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COURT  RULES 


SUPREME  COURT  OF  ALABAMA 


RULE  48. 

This  court  will  not,  In  term  time,  nor  wil} 
the  jUHtices  thereof  in  vacation,  recelTe  or 
consider  an  application  for  the  writ  of  certi- 
orari, or  other  remedial  writs,  or  process,  for 
tbe  purpose  of  revising  or  reviewing  any 
opinion  or  decision  of  the  Court  of  Appeals, 
unless  It  appears  upon  the  face  of  tbe  ap- 
plication that  an  application  had  been  made 
to  said  Court  of  Appeals  for  a  rehearing  ol 
tbe  point  or  dedalcak  complained  of»  and  that 
said  apitllcatlon  lutd  been  decided  advoraely 


to  the  movant,  and  the  application  to  this 
court  must  be  flied  with  the  clerk  of  the  Su- 
preme Court  within  fifteen  days  after  tlie 
action  of  said  Court  of  Appeals  upon  the 
said  application  for  rehearing.  Nor  will 
this  court  or  the  Justices  thereof  entertain, 
consider  or  Issue  a  writ  of  error,  as  author- 
ized by  section  1  of  the  Act  of  1911,  page 
449,  unless  the  same  is  applied  Tor  within 
fifteen  days  after  the  renditlw,  by  the  Court 
of  Appeals,  of  tbe  judgmoit  sought  to  be  re- 
vised or  corrected. 

Prannlgated  April  4,  1912. 
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OAKS  T.  STATU.    <No.  15,861.) 

{Supreme  Coart  of  Kngsisflippl.    Jan.  16, 
1912.) 

Cbiuinai.  Law  (|  1208*)— Pukishukht-Sub- 

SKQUEHT  OFFENSKa. 

The  law  bavine:  provided  a  greater  pun- 
ishment for  a  second  offense  of  vagrancy  than 
for  the  first,  it  was  error  to  inflict  the  panisb- 
ment  provided  for  the  second  ofEenie  on  de- 
fendant's first  conviction  thereol. 

[Ed.  Note. — ^For  other  caees,  see  Criminal 
Uw,  Dec  Dig.  S  1208.*] 

Appeal  from  Clrccdt  Court,  Forrest  Coun- 
ty: Panl  B.  Johnson,  Judge. 

Rnth  Oalca  was  convicted  of  vagrancy  and 
she  api>eals.    Reversed  and  remanded. 

Currie  ft  Onrrie,  for  ai^tilant  Jaa.  B. 
HeDoweU,  Asst.  Atty.  Gen.,  for  the  State. 

SMITH,  J.  The  punishment  provided  by 
law  for  tlie  crime  of  vagrancy  la  greater  for 
the  second  offense  than  for  the  first.  Ap- 
pellant was  convicted,  not  of  a  second,  but  of 
a  first,  offense  of  this  character;  bat  the 
punishment  Inflicted  upon  her  was  that  pro- 
Tided  for  a  second  offense. 

The  Judgment  ^of  the  court  below  is  there- 
fore reversed,  siid  tbe  cause  mttanded  for 
proper  sentence. 


STATE  V.  TEATLOK.    (No.  15,253.) 

(Supreme  Court  of  MlsaisslppL    Jan.  16, 
1912.) 

On  suggestion  of  error.  Suggestion  over- 
ruled. 

For  former  opinion  Bee  66  South.  521. 

HAYES,  G  J.  When  this  case  was  before 
the  court  on  its  original  hearing,  It  had  the 
most  thorough  consideration  from  every  view- 
point pomlssible  under  the  statute.  The 
original  opinion  dealt  with  the  case  exhaus* 
dvely  and  completely.  The  suggestion  of 
em>r  only  calls  to  our  attention  again  mat- 
ters that  the  court  ful^  considered  before 
tbe  original  opinion  was  wndtstO, 

"Tarotlurei 
87  SO 


This  court  has  no  more  right  to  amend  a 
statute  than  it  bad  to  enact  it  originally,  and 
if  we  should  adopt  tbe  view  urged  by  counsel 
filing  the  sngg^tion  of  error  we  would 
amend  liie  statute  as  written  by  the  Legisla- 
ture^ Sb  as  to  make  It  conform  to  what  thU 
court  thinks  the  Legislature  should  bave 
done  when  the  statute  was  enacted.  Our 
duty  to  follow,  and  not  lead,  In  legislation. 
Is  plain  and  Imperative.  This  Is  no  doubtful 
statute.  Its  meaning  Is  clear,  and  tbe  crime 
defined  by  It  is  complete.  The  writer  of  this 
opinion  feels  that  no  stresigth  can  be  given 
to  the  original  opini<m  by  any  further  dis- 
cussion. 

The  opinion  supports  Itself,  is  admirably 
clear  and  convincing  in  the  light  of  the  stat- 
ute, and  the  suggestion  of  error  la  oTorraled. 

SMITH,  3^  dissents. 


CROWDEB  et  sL  t.  NBAL  et  aL 

(No.  1537a) 

(Supreme  Court  of  HlaslssippL    Dea  18, 
IMl.) 

1.  ADVEsaa  Possession  (|  66*)— Acts  Cor- 

STITUTINO. 

Where  a  pnrchaser  in  actual  possession 
claimed  a  tract  aa  hia  own  under  an  honest, 
but  mistabeo,  belief  that  it  was  within  the 
calls  of  bis  deed,  his  possession  was  adverse, 
and  that  he  woald  have  surrendered  posses- 
sion, liad  he  known  that  the  land  was  not 
within  tbe  calls,  la  immaterial. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Poasesaion,  Cent  Dig.  H  365-370;  Dec.  Dig. 
I  66.  •] 

2.  Advbbsb  Posasssion  (S  43^)— Taoeino 
PossEsaoar— When  Authobizbd. 

Before  one  adverse  possession  may  be 
tacked  to  another,  there  must  be  privity  of 
possession  between  the  holdera  thereof,  and 
generally  such  privity  may  be  created  by  a 
conveyance  or  anderstanding  tliat  has  for  its 
object  die  transfer  of  possession,  accompanied 
by  a  transfer  In  fact 

[Ed.  Note.— For  other  cases,  see  Adverse 
Piweasion,  Cent  Dig.  {J  213-226;  Dec  Dig. 

8.  Advebsb  Possession   (|  43*)— Tacking 
Possession— When  Authorized. 

A  purchaser  in  actual  possesalon  claimed 
land  as  his  own  not  included  In  the  calls  of  his 


■  M*  same  topic  sad  section  KUMBBR  In  Deo.  Dig.  *  Am.  Ois,  Key  No-  Series  *  Rep'r  Indexes 
-1 


Digitized  by 


Google 


s 


UI  SOUTHBRN  BEPOBTBB 


(Miss. 


deed,  and  eoaveyed  tte  land  by  similar  de- 
scription, together  with  the  imiiroTeiiients  and 
appurtenances,  and  tbe  poBsession  was  turned 
over  to  Ub  grantee.  The  parties  intended  that 
all  the  land  claimed  ■hooid  paaa  by  the  deed. 
Bdd,  that  Qie  poaaessions  of  the  parchaser 
and  hia  grantee  eoold  be  tacked  to  create  title 
hy  adverse  posaesaion. 

[Ed.  Note.— For  other  cases,  see  Adverse 
PosseBsion,  Cent  Dig.  i|  218-^;  Dec.  Dig. 
I  43.*1 

4.  Advbbsi  PosBXsaioK  (S  60*)— Acts  Con- 

BTITUTIWO. 

Where  one  in  posaesaion  nnder  a  deed 
claimed  title  to  a  tract  aa  within  the  calls  of 
his  deed,  which  was  not  in  fact  within  such 
calls,  the  character  of  bis  possession  aa  ad- 
verse was  not  changed  because  he  obtained 
pennisslon  from  the  owner  of  the  adjacent  lot, 
of  which  the  portion  claimed  adversely  waa  a 
part  to  oaa  the  whole  lot  for  a  pasture. 

[£^.  Note. — F(»  other  easei^  see  Adverse 
PoBsearion,  Cent  IMg.  H  282-814;  Dec  Dig. 

i  eo.*] 

Appeal  from  Chancery  Court,  Hinds  Ooon- 
t7 ;  o.  O.  I^eli,  CHiancellor. 

finlt  b7  Mn.  Nancy  B.  Neal  and  another 
against  A.  C  Crowder  and  another,  who  filed 
a  croM-blll.  From  a  decree  for  complaln- 
anta,  defutduita  appeal.  Reversed  and  ren- 
dered according  to  the  prayer  of  tbe  eross- 
bilL 

Prior  to  February  18,  1885,  John  W.  Bob- 
InsoQ  was  the  owner,  of  a  certain  lot  situated 
in  the  city  of  Jackson,  described  as  follows : 
The  south  half  of  the  north  half  of  two-acre 
lot  No.  3,  according  to  Daniel's  official  map. 
This  property  fronted  east  83  feet  on  State 
street,  and  ran  back  between  parallel  lines 
to  President  street;  the  sonthem  boundary 
being  George  street  The  length  of  tbe  block, 
as  shown  by  the  official  map,  is  320  feet  At 
that  time,  however,  there  were  no  sidewalks 
on  President  street  or  George  street  adjoin- 
ing this  property,  and  this  lot  had  a  fence 
around  it  which  extended  out  eight  feet  on 
President  street  over  what  was  afterwards 
laid  out  by  the  city  as  a  sidewalk.  On  the 
date  above  named  Boblnson  sold  to  Mrs. 
Gunning  the  east  half  of  said  lot;  the  deed 
in  question  describing  the  property  as  the 
east  half  of  the  south  half  of  the  north  half 
of  two-acre  lot  No.  3,  and  giving  tbe  dimen- 
sions as  being  83  feet  front  on  State  street 
by  160  feet  deep.  Tbe  transaction  was  made 
with  Mrs.  Gunning's  husband,  and  he  after- 
wards bnllt  a  fence  around  what  he  consid- 
ered half  of  the  lot  and  proceeded  to  Im- 
prove It.  In  running  his  lines,  he  took  half 
of  the  Inclosed  lot  which  was  In  fact  828 
feet  in  length,  thus  giving  him  a  lot  83  feet 
by  164  feet  He  built  a  fence  around  this  lot 
and  in  July  of  the  same  year  erected  a  hand- 
some residence.  He  built  outhouses,  a  stable, 
a  servant's  bouse,  and  added  other  improved 
ments,  including  fruit  trees.  These  improve- 
ments extended  to  the  back  fence,  which  was 
164  feet  from  the  eastern  boundary  of  the 
lot  on  State  street  Mr.  Robinson  and  Mr. 
Gunning  are  both  dead;  but  It  seems  clear 


from  the  record  that  Mr.  Gunning,  In  mn- 
niug  his  lines,  took  half  of  the  lot  and  that 
until  tbe  institution  of  this  suit  thought  he 
was  only  taking  160  feet  However,  the  im- 
provements and  occupancy  extended  to  the 
164-foot  line. 

On  September  21,  1903,  Mrs.  Gunning  sold 
this  lot  to  appellants,  describing  it  Just  as 
It  was  uescrlbed  in  the  deed  from  Bobinson 
to  her,  and  adding,  "together  with  all  the 
improvements  and  appurtenances  therein 
situated.**  Appellants  immediately  entered 
into  possession  of  the  property,  and  have 
occupied  It  continuously  since.  Their  occu- 
pancy began  at  the  moment  Mrs.  Gunning 
moved  out  Appelant*  did  not  know  the 
dimensions  of  the  lot  they  were  actually  oc- 
cupying, but  in  making  tbe  purchase  the  lot 
was  pohited  out  to  them  as  bdng  within  the 
tnclosnre  and  including  all  Improvements, 
such  as  the  servant's  house,  stable,  fruit 
trees,  etc.,  which  extended  to  the  back  fence. 
The  prnnlses  were  delivered  to  appellants 
Just  as  held  and  occupied  by  Mrs.  Gunning, 
and  appellants  made  certain  additional  Im- 
provements, such  as  rebuilding  the  back 
fence,  and  filling  in  low  places  in  the  lot,  and 
adding  to  and  Improving  the  outhouses.  On 
February  8,  1900  (Boblnson  being  dead),  tbe 
special  commissioner  of  the  chancery  court 
sold  to  appellee  Mrs.  Neal  the  west  half  of 
the  south  half  of  the  north  half  of  two-acre 
lot  No.  3,  giving  the  dlmmuilons  as  being  "83 
feet  front  on  President  street  and  running 
back  160  feet"  Thereafter,  when  pavements 
were  laid  on  President  street  and  George 
street,  it  was  discovered  that  appellants'  lot 
was  164  feet  In  length,  and  appellee's  lot  156 
feet;  tbe  sidewalks  on  President  street  hav- 
ing extended  over  the  8  feet  formerly  in- 
closed Vy  the  old  fence.  Thereupon  tbe  ap- 
pellee laid  claim  to  4  feet  at  the  back  end  of 
appellants'  lot  and  on  the  19th  day  of  June, 
1909,  filed  suit  for  the  recovery  of  same. 

The  appellants  contended  that  they  and 
those  under  whom  they  claim  title  had  been 
In  actual,  open,  notorious,  adverse  posses- 
sion of  the  4  feet  in  question  for  a  period  of 
more  than  10  years  prior  to  the  bringing  of 
this  suit — that  Is  to  say,  since  1895 — and 
that  they  were  entitled  to  tack  their  occupa- 
tion on  to  the  occupation  of  their  grantors, 
so  that  thera  was  contlnnous  occupation  for 
more  than  10  years,  and  that  therefore  they 
had  acquired  title  by  prescription,  and  that 
appellee  had  no  right  to  maintain  her  suit 
The  court  below  held  that  there  was  no  priv- 
ity between  the  occupancy  of  the  Gunnings 
and  the  Crowders,  and  that  the  entry  of  thR 
appellants  upon  the  premises  constituted  a 
new  trespass,  and  that  as  neither  occupation 
had  been  continued  for  as  much  as  10  years, 
the  appellants  had  not  acquired  title  by  ad- 
verse possession.  It  was  shown  In  the  evi- 
dence that  Mrs.  Gunning  never  Intended  to 
claim  more  than  160  feet,  but  that  It  waa 
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tbe  mistake  9t  ha  Irasband  that  164  feet 
was  teDced  In  and  Improved.  It  Is  fiirtber 
shown,  bowerer,  tbat  all  the  property  with- 
in the  close  was  pointed  out  by  Mr.  Gunning 
to  Mr.  Crowder  a>  belos  the  property  con- 
veyed, and  tbat  delivery  was  made  ot  the 
premises  as  thus  Indicated.  It  was  also 
shown  tbat,  after  the  appeUants  had  entered 
into  possession  ot  the  premises  conveyed 
to  thCTi  by  Mrs.  OnnnlDg,  they  were  permit- 
ted by  Boblnson  to  use  the  west  half  of  the 
lot  as  a  cow  pasture.  Tbey  used  tbls  vacant 
lot,  bowerer,  with  the  express  iwrmlssion  of 
Robinson,  and  recognized  his  title  to  tbe 
same;  bnt  aiTpellants'  claim  to  tbe  four  feet 
in  qnestlon  Is  not  based  upon  any  privilege 
granted  by  Robinson  to  nse  same  as  a  pas- 
ture, bnt  as  being  part  of  the  lot  conveyed  to 
appeUants  by  Gunning,  and  as  being  within 
tbe  ckne  and  pointed  out  to  tbem  as  part  of 
the  pionlses  conveyed,  and  which,  at  tbe 
time  of  tbe  Institution  of  this  suit,  had  been 
omttaHioosly  occapled  as  a  bomestead  by  tbe 
appeUants  and  tbe  Gmmlngs,  and  that  their 
BOCoeaatTe  possessions  created  such  a  privity 
of  estate  as  permitted  tbe  possession  of  ap- 
peUants and  their  grantor  to  be  held  as  one 
continiioiia  ponscsslon,  since  there  bad  been 
no  tweak  In  posaeesim  and  occupancy  for 
more  than  10  years. 

Watklns  ft  WatkluB,  for  appellants,  dted 
the  following  authorities:  Metcalfe  t.  Mc- 
Cutcben,  60  Miss.  145;  French  v.  Pearce,  8 
Conn.  439,  21  Am.  Dec.  680;  Bradley  v.  Burk- 
bart,  139  Iowa,  823,  115  N.  W.  697,  180  Am. 
St  Bep.  328;  Krause  v.  Nolte,  217  HI.  298, 
75  N.  £.  S^,  3  Ann.  Cas.  1061;  1  Gyc  p.  1038; 
Neale  v.  Lee,  19  D.  C.  6;  Am.  ft  Eng.  Enc. 
Law  (2d  Ed.)  vol.  1,  p.  844 ;  Davis  v.  Adams 
(Tex.  Civ.  App.)  129  S.  W.  150;  Bardln  v. 
Insurance  Go.  (S.  C.)  64  S.  E.  16S;  Steel  Co. 
v.  Paczocha,  139  Wis.  28,  119  N.  W.  650; 
Oldlg  V.  Flak,  X  Neb.  (Unof.)  124,  95  N.  W. 
492;  Wlshart  v.  McKnlght,  178  Mass.  866,  69 
N.  E.  1028,  86  Am.  St  Rep.  486 ;  Murray  v. 
Romlne,  60  Neb.  94,  82  N.  W.  318;  Faloon  v. 
Slmahauser.  130  111.  649,  22  N.  E.  835;  Wil- 
son V.  Rogers  (Ark.)  134  S.  W.  318;  McNeely 
V.  Langan.  22  Ohio  St.  32;  Eendrtck  v.  Lath- 
am, 26  Fla.  819,  6  South.  871;  CUthero  v. 
Fenner,  122  Wis.  356,  90  N.  W.  1027,  106  Am. 
St  Rep.  978;  Steel  Co.  v.  Budzisz,  106  Wis. 
499.  81  N.  W.  1027,  82  N.  W.  534,  48  I*  R. 
A.  830,  80  Am.  St  Rep.  64;  Rembert  v.  Ed- 
mondson,  90  Tenn.  16,  41  S.  W.  935,  63  Am. 
St  Rep.  819;  Holt  v.  Adams,  121  Ala.  664, 
25  South.  716;  Davock  v.  Nealon,  68  N.  J. 
lAW,  21,  32  Atl.  676;  Bateman  v.  Jackson 
(Tex.  av.  App.)  46  S.  W.  224;  Naher  v.  Far- 
mer. 00  Wash.  600,  111  Pac  768;  Railroad 
Co.  V.  Mttlkey  (Ark.)  189  S.  W.  648;  1  Cyc. 
1002,  1008. 

Potter  ft  Hinrtiwfi,  tor  appeUaat. 

Williamson  ft  Wells,  for  appellee,  dted  tbe 
followtaic  eases:  Dixon  t.  Oook,  47  Miss. 
226:  Metcalfe  V.  McCntctaen,  60  Miss.  146; 
Jaspenon  t.  Scbamlkow,  160  Fed.  STl.  80  a 


C.  A.  373.  15  L.  R.  A.  (N.  S.)  1205;  1  Cyc.  p. 
1007,  eubsec.  "E";  Erck  v.  Church,  87  Tenn. 
575,  11  S.  W.  794,  4  L.  R.  A.  641;  Marr  v. 
GUIlam,  1  Cold.  (Tenn.)  491;  Graeven  v. 
Dieres.  68  Wis.  317,  31  N.  W.  914;  Fanning 
V.  Wlllcox,  3  Day  (Conn.)  258;  Weber  v.  An- 
derson, 73  111.  439;  Jennings  et  al.  v.  White, 
139  N.  C.  23,  51  S.  B.  799 ;  Sawyer  v.  Ken- 
dall. 10  Cush.  (Mass.)  241;  Hollingsworth  v. 
Sherman,  81  Ya.  668 ;  Lucy  v.  Teon.,  etc.,  82 
Ala.  246,  8  South.  806;  Sluyter  v.  Schwab. 
73  Neb.  870, 102  N.  W.  757 ;  Maher  v.  Brown, 
183  111.  676,  66  N.  E.  181;  1  Cyc  1030.  1032; 
Adams  v.  Gulce,  80  Miss.  897. 

SMITH,  J.  [11  In  order  tbat  appellants* 
title  to  tbe  land  in  controversy  may  have  be- 
come perfect  by  adverse  possession,  it  Ifr  nec- 
essary for  it  to  have  been  held  adversely  by 
tbelr  grantor,  Mrs.  Gunning,  and  that  their 
(appellants')  possession  should  be  tacked  to 
that  of  Mrs.  Gnnnlngd  It  is  manifest  from 
tbe  evidence  tbat  Mrs.  Gunning,  while  iii  pos- 
session of  this  land.  Intended  to,  and  did, 
claim  It  as  her  own  under  an  honest,  but  mis- 
taken, beUef  tbat  It  was  within  the  calls  of 
her  deed.  Her  possession  was,  tberefore.  ad- 
verse. Metcalfe  t.  McCntdien,  60  Miss.  146. 
That  she  would  have  surrendond  possesslrai, 
had  she  known  that  tbe  land  was  not  wllbln 
the  calls  of  her  deed,  is  Immaterial;  for  the 
character  ct  her  possession  Is  determined,  not 
by  what  she  would  have  done,  bad  this  fact 
been  known  to  ber,  but  by  what  she  actually 
did  while  in  possession. 

[2]  In  order  tbat  one  adverse  possession 
may  be  tadced  to  another,  there  must  exist 
privity  of  possession  between  the  holders 
thereof.  "As  a  general  rule,  It  may  be  stated 
tbat  tbe  requisite  ifflvity  may  be  created  by 
any  conveyance  agreement,  or  understand- 
ing, tbat  lias  for  its  object  the  transfer  ot 
possessloD  and  is  accontpanled  by  a  transfer 
In  fact"  2  Cyc.  461. 

[S]  This  land  Is  not  Inctnded  within  the 
calls  of  tbe  deed  by  whteb  tbe  lot  owned  by 
Mrs.  Gunning  was  conveyed  to  appellants; 
but  it  is  manifest  from  the  evidence  that  all 
parties  to  this  deed  Intended  tbat  It  should 
be.  and  tbought  tliat  it  was,  so  Included*  and 
that  possession  thereof  was  by  Mrs.  Gunning 
turned  over  to  aKiellants  as  a  part  of  the 
hmd  conveyed.  It  follows,  therefore,  that 
appellants*  possession  can  be  tacked  to  tbat 
of  Mrs.  Gunning.  This  is  in  accord  with  tbe 
great  we^ht  of  authority,  as  will  be  seen  by 
an  examination  of  tlie  cases  cited  In  the 
briefs  of  counsel 

[4]  Under  tbe  evidence  the  character  of 
appellants'  possession  of  the  land  In  contro* 
versy  was  net  for  tlua  time  being  cliange^  by 
.reason  of  tbe  £act  tbat  they  obtained  permis- 
sion from  the  then  owners  tbe  lot  now 
owned  by  appellee  to,  a^  did  tor  a  short 
time,  use  it  for  a  cow  pasture. 

Tbe  decree  of  the  court  below  is  reversed, 
and  a  decree  bore  according  to  the  prayer 
of  appellants'  cross-bllL 
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A.DAM8,  Stat«  Revenae  Agent,  v.  LTJMBEK' 
MEN'S  INDEMNITY  EXCH.  et  aL 

(Supreme  Court  of  WisiaiippL  Dee.  4, 1911.) 

On  suggestion  of  error.  Oremded. 
EVtr  former  opinion,  see  B6  Sontb.  682. 

HABFBB,  Special  Judge.  W«  do  not  think 
that  the  pleadings  sufllclently  present  the 
liability  of  appellees  for  taxes  nnder  chap- 
ter 103,  Acts  of  19ia  The  sog^iestlon  of  er- 
ror Is  therefore  overmled.  But  It  follows 
necessarily  that  this  decision  will  In  no  way 
prevent  the  revenue  agent  from  asserting 
the  rlglits  of  the  state  to  Its  taxes  under  said 
act  In  another  suit,  and  nothing  In  tiie  opin- 
ion In  this  case  Is  Intoided  to  apply  to  said 
taxes. 


HAWKINS  V.  SHIBLD8.   (No.  15,224.) 
(Supreme  Ooart  of  MiBBiBSlppL   Jan.  IS,  1912.) 

1.  Bills  and  Notes  (|  297*)  —  "IndobsX' 
UNT"— Bights  Uhdib  Indobbbicxnt. 

The  "Indonementf'  of  a  bill  or  note  is  not 
merely  a  tranefer,  bnt  it  Is  a  new  contract,  by 
which  the  Indoreer  engages  that  the  bill  or  note 
[«  a  genuine  and  valid  instrument,  and  will  be 
accepted  or  paid  as  tbe  case  may  be ;  this  en- 
rtcpment  being  conditioned  uiwn  presentment  of 
demand  and  notice. 

[Ed.  Note.— B\>r  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  S|  620,  629;  Dec.  Dig.  f 
267*  ' 

For  other  definltionB,  see  Words  and  Phras- 
es, ToL  4,  pp.  3561-8S66;  voL  8,  p.  7686.] 

2.  BiLU  AND  NOTXS   ({  28S* )— IZTDOBfiElCKHT 
— INDOBBEUEITT  AFrES  MaTDBITT. 

As  between  tbe  indorser  and  iodorsee,  it  is 
immaterial  whether  tbe  indorsement  is  made 
before  or  after  maturity,  save  that,  when  tbe 
indorsement  is  made  before  maturity,  tbe  time 
of  payment  la  fixed  by  the  terms  of  the  instru- 
ment, and,  when  made  after  maturity,  payment 
must  be  demanded  within  a  reaaonaue  time, 
and  notice  of  a  refusal  be  given  to  the  Indorser 
in  order  to  charge  bim. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes.  Cent  Dig.  |  628;  Dee.  Dig.  |  285.*] 

8.  Bills  and  Notis  (|  299*)  —  Aonons  — 

QuEsnoir  roa  Coubt. 

Where  an  indorsement  ia  made  after  ma- 
turity, the  question  of  what  is  a  reasonable 
time  for  a  demand  for  payment  may,  when  the 
facta  are  ascertained,  be  determined  by  the 
court  as  a  matter  of  law;  and  where  they  are 
few  and  Bimple,  it  may  luewise  be  determined 
by  the  court 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  {  680;  Dec.  Dig.  |  299.*] 

4.  EVIDENOE    (S    403*)  —  DOCtnCENTABT  EVI- 
DENCE—PAROL  Evidence  to  Vabt. 

Parol  evidence  being  inadmissible  to  vary 
or  contradict  a  written  ustrument,  a  contract 
of  indorsement  whether  special  or  in  blank, 
cannot  be  explained  or  denied  by  parol  evi- 
dence, except  to  show  failure  of  consideration 
or  an  irregular  indorsement  or  to  impeach  the 
indorsement  for  fraud,  or  to  show  that  it  is 
the  suhjeet-matter  of  a  trust 

[Ed.  Note. — For  other  caseB,  see  Eividence, 
Cent  Dig.  SI  1807-1812;  Dec  Dig.  S  403.*1 


S.  Bills  and  Nona  (|  28B*)  —  nAHsm  — 

IHDOBSEKBETZ. 

Where  the  payee  of  notes,  who,  for  the 
purpose  of  using  them  as  collateral,  indorsed 
them  in  blank,  and  later,  after  paying  the 
debt  for  which  they  were  pledged  and  receiv- 
ing them  iMick,  sold  them  wiu  the  indorse- 
ments upon  them,  ttii*  act  was  equivalent  to  a 
new  indorsement  rendering  him  liable  in  ease 
of  the  nmker's  failure  to  pay  tbe  notes  at 
maturity. 

WA.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dea  Dig.  |  28S.*] 

Appeal  from  Circuit  Oonrt*  Lauderdale 

County;  J.  L.  Buckley,  Judga 

Action  by  E.  B.  Hawkins  against  X  T. 
Shields.  From  a  Judgment  for  dot^dant, 
plaintiff  appeals.  Beversed. 

Wyatt  Dagterllng.  for  appellant  McBeath 
&  Miller,  for  appdlee. 

McLEAN,  J.  W.  B.  Johnson  and  wife 
were  Indebted  to  one  Bluett  Lee,  and  In  or^ 
der  to  secure  payment  of  this  Indebtedness, 
on  December  24,  1904.  executed  a  certain 
deed  In  trust  upon  certain  real  estate.  Sab- 
seaoently  to  this  Johnson  and  wife  become 
indebted  to  J.  T.  Shields,  and  In  ordor  to 
secure  the  payment  of  this  indebtedness  al- 
so executed  a  certain  deed  in  trost  ni>on  the 
same  property,  and  at  a  still  later  date,  be- 
ing Indebted  to  E.  B.  Hawkins,  executed  a 
third  deed  In  trust  conveying  the  same  prop* 
er^.  The  indebtedness  to  Shields  was  evi- 
denced by  eight  promlasory  notes,  all  of 
which  were  dated  January  8,  1906.  These 
notes  were  made  payable  to  the  order  of  J.  T. 
Shields  and  were  due  at  different  dates;  the 
first  one  being  due  on  April  15,  1906,  and 
the  last  one  on  December  ISth  of  the  same 
year.  In  January,  1907,  Shields  borrowed 
some  money  from  the  Citizens*  Bank,  and  In 
order  to  secure  the  payment  of  this  loan  be 
Indoraed,  by  writing  his  name  across  the 
back,  the  Johnson  notes,  and  delivered  them 
to  the  bank.  Some  time  after  that,  Shields 
paid  his  note  to  the  bank,  and  the  Johnson 
notes  were  surrendered  to  him.  In  August, 
1909,  Shields  proposed  to  dispose  of  these 
notes  to  Hawldns.  The  matter  was  consum- 
mated, and  Hawkins  became  the  owner  of 
the  notes.  Shields  delivered  the  notes,  with 
a  written  Indorsement  thereon.  At  the  time 
of  the  purchase  of  these  notes  It  was  sug* 
gested  by  Hawkins  that  It  would  be  neces- 
sary for  tbe  transfer  of  the  notes  to  be  mark- 
ed on  the  record,  and  that  this  transfer  would 
have  to  be  acknowledged,  and  that  It  would 
cost  something  to  have  this  done;  bat  after 
advising  vrlth  an  attorney  It  was  ascertained 
that  it  was  not  necessary  for  an  acknowl- 
edgment to  the  transfer  to  be  made  on  the 
record.  The  real  estate  covered  by  the  sev- 
eral mortgages  was  sold  under  the  first  trust 
deed,  and  Hawkins  became  the  purchaser. 
The  property  did  not  bring  enough  money  to 
pay  the  debts  covered  by  the  first  and  second 
trust  deeds,  and  tbe  result  was  that  Hawkins 


•For  etiur  sasss  see  same  tople  and  asetloa  NUHBKR  la  Deo.  Dig.  *  Am.  Dig.  Kty  No.  Bertas  it  Rsp>  Indexes 
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demanded  of  Shields  the  balance  that  waa 
doe  on  Uie  Johnaon  notes,  transferred  by 
Stalddi  to  HawUna. 

The  defense  set  op  1^  Shields  was  that  at 
(he  date  of  Uie  tnm^er-  ShleKlB  was  not  to 
te  revonslble  as  an  tedorser  of  the  notes. 
Tlien  Is  no  erldmoe  tat  the  record  to  show 
mat  at  the  time  of  transfer  there  was 
anj  D&derstandlnc  at  an  between  Hawkins 
and  SUdda  as  to  the  latter'a  liability  on  the 
notes  as  Indoraer.  Bawldna  never  said  any- 
ttatDK  to  Shields  aboQt  b^K  liable  as  indorser 
until  after  the  proi)erty  was  sold  under  the 
trut  deed,  but  afaortly  thereaftw  he  made 
demand  opon  Bhlelda  for  the  difference. 
ShlddsT  testimony  m  this  point  is  as  fol- 
lom:  "Itee  was  no  agreement  between 
me  and  yon  that  I  was  to  become  respon- 
BtUe.  He  says:  *I  know  it,  bnt  tlie  place  did 
not  bring  awn^  to  pay  the  two  notes;  but, 
as  yoor  Indorsemwt  Is  on  the  notea,  I  will 
look  to  yon  for  it'  I  says:  If  I  was  legally 
or  morally  reaponslble  to  yon,  I  wonld  pay 
iron;  bnt  I  am  ndther  legally  or  morally  re- 
qmisIUe  for  it  Yon  did  not  ask  me  to  tn- 
done  them  to  you,  and  for  Uiat  reastm  I 
wlD  not  pay  It,  nnleas  the  law  says  so.'" 
Objection  was  made  to  the  testimony  of 
ShIddB.  objection  OTormled,  and  exception 
taken. 

The  court  gave  the  following  inatmction 
tot  the  defendant :  "The  court  instnictfl  the 
Jury  for  the  defendant,  Shields,  that  If  they 
believe  from  the  evidence  that  Shields  did 
not  indorse  aald  notea  for  the  purpose  of 
tnnsfierrlng  same  to  B.  B.  HawUna,  and 
that  the  only  recmlrement  of  Hawkins  from 
Shields  was  that  Shields  was  to  make  the 
transfer  on  the  record  ct  the  deed  ot  truat, 
thm  plaintUf  cannot  hold  Shields  on  said  in- 
donemen^  and  the  jury  will  And  f^r  the  de- 
fcndaat**  And  a  verdict  was  returned  tm 
the  defUdant,  and  from  the  judgmoit  enter- 
ed thfereon  this  appeal  Is  prosecuted. 

In  the  first  place,  It  may  be  aald  there  was 
no  evidence  at  all,  even  if  It  were  admissible, 
that  the  indoraer,  Shields,  was  not  to  be  re> 
sponsible  in  the  event  the  makers  failed  to 
pay  the  notes.  There  was  in  truth  and  In 
foct  no  agreement  one  way  or  the  other 
about  this  matter.  Evidently  the  omversa- 
tloQ  relating  to  having  the  record  show  a 
transfer  of  the  notes  was  for  the  purpose  of 
oomplying  with  section  2791  of  the  Code  of 
1906.  to  the  effect  that  "the  assignor  shall 
be  required  by  the  assignee  to  enter  the  fact 
of  the  assignment  on  the  margin  of  the 
record  of  the  lieu,  and  in  default  of  making 
BQch  entry  In  satisfaction  of  the  lien  or  In- 
stnunent  evidencing  It  entered  by  the  orig- 
inal creditor,  shall  release  the  same  as  to 
lubeeqoent  creditors  and  purchasers  for  val- 
ue without  notice,"  etc.;  and  under  section 
2796  of  the  Code  it  is  provided  that  "all  as- 
signments of  any  indebtedness  secured  by  a 
mortgage  (etc.)  shall  be  entered  on  the  mar- 
Khi  of  the  record  of  the  lien  within  thirty 
days  from  the  date  of  such  assignment,  and 


for  a  failure  so  to  do  the  assignee  shall  for- 
feit to  the  debtor  ten  per  cent  ot  the  amount 
of  said  indditedness."  We  must  conclude 
from  the  evidence  In  this  case  that  the  con- 
versation had  between  Hawkins  and  Shields, 
as  to  letting  the  record  show  the  assignment, 
was  slm^y  for  the  purpose  of  complying 
with  the  itroTlalons  of  Qiese  two  atatntea. 

[1]  The  indorsement  of  a  bill  or  note  la 
not  mwely  a  transfer  thcireof;  but  It  ia  a 
fresh  and  snbfltantlve  cmtract,  embodying 
all  of  the  terms  of  the  Inatmment  In  itself. 
The  Indorsemoit  of  a  tdll  la  equivalent  to 
the  drawing  of  a  new  bill  by  the  indoraer 
upon  the  drawee  In  favor  of  the  Indorsee; 
and  the  indorsonent  of  a  note  ia  equivalent 
to  the  drawing  of  a  blU  upm  the  maker, 
who  atanda  in  the  relation  of  acceptor,  aa  It 
were^  in  favor  of  iSu  Indorsee.  So  entlrdy 
distinct  and  independoit  Is  0ie  contract  of 
an  Indoraer  of  a  note  thoreof  and  the  maker 
that  at  common  law  a  separate  action 
against  each  was  indlspenaablesi  The  In- 
dorser engages  that  the  UU  or  note  win  be 
accepted  or  paid,  aa  tbe  case  may  be,  ao- 
oordiiv  to  its  purport;  bat  this  engagement 
Is  conditioned  u|>on  due  preeentment  of  de- 
mand and  notice.  It  also  togages  that  it  la 
in  every  respect  genuine,  th&t  it  is  the  valid 
instrument  It  purports  to  be,  that  the  osten- 
sible parties  are  competent  and  that. he  baa 
the  lawful  title  to  It  and  the  right  to  in- 
dorae  It  fiueh  la  the  nature  and  effect  of 
the  contract  of  Indorsement  aa  shown  by  all 
of  the  authoritlea. 

[I]  As  between  the  indorser  and  Indorsee 
there  is  no  difference  in  the  contract  ot  in- 
dorsement so  fftr  as  tiie  rights  and  Uablli- 
tlea  of  tbe  Indorser  are  concerned,  when  the 
indorsonent  la  made  b^ore  and  whoi  made 
after  maturity;  the  only  difference  being 
that  when  the  Indorsonent  is  made  before 
the  maturity  of  the  bill  or  note,  the  time  of 
payment  Is  fixed  by  the  terms  of  the  instru- 
ment Itself,  but  when  the  indorsement  is 
made  after  maturity,  payment  must  be  de- 
manded of  the  payor  within  a  reasonable 
time  and  notice,  in  the  event  of  a  refusal 
given  to  the  Indorser  in  order  to  charge 
him.  In  Bucb  an  Instance  the  instrument  is 
regarded  as  being  equivalent  to  one  payable 
on  demand.  Daniel  on  Negotiable  Instru- 
ments (6th  Ed.)  §  611,  and  authorities  cited 
in  notes;  7  Gyc.  822,  et  seq;  Baskerville  ft 
Whitfield  V.  Harris,  41  Mlse.  635. 

[i]  The  great  weight  of  authority  Is  that, 
when  the  facts  are  few  and  simple,  it  Is  with- 
tn  the  province  of  tbe  court  to  determine 
what  is  reasonable  time ;  but,  when  they  are 
complicated  and  doubtful,  they  should  be  left 
for  the  ascertainment  and  judgment  of  the 
Jury  under  proper  instructions  from  the 
court  Further,  that  when  the  fticts  ere  as- 
certained it  Is  for  the  court  to  determine 
what  is  reasonable  time  as  a  matter  of  law. 
Daniel  on  Negotiable  Instruments,  {  612; 
BaskervlUe  &  Whitfield  t.  Harris,  41  Miss. 
535. 
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[4]  It  l8  lelementarr  tbat  parol  evidence  1b 
never  admissible  to  contradict  or  vary  the 
terms  of  a  valid  written  Instrument  Wblle 
this  general  principle  la  admitted  to  be  ap- 
plicable to  all  contracts  written  out  in  full, 
some  authorities  are  not  willing  to  apply  this 
principle  to  those  contracts  which  are  raised 
from  implication  bj  the  operation  of  law, 
such,  for  instance,  aa  Indorsements  in  blank. 
Such  seems  to  be  the  rule  in  Pennsylvania, 
North  Carolina,  Florida,  Colorado,  and  Con- 
necticut; but  this  doctrine  la  certainly  op- 
posed to  the  great  weight  of  authority,  and 
also  to  the  better  reason.  When  It  appears 
from  an  Inspection  of  the  paper  that  the  par- 
ty la  an  Indorser,  there  seems  to  be  no  Just 
ground  for  the  distinction  taken  between  the 
Implied  contract  from  his  mere  name  thereon 
written  and  contracts  written  out  In  eztenso. 
The  signature  of  the  Indorser  upon  the  bill 
or  note  Is  as  marked  a  manifestation  of  the 
Intention  of  the  party  as  if  the  contract  were 
set  forth  In  express  words.  All  of  the  au- 
thorities bold  that,  tbou^  there  be  nothing 
but  the  indorser's  signature,  the  Indorser's 
contract  1>  aa  fully  expressed  aa  that  of  the 
drawOT  of  tlie  UU  or  maker  of  a  note  payable 
to  bearw;  and  It  Is  a  general  rule,  supported 
by  the  great  weight  of  authority,  that  the 
indorser  in  a  suit  brought  by  the  Indorsee, 
whether  mediate  or  remote,  cannot  show  by 
parol  that  It  was  agreed  that  the  indorser 
ahoold  not  be  liable,  and  tbat  bis  lnd(»se- 
ment  was  without  recourse  on  hluL  Brown  v. 
Spofford,  95  U.  S.  474,  24  L.  Ed.  508 ;  Martin 
T.  Oole.  104  U.  S.  SO,  26  U  Ed.  647 ;  Daniel 
on  Nefotiable  Instruments,  i  709 ;  Tledman 
on  Commercial  Paper,  |  274.  Indeed,  this  is 
no  new  question  in  this  state,  aa  has  been  so 
declared  this  court  BaskervlUe  A  Whit- 
field T.  Harris,  41  Hiss.  680. 

In  dmylng  the  admissibility  of  parol  eri- 
doioe  to  nrj  or  to  cwtradlct  the  terms  of 
a  contract  of  IndorBement,  we,  of  course,  do 
not  extend  tUs  role,  so  as  to  exclude  evi- 
dence ottmA  to  show  want  or  failure  of  con- 
sideration, or  In  cases  of  irregular  indorse- 
moit  (Thomas  v.  Jennings.  5  Smedes  &  H. 
627;  PoUdnghonie  t.  Hendricks,.  61  Miss. 
368;  Hohmss  t.  Preston.  70  Miss.  152,  12 
Sonth.  202;  Btdiardson  Foster,  73  Miss. 
12, 18  South.  tf7S,  55  Am.  St  Hep.  481 ;  Pearl 
r.  Cortrlght,  81  Miss.  300,  83  South.  72),  or 
to  impeach  Om  original  or  presmt  indorse- 
ment on  the  gKKmd  of  fraud,  nor  to  exclude 
the  parol  eviaaioe  to  tSie  eflFect  that  the  in- 
dorsement wu  upon  trust  for  some  special 
purpose^  MM  from  a  prlncUwl  to  an  agent,  or 
for  coltocCion  merely,  or  as  an  escrow  ut>on 
an  expresa  eondltlon  that  has  been  complied 
with,  and  In  caaea  of  teind,  and  perhapa  in 
other  Instanoei. 

[I]  The  evidence  in  tills  case  riwws  that 
the  indonw  wrote  his  name  In  blank  across 
the  back  of  tiie  notes  and  delivered  the  same 
to  a  bank,  when  he  hypothecated  these  notes 


as  colluteral  security  for  an  accommodation 
extended  by  the  bank;  that  when  be  paid 
the  bank  Its  debts  these  notes  were  surren- 
dered to  the  indorser.  Shields ;  that  the  in- 
dorser did  not  erase  his  indorsement  but  the 
same  remained  on  the  notes,  and  when  sub- 
sequently, he  made  the  contract  with  the 
appellant  Hawkins,  he,  the  Indorser,  did  not 
rewrite  bis  name  or  relndorse  the  notes,  but 
delivered  the  notes  with  the  old  Indorsonent 
thereon — ^tt  being  a  blank  Indorsement  It 
was  not  at  all  necessary  to  rehidorse  the 
notes.  The  delivery  of  the  notes  with  the 
old  indorsement  thereon  was  an  adoption  of 
the  former  indors^ent  and  was  equivalent 
to  a  new  Indorsement  No  authority  is  need- 
ed for  BO  obvious  a  proposition. 

The  Instruction  given  for  appellee  was  in 
direct  conflict  with  this  opinion,  and  Qie 
cause  la  reversed. 


FULLER  V.  STATE.    (No.  15,021.) 

(Supreme  Court  of  MIssisiMppL    Jan.  18, 
1912.)  . 

1.  Cbiminai.  Law  (|  982*)— StrsnirsiOH  of 
Sentence— PowEB  of  Court. 

IndepeDdent  of  statute,  a  court  of  record 
may,  upon  conviction,  suspend  a  sentence  dur- 
ing the  good  behavior  of  the  accused,  and  up- 
on his  violation  of  the  condition  may  then  sen- 
tence tiim;  and,  as  tliis  power  Is  for  the  bene- 
fit of  the  accused,  it  is  binding  upon  him,  re- 
gardless of  his  consent, 

[Rd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2500,  2601;  Dec  Dig.  « 
982.«] 

2.  Cbihinal  Law  (S  982*)— SxirrBNOE— Sus- 
pension or  SBNixHon— GoKsnnnioHAUTT 

OF  POWBB. 

The  common-law  power  of  courts  of  record 
to  suspend  sentences  upon  conviction  of  crime 
does  not  interfere  with  the  exclusive  iwwer  of 
the  Governor  to  grant  respites  and  pardons, 
for  a  pardon  releases  the  ponishment  and  biota 
oot  the  existence  of  guilt,  while  the  suspension 
of  the  sentence  only  postpones  the  execution  of 
the  penalty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2500,  2501;  Dee.  Dig.  | 
982.*] 

Appeal  from  Circuit  Court,  Hinds  (3onnty; 
W.  A.  Henry,  Judge. 

"To  be  officially  reported." 

C!harles  Fuller  was  convicted  of  unlawful- 
ly selling  Intoxicating  Itquors.  From  an 
order  Imposing  a  sentence,  which  had  been 
suspended,  defendant  appeals.  Affirmed. 

Potter  &  Hbidman  and  Bnrch  ft  Strltfter, 
for  appellant  Jas.  B.  McDowell,  Asst. 
Atty.  Gen.,  for  the  State. 

McLAIN,  0.  In  the  circuit  court  of  Hinds 
county,  at  the  December  term,  1910.  the  ap- 
pellant, Charles  Fuller,  was  arraigned  upon 
an  indictment  charging  him  with  the  un- 
lawful sale  of  Intoxicatli^  llqnora.  To  this 
indictment  he  pleaded  guilty.    The  court 
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thereupon  tntered  this  jadgment:  "It  Is 
therefore  considered  by  the  court,  and  so 
ordered  and  adjudged,  that  the  defendant, 
Charles  Fuller,  for  Buch  his  offense,  for 
which  he  has  pleaded  ffuilty,  be  fined  the 
som  of  fire  hundred  dollars  ($500.00),  and 
be  confined  In  the  Hinds  county  Jail  for 
ninety  (90)  days,  and  to  pay  the  costs  of 
this  prosecution.  It  is  further  ordered  that 
the  Jail  sentence  be  suspended  during  the 
good  behavior  of  the  defendant."  Appellant 
paid  the  fine  and  costs,  and  was  released 
from  custody.  In  April,  1911,  on  motion 
of  the  district  attorney,  he  was  brought  be- 
fore the  court,  and,  after  hearing  proof,  the 
court  decided  that  the  defendant's  behavior 
had  not  been  good,  as  the  proof  showed  he 
was  still  selling  liquor  without  authority 
of  law,  and  the  court  adjudged  that  he  had 
violated  the  condition  upon  which  execution 
of  the  sentence  h&d  been  suspended,  and  be 
ordered  him  committed  to  serve  the  sns- 
pended  sentence  of  90  days  in  JaD.  From 
this  action  of  the  court,  the  affiant  ap- 
peals to  this  court 

[1]  It  is  contended  by  appellant  that  the 
conditional  sentence  of  90  days  imposed  up- 
on him,  and  suspended,  was  a  nullity,  and 
that  the  snqienslon  of  execution  thereof 
upon  condition  was  beyond  the  power  of  the 
judge.  It  becomes  necessary  (or  ua  to  in- 
quire whether  the  circuit  court,  at  the  time 
the  sentmee  was  pronounced  upon  the  de- 
fendant, had  lost  Jurisdiction  of  the  case, 
or  tbe  pilsoner,  so  that  it  could  not  legally 
prooonnce  sentence  and  order  Judgment  in 
the  manner  and  form  as  it  did.  In  other 
words,  the  predse  qnesticm  involved  Is  the 
power  of  a  court  of  record  possessing  Juris- 
diction In  criminal  cases  to  snq;)rad  Judg- 
ment Btteae  conviction.  W«  think  there  can 
be  no  doubt  that  the  power  to  suspend 
saitenee  after  conviction  is  inherent  in 
conrta.  **ThlB  power  belonged  of  common 
rlgbt  to  every  tribunal  invested  with  the  au- 
tbority  to  award  execution  in  a  criminal 
caae^«*  i  chitty,  Grim.  lav  (1st  Ed.)  617  and 
758. 

We  cannot  oonoelve  how  the  rights  of  ap- 
peUnnt  are  Invaded  or  infringed  mion,  or 
ids  Interest  In  the  least  prejudiced,  by  per- 
mitting him  to  escape  for  the  present  upon 
a  partial  Judgment.  Instead  of  subjecting 
him  immediately  to  such  fine  and  imprison- 
ment as  his  own  criminal  conduct  has  made 
bim  liable  to  suffer.  After  a  most  careful 
seardi  of  the  autfaoritleB,  It  Is  dear  to  our 
minds  that  tlte  rig^t  and  the  power  remain- 
ed In  the  drcoit  court  to  pass  the  Judgment 
abore  est  oat  Bath  vomx  was  properly 
exerdaed  by  the  learned  drcuit  Judge  in 
tbls  caa^  and  the  Judgment  rendered  there- 
on Is,  la  our  opinion,  regular  and  binding 
upon  tlie  appellant.  Soreily  the  appellant 
will  not  be  permitted  to  say  that  be  de- 
served and  should  have  received  sentence 
mnch  earlier  than  he  did.   Be  did  not  de- 


mand It,  and  It  Is  not  shown  that  any  Injury 
resulted  to  him  by  this  delay.  In  a  criminal 
case,  the  power  to  stay  the  execution  In 
whole  or  in  part  is  Inherent  in  every  court 
having  final  Jurisdiction  In  such  cases,  un- 
less otherwise  provided  by  statute. 

It  occurs  to  us  the  suspension,  being  In 
favor  of  the  prisoner.  Is  for  his  benefit,  and 
beyond  question  Is  binding,  and  that,  too. 
whether  consented  to  by  him  or  not  ''The 
power  to  suspend  after  conviction  is,  at 
common  law,  Inherent  In  a  court  of  record 
possessing  Jurisdiction  In  criminal  cases. 
Suspending  sentence  in  a  criminal  case,  aft- 
er coDvlction,  does  not  encroach  upon  the 
constitutional  powers  of  the  executive  to 
grant  retrieves  and  pardons."  People  v. 
Monroe  County,  141  N.  T.  288,  36  N.  B.  380, 
23  L.  R.  A.  836.  In  a  weU-consldered  opin- 
ion in  the  case  of  Com.  v.  Dowdlcan's  Ball, 
115  Mass.  18^186,  the  court  said:  "It  has 
long  been  a  common  practice  in  this  common- 
wealth, after  a  verdict  of  guil^  in  a  crim- 
inal case,  when  the  court  la  satisfied  that, 
by  reason  of  extenuating  circumstances,  or 
of  the  pendency  of  a  question  of  law  in  a 
like  case  before  a  higher  court,  or  other 
sufficient  cause,  public  Justice  does  not  re- 
quire an  immediate  sentmce,  to  order,  with 
the  consent  of  the  defendant  and  of  the 
attorney  for  the  conunonwealth,  and  upon 
such  terms  as  the  court,  in  Its  discretion, 
may  Impose,  that  the  Indlctm^t  be  laid  on 
file.  Such  an  order  is  not  eqnival^t  to  a 
final  Judgment,  or  to  a  nolle  prosequi  or 
discontinuance,  by  which  the  case  Is  put  out 
of  court,  but  is  a  mere  suspending  of  active 
proceedings  In  the  case,  which  dispenses  with 
the  necessity  of  enterii^  formal  ccmtinuanoes 
up<m  the  dockets,  and  leaves  It  within  the 
power  of  the  eoort  at  any  time,  vaptm  the 
motion  of  either  party,  to  bring  the  case 
forward  and  pass  any  lawful  order  or  Judg- 
ment therein." 

Our  own  court  has  said,  speaking  throng 
Judge  Cam^ell,  la  the  case  of  Glbsmi  v. 
State,  68  Miss.  242,  8  South.  829:  "As  the 
defendant  pleaded  guilty,  and  was  liable  to 
be  Immediately  sentenced  to  pay  a  fine  and 
costs,  and  to  be  Imprisoned,  and  the  court, 
presumably  with  the  consent  of  the  defend- 
ant, for  whose  bsoefit  It  waa,  and  who  did 
not  object,  suspended  Judgment  and  post- 
poned sentence,  exo^t  fbr  costs,  no  wrong 
was  done  to  him  by  pronoundng  at  a  future 
term  the  sentotce  which  might  have  been 
Immediately  given,  but  was  thus  delayed. 
It  i»  not  the  CMS  of  a  second  pimfehmaRf  of 
on  offensa.  It  does  not  appear  that  the  costs 
were  paU;  hut.  If  they  were,  that  was  the 
condition  upon  which  the  postponement  of 
the  sentence  was  made.**  Hr.  Bishop,  tn  bis 
New  Criminal  Procedure  (volume  1,  |  1299, 
p.  799).  usee  this  language:  "Every  court 
which  has  the  power  to  award  ai)  execution 
may  grant  a  suspension  of  its  own  sen- 
tences.'* 
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We  invito  special  attention  to  the  case  ot 
People  T.  Court  of  Sessions  of  Monroe  County, 
reported  in  141  K.  Y.  288,  36  B.  386,  23 
Li.  R.  a.  867,  868.  The  gnesUon  here  in- 
volved Is  ably  and  elfliMrately  considered  In 
this  opinion,  and  we  take  great  pleasure  In 
quoting  liberally  from  the  same:  "Without 
attempting  to  collate  all  the  authorities  on 
the  subject,  it  Is  sufficient  to  say  that  the 
power  to  suspend  sentence  at  common  law 
is  asserted  by  writers  of  acknowledged  an- 
thority  on  criminal  jurisprudence,  by  the 
uniform  practice  of  the  courts,  and  numer- 
ous adjudged  cases."  We  dte  the  following 
cases:  Oibson  t.  Btate,  68  Miss.  241,  8 
Sbuth.  829;  State  t.  Crook.  115  N.  0.  t60, 
20  S.  E.  613,  29  L.  R.  A.  260;  State  t.  Whltt, 
117  N.  C.  804,  23  S.  B.  462?  Bird  v.  Olnn., 
12  Wkly.  Law  Bui.  (Ohio)  101,  102;  Hawk. 
P.  C,  c.  61 ,  §  8;  1  Bishop  (Mm.  Proc.  fi  1124 ; 
4  Blackstone'B  Comm.,  ch.  81;  People  t. 
Graves,  31  Hun  (N.  T.)  8^;  People  r.  Har- 
rington. 16  Abb.  N.  O.  (N.  T.)  161;  People 
T.  Whipple,  0  Cow.  (N.  T.)  718;  Carnal  t. 
People,  1  Parker,  O.  B.  (N.  T.)  262;  Com. 
r.  Dowdican's  Bail.  116  Mass.  136;  State 
T.  Addy,  43  N.  J.  law,  114,  30  Am.  Rep. 
547;  Weaver  v.  People,  33  Mich.  297;  Peo- 
ple T.  BeUly,  08  Mich.  260,  18  N.  W.  840; 
Com.  T.  Maloney.  145  MasS.  205,  IB  N.  B. 
482;  Sylvester  t.  State,  66  N.  H.  108,  20 
Atl.  964.  We  have  no  statute  authorizing 
the  court  to  suspend  smtence  In  any  crim- 
inal case.  This  is  not  necessary.  The  pow- 
er is  Inhawt  In  all  courts. 

GQ  It  Is  said,  with  some  degree  of  force, 
that  this  exercise  of  power  by  the  court  en- 
croaches upon  the  power  of  the  Oovemor  to 
grant  respites  and  pardons,  which  is  excla- 
sively  Tteted  in  him  under  onr  Constitution. 
This  question  has  been  abliy  discussed  by  the 
New  York  <3onrt  of  Appeals,  and  from  that 
oiidnlon  we  make  this  liberal  quotation: 
*^he  power  to  smpend  sentence  and  the 
power  to  grant  Mfi^itffes'And  pardons,  as  un- 
derstood when  the  Constltntion  was  adopted, 
are  totally  distinct  and  different  In  their 
origin  and  nature^  The  former  was  always 
a  part  of  the  Judldal  power;  the  lattw  was 
always  a  part  of  the  execntive  power.  The 
suspension  of  the  soitence  simply  postpones 
the  judgment  of  the  court  tenq»orarily  or 
Indefinitely;  but  the  convlctiQn  and  liabili- 
ty following  it,  'and  all  dvll  disabilities,  re- 
main and  beo(»ne  <^)erattTe  when  Judgment 
Is  raidered.  'A  pardon  reaches  both  the 
punlslmient  prescribed  for  the  <^aiBe  and 
the  guilt  of  the  off«ider.  It  releases  the 
punishment,  and  blots  out  of  existence  the 
guilt,  BO  that  In  tiie  c^e  of  the  law  the  of- 
fmder  is  as  Innocent  as  if  he  had  never  com- 
mitted the  offense.  It  ronoves  the  penatttes 
and  disabilities,  and  restores  him  to  all  his 
civil  ri^ts.  It  makes  him.  as  it  were,  a  new 
man,  and  gives  him  a  new  credit  and  capac- 
ity. Bx  parte  Garland,  4  Wall.  333,  18  L. 
Ed.  366;  United  States  T.  Klein,  13  WalL 


128,  20  L.  Bd.  619;  Knott  T.  United  States. 
05  U.  S.  149,  24  L.  Ed.  442.  The  framers  of 
the  federal  and  state  Constitutions  were  per- 
fectly familiar  with  the  principles  govern- 
ing the  power  to  grant  pardons,  and  it  was 
conferred  by  these  Instruments  npon  the  ex- 
ecutive, with  full  knowledge  of  the  law  upon 
the  subject,  and  the  words  of  the  Constitu- 
tion were  used  to  express  the  authority  for- 
merly exercised  by  the  English  crown,  or  by 
its  representatives  In  the  colonies.  Ex  parte 
Wells,  18  How.  307,  16  L.  Ed.  421.  As  this 
I>ower  was  understood.  It  did  not  comprehend 
any  part  of  the  judicial  functions  to  suspend 
sentence,  and  it  was  never  int^ded  that  the 
authori^  to  grant  reprieves  and  pardons 
should  abrogate,  or  in  any  degree  restrict, 
the  exorcise  of  that  power  In  regard  to  Its 
own  judgments,  that  criminal  courts  had  so 
long  maintained.  The  two  powers,  so  dis- 
tinct and  different  in  their  nature  ajod  char* 
acter,  were  still  left  separate  and  distinct — 
the  one  to  be  exerdsed  by  the  executive,  and 
the  other  by  the  judicial,  department  We 
therefore  conclude  that  a  statute  which  in 
terms  authorizes  courts  of  criminal  jurisdic- 
tion to  suspoid  smtoice  In  certain  cases  aft- 
er conviction — a  power  Inherent  in  sa<di 
courts  at  common  law,  which  was  understood 
when  the  Constitution  was  adopted  to  be  an 
ordinary  judicial  function,  and  whicti.  ever 
since  Its  adoption,  has  been  exercised  by  the 
courts — Is  a  valid  uerciae  of  legislative  pow- 
er under  the  Constitution.  It  does  not  en- 
croach, in  any  just  sense,  upon  the  powers 
of  the  executive,  as  they  have  beoi  nndw- 
Btood  snd  practiced  flrom  the  earliest  tlmeo. 
The  pow«  to  suspend  the  jndgmoit  durlns 
good  behavior,  if  understood  as  expresslns  a 
condition,  upon  the  compliance  with  which 
the  offendw  would  be  absolutely  rtileved 
from  all  punishment,  and  treed  from  the 
power  qt  the  court  to  pass  sentence^  is  open 
to  more  doubt  The  Legislature  cannot  an- 
thorbe  the  courts  to  abdicate  th^  own  pow^ 
ers  and  duties,  or  to  tie  their  own  bands  In 
such  a  way  that;  after  sentence  has  been 
suspended,  th^  cannot,  when  deemed  prop- 
er and  in  the  Intoest  of  justice,  inflict  the 
proper  punishment  In,  the  eurdse  of  a  sound 
discretion.  Nor  can  the  freeuidunt^ammel- 
ed  exerdse  of  this  power*  or  the  right  to 
pass  sentence  according  to  the  discretion  of 
the  court,  be  made  dependoit  up(m  compli- 
ance with  some  condition  that  would  require 
the  court  to  try  a  question  of  fact  before  It 
could  render  the  judgmait  which  the  law 
prescribes.  The  statute  must  not  be.,  under- 
stood as  conferring  any  new  pow.er.  The 
(»urt  nuy  suspend  soitence  as  before,'  but  It 
can  do  nothing  to  predude  Itself  or  its  suc- 
cessor from  passing  the  proper  senteni-e 
whenever  such  a  course  appears  to  ,be  prop- 
er. This,  we  think.  Is  all  that  the  statute 
intends,  and  that  was  the  only  effect  of  the 
judgment  It  Is  the  power  whl<^  the  court 
should  possess  in  furtherance  of  Justice,  to 
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be  uaeA  wiady  anA  dlacraetly;  and  It  Is 
perbapB  creditable  to  the  admlnUtration  of 
josUce  In  Hodi  caMs  ttaat,  while  tiie  power 
always  existed,  no  complaint  bas  been 
lieard  at  its  abnse.**  People  t.  Monroe  Coxm- 
ty.  141  N.  y.  288.  Se  M.  B.  886,  2S  li.  B.  A. 
657,868. 

Attet  a  tiunoagfa  seardi  of  the  antbcvlties 
bearing  upon  this  caae,  we  think  that  the 
same  should  be  aflbmed. 

PER  GCJBIAU.  The  above  opinion  la 
adopted  as  the  o^nion  of  the  court,  and  for 
the  reasons  therein  Indicated  by  the  Commls> 
aloner  the  Judgment  is  affirmed. 


HOWABD  T.  8TATB.    (No.  16,629.) 

(Saprcme  Court  of  BiGsclailppI.    Jan.  IS, 

1912.) 

Appeal  from  <Sxcidt  Oourt,  Wadm  County; 
W.  A.  Henn,  Jadge. 

•To  be  officially  reported." 

Henn  Howard  was  convicted  of  the  nnlawfol 
■ale  of  intoxicating  ligoors.  From  an  order 
impoaiiic  a  sentence,  which  had  bem  anapend- 
ed.  be  appeals.  Affirmed. 

R.  P.  Thompaon,  for  appellant.  Jaa.  B-jMc- 
Dowell.  Asst  Atty.  Gen.,  tor  the  State, 

HdCAIN,  C.  Appellant  waa  Indif^  and 
tried  in  the  drcolt  conrt  of  Hinds  county  for 
tfae  onlawfnl  sale  of  Uqnor.  Upon  being  ar- 
raigned, he  pleaded  guilty  to  the  indictment, 
and  was  sentenced  to  pay  a  fine  of  f  GOO  and  to 
be  imprisoned  in  the  connt^  JaU  for  90  days, 
and  to  pBj  all  coata  of  the  prosecution.  The 
court  further  ordered  that  this  sentence  be 
suspended,  provided  defendant  leave  and  re- 
main away  from  Hinds  county,'  Hiss. 

The  qnestion  involved  here  is  the  aame  as 
that  presented  in  the  case  of  Gharlea  Fuller 
T.  State,  67  South.  6,  thla  day  decided  by 
the  coort. 

We  think  the  case  should  be  affirmed. 

PER  CURIAM.  The  above  opinion  is  adopt- 
ed as  the  opinion  of  the  conrt,  and  for  the 
reasons  therein  indicated  by  the  Commissioner 
the  Judgnent  is  affirmed. 


ALLEN  V.  STATE.    (No.  lUfiSS.) 


(Supreme  Court  of  MississippL 

1912.) 


Jan.  16, 


Appeal  (^reult  Court,  HInda  County; 

W.  A.  Henry,  Judge. 

"To  be  officially  reported." 

Lola  Allen  was  convicted  of  the  unlawful 
sale  of  intoxicating  liqnora.  From  an  order 
impo^ng  the  aentence,  which  bad  been  aua- 
pended.  she  appeals.  Affirmed. 

See,  alao,  68  South.  498. 

Jas.  B.  MdDow^  Asst.  Atty.  Gen.,  for  the 
Bute. 

McLAIN,  C.  Appellant  was  indicted  and 
tried  in  the  drcnlt  court  of  Hinds  coanty  for 
the  unlawful  sale  of  liquor.  Upon  being  ar- 
raigned, she  pleaded  guilty  to  toe  indictment, 
and  was  aentenced  to  pay  a  fine  of  SlOO  and 
to  be  imprisoned  In  the  county  Jail  for  90 
days,  and  to  pay  all  coats  of  the  prosecotion. 
The  court  further  ordered  that  this  sentence 


be  suspended,  provided  defehdant  leave  and 

remain  away  from  Hinds  county.  Miss. 

The  question  involved  in  thia  case  is  the 
same  as  that  presented  in  the  case  of  Charles 
Fuller  V.  State,  this  day  decided  by  the  court, 
57  South,  a. 

We  think  the  case  should  be  affirmed. 

PER  CURIAM.  The  above  opinion  ia  adopt- 
ed as  the  opinion  of  the  court,  and  for  the 
reasons  therein  indicated  by  the  Commissioner 
the  Judgment  Is  affirmed. 


HOGGBTT  T.  STATE.    (No.  18,646.) 

(Supreme  Court  of  MlsBiasIpid.  Jan.  16, 

1912.) 

Appeal  from  Circuit  Court,  Forrest  County; 
Paul  B.  Johnson.  Judge. 

"To  be  official^  reported." 

Bossle  Hoggett  was  convicted  of  vagrancy, 
and  from  an  order  imposing  a  suspended  sen- 
tence ahe  appeala.  Affirmed. 

I  J.  B.  Davis,  for  appellant.  Jas.  B.  McDowell, 
Asst.  Atty.  Qen.,  for  the  State. 

McLAIN,  C.  This  Is  an  appeal  from  the  cir* 
cult  court  of  Forreat  eonn^,  where  appellant 
vas  indicted  for  vagrant?,  pleaded  guil^,  and 
sentence  was  suspended  upon  payment  of  costs. 
The  conditions  of  the  suspension  of  sentence 
beii«  violated  by  defendant  she  waa  at  a  aob- 
seqoent  term  of  court  aentenced  to  jaU  for  90 
days.  From  this  judgment  ahe  appeals  to  thJs 
court. 

The  question  involved  In  this  case  Is  the  same 
as  that  in  the  caae  of  Charles  SSiller  v.  State, 
this  day  decided  by  the  court,  57  South.  6. 

We  think  the  case  should  be  affirmed. 

PER  CURIAM.  The  above  opinion  Is  adopt- 
ed as  the  opinion  of  the  court,  and  for  the  rea- 
sons therein  indicated  by  tht  CommlBaloner  the 
judgment  ia  affirmed. 


HOGGDIT  V.  STATB.   (No.  16,648.) 

(Supreme  Court  of  Mississippi.  Jan.  15, 
1912.) 

Appeal  from  Circuit  Court,  Forrest  County; 
Paul  B.  Johnson,  Judge. 
.  "To  be  officially  reported." 

Bmma  Hoggett  was  convicted  of  crime,  and 
appeals.  Affirmed. 

See,  also.  56  South.  172. 

J.  B.  Davis,  for  appellant.  Jas.  B.  McDowell, 
Asst.  Atty.  Gen.,  for  the  state. 

McLAIN,  C.  The  questions  involved  In  thia 
case  are  fully  discussed  and  decided  in  the  case 
of  Charles  f^iller  v.  State,  57  South.  6,  this 
day  decided  by  the  court 

We  think  the  case  should  be  affirmed. 

PEB  CURIAM,  The  above  opinion  is  adopt- 
ed as  the  opinion  of  the  court  and  for  the  rea- 
sons therein  indicated  by  the  Conmuasioner  the 
judgment  ia  affirmed. 


HOGGETT  T.  BIATB.    (No.  18,844.) 

(Btq>reme  Conrt  of  Misidssipiri.  Jan.  16, 
1912.) 

Appeal  from  Circuit  Court,  Forreat  County; 
Paul  B.  JohnsoEL  Judge. 
"To.be  officially  reported,** 
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Emma  Honett  wu  eomletad  of  crime,  and 
appeals.  Amnnsd. 
See,  also,  66  South.  172. 

J.  E.  DaTis,  for  appellant  Jas.  B.  McDowell, 
AMt.  Atty.  Gen.,  for  the  state. 

McLAIN,  O.  The  qaeitlonB  of  law  inTolved 
in  this  case  are  the  same  as  those  presented  in 
the  case  of  Charles  Fnller  t.  State,  S7  Sooth. 
0,  this  dar  decided  by  the  eoart. 

W«  thhu  the  cue  ahoold  b*  affirmed. 

PEB  CURIAM.  The  above  opinion  is  adopt- 
ed as  the  opinion  of  the  courL^and  for  the  rea- 
sons therein  indicated  fa^  the  Oommiasioner  the 
judgment  !•  affirmed. 


80UTHEBN  GBAVEL  ft  HATEBIAL  CO.  T. 
MBBCHANTS'  GBOGERY  Ca 
(No.  16,602.) 
(Supreme  Court  of  WmwM^  Jan.  20, 1012.) 

Appeal  from  Clrcait  (3oart,  Lincoln  County; 
D.  K  Miller,  Judge. 

Action  between  the  Southern  Gravel  &  Ma- 
terial Company  and  the  Merchants*  Grocery 
Company.  From  the  indcment  the  Material 
Company  appeals.  On  motion  to  dismiss.  Sus< 
tained. 

A.  A.  Cohn,  for  the  motion. 

FEB  GUBIAM.  Motion  to  diamlsa  lustained. 


DATIS  T.  STATE.    (No.  15^) 
(Supreme  Court  of  Mississipj^  Jan.  18, 1912.) 

Appeal  from  Circuit  Court,  Union  County; 
W.  A.  Boane,  Judge. 

Will  Davis  was  convicted  f»f  assault  and 
battery  with  Intent  to  kill,  and  appeals.  Af- 
firmed. 

Stephens  A  Kennedy,  for  amwllauL  Jas.  B. 
McDowell,  Asst  Atty.  (3en.,  fot  the  State. 

FEB  CCBIAM.  Affirmed. 


OAKS  V.  STATE.    (No.  16,894.) 
(Supreme  Court  of  Mississippi.  Jan.  15, 1912.) 

Appeal  from  Circuit  Court,  Forrest  County; 
Faul  B.  Johnson,  Judge. 

Ruth  Oaks  was  convicted  of  conniving  at  a 
Bale  of  liquor,  and  appeals.  Affirmed. 

Currie  &  Currie,  for  appellant.  Jas.  B.  Mc- 
Dowell, Asst  Atty.  Gen.,  for  the  SUt«. 

PER  CURIAM.  Affirmed. 


LOWE  T.  STATE.    (No.  16.624.) 

(Supreme  Court  of  MiseiAippi.    Jan.  IS, 

1912.) 

Appeal  from  Circuit  Court.  Marion  County; 
A.  E.  Weatheraby,  Judge. 

Charley  Lowe  was  convicted  of  maaslanfhter, 
and  appeals.  Affirmed. 

Dale  ft  Ban  and  Davis  ft  Goss,  for  appellant 
Mounger  &  Monnger  and  Jas.  B.  IfoDoweU, 
Asst.  Atty.  Gen.,  for  the  Stat*. 

PER  CURIAM.  Affirmed. 


VOIJjM  t.  STATR    (No.  15,897.) 

(Supreme  Court  of  IffississiintL    Jan.  16, 

1912.) 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; M.  H.  WUkinsou,  Judge. 

C  Vollm  was  convietad  it  forgery,  and  ap- 
peals. Affirmed. 

Clem  T.  BateUfl,  for  ameDuit  Jaa.  B. 
McDowell,  Asst  Atty.  Oen.,  lor  the  Stateb 

raB  GUBIAM.  Affirmed. 


FABKBB  V.  STATE.    (No.  16,007.) 

(Supreme  Court  of  Missis^pd.  Jan.  15, 

1912.) 

Appeal  from  Circuit  Goar^  Calhoiui  Conntr; 
H.  K.  Mahon,  Judge. 

Charles  ^rker  was  convietad  of  manalan^- 
ter,  and  appeals.  Affirmed. 

Haman  ft  Bates,  for  •pptilant  Carl  Fox, 
Asst  Atty.  Cton.,  for  the  Stataw 

PER  CURIAM.  Affirmed. 


POWELL  V.  STATR    (No.  16,17a)  ' 

(Supreme  Court  of  MisdssippL   Jan.  15, 
1912.) 

Appeal  from  Circuit  Court,  Lincoln  Conntr; 
D.  AI.  Miller,  Judge. 

CatEie  Powell  was  convicted  of  selling  liquor, 
and  appeals.  Afltrmed. 

Clem  V.  BatdilL  for  appellant.  Carl  Vox, 
Asst  Atty.  Gen.,  for  the  State 

PER  CURIAM.  Affirmed. 


UABTIN  V.  STATE.    (No.  16,676.) 

(Sopreme  Court  of  MisslasippL    Jan.  15, 
1912.) 

Appeal  from  Circuit  Court,  EDnds  County; 
W.  A.  Henry,  Judge. 

Junius  Martin  was  convicted  of  manslaash- 
ter,  and  appeals.  Affirmed. 

John  W.  Crisler,  for  appellant  Jas.  B.  Mc- 
Dowell, Asst  Atty.  Gen.,  for  the  Stat^ 

PER  CURIAM.  Affirmed. 


FUBB  et  ol.  v.  STATE.   (No.  16,16a) 

(Supreme  Court  of  AHa^nip^    Jan.  15, 
1012.) 

Appeal  from  Circuit  CV>urt,  Uncotai  Covn^; 

D.  M.  Miller,  Judge. 

Henry  Furr  and  Sophia  Wommack  were  con- 
victed of  crime,  and  appeal.  Affirmed. 

Clem  Y.  Ratcliff,  for  appellants  Carl  Fox, 
Asst  Atty.  Gen.,  for  the  State. 

PEB  CUBIAM.  Affirmed. 


ILLINOIS  CENT.  B  GO.  t.  D.  a  PATTON  ft 
CO.    (No.  16,406.) 
(Supreme  Court  t^^ississippL    Jan.  16, 

Appeal  from  Circuit  Court  Hinds  County; 
W.  A.  Henry,  Judge. 
Action  by  D.  G.  Patton  ft  Co.  against  the 
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lOmoia  Central  BallToad  Gompanr.  Judgment 
for  plaintlffs,  and  defendant  appeaJ*.  Affirmed. 

P.  M,  West,  for  appellaat  Powell  &  Thomp- 
■on.  for  appeUeen 

PSR  GUfilAlL  Affirmed. 


8HA0K  T.  STATE.   (No.  15,422.) 
(Sapreme  Court  of  Uittiai^vL  Jan.  16, 1912.) 

ApDMl  from  CHrcnit  Conrt,  Coahoma  Conn- 
t;;  Sam.  a  Cook,  Judge. 

Tom  (alias  Bnll)  Shack  waa  convicted  of 
murder,  and  appeals.  Affirmed. 

Majnsid  &  SMtzC^erald  and  R.  H.  Kirbj,  for 
appellant.  Jas.  B.  McDowell,  Asst.  Atty.  Qen., 
for  the  State. 

PBK  CIT  RT AM.  Affirmed. 


DIXIB  COTTON  CO.      BROWN,  Tax  Col- 
lector.   (No.  15,144.) 
(Supreme  Conrt  of  MississippL   Jan.  IB,  1912.) 

Appeal  from  CHrcuit  Court,  Tallahatchie 
County;  N.  A.  Taylor,  Judge. 

Action  between  the  Dixie  Cotton  Company 
and  P.  H.  Brown,  aa  Tax  Collector.  From  the 
judgment  the  Cotton  (Company  appeals.  Af- 
firmed. 

Harris  A  Potter,  for  appellant  Jas.  R.  Mc- 
DoweU,  Asst.  Atty.  Geu..  and  J.  M.  Soyken- 
daU,  Co.  Atty.,  for  appellee. 

PBRODBIAIL  Affirmed. 


mSLta  T.  ELLIS.   (No.  10.498.) 
(Sopreme  (3onrt  of  MlsussippL   Jan.  15, 1912.) 

Appeal  from  Circuit  Court,  Washington 
County;  Van  B.  Boddie,  Special  Judge. 

Action  by  li.  W.  Ellis  against  S.  U.  Ellis. 
From  the  jodgment,  L.  W.  Ellis  appeals.  Af- 
firmed. 

A.  J.  Bom,  for  appellant  Percy  Bell,  for 
■ppelleev 

FEB  CDBIAIC  Affirmed. 


SOUTHERN  STEEL  <X>.  y.  HOPKINS  et  aL 
(Snpreme  Omrt  of  Alabama.    Jan.  29,  1911. 

Rehearing  Denied  .Dec.  21,  1911.) 
IxjuircnoH  (I  26*)— Multifucitt  or  Suits 

— RiOBT  TO  MAINTAtn  BiLU 

A  bill  does  not  lie  to  enjoin  110  separate 
snita  wUnst  a  coal  company,  for  negligent 
death  of  employes  killed  fn  a  mine  explosion, 
ontn  determlnatioD  by  the  conrt,  in  the  injunc- 
tion suit,  of  the  liability  of  the  company;  there 
being  merely  a  community  of  interest  in  the 
qinestions  of  law  and  of  fact  involved. 

[Ed.  Note. — For  other  eases,  see  Injunction, 
Cent.  Dig.  I  81;  Dec.  Dig.  i  26.*] 

Appeal  from  Chancery  Court,  Jefferson 
Coan^;  A.  H,  Benners,  Chancellor. 

Bill  by  the  Southern  Steel  Company 
against  Wiley  Hopkins,  administrator,  and 


others.  Decree  for  defendants;  and  com- 
plainant appeals.  Affirmed. 

See,  also,  157  Ala.  375,  47  Sooth.  274,  20 
Lu  B.  A.  (N.  S.)  848,  131  Am.  St  Rep.  20. 

J.  T.  Stok^.  for  appellant  StalUngi  & 
Drennen,  for  appellees. 

UAYFIELD,  J.  This  la  a  suit  In  equll7 
to  enjoin  t^e  prosecution  of  110  s^urate  ao< 
tions  at  law.  The  sole  ground  of  eqaltar  Jur- 
isdiction upon  wbldi  the  suit  Is  based  Is  to 
prevent  a  multiplicity  of  suits.  The  sepa- 
rate actions  at  law  were  brought  by  the  ad- 
ministrators of  110  unfortunate  workmen, 
who  lost  their  lives  by  an  explosion  In  a 
coal  mine.  Each  of  these  UO  actions  was 
brou^t,  under  the  envloyer's  liability  act. 
to  recover  damages  for  the  wrongful  death 
of  the  respective  intestate;  was  brought 
against  the  same  defendant,  the  complainant 
in  this  suit;  and  sought  to  recover  on  ao- 
connt  of  negligence  in  causing  or  allowing 
the  explosion  which  killed  the  unfortunate 
workmen. 

The  prayer  tcx  xeilet  is  as  follows:  "Your 
orator  further  prays  that  your  honor  wUl 
grant  unto  your  orator  a  preliminary  writ 
of  injunction,  enjoining  and  restraining  each 
and  all  of  said  parties  dtfendant  and  their 
attorn^  and  successors  from  all  further 
proceedings  In  said  actions  at  law,  or  prose- 
cuting ttie  same  In  any  manner,  unUl  the 
further  orders  of  this  court,  and  that  your 
honor  will  proceed  to  hear  and  determine 
tbe  question  of  the  liability  vel  non  of  sold 
Alabama  Steel  &  Wire  Company,  in  the 
premises,  and,  if  then  should  prove  to  be 
any  such  liability,  that  your  himor  will  fur- 
ther determine  the  extent  thereof,  and  the 
manner  and  mode  in  which  the  same  shall 
be  pronted  or  paid." 

This  appeal,  for  the  second  time,  brings 
up  for  our  decision  the  equity  of  this  bill,  a 
foil  statemoit  of  the  facts  of  which,  and  a 
discussion  ot  the  law  involved,  may  be  found 
in  the  reports  of  tiie  case  in  157  Ala.  175, 
47  South.  274,  29  L.  R.  A.  (N.  S.)  848,  181 
Am.  St  Rep.  20. 

The  question  of  law  Involved  in  this  suit 
Is  this:  Has  a  court  of  equity  jurisdiction 
to  enJtAn  numerous  tort  actions,  brought  by 
different  plalntlfb  against  the  same' defend* 
ant,  when  there  Is  merdy  a  community  of 
interest  in  the  questions  of  law  and  of  fiict 
involved,  and  no  common  title,  jio  communi- 
ty of  Interest  or  of  right,  in  the  subject-mat- 
ter? This  question  was  decided  In  the  af- 
firmative by  this  court  on  the  former  appeaL 
After  the  cause  was  remanded,  the  complain- 
ant amended  the  bill,  and  other  defendants 
demurred,  and  Again  raised  the  equity  of 
the  bill  as  last  amended.  The  Chancellor 
again  snstalned  the  demurrer,  and  from  that 
decree  the  complainant  again  appeals  to  this 
court. 

We  regret  the  necessity  of  overruling  our 
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former  dedalon,  and  recognize  and  appreci- 
ate the  wisdom  in  tbe  maxim,  tbat  "It  is  as 
Important  that  the  law  be  certain  as  that  it 
be  right;"  yet  it  is  not  only  our  prerogatiTe, 
but  oar  dnty,  to  overrule  a  former  decision, 
when  we  are  convinced  that  it  la  fundamen- 
tally wrong,  both  In  theory  and  In  practice. 

There  Is  a  sharp  and  distinct  conflict  In 
the  decisions  of  the  rarlous  courts  upon  this 
question;  bat,  after  a  carefal  examination 
and  review  of  many  of  them,  and  of  the 
text-books  upon  the  subject,  we  are  constrain- 
ed to  recede  from  the  holding  cm  the  former 
appeal,  and  to  follow  that  line  of  decisions 
and  those  text-books  which  deny  eqnlty  jur- 
isdiction to  prevent  a  multiplicity  of  suits  at 
law.  In  tbe  absence  of  a  common  title,  or  of 
some  community  of  right  or  Interest,  In  the 
subject-matter  among  the  several  parties. 
To  state  the  propoaltloa  differently,  we  now 
hold  that  a  community  of  Interest  among 
the  several  parties  In  the  questions  of  law 
and  of  fact  Involved  Is  not  sufficient  to  con- 
fer jarisdlctlon  upon  a  court  of  equity  to  en- 
join the  several  tort  actions  at  law,  though 
brought  against  the  same  defendant,  and 
though  each  may  dep^id  upon  tbe  same 
state  of  facts. 

Oar  statute  (section  6965  of  the  Code)  pro- 
vides as  follows:  "The  Supreme  Court,  In 
deciding  each  case,  when  there  Is  a  conflict 
between  Its  existing  opinion  and  any  former 
ruling  In  the  case,  must  be  governed  by 
what,  in  Its  opinion  at  the  time,  Is  law,  with- 
out any  regard  to  such  former  ruling  on  tbe 
law  by  It;  but  the  right  of  third  persons, 
acquired  on  the  faith  of  the  same  former 
TUliug,  shall  not  be  defeated  or  interfered  | 
with  by  or  on  account  ot  any  snbaeqaent 
ruling." 

The  Importance  of  this  question  of  law 
and  practice  Involved  Is  such  that  we  deem 
It  proper  to  state,  as  briefly  as  we  may,  the 
reosons  which  have  Impelled  us  to  overrule 
the  former  decision. 

We  have  reached  the  conclusion  that  the 
law  has  been  correctly  settled,  both  In  Eng- 
land and  America,  ditCer^tly  from  that  de- 
clared by  this  court  In  the  former  decision 
of  this  case.  We  think  there  is  little  doubt 
that  the  courts  have  be^  led  astray  upon 
this  subject  by  following  what  Mr.  Pomeroy 
stated  in  his  valuable  work  on  Equity  Juris- 
prudence (2d  Ed.)  i  269.  We  recognize  both 
tbe  ability  and  tbe  authority  of  Mr.  Pom- 
eroy as  a  writer  upon  equity  Jurisprudence; 
in  fact,  we  concede,  as  we  have  often  stated  In 
our  opinions,  that  be  ts  probably  the  leading 
and  the  best  authority  upon  this  subject; 
but  he  Is  human,  and  must  therefore  some- 
times err.  Prior  to  this  text  of  Mr.  Pomer- 
oy, th^  were,  we  are  certain,  few,  if  any, 
adjudicated  cases  whidi  supported  the  text, 
or  which  would  sustain  the  eqolty  of  a  bill 
which  rested  solely  upon  the  jarisdlctlon  of 
equity  to  prevoit  a  multiplicity  of  suits, 
whoi  there  was  no  common  title,  no  com< 
munll7  of  Interest  or  of  right,  in  the  tub* 


ject-matter  among  tbt  Mveral  Individuals 
whose  actions  at  law  were  sought  to  be  en- 
joined. 

It  mnst  be  conceded,  however,  that  there  are 
a  number  of  decisions,  since  the  text,  which 
support  it;  some  of  them  extending  the  doc- 
trine further,  probably,  than  It  was  ever  In- 
toided  or  supposed  by  Mr.  Pomeroy.  Chief 
among  these  Is  the  decision  of  oar  own  court 
in  this  case  on  the  former  appeal.  Another 
Is  that  of  Whitlock  v.  Tazoo,  91  Miss.  779, 
45  South.  861.  These  two  cases  have  certain* 
ly  extended  the  Pomm)y  doctrine  further 
than  have  any  others,  before  or  since  their 
rendition. 

Chief  Justice  McCIellan,  in  the  Turner 
Case,  335  Ala.  78,  33  South.  132.  after  devot- 
ing several  pages  of  the  opinion  to  the  fal- 
lacy of  the  Pomeroy  doctrine,  which  was  fol- 
lowed and  given  effect  to  this  court  on  the 
former  appeal,  concluded  as  follows,  which  Is 
quoted  with  approval  from  the  Trlbette  Cas^ 
70  Mlas.  182.  12  South.  82.  19  L.  R.  A.  660, 
35  Am.  St.  Rep.  642:  "But  we  affirm,  after 
careful  examination  and  full  consideration, 
that  Pomeroy  is  not  sustained  In  his  'conclu- 
sions,' stated  In  section  260  of  his  most  valu- 
able  treatise,  and  the  cases  he  dted  do  not 
maintain  the  proposition  that  mere  communi- 
ty of  Interest  *In  the  questions  of  law  and 
foct  involved  In  the  general  controversy,  or 
In  the  kind  and  form  of  relief  demanded  and 
obtained  by  or  ogoiniat  each  individual  mem- 
ber of  the  numerous  body,'  Is  ground  for  the 
Interposition  of  chaucery  to  settle,  in  ooe 
suit,  tbe  several  controversies.  There  Is  no 
SQch  doctrine  In  the  books,  and  thft  zeal  of 
I  the  learned  and  usually  accurate  writer  men- 
tioned, to  maintain  a  theory,  has  betrayed 
him  into  error  on  this  subject.  It  has  so 
blinded  him  as  to  cause  the  confounding  of 
distinct  things  in  his  view  of  this  subject,  to 
wit,  joinder  of  parties,  and  avoidance  of  mul- 
Upliclty  of  suits." 

On  the  other  hand,  the  opinion  of  Chief 
Justice  Tyson,  on  the  former  appeal,  refer- 
ring to  the  same  doctrine,  quotes  appiovli^y 
from  another  Mississippi  case,  as  follows: 
"We  think  the  doctrine  announced  by  Pomer- 
oy is  sound,  and  clearly  established  the 
best-considered  modem  cases."  Chief  Jus- 
tice Tyson  also  States  In  his  opinion  that 
Trlbette's  Case  vras  directly  opposed  to  his 
views  of  the  law,  and  to  the  other  Mississip- 
pi cases  quoted  from  by  him,  bat  that  the 
Turner  Case  was  not  so  oKxraed,  except  as  to 
certain  dicta  therein. 

In  this  last  statement  as  to  the  Tomer 
Case,  we  think  the  opinion  In  the  former  case 
Is  in  error.  It  is  certain  that  the  Turner 
Case  followed  the  Trlbette  CJajaia,  and  gave 
sanction  to  every  doctrine  annoupced  therein. 
Chief  Justice  McCIellan,  In  Tamer's  Case, 
referring  to  the  doctrine  that.  In  order  for  a 
court  of  equity  to  enjoin  a  maltlpUdty  of  ac- 
tions at  law,  there  mast  be  a  common  title 
to,  or  common  interest  In,  tiie  subject-matter 
involved,  and  that  a  mere  oonunon  Interest 
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In  a  question  of  law  Is  not  saffldent,  states 
that,  "this  position  Is  nowhere  better  nor 
more  fully  stated  than  bj  Campbell,  C  J.,  In 
Tribette's  Case,  *  «  *  and  as  tbe  <r[dn* 
Ion  treats  folly  of  Mr.  Pomeroy's  position, 
and  demonstrates  Its  fallacy,  we  quote  It  In 
part."  etc^  and  then  proceeds  to  quote  seves 
al  pages  from  the  opinion  In  Tribette's  Case. 

The  opinion  In  the  Tomer  Case  thus  shows 
on  Its  face  that  Chief  Justice  McClellan  there- 
in quoted  more  than  half  of  Chief  Justice 
Campbell's  opinion  in  the  Trlbette  Case. 
This,  we  think,  makes  It  certain  that  If  the 
decMon  in  the  Trlbette  Case  was  In  conflict 
with  Cbief  Justice  Tyson's  opinion  It  was 
nnquestlonaUy  In  conflict  with  the  decision  in 
Turner's  Case  which  not  only  followed  the  de- 
dsion  in  Tribette's  Case,  but  literally  quoted 
pages  of  it.  and  thus  expressly  adopted  It 

Chief  Jiwtlce  McCleUan,  In  the  Turner 
Case,  says:  "This  eourt  has  never  undertak- 
en to  define  the  Jurisdiction  of  equity  to  pre- 
vent a  multiplicity  of  suits,  nor  to  lay  down 
general  principles  from  which  the  seyeral 
cat^ories  of  cases  in  which  that  Jurisdiction 
may  be  loToked  Is  possible  of  statement  All 
tliat  has  been  decided  or  said  by  this  court 
bearing  upon  the  subject  evidences  an  Incli- 
nation toward  the  confinement  of  this  Juris- 
diction to  a  narrow  field,  and  a  purpose  to 
conserve  in  Its  full  integrity  the  right  of 
trial  at  law  and  by  Juries" — citing  many  au- 
thorities. Further  on  in  that  opinion  be 
says  tZiat:  "Nothing  has  ever  been  said  or 
decided  In  this  court  giving  any  countenance 
to  the  proposition  that  *a  common  interest  In 
the  question  at  issue  only'  will  give  to  nu- 
merous parties  so  interested  a  standing  In 
equity  for  the  preventJon  of  a  multitude  of 
suits.  The  intolerable  consequences  to  which 
the  recognition  of  such  a  doctrine  would  log- 
ically lead  are  sufficiently  Indicated  In  the 
cases  to  which  we  have  referred.  •  •  • 
It  Is  an  elementary  and  fundamental  propo- 
sition that  a  party  who  seeks  to  come  Into 
equity  must  himself  have  an  equity,  or  he 
cannot  maintain  a  bill.  The  wholly  fortui- 
tous, accidental,  and  collateral  fact  that  nu- 
merous other  persons  have  like,  but  entirely 
Independent  and  disconnected,  legal  rights, 
estates,  or  defenses  cannot  upon  any  conceiv- 
able principle,  Invest  him  with  any  right 
legal  or  equitable,  and  his  rights,  whatever 
they  may  be,  are  precisely  the  same  as  If  no 
other  person  bad  similar  rights.  *  *  * 
Jurisdiction  In  equity  Is  not  entertained  on 
any  motion  that  the  court  has  an  equity; 
tbat  it  will  take  Jurisdiction  to  prevent  a 
moltiplicity  of  suits,  in  order  to  lessen  Its 
own  labors  or  those  of  other  courts.  The 
eqid^  upon  which  the  Invocation  Is  made 
most  reside  In  the  party  making  it  When 
nnmoons  parties  have  each  the  same  equity, 
tber  may  in  a  proper  caae  unite  in  one 
Mil  for  its  declaration  and  eCtectuatlon; 
each  having  the  separate  right  to  come  Into 
equity  iqxm  all  identical  ground,  thegr  will  be 


allowed  to  come  In  together,  on  tihe  ttieory  of 
preventing  a  multiplicity  of  suits.  So»  where 
one  party  Is  subjected  to  or  threatened  with 
numerous  and  vexatious  actlou  at  law,  or  Is 
the  victim  of  numerous  and  continuing 
wrongs,  so  that  a  multitnde  of  suits  would  be 
necessary  for  his  redress  at  law,  be  may 
come  into  chancery,  because  tl»  necessity 
for  numerous  suits  or  defenses  Is  In  Itself 
such  a  wrong  and  vexation  as  vests  him  with 
an  equity.  But  the  mere  thct  that  a  defteid- 
ant  has  committed  a  tort,  by  which  be  in- 
jured one  or  a  hundred  parties,  cannot  give 
him  an  equity  to  prevent  each  and  every  one 
of  the  parties  so  injured  from  maintaining 
an  action  against  him  to  recover  damages.  If 
there  had  been  a  combination  or  conspiracy 
between  such  numerous  parties  to  vex  and 
harass  the  complainant  by  numerous  suits, 
then  be  would  have  an  eqiUty  to  enjoin  their 
prosecution.  But  the  mere  fact  that  his  tort 
has  Injured  a  hundred  persons,  and  that  It 
win  save  him  and  the  court  time  and  lessen 
the  expenses  of  the  lltigatloi^  does  not  give 
him  any  equity  to  go  Into  a  court  of  diaa- 
cery  to  enjoin  or  prevent  a  multiplicity  of 
suits." 

It  was  pointed  out  by  Chief  Justice  Camp- 
bell, in  the  Trlbette  Case,  and  by  Chief  Jus- 
tice McCleUan,  in  the  Turner  Case,  that  the 
authorities  cited  by  Mr.  Pomeroy  do  not  sup- 
port the  text  upon  which  the  former  decision 
of  tills  case  was  based.  We  will  now  luroceed 
to  show  that  the  authorities  cited  by  Chief 
Justice  Tyson,  In  his  opinion  in  the  former 
decision  of  this  case,  do  not  support  the  text 
of  Mr.  Pomeroy,  nor  the  former  decision  in 
this  case. 

We  think  we  have  shown  that  the  Turner 
Case,  cited  in  favor  of  it  not  only  falls  to 
sui^rt  the  opinion  to  which  It  Is  cited,  but 
Is  diametrically  opposed  to  it  and  Is  based 
solely  upon  the  Trlbette  Case,  which  Chief 
Justice  Tyson  concedes  Is  opposed  to  this 
opinion  and  decision.  The  case  of  Crawford 
T.  Railroad  Co.,  83  Miss.  708,  86  South.  82, 
102  Am.  St  Bep.  476,  cited,  does  not  support 
the  conclusion,  because  It  rested  upon  an  in- 
dependent equity,  which  sought  to  compel  the 
surrender  and  cancellation  of  forty  odd  writ- 
ten Instruments,  upon  the  ground  that  they 
were  obtained  by  the  same  fraud.  The  case 
of  Sheffield  Water  Works  Company,  which  is 
so  strongly  r^ed  on  by  Chief  Justice  Tyson, 
was  also  based  upon  an  Independent  equity, 
to  wit,  the  delivery  and  cancellation  of  more 
than  7,000  Instruments,  upon  the  ground  that 
they  were  fraudulently  issued,  and  that  they 
were  used  as  the  foundation  for  the  prosecu- 
tion of  the  suits  based  thereon.  That  case 
did  not  seek  to  enjoin  actions  of  tort,  brought 
by  the  persons  injured  by  the  bursting  of  a 
water  pipe,  as  might  be  Inferred  from  the 
reference  made  to  it  in  the  opinion.  While 
more  than  7,000  persons  were  Injured  by  the 
bursting  of  the  pipe,  certificates  were  Issued 
In  compromise  and  settlemoit  of  their  datms 
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agalnBt  tbn  company,  and  0ie  bill  In  tbat 
case  wft«  filed  by  tbe  company  to  compel  tbe 
surrender  and  cancellation  of  sndi  certifi- 
cates and  dalnu,  m  tbe  ground  tbat  tbey 
were  secured  by  fraud.  It  was  only  a  ques- 
tion of  multlfiirlousneaa  Involved  In  each  of 
the  two  cases  referred  to,  and  not  the  qnes- 
tlon  of  the  jurisdiction  to  i»event  a  multi- 
plicity of  suits.  Tbe  case  of  Tork  v.  Pinker- 
ton,  1  Atkins,  282,  was  a  bill  of  peace,  by  one 
in  possession  of  land,  to  settle  a  disputed 
right  of  fishery  against  several  persons  who 
were  claiming  it,  which,  of  course.  Is  not  an 
authority  In  point.  Tbe  other  cases  dted  are 
reviewed  In  tbe  note  to  that  case,  as  report- 
ed In  20  L.  B.  A.  (N.  S.)  849.  Each  of  the 
cases  dted  has  been  examined,  and  none  of 
them  supports  tbe  conduslon  reached  In  tbat 
rase.  The  Whltlock  Case,  however,  does  sup- 
port the  Hopkins  Case,  but  It  Is  In  direct  con- 
flict with  tbe  Tribette  Case,  which  It  does 
not  dte  or  mention,  though  It  does  dte  the 
case  of  Railroad  Co.  v.  Garrison,  81  Miss. 
264,  32  South.  996,  which  quotes  approvingly 
flrom  the  Tribette  Case.  We  concede,  how- 
ever, that  later  Mississippi  cases  have  in  ef- 
fect departed  from  tbe  Tribette  Case,  but 
tbey  have  not  done  so  expressly,  nor  have 
they  ever  criticised  it,  so  far  as  we  have  been 
able  to  find. 

We  base  our  conclusion  chiefly  upon  the 
Tribette  Case,  which  we  concede  to  be  the 
leading  authority  In  the  world  upon  the  ques- 
tion of  tbe  Jurisdiction  of  equity  to  prevent 
a  multiplicity  of  suits.  It  has  be^  reprint- 
ed, time  and  again,  and  copied  into  the  latest 
editions  of  most  of  the  text-books  upon  tbe 
subject,  as  stating  the  true  doctrine.  This 
case  has  been  followed  by  Mr.  Bliss  (Code 
Pleading,  S  76),  by  Mr.  Beach  (Injunctions,  } 
543),  and  Mr.  High  (Injunctions,  S  66a). 

Mr.  Pomeroy,  in  his  last  edition  on  Equity 
Jurisprudence,  devotes  a  great  deal  of  space 
and  attention  to  the  Tribette  Case,  because 
It  bad  taken  him  to  task  on  this  question, 
and  adds  two  new  sections  to  that  edition, 
to  wit,  25%  and  25%,  to  set  blmself  right  In 
this  matter.  It  Is  quite  evident  from  an  ex- 
amination of  this  last  edition  that  tbe  author 
does  not  go  to  tbe  ext^t  of  upholding  tbe 
equity  Jurisdiction  of  a  case  like  tbe  one 
under  consideration.  While  he  does  criticise 
the  tone  of  the  opinion,  and  some  things  that 
are  said  by  Chief  Justice  Campbell  in  tbe 
Tribette  Case,  yet.  In  the  notes  to  bis  text, 
he  admits  that  the  dedslon  in  that  case  was 
correct 

The  entire  subject  under  review  has  been 
fully  considered,  and  tbe  autborltleB  thereon 
discussed,  In  the  recent  case  of  Vandalla  Coal 
Company  v.  Lawson,  43  Ind.  App.  226,  87  N. 
K.  47.  That  opinion  fully  sustains  the  de- 
dslon of  Chief  Justice  Campbdl  In  tbe  Tri- 
bette Caae^  and  that  of  Chief  Justice  Mc- 
Clellan  In  ttaa  Ttimer  Case,  and  critldses 
rather  aevwelr  our  former  dedslon  In  this 
caaa. 


There  Is  also  a  recoit  case  (tbat  of  Duck- 
town  V.  Fain,  109  Tenn.  06,  70  S.  W.  81^ 
whldi  dtea  approvingly  tiie  Tribette  Oase, 
and  Busteina  the  proposition  tbat  a  commu- 
nity of  Interest  In  the  subject-matter  is  nec- 
essary, in  order  for  equity  to  take  Jurisdic- 
tion to  prevent  a  multlplidty  of  suits.  Tbe 
last  two  cases  dted  and  reviewed  many  au- 
thorities upon  Qie  question,  and,  we  think, 
show  beyond  question  that  onr  former  de- 
cisiim  In  tbe  H(9kln8  Oase  was  wrong,  and 
should  be  overruled.  In  fact,  we  are  of  the 
opinion  tbat  tbe  two  new  sections  (the  only 
oues)  added  In  the  last  edition  of  Pomeroy*s 
Equity  Jurisprudence  support  ns  In  the  con- 
clusion that  there  Is  no  equity  In  the  bill 
voder  consideration. 

In  section  25\ii,  speaking  to  this  question. 
It  Is  said:  "Tbe  equity  suit  must  result'  In  a 
slmpllflcatlon  or  consolidation  of  the  issues; 
if  after  the  numerous  parties  are  joined  tbere 
still  remain  several  Issues  to  be  tried  be- 
tween the  several  parties,  nothing  has  been 
gained  by  the  court  of  equity  in  assuming 
Jurisdiction.  In  such  a  case,  while  the  bill 
has  only  one  numiwr  upon  the  do<^et  and 
calls  itself  a  single  proceeding,  it  Is  in  reality 
a  bundle  of  separate  suits,  each  of  which  Is 
no  doubt  similar  in  character  to  each  of  tbe 
others,  but  rests  nevertheless  upon  ttie  dis- 
tinct liability  of  one  defendant"  (The  au- 
thor must  have  had  this  case  in  mind.) 

All  the  text-writers  on  tbe  subject,  who 
have  revised  their  texts  since  the  decision  In 
the  Tribette  Case,  seem  to  have  followed  It; 
some  of  them  literally  quoting  It  at  length. 
Beach,  in  bis  work  on  Injunctions  (section 
643),  says:  "While  cowte  of  equity  will  free- 
ly exercise  their  jurisdiction  in  order  to  pre- 
vent an  unnecessary  and  vexatious  multiplic- 
ity of  suits,  they  wUl  not  oijoln  the  prose- 
cution of  several  pending  actions  at  law.  In- 
stituted by  different  plalntUTs,  and  compel 
their  consolidation  Into  a  single  suit  In  equi- 
ty, at  the  Instance  of  the  common  defendant 
at  law,  merely  because  the  cause  of  ac- 
tion In  each  of  the  several  actions  at  law 
arose  from  the  same  act  of  negligence  or 
other  single  tort  of  the  common  defendant 
at  law."  He  then  sets  out  the  opinion  in  the 
Tribette  Case  at  length  in  a  note  to  the  text 

Mr.  High,  In  his  last  work  on  fnjunctlons, 
adds  a  new  section  (65a),  which  stetes  the 
rule  as  follows:  "It  Is  to  be  observed  that. 
In  order  to  jxastUs  relief  by  Injunction  for  the 
prevention  of  a  multlplidty  of  suits,  there 
must  be  some  common  subject-matter  in  con- 
troversy, or  some  common  right  of  interest 
therein,  and  that  without  this  a  mere  com- 
munity of  Interest  in  the  questions  of  law 
and  fact  to  be  determined  constitutes  no 
basis  for  eqnlteble  relief,  ^us,  where  un- 
merons  actions  at  law  bare  beai  brought  by 
separate  plaintiflh  against  the  same  defend- 
ant to  recover  damages  resulting  from  a  fire 
started  by  spaAs  from  comiJ)atnanf s  loco- 
motive the  moe  fact  that  the  questions  al  law 
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and  fiict  an  tbe  aame  In  all  the  actions,  and 
tbat  the  varloua  parties  have  a  common  Inter- 
est la  those  questions,  will  not  authorize  an 
Injanction  against  the  prosecution  of  the  ac- 
tions and  the  determination  of  the  Issues  In 
eqnitr.**  Tbe  only  authorities  dted  In  sup- 
port of  this  text  are  the  Tribette  and  Turner 
Cases. 

The  distinction  between  a  community  of 
laterest  In  the  subject-matter  which  will  sup- 
port tbe  Jurisdiction  of  chancery  to  prevent  a 
mnltipliclty  of  suits,  and  a  common  Interest 
in  the  questions  of  law  and  of  fact  which 
will  not  support  It,  la  well  illustrated  In  the 
Tribette  Case  and  the  authorities  cited.  It 
most  be  a  right  oijoyed  In  oomnum  with  all 
tbe  parties,  and  tn  such  manner  that  the 
larasloa  of  the  right  of  one  Is  an  innaton  of 
the  rl^t  ot  all,  such  as  a  zl^t  of  oommon 
flsheiy.  Storej,  Sa.  Jnr.  8S^  865;  Adams, 
Eq.  IM. 

'Two  or  more  owners  of  mills  propelled 
by  watw  are  Interested  In  preroitlng  an  ob- 
stmcdon  abore  that  shall  interfwe  with  the 
downflow  of  the  water,  and  mi^  unite  to 
restrain  It  or  abate  it  as  a  nuisance;  bat 
th«y  cannot  milte  In  an  action  for  damagee, 
for,  as  to  tba  Injary  suffered,  there  is  no 
ounmnnl^  of  Interest.**  Bliss,  Code  PI.  1 76. 

"Whne  several  pensone,  acting  independ- 
ently, combine  to  produce  a  nuisance,  su<A 
persons  may  be  Joined  as  defoidanta  In  a 
nit  for  InJnnctlTe  relief.  But  there  can  be 
DO  Joinder,  either  of  complainants  or  defend- 
ants, for  tbe  purpose  of  recovering  damages 
for  the  injuries  caused  I7  such  nnlsance." 
Demarest  v.  Hardbam,  84  N.  J.  Eq.  469; 
Tandalla  Coal  Oo.  v.  Lawson,  4S  Ind.  App. 
24%  S7  N.  B.  53. 

It  Is  thus  made  to  appear  that  all  of  the 
text-writers  who  have  written  since  the  Tri- 
bette Case  have  followed  It  and  revised  their 
teite  accordingly.  Even  Mr.  Pomeroy,  though 
be  speaks  of  the  case  as  sensational  in  many 
of  Its  statem«ita,  says  "It  has  heoi  so  fre- 
qaeotty  reprinted  that  it  appears  to  call  for 
special  notice/*  and  he  proceeds  to  quote 
from  it  and  to  comment  adversely  upon  It 
as  to  those  statem«itB  which  he  calls  sensa- 
tional ;  yet  tbe  effect  of  his  text  and  notes, 
as  revised.  Is  to  say  that  the  case  was  cor- 
rectly decided.  See  section  25H  and  note,  1 
Pomeroy*8  Eq.  Jur.  p.  425.  This  being  true, 
It  follows  tbat  obr  decision  In  this  case  on 
tbe  former  appeal  was  wrong.  Roanoke 
Gnano  Co.  t.  Saunders,  66  South.  198.  We 
deem  It  Just  to  Mr.  Pomeroy,  however,  to  say 
tbat  wo  do  not  tbtnk  his  original  text  sup- 
ported tte  dedaloii  of  this  conrt  on  tbe  for- 


mer appeal,  and  it  Is  certain  that  the  revised 
text  does  not 

The  evil  a>n6equences  of  maintaining  the 
equity  of  a  bill  like  this  is  illustrated  clearly 
by  tiie  record  In  this  case.  Tbe  explosion 
wlilcb  killed  the  110  workmen  in  question, 
and  which  Is  the  subject  of  this  controversy, 
occurred  February  20,  1905.  and  because  of 
this  proceeding  a  trial  of  those  110  damage 
suits  has  been  delayed  for  more  than  six 
years.  Suppose  the  equity  of  the  bill  should 
be  sustained  and  the  parties  proceed  to  trial, 
and  the  complainant  fall,  then  the  parties 
plaintiff,  after  a  delay  of  many  years,  will 
have  to  be  remitted  to  courts  of  law  to  try 
eadi  of  these  cases  separately.  Or,  If  the 
complainant  succeeded,  still  there  must  be 
110  trials  In  the  conrt  of  chancery,  not  only 
as  to  the  liability  vel  non.'as  to  each  of  the 
persons  killed,  bnt  as  to  the  amount  of  dam- 
ages recoverable  In  each  case.  If  tbe  com- 
plainant is  liable  under  the  employer's  liabil- 
ity act,  the  amotmt  for  which  It  is  liable 
would  be  different  In  each  of  the  110  cases, 
depending  upon  the  earning  capacity  of  each 
decedent,  which.  In  its  turn,  depends  upon 
age,  character,  habits,  etc. 

It  would  be  difflcQlt  to  select  a  case  that 
would  more  clearly  demonstrate  the  Imprac- 
ticability of  tbe  rule  than  the  one  un- 
der consideration.  Contemplate  110  separate 
answers,  and  as  many  pleas  and  demurrers 
in  one  suit,  and  the  Innumerable  Issues  of 
law  and  of  fact  that  would  be  raised  there- 
by, and  the  defense  being  conducted  by  UO 
different  attorneys,  or  the  parties  dej^ved 
of  the  right  to  have  the  counsel  of  their 
choice— a  worse  confusion  could  scarcely  be 
imagined.  It  could  be  likened  unto  the  con- 
fusion of  tongues  at  tbe  building  ot  tbe  Tow- 
er of  BabeL 

To  readi  a  final  decree  in  this  case  that 
i^ould  approach  Justice  for  all,  by  a  trial  of 
all  these  Issues,  and  a  trial  in  accordance 
with  our  statutes  and  the  rules  of  law  and 
chancery  provided  for  sudb  cases,  would  be 
wholly  Impracticable,  if  not  Impossible.  No 
stronger  or  more  conclusive  argument  could 
be  produced  to  show  that  the  rule  announced 
on  the  former  appeal  Is  wrong  tban  wonid  be 
an  attempted  trial  of  this  case  upon  Ita  mer- 
its, In  a  chancery  court,  under  tiie  prayer  of 
tbe  bill  quoted  above. 

No  error  appearing  In  the  record,  the  de- 
cree of  the  chancellor  la  affirmed. 

Affirmed. 

DOWDBLL,  0.  J.,  and  SIMPSON,  AN- 
DERSON, McCLEUJAN,  8ATRB,  and  SOM- 
ERVILLBt  JJ.,  concnr. 
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(Ala. 


Ez  parte  BRADSHAW. 

(Sapr«me  Coart  of  Alabama.    Jane  16,  1911. 
On  Rehearing.  Dec  21.  1911.) 

1.  Costs  (f  187*)— Oedbb  or  Sbcuritt— Er- 
ricT. 

Where  an  order  directed  a  nOnreaideat 
plaintiff  to  give  security  for  costs  within  a  cer- 
tain time  or  the  cause  shoald  stand  dismissed, 
the  order  itself  did  not,  aiM>n  default  of  the 
plaintiff,  effect  a  dismissaL 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  S  637;  Dec  Dig.  «  137.*] 

2.  CoBTs  (I  137*)  —  Sbcubitt  fob  Costs  — 

STATDTES— CONBTBUCTION. 

Act  1807  (Toulmin'8  Dis.  p.  350),  which 
was  the  first  statute  requiring  nonresident 
plaintiffs  to  give  secorit;  for  costs,  provided 
that  such  suits  would  be  dismissed  for  failure 
to  give  security  within  60  days  after  Dotlce,  and 
was  held  not  mandatory.  It  was  sapplanted  by 
Code  1852,  |  2396,  providing  that  sach  suits 
must  be  dismissed  on  motion,  unless  security 
for  costs  was  indorsed  on  the  complaint  or 
lodged  with  the  clerl  previous  to  the  issue  of 
the  summons,  which  was  held  to  make  the  giv- 
ing of  security  for  costs  a  condition  precedent 
to  the  commencement  of  an  action.  The  pro- 
vision in  Code  1852  was  in  turn  supplanted  by 
Act  February  17,  1885  (Sess.  Acts  1884-86,  p. 
137),  providing  for  dismissal  unless  security  be 
furnished,  if  required  od' motion  therefor,  and 
this  act,  as  codified  in  Code  1896,  was  brought 
down  as  Code  1907,  S  8687,  providing  for  dis- 
missal if  secarity  be  not  given  by  such  nonn^ni- 
dent  when  the  suit  is  commenced,  or  within 
such  time  thereafter  as  the  court  may  direct 
Held  that,  in  view  of  the  preceding  sUltutes, 
Code  1007,  {  3687,  while  giving  the  trial  court 
a  discretionary  power  to  extend  the  time  for 
giving  security,  makes  the  giving  of  security  in 
accordance  wiUi  the  order  of  the  court  a  con- 
dition precedent  to  the  maintenance  of  the  ac- 
tion, and  a  failure  to  comply  with  tiie  order  of 
the  court  requires  a  dismissal  of  the  action. 

[EA.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  S  537;  Dec  Dig.  {  137.*] 

8.  Mandauus  (S  43*)— Dibmibsai.  or  Action 

— SSCDBITT  TOB  COSTS— FAILUBE  TO  GiVE. 

Under  Code  1907,  |  8687,  providing  that  a 
suit  by  a  nonresident  must  be  oismtssea  on  mo- 
tion, u  security  for  costs  be  not  given  when  the 
suit  is  commenced,  or  within  such  time  as  the 
court  may  direct,  the  trial  court  may  be  com- 
pelled by  mandamus  to  dismiss  a  suit  in  which 
security  for  costs  has  not  been  given. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  H  88,  89;  Dec  Dig.  {  43.*] 

4.  Costs  (§  119')  —  SEctrsiTT  fob  Cobtb  — 

Time  fob  Giving. 

Under  Code  1907,  i  3687,  providing  that 
an  action  by  a  nonresident  shall  be  dismissed 
If  security  for  costs  be  not  given  when  the  suit 
is  commenced,  or  within  such  time  as  the  court 
may  direct,  the  trial  court  has  a  discretionary 
power  to  prescribe  the  time  within  which  the 
security  shall  be  given,  and,  having  prescribed 
the  time,  may,  in  its  mscretion,  extend  it 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  I  642;  Dec  Dig.  i  110.*] 

6.  Costs  (§  119*)— Sbcdbitt  fob  Costs— Time 
FOB  GiviNO— Extension. 

Where  the  trial  court,  under  Code  1907,  I 
3687,  requiring  a  nonresident  plaintiff  to  give 
security  for  costs  within  the  time  set  by  the 
court,  ordered  security  to  be  given  within  30 
days,  and,  before  the  end  'of  that  period,  plain- 
tiff's attorney  moved  for  another  extension,  and 
the  court  without  any  order  of  record,  continu- 


ed  the  hearing  of  the  notion  to  a  period  after 
the  80  days,  an  order  then  entered,  eztendiog 
the  time,  was  void,  for,  the  period  prescribed 
having  expired,  the  court  coidd  not  order  an- 
other extension,  and,  furthermore,  the  order  of 
extension,  like  the  original  order,  Is  the  act  of 
the  court  and  as  such  must  be  in  writing,  sign- 
ed by  the  judge  and  filed  or  entered  of  record 
lulesB  made  in  open  court,  and  the  mere  appli- 
cation for  an  extension  wlt3ioat  any  written  or- 
der  does  not  prevent  a  lapse. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  I  642;  Dec  Dig.  1 119.*T 

On  Rehearing. 

6.  Costs  (|  106*)  —  Secubitt  fob  Costs- 

STATDTES— CONBTBDCTION. 

While  penal  statutes  should  be  strictly 
construed,  unless  they  exhibit  an  intent  to  the 
contrary.  Code  1907,  i  3687,  requiring  the  dis- 
missal of  an  action  by  a  nonresident  plaiotiS 
unless  security  for  costs  be  given,  being  an 
outgrowth  of  previous  legislation  which  had 
been  from  time  to  time  altered,  is  not  subject 
to  that  rule. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  I  402;  Dec  Dig.  8  106.*J 

7.  Costs  (j  137*)— Secuhitt  fob  Payment— 

StaTXJTBS— CONeXBUCTION. 

Code  1907,  I  3687,  providing  that  actions 
by  nonresident  plaintiffs  must  be  dismissed  on 
motion  unless  security  for  costs  be  given  at  the 
commencement  of  the  action,  or  within  such 
time  as  the  trial  court  may  direct  which  sup- 
planted Code  1852,  I  2396,  providing  that  such 
suits  must  be  dismissed  on  motion,  unless  se- 
curity for  costs  was  indorsed  on  the  complaint 
or  lodged  with  the  clerk  previous  to  the  issue 
of  summons,  while  preserving  the  authority  of 
the  trial  court  to  dismiss  peremptorily,  gave  it 
a  discretionary  power  to  fix  the  period  within 
which  plaintiff  must  act,  and  the  action  must  be 
dismissed  if  security  be  not  given  within  the 
time  fixed  by  the  court  even  Uiough,  after  the 
expiration  of  the  time  fixed,  the  court  attempt- 
ed to  extend  the  time:  this  holding  not  requir- 
ing the  reading  in  of  the  word  "first"  as  quail- 
fymg  th«  word  "direct"  in  the  statute. 

gid.  Note.— For  other  caae%  se*  Costs,  Gent 
.  i  637;  Dec  Dig.  S  187.*] 

Sayre,  J.,  dissenting. 

Petition  by  Caldwell  Bradshaw  for  a  writ 
of  mandamus  to  be  directed  against  0.  C. 
Ne  Smith,  as  Jodge  of  the  City  Court  of 
Birmingham.   Peremptory  writ  ^ued. 

A.  Latadr*  for  petitioner.  Bowman,  Harsh 
ft  Beddow,  W.  E.  Teny,  Md  W.  T.  Stewart, 
tor  respondeoL 

SOMERVILLE,  J.  In  the  case  of  L.  W. 
Philip  T.  Caldwell  Bradshaw,  pending  tn 
the  city  court  of  Birmingham,  the  defendant 
filed  his  motion  to  require  the  plaintiff,  a 
nonresident,  to  give  secarity  for  the  costs 
of  suit ;  and  on  December  24,  1910.  the  trial 
Judge  granted  an  order,  duly  entered  on  the 
motion  docket  as  follows:  "December  24, 
1910.  Ordered  that  plaintiff  give  security 
for  costs  in  atwve-styied  cause  within  thirty 
days  from  this  date  or  cause  shall  stand  dis- 
missed. C.  C.  Ne  Smith,  Judge."  On  Jan- 
uary 23, 1911— the  thirtieth  day  of  the  period 
prescribed — ^plalntilTB  attorn^  appeared  be- 
fore the  court  and  by  verbal  motion  asked 
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for  an  extenakm  of  the  time  for  giving  such 
secnritT.  Xhla  motion  was  held  under  con- 
sideration by  the  court  until  Januair  25, 
1911,  at  which  time  plaintUTs  attorney  again 
appeared,  and  the  court  granted  farther 
time  by  an  order  entered  on  the  docket  as 
follows:  "January  26,  1911.  It  Is  ordered 
that  time  within  which  security  for  coats 
may  be  glren  by  plaintiff  be  and  hereby  is 
extended  to  Febmary  8,  1911.  C.  C.  Ne 
Smith,  Judge."  On  F^mary  7,  1911,  the 
time  was  again  extended  by  a  similar  order 
to  February  16,  1911,  and  on  February  18, 
1911.  plaintiff  filed  his  bond  securing  the 
costs,  which  was  duly  approved  by  the  clerk 
of  the  court.  In  the  meantime,  on  Febmdry 
6,  1911,  the  defendant  filed  a  motion  to  dis- 
miss the  suit  and  strike  the  cause  from  the 
docket.  This  motion  was  heard  by  the  court 
and  by  It  OTerroled  on  February  26,  1911- 
On  this  state  of  facts,  the  defendant  seeks 
by  mandamus  to  compel  the  trial  judge  to 
strike  the  said  cause  from  the  docket  of  the 
dty  court  of  Birmingham.  ■  The  theory  of 
the  petitioner  is  that,  the  trial  court  having 
fixed  the  time  within  which  plaintiff  should 
give  the  security,  and  that  time  having  fully 
elapsed  without  the  making  or  entry  of  any 
order  by  the  court  extending  the  time  for 
snch  action,  the  discretion  of  the  court  was 
exbaosted,  and  thereafter  it  oonM  grant  no 
further  extoislon  to  plaintiff. 

[I]  As  we  understand  from  the  brief  and 
argument  of  petitioner's  counsel,  it  is  not 
contended  that  the  provision  inserted  in  the 
order  of  December  24th,  that  in  case  of  de- 
fault by  plaintiff  **the  came  sliall  stand  dis- 
missed,** operated  ipso  facto  to  effect  the 
diamissal.  And  we  think,  on  both  principle 
and  authwlty,  it  could  not  so  operate.  Whit- 
aker  v.  Sanford,  18  Ala.  522;  Springfield 
Co.  V.  Construction  Co..  49  Ohio  St  681,  32 
N.  E.  961;  Bx  parte  McLendon,  88  Ala.  276. 

E2-41  Our  statutes  requiring  nonresident 
plaintiflb  to  give  security  for  costs,  begin- 
ning; with  the  territorial  act  of  1807,  have 
differed  greatly  in  langnage,  inirpose,  and 
effect,  and  it  becomes  necessary  to  brlefiy 
review  them  as  indicative  in  some  degree  of 
the  pnrpose  and  meaning  of  the  present 
statute  (section  8687,  Code  1907),  which  we 
are  now  called  npon  to  interpret  and  apply 
to  the  case  before  us. 

The  act  of  1^,  as  found  in  Toulmia'a 
Digest,  p.  360,  and  in  day's  Digest,  p.  316, 
provided  that  suits  should  be  dismissed  for 
failure  to  gjkre  the  security  within  60  days 
after  notice  of  requirement  to  do  so.  As 
interpreted  by  this  court,  the  time  thus 
prescribed  was  held  to  be  not  mandatory, 
and  the  plaintiff  had  a  right  to  offer  and 
gtTe  the  security  at  any  time  before  actual 
dIgmisHal,  and  even  when  the  case  was 
called  for  trial;  and  dismissal  in  tlie  case  of 
such  an  offer  was  erroneous.  Whltaker  v. 
Sanford,  13  Ala.  522. 

This  law  no  denbt  ^ored  inoacleut,  and 
57  SO^-V 


there  was  placed  in  the  Code  of  1852  (as 
section  2396)  a  provision  that  such  suits  must 
be  dismissed  on  motlDn  unless  security  for 
coats  was  indorsed  on  the  complaint,  or  lodg- 
ed with  the  clerk,  previous  to  the  issue  of 
the  summons.  This  statute  was  held  to  be 
mandatory,  and  Its  requirements  a  condi- 
tion precedent;  and  the  plaintiff's  failure 
to  conform  to  its  requirements  demanded  the 
dismissal  of  his  suit  by  the  trial  court  on 
motion  therefor.  And  if  the  court  failed 
on  motion  to  execute  the  sentence  of  dis- 
missal denoimced  and  perfected  by  the  stat- 
ute, it  could  be  compelled  thereto  by  writ 
of  mandamus  at  the  petition  of  an  inter- 
ested party.  Ex  parte  Cole,  28  Ala.  SO; 
Ex  parte  Bobbins,  29  Ala.  71 ;  First  National 
Bank  of  Anulston  v.  Cheney,  120  Ala.  122, 
23  South.  733. 

This  law  remained  in  force  until  repealed 
by  the  act  of  February  17,  1886  (Seas.  Acts 
lS84r-S5,  p.  137),  which  provided  for  dismiss- 
al as  formerly,  "or  unless  security  be  fur- 
nished as  required  by  the  court  on  motion 
therefor."  This  act  as  codified  in  section 
2868  of  the  Code  of  1886,  and  brought  down 
as  section  8687  of  the  Code  of  1907,  requires 
dismissal  on  motion  If  the  security  "be  not 
given  by  such  nonresident  when  the  suit  Is 
commenced,  or  within  such  time  thereafter 
as  the  court  may  direct" 

Under  this  present  statute  it  has  been 
held  by  this  court  that  the  plaintiff's  failure 
to  give  the  security  as  prescribed  requires 
the  dismissal  of  the  suit  and  that  the  trial 
court  may  be  compelled  thereto  by  writ  of 
mandamus  at  the  petition  of  the  defendant 
First  National  Bank  v.  Cheney,  120  Ala.  117, 
23  South.  733;  Bx  parte  L.  &  N.  R.  Co.,  124 
Ala.  547,  27  South.  239;  Ex  parte  Smith,  168 
Ala.  179,  62  South.  895.  It.  has  also  been 
held  that  it  gives  to  the  court  a  discretion- 
ary power  to  prescribe  the  time  within 
which  the  security  should  be  given,  that  once 
fixing  the  time  does  not  exliaust  tills  discre- 
tion, and  that  the  court  has  the  same  right 
to  extend  the  time  thus  prescribed  as  It  had 
to  fix  it  in  the  first  instance.  Bx  parte 
Jones,  83  Ala.  687,  8  South.  811. 

Looking  to  the  history  and  purpose  of  the 
statute,  and  especially  to  the  ofilce  and  op- 
eration of  Its  immediate  progenitor  (section 
2396  of  the  Code  of  1852),  we  can  discover  in 
the  additional  provision  ingrafted  on  the  old 
law  no  other  legislative  purpose  than  to 
merely  allow  the  trial  court  In  its  sound 
discretion,  to  substitute  for  the  former  con- 
dition precedent  to  filing  the  suit  a  new  con- 
dition to  its  further  maintenance — but  none 
the  less  a  condition  prece^nt  And  we  are 
clear  in  the  conviction  that  the  plaintiffs 
failure  to  give  the  security  within  the  terms 
of  the  order  of  the  court  thus  substituted 
by  it  for  the  statutory  condition,  has  exactly 
the  same  effect  as  bad  under  the  prior  stat- 
ute his  failure  to  give  the  security  previous 
to  .  the  issue  of  the  nuumbns.   We  are  ima- 
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ble  to  assent  to  the  sugSMtlon  of  coonsti  tot 
respondent  that  the  statouent  In  Bank  t. 
Cbener*  ISO  Ala.  122,  28  Sootb.  T38,  tbat 
"the  present  statute  was  Intended  to  restore 
the  practice  premUlng  under  the  statute 
prior  to  tJie  Code  of  1852,"  bad  anj  appll- 
cation  other  than  to  the  practice  which  per- 
mitted the  motion  to  be  made  after  contin- 
uance or  the  Sliag  of  defensive  ideas— a 
pra^ice  not  allowed  under  the  Code  of  18S2. 
This  was  the  point  under  omsideratira,  and 
to  It  the  statement  must  be  referred  and 
limited. 

[II  We  now  come  to  consider  the  precise 
questions  presented  by  this  petttion,  vis., 
whether  the  enten^on  of  plaintiff's  time  for 
giving  the  security,  as  originally  prescribed 
by  the  ordo-  of  December  24,  1911,  could  be 
granted  only  by  an  order  made  before  thtf  80 
days  had  expired;  any  subsequent  ordor  be- 
ing functus  officio.  And,  if  it  must  have  been 
so  made,  whether  snch  order  must  be  evi- 
denced by  the  usual  written  memorial,  1.  e., 
by  an  entry  upon  the  records  of  the  court, 
or  by  a  writing  duly  died;  or  whether,  upon 
the  verbal  application  of  the  plaintiff,  made 
before  the  expiration  of  the  30  days,  the 
court  may  carry  the  matter  In  the  breast  of 
the  Judge  beyond  the  allotted  period,  without 
the  entry  of  any  order  expressly  or  Implied- 
ly extending  the  plaintiff's  time,  and  then  at 
a  later  day  enter  an  appropriate  order  of 
uxteuBion  which  shall  be  of  the  same  effect 
OS  If  duly  entered  before  the  expiration  of 
the  30-day  period. 

We  find  no  difficulty  In  reaching  the  con- 
clusions;  (1)  That  any  attempt  of  the  trial 
court  to  extend  the  period  once  prescribed, 
by  action  taken  after  Its  expiration,  Is  unau- 
thorized, null,  and  void.  Ex  parte  Jones,  83 
Ala.  &87,  3  South.  811;  Kimball  v.  Penney, 
117  Ala.  246,  22  South.  899;  Morris  v.  Bran- 
nen.  103  Ala.  602,  15  South.  865 ;  RoBSon  v. 
State,  92  Ala.  76,  9  South.  857;  Bass  Furnace 
Company  t.  Glasscock,  86  Ala.  244,  6  South. 
430.  That  the  order  of  extension,  like  the 
original  order,  must  be  the  act  of  the  court 
as  distinguished  from  the  [wrsonal  act  of  the 
Judge,  and  as  such  must  be  in  writing,  sign- 
ed by  the  Judge,  and  filed  or  entered  of  rec- 
ord, unless  made  In  open  court;  and  ev^ 
then  it  can  be  evidenced  only  by  the  notes  or 
minutes  of  the  court  as  are  other  interlocu- 
tory orders  thus  made.  This  results  from 
the  very  nature  of  courts,  which  speak  only 
through  their  records.  As  said  by  Mr.  Free- 
man: "All  courts  and  all  tribunals  possess- 
ing Judicial  functions  are  required  by  the 
vpiltten  or  unwritten  law,  and  often  by  both, 
to  reduce  their  decisions  to  writing  in  some 
book  or  record  kept  for  that  purpose.  The 
requirement  Is  believed  to  be  of  universal  ap- 
plication." 1  Freeman  on  Judgments  (4tb 
Ed.)  I  37;  Speed  v.  Ox^e,  Adm'r,  57  Ala. 
209,  216.  217. 

We  note  In  passing  that  It  has  bera  once 
held      this  court  that  an  order  conttnulng 


the  cause,  entwed  within  die  period  flrttt 
prescribed  for  the  ^vlng  of  fbo  ■ecnrlty, 
keeps  alive  the  discretion  and  power  of  the 
court  to  grant  a  fnr^or  eztenaton  of  time; 
sncSi  ordo-  being  In  itself,  by  necessary  im- 
plication, a  general  extension.  Ex  parte 
Jones,  88  Ala.  687.  S  South.  811.  We  teoog- 
nSte  this  case  as  authority  for  the  propoai- 
tlott  that  the  order  of  extension  need  not  ex- 
pressly and  specifically  extend  the  pwlod  al- 
ready prescribed,  but  may  have  that  effect 
if  of  such  a  diaracter  as  to  neceesarlly  im- 
ply an  extension. 

Applying  the  prindplee  and  conclnslinis 
above  enunciated  to  the  facts  of  the  preaemt 
case  as  shown  by  the  answer  of  the  learn- 
ed trial  Judge,  we  are  unable  to  escape  the 
■final  condnston  that  the  mere  application  of 
the  plaintiff  for  an  extension  of  the  30-day 
period  previously  granted  him  for  giving  the 
required  security  for  costs,  thou^  made 
within  that  period,  there  being  no  order 
made  or  entered  bj  Che  trial  Judge  until  aft- 
er that  period  had  expired,  could  not  by  any 
subsequent  granting  order  keep  alive  or  re- 
suscitate the  expired  dlseretifm  of  the  court; 
that  the  mere  mental  purpose  <^  the  Judge 
to  entertain  tibe  application  and  pass  upon  it 
at  a  future  dajr  is  not  snfflclent  to  avoid  the 
forfeit;  and  that  after  this  uninterrupted 
lapse  is  complete  there  remains  in  tlw  trial 
Judge  no  furthor  dlacreilm,  but  It  becomes 
his  duty,  on  motion  of  the  defendant,  to  exe- 
cute the  sentence  of  the  statute  aooording  to 
its  mandatory  terms. 

This,  we  conceive,  after  thotongb  oonstd- 
eratlon,  to  be  the  true  meaning  and  Intent 
of  the  statute,  which  It  Is  our  duty  to  de- 
clare. 

We  need  not  now  determine  whether.  If 
the  security  were  In  fact  filed  before  the  de- 
fendant interposed  his  motion  to  dismiss  the 
cause,  the  motion  would  be  thereby  roidered 
unavailing;  nor  what  dday  or  other  conduct 
on  the  part  of  the  defendant  would  operate 
as  a  waiver  of  his  right  to  a  dismissal — 
questions  not  presented  by  the  record. 

Let  the  peremptory  writ  issue  as  prayed 
for  in  tbe  petition. 

SIMPSON,  ANDERSON,  UCCUEIX*AN, 
and  MATFIBLD,  JJ.,  concur.  SAYBB,  J„ 
dissents. 

On  Rehearing. 

SOMERVILLE,  J.  A  spirited  critlclam  is 
made  of  the  reasoning  and  the  conclusion  of 
the  court  as  stated  In  the  foregoing  opin- 
ion. It  is  Insisted:  (1)  That  we  have  nn- 
warrantably  read  Into  the  statute  the  word 
"first"  in  order  to  qualify  the  word  "di- 
rect"; (2)  tbat  we  have  strictly  construed  a 
penal  statute  which  ought  to  be  construed 
liberally;  (3)  that  we  have  violated  (he  plain 
meaning  and  effect  of  two  previous  ded- 
Bions  of  this  court,  vix,,  Bx  parte  Jones,  83 
Ala.  587,  S  South.  811.  and  Viiot  Nattonal 
Bank  T.  Cheney,  120  Ala.  117,  28  Soutlu  733. 
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In  Tiew  of  the  practical  tmpoirtaDce  of  ttae 
nnestlon  adjudicated,  we  deem  It  wortb 
while  to  notice  these  arguments. 

].  When  the  act  of  1807  was  changecl  by 
tbe  Code  of  1852,  and  the  construction  of  the 
latter  was  first  before  this  court,  the  same 
argument  was  vigorously  urged  against  glT- 
Ing  It  a  mandatory  meaning,  to  which  tbe 
court  replied  by  Goldthwalte,  J.:  "The  act 
speaks  as  clearly  as  language  can  speak, 
and  declares  that  the  suit  must  be  dismissed 
If  that  is  not  done  (L  e.,  tbe  lodgment  of  the 
costs  with  the  clerk);  and  when  the  Legisla- 
ture have  said  that  this  shall  be  done  before 
snit,  upon  what  principle  Is  it  that  courts 
would  be  authorized  to  say  that  it  might  be 
done  after  the  commencement  of  the  ac- 
tion? Such  a  course  would  savor  more  of 
legislation  than  of  Judicial  interpretation. 
It  is  better,  in  all  such  cases,  to  stand  upon 
the  plain  words  of  the  statute"  A.  ft  T. 
River  R.  Co.  v.  Harris,  25  Ala.  232,  235. 

[II  It  ia,  indeed,  an  elementary  rule  tliat 
penal  statutes  should  be  strictly  construed 
unless  th^  exhibit  a  specific  or  general  in- 
tent to  the  contrary.  But,  In  the  long  pro- 
cess of  legislative  evolution  and  change,  our 
statutes  on  this  subject  have  long  since 
passed  the  stage  when  that  rule,  or  the  rea- 
soning upon  which  it  rests,  can  be  accorded 
iny  controlling  force.  The  only  question 
here  is:  How  far  did  the  I^eglslature  in- 
tend  to  abn^te  the  mandatory  meaning  of 
tbe  statute  of  1S52?  Did  It  intend  a  com- 
idete  or  imly  a  partial  reversion  to  the  dis- 
carded and  taieffldent  rule  in  force  prior  to 
1852? 

{7]  2.  We  think  it  was  plainly  Intended  by 
tbe  present  statute  only  to  guaUfif  the  pre; 
vloua  retinlrement  of  contemporaneously  fil- 
ing tbe  security,  and,  while  still  preserving 
tbe  autborit7  of  tbe  trial  conrt  to  dismiss 
tbe  action  peremptorily  for  failure  to  do  so, 
to  permit  the  court  In  its  discretion  to  fix  a 
period  of  grace  within  which  the  plaintiff 
mast  act;  the  length  of  the  period  beii^ 
also  left  to  tbe  sound  discretion  of  tbe  court, 
Tbe  language  is  that  the  suit  "must  be  dis- 
missed on  motion  if  security  for  tbe  costs 
he  not  given  *  *  •  uHtMn  »uoh  time 
thereafter  as  the  court  may  direct" 

It  is  obvious  that  tbe  ruling  complained  of 
does  not  require  that  the  statute  be  read 
"within  such  time  thereafter  as  the  conrt 
may  flrtt  direct,"  nor  have  we  given  It  any 
such  meaning.  On  the  other  hand,  we  are 
not  authorized,  as  insisted  upon  by  counsel, 
to  make  the  statute  read  "within  such  time 
or  Nme*  as  tbe  court  may  direct";  for 
"time,"  as  here  used,  means  no  more  nor 
less  than  period.  Indeed,  if  it  were  an  open 
qneation,  it  might  well  be  doubted  whether 
it  was  ersr  intraded  to  vest  in  the  trial  court 
the  power  of  continued  and  indefinite  ex- 
tension of  such  period  of  time  as  its  original 
order  prescribed.  As  to  this,  however,  we 
are  bound  to  adhans  to  the  ruling  in  ox  parte 


Joues,  supra,  wbl<^  It  mnst  be  prenimed, 
has  been  sanctloiied  by  later  rMnactments 
of  the  statute. 

3.  The  case  of  Bank  v.  Cheney,  120  Ala.  117, 
23  South.  733,  is  relied  upon  as  authority 
for  the  contention  that  att  qurattons  relating 
to  the  enforcement  of  the  statute  are  left  to 
tbe  discretion  of  the  trial  court.  We  have 
critically  re-examined  the  opinion  in  that 
case,  and  are  fully  convinced  of  tbe  correct- 
ness of  our  views  with  respect  to  it  as  al- 
ready expressed.  Indeed,  Ghl^  Justice 
Brickell  there  pointedly  affirms  that  manda- 
mus lies  against  tbe  trial  Judge  to  compel  the 
dismissal  of  tbe  suit,  for  he  says:  "Wblle  the 
error  in  refusing  a  dismissal  for  want  of 
security  for  costs  may  be  available  on  error 
for  the  reversal  of  a  Judgment,  obviously  an 
appeal  Is  not  an  adequate  remedy.  The 
citizen  Is  compelled  into  litigation  with  a 
nonresident,  pending  tbe  further  continuance 
of  the  suit,  and  tbe  appeal,  without  indem- 
nity against  tbe  cost,  the  evil  the  statute 
Intends  to  avoid.  Hence  it  has  been  the  unl- 
form  course  of  decision  that  mandamna  Is 
an  appropriate  remedy  to  compel  ttae  dismiss- 
al of  tbe  snit." 

The  writ  was  denied  In  that  case  only  b» 
cause  the  defendant  had  not  filed  kdj  pre> 
llmlnary  motion  to  require  Becority,  and 
hence  was  not  yet  entitled  to  a  peremptory 
dlRintssal. 

Even  the  most  biased  mind  most  concede 
that  the  declared  right  of  a  defendant  by 
mandamus  to  compel  the  trial  court  to  dls- 
miss  the  salt  Is  wholly  Incompatible  with 
the  theory  of  a  Judicial  dlacretlmi  residing 
in  that  court.  If,  then,  the  defendant  may 
resort  to  mandamus  to  vindicate  hla  right, 
it  is  pertinent  to  inquire  what  right  be  ha& 
If  tbe  trial  conrt  may  prescribe  tbe  time 
within  which  tbe  security  must  be  glven»  and 
also  after  that  time  has  completely  elapsed 
prescribe  a  new  period,  and  so  on  Indefinitely 
at  his  uncontrolled  discretion.  It  la  quite  cer- 
tain that  ttae  defendant  remains  with  no 
right  at  all,  for  there  la  no  stage  at  which 
he  may  successfully  coerce  tbe  action  of 
the  trial  court  If  the  time  fixed  by  the  orig- 
inal order  has  expired  without  response  from 
tbe  plaintiff,  how  long  must  the  defendant 
delay  the  assertion  of  his  right  to  the  writ 
of  mandamus?  Clearly,  if  be  has  any  right 
at  all,  it  Is  complete  when  the  plaintiff  has 
failed  to  act  within  tbe  time  allowed  him  by 
the  order.  If  not  each  application  for  man- 
datory relief,  whenever  he  may  have  tbe 
temerity  to  seek  it,  will  be  effectually  met 
by  the  answer  of  the  trial  Judge  that  he 
has  on  that  very  day  made  an  order  fixing 
a  new  period  of  time;  and  it  would  of  neces- 
sity result  that  the  petition  would  be  dis- 
missed. 

"Must"  la  a  strong  word,  and  when  need 
in  statutes  It  must  always  be  regarded  as 
mandatory,  unless  from  context  or  subject- 
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matter  a  merelr  permlnlTe  meuliig  nenu 

clearly  and  certainly  to  bave  bem  Intended. 

The  mllng  In  Ex  parte  Jones,  sain«,  left 
bat  Uttle  life  In  the  mandatory  feature  of 
the  statate,  and  we  are  onwllUng  to  now 
sanction  Its  complete  devlsceraOon.  In  that 
case  It  was  said:  **The  time  within  which 
the  secnrlty  is  to  be  glTen  Is  here  made  to 
rest  within  the  sound  discretion  of  tiie  pre- 
sldliv  Jadge.  Hia  once  fixing  the  time  did 
not  exhaust  tbo  exerdm  of  this  discretion. 
He  had  the  same  rl^t  to  wtend  It,  as  he  did 
to  fix  it  In  the  first  Instance."  And  the 
right  to  extend  the  time  was  plaln^  based 
upon  the  fftct  that  the  extenslim  waa  made 
within  the  period  first  prescribed,  and  while 
the  power  was  stiU  alive. 

It  is  now  Insisted  that  this  language  sap- 
ports  the  respondent's  contention  and  re- 
futes our  conclusion  to  the  contrary.  This 
argument  is  founded  on  a  misapprehension 
of  the  meaning  of  the  language  Qooted.  To 
extend  is  to  draw  out,  to  prolong,  to  con- 
tinue ;  and,  ex  vi  termini,  it  can  only  refer 
to  something  already  in  existence.  It  Is 
therefore  Idle  to  speak  of  extending  a  given 
period  of  time  which  has  already  completely 
expired.  If  a  new  period  la  then  designated, 
it  is  not  an  extension  of  the  old  period,  but 
the  creation  of  an  entirely  new  one.  State 
V.  Scott.  113  Mo.  559,  20  S.  W.  1077 ;  W.  C. 
R.  Co.  T.  Comstock,  71  Wis.  88,  36  N.  W. 
843,  844;  Clement's  Ex'rs  v.  Dickey.  5  Fed. 
Gas.  1025, 1027.  And  this  court  is  fully  com* 
mltted  to  this  view. 

A  statute  of  this  state  formerly  gave  to 
circuit  Judges  the  power  in  term  time  to 
"fix  the  time  in  which  the  bill  of  exceptions 
shall  be  signed,"  and  further  provided  that 
"the  Judge,  in  vacation,  may  for  good  cause 
shown  extend  the  time  fixed  in  term  time." 
Seas.  Acts  1886-87.  p.  126;  section  2762,  Code 
of  1886.  Here  was  an  express  power  to  em- 
tend  the  time  originally  fixed.  This  exprea* 
power  to  extend  can  surely  not  be  deemed 
less  comprehensive  and  efficient  than  the 
Implied  power  to  extend  ingrafted  on  the 
statate  under  consideration  by  Judicial  de- 
cision; and  under  the  former  it  has  been 
uniformly  held  that  an  attempted  extension 
of  the  time  prescribed,  after  the  expiration 
of  the  last  day  thereof,  was  without  author- 
ity— the  power  to  extend  having  then  be- 
come functus  offldo.  Bass  f^imace  Co.  v. 
Olasscock,  86  Ala.  244.  6  South.  430,  and 
numerous  other  cases. 

No  reason  has  been  given,  and  we  think 
none  can  be  given,  why  the  same  rule  of 
construction  should  not  be  applied  to  both 
statutes;  and  certainly  distinctions  without 
differences  are  not  creditable  to  the  law. 

Application  overmled. 

SIMPSON,  ANDERSON,  McOLELIAN, 
and  MATFIBLD,  JJ.,  concur.  SATRE.  J., 
dissents. 


BROWN  ▼.  rBAGtK. 

(Supreme  Coort  of  Alabama.    Jane  29.  1911. 
Behearing  Denied  Dec  21,  1911.) 

1.  QUIZTINa   TITLB    (I    41*)— COHPUUHT  — 
SUnXCIBITOT— ItelCDUEB. 

A  bill  to  quiet  title,  \riileh  failed  to  allege 
that  oo  suit  to  try  title  was  pendlna  and 
that  complainant  wu  la  possesslont  is  demor- 

rable  on  either  ground. 

[EA.  Note.— For  other  cases,  see  Quieting  TU 
tie,  Cent.  Dig.  %  82;  Dec  Dig.  f  41>] 

2.  PABTITION  (8  Ki*)— Bill— CONSTEUCTIOK. 

A  bin  alleging  that  complainant  and  one 
defendant  were  the  Joint  owners  of  land,  and 
prayiiig  that  all  the  other  defendants  should  be 
regoired  to  propound  their  interests  in  the  land 
mentioned,  and  that  the  interesta  of  all  the  par- 
ties should  be  ascertained  and  the  land  divided, 
must  be  treated  primarily  as  a  for  partition 
between  joint  ownersi 

[Ed.  Note.— For  other  cases,  see  P&rtitioa, 
Cent  Dig.  U  148-159;  Dee.  Dig.  1  6S.*] 

8.  Pabtition  (i  19*)— PossxssioH  to  Obtaxh 

Pabtition. 

To  entitle  one  of  several  coteuanta  to  par- 
tition, it  is  hnmaterial  whether  complainants 
or  defendants  are  In  possession,  or  neithBr. 

[SkL  Note.- For  other  eases,  see  Partitioiw 
Cent.  Dig.  H  60-68;  Dee.  Dig.  i  19.*1 

4.  BQUirr  (I  150*)  —  Bill  —  Multivauoub- 
NBS&— Pabtition  and  Quibiino  Titi^ 
Code  1907,  i{  6231,  !&32,  respectively  pro- 
vide that  any  Joint  owner  of  land  may  file  a  InU 
for  partition  against  his  cotenants,  and  may 
join  with  them  any  persons  claiming  the  prop- 
erty adversely,  in  order  to  determine  the  valid- 
ity of  such  adverae  claim,  and  that  the  chancery 
coart  shall  have  jurisdiction  to  partition  reu 
property  held  by  joint  owners  or  tenants  in 
common,  whether  defendant  denies  the  title  of 
complainant  or  seta  op  adverse  possession,  and 
may  adjust  claims  and  eqni ties  between  coten- 
anU,  and  the  equities  and  claims  of  incum- 
brancers. Eeld  that,  as  courts  of  chancery 
have  long  employed  their  general  powers  to  ad- 
just equities  between  cotenants,  growing  out  of 
their  ownership  of  property  sought  to  be  par- 
titioned, the  statDtes  are  no  more  than  a  cod^- 
cation  of  the  previous  chancery  powers,  so  that 
the  power  to  adjust  claims  and  equities  is 
merely  that  incidental  to  the  partition  and  to 
make  it  more  effective,  and  does  not  extend  to 
the  claims  of  third  parties  in  possession  claim- 
ing adveraely;  and  hence  a  bill  seeking  parti- 
tion, and  also  to  quiet  claims  of  third  persons, 
is  multifarious. 

[Bd.  Note.— For  other  eases,  see  Equity, 
Gent  Dig.  H  842,  871-^;  Dee.  Dig.  |  ISO*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Bennera,  Chancellor. 

Bill  by  Arthor  I*.  Brown  against  John 
Vary  and  othen  to  s<^  land  for  partltloa 
and  to  vest  the  title  to  said  lands  in  the 
true  owner,  revived  after  death  of  Vary  In 
the  name  of  N.  B.  Feagln  as  administra- 
tor. Decree  for  said  respondent  on  demurs 
rer,  and  complainant  appeals.  Affirmed. 

The  bill  Is  filed  against  John  Vary,  Ghariea 
D.  Smith,  Walter  L.  Smithy  Cella  Smith, 
Charles  D.  and  Walter  U  Smith,  as  admin- 
istrators of  the  estate  of  B.  D.  Smith,  de- 
ceased, and  the  Alabama  National  Bank,  a 
corporatl(m.  The  facts  aa  made  by  the  bill 
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ire  tliat  B.  D.  Smith,  father  of  the  respond- 
mts  Smith,  and  the  intestate  of  the  admin- 
istrators, was  Indebted  to  the  Birmingham 
Nadonal  Bank  In  the  snm  of  about  $40,000, 
and  In  order  to  secure  the  same  executed  and 
delivered  to  said  bank,  its  anccessors  and 
tsslffim,  aa  assignment  of  all  claims,  ri^t 
of  resdsslcm,  and  all  other  rights  and  reme- 
dies, which  the  assignor  had  against  the 
Birmingham  Fnmaoe  Manufacturing  Compa- 
ar  and  certain  named  Individuals  growing 
oat  of  a  breach  of  the  contract  in  reference 
to  certain  land,  and  also  conTeylng  all  right, 
title,  and  interest  that  the  assignor  had  In 
and  to  the  mineral  land  described  in  a  deed 
from  Bhring,  treasurer,  to  the  Birmingham 
Furnace  it  Manufacturing  Ck>mpany,  which 
deed  Is  recorded  in  Bo(A  8S,  p.  496,  of  the 
probate  Judges  office  In  J^erson  county, 
dated  November  14,  1898.  It  Is  th^  alleged 
that  the  Alabama  National  Bank  for  value 
received  aoqnired  this  Indebtedness  of  Smith, 
and  also  the  securities  above  set  out,  secur- 
iBg  said  Indebtedness.  Bxhiblt  B  describes 
the  land  above  referred  to  In  said  aecnrltlee. 
It  is  then  alleged  that  in  1899  Smith  filed  a 
petition  in  bankruptcy,  and  that  at  the  time 
of  filing  the  same  he  owned  certain  real  es- 
tate In  Jefferson  county,  Ala.,  as  described 
In  BxUUt  B,  bat  that  said  real  estate  was 
not  eEnbraced  In  the  st^edules  filed  by  said 
Smith  as  an  asset  of  the  said  bankrupt  es- 
tate. It  Ifl  then  alleged  that,  If  the  represen- 
tattons  of  said  Smith  that  he  did  not  own 
nid  land  at  said  time  were  true,  be,  by  the 
instrument  set  out  as  Elshibit  A,  estopped 
hinudf  and  hla  heirs  from  claiming  any 
title  therein,  even  though  it  may  have  been 
acquired  titter  said  mortgage  or  instrument 
in  writing,  called  Bxhiblt  A.  and  the  said 
bankraptey  proceeding.  It  Is  then  alleged 
that  at  the  time  he  filed  said  bankrupt  pro- 
ceedings he  had  a  perfect  equity  in  said  land, 
and  bad  agreed  to  accept  the  same  in  settle- 
ment of  his  right  of  action  referred  to  In  Six- 
hlMt  A,  and  that  any  title  snbsequoitly  ac- 
quired by  him  inured  to  the  pnrchaaer  from 
the  trustee  in  bankruptcy  and  the  grantors 
of  said  purchaser.  The  bill  then  alleges  a 
petition  by  the  trustee  In  t>ankruptcy  for 
the  sale  of  said  land,  and  order  and  decree 
entered  thereon,  a  sale  in  pursuance  of  said 
order,  and  a  purchase  by  and  conveyance  to 
the  Alabama  National  Bank  of  the  lands 
described  in  Exhibit  B.  It  Is  alleged  that  the 
Alabama  National  Bank  wait  Into  possession 
of  the  property  acquired  by  the  deed,  and  on 
the  27th  day  of  May,  1905,  conveyed  all  of 
said  lands  to  John  Vary,  and  tiiat  later  Vary 
executed  and  delivered  to  complainant  a  deed 
conv^lng  to  him  a  one-tenth  undivided  in- 
terert  in  said  land,  which  deed  was  duly  filed 
and  recorded.  It  is  then  averred  that  Vary 
owned  a  nine-tenths,  and  comidainaBt  a  one- 
tenth,  faiterest,  and  that  the  lands  cannot 
be  eqoltably  divided  without  a  sale  thereof. 
Pangmpb  10  and  the  prayer  soffldently  aj>- 
pear  in  the  fvlzdon. 


Smith  &  Smith^  for  appeHamt  Oharles  A. 
Calhoun  and  Tillman,  Bradley  ft  Morrow, 

for  appellee. 

SOMERVILLE,  J.  The  blU  of  complaint  Is 
filed  by  Arthur  L.  Brown,  as  complainant, 
against  John  Vary,  Cbas.  D.  Smith,  Walter 
L.  Smith,  Celia  Smith,  Ghas.  D.  and  Walter 
L.  Smith,  as  administrators  of  the  estate  of 
R.  D.  Smith,  deceased,  and  the  Alabama 
National  Bank,  a  corporation.  It  shows  that 
complainant  owns  an  undivided  one-tenth  In- 
terest in  the  land  described  in  the  blU,  and 
that  the  respondent  John  Vary  owns  the  ^ 
malnlng  undivided  nine-tenths. 

The  relation  of  the  other  respondents  to 
the  cause  is  shown  by  paragraph  10  of  the 
bill,  as  follows:  "Complainant  avers  that  re- 
spondents Charles  D.  Smith,  Walter  L.  Smith, 
Cella  Smith,  and  Charles  D.  Smith  and  Wal- 
ter L.  Smith,  administrators  of  the  estate  of 
C.  D.  Smith,  deceased,  and  the  Alabama  Na- 
tional Bank,  dalm  to  have  or  own  some 
klud  or  character  of  interest  In  said  lands, 
which  said  claims  cast  and  create  a  cloud 
upon  the  title  of  complainant  and  that  of  re- 
spondent John  Vary  to  said  lands." 

The  prayer  for  relief  Is:  "That  all  said 
respondents  be  required  to  propound  their 
ifiterests  In  the  lauds  mentioned  In  this  bill 
of  complaint;  that  upon  final  hearing  of 
this  cause  the  interests  of  all  parties  concern; 
ed  be  ascertained,  and  that  said  lands  men- 
tioned may  be  sold  under  decree  of  tbia 
court  for  division,  or  divided  by  metes  and 
bounds  in  the  event  the  court  should  ascer- 
tain that  said  lands  can  be  divided  by  metes 
and  bounds;  that  it  appoint  commissioners 
and  empower  them  to  so  divide  said  property 
between  the  parties  In  interest;  and  that  the 
title  of  said  lands  may  be  decreed  to  be  vest- 
ed in  the  true  owners  thereof.  And  com- 
plainant prays  for  such  other,  further,  addi- 
tional, or  different  relief  as  the  facts  may 
warrant  or  equity  deomnd." 

The  respondents  Smith  Interposed  a  de- 
murrer to  the  bill,  assigning  16  grounds,  and 
the  chancellor  sustained  the  demurrer  gen- 
erally, from  which  decree  complaisant  ap- 
peals. The  only  grounds  we  need  now  notice 
are  the  following: 

"(8)  For  that  said  bill  falls  to  allege  that 
there  is  no  nilt  pending  to  try  the  title  to 
the  property  which  is  the  subject-matter  of 
the  bilL 

"(4)  For  that  the  bill  falls  to  aver  or  show 
that  the  complainant  was  in  the  possession 
of  the  property  described  in  said  bill  at  the 
time  the  said  biU  was  filed." 

"(6)  For  that  said  blU  Is  mnltifarions,  In 
that  It  seeks  two  remedies  and  reliefs,  to 
wit:  It  seeks  to  have  said  property  sold  or 
partitioned,  and  It  seeks  to  have  the  title  to 
said  property  quieted  and  cleared." 

"(8)  For  that  It  does  not  appear  from  the 
allegations  of  said  bill  that  said  lands  aie 
held  by  the  parties  to  this  suit  as  Joint  own- 
ers or  tenants  In  common." 
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[1,  a  Gonalderad  u  a  blU  to  quiet  titl«.  tbe 
bill  here  exhibited  Is  pUUiUy  defective,  and 
subject  to  die  third  and  fourth  gnnndB  of 
demurrer.  Brown  t.  Hunter,  121  Ala.  210.  25 
South.  Moore  t.  Alabama  National 

Bank.  1S9  Ala.  278.  86  South.  648.  But 
Judg^  by  its  averments  and  prayer  for  re- 
lief, which  are  apt  and  ample  for  tbe  pur- 
pose. It  must  be  treated  as  being  primarily 
a  bH!  for  partition  between  Joint  owners. 

[3. 4]  As  we  understand  the  contention  of 
the  complainant.  It  is  that  under  sections 
5231  and  5232,  Code  1907,  any  Joint  owner  of 
laud  la  authorized  to  file  a  bill  for  partition, 
or  sale  for  distribution,  against  his  cotenants, 
and  to  Join  with  them  as  parties  defendant 
any  person  or  persons  who  may  claim  tbe 
property  adversely  to  and  exclusively  of  the 
right  and  title  of  tbe  asserted  tenants  in 
common,  for  the  purpose  of  testing  and  de- 
termining the  validity  vel  non  of  such  ad- 
verse claim,  and  quieting  the  title  of  the  ten- 
ants In  common  by  a  decree  favorable  to 
them.  Such  Is  the  case  made  by  the  bill  of 
complaint,  and  Its  tenabtlity  is  challenged  by 
the  sixth  and  eighth  grounds  of  the  de- 
mtirrer. 

Section  3187,  Code  1896,  now  section  5231, 
Code  1907,  Is:  "The  chancery  court  sh^l 
have  Jurisdiction  to  divide  or  partition,  or 
sell  for  partition,  any  property,  real  or  per- 
sonal, held  by  Joint  owners  or  tenants  in 
common,  whether  the  defendant  denies  the 
title  of  the  complainant  or  sets  up  adverse 
possession  or  not"  As  explanatory  and  de- 
finitive of  this  Jurisdiction  and  its  Incidents, 
section  B282  was  inserted  In  tlie,  Code  of 
U)07,  which  Is  as  follows:  "If  the  Utle  of 
the  complainants  seeking  partition  or  sale 
of  lands  for  a  division  shall  be  controverted, 
it  shall  not  be  necessary  for  the  court  to 
dismlw  the  bUl  or  delay  the  salt  tor  an  ac- 
tion at  law  to  try  the  title,  but  the  question 
of  title  shall  be  tried  and  determined  in  tbe 
suit  by  the  chancery  court,  whlcE  shall  have 
power  to  determine  all  questions  of  title,  and 
to  remove  all  (donds  upon  the  title,  If  any,  of 
the  lands  whereof  partition  is  sought  and  to 
apportion  incumbrances,  If  partition  be  made 
of  land  incumbered  and  It  be  deemed  proper 
to  do  so;  and  the  court  may  adjust  tbe  equi- 
ties between  and  determine  all  claims  of  the 
several  cotenants,  as  well  as  the  equities  and 
claims  of  the  incumbrancers." 

The  right  of  partltloo,  or  sale  for  distri- 
bution. Is  a  right  which  from  its  very  nature 
exists  only  in  favor  of  and  against  tenants 
in  common,  and  the  equity  of  the  bill  filed 
for  either  purpose  Is  founded  on  the  com- 
munity of  title  or  interrat  In  the  several  par- 
ties complainant  and  defendant.  Tlndal  v. 
Drake,  61  Ala.  674,  578;  Marshall  v.  Mar- 
shall, 86  Ala.  383,  388,  6  South.  476.  And, 
tbis  being  true.  It  is  immaterial  for  the  pur- 
poses of  such  a  bill  whether  complainants  or 
(lefendanto  bare  the  possession,  or  that  none 
of  than  have  IL  Gore  t.  UdElnson,  86  Ala. 


868, 11  Soatb.  748,  89  Am.  St  Bep.  6T:  Berry 
T.  Webb.  77  Ala.  607. 

Indei>endently  of  sectloa  0282,  above  quot- 
ed, courte  ot  chancery,  ha^ng  aoquired  Ju- 
risdiction for  partition  brtween  Joint  owners, 
could  and  did  emi^y  their  genval  powers 
"to  adjust  the  equities  between  the  partiee, 
growing  oat  of  their  ownership  of  and  rela- 
tion to  the  property,  and  the  connection  of 
their  interests  with  those  of  th^  ootnumts. 
and  with  tbe  geneial  equity  or  right  of  ttie 
complainant**  ManAall  t.  Marshall,  80  Ala. 
383.  S  South.  475;  Oore  t.  DKUnson,  98  Ala. 
363,  11  Booth.  T4S,  89  Am.  St  Bep.  67.  It  is 
ther^or^  perhaps,  sate  to  sar  that  section 
6232  Is  no  more  than  a  statntory  apeciflca- 
tlon  of  the  Inddental  powers  of  tibancery 
courts  in  rtiation  to  partiti(m  proceedings  be- 
tween tenants  in  o>mmon.  as  already  recog- 
nized by  the  decisions  of  this  court 

And  it  seems  perfectly  dear,  both  under 
this  statute  and  tbe  various  decisions  wUch 
It  codifies,  that  these  powers  and  modes  ot 
relief  are  merely  incidental  to  the  partition 
which  is  the  primary  purpose  and  essential 
equity  of  the  bUL  As  said,  per  Thorlngton, 
J.,  In  Core  t.  Dickinson,  98  Ala.  368,  11 
South.  746,  39  Am.  St  Bep.  67;  'rThe  prime 
object  of  the  bill  is  to  obtain  partition  of  the 
property,  and  the  cancellation  of  the  deeds 
mentioned  in  the  bill  as  clouds  upon  the  title 
is  only  Incideutal,  and  designed  to  make  tbe 
partition  more  eCfectlve.  AU  the  conveyances 
sought  to  be  Canceled  are  made  by  and  to 
some  of  the  cotenants,  simply  having  the  ef- 
fect to  change  their  relation  to  the  common 
property,  or  spedflc  portions  thereof,  and 
which  tbe  court  can  adjust  in  connection 
with  the  general  right  or  eqtdty  of  tbe  com- 
plainants." * 

In  view  of  these  well-settled  principles,  it 
cannot  be  plausibly  nrged  that  either  section 
5231  or  6232  was  Intended  to  radically 
change,  enlarge,  and  combine  the  distinct 
grounds  of  equity  Jurisdiction  for  qaletlng 
unassoclated  adverse  claims  and  making  par- 
tition between  tenants  In  common,  and  there- 
by to  overthrow  tbe  settled  maxims  and  poli- 
cies of  chancery  procedure,  and  practically 
abolish  the  action  of  ejectment  whenever 
there  are  Joint  clalmante  of  property  in  the 
hostile  possession  of  another. 

The  precise  question  we  are  considering, 
the  rigbt  of  a  Joint  owner  to  seek  in  one 
and  the  same  proceeding  a  partition  as 
against  bis  recognized  cotenants,  and  also  a 
quietinjr  of  his  title  against  outside  parties 
claiming  adversely  to -him  and  his  cotenants 
without  any  title  or  Interest  In  common  with 
them,  has  been  determined  adversely  to  ap- 
pellant in  the  case  of  Bullock  v.  Knox,  9B 
Ala.  105,  11  South.  339,  where  such  a  Join- 
der of  unrelated  matters  and  partiee  is  held 
to  render  tbe  bill  multifarious,  and  subject 
to  demurrer  on  that  ground.  This  case  is 
dted  with  approval  to  an  analogous  proposi- 
tion in  Merritt  t.  Alabama  Pyrites  Go,  145 
Ala.  262,  40  SoatiL  1028L 
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We  hold  that  MCUon  5282  of  the  Code 
does  not  change  nor  affect  th«  principles  de- 
clared in  Bullock  T.  Knox;  and  on  the  au- 
tborlty  of  that  case,  as  well  as  by  force  of 
tbe  prlndples  above  set  forth,  we  hold  that 
the  bill  here  exhibited  is  maltlfarloas,  and 
that  the  demurrer  was  properly  siutalued  as 
to  this  ground. 

There  are  a  number  of  dectsloiiB  in  which 
It  Is  stated  in  general  terms  that  a  bill  for 
partition  and  to  remove  a  <dond,  or  to  quiet 
title,  is  not  msltifarlonB.  Theae  will  be 
found  cited  in  tbe  annotations  to  section 
5231,  Code  1007,  and  an  examination  of  them 
will  in  every  case  disclose  the  fact  that  the 
removal  of  the  cloud,  or  the  quieting  of  an 
adierse  claim,  or  the  adjustment  of  their  le- 
gal or  equitable  rights,  left  a  relationship 
and  community  of  interest  of  some  sort  be- 
tween all  the  parties,  oitltllng  all  of  them  to 
share  in  the  partition  or  ta  the  distribution 
of  the  proceeds  of  sale.  This  is  espedally 
wtil  stated  in  Tindal  v.  Drake,  61  Ala.  D74, 
578,  and  Oore  v.  Dickinson,  98  Ala.  368,  369, 
U  South.  743,  39  Am.  St  Bep.  67. 

It  is  unnecessary  to  notice  other  grounds 
of  demorreTt  and  the  decree  of  the  chancel- 
lor must  be  affirmed. 

Affirmed. 

DOWDEUi.  C.  J.,  and  ANDERSON  and 
SATBB,  3 J.,  c<niciir. 


BOBINSON  V.  CROTWKLU 

(SaprtOM  Ooart  of  Alabama.    Dec.  21,  1911.) 

L  TKui,      248*)--Ii<8TRncnon8  — AnsTRAOT 
iNsmuonoMS. 

"Emr  cannot  be  predicated  on  the  giving 
of  rixtract  {nstmeUona,  nnleas  tbey  mislead  the 
Jury  to  tbe  prejudice  of  the  party  complaining. 

FBd.  Note.— other  cases,  see  Trial,  Cent 
Dig.  H  582.  58S;  Dec  Dig.  f  248.*I 

2.  Pbtsicians  ard  Subqxons  (I  18*)— Mal- 

PBACnCB— InSTBUCTIONS. 

An  instruction,  in  an  action  against  a  phy- 
kidan  for  malpractice,  that,  no  matter  bow 
ikillful  a  physwian  may  be,  he  is  responsible 
for  hifl  n^igence,  if  any,  merely  atates  the  law 
that  DO  degree  of  skill  on  tbe  part  of  a  phyal- 
cian  will  relieve  him  of  responsibility  for  the 
coiueqaences  of  a  tortloua  failure  to  exercise 
that  skill,  and  U  not  objectiooable  as  holding 
a  physician  responsible  for  his  negligence,  with- 
oat  Umidng  the  responsibility  to  the  proslmate 
results  of  soch  ne^gence. 

[Ed.  Note.-~For  other  cases,  see  Physicians 
and  Sorgeons,  Cent  Dig.  |  45  ;  Dec  Dig.  §  IS.*] 

'•S.  Phtszcians  ahd  Suboeohb  n  14*)— Civil 

IJABIX.ITT— GAXX  AlfO  SKILL  BSQUIBED. 
A  physician,  failing  to  exercise  such  rea- 
sonable  care  and  skill  as  pbyslclans  In  the  same 
Venenti  neighborhood  and  in  the  same  general 
line  of  practice  ordinarily  exercise  in  like  cases, 
is  dviliy  liable  for  Injuries  to  a  paUent  cauaed 
thereby. 

[Ed.  Note^For  other  cases,  see  Phyaldans 
and  Sugeons.  Csnt  Dig.  H  21-80;  Dec.  Dig. 
I  14.*] 


4.  Phtsicians  Ann  StJBacoHS  fl  14*)  — Ac- 
tions FOB  Malpbacticb— Skill. 

An  instmction,  in  an  action  for  malprac- 
tice, that  a  physician  Is  bound  to  give  bis  pa- 
tient tbe  benefit  of  bis  best  judgment,  but  is  not 
liable  for  an  error  of  judgment,  is  properly  re< 
fused  for  failing  to  require  any  skill  of  the 
physician. 

[Ed.  Note.— For  other  cases,  see  Physicians 
a^  Surgeons,  Cent  Dig.  H  21-80;  Dee.  Dig.  I 

5.  Phtsicians  ano  Suboeorb  (S  18*)— Ac- 
tion fob  MaLFBACTICB— INSTBUCTIONS. 

Where,  in  an  action  for  malpractice,  there 
was  no  pretense  that  the  physician  had  by  mal- 
practice induced  plaintiff's  diseKse,  but,  except 
for  the  disease,  plaintiff  would  not  have  suffered 
tbe  injurious  consequences  of  an  operation  per^ 
formed  without  bis  consent,  or  wiUiont  the  ex- 
ercise of  due  care,  an  instruction  that  there 
oould  be  no  recovery  for  the  injuries  sustained 
by  idaintl&  by  reason  of  the  disease  with  which 
he  was  afflicted,  was  properly  refused  as  mis- 
leading. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  1 45;  Dea  Dig.  i  la*] 

6.  TbIAL  (I  290*)— iKSTBUOnOHB  —  MnuuD- 

INQ  iNSTBUOnONB. 

An  instruction,  in  an  action  for  malprac- 
tice, which  places  on  plaintiff  tbe  burden  of 
proving  one  certain  aspect  of  Us  case  as  -a 
condition  to  recovery,  while  in  his  pleading  and 
evidence  be  proceeded  on  another  and  entirely 
different  alternative  theory,  proof  of  which  en- 
titled him  to  a  verdict  wltnout  reference  to  tbe 
aspect  of  the  case  with  which  the  instmction 
attempted  to  deal,  was  property  refused. 

[B9.  Note.— 3IV»r  other  eases,  see  Trial,  Cent 
Dig.  H  584-686;  Dec  Dig.  1  260.*J 

7.  Phtsioiars  and  Subgboms  (1 16*)- Mal- 
pbaotice— lhabilitt. 

Where  a  patient  had  a  temperamental  or 
physical  weakness  whtdi  .eotdd  not  be  fore- 
aeen,  and  which  contributed  to  the  failure  of 
an  operation  performed  by  a  physician  aued 
for  malpractice,  the  physician  was  liable,  if 
he  contributed  to  the  patient's  injury  by  a 
fidlare  to  exerdse  due  care  and  skill,  or  by 
performing  on  the  patient  a  serious  operation 
without  bis  knowledge  and  consent 

[Ed.  Note.— For  other  cases,  see  Pbsrsiclans 
and  Surgeons,  Cent  Dig.  {  SI:  Dee.  <>ig.  | 
16.*1 

8.  TBIAL    (i  253*)— iNSTBUCnONB— iGNOBina 

Issues. 

A  requested  lnstmctlon«  directing  a  ver- 
dict for  defendant  In  one  aspect  of  the  case.  Ig- 
noring plaiotiGfa  contention,  which  was  sup- 
ported by  the  evidence,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TrIaL  CeAt 
Dig.  SI  613-^;  Dec  Dig.  |  263.*] 

9.  Evidence   (g  570*)— Bxpebt  BviDEifCB— 
WsiaHT— Question  fob  Jubt. 

The  jury  need  not,  as  a  matter  of  law,  ac- 
cept the  conclusions  of  expert  witnesses,  but 
they  must  determine  for  themselves  tbe  weight 
to  be  accorded  to  the  expert  testimony,  and 
base  their  verdict  on  their  own  judgment  of 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2395;  Dec.  Dig.  {  570.*] 

10.  Trial  (8  191*)  —  iNsiBucnons— Xhtad- 
iHO  Fbovinck  of  the  Jubt. 

An  instruction  which  assumes  a  fact  con- 
trary to  evidence  la  properly  refused  for  that 
reason. 

IBd.  Note.r-For  otiier  cases,  see  TrlaL  Gent 
D^SI  420-481;  Dec  Dig.  |  19L*] 
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11.  Tbux  (I  287*)— limivanoii»— BiTBDiK 

OF  PBOOF— ^'SWCTLl.'* 

Refusal  of  a  reqaeited  charge  that  tt, 
after  considering  all  the  evidence,  the  minds  ox 
the  juiT  remain  in  an  unaettled  state  on  the 
issue,  the  verdict  must  be  for  defendant  is  not 
erroneous;  the  word  "settle"  ImplriDC  that  the 
mental  state  to  which  U  la  upUed  has  become 
fixed,  permanent,  and  not  mbject  to  change. 

[Ed.  Note.— For  other  oases,  see  Trial,  Dec 
Dig.  S  237.* 

For  other  definidona,  mf  Words  and  Phraaes> 
ToL  7,  pp.  644&-64B0J 

12,  Tbial  (1 130*)— IwsTBucnoNS— Intadino 

PBOVINCE  or  THK  JUBT. 

An  affirmatiTe  charge  on  the  whole  case 
is  properly  refused,  thoogh  on  the  whole  vH- 
denee  plaintiff's  case  is  so  thoroughly  unproved 
that  a  verdict  for  liim  cannot  stand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  {  882;  Dec.  Dig.  8  139.*] 

18.  FOTSICIAnS  AND  SUBGIOIII  (|  18*)— Ha& 

FBAcncE— Evidence. 

In  an  action  against  a  physidan  for  mal- 
practice, baaed  on  the  ground  that  defendant 
caused  a  dangerous  operation  to  be  performed 
on  plaintiff,  after  assuring  him  that  the  opera- 
tion would  be  a  mere  trifle,  and  would  involve 
no  serious  consequences,  evidence  held  not  to 
support  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  caae^  see  Physldaiis 
and  Sorgeona,  Cent  Dig,  1  48;  Dec.  Dig.  1 
18.*] 

14.  HOSPTTAU  (I  7*)  —  UAi:.PBAcncx  —  lOA- 
BIUTT. 

A  physidan,  who  kept  a  hoairftaL  had 
treated  a  patient  for  some  years,  and  advised 

an  operation,  and  procured  a  suUed  sui^eon 
to  perform  the  operation  for  compensation 
agreed  on,  to  be  paid  by  the  patient.  The 
physician  took  part  in  the  operation  to  tiie  ex- 
tent only  of  administering  the  anaesthetic,  and 
advising  thftt  the  effort  to  complete  the  oper- 
ation be  abandoned  on  account  of  the  patlenfe 
ebbing  vitality.  There  was  no  suggestion  that 
the  physician  showed  any  lack  of  skill  or  com- 
mitted any  error,  or  that  he  oegligenUy  advis- 
ed the  employment  of  an  incompetent  surgeon. 
Held,  that  the  physician  was  not  liable  for  any 
default  on  the  part  of  the  surgeon,  who  prac- 
ticed hia  profession  as  an  independent  agent. 

[Kd.  Note. — For  other  cases,  see  Hospitals, 
Dec.  Dig.  i  7.*] 

15.  HOSPITALB  (I  7*)  —  Halpeactice  —  LlA- 
BILITT. 

A  physician  owning  a  hospital  is  not  re- 
sponsible for  failure  to  fomisb  an  adequately 
equipped  place  in  which  a  surgeon  may  operate 
on  a  patient  with  safety;  the  responsibili^ 
for  the  sufficiency  of  the  equipment  reating  on 
the  surgeon  performing  the  operation. 

[Kd.  Note.— For  other  casea,  see  Hospitals. 
Dec.  Dbr.  i  7.«1 


Api>eal  from  Cltj  Oourt  of  Bessemer;  3. 
G.  B.  Gwln,  Jadgft. 

Action  by  William  T.  Crotwell  against 
Thomas  F.  Robinson  for  itialpractlce.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

The  counts  referred  to  in  the  complaint  as 
having  gone  to  the  Jury  are  as  follows: 

"(3)  The  plaintiff  claims  of  the  defendant 
$50,000  damages,  for  that  heretofore,  to  wit, 
in  March,  1909,  defendant  held  himself  out 
as  a  surgeon,  and  as  such  midertook  for 


hire  and  reward  to  p^onn  a  parUeDlar 
operation  upon  the  plaintiff,  and  tty  means 
of  tin  confidence  engendered  1^  said  opera- 
tion, and  defcakdan^s  undertaking  to  perform 
said  operatl<m,  plaintiff  anbjeeted  lUmself  to 
defendant's  control,  and  defendant,  on  the 
8th  day  of  March,  1909,  wrongfnlly  perform- 
ed another  and  dUCnent  op^atlon  npon  the 
plaintiff,  wltbont  the  lOalDtUFa  oonam^  and 
as  a  proximate  oonseqnenoe  tberetff  plsdntifr 
has  suffered  tbe  Injuries  and  damages  as  set 
oat  in  tbe  first  count. 

"(4)  PlalnUff  dalms  of  the  defendantlBO^ 
000  damages,  for  that  heretofore,  to  vrtt,  on 
the  8tb  day  of  Hansb,  1908,  defendant  wnms- 
fnlly  and  without  tbe  consent  of  tbe  plaintur 
removed  a  large  part  of  plaintiff's  rinill,  and 
as  a  proximate  oonseqnenoe  thereof  plaintiff 
suftered  tbe  injuries  and  damages  set  out  In 
tbe  first  count  ot  the  complaint 

«<B)  Plaintiff  dalms  of  defendant  ^SOflOO 
damages.  Cor  that  beretofore^  to  wit,  on  the 
8th  day  of  March,  1809,  defendant  hkd  him- 
self out  as  a  practicing  surgeon,  and  together 
with  another  or  other  physicians  or  snrgeuu 
undertook  to  diagnose  and  treat  plaintiff  sur- 
gically for  hire  and  lewmd;  that  It  then  and 
there  became  ai^  was  the  duty  of  the  de- 
fendant to  exercise  due  care,  akUlt  and  dill- 
genoe  In  the  dlagnods  and  treatnmt  of 
plaintiff,  hut  notwlQistanding  said  duty,  de- 
fendant so  negUgmOy  conducted  himself  In 
that  regard  that  as  a  proximate  consequence 
tbweof  plalntifl  was  nnskillfuUy  diagnosed 
or  treated,  and  as  a  proximate  oonsequenoe 
thereof  suffered  the  injuries  complained  of  in 
the  first  count" 

The  following  chargra  were  gtren  at  the 
instance  of  the  idaintlff : 

"(1)  If  a  {diyslcian  or  surgaom  has  taten 
charge  of  a  patient,  and  undertaken  for  re- 
ward to  furnish  hoepitel  and  apparatus  for 
the  <v>eratlon,  it  Is  his  duty  to  e«rciBe  prop- 
er care  and  diligence  to  fnmish  reasonably 
prudmt  and  inoper  facUittesb  and  he  may  be 
liable  for  any  faUure  so  to  do,  even  tbougta 
he  is  otherwise  cartful  and  cmnpetant 

"(2)  No  mattw  how  skUlfol  or  careful  a 
physidan  or  surgeon  may  be,  be  has  no  right 
to  perform  a  dangm>us  openiti«ni  npon  an 
adult  person  of  sound  mtnd  withont  his  con- 
sent even  If  the  patient  has  consated  to  an- 
other and  dlfltfwit  opontion." 

"(4)  Consent  to  the  performance  of  oae 
kind  of  opwatlim  would  not  be  consent  to 
the  performance  of  another  and  different 
operatlcoi.'' 

"(6)  No  matter  how  skillful  a  physician  or 
surgeon  may  be,  he  ts  responsible  tcx  bis 
nesligenc^  if  any/' 

The  following  charges  were  refused  to  tbe 
defendant : 

"(4)  The  court  charges  the  Jury  that  there 
can  be  no  recovery  in  this  case  tor  any  neg- 
Ugmce  on  the  part  of  tbe  defendant  that 
falls  short  of  gross  negUgoioe. 
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"(5)  Hm  court  cbarfM  Ow  Jury  that,  un- 
less tbej  mn  reMMaUy  ntUdMI  from  tiie 
erldence  In  ttls  caae  that  Ihe  defenduit  was 
Eollty  of  gson  na^lgenee  Is  his  trsatment 
of  or  his  efforts  to  core  the  disease  of  plain- 
tiff, or  In  his  dlagDosis  of  the  disease  of  the 
plaintiff,  there  can  be  no  recoverr.** 

"(^  Tlie  court  diarges  tlie  jnry  that  a 
phrsfdan  or  surgeon  Is  boimd  to  glre  his 
patient  the  benefit  of  his  beet  Jndgment,  but 
la  not  liable  for  a  mere  error  of  Judgment" 

"(31)  The  court  charges  the  Jury  that  there 
can  be  no  recovery  In  this  case  for  the  in- 
juries smtalned  by  the  plaintiff  by  reason  of 
the  disease  with  which  he  was  afflicted." 

"C29)  While  the  responsibility  of  the  medi- 
cal practitioner  and  surgeon  Is  great,  and 
care  appropriate  should  be  observed.  In  the 
exercise  of  his  professional  employment,  when 
ills  errors  are  of  Judgment  only,  if  he  keeps 
within  recognized  and  approved  methods,  he 
is  not  liable  for  their  consequences." 

"(31)  The  court  charges  the  Jury  that  the 
burden  of  proof  fs  upon  the  plaintiff  in  this 
case  to  show  that  there  was  a  want  of  care, 
skill,  and  diligence,  and  also  the  burden  Is 
on  the  plaintiff  to  show  tbat  the  injury  com- 
plained of  was  a  proximate  result  of  such 
want  of  care,  skill,  and  diligence." 

"(42)  The  court  charges  the  Jury  that  a 
physician  or  surgeon  incurs  no  liability  where 
the  natural  temperament  or  physical  weak- 
ness of  the  patient,  of  which  be  is  Ignorant, 
contributes  to  bring  about  an  injury  which 
could  not  be  foreseen  as  a  result  of  the 
course  of  treatment 

■  "(43)  The  court  charges  the  Jury  that,  if 
they  find  from  the  evidence  In  this  case  that 
the  injuries  complained  of  were  a  proximate 
result  of  the  plaintiff's  physical  Inability  to 
stand  the  operation,  then  I  charge  you  that 
the  verdict  should  be  for  the  defendant" 

"(45)  The  court  charges  the  Jury  that  If 
they  And  from  the  evidence  in  this  case  that 
the  defendant  did  undertake  to  perform  the 
operation  in  question,  or  to  cause  the  same 
to  be  performed,  and  further  find  that  in 
carrying  out  the  undertaking  be  procured  the 
services  of  Dr.  B.  M.  Bobinson,  and  you 
farther  find  that  Dr.  C  M.  Robinson  was  at 
the  time  doing  an  independent  business  as 
a  physidan,  not  connected  with  the  defend- 
ant, and  that  he  was  a  regularly  licensed 
and  practicing  physician  and  surgeon  under 
the  laws  of  this  state,  and  you  should  fur- 
ther find  that  the  injuries  complained  of 
were  the  result  of  some  act  of  omission  of 
the  said  Dr.  EL  M.  Robinson,  then  you  should 
find  for  the  defendant" 

"(SI)  The  court  charges  the  Jury  that  a 
mirgeon  has  the  legal  right  to  advise  such 
an  operation  as  in  his  Judgment  the  exigen- 
cies of  the  case  demand,  and  if  the  patient 
oonsenta  to  such  an  toleration  the  surgeon 
bas  the  legal  right  to  proceed  with  such 
operation,  and  cannot  be  hdd  liable  for  the 
prcqwr  poformance  of  snch  operation." 


"(Se)  The  conrt  charges  the  Jury  that  fiie 
burden  Is  on  the  plaintiff  to  reasonably  sat- 
isfy yon  from  the  evidence  in  this  case  that 
he  <Ud  not  give  his  consent  for  the  very 
operation  in  question,  and  also  to  reasonably 
satisfy  yon  from  the  evidence  tbat  he  was 
Incapaciteted  to  consent  to  the  opwsitlon." 

"(59)  The  conrt  charges  the  Jury  that,  If 
a  physician  Is  called  to  treat  a  patient,  It 
matters  not  wllh  what  disease  he  is  suffer- 
ing, or  the  nature  of  the  treatment  needed, 
the  physician  may  treat  such  patient  with 
such  treatment  to  the  best  of  his  ability, 
and  he  cannot  be  held  liable  for  undertaking 
such  treatment  and  doing  It  as  best  he  can." 

"(44)  The  court  instructs  the  Jury  that 
they  are  necessarily  bound,  Ind^ioident  of 
every  other  consideration,  to  adopt  the  testi- 
mony of  the  physicians  and  surgeons  who 
liave  testified  in  this  case,  and  the  text-books 
introduced  in  evidence,  when  they  come  to 
determine  whether,  on  the  facts  in  this  case, 
this  defendant  has  treated  the  case  in  ques- 
tion in  the  proper  form  and  tj  the  use  of 
proper  appliances." 

"(67)  I  charge  you,  gentlemen  of  the  Jury, 
that  if  you  And  from  the  evidence  in  this 
case  that  the  plaintiff  was  carried  to  the 
hospital  for  a  slight  opoation  and  that 
after  he  was  there  the  operation  performed 
on  him  was  agreed  on  between  plaintiff  and 
the  doctors,  then '  I  charge  you  that  there 
can  be  no  recovery  in  this  ease  for  the  prop- 
er performance  of  said  operation." 

"(38)  The  conrt  chaises  the  Jury  that  if, 
after  considering  all  the  evidence  in  this 
case,  they  find  ttiat  their  mtnds  are  in  an 
unsettled  state  as  to  whether  the  defendant 
is  liable  or  not  then  your  verdict  should  l>e 
for  the  defendant" 

James  Trotter  and  Bstes,  Jones  &  Welch, 
for  appellant   Bowman,  Harsh  &  Beddow, 

for  appellee. 

SAYRE,  J.  For  some  years  plaintiff  had 
been  treated  by  the  defoidant  and  other 
medical  men  for  tic  douloureux,  an  exceed- 
ingly painful  disease  of  the  nerve  which  sup- 
plies the  t&ce  with  sensation.  In  keeping 
with  the  general,  if  not  universal  experience, 
medicaments  had  been  of  no  arail.  Defend- 
ant, Tdio  kept  a  hospital,  advised  an  opera- 
tion, and,  after  consulting  with  plaintiff,  pro- 
cured his  brother,  who  made  a  specialty  of 
surgical  cases,  to  i>erform  the  operation  for 
a  compensation  agreed  upon,  and  to  be  paid 
by  the  plaintiff.  Doctor  E.  M.  Robinson,  de- 
fendant's brother,  was  not  interested  In  the 
hospital,  nor  had  any  business  connection 
with  the  defoidant  The  operation  was  not 
successful  In  rdieving  the  suffering  caused 
by  plaintifTs  spedflc  disease,  and,  besides, 
left  him  with  some  disfignrement,  and  with- 
out the  protection  afforded  the  brain  by  the 
hard  plate  of  his  skull  over  an  area  of  2% 
by  1%  inches.  Afterwards  plaintiff  brought 
this  suit  for  malpractice,  and  recovered  a 
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rerdlct  and  jadgment  fctf  a  good  round  mm. 
Defoidant  appeals. 

Counts  1  and  2  were  eliminated  by  Judg- 
ment on  demurrer.  The  remaining  counts, 
upon  which  the  case  went  to  the  Jury,  pro- 
ceeded upon  two  theories:  (1)  That  defend- 
ant performed,  or  caused  to  be  performed, 
upon  plaintiff  a  serious  operation,  without 
his  consent;  (2)  that  defendant  unskUlfully 
or  negligently  diagnosed  or  treated  plain- 
tiff's aliment  Defeadant's  alleged  default 
in  each  case  is  averred  to  have  caused  grave 
Injury  to  plaintiff  In  particulars  which  are 
set  out  We  do  not  find  that  the  demurrers 
pointed  out  any  defect  in  the  complaint  on 
which  the  ease  was  tried. 

Many  assignments  of  error  are  based  upon 
the  giving  and  refusal  of  instructions  and 
some  upon  rulings  on  questions  of  evidence. 
These  assignments  have  been  examined  seri- 
atim, and  we  are  not  ready  to  aflBrm  error 
of  any  of  them.  So  far  as  the  exceptions  re- 
lating to  questions  of  evidence  are  concerned, 
the  rulings  In  the  trial  court  are  to  be  Jus- 
tified on  grounds  which  are  familiar,  and  we 
do  not  feel  that  any  good  Is  to  be  accom- 
plished by  noticing  them  at  length. 

[1]  As  for  the  charges,  those  given  at  the 
Instance  of  the  plaintiff  assert  principles  of 
law  which  seem  entirely  plain.  The  appel- 
lant criticises  those  numbered  1,  2,  and  4 
as  stating  propositions  of  law  pertinent  to 
hypotheses  of  fact  which  had  no  support 
In  the  evidence.  We  think  it  will  appear 
from  a  discussion  of  the  evidence,  to  which 
we  will  come  later  on,  that  there  was  at 
least  a  scintilla  of  evidence  to  support  the 
plaintiff's  case  In  at  least  one  of  Its  general 
aspects,  as  well  as  those  particular  features 
presented  by  these  charge&  Even  though 
the  fact  were  otherwise,  the  charges  would 
be  abstract  merely,  in  which  case  error  could 
not  be  predicated  of  their  giving,  unless  It 
ai^>eared  from  the  whole  record  they  did  In 
fact  mislead  the  Jury  to  the  appellant's  prej- 
udice. 

[2]  Of  charge  6  appellant  complains,  be- 
cause It  holds  a  physician  or  surgeon  re- 
sponsible for  his  negligence;  whereas  be  Is 
responsible  only  for  the  proximate  result  of 
such  negligence.  But  appellant's  argum^t 
mistakes  the  purpose  and  effect  of  the  charge. 
It  does  not  deal  with  the  question  of  the 
necessary  intimacy  of  the  connection  between 
recoverable  damages  and  the  cause  out  of 
which  they  arise.  It  does  no  more  than  state 
the  sound  general  proposition  that  no  degree 
of  skill  on  the  part  of  a  physician  or  surgeon, 
no  knowledge  of  his  profession  or  [>ower  to 
perform  Its  duties,  will  relieve  blm  of  re- 
epouslblllty  for  the  consequences  of  a  neg- 
ligent and  tortious  failure  to  exercise  that 
skill  in  behalf  of  his  patient 

[8]  Charges  4  and  S,  refused  to  the  defend- 
ant, maintain  the  proposition  that  a  physir 
dan  and  surgeon  Is  responsible  civilly  for 
gross  negligence  only.  Such  Is  the  measure 
of  bis  respfHisibtUtr  In  criminal  pmgonitlftiin. 


but  a  civil  action  may  ba  rastalned  on  proof 
of  a  failure  to  exercise  aocb  reasonable  care 
and  skill  In  respect  to  the  duty  assumed  as 
physicians  and  surgeons  In  the  same  g^ieral 
neighborhood,  in  the  same  general  line  of 
practice,  ordinarily  have  and  exercise  in 
like  cases.  McDonald  v.  Harris,  131  Ala. 
369,  31  South.  648;  Shelton  v.  HaceUp,  167 
Ala.  217,  61  South.  937;  Hainrlck  v.  Shlpp. 
169  Ala.  171,  62  South.  932;  Carpenter  v. 
Walker,  S4  South.  61. 

[4]  Charge  9  exempts  medical  men  from 
liability  for  mere  errors  of  Judgment,  pro- 
vided they  give  the  patient  the  benefit  of 
their  best  Judgment  The  charge  is  defec- 
tive. In  that  it  requires  of  medical  men  no 
skill  whatever.  There  Is  In  it  no  require- 
ment that  the  Judgment  brought  by  the  pro- 
fessional man  to  the  discharge  of  his  duties 
shall  be  informed  and  educated  according 
to  the  standard  of  the  time  and  general  lo- 
cality, as  the  law  requires.  2  Jaggard  on 
Torts,  912 ;  cases,  supra.  The  charge  in  the 
shape  proposed  by  the  defendant  was  in- 
complete, misleading,  and  In  conaeqnencn 
properly  refused. 

[C]  Charge  21  was  misleading  and  refused 
without  error.  There  was  no  pretense  that 
defendant  had  by  malpractice  Induced  plain- 
tiff's disease.  But  without  the  disease  plain- 
tiff would  not.  It  may  be  assumed,  have  suf- 
fered the  injurious  consequences  of  an  oper- 
ation performed,  as  he  alleges,  without  hla 
consent  or  without  the  exercise  of  due  care 
and  skill,  so  that,  in  a  sense,  plaintiff  suf- 
fered these  consequences  by  reason  of  his 
disease.  The  disease  was  the  occasional* 
cause  of  the  Injury  complained  of,  while, 
on  plaintiff's  theory  of  his  case,  defendant's 
malpractice  was  its  efficient  cause.  If  the 
alleged  efficient  cause  existed,  as  allied, 
plaintiff  was  entitled  to  recover.  Defendant 
could  not  require  the  court  to  give  in 
charge  to  the  Jury  a  statement  of  the  law 
involving  such  discriminations,  unless  with 
a  clear  statement  of  them.  The  only  ef- 
fect of  the  charge  would  have  been  to  ob- 
scure the  issue  and  confuse  the  Jury. 

The  considerations  upon  which  we  bare 
ruled  that  the  court  properly  refused  to  give 
charge  9  will  suffice  to  Justify  the  court  in 
refusing  charges  29,  51,  and  69.  It  may  be 
further  said  of  charge  29  that,  while  ap- 
pellant no  doubt  had  In  mind  the  methods 
of  skilled  and  careful  medical  men,  as  fur- 
nishing a  proper  standard  by  whidi  to  iodge 
defendant's  treatment  of  plalntUTa  disease, 
the  charge  is  not  so  written. 

[6]  The  refusal  of  charges  31  and  66  nmy 
be  Justified  on  the  ground  that  they  were 
capable  of  a  construction  which  would  flx 
upon  the  plaintiff  the  burden  of  proving  one 
certain  aspect  of  his  case  as  a  condition  to 
recovery;  i^reaa,  In  both  pleading  and  evi- 
dence, plaintiff  was  proceeding  at  the  sanae 
time  Dpon  another  and  entirely  different  al- 
ternative theory,  proof  of  which  would  have 
entitled  him  to  verdict  and  Judgment  wiOi- 
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out  reference  to  that  aspect  of  tbe  case  with 
wklch  the  charge  attempted  to  deaL 

[7]  Charges  42  and  4S.  when  read  In  con* 
nectlon  with  the  pleading  and  testimony, 
hare  a  common  fault  If  plaintiff  had  a 
temperamental  or  physical  weakness  which 
could  not  be  foreseen,  and  which  contrlbnt- 
ed  to  the  failure  of  the  operation,  defendant 
would  be  nerertheless  liable,  if  he  contribut- 
ed to  plalntifTs  injury  by  a  failure  to  exer- 
dse  doe  care  and  skUl,  or  by  performing 
upon  plaintiff  a  serious  operation  without 
liis  consent,  express  or  Implied.  We  do  not, 
of  course,  intend  to  say  that  there  may  not 
arise  grave  emergencies  in  which  a  surgeon 
may  operate  upon  hla  patient  without  bis 
knowledge  and  consent  Clearly  this  was 
not  a  case  of  that  character. 

[t]  Forty-five  was  properly  refused,  be- 
caose  It  directed  a  verdict  for  the  defendant 
on  (me  aspect  of  the  case,  ignoring  plaintiff's 
contention,  which  had  support  on  the  face 
of  the  evidence,  that  the  defendant  caused 
a  serious  and  unsuccessful  operation  to  be 
performed  upon  plaintiff,  after  assuring  the 
latter  that  the  operation  would  be  superficial 
In  extent  and  unattended  by  serious  risk. 

[I]  A  number  of  the  questions  which  arose 
daring  the  progress  of  the  trial  were  of  snch 
character,  were  so  far  apart  from  the  field 
ot  general  knowledge,  and  so  peculiarly  with- 
in tbe  scope  of  professional  learning  and  ex- 
perience, that  the  testimony  of  the  expert 
witnesses  was  entitled  to  great  considera- 
tion by  the  Jury.  Still  the  jury  could  not  be 
required,  as  matter  of  law,  to  accept  the 
conclusions  of  such  witnesses.  They  were  to 
determine  for  themselves,  theoretically  at 
least,  the  weight  to  be  accorded  to  the  ex- 
pert testimony,  and  to  base  their  verdict 
upon  their  own  Judgment  of  the  facts.  Mc- 
Allister  V.  State.  17  Ala.  434,  62  Am.  Dec. 
ISO;  Andrews  t.  Frierson,  144  Ala.  470,  89 
Sooth.  512.  Charge  44  was  iiroperly  refused 
to  the  defendant. 

[II]  Charge  57  assumes  that  the  operation 
was  properly  i>erformed,  and  was  well  re- 
fused for  that  reason. 

[11]  By  charge  38,  tbe  defendant  sought  to 
have  the  jury  instructed  that  if,  after  consid- 
eration of  all  tbe  evidence,  their  minds  re- 
mained in  an  unsettled  state  in  respect  to  the 
qnestitm  wbetlier  the  plaintiff  was  entitled  to 
recover,  tlieir  verdict  should  be  for  the  de- 
fendant It  has  been  frequently  decided  that 
the  plaintiff  carries  the  burden  of  proving 
bis  case  to  the  reasonable  satisfaction  of 
the  juty,  and  that  a  charge  which  omits  the 
word  "reasonable"  In  connection  with  "satis- 
faction'* Is  erroneous.  L.  &  N.  B.  B.  Co.  v. 
Snlilvan  Timber  Co.,  128  Ala.  95,  27  South, 
TOOl  In  stating  this  burden  of  proof  to  the 
jury,  there  was  no  occasion  for  tbe  use  of 
an  untried  term,  which  may  have  produced 
apon  the  minds  of  tbe  jury  an  unwarranted 
impression  in  respect  to  the  weight  of  the 
burden  placed  by  law  upon  the  plaintiff. 
"SetOtr  is  a  stmis  word.  It  ImpUee  that 
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the  mental  state  to  whidi  It  Is  applied  has 
become  fixed,  permanent,  and  not  subject  to 
change.  The  charge  here  adopted  by  the  de- 
fendant was  a  doubtful  equivalent  for  that 
statement  of  the  law  on  the  subject  which 
is  familiar  to  the  profession  In  this  state, 
and  we  are  not  dis[>osed  to  affirm  error  of 
its  refusal. 

[12]  An  examination  of  the  record  discloses 
such  couflict  In  the  evidence  on  all  points  as 
to  preclude  the  affirmative  charge  upon  the 
whole  case.  Charges,  other  than  those  which 
have  been  discussed,  amounted  to  directions 
to  the  jury  on  the  theory  that  plaintiff  bad 
Introduced  no  evidence  whatever  to  sustain 
his  case.  Under  the  rule  prevailing  in  this 
state  In  respect  to  the  functions  of  court  and 
jury  In'the  determination  of  disputed  Issues 
of  fact,  these  charges  were  properly  refused, 
and  this,  notwithstanding  our  opinion  tliat 
upon  the  whole  evidence  plaintiff's  case  was 
80  thoroughly  uprooted  and  overturned  that 
the  verdict  of  the  jury  should  not  have  been 
allowed  to  stand  against  defendant's  motion 
to  set  It  aside,  as  against  tbe  great  weight 
of  the  evidence. 

[19]  In  one  aspect  of  his  case^  plaintiff 
claimed  that  defendant  caused  a  dangerous 
operation  to  be  performed  upon  him,  after 
assuring  him  that  the  operation  to  be  per- 
formed would  be  a  mere  trifle,  as  operations 
go,  and  would  Involve  no  serious  conse- 
quences. As  has  been  stated,  the  operation 
not  only  failed  to  relieve  plaintiff's  aliment, 
but  left  behind  injurious  consequences  of 
its  own.  If  plaintiff's  contention  In  this  re- 
gard be  true,  and  it  had  support  in  hie  tes- 
timony, defendant's  conduct  would  seem  to  be 
indefensible.  The  cases  so  hold.  Mohr  v. 
Williams,  96  Minn.  261, 104  N.  W.  12, 1  L.  B. 
A.  (N.  S.)  439.  Ill  Am.  St  Rep.  462.  6  Ann. 
Cas.  803.  and  note.  But  a  careful  considera- 
tion of  the  evidence  leaves  us  with  an  abid- 
ing conviction  that  the  verdict  if  rendered 
on  this  aspect  of  the  case,  ought  not  to  be 
permitted  to  stand.  Defendant  was  a  reputa- 
ble physician.  He  had  attended  the  plaintiff 
at  intervals  since  the  letter's  childhood,  and 
through  many  months  he  had  treated  him 
for  the  specific  disease  of  which  it  was 
proposed  to  relieve  blm  by  the  operation  in 
question.  He  bad  the  plaintiff's  confidence. 
The  operation  was  performed  In  the  presence 
of  three  other  phyalclans,  nurses,  and  three 
brothers  of  the  plaintiff.  It  was  dangerous, 
difficult,  and  of  doubtful  result  at  beet.  The 
defendant  and  two  of  the  other  physicians 
swear  that  tbe  plaintiff  was  specifically  In- 
formed of  the  nature  of  tbe  operation  which 
it  was  proposed  to  perform.  The  fourth 
was  not  examined  on  this  point  and  we 
assume  that  he  knew  nothing  of  the  pre- 
liminary conferraces  with  the  patient  It  is 
an  undisputed  circumstance  of  great  and  pe- 
culiar weight  in  this  case  that  nearly  a  year 
elapsed  after  the  operation  before  plaintiff, 
or  any  one  for  him,  intimated  that  be  bad 
a  grleranos  hr  brlnglnK  tUs  suit  or  otbei^ 
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wise,  and  ttut  Id  the  meantline  plaintiff, 
wltlunit  a  mM  of  eomplaliit  or  roproadi 
for  the  great  wrong  whieb  he  now  says  had 
been  done  him,  returned  to  defendant  for 
treatment,  and  conaalted  with  him  about 
having  the  operation  repeated.  Perhaps  nettl- 
ing dHurt  of  a  r^;)etlttott  of  all  of  it  conld 
make  clear  bow  great  waa  the  wdgbt  of  the 
testimony  against  the  plaintiff's  contention. 
The  wrong  attributed  to  the  drfmdant  was 
so  utterly  without  motive^  so  wide  a  de- 
parture from  the  prindplea  and  practlcee  of 
an  honorable  profession,  the  complaint  so 
long  ddayed,  and  the  goieral  lade  of  rerl- 
simllltude  eo  great,  that  without  going  fnr< 
ther  into  detail,  and  &tter  Indulging  that 
large  Intendment  to  taTor  at  flie  verdict  of 
the  Jury  and  the  Jodgmoit  of  the  trial  court 
which  the  law  demands  of  this  court  on  ap- 
peal, we  atate  our  condnalcm  ttiat,  if  the 
verdict  In  this  case  Is  to  be  refttred  to  tJiat 
theory  of  the  plaintiff's  case  now  undor  con- 
sldemtlon,  it  ought  to  have  been  set  aside  an 
the  dtf  eudanf  a  motttm.  It  la  tme  that  idain- 
tlff  did  not  Insist  upon  this  theory  of  his 
caae  without  quallflcatlon,  for  he  testlfled,  as 
an  altematlTe,  that  If  he  was  Informed  of 
the  character  of  the  operatlcm  he  waa  so 
Informed  after  fala  faculties  had  been  so 
benumbed  by  an  oidate,  admlnlatered  the 
defendant,  that  be  could  not  and  did  not  un- 
dostand  or  consent.  Bnt  on  this  point  the 
erldence  was  equally  as  clear,  and  the  con- 
siderations referred  to  make  this  altematlTe 
as  unworthy  of  belief  as  the  other. 

[14.  IS]  But  aivdlee  complained  In  the  court 
below  that  tba  defendant  had  umlkillfnlly  or 
n^lgently  diagnosed  or  treated  his  case. 
Of  error  in  diagnosis  there  Is  not  a  particle 
of  erldence.  As  for  any  unskUlfuIness  or 
negligence  which  may  have  duracterlzed  the 
operatkm  and  affected  Its  resnlta,  assuming, 
for  the  argnmrat,  that  the  Jury  were  autlior* 
Ised  to  find  there  waa  such,  that  operation 
was  not  performed  by  defendant,  bnt  by  an- 
other sm^ceon,  under  circumstances  which 
bare  been  stated.  That  this  other  surgeon 
did  perform  the  operation,  proceeding  upon 
his  own  Judgment  as  to  what  ought  to  be 
done  and  how,  Is  without  dispute.  The  de- 
fendant took  part  to  the  extrat  only  of  ad- 
ministering the  aneesthetlc,  and  adrlslng  that 
the  effort  to  complete  the  operatlm  be  aban- 
doned on  account  of  the  patient's  ebbing  vi- 
tality. There  Is  no  snggestton  that  In  these 
things  he  showed  any  lack  of  skill  or  com- 
mitted any  error.  Nor  Is  there  any  su^es- 
tlon  in  pleading  or  In  proof  that  defendant 
negligently  advised  the  employment  of  an 
unskillful  or  Incompetent  surgeon  to  perform 
the  operation.  Under  these  drcnmstances, 
the  defendant  was  not  responsible  for  any 
default  on  the  part  of  the  operating  surgeon, 
who  was  practicing  hia  profession  aa  an  In- 


depadeDt  vent  Uj«n  t.  Holbom,  B8  N.  J. 
Law,  198,  83  Ati.  880,  80  L.  B.  A.  S4S,  55 
Am.  Bt  Rap.  008.  Bnt  it  ia  argued,  aa  we 
read  the  brief,  that  defendant  oontribnted  to 
the  result  ot  the  operating  surgeon's  alleged 
ne^lgaice  furnishing  an  Inadetinately 
equipped  lOaee  In  wbkh  to  peifbnn  the  opera- 
don.  This,  howev«',  leaves  the  question  at 
Ismie  to  depend  upon  defttidant^s  respcmsi- 
hlUty  for  the  operating  surgeon ;  fw,  if  the 
condition  of  the  hospital  and  Its  equipment 
was  such  as.  In  Itsdf,  to  Import  an  client 
of  negUgenoe  or  unsklllfulness  Into  an  openr 
tlon  performed  there,  the  reoKmslbllity  for 
that  element  of  ttie  operation  rested  upim  the 
snrgetm,  whose  Judgment  determined  upon  and 
directed  the  operation.  Ifioreover,  the  medi- 
cal mea  who  testified  in  the  case  Inclndlns 
Dr.  Waldrop,  upon  whose  testimony  plaln- 
tUPs  case  at  last  depended,  and  who  had 
performed  operations  there,  gave  their  ap- 
proval to  the  hospital. 

There  seems  to  have  been  an  effort  to 
fasten  responsibility  upon  defendant  for 
some  unsklllfnlness  or  neglect  of  Dr.  Cald- 
well. Dr.  Caldwell  was  associated  in  busi- 
ness with  the  defendant,  and  It  was  open 
to  the  jury  to  find  that  at  a  time  prior  to 
the  operation  he  had  given  the  plaintiff  some 
unskillful  advice  about  his  case,  and  the  ex- 
tent and  character  of  the  operation  which 
might  be  expected  to  effect  a  cure.  Bnt  that 
was  one  reason  why  the  defendant,  Caldwell, 
and  the  operating  surgeon  were  careful  aft- 
erwards to  inform  plaintiff  of  the  true  nature 
of  the  operation.  Dr.  Caldwell  was  also 
present  at  the  operation,  and  lent  some 
assistance;  but  there  is  an  entire  absence  of 
erldence  to  show  that  his  advice  was  fol- 
lowed In  any  particular,  or  that  he  was 
guilty  of  any  negligence  in  doing  what  it 
fell  to  him  to  do. 

On  consideration  of  the  whole  case  pre- 
sented by  the  record,  which  ctmtalna  all  the 
evidwce,  we  cmiclude  that  the  jury  were 
more  moved  sjinpathy  tat  idalntlff,  who 
Iiad  undergcme  an  nnsacoassful  oponition, 
than  by  a  consideration  of  the  law  and  the 
facts  upon  which  the  result  should  have  been 
made  to  turn.  There  is  no  rule  of  reaponsi- 
biUty  whldi  requires  of  the  pbyslcUui  or  sur- 
geon infallibility  In  the  dla^oels  or  treat- 
ment of  diseases.  TT«FniHfif  v.  Shin),  169  Ala. 
171,  62  South.  982.  In  the  exercise  of  its 
supervisory  power  over  the  findings  of  a 
Jury,  the  court  should  proceed  with  great 
caution;  but  it  should  leave  no  evident  mis- 
take unrlgbted.  The  trial  Judge  In  tills  case 
deferred  too  much  to  the  Jury's  finding.  The 
Judgment  should  Iiave  been  set  aside  on  the 
defendant's  motion. 

Reversed  and  remanded.  AU  the  Justioes 
concoTt  «mept  DOWDBU^  a  J,  not  alttlBg. 
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SLOSS-SHrnVZEU)  STEEL  &  IRON  Oa 
T.  SMITH. 

(Supreme  Oooxt  of  Alabama.   Nov.  28.  1911.) 

1.  MUNICIPAL    COBPOUTIONS    (|  116*)  — OB- 
DXITAKCES— lUFLIED  RSPEAL. 

Birmingham  Ordinance  No.  181,  providing 
that  any  person  committing  an  offense,  declared 
to  be  a  mudemeanor  by  the  state  laws,  eball  be 
punished,  which  wu  enacted  by  the  city  in  ac- 
cordance with  powers  conferred  by  the  Birming- 
ham city  charter  (Acts  1880-91,  pp.  114,  134, 
and  Log.  AcU  1898-99.  pp.  1418.  1414,  j  25, 
snbd.  2tf),  bolh  of  which  gKwt  the  city  oower  to 

Sonlah  tinj  act  which  is  by  law  a  crime  or  mis- 
emeanor,  was  not  repealed  by  the  enactment  of 
Code  1907,  |  1261  (Acts  1907.  p.  790,  S  80), 
providing  that  municipalities  Bhall  have  power 
to  adopt  ordinance,  not  inconsistent  with  the 
laws  of  the  state,  and  section  200,  repealing 
only  those  laws  in  conflict  therewith. 

[ESd.  Note.— For  other  cases,  see  Municipal 
Concretions,  Gent.  Dig,  H  268-271 ;  Dec.  Dig. 

Z.  MUlfTCIPAI,  OOBFOBATIONS    (|  48*)— OBDI- 

itajtces—Chabibbs. 

A  change  in  municipal  charters  does  not 
affect  existing  ordinances  in  harmony  with  the 
new  provisions. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corpoiatiou,  Gont  Dig.  f  1S2;  Dec.  D^  i 
48.*] 

&  MumoiPAL  CoBFOBATioira  d  120*)— Obdi- 

KAM  CES— CONBTBUCnON . 

In  determining  the  validity  of  ordinances, 
a  reasonable  construction  should  he  given ;  the 
Jodidal  IndlnatloB  being  to  aostain  them. 

[Bd.  Note.— Vor  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  |f  274-280 ;  Dec.  Dig. 

I  iio.*i 

4.  MumCIPAI,  COBPOBATIOHS  <|  120*)— Obdi- 
ITANCES— GoKBrrBccnoN. 

A  penti  ordlaanoe  must  be  strictly  oon- 
■tnied. 

[Bd.  Note^For  other  cases,  see  Municipal 
Corporations,  Dee.  D4g.  |  120.*] 

6l  Mcnicifal  Cobtobations  (I  120*)— Oboi- 

KAXCES— ADOPTIOn  BT  HkFERBNCE. 

As  municipal  ordinances  are  construed  by 
the  same  mles  as  statntes,  an  ordinance  may  by 
reference  adopt  ths  provisions  of  statutes  or 
other  ordinances. 

(Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  120.*] 

6.  MUKIdPAI.  COBFOBATIOirg  (|  594*)— OBDI* 
HAITCES— TaXIDITT. 

As  all  pemms  ar«  bound  by  the  criminal 
statutes  of  the  state,  a  municipal  ordinance, 
providing  that  any  person  found  guiltv  of  a  mis- 
demeanor nnder  the  state  laws  shall  be  pun- 
ished.  is  not  invalid  for  indefiniteness  and  un- 
certainty. 

IBi.  Note.r-For  other  caaes.  see  Municipal 
Corporations,  Cent  Dig.  fS  1316-1S18;  Dec. 
Dig.  S  594^*5 

7.  Mowicipal  Cobpobations  a  692*)— Obdi- 

ITANCEft— VALIDITT. 

Where  a  municipal  ordinance  provided  that 
«ny  person  gnilt^  of  a  misdemeanor  under  the 
state  laws  should  be  punished,  the  fact  that 
there  were  state  mlsdeme'anor  statutes,  Inap- 
plicable to  the  exercise  of  municipal  anthoribr, 
would  not  render  the  ordinance  void,  but  it 
would  be  valid  as  to  those  misdemeanors  over 
which  the  mnnieipality  had  authorf^. 

[Ed.  Note.— For  other  eases,  see  Mnnlcbal 
Corporations.  Gent  Dig.  H  1311-1314;  Dec. 
Dig.  i  692.*] 

lUmpson  and  Sayre,  - JJ.,  diassntlBg. 


Appeal  from  drcalt  Coort,  JeOenan  Oonn- 
ty;  A.  O.  Lane,  Judge. 

Action  by  Chatley  Smith  against  the  Sloas- 
Sheffield  Steel  &  Iron  Company.  From  a 
Judgment  for  i^intUF,  defendant  aiv>eal8. 
Reversed  and  remanded. 

Tillman,  Bradl^  &  Morrow,  for  appellant 
WlUlam  Vaughan  and  W.  I*  Smith,  for  ap- 
pellee. 

McGLELDAN,  J.  Action  for  damages  for 
false  imprisonment 

[1]  The  bill  of  exceptions  recites  that  the 
following  ordinance  at  the  dty  of  Birming- 
ham, under  which  the  plaintiff  was  tried  and 
convicted,  "was  regularly  adopted  and  pro- 
mulgated and  In  force  and  effect  at  and  be- 
fore the  time  of  plalntUTs  arrest  and  ocm- 
rlctlon":  "Ordinance  181.— Be  It  ordained  by 
the  dty  conndl  of  Birmingham,  that  sec- 
tion 806  of  the  Cit7  Oode  of  Birmingham  be 
and  the  same  Is  hereby  amended  so  as  to 
read  as  follows:  Section  806:  YiolatiCMi  of 
State  Laws  an  Offense.  Any  per8<m  or  per- 
sons committing  an  offense  In  the  dty  of 
BlrmlDi^am,  wlildi  is  declared  by  any  law 
or  laws  of  the  state  of  Alabama  heretofore 
or  hereafter  enacted  to  be  a  misdemeanor, 
shall,  upon  conviction,  be  punished  as  pro- 
vided in  sectlott  806  of  the  City  Code  of 
Birmtngbam." 

In  the  act  entitled  "An  act  to  establish  a 
new  charter  for  the  dty  of  Birmingham," 
approved  December  12,  1890  (Acts  1890-91, 
pp.  114,  1^),  it  was  provided  "that  the  said 
msyor  and  aldermen  shall  have  full  power 
and  anthorlty,  *  *  *  2d.  To  pnnlsh  all 
offenses  against  the  peace,  good  order,  mor- 
als, health  or  sanitation  of  the  dty,  *  •  * 
and  to  punish  any  act  which  i»  by  lew  a 
crime  or  misdemeanor  against  <Ae  state" 
(Italics  supplied.)  A  similar  provision  to 
that  italicized  was  contained  In  the  charter 
of  that  dty,  approved  February  23,  1889 
(Local  Acts  1898-99,  pp.  1413,  1414,  subd. 
28),  except  that  the  words  "a  crime"  were 
omitted.  See  Weakley's  Local  Laws,  J^er- 
son  County,  p.  164,  snbd.  23.  The  ordinance 
under  which  plaintiff  was  convicted  Is  prac; 
tlcally  identical  in  terms  with  the  Italicized 
charter  provision. 

Two  qnesttons,  then,  arise:  First,  has  the 
ordinance  been  annulled  by  subsequent  (to 
the  charter  of  1899)  legislation;  second,  if 
not  ie  It  void  for  uncertainty,  indefiniteness? 

[2]  The  only  legislation,  of  which  we  are 
aware,  that  could  possibly  effect  the  repeal 
(and  that  by  Implication  only)  of  the  Italldz- 
ed  charter  provision  is  the  Municipal  Code. 
Acts  1907,  p.  790  et  seq.  See  Pol.'  Code.  c. 
32.  That  enactment  purports,  on  its  face 
(section  200),  to  repeal  only  those  "laws  and 
parts  of  laws,  both  general  and  special,  in 
conflict"  therewith.  In  section  80  (Pol.  Code, 
8  1281),  general  powwi  to  hOapt  ordinances. 
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not  Inconalstent  with  state  tows,  are  given 
mantdiulltleB.  Otbeiiirlse  there  are  no  pro- 
Tlslons  of  the  Municipal  Code  we  can  dis- 
cover that  affect  the  Inquiry  first  stated. 
Obvlonslr  there  la  nothing  in  the  section 
ni«ittoned  wherewith  the  italicized  provisloa 
of  the  earlier  charter  la  In  conflict.  Hence 
there  was  no  repeal  of  the  earlier  charter 
power  to  punlah  all  acts  condemned  by  mis- 
demeanor Btatatea.  Besides,  it  Is  well  set- 
tled that  changes  in  municipal  charters  do 
"not  affect  existing  ordinances  In  harmony 
with  new  provisions."  Ventress  v.  Town  of 
Clayton,  165  Ala.  349,  51  South.  763;  Ferrell 
V.  Olty  of  Opellka,  144  Ala.  185.  39  South. 
249;  1  DlUon  on  Mnnlc.  Corp.  (5th  Ed.)  | 
233.  This  ordinance  Is  within  the  rule. 

[S]  la  the  ordinance  void  for  uncertainty* 
indefinltenesa?  In  determining  the  validity 
of  ordinances,  n  reaaonable  ccmstruction  wUl 
be  given  Hiem;  the  judicial  Indlnattm  bdng 
to  auataln,  rather  than  overthrow,  them.  3 
DUlon'a  Munlc  Corp.  (6th  Bd.)  f  646;  Orme 
T.  TuscumUa,  160  AU.  620.  48  South.  684. 
"Ordinances  most,  by  fair  and  natural  con- 
■tructlon,  be  certain  to  a  ocnnmon  Intent** 
28  Ore.  p.  864.  *'OonuDon  intent"  la  defined 
as  "the  lutural  sense  given  to  words,"  1 
Bonv.  Law  Diet.;  Black's  Law  Diet 

[4]  Where  an  ordli^ce  Is  penal,  aa  here. 
It  mnst  be  strictly  construed  In  determining 
whether  the  act  charged  is  within  the  pro- 
hibitum <tf  tlie  c»*dlnance,  not  xaeniy  within 
its  aplrtt  City  Council  of  Montgomery  v.  L. 
&  N.  R.  B.  Co.,  84  Ala.  127,  132.  4  Sonth. 
626.  **The  pnrpose  of  the  rule  (L  e.,  of  atrlct 
construction  ot  penal  statutes)  Is  to  prevent 
acts  from  being  broiwht  wlttdn  the  scope  of 
punishment,  because  courts  may  suppoae 
they  fan  within  the  spirit  of  the  law,  though 
not  within  its  terms."  See,  also,  Endi.  on 
Interp.  of  Statutes.  I  320.  p.  454;  2  Lewis, 
Suth.  St  Const  H  520-^,  and  notes  thereto. 

[I]  The  ordinance  under  consldalfttion 
would  conatttnte  municipal  offenses  ot  the 
violation  of  the  misdemeanor  statutes  of  the 
state.  Of  Its  purpose,  there  oonld  be  no 
doubt  In  Its  form  this  ordinance  falls  with- 
in the  category  called,  In  reqwct  of  stat* 
utes, ''retnence  statutes."  ItreCers  with  abso- 
lute certainty  to  the  misdemeanor  stotutes  of 
the  Btete.  Brl<&eU,  C.  J.,  la  Phoenix  Asaur. 
Co.  T.  Fire  Dept  of  Montgomery,  117  Ala.  831, 
23  South.  84S,  42  L.  R.  A.  468.  said  that  such 
oiactmento  wm  'Statutes  which  refer  to, 
and  by  reference  adopt,  wholly  or  partially, 
pre^lstlng  statntea.  In  the  construction 
of  such  statutes,  the  statnte  referred  to  la 
treated  and  considered  as  If  It  were  Incor- 
porated Into  and  formed  part  of  that  whldi 
makes  the  reference."  Bx  parte  Greme  & 
Graham.  20  Ala.  62;  Lewis,  Snth.  on  Stat 
C>>nst  11  406-607;  BndL  on  Int  Stet  |  483; 
Matthews  T.  Sands,  29  Ala.  136;  Hooper  r. 
Bankhead,  64  South.  640.  K2;  Beason  v. 
Shaw.  148  AU.  644,  42  South.  611,  18  L.  B. 
A.  (N.  S')  666.  A  reference  statute  may 
adopt  the  law  gmerally  whidi  govema  a 


particular  subject  Lewis,  Suth.  %  406.  p. 
789;  Culver  v.  People.  161  UL  89,  97,  48  N.  E. 
812;  Gaston  v.  Lamkln,  116  Mo.  20,  33,  84. 
21  S.  W.  1100;  Cole  v.  Wayne.  Judge,  106 
Mich.  602,  64  N.  W.  741;  other  autborlUes, 
supra.  Municipal  ordinances  are  construed 
by  the  same  rules  as  are  atetutes.  Harbor 
Master,  etc.,  v.  Southerland,  47  Ala.  511;  28 
Cye.  pp.  888,  889,  and  notea  tbereim.  No 
reason  appears  why  ordinances  and  by-laws 
may  not  avail  of  the  principles,  whereby  ref- 
ereitee  atatuiet.  an  construed  and  given  ef- 
fect, provided,  of  course,  the  munldpaltty 
has  the  power  to  ordain  as  undertaken. 

[I]  The  argument  as  respects  its  indeflnite- 
ness  and  uncertainty,  i«alnat  the  ordinance 
necesaarlly  Is  that  the  r^erenos  to  tbe 
state's  misdemeanor  statutes  Is  too  broad; 
that  1^  brings  in  too  comprehensive  a  list  of 
laws,  whereby  tbe  conduct  of  Individuals  is 
to  be  affected.  If  the  misdemeanor  statutes 
referred  to  In  tbe  ordinance  were  those  of 
anoOter  sovereignty  than  the  poreM  of  the 
mnnldpallty  promu^iatlng  this  ordinance, 
there  miglit  be  force  in  the  anggestiOD.  But, 
since  the  very  statutes  to  which  tiie  ordi- 
nance refers  ap[dy  and  oontrcd,  as  direct 
state  authority,  the  ctmduct  of  every  person 
upon  whom  the  ordinance  could  have  an  in- 
fluence or  operate  an  efltect,  and  since  the 
the  familiar  presumptlcHk  against  ignorance 
of  law  Imposes  npon  every  person  in  the  Ju- 
nsdiction  of  the  municipality  of  Birming- 
ham the  binding  quality,  as  upon  presumed 
knowledge,  of  tlie  misdoneanor  statates  to 
which  tbe  ordinance  deflnltdy  r^ws,  It  te 
evident  that  no  Injustlceb  ttom  ignorance  of 
the  anbstance  the  radinanoe—tiie  conduct 
It  would  affect— could  result  to  any  par8<m 
within  that  Jurisdiction.  To  so  affirm  would 
Impute  ignorance  of  the  commands  of  the 
ordinance^  because  the  misdoneaner  statutes 
of  the  state  wwe  not  tet  dim  tba<^;  where- 
as, by  irrefutable  iffeanmptlon,  perfect 
knowledge  of  Oiose  statutes,  In  force  aa  the 
law  of  the  state,  was  Imputed  to  way  per- 
son permanently  or  temporarily  within  tbe 
jurisdiction  of  tbe  munlclpalii?.  What  the 
misdemeanor  statutes  of  the  state  were  or 
are  could  not  be  a  matter  of  doubt.  They 
are  enocfed,  to  employ  the  term  In  the  ordi- 
nance, by  the  lawmaking  powers  of  tite  state. 
They  are  wHtten.  They  vexe  or  are  law  in 
the  same  Jurlsdlctton  In  which  the  ordinance 
operated.  Reference  to  tiiem,  in  the  ordi- 
nance, brought  into  the  ordinance  as  deflnlte 
a  system  of  law,  enacted  t^^  the  parent  ot 
the  ordaining  authority,  aa  was  possible, 
without  spedtrlng,-  eo  nomine,  the  particu- 
lar enactmoita  to  wUdi  the  ordinance  had 
referCTee. 

[7]  If  It  be  assumed  that  there  were  or  are 
state  misdemeanor  statutes  Inapplicable  or 
inappropriate  to  the  exercise  of  municUial 
auth<»lty,  this  condition  would  not  lead  to 
the  tovoIftWy  of  this  ordinance.  "Tbe  fact 
that  an  ordinance  covers  matters  which  ^e 
city  haa  no  power  to  control  Is  no  reason 
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wlir  It  dionld  not  be  cnforoeA  ab  to  those 
wbli^  It  may  coatroL"  City  Council,  etc.,  t. 
Sbaddoz,  188  Ala.  268,  26^  86  South.  860; 
Ex  porttt  Cowert,  02  Ala.  M,  9  South.  226; 
Kettering  t.  JacksonvlUe,  60  111.  39;  IQx 
pute  Byrd,  84  Ala.  17,  4  Soath.  897,  5  Am. 
St  Bcp,  82a  "An  ordlnanoe,  like  a  itatate, 
■mj  to  TaUd  In  acme  of  ita  vtoyMmu  and 
Innlid  as  to  otheza."  Oz  parte  Byrd,  snpra; 
Bx  parte  Oowar^  aupra,  and  antiioritlee 
therein  dted;  GUy  Oonncil,  etc..  t.  Shaddoz, 
iDpra.  We  fiinefore  conclude  that  the  ordl* 
unce  first  quoted  btfore  Is  not  InTalld. 

The  recent  dedalon  deliveied  la  Erenl- 
hamr  Appeal,  164  Ala.  628,  fil  Sooth.  287,  26 
Lb  R.  A.  (N.  8.)  482,  InTolved  an  ordinance 
lUffmnt  In  terms  frcmi  that  here  considwed ; 
and,  alsi^  no  accoont  was  takm  of  the 
italicized  charter  provision  befoee  quoted. 

Ihe  sorriTal  of  the  plalntUTs  cause  of  ae> 
tlon,  as  here  pleaded,  was  and  Is  d^tendent 
upon  the  inTslldity  <^  fb»  <ndlnance  In  qnes- 
tkm.  Our  conduslon  la  opposed  to  th'e  plaln- 
tsm  contentton.  It  was  valid.  Accndingly 
the  aflbmatlTe  diargs  zeqnested  by  the  de- 
fendant was  emnteondy  refnsed. 

Tte  JudsBunt  is  reversed,  and  the  cause  is 
rvoanded. 

Roversed  and  remanded. 

ANDERSON,  lfA7FIBU>,  and  SOMER- 
YTLLB,  JJh  ooncor.  SIMPSON  and  SATRB. 
JJ^dlMnt  DOWDELI^  a  J.,  not  sitting. 


JONES  STATBL 

(Sopmas  Court  ni  Alabama.    July  14,  1911. 
Rehearing  Denied  Dec.  1911.) 

L  CONBPnUCT   d  41*)  —  PSRSOIfB  LlABLl  — 

Acn  or  Co-oonspiHATOBs. 
Where  by  prearranecQieDt,  or  on  the  spur 
of  tbe  momeot,  two  or  more  persoiiB  enter  on  a 
common  enterprise  or  adventure,  and  a  criminal 
offense  is  contemplated,  then  each  is  a  coDBpira- 
tor.  and  if  tbe  purpose  is  carried  out  cadi  is 
Sniltjr  vhetber  be  did  any  overt  act  or  not,  on 
tbe  theory  that  one  who  is  present,  encoarag- 
iag.  aiding,  abetting  or  assistuig  tlw  active  pec^ 
petrator  In  the  commission  of  tbe  offense  u  a 
guilty  participant,  and.  In  the  eye  of  the  law  Is 
equally  gallty  with  the  one  wlio  does  the  act. 

[Bd.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  S  74 ;  Dec  Dig.  8  41.* 

For  otlwr  definitions,  see  Words  and  Phrases, 
roL  2,  pp.  1464-1461 ;  voL  8,  p.  7618.] 

2.  GOXBPIBACT  (I  47*)— CnUJUJISTAHTIAL  Ev- 
lOBSCB. 

The  evidence  of  community  of  pnrpose  or 
conspiracy  which  will  render  one  a  party  to  an- 
other's criminal  act  need  not  be  proved  by 
positive  evidence. 

W.  Note.— flVw  otiwT  cases,  see  Conspiracy, 
Gent  Dig.  H  196-107;  Dee.  Dig.  |  47.*] 

&  GSnmraL  ]j4W  01  68,  661*>-**A»  and 
Asn"— EviDBircB. 

He  words  "aid  and  abet"  comprehend  all 
tnistance  rendered  by  acts,  or  words  of  en- 
conragement,  or  sniwort,  or  presence,  actaal  or 
emHtraetive  to  miaer  assistance  shonld  it  be- 


come necessary.  No  partlcalar  acts  are  es- 
sential. If  encouragement  be  given  to  commit 
the  felony,  or  if,  giving  due  weight  to  all  the 
testimony,  the  jury  are  convinced  beyond  a  rea- 
sonable doubt  that  defendant  was  present  with 
a  view  to  render  aid  should  it  become  necessary, 
then  the  fact  that  accused  Is  an  aider  or  abet- 
tor is  made  out 

[Ed.  Note.— For  other  Criminal 
Law,  Cent  Dig.  {  81;  Dec.  Ddg,  fS  59.  601.* 

For  other  definitioos,  see  Words  and  Phrases, 
vol.  1,  pp.  291-298.] 

4.  Cbiuinal  Law  ({  60*>— Aidiho  and  Abkt- 

TINO— PbEABBANGKMENT— PRECOnCEBT. 

If  there  Is  no  prearrsnjrement  or  precon- 
cert between  persons  charged  with  crime,  the 
mere  presence  of  one  of  them  to  give  aid  if  nec- 
essary, la  not  aiding  or  abetting,  unless  the 
principal  knew  of  such  preseuoe  with  Intent  to 
aid. 

[Bd.  Note.— For  other  cases,  see  GrimlBal 
Law,  Gent  Dig.  H  71-^;  Dee.  Dig.  «  69.*] 

6.  CaunNAL  Law  (1 741*)— AiDiNa  AifD  Asvr- 
TiHo—OoiTSPiRACT— Question  tob  Jubt. 
In  a  prosevntion  for.  homicide,  evidence 
hetd  to  reqoiie  submission  to  the  jury  of  tba 
question  whether  community  of  purpose  in  the 
premises  existed  between  defendant  and  the 
others  by  whom  the  killing  was  actually  ac- 
complished, or  whether  defendant  aided  or  abet- 
ted them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig,  }  741.*] 

6.  CsniiNAi.  Law  (%  7^*)— Tbial— Insrauc* 
HONS— FoRv. 

An  instruction  that  there  was  "no  evi> 
dence"  of  a  stated  proposition  was  properly  re- 
fused as  announcing  no  legal  proposition, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  782.*] 

7.  GsnuNAL  Law  (|  1166^*)— Tbiai.— Ooun- 
Bix  roa  PBOsicnnoN  — Tabticifatioii  ih 
Tbial. 

Though  it  was  snnonnced  before  the  selec- 
tion* of  the  Jury  that  counsel  assisting  the  pros- 
ecution would  not  thereafter  participate  in  tbe 
trial,  tbe  court  qualified  tbe  jury  as  to  relation- 
ship and  connecnon  with  the  firm  of  which  such 
assisting  counsel  was  a  member,  and  its  mem- 
bers. It  did  not  appear  that  defendant  would 
have  employed  his  peremptory  challenges  other- 
wise, if  ne  bad  known  that  such  private  coun- 
sel expected  further  to  participate  in  the  trial, 
nor  that  be  would  have  challenged  any  member 
of  the  Jury  In  the  box  when  informed  that  the 
assisting  counsel  would  participate  in  tbe  trial. 
Held,  that  there  was  no  prejudicial  error  In  the 
court  8  declining  to  prevent  such  counsel  to  as- 
sist; tbe  court  baviog  no  right  to  forbid  the 
entrance  of  property  engaged  counsel  in  the 
trial  at  any  stage  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  11166^.*] 

8.  HoxioxoB  (I  189*)— BnosnGi— Sosmrsss 
or  Dbcsasid. 

The  condition  of  deceased  ss  to  soberness 
several  hours  before  the  tragedy  was  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Dec.  Dig.  I  180.*] 

9.  HOUICIDE    (I  168*)— SnDBRCT  — DKOUBA- 

TiONs  OF  Deceased. 

In  a  prosecution  for  homicide,  evidence  of 
what  deceased  told  a  witness  several  hours  be- 
fore the  killing  as  to  how  he  received  certain 
other  wounds  from  which  he  was  then  suffering 
was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Dec  Dig.  I  169.*] 
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10.  OBnaNAI.  ti&W  a  417*)~>DB0LABATIOini 
OF  Thzbd  PBBSOn. 

A.  witncn  was  not  entitled  to  testify  aa  to 
her  fetber'a  etate  of  feeUng  toward  a  codefend- 
sQt  who  bad  been  awardra  a  separate  trial. 

[Ed.  Note.— For  other  etam,  see  Criminal 
Iaw,  Dec.  lAg.  f  417.*] 

11.  Witnesses  Q  288*)— Ouu-EtuionAiion 

—Scope. 

In  a  proeecntion  for  homicide  against  de- 
fendant J.  and  others,  the  court  did  not  err  in 
allowing,  over  defendant's  objection,  questions 
asked  by  ^e  state's  solicitor  on  croas-examina- 
tion  of  a  witness,  aa  to  when,  where*  and  bow 
many  times  she  saw  J.  the  day  of  the  tragedy; 
X's  conduct  on  that  daj  bdng  a  legitimate  sab- 
ject  of  inquiry. 

[Bd.  Note.— For  other  eases,  sst  "tntnesses, 
Dea  Dig.  f  268.*] 

12.  Criminal   Law   d  888*)  —  HTlDEHoa  — 

Relevaivcy. 

Where  there  was  no  claim  that  a  witneas 
had  been  improperly  influenced  aa  to  Ms  testi- 
ttiony  by  another  person  named,  whether  the 
witness  had  been  talldng  with  such  parson 
abont  the  case  was  irrelevant. 

[Bd.  Note^For  other  cases^  set  Criminal 
Law.  Dec.  ZMg.  1  888.*] 

18.  CaiinNAi.  Law  (i  418*>— Si"i>«w«»— S«lf- 

SERVINO  DBWLABATZOnS. 

Where  in  a  prosecution  for  murder,  the 
atate  claimed  that  defendant  and  J.  and  others 
intercepted  deceased  and  another,  and  killed 
him,  J.  s  alleged  declaration  to  his  wife  that  he 
waa  going  to  nunt  his  mare,  as  he  left  the  bouse 
■oa  the  occasion  in  question,  was  inadmissible 
AS  self-serving. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  {S  928-93&;  D«a  Dig.  I  413.*] 

14.  Cbiicinai,  Law  (|  490*>— BviDSffCB  — Bx- 

PEBTB— lUPEACKUENT. 

A  physician  testifying  for  defendant  as  an 
«zpert  stated  the  character  and  location  of  al- 
leged wounds  on  deceased's  head  after  examin- 
ing his  skull,  and  testified  that  be  did  not  see 
the  skull  while  before  the  grand  jury  because 
he  was  not  examined  before  that  body.  Held, 
that  it  waa  proper  for  the  stale  to  show  in  re- 
buttal that  lus  statement  that  he  did  not  testify 
Iwfore  the  grand  Jury  was  arroneoust  as  affect- 
ing his  credlbiUty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  490.*] 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty; John  Pelbam,  Judge. 

Will  Jones  waa  convicted  of  murder,  and 
lie  appeals.  Affirmed. 

Brown,  Leeper  &  Lapsley,  for  appellant 
B.  G.  Bricfcell,  Atty.  Gen.,  and  T.  H.  Seay, 
Asst.  Atty.  Gen.,  for  the  SUt& 

McGLELLAN,  J.  The  Indictment,  com- 
prising two  counts,  charged  Roy  Gardwell, 
Will  Jones,  Jim  Jones,  and  Dock  Jones,  with 
the  murder  of  Alonzo  Jones.  Upon  a  eev- 
erauce,  tbli  defendant  (Will  Jones)  was  tried 
alone. 

[1]  In  tlie  flrst  count,  the  allegation  is  that 
the  homicide  was  committed  "by  striking 
him  with  a  roCk,"  and,  in  the  second  count, 
"tiy  striking  blm  with  a  rock  or  roclcs,  and 
by  assaulting  and  beating  blm." 

While  there  was  some  evidence  tliat  this 
defendant  had  In  his  hand  or  pocket,  a  short 


time  before  the  Catal  difficulty,  a  rode  or 
rocks,  there  was  no  evidence  that  he,  at  any 
time,  actaally  struck  deceased  with  a  rock 
or  rodcs.  His  guilt  of  this  homicide,  under 
this  indictment,  must,  therefore,  depend  up- 
on whether  tie  aided  or  abetted  the  person 
who  did  strike  the  deceased  with  a  rock  or 
rocks.  In  causing  his  death,  or  whether  be 
so  conspired  or  preconcerted  with  such  per- 
son as  to  render  him  culpable  in  consequence 
of  the  act  of  the  person  who  did  strike  tbe 
deceased  titt  fiital  blow  with  the  ro<&  or 
rocks. 

The  substantive  law,  applicable  to  this 
prosecution — to  the  determination  at  the  guilt 
veL  n<m  tit  the  accused — has  been  often  de- 
clared by  this  court  These  expresslona  of 
presently  pertinent  and  controlling  princi- 
ples and  roles  are  quoted,  that  brevi(7  and 
accuracy  may  be  better  conserved. 

By  Code  1907,  I  S219.  It  is  provided  that 
*^  persons  concerned  In  the  oommlssion  ot 
a  felony,  whether  they  directly  cdmmit  the 
act  constituting  the  offense,  or  aid  or  abet 
in  Its  commission,  thon^  not  present  mnat 
hereafter  be  Indicted,  tried,  and  punished 
as  princM^alSt  as  In  the  case  <if  mtademean- 
ors." 

[2]  "When  by  preairangeniait  or  on  the 
spar  of  the  moment  two  or  more  persons 
enter  upon  a  common  enterprise  or  adven- 
ture, and  a  criminal  offense  Is  contemplated, 
then  each  ia  a  conspirator,  and  if  the  pur- 
pose is  carried  out  each  Is  guilty  of  the  of- 
fense committed,  whether  be  did  any  overt 
act  or  not  This  rests  on  the  princ^e  that 
one  who  Is  {ffeaent  encouraging,  aiding, 
abetting,  or  assisting  *  *  •  the  active 
perpetrator  In  the  commission  of  the  offense 
is  a  guilty  participant  and.  In  the  eye  of 
the  law,  is  equally  guilty  with  the  one  who 
does  the  act  Such  comm unity  of  purpose, 
or  conspiracy,  need  not  be  proved  by  pos- 
itive testimony.  It  rarely  la  so  proved.  The 
Jury  are  to  determine  whether  It  exists,  and 
the  extoit  of  it  from  the  conduct  of  the 
parties  and  all  the  testimony  in  the  case." 
Morris  v.  State,  146  Ala.  68,  88,  41  South. 
274.  28(>— collecting  many  authoriUee. 

[3]  Aid  and  abet  "comprehend  all  assist* 
ance  rendered  by  acts  or  words  of  encour> 
agement  or  aiqtport  or  presence  actual  or 
constructive,  to  render  assistance  should  It 
become  necessary.  Xo  particular  acts  are 
necessary.  If  «icounag^eDt  be  given  to 
commit  the  felony,  or  if,  giving  due  weight 
to  all  the  testimony,  the  Jury  are  convinced 
beyond  a  reasonable  dpubt  that  the  defend- 
ant was  presttit  with  a  view  to  render  aid 
should  it  become  necessary,  then  that  Ingre- 
dient of  the  offense  Is  made  out"  Ral- 
ford'B  Case,  59  Ala.  106;  Tally's  Gase^  102 
Ala.  6C  et  eeq.,  16  South.  728. 

[4]  If  there  Is  no  larearranganent  w  pre- 
concert mere  presence,  with  the  Intent  to 
give  aid  If  necessary,  is  not  aiding  or  abet- 
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ting  "nuleeB  tbe  prlndpal  knew  of  the  pr»- 
etice,  with  intott  to  aid,  of  snch  person." 
Tally's  Case,  snpra;  'Ralford'a  Case,  supra; 
Horrfa*  Cbm,  nvra;  1  Wbar.  Cr.  Law.  I 

210. 

"Conspiracy,  or  a  common  parpoae  to  do 

in  nnlawfol  act,  need  not  be  shown  by 
posttlre  testimony.  Nor  need  It  be  shown 
that  there  was  prearrangement  to  do  the 
specific  wrong  complained  of."  Martin's 
Case,  80  Ala.  115,  8  Soath.  28,  18  Am.  St 
Rep.  91. 

"So,  if,  being  iwesent  without  preconcert," 
two  or  more  persons  "entered  Into  a  com- 
mon illegal  purpose,  and  one  or  more  of 
tbem  did  the  deed  of  yiolence,  and  the  others 
were  present,  aiding,  abetting,  encouraging, 
or  glrlng  countenance  to  the  unlawful  act, 
or  ready  (with  the  perpetrator's  knowledge 
of  their  intent  to  render  assistance  to  him 
If  necessary— Tally's  Case,  supra)  to  lend  as- 
ilstanoe  If  it  should  become  necessary, 
*  *  *  tbe  other  or  others  are  as  guilty 
as  tbe  actor  or  actors."  Amos's  Case,  8S 
Ala.  1,  4,  ft  South.  749,  7S1  (8  Am.  St  Rep. 
662). 

"To  establish  a  conspiracy,  it  is  not  al- 
ways necessary  to  show  prearrangement  to 
do  the  porticalar  wrongful  act  committed. 
But  it  Is  true  that,  when  two  or  more  per- 
sons enter  upon  an  unlawful  purpose  with  a 
common  Intent  to  aid  or  encourage  each  oth- 
er in  carrying  out  their  common  design,  they 
are  each  responsible,  drllly  and  criminally, 
for  everything  which  may  consequently  and 
proximately  result  from  such  unlawful  pur- 
pose, whether  q)eclaUy  contemplated  or  not" 
Green's  Cas^  07  Ala.  C9,  12  SontlL  416^  iS 
South.  242. 

[S]  This  tragedy  occurred  a  abort  distance 
from  tbe  ac^e  of  a  picnic.  According  to  a 
pbase  of  the  testimony,  and  there  was  much 
conflict  in  it,  deceased  .was,  when  he  receiv- 
ed the  fatal  blow,  on  his  "all  fours,"  with 
bis  head  forced  to  the  ground.  The  defend- 
ant waa  upon  his  back,  striking  Mm,  on  tbe 
bead  and  back,  with  his  fists.  At  this  junc- 
ture, Roy  Cardwell,  from  a  distance  of  about 
flve  feet,  threw  a  rock,  eridently  with  great 
force,  at  the  head  of  deceased,  striking  hhn 
In  the  h&ck  of  the  head,  and  thereby  causing 
his  almost  immediate  death.  On  the  picnic 
grounds  there  was  a  dance  platform.  N6ar 
It  ran  a  spring  branch.  Deceased  and  one 
Connell  came  to  the  grounds  late  in  the  aft- 
ernoon. Deceased  was  drunk.  Jim  Jones, 
and  his  two  sons  Dock  and  Will  (defendant), 
as  was  Roy  Cardwell,  were  there,  tbe  first 
named  appearing,  from  some  of  the  eTldence, 
to  hare  had  a  part  In  the  management  or 
direction  of  the  occasion.  From  a  phase  of 
tbe  testimony  it  appears  that  Jlia  Jones  un- 
dertook to  restrain  Us  son  Do<dc  from  re- 
sponding to  a  request  of  deceased  for  a 
talk  with  him.  Soon  after  this,  and  after 
deceased  and  Oonnell  had  crossed  tbe  branch 
from  the  side  of  tt  on  which  Jim  Jones  was, 
Jim  Jones,  some  of  the  testimony  went  to 
67  80.-S 


show,  made  a  hostile  remark  of  a  character 
readily  susceptible  of  the  Interpretation  that 
It  referred  to  deceased  and  Connell,  and 
which  was  capable  of  being  understood  as 
commanding  the  "boys"  to  take  extreme 
measures  against  deceased  and  Connell  if 
they  undertook  to  recross  tbe  branch;  to 
which  Dock  replied,  "I'll  do  it"  Deceased 
went  off  with  Connell,  something  like  100 
yards,  from  the  picnic  gronnds.  They  stop- 
ped on  the  roadside,  deceased  sitting  or  ly- 
ing down.  Within  a  few  minutes,  Jim  Jones 
and  Charley  Barnes  went  In  the  same  gen- 
eral direction,  but  by  another  road.  The  de- 
fendant's contention  was  that  Jim  Jones 
and  Barnes  were  in  search  of  Jim  Jones* 
horse.  The  theory  of  the  prosecution  seems 
to  have  been  that  their  purpose  was  to  In- 
tercept deceased  and  Oonnell  or  to  strike  the 
road  on  which  they  were,  beyond  them,  and 
to  return  by  tbe  place  wbere  deceased  and 
Connell  were.  Dock  Jones,  Roy  Cardwell, 
and  defend^t  remained  upon  or  about  the 
platform.  Jim  Jones  and  Barnes,  accord- 
ing to  some  of  tbe  testlpiony,  did  come  by 
deceased  and  Connell;  whereupon  Jim  Jones 
and  Connell,  or  decMsed,  or  both,  became 
loTolved  In  a  controversy.  There  was  tes- 
timony from  which  it  could  be  reasonably 
found  that  Barnes,  during,  or  Immediately 
after,  this  controversy,  returned  to  the  plat- 
form and  had  a  few  words  with  Dock  Jones; 
that  Dock  and  the  defendant,  almost  Imme- 
diately, started  at  a  rapid  gait  toward  the 
place  at  which  deceased  and  Connell  were; 
that  Boy  Cardwell  followed  them  a  few 
steps  behind,  he  being  In  a  run;  that  Dock, 
upon  his  arrival  at  the  place,  first  encoun- 
tered Connell  and  entered  into  a  fight  with 
him;  that  defendant  passed  on  a  few  feet 
and,  deceased  having  gotten  up,  be  (defend- 
ant) assailed  deceased  with  his  fist  knocking 
him  down;  and  that  Roy  Cardwell  came  up, 
and,  while  the  situation  and  action,  in  re- 
spect of  defendant  and  deceased,  was  as  be- 
fore stated,  Cardwell  struck  deceased  in  the 
head  with  a  rock,  hurled  with  great  force. 

There  was  testimony  tending  to  show  that 
at  times  during  the  period  Intervening,  stat- 
ed to  have  ranged  from  45  minutes  down  to 
15  minutes  between  the  arrival  of  deceased 
at  the  picnic  grounds  and  the  fatal  blow, 
Jim  Jones,  Roy  Cardwell,  and  defendant 
each  had  a  rock  lu  bis  band  or  pocket. 

Under  the  facts,  acts  of  the  parties,  and 
circumstances  shown  by  phases  of  the  testi- 
mony, an  outline  (only)  of  which  we  have 
given,  tbe  questions,  whether  there  was  a 
conspiracy,  prearrangemrait,  entered  Into  by 
Jim,  Dock,  and  Will  Jones  (defendant)  and 
Boy  Cardwell,  to  assail  deceased  and  Con- 
nell, or,  whether  there  was  a  community  of 
unlawful  purpose,  In  the  premises,  existing 
between  Dock  and  Will  Jones  and  Roy  Card- 
well,  or  whether  defendant  aided  or  abetted 
Cardwell  in  the  pramises,  were  for  the  Jury. 
The  court  took  that  view  and  S9.  correctly 
■nbmitted  tbrae  lasues  to  the  jonr. 
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A  great  nnmber  of  spedal  chaiices  were  re- 
quested by  defendaoL  Many  were  given.  A 
large  number  were  refuBed.  Tbose  refused 
are  urged,  in  brief,  as  being  erroneously  so 
treated.  Tbe  court  has,  wltb  great  care,  con- 
sidered each  of  these  charges  refused,  and  so 
In  connection  with  those  given  at  defendant's 
request.  The  major  part  of  those  refused 
were  faulty  In  their  pretermission  of  refer- 
ence, in  hypothesizing  defendant's  acqnlttal, 
to  the  jury  issues  of  conspiracy,  or  p rear- 
rangement, Tel  non,  or  commnnlt?  of  pur- 
pose. 

[1]  Some  sought  the  InstmctioD  tliat  there 
was  no  evidence  of  a  stated  proposition. 
Sucb  charges  may  always  be  refused.  They 
announce  no  legal  proposition.  Charge  CO  is 
of  this  class.  Tbe  remainder  of  those  refus- 
ed were  covered  by  thoae  gtvoi  at  defend- 
ant's request 

We  discover  no  error  In  tihe  ensepted  to 
excerpt  from  the  oral  charge  of  the  oonrt  It 
was  a  general  statement  of  abstract^  sound 
propositions. 

[7}  Ther^  was  np  prejudicial  error  In  the 
court's  dedlnlng,  on  defendant's  motion,  to 
preveiit  counsel  assisting  tbe  prosecution 
from  taking  part  In  tbe  trial  after  tbe  se- 
lection of  the  Jury  and  after  It  had  beoi  an- 
nounced before  the  sdection  of  the  Jury  that 
the  counsel  later  taking  part  In  tbe  trial 
would  not  participate  therein.  Tba  court 
quallflefl  tbe  Jury  as  to  relationship  and  con- 
nection with  the  firm,  and  its  members,  thus 
late  entering  upon  tbe  trial.  It  does  not  ap- 
pear that  defiradant  would  have  employed 
his  peremptory  chall«iges  otherwise  than  he 
did  when  under  the  impression  that  the  as- 
sisting counsel  would  not  partidpato  in  the 
prosecutliui;  nor  that  he  would  liaTe  so  chal- 
lenged any  member  of  the  Jury  In  the  box 
when  informed  that  assisting  counsel  would 
participate  in  tbe  trial.  We  know  of  no 
right  ot  any  court  to  fOrUd  tbe  entrance  of 
properly  eagBgieA  counsel  Into  a  trial  at  any 
stage  of  the  proceedings. 

[I]  The  conditbm  of  deceased,  as  to  sober- 
ness, several  hours  before  the  tragedy  was 
Irrelennt  Tbe  evident  object  of  questions 
in  that  connection  and  of  that  wltb  respect 
to  blood  being  on  deceased's  face  about  IKK) 
o'clock,  before  bis  death  at  o'clock,  was 
to  thereby  account  for  bruises  and  wounds, 
other  than  that  Inflicted  Oardwell,  seen 
on  his  face  and  head  after  his  death.  The 
court  otherwise  gave  defendant  the  full 
benefit  of  tbe  testimony  of  his  witnesses  to 
that  effect.  There  was  no  error  in  sustain- 
ing obJecUons  to  the  questions  indicated. 

[I]  And  in  this  connection,  what  deceased 
told  the  witness  Avery,  several  hours  before 
the  killing,  as  to  bow  he  received  the  wounds, 
was  obviously  Inadmissible. 

[I I]  Jim  Jones  not  being  on  trial,  the  court 
properly  disallowed  tbe  question  to  Tama 


Hand,  seeking  to  show  bar  fathei^  state  of 

feeling  toward  Jim  Jones. 

[11]  There  was  no  error  in  allowing,  over 
defendant's  objection,  the  questions  of  the 
solicitor,  on  cross^xamlnatlon  of  Rosa  Bo- 
den,  with  reference  to  when,  where,  and  bow 
many  times  she  saw  Jim  Jones  tbe  day  of 
the  tragedy.  The  court  did  not  thereby  per- 
mit undue  latitude  on  that  character  of  ex- 
amination of  a  witness  for  the  defendant. 
The  conduct  and  acts  of  Jim  Jones  on  that 
day  were  legitimate  snbjecto  of  Inquiry  upon 
the  issues  In  the  case. 

[1Z]  Whether  Barnes,  a  witness  for  de- 
fendant, bad  been  talking  with  Mr.  Hand, 
another  witness,  about  the  case  was  trreve- 
lant  It  was  not  attempted  to  be  shown  that 
Barnes  bad  been  improperly  infloenqed  in 
respect  of  his  testimony  by  Hand. 

[IS]  Tbe  alleged  declaration  of  Jim  Jones 
to  his  wife  that  he  was  going  to  bant  bis 
mare,  a  stetement  tending  to  refute  the 
prosecution's  theory  that  his  Journey,  on  the 
occasion,  was  vrith  a  view  to  Intercept  or  to 
encounter  deceased  anfl  ConnelJ,  was  inad- 
missible. It  was  self-«ervlng.  It  was  no 
more  than  a  statement  <rf  bis  motln  or  par- 
pose. 

[14]  Dr.  Miller  was  Introduced  by  the  de- 
fendant, and  testified  as  an  expert.  Among 
other  subjects  touched  upon  by  him  in  his 
testimony  was  the  character  and  location  of 
alleged  wounds,  eta,  upon  tbe  exhumed  skull 
of  deceased.  In  this  connection  be  testified, 
substantially,  that  he  did  not  see  tbe  skull 
while  before  the  grand  Jury  returning  the 
indictment,  for  the  reason  that  be  was  not 
examined  before  that  body.  It  was  compe- 
tent for  the  state  to  show,  in  rebuttal,  that 
his  stetement  In  this  regard  was  erroneous. 
The  matter  went  to  his  credibility  and  was 
not,  as  Is  obvious,  Immaterial. 

No  prejudicial  error  ai^earing;  tba  Judg- 
ment la  affirmed. 

Affirmed. 

DOWDELL.  O.  J.,  and  8IBIPS0N  and 
MAXETELD,  JJ.,  concur. 


A.  DREHBR  &  GO.  et  aL  v.  NATIONAIi 
SUKBIir  GO.  et  aL 
(Supreme  Court  of  Alabama.   Dec.  21,  lAll.) 

1.  Bills  arp  Notvs  (H  448,  467*)— Bka.!. 
Pabtt  IK  Ihtbbbbt. 

Under  Gode  1807.  |  2489,  requiring  the 
prosecution  of  actions  in  the  name  of  the  par- 
ty really  interested,  a  beneficial  owner  of  a 
Donnegotiable  inBtniment  may  sue  thereon; 
bat,  where  he  does  so,  he  should  aver  how  or 
in  what  manner  he  became  such  owner. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  M  1377-142S,  1480-14d3: 
Dec.  Dig.  H  443,  467.«] 

2.  BAnKBUPTOT  a  302*)— AonoHS  my  TmvB- 

TXS— GOUPUINT— BEqUISITXS. 

A  complaint,  in  an  action  by  a  trustee  in 
bankruptcy  on  a  bond  executed  by  the  bank- 


■M  nme  topto  sad  MottoB  NOHBBR  la  Dm.  Dig.  A  Am.  Die  Ker  Ne.  SerlM  *  Bv'r  indiM 

Digitized  by  Google 


A.  DBEHER  ft  00.     HATIONAL  SUSETT  Oa 


85 


niptB  and  nretlei  to  eredltors  of  th«  bank* 
rupts,  which  fails  to  arer  that  the  trustee  is 
the  beneficial  owner  of  the  bond,  or  that  the 
bond  was  made  for  the  benefit  of  the  estate  of 
the  bankrupts,  is  demurrable  onder  the  rale 
that  complainta  on  demurrer  must  be  plain, 
positive,  specific,  and  not  dependent  on 
mere  InfereDces  to  ascertain  tlit  right  to  re- 
coTer. 

[Ed.  Notew— Foe  other  cases,  sse  Bankruptcy, 
Dec  Die.  i  308.*] 

3.  Barkbufict  (S  802*)— A.onom  bt  Tbus- 
TKK — Compi^aiht— Eeouibitm. 

A  complaint  on  a  bond  Issued  hj  princi- 
pals snbsequently  becoming  bankmpta  and 
sareties,  conditioned  on  the  prosecuting  of  a 
writ  of  error  to  effect,  which  alleges  that  the 
creditors  named  in  the  bond  as  obligees  sue 
for  the  benefit  of  the  trustee  In  bankraptcy  of 
the  principals,  and  that  the  bankrupt  estate 
and  the  creditors  incurred  liability  for  attor- 
ney's fees  and  expenses  in  the  action,  tnd 
that  the  same  has  not  been  paid,  bat  which 
fails  to  show  that  the  bond  was  made  for  the 
benefit  of  the  estate.  Is  had  on  demurrer, 
thoiwh  the  creditors  are,  onder  Bankruptcy 
Act  Joly  1,  1888,  c  541,  |  64,  subd.  3.  SO  Stat. 
562  (U.  S.  Comp.  St.  1901,  p.  8447),  entitied 
to  attorney's  fees  from  the  estate  Incurred  In 
the  Utintfon,  snd  the  estate  of  the  bankrupts 
cannot  oe  declared  the  beneficial  owner  of  the 
bond  simply  because  It  may  be  Uable  to  the 
creditors  for  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  I  802.*} 

4.  PLUDIHO   (H  192,  862*)  —  DDwrs  nf 
Goifn.AxiiT— Iudodt: 

Wbero  a  complaint  shows  a  right  of  recov- 
vrj,  though  only  for  nominal  damages,  the  de- 
fect arising  from  the  fact  that  It  contains 
daims  for  mirecoTerable  damages  shoold  be 
raaehed  by  a  motion  to  strike  rather  than  by 
a  demnmr. 

[Ed.  Note.— For  otliar  cases,  see  Pleading, 
CeuL^IM^^  408^,  mr^^OSB:  Dec  Dig! 

Appeal  from  CUj  Ooiirt  <tf  Benemer; 
J.  C.  B.  Owlii,  JadgCL 

Actton  by  A.  8.  Cowan,  as  tmstee  In  bank- 
ruptcy, against  the  National  Surety  Com- 
pany and  others  for  breach  of  a  bond  given 
to  A.  Drehw  ft  Co.  and  others.  From  a 
Judgment  tm  dtfendants,  pUtlntlfl  appeals. 

The  eomidalnt  was  as  follows:  "Flain- 
tlff,  A.  8.  Cowan,  suing  in  bis  capacity  as 
trustee  In  bankruptcy  of  the  estate  of  T.  A. 
Uoore.  H.  C  Moore,  and  Moore  Bros.,  claims 
of  the  defendant  the  National  Snrety  Com- 
pany, a  corporation,  and  T.  A.  Moore  and 
H.  a  Moon^  tbo  sum  of  $6,600,  tor  the 
breach  of  a  condition  of  the  bond  made  by 
the  defendant  and  others  va,  to  wit,  the  8th 
day  of  December,  1908,  which  said  bond  was 
In  words  and  flgnres  aa  follows:  [Here  fol- 
lows bond,  ececnted  by  T.  A.  and  H.  G. 
Moore,  and  Moore  Bros.,  a  partnership  com- 
posed of  T.  H.  and  H.  C.  Moore,  as  principals, 
and  J.  M.  Robinson.  Norton  &  Co.,  James  R. 
Dufltn,  and  the  National  Snrety  Company 
as  sureties,  to  A.  Dreher  St  Co.  and  certain 
other  creditors  of  the  bankrupt  firm.  In  the 
sum  of  16,000^  given  as  an  appeal  bond  to 
revem  ft  Judgment  decreeing  the  firm  and 


the  individuals  u  bankrupts,  with  the  otm- 
ditlon .  that  the  said  principals  aliall  proae- 
cnte  said  writ  of  wroi  to  effect  and  answer 
all  damages  in  part  if  tbegc  fail  to  make 
their  pleas  good] — and  which  said  bond  was 
executed  by  Moore  Bros,  and  T.  A.  and  H, 
C.  Mooret  and  tbe  snretlea  therein  named; 
and  tbe  plaintiffs  aver  tliat  the  condition 
of  said  bond  has  been  broken,  in  tills,  to 
wit.  on  the  16th  day  of  May.  1910,  the  writ 
of  error  referred  to  in  said  bond  was  de- 
cided hr  the  United  States  Court  ot  Appeals 
for  the  Fifth  Circuit  adversely  to  plaintiiEB 
in  error,  and  that  tlie  plaintiff  herehi  la 
the  trustee  in  bankraptcr  of  the  estate  at 
said  bankxnpt  moitloned  in  said  bond,  and 
the  said  plalntlffB  In  error  and  their  bonda- 
m&i  have  failed  to  answer  for  all  damages 
and  costs  sustained  by  tin  bankrupt  estate 
by  reason  of  a  suing  out  and  inosecutlog 
said  mit  of  error.**  Dunurrer  2  to  this 
count  was  as  follows:  "It  shows  that  tbe 
obligees  in  laid  bond  are  persona  other  than 
the  plaintiff." 

In  the  second  count  the  creditors  named 
in  the  bond  are  snbstitoted  aa  the  plain- 
tiffs, suing  for  the  use  and  benefit  of  A.  8. 
Cowan,  aa  trustee  in  liankmptcy  of  tbe 
estate  of  H.  C.  and  T.  A.  Moore  and  Moore 
Bros.,  bankrupts.  The  comidaint  from  there 
down  is  like  the  first  count,  with  the  addi- 
tional allegations  following  the  last  words 
in  tbe  first  count  are  the  following:  "In 
tliat  in  the  defense  of  said  writ  of  error  the 
said  bankrupt  estate  or  said  petitioning 
creditors  incurred  llablllty  for  attorney's 
fees  and  expenses  in  and  about  said  de- 
fense, for  which  aald  bankmpt  estate  la 
liable,  and  whldt  baa  not  been  paid,  and 
which  said  fees  and  expenses  are  within 
said  amount  claimed  above;  boice  this  suit. 
And  plaintiff  furtlwr  avers  that  said  A.  8. 
Cowan,  as  trastee  aforesaid,  la  the  boiefl- 
dal  owner  of  tlie  cause  of  acti<m  here  aoed 
oa."  The  fifth  ground  of  demurrer  Inter- 
pmed  hereto  Is  as  follows:  "It  falls  to 
show  that  said  A.  S.  Cowan,  as  trustee,  has 
any  right  or  Interest  or  is  in  any  wise  con- 
nected with  the  alleged  cause  of  action." 

Tamllnson  ft  McCulIough,  IJates,  Jones  ft 
Welch,  and  Trotter  ft  Od^  for  appellant 
Lond<m  ft  Fltts,  for  appelleea. 

ANDERSON,  J.  [1]  The  bond,  as  set  out 
in  the  complaint,  not  being  a  negotiable  in- 
strument, a  suit  thereupon  might,  under 
section  2489  of  tbe  Code  of  1907,  be  brought 
by  the  beneficial  owner;  but,  where  tbe  in- 
strument la  set  out  in  the  complaint  and  is 
made  payable  to  another,  the  plaintiff  who 
sues  as  the  beneficial  owner  should  aver 
that  he  is  such  owner,  and  good  pleading 
should  suggest  that  he  aver  how  or  in  what 
manner  he  was  or  became  the  beneficial 
owner. 
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[2]  Count  1  Aom  not  arer  that  Cowan  1b 
the  beneficial  owner,  or  that  the  bond  was 
made  for  the  benefit  of  the  estate,  and  the 
only  theory  npon  which  he  can  maintain  the 
snlt  on  the  bond  Is  by  drawing  the  Inference 
that  the  bond  was  made  for  the  benefit  of 
the  estate  and  not  the  obllgeea  thereto 
named,  and  complainants,  on  demurrer,  must 
be  plain,  positive,  and  specific,  and  not  de- 
pendent upon  mere  Inferences .  In  order  to 
ascertain  the  plaintUTs  right  to  recover. 

Count  1  was  subject  to  the  defendants* 
demurrer  No.  2. 

[8]  Count  2,  while  In  the  name  of  the 
obligees,  Is  for  the  use  or  benefit  ot  Cowan, 
the  trustee  of  the  estate,  and  who  must  be 
considered,  under  section  2490  of  the  Code, 
the  sole  party  on  the  record.  This  oount  Is  no 
better  as  to  an  avermoit  of  Interest  or 
ownership  than  the  first  one.  There  Is  no 
averment  that  the  estate  la  the  beneficial 
owner,  and  to  determine  that  :bct  we  must 
draw  legal  inferences,  from  the  status  set 
out,  that  the  bond  was  made  for  the  use  or 
bmeflt  of  the  estate,  whidi  we  cannot  do  in 
order  to  stmtaln  a  complaiint  on  demurrer. 
There  la  nothing  in  the  count  to  Indicate 
that  the  bond  waa  made  to  the  creditors 
for  fbe  use  or  benefit  of  the  estate,  and, 
ctmatnilng  the  same  most  strongly  against 
the  pleader,  the  bond  was  made  to  the 
obligees  for  th^r  own  use  and  benefit,  and 
not  as  Indemnity  to  the  estate.  The  caih 
tlon  of  the  complaint  does  say  that  the  suit 
is  brought  for  the  use  and  boiefit  of  Cowan 
as  trustee,  but  there  is  not  a  word  or  sylla- 
ble In  the  body  of  the  com^alnt  daiming 
that  Cowan  Is  the  beneficial  owner,  and  we 
are  put  to  legal  Inferences  In  order  to  read 
sacb  an  averment  into  the  comidalnt,  whlcb 
cannot  be  resorted  to  in  order  to  uphold 
tiie  name  ^liut  donnrrer.  ^nie  ownership 
may  be  aterred  in  general  terms  (Bams  t. 
Oeoige,  119  Ala.  S04,  24  South.  718);  bat 
the  ownershU)  of  Cowan  as  trustee,  or  that 
be  or  the  estate  is  the  beneficial  owner,  Is 
not  specifically  averred  In  either  count  of 
the  complaint 

The  second  count  was  subject  to  ground 
6  of  the  demurrer,  if  not  others. 

On  the  other  band.  If  we  should  read  the 
bankrupt  act  into  the  complaint,  and  hold 
that  the  petitioning  creditors  would  be  en- 
titled to  attorney's  fees  from  the  estate, 
taicurred  in  having  the  debtor  adjudicated 
a  bankrupt  (section  64,  subd.  S,  Bankruptcy 
Act  [Act  July  1,  1808,  c.  541,  80  Stat  662, 
IT.  S.  Comp.  St  1901,  p.  8447];  Collier  on 
Bankruptcy,  687;  Smith  t.  Cooper,  120  Fed. 
280,  66  a  C  A.  678,  9  Am.  Bankr.  Rep.  755; 
In  re  So,  Steel  Go.  [D.  C]  169  Fed.  702,  22 
Am.  Bankr.  Rep.  476),  ^  It  would  not 
necessarily  fbllow  that  the  bond  In  ques- 
tion was  taken  for  the  benefit  of  the  estate, 
or  that  the  obligees  did  not  rely  upon  the 
bond  for  their  attorney's  fees  and  protec- 
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tlon  rather  than  the  eetata.  They  might 
be  able  to  get  said  fees  from  the  estatOi  but 
may  prefer  getting  them  on  the  bond  and 
not  looking  to  the  estate  for  same.  And 
if  they  got  them  on  the  bond,  -the  eetate 
might  resist  the  payment  of  said  fees  a 
second  time;  but  that  Is  a  matter  between 
the  petitioning  creditors  and  the  estete,  and 
the  estate  cannot  be  declared  the  beneficial 
owner  of  the  bond,  as  matter  of  law,  simply 
because  It  might  be  liable  to  the  petitioning 
creditors  for  attorney's  fees  in  having  the 
debtor  adjudged  a  bankrupt 

[4]  We  are  also  aware  of  tba  rule  thal^ 
where  the  complaint  shows  a  r^t  to  re- 
cover, if  only  nominal  damages,  and  con- 
tains claims  for  nonrecoverable  damages,  the 
de'fect  should  be  reached  by  a  motion  to 
strike,  rather  than  by  a  demurrer ;  but  that 
rule  applies  where  the  party  who  sues  Is 
entitled  to  recover  for  the  breadi  and  the 
nominal  damages,  and  not  to  cases  where  the 
suit  is  brou^t  one  who  Is  not  the  obl^fee 
in  ^e  contract,  or  who  has  no  right  to  sue 
as  for  a  general  breatdt,  and  who  grounds 
his  whole  dalm  or  cause  of  action  npon  a 
certain  element  of  damages  growing  out  of 
a  breach  of  the  bond.  Here,  the  idalntUT 
Cowan  shows  no  recoverable  right  as  for  a 
breadi  of  the  bond,  but  bases  his  entire 
claim  or  cause  of  action  upon  coste  and  at- 
torney's feee  which  may  be  Incurred  1^  the 
estate*  and  ftUa  to  aver  that  the  bond  was 
made  as  an  Indemnity  to  the  estete  as 
against  this  elemoit  of  damages,  or  any 
other  facts  showing  titat  said  esUto  is  en- 
titled to  recovw  said  damages  so  claimed 
as  against  these  defendants.  In  other  words, 
the  comitlalnt  shows  no  rijjbt  to  recover  any- 
thing m  the  bond,  tiie  plalntUf  Oowan, 
nominal  or  any  oUier  damages,  and  was,  of 
course,  subject  to  demurrer. 

The  Judgment  of  the  city  court  must  be 
affirmed. 

Affirmed. 

DOWDELL,  O.  J.,  and  SAYBJB  and  SOM- 
EBVILIjE,  JJ.,  concur. 


JONES  T,  STATSL 
(Supreme  Court  of  Alabama.   June  89,  IVLU 
Rehearing  Denied  Dec.  21,  1911.) 

1.  Cbimikai.  Law  (I  547«)— Bvtdbncb— Tss- 

TIMONT  OF  WrrWESS  AT  FOBMEB  TbIAI,. 

Where  a  witnesB  at  a  former  trial  had 
■ince  died,  the  reporter's  notes  of  his  testi- 
mony given  at  such  trial,  though  not  signed 
by  the  witness,  were  admissible  to  prove  his 
teBtlmony. 

[Edl  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  1237-1246;  Dec  Dig.  | 
547.*] 

2.  CaiMiNAL  Law  (1  409*)  —  Inoulpatobt 
Stateuents— Pbkdicatk. 

Where  a  constable  testified  that  he  had 
charge  of  defendant  after  the  coroner's  ver- 


87  BOCTTHBBM  RBPOBTBB 


•For  otbtr  euM  sm  luns  topic  sad  ■•eUon  NUMBSR  in  Me.  Dig.  a  Am.  Dig,  K»j  No.  8«rlM  *  Bep'f  ladeMs 

Digitized  by  Google 


JONBB  r.  8TATB 


87 


fflct,  and  did  not  offer  him  any  reward  or 

threaten  him  In  any  way,  or  offer  him  any  In- 
dacement  to  get  him  to  talk  or  tell  anytmng, 
■ach  proof  was  aafficient  foundation  to  jnatify 
the  umiselon  of  inculpatory  statementa  made 
b;  accused  to  the  witnesa. 

[Ed.  Note.— For  other  casea,  aee  Criminal 
Uw.  Dec  Dig.  S  409  *] 

8.  HoHiciDB  (I  174*)— EviDENCK— Flight. 

In  a  proaecntion  for  homi<dde,  OTldence 
that  accaaed  broke  jail  and  fled  waa  admlBlible 
as  an  incalpator;  circumstance. 

[Ed.  Note.— For  other  casee,  see  Homicide, 
Cent.  Dig.  1  366;  Dec.  Dig.  |  174.*] 

4.  HOVICIDB    (I  174*)— BTIOSITGB— FUOHT— 

Bbcaptcbe. 

Where  defendant,  after  arreat  for  murder, 
brolie  jail  and  fled,  it  waa  not  error  to  admit 
eridence  aa  to  the  circnmatancea  of  Ua  re- 
capture, and  also  proof  of  defendant's  atate- 
ment  that  no  one  aasiated  him  to  eicape. 

[Ed.  Note.— For  other  eaaes,  aee  Homldde, 
Cent.  DIff.  il  865-868;  Dee.  Wt.  1 174.*] 

&  WiTNSSSKS  (I  277*)— OS088<BXAMIKATI0N 

OF  Accused. 

Where  accrued  became  a  witneea  in  hla 
own  behalf,  he  waa  aubject  to  croea-examina- 
tion  like  any  other  witnesa,  and  waa  properly 
eroea-ezamined  aa  to  Ua  eacape  from  jail, 
flight,  etc 

[Ed.  Note.— For  other  cases,  see  Witneaaea, 
CenL  Dig.  ${  929,  m-984;  Dec  Dig.  i  277.*} 

e.  CsnavAL  Law  ({  539*)— Tbiai/— Absbrt 

WmcEss— AmDATiT. 

It  was  not  error  to  aoatain  the  state's 
objection  to  the  reading  of  the  aflidavit  aa  to 
what  an  absent  witness  would  teatlfr,  where 
it  had  once  been  read  to  the  jury,  and  the  evi- 
dence was  not  eepecialiy  material. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Dec  Dig.  I  639.*] 

7.  HOHICIDS   (I  80ft*)— Makslauskeeb— IK- 
STBUCTIOHS--BTIDnTOB. 

The  court  did  not  err  In  omittinr  to  eliarge 
on  manalanghter.  where  there  waa  no  aridence 
on  which  a  couTietion  for  that  offenae  .could  be 
predicated. 

[Ed.  Note.— For  other  caaes,  see  Homicide, 
Cent.  Dig.  IS  M&-6e6;  Dec  Dig.  |  809.*] 

flL  HouzciDX  (I  287*)— Ihbtbuctxons  — Mo- 
tive, 

In  a  proaecntion  for  murder,  an  instruc- 
tion that  the  presence  or  absence  of  a  motive 
in  the  commission  of  an  offense  is  always  a 
tabjeet  of  inquiry,  and  is  of  more  importance 
and  deserving  of  more  consideration  when  the 
identification  of  accused  aa  a  criminal  agent 
depends  on  circumstantial  evidence,  was  prop- 
erly refused,  aa  it  could  not  Itave  been  given 
without  another  inatmetlon  that,  if  the  crim- 
inal act  and  defendant'a  connection  therewith 
were  clearly  proved,  the  aliaence  of  motive  waa 
iDunateriaL 

[Ed.  Note.— For  other  caaea,  aee  Homicide, 
Gent  Dig.  1  602;  Dec.  Dig.  1  287.*] 

9.  Cbihinai.  Law  (H  807,  811*)— iNBmnc- 

nOlf  B  —  PASTIODLAB  FAOTB  —  ABOinfENTA- 
TXTENESa. 

An  instruction  that  the  jury  may  look  to 
the  fact,  if  it  be  a  fact,  together  with  all  the 
other  facta  and  <^rcnmBtances  in  the  case,  that 
defendant  and  decedent  were  friendly  to  each 
other,  in  determining  whether  defendant  had 
any  motive  to  mnrder  liim,  was  properly  re- 
fused aa  arpinientative  and  aa  pving  nndne 
prominence  to  particular  facts. 

[Ed.  Note. — For  other  cases,  aee  Criminal 
Law,  Dec  Dig.  ||  807,  811.*] 


Appeal  from  Law  and  Bqulty  Oonrt*  Mor^ 
gan  County;'  Thomas  W.  Wert,  Judge. 

Will  Jon^  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.  Affirmed. 

The  facta  aa  to  the  admission  of  the  ate- 
Dographer's  notes  as  to  Will  Harvey's  testi- 
mony sufflcloDtly  appear  In  the  opinion.  The 
witness  J.  B.  ^ng  was  permitted  to  testify 
that  he  is  conatable  of  Massey  beat,  »nd 
lived  in  that  section,  and  had  charge  of  tlie 
prisoner,  Will  Joiuis,  after  the  coroner's  \er- 
dlct  "I  bod  a  cwTenatlon  with  bim,  and 
did  not  offor  him  a  reward  or  threaten  him 
In  anj-  wa7i  or'  offer  any  Inducenmt  to  get 
htm  to  talk  to  me  and  tell  anything.  As  we 
were  going  over  that  morning,  be  said  that 
if  be  killed  <dd  man  Banae,  nobody  did  not 
see  blm,  and  couldnt  prove  it,  or  aometbing 
like  that  Then,  after  we  got  there,  be  aald. 
If  they  pnniahed  him  for  it,  they  would  pun- 
ish an  innocent  man.  Aa  we  wait  on  to 
FalkTllle,  be  aaked  me  if  I  had  ever  beard 
of  a  wblto  man  being  fanrt  fOr  killing  aa  old 
negra"  And  In  answer  to  the  anestlon,  it  be 
made  any  atatement  after  ttaat,  and  wbat  it 
was,  be  Bald,  "It  waa  not  much  barm  to  kill 
a  negro  anyway,"  and  that  waa  abont  alL 
Tbomaa  R.  Shlpp  waa  shown  to  be  sberUt  of 
said  county,  and  bla  atatemcnts  aa  to  ISie 
atatemteta  made  by  the  defendant  are  simi- 
lar to  those  testUled  to  by  King,  and  the  pre- 
liminary iffoof  l8  practicaliy  tbe  aame.  It  la 
further  shown  by  this  witness  that  the  de- 
fendant bad  escaped  from  Jail  and  fled; 
that  tbla  occurred  abont  three  weeks  ago. 
Tbe  oonrt  ezelnded  tbe  answer  of  tbe  sher- 
iff aa  to  how  lie  knew  be  broke  Jail,  in  which 
be  aald  that  he  was  gtme,  and  the  other  inis- 
oners  In  Jail  said  that  he  broke  out.  Tbe 
other  nceptlona  to  evidetace  saflBdently  ap- 
pear from  the  opinion. 

The  following  charges  were  refused  to  the 
d^endant:  "(A)  The  presence  or  absence  of 
a  motive  In  tbe  commission  of  an  offenm  la 
always  a  legitimate  subject  of  inquiry.  It 
la  of  more  importance  and  deserving  of  more 
consideration  when  the  Identification  of  the 
accused  as  a  criminal  agent  depends  upon 
circumstantial  evidence.  (B)  Gentlemen  of 
the  Jury,- 1  charge  you  at  the  request  of  tbe 
def^dant  that  you  may  look  to  the  fact,  If 
it  be  a  fact,  together  with  all  tbe  other  facts 
and  circtunstances  in  the  case,  that  the  defend- 
ant and  the  deceased,  Ranse  Wllhtte,  were 
shown  to  be  friendly  to  each  other,  in  deter- 
mining whether  defendapt  bad  any  motive  to 
murder  him." 

P.  M.  Brlndley,  for  appellant.  R.  C.  Brlck- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  tbe  State. 

SIMPSON,  J.  The  appellant  was  convict- 
ed of  the  crime  of  murder  in  the  second  de- 
gree. 

[1]  The  state  offered  to  introduce  a  type- 
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written  cop7  of  tbe  testimony  of  Will  Har- 
vey, deceased,  glYen.  at  a  former  trial  of  this 
case,  and  takoi  down  by  a  etenograpber. 
The  stenograplier  was  sworn  as  a  wltneas 
and  Identlfled  the  testimony  as  that  taken 
down  by  her  at  the  tormer  trial,  stating  that 
she  was  not  sworn  at  the  time  she  took  It 
down.  The  defendant  objected  to  tbe  Intro- 
duction of  tito  evidence^  on  the  gronada  that 
the  stenographer  waa  not  under  oath,  at  tbe 
time  of  taking  down  tbe  eridenoe,  at  the 
former  trial,  and  because  the  testimony  was 
not  signed  by  tiie  witness.  The  objectlcms 
were  overruled,  and  the  testimony,  Including 
the  direct  examination  and  f nw  wiiff*'"*- 
tlon,  was  admitted. 

It  la  tbe  settled  law  of  tbla  state  that  the 
tesUmony  of  a  witness  at  a  formw  trial, 
since  deceased,  thou^  not  signed  by  him, 
may  be  Introduced;  and  this  court  has  said, 
"It  was  competent  to  Introduce  any  wltnen 
who  heard  bis  statements."  Boberts  v.  State, 
68  Ala.  615,  02S ;  Lowe  fltate,  86  Ala.  47* 
51,  S  South.  436 ;  Jeffries  t.  Ourtleman,  76 
Ala.  282,  264;  Marler  v.  States  67  Ala.  65, 
61,  42  Am.  Rep.  95. 

This  court  has  held  that  such  evidence  Is 
admissible  even  when  the  previous  testimony 
was  not  reduced  to  writing,  provided  the  wit- 
ness can  state  tbe  substance  of  all  the  teatl- 
mony  of  said  witness  at  the  previous  trlaL 
Davis  V.  State,  17  Ala.  S54,  866,  et  seq.; 
Harris  v.  State.  73  Ala.  495.  497;  Thompson 
V.  State,  106  Ala.  67,  74.  75,  17  South.  512; 
Degg  V.  State,  160  Ala.  8.  4S  fionth.  484. 

This  case  Is  differentiated  from  the  cases 
in  other  states,  cited  by  appellant,  In  that, 
in  the  present  case,  the  stenographer,  who 
took  down  the  testimony  In  tbe  former  case, 
was  sworn  as  a  witness  In  this  case,  and 
identified  the  typewritten  copy  as  tbe  testi- 
mony taken  down  by  her  in  the  previous 
trial,  which  is  certainly  more  satisfactory 
than  the  testimony  of  a  witness,  merely 
from  his  memory,  as  to  what  was  testified 
In  the  previous  trial. 

The  notes  made  by  stenographers  have 
bem  admitted,  where  the  stenographer  had 
no  indepoident  recollection  of  the  testimony, 
and  the  reasoning  of  tbe  courts  is  sound. 
State  of  Iowa  v.  Smith,  09  Iowa,  26,  68  N. 
W.  428,  81  Am.  St.  Rep.  219;  Wright  v. 
Wright,  68  Kan.  626,  60  Pac.  444. 

There  was  no  error  In  admittii^  thla  tes- 
timony. 

[2]  A  suffldent  predicate  was  laid  for  the 
admission,  of  the  testimony  of  the  witness  J. 
BL  King,  aa  to  Inculpatory  statements  made 
by  the  defendant,  and  there  waa  no  error  in 
admitting  the  same.  Bush  V.  Stat^  136  Ala. 
86,  88,  88  South.  878,  and  Cases  cited;  also, 
the  numerous  cases  cited  In  tbe  brief  of  the 
Attorney  General. 

For  the  same  reasons,  there  was  no  error 
in  admitting  the  testimony  of  Thomas  B. 
Shipp,  aa  to  statements  made  by  the  defoid- 
snt 


(Ala. 

[S]  Proof  of  flli^t  Is  always  admls^Ie, 
and  there  waa  no  error  In  admitting  the  tes- 
timony as  to  breaking  jail  and  flight  by  the 
defendant. 

The  court  excluded  the  hearsay  statements 
as  to  bow  he  broke  jaU,  so  that  the  testimo- 
ny was  merely  as  to  the  fiisAt. 

[4]  For  the  same  reasons  there  was  no 
error  In  allowing  the  testimony  of  Dr.  White 
aa  to  the  circumstances  of  tbe  capture  of 
the  defendant  after  he  had  escaped  from  cus- 
tody. 

There  was  no  reversible  error  hi  permit- 
ting tbe  witness  Scott  to  testify  as  to  atate- 
menta  by  the  defendant  that  no  one  had 
helped  him  to  escape.  It  showed  that  hia  es- 
cape and  flight  waa  bis  own  voluntary  act. 

[I]  There  was  no  error  In  permitting  the 
questi(ni8  to  the  defiendant,  im  cros»«xamlna- 
tion,  aa  to  bia  escape  from  jail,  flif^t.  etc. 
A  defendant  who  testifies  is  subject  to  cross- 
examlnatton  like  any  other  witness. 

[I]  There  waa  no  oror  in  sustaining  the 
objection  by  the  state  to  the  reading  of  the 
showing  as  to  what  Nancy  Blackwood  would 
swear.  It  bad  already  been  read  to  the  Ju- 
ry, and  tbe  witness  could  not  state  what  the 
threats  were.  Besides,  thwe  was  no  evi- 
dwce  tending  to  show  Out  Harry  Wllhlte 
was  anywhere  near  tbe  place  of  the  kllllns. 
and  the  time  fixed  waa  a  year  before  tbe  IcUl- 
Ing. 

[7]  There  was  no  error  in  tbe  f&ilnre  of 
the  court  to  diaive  on  the  subject  of  man- 
slaughter. Besides  the  fact  Uiat  no  specific 
charge  was  requested  on  that  subject,  there 
was  no  evidence  in  the  case  on  which  man- 
slaughter could  be  predicated.  See  authori- 
ties cited  In  brief  of  Attorney  General ;  Wil- 
liams V.  State,  147  Ala.  14,  41  South.  992. 

[I]  There  was  no  error  in  the  refusal  to 
give  charge  A  requested  by  the  defendant. 
As  said  by  Brickeil,  C.  J..  In  discussing  a 
similar  cbarge,  the  charge  "could  not  have 
been  given  without  misleading  the  Jury,  un- 
less additional  Instructions  b^ad  been  given, 
stating  that  if  the  criminal  act  and  the  con- 
nection of  the  appellant  were  clearly  proved, 
the  absence  of  evidence  of  motive  was  imma- 
terial." aifton  V.  State,  73  Ala.  474,  479; 
Branson  v.  State,  124  Ala.  38.  89,  40,  27 
South.  410. 

[I]  Charge  B,  requested  by  the  defendant, 
was  properly  refused,  being  "argumentative 
In  a  soise,  and  singling  out  and  giving  undue 
prominence  to  the  facts  proposed  thus  to  be 
brought  to  the  attention  of  the  Jury."  Stone 
V.  State,  105  Ala.  70-71,  17  South.  114.  and 
cases  cited ;  Fountain  v.  State,  98  Ala.  41. 
42.  46,  13  South.  492;  Campbell  v.  State,  133 
Ala.  81,  84,  88,  81  South.  802,  91  Am.  St. 
Rep.  17. 

There  being  no  reversible  error  in  the  rec- 
ord, the  Judgment  of  the  court  is  affirmed 

Afiarmed. 

DOWDELL,  a  J.,  and  IfcOUDLLAN  and 
I  MAVfISSjD,  JJ,  concur. 


57  SOtrTHBBN  BBFOBTEB 


Digitized  by  Google 


BIZBT-THEXSEIT  00.  T.  EVAM8 


89 


BIXBT-THEISIIN  GO.  t.  BVANS. 
<Saprraie  Court  of  Alabama.   Not.  28,  1911.) 

L  Appeai,  and  Bbboe  ({  1042*}— BnuNOS  on 

Pleadiros— Review. 

Error  may  not  be  predicated  on  the  conrf  ■ 
refasal  to  strike  matter  from  a  complaint,  alnee 
defendant  may  object  to  the  evideoce,  except 
to  tbe  court's  oral  charge  aathoiizing  recovery, 
or  reqoest  a  special  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error;  Gmit.  Dig.  ||  4110-4U4;  Dee.  Dig.  % 
IOCS.*] 

X  Attkal  ajtd  Buob  (i  1000*)— Etideho»— 
Pkvudicb. 

Admission  of  parol  evldenee  as  to  the  time 
and  place  of  coaTersations  between  plaintiff 
and  defendant's  president  prior  to  the  execo- 
tlon  of  the  contract,  not  calung  for  tiie  contents 
of  such  conversa^ns,  was  not  prejudicial  to 
defendant. 

[Ed.  Note.— For  other  easM,  ■••  i^ipMl  and 

Error,  Dea  Dig.  |  106a*] 

3.  OAMAOEa  (|  175*)— Bbeaoh— Etidbhcb. 

In  an  action  for  breach  of  a  contract  to 
loan  money,  plaintiff  was  entitled  to  show  tliat 
in  the  ne|p>ttation8  leading  np  to  the  contract, 
he  had  commnnicated  to  defendant's  represen- 
tatives  information  of  the  fact  that  he  wonld  be 
onable  to  get  mone^  elsewhere:  notice  of  such 
fact  being  a  condition  to  plaintiff's  right  to  re* 
cover  substantial  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  469-471;  Dec  Dig.  1 17S.*] 

4.  DaHASES    (I    120*)  —  GOUTBAOT  TO  LOAH 
HONET— BbEACH— PBOBITS. 

Defendant  agreed  to  loan  plaintiff  not  to 
exceed  f2,000,  to  reconstroct  a  band  saw  mill 
and  a  dam,  and  to  furnish  logs  to  be  sawed  by 
plaintiff  at  the  mill  In  such  a  gaantity  as  would 
make  Oi*  Inll  for  sawing,  at  the  rates  specified, 
equal  to  the  amount  loaned  and  no  more,  with- 
in five  years,  plaintiff  agreeing  to  construct  the 
mill  and  power  and  saw  all  defendant's  logs  at 
the  price  st^ulated*  and  to  tht  full  capacity  of 
the  mm.  If  necessary,  and  to  give  detenduit's 
boslneM  a  preference  over  that  of  o^ers.  Held, 
that  plaindfl,  on  breach  of  such  contract,  was 
entitled  to  recover  the  rental  value  of  the  old 
mill  dnring  the  reasonable  time  required  for  Its 
restoration,  otktrwift  interest  on  tbe  value  of 
tke  miD.  bat  not  profits  to  be  realized  out  of 
sawing  logs  in  excess  of  the  number  sufficient 
to  discharge  the  debt,  and  tiioBe  which  plaintiff 
might  have  realized  by  the  operation  of  the  mill 
in  Its  old  form  during  the  period  necessary  for 
its  restoraticm  after  the  breach,  or  profits  rea* 
sonably  to  be  expected  from  defendant's  busi- 
ness above  the  amount  necessary  to  pa^  plaiu- 
tiiTs  debt,  nor  profits  to  be  earned  during  the 
time  required  for  the  restoration  of  the  mill 
after  defendant's  breach,  and  which  plaintiff 
might  have  earned  but  for  the  breach,  nor  prof- 
its he  expected  to  earn  by  sawing  enough  logs 
to  pay  bis  debt. 

[Ed.  Note.— For  odMr  cases,  see  Damages, 
Gent.  Dig.  H  291-805;  Dee.  Dig.  1 12a*] 

&  DaKAOEB  (I  ISO*)— GOHTKAOI— BUACH. 

In  an  action  foa  breach  of  a  contract  to 
loan  money  to  be  used  in  part  in  reconatructiQg 
a  water  power  attached  to  a  sawmill,  plaintiff 
was  entitled  to  recover  for  actual  losses  ioclud- 
ing  tbe  cost  of  partially  destroying  the  old  dam 
preparatory  to  reconstructing  it,  the  cost  of 
restoring  It  to  its  former  conmtion  after  breach 
of  the  contract  and  its  rental  value  ad  interim, 
from  the  time  its  nse  was  lost  to  plaintiff  by 
reason  of  the  improvement  undertaken,  aim 
until  it  could  have  been  restored  in  the  ezerdse 
of  reasonable  diligence  after  breach,  and  money 


expended  on  the  faith  of  the  contract,  as  well 
as  the  value  of  labor,  materials,  and  tools  fur- 
nished by  plaintiff  and  eonmmed  In  the  proper 
prosecution  of  the  woi^  and  not  othennse 
ngnred  into  the  damages  assessed. 

[Ed.  Note.— For  other  cases,  see  Damage^ 
Cent  Dig.  H  291-305;  Dec  Dig.  {  120.*] 

8.  Ck)nTRAaTs  <|  45*)— Loan  of  Monet  — 
Bbeach  —  Advanoeicekib  bt  Bobeowsk— 
Damages. 

Where  a  contract  to  loan  money  to  be  nsed 
in  the  construction  of  certain  improvements  on 
its  face  provided  for  defendant's  advancement 
of  the  total  sum  agreed,  at  one  time,  and  piam- 
tifTs  expenditure  of  additional  sums  only  in 
case  the  advancement  was  insulDcicnt  to  com- 
plete the  improvement,  but  there  was  evidence 
that  the  parties  agreed  on  a  method  by  which 
plaintiff  made  expenditures  for  labor  for  which 
he  was  reimbursed  by  defendant  on  tbe  presen* 
tation  of  pay  rolls  showing  such  expenditures* 
money  expended  by  plaintiff  under  such  ar- 
rangement for  wluch  defendant  snbseqaentily 
refused  to  reimburse  him,  was  recoveraDlc 

[Ed.  Note.— For  other  eases,  see  Oontraets. 
Dec  Dig.  I  45.*] 

7.  gontbaots  (i  170*)  —  conbtbdonoh  bt 
Parties. 

Where  a  contract  to  loan  money  for  the 
improvement  of  a  dam  contained  nothing  Indi- 
eating  that  the  construction  of  a  new  water 
bouse  above  the  dam  was  not  contemplated,  it 
was  competent  for  the  parties  to  interpret  the 
contract  as  proriding  for  construction  of  a  new 
water  house  as  a  part  of  the  dam. 

[Ed.  Note. — For  other  eases,  see  Contracts, 
Cent  Dig.  i  768;  Dec  Dig.  {  170.*] 

&  GoNTBAOTS  (I  201*)— Bbeaoh— Effect. 

Where  defendant  contracted  to  loan  plain- 
tiff funds  with  which  to  make  certain  improve- 
ments, plaintiff's  misappropriation  of  funds  ad- 
vanced by  defendant,  by  diverting  them  to  uses 
other  than  those  contemplated  by  the  contract 
constituted  a  breach  thereof,  warranting  de- 
fendant's refusal  to  further  perform. 

[Bd.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  H  U74-1180;  DecDlg.  i  261.*] 

Appeal  from  Circuit  Court,  Marshall  Oonn- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  UiltOD  H.  Evans  against  the 
Blxiby-Thelsen  Company.  Judgmmt  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded. 

Count  1  was  as  follows:  "Plaintiff  claims 
of  defendant  $1,000  damages  for  the  breach 
of  a  contract  whereby  defendant  promised  to 
loan  plaintiff  enough  money  to  erect  certain 
Improvements  upon  certain  lands  belonging 
to  plaintiff,  not  exceeding  f 2,000;  that  the 
consideration  of  this  promise  was  that  plain- 
tiff should  tear  away  certain  improvements 
already  standing  on  said  lands,  and  should 
erect  certain  new  Improvements,  and  after 
their  completion  should  do  certain  work  for 
defendant  at  agreed  prices;  that  in  pursu- 
ance of  said  contract  plaintiff  did  tear  away 
said  improvements  already  on  said  land ; 
that  defendant  broke  its  contract,  in  this: 
That  It  failed  and  refused  to  loan  said  money 
to  defendant  And  plaintiff  avers  that  he 
tias  been  damaged  In  this  especially :  He 
tore  away  tbe  Improvements  on  said  land, 
which  were  of  great  value,  to  wit,  (500;  he 


*r«  pUsr  cases  see  same  toplo  and  sseUon  NUMBBB  la  Cm.  Dig.  A  Am.  Dig.  Kay  Ne.  Serlss  *  Rcji'r  Indexes 


Digitized  by 


Google 


40 


67  SOUTHERN  BBPOBTVB 


(Ala. 


expended  nrndi  money  for  labor  In  tearing 
tlie  same  awa^,  to  wit,  $260 :  he  was  unable 
to  obtain  said  loan  elsewhere,  and  was  un- 
able to  erect  new  Improrementa,  and  be  bas 
been  dama^d  on  account  of  tbe  loss  of  the 
rent  on  encb  premises  and  improrements  for 
a  long  time,  to  wit,  12  montbs ;  that  the  rmt- 
al  value,  when  - completed,  would  tuve  been 
a  large  sum,  to  wit,  ¥60  per  month ;  that  the 
TBlne  of  said  premises  would  hare  been  great, 
had  said  new  Improvements  been  erected,  to 
wit,  $3,600,  whereas,  they  are  not  now  worth 
over  $500 ;  that  relying  on  defendant's  prom- 
ise, plalntUF  purchased  material  for  the  pur- 
pose of  erecting  said  new  Improvemaits,  of 
great  value,  to  wit,  $1,000,  but  that  on  ac- 
count of  defendant's  refusal  to  furnish  said 
money,  and  the  delay  on  account  thereof,  said 
material  had  greatly  deteriorated  In  value, 
to  wit,  $500 ;  that,  relying  upon  the  promises 
of  defendant,  the  plaintUT  was  put  to  great 
expense  and  loss  of  time  In  making  prepara- 
tions to  erect  said  new  Improvements,  of 
great  value,  to  wit,  $300,  all  of  which  has 
been  lost  and  rendered  worthless  to  plain- 
tltr.  And  plaintiff  avers  that  the  several  ele- 
ments of  special  damages  above  set  out  were 
all  within  the  reasonable  contemplation  of 
the  parties  at  the  time  of  making  said  con- 
tract and  at  the  time  of  its  breach  by  defend- 
ant" 

Count  2:  "Plaintiff  claims  ot  defendant 
the  sum  of  $1,000  for  the  breach  of  a  contract 
entered  Into  between  tbem,  whereby  for  a 
valuable  consideration  defendant  agreed  to 
furnish  and  deliver  at  plaintiff's  sawmill 
logs  to  be  sawed  by  plaintiff  as  lumber  at 
spedfled  prices  per  M.  feet  board  measure, 
to  the  amount  of,  to  wit,  $6,000,  and  in  addi- 
tion thereto  did  agree  to  pay  plaintiff  tbe 
sum  of  30  cents  per  M.  feet  board  measure, 
for  stacking  said  lumber ;  and  defendant  did 
agree  to  loan  plaintiff  the  money  necessary 
to  erect  and  equip  said  mill,  not  exceeding 
$2,000,  and  tbat  defendant  had  broken  Its 
said  contract.  In  this:  It  refused  to  loan 
plaintiff  said  money,  and  thereby  prevented 
plaintiff  from  complying  with  said  contract 
and  defendant  failed  to  furnish  and  deliver 
said  logs,  whereby  plaintiff  has  been  unable  to 
saw  said  logs  and  stack  said  lumber,  and  be- 
cause thereof  plaintiff  bas  lost  a  large  profit, 
which  he  would  have  made  on  the  sawing  of 
said  logs  and  stacking  said  lumber,  to  wit 
the  Bum  of  $1,999,  and  plaintiff  avers  tbat 
he  has  at  all  times  been  ready,  able,  and  will- 
ing to  perform  his  part  of  tbe  said  contract, 
if  defendant  would  perform  Its  part  of  the 
contract,  which  was  necessary  In  order  to 
enable  plaintiff  to  perform." 

John  A.  LuA*  tac  appellant  Street  &  Is- 
bell.  for  appellee. 

SATBE,  J.  There  was  no  error  In  the 
court's  rulings  on  the  pleadings.  Blxby  v. 
Evans,  1G7  Aln.  431,  62  South.  843,  29  U  B. 
A.  (N.  S.)  194,  140  Am.  St  B^.  47. 


[1]  Xhe  ooort  onmiled  deCBDdantfi  motion 
to  strike  from  the  con^lalnt  certain  Items  of 
damages  claimed.  The  mle  here  la  not  to 
predicate  error  of  snOh  rulings  for  the  reason 
tbat  the  defendant  may  protect  himself 
against  Injurious  results,  In  ease  of  error,  by 
objecthms  to  the  erldence^  ti^  exceptions  to 
the  court's  oral  charge  authorbing  recovery* 
and  by  special  diartgea.  Vandiver  r.  Waller, 
143  Ala.  411,  39  South.  186 ;  Southern  Ry. 
Co.  V.  Ck)lenian,  163  Ala.  266,  44  South.  837. 

[2]  Appellee  was  permitted,  over  appel- 
lant's objection,  to  adduce  evidence  of  con- 
versations between  himself  and  the  president 
of  the  defendant  company  prior  to  the  formal 
oecutlon  of  tbe  contract  So  far  as  these 
rulings  related  to  questions  of  time  and  place* 
without  calling  for  tbe  contents  of  those  con- 
versations, if  erroneous,  they  were  entirely 
lacking  In  prejudicial  effect  upon  defendant's 
case,  and  cannot  avail  for  a  reversal. 

[3]  It  was  competent  for  the  plaintiff  to 
show  that  In  the  course  of  the  negotiations 
leading  up  to  tbe  contract  be  had  communi- 
cated to  the  representatives  of  the  defendant 
Information  of  the  fact  tbat  be  would  be  un- 
able to  get  money  elsewhere.  Defendant's 
notice  of  this  special  circumstance  was  a 
condition  upon  which  plaintiff's  right  to  tbe 
recovery  of  substantial  damages  depended. 
Blxby  V.  Evans,  supra. 

[41  When  this  case  was  here  on  the  first 
appeal,  after  stating  In  a  general  way  the 
contract  between  tbe  parties,  and  the  breach 
alleged  by  plaintiff,  we  said  that  actual  dam- 
ages shown  might  be  recovered,  but  that 
profits  such  as  the  plaintiff  may  have  expect- 
ed to  realize  from  the  operation  of  the  mill 
ill  Its  improved  form  could  not  be  recovered 
because  remote  and  incapable  of  that  clear 
and  satisfactory  proof  which  the  law  requir- 
es to  constitute  recoverable  damages.  Per- 
haps It  would  have  been  better  to  discrimi- 
nate somewhat  with  reference  to  the  differ- 
ent circumstances  under  which  the  profits 
claimed  were  to  be  earned,  though  nothing  of 
that  was  intimated  In  the  briefs  which  seem- 
ed then,  as  now,  to  treat  them  as  all  standing 
upon  the  same  footing.  Plaintiff  agreed  to 
saw  all  logs  defendant  might  carry  to  the 
mill  during  five  years  at  a  price  stipulated 
and  to  the  full  capacity  of  tbe  mill,  If  tbls 
should  be  necessary,  to  give  the  defendants 
business  a  preference  over  that  of  other  per- 
sons, and  ttiis  agreement  the  defendant 
might  at  its  option,  extend  for  a  further 
period  of  five  years.  Def  ^dant's  andertaUng, 
on  the  other  hand,  was  to  furnish  logs  to  be 
sawed  by  plaintiff  and  In  a  quantity  wbldi 
would  make  the  Mil  for  sawing,  at  the  rates 
specified,  equal  to  the  amount  of  money  ad- 
vanced by  defwdant ;  no  more.  As  we  read 
the  contract  defendant  had  the  right  to 
spread  its  compliance  ovw  the  period  of  five 
years,  at  the  end  of  whicOi  time  tiie  debt  be- 
came due  and  payable.  This  agrennent  on 
the  part  of  defendant  provided  the  plaintiff 
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wltb  a  nwuu  of  paylnc  the  debt  wblcb  was 
also  Bectured  by  a  nortgase  od  the  mill  and 
the  tract  of  land  upon  which  It  waa  located. 
As  for  those  pn^ts  to  be  realized  out  of  saw- 
ing logs  in  excesa  of  the  number  sufficient  to 
dlsdia^e  the  debt,  and  those  which  the 
plalntlg  ml^t  have  reallnd  the  operation 
of  the  miU  in  Its  old  form  dnrlng  the  p^iod 
neeeasary  for  Its  restoration  with  reasonable 
expedition  after  the  contract  was  breacbed, 
It  Is  dear  that  Ui^  are  qtecalatlTe  and  on- 
lecoreiatde.  No  profits  can  be  predicated 
apon  the  hnatness  to  be  fnndshed  by  defend- 
ant OTee  and  abore  the  amount  neceaaary  to 
enable  the  plaintiff  to  repay  his  debt,  for  It 
cannot  be  known  bow  many  logs  the  defend- 
ant wonld  hare  carried  to  Che  mill,  or  wheth- 
er he  would  have  carried  any.  No  donbt  the 
parties  conteiQplated  that  defendant  would 
cany  other  logs,  but  the  defoidant  might 
bare  refrained  from  doing  so  wltiioat  breadi- 
Ing  bis  engagemoat  Proflts  to  be  earned 
during  the  Urns  required  for  the  restoration 
of  tbe  mill,  and  which  jdatntUt  might  have 
earned  but  for  the  alleged  breadi,  are  like- 
wise nnoertafaL  But  for  the  loaa  of  the  use 
of  Us  mill  during  the  time  required  for  Its 
restoration,  the  law  prorldes  a  reasonably 
certain  measure  of  damages  In  its  rental 
Talne,  to  be  estimated  on  tbe  basis  of  tbe 
property's  fbnuer  condition,  provided  that 
pniod  was  of  such  length  that  It  could  rea- 
sonably be  said  ttiat  the  mill  had  a  ruital 
Talne;  otherwise.  Interest  <m  the  Tslue  of 
tbe  mill.  Southern  Railway  t,  Coleman, 
supra.  Aa  for  those  damages  dalmed  In  tbe 
way  of  proflts  lost,  but  which  he  expected  to 
«am  by  sawing  enough  logs  to  pay  his  debt, 
plaintiff  hardly  seems  to  be  in  much  better 
case.  The  contract  fixes  the  price  plaintiff 
should  receive  It  is  tme,  but  the  cost  to  him 
of  sawing  logs  to  be  fnmiahed  by  defendant, 
and  to  be  spread  at  defoidant's  option  over 
a  period  of  five  years.  Is  as  uncertain  as  the 
other  proverbial  uncertainties  of  the  saw- 
mllllng  business.  The  conclusion  that  plain- 
tiff ^onld  not  be  allowed  to  recover  pros- 
pective proflts  as  damages  for  defendant's 
breach  of  its  contract  to  furnish  money.  If 
there  was  a  breach,  because  such  damages 
were  too  remotely  connected  In  the  contem- 
plation of  the  parties  with  the  alleged  breach, 
and  because  they  are  speculative,  we  think  is 
required  of  ns  by  considerations  of  justice 
that  tfnght  to  obtain  In  such  cases  and  by  the 
antborities  cited  In  the  opinion  on  the  former 
appeal. 

[S]  Bnt  for  actual  losses,  including  herein 
the  cost  to  the  plaintiff  of  partially  destroy- 
ing the  old  dam  preparatory  to  reconstruc- 
tion, tbe  cost  of  restoring  it  to  Its  former 
condition  after  breach  of  tbe  contract,  and 
Its  rental  value  ad  interim,  that  Is,  from  the 
time  Its  use  was  lost  to  plaintiff  by  reason  of 
the  improvement  undertaken  and  until  It 
coaM  have  been  reatored  in  the  ezerdse  of 
reasonabla  dSlisenoe  after  breadi,  and  In- 


cluding also  money  eqjwnded  cm  the  faith  of 
the  contract  as  well  aa  the  value  of  labor, 
materials,  and  tools  furnished  plaintiff 
and  consumed  In  the  proper  prosecution  of 
the  work,  and  not  otherwlsa  flgured  Into  tbe 
damages  assessed— for  these  things  the  plain- 
tiff may  have  a  recovery,  U  wtlUed  to  re- 
cover at  all. 

[I]  The  contract  provided  tbat  "the  party 
of  the  first  part  (defendant)  wHl  advance  to 
the  party  of  the  seomd  part  (plaintiff)  a 
sum  of  money,  bat  in  no  event  to  exceed 
^.000  to  be  used  by  the  party  of  the  see- 
(md  part  as  follows:  The  party  of  tbe  seoond 
part  Is  to  famish  all  Hia  labor  and  material 
to  construct  and  put  in  complete  a  stone  and 
concrete  dam  across  Town  oeek  at  a  p<dnt 
where  a  wooden  dam  Is  now  sttnated,  and  ho 
will  pnrdiase  and  Install  complete  a  turbine 
wheel  and  band  saw  mill,  •  •  •  and  the 
party  of  the  second  part  for  a  valuable  con- 
sideration gnaranteea  tbat  tbe  anm  of  ttamr 
to  be  advanced  by  the  party  of  the  first  part 
win  be  sofflcient  fbr  Ibe  purpose  of  the  im- 
provements ^r^  specified,  but  In  the  event 
of  such  sum  not  being  sufllclent,  be  Is  to  con- 
plete  tbe  same  at  his  own  expense."  On  th« 
former  appeal  we  said:  "The  contract  speaks 
for  itself,  and  conclusively,  as  to  the  ^pfflidl- 
tnre  by  the  plaintiff  of  money  other  than 
that  to  be  advanced  by  defendant  It  con- 
t^plated  Budi  exp«iditare  only  in  the  event 
tbat  the  sum  agreed  to  be  advanced  was  in- 
sufficient to  complete  the  dam.  Plaintiff  waa 
not,  tber^ore,  entitied  to  recover  as  special 
damages  under  the  evidence  sums  so  expend- 
ed." This,  for  the  reason  tbat  the  contract 
on  its  face  and  without  more  must  be  con- 
strued as  providing  for  the  advancement  of 
the  total  sum  secured  at  one  time.  Now 
there  are  in  the  evidence  contained  in  the 
record  Indications  that  the  parties  in  execut- 
ing the  contract,  as  far  as  they  went,  agreed 
upon  a  method  by  which  plaintiff  made  ex- 
penditures for  labor  for  which  be  was  reim- 
bursed by  defendant  upon  tbe  presentation  of 
pay  rolls  showing  tbe  expenditures.  We  hard- 
ly deemed  it  necessary  heretofore  to  say  that 
plaintiff  could  not  have  Judgment  for  sums 
advanced  by  tbe  defendant  under  these  cir- 
cumstances, bnt  it  seems  proper  now  to  say 
that  if  plaintiff  expended  under  this  arrange- 
ment any  sums  out  of  his  own  purse  which 
defendant  subsequently  refused  to  reimburse, 
these  may  be  recovered,  provided  of  coarse 
plaintiff  la  entitied  to  recover  at  all. 

Much  Is  said  about  tbe  water  house.  The 
contract  provides  for  the  construction  of  a 
dam  and  tbe  purchase  and  installation  of  a 
turbine  wheel  and  band  saw  mill.  Nothing 
Is  said  therein  of  the  water  house  nor  of  the 
capacity  of  tbe  wheel  and  band  saw.  There 
was  evidence,  properly  admitted,  to  the  effect 
that  the  water  bouse  constituted  a  part  of 
the  dam  and  that  the  parties  mutually  under- 
stood and  Intended  that  tbe  wheel  and  band 
saw  should  be  of  a  siae  and  capacity  wblcb 
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rendend  a  new  water  honae  necemxy  to  tbe 
execution  of  tbe  contract  If  eo,  the  water 
boase  and  dam  proper  ought  to  have  been 
placed  upon  tbe  same  footing  In  estimating 
plaintUTfl  reooTerable  damages,  and  tbe  trial 
coart  properly  refused  tboee  requested  charg- 
es which  assumed  that  the  water  house  was 
not  a  part  of  the  dam  within  the  meaning 
of  this  last  term  as  used  In  tbe  contract 
[7]  There  being  nothing  to  the  contrary  Ifi 
the  language  of  tbe  contract,  It  was  compe- 
tent for  the  parties  to  so  Interpret  It,  In 
which  event  it  was  the  duty  of  the  court  to 
enforce  tbe  contract  according  to  tbe  inter- 
pretation put  upon  it  In  practice  by  both 
parties,  l^ere  was,  on  tbe  other  hand,  erl- 
denoe  for  the  defendant  which  wait  to  show 
an'^  8gre«nent  that  tbe  water  bouse  was  to 
remain  undisturbed,  and  the  court  was  re- 
quested by  the  defendant  to  instruct  tbe  Jury 
that  if  there  was  such  an  understanding  or 
agreonent,  plaintiff  was  not  entitled  to  re- 
cow  money  expended  in  tearing  out  the  old 
watw  house  or  building  tbe  new.  A  charge 
to  that  effect  should  hare  been  gfrai. 

[I]  Defendant  pleaded,  and  brought  evl- 
d«aice  tending  to  show,  that  plaintiff  first 
breached  the  contract  by  the  misappropria- 
tion of  funds  advanced  by  defendant  by  di- 
verting them  to  usee  other  than  those  con- 
templated and  agreed  upon  In  the  contract 
There  were  no  special  repHcatlona  to  these 
pleas.  Charges  hypothesizing  proof  of  these 
facts  and  directing  a  finding  for  the  defend- 
ant on  sudi  liypothesls  should  have  bem 
given. 

We  will  not  be  understood  as  passing  upon 
the  1^1  sufficiency  of  those  pleas  which 
were  ruled  In  favor  of  the  appellant.  What- 
ever may  be  said  of  those  pleas,  the  Issuea 
should  have  been  stated  to  tbe  Jury  as  they 
were  formulated  In  tbe  pleadings.  Of  some 
of  the  pleas  it  may  perhaps  be  properly  said 
that  they  were  nothing  more  than  the  gener- 
al issue. 

The  trial  court  In  some  respects  held  to  a 
theory  of  the  law  of  the  case  different  from 
that  stated,  and  the  Judgment  reaiAed  must 
be  reversed. 

Beversed  and  remanded.  AH  the  Justices 
concur. 


ABINGDON  HIIXS  T.  OROOAN. 

(Supreme  Court  of  Alabama.   June  15,  1911. 
On  Application  for  Rehearliw, 
Dec.  21,  1911.) 

1.  Hauoxous  PaosEounoR  (}  21*)— DcrBNSa 

— CONSULTIKO  ATTOBNBT. 

That  defendant  consulted  a  reputable  at- 
torney before  Instituting  the  alleged  malidooa 
prosecution,  and  the  attorns  advised  the  pros- 
ecution. Is  not  <xt  Itself  a  defense  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Gent  Dig.  H  40-44;  Dec.  IHg.  | 
21.*] 


2.  Appeal  and  BIbbob  (|  232*)— Psbsbhta- 
noH  BiLow— OBjTBonoirB  to  Bvidbhci. 
An  objection  that  evidence  was  a  mere 

opinion  or  condurion  cannot  be  first  raised  on 

appeal,  where  the  objection  below  was  upon 

another  ground. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Gent  Dig,  |i  1851,  U68,  MM,  14S1; 

Dec  big.  I  232.*) 

8.  HALnnouB  PaoaioDmH  (|  08*)— Aoitoitb 
— Adhibsioh  or  Evidbncb. 

In  an  action  against  a  corporation  for 
malldoua  prosecution  on  a  charge  of  enticing 
defendant's  employes  away,  plaintiff  could  show 
that  tbe  deputy  sheriff  who  arrested  lihn  was 
appointed  at  defendant's  request.  In  determin- 
ing whether  he  was  acting  as  defendants  agent 
in  arresting  plaintiff,  and  not  in  his  omdal 
capacity. 

[Ed.  Note.^For  other  cases,  see  Malidona 
IWecution,  Cent  Dig.  {{  117-124;  Dec.  Dig. 

4.  SfAi.iciouB  Pbobbcution  (S  68*)— Pinn- 

TIVB  Da1£AGBB. 

Punitive  damages  may  be  recovered  for  a 

malicious  proaecutfoD. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  167;  Dec  Dig.  | 
68.*] 

6.  Dajiaqbs  (t  208*)  —  Puwmvn  Dahaob  — 
Just  QcEsrroN. 

The  amount  of  punitive  damages  allowable 
in  an  action  for  malldoua  prosecution  is  a 

auestion  for  the  jury  under  proper  instruc- 
ons;  punitive  damages  being  admlsdbla. 
[Bd.  Note.— For  other  cases,  see  Daauges, 
Gent  Dig.  I  2a0i  Dea  Dig.  i  20&*} 

On  Application  for  Iteheariog. 

6.  Maucioub  PBosBouTion  (i  04*}— Actions 
—  SumounoT  or  BvinxM cb  —  Pbobablb 

Gausx. 

Evidence,  In  an  action  agaiost  a  corpora-  ' 
tlon  for  malicious  prosecution  on  its  charge  of 
enticing  defendant's  employ^  away,  hetd  not  to 
show  that  there  was  probable  cause  for  defend- 
aht  to  believe  that  phOntUE  was  guilty  of  the 
offense  for  which  be  was  prosecuted. 

[Bd.  Note.— 'For  other  cases,  see  Malidoas 
Prosecution,  Cent  Dig.  |i  lSl-163:  Dec.  Dig. 
8  64.*]  ^  " 

7.  Malicious  Pbobicutiok  (|  71*)— Actions 
— SumoiEHOT  or  BmsirGS-QuBSTioN  roB 
Jubt. 

In  an  action  for  malicious  prosecution  on 
a  charge  of  entidng  defendant's  employes  away, 
whether  the  prosecndons  were  insutated  to 
good  faith  on  the  advice  of  counsel  Md  a  jury 
question. 

[Ed.  Note.— For  other  cases,  see  Malieions 
ProsecutlMi,  Cent  Dig.  %%  160-167;  De&  Dig. 


Appeal  from  Law  and  Eiiulty  Oourt,  Madi- 
son County;  Tancred  Betts,  Judge. 

Action  by  EL  R.  Orogan  against  the  Abing- 
don Mills.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Cooper  &  Cooper  and  Paul  Speaker  for  ap- 
pellant Taylor  &  Drake  and  M.  H.  Lanier, 
for  appellee. 

MATFIBLD,  J.  This  was  an  action  hy  ap- 
pellee against  appellant  to  recover  damages  ' 
for  malicious  prosecution.  Tbe  case  was  ul- 
timately tried  on  counts  1  and  3.   There  are  ' 
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110  special  pleta  to  thcM  counts.  Eacb  de- 
clares apon  a  separate  proBecution.  Tbls  Is 
tbe  second  appeal  In  this  case ;  the  first  be- 
ing reported  in  167  Ala.  146,  62  Soutb.  S96. 
A  number  of  the  qneations  presented  for  re- 
view  on  tbls,  tbe  second  appeal,  were  decided 
ID  the  former;  and  as  to  these  we  see  no 
reason  to  dciMtrt  from  onr  mllns  heretofore 
aonooneed. 

Tbe  first  Insistence  Is  that  the  plaintiff 
was  guilty  of  mUdng  away  employes  of  the 
defendant  This  was  the  offense  for  which 
be  was  prosecnted;  or  at  least  the  evidence 
showed  conclnslvely  that  there  was  probable 
cause  for  believing  him  to  be  guilty  of  such 
offense,  and  that  therefore  the  defendant 
should  not  be  held  liable  to  a  dvil  suit  for 
iDstitnUng  this  prosecntkm  against  the  plain- 
tiff. 

We  cannot  agree  with  counsel  in  this  oon- 
teotion.  It  was  mled  on  the  tozimer  appeal 
in  this  case — ^if  not  expressly,  by  necessary  Im- 
pUcation — that  under  the  evidMice  this  was 
a  question  of  fact  for  the  Jury,  and  that  the 
trial  court  properly  submitted  it  to  tbe  jury, 
under  correct  instructions.  And  there  Is  no 
such  difference  between  the  oTldence  adduced 
on  the  first  trial  and  that  brought  out  on 
the  second  as  to  warrant  the  court's  with- 
holding this  question  from  the  Jury. 

The  plaintiff,  when  arrested  on  these 
charges,  waived  a  preliminary  trial  and 
gave  twnd  to  a{^ear  and  answer  any  charge 
that  might  be  preferred  by  the  grand  Jury. 
The  grand  Jnry  failed  to  Indict  the  plain- 
tiff, tn  either  case,  for  the  offense  chained, 
but  did  return  an  indictment  against  blm  for 
carrying  on  the  business  of  emigrant  agent 
wittiont  a  license — whi<di,  of  course,  was  an 
offense  sqiarato  and  distinct  from  that  of 
which  he  was  charged. 

It  is  next  Insisted  that  the  prosecution  of 
the  plaintiff  was  instltnted  by  the  agents  of 
tbe  defendant,  on  the  advice  of  reputable 
practicing  attorneys,  given  on  a  fall  and  fair 
statement  of  all  the  facts  known  to  the  afil- 
ant,  or  which  by  pmga  means  could  have 
been  ascertained. 

It  is  sufficient  to  say,  as  to  this  Imilstence, 
that  whether  or  not  that  was  done  In  the 
manner,  to  the  extent,  and  with  the  purpose, 
to  make  It  a  complete  defense  to  the  action, 
was  a  question  of  fact  for  the  Jury,  and  not 
one  of  law  for  the  court;  and  that  the  court 
did  not  «T  In  submitting  these  questions  to 
the  Jury  voAtx  proper  instmctlons,  which 
the  trial  oourt  seems  to  have  given. 

[1]  The  mere  fact  that  a  person  desiring 
to  institute  a  prosecution  consults  a  reputa- 
ble attorney  before  so  doing,  and  that  such 
actomey  advises  tbe  prosecution,  does  not  of 
Itsdf  amount  to  a  complete  defense  to  an 
.action  tOT  malidously  instituting  such  prose- 
cntlnL  All  this  might  be  done,  and  yet  the 
prosecatlcm  be  maliciously  Instituted. 

Whether  tbe  affiant  made  a  full  and  fair 
sutannt  of  Che  facts  to  the  attorney,  wheth- 


er he  meA  proper  diligence  In  order  to  ascer- 
tain the  facts,  and  whether  he  consulted  the 
attorney  for  the  purpose  of  obtaining  the  ad- 
vice of  such  attorney  and  acting  upon  it 
rather  than  upon  his  own  Judgment,  or  for 
other  motives,  wwe  in  this  case  (and  an 
QBually)  questions  of  tact  for  tbe  determina- 
tion of  the  Jury. 

All  the  evidence  in  this  record  has  been 
carefully  read  and  consid^ed,  and  we  have 
reached  the  conclusion,  not  only  that  tbe 
trial  court  correctly  submitted  these  ques- 
tions of  fact  to  the  Jury,  but  also  that  the 
action  of  the  court  was  proper,  in  declining 
to  award  a  new  trial  on  account  of  InsufiB- 
clency  of  the  evidence,  or  on  the  ground  that 
the  Juiy  acted  contrary  to  tlie  instmqtlons  of 
tbe  court  upon  this  question. 

We  do  not  think  that  tbe  court  nred  In 
allowing  secondary  proof  as  to  the  contents 
of  the  affidavit  and  warrant  Tbm  case  was 
reversed  on  tlie  former  appealt  and  one  of 
the  grounds  of  tbe  reversal  was  the  admissi- 
bility of  this  secondary  evidence. 

The  trial  oonrt  evidently  attempted  to  com- 
ply with  the  rule  annonnced  by  this  court 
on  the  former  appeal,  as  to  tbe  admission 
of  such  evidence.  The  secondary  proof  was 
made  by  the  officer  who  issued  the  warrant 
and  before  whom  the  affidavit  was  taken,  and 
he,  of  course,  was  the  proper  custodian  of  it 
He  testified  that  It  was  lost  and  ttiat  he  had 
made  nnaTalllBg  search  for  It;  that  the  pa- 
pers had  gone  up  to  the  grand  Jury;  and 
that  the  lost  papers  were  not  those  of  whicA 
plaintiff  was  custodian,  but  were  quasi  rec- 
ords of  the  proceedings  In  the  Justice  court 

[2]  It  is  insisted  in  the  a^ment  by  the 
appellant  that  the  secondary  evidence  of  the 
witness,  as  to  the  contents  of  the  affidavit 
and  warrant  was  a  mere  opinion  or  condu- 
sion.  This  was  not  one  of  the  grounds  of 
objection  assigned  to  the  introduction  of  such 
proof,  nor  of  the  motion  to  ezdude,  and  that 
question  cannot  be  raised,  for  the  first  time, 
on  appeal.  Tbe  trial  court  evidently  did 
not  have  that  questl(m  presented  to  It  tot 
decision. 

[8]  It  was  ruled  on  the  former  appeal  that 
the  fact  that  Sanders,  one  of  the  defendant's 
agents,  was  appointed  a  deputy  sheriff  at  the 
Instance  of  the  defendant,  was  a  material 
Inquiry,  We  can  see  no  reason  to  recede 
from  what  we  then  said  upon  t^t  question. 
The  facts  that  the  defendant's  agent  was 
thus,  at  its  request,  appointed  to  be  a  dep- 
uty sheriff,  and  that  this  agent  as  such 
deputy,  arrested  tbe  plaintiff  under  the 
warrant  the  basis  of  this  prosecution,  were 
certainly  a  material  inquiry  upon  this  trial. 
Hence  there  was  no  error  in  allowing  proof 
to  be  made  as  to  such  facts.  As  was  said 
in  tills  court  In  the  former  opinion,  if  he 
acted  in  the  matter  solely  as  a  deputf  shei^ 
iff,  and  not  as  the  agent  of  the  defendant 
the  defradant  could  not  be  held  liable;  hnt 
on  the  evidence  in  tbls  case,  it  was  certainly 
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a  qoestlon  for  the  jnry  to  aaj  In  what  ca- 
pacity he  acted  In  Instttntinc  the  proaecntlon 
agalnat  the  plaintUC. 

[4.  i]  We  are  not  prepared  to  say  that  the 
trial  conrt  erred  in  declining  to  grant  the  de- 
fendant's motion  for  a  new  trlaL  While  the 
verdict  and  Judgment  are  Hrger  than  uaual 
in  such  cases,  we  cannot  say  that  the  award 
was  the  result  of  the  bias,  prejadice,  or  other 
Improper  motive  or  influence,  on  the  part  of 
the  Jury.  There  was  evidence  snffideut  to 
warrant  punitive  damages.  Each  count  de- 
clared npon  a  separate  proaecotlon,  which 
was  alleged  to  be  mallctons;  and  this  we 
have  held  to  be  also  a  qnestlon  for  the  Jary. 
If  they  believed  from  the  evidence  that  the 
plaintiff  had  made  oot  his  case  and  was  en- 
titled to  recover,  and  that  the  prosecution 
was  malldooa,  wanton,  and  without  probable 
canse,  they  were  Justlfled  In  awarding  puni- 
tive damages.  The  amount  of  damages.  In 
such  cases,  is  a  question  for  the  Jury,  under 
proper  Instructions  by  the  court 

While  there  may  be  Instances  in  whi<di  the 
trial  conrt  or  an  appellate  court  could  set 
aside  a  verdict  because  so  excessive  as  to 
show  that  the  Jury  were  influenced  Im- 
proper mottvee  or  agendu,  rather  Uun  by 
the  evidence  In  fixing  the  amount,  we  think 
that  this  la  not  such  a  case.  The  verdict  as 
originally  roidered  was  for  96,000;  and, 
upon  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  excessive,  the 
trial  court,  which  had  heard  all  the  evidence 
and  had  every  opportunity  to  obewve  the 
witnesses,  announced  that  a  new  trial  would 
be  granted,  for  this  reason,  unless  the  plain- 
tiff remitted  $2,000  of  sudi  verdict;  where- 
upon the  plaintiff  in  open  court  remitted  $2,- 
000  of  the  verdict,  and  the  conrt  then  over- 
ruled the  motion  for  a  new  trial  and  ren- 
dered a  verdict  for  $4,000. 

After  a  careful  examination  of  all  the  evl> 
denee  In  this  case,  and  due  consideration  of 
the  fact  that  the  suit  was  for  two  malidoua 
prosecutions,  we  are  not  willing  to  put  the 
trial  court  In  error  for  declining  to  award  a 
new  trial,  after  the  plaintiff  had  ronltted 
^,000  of  the  damages  as  fixed  by  the  verdict 
of  the  jury. 

Finding  no  error,  the  Judgmoit  of  the 
trial  court  must  be  affirmed. 

Affirmed. 

SIMPSON,  ANDEBSON,  and  McOLDL- 
LAN,  JJ.,  concur. 

On  Application  for  Behearlng, 

MAYFIELD,  J.  It  Is  most  earnestly  In- 
sisted by  connsd  for  appdiant  that  a  rehear^ 
iag  should  be  granted  in  this  case;  that 
there  Is  manifest  error  In  this  record,  in  that 
the  trial  court  should  have  given  the  afllrma- 
tlve  charge,  as  requested,  to  find  a  verdict 
for  defendant. 

After  several  careful  examinations  of  tills 
record,  we  are  not  able  to  agree  with  the 


contention  of  oounasl  for  aiveOaA^  for  the 
following  reason,  which  we  will  again  epito- 
mise, on  account  of  the  repeated  and  earnest 
Insistences  of  counsel  for  appellant. 

The  action  Is  for  malidous  prosecution, 
claiming  damages  as  for  two  malidous  pros- 
ecutions of  plaintiff  by  the  defoidant,  on  the 
charges  of  "entldng  away  laborers"  of  the 
defendant  The  undisputed  evidence  shows 
that  these  two  proEecntions,  as  alleged,  were 
Instituted  and  prosecuted  by  the  agents  of 
the  defendant  end  that  the  grand  Jury  failed 
to  indict  In  both  cases,  and  that  the  prosecu- 
tlona  wen  aided  In  favor,  and  by  the  dis- 
charge, of  plaintiff  before  this  actloa  for 
malidous  prosecution  was  begun;  that  the 
plaintiff  was  arrested,  detained,  and  Im- 
prisoned In  Jail,  in  consequence  of  tiie  prosecu- 
tion, and  as  the  result  of  the  acts,  agency* 
and  advloe»  of  the  defendant  or  of  Its  at- 
torn^. 

These  facts  being  undisputed,  ttiey  were 
certainly  suffldent  to  carry  the  case  to  the 
Jury  npon  the  general  Ibsua 

The  defendant  undertoolc  to  rebut  plain- 
tiff's case,  and  to  show  that  there  was  prob- 
able cause  for  the  institution  of  the  prosecu- 
tions, and  that  there  was  no  malice;  which, 
if  conduslvely  don^  would  have  eoUtted  It 
to  the  affirmative  charge^ 

But  was  the  evidence  oonduslve  as  to  thlsT 
We  think  not 

[I]  It  is  most  earnestly  insisted  hy  coun- 
sel for  appellant  on  this  rehearing,  that 
plaintiff  was  actually  guUt?  of  the  charges 
preferred  by  the  defoidant  and  for  wtUch 
he  was  prosecuted,  notwithstanding  the 
grand  Jury  had  twice  refused  to  Indict  him 
on  an  ex  parte  hearing.  Our  answer  to  this 
is  that  If  that  la  true,  the  record  before  us 
does  not  so  show  It;  and  of  course  we  are 
bound  hy  the  record.  We  do  not  so  find  that 
all  evidoice  In  this  record  shows  that  plain- 
tiff was  guUty  as  charged,  or  tiiat  thwe  was 
probable  cause  for  defendants  tigeaVu  be- 
lieving him  to  be  so  guilty. 

The  mere  fact  that  plaintiff  was  in  Hunts- 
vllle  on  the  occasion  when  arrested,  for  the 
purpose  of  accompanying  certain  persona 
from  HuntBVllle  to  Atlanta*  and  to  pay  their 
trasGportatlon  and  exjtensee,  and  that  those 
persons  were  aniAoyfls  ol  defendant,  does 
not  conclusively  show  that  plaintiff  had  en- 
ticed auch  empU^tt  away  from  d^mdant 
within  the  meaning  of  the  Criminal  Code. 
Certainly  plalntUTs  evldmce  did  not  ehow 
conclusively,  nor  admit  that  he  was  guilty 
of  the  criminal  oft»ise  diarged.  A  part  of 
his  evidence  is  as  follows:  "Tbe  diarge  on 
which  I  was  arrested  from  Vanghfe  court 
was  'aitlclx«  laboroa  from  the  AMngdon 
MUls.'  I  did  not  solicit  anybody,  and  did  not 
offer  anybody  any  sum  of  money  or  highec 
wages  at  all.  I  came  here  with  Oie  money 
for  the  purpose  of  paying  transportation  of 
certain  hands  who  had  already  been  hired 
to  go  to  Atlanta.  I  did  not  employ  or  offtf 
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to  employ  anj  cme,  and  did  not  bare  any 
aathorl^  ftom  the  Fulton  Bag  A  Ootton 
Company  to  employ  anybody,  or  offer  any 
bands  employment  After  my  arrest,  and 
aft^  I  made  bond,  I  went  batik  to  Atlanta 
that  afternoon.  I  did  not  retnm  to  Hnntt- 
rille  until  tbe  fbllowing  January,  when  I 
came  bad  for  trial..  I  was  tried  for  carry- 
ing on  tbe  bnalneas  of  an  emigrant  agent, 
wlthoat  Ucense,  and  was  tried  In  this  court* 
house.  Mr.  Pride  and  Capt  Homes  were 
the  attorneys  for  Uie  prosecution  on  my 
trial  for  carrying  on  the  business  of  an  emi- 
grant i^ent  Ifr.  Banders  and  Mr.  Herring 
and  Mr.  Brown  were  all  present  at  the  trial, 
and  I  think  they  were  all  witnesses  against 
me,  and  thc;^  were  assisting  the  attorneys.. 
Immediately  after  that  trial  I  was  re-arrest- 
ed in  the  courthouse  before  I  had  gotten 
out  of  the  courthoDS^  on  a  (diarge  of  entic- 
ing away  laborers  from  the  Abingdon  Mills. 
•  •  •  When  I  was  carried  np  to  Mr. 
Yanght^  office  that  night  hi  August,  Mr. 
Herring  said  to  1  am  glad  we  got  you. 
old  fdlow,  not  on  your  account,  but  on  ac- 
count of  the  Fulton  Bag  A  Ootton  Mills.' 
Mr,  Herring  was  assistant  superintendent  of 
the  Abingdon  Mills.** 

Tbere  Is  abundant  eridmce  In  this  record 
tending  to  show  that  tbe  arrangonaits  for 
the  hands  to  go  from  the  Huntsrllle  Mill  to 
the  Atlants  MlU  were  made  by  oorreepond- 
cnee  between  the  HuntsvUle  employes  and 
the  Atlanta  employers,  and  without  any  crim- 
inal participation  therein  on  the  part  of  this 
plaintiff  or  of  any  other  person.  We  do  not 
understand  that  this  statute  absolutely  pro- 
faiblts  empk^fis  of  one  cotton  mUl  fr<Hn  ever 
seddng  or  obtaining  employment  elsewberot 
and  that,  If  they  ever  do  tbneafter  obtain 
employment  In  ktatha  mill,  aU  other  per- 
■ons  who  aid  them  in  going  to  sudi  new  em- 
pif^er  or  cottcra  mill  are  guilty  of  violating 
this  statute. 

The  plaintiff  further  testified:  "The  only 
parties  whose  expenses  or  debts  I  had  au- 
thority to  pay  were  shown  by  some  letters  I 
had,  whldk  were  written  to  Mr.  S.  F.  Brown. 
The  hands  I  now  remunber  were  Maggie 
dutch,  Mr.  Schrlm^r  apd  his  family,  Jim 
Conch,  and  Bessie  Merritt  That  mon^  was 
simply  an  advance  on  the  iHirt  of  the  mill  to 
these  peopla  When  I  was  in  Huntsvllle  be- 
fore, in  1906;  I  was  here  as  a  drummer,  and 
did  not  know  anything  about  the  Abingdon 
HDIb.  I  did  not  make  any  contract  with 
Haggle  Clutch  and  tbe  parties  who  came  to 
see  me  at  the  boteL  I  notified  them  that  I 
wss  here  for  tbe  Fulton  Bag  &  Cotton  Mills, 
to  carry  tb^  back  to  Atlanta,  and  that  I 
woold  buy  tbe  tldcets,  pay  freight  on  house- 
hold goods,  etc  I  did  not  offer  any  money  to 
any  othns." 

The  defendant  also  Insists  that  It  was  en- 
titled to  the  affirmatlTe  charge,  for  the  rea- 
son that  the  prosecntLoos  were  instituted  and 
prosecuted  under  the  adrloe  of  counsel,  and 


were  therefore  with  probable  cause  and  wltti- 
out  malice. 

We  do  not  think  the  evidence  in  this  case 
was  so  conclusive  as  to  take  the  questions 
from  the  Jury.  It  is  true  that  the  evldeooe 
does  show  that  two  attorneys  were  consulted 
and  advised  with,  about  the  proeecuttons ; 
but  it  also  shows  Oiat  one  of  these  attorn^ 
was  a  stockholder,  an  officra,  and  a  director, 
of  the  defendant  oorporatloin,  and  that  he 
was  «nployed  by  It  to  prosecute  the  plaintiff. 
In  addition  to  the  prosecuting  attorney  for 
the  state.  The  otbet  attorn^  consulted  was 
the  county  solicitor.  He  was  t^irice  examined 
as  a  witness,  and  testified.  In  part,  as  fol- 
lows :  "Oapt  Humes  asdsted  me  in  the  trial 
of  the  case  against  Grogan,  in  the  law  and* 
equity  court,  and  suggested  the  writing  of 
this  affidavit  He  aseisted  me  In  prosecuting 
Mr.  Grogan,  and  It  was  at  his  suncestlffli 
and  dictation  that  I  made  out  this  affidavit. 
That  affidavit  and  wanant  were  wrtttm  in 
the  courtroom  immediate  after  flie  trial  of 
Grogan  on  the  (diarge  of  carrying  on  the  busi- 
ness of  an  onigrant  agent  without  licoise. 
The  matter  was  discussed  with  Mr.  Brown, 
Mr.  Herring,  ai^  Mr.  Sanders,  my  reeollec- 
tton  is,  tat  the  courtroom.  We  discussed  the 
verdict  in  the  other  case,  and  then  it  was 
that  this  complaint  was  prepared,  and  tlie 
warrant  Issued.  -Brown  and  Honing  and 
Sanders  did  all  the  talking  to  me  all  the 
time,  r  did  not  request  Capt.  Humes  to  as- 
sist In  the  prosecution  of  that  case.  Mr. 
Brown  told  me  tihat  they  were  going  to  have 
Capt.  Humee  assist  I  told  Mr.  Sanders  and 
Mr.  Herring  and  Mr.  Brown,  whoi  they  came 
to  consult  me  about  having  Grogan  arrested, 
that  I  thought  It  would  be  best  to  wait  until 
we  could  find  out  that  B<Hne  of  the  employes 
had  signed  up,  or  gone  to  flie  depot  to  be 
thffle  and  see  that  tb^  started  to  move  to 
the  depot  I  wanted  them  to  be  sure  and 
know  that  he  was  here  for  that  purpose  be- 
fore they  made  any  arrest  I  advised  than 
all  the  time  not  to  make  arrest  until  they 
were  certain  that  he  had  committed  some 
overt  act  before  he  was  arrested,  and  I  felt 
that  we  would  be  pretty  certain  of  his  guilt 
if  he  had  done  these  things  that  I  have  re- 
lated. When  tbe  affidavit  was  sworn  out  in 
the-  courtroom '  after  the  first  trial,  Capt. 
Humes  and  I  and  Mr.  Sanders  were  present, 
and  I  think  Mr.  Brown,  Capt  Humes,  and 
I  heard  all  the  evidence  on  the  trial  of  Gro- 
gan for  carrying  on  the  business  of  the  emi- 
grant ag«it  Capt.  Humes  was  a  reputable 
practicing  attorney  and  dictated  the  affida- 
vit to  me,  after  we  had  heard  alt  the  evi- 
dence. I  concurred  with  Capt  Humes,  in 
thinking  that  under  the  evidence  in  that 
case,  Grogan  was  guilty  of  enticing  away 
laborers ;  but  I  thought  at  the  time,  and  so 
told  Capt  Humes  that  I  thought,  it  would 
be  dangerous  for  the  company  to  swear  out 
tbe  second  affidavit  I  did  not  think  It  good 
policy  to  swear  out  the  second  affidavit" 
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17}  It  liu  been  repeatedly  held  tlwt  tbe 
question  as  to  the  bona  fidee  of  obtalnlns  the 
advice  of  Gonneeil,  and  whethor  a  fall  and 
fair  statement  of  the  facta  was  made  to  conn- 
ad.  Is  nanaUy  one  for  the  jnry.  2  Qreoil. 
Br.  409;  McLeod  t.  McLeod,  78  Ala.  42.  See 
toTmer  report  of  this  case,  167  Ala.  146,  52 
Sonth.  BOO-BOQ.  So  these  wwe  all  clearly 
qnestlons  for  the  jury. 

We  do  not  mean  to  say  that  there  was  no 
evldenoe  In  conflict  vlth  that  qnoted  above ; 
bnt  the  testimony  Quoted  was  In  erldoice, 
besides  the  nndlsputed  facts  wMdi  we  have 
before  stated.  This,  under  all  the  antbori* 
ties,  was  snffident  to  carry  the  qnestiona  to 
the  Jury.  For  the  trial  eonrt  to  have  taken 
all  these  qnestlons,  and  Instructed  a  vwdlct 
for  the  HetmOajit,  would  clearly  have  been  a 
nsnxpatbm  tiy  the  conrt  of  the  foneUons  of 
the  jury.  This  case  has  already  been  tried 
twice,  eadi  time  by  a  dlffereat  Jury,  and 
eadi  Jnry  has  ftnmd  tm  Ua  plaintiff  and  for 
snbetantlal  damages.  Then  Is  nothing  to 
show  bias  or  pr^ndloe  a^nst  this  defend- 
ant or  In  fiiror  of  de  plaintiff.  TtM  plain- 
tiff who  was  proeecoted,  was  a  nonresident 
of  tiie  state  at  the  time  of  bis  arrest  and  at 
the  time  of  bis  trial,  while  those  who  pro- 
cured and  Instituted  the  prosecatlonB  were 
resident  dtlzMis  of  the  state  and  the  coun- 
ty. A  trial  court  has  twice  heard  all  the 
evldoice,  seen  the  witnesses,  and  observed 
their  manner  and  demeanor ;  and  In  each  In- 
stance it  refused  the  defaidant's  motion  to 
set  aside  the  judgment  Two  grand  Juries  of 
Madison  comity  have  refused  to  Indict  the 
defendant  on  ex  parte  bearings  of  the  pros- 
ecutors, and  a  petit  Jury  has  refused  to  con- 
vict him  of  a  kindred  offense  of  being  or 
acting  as  an  emigrant  agent  without  a  U- 
cense.  This  court,  on  a  former  appeal,  when 
the  evidence  was  practically  the  same  as  It 
la  now,  held  that  the  right  of  the  plaintiff  to 
recover  was  a  question  of  fact  for  the  Jury, 
and  reversed  the  case  for  another  trial ;  and 
It  would  have  been  unusual  for  the  trial 
court,  on  a  second  trial,  with  the  evidence 
practically  what  it  was  before,  to  instruct 
the  Jnry  to  find  for  the  defendant,  when  this 
conrt  had  held  that  it  should  not  so  tnstmct 
the  Jury. 

So  the  application  for  a  rehearing  on  this 
aK»eal  Is,  for  all  practical  purposes,  the  sec- 
ond ajipllcaUon  as  to  the  question  of  the  gen- 
eral affirmative  charge.  We  are  therefore 
somewhat  surprised  that  counsel  for  appel- 
lant should  have  been  so  severely  shocked  at 
the  court's  action,  on  this  second  aiqteal,  In 
saying  exactly  what  It  had  said  on  the  former 
appeal.  It  is  no  doubt  often  hard  for  coun- 
sel to  see  the  correctness  of  verdicts  and 
jndgments  gainst  their  clients.  It  Is  like- 
wise  a  natural  and  meritorious  trait  of  char- 
acter that  counsel  should  feel  a  deep  inter- 
eet  In  the  result  of  the  suits  of  their  clients ; 


bnt  it  does  seem  mat  In  this  eaae^  after  so 
many  trials  with  the  same  resiUt,  and  after 
consldwatioa  of  all  the  undisputed  facts, 
CDunsOl  sbonld  hecomo  reconciled  to  its  loss, 
without  thinking  that  the  court  baa  failed  to 
giv*  It  the  proper  attention. 


KTRKTiAWD  v.  FILGHER. 
(Supreme  Court  of  Alabama.   Dec  19,  1911.) 

1.  Dimnji  (H  24,  25*)— Junoumv-BKQin- 
anxs. 

Where  plalatlfl  In  detinue  recovers,  the 
verdict  and  jadgment  mnst  be-  as  required  bj 
Code  1907,  S  3781,  In  the  alternative,  for  the 
spadfic  chattels  sned  for,  or,  If  they  are  Dot 
to  be  had,  for  the  valae  thereof  as  assessed 
by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Detinue, 
Cent  Dig.  H  44,  47-60;  Dec  Big.  |»  24,  26.*i 

2.  JUDOUXNT  (i  248*)— COHrOBMITT  TO  Coit- 

A  jadgmsnt  not  responsive  to  the  com- 
plaint or  wUch  cannot  be  baaed  on  tbe  eaose 
of  action  therein  set  out  is  Invalid. 

[Eid.  Note.— For  other  cases,  see  Juidgmait 
Gent  Dig.  I  434;  Dec  Dig.  |  248.*] 

8.  Affku.        Bbbos  (I  228*)  —  Objbctiors 

in  LOWKB  CO0BT— EBBONSOtTS  JUDOiniTT. 
A  mere  money  Judgment  In  detinue  is  not 
responsive  to  the  complaint  and  mast  be  re- 
versed, tboagh  no  objection  was  taken  thereto 
in  the  trial  court  notwithstanding  Code  190T. 
I  4148,  providing  that  no  judgment  can  be  set 
aside  for  any  matter  not  previously  objected 
to  where  the  complaint  states  a  canse  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eno^  Cent  Dig.  H  1338-ia£B2;  D^T^g.  | 

Appeal  from  Circuit  Conrt,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  betweat  W.  J.  Kli^land  and  G.  W. 
Plltdier.  From  a  Judgment  for  the  latter, 
the  former  appealed  to  the  Appellate  Court, 
and  it  certifies  a  question  to  tbe  Supreme 
Court   Question  answered. 

See,  also.  67  South.  49. 

Certificate  to  tbe  Supreme  Ooort  of  Ala- 
bama: 

"In  the  above-entitled  case,  the  Judges  of 
the  court  being  unable  to  reach  a  unani- 
mous conclusion  or  decision,  the  under- 
signed Judges  of  said  court,  pursuant  to  tbe 
provision  of  the  statute  in  such  cases  made 
and  provided,  hereby  certify  to  the  Supreme 
Oinrt  of  Alabama  tiie  following  question  of 
law,  as  to  which  the  undersigned  Judges 
differ: 

"The  complaint  states  a  cause  of  action  in 
detinue,  but  the  verdict  and  Judgment  In 
favor  of  the  plaintiff  are  for  a  certein  anm, 
assessed  as  damages,  without  a  finding  or 
Judgmaat  against  eltber  party  for  the  prop- 
erty sued  for  or  Ite  alternative  value.  Does 
section  4143  of  the  Code  of  1907  operate  ta 
prevent  this  court  from  reversing  such  a 
Judgment  on  appeal,  no  objection  having 
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been  made  to  the  rerdict  or  judgment  In  the 
court  below? 

*Tnie  abore  queetlon  Is  robmitted  as  an  ab- 
stract pRvoaitlm,  aa  directed  by  the  stat- 
ute; reference  being  made  to  the  case  in 
which  the  question  arises  for  the  conven- 
Imos  of  the  Snpreme  Court 

"B.  W.  Walker, 

Tresiding  Jodgei 
"Ed.  De  Oraffoirtedt 
"John  Pelham, 
"Judgea.- 

B.  D.  Crawford,  for  appellant 

AISTDERSON,  J.  Section  9781  of  the  Code 
of  1907  prescribes  the  Und  of  yerdlct  and 
Judgment  In  detinue. 

(1]  Where  the  plaintiff  recovers,  the  ver- 
dict and  judgment  shonld  be  In  the  alterna- 
tive for  the  speclflc  chattels  sued  for,  or, 
if  they  are  not  to  be  had,  for  the  value  there- 
of ss  assessed  by  the  jury.  McOullough  v. 
Floyd.  lOe  Ala.  448,  IS  South.  848;  Brown 
v.  Brown,  S  Ala.  608.  A  mere  moneyed  ver- 
dict and  judgment  Is  not  responsive  to  the 
complaint  and  Is  foreign  to  the  cause  of 
action  therein  stated.  This  court  has  fre- 
quently reversed  cases  In  detinue,  when  the 
verdict  and  judgment  did  not  substantially 
conform  to  the  statute.  Jemigan  v.  Wil- 
lougfabr,  ISO  Ala.  650.  48  South.  812,  and 
cases  there  dted,  as  well  as  other  cases  not 
then  dted. 

[2]  This  court  has  often  held  that  a  com- 
plaint which  did  not  support  a  cause  of  ac- 
tion wrald  not  support  a  judgment  We 
also  think  that  a  judgment  not  responsive 
to  a  c(Hnplabit,  or  which  cannot  be  based 
npon  the  cause  of  action  therein  set  out,  is 
invalid.  It  would  be  monstrous  to  hold  that 
a  complaint  In  assumpsit  would  support  a 
verdict  and  judgment  in  ejectm^t  or  that 
a  conq»lalnt  in  unlawful  detainer  would  sup- 
port a  moused  judgment  alone;  and  a 
moneyed  judgment  upon  a  complaint  in  de^ 
Inne  Is  equallr  as  inconsistent  and  Is  a 
1^  lmpoBBlbllit7.  Hunday  v.  Vail,  84  N. 
J.  Law,  423.  **A  judgm^t  upon  Issues  not 
made  the  pleadings  la  at  least  erroneous, 
and  may  be  set  aside  or  reversed  In  a  proper 
proceeding  for  tbat  purpose;  but  many  cases 
go  even  fnrthu,  and  hold  ttiat  judgments 
bued  upon  Issues  not  made  tiie  pleading 
are  oorun  non  judice  and  void,  and  subject 
to  be  set  aside  or  disregarded  even  In  a 
coUatecal  proceeding.**  11  Am.  &  Bng.  Ency. 
of  PL  *  Fr.  870,  and  cases  dted  In  note  1. 
We  agree  wiOi  what  seems  to  be  tiie  weight 
of  autliori^,  that  a  judgment  vbixih  cannot 
be  rendwed  under  Ute  conq»laint  is  just  as 
bnalld  as  If  It  ms  mdered  upon  a  com- 
plaint vUdb  failed  to  state  a  cause  of  ac- 
tko.  la  passing  upon  the  validity  of  jndg- 
■nti^  tlM  complaint  is  jurisdictional  and 
shonld  be  considered.  L  &  N.  B.  B.  Go.  t. 
WSUiann,  118  Ala.  40S,  21  South.  938. 

LS]  Ve  do  not  tblnk  that  the  oomplalnt 
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In  question  win  support  tb»  mcmeyed  Jndf- 
ment,  and  that  it  was  erroneously  rendered 
and  shonld  be  revoned.  It  Is  true  that  sec- 
tion 4143  says:  "No  judgment  can  be  ar^ 
rested,  annulled,  or  set  aside  for  any  mat- 
ter, not  previously  objected  to,  If  the  com- 
plaint states  a  substantial  cause  of  action.'* 
We  think  the  meaning  of  this  statute,  If  It 
now  applies  to  appeals,  Is  that  the  complaint 
nmst  state  such  a  cause  of  action  as  will 
support  the  judgmmt  In  question,  and  that 
it  does  not  mean  that  the  judgment  should 
be  sustained  If  dettfmlnlng  a  rl^t  or  cause 
of  actifm  not  set  up  In  the  com^ainL  We 
do  not  think  mat  It  means  tliat  a  moused 
judgment  cam  be  upheld  upon  a  complaint  In 
drtlnue,  or  that  a  judgment  in  ejectment 
should  be  qpbeld  if  the  oomplalnt  states  only 
a  substantial  cause  of  action  on  a  promis- 
sory note.  In  the  cases  In  which  this  statute 
was  Invfrfeed  to  save  the  judgmmts,  the 
said  Judgmmte  cmformed  to  the  cause  of  afr 
tion  set  iq)  In  the  complaint,  and  were  not 
foreign  thereto.  Smith  t.  Didr,  9S  Ala.  811« 
10  South.  846;  Bitch  t.  Thornton,  6B  Ala. 
810;  GoYemm^t  St  B.  B.  r,  Hanlon,  08 
Ala.  70. 

WheUier  or  not  the  transfer  of  eecUon  4148 
from  the  artide  to  whldt  it  originally  be- 
longed to  its  present  position  In  an  artide 
that  applies  to  "satisfying,  annulling,  or 
setting  aside  of  judgments"  upon  motions,  is 
significant  that  it  does  not  apply  to  appeals, 
we  need  not  determine  (Woodward  Co.  v. 
Brown,  ler  Ala.  819,  62  South.  880),  for  the 
reascm  that,  if  It  does  apply  to  appeals  as 
w^  as  motl(ms  under  article  7  of  chapter 
86  of  the  Code  of  1007.  we  think  that  -*a 
substantial  cause  of  acthm."  as  tiiere  used, 
means  one  that  will  support  the  judgment 
and  verdict^  and  not  one  that  might  support 
some  other  verdict  and  judgment 

The  error  is  fatal  to  an  affirmance  of  the 
case,  notwithstanding  the  point  was  not  tak- 
en in  the  trial  court 

SIMPSON,  SAYRB,  and  SOMBRVILLB, 
JJ.,  concur  in  the  opinion.  McOLELLAN 
and  MAZTIEIiD,  JJ.,  concur  In  the  condn- 
slon. 

MATFIELD,  J.  Section  4143  of  our  Code 
is  one,  or  a  part  of  one,  of  the  numerous 
statutes  of  jeofalles  or  amendments,  passed 
first  by  the  English  Parliament  and  subse- 
quently by  the  Legislatures  of  the  various 
states.  This  one,  as  is  well  known,  was  In- 
tended to  prevent  the  arrest  or  reversal  of 
Judgmoits  as  fOr  mere  defects  tn  the  form 
of  the  declaration,  complaint  bill,  or  peti- 
tion; and  to  require  that  as  to  such  formal 
defects  advantage  should  be  taken  by  spedal 
demurrer  or  other  spedal  pleading,  so  that 
such  formal  defect  could  be  amended  while 
the  pleading  was  in  fieri.  Before  the  pas- 
sage of  such  statutes,  judgmoits  were  con- 
stantly arrested  and  reversed  for  merdy 
formal  defects,  and  though  such  defects  were 
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neTer  complained  of  until  after  verdict  and 
Judgment 

So  the  object  and  porpoee  of  this  partlcn- 
lar.  statute  was  to  change  thia  rule,  and  limit 
objections  to  the  Judgment,  or  to  the  motion 
In  arrest  thereof,  or  objections  in  proceedings 
to  amend,  to  those  of  substance  only ;  and  If 
the  declaration,  complaint,  bill,  or  petltlcoi 
contained  a  substantial  cause  of  action,  no 
objection  could  be  taken  to  it  on  motion  in 
arrest,  or  In  independent  proceedings  to 
amoid  or  reverse,  unless  the  objeetlon  was 
previously  made— that  1%  before  rendition. 

This  particular  statute  or  Its  progenitor 
has  been  In  force  In  this  state  tor  a  hundred 
years,  since  even  before  the  state  was  ad- 
mitted Into  the  Uniqn.  It  was  enacted  by 
the  Legislature  of  the  Mississippi  Territory, 
In  the  year  1811,  and  has  been  with  us  con- 
tinuously ever  since.  It  therefore  appeared 
in  our  first  Code  (of  1862)  as  section  2405. 
It  was  Intended,  and  has  always  beoi  coup 
stmed.  to  be  applicable  only  to  the  soffldeocy 
of  the  dedaratlon,  conqflalnt,  bill,  or  pe- 
tition, and  not  to  the  anffldency  of  the  ver- 
dict or  the  Judgment.  There  are  othtf  statp 
utes  and  rules  of  law  that  relate  to  the  suffi- 
ciency of  the  verdict  and  Judgmat  Tbe  one 
in  question  has  no  relation  to,  and  can  have 
no  effect  whatever  town,  the  snffldency  of 
a  verdict  to  support  a  given  Judgment  or  the 
responsiveness  of  a  verdld:  to  the  Issues. 

This  section  therefore  has  no  application 
to  the  question  involved  In  the  case  certified 
to  us  by  the  Court  of  Appeals.  That  ques- 
tion is  whether  a  given  verdict  responds  to 
the  issues  made  by  the  pleadings  suffldaitly 
to  snn>ort  the  Judgment  rendtted  by  the 
trial  court  and  appealed  from.  No  objection 
is  takoi,  nor  asqpeara  tenable,  to  the  snffl- 
dency of  the  declaration  or  complaint,  so  the 
statute  in  question  can  have  no  arollcatlon. 

The  verdict  in  question  was  dearly  not 
responsive  to  the  Issues,  and,  while  the  Judg- 
ment follows  the  verdict,  it  la  bad.  of  course, 
because  the  verdict  was  bad,  and  It  has  noth- 
ing to  stand  upon.  The  verdict  in  question  Is 
no  more  reiq>onsive  to  the  Issues  titian  would 
be  a  proper  verdict  In  a  detinue  suit  to  an 
action  of  assumpsit;  and  no  one  would  con- 
tend that  a  complaint  in  assumpsit,  though 
perfect  as  to  form  or  substance  would  snp- 
ptnt  a  vordlct  in  detinue. 

The  statute  in  question  relates  ezdusively 
to  the  Bufflden^  of  a  declaration  or  com- 
plaint to  support  a  Judgmmt,  and  not  to  the 
sofSdency  of  a  verdict,  nor  to  whether  it 
responds  to  the  Issues. 

The  rules  of  law  apidlcable  to  the  ease  at 
bar  are  thus  stated  In  the  books: 

"Judgment  Is  sometimes  arrested,  when  the 
pleadings  are  good,  for  faults  in  the  verdict* 
If  the  verdict  vary  nAttanUaUv  from  the  is- 
sue (as  It  instesd  of  finding  the  matter  in 
Issue,  either  way.  the  Jury  find  something 
forelffn  to  1^,  Judgment  must  be  arrested,  be- 
cause the  finding  does  not  ascertain  the  mat- 
ter nt  ttet  la  iMue^  and  cannot  tharefWe 


show  for  wUdi  party  Jodgmait  on^t  to  be 

glVOL 

*^e  mle  is  the  same  when  the  verdict 
finds  only  part  at  tba  matter  In  Issue — omit* 
ting  to  find,  eitlier  way,  another  materiol 
part  Fw  It  is  the  duty  of  the  Jury  to  ascer. 
tain,  and  that  of  the  court  to  give  Ju^^ment 
upon,  oil  the  material  facts,  put  In  Issue  by 
the  pleadings.  But  a  verdict,  finding  the 
whole  sutefonos  of  the  Issm  Is  good,  al- 
though It  be  silent  aa  to  what  Is  knmateHait 
since  the  latter  cannot  affect  the  merits  of 
the  eontroversy.**  Gould's  Pleading,  ||  55, 
66,  p.  621;  Steidien's  Fleadinft  2d  Appendts, 
note  7,  p.  cxzvilL 

The  true  test  of  the  suffldmcy  of  a  Ta^ 
diet  to  support  a  Jndgmoit  was  first  an. 
nounced  t^^  Washington,  J.,  In  the  case  of 
Patterson  t.  United  States,  2  Wheat  221,  4 
I*.  Ed.  224,  as  follows:  *'A  verdict  is  bad.  if 
it  varies  from  the  issue  In  a  substantial  nut. 
ter,  or  if  It  find  only  a  part  of  that  which 
Is  in  *  *  *  issue.  Whether  the  Jury  find 
a  general  or  special  verdict  it  Is  their  duty 
to  deolde  the  very  poM  in  <m«^  and  al- 
though the  court  In  which  the  cause  la  tried, 
may  give  form  to  a  general  finding,  so  aa  to 
make  It  harmonize  with  the  issue,  y^  if 
it  appears  to  that  court  or  to  the  apprtlnte 
court,  that  the  Ibiding  i»  dtffereHt  from  the 
issue,  or  Is  confined  to  a  part  only  of  the  mat- 
ter In  Issue,  no  Jndgm^t  can  be  rendered  on 
the  verdict  If  the  Jury  find  the  Issue,  and 
something  more,  the  latter  part  of  the  find- 
ing wUl  be  rejected  as  surplusage;  but  this 
rule  does  not  apply  to  a  case  where  the  facts 
found  In  a  verdict  are  substantially  variant 
from  those  which  are  In  Issue." 

This  was  quoted  and  adopted  as  the  true 
rule,  by  this  court  In  the  case  of  Moody  v. 
Keener,  7  Port  235,  236.  and  has  been  fol- 
lowed ever  since,  notwithstanding  the  stat- 
ute In  question,  or  its  progenitor  not  differ- 
ent In  substance,  has  been  continuously  In 
force  since  the  year  1811.  In  Moody's  Case, 
supra,  the  court  concluded  as  follows:  "The 
view  we  have  taken  is  also  confirmed  by  the 
case  of  Steams  v.  Barrett  1  Mason,  ICS 
[Fed.  Cas.  No.  13,337],  In  which  Judge  Story 
observes  'that  where  a  verdict  is  not  express- 
ed substantially  In  the  terms  of  the  issue, 
the  case  ought  to  be  extremely  dear,  that 
should  induce  a  court  to  make  it  the  ground 
of  a  final  Judgment'  As  the  verdict  la  not 
responsive  to  the  Issue  for  this  defect,  the 
Judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded.**  7  Fort. 
237. 

The  above  case  was  dted  and  fdUowed,  In 
both  the  majority  and  dissenting  opinlma, 
in  the  cases  of  mtU<A  r.  Trann,  27  Ala. 
562,  and  Traun  t.  Wlttlck,  27  Ala.  670,  lo 
wbldi  cases,  after  full  discussion  (with  tiie 
identical  statute  now  in  force),  it  ma  decid- 
ed, and  with  dissenting  opinions,  aa  follows: 
"In  detinue  for  eight  slaves,  a  trial  beliis 
had  on  the  plea  of  the  gnural  Isane,  tbe 
Jury  returned  a  wdict  that  they  find  tor 
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the  plaJnttfti  and  aBsess  tbe  value  of  tbe 
Blares  aaed  for  as  foUowB.'  etc.  (q>eclfyiDg 
name,  and  assessing  the  separate  valae  of, 
all  the  slaves,  except  one,  as  to  whom  the 
verdict  was  entirely  silent),  'and  they  also 
find  tbe  hire  of  said  slaves  to  be  $200.'  Held, 
that  tbe  verdict  was  not  Enffldent  to  an- 
tfaorlze  the  rendition  of  Judgment;  while 
Rice,  J.,  dissenting,  held  that  It  was  a  good 
finding  for  the  plaintiff  for  the  seven  slaves 
named,  with  their  hire  as  damages  for  their 
detention,  and  against  the  plaintiff  as  to  tbe 
Blave  not  named  in  the  verdict" 

In  the  case  of  Handley  v.  Lawley,  90  Ala. 
-  527,  8  SoQth.  101,  the  two  cases  above  quoted, 
from  27  Ala.,  are  reviewed  and  overruled,  by 
Stone,  C  in  the  following  language:  "The 
opinions  of  the  majority  of  this  court  in 
Wittick  V.  Traun,  27  Ala.  662  [62  Am.  Dec. 
7783.  and  In  Traun  v.  Wittick,  27  Ala.  570, 
are  relied  on  In  snpiKirt  of  the  contention 
that  tbe  verdict  In  this  case  did  not  au- 
thorize tbe-judgment  rendered.  In  our  opin- 
ion the  views  of  tbe  dissenting  Justice  In 
those  cases  are  supported  by  the  stronger 
reasoning,  and  we  concur  with  him.  Tbe  Is- 
sues in  this  case  authorized  a  separate  find- 
ing, and  we  bold  that,  when  the  Jury  found 
in  favor  of  the  plaintiffs  against  one  defend- 
ant, and  said  nothing  as  to  tbe  other,  this 
was  equivalent  to  a  finding  in  favor  of  that 
other.   •Expressum  fadt  cessare  taciturn.'  " 

But  the  rule  announced  by  the  text-writers, 
and  by  our  court  In  tbe  case  of  Moody  v. 
Keener,  supra,  has  never  been  departed  from 
nor  doubted,  by  this,  or  any  other  court,  so 
far  as  I  know.  In  none  of  these  cases  has  it 
ever  been  supposed  that  section  4143  of  the 
Code,  or  its  progenitors,  bad  any  application 
to  the  anntton  of  tbe  snffldency  of  a  verdict 


TCTRKTjAND  v.  pilgher. 
<Coart  of  Appeals  of  Alabama.   Dec.  18,  1911.) 

Appeal  from  Circuit  Court,  Houston  Ooon^; 
H.  A.  Pearce,  Judge. 

Action  between  W.  J.  Eirkland  and  G.  W. 
Pilcher.  From  a  Jnilgment  for  the  latter,  the 
former  appeals.  Beveraed  and  remanded. 

B.  D.  Gimwfoid,  for  appdlant 

PER  CDBIAM.  HiIs  case  was  tried  in  the 
lower  court  on  a  complaint  in  detinue  in  the 
Code  form.  Tbe  verdict  and  Judgmeot  render- 
t4  was  for  a  certAn  snm  as  umages.  No  ob- 
jection ms  made  in  the  lower  court  to  the  ver- 
dict or  Judgment;  and  tbe  question  of  the  avaH- 
abili^  on  appeal  as  error  of  the  rendition  of 
die  erroneous  Jndgment  was,  under  the  statute 
(Acts  lOU,  p.  96,  f  2),  certified  to  the  Supreme 
Court  to  determine;  the  proposition  certified 
bring  as  follows:  "The  complaint  states  a 
eauae  of  action  fat  detinue,  but  the  verdict  and 
jodgmeot  in  favor  of  the  plaintiff  are  for  a  cer- 
tain sum,  assessed  as  damages,  without  a  find- 
ing or  judgment  against  either  party  for  the 
property  soed  for  or  its  alternate  value.  Does 
•eetion  4143  of  the  Code  of  1007  operate  to 
prevent  this  court  from  reversing  such  a  judg- 
ment on  appeal;  no  objection  having  been  made 


to  the  verdict  or  Ju^ment  In  die  court  below?" 
On  the  authori^  of  the  decision  rendered  Iff 
the  Supreme  Court  on  the  certiBcation  (Eirk- 
land V.  Pilcher,  57  South.  46  present  term  of 
Supreme  Court)  the  case  is  reversed. 

It  is  unnecessary  to  discuss  the  other  assign- 
ments of  error, 

Reversed  and  remanded.  - 


LA9SETER  v.  DBAS. 

(Court  of  Appeals  of  Alabama.  Dec  19, 19U.) 

AfTBAL  Ann  Bbbob  (9  128*)— Judoubrts 
Appealable. 

Statement  in  a  bill  of  exceptions  that  mo- 
tion for  a  new  trial,  being  understood  and  con- 
sidered by  the  court,  was  granted  on  a  speci- 
fied day,  does  not  show  a  judgment  granting  a 
new  trial  and  vacating  the  Judgment  previously 
entered,  and  is  Insufficient  to  support  an  ap- 
peal 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Egvor.  Gent  Dig.  If  87&-^;  Dea  Dig.  | 

Appeal  from  (Circuit  Court,  Montgomery 
Connty ;  W.  W.  Fearson,  Judge. 

Action  between  L.  Lassetw  and  J.  O.  Deas. 
From  tbe  Jn^^ment,  Lasseter  appeals.  Ap- 
peal dismissed. 

J.  Lee  Holloway,  for  appellant    W.  P. 

McGaugh,  for  appellee. 

WALKER,  P.  J.  The  action  of  the  court 
on  the  motion  for  a  new  trial  Is  not  other- 
wise Indicated  in  the  record  than  by  the 
statement,  contained  In  the  bill  of  excep- 
tions, that,  "the  motion  being  understood 
and  considered  by  the  court,  the  court  grant- 
ed the  same  on  the  13th  day  of  July,  1010." 
Following  previous  rulings  on  the  subject, 
it  must  be  held  that  such  a  recital  does  not 
constitute  a  Judgment  granting  a  new  trial 
and  vacating  the  judgment  previously  enter- 
ed, and  is  Insufficient  to  support  an  appeal. 
Chambers  v.  Morris,  144  Ala.  626,  39  South. 
375;  Randall  v.  Worthington,  141  Ala.  497, 
37  South.  594.  This  being  true,  the  appeal 
must  be  dismissed. 

Appeal  dismissed. 


mxiE  INDUSTRIAL  CO.  v.  MANLY. 
(Court  of  Appeals  of  Alabama.   Dec  21,  1011.) 
Account,  Action  on  ($6*)— Complaint— Al- 
legation OF  Balance  Dns. 

A  count  in  a  complaint,  which  alleges  that 
plaintiff  claims  of  the  defendant  $500  due  by 
account,  is  demurrable,  as  not  atatii^  from 
whom  the  amount  is  due  (Cktde  1907,  p.  1105, 
No.  10). 

[Ed.  Note. — For  other  cases,  see  Account, 
Action  on.  Cent  Dig.  SS  8-12;  Dec.  Dig.  |  6.*] 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  S.  L.  Brewer,  Judge. 

Action  by  G.  F.  Majily  against  the  Dixie 
Industrial  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 
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Riddle,  Bills,  Riddle  A  Frnett,  for  appel- 
lant George  A.  Sorrell,  tor  appellee. 

DB  ORAFFBNBIBD.  J.  In  the  case  of 
Smythe  r.  Dotlian  Foundry  &  Machine  Co., 
166  Ala.  208,  S2  South.  398,  the  Supreme 
Court  uses  the  following  language:  "The 
first  aaBlgnment  of  error  is  to  the  overrul- 
ing of  defendant's  demurrer  to  the  first 
count  of  the  complaint.  The  count  Is  In  these 
words:  The  plalntlfiT  claims  of  the  defoid- 
ant  ^S02.28,  balance  dae  on  account,  <m,  to 
wit,  the  Ist  day  of  Augost,  1908.'  The 
ground  of  demurrer  Is  that  the  count  does 
not  aver  hy  whom  the  account  Is  doe.  By 
reference  to  the  form  laid  down  In  the  Code 
(Code  1907,  p.  1195,  No.  10)  It  will  be  noticed 
that  the  words  'from  him,'  In  the  form,  are 
omitted  In  this  count,  so  that  the  count  does 
not  show  whether  the  account  sued  on  is 
due  by  the  defendant  or  some  one  else,  ^he 
forma  In  our  Code  hare  reduced  the  auc- 
tions of  the  complaint  to  a  minimum,  and 
this  court  does  not  feel  called  upon  to  reduce 
them  further  by  construction.  •  *  • 
demurrer  should  have  been  sustained." 

In  the  case  now  under  consideration,  the 
first  count  was  In  the  following  words:  "The 
plalntifr  claims  of  the  defendant  $500  due 
by  account  on  the  let  day  of  December,  1908." 
The  defendant  demurred  to  this  count  of 
the  complaint  on  the  ground  that  It  "fails 
to  show  that  accoimt  declared  on  was  due 
from  the  defendant  to  the  plaintiff."  The 
slightest  comparison  of  the  count  set  out  in 
Smythe  t.  Do  than  Foundry  &  Machine  Co., 
supra,  with  the  first  count  of  the  complaint 
in  this  case,  will  show  that  the  two  counts 
are  identlcaL  The  ground  of  demurrer  as- 
signed to  the  first  count  of  the  complaint  In 
Smythe  r.  Dothan  Foundry  &  Machine  Co., 
supra,  was  the  same  ground  which  the  de- 
fendant assigned  to  the  first  count  of  the 
complaint  In  the  instant  case.  It  Is  there- 
fore evident  that  we  must  hold  that  the 
trial  court  committed  reversible  error  In 
not  sustaining  the  demurrer  of  the  defaid- 
ant  to  the  first  count  of  the  complaint 

This  cause  is  therefore  reversed  and  re- 
manded. 

Reversed  and  remanded. 


MOBILB  LIGHT  ft  B.  CO.  v.  OBOBOB. 
(Court  of  Appeals  of  Alabama.   Dec.  19,  1911.) 

COUBTS    (S  121*}— JUBIS  DICTION— AMOUKT  IN 

OoKTBOvnar. 

Under  Const  1901,  1  14S,  providing  that 
Ac  drcnlt  court  in  dvU  cases  other  than  salts 
ifor  Ubel,  slander,  assaolt  and  battery,  and 
ejectment  shall  have  no  original  Jarisoiction, 
except  where  the  smonnt  in  cootroversy  ex- 
ceeds $50,  the  court  has  no  original  Jarlsdfctlon 
/  of  a  soit  for  negligent  xrarsonal  infoty,  where 
the  complabtt  demands  exactly  $50. 

[Ed.  Note.— For  oUier  cases,  see  Oonrts, 
Dee.  Dig.  1 121.*] 


Appeal  from  Circuit  Oonrt,  UoMIe  Coun- 
ty; Samuel  B.  Browne,  Judge. 

Action  by  L.  P.  George  against  the  Mo- 
bile Ught  ft  Railroad  Company.  Judgmoit 
for  plalntilf,  and  defradant  a^teaJa.  Ap- 
peal dismissed. 

WlUlam  G.  Caffiqr  and  Oregozy  Ll  A  H. 
T.  Gtanith,  tw  appellant  F.  K.  Hala^  Jr^  Cor 
awellee. 

DE  GRAFFBNRIBD,  J.  This  suit  was 
brought  In  the  circuit  court  of  Mobile  coun- 
ty by  the  appellee  against  the  appellant, 
and  the  amount  sued  for  in  his  complaint 
was  exactly  $60.  The  appellee  claimed  the 
above  sum  of  the  appellant,  because  he  al- 
leged that  an  animal  of  his,  through  the 
negligeuce  of  the  servants  of  the  appellant, 
acting  within  the  scope  of  their  employment, 
was  killed.  There  was  a  trial  by  jury,  a 
verdict  for  something  lees  than  $50,  and  a 
judgment  on  said  verdict  and  this  appeal  Is 
taken  to  reverse  said  judgment 

Section  14S  of  the  Constitution  provides 
that  the  circuit  court,  "in  dvU  cases,  other 
than  suits  for  libel,  slander,  assaults  and 
battery,  and  ejectment  shall  have  no  original 
Jurisdiction  except  where  the  matter  or  sum 
In  controversy  exceeds  $60."  Section  3255  of 
the  Code  provides  that  the  circuit  court  has 
authority  "to  exercise  original  jurlsdictlOD 
of  all  felonies  and  misdemeanors ;  of  all  ac- 
tions for  libel,  slander,  assault  and  battery 
and  of  ejectments,  without  regard  to  the 
amount  Involved;  and  of  all  other  salts 
and  actions  at  law  when  the  matter  or  sum 
in  controversy  exceeds  $50." 

As  the  appellee  brought  this  suit  In  the 
circuit  court,  and  as  It  Is  not  a  suit  for  libel, 
slander,  assault  and  battery,  or  ejectment 
but  Is  a  dvll  suit  and  as  the  amount 
claimed  In  the  complaint  Is  exactly  $50,  It 
is  evident  that  the  circuit  court  had  no  orig- 
inal jurisdiction  to  try  this  case,  and  the 
judgment  rendered  by  It  against  the  appel- 
lant Is  therefore  manifestly  void.  McLure 
V.  Lay,  SO  Ala.  208.  We  have,  therefore.  In 
this  case,  an  appeal  from  a  void  judgment 
and  this  court  has  nothing  ther^twe  before 
It    The  appeal  Is  dlamlsaed. 

Appeal  dlnnlssed. 


BIRHINGHAH  BT..  LIGHT  ft  FOW10B  OO. 

V.  GAMP. 

(Court  of  Appeals  of  Alabama.   Nov,  SO,  1911.) 

L  Stbbet  RUI.BOADS  (I  117*)  —  iKJunn  — 
AonoRS— JuBT  Qnxsnoir. 

In  an  action  against  a  street  ear  company 
for  injnries  by  a  car  ■trildng  plaintUTs  buggy 
as  it  rounded  a  carve,  evidence  M<I  to  make  it 
a  jury  Question  whether  the  injury  was  caused 
by  negugence  in  paMlng  the  buggy  while  it 
stood  so  close  to  the  track  as  to  be  struck  by 
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tke  pnjectlBC  ear,  or  bj  dia  bnnr  lutvinf  bMn 
moTcd  iriifle  the  ear  wu  piTftry. 

[Ed.  Note.— For  other  cwei,  we  Street  Roil- 
roads.  Gent  Dig.  i|  2S&-267;  Dee.  Dig.  |  U7.*} 

2.  TaiAL  (I  142*)— I>ixBOTioir  or  Vudiot. 

An  butmction  to  find  for  plaintiff  if  the 
imj  beUere  the  evidence  shoola  not  be  giTen, 
il  there  la  any  evideDce  aapporttug  an  inference 
wUeh  would  prevent  plalntflra  recovery. 
Kd.  Sof.—Vot  other  caaea.  aae  Trial,  Gent 
337;  Dee.  Dig.  |  142.*] 

Appeal  from  City  Ooort  of  Blmdjigbani; 
Oiarles  A.  Senn,  Judge. 

Action  1^  Oscar  L.  Can^  against  the  Blr- 
iDtntfiam  Bailway,  Light  ft  Power  Company, 
nom  a  Jndgmoit  for  plaintiff.  def«idant  ap- 
peals  BeverBed  and  remanded. 

nUman,  Bradley  &  Morrow  and  I&  O. 
Leadl>eater,  fbr  appellant  Bowman,  Harsh 
k  Beddow,  for  app^ee. 

WAI^KIIEC,  P.  J.  [1]  We  are  of  opinion 
that  the  trial  court  was  In  error  in  giving 
the  general  affirmatlTe  chaise  at  the  reqnest 
of  the  plaintiff.  The  following  stat^ent 
made  in  the  opinion  rendered  on  the  forma 
appeal  in  this  case  Birmingham  Railway,  L. 
ft  P.  Go.  T.  G&mp,  1«1  Ala.  466.  49  South. 
846),  ^ipUes  to  the  record  now  b^ore  the 
cDort:  "The  testimony  is  witbont  conflict 
that  the  rear  end  of  the  car  was  the  part 
thereof  inflicting  the  damage,  and  that  by 
reason,  as  the  plaintiff  contended,  of  the 
'OT^hang*  the  rear  end  as  the  car  passed 
over  the  curve.  One  of  the  theories  assert- 
ed by  the  defendant  was  that  the  injury  was 
the  result  of  the  bathing  by  the  horse  of  the 
boggy  into  the  rear  end  of  the  car,  and  not 
of  the  unaided  (thereby)  collision  of  the  car 
with  the  Teblcle."  It  cannot  be  said  that 
this  theory  adduced  by  the  defendant  was 
without  BDi)port  In  any  tendency  of  the  evi- 
dence. The  coDdusion  that  there  was  a 
movement  of  the  buggy  while  the  car  was 
Iiasslng  might  have  been  a  legitimate  deduc- 
tion from  circumstances  disclosed  by  the  evl- 
dence,  though  no  eyewitness  testified  that 
there  was  such  movement  From  the  facts. 
If  so  found  by  the  Jury,  that  a  vehicle  drawn 
bj-  a  horse  was  standing  far  enough  from 
the  track  as  the  front  end  of  a  car  passed 
It  to  be  out  of  the  way  of  danger,  and 
was  found  nearer  the  track  when  the  rear 
Old  of  the  car  passed,  it  might  be  Inferred 
that  the  vehicle  was  moved  by  the  horse 
while  the  car  was  passing.  The  witness 
GrUBth,  who  stated  that  he  saw  the  bu^ 
fatt  b^re  it  was  struck  by  the  car,  and 
whoe  It  was  Just  after  the  accident,  testi- 
fied: don't  know  but  what  the  buggy  back- 
ed Into  the  car;  I  did  not  see  when  the  horse 
backed  Into  the  car."  The  witness  Hard- 
wick,  who  was  the  motorman,  testified  that 
when  ho  pulled  the  car  around  the  curve  the 
plalntUTs  bugg^,  as  it  stood  between  the  car 
tack  and  the  aldeiralk  curbing,  "appeared 
to  be  psifMdy  In       dear;  my  mhad  was 


satlBfled  that  It  was.**  Our  eonstmctlon  of 
his  statement  In  this  cimnection  Is  that  when 
he  pulled  around  tha  carve  the  boggy  was  so 
situated  that  the  car  would  paas  It  witbont 

touching. 

With  this  testimony  In  the  case,  it  was  a- 
question  for  the  Jury  whether  the  injury 
was  attributable  to  negligence  In  running 
past  the  buflsy,  as  it  stood  so  close  to  the 
track  as  to  be  struck  by  the  rear  end  of  the 
car  as  it  projected  In  rounding  the  curve,  or 
to  the  fact  that  the  position  of  the  buggy 
was  changed  while  the  car  was  passing,  so 
as  to  expose  it  to  a  collision  with  the  rear 
end  of  the  car.  If  the  buggy  was  "perfectly 
In  the  dear"  when  the  motorman,  standing 
on  the  front  end  of  the  car,  passed  It,  the 
court  was  not  Justlfled  in  denying  to  the  Jury 
the  right  to  draw  the  conclusion  from  the 
evidence  that  the  collision  was  not  due  to 
negligence  In  running  the  car  past  a  vehicle 
so  situated. 

[2]  If  there  la  any  evidence  which  would 
support  an  lnfer«ice  that  would  hinder  the 
plaintlfTs  right  to  recover,  an  instruction  to 
find  for  the  plaintiff  if  the  Jury  believe  the 
evidence  should  not  be  given.  Western  Un- 
ion Telegraph  Co.  v.  Loulsell,  161  Ala.  231,  60 
South.  87.  It  was  for  the  Jury  to  determine 
what.  If  any,  weight  should  be  given  to  the 
evidence  tending  to  show  that  the  bu^  was 
brought  Into  dangerous  proximity  to  the  car 
while  It  was  passing,  and  whether  the  Injury 
to  the  plaintiff's  property  was  attributable  to 
a  change  in  the  position  of  the  buggy  while 
the  car  was  passing,  which  might  not  have 
been  antidpated  by  the  person  In  control  of 
the  movement  of  the  car,  though  he  was  ex- 
erdslng  reasonable  diligence,  or  to  negli- 
gence in  running  the  car  past  a  buggy  and 
horse  so  situated  in  reference  to  the  track 
as  the  car  approached  and  started  to  pass 
them.  There  were  diverging  tendencies  in 
the  evidence^  which  should  have  been  left  to 
the  Jury  to  pass  upon. 

The  questions  presented  by  the  other  as- 
signments of  error  need  not  be  ruled  on,  as 
they  can  be  avoided  in  another  trial. 

Beversed  and  remanded. 


McOUIRB  et  at  v.  STATB. 

(Court  of  Ai)i)eal8  of  Alabama.  Dec.  21,  1911.) 
WrrNESsra   (J  343*)  —  Iicpuohiibnt  — Bvi- 

DKIVCX— CHARAOTEa  EVIDSirOB— AlTKB  COM- 
MISSION or  OmNsn. 

Evidence  of  bad  character  of  an  accused, 

who  bad  testified  in  hla  own  behalf,  can  only 

refer  to  the  time  prior  to  the  commission  of 

the  offense  charged  against  him. 
[Ed.  NotSu— For  otJur  oases,  see  mtnesses, 

G^t  Dig.  I  1124;  De&  mTl  848w*] 

Appeal  from  Circuit  Court,  Tallapoosa 
(bounty;  A.  H.  Alston,  Judge. 
I'reeman  and  Itaiest  MeOutre  were  oon- 
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Tlcted  of  aasanlt  and. battery,  and  they  ap- 
peal.  Reversed  and  remanded. 

BIddle,  Ellis,  Blddle  &  Pruett,  for  appel- 
lants. B.  a  Brickell,  Atty.  Qen.,  and  W.  L. 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  The  defendants  having 
testified  as  witnesses  In  their  own  behalf, 
the  prosecnUon  sought  to  Impeach  th«n  by 
testimony  in  rebuttal  tonchlns  tfa^  general 
character  or  repntation.  The  bill  of  excep- 
tions redtes:  "Cicero  Bentiey  was  sworn 
and  examined  aa  a  witness  In  behalf  of  the 
state  in  r^ttal,  and  testified  substantially 
as  follows:  'I  know  the  defendants.  I  know 
their  general  character  In  the  community  In 
which  they  11t&  I  live  two  miles  from  them. 
Have  known  them  10  years.*  The  solicitor 
asked  the  witness,  *I8  their  character  good 
or  bad?*  The  witness  made  no  q^wer,  and 
the  court  asked  the  witness,  *Ton  know  their 
character?*  The  witness  answered, ''So  far 
as  I  was  concerned,  I  didnt  know  more  than 
tbeee  cases.'  Then  the  solicitor  asked  the 
witness:  Tou  say  yon  know  their  general 
diaracter.  Is  it  good  or  badf  The  witness 
answered  and  said,  'I  hear  lots  of  reports 
talked  about  these  cases.'  And  the  solicitor 
asked  the  witness,  'Say  whether  it  Is  good 
or  bad— their  general  <diaracter  in  the  com- 
munity.* Whereupon  the  court  says  to  the 
witness:  *That  means  the  community  around 
where  they  circulate  and  range.'  The  de- 
fenduita  then  and  there  objected  to  the  ques- 
tion in  reference  to  their  general  character 
unless  It  is  confined  up  until  the  time  of  the 
alleged  offense  for  which  these  indictments 
were  found.  The  court  ovemiled  the  objec- 
tion, and  to  this  ruling  of  the  court  tlie  de- 
fendants then  and  then  reserved  an  excep- 
tion, and  the  witness  answered  the  question, 
and  said,  'There  are  a  lot  of  bad  reports.' 
The  witness  was  cross-examined  by  the  de- 
fandants'  counsel,  and  testified  substantially 
as  follows:  The  reports  I  have  heard  on  the 
dtftedants  are  in  reference  to  these  indict- 
ments. I  never  heard  anything  against  the 
dsfandants  until  they  were  indicted  ta  these 
cases.' "  The  colloquy  with  the  witness  be- 
fore the  defendants  made  the  objection  which 
was  overruled  cleariy  indicated  that  what- 
ever he  might  say  In  bis  answer  that  would 
be  derogatory  of  the  cbaract^  of  the  defend- 
ants would  be  based  upon  reports  circulat- 
ed about  them  consequent  upim  their  being 
charged  with  the  criminal  offoise  for  which 
they  were  on  trial.  This  fact  was  only  the 
more  dearly  brought  out  by  the  statement  of 
the  witness  on  his  cross-examination. 

The  objection  to  the  question  was  made 
under  such  circumstances  as  to  make  it  ap- 
parent that  the  overruling  of  it  was  In  dis- 
regard of  the  role  that  evidence  of  the  bad 
character  of  one  charged  with  crime,  who 
has  testified  In  hla  own  behalf,  must  refer  to 


a  period  prior  to  the  making  of  tbe  charge 
against  him  which  Is  mider  InveetlgatioQ. 
Griffith  V.  SUte,  90  Ala.  583,  8  South.  812; 
Brown  v.  State,  46  Ala.  175;  Underhlll  on 
Criminal  Evidence  (2d  Ed.)  I  83.  The  shield 
of  protection  which  the  law  furnishes  to  ooe 
charged  with  crime  in  the  presumption  of 
his  Innocence  until  his  guilt  has  been  proved 
beyond  a  reasonable  doubt  might  be  of  little 
avail  to  him.  If  it  could  be  destroyed  by  evi- 
dence of  his  disrepute  resulting  from  rumors 
or  reports  having  their  origin  or  brought  to 
light  as  the  result  of  discussion  occasioned 
by  the  fact  that  the  criminal  charge  which 
is  under  investl^tion  bad  been  made  against 
him. 

Other  questitms  presented  by  the  record 
need  not  be  oousldered,  as  thej  our  Bot 
arise  on  another  trial. 

Berersed  and  rmanded. 


CENTRAL  OF  GBOBOIA  BT.  CO. 
GL1QMENTS. 

(<.'ourt  of  Appeals  of  Alabama.   Dec.  1*  1911.) 

1.  EviDEIfCE    (8   671*)  — BZPBBn-— ItaDXOAL 

WrrwEss— Effect. 

Expert  teetimoDy  as  to  physical  condition, 
disease,  injury,  etc.,  goes  to  the  jury  to  be 
weighed  by  them,  with  other  evidence,  in  pass- 
ing on  the  true  cause  of  the  disease  In  qaes- 
Hon,  if  a  material  subject  of  Inquiry. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2395-2898;  Dec.  Dig.  |  571.*] 

2.  EVIDENCX    (I  493*)— INJCBIES— NONEXPEBT 

Ofinion. 

Plai]itifl*8  breast  was  pierced  with  an  um- 
brella rib.  A  physidaa  testified  that  when  he 
saw  the  injury  it  had  a  scab  on  it,  and  he  did 

not  pull  off  the  scab  or  probe.  There  was  no 
evidence  whether  the  wound  was  merely  on 
the  surface,  or  whether  the  rib  penetrated  the 
chest,  nor  did  the  physician  testify  as  to  any 
injury  to  pldotiflfs  lungs  or  speakiDg  organs. 
Beldf  that  plaintiif  should  not  have  been  per- 
mitted to  testify  that  the  injury  rebeived  to 
his  chest  had  affected  his  hmgs  or  speaking 
organs. 

[Ed.  Note.— For  otiier  cases,  see  Evidence. 

Cent  Dig.  I  2277;  Dec.  Dig.  |  493.*] 

Appeal  from  Circuit  Court,  Huston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  by  W.  F.  Clements  against  Central 
of  Georgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  B»- 
versed  and  remanded. 

B.  F.  Reld,  for  appellant   H.  L.  Martin, 

for  appellee^ 

DE  GRAFPENRIED.  J.  [1]  L  The  most 
difficult  practical  science  of  which  we  have 
knowledge  is  the  science  of  medicine.  It 
is  a  matter  of  common  knowledge  that  the 
most  eminent  diagnosticians  frequentiy  dis- 
agree as  to  the  true  nature  or  actual  cause 
of  a  disease.  While  for  some  of  the  simple 
and  common  aUments,  sudi  as  colds,  indlgea- 
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tlon,  headaches,  etc,  the  ordinary  man  suf- 
fering Uierefrom  may.  In  a  ronsh,  practical 
way.  asslgo  the  canse,  neTortbeleis,  when  the 
eanse  of  a  dlseaM  or  of  aome  material  ail- 
ment of  an  impOTtant  organ  of  the  homan 
body  Is  tte  subject  of  InQolry,  only  the  oi^- 
lui  of  a  diagnostician,  of  a  man  skilled  In 
the  mysteries  of  medldne,  can  ordinarily  be 
resorted  to.  And  when  this  Is  done  the  law 
tauws  that  the  (qtfnion  of  an  ezp^  Is  not 
Infallible,  and  such  opinion,  when  rendered 
opon  a  glren  state  of  facts,  goee  to  the  Jury 
as  eridence  to  be  welj^ied  by  tbem^  aloi« 
with  the  other  erldmce.  In  passing  on  the 
ooestlon  as  to  the  tme  cause  of  the  disease 
or  ailment,  if  that  is  a  subject  of  matwlal 
Inquiry  before  them.  Mobile  Life  Ins.  Co.  t. 
Walkw,  68  Ala.  290;  Zlnn  t.  Bice,  161  Mass. 
671.  37  N.  a  747. 

2.  Tbe  appellee,  after  be  had  alighted,  or 
in  attonptlng  to  alight,  from  a  train  of  ap- 
pellant, recelred  certain  injuries,  but  wheth- 
er they  were  received  by  him  through  the 
negl^tenee  of  appellant's  servants  while  act- 
ing In  the  line  of  their  emidoyment  was  a 
matter  in  grave  dispute.  If  tbe  evidence  of 
appellee  contained  the  true  verrion  of  the 
matter,  tbere  was  evidence  from  which  the 
Jnry  were  authorized  to  find  a  verdict  In  his 
&vor.  On  the  other  hand,  if  appellant's; 
witnesses  swore  truthfully,  then  tbere  should 
have  been  a  vmdlct  for  the  appellant  Th^ 
testimony  tended  to  show  that  appd1ee*s  In- 
juries were  received  after  he  bad  alighted 
from  tbe  train,  and  were  caused  by  reason 
of  the  fact  that  a^i^lee  ftil  over  a  stooL 

[2]  8.  A  tkw  days  after  reo^vlng  tbe  In- 
jnriea,  tbe  appellee  was  attended  by  a  pbysl- 
dan,  who,  teatl^liv  as  a  witness  In  behalf 
of  app^ee  on  the  trial  in  the  court  below, 
said:  "I  ateo  found  that  something  had 
pierced  his  breast  apparently,  and  took  It  for 
granted  that  it  was  an  umbrella  rib  that  had 
pierced  It.  It  had  a  scab  on  It,  but  I  would 
not  pall  it  off,  and  did  not  probe  It"  Wheth- 
er this  wound  was  a  mere  surface  wound,  or 
whetber  the  instrument  which  made  It  went 
throush  the  chest  tbe  evidence  falls  to  dis- 
close, la  this  evldoioe  of  this  physician, 
there  Is  nothing  to  be  fbund  about  any  In- 
JuTT  to  appellee's  lunga  or  speaking  organs, 
and  tbe  evidence  of  this  phyBldan  was  ap- 
pellee's evidace.  It  appeared  from  the  evi- 
dence, that  certainly  at  one  time,  and  pos- 
sibly at  tbe  time  of  the  trial,  appellee  com- 
plained of  a  throat  or  lung  trouble,  or  both, 
and  the  court  against  the  seasonable  objec- 
tion of  appellant,  permitted  the  appellee  to 
testify  that  tbe  injury  received  by  him  to  his 
chest  had  affected  his  lungs  or  speaking  or- 


It  Is  not  pretended  that  appellee  was  a ' 
phyaldan  or  a  medical  expert  It  is  our  un-  j 


derstandli^  that  a  witness  who  is  not  an  ex- 
pert may  testify  to  facte,  but  as  above  stat- 
ed, as  a  general  rule,  not  to  deductions  or 
contusions  from  facts.  In  case  of  an  in- 
jury, he  may  state  tbe  facts,  his  symptoms, 
etc.;  but  he  cannot  as  a  rule,  state  that  such 
Injuries  resulted  In  some  particular  disease 
to  some  OTgian  not  aotuallif  injured.  In  the 
present  case,  it  was  entirely  permissible  for 
app^ee  to  state  that  tbe  rib  of  an  umbrella 
stuck  Into  his  chest  that  his  bands  were 
bruised,  his  fingers  and  tOm  broken,  and  his 
hips  injured,  and  it  was  also  pwmlsslble  for 
him  to  say  that  after  that  time  he  had  suf- 
fered turn  a  cough  and  a  sorethroat;  but  we 
think  that  only  an  expert  could  say  that  bis 
lungs  or  speaking  organs,  neither  of  which 
organs  was  actually  Injured  by  the  fall,  had 
become  Involved  by  reason  of  bijurles  to  the 
above  other  parts  of  his  body.  This  deduction 
was  one  only  which  a  medical  expert  could 
draw  from  the  facts,  or  the  Jury  In  their  ex- 
clusive province  as  triers  of  tbe  facts.  Sup- 
pose a  few  weeks  after  the  alleged  Injuries 
the  an>ellee  had  beesk  taken  with  a  fever. 
Could  he  be  permitted  to  say  that  In  his 
opinion,  Uie  injuries  were  the  cause  of  his 
fever?  Suppose  he  had,  shortly  after  Qie  in- 
juries, bemt  attacked  with  pneumonia.  Could 
he  be  permitted  to  say  that  each  pneumonia 
was  caused  his  Injuries?  The  questions,  it 
seems  to  us,  formulate  their  own  answer. 
Whether  the  alleged  coug^  or  throat  trouUe 
was  due  to  tuberculosis,  la  grippe,  or  to  the 
Injuries  received  by  him  was  certainly  not 
for  aivellee,  a  nonexpert  but,  at  best  for  a 
medical  eqiert  or  the  Jury,  under  itU  the 
UiCts,  to  say.  "It  is,  as  a  general  rule,  not 
permissible  to  examine  as  to  the  opinions  or 
conduslons  ctf  a  witness,  for  these  are  to  be 
formed  by  the  Jury,  unless  where  the  <^iln- 
ion  is  an  inference  of  skill  and  Judgment 
The  legal  course  Is  to  ask  such  questions  as 
will  elicit  facts  from  which  the  Jury  may 
draw  th^  own  contdnsions."  Bullock  t. 
Wilson,  6  Fort  338;  Western  Steel  Car  & 
Found^  Co.  V.  Bean,  168  Ala.  266,  50  South. 
1012. 

We  are  thwefore  of  opinion  that  tbe  court 
committed  reversible  error  In  permitting  the 
above  testimony  to  go  to  the  Jury.  The  rec- 
ord does  not  sArmatlvely  show  that  tbe  ad- 
mlsslon  of  this  evidence  was  not  prejudicial 
to  appellant,  for  we  do  not  know  what  weight 
the  Jury  attached  to  it  in  estimating  appel- 
lee's damages. 

4.  There  are  a  number  of  other  questions 
presented  by  tbe  record,  but  u  th^  may  not 
arise  on  a  subsequent  trial  of  thto  case,  we 
refrain  from  discussing  them. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  remanded. 

Beversed  and  remanded. 
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MONTGOHBBT  OAin>T  00.  WBBT- 
HEIMEB-8WABT8  SHOB  00. 

(Court  of  Appeals  of  Alabama.  Dec  19,  1911.) 

1.  OaBHumuira  (|  148*)— Answn. 

A.  garnlahee*!  denial  of  indebtodnen  In 
hli  written  aaswer  to  the  writ  mar  be  om- 
come  b7  disdoiiirei  made  on  Us  onu  examina- 
tion, nnder  Code  1807,  i  4316;  and  wben  the 
facta  eo  disclosed  show  that  he  was  indebted  to 
defendant  after  eerrice  of  tiie  writ,  plaintiff  is 
entltied  to  judgment  on  tiie  garnishee'a  answer, 
without  contesting  it 

[Bd.1  Nots^For  other  cases,  see  Garnish- 
ment. Oent.  Dig.  |  279;  Dec.  Dig.  1 148.*] 

2.  GABNiBHunr  (|  ll6*)-~BtffTB<n;  of  Writ. 

A  writ  of  garnishment  operated  to  inter- 
cept debts  owing  br  the  gamiahee  to  defendant 
wmle  the  proceeung  was  pending,  and  an7 
payment  by  the  garnishee  meanwhile  ms  at  his 
risk. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
CenL  Dig.  $  237;  Dec.  Dig.  S  116.*J 

8.  QABnisHJCBnT  (|  116*)  —  IiUBiuir  of 
Oabnishec. 

Qamishment  of  salar;  could  not  be  aroid- 
ed  b7  the  garnishee  intmsting  claims  to  de- 
foidant  for  collection  and  permitting  him  to 
retain  the  amount  of  his  salary  out  of  the 
proceeds. 

[Ed.  Note^For  other  eases,  see  Garnish - 
ment,  Cent  Dig.  I  237;  Dec  Dig.  {  116.*] 

Ajtpetl  from  City  Court  of  Montsomery; 
WllUam  H.  Tliomaa,  Judge. 

Action  by  the  Watheimer-Swarts  Shoe 
OD&q»ny  agalnnt  8.  B.  Kent  From  a  Judg- 
ment for  plaintiff,  on  gamislunent  directed 
to  the  Mwtgomery  Candy  Otaafiaaj,  the  gaiv 
nlabee  afipeala.  Affirmed. 

The  Verth^mer-BwartB  Shoe  Company  ob- 
tained a  Jndgmoit  In  the  city  court  of  Mont 
gomery  at  tbe  October  term,  1009,  agalnat 
one  S.  B.  Kent  for  the  sum  of  f  118.11^  and 
on  February  8,  1910,  procured  gamlahment 
on  said  judgment,  on  proper  affidaTlt,  to  be 
issued  to  tbe  Montgomery  Candy  Oom^nj. 
On  tbe  11th  day  of  February,  1910.  the  gar^ 
nlsbee  filed  a  formal  written  answer  deny- 
ing Indebtedness.  On  June  3,  1910,  the  gar- 
nishee was  summoned  to  answer  orally.  On 
the  7th  day  of  June,  1910,  the  garnishee  ap- 
peared and  answered  that  Mr.  Kent  went  to 
work  for  him  in  September,  1909,  at  a  sal- 
ary of  f76  per  month.  After  some  parley- 
ing, the  books  were  brought  Into  court  It 
appeared  that  up  to  the  4th  of  June,  the 
time  of  the  service  of  the  gamishm^t  Mr. 
Kent  was  indebted  to  the  company  In  the 
sum  of  |08,  and  that  after  that  time  the 
company  paid  him  about  $300. 

W.  B.  Andrews,  for  appellant.  Arlington 
&  Houghton,  for  appellee. 

WAI/KBR,  P.  J.  [1]  A  garnishee's  doilal 
of  indebtedness  In  Us  written  answer  to 
the  writ  may  be  overcome  by  the  disclosure 
made  on  his  oral  examination,  reaulred  as 

authorized  by  the  statute;  and  when,  on  the 


facta  M  so  dltdoaea,  tt  Is  made  to  appMT 
that  tbe  garnishee  was  Indebted  to  the  de- 
Cudsnt  after  0»  serrlce  of  tbe  writ  the 
plaintiff  Is  entltlad  to  judgmnt  asainst  tbe 
gsmishas  upon  his  answer,  without  contest- 
ing It  Oode,  I  4816:  White  et  aL  t.  Kahn, 
103  Ala.  808,  10  South.  GOO. 

[tn  In  taie  case  at  bar  tbe  oral  hnswo' 
of  tbe  Bunlshee  disclosed  that  between  the 
dates  of  tbe  service  of  tbe  writ  and  of  the 
oral  answer  It  was  Indebted  to  tbe  defend- 
ant^ fbr  salary  or  wages,  payable  at  the  end 
of  eadi  month.  In  an  amount  exceeding  in 
the  aggregate  tbe  amount  of  tbe  jndgmoit 
in  favor  Qt  tbe  plaintlfl,  and  that  Qls  in- 
debtedness was  paid  as  it  accrued  \xr  pw- 
mltttng  the  dtfendant  to  retain  the  amonat 
of  his  salary  ont  of  coUectl<His  made  by 
him  as  an  agent  or  traveling  salecman  of 
die  garnishee;  In  other  words,  the  mode  of 
payment  was  to  Intrust  the  defendant  vitb 
claims  for  ooUectlon,  and  to  permit  him  to 
retain  tbe  amount  of  Us  salary  oat  ttf  tiie 
collectionB  made.  The  writ  opoated  to  in- 
tero^  debts  owing  tbe  garnishee  to  Uie 
defendant  while  the  proceeding  was  pend- 
ing; and  any  payment  by  the  garnishee  to 
tbe  defwdant  on  a  debt  accruing  to  the 
lattn  during  the  pendency  of  tbe  proceed- 
ing was  at  tbe  ride  of  tbe  garnishee  and 
could  not  avail  to  defeat  the  lien  of  the 
writ  Lady  Binsl^  Fnmace  Go.  v.  Began  & 
Co.,  95  Ala.  H04.  11  South.  188.  The  salary 
payable  to  tiM  defendant  vas  a  debt  snbject 
to  the  writ;  and  that  the  mode  of  paymrat 
resorted  to  did  not  haira  the  effect  of  re- 
leasing It  from  the  lien  of  the  writ  Is  well 
shown  by  the  ruling  on  a  quite  similar  state 
of  fiiets  in  tlie  case  ot  BSy  v.  Blacker,  Qer- 
St3e  ft  Oo^  112  Ala.  Sll.  20  South.  570.  The 
court  was  not  in  error  In  overruling  the  gar- 
nished motion  for  a  new  trial. 

Affirmed. 


ORAMUNO-SPALDIMO  GO.  et  aL 
PABKBR. 

(Court  of  Appeals  of  Alabama.   Not.  28,  1911.) 

1.  Attacjiment  (g  377*)  —  WBONbfOi.  At- 
TAcmiEHT— Cusirt's  LiABiLrrr. 

A  plaintiff  la  not  liable  in  exemplary  or 
vindictive  damages  for  procuring  an  attach- 
ment. If  he  acted  in  good  faith,  under  advice 
of  his  attorney,  who  was  on  the  ground  at  the 
place  where  the  attachment  was  made. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Oent.  Dig.  {|  1389-1392;  Dec.  Dig.  |  877.*] 

2.  AXTACHKKNl!    ({    370*)  —  WBOHOrCL  AT- 
UOmCBHT— IlfJUBT  TO  DEraRDAnT. 

In  an  action  by  a  retail  merchant  against 
a  wholesaler  for  wrongfal  attachment  of  land 
not  connected  with  plaindlTa  business,  it  was 
error  to  permit  the  jui?  to  consider  whether 
the  attachment  resulted  in  loss  of  customers  to 
plaintiff. 

[Ed.  Note.— For  other  eases,  see  Attachment, 

Cent  Dig.  8!  1378-1380;  Dec.  Dig.  {  875.*] 
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8.  ▲TtAOHMnra  (i  S7S*)  — WsoiranrL  Ax- 

lACHUHT— Damages. 

Plaintiffs  cu  deriv*  no  ri^bt  to  recover 
for  conseqnencei  not  legaXlj  enterinff'into  their 
damages,  thoagli  th«r  are  itated  in  the  com- 
plaint; and  hence.  In  an  action  for  wrongful 
att«diment»  plaintiff  cannot  recover  on  the  the- 
orr  of  loM.  of  customers,  though  such  Ion  was 
pleaded,  where  no  loss  could  have  been  sus- 
tained, since  the  attachment  was  levied  against 
land  not  connected  with  his  boainess. 

[Ed.  Note.— For  other  cases,  sea  Attaclunent; 
Cent.  Dig;  iilS78-lS8C;  Dec  Dig.  1 376.*] 

4.  ATTAcmBNT  (I  876*)  —  WBonann.  Ax- 

XACHMKHT— RXOBT  TO  RBOOTEB. 

A  retail  merchant  can  recover  damages 
■ostainad  to  hla  credit  hj  wrongful  attachment, 
tbon^  ih»  1«T7  WM  upon  land  not  coniMetM 
witk  nln  bndnsM. 

[B^  Nbtsw—For  other  eases,  see  Attaehmwi^ 
Cent  Dig.  11 1878-1886;  Doa  Dig.  |  876.*] 

Apiwsl  tnm  Gircnit  Onir^  Ooon  ComitT; 

5.  U  Brewer,  Jndge. 

AcOoii  F.  I<.  Parker  against  the  Gram- 
Uns-fipftldlng  Coa^any  and  otbers  for  dam* 
■gee  f9r  Oie  eolng  ont  of  an  attachment  and 
the  levy  of  same  upon  and  the  sale  of  cer- 
tain lands.  Judgment  for  plaintiff  In  the 
■nm  of  9466,  and  defOidanta  appeaL  Re- 
versed and  remanded. 

Lack^  *  ^dgee  and  fi.  J.  Darby*  for  ap- 
pellants. Felix  L.  Smith  and  J.  M.  Cmiton, 
for  appellee. 

DB  6RAFFEKBIBD,  J.  The  appellant  ia 
a  wholeeale  shoe  merchant  residing  in  Atlan- 
U.  Oa.,  and  appellee  is  a  retail  merchant 
who  Fesldee  in  Coosa  county,  Ala. 

The  appellee  became  indebted  nnto  appel- 
lant toT  shoes  sold  him,  and,  being  nnable 
to  pay  the  account,  the  appellant  placed  it 
In  the  hands  of  an  attorney  in  Coosa  coun- 
ty for  collection.  The  attorn^  wrote  ap- 
pellee,  donandlng  payment  of  Uie  acconntt 
but  beard  nothing  from  him. 

It  appears  from  the  undisputed  evidence 
that  appellee  was  a  man  of  small  means, 
and  that  his  assets  consisted  principally  of 
a  stock  of  goods  worth,  according  to  his  tes- 
timony, from  91,000  to  fl.600,  and  a  tract  of 
land,  consisting  of  280  acres,  which  appears 
to  have  been  sold  by  appellant  under  a 
venditioni  exponas,  and  which  broi^t  at 
the  sale  9105. 

It  ftirther  appears  from  the  undisputed 
evidence  that  appellee  was,  prior  to  the 
time  when  the  claim  was  placed  in  the  hands 
of  an  attorn^,  and  up  to  the  time  the  at- 
tachment was  sued  out,  pressed  for  money. 
He  was  writing  to  his  creditors  that  times 
were  hard  with  him,  and  asking  for  indul- 
gence. 

It  farther  appears  from  the  midlsputed 
evidence  that  after  the  attorney  received  the 
claim  tot  collection  he  received  information 
that  appellee  was  attempting  to  dispose  of 
Ms  land,  and  thereupon  he  prepared  an  affi- 
davit, stating  that  appellee  was  about  to 
fraodnlently  dispose  of  his  property ;  that  ap- , 

•rerothsr 


pellee  was  Indebted' to  appellant  in  the  sum 
of  9366.44 ;  and  that  the  attachment  was  not 
sued  ont  for  the  pnipoee  of  vexing  or  har- 
rassing  the  appellee^  or  for  any  ottier  im- 
proper motive,  and  forwarded  it,  along  with 
the  customary  attachment  bond,  to  his  cor- 
respondent In  Atlanta  fOr  the  signature  of 
appellant,  and  stated,  at  the  time  he  sent 
the  papers,  '*that  Parkw  was  trying  to  sell 
his  real  estate ;  that  the  real  estate  was  the 
only  prepay  out  of  which  the  Indebtedness 
could  be  realized;  and  that  the  attachment 
was  necessary  and  proper."  Thereupon  ap- 
pellant made  the  affidavit,  which  had  been 
so  prepared  and  forwarded,  before  a  notary 
imUle  In  Folton  county,  Ga.,  executed  the 
bond,  and  returned  the  papers  to  the  attor- 
ney in  OcKMBB  county.  The  attorney  flled  the 
papers  with  the  circuit  clerk,  and  a  writ  of 
attachment  was  thereupon  issued  and  placed 
in  the  hands  of  the  sheriff.  The  lands  of 
appdiee  were  levied  mton,  and.  after  a  Jndg- 
m&A  was  rendered  in  favor  of  appellant 
against  appellee  Cor  tile  amount  of  Its  bi- 
debtednesB,  the  lands  wera  sold  by  the  sher^ 
Iff,  for  the  satisfaction  of  the  Jodgmmt,  un- 
der the  ordwB  of  the  oourt  In  wliidi  the 
judgment  was  rendered. 

It  appean  that  appellant  did  not  send  Its 
claim  against  appellee  direct  to  the  attorney 
in  Coosa  county,  but  delivered  It  to  a  col- 
lection agency  or  some  attorney  In  Atlanta, 
who  forwarded  It  In  the  usual  course  of  busi- 
ness, for  collection,  to  the  attorn^  In  Coosa 
county;  but  this  fact  has  no  bearing  vpon 
any  question  Involved  in  this  case. 

This  suit  was  brought  by  appellee  against 
appellant  for  damages,  both  actual  and  vin- 
dictive, for  the  breach  of  said  attachment 
bond.  A  Judgment  was  rendered  In  favor  of 
the  app^lee  against  aE^tellaut  In  the  court 
below,  and  this  appeal  is  prosecuted  to  re- 
verse that  Judgment 

[1]  1.  The  law  requlra  a  party  who  de- 
sires to  engage  in  the  practice  of  law  to  un- 
dergo certain  special  training,  and  to  be  ex- 
amined by  certain  specified  officers,  before 
he  is  permitted  to  engage  in  the  practice  of 
the  profession,  and  he  cannot  then  do  so 
until  he  receives  a  license  from  certain  desig- 
nated courts.  A  lawyw  is  an  officer  of  the 
courts,  and  as  such  la  mider  oath  to  perform 
bis  duties  in  the  manner  required  of  him  by 
the  law.  It  would  be  difficult  for  Justice  to 
be  administered  throu^  the  courts  without 
the  aid  of  such  officers,  and  as  they  are  pre- 
sumed to  be  learned  In  their  profession,  and 
are  permitted  by  the  law  to  hold  themselves 
out  to  the  public  as  reasonably  qualified  to 
meet  the  requirements  of  the  courts  tn  their 
efforts  to  orderly  and  properly  administer 
the  law.  It  is  necessary  that  the  citizens  shall 
be  protected,  as  far  as  Justice  will  permit, 
when  he  is  Innocently  led  Into  error  by  the 
mistake  of  his  counsel.   For  this  reason,  it 
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Is  thft  general  rule  that,  in  an  acUcnt  tar  ma- 
UcioiiB  proeecntlon.  tbe  defendant  nwkes  oat 
tbe  defense  of  probable  cause  when  he  shows 
that  be  submitted  aU  the  fftcts  within  his 
fcnowleilge,  or  which,  by  the  exercise  of  rea- 
sonable diligence,  he  coald  have  ascertained, 
relating  to  the  matter,  to  a  disinterested 
lawyer  In  good  standing,  and  acted  in  good 
faith  under  the  advice  of  such  counsel  and 
in  accordance  therewith.   26  Cyc.  34. 

For  the  same  reason,  'If  a  claim  in  a  dis- 
tant locality  be  Intrusted  to  a  reputable  at- 
torney for  collection,  and  that  attorney  In- 
forms his  Client  that  there  Is  ground  for 
suing  out  an  attachment,  and  the  creditor 
thereupon,  at  the  attorney's  request,  fur- 
nishes sureties  to  him  to  make  tbe  bond,  In 
the  absence  of  other  knowledge  or  Informa- 
tion, TexatiousnesB  or  malice  cannot  be  im- 
puted to  the  creditor,  and  he  Is  not  respon- 
sible for  exemplary  or  vindictive  damages. 
In  the  absence  of  the  actual  ground  for  the 
Issue  of  the  attachment,  the  creditor  would 
be  liable  for  the  actual  damage  done,  but  he 
would  not  be  without  probable  cause  for  be- 
lieving he  had  grounds  for  suing  out  the 
attachment,  and  therefore  would  not  be  lia- 
ble for  vindictive  damages."  City  National 
Bank  v.  JetCrles,  73  Ala.  183. 

It  Is  evident  from  all  the  evidence  in  this 
case  that  this  attachment  was  sued  out  t>e- 
cause  the  attorney  of  appellant  In  Coosa 
coimty,  who  was  on  the  ground  and,  pre- 
sumptively, knew  the  law  of  the  state  of 
Alabama,  advised  appellant  that  the  attach- 
mmt  "was  necessary  and  proper."  Appel- 
lant according  to  the  record,  knew  nothing 
of  appellee,  except  what  it  had  gathered  of 
htm  through  his  letters;  and  It  Is  also  evi- 
dent from  the  record  that  when  the  claim 
was  placed  in  the  hands  of  its  attorney  in 
Coosa  county  It  was  so  placed  because  ap- 
pellee had  neither  paid  nor  secured  the  in- 
debtedness, and  that  It  was  so  placed  in  the 
hands  of  said  attorney  In  the  usual  course 
of  business.  No  agent  of  appellant  gave 
this  attorney  any  information  with  refer^ce 
to  the  conduct  of  appellee,  and  it  is  evident 
that  In  signing  the  affidavit  and  executing 
the  bond  In  the  attachment  proceeding  appel- 
lant, a  nonresident,  having  the  right  to  rel.v 
■upon  the  good  faith,  integrity,  and  legal 
knowledge  of  its  counsel,  did  so  solely  on 
the  faith  of  bis  advice.  The  fact  that  appel- 
lant received  this  information,  not  direct 
from  the  attorney,  but  through  his  corre- 
spondent In  Atlanta,  can  make  no  difference. 
It  signed  the  papers  sent  to  It  for  Its  signa- 
ture by  the  attorney  In  Coosa  county,  be- 
cause that  attorney  advised  that  It  was  nec- 
essary and  proper  for  such  papers  to  he 
signed  and  forwarded  to  him.  It  had  the 
right  to  presume  that  one  learned  In  the 
law,  and  who  was  on  the  ground,  had  In  his 
possession  sufficient  evidence  to  Justify  him 
In  advising  that  the  attachment  was  neces- 
8ai7  and  proper,  and  there  Is  no  tendency 


(Ala. 

in  the  erldeiioe  aufliorlBbiK  k  otmtnuy  con- 
clusion. 

[2,  SI  2.  In  tbe  present  case^  the  levy  wa« 
not  made  upon  the  stock  of  merchandise  or 
any  of  the  personal  property  of  appellee,  and 
there  was  therefore  no  Interruption,  by  rea- 
son of  such  levy,  of  his  business  as  a  mer- 
chant. The  attachment  was  only  levied  up- 
on land.  For  this  reason,  we  are  unable  to 
see  how  app^lee,  under  any  phase  of  the  tes- 
timony, was  entitled  to  any  damages  which 
It  is  claimed  were  suffered  by  him  by  reason 
of  bis  loss  of  customers  on  accotmt  of  the 
Issuance  of  the  attachment.  As  we  have 
above  stated,  his  goods  and  accounts  were 
not  disturbed,  and  it  appears  from  the  evi- 
dence tbat  his  mercantile  business  was  con- 
tinued by  him  up  to  the  time  of  ttie  trial. 
Damages  for  loss  of  customers  cannot  be 
legally  traced  to  the  mere  suing  out  of  u 
attachment  and  its  levy  upon  land.  In  all 
cases  In  which  suits  were  brought  upon  at- 
tachment bonds,  and  In  which  damages  have 
been  allowed  for  loss  of  customers  in  a  mep* 
cantile  business,  there  has  been,  by  reason 
of  the  levy  of  the  attachment,  some  active 
Interferoice  with  the  mercantile  business  of 
the  defendant  In  attachment  Itself;  and  we 
can  find  no  case  In  which  damages  for  loss 
of  custom  have  been  allowed  where  there 
was  no  levy  of  the  atta(^un«it,  or  merel7 
a  levy  upon  real  estate. 

It  is  true  that  the  complaint  alleges,  as 
one  of  the  elements  of  damage  to  appellee^ 
the  consequent  loss  to  him  of  customers  in 
his  business;  but  that  does  not  aid  appellee 
In  the  matter.  A  plaintiff  can  derive  no 
right  to  recover  for  consequences  which  can- 
not legally  enter  Into  his  damages,  although 
they  are  stated  In  the  complaint  Gold- 
smith, Forchelmer  A  Oo.  t.  Plcard,  27  Ala. 
149. 

It  seems  to  us  that,  where  there  is  no  levy 
upon  the  merchandise  of  a  merchant,  or  any 
other  sort  of  Interference  with  his  bnalnesa 
as  a  merchant.  It  would  be  the  broadest  sort 
of  speculation  for  a  court  to  undertake  to 
determine  whether  sudi  merchant  had  lost 
customers  on  account  of  tbe  Issnance  of  audi 
attachment. 

[4]  3.  If  It  be  true,  as  claimed  In  the  com- 
plaint, that  appellant  suffered  damage  to 
his  credit  by  the  wrongful  suing  out  of  the 
attachment,  he  is  entitled  to  recover  such 
damage,  although  tbe  levy  of  the  attachment 
was  only  upon  land.  The  credit  of  a  mer- 
chant, his  standing  In  the  mercantile  world 
— In  short,  his  reputation  for  honesty, 
promptness,  and  all  those  qualities  whl<A 
render  his  business  desirable  to  other  mer- 
chants— Is  a  valuable  asset,  and  when  that 
credit  Is  Injured  or  destroyed  by  the  wrongful 
suing  out  of  an  attachment  this  constltates 
an  element  of  actual  damages,  for  whitA  a 
recovery  may  be  had  on  the  attachment  bond, 
whether  there  is  a  levy  or  not  Flounu^ 
&  Epping  T.  I^on  &  Oot,  70  Ala.  809L 
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Tbe  coort  on  the  trial  of  tbls  case  permit- 
ted the  Jjjij  to  consider,  In  passing  npon  ap- 
pellee's damages,  the  subject  of  Tindlctlve 
damages,  and  also  the  qneEtlon  as  to  whether 
the  snlng  out  of  the  attachment  had  resulted 
in  loss  of  customers  to  appellee,  and.  In  our 
opinion,  the  court  erred  In  so  doing. 

For  the  error  pointed  out,  the  Judgment  of 
the  court  be16w  is  reversed,  and  the  cause 
remanded. 

Bevmed  and  rananded. 


McGUIRB  STTATB. 
(Court  of  Appeals  of  Alabama.   Nor.  30,  1911.) 

1.  WiTNBSSKS  (I  333*)— IlCnCAOBiaENX-GKN- 

EBAZ,  Bad  Chabacteb. 

A  witness  may  be  impeached  by  mere  proof 
of  general  bad  character,  bnt  such  proof  is  ad- 
missible only  for  purpose  of  Impeachment. 

[Ed.  Mote.— For  other  cases,  see  Witnesses, 
Dec  Dig.  S  333.»]  ' 

2.  WrrsKSSKa  (H  837,  380*)— Ihfbaohibni^ 
Gehxbai.  Bad  Ghasacteb. 

Accused,  who  testified  la  his  own  behalf, 
may  be  impeached  by  proof  that  he  faas  been 
eonvicted  of  crime  inTolving  moral  turpitude, 
that  he  has  made  contradictory  statements,  or 
that  he  is  a  person  of  general  bad  character; 
bot  the  proof  of  general  oad  character  must  be 
limited  for  purpose  of  impeachment. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Ce^D^SI^mS,  1120-118%  1214;  Deo.  Dig. 

3.  WmBeaEB  (|  318*)— Iupuohubht— Gxn- 
■RAE.  Bad  Chabacteb. 

Where  accused  testified  In  his  own  behalf, 
afflrmattre  eviduHie  of  his  general  good  char- 
acter can  only  be  considered  with  the  other 
evidence  in  passing  oa  the  question  of  his 
guilt,  and  cannot  be  considered  in  passing  on 
tbe  question  of  his  credibility. 

[Ed.  Note^For  other  cases,  see  Wtnesses, 
Cent.  Dig.  K  U)84^108e;  Dec.  Dig.  |  818.*] 

4.  CRIWHAI.  IjAW  (I  67S*)-/rBIAIr-IlfBZBUO- 
TI O N 8— APPUOABIXJTT  OV  KVIDENCB. 

Where  evidence  is  admissible  for  one  pur- 
pose only,  the  instructiODS  should  restrict  it 
to  mch  purpose. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw,  Cent  Dig.  U  1S87, 1872-1876;  Dec  Dig. 

&.  Cbuqnal  IjAW  (I  783*)— Tbial— Instbtio- 

IIOM9— MlSI^DIKG  INSTBUCTIONS. 

Where  accused  testified  in  his  own  behalf, 
and  the  state  introduced  evidence  of  bis  gener- 
al bad  character,  a  charge  that  the  law  does 
not  bold  that  a  man  of  bad  character  cannot 
teO  tbe  troth,  but  does  hold  that  a  man  of  bad 
character  is  more  apt  to  violate  the  law  and 
to  testify  falsely  than  a  man  of  good  charac- 
ter, 'was  objectionable  as  lesding  the  jury  to 
believe  that  they  coold  consider  the  impeaching 
testimony,  not  only  on  the  queetioa  of  accused's 
credibili^  as  a  vrftness,  but  on  the  substantive 
qnestion  of  his  guilt 

(Ed.  Note.— For  other  cases,  see  Criminal 
taw,  Gent  Dig.  H  1872-1876;  Dec  Dig.  8 
783.*] 

6k  CanOHAL  Law  (|  783*)— Instbi70Tions— 
Requests— NxcESSiTT. 

Where  the  court  so  charged  that  the  jury 
may  have  believed  that  they  could  consider  the 
testimony  of  the  state  as  to  the  general  bad 
character  of  accused  testifying  tn  bis  own  be- 


half, not  only  on  the  qoestlen  ef  his  eredi- 
bility,  but  on  the  substantive  question  of  his 
guilt,  the  refusal  to  charge  that  accused's  char- 
acter was  Dot  involved  further  than  in  consid- 
ering the  weight  of  his  testimony  was  erro- 
neous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  783.*] 

Appeal  from  Circuit  Gonrt;  Tallapoosa 
County;  A.  H.  Alston,  Jndgs. 

Harve  McGulre  was  convicted  of  vio- 
lating the  prohibition  law,  and  be  appeals. 

Reversed  and  r^anded. 

Riddle,  Ellis,  Riddle  &  Pruett  for  appel- 
lant B,  C.  Brlckell,  Atty.  Gen.,  and  W.  U 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

DB  GRAFFENRIED,  J.  [1]  In  the  case 
of  Ward  v.  State,  28  Ala.  53,  Mr.  Justice, 
afterwards  Chief  Justice,  Stone  in  an  able 
dissenting  opinion  states  that  to  preserve 
the  harmonies  of  the  law,  evidence  as  to 
character  Introduced  for  the  purpose  of 
impeaching  a  witness  should  be  confined  to 
general  evidence  affecting  his  credit  for. 
veracity,  and  that  evidence  ot  the  general 
bad  character  of  the  witness  should  not  be 
allowed.  The  majority  of  the  court,  how- 
ever, held  that  the  law  makes  no  such  re- 
striction, but  allows  a  broader  Inquiry  in- 
to general  character.  The  broader  inquiry 
Is  allowed,  not  that  the  jury  may  cousid- 
er  such  evidence  of  general  bad  chafacter 
of  a  witness  for  any  purpose  other  than 
for  the  purpose  of  ascertaining  the  weight 
to  be  given  bis  testimony,  but  because  "It 
would  be  unjust  that  a  witness  who  has 
made  no  general  character  as  to  truth, 
but  whose  general  characttf  is  notoriously 
bad  and  Infamous,  should  find  protection 
by  a  restriction  which  might  enable  him  to 
obtain  equal  credit  with  a  man  of  unsnl- 
lied  general  character."  Rtce,  0^  J.*  In 
Ward  V,  State,  supra. 

The  above  case  has,  since  Its  rendition, 
been  uniformly  followed,  and  tbe  settled 
rule  in  Alabama  Is  that,  for  the  purpose 
of  Impeaching  a  witness,  general  bad  char- 
acter simply  may  be  proved,  without  ask- 
ing the  further  question  of  the  impeaching 
witness,  if  he  would  believe  him  on  oath 
In  a  court  of  justice.  Byers  v.  State,  105 
Ala.  81,  16  South.  716. 

[2]  A  defendant  who  testifies  as  a  witness 
in  his  case  may  be  Impeached  in  the  same 
manner  as  other  witnesses  by  showing  that 
he  has  been  convicted  of  crime  Involving 
moral  turpitude,  that  he  has  made  contra- 
dictory statements,  or  that  he  is  a  person 
of  general  bad  character.  Thompson  v. 
State,  100  Ala.  70,  14  South.  878.  While 
the  above  Is  tnie,  the  evidence  of  general 
bad  character  of  a  witness  Is,  of  course, 
as  above  stated,  admissible  for  the  purpose 
of  Impeachment  and  for  no  other  purpose; 
and,  as  the  general  bad  character  of  a  de- 
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fendant  who  hu  not  offered  prerione  erl- 
denctt  of  Mb  general  good  charactw  can 
only  Iw  Introduced  by  the  prosecution  when 
the  defendant  testifies  in  hie  case  as  a  vlt- 
nesst  such  evldenca  of  the  general  bad  char- 
acter of  the  defendant  la  admissible  for  the 
purpose  of  impeaching  him  as  a  witness  and 
for  no  other  purpose. 

[3]  When  a  defendant  testlfles  as  a  wit- 
ness In  his  own  behalf,  and  then  offers,  af- 
flrmatlTely,  evidence  ot  his  general  good 
character,  such  evidence  cannot  be  consid- 
ered by  the  Jury  to  support  or  sustain  the 
testimony  given  by  him;  for  in  such  a  case 
the  jury  can  only  consider  his  testimony  as 
If  there  was  no  evidence  of  his  general 
good  character.  In  other  words,  under  such 
a  state  of  facta,  the  evidence  of  the  general 
good  character  of  the  defendant  can  only  be 
considered  by  the  Jury,  along  with  the  oth- 
er evidence  in  the  case,  In  passing  on  the 
question  of  the  guilt  vel  non  of  the  defend- 
ant, and  cannot  be  considered  by  them  in 
passing  on  the  question  as  to  his  credibility 
'  as  a  witness,  and  charges  to  that  effect  will 
be  upheld.  Gibson  v.  State,  8d  Ala.  121,  8 
South.  98,  18  Am.  St  Rep.  96. 

[4]  The  sum  and  substance  of  the  whole 
matter  is  that,  when  evidence  is  admissi- 
ble for  one  purpose  and  one  purpose  only, 
Jnstlce  requires  that  it  shall  be  restricted 
to  the  purpose  for  which  It  Is  admitted. 
Williams  V.  State.  81  Ala.  1,  1  South.  179, 
60  Am.  Rep.  13S. 

[B]  In  the  present  ease  the  defendant  tes- 
tified as  a  witness  in  his  own  behalf  and 
offered  no  evidence  tending  to  show  that 
he  was  a  man  of  general  good  character. 
The  state  then  introduced  evidence  of  his 
general  bad  character,  which,  under  the 
authorities  above  cited,  was  admissible  for 
the  purpose  of  affecting  his  credibility  as  a 
witness.  The  defendant,  while  tUs  evi- 
dence was  being  Introduced,  undertook  to 
Induce  the  court  to  limit  the  testimony  on 
the  subject  of  his  general  bad  character  for 
truth  and  veracity,  but  the  court  refused  to 
so  limit  the  testimony,  and  in  this  the  court 
committed  no  error.  Ward  v.  State,  supra; 
Byers  v.  State,  supra. 

Id  Its  oral  charge  to  the  Jury  the  court, 
on  the  subject  of  the  defendant's  character, 
used  the  following  language:  "Several  wit- , 
nesses  have  been  Introduced  by  the  state 
who  have  testified  that  the  defendant  is  a 
man  of  bad  character.  I  recall  no  witness 
offered  by  the  defendant  to  rebut  this  tes- 
timony by  undertaking  to  prove  a  good 
diaracter  for  the  defendant  Gentlemen, 
the  law  does  not  say  that  a  man  of  bad 
character  can't  or  won't  tell  the  truth,  but 
does  hold  that  a  man  of  bad  character  is 
more  apt  to  violate  the  law,  more  apt  to 
testify  fals^  than  a  man  of  good  charac- 
ter. The  test  Is  whether  or  not  this  witness 
has  testified  truthfully  or  Msely.   In  this 


case  yout  and  you  only,  can  detmnlue  that 
by  looking  at  all  the  evidence  and  all  tbe 
circumstan<»8  surrounding  the  whole  trans- 
action." ^e  defoidant  excepted  to  the 
above  part  of  the  oral  diarge  of  tlie  court 
as  a  whol^  but,  as  it  was  certainly  good 
in  jiart,  the  erc^ttion  whb  not  well  taken. 
Alston  T.  State,  100  Ala.  61,  20  South.  81. 
The  charge  certainly  had  a  misleading  ten- 
dency because  from  the  expression  that  the 
law  "does  hold  that  a  man  of  bad  character 
Is  more  apt  to  violate  the  law,"  considered 
In  connection  with  the  other  parts  of  the 
charge,  the  Jury  may  have  inferred,  and 
probatdy  did  infer,  that  they  had  the  r^t 
to  consider  the  impeaching  testimony,  not 
only  on  the  question  of  defendant's  credi- 
bility, but  on  the  substantive  question  of  the 
probability  of  his  guilt 

[I]  Before  the  Jury  retired,  the  defaidant 
requested  the  court  in  writing,  to  give  the 
following  charge  to  the  Jury:  "I  charge 
you  that  the  defendant's  character  Is  not  In- 
volved in  .the  decision  in  this  cause  farther 
than  in  considering  how  much  weight  you 
may  give  the  defendant's  evidence."  We 
have  frequently  held  that  the  trial  court 
will  not  be  reversed  because  of  an  elliptical 
expression  In  Its  oral  charge,  or  because 
such  a  diarge  might  possess  a  misleading 
tendency,  but  that  the  remedy  of  the  par^ 
aggrieved  Is  to  ask  an  explanatory  charge. 
B.  R.  L.  ft  P.  Co.  V.  Murphy,  66  South.  817. 
The  above  <diarge  requested  by  the  defend- 
ant constituted  an  effort  on  bis  part  to  have 
the  misleading  teaOmcy  of  the  quoted  por- 
tion of  the  oral  chai^  corrected,  and  while 
the  charge,  under  drcnmstancea  not  pre- 
sented by  this  record,  might  have  been  re- 
fused, nevertheless,  in  view  of  all  the  evl- 
d^ce  In  this  case  and  of  the  misleading 
tendency  of  the  oral  diarge  of  the  court 
as  to  the  effect  of  the  evidence  of  the  bad 
character  of  the  defendant  we  are  of  the 
opinion  that  the  charge  should  have  been 
given  to  the  Jury. 

We  have  considered  all  the  other  qnes- 
tlons  presented  by  tbe  record,  and  tbey  are 
without  merit 

For  tbe  error  pointed  out,  tUs  ease  Is 
reversed  and  remanded. 

Beversed  and  remanded. 


HIGDON  et  al.  v.  FIELDS. 
(Court  of  AppeaU  ot  Alabama.  Nov.  W,  lUll.) 

L  Pludino  (I  8*)— Faois  oa  0onoz.u8zoirs 

— DuTT  OwKo  BY  DxraifDAin. 

Where  the  gravamen  of  an  action  is  the 
aonfeasacce  or  mlBfeasance  ot  defendant,  the 
complaint  mast  allega  the  facts  out  of  which  a 
duty  owed  by  defendant  to  plaintiff  arises, 
though  a  breach  of  the  duty  so  shown  may  be 
averred  by  a  general  allegatiou. 

[Eld,  Note.— For  other  casea,  tee  Pleadinc 
Cent  IMg.  H  13-28%:  Dec  Dfg.  |  8;«  Ne^P 
gence,  Gent  Dig.  |  182.]  *^ 


•Par  otlMr  euM  ■••  muiw  tasta  and  MOthm  NUMBER  la  Dee.  Dig.  *  Am.  Dls.  Kar  No.  SerlM  *  Rtp'r  Xadwa* 

Digitized  by  Google 


HIODON 


69 


2.  SHKum  AVD  ConauBiJEB  (1 106*)— Pah.- 
uxB  or  SHXun  to  iMvr  Wbit  ov  attach- 

To  put  ■  sheriff  imd«r  a  dot?  to  make  « 
l«T7  in  attachment,  it  mnit  appear  that  defend- 
ant ownad  property  subject  to  levy,  which  tha 
sheiiff  would  haTe  found  with  diligence. 

[Ed.  Note<— Vor  other  cases,  see  Sharifls  and 
CoDstablaa,  Cent  Dig.  ||  175,  178;  Dee.  Dig. 

I  iw.*i 

3.  SHBKxm  AHS  OonsTABLXs  (|  187*)— Faix.- 

UBK  or  SHZSDT  to  IJVT  ATTACMimfr— lilA- 
BZLITT— PUEADIHO. 

A  compialnt,  in  an  action  against  a  sheriff 
for  failing  to  levy  an  attachment,  which  alleges 
that  the  sheriff  conld  have  levied  the  writ  on 
the  property  of  the  defendant  named  therein 
hi  a  designated  eoimtT,  and  which  does  not 
ihoir  that  each  defendant  had  any  property 
sabject  to  levy,  is  demonable  for  tailing  to 
show  that  the  iheriff  inu  under  a  duty  to 
plaintiff  to  make  a  levy. 

tEd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  OeuL  Dig.  SI  280-289;  Dec  Dig.  | 
137.*] 

Avpetl  tnm  drcnlt  Gour^  Jefferson 
Oovnty;  BL  C.  'Grow,  Jndse. 

Actloa  br  W.  Bf.  Fields  against  EL  L.  Hlg- 
don  and  otbers.  nrom  a  judgment  for  plain- 
tiff, defendants  appeaL  Reversed  and  re- 
manded. 

A.  Leo  Obwdorfer,  for  appellants.  Bow- 
man. Harsli  ft  Beddow,  for  appellee. 

WALKBB,  P.  J.  [1]  In  view  of  the  em- 
pliAtle  declaratlona  accompanying  the  an- 
novDcenient  of  noeat  rulings  on  the  sabject, 
It  la  not  Mleved  tbat  anything  more  than 
a  referoice  to  some,  of  the  controlling  au- 
thorities Is  called  for  In  stating  the  prop- 
ositkHiB,  tbat,  when  the  gravamen  of  the  ac- 
tion ta  the  alleged  nonfeasance  or  mlgfea- 
nance  of  another,  the  complaint  must  show 
the  eziatence  of  a  relation  between  the  par^ 
ties  oat  of  whidi  arises  a  duty  owing  from 
the  defendant  to  the  plaintiff,  and  that  the 
modem  practice  of  recognizing  that  a  breach 
of  the  doty  so  shown  may  snfBd^tly  be 
averred  by  the  use  of  general  and  Informal 
allegations  of  negligence,  constituting  the 
defatilt  complained  of,  amounting  to  little, 
If  any,  more  than  statements  of  the  plead- 
a*B  condualons  on  the  subject,  has  not  been 
ao  cEEtended  as  to  have  application  In  the 
matter  of  pleading  the  existence  of  the  du- 
ty claimed  to  have  been  breached,  but  that 
In  this  matter  of  alleging  that  the  defend- 
ant owed  the  plaintiff  a  duty  appropriate 
averments  of  the  facts  or  circumstances  out 
of  whldt  the  duty  springs  are  required, 
leaving  It  for  the  court  to  determine  from 
the  facts  set  out  what,  If  any,  duty  la  shown 
by  the  avwments  to  have  been  owing  by  the 
defendant  to  the  plaintiff,  a  statement  of 
die  pleader's  conclusion  on  this  subject  not 
bdng  regarded  as  sufficient  Tennessee  Goal, 
Iron  ft  R.  Oo.  ▼.  Smith  (Snp.)  6C  South.  170; 
RepoUle  Iron  ft  Steel  Oo.  t.  Williams,  168 


Ala.  612,  68  South.  76;  Alabama  OonaoUdat- 
ed  O.  ft~  I.  Co.  V.  Hammond,  166  Ala.  263, 
47  Sonth.  248;  Leach  v.  Bush,  67  Ala.  146. 

The  demurrers  to  the  complaint  In  this 
case  raised  the  question  of  the  sufficiency  of 
Ua  averments  to  show  the  existence  of  a 
duty  owing  by  the  sheriff  to  the  plaintiff  to 
make  a  levy  under  the  writ  of  attachment 
mentioned. 

[2]  To  put  a  sheriff  under  a  duty  to  make 
a  levy  under  such  a  writ,  something  more 
must  be  shown  than  the  mere  fact  that  it 
came  to  his  hands.  He  was  under  no  duty 
to  moke  a  levy  under  it  unless  the  defend- 
ant In  the  writ  owned,  or  at  least  was  Id 
possession  of,  property  legally  subject,  to  be 
levied  on,  and  which  the  sheriff  would  have 
found  If  he  had  been  duly  diligent  Unless 
there  was  prop^ty  subject  to  levy  within 
reach  of  the  sheriff,  and  which,  by  the  ex- 
ercise of  reasonable  dlllg^ce^  he  could  have 
found,  he  conld  have  been  guilty  of  non^ect 
of  duty  in  not  levying.  Governor  t.  Camp- 
bell, 17  Ala.  soe.  Smith,  Stewart  Go.  r. 
Castellow,  88  Ala.  866,  0  South.  760,  was 
an  action  against  the  sheriff  and  the  sure- 
ties on  his  official  bond  for  Us  failing  to 
make  the  money  on  an  execution.  The  ex- 
pressions contained  In  the  oplnl«m  d^vered 
In  that  case  Indicate  that  the  court  recog- 
nized the  necessity  of  the  oomi^alnt  In  audi 
an  action  specLficaUy  Averrtng  that  the  exe- 
cution debtor  had  pnqpertr  subject  to  exe- 
cution: but  It  was  held  that  tbB  complaint 
in  Uiat  case  was  not  siri  ject  to  demurrer  on 
that  ground,  because  It  alleged  tha  actual 
levy  of  the  execution  on  a  house  and  lot 
aa  the  property  of  the  defendant;  the  court 
regarding  that  his  act  In  making  such  levy 
Involved  an  admission  by  the  sheriff  of  the 
fact  of  ownership  hy  the  debtor  of  the  prop- 
erty levied  m  and  that  it  was  anhject  to 
levy. 

Q]  The  conqflalnt  in  the  present  caae 
shows  that  no  levy  of  tbe  writ  of  attach- 
ment  was  made,  and  does  not  show  that  the 
dtfendant  In  the  writ  had  any  iwoperty  sub- 
ject to  levy.  Its  avermrat  to  the  effect  that 
the  sheriff  could  lunve  levied  the  writ  on 
the  property  of  the  defendant  in  Jefferson 
county  does  not  amount  to  an  averment 
that  the  defendant  had  property  in  that 
county  subject  to  levy  under  the  writ  In 
the  absence  of  any  averments  In  the  com- 
plaint showing  that  the  defendant  In  the  at- 
tachment had  property  which  could  have 
been  found  and  levied  on  by  tbe  sherlfC,  we 
are  of  opinion  that  it  falls  to  show  that  the 
sheriff  vrae  mider  the  duty  to  the  plaintiff 
to  make  a  levy,  and  that  the  demnzrer  rais- 
ing tills  objectlnt  to  the  oonq>lalnt  should 
have  been  sustained.  State  v.  Roberts,  12 
N.  J.  Law.  114,  21  Am.  Dec  62;  Montgom- 
ery T.  State,  63  Ind.  108;  85  Gyc  197& 

Reversed  and  remanded. 
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(Ala. 


MONTGOMEBY  COOPBRAGB  CO.  t.  CAR- 
TER et  aL 

(Coart  of  Appeals  of  Alabama.   Dec  1,  1911.) 

Looe  AWD  LooaiNa  (|  8*)— GOHTBTABcns— 

CoHsnncnoH. 

Defendant*  ctrnveTcd  te  plaintllf  certain 
timber  rights,  the  titia  to  which  defcQdants 
agreed  to  warrant  and  defend  for  32  montha. 
The  deed  farther  provided  that  defendants 
agreed  to  sell  all  timber  initable  to  making 
barrel  ataves  and  headinga,  which  ahonld  be 
selected  by  plaintiffs  and  sboold  be  paid  for  at 
a  stipulated  price  after  dedacting  the  above- 
mentioned  payment  Held  that,  conceding  that 
the  original  payment  waa  merely  an  advance, 
plaintiffs,  though  they  had  not  during  the  life 
of  the  contract  cut  enoagb  timber  to  recoup 
themselves  for  the  advance  payment,  could  not 
recover  it  back,  if  there  waa  upon  the  land 
timber  of  the  aggregate  value  of  the  payment. 

[Bd.  Note.— For  other  caaea,  see  Logs  and 
Logging,  Cent  Dig.  U  6-12;  Dec.  Dig.  {  8.*] 

Appeal  from  Circuit  Court,  ifaiengo  Cotm- 
ty;  3<]ha  T.  Laddand,  Jndge. 

AssumpBtt  by  the  Montgomery  Cooperage 
Otmipanr  agidnst  3.  D.  and  F.  C.  Carter. 
Judgmoit  for  ddhndants,  and  plaintiff  ap- 
peals.  Affirmed. 

The  following  1>  the  deed  referred  to  In 
the  opinion:  "State  of  Alabama,  Marengo 
County.  Know  all  men  by  these  presents, 
that  we,  J.  P.  Carter  and  wife,  Nora  Car- 
ter, F.  G.  Carter  and  wife,  Anna  Carter,  for 
and  In  consideration  of  fSOO.OO,  In  hand  paid 
US  by  the  Montgomery  Cooperage  Company, 
a  corporation  of  Montgomery  county,  with 
Its  principal  office  In  Montgomery  county, 
receipt  of  same  Is  herein  acknowledged,  to- 
gether with  other  considerations  hereinaft- 
er mentioned,  we  grant  bargain,  sell,  and 
convey,  and  covenant  with  the  said  Mont- 
gomery Cooperage  Company,  all  our  right 
title,  and  Interests  in  and  to  the  following 
described  stampage  standing  and  growing  on 
the  following  lands,  to  wit  and  following 
conditions  r  S.  W.  ^  of  fractional  section  7, 
containing  58  acres;  N.  E.  %  of  fractional 
section  18,  containing  90  acres;  S.  ^  of  sec-. 
tlon  17,  containing  320  acres;  N.  E.  %  of 
section  18,  containing  160  acres ;  S.  of 
section  16,  containing  320  acres — all  in  town- 
ship 15,  range  1  east,  containing  in  all  950 
acres,  more  or  less.  In  consideration  where- 
of, we,  J.  D.  Carter  and  wife,  Nora  Carter, 
P.  C.  Carter  and  wife,  Anna  Carter,  agree  to 
sell  the  Montgomery  Cooperage  Company, 
all  the  white  oak,  cow  oak,  over  cnp  oak, 
red  oak,  water  oak,  willow  oak,  cypress, 
and  ash  that  Is  suitable  for  making  tight 
barrel  staves  and  headings.  And  the  said 
Montgomery  Cooperage  Company  shall  be  the 
Judge,  and  the  sole  judge,  of  such  trees 
that  will  make  tight  barrel  staves  and  head- 
ings, at  the  price  and  sum  of  $1.50  per  M 
pieces,  staves  and  headings,  for  such  staves 
and  headings  as  will  make  tight  barrel,  to 


be  paid  for  as  cnt  and  shipped,  after  deduct- 
ing the  abore-named  five  hundred  dollars, 
then  and  thereafter  to  be  paid  for  as  cut 
and  shipped  as  heretofore  mentioned.  To 
have  and  to  bold,  we  warrant  and  defend 
the  title  of  above-mentioned  stampage  to 
the  said  Montgomery  Cooperage  Company 
for  a  period  of  82  months  from  date  h^e- 
of,  as  against  all  lawful  daims  from  any 
person  or  persons  whomsoever,  together  with 
the  right  of  ingress,  egress,  or  regress,  to- 
gether with  the  rights  to  make  such  roads 
as  the  Montgomery  Cooperage  Company  may 
dean  propo:  to  do  so,  over  w  across  said 
lands  and  all  other  lands  owned  toy  us,  for 
the  purpose  of  cutting  or  removing  said 
stampage.  Given  under  our  hands  and  seala 
this  the  1st  day  of  May,  1907.  J.  O.  Carter. 
Nora  Carter.  F.  C.  Garter.  Anna  Carter. 
Witnesses:  L  B.  Boyett  W.  B.  Bu^en- 
rldge."  This  deed  was  duly  admowledged 
and  recorded. 

The  receipt  referred  to  is  as  follows:  **B» 
celved  of  J.  C.  Tolbert  by  the  Montgomery 
Cooperage  Company  of  Montgomery,  Ala., 
$10Z78.  being  part  of  the  $000.00  advanced 
to  OB  by  the  Montgomery  Cooperage  Com- 
pany on  stampage  contract  of  May  1,  1907, 
and  by  mutual  consent  we  hare  charged  tbe 
Montgomery  Cooperage  Company  with  said 
account  and  credited  said  Tplbert's  account 
with  the  $162.78  above  moitioned,  said 
amount  to  be  charged  up  against  stampage 
contract  of  May  1st  [Signed]  J.  D.  Garter 
and  Brother." 

Chambllss  Keith,  for  appdiant  L  L  Can- 
terbury, for  appellees. 

PELHAM,  J.  The  appellant  sued  as  plaintiff 
in  the  court  below  for  money  due  by  account 
and  for  money  had  and  received.  The  case 
was  tried  on  the  plea  of  the  general  Issue 
interposed  by  the  appellees,  and  resulted  in 
the  general  charge  being  given  by  the  trial 
court  in  favor  of  the  appellees,  the  defend- 
ants below.  The  trial  court's  action  in  giv- 
ing the  general  charge  in  favor  of  the  ap- 
pellees, and  in  refusing  a  like  charge  in  be- 
half of  the  appellant  plaintiff  below,  is  as- 
signed as  error. 

It  is  tbe  app^lant's  contention  that  the 
receipt  given  on  or  about  the  28th  day  of 
November,  1907,  should  be  taken  and  con- 
strued in  connection  with  the  deed  conveying 
the  timber  executed  May  l,  1907,  and  that 
when  so  taken  and  construed  In  connection 
with  the  deed  the  $500  paid  unaer  the  terms 
of  the  deed  will  be  deemed  to  be  merely  an 
advance  of  that  amount  on  account  of  cer- 
tain timber  to  be  cut  at  the  rate  of  $1.50 
per  thousand.  (The  reporter  will  set  out 
the  deed  dated  May  1,  1907,  and  the  receipt 
given  November  28,  1907,  In  the  statement 
of  the  facts  of  the  case.) 
The  deed,  or  contract  of  sale.  Is  an  abso- 
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Inte  ceBT^anee  d  certain  timber  by  tbe 
VPellees  to  the  appellant  for  a  eonaideratlon 
$500,  proTldlng  tbat  all  over  $fiOO  worth 
of  a  cwtaln  Und  of  timber  designated  In  the 
ccntract,  at  tbe  rate  of  $1.50  per  thousand, 
whldi  Is  cnt  by  appellant,  shall  be  paid  for 
at  the  designated  price  as  cut  and  shipped. 
The  contract,  or  conv^anoe,  contains  no 
warranty  that  there  is  saffident  timber  of 
tbe  Und  designated,  at  the  price  stipulated 
per  thousand,  to  amount  to  the  price  paid, 
to  wit,  $000:  nor  does  it  contain  any  stip- 
nlatkm  fbr  r^nm  ot  any  part  of  tbe  pur- 
chase ^ioe  paid  as  a  cash  consideration,  if 
titere  la  not  snffldent  timber  of  the  kind  des- 
ignated to  anunmt  to  the  price  paid  at  the 
sttpulated  price,  Bat  even  though  the  re> 
ctipt,  construed  in  connection  with  the  con- 
Teyance,  warranted  such  a  construction  as 
contended  for  by  aiv»eUant,  and  the  $bOO 
paid  as  a  cash  consideration  should  be  con- 
sidered and  held  to  be  an  advancement  made 
by  tbe  appellant.  It  could  not  recover  any 
part  of  It  from  the  appellees,  as  due  by  ac> 
count  or  tot  money  bad  and  received,  if  dnr^ 
Ing  the  term  or  life  of  tbe  emitract  there 
was  a  sufficient  quantity  of  the  designated 
timber  on  tbe  land  at  $1.60  per  tboasand 
to  amount  to  the  sum  of  $500,  tbe  stipulated 
price.  For  aught  that  am>ears  from  the  tes- 
timony, there  may  have  been  a  sufficient 
amount  of  the  timber  at  f  UtO  thousand 
to  a^regate  the  total  amount  paid  o^  $SO0, 
which  aKtellant  negligratly  foiled  or  pur- 
posely tensed  to  cut  during  the  term  of  the 
contract  There  was  no  proof  whatever  of- 
fered on  tbe  trial  to  show  that  there  was 
not  timber  of  the  designated  kind  on  the 
land  snffldent  to  aggregate  $500  at  $1.50 
pa*  thousand.  True,  the  appellant  was  to 
be  the  judge  of  the  suitableness  of  the  tim- 
ber for  the  purpose  for  which  it  was  pur^ 
chased;  but  it  was  not  shown  but  that  th«e 
was  such  timber  oo  the  land  during  the  peri- 
od that  the  contract  was  In  force  which  tbe 
^tpdlant  teemed  suitable  and  purposely  did 
not  avail  Itadf  of  the  right  of  using. 

The  $500  was  un^putedly  paid  for  cer- 
tain timber  on  certain  land,  and  If  the  tim- 
ber was  there  In  aafflcl^t  Quantity  at  the 
agreed  price  to  aggregate  the  amount  paid, 
and  was  not  cnt  or  used  by  appellant  through 
no  ftiult  of  the  ai^lees,  then  no  part  of 
tbe  $S0O  paid  by  tbe  app^ant  to  the  appel- 
lees conid  be  recovered  in  this  suit  The  ap- 
pellant testlfled  tbat  '*tbe  staves  and  hold- 
ings cot  mider  said  contract  amounted  to 
$168.61*';  but  how  much  more  timber  was 
on  the  land  suitable  for  cutting,  even  In 
the  Judgmoit  and  dlacretlcm  of  the  appel- 
lant, for  staves  and  headings,  does  not  ap> 
pear  from  the  evidence.  The  bill  of  excep- 
tions purports  to  set  out  all  of  the  evidence ; 
but,  for  anything  tiiat  appears  to  tbe  con- 
trary, thwe  may  have  beoi  more  than  suffi- 
cient timber,  at  the  agreed  price,  to  amount 

*rat  otter 


to  the  purchase  price  ct  $600,  and,  if  so, 
then,  even  If  we  construe  the  deed  and  re- 
ceipt together,  and  consider  the  price  paid 
as  an  advance  at  so  much  per  thousand  for 
the  timber,  aa  Is  the  appellant's  contuitlon, 
yet  it  would  not  be  entitled  to  recov»  back 
from  the  defoidants  any  part  of  tlie  pur- 
chase price  paid  tbem,  in  the  absence  of  all 
proof  that  there  was  not  sufficient  timber  of 
the  designated  kind  on  the  land  to  amount 
in  the  aggregate  to  $000  at  $1.60  p«r  thou- 
sand feeL 

Viewing  tbe  evidoice  In  the  most  fiivorable 
light  to  the  appellant,  and  giving  the  con-  < 
tract  and  receipt  the  construction  contended 
for  by  It,  the  appellant  would  still  be  with- 
out right  to  recover,  and  tbe  court  commit- 
ted no  error  In  giving  appellees  the  genonl 
charge.  It  follows  that  there  was  no  orror 
in  refusing  the  general  charge  In  behalf  of 
the  appellant,  and  the  case  will  be  affirmed. 

Affirmed. 


HANKINSON  T.  STAm 
(Ooort  of  Appeals  of  Alabama.  Dec  19,19110 

XnnicTMmT  Aim  iHToaicATioir  (i  HO*)— Lur- 

ouAOB  or  Statotb— Homicide. 

An  indictment  for  an  aflsaalt  with  Intent 
to  murder  is  Bufficieat,  if  It  follows  the  exact 
language  of  the  Code  form. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  280-294;  Dec. 
Dig.  i  110.*] 

Appeal  ^m  Criminal  Court,  JefFersou 
Gonnty;  M.  Prank  Cahalan,  Judge. 

John  Hauklnson  was  convicted  of  an  of- 
fense,  and  be  ai^)ea]s.  Affirmed. 

Frank  S.  Andress,  for  appellant  B.  O. 
Brii^ell,  Atty.  Gen.,  and  T.  H.  Seay,  Asat 
Atty.  Oen.,  fbr  the  State. 

DB  GBAFFENBIBD,  J.  The  Indlctmuit 
la  this  case  la  In  tlw  exact  language  of  the 
form  prescribed  by  tbe  Code  for  an  indict- 
ment for  an  assault  with  Intent  to  murder. 
It  was,  therefore,  not  subject  to  the  demur- 
rar  which  the  defmidant  Interpmed  to  it 
"We  have  made  very  many  rulings  on  the 
sufficiency  of  tbe  forms  of  indictment  fur^ 
nlsbed  in  tbe  several  Codes.  'When  tbe 
Legislature,  either  in  the  body  of  the  sta^ 
nte,  or  in  a  prescribed  fmn,  dedarea  what 
shall  be  a  sufficient  Indictment  such  legi^- 
tlve  direction  Is  pronounced  controlling,  and 
an  indictment  pursuing  such  form  will  be 
pronounced  good.'  Smith  v.  State,  63  Ala. 
55;  McCuUough  V.  State.  63  Ala.  75;  Wilson 
V.  State,  61  Ala.  151.  'An  Indictment  con- 
forming to  the  form  prescribed  by  tbe  Code 
is  sufficient  though  matters  of  substance  are 
omitted.'  Weed  v.  State,  65  Ala.  13.  Bee, 
also,  8  Brick.  Dig.  280,  {  459,  where  It  Is 
affirmed  tbat  indictments  conforming  to  the 
form  prescribed  by  the  Code  are  snffldoit 
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wbetber  diugtng  a  ftfony  or  a  mlsdaneau- 
or.*'  Batlfly  T.  Stata^  99  Ala.  148,  18  Bonth. 
66& 

There  la  no  error  in  the  record,  and  the 
Judgmoit  of  the  court  belov  la  affirmed. 
Affirmed. 


LONG  T.  STATBL 
(Court  of  AppeaU  of  Alabama.   Nov.  20,  1911.) 

1.  CBiiaHAi.  Law  (S  1091*) —Appeal  asd 
Bbbob— Bnx  or  Exceptions— Neoessttt. 

The  refusal  of  Accnaed's  motion  to  ezdade 
the  statement  of  a  witness  will  not  be  reviewed, 
where  the  UU  of  exceptions  does  not  show  that 
the  statement  wm  not  made  In  answer  to  a 

Jinestion,  and  that  the  qoestion  had  been  ob- 
ected  to. 

[Ed.  Note.— For  other  caaesL  aea  Criminal 
Law.  Dec  Dig.  |  1091.*] 

2.  Cbiuinai.  Law  ^  411^*)— Kvxdincb  —  Ad- 

IflSSIBIUTT. 

In  a  prosecDtlon  for  homicide,  an  objection 
Iv  the  state  to  a  question  proponnded  bj  de- 
fendant to  his  witness  as  to  what  the  witness 
said  to  deceased  and  what  deceased  said  to  the 
witness,  after  the  difficulty  was  over  and  at  a 
place  other  than  that  at  which  the  fatal  blow 
was  stmck,  concerning  a  knife  which  deceased 
held  in  his  hand,  was  properly  sustained;  there 
being  no  showing  that  the  statement  by  deceas- 
ed was  so  connected  with  the  difficulty  as  to 
make  it  a  part  of  tht  res  gestae. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  937-^9;  Dec.  Dig.  HIS.*! 

8.  CanuifAi.  Zjaw  (|  1091*)  —  Afpxal  ahd 

EBBOB— EXOEFTIOnS. 

Where  the  bill  of  exceptions  failed  to  show 
that  accused's  objection  to  and  motion  to  ex- 
clude a  statement  by  the  solicitor  in  bis  <^08ing 
argument  to  the  Juir  was  taken  or  reserved 
pending  the  trial  and  before  the  jury  had  re- 
tired, the  error  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  1091.*] 

4.  CazuiNAL  Law  ({  728*)— Trial- Abou- 

MKNTB  or  CounsBL. 

Objections  to  and  motions  to  exclude  state- 
ments of  counsel  must  be  made  during  trial 
and  before  the  jury  has  retired. 

[Ed.  Not*.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1689-1691;  Dec  Dig.  i 


Appeal  from  Law  and  Equity  Oonr^  Lee 
County;  Lum  Duke,  Judge. 

Lee  Long  was  convicted  of  manalaughter 
In  the  second  degree,  and  ha  appeals.  Af- 
flrmed. 

Barnes  ft  Denson,  for  appellant  B.  O. 
BrlckeU,  Attjr.  Gen.,  and  T.  H.  Seaj,  Aast 
Att7.  Gen^  for  the  Stateu 

WALKER,  P.  J.  [1]  From  anything  that 
appears  from  the  bill  of  exceptions,  the 
statement  of  Lucius  Pope,  a  witness  for  the 
state,  that  "I  saw  the  place  where  the  knife 
stabbed  him,"  may  have  been  in  response  to 
a  question  clearly  seeking  to  elicit  such  a 
statement  It  not  appearing  that  the  ques- 
tion calling  for  the  statement  was  objected 
to.  It  Qumot  be  said  that  the  defendant  was 


entitled  to  bare  his  motion  to  exclude  that 
statement  sustained,  conceding  that  the  tes- 
timony would  have  been  subject  to  objec- 
tion duly  interposed. 

[fl  The  court  was  not  in  error  in  sustain- 
ing the  objection  to  the  question  of  the  de- 
flendant  to  bis  witness  Blackmore:  "What 
did  you  say  to  him,  and  he  to  you.  at  O'Gra- 
dy's  store,  after  the  difficulty  was  over,, 
about  the  knife  In  bis  hand?"  What  the  wit- 
ness may  hare  said  to  the  deceased  some- 
time after  the  dlfficnlt7i  at  a  place  other 
than  that  at  which  the  difficulty  occurred, 
dearly  was  not  admissible  over  the  objec- 
tion duly  interposed  by  the  state  to  sucb. 
evidence;  nor  was  it  made  to  appear  that 
the  statem^t  of  the  deceased  which  was- 
called  for  by  the  question  was  so  connect- 
ed in  time  and  place  with  the  difficulty  to 
which  it  referred  as  to  constitute  It  a  part 
of  the  res  gestse  of  the  occurrence  which 
was  under  Investigation. 

[3,  41  It  does  not  appear  ftY>m  the  bill  of 
exceptions  that  the  defendant's  objection  to. 
or  his  motion  to  exclude,  a  statement  mad« 
by  the  solicitor  in  his  closing  argument  to 
the  jury,  was  taken  or  reserved  pending  tlie 
trial,  or  before  the  jury  had  retired  to  con- 
sider Ite  verdict  For  anything  disclosed  by 
the  record,  both  the  objection  and  the  mo- 
tion to  exclude  may  not  have  been  made  un- 
til after  the  jury  had  retired,  and,  If  so. 
they  were  too  late.  Donahoo  ft  Matthews 
Tarrant  SB  Sontb.  270;  Mooxa  t.  State.  40 
South.  846.1 

Affirmed. 


JONES  T.  STATBL 
(Court  of  Appeals  of  Alabama.  Nor.  80, 1911.) 

OaxMinAL  Law  (|  1086*)— Appxal— Review 
—  IiTBtjniciBNCT  or  Bvnniroi  —  Qdbstioit 
Not  Baisbp  Below. 

The  question  of  the  evidence  of  the  corpus 

delieti  having  been  insuffident  cannot  be  raised 

for  the  first  time  on  appeal. 
[Ed.  Note.— For  other  eases,  see  Criminal 

Law.  Cent  Dig.  |  2641;  Deo.  Dig.  1 1096.*} 

Appeal  from  Macon  Ooonty  Oouit;  M.  B. 
Abwcrombie,  Judge. 
Robert  Jones  was  convicted  of  crime,  and- 

appeals.  Affirmed. 

O.  S.  Lewis,  for  appellant  R.  a  Brickell, 
Atty.  Gen.,  and  T.  H.  Seay,  Asst  Atty.  GtfL, 
for  the  State. 

DE  GRAFFENRIED,  J.  The  defendant 
was  indicted  and  convicted  of  petit  larceny, 
and  appeals. 

The  bill  of  exceptions  falls  to  show  that 
the  defendant  reserved  any  question  for  our 
consideration,  except  the  action  of  the  trial 
court  In  refusing  to  allow  him  to  Introduce 
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certain  erldenca  which  wu  manifestly  Irrel- 
erant.  H«  now  Insists  that  be  Is  raitltled  to 
t  mvenalt  because,  be  says,  there  was  not 
Mffldent  erldence  introduced  on  the  trial 
tadlsg  to  flstabllsta  the  corinu  delicti  to 
warrant  the  snbmisslcm  of  llie  case  to  the 
Jnrjr.  In  the  case  of  Woodson  State,  M 
South.  381,  the  Snprana  Conrt  of  Alabama, 
qieaklnc  on  this  snbject.  says:  "Where  the 
STldenoe  la  deemed  Insnfficioit  to  warrant  a 
eonrlctlon,  a  rolliu;  of  the  trial  oonrt  on  that 
pn^NMltlon  most  be  pnq^erly  (nsnally  by  spe- 
cial InstmctloDS  requeated)  Invltod,  In  order 
to  Invoke  w  Jnstuy  a  rrrlev  ct  the  qnestlon, 
u  ratoed  btfor,  br  this  appellate  coorf* 
In  the  present  ensa^  as  in  ttie  WooAmki  Cue, 
Kipra,  the  trial  coort  had  jurisdiction  of  the 
sobjectmatter  and  of  the  person,  and,  the 
jodgment  being  grounded  in  n  verdict  accur- 
ately leqMttdlnc  to  tbe  Indtetnunt,  the  adjn- 
dlcatlon  of  gnOt  and  tbe  sentence  tboref  or 
cannot  be  TOld,  even  If  there  was  not  snffl- 
dent  eridenee  of  tbe  corpns  HsHietL  to  war- 
rant the  submission  of  the  ease  to  the  Jnry. 
Ha  Ting  failed  to  reserre  an  exception  in  any 
'maimer  to  the  action  of  the  trial  *Oonrt  on 
tbe  snbject,  the  defendant  has  inesented 
Bottling  to  na  tor  review.  Woodscm  t.  State, 
snpnu 

The  jqdgment  <tf  the  oonrt  below  Is  af- 
fliiued.  • 
Afflimad, 


B.  J.  WOLFB  ft  SONS  T.  MeKEON. 
(Coort  of  Appeals  of  Alabama.  Dse.  Bl,  iJDU.) 

CoapOKATIOHS  (I  8S6*)— OfFICEBS— PBBSONAI. 
IdABIUTT— TTXJRA  VlBES  ACTS. 

Where  th«  president  of  a  corporation  sign- 
ed die  eorporate  name  to  an  accommodation 
note,  wUdi  the  corporation  bad  no  power  to 
exeeate,  mder  a  mutake  as  to  the  corpora- 
tion'i  powers,  and  wlthoat  any  intention  of 
making J^nself  Uable  personally,  he  would  not 

[Ed  Note^Tor  other  cases,  see  Corpora- 
tions, Dec  IMf.  i  886.*] 

Appeal  from  Law  and  Eanlty  Court,  Mo- 
bfle  County ;  Saffold  Bemey,  Judge. 

Action  by  B.  X  Wolfe  &  Sous  against  J. 
T.  HcKeon.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  Affirmed. 

It  was  admitted  that  the  Oamma  Trans* 
portation  Company,  by  J.  T.  McKeon,  Its 
president,  ezecated  the  note  to  the  plalntllfs, 
and  that  the  Bay  City  Lomber  Company,  by 
Joe.  T.  McKeon,  presidott,  Indorsed  said 
note,  and  It  was  further  admitted  that  it 
was  an  accommodation'  Indorsement,  and  that 
the  Bay  City  Lumber  Company  was  a  man- 
ufacturing corporation  organized  in  1897, 
and  had  no  authority  to  enter  Into  sncb  con- 
tract of  Indorsement  It  was  further  ad- 
oiitted  that  the  plaintiffs  had  filed  th^  suit 
against  the  Oamma  Transportatkm  Company 
ti  maker  and  the  Bay  City  Lomber  Company 


as  in^torser,  and  that  the  Bay  Oity  Lumber 
Company  had  filed  a  plea  setting  np  want  of 
authority  to  enter  Into  a  contract,  and  that 
the  contract  was  ultra  Tires  and  void,  that 
Judgment  had  been  tendered  tor  the  Bay  City 
Lomber  Company. 

McMillan  &  Grayson,  for  appellants.  Stev- 
mm  &  I^OBM,  tat  appeUeau 

WALKER,  P.  J.  Tbe  appellee  was  sought 
to  be  charged  IndlTldnally  on  an  accom- 
modation Indorsement  made  In  the  name 
of  the  Bay  City  Lomber  Company,  a  corpora- 
tion, by  him  as  its  president  The  indorse- 
ment did  i^t  bind  the  corporation  because 
of  its  la(A  of  power  to  become  an  accom- 
modation indorser  (the  complaint  containing 
allegatlona  to  this  effect),  and  it  did  not  pur- 
port to  bind  the  appellee  Individually.  The 
action  was  In  contract  and,  so  far  as  tbe 
evidence  showed,  the  facts  were  known  to 
both  parties.  In  the  making  and  acceptance 
of  the  Indorsement  there  was  a  mere  mistake 
of  law  as  to  the  capacity  of  the  corporation 
In  the  name  of.  which  the  indorsement  was 
made  to  bind  itaelf  by  such  a  contract.  In 
case  of  such  a  mistake  of  law  as  to  the  lia- 
bility of  the  principal,  the  &ct  that  it  can- 
not be  bound  is  no  ground  for  charging  the 
agent  whose  connection  with  the  attempt  to 
make  the  contract  was  obviously  in  his  ca- 
pacity as  agent  Schloss  A  Kahn  v.  Mela- 
tyre.  147  Ala.  657,  41  South.  11;  Ware,  Mur- 
phy &  Co.  V.  Morgan  ft  Duncan,  67  Ala.  468; 
31  Gyc.  ISSa 

Affirmed. 


BANKS  v.  STATBl 
(Court  of  Appeals  of  Alabama.   Dec  21, 1911.) 

1.  CBnaiuz.  Law  (|  684*)— OoimiroANC*— 

St ATITTOBT  RiOHTS. 

Where  one  charged  with  crime  at  a  Jon 
term  of  the  court,  created  by  Log.  Acts  1S07, 

Sp.  869-877,  providing  for  a  jury  trial,  when 
emended  by  accused,  at  the  first  regular  term 
of  the  court  at  which  the  case  Is  triable,  and  that 
when  a  jnry  Is  demanded  the  court  most  contln- 
oe  the  case  to  the  next  jory  term,  demands  and 
receives  a  jury  trial,  he  cannot  complain  of  the 
refusal  to  oontinne  the  case  to  the  nert  Jury 
term;  the  purpose  of  the  act  being  to  secure  to 
accused,  making  a  demand  therefor,  a  Jory  trial. 

[Ed.  Note.— For  other  cases,  sss  Criminal 
Law,  Dee.  Dig.  i  581.*] 

2.  CanoiTAi^  Law  (If  68^  U.B1*}— Buunoa 

ON  APFUOATIOHS  von  CONTIlTUANGB-^Dia- 

oamoH— Rxvisw. 

Rnlincs  on  applications  for  a  continuance 
rest  largely  wlthfii  the  discretion  of  the  trial 
court,  and,  In  the  absence  of  an  abuse  of  dis- 
cretion, they  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Gent.  Dig.  H  1811,  804S-8049 ;  Dec.  Dig. 
H  566,  1151.*f 

8.  CnnciNAi.  Law  (|  1038*)— Instbuotion^ 

RbVIBW— OBJEOTIOHB— EXOKPTIOHS. 

In  tbe  absence  of  an  objection  or  exoeptioa 
reserved  In  the  trial  court  to  the  manner  in 
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whidi  a  written  requested  charge  by  acciwed 
was  given,  or  to  the  Judge'i  failure  to  make  the 
customary  indorsement  on  it,  the  coarf  a  action 
is  not  available  on  review. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2046;  Dec  IMf.  f  1088.«] 

4.  Tbbspasb  (I  81«)— Orimutai.  Besponsibil- 

nr— NoncB— BxQuisiTBs. 

The  warning,  required  by  itatnto  to  rajpport 
a  conTietioa  of  trespass  implies  a  notice  to 
accnsed  not  to  go  on  the  premises;  and  the 
testimony  of  prosecutor,  that  within  six  months 
of  the  commission  of  the  offense  he  ttdd  ac- 
cnsed to  stay  off  the  premises,  and  that  he  told 
accused  several  different  times  to  do  so,  shows 
a  sufficient  warning. 

[Ed.  Note.'^For  other  cases,  see  Trespass, 
Gent.  Dig.  |  171;  Dec.  Dig.  i  8^*] 

Appeal  from  Clarke  Connty  Ooort;  Thom- 
aa  W.  Davis,  Judge. 

John  Adam  Banks  was  convicted  of  tree- 
pass,  and  be  appeals.  Affirmed. 

The  erldoice  for  the  state  tended  to  show 
that  within  six  months  prior  to  the  time  the 
offense  was  committed  Qreax  bad  told  ttie  de- 
fendant to  stay  off  the  land;  that  be  had  told 
the  defendant  several  different  times  to  stay 
off  the  land,  bst  that  defendant  bad  gone  on 
his  land  vltb  a  wagon,  and  had  cat  some 
bushes  wltli  an  ax  along  the  toad ;  and  that 
the  road  was  not  a  public  one.  but  was  an 
<dd  priTate  road  along  the  prosecutor's  land. 

Travis  J.  Bedsole,  for  appellant  R.  C 
Brlckell.  Atty.  Gen.,  and  W.  U  Uartln,  Asst. 
Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  act  creating  the  county 
court  of  Clarke  county  (Local  Acts  of  Alaba- 
ma 1907,  pp.  389-377)  provides  (section  7)  for 
a  trial  by  Jury  when  the  person  standing 
charged  before  the  court  with  a  misdemean- 
or makes  a  demand  for  a  Jury  trial  "at  the 
first  regular  term  of  said  court  at  which 
said  case  is  triable."  Section  6  of  the  act 
provides  for  regular  terms  of  the  conrt  on 
the  third  Monday  In  each  month  of  tbe  year, 
and  that  the  regular  terms  in  each  January 
and  July  shall  be  for  tbe  trial  of  Jury  cases. 
Section  8  provides  that  when  a  Jury  trial  Is 
demanded  by  the  defendant  the  conrt  must 
make  an  order  contlnning  the  case  to  the 
next  Jury  term. 

The  bill  of  exceptions  In  this  case  states 
that  the  defmdant,  before  proceeding  to  trial, 
moved  the  court  to  quash  the  affidavit  and 
warrant  apon  which  the  defendant  was 
brought  before  the  court,  which  motion  was 
granted.  Another  affidavit  was  made  and 
warrant  issued,  upon  which  the  defendant 
was  tried.  The  defendant,  upon  being  ar- 
raigned on  the  charge  thus  preferred,  de- 
manded a  trial  by  Jury,  and  moved  for  a 
continuance  of  the  cause,  upon  tbe  ground 
that  it  was  a  new  case.  The  court  overruled 
the  motion,  and  the  defendant  duly  excepted. 
This  .proceeding  was  had  during  the  regular 
Jury  term  of  tbe  court  In  July,  and  the  de- 


fendant was  put  npoB  his  trial  and  glvot  a 
trial  by  Jury. 

[1]  The  manifest  purpose  and  legislative 
Intent  of  the  provisions  of  the  statute  refer- 
red to  is  to  secure  to  a  defendant,  mafcins 
a  seasonable  demand  therefor,  a  trial  by 
Jury;  and  the  provisions  of  section  8  of  the 
act,  requiring  an  or6et  of  continuance  "to  the 
next  Jury  term  of  aaid  court"  when  a  demand 
has  been  made  for  a  Jur-  trial,  could  have 
had  no  other  purpose  than  to  secnre  a  con- 
tinuance to  such  a  time  as  the  defendant 
conid  be  accorded  a  trial  by  Jury,  and  baa 
application,  as  referable  to  continuances,  to 
a  demand  being  made  at  one  of  tbe  many 
terms  of  the  court  provided  for  when  no  Jury 
was  in  attradance  on  the  court,  and  no  o'p- 
portuuity  for  a  Jury  trial  to  be  had  at  that 
term.  The  defradant,  being  charged  at  a 
Jury  term  with  the  commission  of  an  offense, 
and  demanding  a  trial  by  Jury,  receives  all 
the  boiefit  Intended  to  be  conferred  upon 
him  by  statute  whoi  he  is  accorded  a  Jury 
trial;  and  the  provisions  of  tbe  statute  In 
his  behalf  and  the  legislative  Intoit  is  fully 
accomplished  by  giving  him  sncb  trial. 

[2]  Whether  or  not  the  defendant  was  en- 
titled to  a  continnanoe  for  the  purpose  of 
preparing  a  defense,  having  his  witnesses 
sununoned,  etc.,  was  largely  a  matter  of  dis- 
cretion with  tbe  trial  court;  and  the  record 
shows  no  abuse  of  the  discretion.  Murph  v. 
State,  163  Ala.  67,  45  South.  208;  EeUy  t. 
State,  160  Ala.  48,  49  South.  S36. 

[3]  No  objection  was  made  or  exception  re- 
served to  the  manner  In  which  the  written 
charge  requested  by  the  defendant  was  given 
to  the  Jury,  or  for  failure  of  the  Judge  to 
make  the  customary  indorsement  on  It;  and, 
the  charge  having  been  given,  the  court's 
action  In  these  particulars,  urged  by  appel- 
lant in  brief  as  error,  In  tte  absence  of  on 
objection  or  exertion  referred  below,  is  not 
available  on  review.  Jenkins  t.  State,  82 
Ala.  25,  2  South.  150. 

[4]  The  evidence  was  snfflclent  to  support 
a  finding  of  guilty  of  the  off^se  charged. 
The  previous  warning  required  by  the  stat- 
ute to  support  a  conviction  Implies  a  notice 
to  the  defendant  not  to  go  upon  the  premises. 
The  notice  testified  to  by  tbe  state's  witnesses 
constituted  a  sufficient  warning.  Motes  v. 
Bates,  74  Ala.  374,  378;  Owens  v.  State,  74 
Ala.  40L 

No  reversible  error  Is  shown  by  the  record, 
and  the  case  will  be  affirmed. 
Affirmed. 


7.  J.  FORBBSTER  ft  BBO.  v.  J.  A.  UAT  CO. 

(Court  of  Appeals  of  Alabama.   Dec  19, 1911.) 

1.  WrrNKSSSS  (|  268*)— GB08S-EtXUai«ATIOH-« 
SOOPB. 

In  an  action  for  the  conversion  of  property 
which  defendant  claimed  was  sold  to  him  ny  a 
witness  for  plaintiff,  the  witness  bavlttg.  on 
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his  direct  examluatiott,  itdmitted  a  cODTeraation 
Tith  defendant,  bat  denied  the  sale,  it  was  piop- 
tT  for  defendant  to  cross-examine  blm  at  to  toe 
details  of  the  convenation. 

IBi.  Note,— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-048:  Dec.  Dig.  S  2t>8.*] 

2.  Wmraasn  (i  872*)— GEOBB-BzjucnrATu»r 

BT. 

In  an  action  for  the  conversion  of  prop- 
erty which  defendant  claimed  to  have  purcCased 
from  a  witness  for  plaintiff,  bat  which  the  wit- 
ness denied,  and  testified  to  a  sale  to  j^ntiff, 
qaeations  propounded  by  defendant  to  the  wit- 
ness on  cross-ezamination,  tending  to  elicit  an- 
swers showing  that  plaintiff  agreed  to  pay  the 
witness  more  for  the  property  than  defendant 
claimed  to  have  contracted  to  iiay,  were  not  im- 
pn>per»  as  they  tended  to  show  a  motive  or  In- 
terest on  the  part  of  the  witness  to  claim  that 
DO  sale  bad  been  made  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Df(.  ||  1102-1190:  Dec  Dig.  1  372.*] 

8.  Appkaz.  aho  Ebbob  i%  1058*)— Review— 

Habscless  Ebbob. 

The  exdasion  of  testimony  later  admitted 
is  harmless,  If  erroneous. 

[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dlf.  H  4200-4206;  Dee.  Dig.  f 
1058.*1 

4.  WiTiTESszs  n  268*)— Gboss-Examination— 
Scope. 

A  question  merely  calling  for  a  detail  of 
a  matter  to  which  a  witness  had  deposed  on 
fals  dixeet  examination  la  not  improper  cross- 
examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  rHg.  I  268.*] 

5.  WmfBsan  9  240*)— Leading  Questions. 

Leading  gaeatlonB  are  improper  upon  the 
direct  examination  of  a  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.Dig.  H  837-839,  841-845 :  DecDIg,  {  240.'J 

6.  TmxAL  (S  74*>— Objections. 

Where  the  fiom  of  a  question  did  not  in- 
dicate dther  that  It  sought  to  elicit  illegal  evi- 
dence, or  what  response  the  witness  was  ex- 
pected to  make,  an  objection  to  the  goestion 
was  jproperiy  overruled,  since,  if  the  answer  was 
considered  urrelerant  or  improper,  the  remedy 
was  to  object  thereto  and  reserve  an  exception. 

[Ed.  Note.— EVir  otiier  cases,  see  Trial,  Dec. 
Dig.|74.*l 

7.  Tbotbb  ahd  ConvEBSion  (|  37*)— Etzdencb 
— ADUsnBiLrrr. 

In  an  action  for  the  conversion  of  goods, 
defendant  claimed  that  be  purchased  the  goods 
from  the  person  who  afterwards  sold  them  to 
plaintiff,  and  that  the  seHer  pot  him  in  posseeslon 
of  tbe  goods,  upon  the  agreement  that  defendant 
would  pay  the  price  when  they  reached  a  nearby 
town,  erideacs  of  defendant's  tender  of  the  pnr- 
chase  price  at  the  proper  time  and  place  was 
admissible  to  rebut  a  contention  that  the  seller 
rescinded  for  nonpayment  of  the  price. 

[BdL  Notow— E\»r  other  caaeat  eee  Trover  and 
Ooimrsion,  Dae  INg.  |  S7.*] 

Appeal  Crom  Oirenlt  Oonrt,  Hoiuton  Ooun- 
tj;  H.  A.  Peeves,  Judge. 

Action  by  V.  J.  Forrester  &  Bro.,  for  the 
use  <tf  Orinulety  Bros.,  against  the  J.  A  May 
Company.  From  a  Jndgment  for  defradant, 
plaintiff  appeals.  Affirmed. 

B.  T.  BcUL  tat  appeUant.  Pace  &  Le^  for 

appellee. 


WALEBU,  P.  J.  The  property  aDegefl  to 
have  been  converted  had  belonged  to  Y.  J. 
Forrester  &  Bio.,  who  made  a  conditional 
sale  of  it  to  Shinholater  Bros.;  the  contract 
of  sale  providing  that  no  title  to  the  proper- 
ty should  pass  to  the  purchasers  until  they 
had  fully  performed  the  terms  of  the  con- 
tract. The  claim  of  the  plaintiffs  (appellants 
here)  to  the  property  rests  upon  an  alleged 
sale  by  Forrest^  A  Bro.  of  their  Interest  In 
the  property,  after  the  death  of  a  member  of 
the  firm  of  Shtuholster  Bros,  and  the  failure 
in  business  of  that  Arm;  while  the  conten- 
tion of  the  app^lee  Is  that,  before  that  al- 
leged sale  was  made,  It  had  already  pur- 
chased from  Forrester  &  Bro.  their  interest 
in  the  property.  The  case  turns  upon  the 
inquiry  whether  what  occurred  between  W. 
H.  Forrester,  a  member  of  the  firm  of  For- 
rester &  Bro.,  and  J.  A.  May,  representing 
the  appellee,  on  tbe  occasion  of  an  Interview 
between  them  at  Shlnbolster  Bros.*  mill, 
amounted  to  a  sale  to  the  appellee  by  For- 
rester &  Bro.  of  th^r  Interest  in  the  prop- 
erty. [11  According  to  the  testimony  of  W. 
H.  Forrester,  examined  as  a  witness  for  the 
plaintiffs,  he  offered  to  sell  the  property  for 
cash,  but  when  May  said  that  he  did  not 
have  the  mon^  there  tbe  witness  "then  told 
him  it  was  all  off  then."  On  the  other  hand, 
the  testimony  offered  by  the  defendant  tend- 
ed to  show  that  a  sale  was  then  consummated; 
the  price  being  agreed  upon  and  the  prop- 
erty delivered,  under  an  agreement  that  the 
price  would  be  paid  on  tbe  return  of  May  to 
town.  Plainly  there  was  no  merit  In  the 
objections  made  to  questions  asked  the  wit- 
ness Forrester,  on  his  crosa-examluatlon,  as 
to  the  details  of  tbe  conversation  betweoi 
him  and  May,  In  reference  to  which  the  wit-\ 
neas  had  testified. 

[2J  The  questions  asked  the  same  witness 
on  his  cross-examination,  in  reference  to 
the  plaintiffs  paying  him  more  for  the  prop- 
erty than  the  defendant  claimed  to  have 
agreed  to  pay  for  it,  were  not  subject  to  the 
objections  interposed  to  them,  as  they  bad 
a  tendency  to  disclose  a  motive  or  interest 
on  tbe  part  of  the  witness  to  claim  that  a 
sale  of  the  property  to  tbe  defendant  had 
not  been  made. 

[81  Without  r^rd  to  the  propriety  of  that 
ruling.  It  is  apparent  that  the  plaintiffs  were 
not  harmed  by  the  action  of  the  court  in 
sustaining  an  objection  to  a,  question  to  the 
same  witness  in  reference  to  what  was  said, 
and  to  the  witness  objecting  to  the  moving 
of  the  property  when  be  saw  It  Id  the  pos- 
SQBdon  of  f^Dts  of  the  def«idant  during 
the  night  following  the  day  of  the  interview 
between  the  witness  and  May.  as  the  wit- 
ness afterward  was  p^initted  to  detail 
what  was  said  on  the  occasion  Inquired 
about 

[41  As  to  the  rulings  on  the  objections  to 
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two  qaeatloiu  asked  the  plalnt^s*  witness 
A.  iM.  Grlmsley  on  his  cross-examination,  it 
Is  ^oagh  to  say  that  the  first  question  was 
not  BQbJect  to  objection,  as  it  merely  called 
for  a  detail  of  a  matter  In  reference  to  which 
the  witness  bad  deposed  on  his  direct  ex- 
amination; and  that  hla  answer  to  the  sec- 
ond question  negatived  the  existence  of  the 
fact  which  the  defendant,  In  asking  the  qnea- 
tlon,  was  seeking  to  elicit 

[I]  Under  the  rule  which  forbids  leading 
questions  on  the  direct  examination  of  a  wit- 
ness, the  assignments  of  error,  based  upon 
the  action  of  the  court  in  sustaining  objec- 
tions of  the  defendant  to  questions  which 
the  plalntltts  asked  tb^  witness  A.  X. 
Grlmsley  when  he  was  recalled,  cannot  be 
sustained. 

[t]  J.  A.  May,  in  proceeding  to  detail  what 
occurred  between  him  end  W.  H.  Forrester 
at  the  mill  of  Bhlnholster  Bros.  In  reference 
to  the  property  In  question,  and  Immediately 
following  hia  statement  that  "something  pass- 
ed between  me  and  Mr.  Forrester.**  was  ask- 
ed the  question,  "Who  came  to  yon  about 
It?"  The  form  of  the  question  did  not  indi- 
cate that  it  sought  to  elldt  illegal  eridence, 
nor  what  response  the  witness  was  expected 
to  make  to  It  This  b^ng  tme,  ttie  court  la 
not  to  be  put  In  error  for  ovemillng  tbe  ob- 
jection to  tile  question.  If  the  plaintiffs  re- 
garded the  answer  to  tiie  question  as  ir- 
relevant or  immaterial  evidence,  objection 
ahould  hare  been  made  to  the  answer,  and 
the  exception  directed  against  its  admission 
in  eridence.  Tolbert  t.  State,  87  Ala.  27,  6 
South.  284. 

[71  The  interview  between  Forrester  and 
May  In  regard  to  the  sale  of  tbe  property  in 
fltiestlon  occurred  In  the  country.  The  evi- 
dence for  tbe  defendant  was  to  the  effect 
that  "when  the  terms  of  sale  were  agreed  on 
May  remarked  that  he  did  not  have  a  check 
or  the  money  with  him,  but  would  pay  the 
price  on  their  return  to  Dothan,  to  which 
suggestion  Forrester  assented,  and  May 
thereupon  took  charge  of  the  property,  and 
bad  It  moved.  "If  the  goods  are  put  into 
the  posseRslon  of  the  buyer,  on  the  under- 
standing or  agreement  that  he  will  pay  for 
them  Immediately,  and  he  fails  or  refuses 
to  do  so,  the  seller  may  recover  the  goods." 
Shines  v.  Stelner,  76  Ala.  458;  Drake  t. 
Scott,  136  Ala.  261,  33  South.  873,  96  Am. 
St  Rep.  25.  It*wa8  proper  to  admit  proof 
of  a  tender  of  the  agreed  price  made  In  be- 
half of  the  defendant,  upon  the  return  of 
May  to  Dothan,  In  order  to  negative  the  con- 
clusion that  the  seller,  by  the  failure  or  re- 
fusal of  the  buyer  to  make  payment  as  stipu- 
lated, acquired  any  right  to  recover  or  re- 
claim the  property. 

We  discover  no  error  In  the  rulings  of  the 
court  in  giving  or  refusing  instructions  to 
the  jury.  The  suggestion  of  tike  counsel  for 


the  api>ellant  tliat  tter*  was  error  tn  the 
written  charge  given  at  the  instance  of  the 
defendant,  In  that  it  Involved  the  unwar- 
ranted assumption  that  there  w(w  evidence 
tending  to  show  a  purchaae  by  the  defend- 
ant of  the  papert  evidencing  the  title  of  For- 
ester Bros,  to  the  property  In  gnestlon,  when 
the  only  evidence  of  a  purchase  was  as  to 
a  purchase  of  the  property.  Is  not  only  hy- 
percritical, but  is  based  upon  a  misconception 
of  the  evidence  as  set  out  In  the  bin  of  ex- 
ceptions. J.  A.  May  ^ressly  stated  Oiat 
his  conversation  with  Forrester  at  the  mill 
was  "about  taking  up  the  paper."  Whether 
in  that  conversation  the  parties  to  it  spoke 
of  the  "property"  or  of  the  "papers'*  held  by 
Forrester  Bros.,  it  was  apparent  that  the 
subject  dealt  with  was  the  Interest  of  that 
firm  in  the  property  In  qaestliHL 
Affirmed* 


OLIVB  V.  STATH. 

(Court  of  Appeals  of  Alabama.   Dec.  19,  193  l.t 

1.  Homicide  (|  190*)— Thbeats— Bvideptce. 

Threats  of  decedent,  to  be  admiasible,  must 
have  direct  reference  to  accused,  or  must  be 
made  under  su<^  circumBtancea  as  to  be  rea- 
Bonably  capable  of  being  construed  as  referring 
to  him. 

[Bd.  Note.— For  other  casea,  see  Homicide, 
Cent  Dig.  ||  399-413;  Dec.  Wg.  |  190.»] 

2.  Homicide  (|  190*)— Thbbats— Bvidbkok. 

Threats  to  kill  some  one  not  definitely  des- 
f^ated,  when  made  shortly  before  the  commis- 
sion of  the  offense  to  which  they  may  be  con- 
strued to  refer,  are  admissible,  in  connection 
with  other  expianaton  drcunutanees,  and  on 
proof  of  the  corpus  delicti. 

[Ed.  Note.-^For  other  casea,  see  Homicide, 
Cent.  Dig.  St  399-413;  Dec  Dig.  f  ISO."] 

3.  HOMXoiDa  CM  180,  339*)— Thbutb— B»vx- 

DBNOn. 

Where  aoensed  showed  that  on  the  after- 
noon and  night  of  the  homicide  decedent  was 

drinkiog,  that  he  was  a  dangerous  man  when 
drinking,  that  on  the  afternoon  and  night  short- 
ly before  tbe  bomldde  he  cursed  accused,  and 
stated  that  he  Intended  to  kill  him  that  nisbt. 
or  get  killed,  threats  by  decedent  made  shortly 
before  the  Ulliug  and  near  the  place  where  It 
occurred,  to  the  effect  that  he  bad  killed  one 
man,  ana  would  kill  another  that  night  or  get 
killed,  and  inquiring  at  the  same  time  wbere 
accused  was,  were  admissible,  because  justify- 
ing the  inference  that  they  related  to  accused, 
and  the  refusal  to  admit  proof  of  soeh  threats 
was  reversible  error. 

[Bd.  Note-— For  other  eases,  see  Homicide. 
Cent  Dig.  11  399-418 ;  Dec.  Dig.  H  180,  8S8.*] 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty;  Bernard  Harwood,  Judge. 

Blmer  Olive  was  emivlcted  of  manslangh- 
ter  in  tbe  first  degree,  and  he  appeals.  Re> 
versed  and  remanded. 

Daniel  Collier  and  R.  H.  Scrivner,  for  ap- 
pellant R.  C.  Brlc^ell,  Atty.  Oen.,  and  W. 
L.  Martin,  Asst  Atty.  Oen.,  for  the  State. 

DB  QBAFFBNRIEED,  J.  In  tills  case  the 
eridence  was  such  that  tbe  defendant  bad 
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ttie  rlgbt  to  iBtroduee  evidence  of  tlireats 
made  by  the  deceased  against  hla  life.  The 
coart  permitted  tbe  defendant  to  prore  by 
two  or  three  witnesses  that  they  heard,  on 
tbe  day  of  the  homicide,  the  deceased  make 
threats  against  the  life  of  the  defendant. 
One  of  these  witnesses  testified  that  he 
saw  the  deceased  a  few  hoars  before  the 
homldde,  and  heard  bUu  say:  "I  want  to 
find  that  damned  son  of  a  bitch,  Elmer  Olive. 
I  am  going  to  kill  the  damned  son  of  a  bitch 
to  night."  Another  of  these  witnesses  testl* 
fled  that  he  saw  the  deceased  on  the  night 
of  the  homldde  (the  homicide  seems  to  hare 
occnrred  about  8  o'clock  that  night),  and 
that  the  deceased  "asked  me  If  I  had  seen 
anything  of  EUmer  Olive.  I  told  him  that  I 
tkad  not  He  said  that  he  was  looking  for 
him,  and  that  he  was  going  to  klU  him 
that  night,  or  get  killed."  Thereupon  the 
defendant  offered  to  prove  by  a  witness 
that  on  the  night  of  the  homldde,  and  short- 
ly before  the  fatal  difficulty,  and  near  the 
place  where  It  occurred,  tbe  deceased  said: 
"I  am  a  Ood-damned  black  snake.  I  killed 
one  man  over  In  Mississippi,  and  I  am  going 
to  kill  another  tonight,  or  get  killed" — 
that  deceased  did  not  say  iohat  man  he  In- 
tended to  kill,  but  that  In  this  same  con- 
versation the  deceased  asked  the  witness 
where  the  defendant  was,  saying  that  he 
was  looking  for  him.  The  court  refused  to 
allow  this  evidence  to  go  before  the  Jury, 
tbe  defendant  excepted,  and  this  action  of 
the  court  Is  before  us  for  review. 

The  above  testimony,  which  the  court  re- 
fused to  allow  to  go  before  the  Jury,  was 
not  merely  corroborative  of  other  evidence 
whicb  the  court  permitted  to  go  to  the 
Jury,  bat  was  inde[>endent  evidence  of  a 
distinct  threat  about  which  no  witness  had 
testified,  or  was  permitted  by  the  court  to 
testify.  Tbe  court,  as  we  understand  the 
record,  refused  to  allow  the  defendant  to 
moke  the  above  proof,  because  tbe  deceased, 
if  he  made  the  threat  as  dalmed,  did  not 
name  the  defendant  as  the  party  whom  he 
Intended  to  kill. 

[1]  In  cases  like  the  present,  threats  of 
the  deceased,  to  be  admissible,  mtist  have 
direct  reference  to  the  defendant,  or  must 
be  made  under  such  circumstances  as  to  be 
reasonably  capable  of  being  construed  as 
referring  to  the  defendant.  If  th^  are  mere 
general  threats,  made  under  such  clrcum- 
itaDces,  or  at  such  a  time,  that  they  cannot  i 
be  reasonably  constrned  as  being  made 
against  the  d^endant,  they  are  not  admissi- 
ble. Knight  V.  State,  160  Ala.  68,  48  Sontb. 
764. 

121  'treats  to  UU  or  injure  some  one  not 
dfftnltiffr  ilTi*r"**^i  especially  when  made 
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shortly  b^ore  Qie  commission  of  tbe  offense 
to  which  they  may  be  construed  to  refer, 
are  unquestionably  admissible,  in  connec- 
tion with  .other  explanatory  drcomstances, 
and  on  proof  of  the  corpus  delicti."  Ford 
T.  State,  71  Ala.  896. 

[3]  In  the  prraent  case,  the  evidence  of  the 
defendant  tended  to  show  that  on  tbe  after- 
noon and  night  of  the  homicide  the  deceased 
was  drinking,  and  that  he  was  a  dangerous 
and  turbulent  man  when  drinking,  that  he 
was,  on  that  afternoon  and  night,  shortly 
before  the  homldde,  cursing  the  defendant, 
and  stating  that  he  Intended  to  kill  him  that 
night,  or  get  killed,  and  that,  on  that  night, 
he  made  an  assault  with  a  knife  on  the  de- 
fendant, and  was  killed  by  the  defendant 
while  making  such  assault  In  fact,  the 
evidence  of  tbe  defendant  tended  strongly 
to  show  that,  if  the  deceased  made  the 
threats  which  the  court  ezduded  from  the 
Jury,  becatise  they  were  not  spedflcally  di- 
rected against  the  defendant,  he  meant  the 
defwidant,  and  no  other  person.  In  fact, 
the  excluded  threats,  if  made,  were  accom- 
panied by  an  inquiry,  made  by  the  deceased, 
as  to  the  whereabouts  of  the  defendant,  with 
the  statement  that  he  was  looking  for  him. 
Certainly,  under  such  drcomstances,  it  was 
a  matter  of  inference  for  the  jury  to  say 
whethor  the  defendant  came  within  tbe  scope 
of  the  aUeged  threats.  Their  weight  and 
probative  force  was  a  question  for  the  Jury; 
but  they  were  admissible  as  evidence  to  go 
before  the  Jury  for  their  consideration,  along 
with  the  other  evidence  In  the  case. 

In  the  case  of  Enlght  v.  State,  suiwa,  the 
Supreme  Oourt  held  that  a  remark  of  the 
defendant  made  a  few  days  prior  to  the 
difficulty,  "that  he  would  get  blm  a  damned 
man  before  he  was  21  years  old,"  was  inad- 
missible, because  it  was  made  under  such 
circumstances  that  no  reasonable  inference 
could  be  drawn  from  It  that  tbe  defendant 
meant  the  deceased  at  the  time  he  made  it 
In  tbe  present  case,  the  alleged  threats  of 
the  decMised  against  the  defendant  were 
made  under  entirely  different  circumstances, 
and  under  such  circumstances  as,  In  our 
opinion,  rendered  tbem  relevant;  end  the 
court  committed  reversible  error  In  refns* 
Ing  to  allow  them  to  go  before  the  Jury. 

There  are  certain  other  questions  presoit- 
ed  in  this  record  for  our  consideration. 
Some  of  tbem  cannot  arise  on  the  next 
trial  of  this  cas^  and  the  others  may  not 
do  so,  and  for  this  reason  we  do  not  con- 
sider tbem. 

For  the  error  pointed  out  the  Judgment 
of  the  coart  below  most  be  reversed  and  tha 
cause  remanded. 
Reversed  and  remanded 
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WHEAT  T.  STATE. 
(Oonrt  oC  Appeals  of  Alabama.  Dec.  id»  1911.) 

1.  Weapons  (i  lT*l^PBXBurTiifa  at  Aitothkb 

— PBOSBCDnOH— EVIDEKCC. 

Prosecutrix's  friendly  relations  with  de- 
fendant after  the  alleged  commission  of  the 
offense,  the  time  of  her  first  complaining,  whom 
she  told  about  the  occurrence,  and  why  she  did 
not  sooner  swear  oat  the  warrant  are  irrel- 
evant, on  a  prosecution  under  Code  1907, 1  GSQ'S, 
for  presenting  at  another  a  firearm. 

[Ed.  Note.— For  otfaer  canes,  see  Weapons, 
Dec.  Dig.  8  17.*] 

2.  WiTHBSSBS   (I  S72*>— Cboss-Exahhtatioh 
TO  Show  Bias. 

To  show  bias  or  feeling  on  the  part  of 
prasacutrix,  she  may  on  cross-ezsmination  be 
aalnd  if  she  is  not  "mad"  with  defendant  be- 
cause of  a  mortgage  he  has  on  her  property. 

[E^.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  S72.*l 

Appeal  from  Maoon  Conntr  Court;  M.  B. 
At>ercroinMe,  Judge. 

Richard  Wheat  was  conrlcted,  and  aiweals. 
Reyersed  and  remanded. 

O.  8.  Lewis,  for  appellant  B.  C.  BrlckeU, 
Atty.  'Gen.,  and  T.  H.  Seay,  Asat  Atty.  Gen., 
for  the  Statew 

PELHAU,  J.  [1]  Tbeprosecubrlz*Bfrlend- 
l7  rdationa  with  the  defendant  after  the 
commission  of  the  alle^d  offemn  (the  de- 
fendant belDg  charged  with  a  Tiolati<m  of 
section  6898  of  the  Code  of  1907),  when  she 
flrst  complained,  and  whom  she  told  atwut 
the  occnrrenoe,  and  why  she  did  not  sooner 
swear  out  the  warrant,  are  all  matters  hsT- 
Ing  no  tendency  to  prore  or  disprove  tlie  Is- 
sues before  the  court,  are  therefore  Irrele- 
vant, and  were  not  admissible  tm  any  pnr^ 
pose. 

[2]  On  cross-examination  the  prosecutrix 
was  asked,  "Are  yon  not  mad  wiUi  defend- 
ant because  of  a  mortgage  he  has  on  your 
property?"  Tbls  was  a  legitimate  and  prop- 
er question  on  croas-examination  to  show 
bias  or  feeling  on  the  part  «P  the  prosecuting 
witness,  and  the  court  erred  in  sustaining 
the  fltatcfs  objectim  to  the  question.  San- 
ford  v.  State,  143  Ala.  78,  88,  S9  South.  S70; 
rincher  v.  State,  68  Ala.  215;  Shepherd  v. 
State,  139  Ala.  0,  38  South.  266i 

The  Judgment  must  be  reversed  for  the 
error  shown. 

Reversed  and  remanded. 


NBWBLL  ft  ALLEN  t.  POBT  HURON  EN- 
GINE ft  THBBSHBB  00. 
(Ooart  of  Appeals  of  Alabama.  Nov.  "SO,  1911.) 

FUNOtPAI.  AND  AOBNT  (|  81*)— CoifTBAOT  TOB 

ComcissioHB  —  Action  —  Conoitiohb  Pm- 

CEDENT. 

In  an  action  by  an  agent  on  certificates  of 
eomnJssion  issued  to  him  on  his  sales  of  ma- 
chinery, but  which  were  not  to  become  pay- 
able on  the  principal's  failure  to  collect  the 
parchasera'  notes  or  if  collected  by  an  attor- 


ney, and  aa  to  which  the  eontraet  of  agency 
provided  that  no  commission  was  to  be  pud  on 
any  order  not  filled  nor  any  machinery  takpn 
back  for  any  cause  whatever,  and  that  the 
proceeds  on  foreclosnre  sales,  on  aUowanceis 
and  compromises,  on  changing  the  time  of  pay- 
ment, on  changing  the  evidences  of  indebted- 
ness and  on  obtaining  judgment  or  selling  the 
property,  should  not  be  considered  as  collec- 
tions, the  agent  is  not  entitled  to  recover 
where  the  principal  ahowa  that  the  conditions 
precedent  were  not  performed,  although  he 
does  not  show  the  neccessity  of  talcing  back 
machinery  sold  or  collection  by  attorney,  etc 
[Ed.  Note.— For  other  cases,  see  Frindpal 
and  Agent.  Dec  Dig.  |  81.*] 

Appeal  from  Olty  Court  of  Montgconay; 
William  H.  Thomas,  Judge. 

Action  by  NeweU  ft  AUen  against  the  Port 
Huron  Engine  ft  Thresher  Company.  Judg- 
ment for  defendant,  and  plalntUf  ai>peals. 
Affirmed. 

The  action  was  on  the  common  counts  and 
upon  counts  setting  up  special  contracts  on 
what  are  called  "commission  certificates,"  is- 
sued by  the  defendant  to  the  plaintiff.  Tlie 
following  are  the  pleas  referred  to: 

"(5)  For  further  answer  to  the  plea  aa 
amended,  and  each  count  thereof,  severally 
and  separately,  the  defendant  says  and  avers 
that  It  is  not  liable  to  the  plaintiff  in  thU 
cause,  for  that  the  alleged  liability  of  the  de* 
fendant  arose  out  of  an  agency  contract  be- 
tween the  defendant  and  the  plaintiffs,  dated 
Xovember  7,  1906,  under  which  the  plain- 
tiffs, as  agents,  took  orders  for  certain  ma- 
chinery from  divers  persons,  which  machin- 
ery was  delivered  to  said  persona  by  the  de- 
fendant, and  certain  notes  and  contracts  of 
shipment  by  the  defendant  for  all,  or  the 
larger  portion,  of  the  purchase  price,  the  de- 
fendant retaining  the  title  to  such  machinery 
until  fully  paid  for.  The  defendant  avers 
that  certain  commission  certificates  were  is- 
sued by  the  defendant  to  the  plaintiffs  on 
account  of  said  conditional  sale,  and  that 
each  of  such  commission  certificates  issued 
to  the  plaintiffs,  subjects  of  this  suit,  con- 
tained a  clause  In  words  and  figures  as  fol- 
lows, to  wit:  There  will  be  due  New^l  ft 
Allen,  agents  at  Birmingham,  Alabama,  the 
sum  of  $  ,  upon  return  of  this  certifi- 
cate and  note  by  them  at  any  time  after  pay- 
ment In  full  is  received  by  the  Port  Huron 
Engine  &  Thresher  Company  at  Its  ofiice  In 
Port  Huron,  Mich.,  of  the  note  numbered 

 ,  given  to  said  company  by   ^ 

due  ,  less  the  pro  rata  cost  of  collec- 

tldn  or  discount  that  may  be  made  on  said 
note,  subject  to  the  terms  of  the  agency  con- 
tract under  which  the  sale  was  made,  and 
to  the  Port  Huron  Bngine  ft  Thresher  Com- 
pany's right  to  compromise,  renew,  or  ex- 
tend such  notes  at  Its  discretion.  And  It 
is  understood  and  agreed  that  this  obliga- 
tion is  to  become  null  and  void,  and. this 
certificate  surrendered,  in  case  of  failure 
of  said  Port  Huron  Engine  ft  Tliredilns  Com- 
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pany  to  collect  said  note,  or  If  said  note  was 
collected  by  an  attorney  or  by  suit.*  And  de- 
fendant avers  that  the  blank  places  left  there- 
Id  are  filled  np  by  the  amount  name  of  the 
party,  number  of  ^e  note,  date,  etc.,  In  the  ap- 
propriate places  In  one  of  the  certificates  Is- 
saed  to  said  plaintiff,  and  signed  by  the  de- 
fendant. The  defendant  avers  that  the  con- 
tract  referred  to  in  said  certificate  Is  a  con- 
tract, and  a  supplement  thereto  made  be- 
tween the  plalntlfTs  and  the  defendant,  dat- 
ed November  7,  1906,  and  in  section  or  par- 
agraph 13  of  said  contract,  It  is  provided  as 
follows:  'Said  commission  being  in  full 
compensation  and  consideration  for  trans- 
acting the  business  and  fnlfiUlng  the  con- 
ditions herein  required,  specified,  and  im- 
plied. Commission  certiflcates  shall  be  la- 
sued  by  the  company  to  the  agent  as 
notes  are  paid  In  cash.  The  commission 
on  each  sale  made  for  all  cash  on  delivery 
may  be  retained  from  the  proceeds  of  such 
sal^  bnt  in  each  sale  made  on  time,  or  part 
cash  and  part  time,  the  commission  is  In- 
daded  in  and  is  payable  pro  rata  as  the 
notes  are  paid.  If  the  note  la  paid  In  fall, 
and  the  proceeds  thereof  received  by  the 
company  la  cash  at  Its  office  in  Fort  Huron, 
Mich.,  the  company  is  to  account  to  the  agent 
for  tlMt  portion  of  commission  Included  in 
said  note,  less  the  proportion  of  disconnt 
and  expense  allowed  or  Incurred  in  said  note. 
No  commission  la  to  be  paid  or  allowed  on 
any  order  not  filled,  nor  any  machines  re- 
turned or  taken  back  for  any  cause  what- 
ever. No  commission  is  to  be  allowed  up- 
on tbe  proceeds  of  foreclosure  sales,  on  al- 
lowances and  compromise,  changing  the  time 
of  payment,  dianglng  the  evidence  of  ln> 
debtedness,  obtaining  Judgment,  nor  the  sale 
sf  property.  None  of  them  shall  be  consid- 
ered as  coUectiona:  Any  commission  due  or 
to  become  due  shall  at  all  times  be  subject 
to  any  debt,  liability,  or  obligation  due  or 
to  become  doe  from  Che  agent  to  the  com- 
pany, whether  arising  from  this  agreement 
or  otherwise,  and  the  company  has  the  right 
to  apply  aald  commission  on  such  obligation 
at  its  option.*  And  the  defendant  avers  that 
it  has  paid  to  plaintiffs  their  pro  rata  of 
commission  on  all  amounts  collected  In  cash 
on  sale,  either  absolute  or  conditional,  made 
by  the  plaintiffs  for  the  defendant,  and 
avm,  as  to  the  notes  referred  to  In  the  com- 
mission certificates  held  by  plaintiff  and 
saed  im,  that  It  has  collected  no  cash  cm  any 
of  said  notes,  and  avers  that  after  one  or 
more  of  the  notes  given  to  the  defendant  by 
each  of  the  several  pmchaavs  la  each  of 
the  sales,  or  oondlUmial  sales,  made  by  plaln- 
tUCs  for  machinery,  for  which  notes  were 
taken,  payable  to  the  d^aidant»  and  on 
which  commission  oertlflcates  were  issued 
by  the  defendant  to  the  plalntUEs,  there  was 
defianlt  In  paymoit  by  the  maker  of  one  or 
more  of  such  notes  in  each  case  whore  there 
wu  a  sale  or  conditional  sale^  tat  a  long 


time  after  maturity  of  one  or  more  of  tlie 
notes,  and  default  in  payment  had  been 
made  by  the  makers  in  each  case  of  each  of 
said  sales  or  conditional  sales,  and  because 
said  note  was  not  paid  when  due  the  defend- 
ant took  ba<^  the  machinery  under  Its  con< 
tract;  and  the  defendant  avers  that  no  other 
payment  has  been  made  to  It  on  account  of 
any  of  said  transactions,  except  the  taking 
back  of  its  said  machinery  after  there  had 
been  a  default  In  payment  of  one  or  more  of 
said  notes." 

(6)  Similar  to  0,  and  sets  forth  the  same 
commission  certificate  and  the  same  contract, 
and  concludes  as  follows:  "And  defmdant 
denies  that  it  has  received  any  cash  on  ac- 
count of  any  of  said  transactions,  except 
the  first  or  cash  payment  made  on  the  ma- 
chinery in  each  of  the  several  cases,  out  of 
which  defendant  avers  that  plaintiffs  shall 
receive  their  pro  rata  of  the  commission,  and, 
to  the  extent  that  there  was  any  coUectloa 
of  any  of  said  notes  referred  to  In  the  com- 
mission certificates,  it  was  only  a  collection 
made  by  an  attorney  by  taking  back  the  ma- 
chinery after  there  had  been  a  default  made 
In  the  payment  of  one  or  more  of  said  notes 
given  to  the  defendant  for  such  machinery 
Ip-  each  of  the  several  cases,  and  after  pay- 
ment of  said  note  had  been  refused  by  the 
maker  severally  at  maturity." 

"(7)  The  defendants  aver  that  they  are 
not  liable  to  plaintiff  In  this  cause,  for  that 
the  alleged  liability  arose  out  of  certain 
transactions  under  and  pursuant  to  a  con- 
tract between  plaintiffs  and  defendant,  dated 
November  7,  1806,  whereby  the  plaintiffs 
were  acting  as  ageoits  of  the  defendant  In 
selling  machinery  to  divers  certain  persons; 
and  the  defendant  avers  that  In  section  or 
paragraph  13  of  said  contract  It  Is  provided: 
[Here  follow  the  provisions  of  the  contract 
set  oat  In  plea  And  plaintiffs  ami  de- 
fendant orders  for  machinery  from  divers 
persons,  which  machinery  was  to  be  shipped 
by  the  defendant  to  such  persons,  and  notes 
taken  by  the  plaintiffs  from  the  purchasers 
of  such  machinery,  itayable  to  the  d^oidant, 
wherenpon  the  defendant  issued  to  the  plain- 
tiffs certain  commission  certificates,  being  the 
certtflcatas  sued  on,  each  of  which  certifi- 
cates contains  the  following  clause,  to  wit: 
[Here  follows  the  commission .  certificate  as 
set  oat  In  plea  6.]" 

Flea  8  Is  similar  to  plea  7,  down  to  and 
Including  the  commission  <»rtlflcato  est  out, 
and  contains  the  addltlmial  averment:  "And 
defendant  avers  that  no  amount  has  become 
due  ool  either  of  said  certificates  Issaed  by 
the  d^endant  to  the  idalntiffs,  because  no 
paymoit  had  been  made  to  the  dtfendant  In 
cash  <m  either  of  the  notes  referred  to  In 
either  of  said  4W*""*<¥''**"  certificates  held 
by  the  plw<qt<*ft|i,  and  because  the  maehlnwy 
In  eadi  of  the  several  cases  for  which  notes 
,  w«re  given,  referred  to  In  the  commlsrimi 
I  certificate,  was  taken  back  by  tbe  defend- 
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uni,  because  tbe  sereral  nakeni  of  soCh  note 
(ailed  to  say  tbat  such  one  or  more  of  tbe 
notes  In  each  of  tbe  several  cases,  respec- 
tively, at  maturity,  and  for  a  long  time  after 
the  maturity,  of  sncb  notes,  such  machinery  In 
each  case  being  taken  back  only  after  tbe  fail- 
ure of  tbe  maker  of  sndi  notes  to  pay  one  or 
more  of  said  notes  first  maturing,  and  be- 
cause, after  the  first  one  or  more  of  the  notes 
maturing  in  each  of  tbe  several  caaee  where 
sales  were  made  and  commission  certificates 
issued  to  tbe  plaintiffs,  the  maker  of  the 
notes  failed  to  pay  the  first  one  or  more  of 
the  notes  at  maturity,  and  after  such  failure 
or  default  in  payment  the  defendant  placed 
said  note  In  the  hands  of  an  attorney  for 
collection,  he  took  back  the  machinery  for 
which  said  notes  bad  been  glvoi,  tbla  being 
the  only  ooUecttoa  made  on  any  of  the  first 
notes." 

Tyson,  Wilson  &  MarUn,  for  appellant.  R. 
li.  Harmon,  for  appellee. 

WAIiKER,  P.  J.  According  to  tbe  aver- 
ments of  pleas  6,  6,  7,  and  8  the  claim  of  tbe 
plalntiffB  arose  out  of  an  agency  contract 
between  tbem  and  the  defendant,  nndev 
which  tbe  plalntifte,  as  agents,  took  orders 
for  certain  machinery  from  dlrers  persons, 
which  machinery  was  delivered  by  the  de- 
fendant to  the  aereral  pnrcbaaers,  who  gave 
tta^  notes  for  all  or  the  larger  part  of  the 
purdiase  price,  tbe  defendant  retaining  title 
to  tile  machinery  until  tally  paid  ft>r;  and 
"commission  eertiflcatei^'  on  account  9t  twb 
sales  wwe  issued  by  the  defendant  to  tbe 
plaintifte,  each  of  which  certificates  recited 
titiat  there  would  be  due  to  the  plaintifb  a 
named  sum  ^pon  retnm  of  this  certificate, 
indorsed  by  him,  at  any  time  aftor  payment 
in  foU  is  received  by"  the  defendant  "at 
Its  ofiloe  in  Port  Hnnm,  Hieb^an,"  of  a 
described  note  glvoi  by  the  pardiaser  of 
tbe  machinery,  "subject  to  the  terms  of  the 
agency  contract  under  which  sale  was 
made,**  and  contained  also  the  toltowlng 
provision:  "And  it  is  understood  and  agreed 
ttiat  this  obligation  Is  to  become  nnll  and 
void,  and  this  cwtiflcato  surrendered,  in 
case  of  failure  of  said  Fort  Huron  Engine 
A  Thresher  Company  to  collect  said  note,  or 
if  said  note  is  collected  an  attorn^,  or  by 
suit"  The  agency  contract,  under  which 
these  "commission  certificates"  were  Issued, 
contained  the  following  provisions:  "Com- 
mlsidon  certificates  shall  be  issued  by  tba 
Co.  to  the  agent,  showing  the  amount  due 
tbe  agent  as  notes  are  paid  in  cash.  The 
commission  on  each  sale  made  for  all  casb 
on  delivery  may  be  retained  from  the  pro- 
ceeds of  such  sale;  but  in  each  sale  made 
on  time,  or  part  cash  and  part  time,  the 
commission  Is  Indaded  in,  and  is  payable 
pro  rata,  as  the  notes  are  paid.  After  tbe 
note  is  paid  in  fall  and  tbe  proceeds  thereof 
received  by  the  Co.  in  casb,  at  its  office 
in  Port  Huron,  Ulcblgan,  the  Co.  Is  to  ac- 


count to  tbe  agrat  for  tliat  portion  of  the 
commission  included  in  said  note,  less  the 
proportion  of  discount  and  Kipecaes  allowed 
or  Incurred  on  said  note.  No  commission 
Is  to  be  paid  or  allowed  on  any  order  not 
filled,  nor  any  machine  returned  or  taken 
back  for  any  cause  whatever.  No  commis- 
sion is  to  be  allowed  upon  the  proceeds  of 
foreclosure  sales;  on  allowances  in  compro- 
mises; changing  the  time  of  payment ; 
changing  tbe  evidence  of  indebtedness,  ob- 
taining judgment,  nor  the  sale  of  property, 
shall  none  of  tbem  be  considered  as  collec- 
tions." Each  of  the  pleas  alleged  that  tbe 
d^endant  bad  paid  to  tbe  plaintUfs  their 
pro  rata  of  commissions  on  all  cash  collections 
made  on  sales  negotiated  by  them.  In  ref- 
erence to  the  "commission  certificates"  held 
by  the  plaintiffs,  upon  which  It  Is  averred 
their  claim  In  this  suit  is  based,  the  fifth 
plea  allies  that  no  other  payment  has  been 
made  to  tbe  defendant  on  account  of  any  of 
tbe  transactions  in  which  such  certificates 
were  Issued  except  the  taking  back  by  the 
defendant  of  Ito  machinery  after  there  had 
been  default  In  payment  of  one  or  more  of 
the  notes  given  therefor.  The  sixth  plea 
alleged  that  the  only  collection  made  on  any 
of  tbe  notes  corresiwndlng  with  tbe  "com- 
mission certificates"  held  by  tbe  plaintiffs  was 
by  an  attorney  taking  back  the  machinery 
after  default  bad  been  made  In  the  payment 
of  one  or  more  of  such  notes,  and  payment  of 
tbe  same  had  been  refused  by  tbe  makers, 
severally,  at  maturity.  The  seventh  plea 
alleged  that  no  paymmt  has  been  made  to 
tbe  defendant  in  cash  on  either  of  the  notes 
referred  to  In  either  of  the  commission  cer- 
tificates held  by  the  plaintiffs.  And  the 
eighth  plea  alleged  that  no  paym^t  in  cash 
has  been  made  to  the  defendant  on  either  of 
such  notes,  that  In  each  case  the  machinery 
was  taken  ba<^  after  failure  of  the  maker 
of  tbe  notes  to  pay  one  or  more  of  them 
after  matnrlty,  and  that  the  only  collection 
made  on  such  notes  was  by  an  attorney  tak- 
ing tbe  machinery  back  otter  defhnlt  had 
been  made  In  the  payment  of  one  or  more 
of  such  notes,  and  th^  bad  been  placed  in 
tbe  hands  of  such  attorn^  for  collection. 

It  is  urged  In  argument  by  tbe  counsel  for 
tbe  appellante  that  tbe  donurrers  to  the 
above-mentioned  pleas  should  have  been 
sustained  on  the  authority  of  the  ruling  in 
the  case  of  Taylor  Manufacturing  Co.  t.  Key. 
86  Ala.  212,  6  South.  808.  It  Is  insisted 
that  that  case  Is  "on  all  fours  in  evray  re- 
QKCt  with  tbis  case,"  and  is  "an  exact  conn- 
tetpart  of  it,**  and  that  that  ruling  estebllsb- 
es  the  inx>position  that  In  snCb  a  case  as  tbe 
one  at  bar  tbe  agent  could  not  be  made  to 
lose  hie  right  to  any  part  of  his  oommisaion 
as  the  result  of  tbe  principal,  without  the 
agrat's  consent,  teklng  back  from  the  pur- 
chaser the  machlnwy  sold,  unless  there  was 
a  necessity  for  his  so  doing;  and  it  la  tn- 
slsted  that  each  of  the  above-mentioned 
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pleas  faUed  to  set  up  a  valid  defense,  In 
that  it  did  not  show  a  necessity  for  the  princi- 
pal to  take  back  tiie  machinery  In  consequence 
of  an  inability  to  enforce  collection  of  the 
notes  giTcn  for  it  We  cannot  assent  to 
this  daim.  In  the  case  cited,  where,  as  to 
one  of  the  sales  of  machinery  on  which  the 
plaintiff  claimed  a  commission,  it  appeared 
that  the  principal,  without  the  consent  of 
the  agent,  made  a  settlement  with  the  pnr- 
chaser  by  taking  back  the  machinery  and 
accepting  a  conveyance  of  part  of  the  land 
which  had  been  mortgaged  to  secure  the 
purchase  price,  though  the  purchaser  was 
solvent  and  the  mortgaged  property  was  of 
sufficient  value  to  pay  the  indebtedness  and 
DO  necessity  was  shown  for  the  seller  taking 
ba(&  the  machinery,  it  was  held  that  the 
agoit  did  not  lose  his  right  to  the  commis- 
sion by  the  provision  of  the  agency  contract 
that  "no  commission  shall  be  allowed  or  paid 
on  any  article  taken  back,  or  on  any  order 
taken  and  not  filled,  on  machinery  not  set- 
tled for,  or  on  any  sale  to  irresponsible  i>er- 
sons."  It  seems  plain  enough  that  there  was 
nothing  in  the  terms  of  that  contract  to  Indi- 
cate that  the  agent  consented  to  forego  any 
part  of  his  commission  where  the  debt  for  the 
property  sold  was  coUectible  In  any  way,  and 
that  the  provision  that  "no  commission  shall 
be  allowed  or  paid  on  any  article  taken  back" 
could  not  have  been  intended  by  the  parties 
to  apply  to  the  case  of  the  principal  volun- 
tarily accepting  from  a  solvent  purchaser 
In  full  settlement  of  his  claim,  a  return  of 
the  machinery  sold  together  with  a  con- 
veyance of  part  of  the  land  mortgaged  as 
security  for  the  purchase  price,  the  whole  of 
which  could  have  been  collected  in  cash  If 
the  seller  had  chosen  to  oiforce  his  claim. 
Xo  such  contract  or  state  of  facts  Is  pre- 
sented in  the  case  at  bar.  By  the  express 
terms  of  the  agency  contract  under  which 
the  plaintiffs  negotiated  sales  of  machinery 
tb^  were  to  receive  from  the  defendant 
commission  certificates  "showing  the  amount 
due  the  agent  as  notes  are  paid  In  cash"; 
and  "no  commission  Is  to  be  paid  or  allowed 
on  any  order  not  filled,  nor  any  machine  re- 
turned or  tak^  back  for  any  cause  what- 
ever;** and  the  commission  certificates  is- 
sued to  the  plalntiflte,  constituting  the  evi- 
dence of  any  rl^t  tbe^  acquired  to  com- 
mlsslnis  not  already  paid,  provide  that  the 
sums  named  therdn  as  commissions  are  to 
be  due  "after  payment  In  full  is  received 
by"  the  defrodant  of  the  purchaser's  note 
deseribed  in  sncb  certificate,  and,  fnrthw, 
that  tiie  obligation  thweby  flfrldmced  la  to 
become  nail  and  void  "In  case  of  failure  oT' 
defendant  *^  collect  said  note,  or  If  said 
note  Is  etdlected  attorn^,  or  by  salt" 
So  It  appears  by  the  plain  terms  of  the  con- 
tract betweoi  the  parties  that  the  part  of 
the  commission  evidenced  by  conmilsslon 


certificates  was  payable  only  In  the  event  of 
the  actual  payment,  by  ^he  purchasers,  of 
the  corresponding  notes,  and  that  in  several 
contingencies  provided  for  it  was  not  paya- 
ble at  all,  though  the  seller  might  be  able 
to  enforce  collection  of  the  corresponding 
notes  after  default  in  the  payment  thereof 
at  maturity.  As  to  one  of  the  sales  on  which 
a  commission  was  claimed  by  the  plalntlfl 
in  the  case  of  Taylor  Manufacturing  Co.  v. 
Key,  snpra.  It  appeared  from  the  evidence 
that  only  part  of  the  purchase  price  had 
been  collected.  The  contract  between  the 
parties  provided  tor  the  payment  of  com- 
missions to  the  agent  on  each  sale  propor- 
tionately out  of  the  cash  and  the  proceeds 
of  notes  when  collected.  The  court  seems 
to  have  had  no  difficulty  in  reaching  the  con- 
clusion that,  under  that  provision  of  the 
contract,  the  plaintiff  was  not  entitled  to 
recover  commissions  on  the  uncollected  por- 
tion of  the  purchase  price.  This  branch  of 
that  case  bears  more  resemblance  to  the 
case  now  before  the  court  than  the  feature 
of  the  decision  on  which  the  counsel  for 
the  appellants  place  their  reliance.  What- 
ever right  the  plaintiffs  had  to  commis- 
sions on  sales  ,1a  evidenced  by  the  agency 
contract  and  the  commission  certificates 
Issued  In  pursuance  of  that  contract  Each 
of  the  pleas  above  mentioned  alleged  the 
existence  of  a  state  of  facts  under  which, 
by  the  terms  of  the  contract  between  the 
parties,  the  plaintiffs  were  not  entitled 
to  the  part  of  the  commissions  evidenced  by 
the  commission  certificates  now  held  by 
them.  -  It  was  not  necessary  for  the  pleas  to 
go  further  and  show  that  the  defendant  was 
under  a  necessity  of  taking  back  the  machin- 
ery sold  in  consequence  of  an  Inability  to 
enforce  collection  of  the  purchase-money 
notes,  as  there  was  nothing  in  the  contract 
between  the  parties  preserving  to  the  agent 
the  right  to  the  part  of  the  commissions  evi- 
denced by  the  commlsslou  certificates  unless 
such  necessl^  existed  for  the  seller  to  take 
back  the  machinery  sold.  The  court  was 
not  In  error  In  overruling  the  demurrers 
to  the  above-mentioned  pleas. 
Affirmed. 


NORHIS  et  at  v.  MERCHANTS'  NAT. 
BANK. 

(Court  of  Appeals  of  Alabama.   Dec.  21,  1911.) 

Bills  and  Notes  (||  369,  378*)— Depeksbs— 

Bona  Fide  Holders. 

It  Is  DO  defense  aeainst  a  note  in  the 
hands  of  a  bona  fide  holder  that  the  note  as 
sigDed  was  delivered  to  the  payees  under 
agreement  diat  it  should  not  take  effect  un- 
less other  persona  should  sign,  and  that  the 
payees  made  misrepresentations  and  committed 
freud  in  procnrins  defendants*  signatures. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |i  951,  966-470;  Dec  Dig. 
S§  369.  378.*] 
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Appeal  from  Circuit  Court,  Walk»  Otmn- 
ty;  T.  L.  Sowell,  Judge. 

Action  by  tbe  Merchants*  National  Bank 
against  J.  A.  NorrlB  and  another.  Ja^ment 
for  plalntUE,  and  defendants  appeal.  Af< 
firmed. 

Banktaead  &  Bankhead  and  Norman  Conn, 
for  appellants.  A.  F.  Flte  and  J.  B.  Powell, 
for  appellee. 

WALKER,  P.  J.  To  the  complaint,  eonnt- 
ing  m  a  promleaoi^  note  allied  to  have 
heea  signed  by  the  defendants  (the  appel- 
lants here)  as  makers,  th^  Interposed  sever* 
al  pleas,  setting  up  that  the  note  as  signed 
was  delivered  to  the  payees  under  an  agree- 
ment that  it  should  sot  take  ^Eect  u&lees 
other  named  persons  should  sign  the  same  as 
makers,  and  also  alleged  mlsrepres^tattons 
made  and  fraud  committed  by  the  jnyees  In 
procuring  the  d^endanta*  signatures  to  the 
note.  To  these  pleas  the  plaintiff  filed  a 
special  replication,  which  alleged  that  the 
note  sued  on  is  commercial  paper,  and  was 
purchased  by  the  plaintiff  of  the  payees  ta 
good  folth,  for  value,  before  maturity,  and 
without  any  notice  of  any  of  the  misrepre- 
sentations, agreements,  statements,  fraud,  or 
deceit,  or  other  defenses  set  up  In  said  pleas. 
The  demurrer  to  this  replication  was  proper- 
ly overruled.  Authorities  cited  by  the  coun- 
sel for  the  appellants  bearing  upon  the  ques- 
tion of  the  right  of  a  surety  to  plead,  in  de- 
fense of  the  Instrument  'sued  on,  that  he 
signed  the  same  as  surety  under  a  condition 
as  to  the  right  of  the  principal  to  deliver  it 
to  the  obligee,  and  that  It  was  delivered 
without  a  compliance  with  such  condition 
(White  Sewing  Machhie  Co.  t.  -Saxon,  121 
Ala.  399,  25  South.  784;  Guild,  Register,  v. 
Thomas,  M  Ala.  414,  25  Am.  Rep.  703),  have 
no  application  In  favor  of  the  maker  of  com- 
mercial paper  as  against  a  holder  thereof 
who  acquired  It  In  good  faith,  for  a  valuable 
consideration,  before  maturity,  and  without 
notice  pf  any  matter  of  defense  to  It  (First 
National  Bank  of  Decatur  v.  Johnston,  97 
Ala.  655,  11  South.  690  ;  4  Am.  &  Eng.  Bucy. 
of  Law  r2d  Ed.]  335,  337). 

Affirmed. 


ROWE  V.  STATE. 

(Court  of  Appeals  of  Alabama.   Dec.  21,  1911.) 

1.  CanfiNAL  Law   (j  1053*)— Appeal— Re- 
view —  NECEsarrr  or  ExcBFnOHS  —  Teial 

WlTHOnr  JUBT. 

Under  Code  1907,  {  ffi243,  as  to  necessity 

of  exception  for  review,  exception  to  the  put- 
ting of  defendant  on  trial  before  the  court 
sittmg  without  a  jnry  is  necessary. 

[Ed.  Note.— For  other  cases,  see  CrimlBal 
Law.  Dec.  Dig.  |  1063.*} 


2.  GannnAi.  Law  (|  838*)— Etidkitcb. 

Allowing  a  witness  to  answer  a  iinestion 
is  not  improper,  where  the  answer  wiU  merely 
tend  to  fix  the  date  of  an  occurrence  to  which 
he  has  testified. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Dec  Dig.  {  SSa*] 

8.  CsnaifAL  Law  (|  944*)— Trial- OrrxcoEBS 
— GouMuniCATions  with  Coukskl. 

The  impropriety  thereof  not  bdng  made 
to  appear,  complaint  may  not  ■»  made  of  die 

action  of  court,  on  a  prosecution  for  Illegal 
fiahing,  allowing  communication  with  the  ao- 
licltor  by  the  game  warden,  while  hia  son  was 
testifying. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Dec.  Dig.  t  644.*] 

4.  Cbdunal  Law  (S  1121*)— Appeal— Re- 
view—SDrncnMOX'  OF  EviDENjCE— Record. 
The  question  of  anfBcien<^  of  the  evidence 
to  prove  venae  canqot  be  reviewed,  where  the 
record  does  not  pnrport  to  set  ont  all  the  evi- 
dence. 

[Ed.  Note,— For  other  cases,  see  Criminal 
I^^Cent.  Dig.  H  2938,  2939;   Dec  Dig. 

Appeal  from  Winston  County  Ooort;  John 
B.  CMrtls,  Judge. 

Love  Rowe  appeals  from  a  conviction.  Af- 
firmed. 

W.  F.  Finch,  for  appellant  B.  a  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Bfartln.  Asst  Atty. 
Gen.,  for  the  State. 

WALKER,  P.  J.  [1]  The  appellant  cannot 
here  complain  of  the  action  of  the  court  In 
putting  him  to  trial  before  the  court  sittlnc 
without  a  Jnry,  as  no  exception  was  reserv- 
ed to  that  action  of  the  court  Code  1907, 
i  6248. 

[2]  Elzle  Lorett,  a  witness  for  the  state, 
having  testified  that  he  saw  the  defendant 
seining  in  the  creek  below  O'Mary'e  Mill  in 
the  year'  iSll,  it  was  not  fmpn^er  to  allow 
the  witness  to  onnrer  the  fOllowlnc  aneetlon 
affted  by  the  proBecntinff  attorn^:  "Was  It 
before  or  after  laylng-by  time?"  An  answer 
to  the  question  would  mertiy  tend  to  fix  Qie 
date  of  the  occurrence  in  reforaoe  to  vhicb 
the  witness  had  deposed. 

[)]  Nor  Is  it  made  to  appear  that  it  was 
Improper  for  the  court  to  permit  the  game 
warden,  who  was  the  father  of  the  witness 
above  mentioned,  to  hare  communicattfnt 
with  the  solicitor  while  that  witness  was  un- 
der examination. 

[4}  The  blU  of  exceptions  does  not  pniport 
to  sst  out  all  the  evidence  adduced  on  tbe 
trial.  For  cinytiilng  that  appears,  there  may 
have  been  evldoice  to  prove  the  venue  wblcta 
is  not  set  ont  Plainly  this  court  cannot  re- 
view the  questltm  of  tbe  sufficiency  of  the 
evidence  to  prove  the  venue,  when  the  rec- 
ord does  not  purport  to  set  out  idl  tbe  evl- 
dence. 

Afflrmed. 
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HUNNIOUTT  LUMBBB  GO.  t.  MOBILA  A 

O.  R  CO. 

(Court  of  Appeals  of  Alabsma.  Vqv.  30,  1911.) 
t  ACCOED  AND  SATIBPAOnON  (i  25*)— AGBEB- 

MES7— Pleading  . 
Plaintiff  lumber  compai^  laed  on  a  de- 
mand  made  np  of  a  eeries  of  distinct  iaTolcea 
for  lumber  sold  defendantt  and  the  complaint 
tUejed  that  the  several  amoants  were  due, 
with  interest,  and  defendant  set  up  ae  an  ac- 
cord and  satisfaction  that  the  hul  for  each 
invoice  was  paid  before  the  commencement 
of  the  anit.  and  payment  accepted  br  plaintiff 
in  full  settlement  for  said  tnvolces.  Held,  that 
the  facts  alleged  constituted  a  valid  agreement 
tn  accord  and  satisfaction,  and  a  demurrer  to 
die  plea,  on  the  ground  that  it  was  not  alleged 
that  the  acceptance  was  In  faQ  settlement  or 
the  satisfaction  of  the  drtt  sned  on,  was  prop- 
erlr  orermled. 

[Ra.  Note.— For  other  eases,  see  Accord  and 
jiadsfaction,  Cent.  Dig.  H  llU-lfil;  Dec.  Dig. 

2l  Intebkst  (H  26*)— Salk  or  Luhbeb— Intes- 

EST  OK  AaCOURT  DO— PaTUENT  OF  PBINCI- 
PAI.. 

Plaintiff  made  several  shipments  of  lum- 
ber to  defendant,  under  an  agreement  that 
each  shipment  should  be  paid  for  within  60 
da;B  from  the  date  of  shipmeot.  The  amount 
of  each  shipment  was  paid  by  defendant,  but 
Bot  within  60  days,  and  plaintiff  receipted  for 
each  amount  "in  full  of  the  above  account." 
The  contract  contained  no  provision  for  in- 
teresL  Held,  that  plalnttfl  could  not  recover 
mterest,  as,  under  the  circumstances,  interest 
was  merely  an  Inddent  to  the  principal  debt, 
and  the  acceptance  of  the  principal  eztioguish- 
es  the  r^ht  to  recover  the  interest,  In  the  ab- 
sence of  any  agreement  or  understanding  that 
the  right  to  claim  interest  is  reserved. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Ceot  Dig.  II  7-10:  Dee.  Dig.  {  26.*] 

3.  EVIDKNCn  (I  408*)— Pakol  Bvidenob— Rk- 
CEIPIB. 

A  receipt  in  full  for  shipment  of  lumber 
Is  open  to  explanation  or  contradiction  by  pa- 
rol evidence:  but  testimony  of  the  person  who 
signed  the  receipt,  that  the  matter  of  interest 
on  the  amount  doe  for  Inmber  was  not  men- 
tioned, and  denying  that  the  execution  of  the 
receipt  had  the  enect  which  the  law  imputes 
to  it,  does  not  contradict  the  receipt,  or  tend 
to  show  that  there  was  any  agreement  on  the 
snbject  vt  interest  other  than  that  expressed 
■a  writing. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
CenL  Dig.  H  1829-1842;  Dec.  Dig.  |  408.*] 

4.  Accord  and  SAnBTAcnoN  (|  27*)~QnES- 
nON  FOR  Jtjbt. 

Evidence,  in  an  action  by  a  lumber  com- 
pany to  recover  for  a  series  of  shipments  of 
lomber  made  to  defendant,  held  sufficient  to 
make  the  question  whether  part  of  the  prin- 
cipal remained  unpaid,  as  to  withdraw  it  from 
the  operation  of  an  alleged  accord  and  satis- 
facticm,  one  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Dec  Dig.  |  27.*] 

5.  TiuL  (I  200*)— BiPKnnon  of  Inbthito- 
noNs. 

Where  a  requested  Instruction  by  plain- 
tiff ii  taOy  covered  by  s  written  charge  given 
at  the  request  of  plaintiff,  he  cannot  complain 
of  the  court's  refusal  to  repeat  the  proposition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  051-669;  Dec.  Dig.  |  260.*] 


6.  Appeal  aitd  Ebbob  (|  7D1*)— QuBsnona 

FOR  Review. 

The  bill  of  exceptions  showed  that,  1^  a 
written  charge  requested,  plaintiff  referred  to 
a  written  agreement  as  being  in  evideiice  tn 
the  case,  and  reqnested  a  ruling  aa  to  Its  le^al 
effect,  but  the  bill  did  not  set  out  or  otherwise 
refer  to  the  agreement,  and  contalced  a  state- 
ment that  the  evidence  set  out  was  all  the  evi- 
dence in  the  case.  Held  that,  as  the  bill  did 
not  disclose  what  the  evidence  was.  It  did  not 
present  for  review  rulings  based  thereon. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  2988-2^;  De&  Dig.  | 
701.*] 

Appeal  from  drcnlt  Court,  Bfbb  County; 
B.  li.  Miller,  Judge. 

ABsnmprtt  tj  the  Hnnnlcatt  Lumber  Com- 
pany Bgalnst  the  Mobile  ft  Ohio  Bailroad 
Company.  Jodgmoit  for  defttidant  and 
plaintiff  appeals.  Affirmed. 

The  action  Is  on  the  common  count.  Plea 
4  Is  as  foliowB:  "The  defendant,  for  farther 
answer  to  said  complaint,  saltb  that  the 
amount  upon  which  this  suit  la  brought  Is 
made  np  of  a  series  of  separate  and  distinct 
Involcee  for  lumber  sold  by  plaintiff  to  de- 
foidant,  and  that  each  of  said  invoices  was, 
before  the  commencement  of  this  Bult,  paid 
by  the  defendant  and  accepted  by  the  plain- 
tiff In  full  settlement  for  Bald  Invoices,  and 
the  defendant  pleads  said  fact  as  an  accord 
end  satisfaction  of  said  debt"  The  demur- 
rer to  the  plea  was  that  It  does  not  appear 
that  the  plaintiff  accepted  said  alleged 
amoant  In  full  settlement  or  the  satisfaction 
of  said  debt  sued  on.  The  charges  referred 
to  are  as  follows:  "I  charge  you  that,  though 
you  may  believe  txom  the  evidence  that  the 
plaintiff  has  received  all  the  principal  of  his 
debt,  yet.  If  you  believe  from  the  evidence 
that  be  did  not  receive  the  same  in  full  sat- 
isfaction, then  your  verdict  must  be  for  the 
plaintiff."  The  other  charges  were  that  tbe 
title  to  the  account  here  sued  on  Is  in  the 
plaintiff,  the  Hunntcntt  Lumber  Company. 

Fuller  ft  White  and  Logan  ft  Logan,  for 
appellant    Oliver,  Vemer  ft  Rice,  fbr  ai»> 

pellee. 

WALKER,  P.  3.  [1]  Plea  4  set  up^  ai  an 
accord  and  satisfaction,  that  the  demand 
sued  on  was  made  up  of  a  Berlee  of  BCfmrate 
and  distinct  Invofcea  for  lumber  sold  by  the 
plaintiff  to  the  defendant,  and  that  each  of 
said  invoices  was,  before  the  commencement 
of  the  suit,  paid  by  the  defendant,  and  ao 
cepted  by  the  plaintiff  in  full  settlement  for 
said  Invoice.  Aa  the  complaint  claimed  the 
amounts  alleged  In  the  several  common  counts 
to  be  due,  "with  Interest  thereon,"  the  pur- 
port of  the  plea  was  to  set  up  the  payment 
and  acceptance  of  the  principal  of  the  ac- 
count as  an  accord  and  satisfaction.  The 
facts  alleged  constituted  a  valid  executed 
agreement  in  accord  and  satisfaction.  The 
demurrer  to  tbe  plea  was  properly  overruled. 
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Wescott  r.  Waller,  Ooardlan,  47  Ala. 
Smltli  T.  Oayle,  62  Ala.  446;  1  Ency.  of  PI. 
&  Fr.  77,  80.  Tbe  rnllns  In  the  case  of  City 
CouDcll  of  Moutgomery  t.  Shirley,  159  Ala. 
238,  48  South.  679,  does  not  stand  In  the  way 
of  the  conclusion  Jast  stated.  The  plea  In 
that  case,  which  was  held  subject  to  demur- 
rer, merely  set  up  the  making  of  en  execu- 
tory agreement,  not  averred  to  hare  been  ac- 
cepted as  a  satisfaction  or  discharge  of  the 
demand  sued  on. 

[2]  The  claim  of  the  plaintiff  in  this  case 
was  based  upon  a  series  of  shipments  of  lum- 
ber to  the  defendant,  nnder  an  arrangement 
or  agreement  which  provided  for  payments 
of  the  prices  of  the  lumber  within  60  days 
from  the  dates  of  the  several  shipments.  In- 
voices covering  the  several  shipments,  show- 
ing the  items  of  lumber  and  the  amounts  due 
therefor,  were  sent  to  tbe  defendant  Tbe 
amounts  called  for  by  each  of  these  invoices 
were  paid  by  the  defendant,  the  paymente  be- 
ing evidenced  by  the  plalnttlTs  signature  to 
"paj  vouchers,"  which  set  out  tbe  Items  em- 
braced in  the  several  invoices,  and  each  of 
which  embodied  a  rece4>t  of  the  amount  stat- 
ed in  the  corresponding  Invoice  "In  full  of 
the  above  aoconnf* ;  bnt  such  payments  were 
not  made  within  09  di^s  teom  tbe  dates  at 
the  several  shipments.  Tbe  contract  between 
the  parties  contained  no  provision  for  Inter- 
est The  main  daim  of  the  plaintiff  was  that 
it  was  entitled  to  interest  on  tbo  sevoral 
amounts  after  the  lapse  of  60  days  from  tbe 
dates  of  tbe  shipment,  and  tliat  this  claim  of 
interest  was  not  barred  by  the  paymoitB  and 
receipts  above  mentioned. 

When  Interest  Is  not  stipulated  for  by  the 
contract  between  the  parties,  and  is  recover- 
able merely  as,  or  in  lien  of,  damages  In  the 
event  of  defitnlt  in  the  payment  of  a  liquidat- 
ed demand  whm  dne,  bdng  In  such  case,  not 
the  basis  of  a  Kfpaxtite  rigtxt  of  action,  bnt 
mwely  an  InddMit  to  the  recovery  of  the 
principal  debt,  the  payment  and  acceiptance 
of  tbe  principal  as  such  extinguishes  the 
rlfl^t  to  recover  Interest  thereon.  In  the  ab- 
sence of  any  agreement  or  understanding 
that  the  right  to  claim  Interest  is  reserved. 
Wescott  T.  Waller,  Guardian,  47  Ala.  492; 
Stewart  v.  Barnes,  153  U.  S.  456,  14  Sup.  Ct. 
849,  S8  L.  Ed.  781,  note ;  Fuller  t.  Kemp,  20 
L,  B.  A.  785,  788,  note;  22  Cyc.  1572.  It  Is 
plain  that  a  receipt,  signed  by  tbe  creditor 
with  a  full  knowledge  of  all  the  facts,  for  the 
amount  shown  to  be  due  by  an  Itemized 
statement  of  account,  erpreased  to  be  **ln 
full  of  the  above  account"  imports  a  full 
discharge  of  the  debt,  principal,  and  interest 
It  expresses  that  meaning,  and  it  "must  liave 
effect  according  to  the  intention  of  the  par- 
ties." Ctode  1907,  B  3973;  Eufaula  National 
Bank  V.  Passmore,  102  Ala.  370, 14  South.  683; 
Stegall  V.  Wright  143  Ala.  204,  38  South.  S44. 

[3]  It  is  true  that  such  a  receipt  Is  open  to 
e-tplanatlon  or  contradiction  by  parol  evi- 
dence.  But  the  testimony  of  the  person  who 


signed  such  paper,  merely  to  the  effSct  that 
the  matter  of  Interest  was  not  mentioned, 
and  denying  that  the  execution  of  the  receipt 
had  the  effect  which  the  law  imputes  to  it, 
by  no  means  contradicts  It,  or  tends  to  show 
that  there  was  any  agreraient  on  the  subject, 
other  than  tliat  expressed  in  the  writing. 

An  application  of  the  prlndplea  above  stat- 
ed to  the  facts  of  this  case  leads  to  the  con- 
tusion that  the  plaintiff  was  not  entitled  to 
recover  Interest  on  the  amount  of  the  ac^ 
count  tbe  principal  of  which  had  been  paid 
under  the  drcumstances  above  mentioned, 
and  tliat  there  was  no  error  in  the  refusal  to 
give  the  general  affirmative  charge  requested 
by  tbe  plaintiff,  on  the  theory  that  the  evi- 
dence did  not  show  a  payment  of  its  entire 
claim  or  an  accord  and  satisfaction  thereof. 

[4]  For  tbe  same  reason,  the  plaintiff  was 
not  entitled  to  require  the  court  to  give  tbe 
charge  set  out  in  its  third  assignment  of  er- 
ror, unless  the  nndtsputed  evidence  in  the 
case  showed  that  as  a  result  of  an  error, 
part  ot  tbe  princ^Ml  ot  the  account  had  not 
been  paid,  and  so  was  withdrawn  from  the 
operation  ot  the  allied  accord  and  satisfac- 
tion. The  appellant  Instots  that  the  undis- 
puted evidence  was  to  that  effect  Tbis  claim 
is  based  upon  the  part  of  the  testimony  of 
tbe  witness  Bunnlcutt,  referring  to  an  alleg- 
ed error  of  $34.66  In  one  of  tbe  pay  vouchers. 
It  is  Insisted  that  thore  was  no  evidence 
tending  to  c<mtradlct  Ms  testimony  In  tbat 
connection  to  tbe  effect  that  as  the  result  of 
snc3i  error,  that  amount  of  the  principal  due 
on  one  of  the  invoices  remained  unpaid.  Tbis 
Inslstmce  is  not  supported  by  the  bill  of  ex- 
ceptions. Tba  witness  stated  that  be  discov- 
ered tbe  alleged  error  by  examining  tbe  ac- 
count books.  So  it  appears  that  bis  state- 
ment was  based  upon  what  he  understood 
the  books  to  disclose.  Subsequently  the  de- 
fendant offered  in  evidence  the  account  books 
tbunselves.  The  accounts  as  shown  by  tbe 
bo<^  are  not  copied  into  tbe  bill  of  «xcet}- 
tlons;  but  it  recites  that  they  sliowed-^tot 
merely  tended  to  show— upon  thdr  face  tbat 
the  defendant  had  overpaid  Its  account  to  tbe 
plaintiff,  as  shown  by  the  latter's  book  ac- 
count Tbe  witness  Berry  testified  tbat  be 
checked  all  the  vou(diera  made  covering  the 
invoices  for  lumbar  bought  from  tbe  plaintiff, 
and  found  them  correct  In  the  light  of  such 
evidence,  the  daim  cannot  be  sustained  that 
tbe  evidence  showed,  without  dispute,  that 
part  of  tbe  principal  of  tbe  account  sued  on, 
as  a  result  of  an  error  In  the  statemoit  ren- 
dered, had  not  been  paid.  The  niost  that  can 
be  said  in  behalf  of  the  plaintiff  in  this  con- 
nection is  that  it  was  a  question  fOr  the  Jury 
whether  or  not  aa  the  result  of  an  error, 
part  of  the  principal  of  tbe  account  sued  on 
remained  due  and  unsettled.  This  being 
true,  there  was  no  error  in  the  refusal  of  the 
charges  set  out  in  the  third  and  fifth  assign- 
ments of  error. 

li]  Tbe  proposition  embodied  in  the  charge 


Digitized  by  Google 


AIM  COUGH  T.  HUTOHINSOK 


set  oat  In  the  ftmrUi  assignment  of  &noT  was 
fully  covered  by  a  written  cbarge  given  at 
Uie  reouest  of  the  plaintiff.  He  cannot  com- 
plain  of  the  refosal  of  the  court  to  repeat  the 
proposition. 

(•]  The  box  ot  exc^ons  shows  that,  by  a 
written  ^aaes  requested,  the  plaintiff  refer- 
red to  a  vrftten  agreement,  signed  by  per- 
sons named,  as  In  evidence  In  the  case,  and 
Invoked  a  mllng  of  the  coart  as  to  Its  l^:al 
effect.  The  reaoest  fbr  that  charge  shows 
that  it  was  a  controverted  question  in  the 
trial  whether  that  instrnment  affected  the 
right  or  title  of  the  plaintiff  to  the  account 
med  on.  and  amounted  to  a  statemoit  or  ad- 
mission hy  the  plaintlfl  that  such  a  paper 
was  in  evidmce;  but  the  bill  of  exertions 
does  not  art  out  or  otherwise  refer  to  it,  and 
contains  a  statement  that  the  evidence  set 
out  was  an  the  evidence  in  the  case.  This 
latter  atatonent  is  repngnant  to  the  diowlng 
made  by  the  bill  of  exceptions  that  such  an 
tastnunent  was  In  evidence.  In  other  words, 
one  part  of  the  ftppdlant's  Mil  of  ezc^tUms 
Indicates  that  such  a  paper  was  in  evidence, 
and  another  part  of  It  asserts  that  It  was  not 
The  question,  then,  la  as  to  the  construction 
to  be  placed  upon  a  blU  ot  exceptions  con- 
taining such  repugnant  or  contradictory  state- 
ments as  to  the  evidence  In  the  case.  A  bill 
of  exceptions  Is  construed  most  strongly 
against  the  party  excepting,  and  when  It  ad- 
mits of  two  constructions,  one  favorable  to 
the  lower  conrt,  and  the  other  unfiLvorable, 
that  construction  will  be  adopted  which  will 
sustain,  rather  than  that  which  will  reverse, 
the  judsmoit  MiUlken  v.  Maand.  110  Ala. 
332,  20  South.  310;  Massey  v.  Smith,  73  Ala. 
173.  The  statCTient  In  the  plalntlfTB  bill  of 
exceptions  In  this  case.  Indicating  that  the 
paper  referred  to  was  In  evidence,  Is  entitled 
to  as  much  weight  as  the  statement  that  the 
bUl  of  exceptions,  which  omitted  such  paper, 
contained  all  the  evidence.  Other  written 
chargee  requested  by  the  plaintiff  also  Indi- 
cated that  it  was  a  cootroverted  question  in 
the  case  whethw  It  owned  the  claim  sued  on, 
though  the  evidence  as  detailed  in  the  bill  of 
ezceptiona  does  not  Indicate  how  such  a  ques- 
tion arose. 

Construing  the  bill  of  exceptions  as  show- 
ing that  a  paper  was  admitted  in  evidence 
whldi  was  claimed  to  have  a  bearing  upon 
the  question  of  the  plaintiff's  ownership  of 
the  demand  sued  on,  it  Is  a  result  of  the  fail- 
ure of  the  bill  of  exceptions  to  set  out  that 
papw,  or  to  state  its  Import,  that  this  court 
has  not  b^ore  It  the  evidence  In  reference  to 
which  the  trial  court  made  Its  rulings  on 
that  phase  of  the  case,  and  Is  In  no  position 
to  affirm  that  there  was  or  was  not  error  in 
those  ruUngs.  The  conclusion  Is  that,  as  the 
bill  of  exceptUms  affords  ground  for  a  rea- 
sonable inference  that  evidence  was  Introduc- 
ed which  was  claimed  by  the  defendant  to 
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have  a  bettliif  ojHm  the  question  of  the 
plalntUTs  ownership  of  the  claim  sued  on, 
but  falls  to  disclose  what  that  evidence  was. 
It  does  not  properly  present  for  review  on  ap- 
peal the  rulings  on  that  question;  the  result 
being  that  assignments  of  error  based  on  those 
rulings  cannot  be  sustained. 

The  record  does  not  show  that  the  trial 
court  was  in  error. 

Affirmed. 


COUCH  V.  HUTCHINSON  et  aU 
(Oourt  of  Appeals  of  Alabama.   Dec.  19,  1911.) 

1.  Contracts    (|  108*)— Ihvamoitt— "Pub- 
uo  Policy." 

The  public  policy  the  court  Is  concerned 
with  in  determiniiiEr  whether  a  contract  is  void 
Is  that  evidenced  by  the  Constitution,  the  stat- 
Qtea,  or  definite  principles  of  customary  law, 
developed  by  the  course  of  judicial  decision,  and 
the  coart  should  not  declare  a  contract  void  on 
such  a  ground,  except  in  a  cass  fiee  from  doubt 
(quoting  6  Words  &  Phrase^  p.  6813). 

[Ed.  Note.— For  other  esses,  aee  Contracts, 
Cent.  Dig.  I  498:  Dec  Dig.  S  108.*] 

2.  CONTBACTS    (8    141*)  —  VALIDrrr  —  PXTBLIO 

Policy— Btjbden  of  Pboof. 

The  burden  of  establishlDg  the  invalidity 
of  a  contract  because  contrary  to  potdic  policy 
is  on  the  party  asserting  the  same. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  K  461,  17(50 ;  Dec  Dig.  |  141.»] 

3.  Contracts  ({  108*)— Aqbnot  Contbact— 
Public  Pouct. 

A  contract  for  the  sale  of  an  agency  con- 
tract whereby  a  party  acquires,  subject  to  con- 
ditions, the  privilege  of  selling  patent  chums, 
made  under  designated  letters  patent,  and  the 
power  to  sell  on  commission  to  others  rimllar 
privileges,  and  designated  dssses  of  agencies 
under  the  patent  in  territory  not  previously 
appropriated,  is  not  invalid  as  contrary  to  pub- 
lic policy  In  the  absence  of  any  suraestion  that 
the  patented  artids  Is  without  menL 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  S  10a*J 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  M.  P.  Couch  against  J.  D.  Hutch- 
inson and  others  upon  the  bond  executed 
by  the  d^endants  to  A.  J.  Mason  of  a  cer- 
tain date,  and  due  and  payable  on  the  lOtb 
of  December,  190a  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

The  complaint  alleges  the  facta  set  out 
above,  and  alao  that  the  note  was  made  pay- 
able to  Uason,  who  transferred  and  indorsed 
said  uoto  to  plaintiff,  and  waived  present- 
ment for  payment,  protest,  and  notice  of 
nonpayment  It  also  claims  attorney's  fees. 
Plea  3  is  as  follows:  "Defendant  says  that 
the  only  consideration  for  the  execution  of 
notes  sued  on  was  the  execution  and  de* 
livery  to  the  defendant  of  a  written  con- 
tract, a  copy  of  which  Is  hereto  attached, 
marked  'Slxhlblt  A,'  and  prayed  to  be  taken 
as  a  part  thereof.  And  defendant  says  that 
the  execution  of  said  contract  was  in  pur- 
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suance  of  a  Bclieme,  and  constltiited  part 
of  a  scheme,  to  defraud  the.  public,  in  tbat 
the  natural  and  Inevitable  result  of  said  con- 
tract was  to  cause  eadi  person  who  pur- 
diased  a  fourth  agoicy,  a  half  agency,  a 
whole  agency,  a  special  agency,  or  a  patentee 
agency  to  sell  like  agencies  to  such  persons 
as  be  might  Induce  to  purchase  the  same, 
and  so  on  down  In  an  endless  chain,  where- 
by In  the  end  the  great  bulk  of  the  people 
would  be  defrauded,  and  would  receive  noth- 
ing for  cash  paid,  or  the  notes  executed  by 
them;  and  said  contract  was  entered  Into 
and  constituted  a  part  of  an  Illegal  and  un- 
lawful  conspiracy  to  Induce  the  public  to 
purchase,  one  after  another,  In  an  endless 
chain,  similar  contracts  which  conveyed  to 
the  purchasers  no  substantial  or  valuable 
rl^t  or  property,  and  to  encourage  each 
purchaser  to  involve  another  In  order  to 
extricate  himself." 

Street  A  Isbell,  for  appellant  Ooodhne, 
Brlndl^  &  Whlt^  for  appellees. 

WALKER,  P.  J.  To  the  complaint  In  this 
case  counting  on  a  bond  or  promlasory  note 
ezecated  by  the  defendants  (the  appellees 
here)  a  special  plea,  numbered  8,  was  filed, 
which  S0t  up  that  the  only  condderatlon  for 
the  note  sued  on  was  the  execution  and  de- 
livery to  the  defendants  of  a  written  con- 
tract purporting  to  confer  on  them  certain 
patent  rights,  a  copy  of  which  was  made  an 
exhibit  to  the  plea,  which  questltvied  the 
validly  of  ttat  consideration  on  a  ground 
stated.  As  the  ptoa  does  not  aver  the  tx- 
tstmce  of  any  fact  collateral  to  the  execu- 
tion of  the  contract  mentioned  which  was 
claimed  to  affect  its  validity,  and  don  not 
aver  aa  a  fact  that  Qiere  was  an  absence 
of  value  In  the  conitideratlon  referred  to, 
it  is  understood  that  the  expressed  condn- 
slons  of  the  jdead^r,  that  "the  execution  of 
tbat  contract  was  In  pursuance  of  a  scheme 
and  ccmstltuted  a  part  of  a  scheme  to  de- 
fraud the  public,"  and  "constituted  a  part 
of  an  unlawful  conspiracy  to  Induce  the 
public  to  purchase  <me  after  another,  in  an 
endless  chain,  similar  contracts  which  con- 
veyed to  the  purchasers  no  substantial  or 
valuable  right  or  property,  and  to  encourage 
each  purchaser  to  involve  another  tn  order 
to  extricate  himself,**  have  for  th^  only 
support  the  deduction  of  the  pleader  from 
the  terms  of  the  contract  Itself  "that  the 
natural  and  Inevitable  result  of  said  con- 
tract was  to  cause  each  person  who  pur- 
^ased  a  fourth  agency,  a  half  agency,  a 
whole  agency,  a  special  agency,  or  a  patentee 
agency  to  sell  like  agencies  to  such  persons 
as  he  might  Induce  to  purdiase  the  same, 
and  80  on  down  In  an  endless  chain,  where- 
by In  the  end  the  great  bulk  of  the  people 
would  be  defrauded  and  would  receive  noth- 
ing for  cash  paid  or  the  notes  executed  by 
them."  In  other  words,  that  plea  attacked 
the  patent  right  contract  which  constituted 


the  conslderatlDn  of  0te  Instrument  sued  on 
on  the  ground  that  on  its  face  it  is  legally 
Invalid;  and  the  action  of  the  trial  court 
In  overmllng  the  demurrer  interposed  to 
that  plea  is  sought  to  be  sustained  here  on 
the  ground  that  the  contract  is  void  aa  being 
against  public  policy  and  directly  tending  to 
defraud  the  public  generally. 

[1]  When  the  validity  of  a  contract  Is  at- 
tacked on  the  ground  that  It  is  violative  of 
public  policy,  or  that  It  is  against  the  public 
Interest  to  enforce  It,  the  court  may  well 
bear  in  mind  that  it  Is  wholly  outside  of  its 
function  to  be  influenced  by  some  considera- 
tions of  policy  which  might  properly  have 
weight  with  the  L^islature  If  it  had  occa- 
sion to  deal  with  the  Question  of  permitting 
or  prohibiting  auch  a  contract,  or  with  a 
business  man  who  was  called  on  to  pass 
upon  the  question  of  the  wisdom  or  folly 
of  entering  Into  such  an  eng^ement;  that 
the  public  policy  with  which  it  is  concerned 
Is  that  evidenced  by  the  Constitution,  the 
statutes,  or  definite  principles  of  customary 
law  which  have  been  recognized  and  de- 
veloped by  the  course  of  Judith  dedsions; 
and  that  it  may  well  look  with  suspicion 
upon  an  invltotlon  to  pronounce  a  vueetloned 
transaction  invalid  as  being  against  public 
policy  whoi  there  Is  a  failure  to  make  It 
plain  how  Its  recognition  or  enforcemoit 
would  contravene  any  ^tnblished  rule  of 
law.  It  behoovee  a  court  to  move  with 
caution  when  it  takes  up  a  line  of  inquiry 
by  which  it  may  unwittingly  be  led  b^nd 
the  domain  of  eatabllahed  law  within  whldi 
judicial  InvestigattonB  should  be  confined, 
and  find  Itself  dealing  wiUi  questlona  of 
policy  whicA  the  law  has  not  seen  fit  to  make 
the  subjects  of  inquiry  by  tlie  courts.  A 
plain-speaking  English  jud^  went  so  far 
as  to  say:  "I  for  one  protest,  as  my  lord 
has  done,  against  arguing  too  strongly  on 
public  policy.  It  la  a  very  unruly  hors^  and 
when  once  you  get  astride  of  it,  you  never 
know  where  It  will  carry  you.  It  may  lead 
you  from  sound  law.  It  IB  n«ver  argued  at 
all  but  when  other  points  fail.**  Sir  James 
Burrpugh  In  BlChardson  v.  Melllsh,  2  Bing; 
229.  Without  adopting  that  expression  aa 
a  statement  of  the  law  on  the  subject.  It 
Is  safe  to  say  that  courts  should  r^rd 
themselvM  bound  tqr  rules  of  e^ieme  cau- 
tion when  Invoked  to  declare  a  transaction 
void  on  grounds  <tf  public  ptdlcy,  and  that 
contracta  should  not  be  declared  void  on 
such  grounds  except  in  cases  free  from 
doubt.  Smith  V.  Du  Bose,  78  6a.  413,  8  S. 
B.  808,  6  Am.  St  Rep.  260;  Barrett  v.  Car- 
den,  65  Vt  431,  28  Atl.  S30,  38  Ani.  St  Rep. 
876;  Smith  v.  San  Francisco,  ttbe^  Ry.  Oo., 
115  Gal.  S84,  47  Pac  S82,  8B  L.  R.  A.  308, 
66  Am.  St  Rep.  119;  Equitable  Loan,  ttc^ 
Go.  V.  Waring.  117  (la.  809,  44  8.  B.  320,  62 
Lb  R.  A.  93,  97  Am.  St  Bep^  177;  6  WtaOa 
ft  Phrases,  5813;  1  Page  on  Gontracts,  |  326. 
And  In  dealing  with  the  question  of  public 
policy  OS  affecting  the  validity  of  a  contract 
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It  Is  wen  to  recall  wbat  was  eald  by  an 
eminent  Jndce:  "If  tbere  la  one  thing  wblch 
more  tliaii  another  pobUc  policy  requires 
It  Is  ttuit  mea  of  full  age  and  competent 
understanding  shall  have  the  utmost  liberty 
of  contracting,  and  that  tbdr  contracts, 
when  entered  Into  freely  and  voluntarily, 
shall  be  held  sacred^  and  shall  be  enforced 
hy  courts  of  Justice."  Sir  George  Jessel  in 
Printliig,  etc,  Ga  v.  Sampson,  L.  R.  19  Blq. 
465. 

[2]  It  is  also  to  be  remembered,  In  en- 
tering upon  such  an  Inquiry,  tbat  the  bur- 
den  la  on  the  party  who  seeks  to  put  a 
restraint  upon  the  freedom  of  contracts  to 
make  it  plainly  and  obvlonsly  clear  that  the 
contract  Is  against  public  policy.  Hartford 
Yire  Ins.  Co.  t.  Chicago,  Milwaukee  ft  St. 
Paul  R.  Co..  70  Fed.  201,  17  C.  C.  A.  62,  30 
L.  H.  A.  193. 

We  are  of  opinion  that  this  burden  has  not 
been  sustained  by  the  party  making  the  at- 
tadc  upon  the  contract  brought  into  ques- 
tion In  this  case.  The  authorities  princi- 
pally. If  not  solely,  relied  on  by  the  counsel 
for  the  appellees  to  sustain  the  ruling  on 
the  demurrer  to  the  plea  above  mentioned 
are  the  decisions  of  the  courts  of  several 
states  In  reference  tp  the  notorious  "Bo- 
hemian Oats"  Contracts,  which  were  the 
means  adopted  for  carrying  out  a  swindling 
scheme  which  for  a  while  seems  to  have  bad 
qnlte  a  successful  career.  The  state  of  facts 
presented  in  one  of  the  cases  cited  by  the 
counsel — Schmueckle  v.  Waters,  125  Ind. 
265,  %  N.  E.  2S1— is  typloil  of  a  group  of 
cases  which  found  their  way  into  the  courts 
as  the  result  of  the  operations  of  that 
scheme.  The  transaction  in  which  the  note 
sued  on  In  that  case  was  given  was  simply 
this:  Ten  bushels  of  oate  of  the  actual  value 
of  30  or  40  cents  a  bushel  were  delivered 
by  one  party  to  the  other  upon  an  agreement 
that  the  party  receiving  the  oats  should 
execute  his  note  for  9100,  the  party  fumlsh- 
tng  the  oats  agreeing  In  turn  to  sell,  before 
the  maturity  of  the  note,  twenty  bushels  of 
the  same  kind  of  oats  to  be  delivered  by 
the  maker  of  the  note  at  the  price  of  $10 
per  bnsbel,  both  parties  presumably  having 
knowledge  vt  the  actual  value  of  the  oats. 
The  court  held  that  the  contract  was  a 
mere  speculative  or  wagering  contract,  and 
It  seems  that  It  was  on  that  ground  that 
a  right  to  recover  on  the  note  was  denied, 
thongh  the  court  also  characterized  the 
transaction  as  prejudicial  to  public  welfare 
and  against  public  policy.  In  another  case 
dted  1^  the  counsel  for  the  appellees  which 
presented  a  similar  state  of  facta — Merrill 
T.  Packer.  80  Iowa,  642,  46  N.  W.  1076— 
the  Iowa  court  held  that  the  contract  was 
not  a  gambling  tramuietlon,  but  that  the  note 
could  not  be  recovered  on  because  the 
scheme  of  which  It  was  a  part  was  one  to 
cheat  and  defraud.  In  1  Page  on  Contracts, 
1  402,  iB  found  a  collection  of  cases  which 
Srev  oat  of  tbe  operations  of  that  wcsbeia^ 


In  reference  to  these  cases  tt  Is  there  said : 
"  'Bohemian  Oats'  contracts  were  agree* 
meuts  whereby  A.  sold  B.  oats  at  an  inflated 
price,  took  B.'s  note  therefor,  and  gave  B. 
a  bond  to  sell  for  him  during  the  following 
year  twice  as  many  bushels  of  such  oats 
as  B.  had  purchased,  at  the  same  price.  In 
some  Jurisdictions  these  contracts  were  held 
wagers;  In  others,  not  Some  courts  bold 
tbat  such  contracts  are  illegal,  as  they  can- 
not be  performed  without  defrauding  a  third 
party."  It  Is  on  this  last-mentioned  ground 
that  tbe  transaction  disclosed  In  this  case 
Is  claimed  to  be  ill^l  and  unenforceable, 
and  some  of  the  "Bohemian  Oats"  cases  are 
referred  to  as  rulings  on  analogous  states 
of  fact. 

[3]  An  analysis  of  the  contract  a  copy  of 
which  Is  made  an  exhibit  to  the  plea  above 
referred  to  does  not  verify  the  con(dnslon8 
in  reference  to  its  nature  and  necessary  op> 
eratlon  wblch  are  expr^sed  by  the  pleader. 
That  was  a  patent  right  contract  by  which 
the  appellees  acquired,  subject  to  conditions 
stated,  the  privilege  of  selling  certain  patent 
chums,  made  under  designated  letters  patent 
of  the  United  States,  and  also  a  power  of 
attorney  to  sell  on  commission  to  others  sim- 
ilar privileges,  and  also  other  designated 
classes  of  agencies  under  the  patent.  By 
provisions  In  tbe  contract  tbe  rights  to  vend 
the  patented  article  and  to  grant  territorial 
rights  under  the  patent  were  restricted  to 
counties  not  already  appropriated,  in  a  man- 
ner provided  for,  by  another  person  holding 
a  similar  contract.  The  contract  was  termed 
a  "one-fourtb  agency  contract,"  and  was 
filled  out  on  a  form  supplied  by  the  patentee 
or  his  selling  agent.  The  scope  of  tbe  oflier 
classes  of  agencies  authorized  to  be  disposed 
of  Is  not  disposed  by  the  provisions  of  this 
contract,  but  reference  Is  made  to  printed 
matter  to  be  furnished  by  the  patentee  for 
use  in  making  the  authorized  sales.  The 
plea  does  not  hint  at  the  existence  of  any 
defect  in  tbe  patent,  or  suggest  that  tbe 
patented  article  was  without  merit  or  even 
tbat  it  was  worth  less  than  tbe  price  at 
which  the  contract  authorized  its  sale,  and 
no  provision  of  the  contract  Is  pointed  out 
which  could  be  construed  to  be  an  Invita- 
tion or  inducement  to  do  anything  prohibited 
by  law.  Tbe  sum  and  substance  of  the 
matter  is  that  the  plea  shows  that  the  con- 
sideration of  the  note  sued  on  was  a  con- 
tract by  which  the  maker  of  the  note  ac- 
quired the  right  to  vend  a  patented  article 
and  to  make  disposition  of  territorial  rigbts 
tmder  a  patent  "for  Improvements  In 
chums."  The  contract  does  not  even  ob* 
l^te  him  to  do  either  the  one  or  tbe  other. 
It  does  not  show  on  its  face  tbat  It  Is  a 
part  of  a  scheme  to  defraud  the  public  or 
any  part  of  it  or  to  do  anything  else  ta 
contravention  of  an  established  rule  of  law. 
To  declare  that  contract  invalid-  on  tbe 
gronnd  su^ested  it  would  be  necessary  to 
find  some  rule  of  law  against  stlmulatinc 
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or  encouraging  tbe  selling  of  patent  chnms 
or  of  rights  under  a  patent  on  that  robject 
In  view  of  the  age  of  the  Industry,  of  the 
methods  sometimes  employed  by  Its  promot- 
ers, and  of  the  zeal  with  which  many  of  the 
controversies  that  have  marked  Its  history 
have  been  waged,  It  may  be  supposed  that 
If  there  was  such  a  rule  of  law  It  would 
have  been  brought  to  light  In  some  former 
patent  churn  lawsuit;  and  that  It  would 
not  be  necessary  to  refer  the  court  to  the 
"Bohemian  Oats"  cases  for  evidence  of  its 
existence. 

Enough  haa  been  said  to  indicate  the 
grounds  of  the  court's  conclusion  that  the 
demurrer  to  plea  3  should  have  been  aos- 
tained. 

Beveraed  koA  remanded. 


KBLLY  T.  STATB. 
(Court  of  Appeals  of  Alabama.  Dec  21, 1911.) 

WrTNKSBES  ($  872*)— GBOBS-BZAiaRATION  TO 

Show  Bias. 

In  a  prosecutioD  for  assault.  It  was  prop- 
er,  on  cross-examination  of  the  prosecuting 
witness,  to  bring  out  the  facts  that,  previous 
to  the  alleged  assault,  the  witness  was  the 
leader  In  getting  up  a  petition  to  the  super- 
intendent of  the  mine  In  which  the  witness  and 
defendant  were  employed  to  have  the  latter 
discharged,  and  that  tne  witness  himself  had 
been  discharged  by  the  superintendent  because 
of  his  trying  to  run  the  defendant  away  from 
the  place  where  he  resided,  as  the  questions 
were  calculated  to  elicit  testimony  showing 
bias  or  111  will  of  the  witness  towafoa  accused. 

[Ed.  Note.— For  other  cases,  see 'Witnesses, 
Gent  Dig.  H  1192-1199;  Dec  Dig.  {  872.*] 

iippeal  from  Criminal  Court,  JefCerson 
County;  M.  Frank  Cahalan,  Judge. 

Charles  Kelly  was  convicted  of  assault, 
and  appeals.   Reversed  and  remanded. 

Bush  &  Bush,  for  appellant.  B.  0.  Brick- 
ell,  Atty.  Gen.,  for  the  Statb 

WALKER,  P.  J.  John  Smith*  tbe  person 
diarged  to  have  been  assaulted,  was  exam- 
ined as  a  witness  tot  the  state.  On  his  cross* 
emmination,  the  connsd  for  the  defwdant 
asked  blm  qn^tlons  which  sought  to  bring 
out  the  fitcts  that,  prerioas  to  tbe  alleged 
assault,  tbe  witness  was  tbe  leader  in  get- 
ting iQ>  a  petition  to  the  snperlntendott  of 
tbe  mine  in  which  the  witness  and  the  de- 
fendant were  employed  to  have  tbe  latter 
discharged,  and  that  the  witness  himself  bad 
been  discharged  by  the  superintendent  be- 
cause of  bis  trying  to  run  the  defendant 
away  from  Indlo,  where  he  resided.  The  de- 
fendant duly  excepted  to  the  action  of  tbe 
court  In  sustaining  the  objections  of  the  so- 
licitor to  these  queettons.  The  court  was  in 
error  in  these  rulings.  It  was  competent  to 
bring  out  on  the  cross-examination  of  tbe 
witness  tliat  he  bad  a  bias  or  Ul  will  MSlnst 


the  accused,  and  the  questions  wwe  calculat- 
ed to  elicit  testimony  tending  to  show  that 
such  was  the  fact  Ott  v.  SUte.  160  Ala.  29. 
49  South.  810;  Balm  T.  State,  80  Ala.  66.  » 
South.  66. 
Berersed  and  remanded.  ^ 


KBNDBIGE  ft  UcGOtlOH  T.  OHAFIN. 
(Court  of  Appeals  of  Alabama.  Dec  21, 1811.> 

1.  Saub  d  859*)— Aotzoirs  vob  PaiOB-Sm- 

DBNCE. 

Where  tbe  e^ence  admitted  warranted  an 
inference  that  tbe  goods  delivered  by  plaintiff 
to  defendsnt  were  worth  more  than  the  amount 
which  defendant  had  i»aid  on  account,  bnt  did 
not  show  tbe  amount  of  the  balance  due,  tbe 
evidence  supported  a  verdict  for  plaintUf  for 
at  least  a  nominal  amount 

[Ed.  Note.— For  other  eases,  see  Sales,  !>•& 
Dig.  S  860.*] 

2.  Api^ax.  Aim  Bbbob  <|  1171*)— BzoLiTsioir 

OF  EVIDKNO— BaRHLXSS  EBBOE. 

Where  the  evidence  offered  by  plaintiff  is 
such  as  to  support  a  verdict  for  sn  amount 
which  would  carry  costs,  the  error  in  exdad- 
ing  all  the  evidence  is  preJndiciaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4646-4&M;  Dec  Die.  f 
1171.*] 

Appeal  from  Circuit  Gonft,  WaDcer  Ooon- 
ty;  J.  J.  Curtis,  Judge. 

Action  by  Kendrlck  &  McOongb  against 
W.  H.  Cliafin.  From  a  judgmrat  for  defokd- 
ant,  plalfltUEs  annsL  Berersed  and  remand- 
ed. 

W.  T.  McElroy  and  B.  A.  Oooner,  for  ap- 
peUants.  James  J.  Bay,  for  aH>eUee. 

WALKER,  p.  3.  [1]  Tboai^  much  d  the 
evidence  offered  by  tbe  plalntUEs  fttppellants 
hend  was  excluded  nnder  mllngs  of  tha 
covxt  wblcb  are  not  assigned  as  errors,  yet 
there  was  enough  in  the  remaining  erldoure 
to  warrant  an  Inference  tbat  the  amount  of 
lumber  delivered  by  tbe  plaintlCb  to  tbe  de- 
fendant was  worth  considerably  more  than 
wblcb  erldenoe  tended  to  show  bad  been 
paid  by  tbe  doCeaidant  on  tbe  account.  In 
this  sitnatlon,  tbongb  tb«  eridenee  left  In 
tbe  case  by  the  mllngs  of  the  court  did  not 
show  tbe  amount  of  tbe  balance  owing  by 
tbe  defendant,  yet  It  was  sncb  as  to  support 
a  verdict  in  fiivor  of  tbe  plaintiffs  for  at 
least  a  nominal  amount  In  an  action  in 
contract,  tbe  saccessful  party  is  entitled  to 
full  costs.  Code  1907,  I  8662;  Stevois  v. 
Standard  Oil  Co.,  166  Ala.  5S1, 47  South.  140. 

[2]  It  is  error  to  exclude  all  the  evidaice 
offered  by  the  plaintiff,  as  was  done  in  this 
case,  where  It  Is  such  as  to  support  a  ver- 
dict In  his  favor ;  and  this  error  involves  in- 
Jury  when  the  result  of  it  is  to  deprive  the 
plaintiff  of  a  judgment  in  his  favor  carry^ 
Ing  the  costs  of  tbe  suit  13  Cyc  21. 

Berersed  and  remanded. 


*9et  etbsr  cues  sea  same  topic  and  seeUoa  NUHBJBB  la  Dae.  Dig.  ft  Am.  Dig,  Ear  No.  SarlM  ft  R«p*r  latexM 
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HALTLINO  V.  WILLIAMSOK. 

<Ooiirt  of  Appeals  of  Alabama.  Dec.  19,  1911.) 
APPKAX.  and  EBBOB  (I  78*)— DE0I8I0N8  Bi- 

TiKWABLB— Final  Judohent. 

A  Jadsment  sastaininc  a  demarrer  to  the 
complaint,  witbont  any  fnrther  step,  li  not 
finaJ  jndxiDeiit,  and  so  no  appeal  wUl  lie  from  it. 

(Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error.  Gwt.  Dig.  IS  426,  464-188;  Dec  Dig.  1 
78.»] 

Appeal  from  Olicolt  Court,  Lauderdale 
Coonty;  G.  P.  Almon,  Judge. 

AcUon  by  EL  B.  Halfllng  against  H.  a  Wil- 
liamson. From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Appeal  dismissed. 

Paul  Hodgee,  Cot  appelant  Qeorge  P. 
Jimtm,  for  aroellee. 

WAI£EB,  P.  J.  The  record  in  this  case 
does  not  show  that  a  final  Judgment  b.&a 
been  rendered  which  would  support  an  ap- 
peal. The  court  did  not  follow  up  Its  action 
in  sustaining  the  demurrer  to  the  complaint 
by  making  final  disposition  of  the  case.  No 
final  judgment  in  favor  of  either  party  hav- 
ing been  rendered,  the  appeal  must  be  dis- 
missed.   Eslara  r,  JoneB,  79  Ala.  287. 

Appeal  dismissed. 


DAVIS  T.  CLAUSEN. 
(Court  of  Appeals  of  Alabama.   Dec.  19,  1911.) 

1.  Bkokkbs  (I  14*)  —  Emplotuent  to  Sell 
Real  Ectaiv— Authoritt. 

A  real  estate  agent  bat  only  authority  to 
find  a  porcluuer  and  report  bim  to  the  owner; 
and,  in  the  absence  of  a  special  agreement  to 
that  effect,  he  has  no  power  to  conclude  a  sale. 

CBd.  Note.— For  other  cases,  see  Brokers, 
Dec  Die  I  14.*] 

2.  BBOExaa  (f  56*)— 0(naiiaBn>ira— When 

EiABXED. 

A  broker  employed  to  sell  land  for  a  com- 
mission is  entitled  to  compensation  when  a  sale 
is  made  by  hie  principal  to  a  purchaser  procur- 
ed by  the  broker,  though  all  the  negotiations 
were  conducted  by  the  principal  with  the  pur- 
chaaer,  provided  the  broker  is  the  effident 
cause  of  bringing  the  minds  of  the  prindpal 
and  purchaser  together. 

[Bd.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  H  85-^;  Dec.  Dig.  1  C6.*] 

a  Bbokxbs  (i  S7*)— GoiaaaaioEa  — When 
Babhed. 

Where  a  broker  employed  to  procnre  a 
purchaser  of  real  estate  handed  to  a  third  per- 
son a  description  of  the  property  with  the 
statement  that  it  could  be  bought  for  a  specified 
■am,  and  his  act  was  the  procaring  cause  of  a 
Bobsequent  sale  made  by  the  owner  to  the 
third  person  for  a  less  sum,  the  broker  was  en- 
titled to  reasonable  compensation  for  the  serv- 
ices rendered. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  IS  66,  67,  72;  Dec  Dig.  (  B7.*] 

4.  Bbokebs  (I  85*) — AonoNS  —  Evidence  — 

ADUIBSIBIXrrT. 

Where,  in  an  action  by  a  broker  for  com- 
Miiaation  for  procuring  a  purchaser,  the  evi- 
dence showed  toat  the  owner  conducted  the  ae- 
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gotiations  with  the  purchaser,  and  the  purchas- 
er testified  that  the  broker  called  his  attention 
to  the  property  before  the  purchase,  but  stated 
that  he  conld  not  remember  whether  the  brok- 
er was  the  first  person  who  called  his  atten- 
ti<»i  to  the  property,  the  testimony  of  third 
persons  that  they  called  the  purchaser's  atten- 
tion to  the  property,  and  that,  after  the  pur- 
chase, the  purchaser  told  them  that  he  had  them 
to  thank  for  the  purchase,  was  admissible  to 
aid  in  determining  the  question  of  the  pro- 
curing cause  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  {§  106-115;  Dec.  Dig.  |  85.*] 

6.  Witnesses  (|  88S*)-<3BOBa-BxAiaiTATioii 

—Extent. 

Great  latitude  is  allowed  on  the  ctoss-cx- 
amlnadon  of  a  witness  to  lay  a  predicate  for 
proof  of  contradictory  statements. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.'|8  1238-1242;  Dec  Dig.  |  388.*] 

6.  Appeal  and  Bbbob  (|  901*)— FBEStncp- 
TIONB— Reoobd. 

The  record  on  appeal  must  affirmatively 
show  error  of  the  trial  court  to  authorize  a  re- 
versal for  all  presumptions  are  in  favor  of  the 
correctness  oz  the  rulings  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  !  3870;  Dec  Dig.  |  901.*] 

7.  Appkal  and  Ebbob  (§  601*)— QuEsnoNB 
Beviewabxx— Inbtbuctions — Exceptions. 

Where  the  bill  of  exceptions  does  not 
affirmatively  show  the  reservation  of  an  ex- 
ception to  the  charge  pending  the  trial  and  be- 
fore the  jury  retired,  the  court  on  appeal  will 
not  review  the  charge. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Erro^  Gent  Dig.  ||  2300-2305;  De&  Dig.  1 
B01.*j 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Satfold  Bemey,  Judge. 

Action  by  Qeorge  J.  Clausen  against 
Charles  N.  Davis.  From  a  judgmmt  tor 
plaintiff,  defoidant  appeals.  Beveraed  and 
remanded. 

B<vleB  ft  Kohn,  A>r  appellant  Gordon  ft 
Eddlngtcm,  for  apptile& 

DB  GBAFFENRIED,  J.  [1]  In  the  ab- 
sence of  a  special  agreement,  the  general 
authority  of  a  real  estate  agent  is  only  to 
find  a  purchaser,  and  to  report  him  to  the 
owner.  He  has.  In  the  absence  of  special 
authority,  no  power  to  conclude  a  sale.  His 
business  generally  is  only  to  find  a  purchaser 
who  is  willing  to  buy  the  land  on  the  terms 
fixed  by  the  owner.  Mlnto  T.  Moore,  1  Ala. 
App.  QS6,  56  South.  542. 

[2]  A  broker  employed  to  sell  land  becomes 
entitled  to  his  compensation  as  a  general 
rule,  whenever  a  sale  of  the  laud  Is  made 
by  his  principal  to  a  purchaser  introduced 
by  blm  to  bis  prlndpaL  When  a  broker  on- 
ployed  to  sell  land  Interests  a  proq)ectiTe 
buyer  in  the  land  which  he  has  been  employ- 
ed to  sell,  and  the  owner  of  the  land  is  there- 
by oiabled  to  make,  and  doee  make,  a  sale 
of  such  land  to  such  prospective  purchaser, 
the  broker  is  entitled,  as  a  general  rule,  to 
his  compensation,  although  the  seller  per- 
sonally conducts  all  of  the  negotiations  and 
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sells  tbe  land  for  a  l«n  Bum  tban  tbe  amonnt 
for  which  he  aathorlxed  the  broker  to  offer 
the  land  for  sale.  In  aoch  case  tbe  seller 
is  *^ble  at  least  for  a  reasonable  commla- 
alon.  and  the  contract  maj  be  Introduced  as 
a  guide  for  the  jury  In  arriving  at  what  is 
reasonable."  Smith  t.  Sharps  et  al.,  1^ 
Ala.  43S,  50  South.  881,  136  Am.  St  Rep.  62. 
Of  course,  the  mere  fact  that  land  whlcb 
a  real  estate  agent  la  authoElzed  to  sell  is 
sold  bj  the  owner  does  not  alone  authorize 
the  broker  to  recorer  compeuation.  The 
efforts  of  the  broker  to  sell  the  land  must 
be  the  procuring  cause  of  th«  sale  In  order 
that  h9  may  be  entitled  to  compensation. 
19  Cyc.  267.  The  office  of  a  real  estate 
broker  who  is  employed  to  negotiate  sales  of 
property  is  that  he  should  find  a  purchaser 
able  and  willing  to  buy,  and  that  he  should 
be  the  efficient  cause  of  bringing  the  minds 
of  the  proposed  purchaser  and  would-be  vm- 
dor  together.  Birmingham  Land  &  Loan  Co. 
T.  Thompson,  88  Ala.  149,  B  South.  47a 

[9]  1.  It  is  evident  from  the  above  that 
for  the  appellee  to  be  entitled  to  recover  any 
sum  of  the  appellant  in  this  case  he  mnst 
show,  by  evidence,  to  tbe  reasonable  satis- 
faction of  the  jury  that  there  was,  in  fact, 
a  contract  made  by  him  with  the  appellant, 
whereby  he  became  authorized,  as  appel- 
lant's agent,  to  sell  the  property,  and,  hav- 
ing offered  suc^  evidence,  then  that  he  was 
the  procuring  cause  of  the  sale  which  appel- 
lant made  of  the  land  to  DuvaL  Was  there, 
in  fact,  a  meeting  of  the  minds  of  Clausen 
and  Davis?  If  so,  what  was,  in  fact,  their 
agreement?  Did  Clausen  understand  that 
Qavis  would  sell  for  |S,000,  and  only  $8,000? 
Was  it  tbe  understanding  of  the  parties,  to 
be  gathered  from  all  that  was  said  between 
them,  that  if  Davis  sold  to  Duval  Clausen 
was  to  receive  commissions  only  in  the  event 
a  sale  was  made  at  $8,000?  If  there  was  a 
contract  between  the  parties,  was  Clausen 
the  procuring  cause  of  the  sale  made  by  ap- 
pellant to  Duval?  Clausen  seems  to  have 
handed  Duval  a  description  of  the  land,  and 
informed  him  that  the  land  could  be  bought 
for  $8,000.  Duval  seems  to  have  refused  to 
negotiate  with  Clausen  with  reference  to 
the  pnrchase  of  the  property,  and  the  nego- 
tiations were  all  conducted  by  Duval  with 
Davis  direct.  Did  the  fact  that  Clausen 
handed  Duval  tbe  description  of  the  prop- 
erty with  the  statement  that  it  could  be 
bought  for  $8,000  operate  as  the  procuring 
cause  of  the  sale?  If  so,  the  appellee,  under 
the  decisions  of  the  Supreme  Court  of  Ala- 
bama, If  be  was  Davis's  agent,  was  entitled 
at  least  to  reasonable  compensation  for  the 
services  rendered  by  htm.  Smith  v.  Shsrpe 
et  al.,  162  Ala.  438,  60  South.  381.  136  Am. 
SL  Rep.  52;  B.  L.  *  U  Co.  v.  Thompson, 
86  Ala.  149,  6  South.  473;  Henderson  v.  Vin- 
cent, 84  Ala.  100,  4  South.  180;  BaUey,  Mc- 
Connell  &  Howard  t.  Smith,  103  Ala.  643, 

16  South,  ooa 


[4]  2.  It  appears  Crhu  the  erldeooa  tliat, 
before  Clausen  daims  to  have  mentioiked  the 
subject  of  this  sale  to  Dural,  Duval  had 
spent  some  time  in  the  realdoioe  with  Mr. 
and  Mrs.  Pbygniyer,  who  were  at  that  time 
in  possession  of  the  bouse  as  traants  of  Da* 
Tis.  It  further  appears  from  the  evidence 
of  Mr.  and  Mrs.  Phygmyer,  which,  after  it 
was  given  to  the  Jury,  the  court  enilnded 
on  the  motion  of  appellee  on  the  ground  tiiat 
it  was  irrelevant,  that,  while  Duval  was 
with  them  as  th^  guest  in  tbe  bouse,  he 
expressed  hSms^  as  greatly  pleased  with 
It,  made  some  examination  of  it,  and  was  In- 
formed that  it  belonged  to  appellant,  Davis. 
It  further  appeared  from  that  excluded  evi- 
dence that  Phygmyer  told  Duval  that  it  could 
be  boui^t  for  $8,000.  but  later,  In  the  same 
conversation,  told  blm  that  he  had  no  au- 
thority to  sell  It  or  to  place  a  price  upon  it. 
After  tbe  sale,  Duval,  so  Phygmyer  claims, 
stated  to  falm  that  he  had  "him  and  Mrs. 
Phygmyer  to  thank  for  the  purchase  by  him 
of  his  beautiful  home."  Mr.  Duval,  accord- 
ing to  the  evidence,  is  a  man  of  good  char- 
acter, but  his  own  evidence,  as  shown  In  the 
bill  of  exceptions,  shows  either  that  he  Is  a 
man  of  large  affairs,  or  that  his  memory 
is  defective.  This  is  plainly  shown  by  the 
following,  which  Is  taken  from  the  first  part 
of  his  evidence,  given  on  direct  examination: 
"My  name  is  Joseph  B.  Duval.  I  know  Mr. 
Davis.  During  the  month  of  February  I 
bought  a  piece  of  property  on  Monterey  and 
Hamilton  streets  from  Mr.  Davis.  I  don't  re- 
member what  I  paid  for  tbe  property.  I 
will  have  to  refresh  my  memory  by  look- 
ing back  for  tbe  sale.  [It  was  here  admitted 
by  counsel  that  $6,750  was  tbe  price  the 
property  was  sold  for.]  I  know  George  J. 
Clausen,  the  plaintiff  In  this  case.  He  saw 
me  regarding  this  property  before  X  twught 
it  Mr.  Clausen  gave  me  this  property  as 
being  for  sale,  and  caused  me  to  go  out 
and  look  at  It  I  did  not  remember  at  the 
time  whether  he  was  the  first  man  who  told 
me  until  Mr.  Clausen  called  my  attention  to 
It  and  I  told  him,  'Yes;  I  remember  now 
you  did.* "  We  have  copied  the  above  ex- 
rarpt  from  Mr.  Duval's  testimony  for  the 
purpose  of  emphasizing  our  conclusion  that 
the  excluded  testimony  of  Mr.  and  Mrs. 
Phygmyer  was  both  relevant  and  material. 
All  of  the  negotiations  which  culminated  in 
the  sale  of  the  land  were  conducted  person- 
ally by  Duval  and  Davis,  and  unless  there 
was  a  contract  between  Davis  and*01ausen. 
and  unless  Clausen  was  the  procuring  cause 
of  the  sale,  then  he  was  entitled  to  no  re- 
covery. Duval's  testimony  was  introduced 
by  appellee  for  the  purpose  of  showing  that 
he  was  the  procuring  cause  of  the  sale,  and 
for  that  purpose  only,  and  the  testimony  of 
Mr.  and  Mrs.  Phygmyer  tended  to  show  the 
contrary.  If  Duval  already  knew  the  prop- 
erty when  appellee  alleges  that  he  gave  him 
the  description  of  the  property,  we  think 


Digitized  by  Google 


Ala^        CARBON  HILL  A  LOST  CREEK  COAL  CO.  v.  W.  P.  COOPER  ft  SON  81 


*Jiat,  under  the  evldaice  In  this  case,  this 
should  have  gone  to  the  jury  for  the  purpose 
of  aiding  than  In  determining  the  question 
as  to  what  was,  In  truth,  the  procuring 
canse  of  t3ie  sale.  If,  after  the  sale  was 
niiide.  Dnral  told  Phygmyer  that  he  had  "blm 
and  Mrs.  Phygmyer  to  thank  for  the  purchase 
by  blm  of  his  beautiful  home,"  that  testimo- 
ny wAs  relevant  as  a  contradiction  of  Du- 
val's testimony,  and  <m  a  material  point  in 
his  testimony. 

tS]  Great  latitude  Is  allowed  on  the  cross- 
examination  of  a  witness  for  the  purpose  of 
laying  a  predicate  for  proof  of  contradictory 
!<tatements.  Tanner  t.  L.  &  N.  R.  R.  Co., 
60  Ala.  621. 

[1. 7]  3.  The  bin  of  exceptions  falls  to 
show  that  the  appellant  reserved  his  esc^ 
tioos  to  the  parts  of  the  oral  charge  to  which 
he  took  exceptions  pending  the  trial  and  be- 
fore the  Jury  retired.  When  an  appeal  is 
taken  from  the  Judgment  of  a  trial  court  to 
an  appellate  court  for  rerlew,  all  the  pre- 
somptiona  are  that  the  trial  court  committed 
no  error.  The  record,  to  authorize  a  revera- 
al,  must  afflrmatlvely  show  that  the  trial 
court  was  guilty  of  error.  While  we  think 
it  probable  that  the  appellant  reserved  his 
excq)tlons  to  the  parts  of  the  oral  charge  to 
which  he  reserved  exceptions,  pending  the 
trial  and  before  the  Jury  retired,  the  bill  of 
Mentions  does  not  afflrmatlTely  show  that 
he  did  so.  We  are  therefore  precluded  from 
ctmsidering  the  questions  which  the  appellant 
desires  us  to  consider  with  reference  to  the 
correctness  of  parts  of  the  court's  oral 
change.  Donahoo  A  Matthews  t.  Tarrant,  1 
Ala.  App.  446,  55  South.  270. 

4.  There  are  certain  other  matters  present- 
ed for  our  consideration,  but,  as  we  have 
undertaken,  in  the  above  opinion,  to  give  ex- 
pression to  our  views  as  to  the  controlling 
legal  questlona  presented  by  the  facts  of  this 
case,  wtt  do  not  deem  it  necessary  to  discuss 
them. 

For  the  error  pointed  out,  this  canse  Is  re- 
versed and  remanded. 
Beversed  and  remanded. 


TEaiPLBTON  V.  STATE. 
tCourt  of  Appeals  of  Alabama.   Dec.  19,  1911.) 
Cmmisal  Law  (S  1116»)— Appeal— Recobd. 

Error  in  overraling  a  demurrer  to  the  In- 
dictment  cannot  be  reviewed,  where  the  de- 
marrer  is  not  set  out  In  the  transcript  on 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {  2924;  Dec.  Dig.  |  1116.*] 

Appeal  fronk  Criminal  Court,  Jefferstm 
Coonty;  Samuel  Weaver,  Judge. 

Albert  Henry  Templeton  was  convicted 
of  an  offeose,  and  he  appeals.  Affirmed. 

Bobert  a  Britikell,  Atty.  Oen.,  and  T.  B. 
S«y.  Asst.  ACty.  Oen.,  for  the  State. 


DB  GRAFFENRIED,  J.  This  Is  an  ap< 
peal  on  the  record  alone.  The  defendant 
demurred  to  the  Indictment,  and  the  demur- 
rer was  overruled;  '^e  demurrer  Is  not  set 
out  in  the  transcript,  and  the  record,  there- 
tore,  falls  to  Inform  us  as  to  the  ground  of 
the  demurrer.  No  error  Is  therefore  shown 
by  the  record.  Wade  v.  State  (Ala.  Sup.) 
M  South.  171;  Blake  v.  State  (Ala.  Sup.) 
54  South.  496. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

Affirmed. 


OABBON  HILL  ft  LOST  ORBEiK  GOAL  CO. 
V.  W.  P.  COOPEIR  ft  SON. 

(Court  of  Appeals  of  Alabama.  Nov.  28,  1811.) 

1.  Tbial  (8  91*)— BvzDBNCB— Objections. 

A  responsive  answer  to  a  question  asked 
a  witness  should  not  be  stricken  on  njotlon,  if 
no  objection  was  made  to  the  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  242-244:  Dec.  Dig.  |  91.*] 

2.  Appeal  and  Ebbob  (i  1078*)— Waivbb  or 
Kbbor— Insufficient  Bvide^cb. 

AasignmentB  of  error  are  waived  by  fail- 
ure to  present  them,  beyond  mere  mennon  In 
the  appellant's  brief,  with  a  general  statement 
that  the  rallngs  complained  oT  Weve  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8|  425&-4261;   Dec.  Dig.  i 

107a*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.  L.  Sowell,  Judge. 

Action  by  W.  P.  Cooper  A  Soa  against  the 
Carbon  Hill  &  Lost  Creek  Coal  Company. 
Judgment  for  idalntlffs,  and  defendant  ap- 
peals. Affirmed. 

Zac  P.  SbeiOierd  and  D.  A.  McGregot,  for 
appellant.  Norman  Ounn,  for  appellees 

WALKER,  P. 'J;  [1]  Vm  anything  that 
appears  in  ttie  bill  of  exceptions,  tbe  state- 
ment of  tbe  witness  A.  B.  Ray  In  reference 
to  paying  Jim  Lee  for  checks  issued  by  Mr. 
Byuon  may  have  been  In  response  to  a 
Question  or  questions  calling  for  a  state- 
ment on  that  subject,  to  wblch  no  objection 
was  Interposed  by  the  defendant.  If  so, 
the  defendant  was  not  entitled  to  have  tbe 
responsive  answer  of  the  witness  excluded 
on  motion.  It  could  not,  by  failing  to  object 
to  the  question,  ^tecolate  on  the  answer  the 
witness  would  makc^  and  then  be  entitled 
to  h$LTB  the  answer  excluded. 

[2]  The  oUier  assignments  of  error  must 
be  regarded  as  havlns  been  waived,  as  tbe 
counsel  tas  the  appellant  in  his  brief  mere- 
ly mentions  th^  and  asserto  in  general 
terms  that  the  rulings  complained  of  were 
erroneous.  An  appellate  court  Is  not  in  this 
way  to  have  tbe  burden  cast  upon  It  of  un- 
dertaking an  unassisted  search  for  errors 
in  the  record.  Fitts  t.  Phoenix  Auction  Co., 
153  Ala.  686.  45  South.  150;   Pearson  v. 
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AOuxm,  129  Ala.  157,  29  Bontb.  977;  Harper 
T.  Baldn  Fertniier  C(k»  14S  Ala.  860^  42 
Sontli.  600;  Hodge  et  aL  t.  Rambo,  155  Ala. 
175,  45  Soath.  67& 
Affirmed. 


HENDEB80N-HIZELL  MERCANTILE  CO. 
V.  C,  D.  CHAPMAN  &  CO. 

(Coart  of  Appeab  of  Alabama.  Nor.  30.  1911.) 

L  OospoKATiona  (|  492*)— Acts  of  Aobnib— 

TbRTs— Respordbat  Supebiob. 

The  liabiUtj  of  a  corporatioii  for  the  torts 
of  its  agents  under  the  ooctrioe  of  respondeat 
superior  is  no  greater  than  that  of  a  natural 
person,  and  whfle  liable  for  any  tort  comnUtted 
by  the  agent  in  doing  the  basiness  which  he 
was  employed  to  transact,  though  the  par- 
ticpjar  act  may  have  been  committed  without 
the  knowledge  of  the  principal  and  in  Tiolation 
of  express  Erections,  it  ia  not  responsible  for 
an  act  of  the  agent  white  in  no  way  engaged 
in  that  business. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions.  Cent  Dig.  S  1003;  Dec.  Dig.  S  492.* j 

2.  cobporations  (s  492*)— tobts  of  aoknt— 
Acts  in  the  Scope  of  Ehploticeht. 
While  a  person  was  in  a  store  with  his 
moles  and  wagon  oatside,  another  person  at- 
tempted to  drive  off  with  such  property.  In 
response  to  his  call  for  assistance  to  prevent 
the  taking,  the  clerk  with  whom  he  was  dealing 
and  the  manager  of  the  store  ran  out  and  as- 
sisted in  the  recovery  of  tiie  wagon  and  mules. 
The  attempted  taking  was  by  a  servant  of  and 
was  authorized  by  a  mortgagee  of  the  prop- 
erty, and  while  on  communication  of  this  to  the 
manager  of  the  store  he  replied  that  they  also 
had  a  debt  against  the  owner,  neither  he  nor 
the  clerk  assumed  possession  or  control  of  the 
wagon  or  attempted  to  assert  any  claim  there- 
to. The  mortgagee  sued  the  owner  of  the 
store,  for  a  conversion.  BM  the  purpose  of 
the  employes  of  the  defendant  in  assisting  in 
the  recovery  of  the  wagon  and  mules  was 
wholly  foreign  to  the  business  of  the  defendant, 
and  as  tlie  remark  of  the  manager  cannot  be 
held  to  have  been  an  assumption  of  poaseasion 
for  his  employer,  the  acts  were  so  disconnected 
from  the  seridce  of  the  princii>al  that  no  lia- 
bility therefor  would  attach  to  it 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {  19(^;  Dec  Dig.  1  402.*] 

8.  EVIDBNCB   (i  244*)— HEABSAT  — DBCLABA- 
TIOKS  OF  AGEHT. 

In  an  action  for  conversion,  declarations 
of  an  agent  of  the  defendant  corporation  made 
after  the  occnrrence  charged  to  have  been  a 
conversion,  and  not  shown  to  have  been  made 
in  connection  with  any  transaction  at  that  time 
by  or  on  behalf  of  the  defendant  with  the  prop- 
er^ in  question,  were  inadmissible  as  withoot 
the  scope  of  tht  agent's  authority  to  bind  the 
principaL 

[Ed.  Note.— For  otiier  eases,  see  Evidence, 
Cent  Dig.  ||  916-986^  Dec.  Dig.  1  244.*] 

Appeal  from  Circuit  Court,  Gateva  Goun- 
ty;  H.  A.  Pearce,  Judge. 

Action  by  0.  D.  Chapman  A  Co.  against 
the  Henderson-Mizell  MereaDtllo  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed  and  rananded. 

W.  O.  Halkei7.  for  appelant  G.  D.  Car* 
michael,  tor  appcUeew 


WALKER,  P.  J.  TUa  Is  u  acUcm  tor  the 
o(»iverslo&  of  a  wagon  and  two  mnlea  which 
had  been  mortgaged  to  tbe  plalntlfl  (the  ap- 
I'dlee  here).  The  transactton  on  which  Is 
based  the  charge  that  the  detaidant  (appel- 
lant) corporation  converted  tbe  mortgaged 
property  was  as  follows:  The  mortgagor, 
Campb^  who  lived  In  Florida,  came  in  tbe 
wagon,  accompanied  by  his  yoong  bod,  to 
the  town  of  Samoon  In  this  state^  stoiq^ 
in  the  street  near  atordumae  of  the  de- 
tokdant,  nnhltehed  tbe  'males  and  tied  tbem 
to  the  hind  wheels  of  the  wagon,  and  went 
into  the  defendant's  store.  While  be  was  In 
the  store  ""fcing  a  settlemei^  for  a  bale  of 
cotton  with  J.  S.  Plndcard,  one  of  the  de- 
fmdant's  (daks*  his  son  called  attention 
to  the  fact  that  some  one  had  hitched  the 
moles  to  the  wagon  and  was  abont  to  drive 
Campbell  said,  "Don't  let  him  t^  my 
mules,"  and  he  and  tiie  <ietk  with  whom 
he  was  dealing  went  ont  into  the  street, 
and  tbe  clerk  jnevented  the  man,  one  Sykes. 
who  had  hitched  the  mules  to  tbe  wagon, 
from  driving  off  with  them.  The  manager 
of  the  defendant's  store  also  came  out  and 
assisted  in  getting  Sykes  to  sorroiider  pos- 
sesslon  of  the  wagon  and  team,  having 
threatraed  to  have  him  arrested  If  he  did 
not  do  so.  After  this  occurrence  Campbell 
took  charge  of  his  wagon  and  team  and  re- 
turned with  them  to  his  home  in  Florida, 
one  of  the  clerks  In  the  defendant's  store  go- 
ing with  him  at  his  reiineat  and  with  the 
permission  of  the  manager  of  tlie  store.  The 
drcumstance  principally  relied  oa  in  argu- 
moit  for  the  appellee  aa  tending  to  show  a 
connection  of  the  defoidant  corporation  with 
the  transaction  Is  this  statement  by  Sykes 
in  the  course  of  his  examination  as  a  wit- 
ness for  the  idalntlff:  "Me  and  Mr.  Clark 
Just  loosed  them  and  hitched  them  to  the 
wagon,  and  got  in  and  drove  off,  when  Mr. 
Plnckard  ran  up  and  grabbed  bold  of  the 
bridle,  and  says,  'What  does  this  mean? ' 
and  I  said  it  was  to  satls^  a  debt  Campb^ 
owed  Chapman,  and  that  Mr.  Chapman  bad 
authorized  me  to  take  them.  He  said.  'We 
have  one,  too,  and  you  are  not  going  to  take 
the  team  away  from  him.' "  The  testimony 
tended  to  show  that  whoi  demand  mis  made 
on  Sykes  to  show  his  authority  to  take  pos- 
session of  Campbell's  property  he  did  not 
exhibit  or  make  known  the  authority  under 
which  he  was  acting.  However,  Chapman 
had  authorised  Sykes  to  take  possession  of 
the  wagon  and  team  nndtt  the  mortgages  to 
him.  No  one  on  behalf  of  the  defendant  at 
any  time  aasumed  posoeoolcm  or  control  of 
the  wagon  or  team,  or  asserted  any  claim  to 
it  The  dalm  of  tlw  appellee  Is  that  on  the 
evidence  tending  to  i^ove  the  state  of  facts 
above  summarised  It  was  a  question  for  the 
Jury  whether  the  aivellant  was  liable  for  a 
conversion  of  the  wi^ron  and  team. 

[1]  The  liability  of  a  corporation  Cor  a 
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urt  nMnmltted  hj  Its  agent  Is  but  an  appU- 
cttkiD  of  the  doctrine  of  respondeat  superior, 
long  recognized  as  a  part  of  the  law  of  agen- 
cy; and  in  respect  of  such  liability  private 
corporations  stand  before  the  law  on  tbe 
same  footing  bb  natural  persons.  A  state  of 
facts  which  would  not  render  a  natural  per- 
aoa  liable  toi  an  act  of  one  who  was  at  the 
ttme  his  agent  would  not  render  a  corpora- 
tion liable  If  it  Is  the  principal  or  employer 
sought  to  be  charged.  Jordan  t.  Alabama 
Great  Sonthem  E.  Co.,  74  Ala.  85,  49  Am. 

800;  10  C3yc.  1204.  "It  la  a  general 
nile  of  tbe  law  of  agency,  that  a  prln- 
dpal  is  liable  for  any  tort  committed  by  his 
agent  In  tbe  performance  of  the  business 
whldi  he  was  employed  to  transact,  even 
tboQgh  tbe  particular  act  constituting  the 
tort  may  have  been  done  without  the  knowl- 
edge of  tbe  principal,  and  in  violation  of  his 
express  directions;  but  a  principal  Is  not 
rcqmislble  for  an  act  performed  by  his  agent 
while  In  no  manner  engaged  In  performing 
tbe  business  of  tbe  principal."  2  Mora- 
weti  on  Private  Corporations  (2d  Ed.)  | 
T30.  The  principal  Is  liable  when  the  wrong 
was  committed  by  tbe  agent  while  acting 
within  tbe  general  scope  of  his  employment; 
and  be  is  not  liable  when  the  agent,  in  com- 
mitting the  wrong,  steps  outside  of  the  line 
or  scope  of  his  employment  to  accomplish 
some  purpose  of  his  own  having  no  relation 
to  the  business  of  the  corporation  In  whldi 
he  Is  employed.  The  doctrine  of  respondeat 
superior  has  no  application  where  the  em- 
ploye, for  the  time  being,  abandons  the  busi- 
ness be  was  employed  to  transact,  and  com- 
mits an  lndei>eDdent  wrong  while  ^gaged  en- 
raged In  a  transaction  having  no  connection 
with  that  business.  Johnson  v.  Alabama 
Fnd  ft  Iron  Co.,  166  Ala.  534,  62  South.  S12; 
Goodloe  T.  Memphis  &  Charleston  B.  Co.,  107 
Ala.  238,  IS  South.  166,  29  L.  B.  A.  729.  54 
AuL  St  Rep.  67;  Daniels  v.  Carney,  148  Ala. 
81,  42  South.  4S2,  7  L.  R.  A.  <N.  S.)  920,  121 
Am.  St.  Rep.  84 ;  10  Oya  1206.  These  rules 
are  familiar,  and  are  not  questioned.  The 
dispute  here,  as  Is  generally  the  case,  turns 
on  the  inquiry  as  to  whether  the  act  com- 
plained of  was  done  while  the  agent  was 
acting  wltbln  or  outside  ct  tbe  general 
scope  of  his  employment. 

[2]  In  the  case  at  bar  there  Is  nothing  In 
the  erldoice  to  support  an  inference  that 
tbe  employes  of  the  defendant  were  any 
longer  engaged  in  any  way  in  transacting 
Its  bngtoess  when  they  responded  to  the  ap- 
peal of  Campbell  for  assistance  In  prevent- 
ing SylEca,  a  stranger  not  known  to  have  any 
kind  of  claim  of  right  to  accomplish  what 
he  was  trying  to  do,  f»m  getting  away  with 
Ui  wtgcm  and  team.  They  simply  dropped 
tbe  basteew  of  tbe  stora^  and  Imt  their  aid 
to  Ounpli^  tu  protecting  his  property, 
^^leir  parpoee  In  thla  was  wholly  foreign  to 
tbe  bnsloess  of  tbe  defendant    Nor  was 


there  any  eridence  of  a  change  of  plan  or 
purpose  when  Sylces  made  It  known  that 
what  he  was  doing  was  In  an  effort  to  col- 
lect a  debt  due  to  Chapman.  The  remark  of 
Plnckard  testified  to  by  Sykes  does  not  in- 
dicate that  the  former  claimed  the  property 
for  the  defendant,  or  undertook  to  do  any- 
thing for  or  on  behalf  of  the  defendant  in 
reference  to  It  At  no  time  did  any  one  hove 
or  claim  possession  for  or  on  behalf  of  the 
defendant  All  that  was  done  or  attempted 
was  to  thwart  the  attempt  of  Sykes  to  get 
away  with  the  wagon  and  team,  and  to  re- 
store them  to  Campbell,  who  at  once  resum- 
ed the  possession  and  control  which  Sykes 
had  attempted  to  Interrupt.  It  Is  tbe  mcre- 
est  unsupiwrted  conjecture  to  claim  that  at 
any  stage  of  the  occurrence  above  detailed 
either  of  the  defendant's  employes  who  figur- 
ed in  it  was  engaged  In  the  business -of  the 
defendant  which  ne  was  employed  to  trans- 
act What  they  did  was  in  no  way  Incident 
to  their  employment  During  tbe  progress 
of  the  occurrence  these  employes  ceased  to 
execute  their  agency  for  the  defendant. 
While  they  were  rendering  thla  service  to 
Campbell  they  were  In  no  wise  acting  in  the 
line  of  their  engag^ent  to  their  employer.  ' 
It  is  an  instance  of  an  act  of  an  agent  being 
so  disconnected  and  apart  from  the  service 
for  which  he  was  employed  as  not  to  sub- 
ject bis  principal  to  any  liability  on  ac- 
count of  it  If  what  was  done  amounted  to 
a  conversion,  It  was  a  conversion  for  which, 
under,  the  evidence,  the  defendant  corpora- 
tion is  not  chargeable. 

[3]  The  trial  court  was  In  error  in  admit- 
ting, over  the  objection  of  the  defendant,  evi- 
dence of  a  declaration  or  statement  made  by 
an  agent  of  the  defendant  in  reference  to 
the  occurrence  after  It  had  happened,  and 
not  shown  to  have  been  made  In  connection 
with  any  transaction  or  dealing  at  that  time  ' 
by  or  on  behalf  of  the  defendant  with  the 
property  In  question.  It  was  beyond  tbe 
scope  of  the  agent's  authority  to  bind  his 
principal  by  such  admissions  or  declarations 
having  reference  to  a  bygone  transaction. 
Western  Newspaper  Union  v.  Judson,  55 
South.  1026;  Tennessee  River  Transporta- 
tion Co.  V.  Kavauangh  Bros.,  93  Ala.  324, 
0  South.  S95.  With  thla  evidence  excluded, 
as  It  should  have  been,  the  defendant  was 
entitled  to  the  general  afilrmatlve  charge  re- 
guested  in  Its  behalf. 

Reversed  and  remanded. 


WESTERN  UNION  TBLEORAPH  Oa 
BXBUD. 

(Gourt  of  Appeals  of  Alabama.  Dec  19. 1911.) 

1.  DaHAOB  (128*)— BUEAOH  of  CtolTTHAOT— 
SbEASUU  OF  DAVAQBS. 

The  damages  recoverable  for  breach  of 
contract  are  such  as  are  the  natural  and  proxi- 
mate result  of  the  breach  which  reasonably 
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may  have  been  tDtidpated  br  the  parties  at 
the  time  of  the  making  of  the  contract,  and 
Buch  damages  as  may  not  reasonably  have  been 
expected  to  resalt  from  a  breach  are  not  re- 
coverable, unless  the  particular  facta  ^ving 
rise  to  sach  damages  in  the  case  of  a  breach 
were  known  at  the  time  of  the  making  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  St  68,  62;  Dec  Dig.  |  28.*] 

2.  Telegbafhs  and  Txlkpbonbs  (S  67*)— 
gontbactb  fob  tbarsinbsion  of  messages 
—Breach— Mbasubb  or  Dahaoeb. 

The  damages  recoverable  for  breach  by  a 
telegraph  company  of  a  contract  to  transmit 
and  deliver  a  message,  are  such  as  naturally 
and  proximately  result  from  the  breach  ac- 
cording to  the  usnal  course  of  things,  whether 
actually  contemplated  by  the  parties  or  not, 
but  damages  suffered  bj  reason  of  special  dr- 
cumstances  are  not  recoverable  nnleas  known 
at  the  time  of  the  maktaig  of  the  contract. 

{Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  H  64-68;  Dec  Dig. 


8.  Telbokaphs  and  Telephones  (I  67*)— 

CONTBACXB  FOB  TBAHaiUSaiON  OF  AUSaAQBa 

— Bbbach— Mbasuu  of  Dauaqes. 

Where  as  the  direct  result  of  the  negli- 
gence of  a  telegraph  company  in  transmitting  a 
message,  the  sendee  or  some  one  for  whose 
traveling  expenses  he  won  reqioosible,  made 
a  trip,  which  had  it  not  been  for  the  company's 
breach  of  dnty  it  would  not  have  been  neces- 
sary to  make,  the  company  was  liable  for  the 
necessary  expenses  of  the  trip;  the  company 
learning  by  the  message  itself  or  the  facts,  that 
a  failure  to  properly  transmit  the  message 
might  probably  result  in  the  making  of  a  trip 
which  otherwise  would  not  be  taken. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  fi|  64-68;  Dec.  Dig. 
i  67.'] 

4.  TELBOBAPHB  and   TBLBFHONE8    (I  67*)— 

Contracts  fob  Tbanshission  of  Messaoks 
—Bbeacb— Measure  of  Damages. 

A  sender  of  a  telegram  recommended  the 
purchase  of  "Atlanta  City  bonds."    The  tele- 

6 ram  was  changed  in  transmission  by  substitat- 
tg  the  word  •'Atlantic"  for  the  word  "Atlan- 
ta," and  the  sendee  took  a  trip  to  Atlanta  for 
a  personal  conference.  The  company  had  no 
information  except  as  disclosed  by  the  telegram 
as  to  the  matter  referred  to  therein.  Held, 
that  It  was  not  liable  for  the  traveling  expenses 
incurred  by  the  sendee*  but  was  only  liable  for 
the  payment  for  the  transmission  of  the  tele- 
gram. 

[Ed.  Note.— For  other  eases,  see  Tel^aphs 
and  Telephones,  Cent.  Dig.  H  64-48;  Dea  Dig. 
f  67.*] 

Appeal  from  Circuit  Court.  Montgomery 
County  ;  W.  W.  Pearson,  Judge. 

Action  by  PrentlBB  B.  Reed  against  the 
Western  Union  Telegraph  Company.  From  a 
Judgm^t  for  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

George  F.  Fearona,  Bay  Boshton,  and  H. 
F.  Crenshaw,  for  appellant.  John  8.  Tllley, 
for  appellee. 

WALKER,  P.  J.  Oa  July  19, 1910,  the  ap- 
pellant (the  defendant  belo^O  nc^ad  from 
the  appellee's  agent  at  Mont{K>in^,  Ala.,  for 
transmlBslon,  a  telegram  In  the  foUowlnc 

words,  addressed  to  tlie  appellee  at  Dade- 


vfOe,  Alabama:  *7  recommnd  AtianCa  City 
bonds,  nine  thousand,  paying  four  twenty- 
flTe  net  Balance  SavlngB  AMOdatton,  all 
mmtaxable;  If  aatlatectory,  irtiwe  ahall  I 
mall  certUteate  for  yoor  Blgnatora  H.  C 
Stot^delL"  The  message  was  changed  in  Ita 
transmission  by  the  substitution  of  the  word 
"AtlanUc**  fbr  the  word  "AOanta,**  as  It  ap- 
peared In  the  message  delivered  for  transmis- 
sion, making  that  part  itf  the  mesH^  as  It 
was  dellvraed  to  the  appellee  on  tbe  sam« 
day,  read,  "I  recommend  Atlantic  Olty 
bonds,"  Instead  of  "Atlanta  Cltr  bonds." 
Tbe  cost  of  the  message,  61  cents,  was  by 
the  api>ellant  charged  to  the  appellee,  and 
was  paid  by  him.  The  complaint  claimed 
damages  for  the  defendant's  violation  of  its 
contract  in  falling  to  transmit  the  message 
correctly.  As  It  was  amended,  It  contained 
two  counts,  one  of  whldi  claimed  as  special 
damages  the  cost  of  a  trip  to  Atlanta  made 
by  the  plaintiff  upon  the  receipt  of  the  mes- 
sage, and  the  value  of  the  time  lost  from 
his  business  by  making  that  trip — that  count 
averring  that  at  and  before  the  sending  of 
the  message  the  plaintiff  and  H.  C.  Stoc^dell 
were  cotrustees  of  a  certain  fund,  amoontlng 
to  a  large  sum,  which  they  desired  to  inrest ; 
that  tbe  plaintiff  "was  acquainted  wltb  an  is- 
sue of  bonds  known  as  Atlanta  City  bonds, 
and  that  be  would,  on  the  receipt  of  tbe  mes- 
sage as  delivered  to  the  defendant  at  Uont- 
gomery,  have  been  able,  without  further  In- 
quiry or  investigation,  to  determine  and  In- 
form hia  cotrustee  of  tbe  advisability  of  In- 
vesting In  such  bonds.  But  plaintiff  avers 
that  he  had  no  acquaintance  with  the  bonds 
described  in  said  message  as  received  as  At- 
lantic City  bonds,  and  was  not  Informed  as 
to  their  value  or  desirability ;  that,  npon  re- 
ceipt of  said  message  and,  In  consequence 
of  said  change  in  said  message,  plaintiff 
went  to  the  city  of  Atlanta,  where  aald 
Stockdell  then  lived,  for  the  sole  purpose  of 
conferring  with  bis  aald  cotrustee  as  to  tbe 
value  of  such  bonds,  and  as  to  the  advIsabUl- 
ty  of  Investing  said  funds  in  said  Atlantic 
City  bonds."  Tbe  court,  having  overrdled  a 
motion  of  the  defoidant  to  strike  tbe  parts 
of  the  complaint  above  set  out  which  consti- 
tuted the  basis  for  the  claim  of  the  Sfpedal 
■damages  mentioned,  on  Che  trial  of  the  ease 
without  the  Intervention  of  a  jury,  issue  hav- 
ing been  Joined  on  the  plea  of  tbe  general 
issue,  on  evidence  showli^  the  payment  by 
the  plaintiff  of  the  cost  of  the  message  and 
substantially  sustaining  the  averments  of  the 
complaint  as  to  special  damages  claimed, 
rendered  judgment  in  taror  of  the  idalntlff. 
awarding  him  the  amomit  shown  by  tiie  evi- 
dence to  hare  beui  aq^ended  In  the  trip  to 
Atlanta  and  tbe  value  of  his  time  lost  in 
making  that  trip.  Tbe  plaintiff  teaUfled  In 
tiEect  that  be  did  not  have  oonfldence  In  Mr. 
Stockdell,  his  cotrustee,  and  tibat.  npon  re- 
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celrlns  the  message,  altwed  so  as  to  recom- 
maA  the  porchase  of  Atlantic  Gf  ty  bonds,  be 
thongbt  it  better  to  go  to  Atlanta  and  bave 
a  personal  conference  with  Stockddl,  rather 
tban  attempt  to  communicate  with  him  by 
telephone  or  telegraph.  So  far  as  the  evi- 
dence showed,  the  defendant  bad  no  notice 
or  information  In  reference  to  the  matter  re- 
ferred to  in  the  message,  or  as  to  the  places 
of  residence,  situation,  or  relations  of  the 
parties,  except  such  as  was  afforded  by  the 
message  itself  as  It  was  delirered  for  trans- 
iiiissi<»u 

[1]  Tbe  rale  is  familiar  that  for  the  breach 
of  a  contract  only  each  damages  are  recoTer' 
aUe  as  are  the  natural  and  proximate  reenlt 
of  Its  breach  which  reasonably  might  hare 
been  anticipated  by  the  parties  at  the  time 
the  ecmtraet  was  entered  into  as  a  probable 
canseqnenee  of  the  breach,  naturally  to  arise 
in  the  nsual  course  of  things,  in  the  event  of 
BDcb  breach;  and  that  special  damages,  or 
Bnrit  as  conld  not  reasonably  have  been  ex- 
pected to  result  from  the  breach  of  the  con* 
tract  cranplalned  of  hot  for  the  existence  of 
a  particnlar  state  of  Cacts  or  exertional  cir- 
cnmstaness  attending  Oie  maklii«  of  Cbe  con- 
tract are  not  recoverable  nnless  the  special 
stats  of  tacts  which  might  give  rise  to  th«a 
in  the  event  of  the  breach  was,  at  the  time 
the  ocmtract  was  entered  Into,  in  some  way 
broaght  to  the  knowledge  or  notice  of  the 
party  soi^bt  to  be  charged.  Dickerson  t. 
Flnley,  llffi  Ala.  149.  48  Soatfa.  648;  Fllcher 
v.  Central  ot  GeorgU  Batlway  Co.,  16B  Ala. 
316,  46  South.  785. 

Itl  Xbe  appllcatlim  of  these  roles  to  eases 
InviflvlDC  a  breach  1^  a  tel^mph  ctunpany 
of  the  obligation  assumed  by  it  properly  to 
traosndt  and  ddlver  a  message  accepted  by 
It  for  transmission  has  been  Illustrated  in 
sev^^  decisions  in  Oils  Mate.  Saughtery  v. 
American  Unl<n>  Telegraph  Co.,  75  Ala.  168, 
51  Am.  4SB ;  American  UnKm  Telegraph 
Co.  T.  Daoghteiy.  89  Ala.  ISO,  7  Sooth.  660; 
Western  Union  Tdegraph  Oo.  v.  Way,  88  Ala. 
S42,  fiST.  4  Sooth.  844t  640.  In  the  opinion 
rendered  In  the  case  last  dted  it  was  said: 
"That  qwdBl  drenmstances  whldi  take  the 
contract  out  of  the  nsual  course  of  things 
most  be  communicated,  in  order  to  become 
sn  ^enent  of  the  doty  in  refemce  to  which 
die  parties  are  to  be  presumed  to  contract, 
and  If  unknown,  damages  suffered  by  reasra 
of  the  existence  of  such  special  drconutanc- 
es  are  not  recoverable ;  hot  that,  in  all  cases, 
the  damages  whldi  would  naturally,  general- 
ly, and  proximately  resnlt  fnmi  a  breach  of 
the  contract  'according  to  the  usual  course 
of  thlngB,'  are  recoverable;  whether  or  not 
actually  contemplated  Iqr  the  partleB,  the  law 
conclusive  presumes  them  to  have  been  in 
their  nmtemplation.'* 

Tbis  case  presents  the  qnestions,  whethor 
tlw  expenses  of  the  plaintUTs  trip  to  Atlanta 
and  the  loss  of  time  Inddoit  to  the  making 
of  that  trip  can  be  regarded  as  natural  and 
proximate  results  which  the  def^dant,  at 


the  time  it  accepted  the  message  for  trans- 
mission, reasonably  might  have  anticipated 
would  follow  in  the  usual  course  of  things 
from  the  breach  of  obligation  of  which  it 
was  guilty ;  and,  If  not,  whether,  by  the  mes- 
sage itself,  or  In  any  other  way,  the  defend- 
ant, at  that  time,  had  knowledge  or  notice  of 
the  existence  of  such  a  special  state  of  facts 
as  would  render  It  reasonably  probable  that 
the  plaintiff  might  incur  such  outlay  and  loss 
of  time  as  a  consequence  of  the  error  that 
was  made  In  the  transmission  of  the  mes- 
sage. 

[3]  The  question  last  stated  wHl  first  be 
considered,  as  It  Is  apparent  from  what  has 
been  said  that  an  affirmative  answer  to  it 
would  dispense  with  any  necessity  of  dis- 
cussing the  other  question.  It  Is  not  to  be 
doubted  that  "where  as  the  direct  result  ot 
the  negligence  of  the  telegraph  company 
plaintiff,  or  some  one  for  whose  traveling  ex- 
penses he  is  responsible,  makes  a  trip  whldi, 
had  it  not  been  for  the  company's  breach  ot 
duty.  It  woold  not  have  been  necessary-  to 
make,  the  telegraph  company  Is  liable  for 
the  necessary  and  reasonable  eip«uns  of 
the  trip."  37  Cya  1767.  The  telegram  It-- 
sdt,  standing  aUme  or  considered  In  con- 
nectlott  with  another  telegram  to  which  it 
is  an  answer,  may  be  of  such  a  nature  as 
to  suggest  that  a  tailors  to  transmit  it,  m  Its 
Incorrect  transmission,  ml^t  probably  re- 
sult in  the  sender  or  the  person  to  whom  It 
was  addressed  making,  or  having  another 
for  him  to  nuke,  a  trip  for  which  oUierwise 
there  woold  have  beea  no  oceaai(»L  That 
was  the  nature  of  the  message  under  con- 
sideration in  the  case  ot  Duncan  v.  Tele- 
graph Co„  OS  Hiss.  600.  47  South.  662,  which 
is  reli^  on  by  the  counsel  for  the  appellee 
as  an  authority  snm^ortlng  his  «mtwtion. 
The  facta  in  that  case  v^ere  that  a  telegram 
trtilch,  as  it  was  reodved  for  transmission, 
read,  "Bon  very  weU,"  was  so  changed  in 
Its  transmission  as  to  read,  "Sw  very  IQ," 
came  as  the  answer  to-a  telegram  from  the 
plaintiff  to  the  soperlntradent  of  a  school 
at  wbich  his  son  was  a  pupil,  Inquiring  If 
the  latter  was  sick,  ai&tSng  that  the  sender 
had  not  beard  from  his  son  e»  smne  time, 
and  aaldiv  tor  a  prompt  answer.  The  court 
was  of  opinion  that  the  rec^t  by  a  fattier 
of  sodi  a  r^ly  to  sncb  an  Inquiry  was  well 
calculated  to  lead  the  fother  to  leave  at  once 
for  hts  son's  bedside,  and  that  the  telegraph 
company  was  chargeable  with  the  expenses 
ot  the  trip  BO  occasioned  1^  its  mistake.  In 
the  case  of  Western  Union  Telegraph  Go.  r. 
Henley.  187  Ind.  60  N.  B.  682,  also  re- 
lied upon  by  tlw  counsd  tor  the  appellee,  It 
was  held  that  a  telegram  sent  by  the  plain- 
tlfl  from  Bloomington,  Ind.,  to  a  person  at 
South  Bold,  Ind.,  in  ttie  words,  "Is  shMie 
work  on  building  finished?  Wire  answer 
today.  Henley  Stone  Company,"  su£Betently 
informed  the  telegraph  company  of  the  na- 
ture of  the  information  desired  to  sustain 
a  Judgment  against  the  company,  upon  its 
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failure  to  deliver  the  telegram,  for  tbe  ex- 
pense of  sending  a  messenger  to  obtain  the 
Information  reqaeated  bj  the  telegram,  as  it 
Informed  the  company  that  the  sender  jvaa 
engaged  In  the  atmie  iniBlneas,  that  it  was 
interested  In  the  progress  of  the  stone  work 
on  a  building  In  South  Bend,  and  desired  im- 
mediate Information  on  the  state  of  the Vork. 
There  are  other  cases  in  the  books  In  which 
the  expenses  of  a  trip  takoi  In  oonaeqaence 
of  a  failure  to  deliver  a  tel^cram,  or  of  the 
delivery  of  a  telegram  materially  dlfCerrakt 
from  the  one  sent,  were  allowed  where  tbe 
words  of  the  message  Itself  were  such  as  to 
suggest  titat  tbe  breach  of  Its  obligation  of 
which  the  telegraph  company  was  guilty 
might  probably  lead  to  that  result  Western 
Union  Telegraph  Co.  v.  Short,  53  Ark.  434, 
14  S.  W.  649,  9  I*.  R.  A.  744 ;  37  Cyc.  1768. 

[41  Can  it  be  said  that  the  words  of  the 
message  now  under  consideration  gave  such 
notice  or  Information?  There  was  nothing 
In  the  words  of  that  message  as  It  was  ac- 
cepted  for  transmission  to  indicate  whether 
tbe  person  to  whom  It  was  addressed  was 
then  Informed  or  Ignorant  of  the  merits  or 
demwlts  of  the  Atlanta  City  bonds  which 
were  recommended.  This  being  true,  it  could 
not  witb  much  [fusibility  be  claimed  that 
a  reeommendatloa  of  Atlanta  City  bonds 
would  bare  been  even  less  likely  to  suggrat 
to  the  person  to  whom  the  message  was  ad- 
dressed Uie  advisability  of  making  a  trip  to 
Atlanta  for  the  purpose  of  making  an  In- 
vestigation than  would  have  bem  a  recom- 
mendation of  the  bMids  of  some  other  dty. 
Tlie  terms  of  tbe  message  as  It  was  prepared 
by  tbe  sender  were  as  well  calculated  to 
suggest  to  one  Ignorant  ot  the  matter  to 
wbidi  It  referred  or  of  the  relations  betwem 
tbe  solder  and  ttie  person  addressed  that 
it  was  In  response  to  a  request  of  tbe  latter 
tor  sodi  a  reoHnmuUlation,  and  that  Its  re- 
ceipt by  blm  would  eaA  or  settle  an  faiqulry 
or  investigation  on  his  ^rt,  as  that  It  might 
be  the  oocairfon  of  bis  starting  an  Investiga- 
tion as  to  the  securities  recommended.  In- 
deed, it  would  be  tbe  merest  guesswork  to 
Infer  from  the  reading  of  such  a  telegraphic 
recommendation  of  certain  BecoriCies  that  It 
Is  calculated  to  settle  or  to  start  an  investlga- 
tton  of  them  by  tbe  person  addressed,  or  to 
cause  him  to  make  a  trip  to  a  certain  place, 
or  any  trip  at  all,  for  that  purpose.  Even 
If  It  could  be  said  that  it  Is  a  reasonable 
Inferoioe  from  such  a  message  that  it  would 
lead  the  person  addressed  to  make  an  inves- 
tigation of  tbe  securities  mentioned,  It  would 
be  pure  surmise  to  say  that  be  would  probab- 
ly take  a  trip  for  that  purpose,  ratbw  than 
seek  inffHmatton  by  tetto',  telegram  or  tele- 
phone, or  by  resOTt  to  a  banker,  or  other 
person  near  at  band,  who  might  be  supposed 
to  be  In  touch  with  sources  of  Information 
on  such  a  subject  In  conclusion,  as  to  this 
feature  of  the  Inquiry,  we  think  that  it  may 
with  confidence  be  said  that  tiie  message  it- 
self wiildi  Is  In  question  In  this  case  was 


not  such  that  its  receipt  by  the  telegraph 
company  gave  to  it  notice  or  luformatiott  of 
the  existence  of  a  particular  state  of  facts 
which  rendered  It  reasonably  probable  that 
such  a  mistake  as  was  made  in  Its  transmis- 
sion would  lead  the  person  addressed  to  In- 
cur the  outlay  for  a  trip  and  tbe  consequent 
loss  of  time  for  which  be  claims  to  be  com- 
pensated In  damages. 

In  the  absence  of  any  evidence  tending 
to  show  that  tbe  appellant  had  any  knowl- 
edge, information,  or  notice  as  to  the  matter 
referred  to  in  the  message  except  sucb  as 
the  words  of  the  message  itself  afforded.  It 
Is  plain  that  it  is  not  liable  for  special  dam- 
ages which  the  plaintUC  may  have  sustained, 
possibly  as  tbe  natoral  result  of  his  receipt 
of  such  a  message  as  was  delivered  to  him, 
in  view  of  his  actual  relations  with  the  sub- 
ject-matter and  the  sender  of  the  message, 
which  were  known  to  him,  bat  were  unknown 
to  the  appellant  In  some  of  the  cases  re- 
ferred to  by  the  counsel  for  tSie  appellee — 
for  instance,  the  case  of  Spragne  v.  Western 
Union  Telegraph  Co.,  6  Daly  (N.  T.)  200 — 
special  damages  were  allowed  because  of  in- 
formation Imparted  by  ttie  sender  of  the 
message  to  tbe  employfl  of  the  company  who 
accepted  it,  at  the  time  of  Its  acc^tance,  of 
tike  ezlstoioe  of  ttie  partlcnlair  situati(m 
wUdi  would  naturally  give  ilae  to  sodi  spe- 
cial damages  in  tlte  meat  ot  the  breach  of 
obligation  ot  which  the  telegraiA  company 
was  gnUty.  Such  rulings  are  not  applicable 
to  the  state  of  facts  here  presented,  because 
of  tbe  absoice  of  such  knowledge  or  inform 
matlon  on  tlie  part  of  the  appellant 

The  reasoning  which  led  to  the  rulings 
made  In  tbe  cases  of  Bouthmn  Railway  Co. 
T.  Webb,  143  Ala.  804,  316,  80  South.  262, 
111  Am.  St  Rep.  46.  and  Soothmi  Railway 
Co.  V.  Ooleman.  153  Ala.  266,  44  South.  837, 
on  states  of  facts  bearing  some  analogy  to 
the  state  of  foots  presented  In  this  case, 
leads  to  the  conclusion  that  tiie  damages 
claimed  by  the  appellee  because  of  the  ex- 
I>«uns  incorzed  by  blm  In  Us  trip  to  Atlan- 
ta, and  bis  loss  of  time  consequent  npim  tbe 
making  of  that  trip,  camiot  be  considered  as 
natural  or  proximate  results  wlii^  m%ht 
reasfHrnbly  have  been  anticipated  by  the  ap- 
pellant at  th«  time  it  received  the  message, 
in  Ignorance  of  tlie  special  drcnmstancea 
which  occaalcmed  the  soidlng  trf  tt  as  likely 
to  oisne,  in  the  usual  course  things,  from 
the  hreacta  of  obligaUrai  of  wbldi  It  was 
guilty;  but  are  to  be  regarded  as  rectal 
damages,  or  such  as  would  not  naturally 
have  been  expected  to  result  ordinarily  and 
In  the  usual  course  of  tblngB,  from  that 
breach  of  duty  bat  for  the  existence  ot  the 
particular  state  of  facts,  oollateral  to  the 
ctmtract  and  not  suggested  or  dtsiAosed  by 
It  and  which  are  not  recoverable^  because 
of  tbe  appellant's  lack  ot  knowledge,  Infor- 
mation or  notice  of  such  ^!wUonal  drcnm- 
stances.  Oullford  ft  Deal  v.  Western  Union 
Telegraph  Co.,  163  Ala.  1,  4,  00  South.  UZ 
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Under  the  allegations  of  the  third  connt 
of  the  complalntt  and  the  general  claim  of 
damages  therein  made,  supported  by  the 
proof  of  the  payment  by  the  appellee  of  the 
cbarge  made  for  a  message  which  was  not 
delivered  as  it  was  sent,  the  appellee  is  en- 
titled to  recover  61  cents,  the  amount  paid 
by  him  on  that  account,  with  Interest  there- 
on. Western  Union  Telegraph  Co.  v.  Crump- 
ton*  138  Ala.  632,  S6  South.  517.  The  jadg- 
ment  of  the  court  below  Is  reversed,  and  a 
judgment  will  here  be  rendered  in  favor  of 
tbe  appellee  for  that  amount,  the  costs  of 
the  appeal  to  this  court  to  be  taxed  against 
hhn. 

Reversed  and  rendered. 


WBSTEBN  UNION  TELRGRAPH  GO.  T. 
BENNETT. 

(Court  of  Appeals  of  Alabama.   Xot.  29, 1911.) 

L  Tklzobaphb  and  Teij:phone8  (|  68*)— 
NBauoBiiT  Deuvebt  or  Messaqes— Li&- 
BiuTT— Mental  Akouisb. 

A  husband  who  saffera  mental  anguish 
from  the  failure  of  his  father-in-law  to  attend 
tbe  bnrial  of  his  wife  in  conaequence  of  the 
oegligence  of  a  telegraph  company  in  transmit- 
ting a  death  message  to  the  father-in-law  ad- 
•niang  him  of  the  time  of  the  burial,  may  recov- 
er therefor. 

[Ed.  Note.— For  other  cases,  see  Telegruihs 
and  Telephimea,  Cent.  Dig.  H  69.  70;  Dec.  Dig. 

2.  l^uobafhs  ahd  telephones  (|  73*)— 
Negligent  Delivest  op  Messages— Lia- 
bility—Mental  AiromsH. 

Whether  a  husband  suffered  mental  an- 
goioh  because  of  the  failure  of  his  father-in- 
law  to  attend  the  funeral  of  bis  wife  in  conse- 
quence of  the  negligence  of  a  telegraph  com- 
pany In  transmittmg  a  death  message  to  the 
father-in-law,  held  for  the  jury, 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  OcnL  |  76;  Dec.  Dig.  i 
78.*3 

3.  Tklxgbaphb  and  Telephones  ({  39*)  — 
Teleorau— Notice  of  Relationship. 

A  message  aent  by  a  husband  announcing 
the  death  of  hia  wife  and  the  time  of  her  burial 
is  notice  to  the  telegraph  company  of  the  re- 
lationship between  the  husband  and  the  sendee. 

[Ed,  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  |  89.*] 

4.  Tkleobapbb  and  Telephones  (8  66*)  — 

NKeLIGBNT  DELIVEBT  OV  UeSSAGES— NBGU- 
OBN  CB— E  V I  DEN  CE . 

Proof  that  the  telegram  delivered  by  a 
telegraph  company  to  the  sendee  was  not  a 
copy  of  the  telegram  which  the  sender  deliv- 
ered to  it  for  transmission  is  prima  facie  proof 
of  the  negligence  of  the  compaoy. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  TelM^iones,  Cent.  Dig.  M  61-63;  Dec. 
Dig.  166.*] 

Appeal  from  Law  and  E>iulty  Court,  Walk- 
er County;  T.  L.  Sowell,  Jud^. 

Action  by  B.  E.  Bennett  against  the  West- 
em  Union  Td^iraph  Company.  From  a 
Jodgment  for  plaintlfC,  defendant  appeals. 
Afflnned. 


•Par  otiHreasM 


George  H.  Fearons,  Campbell  &  Johnston, 
and  W.  C.  Davis,  for  appellant  A.  F.  Fite, 
for  appellee. 

DE  GRAFFENRIED,  J.  This  was  a  q>e- 
clal  action  of  trespass  on  the  case  which 
was  brought  by  appellee  against  appellant 
for  the  allied  negl^ence  of  appellant  in  the 
transmission  of  a  telegram,  and  by  reason  of 
which  negligence  it  Is  alleged  In  the  com- 
plaint the  appellee  was  damaged.  The  ap- 
pellee resides  In  Oolumbns.  Miss.,  and  on 
July  6,  1907,  his  family  consisted  of  hlmsdf. 
his  wife,  and  three  or  four  children  of  ten> 
der  age,  the  youngest  child  being  then  only 
three  or  four  months  old.  H.  K.  Caddell 
was  the  father  of  app^lee's  wlf6,  and  on 
July  S,  1007,  be  resided  at  Winfleld,  Ala. 
On  said  day  the  wife  of  appellee,  who  had 
been  seriously  sick  for  about  six  weeks,  died. 
Her  father  and  one  of  her  sisters  visited 
her  during  her  Illness,  but  they  l^t  Colum- 
bus and  returned  to  WInSeld,  Ala.,  about  10 
days  before  her  death.  When  Mr.  Gaddeli 
left  Columbus,  he  requested  appellee  to  keep 
him  Informed  as  to  bis  daughter's  condition, 
and  to  wire  him  in  the  event  of  ber  death. 
Neither  appellee  nor  bis  wife  had  any  re- 
lations living  in  ColumbuB,  Miss.,  except  th^r 
children,  and  when  the  wife  was  buried  none 
of  their  relatives  were  present  with  appdlee 
at  the  fnneral. 

When  his  wife  died,  appellee,  wishing  her 
father  to  know  about  her  death,  and  also  de- 
siring his  presence  at  the  fnneral.  requested 
R.  E.  Cheatam  to  wire  his  said  fatber-ln- 
law  at  Winfleld,  Ala.,  that  his  wife  was 
dead  and  also  the  time  when  she  would  be 
burled.  Acting  under  said  instructions, 
Cheatam  delivered  to  appellant  a  telegram 
for  transmission  to  Gaddeli  at  Winfleld, 
which,  when  he  delivered  It  to  appellant, 
read  as  follows:  "July  6,  1907.  To  H.  K. 
Caddell,  Winfleld.  Alabama.  Mrs.  R.  E. 
Bennett  Just  died.  Will  be  buried  to-morrow 
eve.  R.  E.  Cheatam  for  B.  E.  Bennett." 

Appellant  undertook  to  transmit  and  de- 
liver the  telegram  to  Oaddell  at  Winfleld, 
and  appellee  paid  to  appellant  20  cents,  Its 
customary  charges,  for  so  doing.  The  tele- 
gram was  transmitted  to  Winfleld  and  there 
delivered  to  tbe  said  Caddell  at  6  o*clo<^ 
on  the  afternoon  of  July  Sth,  In  ample  time 
for  him  to  have  reached  Columbtis  the  next 
morning,  but  too  late  for  him  to  reabh  there 
on  that  day.  When  the  telegram  was  d^iv- 
ered  to  Mr.  Caddell  it  read  as  follows: 
"July  5,  1907.  To  H.  E.  Csddell,  Winfleld, 
Alabama.  Mrs.  B.  E  Bennett  Just  died. 
Will  be  burled  to-dav  eve.  R.  B.  Cheatam 
for  R.  E.  Bennett." 

A  mistake  was  made  by  the  servants  of  ap- 
pellant in  transmitting  the  message.  In  that 
the  words  "to-morrow  eve"  were  changed  to 
the  words  "to-day  eve,"  and  as  the  telegram 
was  received  too  late  for  Caddell  to  reach 
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GolambiiB  fm  tbe  5th,  and  u  he  natnnlly 
prenimed  that  his  danghter  would  be  burled 
on  that  day,  he  did  not  attempt  to  go  to  Co- 
Iambus  or  to  attend  the  fnneral.  The  evi- 
dence ^ds  to  BhoW  that  but  for  tbe  above 
mistake  made  the  aorants  ot  appellant 
In  the  tranamlsiMon  of  the  telegram,  Gaddell 
would  have  been  preerat  at  his  daughter's 
funeral.  Western  Unltm  Telegraph  Go.  t. 
SneU,  66  South.  854. 

(11  1.  When  a  man's  wife  dies,  If  he  Is  a 
normal  man,  hlB  thoughts  turn,  naturally,  to 
her  people,  for  It  Is  her  people,  next  to  him- 
self, who  are  most  afflicted  by  her  death. 
The  wife's  mother  appears  to  have  been 
dead,  and  this  telegram  was  sent  to  her 
father,  who,  next  to  her  husband  and  her 
children,  stood  most  dosely  to  her,  and  who, 
by  reason  of  his  own  grief,  would  have  been 
the  most  natural  person  In  the  world  to  give 
sympathy  and  comfort  to  the  husband  in  his 
sorrow.  He  was  the  father-in-law  of  the 
husband,  the  grandfather  of  his  children, 
and.  If  the  husband  was  a  normal  man,  he 
entertained  for  Caddell  an  affection  and 
veneration  second  only  to  that  in  which  he 
held  his  own  parents.  The  relationship  of 
the  parties  was  such  as  to  warrant  the  re- 
covery of  damages  for  mental  suffering  if, 
by  reason  of  appellant's  negligence,  the  fath- 
er-in-law failed  to  attend  the  funeral,  and 
the  appellee  was  thereby  denied  the  comfort 
of  his  presence.  Western  Union  Telegraph 
Co.  V.  Crocker,  136  Ala.  496,  33  South.  45, 
69  L.  B.  A.  398;  Western  Union  Telegraph 
Co.  T.  Saunders.  164  Ala.  234,  61  South.  177, 
137  Am.  St  Rep.  35. 

[2]  It  was,  under  the  facts  of  this  case,  for 
the  jury  to  say  whether  the  appellee  suffered 
mental  pain  becuuse  of  the  absence  of  bis 
father-in-law  at  the  time  of  the  funeral. 
>¥e8tem  Union  Telegraph  Co.  t.  UcMorrls. 
168  Ala.  573.  48  South.  849,  182  Am.  St  Bep. 
4a 

[31  2.  The  appellaht  oentends  that,  as  the 
evidence  falls  ta  show  that  appellee  when 
he  delivered  the  telegram  to  appellant  for 
transmission  disposed  to  it  that  the  sendee 
was  his  father-in-law,  appellee  is  not  entitled 
to  recover  for  his  mental  suffering  caused  by 
its  error  in  transmitting  the  telegram  and 
the  absence  of  the  father-in-law  occasioned 
thereby.  .  ■ 

We  do  not  regard  the  question  which  the 
appellant  thus  seeks  to  present  as  an  open 
one  In  Alabama.  We  think  that  the  deci- 
sions of  our  Supreme  Court  are  clearly  to 
the  effect  that  yrhen  a  telegram  Is  sent  an- 
nouncing serious  Illness  or  death,  and  tbe 
relationship,  by  blood  or  marriage,  between 
the  sender  and  the  sendee  is  such  as  to  war^ 
rant  the  recovery  of  damages  for  mental 
suffering,  on  account  of  such  relationship, 
caused  by  negligence  In  the  transmission  or 
delivery  of  such  telegram,  the  sender  may 
recover  for  mental  suffering  occasioned  by 


reason  of  audi  neCUieiiea^  wfasQuv  tbe  re- 
lationship la  dlactoaed  or  mrt.  Western  Un- 
ion T^le^pb  Oo.  T.  McMoETls,  VSS  Ala.  B63. 
48  South.  849,  132  Am.  St  Bcp.  46. 

It  seems  that  In  those  jurisdictions  wberu 
the  rale  above  announced  does  not  obtain, 
the  tmdee  may  always  leoorer  for  mental 
pain  or  suffering  occasioned  by  ne^ect  in  the 
transmission  or  dellTezy  of  such  a  telegram 
sent  him  by  his  agent  In  all  tbe  states,  it 
la  held  that  tbe  telegram  diows  its  Import- 
ance, and  the  fact  that  It  la  addressed  to  tbe 
sendee  is  sufficient  evidence  to  the  tdegrapb 
company  of  the  near  relatioiuhip  of  the 
sendee  to  the  sidi  or  dead  person  to  notify 
it  that  mental  pain  or  suffering  will  probab- 
ly result  to  the  sendee  by  reason  of  n^ect 
In  transmitting  or  d^Iverlng  such  a  tele- 
gram. Under  the  facts  In  this  case,  we  are 
Inclined  to  the  opinion  that  in  those  Joris- 
dlctions  In  which  the  rule  Invoked  by  ap- 
pellant obtains,  the  ai^>ellee  In  this  case 
would  be  held  to  be  entitled  to  recover.  The 
telegram  announced  the  death  of  a  woman 
and  fixed  the  time  of  her  funeral.  The  ap- 
pellant was,  under  the  decisions  of  aU  the 
states,  charged  with  knowledge  of  the  fact 
that  Caddell  was  her  near  relative.  The  tel- 
egram shows  on  its  face  that  its  sender  was 
the  hmJtand  of  the  dead  woman  and  as  ap- 
pellant therefore  knew  that  the  telegram 
was  sent  by  the  husband  of  the  deceased  to 
one  of  her  near  relatives,  we  are  of  the  opin- 
ion that  there  was  sufficient  evidence  in  pos- 
session of  appellant  at  the  time  the  tele- 
gram was  delivered  to  it  for  transmission, 
to  have  put  it  on  inquiry  as  to  the  real  re- 
lationship between  the  sender  and  the  sen- 
dee of  the  telegram.  Westum  Union  Tele- 
graph Co.  V.  Benson.  159  Ala.  264,  48  Sonth- 
712. 

[4]  4.  A  prima  fade  case  was  made  out  by 
appellee,  so  far  as  the  negligence  vel  non  of 
appellant  was  concerned,  when  his  evidence 
disclosed  the  fact  that  the  telegram  dellv* 
ered  to  Caddell  was  not  a  copy  of  the  tele- 
gram which  appellee  delivered  to  it  at  Co- 
lumbus to  be  transmitted  to  CaddelL  4  May- 
field's  Dig.  p.  936. 

We  have  above  discussed  all  of  the  assign- 
ments of  error  in  this  case  which  appear  to 
us  to  possess  merit,  and  we  find  no  error  in 
the  record. 

The  Judgment  of  the  court  below  is  af- 
firmed. 
Affirmed. 


'      BABEEB  T.  STATE. 
(Court  of  Appeals  of  Alabama.    Dec,  21, 
1911.) 

CanniTAi.  La.v  (|  834*)  —  iNSTSucrnms  — 
Comment  on  Instbuctiokb  Given. 

Under  Code  1907,  S  5364,  which  provides 
that  charges  .must  be  given  or  refused  in  tlic 
terms  in  which  they  are  written,  the  giving  of 
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a  diarge  od  raaioiuble  donbt  in  a  marder  cue, 
with  the  remark:  "This  is  a  fool  charge,  bat 
I  will  gire  it  to  you,  gentlemea  of  the  jurj,  at 
the  Sapreme  Court  has  said  it  was  good  law; 
but  io  my  opiiiion  it  is  misleading"— is  a  modifi- 
cation or  a  critieiam  of  the  charge,  conBtituting 
reversible  error, 

{Ed.  Note.— For  other  case^  see  Criminal 
Uw.  Cent  IHs.  11  2(02.  2014;  Dee.  Dig.  t 
8M.*] 

Appeal  from  Circnlt  Court,  Klmore  Coun- 
ty; W.  W.  Pearson.  Judge. 

Dawes  Barker  was  couTlcted  of  murder 
In  the  Becoud  degree,  and  he  appeals.  Be- 
Teraed  and  remanded. 

Lancaster  &  Smoot  and  J.  M.  HoUey,  for 
appellant  B.  C  Brtckell,  Atty.  Gen.,  and 
W.  h,  HarUn,  Aast  Atty.  Qen.,  for  tba 
8tat& 

WAIiKSB,  P.  J.  The  defendant  requested 
the  coort  to  give  this  wrlttat  charge:  "A 
reasonable  doubt  la  not  the  same  as  the 
probability  of  his  innocence.  A  reasonable 
doubt  of  the  defendant's  guilt  may  exist, 
Then  the  evidence  falls  to  oonvlnce  the  Jury 
that  there  is  a  probability  of  defendant's  In- 
Doceooev"  In  reference  to  the  action  of 
the  court  In  this  connection,  the  bill  of  ex* 
ceptfons  states:  "The  court  gave  this  charge 
at  the  reqnest  of  the  defendant,  but  at  that 
time  and  In  the  presence  of  the  Jury  made 
the  following  remarks  In  reference  to  said 
charge,  to  wit:  This  Is  a  fool  charge,  but 
I  will  give  It  to  you,  gentlemen  of  the  Jury, 
as  the  Snpreme  Court  has  said  it  was  good 
law;  but  in  my  opinion  it  Is  misleading.' 
To  thla  remark  ot  the  court  the  defendant 
then  snd  there  duly  excepted." 

The  statnte  provide  that  "charges  moved 
fbr  by  either  party  must  be  in  writing,  and 
mast  be  given  or  refused  in  the  terms  In 
which  they  are  writtoL"  Code,  f  5304.  In 
giving  effect  to  this  statute,  it  has  been  held 
that  the  court  may  explain  to  the  Jury  a 
wiittra  charge  ^ren  at  the  Instance  of  a 
party,  but  Is  not  permitted  to  qualify  or 
modify  It  (Callaway  &  Trultt  t.  Gay,  148 
Ala.  B24,  39  South.  277),  and  that  even  when 
a  glTen  written  diarge  asserts  a  proposition 
whid  la  legally  incorrect,  or  which  for  any 
reaaoo  the  court  might  properly  have  refus- 
ed to  assert,  the  statute  has  ttie  effect  of 
pmX^fs  the  addition  to  It  by  the  court  of 
any  quallflcation  of  It  a  reversible  error 
(BnjuDd  V.  States  B2  Ala.  822;  Edgar  v.  State, 
43  Ala.  40).  It  cannot  well  be  claimed  that 
by  tbe  act  of  the  court  In  accompanying  the 
givlnc  of  an  Instmctlmi  requested  with  a 
statement  that  it  is  a  tool  charge,  which,  in 
the  oldnion  of  the  court,  is  misleading,  the 
InatmctltnL  as  givoi  is  not  so  modified,  and 
its  weight  with  the  Jury  as  a  guide  for  th^ 
deliberattona  so  Impaired,  as  probably  to 
lead  Cbem  to  emislder  it,  if  they  ctmsUer  it 
at  all,  mainly  with  the  view  of  not  being 
misled  by  it,  rather  than  to  regard  U  with 


that  respect  which  should  be  aocorOed  to  tba 

instructions  of  the  court  as  to  the  law  ap- 
plicable to  the  Issues  of  fact  to  be  passed  on. 

Without  regard  to  whether  or  not  there 
was  merit  in  the  court's  criticism  of  the 
charge,  it  was  Improper  for  it  to  indulge  in 
disparaging  remarks  to  the  Jury  In  refer- 
ence to  a  proposition  embodied  in  a  charge 
given  to  them  as  a  part  of  the  law  by  which 
they  should  be  governed  In  the  discharge  of 
the  duty  Imposed  upon  them.  The  Jnry 
should  not,  by  any  act  or  statement  of  the 
court,  be  left  under  the  Impression  Uiat  any 
part  of  the  Instmctlonfl  to  them  is  by  the 
court  itself  regarded  as  unworthy  of  arorov- 
al  as  a  statement  of  what  the  law  really  Is, 
or  that  it  is  perfunctorily  or  unwillingly  giv- 
en to  them  In  charge  as  a  part  of  the  law 
of  the  case,  though  the  court  withholds  from 
It  its  assent  or  approval.  It  Is  idle  to  expect 
a  Jnr7  to  give  respectful  consideration  to  a 
charge,  when  the  court  makes  known  that  It 
regards  the  proposition  emttodied  In  it,  not 
as  law,  but  as  mere  foolishness. 

Other  questions  presented  by  the  record 
need  not  be  passed  on,  as  0»ey  may  not  arlaa 
on  another  trial. 

Reversed  and  remanded. 


SIUJS  V.  STATBL 
(Court  of  Appe^s  of  Alabama.  Nov.  80, 1911.) 

1.  CsnnNAL  Law  (|  U69*)— Trial— Cusiira 

Ebbob. 

Any  error,  consisting  of  erosB-ezamioation 
of  a  witness  as  to  whether  he  and  another 
witness  for  the  state  were  dmnk  on  the  night 
before  the  diflSciiIt;  with  reference  to  which 
they  testified,  was  cured  by  the  snbseQuent  ad- 
mission of  uncontradicted  evidence  of  the  fact 
sought  to  be  elicited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S|  3137-8143;  Dec.  Dig.  f 
1169.*] 

2.  WiTNBSSBS   (i  330*)— OBOSS-EXAlCniATIOn 

—Relevancy. 

In  a  prosecution  for  homicide,  questions 
asked  of  a  witness  on  cross- ezamloation  as  to 
the  race  or  color  of  another  witness  tor  the 
state,  and  as  to  witness'  improper  relations 
with  her,  were  properly  disallowed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S|  1106-1108;  Dec  Dig.  {  330.*] 

3.  Witnesses    ({  414*)  —  Cobbobobatzon — 
Declabationb. 

Evidence  as  to  statements  made  by  wit- 
ness in  conformitir  with  the  testimony  given  by 
him  was  inadmissible. 

{Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |i  1287,  1288;  Dec.  Dig.  %  414.*] 

4.  wlthbssbs   (i  888*)  —  contbadictioh — 

Foundation. 

A  witness  may  not  be  contradicted  by 
proof  of  inconsistent  statements,  unless  a  prop- 
er fonndatioQ  therefor  has  been  laid. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S8  1233-1246;  Dec  Dig.  S  388.*] 

0.  HOUICIOB  (S  112*)  —  SlLF-DUTENSI!— PBO- 

voKiNo  Difficulty. 

A  defendant  who  provoked  or  brought  on 
tiie  difficulty  wbidi  resulted  In  the  homkdde 
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with  which  he  la  charged,  cannot  set  ap  self- 
defense. 

[Ed.  Note,— For  other  cases,  see  Homicide, 
Cent.  Dig.  SI  145-160;  Dec  Dig.  S  112.*1 

6.  GBiuinAi,  Law  (J  829*)— Tbiai*— Instbuo- 
nona — Rkquzst  to  Ohabgb. 

It  Is  not  error  to  refuse  a  request  to 
charge,  snbstantiaUy  covered  by  instructiona 
given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011;  Dec.  Dig.  S  829.*] 

Appeal  from  City  Court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Lee  Sills  was  ctmTlcted  of  murder  in  the 
second  degree,  and  he  appeals.  Affirmed. 

The  bin  of  exceptions  shows  Uut  Weln- 
acker  was  called  by  the  defendant,  and  the 
defendant  olEered  to  show  by  him  that  John 
Jackson  made  a  statement  conforming  to 
his  tMtlmony  in.  court  b^re  he  saw  either 
Dudley  or  Groster.  The  testimony  offered 
by  Baker  was  In  the  shape  of  a  written 
showing  that  be  would  swear  that  Mary 
Vigo  told  him  she  was  drunk  at'the  time  of 
the  difficulty  between  Ray  and  8111s,  and 
did  not  know  anything  about  It. 

Charge  8,  given  tat  fbe  state.  Is  as  fol- 
lows: "If  the  Jury  believe  beyond  all  rea- 
sonable doubt,  ^m  the  eridence,  that  the 
difficulty  was  caused  and  commmced  by  rea- 
son of  an  opprobrious  epithet  by  the  de- 
fendant, then  he  would  not  be  entitled  to,  set 
up  self-defense." 

Webb  A  McAlplne,  for  appellant  R.  C. 
Brlckell,  Atty.  6en.,  and  T.  H.  Seay,  Asst 
Atty.  GoL.  for  the  8tat& 

WALKER,  P.  J.  [1]  If  there  was  any 
prejudicial  error  in  the  rulings  of  the  court 
on  the  questions  asked  John  R.  Stogsdale, 
a  witness  for  the  state,  on  his  cross-examl- 
□ation,  as  to  whether  he  and  another  wit- 
ness for  the  state  were  drunk  on  the  night 
before  the  occurrence  of  the  difficulty  in  ref- 
erence to  which  they  testlfled,  that  error 
was  cured  by  flie  mbeeqnent  action  of  the 
court  in  admitting  uncontradicted  evidence 
of  the  tKt  sought  to  be  ^dted  by  those 
questions. 

[2]  The  questions  asked  the  same  witness 
on  his  cross-examination  as  to  the  color  or 
race  of  Mary  Vigo,  another  witness  for  the 
'State,  and  as  to  his  illicit  sexual  relations 
with  her,  called  for  matters  which 'were  Ir^ 
relevant  to  any  Issue  in  the  case,  and  there 
was  no  error  in  sustaining  objections  to 
those  questions.  Fonville  t.  State,  91  Ala. 
30.  8  South.  688;  Crawford  v.  State.  112 
Ala.  1.  21  South.  214. 

[9]  Under  the  rule,  prevailing  in  this  state, 
that  proof  of  declarations,  verbal  or  writ- 
ten, made  by  a  witness  out  of  court,  is  In- 
admissible In  corroboration  of  his  testimo- 
ny (Jones  V.  State,  107  Ala.  93,  18  South. 
237;  Nichols  v.  Stewart.  20  Ala.  358).  the 
court  properly  sustained  the  objection  to  the 


testimony  souglit  to  be  dldted  by  the  de- 
fendant from  the  witness  Welnadcer  as  to 
statements  mode  by  John  Jackson,  another 
witness  tor  the  defendant,  in  conformity 
with  the  testimony  given  by  him. 

[4]  The  testimony  of  Walter  Baker  aa  to 
a  statement  made  to  him  the  witness 
Mary  Vigo  which  was  Inconslstmt  with  her 
testimony  was  iiroperly  excluded,  because  of 
the  failure  to  lay  the  proper  predicate  for 
the  Introduction  of  evidence  of  such  contra- 
dictory statement 

[5]  The  court  WhB  not  in  error  In  giving 
charge  8,  requested  by  the  counsel  for  the 
state.  It  asserted  tlie  familiar  proposition 
tiiat  a  defendant,  who  provoked  or  brought 
on  the  difficulty  which  resulted  in  the  boml^ 
cide  with  which  be  is  chaiged,  cannot  set 
up  self-defense.  Storey  t.  State,  71  Ala. 
829;  Hendricks  State,  122  Ala.  42,  26 
South.  242. 

[6]  The  proposition  embodied  In  the  writ- 
ten charge,  refused  to  the  def^idant,  as  to 
the  presumption  of  Innocrace  to  be  Induced 
in  his  favor,  was  snlwtantlaUy  covered  by 
another  wrlttra  durge  given  at  hla  instanceb 
and  the  court  Is  not  diargeable  with  revers- 
ible error  because  of  Its  refnsal  to  repeat  the 
proposition,  when  stated  In  slightly  va.ry- 
Ing  terms. 

The  counsel  for  the  appellant  do  not  un- 
dertake to  point  out  a  fault  in  any  other 
ruling  of  the  court  In  giving  or  refusing  in- 
structions, and  we  discover  no  prejudicial 
error  In  any  of  those  mlingsi 

Affirmed. 


HUDSON  V.  WRIGHT. 
(Court  of  AppeaU  of  Alabama.  Dec.  19.  1911.) 

1.  Lanolobo  ahd  Tenant  ({  248*)— C£.axu 
roB  Rbnt— Pbiobitt. 

Under  Code  1907.  8S  4734.  4743,  giving  a 
landlord  a  paramount  lien  on  die  crops  for  the 
rent,  and  providing  that,  where  the  relation  of 
hirer  and  hireling  exists,  the  laborer  has  a  lien 
on  the  crop  for  tie  value  of  bis  portion,  a  land- 
lord's lieu  Is  superior  to  the  lien  of  a  hireling, 
raising  a  crop  under  an  agreement  with  the  ten- 
ant by  famishing  the  labor  for  one-half  of  the 
crop. 

[Eid.  Note.— For  other  cases,  see  landlord 
and  Tenant.  Cent  Dig.  ft  1003-1017;  Dec 
Dig.  8  248.*] 

2.  Appeal  and  Ebbob  (8  843*)— QtrBsnoiis 
Reviewable— IiuiATEBiAL  Questions. 

Where  appellee  indicates  a  purpose  to 
abandon  any  claim  baaed  on  spet^ed  counts  of 
his  complaint,  the  overmUi^  of  demarrers  to 
such  counts  will  not  be  considered  on  appeal; 
the  court  indicating  its  views  of  the  prin<»plec 
applicable  to  the  controversy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  8  843.*] 

Appeal  from  City  Conrt  of  Oadsdoi  i  J<dui 
H.  Dlsque.  Judge. 
Action  by  Harvey  Wright  pgr^wtf:  W,  N. 
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HodMO.    From  &  Jndgmcait  tor  piwlntlff. 
defeodant  anteala.  Bevened  and  remanded. 
See,  also^  1  Ala.  App.  433,  56  SQUtli.  2SS. 

Amos  E.  Goodhoe  and  G.  O.  McCord,  for 
appellant.    George  D.  Motley,  for  appellee. 

WALKER,  P.  J,  By  the  mllng  made  on 
the  former  appeal  In  this  case  (Hudson  t. 
Wright,  194  Ala.  298,  61  South.  389,  137  Am. 
St  Rep.  S6),  U  was  determined  that  the 
plalntlfF,  shown  by  the  pleadings  In  the  case 
u  they  stood  at  that  time  to  hare  been  a 
nibtenant  of  J.  T.  Wright,  was  not  bound 
by  the  resDlt  of  the  attachment  suit  brought 
by  the  defendant  against  J.  T.  Wr^ht,  with 
which  the  plaintiff  was  not  In  any  way  con- 
nected. 

[1]  On  one  aspect  of  the  evidence  develop- 
ed on  the  trial  of  the  case  which  la  under 
rerlew  on  this  appeal,  the  appellee  was  not 
S  SBbtenant  of  J.  T.  Wright,  but  made  the 
crops  in  reference  to  which  this  suit  was 
instituted  tmder  an  agreement  between  him 
and  J.  T.  Wright,  by  the  terms  of  which  the 
latter  famished  the  land,  teams,  etc.,  and 
tbe  plaintiff  furnished  the  labor,  and  was  to 
receive  one-half  of  the  crops  raised.  On  this 
aspect  of  the  evidence,  the  plaintiff  was  a 
lilrelhig  of  J.  T.  Wright,  and  had  no  prop- 
erty or  interest  in  the  crop,  save  that  he 
had  a  lien  on  the  crop  for  "tbe  value  of 
the  portion  of  the  crop  to  which  he  was  en- 
titled,'* which  lien  was  subordinate  to  tbe 
lien  of  tbe  landlord  "on  the  crop  grown  on 
the  rented  lands  for  tbe  rent  of  the  current 
vear,  and  for  advances  made  In  money  or 
other  thing  of  value,"  etc.  Code  1907,  IS 
4734,  4743;  Hudson  v.  Wright,  1  Ala.  App. 
433,  56  South.  258.  That,  as  against  a 
plaintiff,  having  such  a  relation  to  the  sub- 
ject of  controversy  as  Is  indicated  by  the 
aspect  of  tbe  evidence  above  mentioned, 
erldenoe  was  admissible  to  show  that  the 
eDttre  crop  grown  on  the  rented  land  and 
levied  on  In  the  attachment  suit  instituted 
by  tbe  defendant  as  the  landlord  was  not 
BoflBcient  to  satisfy  the  amount  due  him  as 
landlord,  was  ruled  in  the  case  last  cited. 
And  that  the  court  was  In  error  in  assum- 
ing, as  it  did  in  its  oral  charge,  that,  under 
that  aspect  of  the  evidence,  the  plaintiff 
was  entitled  to  recover,  Is  made  manifest 
br  what  was  said  in  the  opinion  rendered 
la  that  case  on  a  similar  atate  of  facts. 

QI  The  counsel  for  the  appellee  asserts 
in  Us  bri^  as  a  reason  for  this  court's  de- 
dintng  to  review  the  action  of  tbe  trial  court 
In  orerrnllng  dHunrrers  to  the  third  and 
foarth  counts,  which  were  added  to  the  com- 
jriaint  by  amoidmait,  that  tiioee  connts  were 
wlthdcawiL  Tbe  record  does  not  sustain  this 
claim;  tbe  counts  of  the  complaint  whidi 
it  Bhowi  were  withdrawn  by  the  plaintiff 
befng  eoonts  A  and  B,  wblch  are  not  set 
out  Bnt  as  the  appellee's  counsel  indicates 
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a  pnrpoae  to  abandon  any  dalm  buad  on 
the  third  and  fourth  counts  of  tbe  complaint, 
and  as  what  baa  been  said  sufficiently  In- 
dicates tbe  views  of  tbe  court  as  to  the 
principles  applicable  to  the  controversy  be- 
tween the  parties,  tbs  rullnc  on  tbe  demur- 
rers to  those  counts  need  not  be  passed  upon 
spedflcally. 
Reversed  and  renunded. 


MOSELET  V.  SEL&IA  NAT.  BANE. 
(Court  of  Appeals  of  Alabama.   Dec.  19.  1911.) 

L  Sdsdat  (IS  U,  IS*)— NoTSs— VAUorrr. 

A  note  made  and  delivered  on  Sunday  is 
void,  and  cannot  be  ratified. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  8S  80,  46;  Dec.  Dig.  H  11,  IB.*] 

2.  Bills  and  Notks  (J  375»)— Bona  Fide 

PUBCHASSB— SDITDAT  OOnTBACT. 

Where  a  note  and  chattel  mortgage  secur- 
ing It  were  executed  on  Smiday,  but  dated  as 
of  a  secular  day,  and  an  Innocent  parchaser 
took  them  for  value,  without  notice,  before  ma- 
tority,  the  maker  was  estopped  to  defeat  an 
action  thereon  by  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  974;  Dec.  Dig.  |  376.*] 
8.  Appeal  Ann  Ebbob  (I  lOBO*)— Habxlbss 

EbBOB  —  BBBOHEOtTS  ADUIBSIOir  OW  EVI- 
DENCE. 

Where,  in  detinue  by  the  holder,  as  col- 
lateral security,  of  a  note  and  mortgage  for 
the  personalty  covered  by  tbe  mortgage,  there 
was  no  controversy  over  the  execution  of  tbe 
note  and  mortgage  and  hypothecation  agree- 
ment, the  mode  of  proving  the  signatures, 
though  erroneous,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  If  4158-4160;  Dec  Dig.  | 
1060.'] 

4.  Chattel  Mobtoages  (S  209*)— TBAirsnBS 
—Title  or  TBAHsrEBBE. 

Where  a  note  and  chattel  mortgage  se- 
curing it  were  transferred  by  the  payee  as 

collateral  security  by  Indorsing  the  note  in 
blank  and  delivering  it  and  the  mortgage  to  the 
transferee,  tbe  legal  title  to  tbe  chattels  cov- 
ered by  the  mortffBige  passed  to  the  transferee. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cent  Dig.  fiS  456,  457;  Dec  Dig.  | 
209.*] 

5.  Appeal  and  Ebbob  (S  1060*)— Habuless 
EsBoa  —  Ebboneous  Anioasioir  or  Evi- 
dence. 

Where  a  transferee  of  a  chattel  mortgage, 
who  obtained  by  the  transfer  the  legal  title  to 
the  chattels,  brought  an  action  against  the 
mortgagor  in  detinue  for  the  chattels,  tbe  er- 
ror, if  any,  in  admitting  in  evidence  tbe  hy- 
pothecation agreement  involved  in  the  trans- 
fer was  not  prejudicial  to  the  mortgagor;  the 
right  to  recover  not  resting  on  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4153-4160;  Dec  Dig.  S 
1000.*] 

Appeal  from  Circuit  Court,  Dallas  County: 
B.  M.  Miller,  Judge. 

Action  by  the  Selma  National  Bank  against 
L.  H.  Moaeley.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Artbnr  M.  Pitts,  for  appellant  Pettua, 

Jeffries,  Pettus  A  Fuller,  for  appellee. 
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PELHAM,  J.  The  rulings  on  the  pleadings 
In  the  trial  court  raise  the  question  on  this 
appeal  as  to  whether  or  not  the  maker  of  a 
negotiable  note  that  Is  void  because  of  hav- 
ing been  made  and  delivered  on  Sunday, 
but  which  is  dated  by  the  maker  on  a  secular 
day,  is  estopped  from  pleading  the  Illegality 
of  the  note  in  bar  of  recovery  in  a  suit 
brought  by  an  Indorsee  who  acquired  the 
note  before  maturity,  and  for  a  valuable 
consideration,  without  notice  of  its  Illegality. 

The  appellee  brought  an  action  of  detinue 
against  the  appellant  based  on  a  mortgage 
given  by  the  appellant  to  the  Schwa  rz  Com- 
mission Company  on  personal  property  sought 
to  be  recovered  in  this  suit  The  commission 
company,  a  firm  doing  an  advancing  bual* 
ness,  transferred  the  mortgage,  and  note  se- 
cured by  It,  to  the  appellee  bank  as  collateral 
security,  alosg  with  other  notes  and  mort- 
gages to  secure  a  loan  made  by  the  bank  to 
the  commission  company.  The  note  was  In- 
dorsed to  the  bank  In  blanX  by  the  payee 
at  the  time  of  Its  hypothecation,  together 
with  the  mortgage,  and  both  note  and  mort- 
gage were  delivered  to  the  bank  before  ma- 
turity, for  a  valuable  consideration,  under 
a  hypothecation  agreement,  together  with 
other  collateral  securities,  not  connected  with 
this  suit.  The  note  and  mortgage  were  ex- 
ecuted and  delivered  on  Sunday,  January  2, 
1010,  but  were  dated  by  the  maker,  or  payee, 
with  the  maker's  knowledge  and  consent,  on 
a  secular  day,  to  wit,  the  following  Monday, 
January  3,  1910.  The  mortgage  was  record- 
ed several  days  after  its  execution,  and, 
after  being  recorded  and  before  maturity, 
was  transferred  to  the  appellee  In  the  due 
course  of  business.  The  complaint  is  in  the 
code  form  for  the  recovery  of  specific  prop- 
erty. The  defendant  filed  pleas  of  the  gen- 
eral Issue,  made  a  suggestion,  under  the  stat- 
ute, that  the  salt  was  based  on  a  mortgage, 
with  request  to  ascertain  the  amount  due  on 
the  mortgage,  and  also  filed  a  plea  of  pay- 
ment and  three  special  pleas,  setting  up  the 
fact  that  the  mortgage  and  note  were  ex- 
ecuted and  delivered  on  Sunday,  and  there- 
fore were  void.  To  these  special  pleas,  the 
plaintiff  filed  replications,  -  averring.  In  sub- 
stance and  effect,  that  plaintiff  purchased  the 
note  and  mortgage  In  the  due  course  of  busi- 
ness from  the  original  payee  for  a  valuable 
consideration,  before  maturity,  and  without 
notice  or  knowledge  of  any  defense  existing 
between  the  original  maker  and  payee,  and 
that  the  defendant  was  estopped  from  plead- 
ing that  the  note  was  executed  and  delivered 
on  Sunday  and  void,  for  the  reason  that  it 
had  been  falsely  dated  by  defendant  on  a 
secular  day,  for  the  purpose  of  holding  it 
out  as  a  valid  transaction  to  Induce  persons 
to  deal  with  it  as  such,  and  that  plaintiff 
had  60  dealt  and  purchased  It  in  good  faith, 
believing  It  to  have  been  executed  and  de- 
livered on  a  secular  day,  as  on  the  face  of 
the  paper  purported  to  be  the  fact  Demur- 
rers to  these  replications  were  overruled* 


and  the  court's  action  In  ovemdinff  the  de> 
mnrrers  is  assigned  as  error. 

[1]  Xt  has  been  the  settled  law  In  this 
state  for  many  years  that  a  note  made  and 
delivered  on  Sunday  cannot  be  enforced ;  nor 
win  a  subsequent  ratification  validate  it,  as 
It  was  originally  void.  Bhlpp^  v.  East- 
wood, 0  Ala.  198.  Chief  Justice  Collier,  how- 
ever, In  referring  to  such  contracts  In  reo- 
derlng  the  opinion  of  the  court,  in  Saltmarah 
V.  TuthlU,  13  Ala.  390,  406.  says:  "It  has 
been  repeatedly  determined  that  a  penalty 
Inflicted  by  statute  upon  the  doing  of  an  act 
is  equivalent  to  a  prohibition,  and  a  contract 
relating  to  It  is  void.  See  Shippey  and 
Another  v.  Eastwood.  9  Ala.  198,  200.  Under 
the  Influence  of  this  rule,  it  has  been  decided 
that  a  contract  made  on  a  Sunday  Is  void, 
and  a  security  founded  on  It  Is  not  recover- 
able at  the  suit  of  a  party  to  the  Illegal  con- 
sideration. But,  as  the  act  does  not  declar« 
that  both  the  contract  and  secnrl^  are  void, 
the  authorities  clearly  Indicate  that  a  buna 
fide  indorsee  of  n^otiable  paper,  founded 
upon  such  a  contract,  who  acquires  it  before 
maturity,  without  notice  of  the  Illegality,  for 
value,  may  enforce  Its  payment" 

[2]  The  case  of  Saltmarsh  v.  Tuthlll  Is  cited 
by  the  court  in  rendering  Its  opinion  In  the 
case  of  Cranson  v.  Ooss,  107  Mass,  439,  9 
Am.  Bep.  45,  In  support  of  this  proposition, 
declared  by  that  case  to  be  the  law:  "But  it 
Is  also  agreed  that  the  note  bears  date  of  a 
secular  day;  and  that  the  plaintiff  is  a  bona 
fide  holder  of  the  note,  for  a  valuable  consid- 
eration, and  took  It  before  It  came  due. 
without  notice  of  any  defect,  illegality,  or 
other  infirmity  in  the  same.  The  plaintiff, 
therefore,  not  having  participated  In  any 
violation  of  law,  and  having  taken  the  note 
before  Its  maturity,  for  good  consideration, 
and  without  notice  of  any  Illegality  in  its 
iQceptlon,  may  maintain  an  action  thereon 
against  the  maker.  To  hold  otherwise  would 
be  to  allow  that  party,  who  alone  had  been 
guilty  of  a  breach  of  the  law,  to  set  up  his 
own  Illegal  act  as  a  defense  to  the  suit  of  an 
Innocent  party.  This  view  la  supported  by 
the  judgments  of  all  the  courts.  Bngllsh  and 
American,  that  have  considered  the  question." 

The  opinion  in  the  case  of  Saltmarsh  v. 
Tuthill  is  criticized  In  Burns  v.  Moore,  76 
Ala.  339,  62  Am.  Bep.  332.  and  Anderson  v. 
Bellinger,  87  Ala.  334,  338,  6  South.  82,  4 
L.  R.  A.  680,  13  Am.  St  Rep.  46,  and  the 
statute  in  force  at  the  time  of  the  prior  deci- 
sion pronounced  less  "sweeping  and  vitiating 
In  Its  effect";  but  the  distinction  drawn  in 
the  latter  case  la  placed  on  the  adjudication 
in  the  first  case  having  been  related  to  a 
negotiable  instrument  which  "depended  for 
the  result  reached  on  the  general  principle 
which  frees  commercial  paper  from  Infirmi- 
ties of  which  subsequent  holders  have  no  no- 
tice."   Anderson  v.  Bellinger,  supra. 

On  the  proposition  of  estoppel  as' applied 
to  the  bolder  of  commercial  paper,  it  is  said 
by  the  Justice  twderlng  Uu  opinion  of  the 
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court  In  Kuox  ▼.  Qlffoid,  K  Wia.  QBl,  20 
Am.  Bqpb  28:  **Wa  bold  tlilB  rule:  Tbat, 
when  a  party  makes  and  puts  In  drcnlatlon 
a  negotiable  note  purporttng  to  be  made 
and  bearing  date  on  some  secular  day,  he  la 
estfvped,  aa  against  an  Innocent  bolder,  tram 
showing  tbat  It  vas  actoally  execnted  and 
dellTered  on  Sunday.  We  cannot  well  oon- 
celre  of  a  stronger  case  for  the  applicatloa 
of  the  doctrine  at  mtontti  than  neb  a 
ease  preecntB." 

We  Ihid  the  ttdlovtng  holding  In  Johns  t. 
Baney,  45  Iowa.  241:  "In  the  case  before 
us,  the  plaintiff  canaed  the  contract  to  be 
dated  M  I3wus^  It  had  been  execnted  on  a 
KCDiar  day.  By  this  act,  the  defwdants 
may  hare  been  misled  and  Induced  te  belleire 
that  the  defttise  now  made  to  the  contract 
did  not  In  fact  exist  WhUe  gtrlng  all  the 
awearanoe  of  legality  to  bla  emtnxtt  plain- 
tut  cannot  set  mi  its  Illegally  to  protect 
blmsdf  agalnat  the  Inatromoit,  wboi  In  the 
bands  of  a  smod-falth  bolder,  without  notlcew 
He  Is  estopped  to  doiy  the  vMldlty  of  the 
Instmmait,  wh^  be,  by  his  own  act,  has 
glren  It  andl  <diaracter.**  The  last-menttoned 
case  is  died  approvli^Ely  In  Lelghtman  t. 
Xadetska.  58  Iowa,  670^  12  N.  W.  736,  48 
Am.  Bepi.  ISB,  where  the  court,  in  pasdng 
m  a  case  InTolvlng  the  same  principle,  nses 
this  expression:  "It  Is  only  against  a  person 
in  equal  fanlt  that  a  defendant  can  be  al- 
lowed to  allege  his  oivn  torpltude,** 

Intbecaseof  Tlntou  Peck,  14  Mich.  287, 
the  court  says:  *'Tbl8  note  bore  upon  its  face 
a  legal  date,  whidb  was  placed  upon  it  tor 
tbe  express  purpose  of  obtaining  credit  for 
it  as  a  lawful  Instrumwt;  and  It  would 
certainly  be  Talid  In  tbe  bands  of  a  bona  fide 
bolder."  And,  referring  to  the  nde  protect- 
ing a  bona  fide  bolder,  tbe  court  further 
says:  "And,  apart  from  this  rule,  where 
steps  are  taken  to  Induce  a  belief  tbat  a 
note  was  not  made  on  Sunday,  we  should 
not  be  prepared  to  bold  tbat  a  party  could 
assert  bis  own  fraud  In  bla  defense." 

In  Love  r.  WeOls,  25  Ind.  503,  87  Am.  Dec 
ST^  the  court  held  that,  assuming  tbat  a 
deed  was  delivered  on  Sunday,  and  void,  tbe 
Iiarty  who  executed  It  and  gave  It  a  secular 
date  could  not  set  up  the  Invalidity  of  the 
deed  against  a  subsequent  vendee,  wbo'pur- 
chased  the  land  for  a  valtiable  consideration, 
In  good  faith,  without  notice  of  the  trans- 
action having  been  had  on  Sunday.  To  al- 
low the  defendant  such  a  dtfense  would  "be 
permitting  him,  by  his  own  unlawful  act,  to 
perpetrate  a  gross  fraud  upon  Innocent  pur- 
chasers. To  such  an  act  the  law  will  not 
lend  Its  aid,  or  give  Its  sanction."  Love  t. 
Wells,  siqira.  I 

Many  authorities  support  the  proposition ' 
that,  notwithstanding  promissory  notes  and 
other  instruments  execnted  on  Sunday  are 
void,  yet.  If  they  are  falsely  dated  as  of  an- 
other day,  and  an  inno(»nt  person  takes  tbem 
for  value  and  without  notice,  tbe  maker  is 
estopped  finm  setting  up  tbat  deftase  in  a 


suit  by  an  Innocent  purduser  wltSiont  no- 
tice. See  Ball  t.  Powers,  82  Oa.  707;  Har- 
liscm  V.  Powws,  70  Oa.  218;  Bank  t.  Msy- 
berry.  48  Me.  198;  Bank  v.  ThcHnpsMt,  42  N; 
H.  889:  Trleber  v.  St  Lonis  Bank.  81  Ark. 
128;  Clinton  v.  Graves,  48  Iowa,  228;  Gray 
Tie  Ca  V.  Bank,  100  Ky.  694,  00  8.  W.  S87; 
Bank  v.  IPurman,  4  Pa.  Saper.  Ot  4U;  Hdse 
V.  Bnmpass,  40  Ark.  546;  Oreatbead  v.  Wal- 
ton, 40  Conn.  226 ;  Bank  v.  Butler,  157  Mass. 
648,  82  N.  B.  909;  Gordon  v.  Levhie,  197 
Mass.  268,  88  N.  S.  801,  15  U  B.  A.  (N.  SO 
243,  125  Am.  St  Rep.  361. 

The  great  we^ht  of  antfaorltleB  seem  to 
bold  that  one  who  gives  to  an  instrument  a 
legal  date,  thereby  authorising  Innocent  par- 
ties to  deal  with  It  as  such,  cannot  be  beard 
to  doiy  tbe  legality  of  date  in  a  sidt  against 
him  by  an  innocent  holder,  who  came  Into 
possession  as  a  bona  fide  purdiaser  for  value, 
without  notice.  It  wrald  seem  that  this  rale, 
as  applicable  to  commerdal  papw,  is  eesen- 
tislly  Just  and  based  on  sound  reason.  By 
Intmtlonally  ^vlng  a  Dutiable  note  a  false 
date,  so  as  to  make  It  appear  valid  on  Its 
Hce,  tbe  maker  holds  it  out  and  represoits 
It  to  be  a  valid  Instrument  and  Invites  aU 
parties  to  deal  with  and  treat  It  as  his  le- 
gal act  and  binding  obligation.  Giving  the 
note  a  false  date  for  this  purpose,  If  not  an 
express  representation  of  Its  validity  that 
would  ettojp  tbe  maker  from  denyliu;  its  le- 
gality <tf  date  as  ^inst  an  Innooeut  bolder, 
is  a  representation  necessarily  Implied  from 
tbe  circumstance,  and  there  is  no  real  dif- 
ference between  the  express  and  implied 
resentation.  As  said  by  Mr.  Story  (Story's 
Bq.  Jur.  I  384:  "There  can  be  no  real  dif- 
ference between  an  express  represutation 
and  one  tiiat  is  naturally  or  necessarily  im- 
plied from  the  chrcnmstances."  The  r^re-' 
sentation  or  assertion,  to  create  an  estot^, 
need  not  bo  express,  but  may  be  Implied. 
Blgelow  on  Estoppel,  vol.  1, 1  6.  If  the  fslse 
representation,  either  express  or  imidled,  in- 
duced the  one  who  becomes  the  innocent  hold- 
er to  be  ctecelved  and  part  with  a  valuable 
consideration  for  what  be  honesUy  believes 
to  be  tbe  legal  obligation  ot  another,  then  It 
Is  to  protect  such  a  <me  that  the  law  of  es- 
toppel operates  to  close  the  mouth  of  the 
other  party  against  setting  up  his  own  fraud- 
ulent act  to  defeat  the  right  of  tbe  one  who 
bas  Innocently  acted  on  the  ftilse  represmta- 
tlon  and  put  himself  in  a  portion  of  disad- 
vantage. It  is  this  principle  tliat  distinguish- 
es the  cases  cited  by  appellant  from  tbe  case 
under  consideration.  In  the  case  of  Burqi 
ft  Co.  V.  Moore  ft  McGee,  76  Ala.  889,  52  Am. 
Rep.  882,  tbe  suit  was  between  the  original 
parties  to  the  transaction,  and  there  was,  and 
could  be  In  that  case,  no  qnestion  of  estop- 
pel, as  the  parties  were  in  pari  delicto  and 
tbe  maxim  applied:  "In  pari  delicto  potior 
est  conditio  defendoitls  et  posaidendls." 

Tbe  cases  of  Hanover  National  Bank  v. 
Johnson,  90  Ala.  652,  .8  South.  42,  and  B.  T. 
ft  3.  Oo.  T.  Curry,  160  Ala.  370.  49  Soiitb. 
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819^  1S8  Am.  St  Bcp.  108,  eacih  boU  fhaf  a 
note  rwttaig  on  a  oontraet  declared  void 
•tatDte  cannot  be  enforced,  eren  by  a  bona 
flde  pDVCbaser  for  Talne,  without  notice  and 
before  matnrity.  But  the  qneaticai  of  talae 
r^rewntetion  hy  tba  maker  to  induce  a  pnr- 
duse  of  the  notes  did  not  arise  In  eittier; 
and  tbcsrefore  the  doctrine  of  estoppel  was 
not  applied  or  taken  Into  oonaideration  in 
the  opinion!  of  the  court  The  former  case 
involTed  the  collection  of  a  note  given  for 
commercial  fertilizer,  and  the  contract  for 
the  sale  and  delivery  was  void,  under  tbe 
statute,  for  noncompliance  with  the  tax  tag 
provi^na.  Bad  the  maker  of  tlte  note  ac- 
companied tbe  payee  to  the  bank  end  repre- 
sented that  the  note  was  given  for  a  horse, 
or  for  some  other  legal  consideration,  or  had 
he  stated  such  fact  In  the  face  of  the  note, 
and  had  the  bank  acted  on  tbe  assertion  aud 
purchased  the  note  in  good  faith,  for  value, 
could  the  maker  afterwards  be  heard  to  al- 
lege his  own  turpitude  in  defense  of  an  ac- 
tion by  tbo  bank  on  the  note?  We  do  not 
think  BO. 

The  latttf  case  was  a  suit  on  a  note  found- 
ed <m  a  gambling  contract,  and  the  consid- 
eration was  in  Itself  Illegal  and  void,  and  a 
differ^t  rule  might  well  apply:  but,  should 
the  maker  of  a  note  founded  on  a  gambling 
consideration  induce  an  Innocent  person,  by 
an  assurance  that  tbe  obligation  was  valid, 
to  invest  his  money  In  a  purchase  of  the 
note,  could  the  maker  set  up  his  own  wrong 
to  defeat  a  recovery  at  the  hands  of  the  In- 
nocent holder?  Or  would  not  tbe  maker, 
having  by  false  representation  induced  tbe 
purchase,  be  estopped  from  pleading  his  own 
wrong  against  him  whom  he  had  deceived  in- 
to parting  with  a  valuable  consideration? 
^  Manning  v.  Manning,  8  Ala.  138;  Fton  & 
Dulaney  v.  Barclay  et  aL,  15  Ala.  626,  629. 
We  state  this,  however,  only  as  a  query, 
without  passing  on  the  question,  as  it  Is  un- 
necessary to  a  decision  of  the  instant  case. 
For  the  consideration  In  that  case  is  void, 
whereas  in  the  case  before  us  tbe  considera- 
tion Is  not  void,  and  It  is  only  the  act  of  the 
parties  that  makes  the  transaction  void;  or, 
as  the  distinction  is  expressed  by  some  of 
the  law  writers,  "Is  void  applied  to  the  con- 
tract and  not  to  the  parties." 

The  case  of  Anderson  v.  Bellinger  ft  Ralls, 
87  Ala.  834,  6  South.  82,  4  L.  B.  A.  680,  13 
Am.  St.  Rep.  46,  Is  not  In  point,  and  does 
not  touch  the  question  of  estoppel  here  pre- 
sented. That  was  an  action  on  a  statutory 
claim  bond,  and  it  Is  said  In  that  case  that 
the  statute  against  Sunday  contracts  then  in 
force  (Code  1886,  1  1749)  "is  more  sweeping 
and  vitiating  in  its  effect"  (quoting  from 
Bums  V.  Moore,  supra)  than  the  statute  in 
force  (Act  1806)  at  the  time  of  the  decision 
In  Saltmarsh  v.  TnthiU,  supra.  It  is  held 
that  transactions  In  violation  of  tbe  Sunday 
statute  are  void,  and  that  the  statute  inures 
to  the  benefit  of  third  parties,  Including  pub- 
lic officers;  but  tbe  qaestlon  of  estoppel,  as 


Invoked  b7  the  iVPeOee  In  flw  case  at  bar,  la 
not  passed  on  or  consiaerwl.  as  Out  prt^Mi- 
tlon  was  not  before  tbe  court 

The  otbw  caaes  <dted  Iqr  appelant  to  sus- 
tain his  amtaitUu  (Ala.  Nat  Bank  v.  Par- 
k«r,  148  Ala.  COS.  40  South.  967.  and  Boyett 
V.  St  Oh.  *  OU  Go^  146  Ala.  SS4.  41  South. 
706)  were  snits  for  Uw  ctdlectifm  of  notes  slv- 
m  for  commercial  tattllsws  that  had  not 
been  tagged  as  reonlred  Iqr  law.  In  the  first 
case  (Bank  r.  Parker,  supnO,  tbe  oonrt  hoMa 
that  as  the  note  rests  for  a  oonaideratloa  on 
a  void  contract  it  cannot  be,  collected  In  tbe 
hands  of  a  bona  flde  purchaser  for  value, 
without  notice,  and  cites  the  case  of  Bank 
V.  Johnson,  supra,  in  support  of  tbe  hold* 
ii^.  The  question  of  estOBpel  did  not  en- 
ter the  case.  In  the  latter  case  (Boyett  v. 
Oil  Co.),  the  court  in  ttie  opinlim  Slivered, 
considers  tbe  questitm  of  estt^pd  only  In  ao 
far  as  it  applied  to  the  defttidant  waiving 
his  right  to  plnd  the  ill^lity  of  a  void  con- 
tract because  of  his  aubwguent  Inoonstetoit 
acts  after  having  entered  into  the  contract 
The  facts  before  the  court  In  that  case  on 
which  a  waiver  or  estoppel  ms  claimed  re- 
lated  to  the  defendant's  right  to  set  up  the 
Invalidity  of  the  notes,  because  he  had  gone 
to  trial  on  an  issue  made  under  bis  pleas  to 
the  common  counts  setting  up  iiayment  of  tbe 
demand  sued  on  by  executing  notes  for  the 
claim.  Under  these  conditions,  tbe  plaintiff 
tn  that  suit  contended  that  he  was  entitled 
to  the  general  chai^  on  tbe  counts  based  ou 
the  notes,  because  the  defendant  was  estop- 
ped by  his  pleas  of  payment  and  going  to 
trial  on  that  Issue  on  the  common  counts 
from  denying  the  validity  of  the  notes.  The 
court  held  that  interposing  the  pleas  of  pay- 
ment constituted  no  estoppel  or  waiver  as  to 
the  counts  declaring  on  tbe  notes. 

The  question  presented  in  this  case  Is  not 
one  of  waiver  or  estoppel  growing  out  of 
some  subsequent  action  of  the  defendant, 
whereby  tbe  plaintiff  Is  not  lndu<»ad  to 
change  bis  position,  and  Is  pat  at  no  dis- 
advantage as  in  that  case,  but  Is  a  question 
oC  estoppel  arising  from  the  original  repre- 
sentations made  by  one  of  tbe  parties  to  a 
transaction,  on  which  tbe  other  party  relies 
In  parting  with  a  valuable  consideration;  tbe 
innocent  party  to  tbe  transaction  being  led 
by  the  false  representations  of  tbe  other  par- 
ty Into  a  position  of  disadvantage.  In  such 
a  case,  tbe  doctrine  of  estoppel  has  uniform- 
ly been  held  to  operate  and  prevent  the 
wrongdoer  from  asserting  bis  own  wrong 
against  the  claims  of  an  Innocent  party,  who 
has  been  led  to  change  his  position  to  one  of 
disadvantage  by  the  false  representations  of 
tbe  other  party  to  the  transaction.  "When- 
ever a  man  has  made  a  false  assertion  calcu- 
lated to  lead  otbers  to  act  upon  It  and  they 
have  done  so  to  their  jHreJudice,  he  Is  for- 
bidden, as  against  tiiem,  to  deny  tbe  asser- 
tion." Estoppel  and  Res-  Judicata,  Herman, 
VOL  1. 1  6. 
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We  tliink  It  mt»  to  bold,  oe  stftted  by  Mr. 
Herman  QM^vel  and  Bes  Jadicata.  toI.  2, 
I  KlfiT),  that  It  la  *'a  ffonena  rule  of  taw" 
tbat  all  notes  executed  and  deUvered  on  Bun- 
day  an  Told  between  tbe  parlies;  yet,  If 
falsely  dated  as  of  another  day,  and  such  an 
Instmmoit  comes  to  tbe  bands  of  an  tnno- 
eeot  bolder,  who  takes  it  for  value,  before 
matni^,  without  notice,  the  maker  la  est<^ 
ped,  In  an  adlon  on  snch  Instmmmit  by  tbe 
Innoeent  holder,  ftom  setttng  19  tbat  It  Is 
not  truly  dated,  and  la  a  Sunday  contract, 
and  therefore  void.  To  bold  otherwise  would 
be  to  Inrlte  frandnloit  collusion  between 
makers  and  payees  of  neeotlable  Instruments, 
who  at  th^  will  could  give  n  false  date  to 
a  negotiable  note  and  InTlte  its  use  in  the 
commercial  world,  and  th^  defeat  Its 
forcemmt  In  the  bands  of  an  innocent  pnr- 
diasw  for  value,  before  maturity,  tqr  plead- 
big  their  own  perfidy. 

I^m  what  we  have  said,  It  will  be  aeen 
tbat  the  courts  rulings  on  the  defendanfa 
demnrrera  to  the  plaintiff's  replications  were 
free  from  error,  and  tbat  there  was  no  error 
committed  the  court  In  Its  oral  charge, 
or  In  refusing  tbe  special  charges  requested 
by  the  d^endant.  All  the  oiatters  raised  by 
these  various  assignments  are  related  to  tbe 
principal  controTersy  fully  discussed  above. 
The  other  assignments  are  without  merit. 

[1]  There  was  no  real  controversy  over 
the  execution  of  the  note,  mortgage,  and  by- 
pothecatlon  agreement,  and  the  mode  of  prov- 
ing the  signatures.  If  irregular  or  even  er- 
roneous, was  without  Injury.  The  defendant 
admitted  execution  of  the  note  and  mortgage, 
and  tbe  evidence  was  without  conflict  that 
the  note  was  Indorsed  in  blank  by  the  payee, 
and  the  note  and  mortgage  delivered  to  the 
appellee,  before  maturity,  for  a  valuable  con- 
sideration. 

[4,  i]  The  1^1  -title  to  the  property  de- 
scribed in  the  mortgage  was  In  the  appellee 
aft«  tbe  transfer,  and  an  admission  of  the 
hypothecation  agreement  In  evidence  was  not 
Injudicial  to  the  Interests  of  appellant,  and. 
If  OTor,  was  without  injury,  as  appellee's 
right  of  recovery  did  not  rest  on  the  agree- 
ment The  rulings  on  tbe  evidence  assigned 
as  error  either  go  to  matters  not  prejudicial 
to  appellant  on  the  Issues  before  the  court, 
or  are  not  available  because  of  the  evidence 
sought  to  be  ^dted  and  excluded  having 
been  subsequently  admitted.  The  note  and 
mortgage  having  been  dated  on  a  secular  day, 
which  was  testified  by  appelant  (the  mak^) 
to  be  false,  and,  the  appellee  having  been 
ahown  to  have  acquired  the  papers  in  the 
vmal  course  <^  a  banking  business  for  a  val- 
natde  oonsidwatlon,  without  notice,  before 
matmitT,  thore  was  sufficient  evidence  to 
sapport  the  verdict  under  tbe  pleadings,  and 
there  was  no  error  In  refusing  tbe  gmeral 
ctat^  requested  by  appellant.   The  assign- 


BTATB  96 

ments  <HC  error  taXL  to  show  rereralble  error 
In  the  ruling  of  the  trial  ooort;  and  the  case 
will  be  afRrmed. 
Affirmed. 


MADDOX  8TATEL 
(Court  of  Appeals  of  Alabama.  Nov.  80, 1911.) 

FSUUBT  (I  19*)— Indictheni^Rbquisites— 

COlfPLXANCB  WITH  STATUTE. 

Code  1907,  {  7E»42.  provides  that  an  indict- 
ment for  perjury  Bbau  state  the  substance  of 
the  proceedings  with  which  the  alleged  false 
oath  was  connected,  and  is  qualified,  in  so  far 
as  It  relates  to  a  charge  of  perjnry  in  a  dvU 
case,  by  Code,  {  7161,  form  82,  which  prescribes 
the  form  in  which  such  an  indictment  must  be 
drawn,  as  follows:  "A.  B.,  on  an  application 
for  a  continuance  in  a  civil  action  in  the  -■ 

court  of  county,  in  which  one  C  D.  was 

plaintiff  and  the  said  A.  B.,  defendant,"  etc 
Code,  S  7182,  provides  that  the  manner  of  stat- 
ing the  acts  constituting  the  offense  in  an  in- 
dictment shall  he  as  sii^Iar  to  ibe  forms  pro- 
vided aa  the  nature  of  the  case  will  permlc 
An  indictment  for  perjnry  in  a  civil  case,  which 
charged  "tbat  before  the  finding  of  this  indict- 
ment J.  M.,  in  a  cause  pending  m  the  chancenr 
court  of  G.  county,  Ala.,  in  which  the  said  J. 
M.  was  plaintiff,  or  complainant,  and  T.  M. 
respondent  or  defendant,  was  attacked  by  a 
demurrer  for  the  sufficiency  of  its  description 
of  the  proceedings  in  which  the  perjury  charged 
was  alleged  to  have  occurred.  BM,  that  the 
indictment  states  the  substance  of  the  proceed- 
icgs  substanttally  in  the  mode  provided  by  the 
Code,  and  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  H  65,  66,  70;  Dee.  Dig.  1 19.*I 

Appeal  from  Circuit  Court,  Chilton  Coun- 
ty; W,  W.  Pearson,  Judge. 

James  M.  Maddoz  was  ocuTlcted  of  per- 
jury, and  appeals.  Affirmed. 

Thomas  A.  Curry,  for  appellant;  R.  C 
Brickell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

WALKER,  p.  J.  The  demurrer  to  tbe  in- 
dictment In  this  case  raised  the  question  of 
the  sufficiency  of  its  description  of  the  pro- 
ceedings In  which  tbe  false  swearing  charg- 
ed against  the  defendant  was  alleged  to  have 
occurred.  The  requirement  of  section  7542 
of  the  Code  of  1907  that  an  indictment  for 
perjnry,  or  subornation  of  perjury,  shall 
"state  the  substance  of  the  proceedings" 
with  which  tbe  alleged  false  oath  was  con- 
nected, so  far  as  that  requirement  c<mcems 
a  charge  of  perjury  In  a  dvll  case,  is  to 
be  read  in  the  light  of  the  construction  plac- 
ed upon  it  by  the  Legislature  itself  in  pre- 
scribing a  form  of  Indictment  for  perjury 
in  civil  cases  or  In  other  proceedings  not 
criminal  In  their  nature.  Code,  f  7161,  form 
82.  The  <mly  description  given  In  that  form 
of  the  proceeding  In  which  tbe  perjury  Is 
charged  to  have  been  committed  is  embodied 
in  the  following  words,  constituting  Its  flxvt 
clause:  *'A.  B.,  on  an  aK>llcation  for  a  con- 
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tlnnanee  In  a  ctrll  action  In  the  court 

of  ■  county,  In  which  one  C.  D.  was 
plaintiff  and  the  said  A.  B.  defendant."  etc. 
The  indictment  In  this  case  charges  "that 
before  the  finding  of  thla  indictment  James 
M.  Maddox,  in  a  cause  pending  in  the  chan- 
cery court  of  ChUton  county,  Alabama,  In 
which  the  said  James  H.  Maddos  was  plain- 
tiff, or  complainant,  and  Tabitha  H.  Haddox 
was  respondent,  or  defendant,  the  said  James 
M.  Maddox,  being  duly  sworn  by  Hugh  91. 
Simpson,  register  In  chancery  of  said  court, 
acting  as  commlBsloner  In  said  cause,  who 
had  authority  to  administer  such  oath,  false- 
ly swore,"  etc.;  the  Indictment  proceeding 
to  set  out  the  matter  charged  to  have  been 
falsely  sworn  to,  that  it  was  material,  and 
that  the  oath  of  the  defendant  In  relation 
to  such  matter  was  wUlfolly  and  oorrnptly 
false. 

The  similarity  between  this  indictment 
and  the  Code  form  in  the  feature  of  the 
description  of  the  proceedings  In  which 
perjury  Is  charged  to  hare  been  committed 
is  such  that  this  Indictment  could  not  well 
be  declared  Insuffldeut  In  that  respect  with- 
out goring  the  statutory  authority  for  the 
use  of  forms  of  Indictment  analogous  to 
those  prescribed  In  the  Code  or  as  near  sim- 
ilar as  the  nature  of  the  case  will  permit, 
where  there  Is  no  special  statutory  rule 
governing  the  mode  of  averring  the  matter 
that  is  brought  Into  question.  Code,  S§  7132. 
7161.  Indeed,  this  indictment  may  be  said 
to  "state  the  substance  of  the  proceedings" 
In  which  perjury  Is  charged  to  have  been 
committed  substantially  in  the  mode  adopted 
In  the  Code  form  of  Indictment  for  perjury 
in  a  civil  case.  Bamett  t.  State,  89  Ala. 
165,  7  South.  414;  McClerkln  t.  State,  105 
Ala.  107.  17  South.  123;  Smith  v.  State, 
103 -Ala.  57,  15  South.  866.  The  ruling  in 
the  case  of  Jacobs  State,  61  Ala.  448, 
does  not  stand  in  the  way  of  the  conclusion 
that  this  Indictment  Is  not  Insufficient  in 
the  respect  In  which  it  Is  brought  Into  ques- 
tion by  the  demurrer  to  It  The  Indictment 
under  consideration  In  that  case  was  held 
to  be  insufficient  because  of  Its  failure  to 
show  that  the  affidavit  there  charged  to  have 
been  falsely  made  C(»istituted  a  part  of  any 
legal  proceeding  in  which  there  was  au- 
thority of  law  for  taking  the  affiant's  oath 
to  It.  Certainly  that  objection  Is  not  tena- 
ble as  to  the  Indictment  here  assailed  by 
demurrer. 

Affirmed. 


LAWLET  V.  STATa 
(Court  of  Appeals  of  Alabama.   Dec  19, 1911.) 

Appeal  from  Circuit  Court,  Chilton  GooDty; 
W.  W.  Pearson,  Jodge. 

"Not  to  be  officially  reported." 

W.  J.  Lawley  was  convicted  of  perjury,  and 
appeals.  Affirmed. 


Thomas  A.  Ourry,  for  avpdUinL  B.  C 
Brickell.  Atty.  Oen.,  and  W.  L.  Martin*  AssL 

Atty.  Qen.,  for  the  State. 

PER  OUBIAM.  This  case  Is  affirmed,  on  the 
authority  of  the  case  of  James  M.  Muldox  v. 
State,  57  South.  95.  It  seems  to  be  a  com- 
panion case,  and  all  the  propoiritions  involved 
are  decided  In  the  cms  dted. 

Affirmed. 


MILFORD  V.  STATB. 

(Court  of  Appeals  of  Alubama.   Dec.  19,  1911.) 

1.  Homicide  ({  179*)— Assault  with  Inisnt 
to  muboeb— evidbkob— adhiasibiijtt. 

In  a  trial  for  assault  with  intent  to  mur- 
der accused's  wife,  it  was  proper  to  exclude 
testimony  offered  by  accused  as  tending  to 
show  that  his  mind  was  unbalanced  by  ber 
conduct,  where  there  had  been  no  previous  tes- 
timony tending  to  show  Insanity. 

[Bd.  Note.— For  other  cases,  see  Homicide^ 
Dec.  Dig.  1 179.*] 

2.  Cbxminai.  Law  (|  «81*)  —Bvidbncx— Ad- 
mission. 

Exclusion  of  evidence  which  is  prima  facie 
incompetent  is  not  error,  where  the  party  of- 
ferine  it  does  not,  by  statement  to  ue  court, 
show  that  be  will  suosequently  introduce  such 
evidence  as  will  render  the  particular  evidence 
relevant  and  materiaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  1-<KU*  I>M-  Oig.  I 

681.*] 

3.  Witnesses  (i  240*)-^!xAiiiNAnoN— Lead- 
ing QUESnOHB. 

Leadlnz  questions  asked  a  witness  in  a 
criminal  trial  are  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ii  795,  837-845;  Dec  Dig.  %  240.*] 

4.  CRnaNAi.  Law  (I  417*)— Btidbnok— Dxc- 

LAaATIONS  AS  TO  UVBAHITT. 

Though  one  accused  of  assault  with  intent 
to  murder  pleaded  Inaanity,  it  was  not  error  to 
exclude  a  question  asked  a  witness  if  she  did 
not  observe  accused,  a  short  time  before  the 
occurrence,  stroUInjc  about  a  field  picking  up 
sticks,  and  If  she  md  not  remark  to  her  nua- 
band  that  accused  acted  like  a  craay  man. 

[Ed.  Note.— For  other  eases,  see  Criminal 
l4w,  Dec  Dig.  {  417.*] 

Appeal  from  Criminal  Court,  Jefferson 
Countj- ;  S.  L.  Weaver,  Judge. 

Win  E.  MUford  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
firmed. 

J,  T.  Roach,  for  appelant.  B.  C.  Brickell, 
Att7.  GOL.  and  William  L.  Martin,  Aaat 
Atty.  a«n.,  for  the  Stat& 

DD  ORAETBNBIBD,  J.  The  defendant 
was  indicted  for  OBsanlt  with  Intent  to  mnr^ 
der,  waa  ctmvlctea  by  a  Jnry,  and  under  the 
Judgmmt  of  the  conrt,  rendered  on  the  ver- 
dict, was  sentenced  to  the  penitentiary  for 
20  years.  From  this  Judgment  the  defend- 
ant appeals. 

The  party  upon  whom  die  aBsnnlt  was 
made  waa  the  wife  of  the  defendant  The 
details  of  the  crime,  as  shown  by  the  evi- 
dence, were  bratal  in  the  ertreme,  and  If  the 


•For  otltar  natm  ssa  same  toplo  sad  ssetloa  NUMBER  la  Dm.  DIa.  *  Am.  DIfr  Ksr  No.  ■orlas  A  RvbTt  Indezaa 

Digitized  by  Google 


lOLFOBD  8TATB 


97 


defendant  was  guilty  the  punishment  In- 
flicted by  the  court  was  not  too  severe. 

It  appears  from  the  evidence  that  the  re- 
lations existing  between  the  defendant  and 
bis  wife  at  the  time  of  the  commission  of  the 
alleged  offense  were  extremely  unhappy,  and 
that  this  unhappy  situation  was  due  largely 
to  the  misconduct  of  the  wife.  In  fact,  the 
liarties  had  separated  more  than  o^ce,  and 
the  wife,  according  to  the  testimony,  was  a 
voman  of  bad  character.  On  the  other  hand, 
except  certain  statements  made  by  the  wife 
while  she  was  on  the  stand  as  a  witneaa  tes- 
tifying against  the  defendant,  the  evidence 
all  tends  to  show  that  the  defendant  was, 
up  to  the  time  of  the  commission  of  the  of- 
fense, a  man  of  good  cbarncter.  On  the  night 
of  the  alleged  offense,  the  defendant  and  the 
wife  slept  in  different  rooms,  and  about  3 
o'clock  in  the  morning  the  defendant  w^t 
loto  her  room,  and  while  she  slept  struck  her 
sererai  blows  on  the  head,  fracturing  the 
skull  in  three  places  and  Inflicting  several 
dangerons  wounds.  The  bill  of  exceptions 
icnite  to  show  that  the  wife  did  not  know  of 
tier  injuries  until  several  days  after  the  oc- 
cnrrence,  as  the  first  blow  seems  to  have  ren- 
dered ber  unconscious.  Immediately  after 
tbe  occurrence,  the  defendant  left,  and  was 
not  seen  for  more  than  two  weeks. 

The  case  was  tried  upon  the  pleas  of  not 
guilty  and  not  guilty  by  reason  of  insanity 
at  the  time  of  the  commission  of  tbe  olTense. 

[1]  1.  While  the  trial  was  in  progress,  and 
before  the  defendant  testified,  and  before  any 
evidence  had  been  offered  tending  to  show 
th&X  the  defendant  was  insane  at  the  time 
of  the  commission  of  the  alleged  offense,  and 
wblle  the  defendant's  wife  was  testifying  as 
a  witness,  counsel  for  defendant  asked  her 
the  following  question :  "Is  It  not  a  fact  that 
some  time  last  summer,  before  the  alleged  as- 
sault, you  were  in  company  with  men  of 
questionable  habits  and  character  on  the 
comer  of  Twentieth  street  and  First  avenue, 
in  the  city  of  Birmingham,  and  that  you 
held  their  hands  and  slapped  them  on  tbe 
back?"  The  state  objected  to  the  above 
qnestion,  on  the  ground  that  it  called  for  In- 
competent, irrelevant,  and  immaterial  testi- 
mony. Thereupon  the  attorney  for  the  de- 
fendant call^  the  courrs  attention  to  the 
fact  that  the  defendant  bad  interposed  a  plea 
of  "not  guilty  by  reason  of  Insanity,"  and 
that  he  proposed  to  show  that  the  conduct 
on  the  part  of  the  wife  was  brought  home 
to  the  defendant,  and  argued  to  the  court 
that  under  the  plea  of  Insanity  it  was  rele- 
vant, material,  and  competent  to  show  any 
act  or  fact  which,  when  brought  to  the 
Imowledge  of  the  defendant,  would  have  a 
tendency  to  unbalance  his  mind.  Tbe  court 
sustained  the  objection,  and  refused  to  allow 
the  witness  to  answer  the  questiou,  and  the 
defendant  then  and  there  duly  excepted  to 
tbU  action  of  the  court 

In  making  the  above  statemmt  to  the 
CDurt.  counsel  for  defendant  did  not  state 
S7S0^7 


that  he  intended,  by  subseQucnt  evidence  to 
be  Introduced  by  lilm,  to  show  that  the  in- 
formation called  for  by  the  above  question, 
when  communicated  to  defendant,  had  so 
weighed  upon  his  mind  that  he  became  in- 
sane, and  that  at  a  time  of  mental  IrresponBl- 
bllity,  caused  1^  sndi  insanity,  be  committed 
the  act 

A  jury  have  no  right  to  Infer  the  existence 
of  Insanity  from  the  existence  of  a  cause 
which  may  have  some  tendency  to  produce 
It,  unless  there  is  some  evidence  before  them 
that  Insanity  actually  followed  as  a  result 
of  the  possible  cause.  As  was  said  by  the 
Supreme  Court  of  Indiana:  "If  It  were  a 
case  where  a  given  effect  mutt  follow  the 
cause,  there  would  be  force  In  the  argument 
because  proof  of  tbe  cause  would  he  proof  of 
the  effect.  But  we  know  that  the  various 
causes  that  may  tend  to  produce  Insanity 
very  frequently  fall  to  produce  any  such 
effect ;  and  it  seems  to  us  that  it  la  not 
competent  to  prove  the  existence  of  such  ex- 
citing cause,  unaccompanied  with  some  proof 
that  the  effect  followed  the  cause.  Indeed, 
a  jury  would  not  be  authorized  to  find  a  man 
to  be  insane  without  proof  on  the  subject, 
other  than  the  fact  that  a  cause  existed  that 
tended  to  prora  Insanity."  Sawyer  t.  State, 
35  Ind.  80. 

[2]  Our  understanding  Is  that  when  evi- 
dence Is  offered  during  a  trial,  and  when,  at 
the  time  it  is  offered,  it  Is  prima  facie  incom- 
petent, and  the  party  against  whom  it  Is 
sought  to  be  Introduced  objects  to  its  intro- 
duction, the  party  so  offering  the  evidence 
cannot  put  tbe  trial  court  in  error  for  its  re- 
fusal to  allow  such  evidence,  unless  he,  by  a 
statement  to  the  court  shows  that  he  will 
subsequently  introduce  such  evidence  as  will 
render  the  proposed  evidence  relevant  and 
material,  and  subsequently  Introduces  such 
evidence.  The  defendant  wblle  the  state 
was  offering  its  evidence,  asked  similar  ques- 
tions of  other  witnesses,  which,  if  answered 
atfirmatlvely,  would  have  tended  to  show 
that  defendant's  wife  was  a  lewd  woman, 
and  that  her  acts  bad  been  such  as.iwould 
naturally  have  given  him  much  mental  con- 
cern ;  but  as  that  evidence  was,  at  the  time 
It  was  offered,  prima  facie  irrelevant,  and 
counsel  for  the  defei^dant  did  not  sufllciently 
Inform  the  court  as  to  how  and  by  tohat  oth- 
er evidence  he  would  subsequently  render  It 
material,  ftie  court  cannot  he  put  In  error 
for  refusing,  pn  the  objection  of  the  solicitor, 
to  allow  the  evidence  to  go  to  the  jury. 
Smith  V.  Gaffard,  33  Ala.  168;  First  Nat 
Bank  v.  Chaffln,  118  Ala.  246,  24  South.  80. 

£>ldence  that  a  man's  wife  was  a  lewd  wo- 
man, and  that  he  was  informed  of  her  mis- 
conduct in  no  way  palliates  bis  crime,  If  he  . 
murders  her.  If  her  lewdness  rendered  him 
Insane,  and  he  killed  her  while  Insane,  he 
must  offer  evidence  of  his  Insanity  at  tbe 
time  of  the  act,  before  the  evldaice  of  ber 
lewdness  becomes  admLuibla  Sawyer  r. 
State,  supra. 
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[I]  2.  For  the  above  leasoos,  the  action  of 
the  trial  court  as  to  all  of  the  qnestlons  pro- 
ponnded  to  the  witnesses  Yandy  Lewis,  J.  F. 
Weir,  and  Mrs.  Charley  Graham,  which  the 
court,  on  the  objection  of  the  solicitor,  re- 
fused to  allow  the  witnesses  to  answer,  must 
be  sustained.  Tliese  witnesses  were  placed 
upon  the  stand  by  the  defendant,  and  many 
of  these  questions  were  plainly  leading,  and 
the  action  of  the  trial  court  In  refusing  to 
allow  them  to  be  answered  can  be  also  sus- 
tained on  that  ground. 

[4]  8.  It  Is  also  evident  that  the  court,  on 
objection  of  the  solicitor,  properly  refused  to 
allow  Mrs.  Charley  Graham  to  answer  the 
following  question :  "Xs  It  not  a  fact  that  you 
obeerred  the  defendant,  a  short  while  before 
this  trouble,  strolling  about  the  field  picking 
up  sticks,  and  that  you  remarked  to  your 
husband  that  Mr.  Mllford  acted  like  a  crazy 
manr*  Brabam  t.  State,  143  Ala.  28.  88 
South.  919. 

4.  The  action  of  the  trial  court  in  Its  other 
rulings  on  the  evidence  was  In  accordance 
with  the  views  expressed  by  us  in  sections  1 
and  2  of  this  opinion,  and  such  rulings  of  the 
court  were  therefore  without  error. 

While  there  may  have  been  some  evidence 
tending  to  show  that  the  defendant  was  in- 
sane at  the  time  of  the  commission  of  the  al- 
lied offense,  the  record  discloses  that  he  was 
convicted  by  a  jury  after  a  fair  and  legal 
trial,  and  as  there  is  no  error  in  the  record 
the  judgment  of  the  court  below  Is  affirmed. 

Affirmed. 


HDOHBS  T.  ALBERTVILiLE  MERCAN- 
TILE 00. 

(Court  of  Appeals  of  Alabama.   Dec.  18,  1911.) 

1.  PASTXKS     (I    M*)  —  COHPLAIITT  — AUEND- 
HXNTS  TO  CONFOBU  TO  PBOOP. 

Where  (he  complaiot  alleged  a  joint  con- 
tract by  defendants,  and  the  evidence  showed 
that  a  defendant  did  cot  make  a  contract  joint- 
ly with  his  codefendaot,  bat  that  he  had  a  sep- 
arate transaction  with  plaintiff,  the  complaint 
could  be  amended  under  Code  1907,  {  5367,  by 
■trifcing  out  the  name  of  defendant,  aod  the  al- 
lowance of  the  amendment  was  not  a  ground 
for  a  discontinuance  of  the  action  on  tue  mo- 
ttou  of  said  codefendant. 

[Ed.  Note. — For  other  caaea,  see  Parties, 
Cent.  Dig.  H  100-107;  Dec  Dig.  $  65.*] 

2.  Trial  (S  207*)— Instbuotiokb— Couuent 
on  Testhioht. 

Under  Code  1907,  |  5862,  prohibiting  the 
court  from  charging  on  the  effect  of  testimony, 
unless  requested  so  to  do  by  one  of  the  par- 
ties, a  charge  on  the  effect  of  the  testimony, 

gven  without  any  request  therefor,  la  ground 
ir  reversal. 

[Ed.  Note.— For  other  cases,  see  IMal,  Cent. 
Dig.  11  498-fiOl:  Dea  Dig.  |  207.*] 

A]H>eal  from  Circuit  Cotut,  Marshall  Coun- 
ty; A.  H.  Alston,  Judge. 

Action  by  the  Albertville  Mercantile  Com- 
pany against  J.  W.  Hughes  and  another. 


From  a  judgment  for  plalntifl,  defradant 
named  appeals.    Reversed  and  remanded. 
See,  also,  56  South.  120. 

A.  E.  Hawkins  and  John  A.  Loak.  for  ap- 
pellant   Street  ft  Isb^.  tax  appellee. 

WALKER.  P.  J.  [1]  The  complaint  counts 
upon  a  joint  cause  of  action  against  all 
of  the  defendants  named  In  It  On  the 
trial  there  was  evldmce  tending  to  sttow 
that  the  account  sued  on  was  not  jointly 
made  by  the  two  defendants,  but  that  what- 
ever liability  the  defendant  Hughes  (the  ap- 
pellant here)  had  Incurred  In  r^erenoe  to 
that  account  was  the  result  of  separate  deal- 
ings or  transactions  betweok  him  and  the 
plaintiff  in  regard  to  It  "Though  the  suit 
may  be  against  sevraal  dtfendants.  and  the 
complaint  allege  a  joint  contract  if,  from 
the  evidence,  It  appears  that  one  of  the  de- 
fendants did  not  in  fact  make  the  contract 
jointly  with  the  others,  the  complaint  may 
be  amended  by  striking  out  the  name  of 
the  person  so  Improperly  joined.  In  such 
case,  the  amendment  la  regarded  as  a  cor- 
rection of  a  misdescription  of  the  cause  of 
action."  Jones  v.  Eugelhardt  78  Ala.  505. 
Under  the  aspect  of  the  evidence  above  men- 
tioned, there  was  a  fatal  variance  between 
the  allegattona  and  the  proof,  which  was 
curable  by  an  amendment  of  the  complaint 
striking  out  one  of  the  parties  defaidant; 
and  the  allowance  of  such  an  amendment 
did  not  constitute  a  ground  tor  dlsoontlnu- 
lug  the  action  on  the  motion  of  the  ronaln- 
ing  defendant  Cod^  i  6367;  Jones  v,  En- 
gelbardt,  supra;  Cobb  v.  Keith,  110  Ala.  614. 
18  South.  325;  Jackson  v.  Bush,  82  Ala.  386, 
1  South.  175. 

[2]  The  trial  court  charged  the  jury  npon 
the  effect  of  the  testimony,  without  being 
required  to  do  so  by  one  of  the  parties. 
This  is  forbidden  by  the  statute,  and  con- 
stitutes a  ground  of  reversal.  Code,  %  S362: 
Mayer  v.  Thompson-Hutchlnson  Building  Ga. 
116  Ala.  634,  22  South.  850. 

Bevenied  and  remanded. 


JEFFERSON  FERTILIZER  CO.  T.  HOUS- 
TON. 

(Court  of  Appeals  of  Alabama.   Nov.  28, 1911.) 

1.  EviDENcB  (I  123*}— GoiiraaaftTioir»-Bn 

Qestm. 

In  an  action  for  the  death  of  a  heifer 
which  fell  into  an  unguarded  pit  maintained  by 
defendant,  a  conversation  between  the  son 
of  the  owner  of  the  heifer  and  the  manager  of 
defendant  on  the  day  After  the  accident  was 
not  a  part  of  the  res  gests. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  if  851-368:  Dec.  Ug.  |  128.*} 

2.  Evidence  (|  243*)— Admissions— Dbola,- 
bationb  of  aoint. 

Where  a  heifer  was  killed  by  falling  Into 
an  open  unguarded  pit  matntaiofld  defend- 
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aot,  decIantloiM  of  the  manarer  of  defendant, 
made  the  day  after  the  accident,  did  not  bind  it. 

(Ed.  Note. — For  other  casea,  see  Evidence, 
Cent.  Dig.  H  908-916:  Dec  Dig.  |  243.*] 

3L  NBOUGBNCK  <i  125*)— AOnOlTB— BVIDINCX 

— Adhubibiutt. 
Where  a  heifer  waa  killed  by  falling  into 
■n  iuifiiaide4  pit  maintained  hj  a  fertiliser 
company,  evidence  that  the  maintenance  of  the 
pit  vaa  necessary  to  its  business,  and  that 
such  pits  were  maintained  in  tbe  same  way  by 
other  weil-resnlated  fertiliser  companies,  was 
admissible  npon  the  Issne  whether  the  pit  had 
been  negligently  maintained. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  if  239-244;  Dec  Dig^  |  125.*] 

1  TuAi.  (I  261*)— Actions— Instructions. 

Where  plaintiff  claimed  that  bis  heifer  had 
fallen  into  an  unguarded  pit  maintained  by  a 
fertiliier  company,  and  by  reason  of  the  lead 
or  add  therein  had  received  injuries  canBing 
her  death,  and  defendant  claimed  that  her 
death  waa  the  result  of  other  causes,  a  charge, 
that  if  the  death  of  piaintifTs  cow  was  caused 
br  some  disease,  or  any  other  cause  than  the 
contents  of  the  wAite  lead  pit,  then  the  verdict 
shoald  be  for  defendant,  waa  not  abatinct,  and 
ibonld  have  been  given.  • 
[Gd.  Note^Ftor  other  cases,  see  TiiaL  Gent. 
Dir.  H  687-595 ;  Dec.  Dig.  |  li61.*] 

5.TUAt.   (i   139*)- Phovinck  of  Jury  — 
Weiqbt  and  Sufticikncy  07  Evidence. 
The  weight  and  sufficiency  of  evidence  is 

for  the  jury  and  not  for  tbe  court. 
[Dd.  Note. — VoT  other  cases,  see  Trial,  Cent 

Uig.  H  332,  333,  33a-^l,  365;  Dec  Dlf.  | 

i3y.*j 

Appeal  from  City  Court  of  Benemer;  J. 
C.  B.  Gwln,  Judge. 

Action  by  W.  D.  Houston  against  the  Jef- 
foson  Fertilizer  Company  for  damages  for 
the  death  of  a  heifer.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Keversed  and 
temanded. 

The  following  charge  was  refused  to  de- 
fendant: "(11)  The  court  charges  the  Jury 
that,  If  yoa  are  reasonably  satisfied  from  tbe 
eridence  that  tbe  death  of  plalntllTB  cow  was 
caused  by  reason  of  some  disease,  or  any 
other  cause  than  tiie  contents  of  tbe  white 
lead  fit  abe  wallced  Into,  tb&i  your  rerdlct 
must  be  for  tbe  defendant" 

Sates,  Jones  &  Welch,  for  appellant  Wil- 
liam Hugh  McEnlry,  for  appellee. 

PXLHAM.  J.  Tbe  heifer  that  was  tbe 
nbject  of  tbe  Utlgation  resulting  In  this  ap- 
peal was  tbe  property  of  tbe  appellee,  who 
broiqlit  suit  against  the  appelant,  alleging 
that  a  dltcb.  excavation,  or  trench  negligent- 
ly malntabwd  upon  its  property,  and  used 
to  onmection  with  tbe  manufacturing  busi- 
ness carried  m  by  appellant,  caused  the  ani- 
nnl^  deatb.  ^le  appellant  was  engaged  in 
mannfactarbv  fntiUzers  and  by-products  at 
its  tfant  near  Bessemer,  in  precinct  Xo.  33, 
Jeffenm  coontyt  where  there  was  no  law 
to  prohibit  domestic  animals  from  mnnlng 
at  large.  Tbe  premises  where  the  business 
*u  carried  on  were  not  Inclosed,  and  tbe 
appelant  bad  eseavated  a  pit,  ditch,  or 


tr«i6h  in  the  gnnmd  near  one  of  its  bnild- 
Ings,  into  wbldi  was  mn  white  lead  to  b^ 
dried  by  the  sun  before  sMpment  This 
white  lead  bad  more  or  less  snlphnric  add 
mixed  with  It,  and  was  washed  by  a  flow  of 
water  from  the  building  throng  troughs  Into 
the  dltdi  to  dry.  There  was  no  guard  or 
other  protection  aronnd  tlie  dltcb  or  pit  to 
lieep  oat  stock  running  at  large,  except  tlie 
embankments  made  by  the  dirt  thrown  ont 
In  eKcantting  the  treocb.  The  white  load 
and  other  substances  mn  Into  the  pit  bad 
no  qualities  to  attract  cattle,  but  around  an- 
other place  in  the  plant  a  saline  matter, 
known  as  '^kalnlt,"  had  been  k^t,  wfilch  liad 
attracted  cattle;  but  it  was  not  shown  that 
this  kainit  bad  been  k^  on  tlie  premises 
where  it  would  attract  animals  for  some 
time  prior  to  the  injuries  complained  of. 
Grass  and  weeds,  liowever,  wwe  growing  on 
the  premises  In  August,  at  the  time  of  tbe 
occurrence  in  question. 

Tbe  appellee,  the  owner  of  the  b^er,  who 
lived  near  appellant's  plant,  alleged  In  his 
complaint  that  tlie  ditch  was  negligently 
maintained;  that  there  was  no  fence  or  other 
guard  to  prevent  cattle  going  into  It;  tb^t 
tbe  salty  matter  (kalnlt)  kept  upon  the  prem- 
ises, or  the  grazing  afforded,  attracted  bis 
heifer  to  go  there;  and  that  she  walked  or 
tell  into  the  excavation  made  for  drying  the 
white  lead,  and  by  reason  of  tbe  lead  or  add 
contained  therdn  received  injuries  resulting 
In  lier  deatlL 

Suit  was  originally  brought  In  a  Justice 
court  and  tried  thersi  and  appealed  to  tbe 
dty  court  of  Bessemer,  wliere  it  was  again 
tried  and  a  judgment  r^dered,  from  which 
this  appeal  la  prosecuted.  There  are  no  less 
than  49  assignments  of  error,  a  great  many 
more  than  are  necessary  to  present  for  re- 
view all  the  Questions  that  could  be  properly 
raised  upon  the  record. 

[1,  21  On  the  trial  of  tbe  case  in  the  city 
court,  tbe  appellant  objected  to  the  question 
asked  tbe  witness  Joe  Houston,  appellee's 
son.  "What  did  you  say  to  Mr.  Southerl&nd 
with  reference  to  tbe  heifer  wh«i  you  were 
there?"  Tlie  court  overruled  tbe  objection, 
and  allowed  tbe  witness  to  answer.  The 
conversation  was  the  next  day  after  tbe  ani- 
mal had  been  in  the  pit,  and  the  question 
clearly  sought  to  elicit  illegal  testimony,  In 
that  it  called  for  a  mere  narmtlve  of  a  past 
event  or  declaration,  and  the  objection  should 
have  been  sustained.  M.  A  C.  R.  R.  Co.  v. 
Womack,  Adm'r,  84  Ala.  149,  4  South.  618; 
So.  By.  Co.  V.  Boeder,  152  Ala.  227,  44  South. 
e99.  126  Am.  St.  Bep.  23,  and  authorities 
dted;  L.  &  N.  B.  R.  Co.  v.  Pearson,  Adm'r, 
97  Ala.  211,  12  South.  176.  The  conversa- 
tion was  no  part  of  tbe  res  gestte;  it  related 
to  a  past  transaction,  and  the  fact  that 
Southerland  was  appellants  superintendent 
did  not  make  either  tbe  stetnnents  of  Hous- 
ton or  Southerland  competent  evidence.  The 
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company  would  not  be  bonnd  statements 
of  Southerland  made  In  reference  to  past 
transactiona.  Ala.  Gt.  So.  By.  Oo.  Hawk, 
72  Ala.  112,  47  Am.  Bep.  403;  U  ft  N.  B.  B. 
Co.  Y.  Carl,  91  Ala.  271.  9  SoutH.  834.  This 
witness,  Joe  Hooston,  was  allowed,  against 
appeUant'a  objection,  to  testify  to  what  be 
said  and  what  Sontherland  said  In  this  con- 
T^satltm.  The  court  was  In  error  In  oTer^ 
ruling  eftch  of  the  several  objections  to  the 
questions  eUciting  the  conversation,  and  in 
overmling  the  motion  to  exclude  the  answer, 
[9]  The  appelant  should  have  been  allow- 
ed  to  prove  tliat  the  pit  as  excavated  and 
maintained  was  necessary  to  the  operation 
of  its  business,  and  was  excavated  and  main- 
tained in  a  similar  manner  and  the  usual 
and  customary  way  such  pits  are  excavated 
and  maintained  by  all  well-ceguleted  fertiliz- 
er plants  engaged  In  like  business  luder  sim- 
ilar conditions;  and  evidence  tending  to 
prove  these  facts  was  improperly  excluded. 
Tbese  facts,  if  true,  the  appellant  had  a 
right  for  the  Jury  to  consider  in  arriving  at 
a  conclusion  as  to  whether  or  not  It  had 
negligently  maintained  the  pit  as  alleged  by 
appellee.  Holland  v.  T.  C.  I.  &  R.  Co.,  91 
Ala.  445,  8  South.  524,  12  L.  R.  A.  232;  Wil- 
son V.  L.  &  N.  B.  Co.,  85  Ala.  269,  4  South. 
701. 

There  was  no  other  reversible  error  shown 
In  the  various  rulings  of  the  court  in  passing 
on  the  testimony  upon  wblch  any  assignment 
of  error  Is  based. 

[4,  S]  Charge  11,  requested  by  the  appel- 
lant. Is  not  abstract,  as  insisted  by  appellee, 
and  It  should  have  been  given.  It  was  the 
appellee's  contention  that  the  heifer  f^l  or 
walked  into  the  ditch  (plaintiff's  witness, 
who  saw  her  go  In,  sold  she  walked  In),  and 
that  by  reason  of  the  lead  or  acid  in  the 
ditch  she  received  Injuries  resulting  In  her 
death.  The  animal  died  the  next  day  after 
getting  In  the  ditch,  and  there  was  evidence 
from  which  the  Jury  could  conclude  that  her 
death  was  to  be  attributed  to  the  substance 
she  got  upon  her  while  In  the  ditch;  and 
there  was  also  evideuce  offered  by  appellant 
tending  to  show  the  animal's  death  was  due 
to  other  and  entire  dUTerent  causes  having 
no  connection  with  the  ditch.  It  was  a  ques- 
tion for  the  Jury,  under  the  evidence,  wheth- 
er the  death  was  due  to  the  lead  or  add  In 
the  pit,  alleged  to  have  been  n^Ugently 
maintained  by  appellant,  or  to  the  other 
causes,  for  which  it  would  not  be  responsi- 
ble. The  weight  and  sufficiency  of  the  evl- 
imce  wwe  questions,  not  for  the  court,  but 
for  tlie  Jury.  Central  of  Ga.  By.  Co.  v. 
Dotban  Mule  Co.,  159  Ala.  225,  49  South.  243; 
Way  V.  State,  16S  Ala.  52,  46  South.  273. 

BuUngs  on  tiie  other  charges  are  free  from 
reversible  error.  Some  of  them  belong  to 
that  class  which  a  court  may  or  may  not 
ffive,  in  its  discretion,  without  being  put  In 


error.  The  general  tiharge  tm  eadi  ot  the 
counts  was  properly  refused.  The  evidence 
made  an>el]anf  ■  Uahnity  under  each  count 
of  the  complaint  a  question  of  disputed  tect 
under  tixe  pleading,  and  it  was  correctly  sub- 
mitted to  the  determination  of  the  Jury. 

There  was  no  error  committed  In  the  ml- 
ings  on  the  pleading.  The  rules  laid  down 
in  Hurd  v.  Lacy,  93  Ala.  427,  9  South.  378. 
30  Am.  St  Rep.  61,  are  sound,  and  correctly 
state  the  law  applicable  to  the  right  of  a 
party,  where  the  Injury  is  occasioned  by  the 
negligence  of  the  landowner,  to  recover  dam- 
ages for  Injuries  to  stock  recdved  on  an- 
other's  lands  in  a  district  where  animals  are 
permitted  to  run  at  large. 

For  the  errors  designated,  the  case  mnst 
be  reversed. 

Beversed  and  remanded. 


CHH/TON  WABBHOUSE  ft  UFG.  CO.  T. 
LBWia 

(Court  of  Appeals  of  Alabama.  Dec  21, 19110 

1.  Bitxs  AETo  Notes  (|  516*)  —  Acnons  — 
PanfA  Facie  Case. 

PlointtS's  introduction  In  evidence  of  a 
negotiable  promissory  note  executed  by  de- 
fendant entitled  plaintifF  prima  fade  to  recover 
the  face  valae  of  the  note,  with  interest  and 
the  reasonable  valae  of  attorney's  fees  stip- 
ulated therein. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  t|  1800-1806;   Dec.  Dig.  { 

2.  AOBICULTUBB    (g    7*)— FEBTXUZU—FUTI- 

LizEB  Notes— Defenses. 

Code  1907,  f  37,  provides  that  when  the 
deficiency  in-  fertilizer  amounts  to  more  than 
5  per  cent  of  the  guaranteed  commercial  value 
thereof  any  note  raven  In  payment  of  the  fer- 
tilizer shaD  be  collectible  on^  for  one-half  of 
the  note.  The  Agricultural  Department,  pur- 
suant to  Code  1907,  S  43,  had  two  lots  of  the 
brand  of  fertilizer  purchased  by  defendant 
analyzed.  One  lot  from  samples  taken  from 
sacks  in  plaintifTs  warehouse  showed  11  per 
cent  below  guaranteed  value,  while  the  other 
lot  from  sacks  sold  a  consumer  showed  2^ 
per  cent  below  guaranteed  commercial  value. 
Held,  that  the  deficiency  in  the  fertilizer  sold 
defendant  could  not  be  ascertained  by  averag- 
ing the  result  of  the  two  tests. 

[Ed.  Note.— For  other  cases,  see  Agriculttire, 
Cent  Dig.  8§  13,  14;  Dec  Dig.  i  7.*] 

Appeal  from  Circuit  Court,  Elmore  Coun- 
ty; W.  W.  Pearson,  Judge. 

Action  by  the  Chilton  Warehouse  ft  Man- 
ufacturing Company  against  J.  C.  Lewis. 
From  a  Judgment  for  defendant,  plalntifr  ap* 
peals.   Beversed  and  remanded. 

Frank  W.  Lull,  for  appellant  J.  M.  Hol- 
ley,  for  appellee, 

DB  OBAFFENRIED,  J.  This  suit  was 
brought  by  the  appellant  against  the  appel- 
lee on  a  certain  promissory  note  made  by 
the  appellee  to  appellant  Cor  certain  com- 
mercial fertilizers  sold  by  appellant  to  ap- 
pellee. 
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[f,  2]  When  the  appellant  Introduced  the 
defendant's  note  in  evidence,  It  made  out  a 
prima  fade  right  to  recover  the  face  of  the 
note.  Interest,  and,  npon  proof  of  their  value, 
Its  attorney's  fees,  for  the  payment  of  which 
hS  the  appellee  the  note  provided.  If  there 
existed  any  good  and  sufficient  reason  why 
tbe  appellant  should  not  so  recover,  the  law 
out  the  doty  upon  the  defendant  to  show 
SDdi  reason  by  I^al  evidence.  The  appel- 
lee claimed  that  he  should  not  be  required 
to  pay  the  price  he  had  agreed  to  pay  for 
the  fertilizer,  bat  should  be  required  to  pay 
only  one-half  of  that  amount,  because,  ac- 
cording to  his  contention,  the  fertilizer  sold 
Mm  was  deQcIent  In  some  of  its  ingredients, 
as  guaranteed  or  branded  on  the  sacks,  and 
that,  by  reason  of  such  deficiency,  the  com- 
mercial value  of  the  fertilizer  sold  him  fell 
more  than  S  per  cent,  below  the  guaranteed 
total  commercial  value  of  the  fertiliser  so 
rold  to  him.  Section  87  of  the  Code  of  1907 
provides  that  when  such  deficiency  occurs 
and  amounts  to  more  than  5  per  cent  of 
the  guaranteed  commercial  value  of  such 
fertilizer  any  note  or  obligation  given  in 
payment  tberefor  shall  be  collectible  by  law 
only  for  one-half  of  the  amoont  of  auCb  note 
or  obligation. 

Section  44  of  the  Ck>de  provides  the  meth- 
od whereby  any  purchaser  of  fertilizer  or 
fertilizer  material  may  obtain,  through  the 
officials  of  the  state,  and  at  the  state's  ex- 
pense, a  complete  analysis  of  tbe  particular 
lot  of  fertilizer  obtained  by  him;  and  it  Is 
provided  in  this  section  that  "such  official 
analysis  shall  be  admissible  as  evidence  In 
any  Of  the  courts  of  the  state  on  the  trial 
of  any  Issue  Involving  the  merits  of  the 
ptirticiitar  lot  of  fertilizer  or  fertilizer  ma- 
terial so  sampled  and  analyzed." 

While  the  analysis  provided  for  In  the 
above  section  44,  when  Introduced  in  evi- 
dence on  the  trial  of  a  cause  involving  the 
merits  of  tbe  particular  lot  of  fertilizer  so 
analyzed.  Is  not  made  conclusive  evidence  of 
its  correctness,  nevertheless,  as  the  analysis 
is  made  by  trained  and  Impartial  officials  of 
the  state,  snch  evidence,  when  Introduced  on 
the  trial  of  a  cause,  would  naturally  carry 
with  It  much  probative  force.  The  appel- 
lee did  not  take  advantage  of  section  44  and 
hare  his  fertilizer  analyzed;  and  he  under- 
took to  show  that  the  fertilizer  sold  to  him 
by  appellant  fell  more  than  6  per  cent  be- 
low its  commercial  value,  as  shown  by  the 
brands  on  the  sacks  containing  It,  In  the  fol- 
lowing manner:  He  introduced  the  record  of 
tbe  official  analysis  made  of  the  fertilizer 
tnanofactured  by  appellant,  as  provided  In 
section  43  of  the  Code.  This  record  shows 
that  the  Agricultural  Department  cansed  two 
lots  of  the  brand  of  fertilizer  bought  by  ap- 
pellee from  appellant  to  be  analyzed  under 
the  reqnlrements  of  and  In  accordance  with 
the  provisions  of  said  section  43.  Tbe  anal- 
ytis  of  one  lot.  made  from  samples  taken  from 
■acka  in  the  «oar«koiiM  of  appellant^  showed 


a  commercial  value  of  $17.09,  which  was 
11  per  cent,  below  tbe  guaranteed  commer- 
cial value  of  the  fertilizer,  and  tbe  other 
analysis,  made  from  samples  taken  from 
sacks  In  tbe  bands  of  a  fanner  or  consumer, 
showed  a  commercial  value  of  $18.78,  which 
was  t%  per  cent,  below  the  guaranteed 
vftloe.  In  other  words,  the  official  analysis, 
as  shown  by  the  records  of  the  Department 
of  Agriculture,  showed  that  one  lot  of  the 
brand  of  fertilizer  which  the  appellee  bought 
from  appellant  fell  below  tbe  5  per  cent, 
standard,  and  that  the  other  lot  went  above 
the  Q  per  cent,  standard.  The  two  lots 
were  analyzed  In  the  early  part  of  tbe  year, 
and  as  each  analysis  was  made  by  the  De- 
partment of  Agriculture,  under  the  provi- 
sions of  section  43  of  the  Code,  both  pos- 
sessed equal  dignity,  and  both  possessed 
equal  probative  force.  As  tbe  burden  was 
on  the  defendant  to  show  that  the  fertilizer 
that  he  bonght  from  appellant  was  more 
than  5  per  cent  below  Its  guaranteed  com- 
mercial value,  It  is  evident  that  the  above 
evidence  was  Insufficient  to  meet  the  require- 
ments of  such  a  defense.  To  meet  this  situ- 
ation, the  appellee  was  i>ermitted,  against 
the  objection  of  appellant,  to  ask  a  witness 
the  following  question:  "What  would  be  the 
average  of  the  two  tests  in  the  matter  of 
percentage  and  In  the  difference  between 
test  No.  281e  and  test  No.  298h;  that  is,  the 
average  between  2%  per  cent  and  11  per 
cent?"  The  witness  was  permitted  to  an- 
swer, "Something  over  6  per  cent." 

The  fact  that  the  appellant  had  fertiliz- 
er which  was  11  per  cent,  below  Its  guar- 
anteed analysis  and  other  fertilizer  which 
fell  2^  per  cent  below  the  same  guaranteed 
analysis  was  no  evidence  that  It  ever  had 
a  sack  of  fertilizer  which  fell  6^4  per  cent. 
— "something  over  6  per  cent.,"  to  use  the 
language  of  the  witness — below  the  guaran- 
teed analysis.  If  a  wine  merchant  had  sold 
a  customer  some  wine,  representing  It  to  be 
10  years  old,  would  It  be  held  proper.  In  a 
suit  Involving  the  age  of  the  wine,  because 
the  evidence  showed  that  the  wine  merchant 
bad  two  sorts  of  wine,  one  sort  10  years  old 
and  the  other  4  years  old,  to  permit  a  wit- 
ness to  swear  that  the  "average"  between 
10  years  and  4  years  Is  7  years?  Would  the 
jiiry  be  authorized  to  Infer,  in  the  absence 
of  all  proof  as  to  the  true  age  of  the  wine 
In  controversy,  that  the  two  wines  had  been 
mixed  together,  and  that  the  wine  in  con- 
troversy was  7  years  old?  Under  the  case 
supposed,  would  a  court  permit  such  a  ape 
dal  finding  of  a  jury  to  stand? 

"A  verdict  la  not  a  true  verdict  the  re- 
sult of  any  arbitrary  rale,  or  order,  wheth- 
er Imposed  by  themselves,  or  by  the  court  or 
officer  In  charge."  Southern  Railway  Co.  v. 
Williams,  lis  Ala.  620,  21  South.  828. 

There  was  no  evidence  In  this  case  tend- 
ing, In  the  remotest  degree,  to  show  that  the 
lot  of  fertilizer  from  which  analysis  describ* 
ed  In  the  above  qaeetlon  *te>t  No.  231e"  and 
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the  lot  from  wUeh  analysis  described  as 
"test  No.  298h"  were  ever  mixed  together, 
and,  if  sp  mixed,  In  what  proporttons,  and 
the  court  was  clearly  In  error  in  permitting 
the  question  to  be  asked  the  witness,  and  al- 
so in  permitting  the  witness  to  answer  the 
same. 

It  follows  from  what  we  have  above  aald 
that  this  cause,  for  the  error  pointed  out, 
must  be  reversed  and  remanded.  It  also  fol- 
lows that,  In  our  opinion,  under  the  evidence 
as  It  exists  in  the  bill  of  exceptions,  the  ap- 
pellee failed  to  sustain  his  plea  of  tender. 

Reversed  and  remanded. 


ZATELO  T.  3.  0OZJ>STEIN  ft  CO. 

(Court  of  Appeals  of  Alabaoia.  Dec.  21,  1911.) 
L  Appkal  and  Ebkob  it  518*)  — Recobd  — 

FlLINO  OF  PAPKBS  as  PABT  OW  RECORD— 
COMPLAlnl. 

The  papers  transmitted  by  a  jostlce  to 
the  drcnft  court  Included  a  complaint,  bnt, 
on  the  case  being  certified  by  the  arcnit  court 
to  the  Court  of  Appeals,  It  md  not  appear  that 
the  complaint  was  ever  marked  or  inaorsed  as 
filed  by  the  clerk  of  the  circuit  court  Beld, 
that  die  record  ■ufficlently  showed  tliat  the 
Judgment  appealed  from  was  supported  by  an 
appropriate  complaint,  since,  in  the  absence  of 
a  statute  prescribing  what  constitutea  the  fil- 
ing of  a  paper,  it  is  said  to  be  filed  whenever 
it  IB  delivered  to  and  received  by  a  proper  offi- 
cer, witli  the  intention  of  filing  it,  although 
the  fact  and  date  of  the  filing  are  not  then 
indorsed  upon  it. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  518.»] 

2.  Appeal  and  Gbbos  (|  916*)— Review— 
PusnuFTiON— Waives  of  Cohpuint. 
Where  the  record  certified  from  the  cir- 
cuit court  shows  that  defendant  filed  pleas  to 
the  complalntt  bat  that  he  did  not  undertake 
to  anatam  diem  on  Uie  bearing,  it  may  be  pre- 
sumed, to  sustain  the  judgment  entered  by  the 
trial  court  without  objection  having  been  made 
thereon  on  account  of  a  failure  to  file  A  com- 
plaint, that  the  defendant  waived  a  nBng  of 
such  pleading. 

[Ed.  Note.— For  other  cases,  eee  Appeal  and 
Error.  Dec.  Dig.  {  916.*] 
S.  New  Tbiai.  (|  123*)— Notice  of  Afpuoa- 

TIOK. 

Where  defendant  filed  a  petition  for  a  re- 
bearing  on  grounds  authorised  by  Code  1907,  f 
5372,  and  obtained  a  supersedeas  of  the  ex- 
ecution iasued  on  the  judgment,  but  made  no 
attempt  to  comply  witb  the  requirement  as  to 
notice  prescribed  by  Code  1907.  I  5373,  he 
was  not  entitled  to  prwecnte  a  ^oceeding 
for  rehearing,  and  Us  application  was  properly 
dismissed. 

lEA.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  H  276-281;  Dec  Dig.  |  123.*] 

4.  Appeax.  and  Ebkob  (|  1104*)— Mandat>- 
Tacation  of  Motion  to  Disiass. 

Where  appellanta  submitted  a  motion,  en- 
tered after  toe  appeal  waa  sued  out;  for  the 
iMuance  of  a  writ  of  mandamus  to  the  judges 
of  the  court  below  comnianding  tbem  to  vacate 
and  set  aside  their  order  dismuring  appellants' 
application  for  a  rehearing,  and  the  court  holds 
that  the  application  was  properly  dismissed, 
the  motion  for  a  writ  of  mandamus  will  also 
be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  {  1194.*] 


Appeal  from  Circuit  Conrt,  JeffexwD  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  between  B.  Zavdo  and  J.  Ootd- 
stein  &  Co.  From  the  jndgment,  Zavelo 
appeals.  Affirmed. 

See,  also,  66  Sotttb.  1068. 

a  B.  Powell,  for  appeUant  George  Hud- 
dleston,  for  ^ipdlee^ 

WALKER,  P.  J.  [1]  This  suit  was  Insti- 
tuted before  a  Justice  of  the  peace,  and 
from  the  Judgment  In  favor  of  the  plaintiff 
rendered  by  the  Justice  the  defendant  ap- 
pealed to  the  circuit  court.  The  aaslgnment 
of  error  that  that  court  erred  In  rendering 
Its  Judgment  against  the  defendant  la  sought 
to  be  sustained  by  the  suggestion  that  the 
record  falls  to  show  that  the  plaintiff  filed  a 
statement  of  his  cause  of  action  or  a  com- 
plaint. Among  the  papers  transmitted  by 
the  Justice  to  the  clerk  of  the  circuit  court 
on  the  appeal  to  that  court  was  a  complaint 
In  due  form  on  a  v^ifled  account,  and  the 
record  contains  also  an  amended  complaint 
under  the  title  of  the  case  in  the  circuit 
court,  bnt  it  does  not  show  that  that  paper 
was  marked  or  Indorsed  as  filed  by  the  clerk 
of  that  court  That  paper,  however,  la  set 
out  as  a  part  of  the  record  and  proceedings 
In  the  cause  as  certified  by  the  clerk  on 
the  appeal  to  this  court  "In  the  absence  of 
a  statute  prescribing  what  constitutes  the 
filing  of  a  paper,  It  la  said  to  be  filed  when- 
ever it  Is  delivered  to  and  received  by  the 
proper  officer,  •  •  •  with  the  intention 
of  filing  It,  although  the  fact  and  date  of 
the  filing  are  not  then  indorsed  upon  It" 
Owensboro  Wagon  Co.  v.  Bliss  et  al.,  132 
Ala.  253,  31  South.  81.  90  Am.  St.  Rep.  907; 
Ex  parte  State,  61  Ala.  60;  8  Ency.  of 
Pleading  &  Pr.  923.  The  record  sufficiently 
shows  that  the  Judgment  appealed  tr<Hu  was 
supported  by  an  appropriate  complaint. 

[3]  Besidee,  as  the  record  shows  that  the 
defendant  filed  pleas  to  the  complaint,  bnt 
that  he  did  not  on  the  hearing  of  the  case 
undertake  to  sustain  them,  it  might  be  pre- 
sumed, to  sustain  the  Judgment  entered  with- 
out objection  having  been  made  in  tbe  trial 
court  on  account  of  a  failure  to  file  a  com- 
plaint or  statement  of  the  cause  of  action, 
that  the  defendant  waived  a  filing  of  such 
paper.  Heyman  v.  McBumey,  66  Ala.  511: 
Richmond  &  Danville  R.  Co.  T.  Joaea,  102 
Ala.  212,  14  South.  788. 

[3]  In  August,  1910,  the  defendant  filed  a 
petition  for  a  rehearing  under  the  statute 
(Code  1907,  {  5372),  authorizing  the  making 
of  such  an  application  on  certain  grounds- 
within  four  months  from  the  rendition  of 
the  Judgment,  and  obtained  from  the  pre- 
siding Judge  an  order  for  the  supersedeas  of 
the  execution  Issued  on  the  Judgment  The 
plaintiff  filed  a  motion  to  dismiss  that  peti- 
tion, on  the  grounds  that  "the  petition  did 
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not  glre  tbe  i^iatlfl  or  tils  attorney  notice 
of  the  flUnf  of  fluch  petition  or  applica- 
tion, nor  of  the  time  wbai  or  the  place  where 
tbe  a  pp]  lea  dec  would  be  made,  and  did  not 
cause  a  coi^  of  said  pedUon  to  be  eerred 
OD  plaintiff  before  tbe  application  waa  made." 
Id  March,  1911,  that  motion  was  granted. 
That  action  of  tbe  conrt  Is  ass^ned  as  u- 
ror.  Tfae  record  does  not  indicate  that  tbere 
wks  any  attunpt  on  the  part  of  tbe  defend- 
aot  in  making  his  ai^llcatlon  for  a  rebear^ 
iDg  to  complj  with  the  reqalrements  as  to 
notice  prescribed  by  tbe  statute  In  sacb  a 
caae^  Code  1907.  i  537S.  Tfals  b^ng  tme, 
tbe  defendant  bad  not  entitled  himself  to 
prosecate  tbe  proceeding,  and  the  court  was 
not  in  tfror  In  dlBmisalng  bis  petition.  The 
motion  in  effect  suggested  the  fiUIure  of 
the  petitioner  to  prosecute  the  proceeding 
Id  the  manner  prescribed  by  the  statute,  and 
tbe  record  certainly  Indicates  that  the  sng- 
gestlon  was  well  founded  in  fact  Any  pro- 
ceeding la  subject  to  dismissal  becanse  of 
tbe  failure  of  tbe  party  by  whom  it  waa  in- 
stituted duly  to  prosecute  It 

[4]  At  the  time  of  tbe  submission  on  tbe 
appeal  in  this  case  tbere  was  also  submit- 
ted a  motion  by  tbe  appellant  entereA  after 
the  aiveal  waa  sued  oat  and  predicated  up- 
on the  record  brought  Into  this  conrt  by 
tliat  appeal,  fwr  tlie  issuance  of  tbe  writ  of 
mandamus  directed  to  tbe  judges  of  tbe 
court  l>clow,  ^rnmtniiTi^iTig  them  or  either  of 
tliem  to  -vacate  and  set  aside  tbe  order  of 
dismissal  above  mentioned.  From  the  con- 
clusion abore  announced  that  tbe  objections 
urged  against  tbe  proprle^  of  that  action 
of  tbe  court  are  not  wdl  taken  It  follows 
that  tbe  motion  toe  tbe  writ  of  mandamus 
could  not  be  sustained,  without  regard  to 
tbe  question  whether  that  action  could  be 
brou^t  into  question  by  a  motion  for  tbe 
nrit  of  mandamus  entered  after  the  case 
bad  been  r^ored  Into  this  court  by  tbe 
appeal.  Hudson  r.  Bauer  Grocery  Co.,  105 
Ala.  200.  16  South.  603;  Supreme  Lodge, 
etc  V.  Thomas,  130  Ala.  276.  30  South.  667. 

Tbe  judgment  appealed  from  Is  affirmed, 
and  tfae  motion  for  the  writ  of  mandamus  is 
overruled. 


ZATELO  T.  J.  GOLDSTEIN  &  GO. 
rCtntrt  of  Appeals  of  Alabama.  Dec.  21,  1911.) 

Appeal  from  Circuit  Oonrt  Jefferson  Coun- 
ty; A.  O.  I^e,  Judge. 

Action  betweoi  B.  Zavelo  and  J.  Goldstein 
k  Co.  From  the  judgment  Zavdo  appeals. 
Aflrmed. 

C.  IB.  Powell,  fbr  iwiwllant  George  Hnddle- 
itoD,  for  appellee. 

FEB  CURIAM.  On  the  authority  of  B. 
Zavelo  T.  J.  Goldstein  ft  Co.,  67  South.  102, 
preaent  term,  MS.,  the  motion  in  this  case  for 
a  writ  of  mandamus  is  overraled.  and  the  judg- 
■ent  of  the  court  bdow  to  affirmed. 

AfinBcd. 


BIBMINGHAM  BT.,  LIGHT  A  FOWBB  00. 

r.  ANDEBSON. 
(Court  of  Appeals  of  Alabama.   Dec.  1,  1911.1 

1.  Pz.BA.DiHa  (I  8*)— Hatikbs  or  Pact  ok 

OOHCLUBIOira.  , 

A  statement  of  the  pleader's  concludon 
in  a  complaint  countlns  on  the  alleged  negli- 
gence or  wrong  of  another,  cannot  be  accepted 
as  a  snbatitnte  for  appropriate  averments  of 
the  facts,  out  of  which  the  du^  is  supposed  to 
hsTS  arisen;  it  being  for  the  court  to  draw 
the  conclusion  from  the  facts  alleged  in  the 
complaint  as  to  wliat,  if  anr,  duty  it  shows  ow- 
ing by  defendant  to  the  plamtiff. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig-  H  12-28^:  Dec  Dig.  |  8;«  Negli- 
gence, Cent  Dig.  |  182.] 

2.  Cabbiebs  (I  236*)— CABBIAOI  OV  PassCN- 

OKBS— DOTT  TO  BlOXlVE  AND  TBANSPOBT. 

The  public  character  of  the  business  of  a 
common  carrier  of  passengers  imposes  on  snch 
carrier  the  duty  of  receiving  and  carrying  with- 
out discrimination  In  vehidTes,  in  use  by  it  for 
public  carriage,  all  persons  fit  to  be  carried, 
who  may  properly  present  themselves  for 
transportatioQ,  so  long  as  there  sre  acconuno- 
datlons  for  passengers  in  such  vehicle. 

[SkL  Note. — For  other  eases,  see  Carriers, 
Cent  Dig.  H  968-972;  Dec  Dig.  |  200.*} 

3.  Cabbiebs  ({  267*)--43abbuoe  or  Passen- 

OBSB— Rules. 

A  common  carrier  of  passengers  may  es- 
tablfsb  reasonable  rules  and  regulations  in  re- 
gard to  the  times  and  places  of  reeelvliuc  pas- 
sengers. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  H  994r-996;  Dec  Dig.  |  267.*] 

4.  Cabbibbs  (I  236*)— Gabbiaok  or  Pasbbr- 

OBBS— BErnSAZ.  TO  AOCEPI  AS  FASaENOEB— 

Fleadino. 

A  complaint  in  an  actl<m  against  a  cmnmon 
carrier  of  passengers  for  damages  for  refusal 
to  accept  plaintiff  as  such  a  passenger,  alleging 
that  plaintiff  on  a  certain  date  applied  to  the 
servants  or  agent  of  the  carrier  in  charge  of 
one  of  its  cars  for  transportation  thereon,  but 
such  servant,  acting  withm  the  scope  of  his  em- 
ployment, wrongfully  and  without  legal  excuse 
refused  to  pemut  plaintiff  to  become  a  passen- 
ger on  the  car  or  to  be  transported  thereon, 
and  that  her  intention  and  desire  to  become  a 
passenger  and  be  transported  was  known  to 
the  servant,  is  not  sufficient  to  show  such  a 
relation  between  the  plaintlfl  and  the  carrier  as 
to  put  the  latter  under  the  dutj  of  accepting 
plamtiff  as  a  passenger. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  ii  968-872;  Dec  Dig.  |  236.*] 

Appeal  from  City  Court  of  Blrmlntfiam; 
O.  W.  Ferguson,  Judge. 

Action  by  Winnie  Anderson  against  the 
Birmingham  BaUway*  Ught  ft  Powes  Com- 
pan}'.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded. 

Tillman,  Bradley  ft  Morrow  and  Frank  AT. 
Etominlck,  for  appellant.   Allen  ft  Btfl,  for 

aiipellee. 

WALKER,  P.  J.  The  grounds  of  demurrer 
assigned  to  count  1  of  tbe  complaint  as 
amended  distinctly  raised  the  question  of  tbe 
sofflciency  of  Ito  averments  to  show  the  ex- 
istence of  a  duty  on  tbe  part  of  tbe  defend- 
ant (the  appellant  hue)  to  vxept  tbe  plain- 
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tiff  as  a  passenger,  that  being  the  only  dtitT' 
claimed  to  have  been  brea<died. 

[1]  It  may  be  regarded  as  settled  that  it  la 
for  the  court  to  pronounce  tbe  conclusion, 
from  the  facts  or  clrcumatancee  alleged  in  a 
complaint,  as  to  what,  If  any,  duty  it  shows 
was  owing  by  the  defendant  to  the  plaintiff; 
and  that  as  to  this  feature  of  a.  complaint 
counting  on  the  alleged  nonfeasance  or  mla- 
f  easanoe  of  another  a  athtonent  of  tbe  idead- 
er's  conclusion  on  the  subject  cannot  be  ac- 
cepted as  a  sabstltote  for  appropriate  aver- 
ments of  the  facts  oat  of  which  a  duty  Is  sup- 
posed to  have  arisen.  Tennessee  Coal,  Iron  & 
R.  do.  T.  Smith  (Sup.)  66  South.  ITO;  Bepubllc 
Iron  &  Steel  Co.  t.  Williams,  168  AU.  612,  63 
South.  76;  Alabama  ConsAlldated  C.  &  I.  Co. 
r.  Hammond,  166  Ala.  253,  47  South.  248; 
Leach  T.  Budi,  67  Ala.  145;  Ensley  Railway 
Co.  T.  Chewnlng,  98  Ala.  24,  9  South.  468. 

[2,  3]  Tbe  public  diaractei  of  tbe  bastness 
of  a  common  carrier  of  passengers  Imposes 
on  one  who  undertakes  it  the  duty  of  receiv- 
ing and  carrying  without  discrimination  on  a 
vehicle  then  in  use  by  it  for  tbe  purp<Me8  of 
public  carriage  all  persons  fit  to  be  carried 
who  may  properly  present  fhemsdves  and 
seek  traxuqwrtation,  so  long  as  there  are  ac- 
commodations for  passengers  on  such  vehicle. 
The  carrier  may  establish  reasonable  rules 
and  regulations  in  regard  to  such  matters  as 
the  times  and  places  of  receiving  passengers. 
Pullman  Car  Co.  v.  Krauss,  146  Ala.  395,  40 
South.  398,  4  L.  R.  A.  (N.,.S.)  103;  North 
Birmingham  Railway  Oo.  v.  Uddicoat,  99 
Ala.  545,  18  South.  18;  IllinoiB  Central  R. 
Go.  Smith,  85  Miss.  340,  37  South.  643,  70 
L.  R.  A.  642,  107  Am.  St.  Rep.  293,  299  ;  4 
EUlott  on  Railroads,  SS  1674,  1575,  1576;  2 
Hutchins  on  Carriers,  H  963,  966. 

[4]  Count  1  of  the  complaint  in  this  case, 
as  the  same  was  amoided,  after  alleging  that 
the  defendant  was  a  common  carrier  of  pas- 
sengers for  hire  or  reward,  proceeds  as  fol< 
lows :  "Plaintiff  alleges  that  on  the  date 
aforesaid  she  applied  to  the  servant,  agent, 
or  employ^  of  tbe  defendant  in  chaise  of  one 
of  its  said  cars  for  transportation  thereon, 
but  that  said  servant,  agent,  or  employe,  act- 
ing wltbln  the  line  or  scope  of  his  employ- 
ment, wrongfully  and  without  l^al  excuse 
therefor,  wholly  failed  or  refused  to  permit 
plaintiff  to  become  a  passenger  on  said  car, 
or  to  be  transported  thereon,  as  it  was  her 
Intention  or  desire  to  become  and  to  do. 
Said  intention  and  desire  then  and  there 
was  well  known  to  said  servant,  agent,  or 
employ^."  The  count  contains  no  other  aver- 
■ment  of  the  facts  or  circumstances  out  of 
which  the  supposed  duty  to  receive  the  plain- 
tiff as  a  passenger  arose.  In  considering 
these  averments,  tbe  statement  to  the  ef- 
fect that  the  refusal  to  permit  the  plaintiff 
to  become  a  passenger  was  wrongful  and 
without  l^al  excuse  may  be  put  out  of  view 
as  expressive  merely  of  tbe  pleader's  conclu- 


sion, and  also  because  It  has  reference,  not 
to  the  existence  of  a  duty,  but  to  the  breach 
of  it  North  Birmingham  Ry.  Co.  t.  Llddi- 
coat,  supra.  The  facts  stated  would  be  fuUy 
proved  by  evidence  which  showed  that  when 
plaintiff  made  known  her  desire  to  become  a 
passenger  she  was  at  swUi  a  distance  from  the 
car  as  to  require  its  detention  for  an  unrea- 
sonable length  of  time  to  oiable  her  to  reach 
it;  that  the  car  on  which  she  sought  to  be- 
come a  passenger  was  then  in  motion  and  at 
a  place  at  which  It  was  against  the  reasonable 
roles  or  regulations  of  the  defendant  to  take 
on  passengers,  and  that  it  was  not  even  a 
car  which  was  tbea  in  use  for  the  carriage 
of  passengers.  It  hardly  requires  a  resort  to 
the  rule  of  construing  a  pleading  most 
strongly  against  the  pleader  to  reach  the 
conclusion  that  the  facts  stated  fall  to  show 
the  existence  of  BU<!h  a  relation  between  the 
plaintiff  and  the  defendant  as  to  put  the  lat- 
ter sUnder  the  duly  of  accepting  the  former 
as  a  passenger.  Birmingham  Railway  & 
Blectrlc  Co.  v.  Mason,  187  Ala.  342,  34  South. 
207;  North  Birmingham  Ry.  Co.  v.  Uddl- 
coat,  supra;  Smith  v.  Birmingham  Ry.,  & 
P.  Co.,  41  South.  307.1  Counsel  for  the  ap- 
pellee cite  the  case  of  Birmingham  By.,  U.  & 
P.  Oo.  V.  Adams,  146  Ala.  267,  40  South.  385. 
119  Am.  St.  Rep.  27,  as  BUK>ortlng  her  con- 
tention that  tbe  count  in  question  was  not 
subject  to  tbe  grounds  of  demurrer  assigned 
against  it  The  facts  stated  in  the  complaint 
In  that  case  showed  the  existence  of  the  re- 
lation of  passenger  and  carrier  between  the 
plaintiff  and  the  defendant  In  other  wonls, 
the  existence  of  tbe  duty  there  claimed  to 
have  been  breached  was  disclosed  by  appro- 
priate averments  of  the  facts.  This  cannot 
properly  be  said  of  the  count  now  under  con- 
sideration. We  are  of  opinion  that  the  de- 
murrer to  that  count  should  have  been  sus- 
tained. 
Reversed  and  remanded. 


ALESLAlfDER  t.  SMITH. 
(Court  of  Appeals  of  Alabama.  *Nov.  28,  1911.) 

1.  Appeal  akd  Bsbob  (t  1040*)— HAUiixsa 
Ebbob— Ruling  on  Demxjbkeb. 

Any  error  In  sustaiidnff  demurrers  to  spe- 
cial pleas  was  harmless  to  defendant  ^ere 
defendant  had  the  benefit  of  the  facta  allied 
in  Boch  pleas  under  tbe  general  1bsu& 

[Ed.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  SS  4089-1106;  Dec  Dig.  i 
1040.*] 

2.  Contracts  (S  296*)— Pebtobiianos— Sut- 
ficiehct. 

Defendant  owned  land  lying  between  plain- 
tiff's land  and  a  creek,  and  made  a  contract 
with  plaiotlff.  by  which  the  latter  agreed  to 
furnish  labor  to  clear  off  a  right  of  way  and 
dig  a  ditch  through  a  pond  ana  clean  out  and 
open  the  old  ditch  on  defendant's  land,  the 
contract  requiring  plaintiff  to  "dig  this  ditch 


*  Reported  In  toll  In  tbe  Soathem  Reporter;  re- 
[Kirtea  u  a  mamorudum  dadihni  wltlunit  opiuton 
In  147  Als.  TOL 
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not  less  than  six  or  eight  feet  wide  and  the 
proper  depth  necessaiTi  not  to  exceed  three 
feet  in  the  new  ditch.'*  Held,  that  while  the 
proTiaion  that  the  ditch  should  not  exceed 
three  feet  in  depth  was  not  intended  as  a 
liliiltation  npon  plaintiff  in  digging  it,  If  it  was 
otherwise  satlsfactoxy,  even  if  it  was  con- 
ttmed  as  a  limitation  upon  plaintiEft  right  to 
dis  beyond  that  depth,  the  fact  that  it  was  dug 
more  than  three  feet  deep  would  not  prevent 
plaintiff  from  recoreting  one-half  of  the  cost 
thereof,  as  agreed,  if  the  excess  depth  did  not 
interfere  with  the  ditch  as  a  drain. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  Si  1363-1371;  Dec.  Dig.  {  296.*] 

8.  CowraAOTB  ({  169*)— Constkuohon— Im- 
TBNTioR  or  Pabths. 

To  ascertain  tiie  intention  of  the  parties 
to  a  contract  as  to  what  shoald  be  done,  regard 
may  be  bad  to  the  natnre  of  the  instmment, 
the  condition  of  the  parties,  and  their  pur- 
poses. 

[Ed.  Note.— For  other  cases*  see  Contracts, 
Cent.  Dig.  |  752;  Dec  Dig.  f  ie9.»] 

4.  CONTBACTB   ({  296*)— PZBTOBHAnCS— SUB- 
SlAimAI,  Pkbfobhaitcb. 

If  the  work  done  snbrtantinWy  eonfonu 
to  the  contiaet.  Immaterial  deriatituis  wiU  not 

prevent  recovetr  of  the  contract  price,  leu  the 
amoant  reqnlrea  to  indemnify  for  Isjariea  ins- 
tained  by  such  deviations. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1363-1371;  Dec  Dig.  %  296.*] 

6l  Tn&Z.    (I  191*)— IHSTBUOTIOVB— PROTIHCK 
OF  JUBT— IHVASIOK. 

In  an  action  for  one-half  the  cost  of  dig- 
ging a  ditch,  which  plaintiff  was  to  dig  not  ex- 
ceeding three  feet  m  depth,  throngh  his  and 
defenduif ■  land,  where  the  evidence  made  it 
a  jniy  qneation  whether  the  excess  over  three 
feet  was  a  material  deviation  from  tbe  con- 
tract reqnirement,  and  whether  It  caused  any 
loss  to  defendant,  a  requested  charge  that  tbe 
digging  of  the  ditch  more  than  tbreo  feet  deep 
was  a  material  deviation  preventiing  reeoveQr 
waa  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
mg.  H  420-431;  Dec  Dig.  f  191.*] 

t,  GommAcn  (|  196*)— GoHsniucnoN. 

Defendant  owned  a  tract  lying  between 
plaintiff's  land  and  a  certain  creek,  and  tbe 
parties  made  a  contract  by  which  plaintiff 
agreed  to  furnish  labor  "to  dean  off  right  of 
way  and  dig  ditch  throngh  C.  pond  and  to 
clean  out  and  open  the  old  ditch^'  on  defend- 
ant's land;  plaintiff  agreeing  "to  dig  this  ditch 
not  less  than  six  or  eight  feet  wide  and  tbe 
proper  depth  necessary  and  not  to  exceed  three 
feet  In  the  new  ditch."  The  contract  further 
provided  that  defendant  shoald  allow  plaintiff's 
water  rigbt  of  way  through  tbe  ditch,  through 
tbe  pond  to  tbe  creek,  for  tbe  purpoBe  of  keep- 
ing tbe  ditch  clean  and  open.  The  new  ditch 
referred  to  was  to  connect  with  tbe  old  ditch, 
which  was  to  fun^h  tbe  outiet  to  the  creek; 
the  purpose  being  to  make  one  drainage  ditch 
by  digging  the  new  ditch  to  meet  tiie  ouL  EM 
that  nnoer  tiie  provUon  **to  cleu  out  and 
open  the  old  ditch,"  plaintiff  was  required  not 
merely  to  remove  the  rubbish  therefrom,  but 
to  widen  it  lo  as  to  make  it  an  unobstructed 
ontlet  for  the  water;  the  word  "open"  mean- 
ing to  form  tqr  cutting,  cleaning,  removing,  or 
pushing  aside  whatever  impedes  or  hinders. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  St  861-^}  Dec.  Dig.  t  198.* 

For  other  definitions,  see  Word*  and  Phras- 
es, voL  0,  pp.  4883-10S4.] 

7.  Eninatcni  (t  471*)— OFnraon  Bvidino»— 
ConcLuaxons. 

In  an  action  for  one-half  the  cost  of  dig- 
Cbg  end  enlarging  a  ditch  through  the  prop- 


erty of  adjoining  landowners  pnnnant  to 
agreement  between  them,  the  witness  for  plain- 
tiff testified  that  tbe  place  where  the  new  ditch 
was  more  than  three  feet  deep  was  where  it 
started  from  the  old  ditch  near  tile  edge  of  a 
hillside,  and  tliat  tbe  new  ditch  was  to  meet 
tbe  old  ditch,  and,  as  tbe  water  stood  where 
they  came  tocether.  It  was  necessary  to  make 
tbe  new  ditch  deeper.  Witness  was  further 
asked,  "Was  that  dltdi  dng  any  deeper  than 
waa  necessanr  in  order  to  make  it  take  off  the 
water?"  Eud,  tbe  question  was  proper,  not 
calling  for  a  conclusion,  but  for  a  matter  of 
observation  as  to  whether  the  ditch  was  made 
any  deeper  than  waa  reqaired  to  flow  the  water 
into  the  old  ditch. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2185;  Dec  Dig.  {  471.*] 

Appeal  from  Olrcolt  Conrt,  Autauga  Conn* 
ty ;  W.  W.  Pearson,  Jtidge. 

Action  by  McQueen  Smith  against  J.  L. 
Alexander.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Afflnned. 

The  substance  of  the  contract  appears  In 
tbe  opinion  of  tbe  court  The  following  writ- 
ten charges  were  refused  to  tbe  defendant: 
(2)  "If  the  jury  believe  from  tbe  evideuce 
that  the  new  dltcb  was  dng  by  plaintiff 
more  than  three  feet  deep,  tbey  must  find  for 
tbe  defendant"  (8)  "I  charge  you,  gentle- 
men of  the  Jury,  that  If  you  believe  from  the 
evidence  that  tbe  plaintiff  dug  the  new  dltcb 
to  a  depth  greater  tban  three  feet,  that  tbe 
plaintiff  Is  not  entitled  to  recover  anything 
tor  tbe  digging  of  tbe  new  ditch."  (8)  "If 
the  Jury  believe  the  evidence  In  this  case, 
tbey  cannot  And  for  the  plaintiff  for  any 
services  or  labor  In  tbe  widening  of  the  old 
dltcb."  (4)  "If  tbe  Jury  believe  tbe  evidence, 
tbey  cannot  find  a  verdict  tor  the  plaintiff 
for  any  work  or  labor  done  on  the  old  ditch." 
(5)  "Under  tbe  contract  in  this  case  therfe 
rested  upon  plaintiff  no  doty  to  widen  tbe 
old  ditch  to  a  width  greater  than  originally 
dug,  but  only  to  open  and  clean  out  tbe  old 
dltcJi;  and  if  you  believe  the  evidence  in 
this  case  the  plaintiff  Is  not  entitled  to  re- 
cover for  any  services  rendered  In  widening 
tbe  old  ditch."  (6)  "I  charge  you,  gentlemen 
of  the  Jury,  that  there  Is  no  evident  In  this 
case  that  It  was  necessary  to  widen  the  old 
ditch  In  order  for  It  to  carry  off  tbe  water." 

Coleman,  Dent  ft  Weil  and  Peyton  E  Alex- 
ander, for  appellant.  Ray  Bushton,  William 
M.  Williams,  and  Ballard  &  Thomas,  for  ap- 
pellee. 

WALKER,  P.  J.  One  of  tbe  counts  of  the 
complaint  embodies  a  copy  of  the  contract 
between  the  parties,  avers  performance  b^ 
the  plaintiff  of  Its  stipulations  on  his  part, 
and  that  tbe  defendant  has  failed  and  re- 
fused to  pay  one-half  of  the  actual  coet  of 
the  work,  as  be  agreed  to  do. 

[1]  Under  bis  plea  of  the  general  issue,  the 
defendant  bad  the  benefit  in  the  trial  of 
preeentlDg  the  claims,  which  be  sought  to  set 
up  by  special  pleas;  that  tbe  work  done  by 
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the  idalntlff  did  not  emutltnte  a  pertomiance 
of  tbe  contract  according  to  Its  terma.  This 
being  tmc^  If  tbere  was  error  la  sostalnlng 
the  demaneiB  to  tboae  special  pleas.  It  was 
wror  vltbout  Injury  to  tbe  defoidant.  Sel- 
ma  Street  &  Suburban  Ry.  Oo.  t.  OampbdI. 
158  Ala.  488,  48  Soutb.  87a 

if\  Tbe  deC^dant  owned  a  tract  of  land 
lying  betwem  the  plabitUTs  land  and  Gat 
creek.  By  tbe  contract,  tbe  plaintUT  mtdw- 
took  "to  fomlsb  labor  to  dear  oft  ri^t  of 
way  and  <Ug  dltiA  tbroogb  Cypress  pond, 
and  to  clean  ont  and  open  tbe  old  dltcb, 
all  on  lands  owned  by  J.  L.  Alexander  [tbe 
defendant],  known  as  the  Carew  Haoe.  Mo- 
Queen  Smith  [tbe  plalutun  la  to  dig  this 
dlteb  not  less  than  six  or  el^  feet  wide 
and  tbe  proper  d^b  necessary,  not  to  ex- 
ceed tiiree  feet  In  the  new  dltdL**  Each  «t 
the  parties  was  to  pay  one-half  of  tbe  actual 
cost  Tbe  cratract  concluded  with  the  stip- 
ulation "that  the  said  J.  L.  Alexander  Is  to 
allow  McQueoi  Smith  watav  rl^  of  way 
through  said  dltdi  throogii  Cypress  p<md 
to  Cat  creek,  for  purpose  of  keeping  ditch 
clean  and  open."  The  defendant  resisted 
the  plalntlflTs  right  to  recorer  anything  for 
the  digging  of  this  ntfw  dltcb,  on  tbe  ground 
that  It  was  dug  more  than  Ibree  feet  deep. 
Instead  of  not  to  exceed  tbe  depth  mentioned 
In  tbe  contract  Tor  support  In  tbis  position 
be  relies  on  the  words  In  the  contract  "not 
to  exceed  three  feet  In  the  new  ditch." 

[}}  In  construing  a  contract  as  a  whole  or 
any  provision  of  It  that  Is  brought  Into  ques- 
tion, tbe  ^Eort  should  be  to  ascertain  Uie  In- 
tention of  tbe  parties,  "and.  to  ascertahi 
their  intention,  regard  may  be  had  to  tbe 
nature  of  tbe  liutmment  Itself,  the  condition 
of  the  parties  executing  It  and  tbe  objecto 
tbey  bad  In  vtew."  Lewman  ft  Co.  et  al.  t. 
Ogden  Bros,  et  al.,  146  Ala.  351,  42  Soutb. 
102.  Tbe  situation  with  which  tbe  parties 
dealt  In  making  tbe  contract  In  question 
was  the  possession  by  the  defendant  of  an 
old  ditch  on  his  land  which  be  waa  Interested 
in  having  cleaned  ont  and  opened  and  ren- 
dered more  useful  for  tbe  draining  of  bis 
land  hj  tbe  construction  of  a  new  ditch  to 
connect  with  it;  while  tbe  old  and  new 
ditches  together  would  serre  plaintiff's  pur- 
pose by  fnmlsbli^  drainage  for  his  adjoining 
land.  The  two  landowners  agreed  to  tbe 
scheme  of  buproremait  One  of  them  was 
to  do  the  work,  and  eadi  was  to  pay  one- 
half  of  the  actual  cost  Tba  object  of  euA 
of  them  was  to  get  bis  land  drained.  Tbs 
obligation  of  the  one  who  undertook  to  dig 
the  ditch  "the  proper  depth  necessary"  was 
limited  and  qualified  by  the  words  "not  to 
exceed  three  feet  In  new  ditch";  and,  while 
the  connection  In  which  those  words  are 
found  makes  It  plain  that  this  was  the 
primary  purpose  of  their  use,  yet  the  clause 
also  Inured  to  tbe  benefit  of  tbe  otbar  party 
to  tbe  contract  as  It  Is  a  fair  Inforence  that 
he  did  not  intend  to  bind  himself  to  pay 
onfrtaalf  of  the  cost  of  woric  done  in  excess 


of  the  requirements  of  the  eontraet  It  being 
perfectly  plain  that  the  paramount  object  of 
both  parties  was  to  have  a  dIMi  that  would 
serve  as  an  elTectlve  drain  Into  Oat  creek. 
It  Is  not  to  be  supposed  that  U  waa  any  part 
of  their  purpose  In  Inserting  tbe  dause  In 
question  to  euble  the  drfendant  to  dalm 
that  no  liability  waa  Inqiosed  on  him  tbe 
digging  of  tbe  new  ditch  in  the  emit  at  its 
depth  exceeding  three  feet  though  the  dltcb 
as  dug  accomplished  the  purpose  of  afford- 
ing an  effectlTe  means  of  drainage,  at  a  cost 
to  tbe  defendant  within  tbe  limit  indicated 
by  the  terms  ot  the  contract,  and  tbe  addi- 
tional digging  done  by  the  plaintiff  involved 
no  loss  or  damage  to  the  defendant  Bven 
If  the  clause  in  question  could  reasonably  be 
construed  as  a  limitation  upon  the  right  of 
the  plaintiff  to  dig  tbe  new  ditch  beyond  the 
depth  specified,  and  not  as  a  limitation  of  the 
amount  of  digging  required  of  blm  by  the 
contract  itlll  tbe  mete  fact  that  the  ditch 
as  dug  was  more  than  three  fdst  deqp  would 
not  have  the  effect  claimed  by  the  defudant, 
unless  tbe  eniess  In  the  depth  of  the  dltCh 
cmstituted  a  materiel  departure  from  fihe 
stdieme  of  Improvemeot  contemplated  1^  tbe 
parties.  It  is  not  ev«y  variation  ttom  apec- 
iflcattons  that  entitles  a  party  who  has  con- 
tracted for  work  to  be  done  to  dalm  that 
his  obligation  to  pay  baa  not  been  Incurred 
because  the  work  as  done  does  not  conform 
to  the  terms  of  tbe  contract 

[4]  If  tbe  work  as  done  substantially  con- 
forms to  the  reqnlranents  of  tbe  contract, 
immaterial  deviations  from  spedflcationa  do 
not  consOtote  an  obstacle  in  the  way  of  a 
recovery  of  the  contract  price,  less  tlie 
amount,  by  way  of  damages,  requisite  to  In- 
deninify  the  party  sought  to  be  charged 
against  whatever  injury  he  may  have  sus- 
tained  as  the  result  of  such  a  departure  from 
tbe  letter  of  the  contract  Singer  Manutec- 
turlng  Co.  V.  McLean.  106  Ala.  8111;  16  South. 
912;  Pltcalm  v.  Philip  Hiss  Oo.,  118  Fed. 
492,  61  O.  O.  A.  323;  Oty  of  Elisabeth  t. 
PlbEgerald,  114  Fed.  547.  52  a  0.  A.  821; 
Croudi  V.  Outmann,  134  N.  T.  46,  81  N.  EL 
271,  30  Am.  St  Bep.  606  ;  8  Page  on  Con- 
tracts, H  1885, 1388.  The  ditdi  hoe  In  qnes- 
tton  was  to  be  six  or  dght  feet  wide,  and 
It  Is  not  questioned  that  the  plaintiff  had  tiie 
right  to  dig  it  "the  proper  depth  necessary, 
not  to  exceed  three  teti,  In  the  new  dltdi.** 

[11  Under  tbe  evldmce,  it  was  a  question 
for  the  Jury  whether  as  dug  It  was  more 
than  three  feet  de^.  and,  if  bo,  whether  its 
depth  waa  so  little  In  excess  ct  what  was 
contemplated  aa  to  constitute  no  material 
deviation  from  the  requlrem^t  of  the  om- 
tract  in  this  connectlfm,  and  to  en^l  no  Iobs 
or  injury  upon  the  defendant  In  this  state 
of  the  evidence  the  defendant  was  not  en- 
titled to  a  ruling  to  Ibe  dEeet  that  digging 
the  ditch  more  than  three  feet  deep  consti- 
tuted a  nwtarial  departure  from  the  prorl- 
alona  of  tbe  contract  Th^  foregoing  consid- 
erations dlsdose  tbe  incorrectness  of  tbe 
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proposUkma  IstoItM  la  the  seecmd  and  eighth 
written  durges  refused  to  the  defendant. 
Uoder  those  Instractlons,  tbe  iarj  woald 
hare  been  required  to  treat  any  deviation  by 
the  plaintiff  from  the  prorialon  referred  to. 
howerer  trlrlal  or  nnsnhstantiftl,  as  vitally 
affecting  tto  idaintUrs  rights  nnder  the  am- 
tnct 

[I]  Another  dalm  set  iq>  by  the  defendant 
wnB  that  he  was  not  i^iargeable  with  any 
part  of  the  oost  tatcnrred  by  flie  plaintiff  In 
wldolng  the  old  ditch.  This  claim  Is  based 
upon  the  contention  that  the  etlptilatlon  on 
the  part  d  the  plaintiff  *to  dean  out  nnd 
opoi  the  old  ditch"  did  not  anthorlxe  him 
to  Incar  any  expense  in  wldttilng  tiiat  dltoh. 
This  dense  of  the  contract  also  is  to  be  eon- 
stmed  in  the  light  of  the  sltnatSon  dealt  with 
by  the  parties  and  of  the  object  sought  to 
be  accomplished.  The  new  dltdti  provided 
tm  was  to  be  connected  with  the  old  ditch 
mentkmed,  and  the  latter  was  to  tomteb  the 
outlet  to  Cat  creek.  The  resnlt  In  contempla- 
tion vnm  in  reality  one  drainage  ditch,  which 
was  to  be  lengthmed  by  the  digging  of  what 
was  called  the  "new  dltdi."  the  water  from 
whidb  was  to  go  out  throvgh  the  old  ditch. 
The  language  of  the  contract  is  to  be  read 
in  the  light  of  tSxia  state  of  fiict  The  plain- 
tiff agreed  to  "dig  dltcA  through  Cypress 
pond,  and  to  dean  out  and  opoi  the  old 
dltcAL."  Immedlatdy  following  this  provision 
Is  the  stlpnlatlDn  that  the  plaintiff  *18  to 
dig  this  dttdi  not  less  than  six  or  eight  feet 
wide  and  the  proper  dcipth  necessary,  not 
to  exceed  three  feet  in  new  ditch."  In  view 
of  0»  tect  that  tike  parties  were  providing 
for  one  eontlniioas  ditch,  it  seems  probable 
that  the  words  "this  ditch"*  as  used  In  the 
clauae  just  quoted  were  Intended  to  refer 
to  the  entire  ditch  provided  fbr  in  the  im- 
mediately preceding  stipulation,  and  not 
merely  to  the  new  ditoh;  and  this  view  Is 
straigthened  by  the  circumstance  that  in 
the  provision  in  that  clause  intended  to  ap- 
{dy  only  to  the  new  ditch  It  Is  moitloned 
qiedOcaUy.  As  the  new  dltdi  was  to  be  not 
leas  than  six  or  eight  feet  wide,  and  as  the 
erldenee  Showed  that  In  some  places  the  old 
ditch  was  only  about  tour  feet  wide,  It  can- 
not be  said  that  to  give  the  language  last 
quoted  the  ettect  of  authorizing  a  widening 
of  the  old  ditch  where  that  yme  necessary 
to  mate  It  conform  in  capacity  to  the  ditch 
wbich  was  to  connect  with  it  would  be  In 
disregard  of  the  Intention  of  the-  parties  as 
expressed  in  the  contract  But,  assume  that 
this  particular  provision  was  Intended  to  re- 
fer alone  to  the  new  ditch,  and  that  the 
plaintiff's  right  to  recover  for  work  done  on 
the  old  ditdi  is  under  the  provision  requiring 
bim  **to  clean  oat  and  open  the  old  dltoh." 
The  counsel  for  the  appellant  constme  these 
words  as  requiring  no  more  than  a  removal 
from  the  old  ditcft  of  the  trash  and  deposit 
flccnmulated  In  It.  This  much  would  bare 
l^een  required  of  the  plaintiff  If  he  had  uq- 


dertaken  merely  to  dean  out  th»  oM  dUdu 
We  are  of  opinion  that  this  eonatntethm  on- 
duly  narrows  tlw  import  of  the  words  used 
when  ccmsldered  in  the  connection  In  whidi 
they  are  found.  HanlfesOy  the  purpose  of 
providing  for  tho  deanlng  out  and  tawing 
of  the  old  ditch  was  that  It  might  be  made 
an  effective  part  of  the  drainage  project  un- 
dertake to  be  carried  out  It  was  to  be 
the  mmns  of  letting  off  watra  fnmi  the  land. 
Throu^  It  was  to  be  discharged  an  addl- 
thmal  volume  of  irater  to  be  brou^t  into 
It  by  a.  new  ditch  which  was  to  be  six  or 
eight  feet  wide  and  about  three  feet  deep. 
This  being  true.  It  Is  not  improbable  that 
the  parties  deemed  it  advisable  so  to  open 
up  the  old  ditch  OS  to  give  It  a  correspiHidlng 
width  throughout,  so  that  the  passage  of  the 
volume  of  water  which  would*  flow  Into  It 
would  not  be  impeded  as  a  result  of  its  being 
too  narrow  In  some  places.  And  we  are  of 
oidnion  that  the  words  used  are  to  be  con- 
strued as  expressing  this  purpose.  One  of 
the  accepted  meanings  of  the  word  "aj^" 
Is  "to  form  by  cutting,  cleaving,  removing 
or  pushing  aside  whatever  impedes  or  htn- 
ders."  Century  Dictionary.  The  connection 
and  the  subject-matter  dealt  with  Indicate 
that  it  was  In  some  such  erase  that  that 
word  was  used  In  the  provision  In  question. 
The  conclusion  Is  that  the  requirement  **to 
clean  out  and  opoi  the  old  dltdi."  under  the 
drcumstanoes  surrounding  the  making  of  the 
contract  under  coiulderatlan,  called  for,  not 
merely  the  removal  of  the  rubbish  which  had 
accumulated  In  that  ^tch  since  it  waa  dug, 
but  tor  such  a  widening  of  It  in  narrow 
places  as  to  make  it  throughout  an  unob- 
structed outlet  tor  the  water  to  be  drained 
Into  It  Sudi  a  wldoolng  of  that  ditdi  where 
it  was  necessary  to  make  it  conform  to  the 
plan  of  the  drainage  project  of  which  it  was 
to  be  a  part  cannot  fairly  be  said  to  have 
been  beyond  the  requirements  of  the  provi- 
sion under  consideration.  It  follows  from 
this  conclusion  that  the  court  was  not  in  er- 
ror in  refusing  to  give  written  charges  8,  4, 
6,  and  6  requested  by  the  defendant 

[7]  In  the  course  of  his  examination  as  a 
witness  the  plaintiff  testified:  "The  place 
where  the  dltdi  is  more  than  three  feet  deep 
is  down  near  where  It  started  trom  the  old 
ditch,  near  the  edge  of  a  hillside.  The 
swamp  is  right  under  the  edge  of  a  hillside. 
The  new  ditch  was  to  meet  the  old  ditch. 
We  dug  the  new  ditch  first  In  the  summer, 
and  In  the  fall  went  back  to  deepen  it  When 
we  came  up  the  new  ditch  and  the  water 
stood  there  where  the  new  dltoh  and  the 
old  ditch  came  together,  and  the  new  ditch 
had  to  be  made  deeper.  The  water  in  the 
dlteh  was  the  only  level  we  had."  In  this 
connection  the  witness  was  asked  the  ques- 
tion: "Was  that  ditch  dug  any  deeper  than 
was  necessary  in  order  to  make  it  take  off 
the  water?"  The  court  was  not  In  error  In 
overruling  the  defendant's  objection  to  this 
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qnestlon.  Tlie  qnestlon  called,  not  for  a  mere 
con<dasloii  of  the  witness,  bat  for  a  mere 
matter  of  observation  as  to  whether  at  that 
point,  where  there  was  an  elevation  of  the 
surface,  the  ditch  was  made  any  deeper  than 
was  required  to  let  the  water  flow  from  it 
Into  the  old  ditch'  with  which  It  was  to 
connect  Besides,  the  witness  was  shown 
to  be  qnallfled  by  knowledge  and  experience 
to  give  an  opinion  on  the  subject  inquired 
about  which  was  admissible  as  evidence. 

Enough  has  already  been  said  of  the  con- 
flict In  the  evidence  to  Indicate  the  condn- 
slon  that  the  defendant  was  not  entitled  to 
the  general  afflrmatlve  charge  requested  in 
bis  behalf. 

Affirmed. 


CHEEK  T.  STATE  ex  reL  METGALF. 

(Court  of  Appeals  of  Alabama.  Dec  l9,  1911.) 

1.  ImoxioATivo  LiqnoBB  (f  248*)— Siaboh- 
B  Axo  Sbizubu— AmDAvxT— eumcoKN- 

OT. 

In  search  and  seizure  proceeding  nader 
Act  Aag.  26,  1909  (Gen.  &  Loc  Laws  Sp.  Sesa. 
1909,  p.  74)  I  22,  motion  to  quash  an  affidavit 
was  properly  overruled,  where  the  affidavit 
stated  that  defendant  kept  a  place  where  spir- 
ituous, vinous,  or  malt  liquors  or  beverages 
were  kept  for  sale,  or  otherwise  illegally  diB- 
posed  01,  known  as  the  Olympian  Hotel,  etc. 

[Ed.  Note.— For  other  cases,  see  IntoxicatiDE 
I^uors,  Cent  Dig.  IS  368-375;   Dec  Dig.  | 

2:  iHTOxioATnro  laquoas  (|  260*)— Sbakch- 

BS  AUD  SXIZUMW— BTXDXNCB— AniUSBIBIL- 

m. 

In  a  proceeding  to  search  a  hotel  for  liq- 
uors unlawfully  kept  for  sale  or  other  disposi- 
tloD,  under  Act  Aug.  25,  1909  (Gen.  &  Loc. 
Laws  Sp.  Sess.  1909,  p.  74)  i  22,  the  state 
could  show  that  liquors  had  recently  been  sold 
there;  and  hence  it  was  proper  to  admit  proof 
that  the  sheriff  sent  a  negro  with  no  whisky 
on  his  person  into  the  hotel,  and  remained  in 
front  of  and  near  the  hotel  until  the  negro 
returned  with  whisky,  and  that  he  gave  the 
negro  money,  and  directed  him  to  go  into  the 
hotel  and  buy  whisky  and  bring  it  to  him, 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  387;  Dec.  Dig.  |  250.*] 

8.  IirroxiOATiHa  I^quoas  ({  2&0*)~Seaboh- 
za  Ann  Sbzzubks— Evidenck— Admissibzl- 

ITT. 

In  a  search  and  seizure  proceeding  under 
Act  Aug.  26,  1909  <Gen.  ft  Loc  Laws  Sp. 
Sess.  1909,  p.  74)  I  22,  it  was  improp- 
er to  permit  the  state  to  show  that,  before 
issuance  of  the  search  warrant  defendant  had 
more  than  once  been  arrested  for  violation  of 
the  prohibition  laws. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  887;  Dec  Dig.  i  26a*] 
4.  CamiNAL  Law  (§  365*)— Evidence— Col- 
lateral Matters. 

Where  several  crimes  constitute  in  fact 
one  crindnal  transaction,  evidence  of  all  ma; 
be  given  as  part  of  the  res  gestie  of  the  of- 
fense with  which  accused  Is  charged,  but  col- 
lateral facts  affording  no  inference  as  to  the 
principal  facts  In  issue  should  not  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  366.*] 


6.  IiTTOXiCATiNa  LiqtTOSs  (I  250*)— Search- 
es AlfD  SBIZUBES— LCOALITT  OT  EkEPXRO— ■ 
BUBDBN  OF  PBOOr. 

_  Claimant  of  liquors  seized  under  Act  Aug. 
26. 1909  (Oen.  ft  Loc  Laws  Sp.  Sesa.  1909,  p. 
74)  I  22.  and  found  in  a  bnUding,  not  used 
exclusively  as  a  dweUing  or  a  drug  store,  had 
the  burden  to  show  that  ha  did  not  ke^  tiiem 
for  illegal  purposes. 

[Ed.  Note.— For  otlier  cases,  see  Intoxicating 
liquors.  C!eut  Dig.  |  S87;  Dec  Dig.  |  260.«] 

6.  INTOXICATIWG  LlQUOBB    (|  249*)— SEARCH 

AND    Skezube- BniLDXiro    Subject  to 

Sbabch. 

In  a  search  and  seizure  proceeding  under 
Act  Aug.  25.  1909  (Gen.  ft  Loc  Laws  Sp. 
Sess.  1909,  p.  74)  |  22,  under  a  warrant  de- 
scribing the  place  as  being  located  at  a  speci- 
fied street  number,  and  as  being  known  as  a 
certain  hotel,  a  building,  not  located  at  that 
number,  even  if  connected  with  the  hotel  by 
planks  and  used  In  connection  therewith,  is 
not  subject  to  search. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  876-^;  Dec  tHg.  { 

Appeal  from  circuit  Court,  Jefferson  Coun- 
ty; B,  C,  Crowe,  Judge. 

Proceeding  by  the  State  of  Alabama,  on 
relation  of  W.  L.  Metcalf.  against  F.  C 
Cheek,  under  Act  Aug.  25,  1909  (General  ft 
Local  Laws  Sp.  Sess.  1909,  p.  74)  I  22.  From 
the  judgment,  Cheek  appeals.  Reversed  and 
remanded. 

Burgln,  Jmklns  ft  Brown,  for  appellant 
B.  O.  Brlckell,  Atty.  Gen.,  and  WlUlain  L. 
Martin,  Asst  Att7>  Goii  for  tbft  State. 

DE  GBAFFENBIED,  J.  One  Metcalf,  on 
the  15th  day  of  April,  1911,  under  the  pro- 
vlalona  of  section  22  <^  an  act  of  the  Legls- 
latue  upptoYeA  August  25.  1909,  and  en- 
titled "An  act  to  farther  suppress  the  evils 
of  Intemperance,"  etc.  (General  and  Local 
Acts  Alabama,  Special  Session  1909,  p.  74), 
made  an  affidavit  before  E.  O.  Crow^  Jadge 
of  the  circuit  court  of  JefTerson  county, 
charging  that  "Fred  Cheek  keeps  a  place 
where  spirituoas,  vinous  or  malt  Uquors  or 
beverages  are  kept  for  sale  or  otherwise  dis- 
posed of  contrary  to  law,  known  as  the  Olym- 
pian Hot^."  ^  Thereupon  a  search  war- 
rant was  issned  by  the  said  drcnlt  Judge  of 
Jefferson  county,  and  was  placed  in  the 
bands  of  the  sheriff  of  said  county,  auttaorla- 
Ing  bim,  In  substance,  to  search  the  said 
Olympian  Hotel  tor  said  llquora,  and,  if 
found  therein,  to  setze  and  hold  tiieni,  sub- 
ject to  the  orders  of  the  court  Thereupon 
the  sheriff  and  his  deputies  searched  the 
Olympian  Hotel  and  a  building  near  it, 
knoTs-n  as  the  Wilson  building;  there  being 
a  passageway  by  means  of  two  planks  be- 
tween the  two  buildings.  The  sheriff  fouud 
and  seized  in  the  two  buildings  23  dozen 
bottles  of  beer.  100  one-half  pints  of  whisky. 
1  qnart  of  whisky,  and  two  pints  of  whisky. 
Thereupon  the  said  F.  0.  Cheek,  as  provid- 
ed In  subdivision  9  of  section  22  of  said  act 
filed  a  Termed  claim  to  96  half  pints  of 
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whisky  and  20  dozen  botUea  of  the  beer  so 
seized,  and  denied  any  claim  to  any  of  the 
balance  of  said  llqnors.  He  denied,  In  his 
aid  Terified  claim,  that  be  kept  a  place 
vliere  ^irltnova,  Tinoos,  or  malt  liquors  or 
bererages  were  kept  for  sale,  etc.  On  the 
bsaes  made  np  under  the  direction  of  the 
coort  on  the  said  verified  claim  of  Cheek, 
this  Bnit  was  tried. 

[1]  1.  In  our  opinion,  the  motion  to  quash 
the  affidarU-npon  which  the  search  warrant 
was  issued  was  properly  overruled.  This 
question  has  been  directly  passed  upon  by 
the  Supreme  Court  of  Alabama.  Toole  v. 
State  (Sup.)  54  South.  195. 

[2]  2.  As  the  afRdavlt  upon  which  the  writ 
of  seizure  issued  alleged  that  appellant  kept, 
at  the  Olympian  Hotel,  "a  place  where  spir- 
ituous, vlnoua  or  malt  liquors  or  beverages 
are  k^t  for  sale,"  it  was  competent  for  the 
f<tate  to  show  that  such  liquors  had  recently 
been  aold  there.  The  evidence,  therefore, 
that  the  sheriff  sait  a  negro  with  no  whisky 

00  his  person  into  the  hotel,  and  remained  In 
front  of  and  near  the  hotel  until  the  negro 
returned  with  whisky,  and  that  he  gave  the 
n^ro  money,  and  directed  him  to  go  into 
the  hotel  and  buy  whisky  and  bring  It  to 
lilm,  was  telerant  and  competent  as  a  cir- 
cumstance to  be  considered  by  the  Jury,  along 
with  the  other  evidence  in  the  case,  in  de- 
termlning  whether  such  liquors  were  In  fact 
k^  for  sale  In  said  hotel.  Allison  v.  State, 

1  Ala.  App.  206,  6S  South.  463. 

[S,  4}  3.  Upon  what  theory  as  to  Ite  com- 
petoiey  or  relevancy  the  court  proceeded 
wtat  it  permitted  the  state,  against  the  ob- 
jection of  the  appellant,  to  offer  evidence 
tending  to  show  that,  prior  to  the  Issuance 
of  the  search  warrant,  apiwllant  bad,  more 
than  once,  been  arrested  for  a  violation  of 
tlie  prohibition  laws,  we  are  not  able  to 
understand.  The  appelant  took  the  stand 
as  a  witness,  and  the  state  was  thereto  given 
an  cqiportunity  to  impeach  blm.  This  the 
state  did  not  attempt  to  do.  As  the  qnes- 
tkm  as  to  whether  the  Olympian  Hotel  vras 
a  place  In  which  contraband  liquors  were 
kept  for  sale  was  before  the  Jury,  the  stete 
also  had  a  rt^t,  1^  legal  evidotce,  to  show 
Uiat  sncb  liquors  wue  being  sold  or  had 
recently  bem  sold  there;  bnt  the  fact  that 
the  appellant  bad  been  arreated  for  violating 
tlie  prohibttkm  laws  had  no  legal  tendency 
wbaterer  to  show  that  said  hotel  was  a 
place  where  sncb  Itqnors  were  sold.  A  col- 
latenil. crime  may  be  evidence  against  a  par- 
ty, if  it  la  connected  with  the  crime  under 
tuTesMgatim,  and  forms  a  part  of  a  general 
and  onnpoaito  transaction.  Where  several 
crimes  constitiito  in  fact  (me  criminal  trans- 
action, evldaice  of  all  of  soeh  crimes  may 
be  given  as  part  of  tbe  res  gestn  of  the 
offense  with  which  the  person  being  tried 
is  etiazged.  Allison  t.  State,  supra.  Collate 
eral  ffeets  affording  no  Inferoioe  as.  to  tbe 
principal  fiicts  In  Issue  should  not  be  allow- 
ed, sad  we  know  of  no  rule  In  this  state  de- 


claring that  the  fact  that  a  man  Is  arrested 
for  an  offense,  wltliout  more,  is  to  be  received 
in  a  court  of  Justice  as  substantive  evidence 
of  his  guilt  of  any  offense.  Such  evidence 
is  immaterial ;  for  even  Innocent  persons  are 
sometimes  arrested,  and  are  subject  to  In* 
dictment    Underbill  on  Crlm.  Bv.  |  245. 

[S]  4.  The  evidence  in  this  case  showed, 
without  dlspnte,  ^t  the  liquors  claimed  by 
appellant  were  certainly  not  in  the  main 
building  of  the  Olympian  Hotel,  but  In  the 
Wilson  building,  with  whltib  the  main  build- 
ing of  the  Olympian  Hotd  was  connected  by 
two  planks,  nsed  as  a  passageway.  Tbe 
place  whldi  the  aheritt,  under  the  search 
warrant,  was  anthoTiaed  to  aearch  is  describ- 
ed as  follows:  '*Satd  plaoe  btibog  located  at 
206  No.  21  St,  Bliam,  Ala.,  known  as  the 
Olympian  HoteL"  If  tbe  Wilson  bnildtng 
was  In  fact  Included  In  the  above  description, 
then  tlw  appellant  is  not  mtttled  to  recover, 
unless  he  Is  able  to  show  by  evidence  that 
the  liquors  were  not  by  him  in  said 
bnildii^;  in  violation  of  law.  Tbe  liquors 
w«e  found  In  said  building,  and,  as  it  was 
not  a  building  used  exclusively  for  a  dwell- 
ing, and  was  not  a  drug  store,  the  burden 
is  upon  appellant  to  reasonably  satls^  the 
Jury  that  he  did  not  keep  said  Uquors  In 
said  building  for  illegal  purposes,  provided 
the  building  was  Included  In  tbe  above  de- 
scription, and  was  a  part  of  the  Olympian 
Hotel. 

[fl]  On  the  other  hand.  If  the  Wilson  bundl- 
ing was  not  located  at  "206  No.  SI  St, 
B'ham,  Ala.,"  but  at  some  other  number, 
then,  even  if  connected  with  the  Olympian 
Hotel  by  planks,  and  nsed  In  connection  with 
the  Olympian  Hotel  as  a  part  of  the  same, 
tbe  sherlir  bad  no  right  to  search  that  build- 
ing under  the  directions  contained  In  his  af- 
fidavit, and  the  appellant  Is  entitled  to  re- 
cover, whether  said  liquors  were  kept  there 
for  Illegal  purposes  or  not  "The  writ  must 
not  be  general;  It  should  not  leave  tbe  place 
to  be  searched  to  the  discretion  of  the  officer 
executing  It;  it  must  confine  the  search  to 
one  place  or  building."  Toole  v^  Stete  (Snp.) 
54  South.  105. 

In  tbe  above  case  of  Toole  v.  Stete,  in  the 
affidavit  and  warrant  the  premises  to  be 
searched  were  descril>ed  as  "a  place  at  14 
Jefferson  street  In  the  city  of  Montgomery, 
to  wit,  a  stable  or  storehouse  in  the  rear 
of  a  residence  at  said  14  Jefferson  street," 
and  while  tbe  court  held,  in  effect,  that  the 
sheriff,  under  that  writ,  had  tbe  right  to 
search  both  "a  stable  and  a  storehouse,"  If 
both  of  such  buildings  were  in  the  rear  of  a 
residence  at  14  Jefferson  street,  nevertheless 
it  held  that  tbe  aherlff  was  confined  to  such 
named  buildings  at  said  "f4  J^eraon  street** 

In  tbe  present  case,  the  bnllding  to  be 
searched  was  "206  Ko.  21  St,  B'bam,  Ala., 
known  as  tbe  Olympian  Hotel,"  and  the 
sheriff  was  without  authority  to  search  any 
property  not  coming  within  that  description. 
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or  to  seise  anj  liQaora  situated  In  any  other 
building.  It  followa,  of  course,  that,  U  tlie 
Wilson  bnlldlng  is  Included  in  tbe  descrip- 
tion "206  No.  21  St,  B'ham.  Ala.,"  but  was 
not  a  part  ta  tbe  OlTmpian  Hotel— If  appel- 
lant was  not  tta  proprtetor,  and  bad  no  do- 
minion OTBT  it — then  be  Is  entitled  to 
cover,  althongh  he  may  have  twpt  tbe  liQvors 
in  aald  building  for  illegal  purposes.  The 
constltntlonal  guaranty  against  unreasnnable 
seardieB  and  selsnres  is  to  be  obsured. 
Toole  V.  SUte  (Sup.)  54  South.  l!>5. 

The  record  presents  many  otber  questions 
for  our  consideration;  some  of  tbem  will 
probably  not  arise  on  the  next  trial,  and 
the  others  may  wA  do  so.  We  will  therefore 
not  conalder  them. 

The  Judgment  of  tbe  omrt  bdow  is  revers- 
ed, and  the  cause  remanded. 
.  Beversed  and  remanded. 


JACKSON  V.  STATR 
(Court  0f  Appeals  of  Alabama.   Dec.  21,  1811.) 

1.  Salu  (I  7*)— Sale  DzsnnomsHBD  fbom 

Agenct. 

Accused  entered  ioto  a  contract  with  a 
fertUizioE  company j  whereby  the  company  was 
to  ship  Jiim  ferdhser  and  receive  his  notes 
therefor,  which  fertiliser  accused  might  sell 
at  his  own  price,  and  later  to  pay  the  com- 
pany. Hetd  that,  althouKh  the  contract  pro* 
vided  that  accused  was  the  fertilizing  com- 
pany's agent,  there  was  no  agency,  a  person  to 
whom  eoods  are  consigned  to  be  sold  and  who 
Is  at  lioerty  to  sell  them  at  any  price  on  any 
terms  he  pleases,  paying  a  fixed  price  to  the 
owner,  beiiig  not  an  agent,  but  a  vendee. 

[Ed.  Note.— For  ottier  cases,  see  Sales,  Cent 
Di^.  H  16. 17;  Dec  Dig.  |  7.*] 

2.  fiHBSZBLBHKNT  (|  11*)— Bt  AOENT. 

Where  accused  purchased  fertilizer  upon 
credit,  executing  the  notes  in  payment,  and 
gold  It  upon  credit,  taking  notes  which  he 
pledged  as  collateral  for  the  payment  of  Ms 
own  note,  and  the  fertilizer  company  allowed 
Um  to  retain  these  notes  and  collect  them,  he 
was  the  agent  for  tbe  parpoae  of  collection, 
and  80  might  be  guilty  of  embeislement  of 
the  funds  collected. 

[Ed.  Note.-^For  other  cases,  see  Embeaile* 
ment,  Dec.  Dig.  1 11.*] 

3.  E^nczzLuinT  (S  38*)  —  EviDKncs  — Ad. 

HISSZBIZJTT. 

In  a  prosecution  for  the  embezzlement  of 
money,  which  eccased  collected  as  agent  of  a 
fertilizer  company,  evidence  of  a  contract 
whereby  the  f  ertilmng  company  sold  him  goods, 
thongh  not  creating  an  agency,  was  admissible, 
an  agency  being  In  contemplation  by  the  par- 
ties, for  great  latitude  is  allowed  on  the  qnea- 
tioo  where  fraud  it  Involved. 

[Ed.  Note.— For  o^er  cases,  see  Embeizle- 
ment,  Dec.  Dig.  f  38.*] 

4.  CauaiiAi.  Law  (|  695*)— Tbial~Objec- 
noRs. 

Where  accused  objected  to  the  introduc- 
tion of  tbe  number  of  letters  as  a  whole,  his 
objection  ma;  be  overruled  if  an;  pert  of  them 
be  admissible. 

rsd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1637;  Dec.  INg.  }  695.*] 


5.  CsniiKAL  Law  (|  780*)— Tiial— Ameu- 

HBNT  OT  COUITSEL. 

It  being  the  duty  of  the  court,  even  npon 
Its  own  monoD,  to  prevent  improper  argument 
to  a  jury,  and  to  require  counsel  to  confine 
their  aivuments  within  the  range  of  legitimate 
discossion,  the  court  properly  exdaded  argo- 
ment  that  the  accused,  if  convicted,  would 
suffer  imprisonment  In  the  penltentlarj  for 
not  less  than  one,  nor  more  than  ten,  years. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  f  730.*] 

Appeal  from  Circuit  Court,  Clarke  Oonn- 
ty;  John  T.  Lackland,  Judge. 

Dudley  Jackson  was  convicted  of  embwaHe- 
ment,  and  appeals.  Affirmed. 

The  contract  referred  to  In  the  opinion  la 
as  follows:  "Tennessee  Valley  Fertilizer 
Company,  Florence,  Ala.,  12/7/1908.  To  D. 
B.  Jackson,  Fulton,  Ala. — Dear  Sir:  I  here- 
by offer  to  ship  you,  for  Tennessee  Valley 
Fertilizer  Company,  the  following  fertillxers 
on  tbe  terms  and  at  the  price  hereinafter 
named:  30  tons,  10-2-2  at  $20.94  per  ton, 
80  tons  12-2,  at  $16.94,  per  ton,  or  30  tons, 
14%  at  $14.69  per  too.  Upon  delivery  of 
the  goods  you  are  to  give  your  note  or  notes 
for  tbe  purposes  hereinafter  named  to  cover 
the  Invoice  price,  payable  to  the  order  of  tbe 
Tennessee  Valley  Fertilizer  Company  at  Ala- 
bama Trust  &  Savings  Bank,  Florence,  AJa.. 
and  to  mature  as  follows:  1/3  Nov.  1,  1909: 
1/3  Nov.  16,  1909;  and  1/3  Dec  1,  1909. 
Deliveries  to  be  made  by  na  in  car  lots  as 
you  may  direct  on  cars  or  boats  at  Florence, 
Ala.,  not  later  than  May  1,  fr^ht  preitald 
to  Fulton,  Ala.  The  goods  are  not  to  be 
shipped  until  so  ordered  by  you;  and  our 
obligation  to  deliver  may  be  canceled  by  the 
destruction  of  our  works  by  fire  or  other 
providential  causes,  including  accidents,  la- 
bor strikes,  or  delays  in  transportation. 
This  contract  Is  nontransferable,  except  by 
the  written  consait  of  both  parties  hereto. 
You  strictly  agree  not  to  sell  or  deliver  our 
fertilizer  to  any  jwrson  on  a  credit  without 
first  taking  note  on  tbe  form  to  be  furnished 
by  us.  Notes  or  other  obligations  tak^  by 
you  In  settlement  in  part  or  whole  for  ter- 
tUlser  shipped  you  ondw  this  contract  shall 
not  be  pledged  with  any  bank  or  otber  pa^ 
ty  witbont  the  written  oonsoit  of  CUs  omn- 
pany.  On  May  1,  or  sooner.  If  possible,  yoo 
agree  to  ddiver  to  us,  or  our  order,  notes 
of  the  pUmtecs  or  otber  purchasers  to  whom 
yon  may  have  sold  tbeae  goods  for  tbe  gross 
amount  of  the  sales  of  the  same  to  be  held 
by  us  as  collateral  security  for  tbe  ppyment 
of  your  obligatioa  to  as.  Ton  are  to  give 
us  a  recdpt  for  said  Otdlateral  wboi  same 
Is  returned  to  you  for  cc^lectlon.  AU  of 
said  goods  and  all  of  customers'  obllgatlona 
therefor,  as  also  all  proceeds  therefrom,  are 
to  be  held  In  trust  by  you  for  as  tmtU  your 
indebtedness  to  us  Is  fully  paid,  and,  far- 
ther, all  proceeds  of  aald  goods  as  collected 
must  be  first  applied  to  the  paymmt  of 
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roar  notn  or  obligations  to  m,  whether  the 
same  bave  matniea  m  not,  n6h  paymenta, 
bowerer,  to  diaw  the  legal  zate  of  Intwest 
fnnu  tbe  time  ct  papnait  to  tbe  matorltr  of 
notei  IB  case  tdq  fall  to  oarry  out  any  or 
aU  of  tbe  provMons  and  acreonenta  In  thla 
eraitrac^  then  the  debt  arlalng  under  this 
contract  beoomes  at  onee  due  and  payable, 
whether  tbe  same  shall  be  dosed  by  note  or 
otherwise,  and  any  and  aU  goods,  money, 
Botes^  and  aocoonts  yoa  have  received  shall 
be  conridcared  to  bare  been  received  by  you 
as  oar  agent,  and  we  can  demand  immediate 
settlement  of  all  transactloDB  between  as 
nuder  this  contract,  and  as  to  the  obliga- 
tions herein  contained  yon  waive  all  right 
of  ezenvitlon  nnda  tbe  laws  of  Alabamat  or 
any  other  state,  and  yon  agree  to  pay  all 
cost  of  collection,  Induding  a  reasonable  at- 
torney's .fee.  It  Is  farther  agreed  that  any 
and  all  goods  sbl^ed  you  In  excess  of  the 
Qoantl^  herein  moitioned,  whether  same 
Kooda  or  not,  yon  are  to  receive  subject  to 
all  condltlODS  of  this  contract,  unless  other- 
wise provided  for  In  writing,  and  yon  agree 
to  handle  our  goods  e^uslTOly  this  seasm. 
It  la  fortber  expressly  agreed  and  under* 
stood  that  eadi  and  every  car  or  sUinnait 
onder  this  contract  is  distinct  and  Borate 
from  every  other  shipment,  and  In  the  event 
of  any  mlsnnderstendlng  arising  about  any 
shipment  It  shall  apply  only  to  shipments 
which  are  questioned,  and  each  end  every 
complaint,  If  any  Is  made,  shall  be  spedflc 
as  to  shipment  and  cense  of  complaint  We 
reserve  the  right  to  cancel  this  contract,  or 
any  part  thereof  In  case  of  any  occurrence 
which  we  regard  as  nnfavorabla  to  your 
credit.  No  verbal  understanding  will  be  rec- 
ognized by  either  party  hereto.  This  con- 
tract expresses  all  the  terms  and  conditions 
agreed  upon,  and  becomes  binding  when  ap- 
proved by  the  home  office.  [Signed  by  both 
parties.]"  The  letters  referred  to  h^d  r^- 
e  pence  to  tbe  signing  of  certain  notes,  the 
ehlpmeit  of  certain  gnano,  and  some  have 
referraioe  to  the  shortness  of  the  crop  and 
tbe  fact  that  the  defendant  bad  not  been 
able  to  make  any  collections.  The  argument 
of  tbe  counsel  excluded  was  that  the  de- 
fendant would,  if  convicted,  suffer  Impris- 
onment In  the  penitentiary  for  not  less  than 
one  nor  more  than  ten  years.  The  other 
facta  sufficiently  appear  In  the  opinion. 

J.  F.  Aldrldge  and  Jesse  T.  Boyles,  for 
appelant  B.  G.  Brlt^^l,  At^.  Gen.,  and 
W.  Lt.  Martin.  Aast  Atty.  Oen.,  for  the  State. 

I>E  OBAFFCNBIED,  J.  The  indictment 
ebnrged  that  tbe  defendant,  "an  agent  of 
Tennessee  Valley  Fertilizer  Company,  a  cor- 
poratltm.  under  tbe  laws  of  the  state  of  Ala- 
bama, embezxled,  or  fraudulently  converted 
to  Us  own  nse.  money  to  about  the  amount 
of  one  bnndred  and  saventy-flve  and  no/100 
dollars,  whldi  had  come  Into  his  possesion 
by  virtue  of  his  office  or  employment"  He 


was  convicted  by  a  Jnry.  and  nndw  Ibe  lodg- 
ment of  tbe  court  following  tbe  verdict  was 
sentenced  to  the  penltmtlary.  Tbe  defend- 
ant appeals.  « 

[11  1.  We  desire  to  state,  at  the  outset  of 
this  opinion,  that  the  conclusions  to  wbliih 
we  luive  arrived  In  upholding  the  judgment 
of  the  court  below  are  not  based  upon  the 
theory  that  the  contract  dated  "Florence, 
Ala.,  1^/7/1908,"  which  the  x^iorter  wUl  set 
out  In  tbe  sunmuiy  of  tbe  facta  of  this  case, 
and  the  letters  sabsequently  wtlttai  by  the 
defendant,  wbldi  were  Introduced  In  evi- 
dence, taken  In  connection  with  the  further 
fact  that  the  defendant  bought  fertUixers 
from  the  Tennessee  Valley  Fertiliser  Com- 
pany as  contemplated,  were  sufficient  to 
make  out  a  prima  lade  case  of  agency 
against  the  defendant  "There  la  no  magic 
In  tbe  word  'agency.'  It  Is  often  used  In 
commercial  matters  when  the  real  relatl<m- 
sh^  Is  that  of  vendor  and  purchaser."  Sir 
W.  M.  James,  L.  J.,  In  White  v.  NevUle,  6 
L.  R.  Ch.  Cases,  397.  "Mr.  Towle  practically 
edmowledges  In  his  cross-examination  that 
the  real  bargain  between  them  was  this: 
That  Neville  was  to  pay  Xowle  &  Ca  a  fixed 
price  at  a  fixed  time,  bnt  be  was  not  bound 
to  sell  to  the  customer  at  that  price  or  at 
that  time,  but  was  left  at  liberty  to  make 
his  own  bargains.  Both  Xowle  &  Co.  and 
Mr.  Neville  may  have  thought  that  this  did 
not  prevent  their  relation  being  principal 
and  agent;  but  In  my  opinion  In  polot  of 
law  It  certainly  does."  Sir  G.  Melllsb,  L. 
J.,  In  White  V.  Neville,  supra.  "These  were 
the  defendant's  own  goods.  What  tbe  act 
[against  embezzlement]  contemplated  was 
the  Intrusting  of  goods  to  an  affont,  and  I 
do  not  see  how  a  vendee  can  be  considered 
as  an  agent  within  tbe  meaning  of  the  act. 
I  am  pretty  clear  on  this  point.  Has  a  ven- 
dee ever  been  held  liable  under  this  statute? 
The  whole  tenor  of  It  points  otherwise,  and 
it  seems  to  contemplate  a  direction  coming 
from  a  veudor,  or  from  the  person  who  in- 
trusts. The  goods  having  been  sold  and  the 
delivery  orders  given,  the  defendant  be- 
came, not  an  agent,  but  the  owner  of  the 
goods,  and  I  therefore  do  not  think  tbe  rela- 
tions between  the  parties  were  at  all  such 
as  were  contemplated  by  tbe  act"  Bay  v. 
Budln,  Cox's  Crim.  Cases,  vol.  15,  p.  412.  A 
person  to  whom  goods  are  consigned  to  be 
sold,  and  who  is  at  liberty  to  sell  them  at 
any  price  and  on  any  terms  be  pleases,  he 
paying  a  fixed  price  to  the  owner.  Is  not  an 
agent  but  a  vradee.  Glbney  v.  Curtis,  61 
Md.  192. 

While  the  Supreme  Court  of  the  United 
Stetes  in  Dr.  Miles  Medical  Co.  v.  Park  & 
Sons  Co.,  220  U.  S.  373,  81  Sup.  Ct  378,  55 
L.  Ed.  B02,  were  dealing  with  the  question 
as  to  whether  certain  contracts  were  void 
as  being  In  restraint  of  trade  and  not  on  the 
Identical  subject  now  before  us.  tbe  following 
la  quoted  In  Uie  opinion  In  that  case  with  ap- 
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proTal,  and  It  furntsbes  ua  wltb  an  apt  U- 
lustratton  of  our  viewa  upon  the  present  ques- 
tion: "'It  &  man,'  says  Lord  Coke,  in  Coke 

^  upon  Littleton,  9  S60,  'be  possessed  of  a 
horse  or  a  chatty,  real  or  personal,  and  give 
his  whole  interest  or  property  therein,  upon 
condition  that  the  donee  or  vendee  dhall 
not  alien  the  same,  the  same  is  roid,  because 
his  whole  Interest  and  property  is  out  of 
bim,  so  as  he  hath  no  possibility  of  reverter ; 
and  It  Is  against  trade  and  traffic  and  con- 
tracting between  man  and  man.' "  It  would 
seem  from  the  same  reasoning  that  It  is 
against  "trade  and  traffic  and  contracting 
between  man  and  man"  that  the  vendee  of 
property,  acquiring  the  whole  interest  In  the 
property,  can  by  a  contract  make  himself 
the  agent  of  the  vendor  as  to  the  proceeds  of 
the  property  If  he  sees  proper  to  sell  IL  Im- 
prisonment for  debt  Is  inconsistent  with  the 
humane  spirit  of  the  present  age,  and  It 
seems  to  us  that  by  this  instrument  the  ven- 
dor, being  unwilling  to  make  the  purchaser 
an  agent,  but  making,  in  fact,  an  absolute 
sale,  lias  undertaken,  in  advance,  to  provide 
criminal  pnnlstmient  for  the  mere  nonpay- 
ment of  a  debt.  If  the  property,  the  subject 
of  the  sale,  was  in  fact  sold  by  the  vendee 

.  before  the  payment  of  the  debt.  Adults 
should  be  allowed  great  freedom  in  making 
their  contracts,  but  we  doubt  whether  a  ven- 
dor making  an  absolute  sale  of  personal  prop- 
erty on  credit  can  by  indirection  provide  a 
criminal  remedy  for  the  collection  of  the  debt 
when  due. 

[2]  2.  The  defendant,  it  appears  from  the 
evidence,  is  a  man  of  no  property.  He  lives 
on  land  belonging  to  bis  wife,  and  conducts 
a  mercantile  business  for  his  wife,  or  in  his 
wife's  name.  It  further  appears  that  he 
bought  two  car  loads  of  commercial  ferti- 
lizer from  the  Tennessee  Valley  Fertiliser 
Company,  and  that  the  fertilizer  was  bought 
by  blm,  and  not  his  wife.  It  further  appears 
tbat  he  sold  some  of  the  fertilizer  for  cash, 
but,  we  gather  from  the  bill  of  exceptions, 
most  of  it  was  sold  to  farmers  In  the  neigh- 
borhood who  gave  notes  for  it  payable  In  the 
fall.  These  notes  were  made  payable  to  the 
Tennessee  Valley  Fertilizer  Company,  but  as 
the  fertilizer  belonged  to  the  defendant,  and 
not  to  the  fertilizer  company,  we  attach  but 
little,  if  any,  Importance  to  that  fact.  The 
notes  when  taken  by  him  were  for  his  ferti- 
lizer, and  the  notes  so  given  by  the  farmers 
were  his  notes,  no  matter  to  whom  he  made 
tbem  payable.  When  the  defendant  bought 
the  fertilizer,  he  did  not  pay  in  cash  for  It, 
but,  after  he  had  bought  It  and  It  bad  been 
delivered  to  htm,  and  after  he  had  sold  it  as 
above  stated  and  taken  notes  from  the  pur- 
chasers, he  executed  on  April  19th  to  the 
T^messee  Fertilizer  Company  bis  three  notes 
for  an  aggregate  sum  of  $732.90,  and  In  the 
notes  provided  that  "as  collateral  security 
to  secure  this  or  any  other  debt  I  now  or 
may  owe  said  company  I  hereby  pledge  all 
notes  taken  tor  Tennessee  Fertilizer'  Com- 


pany fertilizers  during  the  current  seaaon.** 
Substantially  all  of  the  notes  tekm  by  the 
defatdant  from  his  customers  for  the  ferti- 
lizer sold  them  had  bem  takoi  when  the 
above  agreement  was  made,  and  the  defend- 
ant BubsequCTtly  collected  the  money  due  oo 
said  notea,  and,  instead  of  remitting  the 
money  to  the  fwtilteer  company,  he  converted 
the  money  to  bis  own  use.  The  notes  above 
pledged  as  collateral  were  not  delivered  by 
the  defendant  to  the  fertilizer  company  when. 
he  executed  his  notes  to  the  company,  but 
the  defendant  was  allowed  to  remain  In  pos- 
session of  them,  and  it  seems  to  ns  that  the 
above  evidence  shows  tbat  It  was  certainly 
in  effect  agreed  between  ttie  parties,  when 
the  defendant  executed  his  notes  to  the  com- 
pany,- that  tlie  money  due  by  said  notes 
transferred  as  collateral,  when  collected,  was 
to  be  the  money,  and  In  fact  was  the  money, 
of  the  fertilizer  company,  and  that,  when  It 
was  collected,  the  defendant  was  to  remit 
the  money  to  said  company.  If  so,  the  de- 
fendant was  the  agent  of  the  company  for 
the  purpose  of  collecting  the  money,  and, 
when  the  money  was  collected.  It  was  the 
company's  money.  The  evidence  of  one  of 
the  witnesses  for  the  state.  If-  t)elleved,  clear- 
ly shows  that  this  was  the  true  situation. 
This  witness  says:  "X  met  the  defendant  in 
the  town  of  Dickson  during  tliat  fall.  lie 
took  out  a  roll  of  money  from  his  Inside 
pocket  and  said:  This  Is  $150.  This  belongs 
to  Tennessee  Vall^  Fertillaer  Company,  but 
they  damn  sure  won't  get  1^  tor  I  am  going 
to  keep  it  myself.' 

[3]  S.  The  contract  which  we  have  instmct- 
ed  the  reporter  to  set  out  in  tils  summary 
of  the  facts  of  this  case  tends  to  show  that 
at  the  inception  of  the  transaction  between 
the  defendant  and  the  fertilizer  company  an 
agency  was  within  the  ultimate  scope  of  the 
contemplation  of  the  parties  when  the  ferti- 
lizer was  sold  to  the  defendant,  and  this  let- 
ter or  contract  was  therefore  not  Irrelevaiit^ 
Great  latitude  Is  allowed  in  the  range  of 
evidence  when  the  question  of  frand  is  In- 
volved. It  is  indispensable  to  truth  and  to 
a  proper  administration  of  Justice  that  it 
should  be  so.  SnodgnuBS  v.  Bank,  25  Ala. 
174,  60  Am.  Dec.  SOB;  Beeretf  Case,  9S  Ala. 
32, 11  South.  IBS. 

[41  4.  A  number  of  letters  written  by  the 
defendant  to  the  fertilizer  company  w»e 
also  offered  in  evidence.  The  defendant  ob- 
jected to  their  Introduction  as  a  wbol&  If 
part  of  an  answer  Is  admissible,  an  objec- 
tion to  the  question  as  a  whole  may  be  over- 
ruled. 6  MayQeld's  Dig.  871,  I  701.  For  the 
reasons  indicated  In  section  3  of  this  opin- 
ion, some  of  the  letters  written  by  the  de- 
fendant and  Introduced  In  evidence  were  ott> 
tainly  admissible. 

[fi]  B.  The  conrt  has  tlie  right  ex  mero 
motn,  and  it  is,  In  fact,  Its  doty,  whenever 
counsel  undertake  to  make  an  improper  argu- 
ment  to  a  jury,  to  put  an  end  to  such  argu- 
ment, and  to  require  counsel  to  confine  tbetr 
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srgnments  withla  tbe  range  of  legitimate 
discussion.  Bldgell  t.  State,  1  Ala.  App.  94, 
55  Sontb.  sen;  Dn  Bose  v.  Conner,  1  Ala. 
App.  456,  66  Bouth.  4S2.  It  Is  therefore  evi- 
dent  diat  the  court  committed  no  error  In  re- 
fusing to  allow  the  attorney  for  the  Aet&nA- 
ut  to  tranagreas  the  bonnds  of  legitimate 
Bigoment. 

There  was.  In  onr  opinion,  evidence  in  this 
case  from  wbldi  the  Jury  were  anthorlzed 
to  conclude  that  the  defendant,  an  agent  of 
said  fertlUzer  company,  embezzled  or  fraudn- 
Imtly  converted  to  bla  own  use  money  ex- 
oeeding  in  amount  tbe  amn  of  $26,  whlcb  had 
eome  Into  hto  posseaslon  by  vlrtne  of  his  of- 
fice or  employment,  and,  as  we  find  no  error 
In  the  record,  tbe  judgmeat  of  the  court  be- 
low must  be  affirmed. 


BIBHINGHAH  BT..  LIGHT  ft  POWER  00. 

T.  MINDLBB. 
(Coart  of  Appeals  of  Alabama.   Dec.  19. 1911.) 
L  Cabbiebs  (I  348*)— iHJimiEs  to  Passbn- 

OEBS— CONTBIBUTOBT  NeoLIOSNOE— PlBAB. 

In  an  action  for  Injurlea  to  a  passenger 
while  alightiog  from  one  of  defendant's  cars, 
defendant  pleaded  that  plaintiff  was  herseU 

fnilty  of  contributory  neglieence  in  that  she 
n^Iigendy  attempted  to  alight  from  the  car 
whae  it  was  moving  at  a  rate  of  speed,  with 
ber  tiaods  incumbered  with  bundles,  and  that 
ihe  was  injured  in  sncb  attempt,  and  would 
not  have  been  injured  bad  she  used  one  of  her 
bands  as  any  reasonably  prudent  person  would 
have  done,  and  also  in  that  she  negligently  at- 
tempted to  alight  without  using  her  hands  as 
she  might  have  done  and  thereby  avoided  the 
injnry,  and  as  any  reasonably  prudent  person 
would  have  done,  and  in  negligently  attempting' 
to  slight  from  the  car  while  it  was  moving. 
Bdd,  that  both  of  sncb  pleas  disclosed  facte 
to  which  the  law  attached  tbe  conclusion  that 
plaintiff  was  goil^  of  negligence  proximately 
contribntiug  to  her  injury,  and  were  not  de- 
mnrralde.  ' 

[Ed.  Note.— For  otiier  cases,  see  Carriers, 
Cent  Dig.  I  1398;  Dec.  Dig.  i  343.*] 

2.  Dahasbs  (S  215*)— WiKiU-nufxss— Puad- 
ma  AND  PBoor. 

Where  a  complaint  charged  a  willful  and 
wanton  injury,  an  instruction  that  if  the  jury 
believe  from  the  evidence  that  defendant  reck- 
lessly and  carelessly  injured  plaintiff,  then  they 
could  take  into  consideration  tbe  wanton  count 
of  the  complaint  and  give  plaintiff  punitive  dam- 
ages, was  erroneous  as  authorizing  the  jury  to 
award  puidtlTe  damages  on  proof  of  simple 
BegHgencei 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  H  543-047;  Dec.  Dig.  S  215.*] 

Anwal  from  Circuit  Court,  Jefferson  Coun- 
ty; E.  C.  Grow,  Judge. 

ActlfHi  by  Amelia  Ulndler  againM  the  Bir- 
mingham Railway,  Ught  ft  Power  Company 
for  damages  to  her  as  a  passenger,  received 
while  aHghHng  tom  ouo  of  ItB  caTB.  Judg- 
moit  for  plaintiff,  and  defendant  appeals. 
Berersed  and  remanded. 

The  pleas  referred  to  are  as  follows:  (2) 
Tor  further  answer  to  each  count  of  plain- 


tUTs  complaint,  separately  and  severally,  de- 
fendant says  that  plaintiff  was  beraelt  gnil^ 
of  negligence  which  proximately  contributed 
to  ber  alleged  injuries,  which  neglUEmce 
conslated  in  this:  The  plaintiff  t^llgeuay 
attempted  to  disembark  from  said  car  while 
same  was  moving  at  a  rate  of  speed  exceed- 
ing five  miles  per  hour,  with  her  hands  In- 
cumbered with  bundles,  and  without  using 
ber  bands,  as  abe  might  have  done,  and  she 
was  Injured  In  aald  attonpt.  and  would  not 
have  been  injured,  bad  sbe  used  one  of  ber 
bands  as  any  reasonably  prudoit  person 
would  have  done  undw  slmllai  <drcumstano- 
ea."  &)  Same  as  2,  down  to  and  Iniaodlng 
the  words  "conatoted  in  tbls,"  wb^e  tb^ 
first  occur,  and  adding:  "Plaintiff,  without 
nBing  hw  handa  as  she  might  have  done, 
and  therelqr  avoided  the  Injury,  and  as  any 
reeson^ly  prudent  person  would  have' done 
under  similar  drcumstancee,  negUgmtly  at- 
tempted to  disembark  from  said  car  while 
the  same  was  moving,  and  was  injured  In 
said  attempt." 

Tbe  oral  charge  of  the  court,  excepted  to. 
Is  as  fOUovra:  "Now,  if  you  believe  that 
that  was  recklessly  or  carelessly  done,  then 
tbe  minton  count  can  also  be  taken  into 
consideration  by  yon.  Ton  can  then  give 
ber  what  tbe  law  calls  punitive  damagea; 
that  Is,  pnnlsb  than  for  tbelr  recklessness 
and  careleBsneeB,.  fox  not  reoognlsliv  the 
high  duty  tbe  law  Imposes  upon  them  for 
the  safety  of  their  passengers," 

TUlman,  Bradley  &  Morrow  and  John  S., 
Stone,  for  appellant.   Gaston  ft  Pettns,  for 

appellee. 

WALKER,  P.  J.  [1]  The  second  and 
third  pleas  each  detailed  the  conduct  of  tbe 
plalndtr  In  attempting  to  alight  from  the 
moving  car  which  was  relied  on  to  sustain 
the  conclusion  therein  averred  that  she  was 
guilty  of  negligence  which  proximately  con- 
tributed to  the  injury  complaloed  of.  Look- 
ing to  the  averment  of  facts,  and  not  alone 
to  the  conclusion  of  the  pleader  deduced 
therefrom,  the  court  Is  of  opinion  that  each 
of  thrae  pleas  disclosed  a  state  of  facts  to 
which  the  law  attaches  the  conclusion,  ex- 
pressed by  the  pleader,  that  the  plaintiff  was 
guilty  of  negligence  proximately  contribut- 
ing to  ber  Injury,  and  that  neither  of  tbem 
was  subject  to  demurrer  on  any  of  the 
grounds  assigned.  Osborne,  Adm'x,  v.  Ala- 
bama Steel  &  Wire  Co.,  135  Ala.  571,  33 
South.  687.  Tbe  averments  of  each  of  those 
pleas  show  that  in  the  plalntifTs  attempt 
to  alight  from  a  moving  car  there  was  an 
absence  of  such  care,  prudence  or  fore- 
thought on  her  part  as,  In  the  circumstances 
stated,  such  a  venture  reasonably  called  for, 
and  that  this  failure  of  duty  on  the'  part  of 
the  plaintiff  wa%  a  contributing  cause  of 
the  result  complained  of.  Watklns  v.  Bir- 
mingham Railway  ft  Electric  Co.,  120  Ala. 
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147.  24  Sonth.  882,  43  L.  B.  A.  297;  Hunter 
V.  &  N.  B.  B.  Co^  ISO  Ala.  604,  48  SODth. 
802;  NashvUle,  a  *  8t  I*  Ry.  v.  Casey,  56 
Sontb.  28.  It  may  be  remarkefl  tbat  tbe 
evidence  on  the  trial— botb  that  offered  by 
the  plaintiff  and  that  offered  by  the  defend- 
ant—did not  Indicate  that  the  Incident  com- 
plained of  occurred  under  mch  drcomstano- 
es  that  tbe  deCraaes  set  up  In  Uiese  two 
pleas  would  have  been  available  to  the  de- 
fendant If  tlie  demurren  to  them  had  been 
OTerruled.  If  the  record  disclosed  no  other 
ground  for  rermlng  the  judgment,  It  might 
be  a  questlcm  whethw  the  conrt  could  be 
Justified,  In  auSi  a  situation,  In  treating  the 
action  of  the  court  In  anstaialng  the  d^ur^ 
rers  to  the  pleas  as  error  without  Injury, 
or  would  have  to  Indulge  the  presumption 
that  the  deftaidant  might  have  produced 
othtt  testimony  whidi  would  have  disclosed 
the  ocenrroice  under  a  very  different  as- 
pect, If  It  had  not,  by  tbe  act  of  tbe  conrt  In 
sustaining  the  demurrers  to  the  pleas,  been 
denied  tbe  <q)iportunlty  of  attempting  to  sus- 
tain them  by  evidence.  But  the  question 
suggested  is  not  material,  as  the  record  dis- 
closes other  error  requlrli^  a  reversal  of 
the  Judgment  appealed  from. 

[2]  In  a  part  of  Its  oral  charge  to  which 
an  exception  was  reserved  the  court  In- 
structed the  Jury  In  effect  that  if  they  be- 
lieved from  tbe  evidence  that  the  defendant 
recklessly  or  carelessly  Injured  the  plaintiff, 
then  they  could  take  Into  consideration  the 
wanton  count  of  the  complaint,  and  give  the 
plaintiff  punitive  damages.  Under  this  In- 
struction a  count  alleging  wanton  or  willful 
misconduct  conld  be  sustained  by  evidence 
showing  no  more  than  mere  carelessness — 
simtde  negligence,  and  punitive  damages 
could  be  awarded  for  such  negligence.  Un- 
der the  authorities  It  cannot  be  doubted  ttiat 
such  an  instruction  was  materially  errone- 
ous. Kansas  City,  Memphis  &  Birmingham 
R.  Go.  V.  Crocker.  9C  Ala.  412,  11  South.  262; 
Southern  Rallw^  Co.  v.  Bush,  122  Ala. 
470,  26  South.  168;  Birmingham  By.  U  & 
P.  Co.  V.  Wise.  149  Ala.  492.  42  South.  821; 
Montgomery  Street  Railway  v.  Rice,  142 
Ala.  674.  38  South.  857. 

Other  rulings  assigned  as  errors  need  not 
be  passed  on,  as  the  questions  involved  may 
not  be  presented  on  another  trial. 

Reversed  and  remanded. 


NATIONAL  CHEMICAL  CO.  et  al.  v.  NA- 
TIONAL ANILINE  &  CHEMICAL  CO. 

(Court  of  Appeals  of  Alabama.  Nov.  80,  1911.) 

1.  SAUGS  (I  201^— GOHTBAOTS— I>EUVnT. 

Where  a  bnyer  orders  goods  from  the  seller 
f.  o.  b.  cars  at  the  seller's  place  of  business,  a 
delivery  bv  the  seller  to  a  carrier  for  transpor- 
tation and  delivery  to  the  buyer  is  a  construc- 
tive delivery  to  the  buyer,  and  tbe  seller  is  not 


liable  to  tbe  buyer  for  damages  to  the  goods  dur- 
ing transportation  or  after  their  arrival  at  tbe 
point  of  destination. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  il  S29-M1 ;  Dea  Dir  S  201.*] 

2.  Saim  (I  436*)  — AoTsom  ns  Pkzce  — 

PLEA.DIHO. 

A  plea,  in  an  action  on  the  common  counts 
for  goods  sold  and  delivered,  which  ailegea  a 
sale  of  goods  nnder  a  guaran^  of  Quality  eqoal 
to  goods  previously  ■old.  and  wUcn  aven  that 
the  representations  of  tlie  seller  that  die  goods 
■old  were  of  a  certain  qnaHtj  were  false,  and 
sets  forth  the  seller's  knowledn  of  tlie  pnrjKwe 
for  which  the  goods  were  boogbt.  and  that  they 
were  uoflt  for  sndi  purposs,  merely  allsKeo  con- 
clusions of  the  pleader  or  sets  up  matters  not 
constitatii^  an  answer  to  the  action  dedared  on^ 
and  is  demarraUe. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  H  1238-1245;  Dec.  Dig.  {  435.*] 

3.  Apfkai.  and  Ebeob  (I  1040*1— Bevhw— 
HAOTOjas  Ebbos— Eeboreous  Buuhos  on 
Pleadings. 

The  error,  If  any,  in  sustaining  d«nnrie» 
to  a  special  plea  allerag  mattsis  available  un- 
der other  pleas,  is  hamiicss. 

[Ed.  Note.— For  other  oases,  see  Aimeal  and 
Error,  Cent  Dig.  |  4008;  Dec.  Dig.  fl04a*l 

4.  SAI.B8  (I  446*)— AonoHS  vol  Priob— In- 

BntUfTtlONS. 

Where  a  seller  did  not  show  any  daniMes 
under  his  plea  of  setoff,  in  an  action  for  die 
price,  a  charge  that  adler  was  not  entitled 
to  any  dam^es  was  proper. 

[EU.  Note.— For  other  cases,  see  Sales,  C«t 
Dig.  H  1309-1317 :  Dec  Dig.  I  44!aJji 

:  S.  Teial  (S  256*)— lNsn0O3XONS  —  BsQUEsm 
— Necessitt. 

A  party,  who  believes  that  aa  Instructloa 
stating  a  correct  proportion  of  law  is  mislead- 
ing because  not  snffideatly  qtedfic,  must  re- 
quest an  explanatory  charge. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent. 
Dig.  SI  628-641 ;  Dec.  Dig.  |  2S6u*] 

6.  Sau»  (S  446*>— Actions  von  Pbicb— Ik- 

STRUCTIONS—MlSLBADINO  iNSTEUOnONB. 

Where,  in  an  action  for  the  price  of  goods 
sold,  the  evidence  showed  a  constructive  de- 
livery to  the  buyer  by  the  seller  delivering  the 
goods  to  a  carrier  for  transportation  and  de- 
livery to  the  buyer,  a  charge  that,  if  the  goods 
were  inferior  in  quality,  the  seller  could  not 
recover,  was  misleading  for  failing  to  allefs 
that  the  inferiority  must  have  existed  before  or 
at  the  time  of  shipmntL 

[Ed.  Note.— For  other  cases,  see  Sales.  Gent 
Dig.  SI  1309-1817 ;  Dec.  Dig.  |  440.*] 

7.  TBIAL   (S  253*)  —  iMSTBUOnONB— lOHOBINa 

Evidence. 

Where,  in  an  actioo  for  the  price  of  goods 
sold,  there  was  evidence  that  the  ouyer  retained 
the  goods  and  promised  to  pay  for  themj  a 
charge  that,  if  the  goods  were  inferior  in  quality, 
the  seller  could  not  recover,  was  properly  re- 
fused because  ignoring  a  part  of  the  evidence. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  613-623 ;  Dec.  Dig.  |  25S.*] 

8.  Triai.  (8  263*)  —  Instructions— loNOBiKc 
Evidence. 

Where,  in  an  action  for  the  price  of  good» 
sold  and  delivered,  tbe  evidence  was  conflicting 
on  the  issue  of  the  buyer's  promise  to  pay  after 
receiving  the  goods,  and  on  the  ouesuMi  of 
whether  the  goods  retained  by  tlie  imyer  were 
worthless,  so  tliat  no  obligation  rested  on  him 
to  rescind  tbe  contract  and  retnm  the  goods, 
a  charge  anthoriaiog  a  verdict  for  the  bayn" 
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without  z«gird  to  nich  evldeiuw  wu  properly 
refused. 

[Ed.  Note.— For  other  caset,  see  Trial,  Gent 
Vig.  H  613-623 ;  Dec.  Dig.  %2SS.*} 

9.  Trial.  ({  194*)— iHSTBVonoHB'-lNTADino 
Pbotihcb  or  the  Jubt. 

An  instruction  in  an  action  for  the  price 
of  goods  constmctiTely  detlvered  to  the  buyer 
hr  a  delivery  bj  the  seller  to  a  carrier  for 
transportation  and  delivery  to  the  buyer,  that 
Vben  was  no  evidence  that  the  goods  became 
defiMtlve  between  tba  time  of  the  delivery  to  the 
carrier  and  the  time  of  the  delivery  to  the  buy- 
er, and  that  there  was  no  evidence  that  tue 
goods  were  damaged  while  being  transported, 
was  objcetfonable  as  invading  the  province  of 
the  Jury  and  as  a  diazge  on  the  effect  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  lee  Trial,  Cent 
Diig.  f  4fi2;  Dec.  Dig.  {  194.*] 

Appeal  from  Glrcnlt  Court,  Jefferson  Coun- 
ty: A.  O.  lane,  Judge. 

Actkm  tgr  tlie  Matifmal  Aniline  ft  Chemical 
Company  against  the  National  Chemical  Com- 
pany  and  others,  a  partnership.  From  a 
Judgment  fbr  plain  tiff,  defendants  appeaL 
Affirmed. 

The  action  was  on  the  common  coonta  for 
goods  sold  and  dellTered.  The  pleas  were 
the  gmeral  Issoe,  and  certain  special  pleas, 
sming  np  that  the  defendants,  prior  to  June 
20,  1907,  were  engaged  In 'the  buBlneas  of 
manofactnring  medicine  and  varlona  medical 
remedies,  and  have  been  engaged  In  manu- 
fftctnring  a  medicine  known  as  **Dr.  OdeU's 
Llrer  Medldne,"  and  that  senna  was  used  by 
the  defoidanta  in  the  manufacture  of  said 
medicine,  and  they  had  theretofore  purchas- 
ed senna  from  said  plaintiff,  and  had  bought 
a  lot  which  was  shipped  to  defendants  on  or 
about  April  11.  1907.  which  they  aver  they 
used  In  and  about  compounding  said  medi- 
cine, and  that  it  was  well  adapted  for  that 
purpose.  The  plea  then  sets  out  a  letter 
written  by  appellee  to  appellants  on  June  20, 
1907,  offering  1,000  pounds  of  similar  senna, 
quality  equal,  to  a  lot  shipped  April  11th, 
Plea  then  avers  and  acts  out  a  letter  in  an- 
swer to  same,  ordering  said  senna  shipped  at 
once,  if  equal  to  the  last  Jot  shipped.  Then 
follows  an  averment  that  In  and  by  said  let- 
ter ai^llee  guaranteed  to  appellants  or  war- 
ranted the  senna  to  be  equal  to  that  shipped 
on  April  11th,  and  set  up  that  said  represen- 
tatSona  were  false  and  fraudulent,  and  set 
forth  the  reasons  why  this  was  so.  The  plea 
also  sets  up  plaintiff's  knowledge  of  the  pur- 
pose for  which  it  was  bought,  and  that  It  was 
wholly  imflt  and  unsuited  for  such  purpose^ 
And  tb^  offor  to  set  off  their  damages  in 
$100. 

The  following  charges  were  given  at  the 
inaCance  of  the  plaintiff :  (C)  "X  charge  you, 
gentlemen  of  the  Jury,  that  under  the  evi- 
dence in  this  case  the  defendants  are  not  en- 
titled to  any  damages  on  their  plea  of  set- 
off." (A)  **I  charge  you,  gentlemen  of  the 
jarj,  that  If  you  b^va  tike  evld^ce  in  this 
eaae  yon  cannot  aawai  tbe  d^ndanta  any 
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damages  on  their  plea  of  set-ofl."  (2)  **Qea- 
tiemen  of  the  Jury,  I  diarge  yon  that  In  this 
case,  if  you  find  from  the  evidence  that  the 
plaintiff  was  to  deliver  the  goods  in  New 
York  Ci^,  then  I  charge  you  that  a  delivery 
of  the  goods  to  the  railroad  company  In  Mew 
York  City  was  conatmcUve  dellvoy  to  the 
defendants;  and  If  yon  And  from  the  evi- 
dence that  the  soods  were  in  good  condition 
at  the  time  th^  were  delivered  to  the  raU- 
road  company,  then  I  charge  yon  that  the 
plaintiff  is  entitled  to  recover."  &)  "X  fur- 
ther charge  yon,  gratlemen  of  the  Jury,  that 
when  the  goods  were  delivered  by  &e  trans- 
portation company  in  New  Yorik  City  In  this 
case,  this  was  constructive  delivery  to  the 
defendant  and  If  the  goods  were  damaged 
after  they  were  delivered  to  the  transporta- 
tion company,  the  plaintiff  Is  not  reqponalble 
for  such  damages."  (4)  **I  chaige  you,  gen- 
tl«nen  of  the  Jury,  that  from  the  evidence 
In  this  case  It  is  understood  that  plaintiff 
was  to  dellvw  the  goods  to  the  transporta- 
tion company  in  New  York  City;  and  If  you 
find  from  the  evidence  that  said  goods  were 
d^vered  to  the  ttanq>ortation  company,  and 
that  said  goods  so  delivered  were  of  the 
same  quality  as  the  goods  of  the  prior  ship- 
ment, then  I  charge  you  that  the  plaintiff 
would  be  ^titled  to  recover,  and,  further, 
that  If  any  damages  occurred  to  the  goods 
after  tb^  were  placed  In  the  office  of  the 
tranqwrtatlon  company  in  New  York  City 
by  the  plaintiff,  tb^  the  loss  of  such  dam- 
age would  fall  upon  the  defmdants,  and  not 
upon  the  plaintiff." 

The  foUovrlng  charges  were  refused  the  de- 
fendants :  (2)  "I  charge  you  that.  If  you  find 
from  the  evidence  that  the  senna  In  question 
waa  inferior  In  quality  to  the  senna  invoiced 
and  shipped  by  plaintiff  to  the  defendants 
AprU  11,  1907,  then  the  plaintiff  would  not 
be  entitled  to  recover  for  the  amount  claim- 
ed in  the  complaint."  (6)  "Ooitlemen  of  the 
jury,  I  charge  you  that,  if  you  find  from  the 
evidence  that  the  senna  In  question  was 
worthless,  then  your  verdict  must  be  for  the 
defendants,  although  you  might  further  find 
from  the  evidence  that  the  defendants  promis- 
ed to  pay  the  plaintiff  the  amount  claimed 
for  the  senna."  (8)  "Z  charge  you  that  the 
defendants  were  not  under  any  legal  obliga- 
tion to  notify  the  plaintiff  of  the  reception 
of  the  senna  In  question,  nor  of  Its  condi- 
tion." <9)  "I  charge  you  that  the  letters  of 
the  defendants  Introduced  in  evidence  by  the 
plaintiff  In  no  way  bind  the  defendants  to 
the  payment  of  the  amount  claimed  by  the 
plaintiff,  nor  any  part  thereof."  (11)  "I 
(Aiarge  you  that  If  the  soma,  the  price  of 
which  forms  the  basis  of  this  suit  was  not 
of  equal  quality,  when  delivered  by  the  plain- 
tiff to  the  transportation  company  in  New 
York,  with  the  senna  shipped  to  the  defend- 
ant tm  April  11.  1907,  then  the  plaintiff  Is 
not  mtltled  to  recover  in  this  case."  (12) 
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"I  charge  70a  thatt  U  yon  are  reasonably 
■aUsfled  from  the  evidence  In  this  case  that 
tile  senna  forming  the  basis  ui  this  suit  had 
leaTea  In  It  when  deUrered  the  ^Intlfl 
to  the  transpOTtation  company  In  New  York, 
then  the  plalntUT  la  not  ottltled  to  recorer." 
(14)  "I  charge  yon  that,  If  yon  are  reason- 
ably aatlsfled  from  the  erldmce  that  the 
senna  in  question  was  worthless  when  de- 
livered to  tbe  defmdants  in  BlrmlnKham. 
then  your  verdict  must  be  for  the  deCend- 
anta."  (IS)  "I  charge  yon  that.  If  thtf  acmna 
mentioned  in  the  plaintlflPa  letter  to  the  de- 
fendants of  June  20, 1907,  Was  of  an  Inferior 
quality  to  that  delivered  aa  April  U,  1907, 
When  it  was  dellva%d  I^^tlfl  to  tiie 
transportation  company  In  New  York,  then 
I  dui^  yon  that  plalntUT  waa  not  oitltled 
to  recover  the  amount  sued  for  In  this  ac- 
tlon<"  (17)  "I  diarge  yon  that,  if  yon  are 
reasonably  satlafled  from  the  evidence  that 
the  senna  in  qoeation  was,  when  delivered  to 
the  defendants,  of  an  interior  quality  to  that 
of  shipment  of  AprU  iX,  1907,  then  the  plain- 
tiff would  not  be  entltied  to  recover  for  the 
amount  aued  for."  (18)  Same  as  17,  except 
that  it  requires  a  verdict  in  ftivor  (rf  the  de- 
fendants. (XH  "If  yon  are  reasonably  satis- 
fied firom  the  evidence  tint  the  senna  In 
question  Itad  either  leaves,  bugs,  or  worms 
in  it  when  deUvelwd  by  plaintiff  to  defend* 
ants,  thai  your  verdict  muat  be  for  the  de- 
feadants."  <?1)  "It  yon  are  reasonably  sat- 
iefled  from  the  evidence  that  the  senna  in 
question  was  worthless  when  delivered  to 
the  defendants,  then  the  defendants  were 
under  no  obligation  to  notify  the  plaintiff  of 
its  condition,  and  your  verdict  muat  be  for 
the  defendants,  although  you  might  find  from 
the  evidence  that  the  defoidants  i«omised  to 
pay  tor  the  same.*'  (ZS)  "There  ia  no  evi- 
dence in  thia  case  ahowii«  that  leaves  got 
into  the  senna  betwetti  the  time  It  waa  de- 
livered to  the  transportation  cmnpany  in 
New  Tork  and  the  time  it  was  delivered  to 
the  defendants  in  Krmlngham."  (20)  "I 
charge  you  that  there  la  no  evidence  In  this 
case  that  the  senna  in  qneation  was  damaged 
while  being  transported  ^m  New  York  to 
Birmingham." 

Arthur  L.  Brown,  for  appellants.  Thomp- 
son ft  Thompson,  fbr  appellee. 

PELHAM,  J.  The  appellee  wrote  to  the 
appellants  on  June  20.  1907,  offering  to  sell 
them  a  qunntit?  of  ground  senna,  "quality 
equal  to  lot  shipped  and  invoiced  on  April 
11th,  •  «  •  f.  0.  b.  New  York."  The 
letter  was  written  from  appellee's  place  of 
business  in  New  York  City  to  appellants  in 
Birmingham,  Ala.,  where  they  were  engaged 
in  putting  up  medicines.  On  June  27,  1907. 
appellants,  by  letter  written  from  their  of- 
fice In  Birmingham,  replied  to  this  offer  to 
sell  and  ordered  the  goods,  about  1,000  pounds 
of  senna  leaves,  under  the  terms  and  condi- 
tions offered  in  apiiellee's  letter  of  June 
20ch,  "If  equal  to  the  last  lot  shipped  us." 


Appellee  replied  by  letter,  aetaunrtedglng  tlift 
order  and  promi^g  prompt  ahl^Hnent  The 
goods  woe  promptly  delivered  for  shlpmoit 
to  the  carrier  fL  0.  b.  hy  tiie  appellee  in  New 
York,  marked  to  appellants  In  Birmlngbani, 
Ala.;  the  invoice  being  dated  July  2,  1007. 
The  correspondence  introduced  In  evidence 
shows  that  the  goods  after  their  arrival  In 
Birmingham  were  allowed  to  remain  In  the 
d^Kit  or  waretumse  of  the  carrier  for  about 
80  da^ ;  n^i^ants  not  taking  than  out  un- 
til August  16,  1907. 

[1]  Whether  the  railroad  or  appellant  waa 
at  fiialt  for  the  goods  beii^  k^  In  the  depot 
or  war^ionae  <tf  the  carrier  is  not  material 
to  the  issues  Involved,  as  appellants  order- 
ed the  senna  from  appellee  f.  o.  b.  New 
York,  and  a  delivery  to  the  common  carrier 
there  by  appellee  was  a  constructive  delivery 
to  the  appellants,  and  the  appellee  would  not 
be  liable  to  appellants  for  injuries  or  dam- 
age to  the  goods  after  their  arrival  in  Birm- 
ingham. C^pehart  v.  Furman  Co.,  103  Ala. 
671,  16  South.  627,  48  Am.  St.  Rc^.  60. 

The  appellants,  after  receiving  the  goods, 
made  no  complaint  and  ofEtored  no  objection 
to  them,  hut,  on  the  contrary,  made  several 
promises  by  letter  to  pay  for  tibem,  and,  not 
having  done  so,  app^ee  brought  suit  in  the 
court  of  a  Justice  of  the  peace  oa  January 
3,  1908,  and  recovered  Jut^ment  on  October 
18.  from  which  an  appeal  was  prosecuted  by 
appellants  to  the  circuit  court  of  J^ereon 
county,  where  appellee  recovered  the  Judg- 
ment from  which  this  appeal  Is  prosecuted. 
The  evidence  In  the  trial  court  on  the  part 
of  appellants  was  to  the  effect  that  the  sen- 
na received  was  not  of  the  quality  ordered, 
and  that  "It  was  full  of  leaves,  stuns,  and 
worms  and  bugs"  and  was  worthless;  that 
the  lot  previously  shipped,  to  which  thia 
was  to  correspond,  vras  of  the  best  quality. 
The  evidence  on  behalf  of  appellee  was  tc 
the  effect  that  the  senna  shipped  and  deliver- 
ed by  It  to  the  carrier  f.  o.  b.  New  York  was 
taken  from  the  same  lot  aa  previously  stiip- 
ped,  imported  at .  the  same  time  from  the 
same  party,  and  was  free  from  leaves,  bugs, 
or  worms,  and  was  of  the  best  grade  and 
quality,  and  in  every  respect  equal  to  the 
lot  previously  shipped.  The  evidence  was 
without  dispute  that  app^lants  had  made 
repeated  promises  to  pay  and  offered  no  ob- 
jection of  any  kind  to  the  goods  until  the 
appellee  placed  the  claim  in  the  hands  of  an 
attorney  for  collection.  The  app^lants  tes- 
tified that  when  they  received  the  senna  they 
needed  it  to  fill  orders  on  band  and  endeav- 
ored to  use  it  by  passing  it  through  a  sieve 
to  eliminate  the  leavra,  bugs,  or  worms,  but 
aiterwards  found  it  worthless.  No  offer  to 
return,  or  objection  of  any  kind,  waa  made 
to  the  goods  by  appellants  after  receiving 
them  about  the  middle  of  August,  1007,  un- 
til shortly  before  suit  was  brought  In  Jan- 
uary, 1908,  when  the  claim  was  in  the  hands 
of  an  attorney  for  collection.  And  it  was 
during  this  period,  on  October  Vt,  1907,  and 
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NoTember  28^  1907,  that  appdlanta  wrote  the 
appellee  asUng  an  extensloD  and  offering  to 
pay. 

[tl  The  sereral  anlgnments  of  orror  going 
to  tbe  rnlings  of  the  trial  court  on  the  plead- 
ings are  without  merit  The  pleas  of  appel- 
lant to  which  demnrren  were  sustained  set 
np  matters  that  were  mere  concloslons  of  the 
pleader  (McAllister  t.  Matthews,  150  Ala. 
167,  43  Sooth.  747,  and  anthoiiUes  there  dt- 
e^,  or  were  not  an  answer  to  the  action  de- 
clared on. 

L3]  All  the  matters  that  the  defendants 
were  entitled  to  the  braeflt  of  as  a  defense  to 
the  actlim  that  were  attempted  to  be  set  np 
In  these  pleas  th«jr  had  the  fnll  benefit  (tf 
In  other  pleas,  and  the  rale  Is  well  settled 
that,  where  a  party  gets  all  the  benefits  on 
the  trial  it  wonld  have  recelTed  if  the  mllng 
on  denmrror  had  been  otherwise,  the  error, 
if  any.  Is  error  wlthont  ln}nry.  Bfarlowe  t. 
Bogeta.  102  Ala.  610,  14  South.  TOO;  A.  6.  S. 
B.  R.  Go.  V.  Dobbs,  101  Ala.  219,  12  Booth. 
770;  8  Mayfleld'B  Dig.  10,  |  6,  and  list  of 
anthorltiefl  given  there. 

£4]  The  coort  was  tree  from  error  In  giv- 
ing (diarges  and  "A"  reqoested  in  writ- 
ing by  aiv>ellee.  No  damages  were  shown 
vnder  the  defendants'  pleas  of  set-off. 

If]  Charge  2  glTen  at  the  instance  of  ttie 
appellee  states  a  correct  proposition  of  law 
as  applicable  to  the  eridoice..  If  the  a^Kl- 
lants  deemed  that  It  had  a  tmdeniv  to  mis- 
lead. In  that  It  failed  to  specifically  liutract 
witb  reference  to  the  goods  being  of  the 
same  onallty  as  the  April  sh^mieDt,  an  ez< 
planatory  ctiarge  should  faSTe  been  reqnested. 

C3iargea  8  and  4  assert  correctly  the  law 
aivlicable  to  tbe  facts  predicated,  and  were 
properly  glTen. 

Et,  11  There  was  no  error  committed  In 
the  r^oaal  ot  chai^  reanested  by  the  ap- 
pellants. Caiarge  2  requested  by  appellants 
and  refosed,  viewed  In  the  light  of  the 
evidence,  was  decidedly  misleading  in  fall- 
ing to  allege  the  Inferiority  In  quality  to 
have  existed  before  or  at  the  time  of  slilp- 
ment.  For  anything  appearing  in  the  charge 
to  the  cwtraiy,  the  goods  may  not  have 
beoi  "inferior  in  quality"  wliai  delivered 
to  tbe  carrier  in  Mew  York,  but  became  so, 
wlthont  fault  on  tbe  part  of  the  shipper, 
while  in  transit  or  while  lying  In  tbe  depot 
in  Birmingham,  after  they  woa  In  tlie  actual 
or  oonstrncUre  possession  of  ivpellanta.  It 
also  ignores  tlie  liability  that  might  be  oc- 
carionsd  by  retaining  the  goods  and  promis- 
ing to  pay.  The  charge  Ignores  a  material 
part  <tf  the  eridmee,  and  was  properly  re- 
fosed. BUlott  T.  Howison.  140  Ala.  068,  40 
Sooth.  1018. 

Charge  6  was  ftolty  for  the  same  reasons 
pointed  oot  as  to  charge  2.  The  senna.  If 
the  BfveUee^  testimony  be  considered,  may 
have  been  of  flte  grade  and  quality  ordered, 
and  delivered  In  good  condition  f.  o.  b.  New 


York.   The  charge  Ignores  this  part  of  tbe 

appellee's  evidence  completely. 

Charges  8  and  9  do  not  assert  correct 
propositions  of  law  applicable  to  tbe  evi- 
dence. 

[t]  Charges  11  and  12  disregard  the  evi- 
dence of  the  appellants'  promise  to  pay  after 
receiving  the  goods,  and  also  the  question  of 
whether  or  not  the  goods  retained  by  ap- 
pellants were  worthless,  and  no  obligation 
rested  on  them  to  rescind  the  contract  and 
return  the  goods.  These  were  all  matters 
on  which  there  was  a  conflict  in  the  evi- 
dence, and  tbe  charges  Instmcttng  the  Jury 
to  return  a  verdict  in  fftvor  of  appellants 
without  regard  to  the  evidence  on  this  iduue 
of  the  case  were  properly  refused. 

Charge  14  was  clearly  erroneous.  The 
contract  was  to  deliver  to  the  transportatlai 
company  1  o.  b.  New  TtHTk,  and  not  In 
Birmingham. 

Charge  16  had  a  tendency  to  mislead,  and 
was  also  properly  refused  for  the  same  rea- 
sons discussed  In  sustaining  the  rulings  of 
the  trial  court  as  to  charges  U  and  12. 

Charges  17,  18,  20,  and  21  are  erroneoos 
for  the  same  reasrais  assigned  In  reference 
to  charges  6  and  14. 

[I]  Chafes  2B  and  26  Inrade  tbe  province 
<hC  0ie  jury  and  charge  on  the  effect  and 
weight  of  tlie  evidoica 

The  errors  assigned  fldl  to  show  any  re- 
versible error,  and  the  case  Is  affirmed. 

Affirmed. 


DUN6AN  V.  STATU. 
(Court  of  Appeals  of  Alabama.  Dec  21, 1911.) 

1.  LiBiL  AND  SLANDaa  (S  162*)— CaziaNAi. 

SLAnDEa—SUFnciBNOT  OF  AFFIDAVrt. 

An  affidavit  alleged  that  accaaed  did  false- 
ly and  mallcionaly  speak  of  and  concerning  W., 
in  the  presence  of  others  named,  charsiog  W. 
with  having  committed  perjury  in  auhstance, 
aa  follows,  to  wit:  That  the  oath  of  said  W. 
had  been  impeached,  and  was  worth  nothing 
in  the  coortB  of  the  coanty.  Code  IqOT, -I 
7840,  provides  tiiat  any  person  who  fabely 
and  maliciously  imports  the  commission  by  an- 
other of  a  felony  or  other  indictable  offense 
iQTOlving  moral  turpitude  must  be  punished  as 
provided,  and  section  3747  provides  that  every 
accusation  of  false  swearing  presumptively  im- 
ports a  charge  of  perjury.  HeM,  that  tbe  affi> 
davit  sufficiently  Informed  accused  of  the  of- 
fense charged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
S^der,  CenL  Dig.  fiS  417-127;  Dec.  Dig.  | 

2.  GRiunvAi.  Law  (|  766*)— Iitstkuotions— 

REQUEBTS—SlTBlfrrTING  QOKSTIONS  OF  LAW. 

A  requested  charge  in  a  prosecution  for 
defamation  in  charging  another  with  perjury 
that,  unless  the  Jury  beHeved  that  the  words 
imputed  to  accused  charged  such  other  with 
the  commission  of  perjury,  they  must  acquit 
was  properly  refused  as  suhmitong  a  question 
of  law  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ffi  1794-1707;  Dec  Dig.  i 
766.*1 
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8.  CBIKINAL  IiAW    (I  789*)— IKBTBUCXXONS— 

Reasonable  Doxtbt. 

A  charge  reqairiog  an  acquittal  unless  the 
Jury  "belieTea"  a  certain  material  fact  waa 
properly  refused;  it  being  aufflcient  that  the 
proof  diBpels  reasonable  doubt 

[Ed.  Note. — ^Fot  other  caaei,  see  Criminal 
Law.  Cent  Dif.  If  1840-1846, 1904r-1922;  Dec. 
Dig.  I  789.*1 

4.  Libel  and  Slardkb  (|  141*)  —  Cbiiohal 

RebPOKSXBIUTT  —  "SUNDBB"— "DEFAUA- 
TIOW." 

"Slander"  or  "defamation"  li  anything 
which  tends  to  blacken  or  injure  one's  char- 
acter or  reputation. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  1  402;  Dec.  Dig.  |  141.* 

For  other  definltionB,  see  Words  and  Phras- 
es. ToL  2,  pp.  1927-1928;  toL  7,  pp.  6527- 
6628.] 

Appeal  from  Clarke  County  Court;  Thom- 
as W.  Daria,  Judge. 

John  O.  Dungan  was  convicted  of  deftima- 
tion,  and  be  areata,  ikffirmed. 

The  affldavit  was  as  foUows.  omitting  the 
formal  cliaiglng  part:  "Personally  aHwared 
T.  W.  WalkOT,  who,  first  being  duly  sworn, 
deposetb  and  says  Otat  he  has  probahlft  canse 
for  believing,  and  does  b^llevs,  that  within  12 
months  before  the  conunencunoit  of  this 
prosacntloD,  In  said  county,  John  D.  Dungan 
did  falsdy  and  malldondy  qwak  of  and  con- 
cerning T.  W.  Walker,  In  the  presence  of  J. 
D.  Bedwell  and  W.  B.  Estis,  charging  him 
with  having  committed  pojury.  In  substance 
as  follows,  to  wit:  That  the  oatb  of  said 
T.  W.  Walker  had  been  impeached,  and  was 
worth  nothing  in  the  courts  of  Clarke  coun- 
ty," etc.  The  bill  of  exceptions  shows  that 
the  dODurrer  to  this  application  waa  strick- 
en on  motion  of  the  solicitor,  for  the  reason 
that  same  was  not  filed  at  the  llrst  term  of 
the  court,  at  which  the  case  was  tried.  The 
evidence  toided  to  support  the  charge  made 
in  the  affidavit  The  evidence  for  the  de- 
fendaot  tended  to  show  that  he  asked  the 
question  if  the  witnesses  knew  If  Walker's 
oath  had  ever  been  Impeached,  but  did  not 
state  it  as  a  fact  that  it  had  been.  In  Its 
oral  charge  the  court  defined  slander  or 
defamation  as  anything  whl(A  tends  to  black- 
en or  Injure  a  man's  character  or  reputation. 
Charge  B  la  as  follows:  "I  charge  you,  gen- 
tlemen of  the  Jury,  that  unless  you  believe 
that  the  words  imputed  to  the  defendant 
charged  the  said  T.  W.  Walker  with  the  com- 
mission of  perjury,  you  must  find  the  de- 
fendaitf  not  guilty." 

Tra^  J.  Bedsole,  for  appellant  R.  C. 
Bricken,  Atty.  Gen.,  and  W.  Lu  BCartin,  Asst 
Atty.  Oen.,  for  the  State. 

PBLHAM,  J.  Even  had  It  been  the  duty 
of  tbe  court  to  pass  upon  the  dnnurrers  that 
w«e  Btrickra,  tbs  defendant's  rights  were 
not  impaired,  as  the  draourrers  were  not  well 
taken  and  most  have  been  overruled. 

[1]  statemCTt  of  facts  set  fbrth  in  the 
affidavit  are  sufficient  to  apprise  tbe  defend- 


ant and  from  which  to  determine  certainly 
the  offense  charged.  The  affidavit  charges 
the  def^dant  with  having  spoken  falsely  and 
maliciously  of  affiant  imputing  to  him  tbe 
commission  of  tbe  offense  of  perjury,  a  fel- 
ony Involving  moral  turpitude.  Code  1007, 
8  7340:  Haley  v.  State,  63  Ala.  89.  Tbe 
statement  In  tbe  affidavit  "that  the  oatb  of 
said  T.  W.  Walker  had  been  Impeached  and 
was  worth  nothing  In  the  courts  of  Clarke 
county"  is  an  assertion  Imputing  false  swear- 
ing, and  presumptively  Imports  the  commis- 
sion of  the  offoise  of  perjury.  Code,  I  3747. 
The  evidence  was  snffi<4eat  to  Authorize  a 
conviction,  and  there  was  no  error  In  over- 
ruling the  defendant's  motion  to  exclude  the 
evidence  and  direct  a  verdict 

[2]  Charge  B  referred  to  the  Jury  a  qoee- 
tion  of  law,  and  was  properly  refused.  Tid- 
well  V.  State,  70  Ala.  83;  Dotson  v.  State, 
88  Ala.  208,  7  South.  269;  Carr  v.  State. 
104  Ala.  4,  16  South.  160;  Whatley  v.  State. 
144  Ala.  68,  89  Sontb.  1014;  Land  Co.  V. 
SIdmondson,  145  Ala.  6S7,  40  Sontb.  006. 

[S]  Tbe  cbai^  is  also  faulty  in  not  Uno- 
iting  tbe  belief  in  tbe  evidence  to  a  bdlef 
"tteyond  a  reasonable  doubt"  The  etate  Is 
not  required  to  prove  defendant's  guilt  be- 
yond all  doubt,  but  only  beyond  a  reasonable 
doubt  Mills  V.  State,  148  Ala.  633,  42  Sontb. 
816. 

[41  The  definition  given  by  the  court  in  its 
oral  charge  of  slander  or  defamation  is  cor- 
rect. I.  A.  Pub.  Co.  V.  Grudup,  86  Ala.  619, 
6  South.  332;  Moody  v.  SUte,  94  Ala.  42. 
10  South.  670;  Ivy  V.  P.  B.  &  L.  Co.,  113  Ala. 
340.  21  South.  531;  Wofford  t.  Ueeks.  129 
Ala.  349,  80  South.  826.  65  L.  R.  A.  214.  87 
Am.  St  Bep.  66. 

No  error  prejudicial  to  d^oidant  is  shown 
by  the  record*  and  the  case  will  be  afltzmed. 

Affirmed. 

SHANNON  ft  Vb.  «t  aL  v.  UcSLBOT. 
(Court  of  Appeals  of  Alabama.   Dee.  19»  1911.) 
L  AssuuFsiT,  AcnoR  or  (i  23*)— Pua— 

Want  of  Gonsidbbation. 

In  assumpsit,  want  of  consideration  im 
available  under  the  general  issue,  under  which 
defendant  may  prove  any  matter  showing  that 
plaintiff  never  had  any  cause  of  action,  or  that 
he  ought  not  to  recover. 

[Rd.  Note.— For  other  cases,  see  Assumpsit 
Action  of.  Cent  IMg.  U  180-152;  Dec.  D^.  1 
23.*] 

2.  Assumpsit,  Aotioh  or  (i  4*)  — Ikpuvd 

PbOUISB— CONSIDBKATION. 

An  express  or  implied  promise  sufficient 
to  sustain  assumpsit  requires  a  eonidderatioii 
for  its  legal  support 

[Bd.  Note^For  other  cases,  see  Assnmpait. 
Action  of,  Dec  Dig.  {  4.*] 

Appeal  from  Law  and  Equity  Courts  Walk- 
er County ;  T.  L.  Sowdl,  Jnds& 

Assumpsit  Xny  W.  T.  HcElroy  against  Shan- 
non ft  Co.  and  J.  8.  Shanrnm.  Judgment  for 

plaintiff,  and  defendants  appeaL  Affirmed. 


*rsr  other  omss  m*  sune  toplQ  and  Hottoa  NUUBBR  la  Dee.  Dig.  tt  Am.  Dla.  Ksy  No.  Ssrtes  *  Bsp'r  ladttxcs 


Digitized  by 


Google 


BIBMIKaHAU  BY.,  IJaHT  A  FOWAB  00.  t.  DAIOXL 


110 


The  third  plea  Is  as  follows:  "There  ia  no 
consideration  for  the  account  sued  on." 

D.  A.  McGregor,  for  app^lants.  U.  B. 
McGnllom  and  X  D.  Acuff,  for  appellee. 

WALKER,  P.  J.  [I]  The  defendant  was 
not  prejudiced  hj  the  action  of  the  court  In 
striking  hto  third  plea.  The  defense  of 
want  of  consideration  was  aTsllable  to  him 
under  his  plea  of  the  general  Issue.  fTn  as- 
fiampelt,  under  the  g^ieral  lasae,  any  mat- 
ter which  shows  that  the  plalntllE  never 
bad  any  cause  of  action,  or  that,  ex  eequo  et 
bono,  be  ought  not'  to  recover,  may  be  giv- 
en in  evldenc^  That  plea  puts  upon  the 
plalntUT  the  bnrdai  of  proving  every  fact 
which  Is  an  essoktlal  constituent  of  bis 
cause  of  action. 

[2]  The  express  or  Implied  promise  upon 
which  such  action  la  based  requires  a  consid- 
eration for  its  legal  support  and  existence: 
and  the  plaintiff  cannot  maintain  his  action 
when  the  evidence  showa  that  the  promise 
counted  on  was  without  conslderatloa.  Mat- 
thews T.  Turner,  2  Stew.  &  P.  238;  Robinson 
V.  Windham,  0  Port  397;  Ala.  Gold  Life  Ins. 
Co.  T.  Mobile  Mutual  Ins.  Co..  81  AU.  329,  1 
South.  661;  4  Cyc  358;  2  Ency.  of  Pleading 
ft  Pr.  1029. 

In  view  of  the  conflicting  evidence  set  out 
In  the  bill  of  exceptions,  the  assignments  of 
error  based  upon  the  refusal  of  the  court 
to  give  the  general  affirmative  charge  re- 
quested tor  the  defendant,  and  to  gntnt  his 
motion  for  a  lufir  trlaU  ars  dearly  without 
niertt 

Afflnned. 


BIRiaNOHAU  RT.,  UGBT  Jb  POWER  Oa 

T.  DANIEL. 
(Court  of  Appeals  of  Alabama.  Dec.  21,  1911.) 

L  SiuR  Baiuoads  (t  110*) —Actions — 

Pliaihico. 

A  complahit  against  a  street  railroad  com- 
pany, which  alleged  that  plaintiff  claimed  as 
damages  91,000  because  tlie  street  railroad 
compaoT,  through  its  agent,  to  wit,  Its  motor- 
man,  who  bad  charge  of  a  car,  negUsently  ran 
tbe  car  agaioit  and  killed  a  valuable  hofBe, 
the  proper^  of  tbe  plaintiff,  the  said  motonnan 
acting  wittiin  tbe  icope  and  line  of  big  employ- 
ment at  the  time  the  horse  wei  stmek,  states 
a  cause  of  action. 

[Ed.  Mote.— For  other  caseB,  see  Street  Rail- 
roads.  Cent.  Dig.  {  224;  Dec  IHg.  {  HO.*] 

2l  Sranrr  Railboaob  (|  78*)— Ofibatioh— 

OwNKBSHiP  or  Cause. 

A  street  railroad  company,  wliich  negli- 
gently ran  a  car  against  plaintiff's  horse,  can- 
not escape  liability  becaose  the  ear  did  not 
belong  to  it. 

lEd.  Note^For  other  cases,  see  Street  Rail- 
roads, Geat  Dig.  It  168-171;  Dee.  Dig.  i 
7&*] 

Appeal  from  Circuit  Conrti  Jtf enon  Coun- 
ty;  E.  a  Crow,  Judg& 

Action  by  F.  B.  Daniel  against  the  Blr* 
mln^m  Railway,  Light  &  Power  Oompany. 


From  a  Judgment  for  plalntifl.  defendant  ap- 
peals. Affirmed. 

Tillman,  Bradley  ft  Morrow  and  L.  C. 
Leadbeater.  for  ai^>dlant  Frank  8.  Andreas, 
for  aiq^dlee. 

DB  OBAFFENRIBD.  J.  [1]  The  flrst 
count  of  the  complaint  In  this  case  was  as 
follows:  "The  plalntifl  claims  of  defoidant 
the  sum  of  $1,000  as  damages  for  that  on,  to 
wit,  tbe  6th  day  of  Uay,  1910.  the  defendant 
operated  an  electric  atreet  railway  In  Blr- 
mingiiam,  Jefferson  county,  Ala. ;  that  while 
operating  said  railway  on  said  date  when  at 
or  near  Thirty-Eighth  street  and  First  ave- 
nne,  In  said  city,  the  defendant  through  itt 
agent,  to  ioit,  its  motorman,  who  had  charge 
of  said  car,  negligenttjf  ran  said  car  against 
and  kWed  a  valuable  horte,  the  property  of 
plaintiff.  The  said  motonnan  was  acting 
within  the  scope  and  line  of  his  employment 
at  the  said  time  said  horse  was  stmcA:  by 
said  car."  The  appellant  challenges  the  suf- 
ficiency of  the  above  count  as  a  legal  state- 
ment of  a  cause  of  action,  and  that  la  the 
only  Quettltm  pres^ted  by  this  record  for 
our  determination.  The  Italics  In  the  above 
count  are  ours,  and,  reading  the  italicized 
words  together,  we  have:  "The  defendant 
through  its  agent,  to  wit,  its  motorman,  neg- 
Ugently  ran  said  car  against  and  killed  a 
valuable  horse."  Who,  according  to  the  above 
count,  negligently  ran  said  cart  The  count 
says  the  defendant  did  so.  Through  whom 
did  it  run  said  cart  The  count  says  that  it 
did  80  through  its  motorman.  Ttie  count  fur^ 
ther  says  tliat  "the  said  motonnan  was  act- 
ing within  the  line  and  scope  of  his  employ- 
ment at  the  time  said  horse  was  struts  by 
said  car."  If  the  defendant  negligently  ran 
the  car  through  its  agent,  to  wit.  Its  motor- 
man,  and  the  notorman,  at  the  time,  was 
acting  within  the  scope  and  line  of  bis  em- 
ploymoit,  necessarily  the  motorman  was  act- 
ing as  the  agent  of  the  defendant  Otherwise 
the  defendant  was  not  "through  its  agent,  to 
wit,  its  motorman,"  running  the  car,  as  the 
above  count  alleges  It  was  doing  when  the 
horse  was  killed. 

[t]  The  appellant  claims  that  the  count  Is 
also  defective  because  It  does  not  allege  that 
"said  car"  was  appellant^s  car.  This  can 
make  no  difference.  If  appellant  negligently 
ran  a  car  which  did  not  l>elong  to  it  over  the 
appellee's  horse,  the  appellant  would  be  lia- 
ble to  the  same  extent  as  If  the  car  was  In 
fact  Its  own  property.  To  use  a  stock  ex- 
pression, the  count  may  have  been  "Inartl- 
fldally  drawn,"  but,  under  the  dedslons  of 
the  Supreme  Court,  it  was  a  sufficient  state- 
ment of  a  cause  of  action  by  the  appellee 
against  the  appellant  Bussell  v.  Huntsvllle 
R.  L.  ft  P.  Co.,  1S7  Ala.  627,  84  South.  855. 

The  Judgment  of  the  court  below  la  af- 
firmed. 

Affirmed. 
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NORTH  ALABAMA  TRACTION  CO.  t. 
DANIEL. 

(Conrt  of  Appeals  of  Alabama.   Nov.  30, 1911.) 

1.  Pleadiwq  (S  340')— Lost  FzJU.piirGfr-USE 

OF  BECOBO. 

Where  a  complaint  ifl  lost  at  the  time  of 
triaL  plaintiff  is  authorized  by  Code  1907,  | 
5737,  to  use  tbe  record  in  lien  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |§  1026-1032 ;  Dec.  Dig.  3  340.»] 

2.  Depositions  (i  95*)  — Iniboduciion  or 

PABT  OF  DbPOSITIOK  IN  EVIDENCE. 

Where  plaintiff  took  defendant's  deposi- 
tion as  authorized  by  Code  1907,  S  4049,  plain- 
tiff was  not  entitled  over  defendant's  objection 
to  introdace  a  part  only  of  the  deposition,  as 
plaintiff,  ander  Code  1907,  I  4053,  had  the 
burden  of  contradicting  tbe  objectioneble  por- 
tions. 

[Ed.  Note.— For  other  cases,  see  DepositioiUi 
Cent.  Dig.  U  276,  277;  Dec.  Dig.  f  SsT*! 

8.  Appeal  and  Erb6b  "(8  1058*)  —  Review— 
Habhless  Ebrob  —  iNTRODUCTion  or  Pakt 
OF  Deposition  in  Bvide.nce. 

Error  in  permitting  plaintiff  to  introdnce 
a  part  only  of  aefendant's  deposition  taken  be- 
fore trial  was  not  cured  by  the  (act  that  plain- 
tiff stated  that  he  had  no  objection  to  the  intro- 
duction of  the  balance  by  defendant,  nor  be- 
cause certain  of  defendant's  wltneueB  awore  to 
substantially  the  same  facts  as  were  contain- 
ed in  the  excluded  portions. 

[Ed.  Note.— For  other  casea,  see  Appeal  and  Er- 
ror, Cent.  Dig.  Si  4200-4206 ;  Dec.  Dig.  S  1058.*] 

4.  Appeal  and  Ebbob  (f  1058*)  —  Review— 

HaBMLESS  BBBOB^RBCXPTION  or  faviOENCB. 

Defendant  was  not  prejudiced  by  error 
in  permitting  plaintiff  to  introduce  a  part  only 
of  defendant's  deposition,  where  the  excluded 
portions  were  substantially  embraced  in  de- 
fendant's answer  to  an  interrogatory  in  the 
part  of  tbe  deposition  introduced. 

[Ed.  Note. — ^For  other  cag^s,  see  Appeal  and  Er- 
ror, Cent.  Dig.  H  4200-4200 ;  Dec.  Dig.  S 1058.*] 

5.  Cabuebs  (S  276*)— Oabbiaob  of  Passkn- 

OEBB— OASBTZNO  Fa8T  DBSTINATION— EVI- 
DENCE. 

In  an  action  against  a  carrier  for  taking  a 
passenger  past  bis  destination,  evidence  of 
conversations  between  plaintiff  and  the  con- 
ductor and  motorman  of  the  car,  tending  to 
show  aggravation  of  the  wrong  and  bearing  on 
the  issue  of  plaintiff's  right  to  recover  pu- 
nitive damages,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1078,  1079;  Dec.  Dig.  8  270.*] 

.6.  Afpeal  and  Ebkob  (J  10.'58*)— Review— 
Habmless  Ebbob— Exclusion  op  Evidence. 
The  sustaining  of  an  objection  to  a  ques- 
tion was  without  prejudice,  where  the  witnesa 
answered  and  bla  answer  remained  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  |S  4195.  4200-1206;  Dec 
Dig.  I  1058.*] 

7.  Cabbiers  (5  278*)— Carbiaqe  of  Passen- 
OERs— Failubb  to  Stop— Aotioh— Ihstboc- 
Tioita. 

In  an  action  for  injuries  to  a  street  car 
passenger  for  failure  and  refusal  of  defendant's 
servants  to  stop  the  car  to  allow  plaintiff  to 
get  off  at  bis  destination  and  wrongfully  al- 
lowing him  to  alight  at  a  different  and  distant 
place,  an .  instruction  that  defendant  could  not 
take  advanlBRe  of  its  own  wrong  by  inducing 
a  passenger  by  misrepresentations  to  alight, 
and  then  declare  a  severance  of  his  relations 


vritli  Um  as  a  paaaeiver  In  order  to  avoid  lia- 
bility, did  not  constitute  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1080, 1081;  Dec  Dig.  S  27a*] 

&  Carbiebs  (8  278*)— Cabbiaob  or  Pabbbn- 

GBB8— FaILUBE  to  DISOHABOB  AT  DESTINA- 
TION—ACTZON—lH  STBUOTIO  N  S. 

In  an  action  anlnst  a  carrier  for  failure  to 
discharge  plaintiff  at  his  destination,  instrac- 
tions  that.  If  plaintiff  left  the  car  at  the  bam 
and  started  to  walk  home,  he  then  ceased  to 
be  a  passenger,  and  defendant  owed  him  no 
further  du^,  and  that  plaintiff  ceased  to  be  a 
passenger  wbeo  be  got  on  the  sidewalk,  wheth- 
er he  left  the  car  voluntarily  or  not,  were  prop- 
erly refused;  it  being  immaterial  to  the  ques- 
tion whether  defendant  co'mmitted  a  breach  of 
duty  in  failing  to  discharge  plaintiff  at  bis  des- 
tination, and  in  wrongfully  putting  him  off  at 
another  place. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  38  1080,  1081;  Dec  Dig.  {  27a*l 

9.  Cabbiebb  (I  277*)--Cabbiage  of  Passew- 

OBB8— FAIXITBB  TO  DiSCHABOE  PaSSBNGEBS — 

Action— Dauaobs—Excesbiveness. 
.  ,  Plaintiff,  a  street  car  paasenger,  signaled 
defendant  s  servants  to  stop  the  car  on  which 
he  was  riding  at  a  point  near  his  home,  bat  tbe 
car  was  not  stopped  there  or  at  the  next 
street  crossing,  a  point  equallr  near  plain- 
tiffs home,  bat  plaintiff  was  taken  to  the  end 
of  the  line  and  then  compelled  to  walk  back. 
There  was  also  evidence  Indicating  an  aggra- 
vation of  tbe  wrong  tqr  uistreatmeat  on  the 
part  of  defendant's  employes.  fisM,  that  a 
verdict  awarding  plaintiff  ^,000  damagea  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  f  1084;  Dec.  Dig.  8  ^77.*] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; D.  W.  Speake,  Judge. 

Action  by  Clarence  E.  Daniel  against  the 
North  Alabama  "Traction  Company  for  dam- 
ages for  carrying  him  past  his  destination. 
Judgment  for  plaintiff  in  the  sum  of  fl,000. 
Affirmed. 

The  charges  refused  to  defendant  are  aa 
follows:  (4)  "If  you  believe  from  tbe  evi- 
dence that  plaintiff  left  the  car  at  the  bam 
and  started  to  walk  home,  he  then  ceased 
to  be  a  passenger  of  the  defendant,  and  tbe 
defendant  then  owed  him  no  further  duty.** 
(11)  "The  plaintiff  ceased  to  be  a  passenger 
when  he  got  upon  the  sidewalk.  If  you  be- 
lieve from  the  evidence  be  did,  whether  ha 
left  the  car  voluntarily  or  not** 

For  tbe  other  facts  in  the  case,  see  former 
appeal  In  158  Ala.  414,  48  South.  60. 

John  C  Eyster,  for  appellant  CaUaban 
&  Harris,  for  appellee. 

DE  QRAFFENRIED,  J.  [1]  1.  The  appel- 
lee, when  this  case  was  tried,  was  permitted 
to  use  the  record  of  the  complaint  in  lieu 
of  the  complaint,  because  the  complaint, 
when  the  trial  was  had,  was  lost  This  was 
permissible  under  section  5737  of  the  present 
Code,  and  the  action  of  the  court  below^  in 
permitting  appellee  to  use  the  record  of  tlie 
complaint  in  lieu  of  the  lost  complaint,  being 
authorized  by  statute,  was  without  error. 
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[21  2.  The  appellee  under  the  proTlsloiis 
of  section  took  the  depoeitiott  of  ap- 

pellai^  When  the  trial  was  had,  he  moved 
the  conrt  to  exclade  certain  portions  of  said 
depositI(Hi,  and  the  court,  against  the  objec- 
tion  of  appellant,  granted  the  motion.  There- 
apoa  the  court,  against  the  ob]ectl(m  of  ap- 
pelant, permitted  the  appellee  to  tattrodnce 
said  6epoMkm  In  eTldenoe  wlthont  introdnc- 
Ing  said  e»aiided  portions,  to  which  action 
vt  the  oonrt  the  appellant  duly  excepted.  In 
pennlttlng  appdlee  to  Introduce  a  part  of 
nld  deposition  without  Introducing  the  whole 
of  It,  the  trial  court  was  In  error.  Blrmlng- 
bim  R.  L.  ft  P.  Oo.  T.  Oden,  164  Ala.  1.  51 
Sooth.  240;  SnlllTan  Timber  Co.  r.  L.  &  N. 
B.  S.  Co.,  16S  Ala.  125,  SO  South.  941;  Pres^ 
wood  T.  Ckrleton.  16S  Ala.  S27, 60  South.  25B. 

This  Is  an  error  for  which  this  Judgment 
vDold  be  rerenwd,  but  tot  the  tact  that  we 
are  of  the  opinion  that  the  exduded  parts 
of  the  deposition  were  not  material  to  the 
real  inqu^  In  the  case  and  that  the  error 
was  without  tajury  to  appellant  When  ap- 
pellee Introduced  the  depo^tlcm.  he  should 
bare  Introduced  all  of  it  whleh  was  In  any 
W&7  pertinent  to  any  Issue  in  the  cause. 
Harlng  elected  to  use  the  deposition  as  a 
part  of  his  testlm<Hiy,  appellant  had  the 
r^t  to  donand  that  appellee  Introduce  all 
ctf  It  as  M*  testlnumy,  thus  subjecting  It  to 
SQch  presunq^tlons  as  the  law  would  thereby 
Impress  upon  it  because  of  Its  Introduction 
by  appellee  as  a  part  of  bis  testliiiony. 
Whiles  under  the  provisions  of  section  4<^ 
of  tbe  Code,  the  aK>enee  could  have  oontrth 
iictei  such  excluded  portions,  the  refusal  of 
tbe  trial  court  to  Introduce  the  deposition, 
as  a  whole,  relieved  the  amwllee  of  that 
burden. 

[9]  We  do  not  think  that  the  mere  foct 
that  appellee,  after  be  bad  introduced  so 
mncb  of  the  deposition  as  he  saw  fit,  stated 
that  he  had  no  objection  to  the  Introduction 
by  appellant  of  tbe  balance  of  tbe  deposition, 
In  any  way  cored  the  error  into  which  he 
had  led  the  court.  The  IntJoductlon,  by  ai>- 
pellant,  of  the  remaining  parts  of  tbe  depo- 
sition, would  have  robbed  them  of  those  ef- 
Bdent  presumptions  in  appellant's  favor  to 
irhlch  tbey  were  entitled  as  a  part  of  the 
erldence  of  his  adversary.  Neltb^  are  we 
of  the  opinion  that  because  certain  witnesses 
of  appellant  swore  to  substantially  tbe  same 
facts,  <m  their  examination  by  appellant  as 
witnesses,  as  were  contained  in  tbe  exclud- 
ed porticms  of  tbe  deposition,  cured  the  er- 
ror. To  announce  a  rule  and  then  to  point 
out  a  method  of  practically  evading  the  rule 
is  bat  to  destroy  tbe  ^dency  of  the  rule, 
and  we  do  not  think  that  the  rule  announced 
in  Railway  Company  v.  Amoldj  162  Ala.  570, 
50  South.  208,  has  any  applicability  to  the 
qoestion  here  j)resented. 

f*]  We  are,  however,  of  the  opinion  that 
the  appellant  suffered  no  injury  because  of 
the  enoneotts  action  of  the  trial  court  in 
exdndfaig  the  parto  <tf  the  deposition  to 


whleh  ezcepUona  were  taken,  and  that  Uiere- 
fore,  while  there  was  error.  It  was  not  such 
error  as  Aould  resnU,  on  ttiat  account,  in 
the-  rerersal  of  the  Judgment  in  this  case. 
The  gravamen  of  the  complaint  was  that 
appellant  wrongfully  earried  app^ee  on  <me 
of  its  street  cars,. against  his  consent,  for  a 
long  distance  beyond  his  home,  mistreated 
and  insulted  him,  and  then  ejected  him  from 
ito  car  and  fbrced  him  to  walk  back  home. 
Tb»  tendency  of  app^ee's  evidence  was  that 
he  signaled  appellant's  servants  to  stop  the 
car,  on  whicb  he  wu  a  passenger,  on  Fourth 
avenue,  a  point  near  his  home^  while  the 
teadem?  of  appeUanfs  evidence  was  that 
tbe  signal  waa  given  too  late  for  the  car 
to  be  stopped  at  that  point,  but  was  glvoi  in 
time  for  the  stoppage  of  the  car  at  tbe  newt 
street  crossing,  a  point  eguallv  iwar  appellee's 
home,  but  that  aiMwllee  agreed  that  he  would 
remain  on  the  car  until  it  wmt  to  the  end 
of  the  line  and  returned  to  Fourth  avenue. 
It  Is  evident  that,  in  the  absence  of  the  above- 
mentioned  alleged  agreement  on  the  part  of 
appellee  to  ronain  on  the  car.  If  tbe  car  had, 
in  fact^  stopped  at  either  of  the  places  above 
menttoned  and  appdlee  had  beoi  given  an 
opportunil;  to  alWbt  therefrom,  he  would 
have  suffered  no  substantial  damages,  and 
this  suit  would  not  have  been  brought.  The 
exduded  portions  of  the  deposition,  as  above 
stated,  tended  to  show  that  the  reason  why 
the  car  was  not  stopped  at  either  of  the 
above-named  places  was  because  ai^eUee 
agreed  that  he  would  ranain  on  the  car  until 
if  had  gone  to  tbe  end  of  the  line  and  had 
returned,  and  the  deposition  as  introduced 
without  tbe  excluded  portions  tended  to  show 
this  Identical  same  reason  for  tbe  failure 
of  the  car  to  atop.  The  evidence  showed, 
without  dispute,  that  the  car  did  not  stop  at 
either  place,  and  the  excluded  portions  of  the 
deposition  simply  tended  to  show  appellant's 
excuse  for  not  stopping  the  car.  The  appel- 
lant's answer  to  the  seventh  Interrogatory 
expressly  says  that:  "Plaintiff  was  carried 
to  tbe  end  of  defendant's  line,  at  his  own 
request,  after  his  refusal  to  get  off  opposite 
tbe  photograph  gallery  upon  the  notiflcatlon 
of  the  motornian  that  he  would  stop  there  to 
let  him  off.  This,  as  stated,  was  in  tbe  same 
block  of  plalntUTs  residence,  and  befo^  the 
car  reached  the  SomerrlllQ  Road.  Plaintlir 
went  to  tbe  end  of  defendant's  line  in  East 
Decatur  of  bis  own  volition,  after  being  noti- 
fied by  the  motorman  that  he  could  get  off 
at  the  photograph  gallery."  As  appellant  re- 
ceived all  the  snbstantlal  benefits  to  be  de- 
rived by  him  by  the  admission  of  the  exclud- 
ed portions  of  the  deposition  from  its  an- 
swers to  the  seventh  Interrogatory,  which 
remained  In  the  deposition  and  formed  a 
part  of  it  when  Introduced,  It  Is  manifest 
that  appellant  was  not  in  fact  injured  by 
this  erroneous  action  of  the  trial  court.  2 
Mayfleld's  Dig.  p.  177,  S  871. 

We  have  given  this  subject  a  full  discus- 
sion because  we  think  that  the  rule  whicb 
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the  court  violated  in  this  Instance  la  an  Im- 
portant rule  and  that  It  ahonld  be  preserved 
in  Its  full  efficiency  by  all  the  courts. 

[i]  3.  The  fifth  and  sixth  asslsnments  of 
error  are  predicated  on  the  rulings  of  the 
court  In  refusing  to  exclude  the  conTersa- 
tlons  between  the  plaintiff  and  the  conductor 
and  motorman.  This  evidence  tended  to 
show  aggraratlon  of  the  wrong  complained 
of,  and  hence  was  relevant  to  the  Issues  un- 
der the  pleading.  This  was  ruled  In  prln- 
clple  In  passing  upon  the  pleadings  when  the 
case  was  in  the  Supreme  Court  on  former 
appeal.  168  Ala.  414,  48  Sonth.  SO. 

[I]  4.  The  action  of  the  court  in  sustain* 
Ing  the  plalntiUTs  objection  to  the  question 
asked  the  witness  Davis,  "Did  he  give  tfiat 
signal  in  time  to  stop  the  car  at  Fourth 
avenue  crossing?"  resulted  in  no  ptwslble 
1iijiii7t  Area  if  error,  tot-  the  reason  that  the 
witofiBB  answered  tlie  qnesUcu  and  hii  an- 
swer remained  in  evidence. 

[7]  0»  The  graTamoi  of  the  con^laint  was 
the  failure  and  refusal  of  defendant's  serv- 
ants to  stop  the  car  and  allow  dw  ^alntlff 
to  grt  off  at  bis  destlnatkm,  and  in  wrong- 
fully canaing  Um  to  get  off  at  a  different 
and  distant  place.  Other  matters  averred 
In  the  oomplidnt  were  bnt  la  a^ravatlon  of 
the  wrong  complained  of.  While  charge  10 
given  at  Uie  request  of  the  plaintiff  might 
liave  well  been  refused,  as  being  calculated 
to  mlflilead,  still  the  gtTlng  of  It  does  not 
•OHUtltate  Teverslble  errw.  the  durga  In 
■effect,  when  referred  to  the  erldoice,  asserts 
■nothing  more  tlian  that  the  defendant  cannot 
take  advantage  of  Its  ovni  wnmg  In  Induc- 
ing a  passenger  tqr  misrepresentations  to  get 
«ff  of  Its  car  and  thai  dedaie  a  severance 
•of  its  relations  with  him  as  a  paaaover,  in 
•Older  to  a-vld  liability. 

[t]  6.  Assignments  of  error  10  and  13 
hased  on  refused  charges  4  and  11  are  group- 
«d  and  insisted  on  in  briefs.  Both  of  these 
<;barges  were  properly  refused.  So  far  as 
the  wrong  relied  on  for  a  recovery,  vis.,  the 
failure  to  discharge  the  plaintiff  at  his  des- 
tination and  wrongfully  putting  him  off  at 
another  place,  is  concerned,  whether  the 
plaintiff  was  a  passenger  vel  non  after  he 
left  the  car  was  foreign  to  the  Issues  under 
.the  pleading,  and  the  diarges  were  calcnlat- 
•ed  to  mislead  the  Jury. 

[I]  7.  It  is  insisted  that  the  court  erred 
in  not  granting  defendant's  motion  for  a  new 
trial  because  of  exeesslve  damages  assessed 
by  the  jury.  If  the  Jury  believed  the  plaln- 
tlfTs  evidoLCe,  and  It  would  seem  that  they 
did  from  the  verdict  returned,  there  were 
grounds  for  the  assessment  of  exemplary 
damages.  This  Is  a  second  finding  by  a  jury 
in  this  case.  The  second  verdict  Is  much 
smaller  than  the  first,  which  the  Supreme 
■Court  on  former  a[4>eal  said  was  exce^lve, 
and  we  are  not  willing,  under  all  the  circum- 


stances, to  say  that  this  lart  Tudlet  was 
exce^ve,  and  therefore  decline  to  iuld  the 
trial  court  in  error  for  refnidng  the  nnotion 
for  a  new  trial. 

8.  There  are  other  assignments  of  error 
on  the  record ;  but,  as  they  are  not  insisted 
on  In  brief,  we  will  not  consider  them.  All 
assignments  insisted  on  having  be»i  consid- 
ered by  the  court,  and  no  reversible  error  ap- 
pearing, the  jodgmoit  appealed  from  Is  af- 
firmed. 

Affirmed. 


LYNN  V.  BROTLBS  FXJBKITURB  GO. 
(Court  of  Appeals  of  Alabama.   Dec  l9,  1911.) 
L  Saus  (|465*)— CoNDmONAZ.  Saues— Rko- 

IBTBATIOIf. 

Code  1896,  f  1017,  providing  for  the  regis- 
tration of  coQditioDal  sale  contracts  does  not 
affect  their  validity  ai  between  the  parties; 
sach  coDtracts  being  valid  between  them  wheth- 
er recorded  or  not,  faihire  to  record  rendering 
such  instrameata  void  only  as  against  par- 
chasers  for  valne,  mortgagees  and  Judgment 
creditors  without  notie«k 

[Ed.  Note.— For  other  cases,  sse  Sales,  Dee 
Dig.  i  4fifi.*] 

2.  Statutes  (i  184* )— GoRSTSuunoii. 

ConrtB  in  construing  a  itatote  will  give  it 
that  conatmction  which  will  effectuate  the  pur- 
pose of  the  LegiiSatore  In  passing  It 

[Ed.  Note.— For  other  eases,  see  Statntos, 
Cent  Dig.  i  aeS:  DecDig.  $ 

8.  Sales  (I  472*)-^rditiokax.  Sue  Ooh- 
TBACTs—RBOisTKATtoH— Statutes. 

Code  1896,  I  1017.  provided  for  the  regis- 
tration of  con(UtioDal  sue  contracts  in  the  of- 
fice of  the  judge  of  probate  of  the  eonnty  in 
which  the  porcnaser  resides,  and  also  in  the 
county  in  which  the  property  is  delivered  and 
remains,  and  declarer  that,  if  the  property  was 
removed  to  another  county  the  contract  mast 
be  recorded  In  that  county  witliln  three  months 
after  sach  removal,  and  that  such  inatmotents 
not  recorded  as  provided  should  be  void  as 
against  purchasers  for  valuable  consideration, 
mortgagees  and  judgment  creditors  without  no- 
tice. By  Ix)cal  Acts  1898-99,  p.  1120,  section 
1017  was  expressly  repealed  so  far  as  it  ap- 
plied to  Jefferson  and  Montgomery  conntleB. 
Held  that,  where  furniture  was  sold  under  a 
condttiooal  sals  contract  in  Jefferson  county 
where  It  was  delivered  and  remained  in  the 
possession  of  the  buyers  for  nearly  a  year 
when  it  was  removed  to  C  county,  the  fact 
that  the  instrument  was  not  required  to  be  re- 
corded in  Jefferson  county  did  not  exempt  the 
seller  from  recording  it  in  G.  county  within  90 
days  after  the  removal  of  the  property  to  that 
county,  and  not  having  done  so,  the  condition 
was  Invalid  as  against  a  subsequent  purchaser. 

[Ed.  Note.— For  other  cases,  see  Sales,  CenL 
Dig.  H  1306-1876;  Dee.  Dig.  |  472.*] 

Appeal  from  Circnlt  Oonrt,  OoUnuua  Coun- 
ty; D.  W.  Speake,  Judge. 

Action  by  the  Broyles  Furniture  Oodi- 
pany  against  J.  Lynn.  Jn^ment  for  plain- 
tiff, and  def^kdant  anieala.  Berersed  and 
remanded. 

F.  E.  St.  John,  for  appdlai^*  J.  B.  Brown, 

fbr  appellee. 
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AiaJ  LTNN  T.  BROTLBS 

DO  GBATFENRIED,  J.  The  Broyles  Fur- 
nitore  Company,  In  the  latter  part  of  the 
year  1906  and  In  the  early  part  of  the  year 
1907.  made  what  may  be  treated  in  this  opin- 
ion aa  two  separate  conditional  aales  of  cer- 
tain bonsehold  furniture  to  L.  D.  Over- 
strert  and  wife.  The  aales  were  made  In 
Jefferson  county,  where  Mr.  and  Mrs.  Over- 
street  then  resided,  and  were  evidenced  by 
two  InstromentB  In  writing  by  which  the 
title  to  the  property  was  to  remain  in  the 
Broyles  Furniture  Company  until  the  pur- 
diase  money  was  paid.  Mr.  and  Mrs.  Over- 
street  were  put  In  possession  of  the  prop- 
erty in  Jelferson  county  and  remained  In  its 
possession  In  said  county  until  the  fall  of 
1907,  when  they  moved  to  Cullman  county 
and  took  with  them,  with  the  knowledge  of 
the  Broyles  Fnmltnre  Company,  the  said 
pwBonal  property.  They  remained  Id  Cull- 
man county  until  the  latter  part  of  1907, 
when  they  left  the  sUte.  While  living  in 
Cnlinum  county  Mr.  and  Mrs.  Overstreet 
lived  in  a  hotel  of  which  the  appellant  was 
the  proprietor,  and  the  furniture  Invotved 
In  this  Bult  was        in  the  hot^ 

There  was  evidence  toiding  to  show  that 
from  the  time  tbey  came  into  the  possession 
of  the  property  until  they  removed  from  the 
state  Mr.  and  Mrs.  Overstreet  ranalned  In 
the  poBBession  of  the  furniture  and  held  It 
to  accordance  with  the  terms  of  their  writ- 
ten contract  and  in  subordination  to  the  title 
and  rie^ts  of  the  Broyles  Furniture  Com- 
pany, and  that  when  they  moved  from  Ala- 
bama they  notified  the  Broyles  Fnmltnre 
CuDpany  of  the  fact  of  their  removal,  and 
that  tbey  bad  left  the  furniture  at  the  Lynn 
Hotel  In  Cnllman  county,  and  that  aaid 
company  could  get  it  thwe. 

On  the  other  hand  the  ai^lant,  J.  I^nn, 
tiered  to  prove  that  on  or  about  the  10th 
day  of  January,  1908,  he,  for  value  and  with- 
oat  notice  of  the  claim  of  aiq^ellee  to  the 
property,  boo^t  It  from  Ur.  and  Mrs.  Over- 
street,  and  that  from  that  time  the  property 
remained  in  the  hotel  as  his  property  and 
was  used  by  him  as  such  in  Ouliman  county. 
In  this  connection  he  also  offered  to  prove 
that  the  instruments  evidencing  appellant's 
title  to  the  property  were  not  recorded  until 
after  he  bad  bought  it  and  more  than  three 
mtmtbs  after  Its  removal  to  Cullman  coun- 
ty. The  court  declined  to  allow  the  appel- 
lant to  Introduce  this  evidence,  and  the  ap- 
pelant seasonably  excepted  to  thia  action  of 
the  court. 

This  suit  originated  prior  to  the  adoption 
of  the  present  Coder  and  section  1017  oi  the 
Code  (tf  X896i  which  we  will  hereafter  dls- 
casB,  was  not  applicable  to  Jefferson  and 
Hcatgomery  conntles.  Local  Acts  1898-99, 
p.  1120.  The  two  InBtruinents  evidencing 
the  cmdltiimal  sales  by  appellee  of  the  fnr- 
altore  to  ICr.  and  Mrs.  Overstreet  were  there- 
fore never  recorded  in  Jefferson  county,  but 
they  were  filed  for  record  and  recorded  in 
CaUman  oovnty  in  January,  1908,  about  10 


FUBNITUEE^CO.  j^g 

or  16  days  after  the  time  when  appellant 
<dainis  that  be  bought  and  paid  fbr  the 
property. 

1.  Section  1017  of  the  Code  of  1896  re- 
quires all  instruments  evidoiclng  conditional 
sales  of  personal  property  by  the  terms  of 
which  the  vendor  retains  the  title  to  the 
property,  to  be  recorded  within  30  days  from 
their  date  In  the  office  of  the  Judge  of  pro- 
bate of  the  county  In  which  the  purchaser 
resides  and  also  in  the  county  In  which  such 
property  is  delivered  and  remains.  It  also 
provides  that  If  the  property  is  removed  to 
another  county  the  contract  must  be  record- 
ed within  three  months  from  the  time  of 
such  removal  in  the  county  to  which  it  is 
removed.  It  further  provides  that  such  In- 
struments, unless  recorded  aa  above  pro- 
vided, shall  be  void  against  purchasers  for 
a  valuable  consideration,  mortgagees  and 
Judgment  creditors  without  notice.  By  the 
above-quoted  act  (Local  Acts  1888-99,  p. 
1120).  the  Legislature  expressly  repealed  the 
above  section  1017  "so  far  as  the  same  ap- 
plies to  Jefferson  and  Montgomery  counties." 
Under  the  general  law  of  the  stat^  there- 
for^ such  instruments  an  those  now  under 
conslderatiou  were  required  to  be  recorded, 
but,  under  a  local  law  an>licable  only  to 
Jefferson  and  Montgomery  counties,  they 
were  not  reqinlred  to  be  recorded  In  tboee 
counties. 

The  question  then,  simply,  la  this:  Did 
the  fact  that  a  local  law  applicable  only  to 
that  part  of  the  state  In  which  these  con- 
ditional sales  were  made  and  in  which  the 
property  was  situated  at  the  time  of  such 
sales  exempted  the  Instruments  under  con- 
sideration from  r^iilstratlon  In  such  part  of 
the  state  so  operate  as  to  exempt  them  from 
the  general  registration  laws  of  the  state 
when  the  property  described  in  them  was 
removed  from  the  county  in  which  the  sales 
were  made  to  those  parts  of  the  state  In 
which  the  general  registration  laws  were  in 
force?  Was  it  the  Intention  of  the  hegi»- 
lature,  when  it  passed  the  above  act  r^;Kal- 
Ing  section  1017  of  the  Code  of  1806,  "so 
far  as  the  same  applies  to  Jefferson  and 
Montgomery  counties"  to,  In  effect,  r^:>eal 
the  provisions  of  our  general  registration 
laws  as  to  conditional  sales  of  personal 
property  situated  In  Jefferson  county  and 
made  in  Jefferson  county,  and  evidenced  by 
written  instruments,  when  that  property  was 
removed  from  Jefferson  county  Into  anoth- 
er part  of  the  state?  If  so,  the  above  local 
act  in  fact  became  the  general  law  of  the 
state  In  so  ttr  as  written  instruments  evl- 
denciiv  conditional  sales  of  personal  prop- 
erty in  Jefferson  and  Montgomery  counties 
is  concerned,  and  It  had,  contrary  to  the 
general  rule,  an  extraterritorial  operation. 
Bnsley  Lumber  Co.  et  al.  t.  Lewis,  121  Ala. 
94,  25  South.  729. 

[1]  Our  registration  laws  have  nothing 
whatever  to  do  with  the  legality  of  a  sale 
or  conveyance  aa  between  the  partlea.  Am 
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between  than  inBtrnmentB  cDQTeylng  title  to 
property  are  valid,  whether  they  are  record- 
ed or  not  The  fallnt-e  to  record  the  InBtrn- 
mentB covered  by  the  reglatratlon  statutes 
as  required  by  law  simply  renders  them  void 
as  against  purchasers  for  value,  mortgagees 
and  judgment  creditors  without  notice. 
Winston  T.  Hodges,  102  Ala.  304,  VS  South. 
528.  "The  omission  to  record  operates  in  the 
nature  of  a  forfeiture  of  the  reservation  of 
title  as  to  creditors  and  purchasers.  The 
question  Is  not  one  of  validity  and  construc- 
tion, but  of  notice  by  registration  and  priv- 
ity of  right.  The  failure  to  record  does 
not  divest  the  original  vendor  of  the  title, 
but  debars  Its  assertion  against  third  par- 
ties, conferring  on  them,  If  Judgment  cred- 
itors, a  lien,  and,  If  purchasers,  a  right  prior 
and  superior  to  the  vendor's  reservBtlon  of 
title."  Welnsteln  t.  Freyer.  03  AUu  2S7,  9 
South.  28S,  12  L.  B.  A.  700;  Glmon  DavlB, 
86  Ala.  689. 

[2]  It  to  a  cardinal  rule  that,  in  construing 
B  statute,  courts  Bball  give  to  It  that  con- 
struction which  will  effectuate  the  purpose 
of  the  L^islature  In  passing  It.  Thompson 
V.  State,  20  Ala.  04.  Our  registration  stat- 
utes are  remedial  In  their  nature,  for  they 
are  designed  to  give  notice  that  creditors 
and  purchasers  may  not  be  deluded  and  de- 
frauded. 4  Mayfleld's  Dig.  p.  681,  $  17.  "A 
remedial  statute  must  be  construed  largely 
and  beneficially, .  so  as  to  suppress  the  mis- 
chief and  advance  the  remedy;  and  if  the 
words  are  not  clear  and  precise,  such  con- 
struction will  be  adopted  as  will  api>ear  the 
most  reasonable  and  the  best  suited  to  ac- 
complish the  objects  of  the  statute,  and  a 
construction  which  would  lead  to  an  absurd- 
ity win  be  rejected."  Sprowl  v.  Lawrence, 
33  Ala.  674. 

Even  penal  statutes  shall  not  be  so  strict- 
ly construed  aa  to  defeat  the  obvious  in- 
tention of  the  Legislature  which  enacted 
them.   Crosby  v.  Hawthorn,  2fi  Ala.  221. 

[3}  It  was  the  evident  purpose  of  the  Leg- 
islature In  calling  Into  existence  the  statute 
providing  for  the  registration  of  instm- 
ments  evidencing  conditional  sales  of  per- 
sonal property  to  require,  for  the  protection 
of  Innocent  purchasers,  mortgagees  and  Judg- 
ment creditors  without  notice,  that,  in  tbe 
event  any  of  the  property  covered  by  such 
instrument  was  removed  from  the  county  in 
which  the  sale  was  made  and  the  property 
Bituated  Into  some  other  county,  such  instru- 
ment should  be  recorded  within  90  days  aft- 
er such  removal  in  the  county  into  wUch 
such  property  was  removed,  and  that,  un- 
less so  recorded  within  90  days,  such  in- 
struments should  be  void  as  against  the  par- 
ties for  whose  protection  the  statute  was  de- 
signed. PoUak  T.  Davldaon,  87  Ala.  fiSl,  6 
South.  312. 

The  mere  ftict,  therefore,  that  a  local  law 
of  Jefferson  county  exempted  the  Instru- 


ments under  consideration  from  our  regis- 
tration laws  while  the  property  covered  by 
them  remained  In  Jefferson  county  did  not 
relieve  the  appellee  of  the  duty  which  the 
general  laws  of  the  Btate  placed  upon  htm 
to  record  the  written  evidences  of  his  claim 
upon  the  property  when  It  was  removed  from 
Jefferson  county  into  Cullman  county.  A 
contrary  holding  would  extend  the  operation 
of  the  act  above  quoted  exempting  Jefferson 
and  Montgomery  counties  from  the  operation 
of  section  1017  of  the  Code  of  1896  beyond 
the  limits  which  the  Leglslatnie  Intended 
when  It  passed  the  act 

2.  When  the  property  was  removed  to  Cull- 
man county,  the  appellee  had  90  days  within 
which  to  record  the  Instruments  evidencing 
his  title  to  the  property  in  that  county,  and 
If,  within  the  00  days,  the  appellant  bought 
the  property  for  value  and  without  notice, 
he  did  so  at  his  peril,  and  If  the  Instruments 
were  In  fact  recorded  in  Cullman  county 
within  90  days  after  the  property  was  re- 
moved to  that  county,  then  the  appellee  la 
entitled  to  recover.  If,  on  the  other  band, 
the  appellant  bougbt  the  property  within  90 
days,  after  Its  removal  to  Cullman  county, 
for  value  and  without  notice  of  appellee's 
claim,  and  the  appellee  did  not  record  the 
written  evidences  of  Its  title  to  the  property 
within  90  days  after  its  removal  to  that 
county,  then  appellant  Is  otttltled  to  recov- 
er. Teat  V.  Chapman,  1  Ala.  App.  401,  S6 
South.  267. 

It  follows  from  what  we  have  above  said 
that  In  our  opinion  the  court  committed 
reversible  error  In  refusing  to  allow  the  ap- 
pellant to  offer  evidence  before  the  jury  that 
he  had  bought  for  value  and  without  notice 
of  appellee's  claim  the  property  Involved  In 
this  suit,  after  Its  rranoval  to  Cullman  coun- 
ty, and  that  the  appellee  did  not  record  the 
instruments  evidencing  its  claim  to  the  prop- 
erty within  90  days  from  the  date  of  the 
r«noval  of  the  property  to  Cullman  county. 

For  the  error  pointed  out,  this  cause  la 
reversed  and  remanded. 

Berersed  and  remanded. 


COPBLAND  V.  DIXIE  LUMBER  CO, 
(Court  of  Appeals  of  Alabama.   Dec  19,  1911.) 

1.  Mechanics'  Liens  {|  301*)  —  Judoueni 
Against  Owiteb. 

In  an  action  to  enforce  a  mechanic's  lien 
for  materials  furnished  a  contractor,  and  used 
by  him  in  the  erection  of  a  house,  no  i>erBonai 
judgment  can  properly  be  rendered  against  the 
owner,  If  he  haa  not  contracted  with  the  ma- 
terialiAan  to  pay  for  ihe  materials. 

lEA.  Note.— For  other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  fS  632-«35:  Dec  Dig.  1 304.*] 

2.  Mechanics'  Liens  (i  80C*)  —  Judgunt 

AOAINST  CONTBACTOB. 

Under  Code  1907,  i  4770,  providins  that 
in  an  action  to  enforce  a  mechanic's  lien,  if  it 
be  held  that  plaintiff  has  a  lien,  judgment  shall 
be  rendered  for  the  amount  secured  thereby 


*For  other  cases  sm  aunt  topic  aad  sectloa  NUMBER  in  Deo.  Dig.  ft  Am.  Die.  K«7  No.  Series  ft  Bep'r  ladaxes 
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a^Dst  tbe  party  liable  tor  the  same,  and  es- 
tablisbins  a  Ilea  and  condemning  the  property 
to  sale  for  its  satisfaction,  but,  if  the  verdict 
is  for  plaintiff  onlj  on  the  issue  of  indebted- 
ness, a  judgment  shall  be  rendered  In  bia  favor 
88  in  other  cases,  where  plaintiff  proves  an 
indebtedness  against  a  contractor  for  material 
famished  to  bun  and  nsed  in  the  building,  he 
is  entitled  to  a  personal  judgment  against  the 
contractor,  and  a  lien  upon  the  property  de- 
scribed in  the  complaint  for  any  nnpafd  balance 
due  by  tbe  owner  to  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  636;  Dec  Dig.  $  305.*] 

8.  Appeal  ahd  Ebbob  (|  1180*)— Bbtxbsal— 
Effect. 

In  a  proceeding  againat  a  contractor  and 
the  owner  of  property  to  enforce  a  mechanic's 
lien,  the  owner  cannot  complain  of  a  personal 

judgment  against  the  contractor;  and  where 
the  contractor  does  not  defend  the  suit  and  does 
Dot  object  to  jndgment  against  him,  and  .  re* 
■erves  no  exception  for  the  consideration  of  the 
appellate  court,  the  judgment  is  final,  and  a 
reversal  by  the  appellate  court  of  the  judgment 
rendered  against  the  owner  will  not  in  any  way 
affect  the  judgment  against  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  S|  4626-1631;  Dec  Dig.  1 
11S0.*1 

4.  Appeal  and  Ebbob  (S  325*)— Wbit  of  Eb- 
bob—Pabties. 

A  final  judgment  ascertaining  separate 
sums  to  be  paid  several^  by  several  recog- 
nizors will  not  support  a  joint  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  1810-1813:  Dec  Dig.  | 
325.*] 

5.  HaSBAHD  AND  WIFE    ({  25*)— NOTICE  TO 

OWNEB, 

Where  a  husband  Is  authorized  to  act  for 
his  wife  in  all  matters  connected  with  tbe  erec- 
tion of  a  building  upon  her  property,'  a  notice 
If  a  firm  famishing  tbe  contractor  irith  lumber 
that  it  held  a  claim  against  tbe  contractor  for 
a  stated  amount  for  material  furnished  for  the 
building,  and  tliat  it  would  look  to  the  owner 
for  payment  of  the  bill  oat  of  any  unpaid  bal- 
ance due  the  contractor,  served  on  tlie  husband, 
was  sufficient  to  bind  the  wife. 

[Ed.  Note.^For  other  cases,  see  Hnaband 
snd  Wife,  Cent  Dig.  ||  148-llM;  Dec  Dig.  f 
25.*] 

6.  Mechanics'  Liens  ({  281*}— Bhfobceuent 
or  Lien— Evidence, 

Evidence  In  a  proceeding  to  enforce  a  me- 
dianic's  Uen  held  suffldent  to  show  that  tiie 
material  furnished  by  plaintiff  was  used  in  con- 
structing the  owner's  residence. 

[Ed.  Note. — For  other  cases,  see  MechanEca' 
Idens,  Cent.  Dig.  H  565-672;  Dec  Dig.  §  281.*] 

7.  Tbial  (I  867*)— Tbial  bt  Coubt— Coh- 

SIDEBATIOir  OF  BTZDBNCE. 

Where  a  case  fa  tried  by  the  court  it  must 
weigh  the  evidence  in  the  same  way  as  a  jury, 
and  must  draw  therefrom  all  the  natural  in- 
letencea  which  a  man  of  ordinary  observation 
and  intelligence  would  probably  draw. 

(Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  879,  886;  Dec  Dig.  {  367.*] 

&  Appeal  ahd  Ebbob  (i  1010*)— Questions 
or  Fact. 

Where  the  findings  of  the  trial  court  are 
■npported  by  the  evidence,  its  concluaions  as 
to  all  matters  over  Trtiich  it  had  jurisdiction 
aod  tlie  Judgment  as  to  all  such  matters  should 
Dot  be  disturbed  on  appeal. 

[Ed.  Not«^ — For  other  cases,  see  Appeal  and 
^i^^Gent  Dig.  H  807&-^S^;  Dec  Dig.  S 


9.  Appeal  and  Ebbob  (H  486,  1284*)— Su- 

PER8EDBAB— Bonds— LlAB  ILTFT, 

On  appeal  by  the  owner  alone,  in  proceed- 
ings to  enforce  a  mechanic's  lien  where  the  ap- 
peal bond  shows  she  only  appeals  from  that 
part  of  the  judgment  in  which  sbe  is  interested. 
It  will  not  supersede  tbe  judgment  against  the 
contractor,  and  neither  she  nor  her  sureties 
will  be  liable  on  such  bond  for  the  amount  of 
the  Judgment  against  the  contractor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SI  226^2274,  4761-4777; 
Dec  Dig.  H  486, 12Si4.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;  SafCold  Bemey,  Judge. 

Action  by  tbe  Dixie  Lnmber  Company 
againat  Genevieve  Copeland  and  Karl  Graf. 
From  a  Judgment  for  plaintiff,  defendant 
Copeland  appeals.    Corrected  and  affirmed. 

Erviu  &  McAleer  and  J.  Irwin  Burgett, 
for  appellant   Fltts  ft  I^eigh,  for  appellee. 

DE  ORAFFBNBIBD,  3.  The  Dixie  Lum- 
ber Oompuiy  toongbt  tide  suit  agaliut  "Saxl 
Graf  and  Qeneriere  Gt^Mand.  It  appears 
from  the  oomplalnt  thtt  Karl  Oraf  was  a 
contractor,  and  that  he  made  a  contract 
with  Geoevleve'  Goptiand  to  bnlld  her  a' 
residence  on  certain  land  lif  tbe  city  of  BCo^ 
bile,  which  is  described  In  the  complaint  and 
referred  to  In  the  evidence  as  lot  6  and 
BODth  half  of  lot  B  to  Providence  street. 
The  Dixie  Lumber  Company  famished  cer- 
tain lumber  to  Katl  Graf  to  be  nsed  by 
him  In  erecting  said  residence,  and  on  the 
28th  day  of  Decembw,  1907,  the  said  lum- 
ber company  delivered  to  William  A.  Goiie- 
land,  the  husband  of  Genevleye  Oopeland,  a 
notice^  which  was  as  follows:  "Messrs.  Wm. 
A.  and  O.  G.  Copeland,  Mobile  Alabama — 
Dear  Slra:  This  la  to  notify  yoa  Uiat  we 
hold  a  dalm  against  Ur.  Earl  Oraf,  your 
contractor,  for  the  sum  of  9419.16,  beliv  a 
correct  balance  for  material  furnished  by 
us  for  your  residence  in  Providence  street 
We  wish  to  notify  you  that  we  shall  look 
to  you  for  the  payment  of  this  bill  out  of 
any  unpaid  balance  you  may  have,  due  the 
said  Karl  Graf  now  or  upon  completion  of 
the  contract  Yours  truly,  Dixie  Lumber 
Company,  F.  M.  Jeffries,  Sec.  &  Treas."  On 
the  8th  day  of  January,  1908,  the  said  lum- 
ber company  filed  its  declaration  of  lien  In 
the  ofllce  of  the  Judge  of  probate  of  Mobile 
county,  which  declaration  was  sworn  to  be- 
fore a  notary  public,  and  dalmed  a  lien  for 
$419.15  on  any  unpaid  balance  due  by  Goie- 
vleve  Copeland  and  William  A.  Copeland  to 
Karl  Graf  for  that  much  lumber  furnished 
by  said  company  to  Karl  Graf  "to  be  used 
in  the  construction  of  a  house  for  Genevieve 
Oopeland  and  ber  husband,  William  A.  Cope- 
land, on  lota  6  and  south  half  of  lot  6  on 
Provident  street,  In  Mobile,  Alabama."  The 
plaintiff  In  tbe  complaint  sued  for  "a  mon- 
ey Judgment  against  the  said  defendant 
Karl  Graf,  fbr  the  amount  due  by  him,  and 
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for  a  money  Jndcment  for  the  niqiatd  bal- 
ance due  from  Gaunien  Copland  to  the 
Bald  Oraf  and  the  establishment  of  a  lien 
against  the  above-described  property  of  the 
dtf endant  Copeland  and  tor  an  order  <a 
condMinatton  and  sale  to  satisfy  the  same.** 
0^  case  was  tried  wlttu>at  a  Jury,  and  the 
court,  iqun  the  evidence,  rendered  a  Jndg- 
moit  against  Karl  Graf  for  $551.40  and  the 
costs  of  the  cans^  and  a  Judgment  against 
Genevieve  Ck)peland  for  1837.40.  and  a  jadg- 
ment  condemning  the  said  residence  and  lots 
to  the  payment  of  the  said  Judgment  against 
the  said  Genevieve  Copeland  for  said  sum 
of  9337.40  and  the  costs  of  the  oaoae,  and 
an  order  was  made  that  the  said  residence 
and  lands  be  sold  for  the  satisfaction  of  said 
judgment  so  rendered  against  the  said  Gene- 
vieve Copeland  and  the  costs  of  the  cause. 

It  is  therefore  plain  that  In  this  suit  the 
plaintiff  not  only  sought,  but  actually  re- 
covered, a  personal  Judgmoit  against  Karl 
Oraf  and  also  a  prasonal  Judgment  against 
Genevieve  Copeland.  and,  in  addition  to 
these  two  personal  Jndgnwnts.  obtained  an 
order  condemning  the  said  lots  and  resi- 
dence to  be  sold  for  the  satisfaction  of  the 
Judgment  so  rendered  against  tiw  said  Gene- 
vieve Cop^nd. 

[1]  1.  It  is  manifest  that,  under  the  al- 
legations of  the  complaint,  the  plaintiff  was 
not  entitled  to  a  personal  Judgment  against 
Mrs.  6«ievieve  Copland  for  any  sum.  Mrs. 
Copeland  had  no  contract,  express  or  Im- 
piled,  with  the  plaintiff  to  pay  It  for  its 
lumber.  While  the  plaintUT  in  the  complaint 
seeks  a  personal  Judgment  against  Mrs. 
Copeland,  the  all^atlons  of  the  complaint 
show  plainly  that  no  personal  judgment 
could  properly  be  rendered  In  said  cause 
against  Mrs.  Copeland.  It  Is  therefore 
manifest  that  the  personal  judgment  render- 
ed against  Mrs.  Copeland  was  void.  May  ft 
Thomas  Hdw.  Co.  v.  McGonnell,  102  Ala. 
579.  14  South.  768. 

[2]  2.  Under  section  4770  of  the  Code  of 
1907,  the  plaintllt  was  entitled  to  the  per- 
sonal Judgment  against  Karl  Graf  which 
was  rendered  by  the  court  against  him,  and 
the  court  also  had  Jurisdiction  under  said 
section  to  establish  a  lien  in  favor  of  the 
plaintiff  upon  the  lots  and  residence  describ- 
ed in  the  complaint  for  the  amount  of  any 
unpaid  balance  which  the  evidence  showed 
was  due  by  Genevieve  Copeland  to  the  said 
Graf  on  accotmt  of  the  materials  furnished 
by  the '  plaintiff  to  the  said  Graf  and  used 
by  the  said  Graf  in  the  construction  of  said 
residence  and  the  costs  of  the  cause. 

[3]  So  far  as  the  judgment  against  Karl 
Graf  Is  concerned,  Mrs.  Copeland  bad  no 
right  to  complain  of  Its  rendition  by  the 
court,  for,  as  to  her.  the  said  Judgment  waa 
res  inter  alios  acta.  As  Karl  Graf  did  not 
defMid  the  suit  and  made  no  objection  to 
the  rendition  of  a  judgment  against  him, 
and  reserved,  for  our  consideration,  no  ex- 
c^lon  to  Its  ruditlon  against  Urn,  that 


(Ala. 

judgment  is  final,  ud  a  reversal  by  this 
court  of  the  Judgmoit  rendered  against  Gen- 
evieve Copeland  codld  not  In  any  way  afFect 
the  Judgment  against  Qrat. 

[4]  A  final  judgment  ascertlLlnlng  strata 
sums  to  be  paid  severally  by  several  recog- 
nizors will  not  support  a  Joint  writ  of  error. 
Howie  ft  Morrison  t.  States  1  Ala.  115;  Farr 
T.  State,  e  Ala.  79& 

[H  3.  After  car^nlly  considering  all  tlw 
evidence,  we  haTe  arrived  at  the  condnrion 
that  the  only  error  the  trial  court  commit- 
ted in  this  case  was  in  rendering  a  personal 
Judgment  against  Mrs.  Copeland.  It  was 
fairly  Inferable  Crom  the  testimony  tliat  In 
the  matter  of  the  construction  of  the  resi- 
dence appellant's  husband  was  her  a^nt, 
authorized  to  act  for  her  in  all  matters  con- 
nected with  It,  and  we  are  of  the  opinion 
that  there  was,  therefore,  sufficient  evidence 
In  the  case  to  authorize  the  court  to  hold 
that,  when  the  notice  was  delivered  to  her 
husband  on  Decunber  28th.  it  was  delivered 
to  an  agmt  of  appellant  authorised  1^  lier 
to  receive  it  and  act  for  her  In  the  pt^nlses. 
It  was  also  f&irly  Inferable  that  *0ot  6  and 
the  south  half  of  lot  5"  wer^  In  fact,  one 
residence  lot,  and  that  fbe  restdenoa  van 
built  on  that  land. 

[|]  We  are  also  satisfied  from  the  evidoice 
that  the  material  bought  by  Graf  ftrom  ap- 
pellee went  into  appellant's  residence  for 
Graf,  who  testified  as  a  vrltness  for  appel- 
lant, swore  that  It  all  went  Into  the  resi- 
dence "unless  some  .of  it  waa  stolai."  There 
was  no  evidence  that  any  of  it  waa  stolen. 

[7]  Whax  a  case  Is  tried  by  a  court. with- 
out the  intervention  of  a  Jury^  the  court 
must  weigh  the  evidence  in  the  same  prac- 
tical, common-sense,  business  way  In  which 
a  Jury  is  authorized  to  weigh  it,  and  must 
draw  from  it  all  the  natural  and  common- 
sense  Inferences  which  a  man  of  ordinary 
observatloD  and  int^Igence  would  probably 
draw  from  it  in  ancient  times  the  Jury 
came  from  the  vicinage  because  the  law  pre- 
sumed that  Jurors  coming  from  the  neigh- 
borhood of  the  parties  would  know  some- 
thing of  them  and  would  be  In  a  bettw  sltn- 
atlon,  on  that  account,  to  arrive  at  the  real 
truth  of  the  controversy  than  mere  stran- 
gers. In  the  Instant  case  the  judge  who 
tried  the  case  and  all  the  parties  and  wit- 
nesses resided  in  the  dty  of  Mobile,  the 
property  testified  about  was  situated  In  the 
city,  and  the  case  was  tried  there. 

[|]  The  findings  of  the  court  were  sup- 
ported by  the  evidence,  and  for  that  rea- 
son Its  conclusions  as  to  aU  matters  over 
which  It  had  Jurisdiction  to  raider  judg- 
ment, and  the  judgment  as  to  all  matters 
over  which  it  had  jurisdiction,  should  not  be 
disturbed  on  this  appeal.  Mclntyre  Lumber 
ft  Export  Co.  V.  Jackson  Lumber  Co.,  165 
Ala.  268,  51  South.  767,  138  Am.  St  Rep.  66. 

[I]  4.  The  appeal  bond  shows  that  Mrs. 
Copeland  only  appealed  from  that  part  of 
the  Judgment  ot  the  court  below  In  irtildi 
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sbe  wais  interested.  This  sbe  had  a  rlgbt  to 
do.  "Tboogta  several  defendants  may  be  af- 
fected b7  a  Judgment  or  decree,  there  may 
be  sach  a  separate  Judgment  or  decree 
agafmrt  one  of  tbem  that  he  can  appeal  or 
bring  a  writ  of  error  without  Joinli^  the 
otlKr  defradants."  Oermaln  t.  Mason,  12 
WaU.  2S9,  20  L.  Ed.  S92.  The  appMl  bond 
giroi  by  the  appellant  did  not  supersede 
the  Judgmrat  against  Oraf,  and  she  is  not, 
DOT  are  her  sureties,  liable  on  sndi  bond 
for  the  amount  of  the  Judgment  against  bim. 
Germain  t.  Mason,  supra. 

6.  It  follows  from  what  we  bare  above 
said  tliat  In  our  opinion  the  Judgment  ren- 
dered by  the  court  below  against  Genevieve 
Gopeland  personally  la  void  and  of  no  ef- 
fect, and  an  order  will  be  here  made  annul- 
ttng  the  said  personal  Judgment  so  rendered 
against  appellant.  With  this  correction  the 
Jodgment  of  the  conrt  below  Is  affirmed. 

Corrected  and  afflimed. 


OJXMEBT  f.  8TATB. 

iConrt  of  Appeal!  of  Alabama.   Dec  21,  1911.) 

L  CmmiAL  Law  (|S  S94,  1161*)— Dibori- 
tioir  OT  Tbiai,  Coubt— DsnxiHe  Cohtiru- 

AKCS— BBTIEW. 

The  denial  of  accuied'a  motion  for  a  con- 
tinaiioe  becanse  of  absent  wftneaies  rested  In 
the  court's  discretion,  the  exercise  of  which 
win  Qot  be  interfered  witii*  in  the  abieace  of 
aboie. 

[Ed.  Note.— For  oUier  casei,  see  Criminal 
Uw,  Cent  Dig.  H  1811,  WAS-fMOi  Dec.  Dig. 

Z  CannHAi,  lAw  (f  1122*)— BtQirxsra  ior 

iHsnncnons— BxrnaAL. 
To  make  the  refusal  of  requested  charges 
renewable,  the  record  must  show  that  they 
were  requested  in  writing. 

[Ed.  Note.— For  other  cases,  lee  Criminal 
Uw.  Cent.  Dig.  U  2940-294S;   Dea  Dig.  g 

Appeal  from  Criminal  Court,  Jefferson 
County;  William  B.  Fort,  Judge. 

Sam  Gilbert  was  convicted  of  an  offense, 
and  he  appeals.  Affirmed. 

R.  a  Brlckell,  Atty.  Oen.,  and  WUllam  U 
Uartln.  Aast.  Atty.  Gen.,  for  the  State. 

PELUAM,  J.  [1]  The  trial  court's  action 
In  overrulli^  the  defeudant's  motion  for  a 
coDtlnoance  on  account  of  absent  witnesses 
was  a  matter  resting  In  the  sound  discretion 
of  the  court.  No  abuse  Is  shown  of  the  dis- 
cretion, and  therefore  no  error  was  commit- 
ted in  deiylng  the  motion.  House  v.  State, 
138  Ala.  182,  135,  3<(  South.  732;  Terry  v. 
States  120  Ali.  287,  292,  26  South.  176;  Walk- 
er V.  SUte.  U7  Ala.  86,  87,  23  South.  070; 
Oarr  t.  State,  104  Ala.  4,  14,  16  South.  150: 
•Uwery  r.  State,  08  Ala.  46,  60,  13  South. 
488;  Walker  r.  State,  91  Ala.  76,  79,  0  South. 
87;  White  v.  State,  86  Ala.  60.  74,  5  South. 


674;  De  Arman  v.  State,  77  AU.  10.  16; 
Starr  V.  State,  26  Ala.  49,  61. 

[2}  The  charges  set  out  aa  requested  by 
the  defendant  and  refused  are  not  shown  to 
have  been  requested  in  writing,  nor  to  have 
been  separately  requested.  Immediately  pre- 
ceding the  charges  as  they  appear  set  out  In 
the  bill  of  exceptions  is  the  following  state- 
ment: "The  defendant  requested  the  follow- 
ing charges,  which  were  refused."  The  blU 
of  exceptions  further  shows  that  each  of  the 
charges  was  indorsed  "refused**  by  the  trial 
Judge,  and  that  an  exception  was  reserved 
to  the  action  of  the  court  in  refoslng  each  of 
such  chai^;  but  it  nowhere  appears  that 
the  diarges  were  separately  requested,  or 
that  theiy  were  requested  In  writing,  and  It 
Is  necessary,  to  present  the  action  of  the  trial 
court  in  refusing  special  charges  requested 
for  review  by  this  court,  to  show  affirmattT» 
ly  by  the  record  that  the  chargBs  leqaeatefl 
were  In  writli^.  Henderson  t.  State;  187 
Ala.  88.  84  South.  828;  Foxworth  v.  Browi^ 
114  Ala.  299,  21  South.  413;  Bellinger 
State,  92  Ala.  86,  9  South.  399;  Walker  r. 
State,  91  Ala.  76,  0  South.  87;  Rlcketts  v. 
B.  8.  Ry.  Co.,  86  Ala.  000,  5  South.  S63: 
Wbeless  v.  Rhodes,  70  Ala.  419;  Crosby  t. 
Hutchinson,  63  Ala.  5. 

The  record  contains  no  error,  and  the 
case  will  be  affirmed. 

Affirmed. 


SMILEt,  SON  &  CO.  T.  KEITH. 
(Court  of  Appeals  of  Alabama.  Nor.  28, 1911.) 

1.  PaSTISS    (i  60*)— D18I01IATXOS  AITO  DB- 

SCBIPTION. 

The  complaint  is  not  demurrable  because 
of  not  designating  the  defendant.  "Smiley,  Son 
A  Co.,"  as  a  corporation  or  partnership;  the 
name  fairly  importins  the  one  or  the  other,  ac- 
tion against  persons  m  the  common  name  under 
which  they  transact  business  as  partners  being 
anthoriKed  by  Code  1907,  {  ^S06,  and  It  not  be- 
ing necessary  in  suing  a  corporation  by  its  cor- 
porate name  to  allege  corporate  existence. 

[E^.  Note.— For  other  cases,  see  Parties,  Dec 
Dig.  I  69.*] 

2.  Cabkiebs  (I  181*)  —  Injubt  to  Goods  — 

CONTBIBUTOBT  NEOLIQENCE— PLEADINO. 
The  plea  of  defendants  sued  for  injuring  a 
piano  while  moving  It  In  the  line  of  their  hasi- 
neas  under  a  contract  from  one  house  to  anoth- 
er that  plaintiff  was  guilty  of  contributory  neg- 
ligence, by  consenting  to  an  insufficient  number 
of  men  attempting  to  move  or  load  it  oo  de- 
fendants' wagon,  Is  bad,  becauae  not  alleging 
plaintiff's  knowledge  of  the  necessary  number 
of  men  to  properly  move  it 

[Ed.  Note.— For  other  caaas,  see  Carriers, 
Dec.  Dig.  t  ISL*] 

3.  NEQLIQERCB  (I  117*)--C0NTBIBUT0BT  NBO- 

LiOENCE— Pleading  Facts. 

Tbe  plea  in  an  action  for  injury  to  a  piano 
by  one  wnile  moving  it  in  the  Ihie  of  hla  busi- 
ness under  a  contract  from  one  house  to  anoth- 
er that  plaintiff  was  guilty  of  contributory  neg- 
ligence. In  that  he  was  himself  sai>erlntendlQ| 
tbe  moving  and  loading  of  It,  and  that  it  was 
loaded  and  moved  according  to  his  inatruetiona, 
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Is  bad  in  not  aTerrlnf  any  fecta  of  n^^ligenee 
of  plaintiff. 

[Bd.  Note.— For  othar  cases,  tea  Mergence, 
Dec  Dig.  I  U7.*l 

4.  Pleadiko  (8  194*)— Plxas— Demubrbb. 

The  pleas  of  contributory  negligeDce  not 
showing  to  which  of  the  counts  of  the  com- 
plaint they  are  directed,  and  therefore  being 
presumably  directed  to  each  of  them,  one  of 
which  claims  punitiTe  damages  for  wanton  or 
intentional  injury,  it  is  not  error  to  sustain  a 
demurrer  to  them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  1»4.»] 

6.  Gabbiebs  (I  132*)— Injubies  to  (Joods— 

Bdbden  of  FBoor. 

A  requested  instruction  in  an  action 
against  a  carrier  for  injury  to  goods  that  the 
burden  of  proof  is  on  plaintiff  to  show  that 
defendant  tailed  to  use  doe  care  exacts  too 
high  a  measure  of  proof;  the  burden  being 
not  to  show  or  prove  facts  certainly  or  abso- 
lutely, but  only  to  the  reasonable  satisfaction 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  678-682,  605;  Dec.  Dig.  |  132.*] 

6.  Tbial  (i  148*)  —  Qenebal  Aituueative 
Chabgb. 

The  evidence  on  the  question  of  liabilty 
being  in  conflict,  a  general  affirmative  charge 
is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  3^>  S43:  Dec  Dig.  {  143.*] 

7.  XbIAI.  (I  191*)  —  IHSTBUCTSON  — AaauMP- 
TIOK  or  FACT. 

^intiS  having  testified  positively  that  he 
engaged  defendants  to  move  his  piano  at  a 
stipulated  price,  which  was  paid,  defendants' 
responsibility  for  the  negligent  acts  of  their 
servants  in  moving  it  did  not  rest  alone  on 
ratification,  as  assumed  by  their  requested  in- 
struction, that  verdict  should  be  for  them,  if 
the  jury  believe  plaintiff  agreed  with  defend- 
ants that  household  furniture,  and  not  a  piano, 
was  to  be  hauled,  and  defendants  never  rati- 
fied the  act  of  their  servants  in  accepting  the 
piano  for  transportation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  m*] 

Appeal  from  0tt7  Court  of  Birmlngbam; 
0.  W.  Ferguson,  Judge. 

Action  by  B.  G.  Keith  against  SmUey, 
Son  &  Co.,  tot  damages  to  a  piano  wblle 
trndertaklDg  to  remove  same  for  hlie.  Judg- 
ment tor  plaintiff,  and  defwdants  appeaL 
Affirmed. 

The  third  plea  Is  as  follows:  "That  the 
plaintiff  was  guilty  of  negligence  which  prox- 
imately contributed  to  the  Injury  of  the  said 
piano  In  this,  to  wit:  That  the  plaintiff  con- 
sented to  an  Insufficient  number  of  men  at- 
tempting to  move  or  load  the  said  piano  on 
the  wagon  of  defendant"  Plea  4:  "That 
plaintiff  himself  was  guilty  of  contributory 
negligence  which  proximately  contributed 
to  the  Injury  of  the  said  piano,  in  this,  to 
wit:  That  the  plaintiff  was  himself  super- 
intending the  moving  and  loading  of  the 
said  piano,  and  that  the  same  was  loaded 
and  moved  according  to  his  instructions." 

The  following  is  charge  1:  "I  charge  you 
that  the  burden  of  proof  la  on  the  plaintiff 
In  this  case  to  show  that  the  defendant  or 


bis  agwts  or  servants  failed  to  use  due  care 
in  handling  the  piano." 

The  following  charge  was  refused  to  de- 
fendant.  and  made  the  basis  of  the  sixteeuth 
assignment  of  error:  "I  charge  yon  that,  if 
yon  believe  from  the  evld^ce  that  plain- 
tiff agreed  with  the  manager  of  the  defend- 
ant company  that  household  fnrnltore,  and 
not  a  piano,  was  to  be  hauled,  and  that  the 
defendant  never  ratified  the  act  of  Jim  May- 
nard  and  Will  Clements  in  accepting  said 
piano  for  transportation,  thai  yon  must  find 
for  the  defendant" 

Stalllngs,  Drennen  &  Judge,  for  appellant. 
Bowman,  Harsh  &  Beddow,  for  appellee. 

PBLHAM,  J.  Suit  was  brought  in  the 
court  below  by  the  appellee  against  the  ap- 
pellants, seeing  to  recover  damages  for  In- 
juries to  a  piano  allied  to  have  been  occa- 
sioned by  the  negligence  of  appellants*  em- 
ployes while  moving  It  from  the  house  In 
whldi  appellee  had  been  living  to  another 
house  which  he  had  rented,  and  to  which 
he  was  iKnovlng  his  hons^old  effects;  the 
appellants  having  undertaken  for  hire  or 
reward  in  the  course  of  their  business  to 
remove  the  piano. 

[1]  "Smiley,  Son  &  Co.**  were  named  bs 
the  parties  defendant  in  the  complaint,  aud 
appellants  demnrred  to  the  complaint  on  tbe 
gronnd  that  it  was  not  stated  and  did  not 
sufficiently  appear  whether  the  defendant  is 
a  corporation,  partnership,  or  individual. 
Appellants  Insist  that  the  failure  of  the  com- 
plaint to  designate  the  defendant  "SmUey, 
Son  &  Co."  either  as  a  corporation  or  part- 
nership renders  It  fatally  defective,  and  that 
the  court  was  in  error  In  overruling  tbe  de- 
murrer. The  suit  is  against  the  common 
name,  "Smiley,  Son  &  Co.,"  which  fairly  im- 
ports a  partnership  (Birmingham  loan  & 
Auction  Co.  V.  First  National  Bank.  100  Ala. 
251,  13  South.  940,  46  Am.  St  Rep.  45),  and 
section  2506  of  the  Code  of  1807  authorizes 
a  suit  to  be  brought  against  a  partnership 
In  its  common  name.  If  the  name  can  be 
said  to  fairly  import  either  a  partnership  or 
an  Incorporated  company,  no  incapacity  to 
be  sued  appears  on  the  face  of  the  com- 
plaint; for,  If  a  partnership  or  common 
name,  section  2506  of  the  Code  authorizes 
suit  against  it  as  snch,  and,  If  a  corporation, 
it  la  suable  by  its  corporate  name  without 
alleging  corporate  existence,  and  Is  not  sub- 
ject to  demurrer  founded  on  such  objection. 
The  demurrers  to  the  complaint  were  not 
well  btken.  Seymour  &  Sons  t.  Thomas 
Harrow  Co.,  81  Ala.  260;  1  South.  46;  10 
Cyc.  1847,  1348. 

[2-4]  The  pleas  of  contributory  negligence 
are  manifestly  insufficient,  and  none  of  them 
constituted  a  good  answer  to  the  complaint. 
The  first  plea  of  contributory  negligence, 
deedgnated  as  plea  No.  S,  fans  to  allege  any 
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knowledge  on  the  part  of  plaintiff  of  tlie 
necessary  number  of  men  required  to  prop- 
erly more  the  piano.  Plea  No.  4  neither 
traverses  defendant's  negligence,  nor  avers 
any  facts  of  n^llgence  upon  the  part  of 
plaintiff.  The  other  special  pleas  were  clear- 
ly defective  and  Insufficient,  and  subject  to 
tile  demurrers  interposed  to  them.  It  does 
not  appear  to  which  count  or  counts  of  the 
complaint  these  special  pleas  of  contributory 
negligence  are  directed.  It  is  to  be  presom- 
ed  that  tbey  are  directed  to  each  of  the 
counts  and  one  count  claims  punitive  damag- 
es for  wanton  or  Intentional  Injury,  and  no 
error  was  committed  by  the  coort  in  sustain- 
ing demurrers  to  them.  City  of  Qreenvllle 
V.  Greenville  Water  Co.,  12S  Ala.  626,  27 
South.  764;  Smith  v.  Helneman,  118  Ala.  195, 
24  South.  364,  72  Am.  St  Rep.  160. 

[S]  Charge  No.  1  requested  In  writing  by 
appellants  and  refused  by  the  court  exacts 
too  high  a  measure  of  proof.  The  burden 
Is  not  to  show  or  prove  facts  certainly  or 
absolutely  by  the  evidence,  but  only  to  the 
reasonable  satisfaction  of  the  jury,  Eagle 
Iron  Go.  v.  Baugh,  147  Ala.  613,  41  South. 
663;  6  Mayfleld's  Dig.  p.  340,  |  106. 

[I]  The  general  affirmative  chaises  re- 
quested on  the  different  counts  of  the  com- 
plaint were  properly  refused,  as  the  evidence 
OQ  the  question  of  defendants'  liability  was 
In  conflict  and  Its  weight  and  sufficiency 
were  questions  for  the  Jury  on  each  of  the 
counts  submitted  by  the  court  to  the  Jury 
for  tbelr  determination.  C.  of  G.  Ry.  Co. 
v.  Dothan  M.  Co..  Wd  Ala.  225.  40  South. 
243. 

[7]  The  plaintiff  testified  positively  that 
be  engaged  the  defendants  to  move  his  piano 
at  a  stipulated  price,  which  was  paid,  and 
the  defendants'  responsibility  for  the  negli- 
gent acts  of  the  parties  doing  the  moving 
did  not  rest  alone  upon  ratification  of  their 
acts  by  defendants,  as  assumed  by  the  charge 
made  the  subject  of  the  slxtoentii  assign- 
ment of  error. 

We  are  dted  to  no  authority  In  support 
of  other  refused  charges,  nor  do  the  asslgn- 
m^ts  of  error  as  to  them  seem  to  be  serl- 
oosly  Insisted  <hi.  They  clearly  are  not  such 
charges  as  the  court  can  be  put  In  oror  for 
refusing. 

There  Is  no  reversible  error  shown  by  the 
record,  and  the  case  Is  affirmed. 
Affixmed. 


J.  A.  HARTSEUiE  A  CO.  v.  WILHITB  et  ftL 

rConrt  of  Appeals  of  Alabama.  Nov.  28.  1811.) 

1.  Exceptions*  Bnx.  or  (|  48*)— Fbbsxnta- 
TioiT— Time 

Code  1907,  |  8019,  provides  that  bills  of 
exception  may  be  presented  within  90  days 
from  the  entry  of  jadgment  and  not  after- 
wards,  and  most  be  rigned  by  the  Judge  within 
90  days  thereafter.  Jff«U  that,  where  a  bill  of 


exceptions  is  not  presented  within  the  time 
required,  It  is  not  a  bill  of  exceptions,  and 
cannot  be  considered,  though  signea. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BOI  of,  Cent  Dig.  |  72H:  !>«&  Dig.  |  43>] 

2.  Exceptions,  Bilz.  of  (|  48*)— Fbxsbnta- 

nON— Time. 

Code  1907,  |  8019,  preBcribing  the  time 
when  bills  of  exceptions  most  be  presented,  is 
not  aifected  by  sectioD  2020,  wmch  declares 
that  the  Supreme  or  Appellate  Court  shall  not 
of  its  own  motion  strike  a  blU  of  exceptions 
because  not  signed  by  the  presiding  Judge  with- 
in the  time  reqnlred  by  law;  the  presentation 
of  the  bill  within  90  days  from  the  entry  of 
judgment  being  jurisdictionaL 

[Ed.  Note.— For  other  cases,  sea  Bxceptlons, 
Bill  of.  Cent  Dig.  i  72%;  D«b  Dig.  |  4£*1 

Appeal  flrom  Law  and  Eaoity  Court,  Mor- 
gan County;  Thomas  W.  Wert,  Judge. 

Action  betireen  J.  A  Hartal  ft  Co.  and 
J.  W.  Wilhite  and  others.  From  a  Judgment 
in  favor  of  the  latter,  the  former  f^ipeal. 
Affirmed. 

Tldwell  &  Sample,  for  iwpdiants.  Wert 
ft  Lynne,  for  appellees. 

DB  GRAFFENRIED,  3.  In  this  case  the 
Judgment  appealed  from  was  rendered  on 
January  18,  1909,  and  the  blU  of  exceptions 
was  not  presented  to  the  Judge  who  presid- 
ed at  the  trial  for  his  signature  until  A^tU 
29,  1909,  more  than  three  months  from  the 
date  of  the  rendition  of  the  Judgment 

[1]  Section  3019  of  the  Code  provides  that 
bills  of  exceptions  may  be  presented  at  any 
time  within  90  days  from  the  date  on  which 
the  Judgment  is  entered,  and  not  afterwards, 
and  that  the  bill  of  exceptions  so  tendered 
must  if  correct,  be  signed  by  him  within 
90  days  thereafter.  It  is  manifest  that  what 
purports  to  be  a  bill  of  exceptions  in  this 
case  is  In  fact  no  bill  of  exceptions,  because 
It  was  not  presented  to  the  presldlJig  judge 
within  the  time  required  by  law,  and  we 
therefore  cannot  consider  any  question  at- 
tempted to  be  raised  by  appellant  In  said 
bill  of  exceptions. 

[2]  The  provisions  of  the  above  section 
3019  relative  to  the  time  when  a  bill  of  ex- 
ceptions shall  be  presented  are  not  affected 
by  section  2020,  which  declares  that  the  Su- 
preme Court  or  Appellate  Court  shall  not  ex 
mero  motu,  strike  a  bill  of  exceptions  be- 
cause it  was  not  tiffned  by  the  presiding  Judge 
within  the  time  required  by  law.  The  prea- 
entatUM  of  the  bill  of  exceptions  to  the  pre- 
siding judge  within  90  days  from  the  date 
on  which  the  judgment  was  altered  is  iuria- 
dtctional,  and  unless  the  bill  of  exceptions  is 
presented  within  the  time  specified  by  the 
statute.  It  is  no  bill  of  exceptions,  and  the 
signature  of  the  presiding  Judge  cannot  give 
it  life.  Splv^'s  Case,  66  South.  232;  Thom- 
as T.  Daniel  Broa^  42  South.  623 ;i  McPhw- 
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son  T.  Wiggins,  40  Sontb.  981;*  Smltti  t. 
State,  166  Ala.  24,  S2  South.  896. 

As  the  errors  insisted  upon  on  this  appeal 
are  raised  only  by  the  alleged  bill  of  «zc^ 
tions,  tbey  are  not  before  us  tas  review. 
The  Judgment  of  the  court  below  1*  alllrmed. 

AflSnned. 


POLTTINSKT  T.  H.  P.  PATTERSON  ft  SON. 
(Court  of  Appeals  of  Alabama.   Dec  19, 1911.) 

1.  TaiAL  (I  89*)— IirntODnonoH  Of  Docu' 

UENTS— SeCOBDING  OF  CONVKTARCBS. 

Under  Code  1907,  SS  8368,  3999,  proTld- 
iog  that  the  official  entry  of  the  proper  officer 
on  a  paper  shall  be  sufficient  endence  of  its 
ref^Btry,  the  admission  in  evidoice  of  a  re- 
corded iDBtnuneDt  bearing  a  proper  certiificate 
places  before  the  court  the  indorsement  on  the 
instrument,  and  in  the  absence  of  an  express 
limitation  in  the  ofEer  of  the  instrument,  so  as 
exclude  the  indorsement,  the  conduct  of  the 
parties  may  be  looked  to  in  determining  wheth- 
er the  Indorsement  is  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  92-98;  Dee.  Dig.  |  39.*] 

2.  Afpeai,  AMD  Ebbob  (|  206*  >— QusffiTions 
BxTiKWABLE— Questions  Raiskd  ros  the 
First  Tike  oh  Appeal. 

Where  plalntUTs  counsel  in  his  opening 
statement  stated  without  objection  uat  a 
mortgage  relied  on  was  recorded  and  exhibited 
the  indorsement  of  the  record  on  the  mortgage, 
and  the  court  orally  charged  that  the  record- 
ing of  the  mortgage  was  constructive  notice,  and 
defendant's  exception  to  the  charge  did  not  raise 
the  point  that  the  indorsement  of  the  mort- 
gage was  not  in  evidence  because  not  offered 
when  the  mortgage  was  received  in  evidence, 
defendant  waived  the  requirement  that  the  In- 
dorsement must  be  offered  In  evidence,  and  he 
could  not  for  the  first  time  on  appeal  nrge  that 
the  indorsement  was  not  In  evidence. 

{Ed.  Note.— For  other  case,  see  Appeal  and 
Error.  Dec  Dig.  |  206.*] 

8.  Evidence  (|  478*)— Conclusion  op  Wit- 
Rxes. 

A  question  which  calls  for  an  inference  of 
the  witness,  which  it  Is  the  province  of  the 
jury  to  draw  from  the  facts  detailed,  ia  prop- 
erly excluded. 

[Qd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  2220-2223;  Dec  Dig.  I  473.*] 

4.  Appeal  and  Ebbob  {|  1068*)— Habhless 
Ebbor— Ebboheoub  Rulinos  on  Evidence. 
The  error,  if  any,  in  sustaining  an  objec- 
tion to  a  qnesdon  put  to  a  witness.  Is  not  prej- 
udiciaL  where  the  question  was  practically  an- 
swered by  what  the  Tdtness  tsstlfied  to  with- 
out objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  419S,  4200-4206;  Dec 
Dig.  I  1068.*] 

B.  Chattel  Mobtqaoes  (|  177*)  —  Conver- 
sion OP  MOBTOAQE  ChATTEU  —  ACnONB — 

Evidence. 

Where,  in  an  action  by  a  mortgagee 
against  the  buyer  of  the  mor^agor  for  a  con- 
version of  mortgaged  chattels,  the  evidence 
showed  tliat  purchases  were  really  made  from 
the  mortgagor,  and  that  a  crop  sold  was  em- 
braced in  the  mortgage  to  plaintiff,  it  was  not 
error  to  exclude  evidence  in  reference  to  a 


■  Reported  in  full  In  the  6oiitlMm  Reporter;  r*- 
portetf  OS  a  memorandum  decision  wltltont  (mlaton 
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crop  shown  by  defendant's  boolis  to  have  been 
purchased  from  a  third  person. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  362;  Dec  Dig.  1 177.*1 

6.  Chattel  Mobtqages  (f  177*)  —  Gonveb- 

BION    OP  HOBTOAOB  OHATnLS-^AOTIOirB— 

Etidenoe. 

Where  a  mortgagee  suing  for  the  conver- 
sion of  mortgaged  chattels  testified  in  reference 
to  his  gettii^  one  mule  which  was  embraced  in 
a  mortage  to  hhn,  and  that  he  did  not  get  two 
mules  under  the  mortgage,  questions  as  to 
what  the  other  mule  was  worth  and  what  be- 
came of  it  was  immateri^.  In  the  absence  of 
other  evidence  that  plaintiff  obtained  the  other 
mule  mentioned  in  ue  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cant  Dig.  1  362:  Dec  Dig.  1 177.*] 

7.  Evidence  (|  817*)— Obabsat  Evidence. 

In  an  action  by  a  chattel  mortgagee  for 
conversion  of  mortgaged  chattels  by  defendant 
parcbasing  them  from  the  mortgagor,  state- 
ments made  by  the  mortgagor  as  to  the  source 
from  which  he  obtained  a  sum  paid  by  him  on 
the  mortgage  were  properly  excluded  as  hear- 
say. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  81  1174-1192;  Dec  Dig.  |  317.*] 

&  Chatux,  Mobtoages  ({  177*)— Action  tob 

CONVEBSION  — BABHLBBS  BUOS— INBIBUC- 

tions. 

An  instmction  in  an  action  by  a  chattel 
mortgagee  for  conversion  by  defendant  of 
mortgaged  chattels,  based  on  his  having  pur- 
chased the  same  from  the  mortgagor,  that  the 
recording  of  a  mortgage  gives  constructive  no- 
tice followed  by  an  illustrative  statement  that 
the  recording  of  the  mortgage  in  the  county 
in  which  the  trial  was  had,  instead  of  in  the 
county  in  which  the  property  was,  was  not 
prejudidal. 

[Ed.  Note.— For  other  eases,  see  Oiattel 
Mortgages,  Gent  Dig.  |  867;  Dec  Dig.  i 
177.*] 

9.  Chattel  Mobtgaqes  (I  147*)— Gonstbuc- 
Mva  Notice— Actual  Notice. 

Actual  notice  of  a  chattel  mortgage  la  the 
equivalent  of  constructive  notice  of  it  afforded 
by  registration  of  it  in  the  proper  office. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |  242;  Dec  Dig,  1 147.* j 

10.  Chattel  Mobtqages  (8  177*)— AonoH 
POB  Conversion— iNSTBDCTiONB. 

Where,  in  an  action  by  a  chattel  mortgagee 
for  conversion  of  mortgaged  chattels  by  de- 
fendant purchasing  the  same  from  the  mort- 
gagor, plaintiff  made  no  claim  based  on  defend- 
ant's dealing  with  goods  belonging  to  any  other 
than  the  mortgagor,  a  charge  that,  U  the  goods 
involved  In  the  suit  wsre  produced  in  a  desig- 
nated county,  the  recording  of  the  mortgage  m 
that  coun^  was  notice  to  defendant  of  the 
mortgage  lien,  was  not  prejudicial  to  defendant 
because  it  was  not  expressly  Umltsd  in  its  ap- 
plication to  goods  belonging  to  the  mort^tgor. 

[Ed.  Note— For  other  eases,  see  Chattel 
Mortgages,  Gent  Dig.  |  867;  Dec  Dig.  1 177.*] 

11.  Appeal  and  Ebbob  (|  1078*)— Questions 
Reviewable— Questions  Not  Abqued. 

Assignments  of  error  based  on  the  giving 
of  charges  not  supported  by  argument  or  cita- 
tion of  authority  need  not  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  4256-4281;  Dec  Dig.  | 
1078.*] 

Appeal  from  Law  and  Eqnltr  Gonrt,  Mor- 
gan Connt; ;  Thomas  W.  Judge. 


•For  other  eases  see  same  lopto  and  saetloB  NUHBBB  la  Dse.  Dig.  A  Am.  Olfr  Key  Ho.  flvtes  *  RasTr  XaOezes 
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Action  by  M.  F.  Patterson  &  Son  against 
Abraham  Polytinsky  for  several  acts  of  con- 
TMsion  and  for  money  bad  and  rectived  to 
the  use  of  the  plaintiffs.  Judgment  for  plaln- 
tiffii,  and  defendant  ajn>eal8.  AiBrmed. 

It  4Qean  tbat  a  H.  Morgan  was  Indebt- 
ed to  Pftttersoa  ft  Son  in  the  anm  of  $240, 
vblch  was  secured  by  mortgage,  and  tlits  Is 
die  mortgage^  the  Indorsement  on  which  la 
spc^en  of  In  the  opinion.  The  salt  traa  to 
recover  crops  alleged  to  bare  been  bought 
by  the  defendant,  and  certahi  sums  of  mon- 
ey paid  to  the  defendant  arising  from  crops 
and  other  things  alleged  to  hare  been  cov- 
ered by  said  mortgage. 

The  following  Is  the  part  of  the  oral 
charge  of  the  court  objected  to:  "Under  the 
law.  If  a  mortgage  has  been  recorded  In  the 
probate  office  of  this  county,  the  law  Is  that, 
whether  or  not  another  person  has  actual 
notice,  he  has  constrnctlve  notice;  and  If  he 
has  actual  notice  of  It,  of  coarse,  be  has  con- 
stmctlTO  notice." 

The  following  charges  were  given  at  the 
Instance  of  the  plaintiffs:  "(1)  If  you  believe 
tbat  the  cotton  involved  In  this  suit  was 
raised  in  Cullman  county,  then  the  record  ot 
the  mortgage  in  Gnllman  county  was  notice 
to  the  defendant  of  plaintiffs'  mortgage  lien 
on  the  cotton.  (2)  Under  the  facts  In  this 
case,  the  defendant  is  not  entitled  to  a  ver- 
dict by  reason  of  being  an  innocent  purchaser 
of  the  cotton.  (3)  If  the  jury  believe  from 
tbe  evidence  that  Polytlnsky  bought  from 
Morgan,  or  J.  T.  Godby,  cotton  on  October 
2,  or  on  October  26,  1909.  and  that  said  cot- 
ton was  Morgan's  cotton,  which  he  raised  in 
Cullman  county,  then  you  should  find  for  de- 
fendant for  the  value  of  said  cotton,  not  ex- 
ceeding the  amoont  of  plaintiffs*  mortgaged 
indebtedness." 

Tldwell  ft  San^le,  for  appelant  Calla- 
han ft  Harris,  ftir  appellees. 

WAfL£ER,  P.  J.  [1]  It  Is  urged  In  behalf 
of  tbe  appellant  that  this  court.  In  reviewing 
tbe  rulings  of  the  trial  court,  cannot  look  to 
or  consider  as  a  part  of  the  evidence  on 
which  the  case  was  tried  the  certificate  of 
the  Judge  of  probate  of  Cullman  county.  In- 
dorsed on  the  mortgage  of  C.  H.  Morgan  to 
the  appellees,  which  showed  the  filing  and 
recording  of  that  Instrument.  This  conten* 
tion  Is  based  upon  the  fact,  disclosed  by  the 
bUl  of  exceptions,  that  the  appellees  in  of- 
fwlng  that  instrument  In  evidence  made  no 
memtion  of  the  Indorsement  upon  it,  and  tliat 
that  indorsement  was  not  separately  and  for- 
mally offwed  In  evidence.  As  the  statutes 
provide  that  "the  judge  making  the  record 
4rf  any  conveyance  must  certify  on  the  same 
when  It  was  received  and  recorded,  and  In 
what  book  and  page  the  same  is  recorded." 
and  that  "the  ofllcial  entry  of  the  proper  of- 
ficer on  a  pi^r  shall  be  sufficient  evidence 
of  ita  registry"  (Oode,  H  8868,.  S999),  when 
stMb  a  documait  which  has  In  fact  been  re- 


corded and  has  upon  it  the  certificate  to  that 
effect  contemplated  by  tbe  statute  is  put  in 
evidence,  a  necessary  r^ult  of  this  action  is 
to  place  in  the  bands  of  the  court  the  In- 
dorsement fouud  on  the  instrument,  consti- 
tuting evidence  tbat  It  has  been  registered 
and  recorded.  It  is  not  questioned  that  the 
offer  of  such  a  document  as  evidence  may 
be  so  limited  as  to  exclude  the  condnslon 
that  there  was  an  Intention  tbat  the  indorse- 
ment t^n  it  also  was  produced  for  the  In- 
spection and  consideration  tut  the  court.  But, 
In  the  absence  of  an  express  limitation  to 
this  effect  In  the  offer  of  the  document  In 
evidence,  the  conduct  of  the  parties  in  tlie 
trial  may  be  looked  to  In  determining  wheth- 
er the  Indorsement  la  to  be  regarded  as  a 
part  of  tbe  evidence  on  which,  without  ob- 
jection, the  case  was  tried.  If  in  tbe  trial 
tbat  writing,  unquestionably  ta  fact  In  tbe 
bands  of  the  court,  was  by  tha  cotirt  and 
one  of  the  parties,  without  question  or  ob- 
jection by  tlw  othw  par(7,  treated  as  a  part 
of  the  evidence  sutmiitted  to  the  jury  for  Its 
consideration,  sntfh  other  party  la  to  be  re- 
garded as  having  aoquieseed  In  tbe  treat- 
ment of  It  as  evidence  In  the  case,  and  mi 
appeal  It  Is  too  late  for  Um  to  suggest  for 
the  first  time  that  it  was  not  In  evidence. 

[>]  The  bUl  of  excepttons  recites  that  'in 
the  opening  argnmoit  plalntUfs'  counsel  com- 
mented on  the  fact  that  tlie  mortgage  was 
rennded  in  the  iwobate  judge's  office  In  Gnll- 
man county,  and  that  this  was  notice  to  the 
defendant,  and  exblbited  tbe  Indorsement  of 
the  record  of  the  mortgage  on  the  baA  ot 
the  mortgage  to  the  Jury.  This  was  without 
objection  from  defendant's  counsel."  The 
court  In  its  oral  charge  to  the  jury  gave 
them  Instructions  on  the  subject  of  tbe  re- 
cording of  a  mortgage  in  tbe  office  of  tbe 
judge  of  probate  affording  constructive  no- 
tice of  It.  With  tbe  indorsement  in  question 
out  of  tbe  case,  this  Instruction  was  with- 
out pertinency  to  any  evidence  before  the 
Jury.  No  objection  was  made  in  behalf  of 
tbe  defendant  to  the  court's  Instructing  the 
Jury  on  this  subject  It  is  true  tbat  an  ex- 
ception .was  reserved  by  the  defendant  to  a 
part  of  tbe  court's  oral  charge  dealing  with 
this  subject,  but  tbe  exception  was  in  such 
form  as  to  Indicate  tbat  the  purpose  was,  not 
to  except  to  tbe  action  of  the  court  in  charg- 
ing on  a  matter  claimed  not  to  be  embraced 
in  tbe  evidence  In  tbe  case,  but  to  challenge 
tbe  correctness  of  the  language  excepted  to 
as  a  statement  of  tbe  law  applicable  to  tbe 
subject  dealt  with.  Hmnphrles  v.  State,  6(j 
South.  72.  So  It  plainly  appears  tbat  tbe 
court  and  the  counsel  for  the  plaintiffs,  In 
the  presents  of  the  defendant  and  without 
objection  or  protest  from  him,  treated  the 
Indorsement  on  the  mortgage  as  a  part  of 
the  evidence  In  tbe  case  to  be  considered  by 
the  jury  in  rendering  the  verdict.  If  there 
is  a  requirement,  as  Is  Indicated  by  some 
mUiw  In  other  Jurisdictions  whldt  are  dt- 
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ed  Id  the  lirlfif  for  tbe  aK>elULiit,  that  bucH 
an  Indonanait  on  an  instrument  wbich  Is  In 
evidence  mnat  Itselt  be  offered  In  evidence 
in  order  for  it  to  be  subject  to  consideration 
in  the  case^  yet  tbe  conduct  of  the  ai»pellant 
In  this  case,  when  the  Indorsement  In  ques- 
tion was  nnequlTocaHy  referred  to  the 
court  and  t^iposlng  counsel  as  constituting 
an  item  of  the  evidence  on  which  the  case 
was  beSng  tried,  was  such  as  to  amount  to 
a  waiver  of  that  requirement  and  to  a  con- 
sent that  tbe  indorsement  be  regarded  as  be- 
fore the  court  and  iaxy  for  tb^r  considwa- 
tiim  as  part  of  tbe  evidence  in  tbe  case.  The 
formality  of  getting  a  writing  indorsed  m  an 
Instrument  offered  In  evidence  before  the 
court  by  an  explicit  statement  that  tbe  tu- 
dorsement  also  is  offered  In  evidence  may  be 
waived  by  conduct  evincing  a  consent  that 
it  be  treated  as  evidence  in  the  case.  The 
appellant's  oiHidnct  in  the  trial  has  preclud- 
ed him  from  now  sustaining  the  claim  that 
the  indorsement  <m  tbe  mortgage  was  not 
in  evidence. 

[1. 4]  One  of  the  pUdntUfs  detailed  a  con- 
versatlim  be  had  with  the  defwdant  In  ref- 
erence to  the  miter's  buying  cotton  from 
Morgan.  The  witness  testified  that  tiie  de- 
'  (»idant  said,  when  aSked  if  he  had  bought 
any  cotton  from  Morgan  lately:  "I  don't 
know.  I  think  I  have,  but  I  will  bare  to 
see  my  books."  The  witness  further  testi- 
fied that  he  (tbe  witness)  then  went  to  the 
defendant's  bookkeeper,  and,  after  telling 
her  that  defendant  had  referred  him  to  the 
books,  examined  the  books,  made  a  mem- 
orandum, and  then  had  another  conversa- 
tion with  the  defendant,  in  reference  to 
whlcb  he  testified  as  follows:  "I  told  him 
tiw  books  showed  he  got  three  bales.  It 
was  his  suggestion  that  he  would  make 
Gbarile  settle  up,  and  I  told  blm  if  be  did 
that  it  would  be  satisfactory.  I  don't  know 
that  Polytlnsky  bought  any  cotton  from 
Qiarlie  Moi^n.  Mr.  Polytinsky's  books 
didn't  show  it,  not  from  Morgan.  When  I 
wait  back  to  Mr.  Polytlnsky  with  tbis  mem- 
orandum, showing  tbe  three  bales  of  cotton, 
I  told  him  that  I  found  tiiat  he  had  bought 
three  bales  of  cotton.  I  didn't  teU  him  that 
I  bad  got  it  from  the  bookkeeper.  My  mem- 
orandum showed  the  dates,  the  number  of 
bales,  and  the  welgbta.  And  I  went  and 
talked  with  blm  u  though  the  books  show- 
ed he  got  the  cottcin  from  Charlie  Morgan. 
I  showed  him  the  memorandum  I  got  from 
the  books.  *  *  *  I  do  not  know  that 
Mr.  Polytlnsky  don't  even  write."  In  ref- 
erence to  this  convCTsatlon,  the  witness  was 
asked  on  cross-examination  it  he  left  the 
impression  cm  the  defendant  that  the  latter 
bad  bought  those  (liree  bales  of  cotton  fr<nn 
Morgan.  The  plaintiffs  objected  to  the  ques- 
tion, tbe  court  sustained  the  objection,  and 
the  def«idant  excepted.  This  mling  is  as- 
signed as  error.  Leaving  out  of  view  the 
consideration  that  the  qiwsticm  called  for 
an  inference  or  deduction  which  It  was  the 


province  of  the  Jury,  not  of  tbe  witness  to 
draw  from  the  facts  and  conversation  detail- 
ed, it  can  be  said  that  It  Is  plain  that  the 
appdiant  could  not  have  boon  prejudiced  by 
the  ruling  on  this  particular  question  as  tt 
was  practically  answered  by  what  the  wit- 
ness testified  to  without  objection. 

[61  The  refusal  of  the  court  to  exclude 
the  evidence  in  reference  to  cotton  shown 
by  tbe  defendant's  books  to  have  been  pur- 
chased by  him  from  one  Oodby  was  Justi- 
fied by  tbe  fact  that  there  were  drcnmstanc- 
es  in  evidence  tending  to  show  that  the  pnr^ 
chases  were  really  made  from  Morgan,  and 
that  tbe  cotton  was  embraced  In  Morgan's 
mortgage  to  the  plaintiffs. 

[I]  The  witness  Patterson  having  testlfled 
in  reference  to  the  plaintiffs'  getting  one 
mule  which  was  embraced  In  the  mortgage 
of  Morgan  to  them,  and  that  they  did  not 
get  two  mules  under  that  mortgage,  In  tbe 
absence  of  other  evidence  tending  to  show 
that  the  pkilnturs  got  the  other  mule  men- 
tioned in  the  mortgage,  tbe  questions  to  tbe 
witness  as  to  what  such  other  mule  was 
worth  and  what  became  of  It  called  for  Im- 
material evidence,  and  it  was  not  error  to 
sustain  objections  to  those  questions. 

[7]  The  questions  asked  the  witness  Carl 
Patterson  on  cross-examination  as  to  stote- 
mraits  made  by  Morgan  in  reference  to  the 
source  from  which  he  obtained  a  sum  paid 
by  him  on  the  mortgage  to  the  plaintlflte 
called  for  mere  hearsay  testimony,  and  the 
court  was  not  In  error  In  sustaining  objec- 
tions to  those  questions. 

II,  I]  There  was  nothii^  In  the  part  of  the 
court's  oral  charge  which  was  excepted  to 
that  could  have  Involved  prejudice  to  the 
defendant  The  first  propoiidtlon  Involved 
in  that  part  of  tike  charge  is  that  the  record- 
ing of  &  mortgage  in  the  office  of  tiie  Judge 
of  probate  of  a  county  constitutes  ctmstme* 
tive  notice  of  it.  The  fact  that  in  the  iUuB- 
tratlve  statement  made  by  the  court  on  this 
snl^ect  the  county  in  which  the  trial  took 
place  was  mentioned,  Instead  of  tbe  coonty 
In  whldi  the  only  cotton  in  question  in  tfaA 
case  was  grown,  did  not  render  the  state- 
ment wroneous.  As  actual  notice  of  the 
mortgage  Is  the  equivalent  of  tbe  construc- 
tive notice  of  it  afforded  by  a  registration  of 
it  in  the  proper  c^ce  (Gamble  v.  Black  War- 
rior Coal  Ca  ISup.]  65  South.  lOCQ,  tbe  oth- 
er statement  embodied  in  that  part  the 
cbaine  could  not  have  involved  injury  to  tbe 
appellant 

[II]  As  the  only  cotton  Involved  in  the 
suit  was  cotton  claimed  by  plaintiffs  to 
have  been  the  property  of  Morgan,  written 
charge  1  givoi  at  t^  instsnce  of  the  plain- 
tiffs could  not  well  have  been  undentood  by 
the  Jury  as  asserting  anything  more  than 
if  that  cotton  was  raised  in  Cullman  coun- 
ty, tbm  the  record  of  the  mortgage  in  that 
county  was  notice  to  the  defendant  of  the 
plaintiff^  mortgage  lien.  In  view  of  tbe 
tact  that  the  plaintiffs  were  not  maUns  any 
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claim  against  tbe  defendant  based  upon  his 
dealing  with  cotton  belonging  to  any  one 
other  than  Morgan,  the  anggeetlon  that  that 
charge  was  erroneous  and  prejadidal  be- 
cause It  was  not  expressly  limited  In  Its 
application  to  cotton  belonging  to  Morgan 
cannot  be  sustained. 

[11]  The  assignments  of  error  based  upon 
the  giving  of  written  <^rgra  2  and  3  re- 
quested by  the  plaintiffs  are  not  supported 
by  argnm^t  or  citation  of  authority,  and 
need  not  be  considered.  It  may  be  said, 
bowerer,  that  we  dlBOover  no  error  In  tUhet 
of  theiWr 

As  ttie  ground  of  attack  made  in  bdialf 
of  the  appellant  npon  tbe  action  of  the  court 
in  refusing  to  give  written  charges  request- 
ed by  him  is  the  claim,  already  disposed  of, 
that  the  Indorsement  of  the  Judge  of  pro- 
bate on  the  mortgage  of  Morgan  to  tbe  plain- 
tiffs, showing  that  It  had  been  registered 
and  recorded,  was  not  In  evidence,  farther 
mention  of  those  rnUnga  Is  not  necessary. 

AfDrmed. 


LONG-BICHABDSON  MEBOlimLB  Ca  t. 
HBBBON. 

(Coort  of  Appeals  of  Alabama.  Dea  21,  1911.) 

L  Trial  (|  253*)— Instbuctiohs  — Applioa- 

BiLiTT  TO  Evidence. 

Where,  in  an  action  for  goods  sold  the  an- 
swer pleaded  a  set-off  for  goods  claimed  to 
have  been  purchased  by  a  tenant  of  tbe  plain- 
tUt  on  plaintiff's  order  directed  to  a  third  per- 
son, testimony  in  support  of  plaintiff's  reply, 
setting  up  the  statute  of  frauds,  tended  to 
show  that  any  authorization  by  the  plaintiff  to 
the  tenant  to  use  the  order  at  defendant's  store 
was  condltioQed  on  tbe  inability  of  the  tenant 
to  secure  the  goods  desired  at  the  store  of  tiie 
addressee  of  the  order,  a  requested  instruction 
to  find  for  the  defendant  if  satisfied  from  tbe 
evidence  that  the  plaintiff  authorised  the  use 
of  the  order  at  the  defendant's  store  was  prop- 
erly refused  as  ignoring  the  tendency  of  the 
evidence,  since  It  was  not  a  necessary  Infer- 
ence that  the  goods  could  not  be  secured  from 
the  addressee,  and  If  tbat  were  possible  tbe 
statute  of  frauds  was  a  sufficient  defense. 

[£d.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  SS  613-623;  Dea  Dig.  |  268.*] 

2.  Tbiai,  (S  85*)— Aduissioh  of  Btidxncb— 

OBJECTIOIf. 

Where,  though  part  of  a  question  asked  a 
nitnesB  was  Improper,  another  part  called  for 
evidence  as  to  a  declaration  made  by  tbe  rep- 
resentative of  the  defendant,  and  did  not  show 
on  its  face  that  It  called  for  Improper  testi- 
mony, an  objection  thereto  should  have  been 
■peafic  and  there  was  no  error  In  overruling 
u  objection  to  the  question  as  a  whole. 

CBd.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  U  223-225;  Dec.  Dig.  S  S5.*] 

Appeal  fRnn  Circuit  Court,  Walker  Coun- 
ty; J.  J.  GivUs,  Vndge. 

Action  1^  J.  H.  Herron  against  Long* 
Blehardson  Mercantile  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Halntlfl  was  a  farmer,  and  bad  a  tenant 
Dsmed  Ab^  to  whom  be  gave  an  order,  dl- 

*Fiiiriitbsr 


rected  to  J.  M.  Cranford,  bookkeeper  for  the 
Cranford  Mercantile  Company,  directing 
them  to  let  Abel  have  $40  or  950  worth  of 
goods,  and  to  take  bis  note  for  same,  and 
he  would  come  in  and  take  up  the  note,  or 
sign  it  himself.  Abel  claimed  that  Herron 
directed  him  to  use  the  order  at  the  Long- 
Richardson  Mercantile  Company,  If  he  fail- 
ed to  get  what  be  wanted  at  Cranford's. 
Herron  denied  this.  The  testimony  of  Abel 
was  that  he  went  throngh  Cranford's  stock, 
and,  not  finding  what  he  wanted,  he  car- 
ried the  order  to  tbe  Long-Richardson  Com- 
pany and  got  what  he  wanted.  Mr.  Long 
and  another  witness  testified  that  after- 
wards Herron  came  in  and  ratified  the  or- 
der, and  Instructed  them  to  let  Abel  have 
further  goods,  and  to  take  papers  from  Abel 
for  Herron'8  benefit,  wjilch  they  did.  Her- 
ron denied  this.  In  tbe  fall  Herron  sold 
them  cotton,  and  In  making  the  settlemeut 
they  deducted  the  amount  to  cover  tbe 
goods  which  they  had  sold  Abel.  Herron 
declined  to  accept  tbe  settlement,  and  brought 
suit  The  defendant  filed  tbe  plea  of  set- 
off, and  the  platutiCF  replied  with  the  stat- 
nte  of  frauds.  The  other  facts  sufildently 
appear  In  the  opinion.  The  following  charge 
was  requMted  by  the  defendant:  "The  court 
charges  tbe  Jury  that.  If  you  are  reasonably 
satisfied  from  tbe  evidence  that  Herron  au- 
thorized Abel  to  use  tbe  order  at  Long-Klch- 
ardson's,  then  I  charge  you  that  Herron 
could  not  avoid  the  payment  of  the  amount 
advanced  under  said  order  nndw  the  stat- 
ute of  f rands." 

Banfchead  &  BanUiead,  tot  anieUant 
James  J.  Bay,  for  appellee. 

WALKER,  p.  J.  [1]  To  the  complaint 
containing  the  common  counts  the  defend- 
ant (tbe  appellant  here)  pleaded  the  general 
issue,  and  also  two  special  pleas,  one  of 
which  set  up  as  an  offset  a  claim  for  a  sum 
alleged  to  be  doe  to  the  def^dant  for  goods, 
wares,  and  merchandise  furnished  to  a  ten- 
ant of  the  plaintiff  at  tbe  latter's  Instance 
and  request  This  plea  of  set-off  was  sought 
to  be  sustained  by  evidence  that  tbe  plain- 
tiff authorized  tbe  tenant  to  use  a  written 
order  addressed  by  the  plaintiff  to  another 
merchant  In  getting  the  amount  of  merchan- 
dise mentioned  in  the  order  from  the  de- 
fendant if  he  could  not  get  It  from  the  mer- 
chant addressed,  and  also  by  evidence  tend- 
ing to  show  that  the  plaintiff  in  person  au- 
thorized the  defendant  to  let  the  tenant  Iiave 
merchandise  up  to  a  lUnlt  stated.  The  evi- 
dence was  in  conflict  on  the  questions  as  to 
whether  the  plaintiff  in  either  way  author- 
ized the  defendant  to  charge  him  with  the 
price  of  goods  fufnished  to  the  tenant  The 
written  charge  refused  to  the  defendant  re- 
ferred to  tbe  phase  of  the  evidence  tending 
to  show  that  the  plalntiffl  authorized  the 
use  of  his  written  order  to  another  In  get- 
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ting  coodB  from  the  defendant  The  re- 
fusal of  that  charge  may  be  Juatlfled  on  tlie 
ground  that  it  Ignored  the  tendency  of  Uie 
evidence  in  that  connection  to  show  that  If 
SQch  authority  was  given  it  was  conditioned 
upon  the  tenant's  being  unable  to  get  what 
he  wanted  from  the  merchant  to  whom  the 
order  was  addressed,  and  the  fact  that  It 
was  not  a  necessary  Inference  from  the  evi- 
dence that  the  tenant  could  not  get  what  he 
wanted  from  the  merchant  to  whom  the  or- 
der was  addressed.  Under  that  charge  as 
framed  the  platntlfC  could  be  held  liable  to 
the  defendant  on  his  written  order  to  anoth- 
er, though  the  condition  upon  which  be  had 
authorized  its  use  with  the  defendant  had 
not  arisen.  This  being  true,  th--  court  was 
not  In  error  in  refusing  to  give  that  charge. 

[2]  The  evidence  tended  to  prove  that  the 
defendant's  claim  to  an  otiaet  covered  con- 
siderably less  than  the  amount  due  from  it 
to  the  plaintiff  for  cotton  bought  of  the  lat- 
ter. A  witness  for  the  plalntifC,  who  testi- 
fied that  he  went  with  him  to  the  defend- 
ant's store  when  be  asked  for  a  settlement 
for  the  cotton  sold,  was  asked  about  a  writ- 
ing presented  by  tiie  plaintiff  to  the  repre- 
sentative of  the  defendant  for  the  latter's 
signature — the  writing  being  a  receipt  for 
the  amount  daimed  to  be  due  for  the  cotton, 
less  the  amount  of  the  offset  claliaed  by  the 
defendant,  and  expressing  an  agreement  that 
that  claim  of  offset  was  to  be  settled  there- 
after— and  as  to  what  the  represrataUve  of 
the  defendant  said  to  the  plaintiff  when  he 
handed  that  paper  back  to  him.  The  defend- 
ant excepted  to  the  action  of  the  court  in 
overmUng  its  objection  to  the  question  as  a 
whole.  We  are  not  of  opinion  that  the  court 
was  in  error  in  this  ruling.  Conceding  that 
the  part  of  the  question  in  reference  to  the 
paper  to  which  the  plaintiff  sought  to  get 
the  defendant's  signature  was  subject  to  ob- 
jection, yet  the  objection  as  made  was  too 
broad,  as  the  question  called  also  for  testi- 
mony aa  to  what  was  said  by  the  representa- 
tive of  the  defendant  as  to  the  matter  then 
in  dispute  betweoi  them.  That  part  of  the 
question  on  Its  face  did  not  show  that  It 
sought  to  elidt  Improper  testimony.  It  was 
calculated  to  elicit  evidence  of  an  admission 
by  the  defendant's  representative  In  refer- 
ence to  the  dealings  between  them  which 
might  be  available  to  the  plaintiff  as  evi- 
dence in  his  behalf. 

Afflrmed. 


SANDFOBD  v.  8TATB. 

(Coort  of  Appeals  of  Alabama.  Dec  21,  1911.) 

1.  HoinciDS  (t  168*)— Stidknok. 

In  a  prosACQtion  for  murder,  evidence  of 
decedent's  widow  that  he  had  an  engagement  to 
go  to  town  ^th  defendant  on  the  day  of  the 
kilUng  was  admissible  as  explanatory  of  de- 


cedent's conduct  and  object  In  going  to  defend- 
ant's home,  just  prior  to  the  homicide. 

[EJd.  Note.— For  other  eases,  see  i^unieide. 
Cent  Dig.  II  841-850;  Dec  IMg,  |  160.*] 

2.  HOMICIOE    (I  174*)— BVIOEROB— BlLIVAIT- 
OT— COKDtJCr  OF  AOOUBBD. 

In  a  prosecatioiL  for  homidde,  evidence  of 
decedent's  widow  as  to  what  defendant  said  and 
how  he  acted  toward  witness  when  she  was  on 
her  way  to  defudan^a  house  after  the  shootinc 
was  irrelevant 

[BML  Note— For  other  eases,  see  Homicide, 
Cent  Dig. »  86»-871;  Dee.  Dig.  1 174.*] 

&  Cbiicinjx  Law  (|  4M*)— Dbhoitbtbativs 

BTXDKKOB— iDKimnOATIOlT. 

A  shirt  worn  deceased  at  the  time  he 
was  killed;  having  been  identified,  was  properly 
admitted  in  eridence. 

[Bd.  Nete.— For  oVbm  caseiL  see  Orimiaal 
Law,  GcBt  Dig.  I  881;  Dee.  Dig-  I  404.*] 

4.  WrtNESSKS  (I  280*>— GlOW-BXAHIVATIOXI 

— Qin8noNe--8ii.r-SnTXHO  Dsoubaxions. 
A  aucstioa  asked  on  cross-examination . 
"What  £d  he  [defendant]  tell  yon,  what  did 
he  say  tft  any  one?"  was  improper  as  calling 
for  a  self-serving  dedaratlon,  not  a  part  of  the 
res  geetv;  the  ieclaratioB  not  being  shown  to 
be  a  pairt  of  a  eonversation  previouly  brooght 
out  by  the  state. 

[Ed.  Nate:— For  other  cases,  see  Wltneoaes, 
Cent:  Dig.  |  983;  Dec  Dig.  |  28a*] 

6.  Gkdunai.  'La.w  (I  884*)— BviDKncB— Res 

Whet  defendant  said  to  witness  when  the 
witness  met  him  at  a  time  sabseqnent  to  and 
disconnected  with  the  Ulling,  a  quarter  of  a 
mile  from  the  scene  thereof,  was  not  res  gestSw 
[BdL  Note.— Per  other  cases,  see  Criminal 
haw.  Cent  Dig.  i  816;  Dec  Dig.  |  864.*] 

6.  HouiciDK  (I  188*)  — Btidehob— Beputa- 

TION  OJ  DECKA8KO. 

In  a  imsecntton  homicide,  defendant 
may  prove  decedent's  character  as  a  violent  or 
turbulent  man,  bat  not  his  general  reputation 
as  a  man. 

[EM.  Note.— For  other  cases,  see  Hoai<dde,  • 
Cent  Dig.  H  381-397;  Dec  Dig.  |  188.*) 

7.  Homicide  (|  163*)  — Evidinck  — Bxpota- 
TioK  or  DECEAsan — Relkvanct. 

In  the  absence  of  evidence  In  a  prosecu- 
tion for  murder  that  deceased  was  or  had  beeib 
drinking  on  the  occasion  in  qnestion,  evidence 
aa  to  his  reputation  for  sobnety  was  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see-  Homicidfl, 
Cent  Dig.  8  313;  Dec  Dig.  |  163.*) 

8.  HoiuoinK  (I  189*)  — EviOBHGB— Formes 

DlFFIOCUT— PAB1SODI.ABS. 

Evidence  of  particularB  of  a  former  tiou- 
ble  or  difficulty  that  caused  certain  threata  to 
be  made  by  deceased  against  defendant  was  in- 
admissible in  a  prosecutipn  for  murder. 

[Ed.  Note— For  oUier  esses,  see  Hosaieide, 
Dec  Dig.  t  189.*] 

9.  WlTKESSBB  (I  277*)— Ososs-BxAmiiAXioir 

—Scope. 

Questions  asked  defendant  on  cross-exam- 
ination aa  to  his  wife  having  cried  out  Just  be- 
fore deceased  went  to  deifndanf  s  house,  and 
as  to  what  defendant  said  about  such  circum- 
stance, were  proper  to  show  the  purpose  of  de- 
cedenrs  visit  to  defendant's  house  «  the  time 
of  the  kUling,  and  also  to  Isy  a  predicate  on 
which  to  impeach  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  81  979-884;  Dec  Dig.  |  277.*] 
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IOl  Wnmsssn  (|  837*)— Cbbdibiutt— B»pa- 

TATIOn  or  ACCUBED. 

Defendant  lutTins  testified  as  «  vitneu  In 
Us  own  behalt  evideiuw  of  bis  general  repn- 
tatlon  was  admlasiblew 

[Ed.  Note.— For  otber  cases,  see  Witnesses, 
^□t^  Dig.  H  1118,  IISB-UJB;  De&  Dig.  1 

11.  HoKioiDi  (I  800*)— Xiramiosjom— Fan- 

DOU  FBOM  FAUIA. 

In  a  prosecution  for  homicide,  a  requested 
charge  that  if  tiie  Jnr^  believed  defendant  shot 
deceased  at  defendant's  own  home,  and  tliat 
deceased  was  assailing  defendant  in  bis  home, 
defendant  was  not  reauired  to  retreaL  but  had 
the  protection  of  his  home  to  excuse  him  from 
retreating,  and  that  the  law  did  not  require  one 
to  By  from  hie  home  and  give  up  the  protection 
of  hiB  honse  to  his  adversary,  was  properb  re- 
fused for  failure  to  include  in  the  hypouiesis 
defendant's  freedom  from  fault. 

TEdL  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  H  ei4-«S2;  Dec.  Dig.  }  80a*] 

12.  HoHzcm  <|  118*)  — Sstv-DEnNO— Af- 

TAOK  ON  PBHOBKB  OF  AOCnSKD. 

The  role  that  a  man's  bouse  is  his  castle 
for  purposes  of  defense  only  applies  so  as  to 
free  the  owner  from  otdlgation  to  retreat  when 
he  has  been  free  froip  fanlt  in  bringing  on  the 
difficulty,  and  when  he  acts  under  an  impend- 
ing necessity  to  protect  himself  or  his  home. 

[£d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  170;  Dec.  Dig.  i  lia*] 

13.  Cbimikai.  Law   (i  829*)  —  Triai.  — Re- 

8UEST  TO  CHABOS— InSTBUCnONS  AXBKADT 
^IVKN. 

It  is  not  error  to  refuse  instructions  sub- 
ctantiallf  covered  by  other  iuatmctionB  given. 

[E>L  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;  Dec  Dig.  |  820.*] 

14.  Homicide  (g  300*)— Insranonons— Belt- 
Detense— Abouheitt. 

An  instmction  In  «  proaeeatlwi  tot  homi- 
<Ade  tliat  the  law  does  not  require  that  a  man 
who  is  without  fault  shall  lose  his  own  life  in 
order  to  spare  that  of  his  assailant,  that  we 
Are  not  commanded  to  love  our  neighbor  batter 
than  ourselves,  was  properly  refused,  as  mere 
argument. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  618;  Dec.  Dig.  {  300.*] 

15.  HOUXOIDI  (I  300*)— IXSTBUOnOITS— fiELV- 

Defense. 

An  instructioo  that  if  defendant  was  not 
nt  fault  in  bringing  on  the  difficulty,  and  was 
assailed  by  deceased  in  his  own  home,  he  could 
then  stand  his  ground  and  defend  himself  even 
to  the  extent  of  taking  human  life,  was  prop- 
eriy  refused,  as  ignormg  the  question  of  im- 
minent danger  to  life  and  limb,  and  the  im- 
pending neces^ty  to  kill  to  save  human  life,  or 
to  protect  defendant  from  great  bodily  harm. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  830;  Dec.  Dig.  f  300.*] 

ICLHcnaoiDE  (|  300*)— Ikstbuctions— Sblf- 

DCFKASE, 

An  instmction  that  in  the  eyes  of  the  law 
everj  man's  home  is  regarded  as  his  castle, 
from  which  he  is  not  required  to  retreat  and, 
if  assailed,  he  is  justified  in  taking  life  to  save 
his  own  life  or  his  body  from  great  bodily 
harm,  was  erroneoos  for  failure  to  udude  free- 
dom from  fault  in  the  hypothesis. 

lEA.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  I  630:  Dec  Dig.  {  300.*] 

17.  HouicunB  (I  800*)  —  iKSiBUOXioiia  — 
Thbeats. 

An  instmction  that  If  fhe  Juiy  believed 
ttat  daeesMd  bad  tbreatenad  to  UU  defendant, 


and  at  the  dme  of  the  kHUog  deceased  was 
manifesting  an  intention  of  carrying  such 
threats  Into  execution,  or  from  the  acts  of  de- 
ceased at  the  time  of  the  Idlllng  it  would  have 
appeared  to  a  reasonable  mind  that  deceased 
was  attempting  to  execute  the  threats  against 
defendant  then  defendant  was  justified  in  tak- 
ing deceased's  life,  was  properly  refused  as 
ignoring  the  qpestbn  ot  freedom  from  fault 
and  imminent  danger. 

[Ed.  Note.— For  other  cases,  s«e  Homicide, 
Gent  Dig.  ||  627-680;  Dec.  Dig.  t  800.*] 

18.  HOiaCIDE  (I  800*)— iNSTBUCnOITB— Selt- 
DKranSB— IlCFENDING  NXCBSSITT. 

An  instruction  that  every  person  may  de- 
fend himself  and  may  take  the  liSFe  of  his  assail- 
ant in  defending  hltoself  from  death  or  great 
bodily  harm,  ud  that  the  necessity  need  not 
be  actual,  but  the  drcumstances  must  be  such 
as  to  Impress  him  with  the  reasonable  belief 
that  such  necessity  is  impending,  was  properly 
refused  as  misleading,  in  that  it  ignored  the 
necessity  of  defendant's  being  free  from  fault 
in  bringing  on  the  difficulty. 

[Ed.  Note.—For  other  cases,  see  Homicide, 
Cent  Dig.  H  627-080;  Dec.  Dig.  |  800.*] 

19.  Gbuiinax.  Law  (|  786*)— Tbial— TBan- 
HOHT  OF  Accused. 

An  instruction  that  defendant  is  authoriz- 
ed by  statute  to  testify  in  his  own  behalf,  and 
that  the  jury  may  give  all  the  credit  to  his  own 
statement,  was  nusleeding,  and  incorrect  as  a 
statement  of  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  786.*] 

2a  HoHiciDE  <i  800*)— Iiranuoxzoin— Self- 

Deivm  81— Threats. 

An  instruction  that  if  the  jury  believe  de- 
ceased had  made  threats  against  defendant's 
life,  which  had  been  communicated  to  him, 
they  might  consider  them  as  teodioK  to  show 
reasonableness  for  defendant's  apprehension  of 
danger  of  death  or  serious  Ytomv  harm  from 
the  attack  made  upon  him  by  deceased,  and, 
if  the  jury  found  that  deceased  was  the  ag- 
gressor, they  must  acquit  defendant,  was  prop- 
erly refused,  as  falling  to  hypothesize  defend- 
ant's freedom  from  fault 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {§  627-680;  Dec  Dig.  |  300.*] 

21.  Homicide  (S  800*)— Inbtbuotiomb— Self- 

DEFENBB— ABQUMBN  TATITBNE88. 

An  instruction  that  we  are  not  command- 
ed to  lose  oar  own  life  in  order  to  save  tlut  of 
one  who  aBsails  It,  and  when  assailed  in  the 
home  of  defendant,  or  its  yard  or  place  of  busi- 
ness, he  need  not  retreat  but  may  use  meas- 
ures to  save  his  own  life  even  to  the  extent  of 
killing  bis  assailant  if  he  is  without  fault  In 
bringing  on  the  difficulty,  was  properly  refused, 
as  argumentative. 

[Bd.  Notew— For  other  cases,  see  Homicide, 
Cent  Dig.  i  618;  Dec.  Dig.  f  80a*] 

Appeal  from  Circuit  Court,  Fayette  Goun. 
ty;  Bernard  Harwood,  Judge. 

Boss  Sandford  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Af- 
firmed. 

The  following  charges  were  refused  to  de- 
foddant:  (6)  "I  charge  you,  gentlemen  of 
the  Jury,  If  you  believe  the  defendant  shot 
the  deceased  in  his  borne,  or  U  you  also  be- 
lieve deceased  was  aaaailinc  defendant  in 
his  own  borne,  the  defendant  did  not  have  to 
retreat,  but  bad  the  protection  of  bis  iiome 
to  ezcnse  bim  from  retreating,  and  tlie  law 
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does  not  require  one  to  fly  from  bis  borne  and 
give  up  the  protection  of  bis  bonse  to  his  ad- 
versary." (9)  "I  charge  you  that  the  law 
does  not  require  that  a  man  who  Is  witb- 
ont  fault  shall  lose  bis  own  life  In  order 
to  spare  that  of  his  assailant  We  are 
not  commanded  to  love  our  neighbor  bet- 
ter than  ourselves."  (10)  "I  charge  you 
that  if  yon  believe  the  defendant  was  not 
at  fault  In  bringing  on  the  difficulty,  that 
he  was  assailed  by  the  deceased  in  his  own 
borne,  that  be.  could  then  stand  bis  own 
ground  and  defend  himself,  even  to  the  ex- 
tent of  taking  human  life."  (12)  "I  ctiarge 
yon  that  in  the  eyes  of  tbe  law  every  man's 
home  Is  regarded  as  his  castle,  from  which 
be  is  not  required  to  retreat,  and,  if  assail- 
ed, be  is  Justifiable  in  taking  life,  in  order  to 
save  bis  own  life  or  his  body  from  great 
harm."  (45)  "If  the  jury  believes  from  the 
evidence  that  the'  deceased  bad  threatened 
to  kill  tbe  defendant,  and  if,  at  the  time  of 
the  killing,  tbe  deceased  was  manifesting  an 
Intention  of  carrying  such  threats  Into  exe- 
cution, or  that  from  the  acts  of  tbe  deceas- 
ed at  the  time  of  tbe  killing  It  would  have 
app^red  to  a  reasonable  mind  that  tbe  de- 
ceased was  attempting  to  aecute  tbe  threats 
against  tbe  defendant,  thai  tbe  deTendant 
was  Jnstifled  In  taking  the  life  of  said  de- 
ceased." (48)  "I  charge  you  that  the  law  Is 
tbat  etery  person  bas  the  right  to  defend 
himself  and  may  take  tbe  life  of  bis  assail- 
ant In  defending  himself  from  death  or  great 
bodUy  harm;  and  the  necessity  need  not  be 
actual,  but  the  drcgmstances  must  be  snch 
as  to  impress  him  with  the  reasonable  belief 
that  such  necessity  is  Impending."  (JSO)  "The 
court  diarges  the  Jury  that  the  defendant  Is 
authorised  under  the  statute  to  testUjr  in 
bis  own  behalf,  and  tbe  Jury  bare  a  right 
to  give  all  the  credit  to  his  own  statement" 
0!7)  "I  (Aiarge  yon  that  If  yoQ  believe  that 
deceased  has  nude  threats  against  defend- 
ant's life,  which  bad  been  communicated  to 
hjm,  then  you  may  consider  tbe  same  as 
tending  to  show  a  reasonableness  for  de- 
fendant's apprehension  of  danger  of  death  or 
serious  bodily  harm  from  the  attack  made 
upon  him  by  tbe  deceased;  and  If  tbe  Jury 
would  believe  the  deceased  was  the  a^res- 
80E,  thut  ibey  must  acqidt  the  defendant** 
(69)  "I  charge  you  that  we  are  not  com- 
manded to  lose  our  own  life  in  order  to  save 
that  of  one  who  assails  it,  and  when  assail- 
ed In  the  borne  of  defendant,  or  yard  or 
place  of  business,  he  need  not  retreat,  but 
may  use  measures  to  save  bis  own  life,  even 
to  tbe  extent  of  klUlng  bis  assaUant,  If  he 
was  without  fault  In  bringing  on  the  diffi- 
culty." 

Beasley  &  Wright  for  appellant  R.  C. 
Brlckell.  Atty.  Gen.,  and  W.  L.  Martin,  Asst 
Atty.  Qen..  for  the  State. 

FELHAM,  J.  Under  an  indictment  charg- 
ing murder  in  the  second  degree,  tbe  defend- 
ant was  oonvicted  of  tbe  offense  diarged. 


The  defendant  admitted  tbe  killing  but 
claimed  that  he  acted  In  self-defense;  tbe 
only  eyewitness  to  tlie  homldde  being  the 

defendant 

Boss  Bandford,  the  defendant,  was  the 
son-in-law  of  Yancy  Sexton,  tbe  deceased, 
and  the  parties  lived  on  the  same  place, 
close  neighbors,  but  In  separate  houses,  their 
respecUve  homes  being  about  200  yards 
apart,  Sandford,  the  son-in-law,  renting 
from  his  fiitber-ln-Iaw,  Sextrai.  On  the 
morning  of  the  tragedy,  Sexton  left  his  home 
between  daylight  and  sunup,  and  went  over 
to  the  house  of  Sandford,  wbm  be  was  shot 
and  killed  by  Sandford  in  tbe  back  yard  near 
tbe  steps  leading  into  the  bouse.  No  one 
else,  save  tbe  principals,  was  present  or  saw 
tbe  shooting,  and  tbe  state  relied  Cor  a  coa- 
victlon  on  the  drcnnutances  connected  with 
and  leading  up  to  tbe  shooting,  tbe  physical 
conditions  surrounding  the  dead  body  of  tbe 
slain  party  when  found,  the  nature  and  loca- 
tion of  tbe  wound,  etc.,  and  the  statements 
made  by  the  defendant  immediately  after  the 
shooting.  Tbe  wife  of  the  deceased  testlfled 
that,  when  tbe  deceased  1^  Iwme  to  go  to 
tbe  defendant's  house,  be  had  no  weapon; 
that  he  carried  a  budcet  of  sloii,  and  went 
past  the  pasture  to  feed  the  hogs;  that  in 
about  10  mtootee  after  the  deceased  left 
home  she  heard  the  gun  Are  in  the  direction 
of  Sandford's  house,  whereujKm  she  ran  to 
the  door  of  her  house  and  heard  tbe  defend- 
ant's wife  (her  daughter)  screaming;  and 
that  she  immediately  went  over  to  Sand- 
ford's  house,  where  she  found  her  husband 
lying  In  tbe  back  yard  dead  near  the  steps 
leading  Into  tbe  bouse  with  a  gunshot  wound 
in  bis  body.  This  witness'  testimony  la  con- 
fused and  contradictory  witb  reference  to 
seeing  tbe  axe  and  where  it  was  lying  with 
reference  to  the  deceased  body,  but  the 
state's  witness  Butier.  who  arrived  on  tbe 
scene  of  the  killing  at  about  the  same  time 
as  Mrs.  Sexton,  testlfled  that  tbe  axe  was 
lying  "right  out  in  front  of  the  body,"  and 
that  tbe  handle  was  across  his  legs.  Sev- 
eral other  witnesses  Introduced  by  the  state 
who  came  to  tbe  place  only  a  few  minotes 
after  the  witness  Butler  testlfled  to  substan- 
tially tbe  same  fticts  as  to  the  positton  In 
which  the  body  and  axe  were  found.  The- 
wound  on  the  deceased's  body  was  abown 
tbe  state  to  be  about  1%  inches  in  diameter, 
and  about  1%  to  2  inches  from  the  b^  bone, 
"kinder  back,"  and  ranging  "straight 
through,"  as  es^ressed  by  one  of  tba  wit 
nesses.  All  of  tbe  state's  witnessea  who 
came  to  the  sc«ie  of  tbe  sbootlng,  imduding 
tbe  wife  of  the  deceased,  testlfled  that  the 
defendant  stated  to  them  when  they  came  up 
immediately  after  tbe  shooting  that  Xancy 
was  advandng  wltti  an  axe  drawn  on  him 
(defendant),  and  that  he  bad  to  shoot  in  s^- 
defense.  The  defoidant  proved  threats  made 
by  the  deceased,  and,  as  a  witness  In  his 
own  bebalf  testified,  that  the  deceased  came 
around  the  house  with  an  axe  and  called  to 
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UiD  (defendant)  to  «>me  ont,  that  bo  was 
golns  to  kill  him.  The  top  ot  tbe  iMUft  ot^ 
Qt  the  house  was  about  three  feet  from  the 
gronnd,  and  defendant  testlfled  that,  when 
deceased  came  up  to  the  Btepa  with  the  axe 
drawn  and  advancing  on  him  in  striking  dis- 
tance he  reached  around  Inside  the  door 
faOog,  ptdced  up  the  gun,  pointed  it  in  tbe 
direction  of  deceased,  and  flred,  that  he  was 
on  tlie  top  st^  and  that  deceased  was  on 
tlte  ground  near  the  steps  whoi  he  sliot. 

[f]  Tile  state's  counsel  asked  the  wife  of 
tbe  deceased  when  she  was  testl^lng  as  a 
witness  in  behalf  <tf  the  state  If  the  deceas* 
ed  and  defendant  had  an  engagement  to  go 
totownontbe  day  of  the  killing,  and  thewit- 
nesB  iras  allowed  to  testlf^t  against  the  ob- 
jection of  the  detoidant,  that  they  did.  This 
erldence  was  properly  admitted  as  ezplana- 
tmy  of  the  conduct  and  object  of  the  de- 
ceased In  going  to  the  home  of  the  defend- 
ant 

[2]  Thore  was  no  error  committed  tqr  the 
ooort  in  lefnsinv  to  allow  the  defendant  to 
sbow,  cm  the  cross-examination  of  Mrs.  Sex- 
ton, what  he  said  and  how  be  acted  towards 
lier  when  she  was  on  the  way  to  his  house 
after  the  shooting.  The  defendant's  good 
wUl  or  ill  will  towards  the  deceased's  wife 
was  not  an  tssoe  In  tbe  case. 

[t]  Tlie  shirt  worn  by  tbe  deceased  at  the 
time  Ite  was  killed  was  sufficiently  identified, 
and  was  pnqperly  allowed  to  be  Introduced  In 
erldence.  Andrews  t.  State,  ise  Ala.  14,  48 
Soatb.  858;  Pate  V.  State,  UO  Ala.  10,  43 
Sonth.  348;  HoUey  T.  State,  75  Ala.  14. 

[4]  Tbe  question  asked  the  witness  But- 
ler on  croBs-eziamlnatlon,  "What  did  he  [de- 
fendant] tell  yoo,  what  did  he  say  to  any 
one?"  was  properly  refused,  as  calling  for 
a  self-serrlttg  declaration  on  the  part  of  the 
defradant  that  was  no  part  of  the  res  gestse. 
Tbe  declaration  is  not  shown  to  be  part  of 
a  conversation  previously  brought  out  by  the 
state,  and  vnM  not  offered  as  such,  but  as 
Independent  statements  constituting  part  of 
the  res  gestae. 

IH  Tbe  qnestions  asked  the  witness  Black- 
bnni  on.  cros8-examlnatl<m  as  to  what  the 
defendant  said  when  tbe  witness  met  blm 
referred  to  a  time  subsequent  to  and  discon- 
nected with  tbe  kllUng  when  the  witness 
met  the  defendant  between  bis  home,  a  quar- 
ter of  a  mile  distant  and  tbe  defendant's 
borne,  and  were  deu^  Inadmissible^ 

[I]  The  goieral  reputation  of  deceased 
was  not  admtelble,  bat  only  bis  character 
Is  a  violent  or  turbulent  man.  Montgomery 
T.  Bute,  66  South.  92;  Rhea  v.  State,  100 
Ala.  119,  14  South.  8B3 ;  Smith  v.  State.  88 
Ala.  7S,  T  South.  62;  Lang  v.  State,  84  Ala. 
1.  4  South.  103,  S  Am.  St  Bep.  824 ;  De  Ar- 
num  T.  State,  71  Ala.  862;  Blland  v.  State. 
52  Ala.  822. 

[7]  Nor  was  the  reputation  of  the  deceased 
as  s  drinking  man  admissible.  There  was 
no  erldeDce  that  the  deceased  was  or  had 
been  drinking  on  tbe  occasion  in  qnestkm. 


Canley  t.  States  92  Ala.  71.  9  South.  4D6; 
HuBsey  T.  State,  87  AU.  121,  6  South.  420; 
FrankUn  v.  State.  29  Ala.  14. 

[t]  Tbe  questltms  asked  the  witness  Pow- 
ers with  reference  to  what  tbe  deceased  said 
about  burning  the  fence  for  stove  wood  at 
the  time  be  (deceased)  made  threats  was 
nothing  more  than  tbe  hearsay  particulars 
of  a  former  trouble  or  difficulty  that  caused 
tbe  threats  to  be  made  ftnd  were  inadmis- 
sible. The  threat  was  provoi  without  ob- 
jection, and  the  particulars  of  tbe  txonble 
causing  tbe  threat  to  be  made  were  prop- 
erly not  allowed.  Bluett  v.  State,  161  Ala. 
41.  44  South.  84. 

[t]  Tbe  legitimate  limits  of  cross-exami- 
nation that  are  largely  within  the  discretion 
of  tbe  court  were  not  exceeded  In  the  cross- 
examination  of  the  defendant  The  ques- 
tions asked  in  reference  to  the  defendant's 
wife  having  orled  out  Just  before  tbe  de- 
ceased went  to  the  house  of  defendant  and 
what  defendant  said  about  this  were  rele* 
vant  to  show  the  purpose  of  the  deceased's 
visit  to  the  defendant's  house,  and  also  ad- 
mtesible  for  the  punpose  of  laying  a  predi- 
cate on  which  to  impeadi  ibe  witness. 

[11]  The  def aidant  having  testlfled  as  a 
witness  tn  bis  own  behalf,  his  general  rep- 
utation was  admissible.  Sweatt  v.  State,  166 
Ala.  85,  47  South.  194;  Buchanan  v.  -State, 
100  Ala.  7.  10  South.  410;  Jones  v.  State,  96 
Ala.  102, 11  South.  899;  Mitchell  v.  State,  04 
Ala.  68,  10  South.  S18;  Dolan  v.  State.  81 
Ala.  11,  1  South.  707. 

[11]  Charge  6  requested  by  the  defendant 
differs  from  tbe  charge  dted  by  appellant's 
counsel,  and  set  out  in  Harris'  Cas^  96 
Ala.  24,  U  South.  255,  in  that  the  charge  in 
this  case  hypothesises  the  July's  belief  in 
tbe  defendant's  having  shot  tbe  decreed 
while  being  assailed  in  his  own  home  with- 
out regard  to  tbe  belief  being  based  upon 
the  evldmce,  while  the  charge  In  Harris' 
Gtase  hypothesises  as  a  &ct  tbe  defradant's 
having  been  assaulted  in  bis  own  home.  Tbe 
natural  effect  calculated  to  be  produced  on 
the  minds  of  a  Jury  by  this  diarge.  Includ- 
ing In  the  hypothesis  a  belief  that  the  de- 
fendant, Willie  being  assailed,  shot  and  kill- 
ed  the  deceased,  would  be  more  like  that 
which  would  have  been  produced  by  the 
charge  In  Medlocfc's  Case,  114  Ala.  6.  22 
South.  112,  which  was  held  properly  refus- 
ed because  not  including  freedom  txom  fault 
In  the  hypothesis.  Although  the  defendant 
was  the  only  eyewitness  who  testified  to  the 
fclllln&  yet  it  was  shown  by  the  testlmmiy 
of  one  of  the  witnesses  that  the  deceased 
went  to  the  house  of  tbe  defendant  for  the 
purpose  of  going  to  town  with  him  as  ar^ 
ranged  betwerai  them  In  a  firlendly  spirit  the 
day  previous,  and  it  was  clearly  open  to  the 
Jury  to  find  on  this  evidence  that  the  de- 
ceased went  to  tbe  home  of  the  defendant 
with  no  felonious  Intent  or  imrpose  to  bring 
on  a  difficulty,  and.  so  finding,  it  waM  with 
them  to  conclude  that  the  defendant  was  not 
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free  from  fault  In  bringing  on  the  dlfilcnlty. 
Medlox^^  GsBe,  nu)ra. 

[It]  A  man's  taonse  la  his  castle  Cor  pur- 
poses of  deeense*  bnt  not  for  offenslTe  or 
aggresslTe  operations,  and  he  can  dalm  the 
right  to  stand  his  groond,  and.  If  necessary, 
kill  his  adversarr  without  being  under  an 
obHgfttlDn  to  retreat  from  his  home  only 
wboi  tne  from  fiinlt  In  bilx^Uig  on  the  dif- 
ficulty, and  when  acting  under  an  impend- 
ing necessity  to  protect  himself  or  home. 
Watklns  r.  State,  89  Ala.  82,  8  «louth.  134 ; 
Gibson  T.  State,  iSa  Ala.  69,  28  South.  678. 

[II]  The  law  of  self-defoise  as  applicable 
to  one's  being  xm&er  no  obligation  to  retreat 
la  his  home  was  fully  covered  by  charges 
Nos;  2,  3,  4,  8,  U,  17,  18,  and  44,  given  at 
the  request  of  tlie  defendant,  and  the  court 
cannot  be  put  In  error  for  refusing  Instmc- 
tions  which  are  fully  or  snbstantlaUy  cover- 
ed by  other  Instructions  given  at  defendant's 
request.  Montgomery  v.  State,  160  Ala.  7,  49 
South.  902;  Boyd  v.  State,  154  Ala.  0,  45 
South.  634;  Parham  v.  State,  147  Ala.  67,  42 
South.  1;  Birmingham  By.  Go.  v.  Rntledge, 
142  Ala.  195,  89  South.  338. 

[14]  Charge  9  Is  a  mere  argument 

[11]  Charge  10  ignores  the  question  of  Im- 
mln^t  danger  to  life  or  limb,  and  the  Im- 
pending necessity  to  kill  to  save  life  or  to 
protect  one's  self  from  great  bodily  harm. 

[II]  Charge  12  is  bad  for  the  same  rea- 
sons dlscnsBed  In  passing  on  the  court's  rul- 
ing as  to  charge  5. 

[17]  Charge  45  Ignores  the  question  of 
freedom  from  fault  and  Imminent  danger. 

[It]  Charge  48  is  misleading.  In  definhig 
the  right  of  a  person  to  defend  himself  and 
kill  his  assailant,  the  charge  Ignores  the 
necessity  of  being  free  from  fault  In  bring- 
ing on  the  dlfBculty. 

[19]  Charge  50  singles  oat  the  defendant's 
testimony,  gives  undue  prominence  to  it,  and 
is  decidedly  misleading  In  tendency  In  the 
wording  used,  and  Incorrect  as  a  statonait 
of  law. 

[21]  Charge  57  Includes  disputed  facte  In 
the  hypothesis  and  omits  freedom  from  fanlt 

[21]  Charge  69  Is  argumentative.  The 
principles  of  law  contained  are  covered  by 
given  charge  No.  18. 

There  being  no  error  shown  by  the  rec- 
ord, the  judgment  of  conviction  wiU  be  af- 
firmed. 

Afilrmed. 


BELL  V.  TOWN  OF  JONESBORO. 

(Court  of  Appeals  of  Alabama.   Dec.  21,  1911.) 

1.  Municipal  Cobpobationb  (8  639*)— Cirr 
Obdinance— Violation— Plkading. 

A  complaint  for  violation  of  a  dtj  ordi- 
nance whicn  set  out  the  title,  expressing  the 
subject  of  the  ordinance,  also  its  number  and 
the  sections  claimed  to  have  been  violated,  suf- 
ficiently pleaded  the  existence  of  the  ordinance 

•Far  etlwr  flSMa 


and  the  provisions  daJmed  to  have  been  vio- 
lated. 

[Ed.  Note^For  other  cases,  see  Mnni^al 
C^>ratbmB,  Gent.  Dig.  H  281-385;  Dec.  IHg. 

2.  MuzmoFU.  GospounoKS  d  942*}— Pbos- 
Bcunons  —  Appeal  —  Habiclbss  Ebbob— 
Stbikiitg  Plbas. 

In  a  prosecution  for  violation  of  a  city  ordi- 
nance, defendant  was  not  prejudiced  by  the 
striking  of  pleas  irtddi  merely  gnestioned  th» 
lei^ty  of  the  evidence  which  defendant  anp- 
poaed  would  be  offered  to  support  the  charge; 
the  same  objection  to  any  of  the  evidence  of- 
fered at  the  trial  beliig  available  nnder  the 
plea  of  not  gniUy. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporatlons,  Geqt  Dig.  i|  1432-1415:  Dec. 
Dig.  {  «42.»T 

3.  MTmiCTPAI.  CoRPORATIOira  (I  012«)— PROS- 

Bcnrions— Appblal— Hashlkbs  Bbbob— Ritl- 

ZNOS  on  Puunufos. 

Defendant  in  a  prosecution  for  violating  a 
citr  ordinance  was  not  prejudiced  by  the  over- 
rufia^  of  his  demurrer  to  uie  replication  of  his 
second  plea,  where  that  plea  merely  raised  a  sep- 
arate issue  as  to  the  legal  existence  of  the  ordi- 
nance in  question  of  which  defendant  had  the 
full  benefit  nnder  his  iflea  of  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation|^  Gent  Dig;  H  1412-141S;  Dac 

4.  MundPAi.  Oobpobatzohs  (I  109*)— Oaoi- 

HANCKS  —  PUBLXCATIOIT  —  POSTUTO  —  REC- 
OBO. 

Code  190T,  S  1268.  providing  that  all  gen- 
eral and  permanent  ormnances  shall  take  ef- 
fect five  oifs  after  publication  except  as  oth- 
erwise provided,  a  further  provision  for  re- 
cording Is  merely  directory,  and  an  ordinance 
duly  passed  and  published  was  effective,  thoogh 
not  recorded  or  certified  by  the  clerk. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Co^rations,  Gent  Dig.  H  237,  238;  Dec  Dig. 

6.  MnmoiPAi.  GoaPORATions  (|  122*)— Obdi- 

ITAITOBS — PiTBLICATIOn— EVIDERCE. 

Under  Code  1907,  I  1268,  providing  that 
ordinances  may  be  publisbed  in  a  local  news- 
paper, or,  if  there  is  no  newspaper,  by  posting 
at  three  public  places,  two  of  which  snail  be 
the  post  office  and'^he  mayor's  office,  evidence 
in  an  action  for  violating  a  city  ordiiuiDce  that 
there  waa  no  poat  office  and  no  newspaper  in 
the  town  was  admissible  to  show  which  provi- 
don  of  the  statute  was  applicable. 

[Ed.  Note^For  other  cases,  see  Municipal 
Corporations,  CentDlg.  |287;  Dee.Dlg.|l^*] 

6.  Municipal  GoRPoaanoNS  (i  122*)— Oa- 

D1KANCR8  — PaSSAeS  AKD  PUBUCATIOIf — 
PW>OF. 

Minutes  of  a  dty  ordinance  showing  that 
there  were  five  members  beside  the  mayor,  and 
that  three  of  the  members  beside  the  mayor 
were  present  at  a  regular  meeting,  that  a  mo- 
tion to  suspend  the  recalar  order  of  business 
and  to  take  up  a  certain  ordinance  was  made 
which  was  referred  to  by  the  introductory 
words  of  the  title,  and  that  certain  members 
voted  in  the  affirmative,  none  voting  against 
the  same,  held  snffident  to  show  the  regular 
passage  of  the  ordinance,  notwithstan^ng  mis- 
takes were  made  in  aetUng  out  the  names  of 
two  of  the  coundlmen. 

[Bd.  Note.— For  other  eaaes,  see  Monicipal 
Corporations,  Cent  Dig.  1 289;  Dec.  I»g.  |  l^^j 

7.  Municipal  Cobporatiohs  <|  122*)— Cm 
O  BniNANCRS— Adoptioh— Paoop. 

A  ordinance  offered  In  evidence  had  at 
the  end  Utereof  the  following  recital:  **Adopt- 
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ed  Feb.  15,  1910.  X  D.  Martin,  mayor.**  The 
town  clerk  identified  it  as  the  ordinance  men- 
doaed  in  the  minntes  of  th%  cooncil  introdnced 
io  evidence  showing  the  pusage  thereof  under 
a  suspension  of  the  rales,  and  he  also  testified 
to  pnbHcation  of  the  ordinance  In  the  mode  re- 
<Iiiind  by  statute.  Held,  that  such  method  of 
identi^ring  the  subject  of  the  •rvcorded  action 
of  tiie  city  cooncil  wM  proper. 

[Ed.  Note.— For  other  cues,  see  Miml<^Ml 
GorporatioDi.  Gent  Dig.  H  2S1-280;  Dee.  IHg. 

Appeal  from  Oty  Gonrt  of  Beasemer;  J.  C 
B.  Gwln,  Judge. 

Sun  Bell  was  convicted  ot  violating  an 
ordinance  of  tbe  town  of  Joneeboro,  and  be 
BHwato.  AflOrmed. 

The  complaint  was  as  follow* :  "Oomes  the 
town  of  Joneeboro  aoUdtor,  and  complains 
that  within  60  days  before  the  commenoe- 
mait  of  tbls  prosecution  Sam  Bell  did  vio- 
late the  terms  of  Ordinance  Ko.  14ft  of  the 
town  of  Jonesboro,  in  mbstance  as  fidlows: 

"An  ordinance  to  be  entitled  an  ordinance  to 
further  suppress  the  evil  of  Intemperance, 
and  aecnre  ottedience  to  and  the  enforce- 
ment of  and  to  prevent  the  evasion  of  ttie 
laws  of  the  town  of  Jonesboro  for  the  pro- 
motion of  temperance,  and  for  the  prohibi- 
tion or  mannfactnre  of  and  traflSc  in  an 
onlawfnl  disposition  of  prohibited  liquors 
and  beverages,  to  provide  for  the  abate- 
ment of  liquor  nuisances  and  the  seizure 
and  forfeiture  of  such  liquors  and  beverag- 
es, to  prosecute  the  proceedings  in  said 
case. 

"Section  1.  Be  It  ordained  by  the  town  coun- 
eil  (tf  Jonesboro  that,  If  any  person  shall 
willfully  let  or  suffer  another  person  to  use 
any  premises  whlcb  he  owns  or  controls  for 
the  Illegal  sale  or  manufacture  or  other  un- 
lawful disposition  of  splrltnons,  rinous  or 
malt  liquors  prohibited  by  the  laws  of  the 
town  of  Jonesboro,  to  be  sold  or  otherwise 
di!>po8ed  of  In  said  town  or  the  police  juris- 
diction thereof,  and  for  the  Illegal  storage  or 
maintaining  of  such  liquor,  shall  be  guilty  of 
a  misdemeanor. 

-Sec.  2.    •   •  • 

"Sec.  3.  That  the  keeping  of  liquors  or  bev- 
erages prohibited  by  the  laws  of  the  town  of 
Jonesboro  to  be  sold  or  otherwise  disposed  of 
Ib  any  building  not  used  ezdnslvely  for  a 
dwelling  shall  be  prima  facie  evidence  that 
they  are  kept  for  sale,  or  with  Intent  to  sell 
the  same,  contrary  to  law. 

"Sec.  28.  That  any  violation  of  any  provl- 
tion  of  this  act,  when  no  other  penalty  Is 
provided  for,  shall  be  punishable  by  a  fine 
af  not  leas  than  $60,  nor  more  than  $100, 
to  wblcb  may  be  added,  at  the  discretion  of 
the  recorder,  or  other  officer  holding  munici- 
pal court,  trying  the  case,  Imprisonment  in 
the  town  jail,  or  at  hard  labor  for  the  town 
of  Jonesboro,  for  not  more  than  six  months; 
this  being  the  gueral  penal  clause  of  this 
artide." 
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The  demurrers  were:  (1  acd  2)  The  Im- 
proper passage  and  recording  of  the  ordi- 
nance. (3)  That  the  ordinance  is  neither  set 
out  In  substance  nor  in  so  many  words.  (4) 
Conclusion  of  the  pleader.  (6)  In  direct  con- 
flict with  the  state  statute.  (6)  Ordinance 
was  Improperly  recorded,  if  recorded  at  all. 

(7)  Fatal  variance  between  complaint  and 
warrant  and  affidavit  under  which  the  de- 
fendant was  tried  In  the  recorder's  court. 

(8)  Insufficient  number  of  coundlmen  voting 
for  the  ordinance.  (9  and  10)  Go  to  the  va- 
lidity of  the  ordinance  for  various  reasons. 

The  pleas  were:  (1)  The  general  Issue. 
(2)  "For  further  answer  to  the  complaint, 
defendant  says  that  the  ordinance  set  out 
was  Invalid,  In  this:  That  on  February  15, 
1910,  the  counsel  met  in  the  town  of  Jones- 
boro with  only  three  of  its  members  pres- 
ent, and  with  its  mayor  i»>esldlng  at  that 
time,  there  being  five  members  of  each  coun- 
cil holding  office;  that,  as  aroeara  from  the 
minutes  pasted  In  the  Bock  ot  Minutes  at 
page  167,  there  was  an  ordinance  offered,  en- 
titled 'An  ordinance  ordered  to  suppress  the 
evils  of  Intemperance,'  by  one  coondlmaa,  J. 
M.  Smltbson,  moving  to  place  the  same  on 
its  first  reading,  whlcb  was  seomded  by  Jack 
Sanders,  another  councilman,  and  said  vote 
foIlowlDg  said  reading,  and  was  aeecBOded  by 
only  three,  to  wit,  Jack  Sandera*  J.  M. 
Smlthaon,  and  O.  C  Walls,  when  a>  a  mat- 
ter of  fact  there  was  no  such  councilman  by 
such  name  as  O.  G.  Walls;  that  on  said  same 
night  or  time  the  said  ordinance  was  put  on 
its  last  reading  and  final  passage  with  aald 
same  parties  voting  for  the  same;  tbat  at  no 
time  did  the  mayor  rote  on  the  final  passage 
of  said  ordinance.  And  defendant  avem  that 
the  town  of  Jonesboro  la  a  town  of  leas  than 
6,000  population,  and  the  defendant  avers 
that  at  no  time  has  said  ordinance  been  re- 
corded, but  merely  pasted  In  or  attached  by 
leaf  fasteners  to  page  103  of  the  book ;  that 
said  ordinance  does  not  bear  a  certificate  of 
its  passage  and  promulgation,  by  showing 
that  there  was  no  newspaper  published  In 
the  town  of  Jonesboro,  and  that  notices  were 
posted  at  tbe  post  office,  giving  the  time, 
date,  or  manner  of  how  the  same  was  post- 
ed. Therefore  said  ordinance  is  absolutely 
void  for  said  reason."  Pleas  3  and  4  set 
up  the  character  and  evidence  to  be  offered 
against  the  defendant,  and  allege  that  it 
was  obtained  by  search  and  seizure. 

Replications  to  the  second  plea  are  as  fol- 
lows: "That  said  Ordinance  No.  149,  on 
which  tbls  prosecution  is  based,  was  duly 
passed  on  February  15, 1910;  that  there  were 
present  a  majority  of  the  members  of  aald 
council;  that  the  minutes  show  that  J.  M. 
Smlthaon,  Jack  Sandera,  and  Q.  C.  Walls 
were  members  of  tbe  council;  that  Alderman 
Q.  C.  Walls  Is  the  identical  and  same  person 
as  O.  C.  Walls;  that  unanimous  consent  was 
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given  for  the  anBpenslon  of  the  rule,  and  all 
three  aldermen  present  voted  for  the  ordi- 
nance, and  so  did  Uie  mayor,  John  D.  Mar- 
tin; tiiat  the  ordinance  was  pnhllfihed  by 
poatlnK  three  copies  In  three  public  places, 
one  copy  In.each  place  at  the  office  of  the 
mayor;  that  there  was  on  snch  date  no  post 
office  In  the  town  of  Jonesboro,  nor  was 
there  any  newspaper  published  in  said  town; 
that  the  mayor  voted  for  the  passage  of  the 
ordinance;  that  the  ordinance  was  and  Is 
bound  and  recorded  In  a  book  of  ordinances 
of  the  town  of  Jonesboro  and  duly  certified 
by  Qeorge  H.  Bumgardner,  clerk  of  the 
town." 

The  demurrers  are  that  there  Is  nothing 
showing  the  substance  of  the  certificate;  the 
replication  seeks  to  supply  omission  to  the 
minutes  on  the  passage  of  the  ordinance, 
which  cannot  be  done  by  parol  proof;  the 
facts  alleged  seek  to  explain  and  offer  cor- 
rection to  the  name  of  Q.  C.  Walls  appear- 
ing on  the  minutes,  which  cannqt  be  done; 
It  Is  not  alleged  that  the  majority  of  the 
council  elected  to  that  office  voted  on  the 
final  passage  of  the  ordinance  for  the  same, 
Inclu^g  the  mayor. 

Plnkney  Scott,  for  appellant  Perry  & 
Bnmgardner,  for  appellee. 

WALKER,  P.  J.  [1]  The  complaint  in  this 
case  set  out  the  title  of  an  ordinance  of  the 
town  of  Jonesboro,  which  expressed  the  sub- 
ject of  It,  also  Its  number,  and  the  sections 
ot  it  claimed  to  have  been  violated.  The 
averments  sufficiently  disclosed  the  existence 
of  a  municipal  ordinance  and  the  provisions 
of  It  which  were  alleged  to  have  been  vio- 
lated. Rosenberg  t.  Olty  of  Selma,  168  Ala. 
195,  52  South.  742;  Turner  v.  Town  of  line- 
vllle,  66  South.  603.  The  question  of  the 
sufficiency  of  the  general  averment  of  the 
complaint  of  a  violation  by  the  defendant 
(the  appellant  here)  of  the  terms  of  the  ordi- 
nance was  not  raised  by  any  of  the  grounds 
assigned  In  the  demurrer  to  the  complaint. 

[2]  Conceding  that  the  third  and  fourth 
pleas  contained  any  matter  proper  for  a 
plea,  yet  the  defendant  could  not  have  been 
prejudiced  the  striking  of  those  pleas, 
which  merely  questioned  the  legality  of  the 
evidence  which  the  d^endant  eupponed  would 
be  offered  to  support  the  charge  against  him, 
as  wadet  his  plea  of  not  guilty  he  could 
avail  himself  od  the  trial  of  any  legal  ob* 
Jectlon  to  which  the  evidence  actually  offered 
against  blm  might  be  milKlect 

[S]  Nor  could  the  defei^ant  have  been 
prejudiced  by  the  OTernillng  of  his  donnrrer 
to  the  r^llcation  to  fala  second  plea,  as  that 
Sheading  asendy  raised  a  separate  Issoe  as  to 
the  legal  azlatenoe  of  tiie  ordinance  alleged 
in  the  complaint  of  whl<^  Isane  the  de- 
fendant had  the  ftiU  benefit  mider  bis  plea 
of  not  gnilty,  which  pot  In  issue  the  mate- 
rial aUegationa  of  the  complaint^  Including 


its  auction  of  the  existence  of  Uie  ordi- 
nance m«itloned. 

[41  The  statute  provides  that:  "All  ordi- 
nances of  a  general  or  permanent  nature 
shall  be  published  in  some  newspaper  of 
goieral  circulation  In  the  city  or  town,  but 
If  no  such  newspaper  Is  published  wlthlu  the 
limits  of  the  corporation,  such  ordinances  or 
resolutions  may  be  published  hy  xrastlng 
copies  thereof  In  three  public  places  within 
the  limits  of  the  city  or  town,  two  of  which 
places  shall  be  the  postoffice  and  the  mayor's 
office  In  such  dty  or  town.  When  the  ordi- 
nance Is  published  In  the  newspaper  It  shall 
take  effect  from  and  after  Its  publication, 
and  when  published  by  posting  It  shall  take 
effect  five  days  thereafter,  except  as  herein 
otherwise  provided."  Code  1907,  f  1258. 
This  Is  an  explicit  provision  as  to  the  time 
when  an  ordinance  shall  take  effect  Except 
as  otherwise  provided  in  the  statute,  an  or- 
dinance which  may  be  published  by  poatlug 
takes  effect  five  days  after  It  la  so  published. 
A  compliance  with  the  other  provisions  con- 
tained in  the  same  section  of  the  statute  as 
to  the  recording  of  an  ordinance  is  not  made 
a  prerequisite  to  Its  taking  effect  The  pro- 
vision for  recording  is  merely  directory,  and 
an  ordinance  duly  passed  and  published  is 
effective,  though  not  recorded  and  certified 
hy  the  derk  as  directed  by  the  statute.  Dil- 
lon on  Municipal  Corporations  (5th  Ed.)  | 
607. 

[S]  Evidence  that  there  was  no  post  <^ce 
In  the  town,  and  that  no  newspaper  was 
published  ther^  was  admissible  for  the  pur- 
pose of  showing  wlildk  proTlsion  of  the  stat- 
ute as  to  publication  was  applicable. 

[I]  Without  regard  to  the  question  as  to 
whether  the  act  of  the  clerk  of  the  town  In 
fastening  the  ordinance  to  a  page  of  the 
book  of  ordinances  of  the  town  constituted 
a  recording  of  the  ordinance  within  the 
meaning  of  the  provision  on  that  subject  con- 
tained In  section  1258  of  the  Code,  so  as  to 
make  his  certificate  as  to  the  time  and  man- 
ner of  the  publication  thereof  preanmptlve 
evidence  that  the  publication  was  made  as 
stated  in  the  certificate,  the  evidence  aa  to 
the  passage  and  publication  of  the  ordinance 
was  such  as  to  Justify  the  court  in  overml- 
ing  the  objections  made  to  its  Introduction 
in  evidence.  The  minutes  of  the  council, 
which  were  introduced  in  evidenoe  without 
objection,  read  In  the  light  of  the  evidence 
aa  to  the  number  of  membera  oonstitntinE 
that  body,  and  identb^lng  the  paper  offwed 
as  the  ordinance  acted  on  at  that  meeting, 
sufficiently  allowed  the  due  passage  and  pnl>- 
llcation  of  the  ordinance.  The  enrldoice 
showed  ttiat  there  were  five  memben  of  the 
town  council  besMee  the  mayor,  Jdhn  D. 
Martin;  three  of  them  btfng  J.  N.  SndtlMm, 
Jack  Saunders,  and  O.  O.  Walla.  The  min- 
utes of  the  regular  meeting  of  the  council 
which  were  offered  in  evidence  recited  tli» 
presence  of  the  mayor  and  the  three 
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ben  mentioned.  They  show  that  on  a  mo- 
tion to  suspend  tbe  r^nil&r  order  of  business 
and  to  tabe  np  a  certain  ordinance,  which 
was  referred  to  by  the  Introductory  words 
of  tbe  title  of  the  ordinance  offered  In  evi- 
dence, "the  following  members  voted  In  the 
afDrmatlTe:  J.  N.  Smithson,  Ja(^  Saunders, 
and  Q.  G.  Walls,  and  John  D.  Martin,  none 
Toting  against  same."  The  mistakes  made  In 
setting  oat  the  names  of  two  of  the  conncll- 
men  In  this  statemoit  of  the  vote  on  that 
Ksolntion  do  not  prerent  that  recital  fnmi 
sufficiently  showing  that  unanimous  consent 
tor  the  immediate  consideration  of  the  ordi- 
nance was  given  and  evidraced  as  required 
by  section  1252  of  the  Code.  The  recital 
shows  that  the  afflrmative  vote  was  cast  by 
the  members  of  the  council  and  the  mayor. 
ObTtously  the  mistakes  made  in  setting  out 
the  names  of  two  of  the  conndlmen  are 
mere  clerical  errors,  which  are  corrected  by 
a  reference  to  that  part  of  the  minutes  which 
states  the  names  of  the  councilmen  present 
at  the  meeting.  The  minutes  further  recite 
that  said  ordinance  was  unanimously  adopt- 
ed, ntts  shows  a  compliance  with  the  re- 
quirement of  the  statute  (Code,  I  12S2)  that, 
on  the  final  passage  of  such  a  town  ordinance, 
a  majority  of  the  members  elected  to  the 
conndl,  Indndlng  the  mayor,  shall  TOte  in 
Its  faTor. 

[7]  The  paper  ottered  in  evidence  had  at 
Its  end  the  following:  "Adopted,  February 
15,  1910.  Q.  H.  Bumgardner,  Town  Clerk. 
Approved  February  15,  1910.  J.  D.  Martin, 
Mayor."  And  the  testimony  of  the  clerk 
identified  it  as  the  ordinance  mentioned  in 
the  minutes  above  referred  to.  Such  a  meth- 
od of  Identifying  the  subject  of  the  recorded 
action  of  a  municipal  body  Is  not  lef^lly  ob- 
jectionable. 2  Dillon  on  Municipal  Corpora- 
tions (5th  Ed.)  i  555:  Woodruff  v.  Stewart, 
63  Ala.  206.  Publication  of  the  ordinance  In 
the  mode  required  by  the  statute  under  the 
drcnmstances  disclosed  by  the  evidence  was 
testified  to  by  the  town  clerk. 

The  finding  and  Judgment  of  the  court 
were  amply  sustained  by  evidence  showing  a 
violation  by  the  defendant  of  the  provisions 
of  tbe  ordinance  which  were  set  oat  in  the 
complaint 

Ai&rmed. 


TAXICAB  CO.  V.  GRANT. 
(Court  of  Appeals  of  Alabama.   Dec.  19, 1911.) 
1.  DAiuen  (I  56*)— Bbsaoh  or  OoimuoT— 

MZHTAL  AHQUISH, 

Where  a  partv  to  a  contract  suffered  In- 
eonvenience  and  physical  discomfort  In  conse- 
qaencs  of  the  adverse  party's  breach  of  con- 
tract, mental  distress  proximate^  resQlting 
from  the  breach  constitated  a  ground  for  award 
of  additional  compensatory  damages. 

[Ed.  Note.— For  other  esses,  ses  Damages, 
Cent.  Dig.  H  104,  106;  Dec  Dig.  {  56.*] 


2.  Gabbiebs  (I  276*)— Bbuoh  or  Coittbaots 

— CONTBIBTITOBT  NeQUGEKOB— FtBADINa. 
A  plea  in  an  action  for  breach  of  contract 
to  carry  plaintiff  and  companions  in  an  antO' 
nobae  from  one  place  to  another  and  return, 
which  aDeges  that,  after  the  breaking  down  of 
the  antomobile,  plahitiff  left  the  disabled  car, 
and  could  not  be  found  when  defendant  reached 
uie  car  with  another  automobile,  but  whldi 
falls  to  aver  that  plaintiff  was  at  fault  In  leav- 
ing the  broken-down  car  before  another  car 
came,  or  that  defradant  exerdsed  proper  care 
in  sending  relief  after  notice,  is  bad  on  de- 
murrer. 

[Od.  Note.— For  other  eases,  see  Carriers, 

Dec  Dig.  {  275.*] 

8.  Cabbikbs  ({  276*)— Bbbaob  or  CoimAOT— 

ConrBIBUTOBT  NKOLIOBRCE— PUEADIIfO. 

A  plea  which  fails  to  show  that  any  neg- 
ligence of  plaintiff  proximatelj  contributed  to 
the  breaking  down  cf  the  ear,  and  wliich  shows 
that  the  results  were  attributable  to  the  act  of 
defendant,  is  bad  on  demurrer. 

[Gd.  Note.— For  other  eases,  ses  Carriers, 
Dec  Dig.  I  275.*] 

4.  PuLADine  (I  194*)— Dxmnon  to  Plu— 
Maitibbs  Ataiubu  Hsdkb  Obhxbal  Is- 
Bun. 

A  plea  which  merely  sets  up  matter  avail- 
able nnder  the  plea  of  the  general  Issue  Is 
demurrable  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  1  450;  Dec  Dig.  |  104.*] 

6.  Gabbiebs  (|  268*)— Oabbiaob  or  PASSBir- 

OBBS— PEBrOBUANCB  OT  CONTBAOT. 

Where  defendant  contracted  to  carry  plain- 
tiff and  companions  in  an  automobile  from  one 
place  to  another  and  return,  and  the  automo- 
bile broke  down,  and  defendant  could  perform 
his  contract  only  by  sending  another  automo- 
bile for  plaintiff  and  his  companions,  defendant 
was  under  obllfation  to  send  out  another  au- 
tomobile. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  S|  10S6-1074;  Dec  Dig.  1263.*] 

6.  Gabbiebs  (|  268*)— Bbbaoh  ov  Oohtbaot 

—Waives. 

Where  defendant  contracted  to  car^  plain- 
tiff and  hia  companions  in  an  automobile  from 
one  place  to  another,  and  tiie  automobile  broke 
down,  and  defendant  failed  within  a  reasonable 
time  after  being  informed  of  the  accident  to 
carry  plaintiff  aud  his  companions,  the  act  of 
plahitiff  in  leaving  the  automobile  and  .walking 
back  was  not  a  waiver  of  performance.' 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  263.*] 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  W.  B.  Grant  against  the  Taxi- 
cab  Company  for  damages  for  breach  of  con- 
tract of  carriage.  From  a  Judgment  for 
plaintiff  defendant  appeals.  Affirmed. 

The  third  plea  alleges  the  contract,  the 
undertaking  to  carry,  and  the  fact  that  at 
about  5.-40  p.  m.  the  driver  of  the  defendant 
was  unable  to  make  the  automobile  go  <ff  do 
the  service  expected  by  plaintiff;  that  the 
defendant  learned  the  fact  at  abont  6  p.  m. 
of  said  day,  and  sent  another  automobile 
out  to  plaintiff,  which  readied  tbe  disabled 
car  about  8  p.  m.;  and  that  when  It  reached 
said  car  plaintiff  bad  1^  the  disabled  car» 
and,  if  he  had  remained  with  the  car,  de- 
fendant would  have  been  able  to  have  car- 
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ried  out  bie  contract,  and  brought  tlie  de- 
"  Tendant  and  bis  party  home.  It  Is  tben  al- 
leged that  the  InooDTenlence,  trouble,  and 
suffering  was  dae  to  the  proximate  conse- 
qnCTce  of  the  failure  of  the  plaintiff  to  re- 
main In  Ae  car  bo  oigaged  by  blm.  Plea 
4  alleges  that  the  car  engaged  by  the  plain- 
tiff returned  to  Birmingham  about  10  p.  m., 
and  that  plaintiff  left  tbe  car  when  it  was 
unable  to  travel,  and  that,  It  be  had  re- 
mained with  said  car,  be  would  have  been 
returned  by  defendant  to  Birmingham  by 
8:30  p.  by  means  of  another  car  sent  out 
by  plaintiff;  and  it  Is  alleged  that  bis  faU- 
ure  to  remain  with  tiie  car  and  his  leaving 
the  car  was  the  cause  of  bis  suffering  thb 
damages,  etc.  Flea  6  alleges  that  in  a  short 
time  after  the  arising  of  the  said  ramditton 
resulting  In  the  failure  of  the  car  to  go,  and 
within  three  hours  thereafter,  defendant  bad 
another  car  at  said  point  able,  ready,  and 
wllUng  to  transport  plaintiff  and  said  ims- 
sengers  to  Shadra  Mountain  and  return. 
Wherefore  it  is  alleged  that  the  only  br^ch 
was  the  delay  of  two  boors,  and  that  su<di 
delay  does  not  authorise  nor  entitle  plaintiff 
to  recover  the  damages  here  sought  Plea 
6  is  a  short  plea  of  contributory  negltgmce 
for  a  negligent  failure  to  remain  with  said 
broken-down  car,  as  it  was  their  duty  to  do 
ontU  said  ear  could  return  to  Birmingbam, 
which  it  did  on  the  night  of  the  same  day. 
Plea  7  is  practically  the  same  as  plea  5. 
Pleas  8  and  10  set  up  that  the  automobile 
'  is  a  vehicle  that  Is  not  adapted  to  use  as  a 
means  of  transportation  or  carriage  over 
roads  of  every  kind,  and  is  unfitted  for  travel 
up  certain  bills,  and  that  it  is  not  capable 
of  climbing  all  bills  and  going  to  all  places, 
and  that  this  fact  entered  Into  and  formed 
a  part  of  the  contract;  that  the  car  furnish- 
ed plaintiff  was  of  a  reputable  make,  in  rea- 
sonably and  ordinarily  fit  and  good  condition 
and  working  ordw  at  the  time  It  was  fur- 
nished plaintiff,  and  that,  while  It  was  being 
used  for  the  benefit  of  plaintiff,  it  was  driven 
In  an  ordinarily  careful,  safe,  skillful,  and 
proper  manner,  and  that  while  being  so  driv- 
en, without  negligence  on  defendant's  part, 
It  became  out  of  order,  and  said  Impalrm^t 
prevented  defendant  from  returning  plaintiff 
and  said  passengers  to  Birmingham.  Plea 
8  alleges  practically  the  same  state  of  facts, 
with  the  additional  averment  that  plaintiff 
caused  said  car,  while  heavily  loaded,  to  be 
driven  up  a  steep  bin  and  along  and  up  a 
monntaln  road,  and  thereby  rendered  said 
car  unfit  and  Incapable  of  returning  with 
plaintiff  and  said  passengers.  Wherefore  de- 
fendant says  that  plaintiff  aniumed  the  risk 
of  said  car  getting  out  of  fix. 

The  following  charges  were  refused  the  de- 
fradant:  (32)  "There  can  be  no  recovery  In 
this  case  on  account  of  defendant's  falling 
to  send  anothw  car  to  the  relief  of  plaintiff 
before  plaintiff  left  the  car  that  was  first 
furnished  him  by  the  defendant"  (21)  "If 
the  plalntlfl  voluntarily  left  the  automobile 


that  be  bad  engaged,  tben  yon  cannot  award 
him  any  damages  on  account  of  any  Incon- 
venience, trouble,  Injury,  suffering,  or  ex- 
pense incurred  or  sustained  by  blm  after  the 
time  he  left  the  automobile."  ^  "It  under 
all  the  evidencev  you  are  reasonably  satisfied 
that.  If  plaintiff  had  remained  at  the  automo- 
bile that  he  and  said  ladles  went  In  to 
Shades  Mountain  Inn,  be  would  not  have 
had  to  walk  to  town,  and  would  have  been 
returned  to  Blrmlugham  by  the  defendant  in 
the  night  of  the  day  be  engaged  said  auto- 
mobile, th^  you  cannot  award  him  any  dam- 
ages sustained  by  blm  after  leaving  said  au- 
tomobile." 

Stallings  &  Drennen,  for  appellant  Bow- 
man, Harsh  &  Beddow,  for  appellee. 

WALKER,  P,  J.  This  is  an  action  to  re- 
cover damages  for  the  alleged  negligent 
breach  by  the  defendant  of  Oie  duty  assumed 
by  it  by  a  contract  to  carry  the  plaintiff,  who 
was  engaged  in  the  real  estate  business,  and 
four  ladies,  who  were  his  prospective  custom- 
ers, from  Birmingham  to  Shades  Monntaln 
and  to  return  them  to  Birmingham  in  an  aa- 
tomobUev  the  claim  being  tiiat  the  automobile 
in  whidi  the  party  was  sent  out  brtAe  down, 
owing  to  the  negligence  of  the  defendant  or 
Its  employes,  and  that  the  party  was  not  re- 
turned to  Birmingham  by  the  defendant  and 
was  caused  to  remain  out  on  Shades  Moon- 
tain  for  a  long  time  and  Into  the  n^fat,  and 
finally  to  walk  into  Birmingham;  the  com- 
plaint alleging  tliat  'plaintiff  was  put  to 
great  trouble,  Inconveniencek  and  expense  In 
and  about  getting  himself  and  said  passen- 
gers into  said  Birmingham,  and  was  greatly 
bothered,  and  suffered  great  mental  and  phys- 
ical imin  in  and  about  remaining  at  said 
place." 

[1]  By  motions  to  strike  parts  of  the  cona- 
plalnt  embraced  in  the  above  quotation  and 
by  charges  requested,  the  defendant  raised 
the  question  of  the  right  of  the  plaintiff  to 
have  his  botber  or  mratal  worry  considered 
as  a  basis  for  recoverable  damages.  We  find 
no  error  in  the  rulings  of  the  trial  court  In 
that  connection.  Where,  besides  the  incon- 
venience and  physical  discomfort  resulting 
from  the  breach  of  duty  complained  of,  the 
plaintiff  also  was  subjected  to  vexation,  wor- 
ry, or  distress  of  mind  as  natural,  proximate 
and  reasonably  to  be  expected  consequwces 
of  such  wrongful  act  these  last-mentioned 
results  may  constitute  a  support  for  on 
award  of  additional  compensatory  damages. 
East  Tenn.  Ta.  &  Ga.  R.  Co.  v.  Lookbart,  79 
Ala.  315;  Louisville  &  Nashville  R.  Co.  v. 
Dancy.  97  Ala.  338,  11  South.  796;  Louisville- 
ft  Nashville  R.  R.  Co.  v.  Quick.  125  Ala.  553. 
28  South.  14;  Alabama  City,  O.  &  A.  Co.  v. 
Brady,  160  Ala.  615.  49  South.  851. 

[21  It  is  enough  to  say  of  the  defendant's 
pleas  numbered  3,  4,  5,  6,  and  7  that  each 
of  them  fails  to  aver  either  that  the  plaintiff 
was  at  fault  in  leaving  the  broken  down  car 

Digitized  by  Google 


BTINSON  T.  FAIKCLOTH  BTBD  CQ. 


143 


before  anoUier  car  came,  or  that  defendant 
exercised  propor  care  or  diligence  In  sending 
relief  after  tt  had  notice  of  tbe  trouble. 
Tbere  was  no  error  tn  snBtalnlng  the  demur- 
rers to  those  pleas. 

W  Tbe  averments  of  pleas  8  and  10  do  not 
show  that  any  negligence  of  tbe  plaintiff 
proximately  contributed  to  tbe  results  which 
the  complaint  attributed  to  the  breach  of 
duty  cm  the  part  of  tbe  defendant,  and  plea 
0  afflrmatlTely  shows  that  such  results  were 
■ttrlbntable  to  the  act  of  the  defendant 
These  considerattons  snfflce  to  support  tlie 
coDcloslon  that  there  was  no  error  in  sns- 
tainlng  the  demurrers  to  those  pleas. 

[4]  If  plea  11  could  be  regarded  as  setting 
op  any  matter  of  d^ense,  it  was  matter 
svallable  under  the  plea  of  the  general  Issue, 
and  the  demurrer  to  it  wps  properly  sus- 
tained on  that  ground. ' 

[61  According  to  tbe  plaintiffs  pleading 
and  proof,  part  of  the  duty  assumed  by  the 
defendant  was  to  return  plaintiff's  party  to 
Birmingham  In  an  automobile.  If,  in  conse- 
quence of  the  breakdown  of  tbe  car  in  which 
the  party  was  sent  out,  tbls  duty  could  be 
performed  only  by  def aidant's  sending  anoth- 
er car  for  them,  it  cannot  be  said  that  defend- 
ant was  under  no  obligation  to  send  out  an- 
other car.  In  view  of  the  evidence  tending  to 
show  the  olstence  of  such  duty  and  the  neg- 
llgHit  &ilnre  to  perform  It,  It  was  not  error 
to  refuse  charge  82  requested  by  the  defend- 
ant. 

[II  If,  as  there  was  evidence  tending  to 
show,  the  idaintlff  did  not  abandon  the  bro- 
ben-down  automobile  and  incur  the  trouble 
and  inconrenlraices  of  walking  back  to  Blr- 
mingbam  until  after  the  defendant  had  fail- 
ed, within  a  reasonable  time  after  being  in- 
formed of  the  casualty  to  ttiat  machine,  to 
perform  the  duty  of  returning  the  party  to 
Birmingham  In  an  automobile,  that  conduct 
of  tbe  plaintiff  could  not  be  treated  as  a 
waiver  by  him  of  the  performance  by  the 
defendant  of  the  duty  assumed  by  It  In  that 
regard.  Tills  consideration  discloses  the  In- 
correctness of  charges  21  and  22,  refused  to 
the  defendant,  without  determiniug  whether 
th^  were  otherwise  free  from  fault. 

Tbe  foregoing  disposes  of  tbe  assignments 
of  error  sought  to  be  sustained  by  tbe  argu- 
ment of  the  counsel  for  the  appellant 

Affirmed. 


SnNSON  T.  PAIRCLOTH  BTRD  CO. 
(Court  of  Appeals  of  Alabama.   Dec  19, 1911.) 
1,  WiTREssBs  ii  379*)— iHFuomoBnT— Oon- 

TRADICTOBT  STATEMEIVT. 

Upon  proper  foondation,  a  wltnesB  may  be 
fa^eadied  by  proof  of  contradictory  atatementB 
not  made  in  the  presence  of  the  party  calling 

nSd.  Note.— For  other  eases,  see  Witnesseo, 
Cut.  Dig.  H  1220-1222;  Dec  Dig.  S  379.*] 


SL  Chattel  MOBTaAOES  (1  173*)— Bight  or 

Chattel  Mobtqagee. 

The  right  of  a  chattel  mortgagee  depends 
whoUy  upon  whether  tbe  mortgagor  had  the 
right  to  incumber  Uie  property  when  he  exe- 
cuted tbe  mortgage,  and  nis  interest  at  the 
time  a  levy  was  had  in  detinue  by  the  mort- 
gagee for  the  recovery  of  the  property,  is  Im- 
material, so  tiiat  a  charge  that,  if  at  the  time 
tbe  levy  was  made  the  mortgagor  did  not  own 
such  property,  judgment  should  be  for  the 
daimant,  was  erroneous. 

[Sd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §S  316-326;  Dec  Dig.  S 
178.*] 

8.  TBIAL    (I  252*)— INBTBUCTIOITS— APPUOA- 
BXUTT  TO  BVIDEITCE. 

In  detinue  for  mortgaged  crops,  where  the 
evidence  showed  that  part  of  the  crop  was 
grown  on  rented  land,  and  was  In  conflict  upon 
the  issue  whether  claimant  or  the  mortgagor 
owned  the  crop  on  the  rented  land,  a  ehuge 
assuming  that  all  the  crops  were  grown  on 
claimant  s  land  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  iS  586-612;  Dec.  Dig.  |  252.*] 

4.  TbIAL  (IS  240,  244*)— INSTBUCTIONS. 

A  charge  which  is  argumentative,  and 
which  singes  out  part  of  the  evidence  for  con- 
sideration at  the  jury,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
DlgT  H  Ml,  677-^;  Dec  Dig.  H  240,  244.*] 

5.  Detihttb  (I  25*)— Judgment. 

In  detinue  for  chattels  claimed  by  a  third 
person  where  tht  issue  of  ownership  Is  found 
against  him,  the  proper  judgment  is  condem* 
nation  of  the  property,  and  that  It  is  subject  to 
a  writ  of  detinue,  and  a  judgment  in  favor  of 
plaintiff  against  the  daimaut  for  the  assessed 
value  of  the  property  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Detione, 
Cent  Dig.  H  47-CO;  Dec  Dig.  |  26.*] 

Q.  Appeal  asd  Bbbob  (|  im*}— Dsibbui- 
NATion— Bevebsibu  Ebbob. 

In  an  actioa  of  detinue,  where  tbe  jury  In 
a  verdict  responsive  to  the  issue  found  that  the 
property  belonged  to  the  claimant,  not  to  pl^- 
tlff,  the  error  m  rendering  a  judgment  against 
claimant  for  tbe  assessed  value  of  the  property 
sued  for  is  not  reversible,  but  the  appellate 
court  will  enter  an  appropriate  judgment  of 
condemnation  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fS  4573-4687;  Dec  Dig.  | 
1175.*1 

Appeal  from  Circuit  Court  Coffee  County; 
H.  A.  Pearce,  Judge. 

Detinue  by  tbe  Fairdoth  Byrd  Company 
against  J.  T.  Stlnson,  with  Sarah  Stlnson  as 
claimant  Judgment  for  plaintiff  and  de* 
faidant  appeals.  Affirmed. 

The  following  charge  were  refused  to  tbe 
claimant:  (1)  "If  the  jury  are  not  reasona- 
bly aatlafled  from  the  evidence  In  tbla  case 
that,  at  the  time  the  levy  was  made  upon 
tbe  prop&etj  involved  In  this  suit,  J.  T.  Stln- 
son owned  such  property,  you  will  find  for 
the  claimant"  (6)  "I  charge  yoo,  gentlemen 
of  tbe  jury,  that  the  claimant  In  this  suit 
has  made  out  a  prima  fade  case  as  to  the 
crops  by  allowing  her  title  to  the  land  up- 
on which  the  crops  were  raised,  and  the 
burdoi  of  proof  is  upon  the  plalntllf  to  show 
that  tbe  property  claimed  by  the  claimant 


•Par  atfev  easae  sss  same  topic  and  seeUoa  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key  No.  Bertes  ft  Hep'r  indeiM 

Digitized  by  Google 


07  SOUTUBBN  SBPOBTEB 


ma,  at  the  tbne  of  tba  ezecntlon  at  tbe 
mortgage  relied  on  by  plaintiff  to  recover  on, 
oiwned  tqr  plaintiff."  Tbe  plalntlfl  rdled  for 
recovery  upon  a  mortgage  executed  by  J.  1, 
Stlnson  on  January  17,  1907,  corerlng  oil 
cropB  of  tbe  yean  1006^  1907,  1908,  1909, 
and  1910,  In  Cottea  coonty,  Ala.  It  la  for- 
ttaer  sbown  tbat  the  property  deecrlbed  In 
the  mortgage  was  In  the  possession  of  Btln- 
800,  and  that  be  was  living  on  tbe  land  on 
which  i»rt  of  the  crops  were  grown  at  the 
time  of  the  signing  of  the  mortgage.  The 
claimant  set  up  that  the  lands  were  hers, 
and  that  her  hnsband  did  not  raise  any 
cropB  that  year,  but  merely  superintended 
tbe  raising  of  a  crop  for  her. 

J.  F.  Sanders  and  COande  Rll^,  for  appel- 
lant H.  I*  Martin,  for  qnnUea 

WALKER,  P.  J.  [1]  On  laying  the  prop^ 
predicate,  the  testimony  of  a  witness  may 
be  Impeached  by  the  opposing  party  by 
proof  of  former  statements  made  by  the  wit- 
ness which  are  inconsistent  with  any  part  of 
his  testimony  which  la  material  to  the  Is- 
sue in  tbe  case;  and  It  is  not  a  prerequisite 
to  the  admissibility  of  the  proof  of  such 
contradictory  statements  that  they  were 
made  In  the  presence  of  the  party  in  whose 
behalf  tbe  witness  was  examined.  This  state- 
ment disposes  of  several  of  the  assignments 
of  error  which  are  sought  to  be  sustained  by 
tbe  argument  of  the  counsel  for  the  appel- 
lant. 

[2]  Tbe  following  statements  in  referoice 
to  tbe  several  vnritten  diarges  which  It  Is 
urged  in  argument  were  improperly  r^sed 
to  the  claimant  indicate  a  fault  In  each  of 
those  charges  which,  in  the  opinion  of  the 
court,  Justified  tbe  lower  court  in  refusing 
to  give  it:  If  the  mortgagor  had  the  right 
to  mortgage  tbe  proper^  In  question  at  the 
time  he  executed  the  mortgage  to  the  plain- 
tiff, it  was  immaterial  whether  he  retained 
any  interest  In  It  at  tlie  time  of  the  levy  of 
the  [dainturs  writ  in  detinue.  Charge  1  ig- 
nored this  fact 

lij  Charge  6  Improperly  assumed  that  all 
the  crops  In  question  were  grown  on  land  to 
irtdch  the  claimant  showed  title.  Ttie  evi- 
dence showed  that  part  of  the  crop  was 
grown  on  rented  land,  and  ISie  evidence  was 
In  conflict  on  the  issue  as  to  whether  the 
claimant  or  her  husband,  the  mortgagor, 
owned  the  oop  grown  on  the  rented  land. 

[4]  Gha^  10  was  properly  refused  as 
argumentative,  and  because  It  singled  oat  a 
part  of  tbe  evidmee  for  tbe  consideration  of 
the  jury.  COiarge  12  Ignored  the  evld»ice 
tending  to  show  ownership  by  the  mortgagor 
of  property  ^braced  In  the  mortgage.  As  tx> 
such  property,  authority  from  the  claimant 
waa  not  required  to  give  validity  to  the 
mortgage  In  question.  The  conflict  In  the 
evidence  was  such  as  to  make  tbe  case  plain- 


ly one  la  wUdi  the  claimant  was  not  enti- 
tled to  the  goieral  afBrmattve  diarge  re- 
quested in  her  behalf. 

[I]  Upon  tbe  trial  of  tbe  right  of  property 
in  c^ttela  upon  which  a  writ  of  detlnne  baa 
been  levied,  U  the  issue  la  found  against  tbe 
claimant,  the  appropriate  Jndgmoit  Is  a  con- 
demnatioa  of  the  property,  and  that  it  Is  sob- 
Ject  to  tbe  writ  of  detinue.  The  judgment 
rendered  in  this  case  In  favor  of  the  plain- 
tiff  against  the  dalmant  for  the  assessed 
value  of  tbe  property  sued  for,  together  with 
Qie  costs  of  the  suit,  was  erroneous. 

[I]  This  la  not  an  error  constltatlng  a 
ground  for  the  reversal  of  the  Jndgment. 
Tbe  verdict  of  tbe  jury  was  duly  reoiKHUdve 
to  tbe  issue  Med.  Tbe  record  fumlshlng 
sufllclent  matter  to  amend  by,  the  appropri- 
ate Judgment  will  be  rendered  ber^  and,  as 
so  amended,  the  Judgment  will  be  affirmed. 
Selsel  ft  Go.  V.  FOlmar  ft  Sons.  108  Ala.  491, 
IS  South.  800;  Keyser  v.  Haas,  lU  Ala.  300. 
21  South.  S46;  Gode,  f  6M2.  Tbe  atatnte 
makes  provision  for  tiie  proceedings  against 
the  principal  and  sureties  <m  the  dabn  bond 
In  the  event  of  the  failure  of  tbe  claimant  to 
deliver  tbe  property  for  which  Judgment  la 
raidered  against  her.  Code,  If  00^  8792. 

Gorrected  and  affirmed. 


WRAT  V.  STATB. 
(Court  of  Appeals  of  Alabanuu  Z>ee.  21,  1911.) 

1.  iNDtCnfENT  AND  IlTFOBVATION    (|  72*)  — 
Al<TEBNATXVX  AXLXOATIONS. 

Under  Code  1907.  f  6300,  punisUng  assault 
or  assault  and  battery,  an  affidavit,  lile^g 
that  accused  assaulted  a  person  named  wlUi  a 
pistol  or  other  weapon,  or  unlawfolly  assaulted 
such  person,  or  nniawfally  assaulted  and  beat 
sucb  person,  charges  offenses  of  equal  degree, 
subject  to  ue  same  ponlabment;  and  the  of- 
fenses may,  as  authorised  by  seetltm  71R1,  be 
charged  in  the  alternative  In  the  same  count. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  lofomutlon.  Gent  Dig.  H  180-198;  Dec 
Dig.  {  72.*] 

2.  InoionDEiiT  and  Ihtobmatioii  (|  186*)— 

OFFEKSIS  iHOUJDXn  IN  Ohabok. 

Under  the  affidavit,  accused  could  be  con- 
victed  of  assault  and  batter;. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  i  185.*] 

8.  Assault  and  Battbbt  {|  89*)— CnnaiTAi; 
BBSFONSiaiLnT  —  BviDiHCB — AnioasiBii^ 

ITT. 

On  a  trial  for  assault  and  battery,  it  Is 
competent  to  show  what  was  s^  and  done  by 
those  preseat  during  the  assault  as  giving  char- 
acter to  the  aasanlL 

[Bd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  1 128;  Dec  Dig.  S  89.*] 

4.  CBnaKAi.  Law  <i  868*)— Bvumenob— Ras 
OnsTA. 

It  is  competent  to  show,  on  a  trial  for  as- 
sault and  battery,  what  was  said  and  done  by 
those  present  during  tbe  assault  as  a  part  of 
the  res  gestea. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  812;  Dec  Dig.  {  SOS.*] 
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&  CBDOirAX.  IiftV  (I  448*)— BTZDKim— Bb- 
XJKT  OF  AO0nS>I>—  ADKiaSIBH.TrT. 

On  a  trial  for  uaault  and  battery,  a  qaes- 
tlon  whether  promcator  had  a  hatchet  and  ex- 
pected ontaidera  waa  ohiecdonable,  as  calling 
lor  testboonr  hj  intiieas  on  the  mental 
itate  of  anouier. 

[Ed.  Note.— For  other  caees,  see  Grimioal 
Law.  Gent.  Die  1 1037;  Dec.  Dls.  1  448.*] 

&  Crdiiiiaz.  XAw  (i  368*)— Btidbhob— Ao- 
losaiBiiJXT— SuTxuxnn  or  Tbxbd  Pn- 

80HB. 

On  a  trial  for  assault  and  battery,  the 
testimony  of  a  witness  as  to  what  he  toid  an 
officer  or  others  after  the  assault  Is  lnado:iis- 
sible. 

[Eid.  Note.~For  other  eases,  see  Grimlnal 
Uw,  OSttt.  Die  S  816;  Dec  Dig.  |  868.*] 

7.  Wirmsan  ({  268*)— Cboss-Bxamihation 

— ElVIDKKOE— ADHISSIBXIITT. 

On  a  trial  for  assault  and  battery,  it  is  er- 
ror to  allow  the-prosecntor  to  testify  on  crois- 
ezunination  as  to  his  nncommunicated  pur- 
pose in  having  a  weapon,  or  to  elicit  from  him 
iriiat  he  tesuSed  wi  the  nhject  in  a  former 
trisL 

[Ed.  Note.— For  other  casesi  see  Witnesses, 

Dec  Dig.  I  268.*] 

&  WrrNESSKS  (|  270*)— Cbosb-ExauiNation. 

It  is  not  error  to  refdke  to  allow  accnsed, 
on  a  trial  for  assault  and  battery,  to  extend 
the  cross-examination  of  the  proeecnting  wlt- 
aess  to  inquiries  on  Immaterial  matters,  or  to 
refoM  to  allow  questioiui  fully  answered. 

[Bid.  Note^For  other  caaes,  see  Tntneeees. 
Cent.  Dir  H  8%  QBCMffi?;  Dec  Dig.  {  27a*] 
9l  CBDanu.  Law  (g  S80*)— Btii>ihc»-Obab- 

ACm  OF  AOOUBBD. 

It  is  proper  to  refuse  to  permit  accused, 
on  trial  for  assault  and  battery,  to  testify  that 
another  case  against  him  had  Men  nolle  proe'd 
in  the  absence  of  any  connection  of  the  two 
effenees  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Dec  Dig.  I  380.*] 

lOt.  ABaAin,T  AND  Bahxet  (i  88*)— BTiinHCB 

— ADiaasiBiurr. 

On  a  trial  for  assault  and  battery,  evl- 
doice  whether  a  witness  had  a  pistol  on  bis 
person  the  day  before  the  trial  while  in  court 
was  immaterlaL 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec  Dig.  {  83.*] 

U.  CanaiTAL  Law  (|  775*)— Tbiaj>-IN8TBuo- 

TIOHS— AlJBI. 

A  charge  that,  in  weighing  the  testimony 
of  an  alibi,  the  Jury  most  gire  it  the  same 
wei^t  they  ^ve  any  other  material  fact,  and 
if  accused  fails  in  the  proof  of  bis  alibi  it  is 
a  dreomstance  that  may  be  weighed  against 
him,  la  eraneetiott  ima  otiier  erldence,  is 
proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1893-1837;  Dec.  Dig.  f 
7(o.*] 

Appeal  from  Criminal  Court,  Jefferson 
Coimty ;  H.  Frank  Cahalan,  Judge. 

Ridiard  Wray  was  conTicted  of  assault 
and  battery,  and  he  appeals.  Affirmed. 

Tbe  affldcTtt  u  amended,  omlttlnK  the 
forma]  duutfbig  pert,  le  as  follows:  "J.  J. 
BaxtNT,  who,  being  duly  sworn,  says  that  be 
hu  ^obetAe  cause  to  bdlere  and  does  be- 
llere  that  Richard  Wray,  alias  Dick  Wray, 
wboee  name  is  otherwise  unknown  to  affiant, 
wtttiln  12  montlia  before  making  this  afflda- 


Tlt,  In  said  cotmty,  did  onlawfolly  aasanlt 
Arlle  Barber  with  a  pistol  or  other  weapon, 
or  did  unlawfully  assault  Arlle  Barber,  or 
did  unlawfully  assault  and  beat  Arlle  Bar- 
ber." Tbe  demurrers  raise  the  question  as 
to  tbe  altematlTe  averment,  both  as  to  the 
means  and  as  to  the  ofleDse,  and  the  fact 
that  the  affidavit  charged  the  commission  of 
more  than  one  offense.  The  portion  of  the 
oral  charge  excepted  to  is  as  follows:  "In 
weighing  the  testimony  of  an  alibi,  yon  must 
give  that  same  weight  as  yon  would  any  oth- 
er material  fact  in  the  case.  If  the  defend* 
ant  should  fall  in  any  way  or  any  manner  in 
the  proof  of  this  alibi,  It  Is  a  drcnmstance 
that  may  be  weighed  against  the  d^endant 
in  connection  with  the  other  evidence." 

O.  P.  Beddow  and  Gibson  ft  Davis,  for  ap- 
pellant B.  C.  Brlckell,  Atty.  Gen.,  and  Wil- 
liam L.  Martin,  Asst  Att7.  Gen.,  for  the 

State. 

PELHAM,  J.  [1]  The  amended  affidavit 
charged  offenses  of  equal  degree,  subject  to 
the  same  punishment,  and  was  not  subject 
to  the  demurrers  interposed.  Such  offenses 
may  be  charged  in  the  alternative.  Code 
1907,  SS  6306.  7161;  Bonner  v.  State.  97  Ala. 
47.  12  South.  408;  McGlellan  t.  State^  118 
Ala.  122.  23  South.  732 ;  Sims  T.  State,  135 
Ala.  61,  33  South.  162. 

[2]  Under  the  cfaa^  preferred,  the  de- 
fendant could  be  convicted  of  assault  and 
battery.  Smith  t.  States  123  Ala.  64,  26 
South.  641. 

[3, 4]  It  was  competent  to  show  what  was 
done  and  said  by  those  present  during  tbe 
commission  of  the  assault,  both  as  directly 
going  to  give  <^aracter  to  the  assault  and  as 
part  of  tbe  res  gestse.  Smith  v.  State,  128 
Ala.  64,  26  South.  641. 

[S,  B]  The  objections  to  the  questions  ask- 
ed the  witness  Fulton  about  a  discussion 
and  what  was  said  at  another  time  than  on 
tbe  occasion  of  the  assault,  and  subsequent 
to  the  assault,  were  properly  sustained.  The 
question  asked  this  witness,  "Did  not  Mr. 
Barber  have  a  hatchet  and  expect  outsid- 
ers?" called  for  testimony  by  the  witness  of 
the  mental  status  of  anotiier  person,  and  an 
objectlott  to  it  was  properly  sustained. 
What  tbe  witness  told  an  officer  or  others 
after  the  assault  was  not  admissible. 

[7, 1]  It  was  not  proptf  to  allow  the  iwos- 
ecutlng  witness  to  testify,  on  cross-examina- 
tion, to  bis  nn communicated  purpose  or  se- 
cret intuit  in  having  tbe  hatdiet,  nor  to  elicit 
from  him  what  he  swore  on  the  subject  in  a 
former  trlaL  Tbe  court  committed  no  ettar 
In  refusing  to  allow  tbe  defendant  to  extend 
the  cross-examination  of  the  prosecuting  wit- 
ness to  Inqolrlee  about  immaterial  matters, 
or  In  refitting  to  allow  questions  vihlA  bad 
beoi  fully  answered.  Uoulton  v.  States  88 
Ala.  116,  6  South.  768,  6  L.  B.  A  301 ;  Mar- 
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tin  T.  State,  104  Ala.  78,  16  South.  82 ;  Bra- 
ham  T.  State.  143  Ala.  28,  38  South.  919; 
Newman  t.  State,  160  Ala.  102,  4S  South. 
786. 

[II  It  was  Immaterial  that  some  case 
against  the  defendant  (the  record  does  not 
disclose  that  it  had  any  connection  with  the 
particular  offense  for  which  the  defendant 
was  on  trial)  had  been  nolle  pros'd  in  the  po- 
lice court ;  and  the  court  correctly  refused  to 
allow  defendant,  when  being  examined  as  a 
witness,  -to  testify  to  the  fact,  If  it  was  a 
fact. 

[IS]  Whether  or  not  the  witness  Fulton 
had  a  pistol  on  his  person  the  day  before  the 
trial  while  In  court  was  CTttrely  Immaterial 
and  Irrelevant  to  the  Issues. 

[11]  The  portion  of  the  court's  oral  charge 
on  the  question  of  alibi  to  which  exception 
was  reserred  Is  free  from  error.  Jadcson 
T.  State,  U7  Ala.  155.  23  Sooth.  47. 

Mo  error  being  shown  by  the  record,  the 
case  will  be  affirmed. 

Affirmed. 


NORTH  ALABAMA  TRACTION  00.  T. 
TAYLOR. 

(Court  of  Appeals  of  Alabama.   Dec.  lO.  1911.) 

1.  BviDBNCE  (I  471*)— Opinion  BvinCNCn— 
Conclusions. 

In  an  action  for  Injuries  to  a  street  car 
passenger,  questions  asked  a  witness  whether 
the  car  was  not  ronuing  slowly  enough  for  a 
woman  to  get  off  In  safety,  and  It  plaintiff  did 
not  change  her  mind  about  aUghting.  were 
properly  ezduded.  as  caning  for  the  witness' 
opinion. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Dec.  Dig.  t  471.*] 

2.  Nkguoxncb  (8  1^*)— OoNTBiBmoBT  Vwa- 

UOBRCB— BUBDEN  OF  PBOOr. 

When,  in  an  action  for  negligent  personal 
Injury,  contributory  negligence,  as  well  as  the 
general  issue,  is  pleaded,  allegation  In  the 
complaint  that  plamtiff  used  due  and  proper 
care  does  not  affect  the  role  placing  the  burden 
to  prove  contributory  negligence  on  defend- 
ant 

[Bd.  Noter-For  other  cases,  see  MegUgence, 
Gent.  Dig.  i|  229-2S4;  Dec.  Dig.  1 122.*r 

3.  Trial  (5  234*)— Instkuctions. 

In  an  action  against  a  street  railway  com- 
pany for  injory  to  a  pasaenger,  an  inatmction 
that  she  could  not  recoTer  if,  after  a  caiefal 
conaideration  of  all  the  evidence,  an  Individual 
juror  was  satisfied  by  any  material  part  of 
the  evidence  that  she  ought  not  to  recover  was 
properly  refused. 

.  Note.— For  other  eases,  see  Trial,  Dee. 
{  234.*] 

4.  Appeal  and  Bbsok  (|  768*))— BanETB— 

SUFFICIENOT. 

Civ.  Code  1907,  p.  1508,  rule  10,  requir- 
ing each  ground  of  error  insisted  on  to  be 
separately  presented,  is  not  complied  with  by 
submitting  a  single  prppoeition  dealing  in  a 
summary  way  with  several  rulings  involving 
different  proposltloni. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3093;  Dec  Dig.  )  758.*] 


(Ala. 

5.  Tbial  (I  260*)— iNRBUOnOm— RKTUBAIi— 

Mattks  €k>VEREn. 

Instructions  covered  by  other  instmetions 
given  are  ivoperly  refused. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  II  651-659;  Dee.  Dig.  |  260.*] 

a.  Trial  (|  194*)— Ihstbuctioks— Irtadino 
Jubt's  Pbotince. 

In  an  action  for  personal  injon  to  a  street 
car  passenger,  an  instruction  that  it  was  negli- 

fent  for  one  of  her  age  to  attempt  to  alight 
rom  a  moving  car.  If  she  attempted  to  do  so, 
and  if  such  attempt  caused  her  injury,  was 

Eroperly  refused,  as  invading  the  jury's  prov- 
ice;  the  evidence  presenting  a  jury  queettoA 
whether  plaintiff's  act  was  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  TM,  Dee. 
Dig.  I  194.*) 

Appeal  from  Iaw  and  Equity  Court,  If  or- 
gan County;  Thomas  W.  Wert,  Judge. 

Action  by  Laura  Taylor  against  the  North 
Alabama  Traction  Company  for  damages  for 
injury  while  a  passrager.  Judgment  for 
plaintiff,  and  defmdant  aniesls.  Afflimed. 

The  two  questions  pn^Ktunded  to  Zdla 
Ooleman  on  fzoas-ezamination  were:  "CI) 
She  started  to  off  while  It  was  not  nm- 
ning  slow  oiongh  for  a  woman  to  get  ofT  In 
safety,  la  that  right?  (2)  Isn't  it  a  fact  that 
when  the  car  stopped  she  was  going  down  to 
the  next  comer,  and  changed  her  mind  after 
the  car  stopped  again?" 

The  following  charges  were  rtfused  the 
defenitont:  0t)  Afflrmattve  charge  as  to  the 
first  count  Same  as  to  the  seocmd  count. 
<9)  "The  plaintiff  cannot  recover  damages  in 
this  case  if,  after  a  careful  conslderatiim  of 
all  the  evidence,  an  Individual  Juror  Is  aat- 
Isfled  by  any  material  part  of  the  evidence 
that  she  oi«ht  not  to  recover  damages."  (15> 
"It  was  n^Ilgence  on  the  part  of  the  plain- 
tiff at  her  age  to  attempt  to  get  off  a  mov- 
toS  car,  if  you  btiiere  from  ttie  evidence  she 
did  so  attempt;  and  If  you  further  believe 
that  from  said  attempt  the  injury  to  bar 
thereby  resulted,  thte  was  negligence  on  her 
part,  for  which  she  Is  not  oitltled  to  recover 
in  this  action.** 

John  C.  Eyster,  for  appellant    Wert  & 
Lynne,  for  appellee. 

WAIiKBR,  P.  J.  The  complaint  attributes 
the  injury  complained  of  to  the  alleged 
ligence  of  the  defoidant^  (appelant  bere) 
employe  or  employes  in  diarge  of  a  street 
car  on  whldi  the  plaintiff  was  a  passenger 
In  starting  ttie  car  while  the  plaintiff  was  In, 
the  act  of  alighting.  The  defendant  pleaded 
tiie  graeral  Issae  and  also  contributory  neg* 
llgence  on  the  part  of  this  plaintiff. 

[1]  The  rulings  of  the  court  in  sostnlning 
objections  by  the  plalnflfl  to  two  qneettons 
propounded  to  plaintiff's  witness  ZeUa  Cole- 
man on  cross-examination  are  assigned  as 
errors.  Badi  of  diose  questions  caUed  for  a 
mere  deduction  or  opinion  of  tbe  witness,  and 


97  SOUTHBBN  RBPOBTBB 


1^ 


•For  otiiar  cases  see  same  b^te  and  seoUoa  NUHBBR  la  Oso.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rop'r  aaa< 

Digitized  by  Google 


AlL)       DZSTBIOT  QKAJStD  X^ODOB  NO.  28, 


1,  U.  a  O,  T.  IN  AMXBIGA.      HILL  U7 


It  was  not  error  to  snataln  llie  ob|MtloiiB  In- 
terposed to  them. 

Q]  It  IB  eaggested  that  vritten  charge  2 
requested  by  the  defendant  should  have  been 
given,  because  of  the  absence  of  proof  to  sus- 
tain the  allegation  ot  count  1  of  the  com- 
plaint that  the  plaintiff  was  "exercising  all 
due  and  proper  care  on  her  part"  Under  the 
erldence,  it  was  a  quesUon  for  the  Jury 
whetbra  such  was  the  fact  Besides,  It  seems 
that  wbeo  contributory  uegllgmoe,  as  well  as 
the  general  Issue.  Is  pleaded,  sucli  an  aver- 
ment In  the  complaint  does  not  change  the 
burden  of  proof,  and  that  In  such  case  a  de- 
fendant who  sets  up  and  relies  on  the  defense 
of  coatribntory  negligence  has  the  burden  of 
proTlng  that  defense.  McDonald  t.  Hont- 
gom«ry  Street  Ballway,  UO  Ala.  161, 177.  20 
South.  317. 

The  <ml7  reason  advanced  by  counsel  for 
tlie  appellant  for  ImpatU^  exrox  to  the  refus- 
al to  give  charge  8  requested  In  Its  behalf  is 
that  there  was  an  absence  of  proof  to  sus- 
tain the  all^aUon  of  the  second  count  of  the 
complaint  In  reference  to  the  conductor's  sig- 
naling the  car  to  start  This  claim  Is  not 
foimded  In  tact  There  was  pcoot.  In  sui^ 
port  of  the  allegation  referred  to. 

[S]  There  was  no  error  In  the  refusal  to 
give  Cbaxge  9  requested  by  the  defokdant 
That  diaige  was  snsceptlble  of  conveying  the 
tmpKCBBlim  tiiat  the  plalntlfTs  right  to  a  re- 
corery  did  not  OepenA  upon  the  findings  by 
tiw  Jnry  m  tlie  issues  of  tect  submitted  to 
Qiem,  but  nd^  be  defeated  U  a  Juror  was 
satiafled  from  the  evldoice  that  *Uie  ought 
not  to  reooTO,"  withont  regard  to  whether 
the  law,  as  aivUeable  to  0ie  fhcts  as  ftnind 
fram  ttte  evidence,  would  justify  such  a  con- 
dnaton. 

[4]  £n  the  twlef  of  fba  counsel  for  tiie  ap- 
pellant It  Is  steted  that  "charges  12.  18,  17, 
18,  19,  21,  and  24  should  hare  been  given;" 
snd  the  (Holy  ivoposltUm  advanced  in  support 
(tf  this  assertlcm  Is  that  "a  ressonable  time 
Is  all  that  Is  required  of  defendant  to  allow 
pssicngcrB  to  make  up  their  minds  as  to 
whether  they  will  get  oft.  or  remain  In  the 
car."  The  duu^Ees  mentioned,  considered  to- 
gether, tondTed  several  s^wrate  and  distinct 
propoattltms.  This  snmmaxy  method  of  deal- 
iDg  with  a  number  of  mUngs  Involving  dif- 
ferent propositions  Is  not  a  compliance  with 
the  reqalzement  of  the  rule  govnnlng  the 
method  of  pniparinc  a  brief  In  bdialf  of  the 
appellant  that  each  ground  of  error  Insisted 
on  be  '^sparatily  presented  and  numbered 
In  propiir  order"  (Civil  Oode  1907,  p.  1508, 
role  U^t'snd  cannot  be  regarded  as  sodi  an 
insistence  in  argument  on  the  assignments 
of  enor  so  referred  to  as  to  put  upon  tlie 
court  the  duty  of  revtewlng  the  several  rul- 
ings thus  marely  called  to  Ito  attention. 
Harper  v.  Salsin  Feittllzer  Oo.,  148  Ala. 
3001,  42  South.  560;  Hodge  et  aL  v.  Rambo, 
155  Ala.  175,  45  South.  e7&    Besides,  it  Is 


apparent  at  a  gtonce  that  some  of  the  charg- 
es embraced  In  the  one  sweeping  Imputation 
of  error  were  properly  refused  on  the  au- 
thority of  the  ruling  In  the  case  of  Highland 
Avenue  &  Belt  R.  Co.  v.  Burt,  92  Ala.  291, 
9  South.  410,  13  L.  R.  A.  95,  as  to  the  duty 
of  tbe  conductor  of  a  street  car  to  see  and 
know,  before  starting  the  car  again  after  it 
has  stopped,  that  no  passenger  is  In  the  act 
of  getting  oft  or  on,  or  otherwise  Is  In  a 
perilous  position. 

[S]  The  appellant  cannot  complain  of  the 
refusal  of  the  court  to  give  chax^  11,  17. 
and  25,  as  it  had  the  benefit  of  the  proposi- 
tions embodied  in  those  char^  under  other 
written  charges  given  at  Its  Instonce. 

[I]  Charge  16  requested  by  the  defendant 
was  properly  refused,  as  being  an  Invasion  ct 
the  province  ot  the  Jury.  The  evidence  In  the 
case  was  such  as  to  make  it  a  question  for 
the  Jury  whether  an  attempt  by  the  plaintiff 
to  alight  from  a  moving  street  car  constitut- 
ed negligence  on  her  part  Watklns  v.  Birm- 
ingham Railway  &  Electric  Co.,  120  Ala.  147, 
24  South.  392.  48  L.  B.  A.  297. 

Affirmed. 


DISTRICT  GRAND  LODGE  NO.  28,  UNIT- 
ED ORDER  OF  ODD  FELLOWS  IN 
AMERICA.  V.  HILL. 

fCourt  of  Apppslii  of  Alabama.   Dee.  1,  1911.) 

1.  Insubakce  (S  818* )— Mutual  BBNinr  In- 
sDBAiTcs— Actions  ok  Policies— Pabties. 

Where  the  constlttttion  of  a  state  grand 
lodge  of  a  fraternal  order  provides  that  every 
member  of  each  of  its  lodges  in  good  financial 
standing  Is  Insured  In  tbe  sum  of  |600,  tbe  order 
Is  a  beneficial  life  Insurance  association,  and, 
though  for  the  convenience  and  proper  man- 
agement of  the  insurance  feature  it  has  a 
special  endowment  department  tbe  order,  and 
not  tbe  endowment  department  is  liable  on 
contracts  of  insurance. 

[Ed.  Note. — For  other  cases,  see  Insucance, 
Cent  Dig.  8  1994;  Dec.  Dig.  {  813.*] 

2.  IirsnRANCB  ({  818*)— Mutual  BENsnT  In- 

SUBANCB— INSUUABLE    I  NTEBEST— EVIDENCE. 
In  an  action  on  an  insurance  policy,  evi- 
dence that  the  beneficiary  therein,  who  was  no 
relation  to  the  insured,  upon  his  request  and 

gromiae  to  will  her  bis  life  insurance,  moved 
Ito  his  house  and  cared  for  him  untU  his 
death,  and  tbat,  In  pursuance  to  such  agree- 
ment, he  did  in  fact  surrender  an  existing  pol- 
ity, and  had  a  new  one  issued  with  her  as  ben- 
eficiary, was  relevant  to  show  her  insurable  in- 
terest. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I  2003;  Dec  Dig.  {  818.*] 

8.  iRBCBAifoa   (I  767*)— McrruAL  Bbnetit 

INSUBANCB— iNaUBABLE  IHTBBBST, 

Where,  at  the  time  a  person  was  made  a 
beneficiary  upon  a  policy  of  life  Insurance,  she 
had  cared  for  the  insured  for  three  years  at  an 
average  cost  of  $16  a  montli,  under  an  agree- 
ment that  he  would  will  her  his  life  insurance, 
she  had  such  an  Insurable  Interest  as  will  ren- 
der untenable  an  objection  that  the  certificate 
was  void  in  its  inception  as  a  wager  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S8  1929-1931;  Dec.  Dig.  {  767.*] 
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4.  With la ere  ({  138*>— CoMpmator— Ihbub- 

ABLB  InIEBXST. 

The  benefi(darT  on  poUcy  of  life  insar- 
■nee  wu  competent  to  teittfy  aa  to  facts  show- 
ing her  insurable  Interest  in  an  action  by  her 
a^nst  the  insarance  company  on  the  cer- 
tificate, as  it  was  not  the  assertion  of  a  claim 
against  the  estate  of  decedent 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Gent  Dig.  i|  666-5e»:  Dec  Dig.  |  133.*) 

5.  INBUBANOB  (J  750*)— MimTAI.  BENEFIT  IH- 
StTBAnCB— FOBFEITITBS  — ConflTBnCnON  Of 
CONSTITtmON  AND  BT-IiA.WS. 

niongh  the  constitution  of  a  beneficial  life 
Insurance  association  providei  that  a  member 
of  a  lodge  whidi  la  not  In  good  flnandftl  stand- 
ing with  the  order  on  account  of  nonpayment 
of  does  la,  during  such  period  of  disabilit?*  not 
insnred,  the  association  must  furnish  reason- 
able security  to  Its  members  against  the  neg- 
llgence  and  InefllclenCT  of  the  officers  nnder 
whose  control  its  affairs  are  placed,  and  the 

firoTisIon  cannot  be  asserted  as  a  defenae  nn- 
eSB  made  out  with  literal  exactness. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  1895,  1896.  1908;  De&  Dig.  f 
7G0.*] 

6.  ImuRAiTOB  (I  7B5*)— BffimrAt.  Bsttsnr  In- 

SUBANC»— FOBTEITnRB— WAIVIE  OF  RlQHT. 

Where  the  constitution  and  by-laws  of  the 
stete  grand  lodge  of  a  fraternal  life  insurance 
association  iat>vided  that  subordinate  lodges  in 
arrears  should  be  suspended,  that  no  member 
thereof  should  be  entitled  to  insurance  during 
the  suspension,  and  that  reinstatement  might 
be  had  by  the  payment  of  a  certain  sum  per 
member,  and  the  constitution  and  by-laws  of 
the  order  provided  for  certain  notice  in  the 
lodge  publication  of  such  deliuquenc?,  failure 
to  notify  a  subordinate  lodge  claimed  to  have 
been  delinquent  at  the  death  of  an  Insured 
member,  or  to  attempt  to  collect  the  penalty 
on  reinstatement,  taken  with  the  collection 
and  retention  of  does  in  arrears,  amount  to  a 
waiver  of  the  right  to  forfeit  poUdes  for  the 
allied  delinquency  of  the  lodge. 

raid.  Note.— For  other  cases,  see  Insurance, 
Ouit  Dig.  II  1907-1916;  Dec  Dig.  |  755.*] 

7.  ApFEAL  and  ElBBOB  (|  1002*)— Betiew— 

CONCLTJSITBNESS  OF  TKBDICT. 

Where,  in  an  action  on  an  insurance  policy 
of  a  fraternal  benefit  association,  the  evidence 
whether  the  insured  paid  his  dues  is  confiicting, 
the  verdict  of  the  Jury  thereon  Is  conclnsivc 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {|  8935-3937;  Dec  Dig.  I 
1002.*] 

8.  INSUBANCE  (I  789*)— MlJTUAL  BENEFIT  IN- 
BUBANCE  —  PBOOFB  OF  DEATH  — WAITEB  OF 

Defects. 

Defects  in  proofs  of  death  under  an  in- 
Borance  policy  are  waived  by  failure  to  make 
■eaaonable  and  specific  objection  thereto,  so 
that,  where  a  fraternal  benefit  association,  up- 
on receipt  of  proofs  of  death  of  an  insured, 
based  Its  refusal  to  pay  upon  the  ground  that 
the  lodge  to  which  the  member  bdonged  was 
in  arrears  with  the  erand  lodge  at  the  time 
of  his  death,  It  thereby  waived  any  other  de- 
fense which  may  have  existed  in  the  proofs 
wben  presented. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  1 1965;  Dec  Dig.  |  789.*] 

Appeal  from  Gircnlt  Oonrt,  Montgomery 
Ooonty;  W.  W.  Pearson,  Judge. 

Action  by  Annie  Hill  against  the  District 
Grand  Lodge  No.  28,  United  Order  of  Odd 
Fellows  In  America.  From  a  judgment  for 
plalntlfiF,  defendant  appeals.  Affirmed. 


The  facts  suffldoitiy  appear  In  the  opin- 
ion of  the  court  The  following  portions 
of  the  oral  charge  were  excepted  to:  (1) 
"But  It  Is  Insisted  here  by  tbe  plaintiff  that 
Pines  was  financial.  In  that  he  was  entitled 
to  certain  slclc  bw^ts,  and  that  these  sick 
benefits  paid  the  premium.  If  that  be  tna, 
then  he  would  have  been  financial,  if,  aa  a 
matter  of  fact,  his  Indebtedness  to  the  local 
lodge  had  been  paid  at  tbe  time  of  his  death, 
either  In  money  sent  by  him,  or  by  the 
beneficiary,  to  the  lodge,  or  if  tiie  mon^ 
was  taken  oat  of  the  ddc  ben^t  to  wbldi 
he  was  entitled  and  appropriated  to  the  pay- 
ment of  the  pranlnm."  C&  "It  yon  find 
from  this  evidence,  in  connection  with  this 
policy  that  was  offwed  in  eridence,  that 
there  was  an  endowment  department  of  the 
defendant,  whldi  was  controlled  and  operat- 
ed In  effect  by  the  defwdant  itself  tiirongh 
Its  execatlTe  ownmittee^  w  through  its  grand 
offlcerik  and  that  the  degnrtinait  represent 
Ing  the  company  Itself  issued  this  policy, 
then  the  defoidant  would  be  liable  for  tbe 
acts  of  its  departraeot  In  Oiat  behalf." 

Tbe  following  charges  were  refused  tbe 
dtfendant:  (8)  "If  tbe  policy  sued  aa  bad 
become  null  and  TOld  before  tbe  death  of 
said  Pines,  the  evidence  in  this  case  does 
not  show  a  waiver  of  said  forfeiture  after 
his  death."  QSH  "Tbe  policy  offered  in  evi- 
dence la  this  case  does  not  purport  to  be 
the  contract  or  policy  or  certlflcate  of  the 
defendant"  (6)  "Unless  the  evidence  la  this 
case  shows  tlut  said  Fines  was  In  good 
standing  in  bis  lodge  and  tbe  ordw  at  the 
time  of  bis  death,  and  that  due  inoof  there- 
of was  famished  tbe  said  endowmeat  da* 
[wrtment  as  stated  In  said  forfeiture,  the 
pbiintlff  cannot  recover  heretai."  (12)  *'If 
the  jury  beUeve  from  the  evidence  In  this 
case  that  at  tbe  time  of  tbe  death  of  Flnea 
his  lodge  bad  not  sent  to  the  endowment 
secretary  35  cents  dnes  paid  by  said  Pines, 
or  at  his  Instance,  for  May,  Jane,  or  July, 
1908,  the  plaintifl  cannot  recover."  (9)  Prac- 
tically same  as  12.  (10)  "If  the  Jury  believe 
from  tbe  evldoice  that  said  Pines,  or  bis 
lodge,  failed  to  comjily  with  the  requirement 
set  forth  in  said  policy,  aodi  foUore  render- 
ed said  poUcy  null  and  void."  Qt)  '*If  the 
Jory  believe,  team  all  the  evidence  In  this 
case,  that  tbe  lodge  of  wbtdi  said  Plnea  waa 
a  member  failed  to  fbrward  to  tbe  endow- 
ment secretary,  <m  or  before  the  10th  day 
of  May,  June,  or  Jnly,  1008,  8{t  coits  for 
eadi  financial  membw  m  said  lodge  nil  at 
the  time  said  does  became  due  under  said 
poUcy,  the  lOaintlff  cannot  recovw."  The 
other  charges  assert  the  proposition  of  no 
waiver  of  death  notice. 

Ball  &  Samford.  for  appelant  Tyson, 
Wilson  ft  Martin,  for  a^ttflee. 

DB  GRAFrSNRIBD,  J.  Tbe  Grand  Unit- 
ed Order  of  Odd  Fellows  In  America  la  a 
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beaefldal  uuincorporated  association  operat- 
ing In  tbe  United  States,  and  baTing  for  its 
object  tlie  social  enjoyment  and  good  fellow- 
Bblp  of  tta  members,  the  Insurance  of  their 
Jlres  tor  tlie  benefit  of  tbelr  wives  or  chil- 
dren, or  such  other  persons  as  the  members 
ma7  designate  as  their  bene^clarles,  and  pro- 
Tiding  means  for  the  comfort  or  sustenance 
of  Its  members  when  slcfc,  their  funerals,  etc. 
The  order  seems  to  be  composed  of  one  Su- 
preme Lodge,  of  Grand  Lodges,  and  of  lodges. 
The  Supreme  Lodge  is  the  general  govern- 
ing body  of  the  entire  order,  having  cer- 
tain officers  whose  duties  require  them  to 
Buperrise  the  various  Grand  Lodges,  and  the 
Grand  Lodges  are,  of  course,  subject  to  all 
the  reasonable  rules  and  regulations  adopt- 
ed by  the  Supreme  Lodge.  A  Grand  Lodge 
appears  to  be  that  part  of  the  order  which 
governs  Its  business  and  social  affairs  in  a 
state  or  territory,  and  a  lodge  that  part  of 
It  which  Is  confined  In  Its  operations  to  a 
particular  community.  The  Supreme  Lodge, 
the  Grand  Lodges,  snd  the  various  lodges 
coostttute  the  order  or  society.  1  Bacon 
on  Benefit  Societies  and  Life  Ins.  |  74. 

[1]  In  Alabama  the  Grand  Lodge,  through 
«hi<^  the  order  operates  in  the  state,  Is 
known  as  "District  Grand  Lodge  of  Alabama 
No.  23,  Grand  United  Order  of  Odd  Fellows," 
and  In  article  3  of  the  constitution  of  said 
Grand  Lodge  it  Is  provided:  "The  amount 
of  insurance  to  which  each  member  shall  be 
entitled  under  this  plan  shall  be  five  hundred 
dollars  to  be  paid  to  the  person  or  persons 
named  on  the  face  of  the  policy  within  six- 
ty days  after  the  filing  of  the  death  notice, 
as  per  requirements  under  article  xl  of  this 
eonstitntion.*'  Under  the  constitution  of  the 
parent  order,  a  member  In  good  standing  In 
his  lodge  is  a  financial  member,  and  each 
Grand  Ix>dge  Is  authorized  by  proper  by- 
laws to  create  an  endowment  department, 
and  to  compel  each  of  Its  members  to  be- 
come an  endowment  member.  Under  the 
CDnstitatloo  of  the  endowment  department  of 
the  Grand  Lo^  in  control  of  the  alfalrs  of 
the  order  in  Alabama  and  known  as  "Dis- 
trict Grand  Lodge  of  Alabama  Number  23, 
Grand  United  Order  of  Odd  Fellows,"  every 
^"iinf^fl  member  Is  required  to  be  an  en- 
dowment member,  viz.,  a  member  with  a 
policy  of  insurance  payable  to  some  benefl- 
cimry  named  by  him  for  the  sum  of  $500. 
So  tJiat,  under  r^nlations  authorized  and 
aancUoned  by  "District  Grand  Lodge  of  Ala- 
buna  Number  2S,  Grand  United  Order  of 
Odd  Ftilows,"  erery  member  of  each  of  Its 
lodges  tat  goiDd  financial  standing  with  the 
order  If  taianred  in  the  sum  of  |600  by  said 
Grand  Lodge  A  member  of  a  lodge  not  In 
good  financial  standing,  cm  account  of  the 
nonps^ment  of  dues.  Is  daring  such  period 
of  dlsablUty  and  for  snch  ^riod  of  disabil- 
ity only  not  insured.  It  is  therefore  mani- 
fest that,  while  the  appellant  has  certain  of- 
flccn  wboM  ^Inclpal  duties  are  to  look  aft- 
v  flw  financial  standing  of  each  of  its  lodg- 


es and  each  of  Its  members  and  for  that 
reason  has  wliat  It  terms  its  endowment  de- 
partment, this  Is  for  the  convenience  and 
proper  management  of  the  insurance  feature, 
and  the  appellant  Is,  as  to  each  of  Its  mem- 
bers, a  beneficial  life  Insurance  association. 
It  follows,  therefore,-  that  appellant,  and  not 
its  endowment  department.  Is  the  party  lia- 
ble to  appellee  If  appellee  Is  entitled  to  re- 
cover on  the  certificate  of  life  Insurance  in 
evidence  in  this  case.  Mo  other  conclusion 
can  be  drawn  from  the  language  of  the  con- 
stitution of  the  order  or  the  constitution  of 
the  endowment  department  of  said  Grand 
Lodge  of  Alabama.  The  money  collected  by 
the  endowment  department  is  for  the  equal 
benefit  of  all  the  members  of  the  Grand 
Lodge  In  good  financial  standing,  just  as  la 
all  the  other  money  paid  in  by  its  members, 
except  such  part  of  it  as  is  necessary  to 
meet  the  current  expenses  of  the  lodges, 
the  Grand  Lodge,  etc.,  and  all  of  such  mem- 
bers In  the  aggregate,  tbei-efore,  are  the  real 
owners  of  the  money  for  said  purposes. 
There  is  no  magic  In  mere  words  to  change 
the  real  into  the  unreal.  A  device  of  words 
cannot  be  Imposed  upon  the  court  In  place 
of  an  actuality  of  fact.  Union  ilut.  Ins.  Co. 
V.  Wlllilnson,  13  Wall.  235,  20  L  Ed.  617. 

[2]  1.  It  appears  from  the  evidence  that 
one  Pines,  who  was  an  'old  man,  and  who, 
so  far  as  the  evidence  discloses,  had  no  re- 
lations, several  years  before  his  death  went 
to  appellee,  who  was  a  married  woman,  and 
asked  her  to  move  with  her  husband  to  his 
home,  and  care  for  him  while  he  lived,  say- 
ing that,  if  she  would  do  so,  "he  would  treat 
them  as  a  parent  and  will  her  his  life  insur- 
ance policy."  It  further  appears  that  Pines 
owned  a  home,  but  that  he  liad  no  other 
property,  as  the  evidence  shows  that  appel- 
lee accepted  his  proposition  and  for  several 
years  furnished  him  with  food  and  cloth- 
ing, paying  his  medical  bills,  nursing  him 
when  sick,  and,  as  appellee  In  her  testimony 
expresses  it,  expending  on  him  an  average 
of  $15  per  month  from  the  time  she  moved 
Into  his  home  until  be  died.  Appellee  tes- 
tified that  prior  to  the  Issuance  of  the  certif- 
icate sued  on  in  this  action  Pines  had  anoth- 
er policy,  which  bad  been  Issued  to  him  by 
appellant;  that  he  destroyed  this  policy,  and 
In  its  stead  received  from  appellant  the  cer- 
tificate payable  to  ber  as  bis  beneficiary, 
which  is  the  subject  of  this  Utigatfon.  Wben 
the  first  policy  was.  If  ever,  Issued  by  appel- 
lant, the  evidence  does  not  disclose,  but  we 
are  of  the  oplnl(m  that  appellee's  testimony 
on  this  subject  was  competait  and  material. 
AppeUant  denied  liability  to  appellee  upon 
the  ground,  among  otb^  that  ^ipellee  was 
not  related  to  Pines,  and  bad  no  insurable 
interest  In  bis  llfe^  and  we  think  that  all 
ttals  evidence  wan  relevant  to  that  issue. 
The  undisputed  evidence  shows  that  appl- 
ies mis  not  related  to  Pines,  and  tbat,  when 
the  present  certificate  was  issued,  it  was  is- 
sued to  Pines  for  appellee's  braefit  "as  bis 
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guardlui.*'  It  It  be  true,  as  teatlfled  by 
aiwellee,  Uut  ihe  undertook  tlie  can  of 
Pines  tinder  an  agreement  that  be  would, 
for  BO  dolnff,  **wlll  her  bla  life  bunranee 
policy,"  the  a  bore  evidence  haa  a  strong  ten- 
doicy  to  sbow  that  the  certlflcate 'ms  not 
"v(dd  In  Its  Incqitton  as  a  wagering  poUcy.** 
It  tmdB  to  sbow,  <m  tbe  contrary,  ibat  the 
present  cvtlflcate  was  lasiud  bi  Uen  of  an 
already  existing  policy,  and  that  In  bavlng 
appellee  named  In  tbe  cerUflcate  as  bis  bene* 
fldary  Pines  was  sb^ply  complying  with  his 
agreement  to  '*wUl  her  his  life  Insurance 
policy"  when  she  moved  with  him  and  nn- 
dwtook  to  care  and  provide  for  blm.  1  Ba- 
con on  Boieflt  Societies  and  Life  Ins.  |  248. 

EH  The  erldence  further  tended  to  rtiow 
that  vrtKn  tbe  certificate  was  Issued,  Pines 
bad  been  provided  for  by  apprise  for  nhout 
three  years  at  a  cost  of  about  $16  per  month, 
a  Slim  SKregating  over  $500,  and  it  there- 
fore seems  clear  that  under  tbe  most  rigid 
application  of  die  doctrine  that  the  beneficia- 
ry In  a  life  Insoranoe  policy  must  possess  an 
insurable  interest  in  tbe  life  ttf  the  assured, 
Uie  ttpDtHee,  If  her  evidence  Is  to  be  believed, 
had  an  Insurable  Interest  In  tbe  llftt  of  the 
assured  to  tbe  full  amount  of  the  certificate 
when  it  was  issued  by  tbe  appelant  H^- 
meta^  Adm*x  v.  Miller,  76  Ala.  18S,  02  Am. 
Rep.  816. 

[4]  Manifestly  tbe  appdlee  was  competent 
to  testis  as  a  witness  to  tbe  focts  about 
wblcta  She  vras  interrogated.  She  was  by 
name  tbe  beneficiary  in  ttie  certificate,  and 
this  suit  was  brought  by  bw  against  the 
appellant,  whose  offlcnrs,  for  it,  had  issued 
tbe  certificate.  Pines*  estate  was  not  inter- 
ested, and  on  this  Issue  the  question  simply 
was  whether  appellee  possessed  an  insurable 
interest  In  the  life  of  Pines.  Appellee  was 
not  undertaking  to  enforce  a  claim  against 
the  estate  of  Pines,  and  the  question  of  his 
Ind^tedness  to  appellee,  as  a  matter  to  sap- 
port  the  legality  of  the  certificate,  was,  so 
far  as  the  estate  of  Pines  was  concerned, 
merely  a  collateral  fact  to  which  the  witness 
could  testify.  Pines*  Indebtedness  to  appellee 
was  simply  the  foundation  upon  which  her 
rights  against  appellant  rested,  and  was  not 
the  foandatlon  of  any  claim  asserted  or 
sought  to  be  asserted  by  her  against  the  es- 
tate of  Pines.  Wood  v.  Brewer,  78  Ala.  259; 
Miller  V.  Cannon,  84  Ala.  S9,  4  South.  201; 
3  Mayfleld's  Dig.  SOI,  |  1305. 

[i]  2.  It  is  Insisted  by  appellant  that  ap- 
pellee was  not  ^titled  to  recover  because 
Hope  Lodge,  of  which  Pines  was  a  member, 
was  In  arrears  with  the  District  Grand 
Lodge  at  the  time  of  Pines*  death,  and  that 
bis  benefldary,  on  that  account,  was  not  en- 
titled to  participate  In  Its  endowment  fund. 
While  appellant  Is  a  social  organization  en- 
gaged In  the  business,  among  other  things, 
of  furnishing  a  limited  amount  of  Insurance 
upon  a  professed  nonremunerative  basis  to 
Its  members,  neverthel^  tbe  purposes  of  Its 
organisation  must  not  be  lost  sight  of,  and  it , 


must  conduct  its  ainUcs  under  reason^ile 
regulations  and  so  enforce  those  regolatlouB 
-tiirovgh  Ita  offlcws  as  to  furnish  at  least 
reasonable  seenrlty  to  Its  members,  acting 
In  good  flaltii  and  meeting  fbelr  oUlgatlons, 
against  the  nei^lgaioe  <nr  Ineffldoicy  of  those 
under  whose  control  It  places  Its  affttlrs. 
Supreme  Lodge  Knlgbfs  ot  Pytblas  ▼.  oth- 
ers. 177  U.  a  260^  2D  Sup.  Ct  611.  4ft  Ik  Ed. 
762. 

The  dtf  oue  relied  npm  Is  an  extremely 
technical  one^  and  Is  oopoeeA  to  Quit  true 
BOiae  of  reason,  right,  and  Justice  which 
should  form  the  basis  of  every  contrmet,  by- 
law, or  regulation  afFeetlng  the  obllgatkms 
of  tba  members  of  sod^  to  each  other. 
When  It  is  ranembered  that  tbe  appellant  Is 
a  beneficial  aoctety,  permitted  by  the  law  to 
exercise  Ite  various  funcUona  because  of  Its 
express  purpose  to  mlnlstn  to  the  needs  of 
Its  membns  when  th^  become  tbe  subjects  of 
disease  or  misfortune  and  to  furnish  to  each 
of  them,  at  bis  death,  a  modest  sum,  in  ttie 
form  of  life  insurance,  to  be  paid  to  bis  bene- 
ficiary, some  person  named  by  blm  In  bis  cer- 
tificate as  tbe  object  of  bis  cara  and  eolld- 
tnde,  tbe  hardship  and  ^^iRessUni  whldi 
would  result  from  a  rigid  enforcemoit  of  tiie 
particular  provision  set  up  as  a  defense  to 
this  action  become  apparent  Sndi  a  provi- 
sion would  not  be  pomltted  in  a  life  Insur- 
ance policy  issued  by  a  pnr^  business  or- 
ganisation, and  in  such  case  sudi  a  defense 
could  not,  and  would  not,  be  tolerated.  When 
interposed  by  a  ben^dal  society — a  society 
of  benevolence— tbe  law  will  oertabily  not 
permit  sudi  a  defense  to  prevail  unless  it  Is 
made  ont  with  literal  exactness.  Suprone 
Lodge  Knights  of  Pythlaa  v.  Withers",  177  U- 
S.  260,  20  Sap.  Ot  611,  44  I*  Ed.  762. 

There  was  abundant  evidence  In  the  case 
tending  to  sbow  that  Hope  Lodge  was  never, 
during  the  period  covered  by  this  controver- 
sy, treated  by  appellant  as  not  In  good  stand- 
ing or  as  suspended  on  account  of  the  lax 
manner  In  which  Its  secretary  remitted  its 
dues  to  his  superior  officer.  Appellant  claim- 
ed in  November,  when  the  certificate  was  pre- 
sented for  payment  that  the  policy  was  void 
because  the  lodge  was  in  arrears  whei  Pines 
died,  and  yet  during  that  period  of  alleged 
suspension,  Hope  Lodge,  as  a  part  of  appel- 
lant's organization,  was  in  the  active  per- 
formance of  Its  functions,  holding  Itself  out 
as  a  lodge  In  good  standing,  collecting  money, 
holding  Its  meetings  with  full  authority  to 
take  In  new  members,  and  In  full  possession 
of  every  power  possessed  by  any  other  lo^e 
In  Alabama.  Tbe  tendency  of  men  to  form 
themselves  Into  social  and  beneficial  associa- 
tions has  been  long  rec<^lsed,  and  the  law 
will  not  permit  tbe  officials  of  snch  organisa- 
tions by  a  systematic  course  of  neglect  or 
misconduct  to  so  conduct  the  atTalrs  of  sucb 
an  association  that  some  provision  of  its  con- 
stitution or  one  of  its  by-laws  adopted  for  a 
possible  good  purpose,  shall  In  fact  become 
an  Instrumoit  of  oppras^n  or  fraud  upon 
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Ita  Innocent  and  helpless  manbers.  Supreme 
Lodge  Knights  of  Pythias  t.  Withers,  supra. 

[I]  There  was.  It  seems  to  as,  suffldoit  evi- 
dence In  this  case  from  which  the  jury  might 
iMTe  Inferred  that  the  refusal  of  an>ena]it  to 
pay  the  amount  of  this  certificate  because 
of  the  fact  that  Hope  Lodge  was  In  arrears 
or  la  a  state  of  suspension  at  the  time  Pines 
died  was  an  afterthought  of  appellant's 
agent;  that  such  condition  of  the  lodge  was 
claimed  because  Pines  died,  and  for  no  other 
reason;  and  that,  In  truth,  appellant's  ofll- 
dais  80  conducted  Its  affairs  certainly  during 
the  year  of  Pines'  death  that,  as  to  Hope 
Lodge,  there  was  a  waiver  by  appellant  of 
the  proTlslon  of  Its  constitution  or  by-laws 
which  provides  as  follows:  "Sec.  8.  Any 
lodge  ao  days  In  arrears  for  the  amount  of 
two  oonsecutlTe  months'  dues  shall  be  sua* 
pended  and  reported  to  the  District  Grand 
Lodge,  and  no  member  of  said  lodge  shall  be 
entitled  to  Insurance  under  this  plan,  except 
as  hra^nafter  provided."  In  this  connection 
It  may  be  well  for  us  to  call  attention  to 
the  following  other  provision  of  the  constitu- 
tion and  by-laws  of  said  District  Grand 
Lodge:  "Sec.  4.  Any  lodge  sns[>ended  by  the 
operation  of  the  preceding  section  may  be 
reinstated  upon  the  payment  of  $2.00  per 
member."  We  call  attention  also  to  the  fol- 
lowing provision  of  the  constitution  and  by- 
laws of  the  parent  order,  of  vrhlA  the  Dis- 
trict Grand  Lodge  of  Alabama  Is  but  a  part: 
"Sec.  6.  The  Grand  Secretary  Is  hereby  re- 
quired to  notify  each  nonflnandal,  delin- 
quent, suspended,  or  forfeited  lodge  of  Its 
being  nonflnandal,  ddinquent,  suspended,  or 
forfeited,  with  the  amount  of  Its  Indebted- 
ness, adding  In  each  case  a  fine  of  $2.00,  and 
publish  each  such  notice  In  the  r^ular  quar- 
terly clrcnlar." 

It  Is  not  contended  that  the  members  of 
Hope  Lodge  were  at  any  time  required  to 
pas  the  $2  provided  for  In  section  4  of  the 
constltntlon  or  by-laws  of  the  District  Grand 
Lodge  of  Alabama,  nor  Is  It  pretended  that 
Hope  Lodge  was  ever  notified  of  Its  suspen- 
sion, as  provided  in  the  above-quoted  section 
6  of  the  constitution  or  by-laws  of  the  parent 
order.  In  other  words,  the  evldmce  In  the 
case  tends  to  show  that,  while  the  dues  of 
Hope  Lodge  were  not  remitted  In  strict  com- 
pliance with  the  by-laws  of  the  order,  appel- 
lant took  at  no  time  any  steps  against  Hope 
Lodge  on  account  of  such  default,  but,  on  the 
contrary,  accepted  the  remittances  when 
made,  treated  them  when  received  as  a  com- 
pliance with  its  rules  and  regulations,  and 
took  no  steps  to  notify  the  lodge  or  any  of 
Its  members  of  any  dereliction  of  duty  on  the 
part  of  the  officials  of  the  lodges  but  permit- 
ted them  to  remain  In  utter  Ignorance  of  the 
fact  that  the  lodge  was  not  In  perfect  stand- 
ing with  the  order.  We  take  It  that  our 
Suprane  Court  has  conclusively  declared  that 
In  all  cases  forfeiture  of  Insurance  provided 
by  mutual  boieflt  associations  Is  not  encour- 
aged by  the  coartii  and  in  all  cases  where 


a  forfeiture  la  claimed  will  preserve,  if  pos- 
sible, the  equitable  rights  of  the  holder  of 
the  certificate;  and  that,  where  a  subordi- 
nate lodge  of  an  organization,  "through  Its 
officers,  collects  from  Its  membership  assess- 
ments and  dues  payable  to  the  organization, 
such  subordinate  lodge  or  its  officers  are  to 
be  considered  as  the  agents  of  the  organiza- 
tion, and  they  may,  by  collecting  and  retain- 
ing dues  In  arrears,  effect  a  waiver  of  a  for- 
feiture and  a  revival  of  the  liability  of  the 
organization,  notwithstanding  the  prescribed 
mode  of  reinstatement  has  not  been  compiled 
with."  United  Order  of  the  Golden  Cross 
V.  Hooser,  180  Ala.  334.  48  South.  354. 

It  la  manifest  that  there  was  evidence  in 
tills  case  from  which  the  Jury  had  the  right 
to  infer  that  certainly  during  the  year  In 
which  Pines  died  the  officers  of  the  District 
Grand  Lodge  were  so  lax  In  their  enforce- 
ment of  the  fo^elture  clause  of  its  by-laws 
above  quoted  as  to  evidence  a  waiver  by  the 
appellant  of  such  clause  in  the  by-laws  and 
In  the  certificate,  the  subject  of  this  suit 
United  Order  of  the  Golden  Cross  t.  Hooser, 
supra. 

The  above  being  our  conclusion,  it  Is  un- 
neceasary  for  us  to  consider  the  reasonable- 
ness or  validity  of  the  by-law  In  qneetion, 
or  the  reasonableness  or  validity  of  the  simi- 
lar provision  in  the  policy. 

[7]  3.  It  Is  insisted  by  appellant  that  Pines 
did  not  pay  his  dues  as  required  by  his  p<^- 
Icy  and  the  by-laws,  and  that,  therefor^  the 
appellee  was  not  entitled  to  recover.  It  Is 
sufficient  for  us  to  say  that  the  evidence  wa.s 
at  least  in  conflict  on  this  subject,  and  that 
there  was  evidence  in  the  case  for  the  Jury 
to  have  found  by  its  verdict  that  Pines  did 
pay  his  dues  as  they  matured. 

4.  It  Is  also  Insisted  by  appellant  that  the 
proofs  of  Iws  furnished  by  appellee  to  ap- 
pellant did  not  comply  with  the  requirements 
of  the  policy  and  of  the  by-laws  of  the  as- 
sociation. 

[B]  It  Is  a  well-recognized  principle  that 
when  any  defects  are  found  to  exist  In  proofs 
of  loss  made  to  an  Insurance  company  which 
are  capable  of  being  remedied,  if  Intelligently 
pointed  out,  such  defects  in  the  proofs  of  loss 
are  deemed  to  be  waived,  unless  pointed  out 
by  the  company  within  a  reasonable  time  aft- 
er receipt  of  the  proofs.  In  other  words, 
the  Insurer  must  object  seasonably  if  at  all. 
"Insurance  companies  must  not  lure  their 
patrons  into  false  security  by  which  the 
latter  may  lose  the  means  and  opportunity  of 
remedying  defects  In  their  preliminary  proof, 
must  not  lead  them  astray  by  giving  notice 
of  one  objection  and  then  relying  upon  an- 
other, nor  by  a  general  refusal  to  pay,  retain 
In  reserve,  for  a  surprise  on  the  trial,  some 
defect  In  the  proof,  which,  perchance.  If 
known  might  have  been  remedied.  The  law 
expects  exact  candor  and  good  faith,  and 
punishes  with  adverse  presumptions  those 
who  fall  to  observe  these  cardinal  virtues." 
Objections  to  the  proofs  are  too  late  If  not 
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made  until  the  trial.  Bacon,  on  Benefit  So- 
cieties and  Life  Insurance,  {  411 ;  Fire  Ins. 
Go.  r.  Felratb.  77  Ala.  201,  54  Am.  Rep.  68. 
In  the  present  case,  npon  the  receipt  of  the 
proof  of  the  death  of  Pinea,  the  appellant 
baaed  Ita  refusal  to  pay  npon  the  sole  ground 
that  Hope  Lodge  was  In  arrears  with  the 
Grand  Lodge  at  the  time  of  tiis  death.  It  ia 
therefore  erldent  that  It  thereby  waived  any 
other  dtfects  which  may  have  existed  In  the 
proof  of  loss  when  presented  to  It  It  la 
apparent,  from  what  we  have  above  said, 
that  in  our  opinion  the  court  below  on  the 
trial  of  this  case  committed  no  error  In  those 
portions  of  its  oral  charge  to  the  Jury  to 
which  exceptions  were  taken  by  appellant, 
and  that  it  was  free  from  error  in  refusing 
to  give  to  the  Jury  any  of  the  written  charges 
found  in  the.  bill  of  ex'ceptlons,  which  the 
appelant  requested  the  court  to  give  to  the 
jnry  In  Its  twhalf . 

There  Is  no  error  In  the  record,  and  the 
Judgment  of  tbe  court  below  la  afSrmed. 

Affirmed. 


BURTON  T.  PHILLIPS  et  at 
(Gonrt  of  Appeals  of  Alabama.   Dec.  1,  1911.) 

1.  Appb&z.  AND  XSbbob  (I  737*)  —  Assiair- 

HSNTS  or  BBBOB-^OINT  ASSIGmCENT. 

Where  one  of  two  counts  of  the  com- 
plamt  was  not  subject  to  demurrer  on  either 
of  the  grounds  stated,  an  assignment  tliat  the 
court  erred  In  overruling  demurrers  to  the 
first  aad  second  connts  was  onsustainable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  OenL  Dig.  H  8080-8032:  Dec.  Dig.  % 
737.  •] 

2.  MOBTGAGES   ({  812*)— SaTXSTAOTZON— PEN- 
ALTT— E  VI  DEnCB. 

Id  a  suit  to  recover  a  statutory  penalty 
for  defendant's  failure  to  enter  payments  on 
tbe  marghi  of  tbe  record  of  a  mortgage,  evi- 
dence BB  to  whether  another  person  was  in- 
debted to  defendant  before  the  mortgage  was 
executed  was  irrelevant. 

[Eid.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  S  312.*] 

8.  Tbial  (S  46*)— RBCBPitoit  or  Bvidenct— 

BELEVANOT— DlBOLOSUBB. 

In  the  absence  of  any  dlsdosnre  as  to  how 
the  answer  of  a  witness  to  a  question  objected 
to  would  be  material,  the  court  was  not  in 
error  in  sustaining  an  objection  to  the  qnea- 
tlon.  though  subsequent  developments  In  the 
trial  showed  it  to  be  admlssiUe. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  11&-117;  Dec  Dig.  |  46.*} 

4.  Evidence   (|  256*)— Adhissions— Neces- 

BITT  OF  PBBDICATE. 

Where  testimony  is  of  such  a  character  as 
to  constitute  an  admission  by  the  adverse  par- 
ty, it  ia  not  necessary  to  lay  a  predicate  or 
foundation  for  its  admission. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Dec.  Dig.  I  206.*] 

6.  Appeal  avd  Ebbor  (|  1078*)— Aasion- 
UENTs  or  Ebbob— Wazteb. 

An  assignment  that  the  court  erred  in  re- 
fusing to  ^ve  certain  charges  was  waived 


where  appellantfa  flonud  tot  a^ment  marelj 
asserted  that  their  refoaal  was  error. 

[Ed.  Note.— For  other  casea,  aae  Appeal  and 
Error,  Cent  Dig.  H  425&-^^:  Dec.  Dig.  1 

lOTa*] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty ;  J.  J.  Bay,  Judge. 

Action  by  O.  W.  PhlUlpB  and  ottaen  agalzist 
Adelliw  Burton  for  penalty  for  faHtire  to  en- 
ter partial  paymoit  upon  a  mortgage.  Jnde- 
ment  for  ^alntiffs,  and  {ietmOant  ajfpeata. 
Affirmed. 

Count  2  Is  as  follows:  "Plaintiffs  claim 
of  the  defendant  $200,  the  penalty  provided 
for  by  section  4807  of  the  Code  of  Alabama, 
and  they  aver  that  heretofore,  to  wit,  on  tbe 
lOtta  day  of  July,  1800,  they  executed  to  the 
defendant  Adeline  Burton,  a  mortgage  to  se- 
cure an  Indebtedness,  which  said  mortgage  is 
of  record  In  Book  AA  of  Mortgages,  p.  412, 
in  tbe  office  of  the  judge  of  probate  of  Walk- 
er county,  Alabama.  PlalntifCs  aver  that  on, 
to  wit  the  4th  day  of  June,  1006,  after  said 
mortgage  bad  been  fully  paid  or  satisfied, 
and  after  the  defendant  had  received  full 
payment  or  satisfaction,  they  requested  said 
defendant  In  writing  to  ent&  the  fact  of 
paym^t  or  satisfaction  on  the  margin  of 
the  record  of  the  mortgage.  PlalntUte  aver 
that,  although  mote  than  two  months  bad 
passed  since  said  request  was  so  made  to  the 
def^dant  she  has  wholly  failed  to  so  enter 
tbe  fact  of  payment  or  satisfaction  on  the 
margin  of  the  record  of  said  mortgage. 
Plaintiffs  further  aver  that  there  is  not  pend- 
ing a  suit  in  which  the  fact  of  payment  or 
satisfaction  of  said  mortgage  is  or  may  be 
contested,  and  that  no  suit  has  been  Insti- 
tuted in  which  the  fact  of  payment  ox  sad^ 
faction  Is  or  may  be  contested." 

The  demurrers  to  this  count  were  as  fol- 
lows: "Because  same  states  no  cause  of  ac- 
tion. Because  the  same  falls  to  aver  that 
said  mortgage  Is  fully  paid  and  satisfied. 
Said  count  fails  to  allege  that  plaintiffs  made 
payment  of  said  mortgage  to  defendant" 

The  testimony  of  the  plaintiffs  fended  to 
show  that  the  mortgage  was  glv^  to  secure 
two  notes,  one  for  $20,  due  at  a  certain  date, 
and  one  for  $35,  dne  at  another  date;  that 
W.  P.  Wright  was  his  stepfather,  and  Inter- 
ested In  the  land,  and  that  W.  T.  Wright  was 
also  Interested  In  the  land ;  that  he  and  W. 
T.  Wright  gave  W.  F.  Wright  the  money  to 
pay  the  $20  note,  aud  went  with  him  to  the 
house  of  Mrs.  Burton,  but  did  not  go  In,  and 
that  when  W.  F.  Wright  came  out  be  bad 
with  him  the  $20  note;  that  later  on  he 
gave  W.  P.  Wright  $10,  and  W.  T.  Wright 
gave  him  $20,  and  W.  F.  Wright  was  to  fur- 
nish the  other  $5  to  pay  off  the  $35  note,  and 
that  he  went  to  Mrs.  Burton's,  bat  the  wit- 
ness did  not  know  whether  he  paid  her  or 
not,  although  he  afterwards  Instituted  a  pro- 
ceeding against  her  to  have  her  settle  the 
mortgage.     It  also  appeared  that  W.  F. 
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Wrl^t  conducted  an  negotiations  concezsr 
iDg  the  land  and  the  mortgage,  but  did  not 
BigD  the  mortgage.  Whereupon,  on  cross^x- 
amiuation,  the  defendant  propounded  to  C.  E. 
FhlUlps  the  following  question:  "Eton't  you 
know  that  Squire  Wright  (who  was  W. .  F. 
Wright)  owed  Mrs.  Burton  a  debt  on  July  1, 
1899?"  The  court  sustained  objection.  The 
question  to  Irwin  Wright  was:  "Did  yon 
hear  a  conversation  between  John  PowelL 
and  Mrs.  Bnrton,  some  two  or  three  years 
ago,  somewhere  between  the  places  where 
John  Powell  lives  and  where  Urs.  Bnrton 
lives?"  The  witness  answered,  "Yes,"  and 
detailed  the  following:  "This  conversation 
was  near  Shannon's  Push,  Shannon's  little 
mine;  but  I  have  no  idea  what  time  It  was. 
Mr.  Powell  asked  her  if  she  h^d  a  note 
against  Mr.  Wright,  and  she  said  she  held 
a  small  note,  and  a  part  of  It  had  been  paid. 
It  did  not  amount  to  much.  She  said  the 
credits  were  written  with  a  pendl,  and  she 
took  a  pen  and  ink  and  wedt  over  it  to  make 
it  plain.  At  the  time  they  were  talking  about 
tome  land  that  Powell  bought  from  the 
Wrig:hta.  The  conversation  was  about  some 
debt  on  the  land."  Seasonable  objection  was 
iuteipoeed  to  the  question  and  answer. 

Zac  P.  Sheidierd  and  D.  A.  McGregor,  for 
appellant  J.  D:  Acofl  and  B.  A.  Cocmer,  for 
appellees. 

WALKEB,  P.  J.  [1]  1^  first  asslgsuDent; 
of  error  la  aa  follows :  "The  court  erred  In 
overruling  defendant's  demurrers  to  the  first 
and  secoad  eonnts  of  the  conqjlaint"  Obvl* 
ooaly  tbfl  aecond'coimt  was  not  subject  to  de- 
murrer on  either  of  the  grounds  stated.  The 
counsel  for  the  a^ellant  do  not  even  claim 
In  ftrsnment  fliat  the  duuurrera  to  that 
count  Bbonld  have  been  aastalned.  When 
two  or  more  rulings  are  embraced  }n  one  as- 
tfgnment  of  wror,  if  either  oi  the  rnlinga 
was  free  from  error,  the  appelant  can  take 
nothing  tqr  the  asaignnient,  as  a  sln^e  aasign- 
ment  of  error,  to  be  supported,  most  be  good 
in  whole.  Brent  v.  Baldwin,  160  Ala.  635,  48 
South.  343. 

[2]  This  la  a  anit  to  recover  the  atatatory 
pmalty  for  the  alleged  failure  of  the  defend- 
ant to  €9iter  paymenta  on  the  raa^ln  of  the 
record  of  a  mortgage  exscnted  by  the  plaln- 
tUb  to  her.  O.  W.  FhiUips,  one  of  the  plain- 
tUTa,  was  the  first  witness  examined  In  their 
behalf.  He  testified  Oiat  the  mortgage  was 
gfren  for  the  price  of  real  estate  purdiased 
f^m  the  deftedant,  and  that  it  and  the  notes 
seenred  hy  it  were  executed  and  bore  date 
July  10,  1880.  Bis  testimony  also  tended  to 
show  that  payments  liad  been  made  on  the 
iiiortgBg&   ^niere  was  noQihig  in  his  testi- 


mony to  Indicate  how  the  question  as  to 
whether  a  person  other  than  the  mortgagors, 
Squire  Wright,  was  or  was  not  Indebted  to 
the  defendant  before  the  mortgage  was  exe- 
cuted, could  be  at  all  relevant  or  material  to 
any  issue  In  the  case.  At  this  stage  of  the 
trial,  the  witness  was  asked  on  his  cross-ex- 
amination: "Didn't  you  know  that  Squire 
Wright  was  owing  Mrs.  Burton  a  debt  on 
July  1,  1899r' 

[3]  In  the  absence  of  any  disclosure  to  the 
court  as  to  how  the  answer  of  the  witness  to 
the  question  could  be  relevant  or  material 
testimony,  it  is  not  to  be  charged  with  error 
because  of  its  action  in  sustaining  an  ob- 
jection to  the  question.  It  may  be  conceded 
that,  in  the  light  of  subsequent  develop- 
ments In  the  trial,  an  affirmative  answer  to 
the  question  might  have  had  some  tendency 
to  sustain  a  contention  advanced  by  the  tes- 
timony of  the  defendant  But,  at  the  time 
the  question  was  asked,  the  court  was  justi- 
fied In  treating  It  as  an  inquiry  in  reference 
to  a  matter  foreign  to  the  Issues  In  the  case. 
As  the  bill  of  exceptions  does  not  show  that 
It  was  then  made  known  how  the  answer  of 
the  witness  to  the  question  might  have  a 
bearing  on  the  issue  In  the  case,  the  court  is 
not  to  be  charged  with  error  because  of  its 
refusal  to  permit  the  prMecution  of  an  in- 
quiry thm  avpAveaOj  trrelerant  and  imma- 
terial. 

[4]  There  was  no  error  tn  the  refusal  of 
the  court  to  exclude  the  answer  of  the  wit- 
ness Irwin  Wright  to  the  question  in  refer- 
ence to  a  conversation  between  John  Powell 
and  the  defendant,  on  the  ground  that  no 
predicate  bad  been  laid  for  the  admission  of 
the  proof.  The  matter  deposed  to  was  an 
admission  by  the  defendant  as  to  the  subject 
in  controversy  in  the  case.  If  the  testimo- 
ny Is  of  such  a  character  as  to  constitute  an 
admission  by  the  adverse  par^  to  the  suit, 
it  is  not  necessary  to  lay  a  predicate  or 
foundation  for  the  reception  of  the  evidence. 
Jones  on  Bridence,  |  236.  The  rule  as  to  lay- 
ing a  predicate  for  the  admission  of  proof 
of  contradictory  statements  made  by  a  wit- 
ness has  no  application  her& 

[I]  The  refusal  ot  the  court  to  give  diarg- 
es  2,  S,  5,  and  6  requested  by  the  d^endant 
is  made  the  aubject  of  one  assignment  of  er- 
ror. Some,  if  not  all,  of  those  diarges  were 
obvloiuly  faul^.  Besides,  this  assignment 
of  error  is  to  be  treated  as  waived,  as  the 
counsel  for  t3ie  appellant  do  no  more  in  the 
way  of  argummt  in  support  of  It  than  men- 
tion tiie  four  diarges  and  assert  that  the 
court  erred  in  refusing  to  give  them.  Fltts 
T.  Phoenix  Co.,  163  Ala.  635,  45  South.  ISO. 

Affirmed. 
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BXLL  T.  8TAT0. 
(Gonrt  of  Appeals  of  Abbama.  Dea  21,  Ittll.) 

1.  iNTOXXCATXna  LlQUOBfl  (I  139*)— Ilucqax, 
EEEPnfo. 

Under  AcU  Sp.  Ben.  1909,  pp.  64.  68,  }} 
4,  16,  prohibltiiix  the  keeping  of  liquors  in  a 
building  not  used  excluBiT^  as  a  dwelling,  or 
on  premiaeB  where  the  buslaesB  of  Belliog 
beverages  was  conducted,  the  keeping  of  pro- 
hibited liqnors  In  a  place  where  the  defendant 
was  running  a  store  and  soft  drink  stand  was 
megaL 

J[Hd.  Note^For  other  cases,  see  Intozicatlnc 
qoors,  Dec.  Dig.  S 

2.  Cbuiiitai.  I.AW  (I  404*)— Teiai  — Viiw 

iNSraonOn— BOITLIES  OF  LlQUOB. 

In  a  proaecution  for  keeping  and  selling 
prohibited  liqnorfl  in  a  place  of  business,  bot- 
tles of  wine  and  beer  found  on  the  premises 
were  properly  produced  for  the  inspection  of 
the  jury,  under  Acta  Sp.  Seas.  1909,  p.  93, 
I  32^,  providing  that  evidaice  that  the  bev- 
erage which  the  defendant  is  shown  to  have 
kept,  sold,  etc.,  poaaesses  the  same  color,  odor, 
taste,  and  general  appearance  of  a  prohibited 
liquor  is  prima  fade  evidence  that  It  Is  auch. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  401*] 

3.  Iniozicahno  Liquobb  (i  239*)— iLUEaAL 
Keeping— iNSiBucnoNB. 

Where  the  evidence  tended  to  show  that 
the  i^ce  where  defendant  kept  prohibited  liq- 
uors was  not  used  exclusive^  as  a  dwelling, 
a  requested  instruction  that  the  mere  keeping 
of  prohibited  liquors  on  the  premises  was  not 

Ereanmptive  of  nis  having  it  there  for  an  un- 
Lwful  purpose,  where  he  lived,  ate,  and  slept 
in  the  houae  in  question,  waa  properly  refua- 
ed,  under  Acts  Sp.  Sess.  1900,  p.  64,  |  4,  pro- 
viding that  the  keeping  of  Uquora  in  a  build- 
ing not  used  exciuidvelr  as  a  dwelling  is  prima 
fade  evidence  that  the;  are  kept  for  sale. 

[Bd.  Note.— For  other  cases,  see  latojdmtlng 
liquors,  Dec  Dig.  S  238.*] 

Appeal  from  City  Ooart  of  BeBaemer ;  J.  O. 
B.  Owln,  Judge.  . 

Joe  F.  was  convicted  of  violating  the 
I»X)hlbltlon  laws,  and  appeals.  Affirmed. 

The  exceptiona  to  evidence  snffldently  ap- 
I)ear  in  the  opinion.  The  chaise  refused  to 
the  defendant  la  as  follows:  "If  the  jury  be- 
lieve from  the  evidence  that  the  defendant 
lived  In  the  bouse,  and  that  he  ate  and  slept 
there,  and  that  the  liquors  found  in  defend- 
ant's house,  unless  kept  there  for  an  unlaw- 
ful purpose  by  the  defendant,  then  the  mere 
keeping  It  there  by  the  defendant  1b  not  pre- 
sumptive of  btTl]^  it  thffle  for  any  unlawful 
purpose;*' 

Pinkney  Scott,  for  appellant  R.  C  Brlck- 
Bll.  Atty.  Geo.,  and  W.  L.  Martin,  Aast  Atty. 
Gen.,  for  tbe  State. 

WALKEB,  P.  J.  [1]  It  WBB  permlBBible  to 
admit  evidence  that  In  the  place  of  the  de- 
fendant, In  which  evidence  tended  to  afaow 
that  prohibited  Uquora  were  found,  he  was 
rmmlnff  a  store  and  soft  drink  stand,  aa  It 
was  contrary  to  law  to  keep  prohibited  liq- 
uors !n  any  Iralldlng  not  used  exdnstve^  as 
a  dwelling,  or  on  premises  where  the  busi- 


ness of  selling  beverages  was  conducted. 
Acts  Special  Session  1908.  p.  es,  H  4,  16: 
Toole  v.  State,  S4  South.  19S. 

[t]  In  connection  wltta  otlwr  erldenoe  teanA- 
Ing  to  support  the  diarfe  that  tbe  defend- 
ant offered  for  Bale,  or  kept  for  sale,  or  oth- 
erwise dlQHwed  of,  prohibited  Uquora,  It  was 
permlBBlblA  to  allow  tbe  prodneUon,  for  tbe 
inspection  of  the  Jury,  of  tbe  two  bottles  of 
scuppemong  wine  and  two  bottles  of  beer, 
which  the  evidence  tended  to  show  were 
ftnind  In  Hm  defendant^  idaoe  of  bortneas. 
Acts  Uncial  Session  1909.  p.  68.  | 

[I]  Under  the  evidence  In  the  ease  tending 
to  Btaow  that  the  place  of  tbe  def^idaiit  In 
which  prohibited  liquors  were  found  was 
"not  used  ezdnslTely  for  a  dwelUng,'*  the 
written  charge  reqoMted  by  him  was  prop- 
erly refosed.  Acts  Spedal  Session  1900,  p. 
63,  I  4. 

Affirmed. 

(129  La.) 

No.  18,692. 

HUGHES  et  aL  V.  EDSON  «t  al. 

(Supreme  Gonrt  of  Loidsiana.    Dec.  11,  1911. 
Behearing  Daided  Jan.  2,  1912.) 

/iSyUa&M  bv  the  Court.) 

1.  BzBOunoR  (i  811*)— Real  AonoNB  (|  7«) 
—  SHEBirr*S  DEED  —  Vabzaiics  —  PmroKT 
Action — Defenses. 

Where  there  is  variance  between  the  re- 
dtala  of  a  sheriff's  return  and  deed,  the  latter 
will  prevail.  Defendant  in  a  petitory  action 
cannot  avail  himself  of  relativa  nullities  in  tlu 
title  of  the  plaintlffi. 

[Bd.  Note,— For  other  cases,  see  Execution, 
Cent.  Dig.  {S  91&-920;  Dec.  Dig-  i  311;*  Real 
Actions.  Cent  Dig.  }  23;  Dec.  Dig.  S  7.*] 

2.  Yendob  and  Pubchaseb  (S  229*)— Bona 
Fide  Pubchaseb  —  Ukbecobded  A  a  b  b  k- 

HENTS. 

naintUTa  title  derived  from  the  record 
owner  cannot  be  affected  by  unrecorded  agree- 
ments or  understandings  between  prior  holders 
of  the  title. 

[Ed.  Note.— For  other  eases,  see  Yeudor  and 
Purchaser,  Cent.  Dig.  |  479;  Dec.  Dig.  |229.«] 

Appeal  from  First  Judicial  <Dlstrlct  Court, 
Parish  of  Caddo;  Thomas  F.  Bell.  Jndge. 

Action  by  W.  J.  Hughes  and  others  against 
J.  A  Edson  and  others.  Judgm^t  for  plaln- 
tUTs,  and  defendants  appesL  Reversed  and 
remanded. 

Tblgpen  ft  Herold  and  Alexander  &  Wil- 
kinson, for  appellants.  Frank  J.  Looner  and 
W.  H.  Scbeen,  tor  appeUees. 

IiAND,  J,  Tills  was  a  Jactitation  suit, 
which  has  been  convrated  Into  a  petitory  ac- 
tion by  tbe  defendant's  aUeging  title  to  Uie 
tract  of  land  in  controversy,  to  wit,  the  N. 
W.  %  of  S.  B.  section  15,  township  20, 
range  15  W.,  in  the  parish  of  (Saddo. 

The  plaintlflta  and  defendants  trace  their 
titles  to  Hetlperin  and  Leonard,  frho  niade< 
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two  conveyances  of  tbe  tract  tai  dispute,  one 
to  Tom  Tliomas  In  October,  190i^  and  tbe 
other  to  Benjamin  F.  Sbarer  In  January, 
1904. 

Tom  Thomaa  purchased  tbe  B.  ^  of  M.  B. 
and  N.  W.  H  of  S.  m  section  15.  township 
20  N.,  range  IS  W.,  for  $3,288,  represented 
by  eight  notes  matorlng  ra^ectlT^y.  on  De> 
cember  1.  1903,  1901,  1906,  1906,  190T.  1908, 
1909,  and  1910. 

All  of  these  notea  were  acquired  by  tbe 
Merchants'  &  Farmers*  Bank  ft  Trust  C!om- 
pany,  of  Shreveport,  which  foreclosed  on 
them  In  the  year  IOCS.  The  property  was 
adjudicated  to  Charles  Ellerbe.  who  subse- 
qaeatly  sold  to  the  defendants  Edson,  Btchl- 
•on,  and  Hicks. 

Shaver  sold  to  Browne  In  December,  1904, 
and  Browne  in  1907  conveyed  an  undivided 
two-Udrd  Interest  In  the  property  to  Wm.  J. 
Hngbes  and  W.  Clarke  Hughes. 

The  Judge  a  quo  held  that  the  shwUTs 
sale  to  Bllerbe  was  null  and  vofd.  because 
made  tor  cash,  cwtrary  to  the  order  of  the 
court  directing  a  aale  for  cash  to  pay  the 
notea  doe^  and  on  tenns  credit  to  pay  the 
notea  to  become  due. 

Drfendanti  have  appealed  from  a  jndg^ 
meat  rejecting  their  demands.  Plaintiffs 
have  answered  the  appeal,  and  prayed  that 
the  Judgment  below  be  amended  by  recognls> 
lug  them  as  the  owners  of  the  property  In 
dlspnteu 

The  order  for  executory  process  directed 
the  sberur  to  mIm  and  sell  the  mortgaged 
prantaea  for  cash  without  the  benefit  of 
pcalsemei^  to  pay  the  amounts  due,  and  on 
terms  of  credit  to  pay  the  amoonts  to  be- 
come  due  on  December  1,  1908,  1909,  and 
1910»  with  all  costs,  Interest,  and  attorney 
fees.  The  n<Alce,  writ,  and  advatlsonent 
of  sale  were  all  In  accordance  with  Oie  terms 
of  the  decree  of  foreclosnr& 

The  return  of  W.  B.  Thomas,  d^uty  sher* 
ur,  of  evea  date  with  the  sale,  recited  that 
he  had  received  the  writ  on  May  21,  1908, 
and  had  proceeded  to  execute  the  same  by 
seizing  the  property  described  therein,  by 
■erring  notice  of  seizure  on  the  defendant,  by 
advwtlsing,  tor  80  clear  days,  in  a  certain 
pnbUc  newspapw,  that  he  woidd  ofTer  said 
property  for  sale  at  pnbHc  auction,  on  the 
terms  Q)eclfied  in  said  writ,  at  the  court- 
house between  the  legal  Imurs  of  sale  on 
Saturday.  July  11.  1908;  and  the  said  return 
further  recited  as  follows,  to  wit: 

**Aiid  after  complyiag  with  all  the  requJ^ 
meets  of  law,  I  on  said  day  and  at  said  place 
of  sale  and  between  the  legal  hours  tor  sales, 
after  reading  the  writ,  advertisement  and 
mortgage  certificate,  and  anoouncin^  the  terms 
and  craditions  of  nle.  did  offer  said  proiwrt; 
at  public  outcry,  and  at  aach  offering  the  snm 
of  two  hundred  doUan  (the  same  being  two- 
thirds  or  more  of  the  appraised  valo^  was 
bid  by  Clarence  Bllerbe,  which  being  tbe  high- 
est and  beat  bid,  said  property  was  adjudicated 
to  the  said  Clarence  Ellerbe  for  th«  said  sum 
of  $200.00,  which  amount  was  paid  utd  ap- 
^icd  as  f<^o«ai 


166 

Total  aounmt  of  ul«  (900  W 

Paid  ■hsriir   $11  as 

Clerk   s  20 

Curator    10  00 

AdvwtMnc    9  00     W  0« 


net  H 

"Wherefore  I  return  this  writ  satisfied  as 
above  Bbown  on  this  the  11th  day  of  July, 
1908." 

On  the  back  of  the  writ  appears  the  re- 
ceipt of  tbe  attorneys  for  the  plaintiff  in  ex- 
ecution, for  $163.94. 

On  tbe  same  day  the  sheriff  executed  a 
deed,  containing,  among  others,  the  follow- 
ing recitals: 

"And  at  aaid  time  and  place,  within  legal 
hoars  for  sales,  and  after  tae  writ,  the  adver- 
tlsemeat  and  the  mortgage  certificate  (a  copy 
of  which  is  annexed  to  and  made  [tart  hare* 
of)  having  been  read  aloud  by  me,  and  after 
complying  with  all  tiie  requirements  of  law,  I 
exposed  said  property  for  sale  at  public  auction, 
for  cash,  according  to  law,  and  at  said  offering 
Clarence  BUerbe,  of  tlie  ^parish  of  Caddo,  and 
state  of  Louisiana,  bid  for  said  property  two 
hundred  dollars,  and  that  this  bid  being  the 
highest  and  beet  bid,  the  before  described  prop- 
erty was  adjudicated  to  the  said  Ellerbe  for 
the  said  sum,  *  •  •  which  said  sum  was 
applied  as  shown  my  return  and  tbe  receipt 
on  the  back  of  the  wnt  of  selsurs  and  sale." 

Article  698  of  ttie  Code  of  Practice  reads : 

"This  act  thus  recorded  and  delivered  to  the 

{mrchaser,  shall  be  held  as  fall  proof  of  which 
t  contains,  in  all  the  courts  of  this  state,  in 
the  same  manner  as  an  act  before  a  notary 
would  hew" 

Article  693  of  the  Code  of  Practice  de- 
dares  tliat  such  acts  must  make  mention: 

"Of  the  nature  of  the  object  sold,  with  a  de- 
scription of  it^  as  well  as  of  the  price  and  con- 
ditions on  which  it  has  been  adjudged."  and 

*'Of  the  manner  in  which  tiu  pordiaser  has 
paid  the  price,  or  bound  himself  to  discharge  it." 

Article  686  of  the.  Code  of  Practice  pro- 
vides that,  where  some  of  the  Installments 
are  not  due,  the  creditor  "may  demand  that 
the  whole  property  be  sold  for  the  payment 
of  tbe  whole  debt,  provided  It  be  on  such 
terms  of  credit  as  are  granted  to  the  debtor 
by  tbe  original  contract  for  the  payment  of 
such  Installments  as  are  not  due." 

The  sheriff's  deed  recites  that  he  "expos- 
ed said  property  for  sale  at  public  auction 
for  cash  according  to  law."  Tbe  purchaser 
paid  the  whole  amount  of  his  bid  in  cash, 
which  was  applied  in  part  by  the  sheriff  to 
the  payment  of  costs,  and  tbe  residue  paid 
to  the  attorneys  of  the  seizing  creditor.  Tbe 
sale  throughout  was  treated  by  the  sheriff, 
the  purchaser,  and  the  plaintiff  in  execution 
as  a  cath  iale.  This  fact  rebuts  any  infer- 
ence that  might  be  deduced  from  tbe  lan- 
guage of  the  return  that  tbe  adjudication 
was  partly  on  terms  of  credit 

In  Carroll  v.  ficheen,  34  La.  Ann.  423.  it 
was  held  that,  in  case  of  a  variance  In  the 
sherilTs  deed  and  bis  return  on  the  writ,  as 
to  the  Identity  of  the  adjudicatee.  the  deed 
will  prevail.  In  McCall  t.  Irion,  41  La.  Ann. 
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1126k  6  fikratb.  845,  fbe  doctrl^  of  OirroU 
T.  Scheen  waa  nafflnaed,  and  applied  to  a 
variance  In  tbe  sberUTs  deed  and  his  re- 
tain as  to  ttae  payment  of  the  price  of  ad- 
judication. Tbese  caMS  bave  never  been 
overruled.  In  Cliaffe  t.  Mlndea  Lumber  Cq., 
118  La.  7S3,  48  South.  897,  tb&e^  was  am- 
blgul^  In  the  deed  as  to  tlie  descrlptkm  of 
the  property,  and  it  waa  properly  held  that 
the  procta  verbal  and  otho*  proceedlnsB 
might  be  consulted  to  determine  what  pn^i- 
erty  was  really  Intended  to  be  conveyed- 

[1]  Aaaumlng  that.  In  the  case  at  bar,  the 
property  was  offered  for  cash.  Instead  of 
part  cash  and  part  on  tnma.  It  does  not  ap- 
pear that  the  defendant  In  ezecutloi  there- 
by suffered  any  pecuniary  Injury,  and  It  is 
doubtful  whether  be  could  have  annulled  the 
judicial  sale  on  that  ground.  But,  assuming 
that  he  could  have  done  so,  it  does  not  fol- 
low that  the  plalntlffB,  occupying  the  posi* 
tion  of  defendants  in  a  petitory  action,  can 
urge  such  informalit7  or  Illegality.  Article 
686  of  the  Code  of  practice  waa  enacted  In 
the  sole  Interest  of  defendants  In  ezecntion, 
and  secures  to  them  the  right  to  have  the 
property  sold  on  the  terms  of  credit  stipu- 
lated in  their  contracts  with  the  seizing 
creditors.  This  right  is  purtiy  personal  to 
the  debtor,  and  the  nonobservance  of  the 
law  made  to  enforce  the  right  creates  a  rela- 
tive nullity.  When  the  law  prohibits  an  act, 
but  from  no  motive  of  public  policy  or  util- 
ity, the  nollity  is  relative  only  and  can  be 
invoked  alone  by  those  in  whose  Interest  ttae 
prohibition  Is  made.  Whitehead  v.  Cramer, 
9  La.  Ann.  214 ;  Id.,  9  La.  Ann.  216.  In  both 
cases,  ttae  proi)erty  was  adjudicated  for  less 
than  tbe^  amount  of  the  prior  conventional 
mortgages  in  contravention  of  artide  684 
of  the  Oode  of  Practice.  In  a  previous  case, 
ttae  court  had  held  that  sucta  a  sale  could  not 
be  treated  by  third  persons  as  an  absolute 
nullity.  Lawrence  v.  Blrdsale,  6  La.  Ann. 
688.  In  the  case  of  Southern  Mutual  Insur- 
ance Company  v.  Pike,  88  La.  Ann.  82^  the 
court  said: 

"The  nullity  resulting  from  the  sheriffB  omis- 
Bion  to  make  the  announcement  (required  by  C. 
P.  684)  is  not  absolute,  but  relative." 

The  adjudication  of  a  minor's  property  for 
less  than  its  appraised  value  Is  a  relative 
nullity,  Fraser  v.  Zyllcz,  29  La.  Ann.  637. 
It  is  well  settled  tiiat  errors  and  mistakes 
in  Judicial  sales,  where  tbe  nullity  Is  entire- 
ly a  matter  of  itrivate  Interest,  cannot  be 
inquired  Into  collaterally,  but  a  direct  action 
must  be  brought  to  liave  the  nullity  declar* 
ed.  It  la  equally  well  settled  that  a  de- 
fendant In  a  petitory  action  cannot  avail 
himself  of  a  mere  relative  nullity  in  plain- 
tlfrs  chain  of  tltie.  West  t.  Negrotto,  52  La. 
Ann.  891,  27  South.  7S:  Adolph  v.  Richard- 
son. 02  La.  Ann.  1160,  27  South.  665.  The 
same  rule  applies  to  a  plaintiff  in  a  peti- 
tory action.  Smith  v.  Xximber  Co.,  125  La. 
70B.  SI  South.  088.  The  informality  In  the 


adji^leatlon  urged  by  flie  platnttlft  In  this 
case  concerns  only  the  defendant  In  execu- 
tion, Tom  Thomas,  and  did  not  cause  him 
any  pecuniary  loss.  The  fact  that  a  small 
portltm  at  ttie  price  waa  paid  to  the  a^ing 
credits.  Instead  of  beiiv  retained  by  the 
purchaser  to  be  paid  in  driblet^  to  the  cred* 
Iter  from  year  to  year,  worked  no  Injury  to 
the  defendant  in  execution.  Neither  the 
plaintiff  nor  defendant  in  execution  are  par^ 
tiee  to  this  sid^  and  therefore  the  Judicial 
Bale  cannot  be  annulled  or  revoked  in  this 
proceeding. 

The  cases  cited  xdalntiffs*  counsel  do 
not  ovwTule  any  of  the  cases  dted  mpra. 
In  Thlbodeaux  v.  TUbodttux,  112  La.  906. 
36  South.  800,  it  was  held  that  the  sale  of 
successlfra-  pn^perty,  aa.  the  flrst  offering,  for 
less  than  one-tenth  of  Ita  value,  according  to 
the  last  appraisement,  la  a  matter  <^  anb- 
atance  and  not  la  mere  informality.  In  Don- 
cet  V.  Fenelon,  m  La.  18,  44  South.  908, 
the  court  held  that  the  nullities  alleged  were 
absolute.  In  Cronan  v,  Cochran,  27  La.  Ann. 
120.  the  property  of  the  defendant  bad  been 
seized  and  sold  under  a  Judgmoit  In  rem» 
which  the  court  held  to  be  a  nullity. 

It}  Plaintiffs,  as  defendants  in  the  petitory 
action,  aver  that  they  hold  the  titie  held  by 
Tom  Thomas,  with  the  right  to  sue  for  a 
rescission  or  ottaerwlse^  There  is  no  evi- 
dence that  the  titie  of  Thomas  was  ever 
transferred  to  the  plaintiffs.  Plaintiffs  fur- 
ther aver  that  EUerbe,  the  purchaser  at  the 
sheriff's  sale,  was  lut^posed  for  Hellperia 
and  Leonard,  and  that  said  purchase  Inured 
to  the  benefit  of  the  plaintitte.  Heilperln 
had  nothing  to  do  wltta  the  sheriff's  sale. 
Leonard,  one  of  the  liquidators  of  the  itet- 
chants*  &  Fanners'  Bank,  bought  in  the  prop- 
erty for  Ellerbe,  his  son-tn-law,  and  advanc- 
ed the  money  to  pay  the'  price.  Leonard 
testified  that  he  had  no  interest  in  the  pur* 
chase.  More  than  a  year  later,  Bllerbe  sold 
the  property  to  Edson,  Hicks,  and  Etcblson. 
There  is  not  sufficient  proof  that  Ellerbe  was 
a  party  interposed  for  Hellperin  and  Leon- 
ard. Ellerlie  was  the  record  owner  of  ttae 
property,  and  any  secret  understanding  be- 
tween him  and  Leonard  aa  to  ttae  titie  did 
not  affect  ttalrd  persons  purctaaslng  from 
Ellerbe  on  the  faith  of  ttae  public  records. 
The  contention  ttiat  the  sale  from  Hellperin 
and  Leonard  waa  simulated  finds  no  support 
In  the  evidence  and,  even  if  true,  could  have 
no  I^ial  effect  against  the  bank,  which  ac> 
quired  the  notes  given  by  Thomas  for  the 
purdufle  price,  and  against  subsequent  ini^ 
chasers  of  the  property  from  the  record  own- 
er. 

The  plaintiffs,  when  they  purchased,  had 
record  notice  that  tiie  property  had  been 
previously  aold  to  Thomas  by  thtfr  vendora. 
This  notice  had  the  legal  efEect  ttf  actual 
knowledge,  and  the  plalntlib  purchased  at 
their  periL 

Plaintlfla  called  Btflperin  and  LeiHiaxd  ia 
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warrtnty,  wad  pMjed  for  SaAgmeat  over 
against  tbem  for  tbe  return  of  the  pnrdiaae 
iriea  ubA  dunafSB. 

Tbe  warrantors  answered  that  the  deed 
br  them,  to  ShsTW,  wu  made  In  error,  they 
barliis  prevknudy  sold  tbe  same  land  to 
Thonaa,  and  that  the  mistake  was  uninten- 
tional uid  btadrertent,  and  reenlted  solely 
fhnn  a  <derical  otot  In  the  descrlptloD  of 
tbe  land  Intended  to  be  amveyed.  The  war- 
rantom  tendered  to  plalntitfa  the  purchase 
price,  with  Interest  and  costs. 

It  Is  therefore  ordered  that  the  judgment 
bdow  be  reversed,  and  it  Is  now  ordered 
Oat  the  defendants,  L.  A  Etchlson,  J.  A. 
Bdsott.  and  &  B.'  Hl^  be  rect^lsed  as  the 
bwfol  ownos  of  tbe  N.  W.  %  of  the  3.  E. 
yt  of  sectlcni  IS,  township  30  S,  ot  range  15 
W.,  In  Caddo  pariah,  state  of  Louisiana,  and 
be  pot  In  poasesslOTk  of  the  same  according 
to  law;  and  It  is  farther  ordered  that  this 
caose  be  remanded  to  the  court  below  for 
trial  and  adjudication  of  plalntlfFs'  call  In 
warranty;  and  It  Is  further  ordwed  that 
I^IntUTs  pay  costs  In  both  courts,  without 
prejadlce  to  Oneir  rii^ts  against  the  war- 
lantorc. 


(129  La.) 
No.  18,691. 
OHBISnNA  T.  GUSIMANO  et  aL 
<8spreme  Oonrt  of  Loniolana.   M07.  27,  1911. 
Bchearing  Denied  Jan.  2,  1912.) 

(Syllabut  hv  the  Court.) 
1.  Appeal  akd  Ebbob  (|  1097*)— Bbview— 

SCCCESBITK  AFPEALS~LaW  Or  THE  CASE. 

Where  a  motion  to  dismiss  an  appeal  haa 
been  oTermled  by  this  court,  and  the  judsment 
baa  become  final,  the  matter  is  conclnded.  and 
TiQ  not  be  inquired  into  on  grounds  conaidered 
In  nch  jndgmrat. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  4368-4366;  Dec.  Dig.  I 

low.*] 

2:  PLEADrne  (I  248*)  —  AmtNOHKiT— Pm- 

TioN— New  Caubb  op  Action. 

Wbere  snit  ia  broaght  on  a  mortgage  note 
received  as  a  snbstitnte  for  other  notes  aimi- 
lariy  Kcared  on  the  same  property,  an  amend- 
UDt  to  the  petition,  praying,  in  the  alterna- 
lire,  that,  Bhoold  it  be  found  that  plaintiff  can- 
aot  recorer  on  the  note  sued  on,  he  be  aUowed 
to  recover  on  those  which  he  surrendered  in 
expanse  for  it,  does  not  diange  the  rabstancs 
9l  the  demand  or  ask  a  different  remedy*  snd  is 
properly  allowed. 

[Ed.  Mote.— For  other  cases,  aee  Pleading, 
Cent  Dig.  H  686-709;  Dec.  Dig.  I  248.*] 

1  Bills  *asD  Noraa  (11497,  525*)— Actioitb 

— BUBDER  or  PsOOI^UrFZCIENCT  OF  SVZ- 
DEHGEi. 

Where  it  Is  shown  tliat  a  mortgage  note 
left  in  tilie  hands  of  a  notary  to  be  delirered 
on  certain  conditions  to  a  particular  person  bias 
been  fraudulently  disposed  of,  the  burden  of 
proof  reats  upon  a  gnbaequent  holder  seebiug 
to  recover  to  ehow  that  he  acquired  the  note 
ia  good  faith  before  maturity  and  for  a  valoa- 
Ue  consideration;  and,  where  such  holder,  as 
a  witness  in  bis  own  behalf,  testifies  that  he 
acquired  the  instrument  from  the  notary  at  a 


■fkrothar 


certain  boor  on  tiie  day  of  Its  Issas,  and  paid 

for  it  with  his  check  for  the  amount  ezpreased 
upon  its  face,  whereaa,  liis  account  in  the  bank 
snows  that  no  such  check  was  paid,  and  other 
evidence  shows  that  the  note  had  not  been 
made  at  the  hour  stated,  the  burden  of  proof  is 
not  discharged,  and  there  can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  aee  BiUa  and 
Notes.  Cent  Dig.  J|  167&~16iB7.  1832-1839; 
Dec.  Dig.  a  497,  625.*] 

4.  Appeal  and  Ebbob  ({  485*)— Effect  or 
Tbanbfeb  of  CAnsB— Isscancb  of  ExBon* 

TIOM.  • 

Where  suit  is  brought  on  a  mortgage  note, 
wliich  is  identified  with  a  particular  act,  and 
other  persons  intervene,  claming  upon  similar 
notes,  which  they  assert  are  the  genuine  ones, 
and  there  is  judgment  in  favor  of  one  of  the 
parties,  holding  hia  note  to  be  genuine  and  re- 
jecting the  claims  of  tbe  others,  and  the  others 
obtain  orders  granting  them  appeals,  suspen- 
sive and  devolutive,  and  fixing  tbe  amount  of 
the  bonds  to  be  given,  and  they  give  the  bonds 
and  perfect  the  appeals,  the  party  In  whose 
favor  tiM  Judgment  is  rendered  has  no  capacity 
to  ignore  the  orders  of  the  court  and  Issue 
execution.  Where  an  appellant  ^ves  an  Insuffi- 
cient bond,  tbe  remedy  of  the  appellee  Ilea  In 
an  application  to  the  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2264-2274;  Dec.  Dig.  I 
485.*] 

Aniteal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Frank  Christina  against  Mrs. 
Theresa  Onsimano  and  others,  and  Louis 
Splro  and  others  intervene.  From  the  judg- 
ment, Bplro  and  another  appeal.  Affirmed. 

Joseph  Lautenschlaeger  and  Benjamin  R. 
Forman,  for  appellant  iiipiro.  Alfred  D. 
Danziger,  for  appellant  Dreyfons.  Frank  R 
Ralnold,  for  appellee  Christina.  P.  J.  Pa- 
torno,  for  appellees  Rocco  and  Theresa  Cu- 
simano  and  Salvatore  Oantloto. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  broaght  snlt  on  a 
note  for  $3,300,  purporting  to  have  been 
made  by  a  person  whose  name  really  appears 
to  be  Salvatore  Cantloto,  to  his  own  order 
and  by  him  indorsed,  dated  July  IS,  1907, 
payable  In  one  year,  with  interest,  and  se- 
cured by  mortgage  on  certain  real  property 
In  this  city.  He  alleged  that  he  acquired  the 
note  from  Bocco  Coslmano  and  his  wife, 
Theresa  Oaslmano,  who  acquired  it  from 
Gantioto,  In  part  payment  of  the  pnrcbaae 
price  of  said  propertr;  that  he  gave  said 
Bocco  and  Theresa  Gusimano,  In  exchange 
for  said  not^  six  notes,  eadi  for  fOOO,  made 
and  indorsed  by  them,  dated  April  18,  1906, 
payable  In  from  one  to  six  years,  and  secor- 
ed  by  mortgage  and  vendor's  lirat  <m  the 
property  mentioned,  whldi  notes  he  acqnlr^ 
ed  as  the  vmAot  of  said  property.  He  fur^ 
ther  alleged  that  he  had  been  paid  $326, 
which  was  duly  credited  on  the  note  sned- 
cm,  and  be  prayed  for  citation  and  for  jodg- 
ment  against  the  Ousimanos  and  Oantloto 
for  tbe  amount  of  said  note,  with  Interest, 
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attorney's  fees,  and  costs,  less  $32S.  and  wttli 
recognition  of  tbe  mortgiu;e  by  which  aald 
note  purports  to  be  secured. 

Tbe  Cnslmanoe  answered.  In  effect,  that 
thej  purchased  the  property  referred  to  In 
the  petition  from  tbe  plaintiff  on  April  19, 
1906,  and  gave  In  part  paymokt  of  the 
purchase  price  six  notes  of  $000  each  made 
by  Theresa  GnBlmano,  with  Rocco  Onslmano, 
her  husband,  to  anthorlse  her;  that,  at 
plalntUTs  request  they  fitx  July  IS,  1907,  re- 
paired to  the  office  of  Bobwt  J.  Maloney, 
notary,  where  they  were  made  to  affix  their 
marks  to  an  act  whldi,  tbey  are  now  In- 
formed, purports  to  be  an  act  of  sale  of  said 
property  to  Canttoto,  and  to  a  note  for  IS,- 
aoO;  ttiat  they  are  Illiterate  and  are  nniUde 
to  speak,  read,  or  write  English;  that  said 
purported  sale  was  not  a  sale;  that  tliey 
nerer  dtilrered  tin  pnqterty  to  Ganttoti^ 
never  recetred  Uie  |2,600,  wUdi»  the  act  de- 
dares;  was  the  cash  portion  of  the  price, 
never  received  the  six  notes  of  ^100  each, 
whldk  plaintiff  alleged  be  surrendered;  and 
that  ttiey  found  that  their  property  stood  in 
the  name  of  Cantloto,  and  that  there  were 
outstanding  against  It  the  serai  notes  men- 
tioned. Th^  further  alleged  that  all  this 
was  brought  about  at  the  instance  of  plain- 
tiff, and  that  they  did  not  understand  it; 
that  Cantloto  was  In  Italy,  and  was  here  r^ 
resented  by  a  curator  ad  hoc ;  that  the  prop- 
erty in  question  was  the  separate  property 
of  Theresa  Cusimano;  that  Maloney  acted 
as  the  agent  and  adviser  of  plaintiff,  and 
that  they  paid  him  In  that  capacity  at  dif- 
ferent times  sums  aggregating  $410.  They 
prayed  that  the  pretended  sale  to  Cantloto 
be  decreed  a  simulation;  that  the  note  and 
mortgage  given  and  executed  In  connection 
therewith  be  decreed  of  no  effect;  and  that 
plaintiff  be  decreed  not  to  be  the  holder  for 
value  of  the  note  sued  on.  Tbe  curator  ad 
hoc,  appearing  on  behalf  of  Oantioto,  filed 
a  general  denial. 

Louis  Splro  intervened,  alleging  that  he 
was  the  owner  of  the  genuine  Gantioto  note 
for  $3,300,  that  tit  was  renewed,  by  Maloney, 
up  to  July  15,  1900,  and  Interest  paid,  but 
that  Maion^  was  without  antiiorlty  to  re- 
new It 

William  Schroeder  Intervened,  alleging 
tbat  he  was  the  owner  of  the  genuine  Can- 
tloto note,  and  praying  to  be  so  recognized. 
Plaintiff  answered,  alleging  that  the  signa- 
tures on  the  notes  held  by  the  Interveners 
were  forged.  There  was  a  trial,  In  the 
course  of  which,  the  expert  appointed  by  the 
court  reported  that  the  note  held  by  Splro 
was  genuine,  and  that  the  others  were  forg- 
ed, and  there  was  Judgment  In  favor  of 
Splro  and  against  Rocco  Cusimano  and  Can- 
tloto in  solldo  for  $3,300,  with  Interest,  rec- 
ognition of  mortgage,  etc.,  and  directing  that 
the  property  in  question  be  sold,  for  cash, 
without  appraisement,  and  thet  Splro  be 
paid  by  preference,  out  of  the. proceeds;  the 


concluding  paragraph  of  the  Judgment,  how- 
ever, limiting  its  effect  as  to  Cantloto  to  the 
property. 

From  the  Judgment  so  rendered  (which 
was  signed  Jany.  S,  1910),  the  plaintiff  and 
Schroeder  appealed  on  January  7,  1910;  and 
an  appeal  was  granted  to  the  "defMidajitf 
on  March  9,  and  lodged  In  this  court  <m 
Bfarch  11, 19ia  Thereafter,  on  Mardi  Slat, 
an  agreunent  signed  by  the  dlfferrat  coun- 
sel, to  the  effect  that  the  Cuslmanos  and 
Cantloto  should  be  considered  parttes  to  tiie 
appeal,  vras  filed  In  Uie  record;  and  shortly 
afterwards,  on  a  motion  to  dismiss  tbe 
appeal  of  tlie  Cntimanos,  it  was  heU.  Uiat 
the  agreonent  was  binding  on  the  parties. 
Cbrlstliia  v.  Onslmano  aL,  126  La.  1063. 
52  South.  157.  GtHisldering  the  merits,  the 
court  cmKdnded  that  farther  Inquiry  should 
be  made  Into  any  and  all  facts  which  mlglit 
throw  light  on  the  forgortea;  that  the  act  of 
sale  to  Cantloto  should  be  corroborated  by 
other  evideice,  and  that  something  more 
should  be  ascertained  concerning  Cantloto, 
and  the  case  was  therefore  remanded,  to  be 
tried  In  accordance  with  the  view  thus  ex- 
pressed. Christina  v.  Cusimano,  126  La. 
1062.  1063,  52  South.  157. 

When  the  matter  again  reached  the  dis- 
trict court,  additional  pleadings^  to  which 
we  shall  refer  hereafter,  were  filed  on  be- 
half of  plaintiff  and  defendants.  Jules  S. 
Dreyfous  Intervened,  alleging  that  pending 
the  appeals  fh>m  the  original  io^ment  tbe 
property  involved  in  the  litigation  had  been 
sold  by  the  sheriff  under  a  writ  of  fl.  fa.  Is- 
sued at  tbe  instance  of  Splro,  and  had  been 
purchased  by  htm,  and  praying  that  tbe  title 
so  acquired  be  sustained,  and  there  were 
some  other  pleadings,  after  which  and  after 
hearing  evidence  and  argument  there  was 
judgmoit  decreeing  the  nullity  of  the  alleged 
sale  to  Cantloto,  rejecting  the  demands  of 
Splro,  Schroeder,  and  Dreyfous,  condemning 
the  Cuslmanos  on  the  six  notes  sued  on  (In 
the  alternative)  by  plaintiff,  ordering  that 
the  property  affected  be  sold,  and  tbat  plain- 
tiff be  paid,  by  preference,  from  the  pro- 
ceeds; that  each  Intervener  pay  the  costs 
of  his  Intervention;  and  tbat  the  balance  of 
tbe  costs  be  paid  by  the  Cuslmanos.  From 
the  Judgment  so  rendered,  Splro  and  Drey- 
fous have  appealed. 

We  find  the  facts  of  the  case  to  be  as 
follows:  ^ 

Tbe  Cuslmanos  (man  and  wife),  who  can 
neither  speak  nor  nnderstland  English,  nor 
reed  nor  write  In  any  language,  had  ac- 
quired two  lots  of  ground,  or  an  interest  in 
two  lots,  by  paying  the  price  in  small  month- 
ly installments,  and  bad  built,  or  bad  be- 
gun to  build,  a  house  on  them,  the  purchase 
having  been  made  In  the  name  of  tbe  wife, 
though  there  Is  no  suggestion  that  it  was 
with  paraphernal  funds;  but  they  conclud- 
ed that  they  needed  more  money  for  their 
building  operations,  and  an  arrangement  ap- 
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petn  to  tmre  Iwen  made  whereby  the  title 
wu  placed  In  the  name  of  Obrfstlna,  who 
«D  April  10,  1906,  executed  an  instrament 
puportlnc  to  be  a  sale  of  the  property  to 
tbem  tor  fi,O00^  vt  which,  according  to  the 
ut,  91,000  wae  paid  In  cash,  and  the  bal- 
inoe  was  repieeoited  their  alx  notee  of 
1500  each.  Tbe  IMOO,  as  we  Infer,  waa 
tbe  amount  that  tb^  had  already  paid,  and 
the  six  notes  were  given  for  |3,000  in  cash, 
wUdi  was  then  and  there  loaned  to  than 
by  Christina.  The  first  of  the  six  notes  fell 
doe  in  April,  1907,  and,  as  it  waa  not  paid, 
Christina  Instmcted  or  anthorized  his  wife 
to  see  aboat  It,  and  she  saw  Malon^,  the 
notary  who  had  attended  to  their  tonsinesa 
for  them,  and  who,  as  It  turned  out  aft- 
enrards,  was  about  that  time,  and  had  been 
engaged  In  various  fraudulent  practices,  and 
particular^  In  the  practice  of  foi^g  and 
IsRnlng  for  his  own  beneflt  multiples  of  gen* 
nine  mortgage  notes  executed  in  his  office 
and  paraphed  1^  him.  The  Cairtotinas  be- 
ing as  Ignorant  and  helpless  as  the  Cusl- 
manos,  Maloney,  giving  some  foolish  reason, 
told  them  that  it  would  be  better  for  the 
Coslmanos  to  make  a  transfer  of  the  prop- 
oty  in  the  form  of  a  sale  to  some  third 
person,  and,  taking  hla  note  as  in  part  pay- 
ment of  the  price  for  a  sufficient  amount  to 
cover  that  represented  by  the  notee  held  by 
Christina,  exchange  the  one  for  tbe  others; 
ud,  as  between  the  notary  and  the  wives  of 
the  two  Ttallans.  tliat  plan  was  agreed  on, 
and  Cantioto,  a  poor  cousin  of  Mrs.  Ousl- 
maiK^s,  who  was  living  with  them  and  at 
their  expense,  was  selected  as  tbe  third  per- 
80D  who  was  to  take  the  title  In  bis  name 
ud  Issue  the  note,  with  the  understanding, 
bswevw,  that  he  was  to  execute  a  counter 
letto'  showing  the  real  nature  of  ttw  trans- 
tctiw.  The  notary  accordingly  some  time 
la  June  drew  up  an  act  whereby  Mra.  Gust- 
mano,  aided  by  her  husband,  was  apparent* 
ly  to  sell  tbe  property  to  Cantioto.  For 
mne  reason,  not  explained,  he  did  not  get 
tbe  parties  together  untU  July  16  (1907),  and 
he  then  appeata  to  have  found  that  fbere 
were  quite  a  number  of  errors  in  the  act 
which  be  had  prerpared,  which  errors  he 
proceeded  to  correct  by  erasures  and  Inter- 
Uneatlons  to  which  no  reference  In  the  mar^ 
Cfai  or  otherwise  was  made.  As  thus  cor- 
rected, tbe  act  was  signed  by  Cantioto,  and 
iMetved  the  mark  of  Mrs.  Onsimano,  and  it 
appean  to  have  received  the  mark  of  Rooco 
Cnsfanano,  but  In  point  of  fact  be  was  not 
tbere,  and  did  not  then  or  at  any  other  time 
make  tbe  mark  that  is  attributed  to  him. 
lbs  execution  of  the  act  also  appears  to 
bare  been  witnessed  by  M.  R.  Newhauser 
and  J.  T.  Le  Clerc,  but  th^  testify  that 
they  were  not  present,  and  that  they  sign- 
ed as  witnesses  at  some  other  time,  neither 
of  tbem  knowing  exactly  when.  Mrs.  Chris- 
tina, who  acted  as  her  husband's  agent  In 
tbe  matter,  had  in  the  meanwhile  left  the 
past-due  fOOO  note  with  the  notary,  and  on 


the  morning  of  July  I6tti  tnoui^t  down  the 
other  five  notes  which  were  held  by  her  bus* 
hand  and  received.  In  place  of  the  (with 
accrued  Interest)*  the  note  for  $3,300,  uri& 
inally  sued  <m  in  this  cas^  together  with  a 
policy  of  insurance  upon  the  buildings,  as 
per  the  act  of  sale  and  mortgage  purporting 
to  secure  said  note.  Tb»  notes  issued  by 
tbe  notary  to  Splro  and  BChroeder  each, 
like  that  issued  to  plaintiff,  purports  to  be 
the  Identioal,  and  only  note  executed  by 
Cantioto.  Schroeder  having  retired  from  the 
contest,  we  have  to  deal  only  with  the  oth- 
er two  notes.  The  exp^  an>olnted  by  the 
district  court  found  that  tbe  note  held  by 
Spiro  Is  the  genuine  one,  and  that  the  oth- 
ers are  forged,  and  we  are  satisfied  that  be 
was  right  In  his  finding.  Upon  the  first  trial 
of  the  case,  however,  Splro  testified  posi- 
tively that  be  got  tbe  note  from  Maloney  on 
July  15tb.  and  that  be  gave  for  It  his  check 
on  the  New  Orleans  National  Bank  for  ?3,- 
800.  Counsel  for  plaintiff  thereafter  offered 
in  evidence  a  copy  of  bis  account  with  the 
bank  mentioned  covering  tbe  period  between 
June  8tb  and  August  2d,  and  It  shows  that 
no  check  for  $3,300  was  paid  during  that 
period,  and  neither  then  nor  on  tbe  second 
trial  of  the  case  did  Mr.  Splro  make  any 
satisfactory  explanation.  As  the  matter 
stands,  therefore.  It  cannot  be  said  that 
there  is  any  evidence  In  the  record  which 
would  enable  a  court  to  say  that  he  acquir- 
ed the  note  held  by  him  for  a  valuable  con- 
sideration. Beyond  that  he  testified  that  be 
got  the  note  from  Maloney  between  1:30  and 
2:30  p.  m.,  but  Mrs.  (Onsimano  testifies  that 
the  exeputlon  of  the  note  and  the  act  did 
not  take  place  until  about  5  o'clock  p.  m. 
Again.  It  appears  that  Mr.  Splro  makes 
something  of  a  business  of  buying  and  sell- 
ing real  estate,  and  is  a  frequent  invester  in 
mortgage  notes;  and  yet,  though  the  act 
with  which  the  note  In  question  is  identified 
contains  the  provision: 

'The  narcbaser  hereby  binds  himself  to  keep 
tbe  bnildiDgs  on  above  descTlbed  property  con- 
stantly insured  against  tbe  risk  of  loss  by  Sre 
and  to  transfer  such  insuranee  to  the  preseat 
owner  or  any  other  holder  or  holders  of  above 
described  note,  up  to  the  full  amount  of  such 
note"— 

and  though  a  policy  of  insurance  was  de- 
livered to  Mrs.  Christina,  with  the  note  that 
was  given  to  her.  Mr.  Spiro  testifies  that  he 
received  no  transfer  of  Insurance,  and  at 
that  time  made  no  Inquiry  upon  the  subject 
Further  stlU,  tbe  act  with  wblch  the  notes 
in  question  are  identified  (for  there  is  no 
question  as  to  tbe  genuineness  of  the  par- 
aph on  either  of  them)  makes  no  provision 
whatever  for  the  mortgage  resting  on  tbe 
property  to  secure  tbe  $3,000  represented  by 
tbe  six  notes  held  by  plaintiff.  To  the  con- 
trary, the  act  contains  the  recital: 

"By  reference  to  tbe  certificates  of  the  regiH- 
ter  of  conTeyances  and  recorder  of  morteages  in 
and  tot  the  parish  of  Orleans,  annezeo  hweto. 
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and  from  fli*  United  Stetoi  District  and  Gir- 
cuit  Ooaxta  of  thla  district  it  does  not  appear 
that  said  pzoperty  baa  been  heretofore  alienated 
by  the  eaid  Tendor  herein  or  that  it  i»  subject 
to  any  itunimbranceg  vbataver." 

The  tact  is  that  the  property  was  then  lu- 
combered  by  the  mortgage  In  favor  of  the 
plaintiff  for  ¥3,000,  with  interest,  etc.,  im- 
posed by  the  notarial  act  of  April  lU,  1906. 
and  that  no  attempt  was  made  to  release 
that  mortgage  until  July  25.  1907,  when  an 
act  of  release,  executed  by  Paul  W.  Malo- 
ney,  notary  (brother  of  Robert  J.  Slaioney), 
was  filed  in  the  recorder's  offic&  That  act 
recites  that  J,  Vic  Le  CHerc  appeared  before 
the  subscribing  notary  as  the  last  holder  of 
the  five  notes  that  plaintiff  had  surrender- 
ed, and  declared  that  they  had  been  paid  in 
full;  that  he  exiiibited  them  to  the  notary, 
duly  canceled  and  erased,  and  authorized 
the  release  of  the  mortgage  by  which  they 
were  secured.  On  the  other  band,  Le  Glerc 
testifies  that  while  he  signed  the  act  of  re- 
lease he  never  was  the  owner  of  the  notes; 
that  he  got  them  ttom  Robert  J.  Maloney; 
and  (being  shown  the  notes)  that  they  were 
never  paid  wlille  In  his  possession  and  were 
never,  at  any  time,  canceled  or  marked  paid, 
and  he  Is  corroborated  by  the  notes  them- 
selves wliich  are  in  the  record  uncanceled. 

On  January  7,  1910,  which  was  within  10 
days  from  the  signing  of  the  judgment  ren- 
dered on  the  first  trial  of  the  case,  Schroe- 
der  and  Christina  each  obtained  an  order 
granting  him  a  suspensive  and  devolutive 
appeal  on  furnishing  a  bond  for  $SO0,  and 
the  bonds  were  duly  furnished  and  the  ap- 
peals duly  lodged  here,  under  the  number 
18,008.  On  January  28th  Spiro  (*&nsed  a 
writ  of  fl.  fti.  to  be  issued  under  the  Judgment 
thus  appealed  from,  and  the  sheriff  hy  vir- 
tue of  said  writ  seized  the  property  here 
in  question,  and  advertised  it  for  sale.  On 
March  9th  a  devolutive  appeal  was  granted 
to  "defendant,"  on  motion  of  counsel  for 
"defendants,"  for  which  a  bond  was  fur- 
nished by  Mrs.  Cuslmano,  and  the  appeal 
was  dniy  brought  up.  On  March  10th  the 
sheriff  abjudicated  the  proper^  which  he 
had  seized  and  advertised  to  Jules  S.  Drey- 
fous  for  |4,950,  of  which  amount  was 
paid  on  account  On  March  Slst  a  motion 
was  filed  In  this  court  by  counsel  represent- 
big  the  CaslmanoB  and  Gantloto,  to  which 
was  attadied  a  written  instrument,  signed 
hy  the  counsel  for  all  the  other  litigants,  em- 
bodying an  agreement  to  the  effect  that  the 
Cnslmanos  and  Cantioto  "be  and  they  are 
hereby  made  parties  to  the  appeal."  ^mere- 
after  a  motion  was  filed  on  behalf  of  Splro 
to  dismiss  the  appeal  which  bad  been  grant- 
ed on  motion  of  ooonwl  for  "defendants,** 
and  OD.  AdxU  lltb  the  motion  was  denied; 
the  court  saying,  with  reference  to  the  agree- 
ment above  menticmed: 

"This  agreement,  tfaooflb  filed  aa  before  stat- 
ed, was  entered  Into,  as  shown  by  the  date  on 
tiM  face  of  the  paper,  on  March  18,  1910.  In 


the  presence  of  such  an  agreement,  we  will  not 
stop  to  consider  the  objections  ni^ed  to  the  ap- 
peal. We  must  give  effect  to  this  agreement. 
It  evidences  a  consent  that  parties  be  made  par- 
ties to  the  appeal  among  cotmsel  tbat  Is  con- 
clusive and  binding," 

In  the  record  wtilch  was  last  brought  up 
we  find  some  testimony  given  by  Mr.  Blclter, 
the  chief  deputy  of  the  civil  sheriff,  upon  the 
subject  of  tlie  course  that  has  been  pursued 
by  the  appellant,  Mr.  Dreyfous,  since  the 
adjudication  to  him  of  the  proper^.  Mr. 
Ricker  testifies  that  the  counsel  for  CbriS' 
tlna  and  for  Schroeder  objected  to  his  pro- 
ceeding to  sell  the  property;  that  the  ad- 
Judlcatee  paid  $495  on  the  day  of  the  sale, 
and  has  paid  nothing  since;  and  that  he  has 
not  complied  with  the  adjudication.  Being 
asked,  "Has  be  ever  offered  to  comply  wiUi 
the  adjudication?"  the  witness  answered: 

"Well,  I  don't  know.  The  title  haa  been 
referred  to  Mr.  Danziger,  and  he  has  not  re- 
ported on  it.  They  have  not  complied  with  the 
adjudication." 

He  Is  then  cross-examined  1^  Mr.  Danslcor 

(counsel  for  Dreyfous)  as  follows: 

"Q.  Has  any  demand  been  made  by  you  for 
OS  to  comply,  as  it  has  been  termed;  in  other 
worda,  to  pay   the  balance  of  the  parcbaae 
price?    A.  I  asked  yon,  several  times,  whether 
vou  intended  to  comply.    That  was  before  the 
SuOTeme  Court  passed  on  the  question.  You 
eaM  you  were  jn>lng  to  wait  to  see  how  this 
came  out   Q.  Have  any  steps  been  taken  by 
your  officer  to  enforce  the  compliance  by  de- 
manding the  balance  of  the  purchase  pricel 
A.  No,  sir.    Q.  As  a  matter  of  fact,  the  sher- 
iff'a  office  doesn't  require  the  porcbaser  to  com- 
ply— don't  you  wait  upon  the  action  of  the 
plaintiffs?        Once  In  a  while  I  call  and  see 
the  lawyer,  and  ask  him  bow  be  is  getting 
along  with  it    Q.  That  la  what  you  did  in 
this  case?    A.  Yes,  sir;  never  made  any  per- 
sonal demand  on  Mr.  Danziger.    The  question 
in  dispute  In  this  appeal  was  pending  then,  and 
Mr.  Danziger  said  he  prefaned  to  wait.  By 
the  Gourt:  BV>r  the  Supreme  Court  to  decide 
the  case?     A.  Tes,  sir.     By  Mr.  Patorno: 
Since  the  Supreme  Court  decided  the  case  has 
there  been  no  (any)  attempt  on  the  part  of 
Mr.  Dansiger  to  comply  for  bis  client?   A.  He 
haa  not  comidied.   By  Mr.  Daniiger :  Has  any 
one  of  the  attorneys  for  any  party  to  this  suit 
asked  you  to  take  proceedings  of  any  kind  to 
force  the  adjudicatee,  or  to  have  the  adju^- 
oit^  ^J^J      balance  of  the  purdiase  primT 

Opinion. 

£1]  GonnsAl  for  the  appellant  Splro  renenr 
the  dlscnsi^on  of  tite  qoestton  of  the  appeal 
as  between  Hocco  Cuslmano  and  their  client, 
and  ai%ne  that  the  ttormer  Judgment  of  tlie 
district  court  could  only  have  been  reversed 
to  the  extent  that  it  affected  the  claims  of 
Christina  and  Schroeder.  We  are.  however, 
of  opinion  that  the  matter  is  <dosed  by  the 
Ju^mmt  rendered,  wbi<^  held  that  the  agree- 
ment of  the  counsel  to  the  effect  tliat  tbe 
Cuslmano  and  Cantioto  "be  and  they  are 
hereby  made  parties  to  the  aDpeal"  waa  bind- 
ing. 

[2]  It  is  fuither  argued  on  the  basis  of  ob- 
jections that  were  made  on  the  trial  that 
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plaintiff  and  defendants  were  Improiwrly  al- 
lowed to  amend  tbeir  pleadings.  We  do  not 
coDcur  In  that  view.  Plaintiff  brought  salt 
on  a  mortgage  note  which  be  assumed,  and 
had  a  right  to  assume,  was  genuine,  and 
which  he  allied,  not  on^  in  his  petition,  but 
iQ  bis  original  answers -to  the  interventions, 
had  been  accepted  by  him  in  exchange  for 
other  notes,  which  he  knew  to  be  genuine, 
which  (with  the  accrued  interest)  called  for 
a  like  amount,  and  which  were  secured  by 
mortgage  and  vendor's  lien  on  the  same  prop- 
erty. The  developments  on  the  first  trial 
showed  that  a  fraud  had  been  perpetrated, 
and  that  the  note  upon  which  he  had  sued 
was  one  of  three,  two  of  which  must  neces- 
sari^  have  been  forged.  When,  therefore, 
the  case  was  remanded,  in  order  that  the 
fraud  should  be  thoroughly  investigated,  he 
amended  his  pleadings  by  setting  up  the 
Dotea  originally  held  by  him,  and  praying 
that  he  have  judgment  on  them  in  the  alter- 
native, and  In  the  event  that  It  should  be 
found  that  the  note  that  be  bad  received 
In  exchange  for  them  was  not  what  It  had 
been  represented  to  be.  There  has  been  no 
diange  either  in  the  substance  of  his  de- 
mand or  In  the  relief  sought;  for  the  orig- 
inal demand  was  for  $3,000  money  loaned, 
w^lth  interest  and  with  recognition  of  mort- 
gage rights  on  certain  property,  and  the 
same  $3,000,  with  Interest  and  mortgage 
rights  are  now  demanded.  The  defendants 
the  Oufllmanos  allseed  originally  that  the  no- 
tarial act  executed  before  Maloney  evidenced 
no  real  ssle,  but  was  a  mere  sham,  and  that 
they  bad  been  tricked  Into  a  position  where 
th«7  found  their  properly  standing  in  the 
name  of  Cantioto,  with  the  six  notes  which 
tb^  had  issued  and  the  note  which  Cantioto 
had  ironed  ontstanding  against  it,  and  they 
prayed  that  tfae  pretended  sale  to  Cantioto 
be  "decreed  a  almnlatlon  and  no  sale  at  all, 
and  that  the  note  given  In  connection  there- 
with and  claimed  to  be  owned  by  plaintiff 
fnote  for  $3,300  July  15,  1907)  be  decreed  to 
have  no  force  and  effect,  and  not  to  bear 
against  the  property  of  defendants." 

Cantioto,  through  a  curator  ad  hoc,  filed 
a  general  denial ;  but  neither  he  nor  the 
other  defendants  appear  to  have  answered 
the  Interventions  at  all,  nor  do  we  find  that 
on  tlie  original  trial  any  Judgment  by  default 
was  rendered  against  them.  The  answers 
to  the  Interventions  filed  by  them  when  the 
cai<e  was  remanded  were  not  amended  an- 
swers therefore,  but  were  original  answers, 
in  wtaldi  the  Ctisimanos  allege  that  the  pre- 
tended sale  to  Cantioto  Is  null  and  void  for 
the  reasons  (1)  that  the  act  was  not  signed 
by  Rocco  Cnsimano,  and  was  signed  by  no 
one  in  tfae  pressure  of  two  witnesses;  (2) 
that  Theresa  Cnsimano  never  heard  it  read, 
In  its  present  form,  and  was  unable  to  read 
it  hcTseU:  ^  that  it  was  a  fraud,  because 
no  sale  waa  intended;  (4)  that  material  al- 
terations have  been  made  in  the  act,  without 
their  knowledge  or  consent;  (5)  that  the 
6780— U 


notes  held  by  the  Interveners  are  not  secured 
by  mortgage  under  said  act;  (6)  that  Inter- 
veners paid  nothing  to  appearers  for  their 
notes  and  acquired  them.  If  at  all,  from  one 
not  the  owner;  (7)  that  Interveners  never 
acquired  said  notes  at  all,  and  In  which  Can- 
tioto denies  that  he  bought  the  property  In 
question  or  paid  anything  for  It,  alleges  that 
it  belongs  to  the  Cuslmanos,  and  further  al- 
leges that  he  signed  one  note  for  $3,300,  for 
which  he  received  nd  consideration,  and  the 
holder  of  which  be  does  not  know. 

[3]  The  intervener,  Spiro,  denied  under 
oath  that  the  counsel  who  appeared  for  the 
Coslmanoa  and  Cantioto  on  the  second  trial 
was  authorized  to  represent  them.  So  far 
as  the  Cuslmanos  are  concerned,  they,  or 
rather  Mrs.  Cuslmano  and  her  daughter, 
were  present  and  testified  during  the  trial, 
and,  as  Mrs.  Cuslmano  is  shown  to  have  been 
acthig  for  her  husband  throughout,  we  think 
the  authority  of  the  counsel  by  whom  they 
were  examined  was  sufficiently  apparent.  As 
to  Cantioto,  there  is  some  testimony  con- 
cerning a  power  of  attorney  said  to  have 
l>eett  sent  by  him  to  Cuaimano's  son-in-law, 
by  whom  it  seems  likely  that  the  counsel  was 
employed.  The  testimony  la  not  very  defi- 
nite, however,  and,  If  it  were  at  all  mate- 
rial, we  should  perhaps  hold  that  the  au- 
thority has  not  been  sufficiently  proved.  As 
matters  stand,  the  evidence  Is  conclusive  to 
the  effect,  that  as  between  the  plaintiff  and 
the  defendants,  and  as  between  the  defend- 
ants inter  sese,  the  whole  purpose  of  the 
transaction  originated  and  carried  tfarough 
by  Maloney  was  to  enable  the  Cuslmanos  to 
obtain  delay  for  the  payment  of  the  notes 
held  by  plaintiff,  and,  to  that  end,  to  substi- 
tute for  those  notes  a  single  note,  secured 
In  the  same  way,  for  an  amount  equal  to  the 
B^regate  of  the  others,  with  the  accrued  In- 
terest, less  what  had  been  paid  on  account. 
The  genuine  note  executed  by  Cantioto  (who 
had  no  interest  in  the  matter)  was  left  with 
Maloney,  In  trust,  to  be  delivered  to  plain- 
tiff, upon  his  surrendering  the  notes  held  by 
him,  and  plaintiff's  notes  were  delivered  to 
Maloney  on  condition  that  he,  plaintiff, 
should  receive  the  genuine  Cantioto  note  In 
exchange  for  them.  When,  therefore,  Malo- 
ney delivered  the  genuine  Cantioto  note  to 
Spiro,  he  did  so  In  fraud,  and  the  disclo- 
sure of  the  fraud  Imposed  on  Spiro  as  a  pre- 
requisite to  his  right  to  recover  against  the 
maker  the  burden  of  proving  that  be  acquir- 
ed the  note  in  good  faith  before  maturity 
and  for  a  valuable  consideration,  and  even 
that  proof  would  not  entitle  him  to  any  pref- 
erence quoad  the  mortgaged  property,  over 
the  plaintiff,  because,  when  the  note  was  Is- 
sued, and  when  Spiro  says  that  he  acqnlred 
It,  plaintiff  mortgage  was  of  record,  valid, 
and  subsisting,  and  the  condition  upon  which 
it  might  have  been  canceled,  to  wit;  that 
he  should  receive  the  genuine  Cantioto  note, 
secured  by  a  like  mortgage,  was  not  compiled 
with,   Spiro  baa  not  discharged  the  burden 

Digitized  by  Google 


to  wMdi  we  han  tints  nCnmO.  He  went  on 
the  etand,  upon  die  lint  trlalt  u  a  witnesB  In 
bla  own  behalf  and  swore,  not  casually  or 
oncertalnly,  but  spedflcally,  anpbaUcelly. 
and  with  r^tltlon,  that  he  had  acquired  the 
Cantioto  note  from  Blaloney  on  July  15, 1907, 
betweoi  1 :80  and  2 :30  o'clodi:  p.  m.,  and  that 
he  bad  paid  for  It  on  that  day  with  hla 
checft  on  the  New  Oiieans  National  Bank  for 
$8,800,  wberesfl  Us  account  taken  from  tbe 
books  of  the  baidc  shows  that  no  sudi  check 
was  paid,  and  from  other,  erldence  It  appears 
that  Qie  Gantloto  note  was  not  made  until 
about  6  o'dodk  In  the  aftanotm.  We  con- 
clude, therefore,  that  be  did  not  get  the  note 
as  be  says  he  did,  and  as  there  Is  no  other 
evidence  on  the  subject,  that  he  has  failed 
to  show  that  he  acquired  It  In  good  faith 
before  maturity,  or  for  ralne,  and  hence  is 
not  mtltled  to  recover  on  it  We  may  add 
that,  according  to  the  erldenoe  In  the  record, 
the  property  In  guestltn  belonged  to  the 
community,  xaeeumed  to  exiat,  betwem  Boc- 
co  Guslmano  and  his  wife,  from  which  it 
follows  that  Mrs.  Guslmano  had  no  power  to 
alienate  It,  and,  as  her  husband  took  no  part 
In  tb»  act,  that  the  pretewted  sale  Is  void  on 
that  account  [4]  We  have  seoi  that  lOain- 
tlfl  and  Scbroeder,  each  asserting  a  claim 
superior  to  that  of  against  the  proper- 
ty here  in  dispute,  obtained  orders  granting 
them  appeals,  snspenslTe  and  devolutlTe, 
fitm  the  Judgment  tea6em&  In  fftvor  of 
Splro,  that  they  perfected  those  appeals,  and 
that  whilst  tb^  were  poidlng  Splro  caused 
execution  to  Issue  on  his  judgment,  under 
wbldi  the  property  was  sdaed  and  adjudi- 
cated to  Dreyfous;  and  we  have  also  seen 
that  Dr^rfons  has  never  complied  wllli  the 
adjudication,  but  speaking  through  his  at- 
torney, has  Infbrmed  the  sheriff  that  he  pre- 
ferred to  await  the  result  of  the  present  lit- 
igation. We  are  of  opinion  that  Splro  had 
no  capacity  to  ignore  the  order  of  the  court 
whereby  the  execution  of  bis  Judgmott  was 
suspoided.  Where  an  appellant  gives  an  ta- 
suffldent  bond,  the  remedy  of  the  appellee 
lies  in  an  applloatton  to  tbe  court  Wheth- 
er Mrs.  Cuslmano  ahould  be  held  liable,  with 
her  husband,  on  the  notes  held  by  the  plain- 
tiff, is  a  question  which  has  not  been  raised. 
Judgment  affirmed. 


(129  La.) 
No.  18,739. 

BRITT    et    aL    v.  CALDWELL-NORTON 
LUMBER  CO.  et^aL  (D.  G.  PETTY 
LUMBBR  GO.  et  al..  Warrantors). 
(Supreme  Court  of  IionisUna.   Jan.  2,  1012.) 

(ayOahut     tike  Court.) 

COCRTB  (I  224*)— JnaXSDIOnOIf— AHOUNT. 

Where  a  judsment  has  been  rendered  de- 
creeing plaintiff  tBe  owner  of  land,  and  giving 
her  a  judgment  for  $935.68,  and  a  judgment 
haa  been  rendered  In  favor  of  defendant 


against  flu  warrantor  for  983S.68,  flds  court 
is  without  Juriidiction  in  an  aroeal  by  the 
warrantor  from  the  Judgment  in  favor  of  the 
defendant,  as  the  amount  involved  ia  below  the 
jurisdictional  limit  of  this  court 

[Ed.  Note.— For  other  cases,  see  Courts. 
Cent.  Dig.  H  608-618;  Dec.  Dig.  I  224.*] 

Appeal  from  Eleventh  Judicial  District 
Court  Parish  of  Natebltocbee;  &  J.  Henry, 

Judge.  , 

Action  by  Martha  Britt  and  others  against 
the  Caldwell-Norton  Lumber  Company  or  the 
Boleyn  Lumber  Company,  D.  O.  Petty  Lum- 
ber Company  and  others,  warrantors.  Judg- 
ment for  plalntUb  against  defendant  the 
Boleyn  Lumber  Company,  and  tbe  warrant- 
ors appeal.  Dismissed. 

O.  W.  Elam.  Norwood  T.  Smith,  and  M.  h. 
IMsmukes,  for  appellant  D.  O.  Petty  Lumber 
Co.  Breazeale  A  Breaieale,  for  appellee  Bo- 
leyn Lumber  Co.  Scarborou^  &  Carver,  for 
other  appellees. 

BREAUX.  a  J.  This  Is  tbe  second  appeal 
to  tbls  court  and,  in  addition,  an  ai^llca- 
tlon  was  made  for  a  writ  of  certiorarL 

In  tbe  first  appeal  the  question  of  the  ex- 
tent of  the  right  of  the  Britt  heirs  was  con- 
sidered and  decided. 

As  to  Mrs.  Britt  who  also  claimed  an  In- 
terest In  the  property,  thoe  was  failure  In 
the  proof,  and.  for  that  reason,  her  ac;tlon 
was  dismissed  as  In  a  nonsuit 

Britt  T.  Caldwell  Lumber  Oo.,  126  La.  UB, 
and  52  South.  25L 

The  questions  presmted  In  the  cotlorari 
proceedings  have  no  bearing.  They  relate  to 
the  time  within  which  a  Judgment  ahould  be 
signed  in  the  district  court 

Britt  V.  CaldweU  Lumber  Co.,  129  Ia.  848; 
SB  Soutb.  770. 

In  the  presmt  suit,  plaintiff,  Mrs.  Britt 
seeks  to  recover  the  value  of  timber  cut  on 
the  land,  of  which  she  claimed  ownersh^) 
and  part  of  whidi  land  the  heirs  recovered 
In  tbe  first  suit 

In  the  present  actton,  M^  Britt  reeovned 
Judgment  against  the  defendant  tbe  Boleyn 
Lumber  Company  In  the  sum  of  $085.68. 
wiUi  all  costs,  ai^  she  was  decreed  t3ie  own- 
er of  the  land  for  which  she  sued,  and  Judg- 
mmt  was  also  rendered  In  favor  ai  defend- 
ant over  and  against  the  D.  O.  Petty  Lum- 
ber GiHnpany  for  an  amount  as  abov«,  with 
all  costs  of  suit  except  tbe  sum  of  87. 

Only  the  warrantors  have  appealed. 

The  defoidant  admits  that  plaintiff  Is  not 
a  party  to  this  suit  but  omtends  that  he 
can  maintain  his  appeal  as  between  him  and 
defendant 

Be  that  as  it  may,  we  will  not  yass  upon 
the  point  as  there  Is  another  pohit  which 
we  will  ctmslder,  as  it  disposes  of  llie  easp 

In  this  court 

Tbe  Judge  of  tbe  district  court  decided 
in  favor  of  plaintiff,  and  ordered  that  the 
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land  be  delivered  to  tbe  plaintiff  to  the  ex- 
tent of  her  interest,  and  further  condemned 
defendant  to  pay  plaintiff  the  sum  of  f 935.68. 
To  the  defendant  the  court  gave  judgment 
for  the  sum  of  $935.38  against  warrantor. 
Not  a  word  was  satd  about  the  land,  so  that, 
as  between  defendant  and  warrantor,  the 
only  amount  In  controversy  Is  $835.38,  and 
that  la  all  that  defendant  could  ever  recover. 
Tbe  question  about  the  land  Is  entirely  ellm- 
ioated. 

It  would  be  useless  for  defendant  to  ask 
for  more  than  tbe  said  amount  He  is  en- 
tirely barred  from  and  out  of  this  court  as 
to  anything  el8& 

We  tlwefore  eondude  to  dismiss  the  ap- 
peal, and  reserve  to  warrantor,  npon  the  re- 
qolied  oatb,  the  right  to  have  tbe  case  trans- 
fened  to  the  Court  of  Appeal,  In  whose  Jn- 
iladicthm  is  the  parish  of  Natchitoches. 

For  leaatHU  stated,  the  appeal  Is  dlamlssed. 


(129  La.) 
No.  18.827. 

POUGB  JtJRT  OF  PARISH  OF  IBERVILLE 

TEXAS  &  P.  BY.  CO.  et  al. 
(Sopreme  Court  of  Louisiana.   Jan.  2,  ISUL) 

(Byllahut  by  tU  OourtJ 

L  Apfkaj.  and  Ebbob  (i  1212*)— BmuHi>— 

Pboceedikgs  Beix}w. 

As  the  decree,  remandtng  this  case,  stated 
that  it  was  to  enable  parties  to  introduce  evi- 
dence on  the  quantum  of  damages,  the  trial 
court  was  correct  in  ruling  that  only  evidence 
on  the  question  of  damages  could  be  introduc- 
ed, and  that  the  whole  case  should  not  be  re- 
oiwued. 

[Bd.  Note.— For  other  uses,  see  Appeal  and 
Error,  Cent.  Dig.  |  4718;  Dec  Dig.  {  1212.*] 

2.  Appkai.  and  Eaaoa  ({  1018*)— Rkvuw— 

CoKFUCTiNO  Evidence. 

As  the  trial  judge  heard  the  varying  tes- 
timoDjr  of  all  the  witnesses,  aod  as  there  is  no 
manifest  error  in  the  amount  of  damages 
which  he  allowed  plaintiff,  his  judgment  will 
aot  be  interfered  with. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3993-8995;  Dec.  Dig.  8 
1013.*] 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court*  Pulah  <a  Iberville;  Calvin  K. 
Schwing,  Jndgie. 

Action  ta7  the  P(dlce  Jury  of  Parish  of 
Iberville  against  tbe  Texas  ft  Pacific  Rail- 
way Company  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Edward  N.  Pugh  A  Son  and  Walter  Le- 
mann,  for  appellant  Albin  Provosty,  L.  De 
Poorter,  and  Howe,  Fepner,  Spencer  &  Cocke, 
for  appellees. 

BBEAUX,  G.  J.  This  is  the  second  appeal. 
The  case  was  remanded  for  the  purpose,  as 
stated  in  the  decree,  of  enabling  parties  to 
Introdace  evidence  on  the  question  of  dam- 
ages and  for  further  proceedings  according 


tolaw.  8e6aametItlCbl2aLa.888,4TSoutb. 

692. 

II]  Upon  calling  the  case  for  trial,  coun- 
sel for  defendant  urged  that  under  the  de- 
cree before  referred  to  the  whole  case  should 
be  tried,  while  counsel  for  plaintiff  opposed 
the  application  to  reopen  the  whole  case,  and 
contended  that  the  question  for  decision  was 
one  of  damages. 

The  court  did  not  grant  the  application, 
but  ordered  that  the  quantum  of  damages  be 
fixed.  To  the  court's  ruling,  there  was  ob- 
jection by  counsel  for  defendant  They  gave 
notice  to  tbe  court  of  d^endaut's  intention 
to  sue  and  apply  tar  relief  from  this  court 
through  ti  writ  of  mandamus. 

Thoe  was  no  writ  awlied  for^  and,  at  a 
subsequent  date,  the  case  was  tried  before  a 
jury.  The  Jury  foimd  a  verdict  for  jdein- 
tlff  in  the  sum  of  |8,M7.Ta 

A  motion  for  a  new  trial  was  filed.  The 
court  deemed  tbe  amount  too  large,  and  sus- 
tained the  motion,  and  granted  a  new  trial. 

The  cause  was  then  taken  np  for  trial  by 
tbe  court,  without  a  jury,  and,  on  the  evi- 
dence adduced  by  plaintiff  and  defendant  on 
the  trial,  before  the  Jury  (under  tbe  provi- 
sions of  the  act  numbered  24T  of  the  Gen- 
eral Aasoubly  of  the  year  1908,  relative  to 
trials  in  dvU  cases),  the  court  rendered  Jiidg- 
meait  condemning  defendant  to  pay  ^aintiff 
me  sum  of  96,800. 

From  this  judgmmt  the  defendant  ap- 
pealed. 

On  Application  to  Reopen  the  Case. 

The  district  court  properly  denied  this  ap- 
plication. 

In  regard  to  the  writ  of  mandamus,  on  sec- 
ond thought  counsel  for  defendant  Inform  us 
In  the  brief  that  all  thought  of  suing  for 
that  writ  was  abandoned  after  he  had  noti- 
fied the  court  because  It  was  deemed  inad- 
visable in  view  of  the  fact  that  recently  in 
Pratt  V.  McCoy,  123  La.  917,  49  South.  640, 
this  court  held  that  mandamus  proceedings 
will  not  He  to  compel  the  trial  jui^e  to  re- 
ceive evidence. 

In  our  view  of  the  cause,  the  question  has 
lost  all  Importance  and  can  be  passed  with- 
out special  comment,  save  to  state  that  writs, 
under  the  supervisory  Jurisdiction  of  this 
court,  are  largely  within  the  court's  discre- 
tion, and,  while  It  Is  quite  true,  as  stated  in 
the  last-cited  case,  that  the  court  will  not 
Interpose  Its  authority  in  matter  of  the  mere 
admission  of  evidence  during  the  course  of 
tbe  trial,  tbe  question  is  not  entirely  similar. 

Inasmuch  as  this  court  is  not  bound  by 
hard  and  fast  rules,  It  may  well  be  that  In 
the  matter  of  interpreting  one  of  our  judg- 
ments the  court  wotild  exert  Its  Jurisdiction 
In  order  to  prevent  a  serious  error,  which 
might  result  in  useless  protracted  litigation 
and  the  incurring  of  costs  uselessly. 
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The  ruling  was  «iittnl7  correct,  as  made 
erident  by  our  decision  heretofore  rendered, 
whi(^  resulted  In  remanding  the  cause,  and 
there  was  not  the  least  neceaslty  for  reop- 
ening the  whole  case. 

Plaintiff  answered  the  appeal,  and  asked 
the  court  to  Increase  the  amount  of  damages, 
to  the  sum  allowed  by  the  Jury,  which  the 
district  court  did  not  think  should  be  al- 
lowed. 

lu  our  decision,  heretofore  handed  down, 
cited  above,  the  court  stated  that  the  bridge 
across  the  bayou  at  Plaguemlne  was  damag- 
ed by  destruction  of  at  least  one-half  of  the 
structure.  It  was  In  good  condition  before 
the  fire.  It  bad  tec^tlr  bem  r^lred  and 
painted. 

There  Is  a  photograph  before  us  (taken 
after  the  fire)  representing  the  bridge.  It 
shows  that  one  leaf  of  the  bridge  had  fallen 
down,  and  part  of  the  bridge  was  entirely 
destroyed.  There  Is  also  a  blue  print  show- 
ing the  part  destroyed  and  the  part  damaged 
by  fire. 

The  cost  to  replace  each  item  of  the  bridge 
destroyed  or  damaged  Is  ^1t«i.  Laymen  in 
matter  of  constructing  bridges  testified;  but 
tbeir  estimates  of  the  loss  and  damage  oc- 
casioned by  the  fire  vary  very  much.  Bridge 
building  being  an  Important  branch  of  the 
architectural  science  and  art.  It  is  natural 
to  consult  the  testimony  of  those  who  have 
made  a  special  study  of  such  work.  Several 
witnesses,  who  were  architects,  bridge  build- 
ers, civil  engineers,  and  very  well  Informed, 
upon  the  subject,  testifledL  Tbelr  estimates 
also  vary. 

[2]  The  Judge  of  the  district  court  must 
have  been  well  informed.  He  must  have  had 
exceptionally  favorable  opportunity  to  arrive 
at  a  conclusion.  He  appears  to  have  been 
conservative  in  his  estimates.  It  appears  to 
us  that  justice  has  been  done.  We  therefore 
decline  to  interfere  with  this  Judgment,  It 
appearing  correct. 

The  Judgment  is  affirmed. 


(129  La.) 
No.  18,6eL 
BRBAUX  V.  ROTER  et  aL 
(Supreme  Court  of  Louisiana.    Jan.  2,  1912.) 

f8yUalt»$  by  the  Court.) 

1.  MOBTOAOES  (I  87*)— PaBOL  EVIDENCE— Ad- 
HISSIBILITT. 

In  the  absence  of  allegations  that  the  ex- 
eention  of  an  authentic  act  of  sale  of  immov- 
able property  was  induced  by  error,  misrepre- 
sentation, or  fraud,  parol  evidence,  to  show 
that  a  contract  of  mortgage  was  Intended,  is 
properly  excluded. 

[Ed.  Note.— For  other  cases.  Me  Mortg^es, 
Cent  Dig.  i|  97-107;  Dee.  Dig.  |  87.*] 

2.  Vkitdob  aud  Pubohasbb  (i  230*)— Bona 
FiDB  Pdbchasbb. 

One  who,  upon  faith  in  the  public  records, 
pniehases  real  estate,  the  recorded  title  to 


which  stands  In  the  name  of  his  vendor,  la  en- 
titled to  be  protected  in  his  purchase  against 
any  claimR  or  equities  arising  out  of  the  pre- 
viously existing  relations  between  bis  vendor 
snd  the  latter's  author  or  other  persons. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  58a-«00;  Dec  Dig. 
1  289.*] 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  Wm.  Campb^l, 
Judge. 

Action  by  Drozln  Breaux  against  Joseph 
Boyer  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed,  and 
Jud^ent  rendered. 

Chappuis  &  Holt,  for  appelant.  Goudean 

6  Barbe  and  ^^lor  &  Gremllllop,  tor  ap- 
pellees. 

MONROE,  J.  [1]  This  is  a  petitory  action 
for  the  recovery  of  certain  land  In  the  parish 
of  Acadia,  which  plaintiff  alleges  that  he  ac- 
quired, by  purchase,  from  the  widow  and 
heirs  of  A.  S.  Chappuis,  and  wtdch,  with  the 
exception  of  27  arpenta,  was  acquired  by 
said  Chappuis  apparently  by  purchase  from 
Joseph  Buyer ;  the  27  arpents  mentioned 
having  been  similarly  acqoired  from  Charles 
Cudlo.  The  defense  set  up  Is  that  the  ap- 
parent sale  from  Royer  to  Ghappnls  was  in- 
tended as  a  mortgage,  and  that  plaintiff  and 
his  apparent  vendors  have  fraudulently  con- 
spired to  put  the  title  in  his  name,  and  have 
him  bring  this  suit  in  order  to  shut  off  in- 
quiry and  prevent  defendant  from  eetablish- 
ing  that  fact  It  is  not  alleged  that  defend- 
ant was  Induced,  by  error,  fraud,  or  misrep- 
resentation, to  execute  an  act  of  sale,  when 
an  act  of  mortgage  was  Intended;  the  charge 
of  fraud  t>eing  leveled  exclusively  at  the 
dealings  betwe^  plaintiff  and  his  alleged 
vendors,  and  the  Idea  conveyed  being  that  be 
is  without  Interest,  and  is  merely  a  person 
Intenwsed  for  the  fraudulent  purpose  above 
stated.  Upon  the  trial,  however,  defendant 
offered  [>arol  testimony  to  show  that  the 
conveyance  from  Royer  to  A.  3.  Chappuis, 
which,  upon  its  face,  Is  an  ordinary,  notarial 
act  of  sale,  duly  recorded,  was  intended  to 
operate  as  a  mortgage,  but.  In  the  absence 
of  any  allegation  tiiat  defendant  was  induced 
to  execute  it  by  reason  of  error,  misrepresen- 
tation, or  fraud,  the  testimony  was  properly 
excluded.  C.  0.  1901,  2236;  Mather  v.  Knox, 
34  La.  Ann.  410;  Chaff e  v.  Ludeling,  34  La. 
Ann.  967;  Jackson  v.  Lemle,  35  La.  Ann. 
S55;  Mulhaupt  v.  Youree,  35  La.  Ann.  10^; 
Johnson  v.  Flanner  et  al.,  42  La.  Ann.  SZ2, 

7  South.  455;  Godwin  v.  Neustada,  42  La- 
Ann.  738,  7  South.  744;  Keough  v.  Heyera 
&  Co.,  43  La.  Ann.  952,  9  South.  913;  Wil- 
kins  V.  Durio  et  al.,  45  La.  Ann.  1119,  13 
South.  740;  Bagley  v.  Bonrque,  107  La.  395, 
31  South.  860;  Franklin  v.  Sewall,  110  La. 
292,  34  South.  44S;  Maskr^  t.  Johnson,  122 
La.  791,  48  South.  266. 

There  being  no  eflectlTB  attack  upon  the 
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title  of  plftiDtUTB  antbors,  their  reason  for 
conreylng  the  property  to  plaintiff  would 
appear  to  be  a  matter  of  no  concern  to  de- 
ftndant  The  charge  that  plaintiff  and  his 
authors  frandulently  conspired  for  the  par^ 
pose  alleged  was,  however,  lagnlred  into  and 
is  munstalned  by  the  proof,  from  which  It 
appears:  That  A.  S.  Chappnis  bought  the 
main  body  of  the  land  In  dispute  from  the 
defendant  Joseph  Royer  by  an  ordinary  act 
of  purchase  and  sale,  as  hereinabove  stated, 
of  date  November  13,  1907,  which  contained 
DO  sDggestion  that  It  was  Inftnded  to  be  oth- 
er than  as  It  appeared,  and  which  was  duly 
recorded.  That  he  thereafter  leased  the 
property,  first,  to  Royer  himself,  then,  at  his 
request,  to  bis  son,  and  then  to  Onlel  Ck>r- 
mler,  a  third  person,  and  that  he  paid  all 
the  taxes  and  expended  something  like  $3,000 
In  improvements.  When  the  term  of  hie 
lease  (which  was  for  one  year  from  Novem- 
ber 13,  1907)  expired,  or,  possibly,  before, 
Royer  left  the  property  and  went  to  another 
part  of  the  parish,  where  he  bought  lots, 
built  a  house,  and  engaged  In  farming.  He 
says.  In  bis  testimony  In  this  case: 

"I  went  there  with  the  inteDtion  of  staying 
there  permanently.  I  thought  I  had  no  more 
rights  here  [the  word  'here'  referring  to  the 
place  which  is  here  in  dispute]." 

A.  8.  Chappnis  died  prolwbly  In  1910,  and 
In  S^jitemher  of  that  year  plaintift,  who  Is 
■hown  to  be  a  farmer  of  good  standing- 
worth  some  $30,000  or  $40,000— called  npon 
Abner  CSmivuls  (who  appears  to  have  been 
attending  to  the  bnslnesa  of  his  father's  snc- 
ceaslon)  witb  a  view  of  buying  a  tract  of 
land  wblcb  he  thought  belonged  to  tbe  suc- 
cession. He  was  told  that  the  succession  did 
not  own  it,  but  that  tbe  widow  and  belra  of 
Chappnla  would  sell  him  the  Boyer  place. 
He  accordingly  went  off  and  looked  at  tbe 
Boyer  place,  and  after  a  few  days  came  back 
and  agreed  to  take  It,  at  a  valuation  of  $11,- 
000,  in  payment  of  which  price  be  agreed  to 
convey  to  the  Chappulses  certain  real  estate 
in  tbe  town  of  Rayne,  for  which  he  had  a 
short  time  before  paid  $4,000,  and  to  give 
his  notes  for  the  balance  of  $7,000.  It  ap- 
pears that  the  wife  of  Joseph  Royer  bad  not 
moved  away  with  him,  but  her  son,  Emlle, 
being  the  lessee  of  the  old  place  for  the  year 
1908-^,  that  she  had  remained  there;  and 
she  still  remained  after  Cormier  became  the 
lewee  for  tbe  year  1909-10 ;  and  it  also  ap- 
pears that  another  son,  Adolph,  had  stayed 
on  tbe  old  place,  working  as  a  laborer,  first, 
for  his  brother,  Emlle,  and  then  for  Cormier. 
About  tbe  time  that  Cormier's  lease  was  to 
expire  and  when  plaintiff  was  negotiating 
for  the  purchase  of  the  place,  there  were  ru- 
mors to  the  effect  that  Mrs.  Royer  would 
refnse  to  leave ;  that  she  was  asserting  some 
sort  of  an  interest  in  tbe  property,  though 
predaely  upon  what  basis  no  one  seemed  to 
know,  Uie  probability,  as  we  Infer  ^om  the 
UatSmtms,  being  that  she  conceived  the  idea 
tbat  die  bad  some  rl^ts  growling  out  of  the 
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community  which  existed  between  her  bus- 
band  and  herself,  or  growing  out  of  tbe  fact 
ttiat  the  place  had  been  for  many  years  the 
homestead  of  the  fomily.  Neither  the  Chap- 
pulses  nor  the  plaintiff  attached  much  im- 
portance to  what  they  beard;  and,  whilst 
the  latter  employed  a  lawyer  to  examine  tbe 
title  for  him,  he  suggested  tbat  in  tbe  mean- 
while tbey  should  take  advantage  of  the 
presence  In  Rayne  of  one  of  the  Chappnis 
family,  who  lived  in  New  Orleans,  to  have 
the  deeds,  the  one,  from  bim  to  them,  of  his 
Rayne  property,  and  the  other  from  them  to 
him,  of  their  Royer  property,  executed,  with 
the  understanding  tbat  both  deeds  should  be 
deposited  In  bank  until  tbe  lawyer  whom  he 
had  employed  made  his  report,  and  with  the 
further  understanding  that  in  the  event  that 
the  report  should  prove  satisfactory,  and 
that  Mrs.  Royer  should  really  refnse  to  move 
out,  the  Chappulses  should  assume  the  bur- 
den of  putting  him  In  possession.  Thereaft- 
er, when  the  lawyer  reported  tbat  tbe  title 
was  good,  as  it  had  already  been  vested  in 
plaintiff,  and  as  Cormier's  lease  had  expired 
and  he  was  leaving,  it  was  thought  advisable 
to  bring  tbe  present  action  in  plaintiff's 
name,  and  it  was  so  brought;  the  petition 
alleging  that  Joseph  Royer  and  his  wife  and 
son  are  in  possession,  although,  as  it  proved, 
tbe  parties  who  were,  and  are,  holding  pos- 
session, are  the  wife  and  son,  the  husband 
and  father  and  former  owner  having  per- 
manently removed  therefrom  in  tbe  b^ief 
tbat  he  "bad  no  more  rights  there." 

We  find  nothing  in  the  facts  thus  recited 
or  to  any  other  facts  disclosed  by  tbe  record 
to  implicate  plaintiff  In  any  conspiracy.  He 
is  a  plain  fanner,  and,  ttiough  illiterate,  is 
apparently  very  intelligent  There  is  nothing 
in  tbe  record  to  indicate  tbat  he  knew  any- 
thing  about  tbe  business  relations  wblcb  may 
have  existed  between  Royer  and  tbe  Chap- 
pulses, or  had  any  reason  to  conspire  with 
tbe  one  family  against  the  other.  Royer 
bad  put  tbe  title  to  his  property  In  tbe  name 
of  Chappuis,  and  it  so  appeared  upon  the 
public  record;  and,  when  the  attorney  em< 
ployed  by  plaintiff  to  examine  the  title  ra- 
tered  upon  the  discharge  of  that  duty,  he  so 
found  it,  and  he  reported  that  the  title  was 
vested  in  the  Chappulses,  and  that  plaintiff 
could  safely  bay  the  property  from  them.  It 
is  true  tbat  plaintiff  knew,  and  so  stated, 
after  the  deeds  had  been  executed,  that  in 
any  event  he  could  not  lose,  as  the  Chap- 
pulses were  behind  tbe  title,  as  warrantors, 
and  had  ample  means,  but  tbat  does  not  au- 
thorize the  inference,  which  defendant's  coun- 
sel draws,  that  he  was  relying  entirely  upon 
the  solvency  of  the  Chappulses,  and  not  at 
all  upon  the  public  records  or  the  report  of 
the  attorney  whom  he  had  employed,  and  pre- 
sumably paid  to  examine  those  records. 

12]  Our  conclusion,  then,  Is  that  plaintiff 
is  not  a  conspirator,  or  a  party  interposed, 
but  is  a  purchaser,  for  a  valuable  considera- 
tion, of  property,  the  recorded  title  to  which 
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!itood  In  the  name  ot  bfs  Tenders,  and  that 
he  is  entitled  to  be  protected  in  his  pur- 
chase against  any  claims  or  equities  arising 
oat  of  the  previously  existing  relations  be- 
tween his  vendors  and  their  authors  or  oth- 
er persons.  Levy  v.  Ward,  Ad.,  33  La.  Ann. 
1033;  Thlbodanz  t.  Anderson,  34  La.  Ann. 
797 ;  Boyer  v.  Joltrlon,  Sheriff,  et  al.,  40  La. 
Ann.  657,  4  South.  872;  BrouBsard  v.  Brous- 
sard,  46  La.  Ann.  1086,  13  South.  699 ;  Brous- 
sard  V.  West,  et  al..  47  Ia.  Ann.  1033,  17 
South.  476;  Adams  et  al.  t.  Drew  et  al., 
110  La.  456,  34  South.  602;  Adams  et  al. 
V.  Brownell-Drews  Lumber  Co.,  116  La. 
179,  38  South.  957;  Bordelon  t.  Gumbel, 
118  La.  645,  43  South.  264:  Vital  v.  An- 
druB,  121  La.  221,  46  South.  217;  Rudolf 
v.  Oerdy,  121  La.  477,  46  South.  698;  Me- 
Duffle  V.  Walker,  126  La.  163,  61  South.  100; 
Jollvet  v.  Chaves,  125  La.  923,  62  South.  99, 
32  L.  R.  A.  (N.  S.)  1046;  John  T.  Moore 
Planting  Co.  v.  Morgan's,  etc.,  Co.,  126  La. 
866,  63  Sonth.  22;  Rlggs  Cypress  Co.  t.  Al- 
bert Hanson  Lumber  Co.,  127  La.  465,  53 
South.  700;  Riggs  v.  Elcholz,  127  La.  760, 
53  South.  977;  Sorrel  v.  Hardy,  127  Ia.  847, 
64  South.  122. 

Whilst  the  defendant  Joseph  Royer  had 
himself  moved  off  the  land  in  dispute,  he 
seems  to  have  countenanced  his  wife  and  son 
in  remaining  in  possession,  and,  as  the  mat- 
ter Is  one  that  concerns  the  commonity,  we 
tbink  that  he  and  the  son  should  be  bdd  re- 
sponsible for  the  costs. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  verdict  and  Judgment  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
that  there  now  be  Judgment  In  favor  of 
plalntlfl  and  against  the  defendants,  decree- 
ing plaintiff  to  be  the  owner  of  the  prop- 
erty here  claimed  by  him  and  entitled  to 
the  possession  thereof,  and  decreeing  that  de- 
fendants forthwith  vacate  said  property  and 
surrender  possession  of  the  same.  It  is  fur- 
ther decreed  that  the  defendants  Joseph  Boy- 
er  and  Adolph  Royer  pay  all  coats. 


(129  La.) 
No.  18,323. 

BOOBRS  T.  HIRAM  J.  ALLEN  LUMBBR 

CO.,  Limited. 
(Supreme  Court  of  Loolslana.   May  8»  1811. 
On  ReheuriUf,  Jan.  2,  1913.) 

(BvOohui  hv  the  Court.) 
1.  Masrb  and  Sbbvant  (H  279,  217*)— In- 

JUBIXB  TO  SnTAHT-NKGUQENCB  Of  MaS- 
TBB— ConTBIBUTOBT  NEOUOBNCB, 

A  mill  hsnd,  operating  a  cat-off  saw,  was 
struQ^  upon  the  arm  by  a  strip  of  wood  care- 
lessly thrown  by  another  hand,  who  was  work- 
ing wfdi  another  machine,  with  the  resalt  that 
his  arm  was  knocked  agunat  the  saw  and  his 
hand  cat  off;  and  this  court  finds  that,  save 
for  the  blow  apon  plaintiff's  arm,  there  would 
have  been  no  accident,  and,  even  with  the  blow, 

•Vorothsr 


there  would  probably  have  been  none,  If  the 
aaw  had  beeo  provided  with  Its  usual  and  prop- 
er equipment  Held,  the  niillowner  was  guilty 
of  negligence  in  employing  a  careless  or  incom- 
petent hand  and  in  failing  to  provide  plaintiff 
with  a  reasonably  safe  place  and  reasonably 
safe  appliance  In  and  vnth  which  to  do  the 
work  to  which  he  wss  assigned,  and  plaintiff 
was  not  gailty  of  contributory  negligence  and 
did  not  assume  the  risk  of  defeMant's  negU- 

Sence,  or  of  that  of  Its  careless  or  Incompetent 
and,  who  was  not  plaintiff's  fellow  servant, 
within  any  rale  that  has  been  recognised  by 
this  court,  since  he  and  plaintiff  were  not  en- 
gaged in  the  same  work,  and  plaintiff  had  not 
seen  enongh  of  tus  cerelessnesa  to  warrant  the 
belief  that  he  realised  the  danger  therefrom  to 
himself. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  574-600;  Dec.  Dig.  ${ 
279,  217.*1 

2.  Damaqb's  ({  132*)— Pebsonai.  Injubibs— 

Loaa  of  Hand. 

Where  a  young  man,  19  years  of  age,  who 
is  dependent  upon  his  physical  labor  for  his 
livelihood,  loses  his  right  hand  through  the 
aegligence  of  his  employer,  this  court  feels 
justified  in  allowing  him  $7,500  as  damages. 

[Ed.  Note.— For  other  cases,  see  Daniac«B, 
Cent  Dig.  SI  37^-385;  Dec.  Dig.  1  132.*] 

8.  Daicagbs  ({  128*)— Pebsonai,  Ihjubibb— 

Ahount. 

The  amount  to  be  awarded  plaintiff  in  an 
action  for  damages  for  personal  injury  cannot 
be  affected  by  the  suggestion  or  consideration 
that  the  defendant  company  has  been  placed  in 
the  hands  of  a  receiver,  and  is  paying  bat  10 
cents  on  the  dollar  to  its  creditors. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  I  128.*] 

Appeal  from  Third  Judicial  District  Coart, 
Pariah  of  Bl»iTllle;  Bol  P.  Edwards,  Judge. 

Actton  by  Glenn  O.  Rogers  agabist  the 
Hiram  J.  Allen  Lumber  Company,  Limited. 
Judgment  for  i^lntlff,  and  defendant  ap- 
peals.  Modified  and  affirmed. 

Barksdale  &  Barksdale  and  Hall  &  Jack, 
for  appellant  Richardson  ft  RidiardBon*  for 
app^ee. 

PROVOSTT,  J.  Appellee  has  moved  to 
dismiss  the  appeal  on  the  ground  that  no 
bond  for  appeal  has  been  filed.  There  la  mme 
In  the  record. 

Appeal  dismissed. 

On  Rehearing. 

Statemoit  of  the  Case. 

MONROE,  J.  [1]  Plaintiff,  being  a  UtUe 
more  than  19  years  of  age,  had  his  right 
hand  severed  from  hia  arm  by  a  cut-off  aaw. 
which  he  was  operating  whilst  in  defendant's 
employ,  and  he  attributes  his  Injury  to  de- 
fendant's negligence,  and  prays  for  damages. 
Defendant  pleads  contributory  negligence,  as- 
sumption of  risk,  and  fault  on  the  part  of  a 
fellow  servant;  and  It  has  appealed  from  an 
adverse  judgment  for  flO.OOO.  The  story  or 
the  accident,  as  told  by  the  witnesses,  is  sub- 
stantially as  follows:  Plaintiff  was  operat- 
li^  a  cut-off  saw,  his  position  being  in  front 
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of,  and  Cftctnc  the  saw,  to  which  he  fed 
the  Blab  that  be  was  catting,  with  his  left 
hand,  wbllst  be  pulled  the  saw  towards  blm, 
and  against  the  slab,  with  bla  right  hand,  by 
means  of  a  lerer,  which  was  attached  to  the 
frame  to  whldb  the  saw  was  fastened  and 
whitSi  projected  through  the  table,  or  roller 
bed,  upon  the  right  and  above  the  level  of 
the  npper  edge  of  the  saw.  When  the  slab 
was  cat  through,  be  would  push  the  lever 
from  blm,  and  the  saw  would  be  carried 
iDto  a  box,  or  casing,  which  ordinarily  serv- 
ed as  a  protectloD  to  the  operator  and  to 
passers-by;  bnt  It  appears  that  at  the  time 
of  the  accident  an  iron  lever,  which  belooy- 
ed  to  the  machine  and  whldi  was  curved  In 
sacb  a  way  as  to  famish  a  convenient  ban- 
die  whereby  the  opentot  conld  move  the  saw 
bac^ard  and  forward,  and  yet  keep  his 
hand  anA  arm  In  a  comparative  aa£e  posi- 
tUm,  had  been  broken,  bjoA  that  there  bad 
bem  snbfltitnted  fbr  It  a  straight  piece  of 
scantling  (si^  2x2  or  2x4),  the  bold  upon 
which  was  less  secure  and  placed  the  band 
and  arm  of  the  operator  In  a  position  where, 
hi  the  event  of  an  accident  sn^  as  happen- 
ed, tbey  woe  more  likely  to  be  injured.  The 
scddent  consisted  of  plaintiff's  being  stmck 
upon  bis  right  arm  by  a  strip  (of  wood) 
whiCb  a  yoni^  man  by  fbe  name  of  Upshur 
bad  pnlted  from  a  nearly  "edser"  table^  and 
which  it  was  his  business  to  throw  into  a 
conveyer  trough,  bdtiind  blm,  bnt  wblcb  be 
carelessly  threw  against  plalntlfrs  arm, 
knocking  It  against  the  saw,  just  as  plain- 
tiff was  in  the  act  of  pulling  the  saw  for- 
ward, with  the  result  that  plalntlCTs  right 
hand  was  cat  off.  Another  unusual  condi- 
tion was  that,  for  tiie  accommodation  of 
the  substitute  wooden  lever,  the  top  of  the 
box  or  CBslnfe  from  wbidb  plaintiff  was 
polling  ttw  aav,  bad  been  knocked  off,  so 
that  the  saw  was  more  exposed  than  it  would 
have  been  If  the  Iron  lever  bad  been  In  use. 

It  la  shown  that  TTpshur  bad  been  employ- 
ed by  defendant  for  three  days  (w  nights,  as 
be  and  plw<nt<ff  woe  working  on  tbe  night 
shifts),  and  that  plaintiff  bad  seen  him  at 
work  on  tbe  night  before  that  vtpon  which 
the  accident  occnnred,  and  had  observed  that 
be  handled  the  strips  that  it  was  his  busi- 
ness to  remove  from  tbe  edger  table  rather 
carelessly.  It  is  also  shown  that  Immediate- 
ly after  the  accident  defendant  caused  tbe 
Iron  lever  to  be  K^ilaced  and  the  casing  of 
the  saw  to  be  repaired. 

Opinion. 

Oar  conclusions  from  the  whole  testimony 
are  ttaat  save  for  the  Uow  upon  plaintiff's 
Sim  from  tbe  strip  thrown  by  Upshur  there 
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would  have  been  no  accident,  and  that  even 
with  the  blow  there  would  probably  have 
been  none,  If  the  equipment  of  tbe  saw  bad 
been  in  Its  usual  and  proper  condition.  We 
find  that  defendant  was  negligent  In  employ- 
ing Upshur  and  in  allowing  the  saw  to  be 
operated  whilst  the  equipment  was  out  of  re- 
pair. We  fall  to  find  that  Upshur  was  the 
fellow  servant  of  plaintiff  within  any  rule 
that  has  been  recognized  by  this  court,  since 
the  work  that  he  was  doing  had  no  connec- 
tion with  that  which  plaintiff  was  doing. 
And  we  fall  to  find  that  plaintiff  was  guilty 
of  any  negligence  that  contributed  to  the 
accident,  or  that  be  assumed  the  risk  of  Up- 
shur's negligence,  or  of  the  negligence  of  de- 
fendant In  falling  to  furnish  blm  with  rea- 
sonably safe  api^iances  and  a  reasonably 
safe  place  with  and  in  which  to  do  the  work 
for  which  he  was  emjOoyed* 

[S]  We  are  given  to  understand'  through 
tbe  brieft  of  tbe  counsel  (and  there  Is  some 
evidence  to  that  ^fect  in  other  proceedii^ 
befcure  this  court)  that  the  defoidant  com- 
pany has  been  placed  in  tba  bands  of  a  re- 
ceiver: tikat  it  la  paying  10  cents  on  tbe  dol- 
lar to  Its  creditors;  and  that  91,020  has  been 
set  aidde  to  meet  tUs  dalm-^rom  wbidi  it 
Is  argued  Oiat  tbe  Judgment  for  910,000  in 
favor  of  plaintiff  should  be  affirmed,  even 
though  in  Itself  it  should  be  considwed  «k- 
cessive,  as  he  wlU,  In  no  event,  realize  more 
than  tbe  91.02(^  and  will  get  less  than  that 
in  proportion  as  the  amount  allowed  by  the 
district  court  may  be  reduced.  The  situation 
is  deplorable,  bnt  we  cannot  meet  tbe  diffi- 
culty In  the  manner  suggested.  All  that  we 
are  autborized  to  do  in  this  case  is  to  de- 
termine tbe  amount  to  which  plaintiff  Is  en- 
titled. Whether  be  will  be  able  to  realize 
that  amount  upon  the  execution  of  his  Judg- 
ment Is  altogether  another  mattw.  We  are 
of  opinion  that  the  amount  awarded  by  tbe 
district  court  Aould  be  reduced,  but  we 
tbink,  in  view  at  the  decrease  within  tbe 
past  few  years  In  tbe  purchasing  power  of 
money,  that  we  are  Jnstlfled  In  allowing  in 
a  case  of  this  kind  as  rnndi  as  |7,60a  Sum- 
mers V.  Crescent  City  B.  B.  Go.,  84  Ia.  Ann. 
ISO,  44  Am.  Bep.  419;  Penlston  v.  Railroad 
Co.,  84  La.  Ann.  777,  44  Am.  R^.  444;  Davis 
V.  Baitway  Co.,  106  La.  81,  30  South.  250; 
Dyer  v.  Rell^  A  'Leathers,  28  La.  Ann.  0; 
Neteon  v.  Batlway  Co.,  49  La.  Ann.  491,  21 
South.  685;  Ketch  um  t.  Railway  Co.,  88  La. 
Ann.  777. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  amount  awarded  by  the  dis- 
trict court  be  reduced  to  $7,600,  and  that,  as 
thus  amended,  tbe  Judgment  appealed  from 
be  affirmed,  the  costs  of  tbe  appeal  to  be  paid 
by  plalntiA 
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(129  La.) 
No.  18,471. 

MARKS  v.  NATIONAL  FIKE  INS.  CO.  et  aL 
(Supreme  Court  of  Louisiana.   Nor.  27,  lOU. 
Behearinc  Denied  Jan.  15,  1912.) 

(SvUdbiu  by  the  Court.) 

1.  Libel  aitd  Slandeb  (1  56*)— Atisments 

IN  PlEADINO— WlTHDBAWAI» 

Where  alleged  libelous  avermeats  are  made 
in  an  answer,  and,  upon  a  compromise  of  the 
suit,  they  are  withdrawn,  with  the  consent,  or 
assent,  of  the  one  against  whom  they  are  made, 
an  action  for  the  libelous  averments  cannot  be 
subsequently  maintained. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  I  156;  Dec  Dig.  S  56.*] 

2.  Libel  and  Siandeb  (f  4*)^tatehe]tt  ik 
PuADUTO— Legal  Malice. 

Where,  from  the  circumstances  of  a  case, 
a  defendant  has  probable  cause  to  believe  that 
the  aliegations  of  an  answer  are  true,  and  no 
legal  malice  can  be  impnted,  no  action  will  lie 
for  damages  caused  by  the  ulegationi. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent.  Dig.  8  111;  Dec  Dig.  fi  4.*] 

Appeal  from  Eighteenth  Judicial  Dlatrlct 
Court,  Parish  of  Acadia;  WUllam  OampbeU, 

Judge. 

Action  by  J.  D.  Marks  against  the  Nation- 
al Fire  Insurance  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed. 

Caffery,  Qolntero,  Gldlere  &  Brumby,  Fos- 
ter, MlUing,  Brian  &  Saal,  J.  Zoch.  Spearing, 
J.  0.  HoUIngsworth,  Smith  &  Carmouche, 
and  W.  8.  Parkerson,  for  appellants.  Cbap- 
pulB  &  Holt,  Taylor  &  GremlUlon,  and  E.  D. 
Saunders,  for  appellee. 

BREAUX,  C  J.  This  is  an  action  sound- 
ing in  damages  on  the  ground  that  defend- 
ant's charges,  in  a  salt  brought  by  plaintiff 
to  recover  an  amount  due  him  on  a  num- 
ber of  policies,  were  untrue,  libelous  and 
injurious  to  the  amount  of  $250,000. 

The  "Ida  Rice  Mill."  owned  by  plaintiff, 
insured  for  the  sum  of  $35,000,  was  destroy- 
ed by  flre  on  the  22d  day  of  December, 
1908. 

Plaintiff  sought  to  recover  his  losses  by  fire. 
He  had  a  number  of  Interviews  with  persons 
authorized  to  represent  the  companies,  the 
agents,  the  adjusters,  and  accountants.  He 
submitted  his  books  to  them;  his  written 
statements,  and  an  account  of  the  business. 

In  a  number  of  conferences  had,  the  dif- 
ferences that  had  arisen  were  considered. 
The  defendant  offered  amounts  In  satisfac- 
tion of  the  claim,  whidi  plaintiff  refused  to 
accept 

The  attempt  at  settlement  arrived  at  a 
point  rendering  It  evident  that  nothing  could 
be  accomplished  by  further  delay. 

Plaintiff  brought  suit  on  his  policies  In 
which  he  made  the  allegations  generally 
made  to  recover  on  policies. 

He  had  previously  submitted  a  proof  of 


loss  to  his  Insoren,  irtilcli  Qiey  In  tlie  end 
declined  to  acc^  as  satisfactory. 

The  defense  severed  In  their  deCniBe,  al- 
though it  was  very  similar  In  eadi  case,  and 
filed  separate  answers,  In  wtiich  they  denied 
alt  Indebtedness  to  pl&lnUff  tm  the  ground, 
stated  tn  thMe  answcors,  because  he  bad  not 
complied  with  the  Iron-safie  clause  as  re- 
quired by  the  terms  of  the  statute  and  the 
clauses  of  the  policies;  that  he  had  not 
kept  a  set  of  books  such  as  persons  In  bosl- 
ness  generally  keep;  a  complete  record  of 
the  amount  of  the  stock  and  Its  grade;  of 
rice  deposited  on  the  premises;  nor  of  the 
amount  of  stock  and  grade  of  stodk  reawred 
from  the  premises. 

That  the  flre  was  of  incendiary  origin; 
and  that,  after  Insurance,  there  were  several 
attempts  to  bum  the  mill  of  plaintifl  to  the 
knowledge  of  plaintiff,  whi<di  wen  concealed 
by  him  from  defendants,  thereby  violating 
the  clause  of  the  policy  which  dec^res  the 
policy  void  If  the  hazard  be  Increased  by 
any  means  within  the  knowledge  of  the  as- 
sured, and  that  had  defendants  known  of 
these  attempts  to  bum  the  property  they 
would  have  canceled  the  policies. 

The  defendants  in  their  answers  alleged 
fraud  and  false  swearing  In  the  proof  of 
loss  furnished;  In  this,  that  he  Inflated  the 
amount  of  clean  rice  produced  from  rough 
rice  by  the  milling ;  that  this  was  based  on 
an  impossible  average  of  clean  rice  from 
rough  rice.  The  claimed  average,  as  stated 
by  plaintiff  In  the  proof  of  loss,  was  105.81 
pounds  per  barrel,  or  2,407  barrels  of  Hon- 
duras rice,  when  such  average  could  not  and. 
did  not  exceed  981  pounds  per  barrel; 

The  amount  of  this  claim  was  f7,500. 

That  an  exaggerated  claim  for  27,100.11 
pounds  over  the  number  of  pounds  <m  hand 
was  fraudulent. 

Another  alleged  fraudulent  claim  consist- 
ed, as  allied,  in  claiming  a  madtL  larger 
number  of  rice  bran  than  there  was  on  hand. 
That  the  value  of  the  rice  was  increased  to 
an  amount  which  Is  characterized  as  fraud- 
ulent; and  similar  complaint  was  made  of 
sales,  and  regarding  other  Items  stated  on 
the  proof  of  loss. 

There  was  a  detailed  statement  regarding 
checks  made  to  show  inconsistency  of  claims 
by  plaintiff. 

Defendant  particularly  denied  ll&blllty  In 
the  sum  of  $1,090  covering  436  packets  of 
clean  rice  sold  to  the  Rayne  Rice  Mill. 

The  case,  having  been  put  at  Issue  by 
the  several  answers  of  the  different  compa- 
nies,  was  tried. 

During  the  trial  much  evidence  had  been 
introduced  when  a  proposition  of  compro- 
mise was  discussed  and  it  was  finally  adopt- 
ed, and  a  compromise  agreement  signed. 

Therein  defendant  admitted  liability  in. 
the  sum  of  $31,000,  with  8  per  cent  Inter- 
rat  per  annum  to  begin  to  run  10  days  from 
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tbe  date  of  Uie  Jndgmoit;  and  costs  were 
to  be  paid,  one-half  by  idalntlfl  and  the 
other  one-half  by  defendant. 

It  was  agreed  that  the  Bettlem^t  did  not 
rover  the  Iton  of  fl,990  above  m^ttoned,  as 
dalmed  by  the  Bayne  Bioe  Mill. 

Artlde  4  of  the  agreement  of  compromise' 
Is  as  follows: 

TElie  plaintiff  abandoni  aD  claims  for  dam- 
ages and  attorney's  fee." 

And  the  following  la  also  an  excerpt  from 
the  agreement  of  cotapromlse: 

"And  now  come  the  defendants  Tolontarlly, 
and  not  as  part  of  the  compromise  settlemenL 
and  withdraw  therein  their  charges  of  frand 
and  false  awearing  made  in  their  answers  and 
admit  that  the  plaintiff  has  aatlsfactorily  ex- 
plained these  items  in  his  books  and  proofs  of 
loBS  on  which  the  charges  of  the  defendants 
were  based  and  haa  shown  that  these  items 
were  milntentlonal  errors  and  omissions  on  hie 
part" 

This  withdrawal  of  charges  of  fraud  and 
false  swearing  was  accepted  and  judgment 
was  entered  In  the  district  court  on  the  com- 
promise settlement  Tbia  Judgment  was 
signed  on  the  29th  day  of  July.  1909. 

On  the  19th  day  of  April,  1910,  plain- 
tiff brought  the  present  suit. 

In  his  petition  be  states  at  length  all  that 
be  had  done  to  recover  an  amount  due  by 
the  defendant  companies  and  the  wrongs  In- 
flicted upon  him  by  the  different  companies 
during  the  time  that  he  was  seeking  bis  own, 
and  he  specially  complains  of  the  answers 
of  which  we  have  made  a  synopsis,  which 
we  inserted  above.  He  recites  in  his  peti- 
tion the  different  averments  In  wblch  he  Is 
charged  with  fraud,  deception,  and  false 
swearing  as  constituting  a  libel  upon  his 
good  name. 

He  avers  that  by  innuendo,  defendants 
charged  him  with  having  intentionally  burn- 
ed or  procured  the  burning  of  his  rice  mill. 

He  further  avers  tbat  defendants.  In  mak- 
ing these  malicious  charges,  were  aided  and 
al>etted  by  adjustment  oompanles  and  other 
parties  named. 

He  represents  that  the  charges  are  false 
and  nntrue;  that  they  were  given  general 
publicity,  and  he  (plaintiff)  held  up  to  public 
hatred  and  scorn,  and  this  without  probable 
cause. 

He  alleged  that  be  had  Introduced  all 
his  evidence  in  chief,  and  before  the  defense 
was  taken  up  In  the  original  salt,  a  com- 
promise was  sought  by  defondants  and  an 
agreement  was  arrived  at. 

He  copied  in  his  petition  the  last  artlde 
of  the  agreement,  numbered  four,  to  wblch 
we  have  referred  in  onr  foregoing  statement. 

He  reiterates  that  there  was  not  the  least 
foondatlon  for  the  alleged  libel. 

Plaintifl  refers  to  himself  and  says  that 
there  was  nothing  in  his  reputation  to  justi- 
fy the  answers;  that  he  enjoys  the  este^ 
and  good  will  of  the  community  in  which  he 
rertdes  and  of  badneas  men  eroywhere  with 


whom  he  haa  been  brought  In  contact  elthor 
socially  or  from  a  business  point  of  view. 

The  defendants  answered  at  length  and 
detailed  the  different  acts  of  plalntUf  which 
had  prompted  them  to  defend  the  suit  which 
plaintiff  bad  brought  Tbey  averred  that 
they  employed  a  detective  In  order  if  pos- 
sible to  discover  the  cause  of  the  fire;  that, 
in  order,  if  possible  to  discover  the  charac- 
ter and  extent  of  the  rice  industry  owned  and 
conducted  by  plaintiff,  they  employed  anex> 
pert  acconntant;  that  they  referred  the  state 
of  affairs  to  experienced  counsel,  who,  after 
having  acqnlred  Information,  prepared  the 
answer  which  was  filed;  they  doiy  all  con- 
spiracy. 

Thereafter,  they  filed  an  exception  of  no 
cause  of  action;  and  therein  averred  that 
the  original  suit  was  settled  by  compromise 
agreement;  all  differences  were  adjusted 
and  that  it  amounted  to  res  Judicata,  and. 
that  by  Its  express  terms  plaintiff  should 
be  held  to  have  abandoned  all  claims  against 
them. 

They  also  pleaded  that  plaintiff  was  barred 
by  estoppel  from  recovering  anything  from 
them  as  tbelr  apology  and  withdrawal,  as 
before  mentioned,  was  thereby  stated  and 
'  understood  and  the  suit  terminated. 

The  case  was  tried  before  a  Jury  and  the 
damages  assessed  at  $25,000. 

Defendants  appealed. 

[1]  Plaintiff  has  failed  to  sostain  Ua  cause 
on  two  grounds: 

He  accepted  the  withdrawal  the  defend- 
ants of  the  offending  words. 

He  had  part  of  his  boslnesa  in  such  a 
shape  as  to  create  the  Impression  on  the  part 
of  defendant  tbat  his  losses  wore  not  as 
great  as  he  thought. 

Taking  up  the  first  proposition:  Beyond 
gneation,  defendants  withdrew  the  objection- 
able averments  of  the  answer  with  the  con- 
sent of  the  plaintiff  in  as  delicate  a  manner 
as  the  occasion  required.  Th^  did  not  pro- 
pose to  make  it  a  matter  of  barter  and  in- 
clude it  as  part  of  the  agreement  and  com- 
promise. 

Without  preagreement  or  understanding, 
as  it  appears  of  record,  they  liad  the  entry 
made  in  the  deed  to  which  we  have  before 
referred. 

If  ever  at  any  time  the  character  of  plain- 
tiff was  touched  It  was  intended  to,  and  did, 
have  a  reinstating  effect 

Defendants  at  all  times  during  the  trial 
disclaimed  that  they  had  the  Intention  of 
proving  that  plaintifl  had  sought  to  destroy 
his  propwty  to  the  end  thereby  of  mrichlng 
himself. 

Tbey  also  from  the  first  did  not  seek  to 
make  it  appear  that  (hey  were  attacking  the 
character  of  plaintiff.  During  the  examina- 
tion of  witnesses,  it  was  expressly  said  that 
his  character  was  not  at  Issue. 

In  order,  as  we  take  it,  to  remove  the  sting 
caused  by  the  allegations  of  the  answer,  vol- 
untarily th^  were  withdrawn  In  worde 
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showing  that  it  was  not  In  the  spirit  of  tbe 
least  malice  that  they  had  been  used. 

Under  the  circumstances,  It  was  a  joint 
asrreement  In  its  effect,  binding  upon  defend- 
ants, and  which  necessarily  extended  to 
plalndfl,  although  no  part  of  the  compromise 
proper. 

If  It  were  held  not  to  bind  to  some  extent 
both  parties,  then  one  would  be  bound  by  the 
withdrawal  of  tbe  charges,  and  the  other 
would  remain  free. 

By  the  withdrawal  and  apology,  by  Impli- 
cation, at  least,  the  defendants  acknowledged 
that  they  uttered  something  In  pleading 
which  they  should  withdraw. 

If  this  were  construed  as  one  sided,  then 
they  would  have  rendered  themselves  more 
liable  in  damages  than  they  could  other- 
wise hare  been. 

An  act  Inspired  by  the  best  of  motlTes 
would  operate  against  them. 

There  Is  abundant  authority  on  the  sub- 
ject. It  is  a  well-settled  rule  where  prose- 
cution Is  terminated  by  compromise  or  with- 
drawal, to  which  there  was  consent  or  even 
only  assent,  an  action  for  malicious  prosecu- 
tion cannot  be  maintained. 

This  is  amply  sustained  by  the  doctrine  of 
Craig  T.  QInn  decision  (1901)  3  Pennewlll 
(Del.)  117.  48  Atl.  192,  53  L.  B.  A.  716,  94 
Am.  St  Bep.  77,  Supreme  Goort  of  Dela- 
ware. 

The  court  refers  to  numerous  decisions 
upon  the  subject  rendered  In  different  Juris- 
dictions. 

[2]  The  second  proposition  1b: 

Tbe  suit  was  not  brought  In  malice.  There 
was  the  appearance  of  a  cause. 

It  has  been  before  stated  that.  In  this 
decision,  InvratigatloD  was  Instituted  through 
agent  and  culmination  made  into  plaintiff's 
business. 

Tbe  result  was  that  the  learned  counsel 
who  wrote  the  answer  arrived  at  the  concla- 
sion  that  there  was  ground  tor  tbe  defense 
which  was  tendered. 

It  Is  stated  that  tbe  facts  were  not  all  im- 
parted to  him.  That  Is  true;  but  he  did 
not  Intimate  for  an  instant  that  any  fact 
was  purposely  withheld. 

Counsel,  who  wrote  the  answer,  who  is  not 
now  of  counsel  (It  was  stated  In  oral  argu- 
ment, for  the  reason  very  properly,  we  think, 
that  be  declined  to  be  of  counsel  In  a  case 
in  which  his  testimony  Is  of  record),  with 
great  fairness  and  a  high  sense  of  justice, 
testified,  in  substance,  after  he  had  heard 
the  evidence  that  had  he  known  all  that  the 
evidence  disclosed  some  of  the  expressions 
deemed  necessary  at  the  time  would  not  have 
been  used. 

It  was  stated,  In  substance,  In  oral  argn- 
m^t,  for  plaintiff,  that  all  the  facts  were  not 
glTen  to  able  counsel  by  the  agents  of  de- 
fendants. 

That  Is  true,  but  It  was  not  intimated  in 


the  evidence  of  dlstingnlsbed  oonosel  that 
any  fact  was  Intentionally  withheld. 

This  is  referred  to  only  to  add  that  de- 
fendants acted  on  advice  of  counsel,  who 
stated  with  proper  emphasis  that  be  felt  per- 
suaded that  defendants  were  not  actuated 
by  malice  in  defending  the  original  suit 

There  is  no  necessity,  as  we  conceive,  to 
review  all  the  testimony. 

We  leave  the  case  convinced  that  defendants 
had  probable  cause  to  think  that  plaintiff 
was  claiming  a  larger  amount  than  that  to 
which  he  was  really  entitled. 

From  that  point  of  view,  we  have  con- 
cluded to  reverse  the  Judgment 

In  the  light  of  several  decisions,  particu- 
larly Donn  V.  Southern  Insurance  Co.,  116 
La.  431,  40  South.  780,  it  must  be  reTersed. 

The  law  and  the  evidence  being  in  favor 
of  defmdants,  it  is  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  is 
avoided,  annulled,  and  reversed,  and  the  de- 
mand of  plaintiff  Is  rejected  at  hla  costs  in 
both  ooarta. 


(129  La.) 
No.  18,6SL 
WERMUTH  T.  MINDEN  LUMBER  CO. 
(Supreme  Coart  of  Louisiana.   Nov.  27,  1911. 
Behearlng  Denied  Jan.  16,  1912.) 

(SvUahu*      ike  Court.) 

1.  iNnmjkKCS    (I  70*)— MOTDAI.  AoazosHT 
COUPAITT — POWEBS  OF  LlQUinATOB. 

The  liqoidator  of  a  solvent  mutual  acci- 
dent insurance  company  has  no  standing  in 
court  to  question  the  power  of  the  board  of 
directors  to  grant  rebates  to  policy  holders, 
or  to  distribute  dividends,  especially  where 
such  board  was  vested  by  the  charter  with 
every  corporate  power  which  might  be  exezds- 
ed  by  the  members  of  the  corporation. 

[Bd.  Note^For  other  cases,  see  Insurance, 
Cent  Dig.  i  93;  Dec.  Dig.  |  7a*] 

2.  INBUUNOK  (I  55*)  —  MimrAL  ItrsUUKOB 

COKPAKIXS— MBMBBBSHIP. 

Policy  holders  in  a  mutual  acadent  in- 
surance company  are  practically  stockholders 
therein;  and  tbe  fact  tbat  they  are  also  tros- 
tees  for  their  emidoyfis,  who  may  rec^ve  bodi- 
ly injuries,  does  not  affect  their  member- 
ship. 

[Ed.  Note.— For  other  cases,  see  Insarance. 
Cent  Dig.  H  «7-^»;  DecTlMg.  |  6B.»] 

Appeal  Second  Jn^dal  District 

Court,  PaiiA  of  WdMrter;  B.  O.  Drew, 
Judge. 

ActiUL  by  Charles  B.  Wennatb  against  the 
Mlnden  Lomber  Company.  Judgmoit  for 
d^endant,  and  plaintiff  appeals.  AflbiDtied. 

Frank  ffi.  Ralnold,  James  C.  Henrlques, 
and  Roberts  &  Roberts,  for  appellant  Hen- 
ry Moore,  H.  H.  White,  and  White,  Thorn- 
ton &  HoUoman,  for  appellee. 

LAND,  J.  The  plaintiff,  as  Uqnldator  of 
the  Lumbermen's  Mutual  Accident  Com- 
pany, sned  tbe  defendant  to  recoTw  the  sum 
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of  12^7.04,  r^piewutlng  the  total  of  re* 
bttn  or  dlTldendB  paid  by  order  of  the 
board  of  directors  to  tbe  defendant,  as  a  pol- 
icy iKAder,  daring  tbe  years  U06,  1906,  and 
1907.  Plaintiff  alleged  that  tbe  defendant 
was  a  mere  trustee  for  Its  insared  workmen, 
who  paid  tb»  premiums,  and  had  no  1^1 
right  to  receive  rebates  or  dividends  from 
the  company.  Plaintiff  further  allied  that 
the  resolntlons  of  the  board  of  directors  di- 
recting the  payment  of  said  rabatea  or  dlvl- 
dmds  wen  Illegal,  nnll,  and  void,  becaase: 
OL)  -Tbi  dlatrlbntlon  of  Bald  rebates  or  dlv- 
Uoids  was  restricted  to  certain  policies  that 
had  been  in  fttzce  for  the  past  year  on  plants 
Oat  had  remained  Insared  for  the  fall  year, 
and  where  all  the  employes  of  tbe  plant  had 
been  Insared  in  the  company, 

(2)  Tbe  defendant  company  and  others 
sbnllarly  sltnated  were  not  members  of  the 
Lnmbam^'s  Mataal  Accident  Company,  and 
therefore  bad  no  right  to  receive  or  appro- 
priate the  assets  of  said  Insurance  com- 
pany. 

(3)  The  giving  of  said  rebates  or  dividends 
to  the  defendant  and  others  was  ultra  vires 
of  the  t>oard  of  directors  of  said  corporation. 

The  petition  farther  alleged  that  the  char- 
ter of  said  insorance  company  was  annulled, 
at  the  rait  of  the  state,  by  judgment  of  tbe 
dvU  dtetrict  court  for  the  parish  of  Or- 
leans rendered  in  November,  1909;  and  that 
tbe  petitioner  was  thereupon  duly  appointed 
ud  qnallfled  as  llqnldator  of  said  corpora- 

tllRL 

Defendant  pleaded  the  prescription  of 
three  years,  no  cause  or  right  of  action,  and 
estopped  to  deny  that  defendant  was  a  policy 
bolder  and  member  of  said  Insurance  com- 
pany by  reason  of  the  allegations  and  Judg- 
ment In  said  suit 

These  pleas  and  exceptions  were  referred 
to  the  merits  without  prejudice.  The  de- 
fmdant  for  answer  pleaded  the  general  is- 
sue, and  averred  that  the  polideB  referred 
to  In  the  petition  were  Issued  to  the  Minden 
Lumber  Company  as  the  assured,  and  that 
said  corporation  paid  the  premiums,  and  was 
entitled  to  the  dividends  which  It  received. 

[2]  In  tbe  suit  of  the  state  to  annul  the 
charter  of  the  Lumbermen's  Mutual  Acci- 
dent Company,  the  principal  ground  of  al- 
leged nullity  was  that  corporation  was  "a 
mntual  company  with  a  membership  com- 
posed largely,  if  not  entirely,  of  corpora- 
tions." The  evidence  In  this  case  shows  that 
the  company  was  organized  In  the  Interest 
of  lumbermen,  as  indicated  by  Its  corporate 
name,  and  that  Its  policy  holders  were  for 
the  most  part  corporations  engaged  In  the 
lumber  industry.  As  the  Insurance  corpora- 
tim  was  orgaxdzed  on  the  mntoal  plan,  all 
vho  Insured  In  It  became  Ipso  fftcto  mem- 
ben  of  the  corporation,  and  constituted  the 
whole  monbersblp,  as  no  one  can  become  a 
amnber  of  a  muttial  insurance  company  who 
^  not  been  liunred  In  it,  anleas  he  Is  tbe 


assignee  of  a  policy.  21  A.  *  B.  Ency.  I«w 
<2d  Ed.)  p.  284. 

Policies  were  Issued  to  the  defendant  as 
the  **as8nred,"  In  which  the  Insurance  ccun- 
pany  agreed  to  Indemnll^  the  defendant 
against  bodily  Injarlea  snstalned  by  Ita  em- 
pIoyAi  In  the  coarse  of  their  employment 
Each  p<dley  also  contained  a  stipulation  to 
indemnify  the  '^assured"  a»  trustee  for  the 
benefit  ndaslvely  of  such  of  its  employte 
as  nuCht  anstaln  any  bodily  Injury  dnrUig 
the  period  covered  by  tbe  Insurance.  The 
premlama  were  payable  In  monthly  Install- 
ment (tbe  first  In  advance)  as  ocdlected  from 
the  employee.  The  defendant  as  the  assur- 
ed became  a  member  of  the  Insorance  com- 
Iiany;  and  any  other  construction  would  re- 
sult in  leaving  the  corporation  without  mon- 
bers.  Undor  such  a  duplex  scheme  of  acci- 
dent Insarance,  the  employes  contributed  tiie 
premiums,  and  received  tbe  brai^  of  the 
Insurance,  but  were  nuKnown  to  tbe  Insur- 
ance company,  and  had  no  direct  relations 
or  dealings  with  tbe  corporation.  The  con- 
tracts of  Insurance  wore  made  by  the  de- 
fendant with  the  accident  company,  and  the 
provisions  In  the  polldes  for  the  benefit  of 
employes  were  In  tbe  nature  of  a  stipula- 
tions pour  autruL  We  thvefore  conclude 
that  the  defmdant  company  was  a  member 
of  the  Lumbermen's  Hatual  Ac(dd»it  Com- 
pany. 

On  January  26,  1906,  tbe  board  of  direc- 
tors of  tbe  company  adopted  the  following 
resolution: 

"On  motion  duly  seconded,  it  was  resolved 
that  a  rebate  of  twenty  per  cent,  on  the  pre- 
miums of  the  past  year  oe  paid,  as  the  1905 
premiums  fall  due  and  are  paid,  on  all  policies 
that  have  been  In  force  for  the  past  year,  is 
plants  that  have  remained  insured  for  the 
full  year,  and  where  all  the  employes,  of  the 
plant  have  been  Insured  in  the  company." 

Similar  resolutions  were  adopted  on  Feb- 
ruary 24,  1903,  and  February  18,  1907;  and 
the  defendant  received  the  bmefit  of  the 
rebates  during  said  years.  The  "rebates" 
BO  called  were  really  a  bonus  or  premium  for 
reinsurance,  and  were  Intended  to  operate 
a  reduction  pro  tfljato  of  the  amount  of  tiie 
premium  payments  for  the  current  year.  In 
practice,  the  full  amount  of  the  annnal  pre- 
mium was  paid,  and  the  Insurance  company 
during  the  year  returned  tbe  percentage  fix- 
ed by  the  resolutions  of  the  board  of  di- 
rectors. 

[1]  The  charter  of  tbe  fnsnranoe  company 
contains  tbe  following  provisions : 

"Every  power  of  thia  corporation  which  might 
be  exercised  by  the  members  is  hereby  vested 
in  tbe  board  of  directors  to  be  exercised  by 
said  board  without  tbe  necessi^  of  referring  to 
the  members  for  their  approval,  authority  or 
ratification,  in  any  matters  whatsoever." 

Tbe  resolutions  referred  to  above,  there- 
fore, must  be  glvoa  the  same  force  and  ef- 
fect as  if  they  bad  heea  approved  by  all  the 
moubert  of  the  corporation.   The  board  of 
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dlrecton  under  said  charter  proTiklon  lepre- 
smted,  not  onl7  tbe  corporation,  bat  all  the 
membera  tfaweof.  We  think  that  the  reao- 
lotlona  were  within  the  legittnutte  powers  of 
the  board  ct  dlreetora^  as  repreaentlng  the 
Gorporatlcm.  But  there  can  be  no  qneetlon 
that  said  board,  aa  the  agent  of  the  members, 
had  the  power  to  dispose  of  tlie  funds  of  the 
corporation  as  the  board  deemed  best  In  the 
fntoreat  of  all  the  members.  As  the  members 
were  bound  by  the  action  of  the  board  of  di- 
rectors, and  as  it  is  not  alleged  that  the 
corporatlcm  had  any  creditors  In  1906,  1906, 
or  1907,  or  at  the  date  of  ita  dissolution  In 
1909,  we  see  no  legal  grounds  on  which  the 
present  action  can  be  predicated.  The  liq- 
uidator In  tails  suit  is  attempting  to  arold 
and  revoke  raecuted  contracts  nutde  by  the 
board  of  directors  In  good  faith,  and  ac- 
qnlesced  In  by  all  the  munbers  o<  the  cor- 
poratifHi,  and  by  all  other  parties  In  intoest 
The  qoeation  of  rebates  aa  between  the  de- 
fendant and  its  employte  does  not  concern 
the  idaintlft.  The  authorities  cited  by  conn- 
ed tor  the  liquidator  han  no  appllcatloD  to 
the  facts  of  this  eas& 
Judgment  afllrmed. 

(129  La.)' 
No.  18,778. 
BRANNON  V.  YAZOO  &  M.  V.  R.  CO. 
(Supreme  Court  of  Louisiana.    Jan.  2,  1912.) 

(ByUahua  by  the  Court.} 

1.  Cabbiebb  (§  318*)— Injubt  to  Passenqebs 
— unavoidable  accident— d aha oes. 

Action  by  passenger  for  peraoual  injuries. 
Evidence  held  iDsufficient  to  prove  unavoidable 
accident.  Award  of  damages  held  excesslTe, 
and  reduced. 

VEA,  Note.— For  other  cases,  see  Carriers^ 
Dec  Dig.  i  S18.*] 

(Additional  BvlMv  ^  BditorM  Staf.) 

2.  Dauages  (S  130*)— Pbbbonai,  Injubxes— 
"  Sciatica." 

In  an  action  for  injories  to  a  passenger, 
where  plaintiff's  evidence  tended  to  show  that 
he  was  afflicted  with  sciatica,  which  is  defined 
as  neuralgia  of  the  sciatic  nerve,  and,  in  a 
popular  sense,  any  affecticm  of  tbe  hip  or  ad- 
joining parts,  a  verdict  for  $1,000  hehi  exces- 
aive,  and  reduced  to  $250. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  {  130.*] 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court,  Parish  of  St  Tammany;  Thom- 
as M.  Bums,  Judge. 

Action  by  D.  A.  Braonon  against  the  Yazoo 
ft  Mississippi  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Modified  and  affirmed. 

Ellis  &  White,  for  appellant  R.  C  ft  S. 
Reld,  for  appellee^ 

<LiAND,  J.  This  is  an  action  for  $6,000  as 
damages  for  personal  Injuries  sustaloed  by 
the  plaintiff  while  a  passenger  on  one  of  the 


defendant's  frel^t  trains.  The  petttion  al- 
leges that  tbe  train,  with  the  exception  of 
the  locomotive,  was  derailed,  and  the  ca- 
boose in  which  petitioner  was  riding  was 
violently  thrown  forward,  and  then  turned 
across  the  track  at  right  angles.  Tbe  ^eH- 
tlon  further  alleges  that  the  accidoit  was  oc- 
casioned by  bad  equipm^t,  poor  track,  de- 
fective rails  and  trestles,  and  the  negligence 
of  the  dtfendant  its  officers  and  employes. 

The  petition  further  all^[es  that  the  peti- 
tioner was  thrown  violently  forward  against 
the  lo<A:w  of  the  caboose;  that  other  passoi- 
gera  therein  were  burled  with  great  force 
against  him,  thereby  severely  bruising  p^- 
tloner  about  the  head,  shoulders,  hlQ,  and 
ftdgb.  and  permanently  Injuring  the  sdatlc 
nerve  of  hla  left  leg. 

Defendant  after  ideading  tlie  goiend  is- 
sue, further  answered  as  follows: 

"Defendant  admits  that  the  plaintiff  was  a 

Kssenger  on  the  caboose  of  a  freight  train  be- 
iging  to  the  defendant  company,  which  was 
derailed  and  overturned  near  Qoodbee  Station, 
La.,  on  the  24th  day  of  February,  1910,  but 
defendant  avers  that  the  plaintiff  suffered  no 
material  damage  or  iujnry  by  said  accident; 
that  such  injuries  as  he  received  were  very 
slight  and  inconsequential;  and  that  tbe  plauf 
tiff  has  entirely  recovered  tiierefrom." 

The  case  was  tried  without  a  Jury,  and 
judgment  was  rendered  In  favor  of  the  plain- 
tiff for  $1,000  and  costs. 

As  the  answer  admitted  the  contract  of 
carriage  and  a  violation  of  the  contract  on 
the  part  of  tbe  defendant  the  only  question 
before  the  court  was  the  quantum  of  dam- 
ages to  be  awarded  to  the  idalntifl  for  tbe 
breach  of  the  contract.  The  burdoi  la  on 
the  defendant  to  show  that  the  inexecution 
of  the  contract  an  his  part  was  occasioned 
"by  a  fortuitous  event  or  irresistible  force.** 
C.  C.  art.  1933,  No.  2. 

"Those  accidents  are  said  to  be  caused  by 
superior  force,  which  human  prudence  can  nei- 
ther foresee  nor  prevent"  0.  C  art  3550, 
No.  14. 

"Fortuitous  event  Is  that  which  happenB  by 
a  cause  which  we  cannot  restot"   Id.  No.  15. 

[1]  The  defense  adduced  evidence  to  prove 
that  the  accident  was  unavoidable.  The  con- 
ductor and  tbe  engineer  testified  that  the 
track  and  equipment  were  apparently  In  good 
condition,  but  they  did  not  know  the  cause 
of  the  wreck.  The  section  foreman  testified 
that  tbe  trade  was  in  first-class  condition, 
and  that  he  surfaced  It  a  few  days  before  the 
accident,  but  made  no  rail  inspection.  Such 
evidence  is  wholly  Insufficient  to  prove  an 
unavoidable  accident,  or  one  which  human 
inrndence  can  neither  foresee  nor  prevent 

The  real  issue  in  this  case  is  the  extent 
of  the  injuries  sustained  by  the  plaintiff. 

[2]  Dr.  Sini^eterry,  witness  for  the  plain- 
tiff, deposed  as  follows: 

"I  visited  Mr.  A.  D.  Brannon  in  his  home  In 
Denbam  Springs,  La.,  by  request  of  Mr.  Wha- 
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ler,  on  March  24  or  25,  1910.  He  was  aofler- 
ins  Crom  sciatica  of  the  left  leg." 

Id  answer  to  a  question  as  to  tbe  nature 
and  extent  of  plalntifTs  injuries,  tbe  witness 
replied,  "No  injuries." 

Dr.  Fridge,  another  witness  for  the  plain- 
tur,  deposed  that  he  examined  D.  A.  Bran- 
DOQ  on  November  1,  1910,  and  found  his 
trouble  to  be  chronic  sciatica  In  the  left  hip 
Joint;  and  there  was  considerable  adhesion 
of  the  muscles  surrounding  this  Joint,  move- 
ment of  the  Joint  being  limited  thereby,  and 
upon  flexing  the  Joint  forcibly  It  gave  him 
great  pain. 

PlalntUr  testmed  that  his  physical  condi- 
tion before  the  accident  was  good,  and  that 
since  lie -has  continually  suffered  pain  In  his 
left  hip  Joint  Another  witness  corroborated 
the  plaintiff  as  to  his  physical  condition  be- 
fore tbe  accident 

Dr.  Gauthreaux,  witness  for  the  defense, 
testified  that  he  carefully  examined  D.  A- 
Brannoo  in  September,  1910,  and  found  noth- 
ing wrong  with  his  sciatic  nerve,  and  no 
adhesion  around  the  hip.  but  an  adhesion  in 
tlie  knee,  which  prevented  the  extension  of 
tbe  1^  straight  out.  The  witness  attributed 
tbe  adhesion  In  the  knee  to  the  fact  that 
Brannon  (as  he  said)  was  in  the  habit  of 
holding  his  right  knee  rigid.  Dr.  Kostmayor 
testified  that  he  assisted  Dr.  Gauthreaux  In 
the  examination  of  Brannon,  and  that  they 
found  no  injury  of  any  kind  to  tbe  left  leg; 
no  adhesion  of  the  muscles  around  the  hip 
Joint.  Tbe  witness  could  not  answer  as  to 
the  knee  Joint,  but  said  that  pain  might  be 
caused  by  adhesion  there.  On  cross-exam- 
ination, the  witness  admitted  that  be  could 
not  state  absolutely  if  there  was  any  suf- 
Cerlng  from  or  Injury  to  tbe  sciatic  nerve. 

Dr.  Mlnden,  another  witness  for  the  de- 
fense, testlfled  tliat  he  had  treated  Brannon 
for  e^t  days  for  injuries  siippoBed  to  be 
doe  to  tbe  railroad  accident:  that  he  saw 
no  external  braises,  but  Brannon  complain- 
ed of  pains  In  bis  thigb,  leg,  and  shoulder; 
that  Brannon  seemed  to  have  got  well,  but 
complained  of  pain  In  bis  thigh,  and  seemed 
every  day  to  get  worsen  Dr.  Mlnden  could 
not  find  qhj  conditim  In  the  th^b  that 
would  aceonnt  for  the  pain  complained  of  by 
the  plaintiff. 

Tbe  omdnctor  testified  that  a  iew  minntes 
after  tbe  acddoit  tbe  plaintiff  said  that  his 
hurts  amonnted  to  nothing. 

Ite.  Gautbreanx  examined  Brannon  on  the 
day  of  tbe  accident.  BrannoDt  using  a  pine 
boird  as  a  stick,  walked  aboat  a  block  and 
a  halt  sad  tbon  upstairs  to  Dr.  Oautbreaux's 
olBce.  He  onnplalned  of  bis  ahonldw,  bade, 
and  thtfi.  Tbe  surgeon  examined  him,  but 
found  no  bruises,  and  prescribed  a  local  ap* 
plication. 

Dr.  Gauthreaux  »M»Sn  examined  Brannon 
in  September,  1910,  as  abore  stated,  and 
found  nothing  the  matter  with  him,  except 
a  lUgtaC  stiffness  ot  tbe  knee  Joint 


Brannon  testified  In  rebuttal  that  be  suf- 
fered pain  daring  the  last  examination  made 
by  Dr.  Gauthreaux,  and  that  under  tbe  ad- 
vice of  Dr.  Singleterry  he  bad  used  his  left 
leg  as  much  as  possible. 

Sciatica  Is  defined  as  neuralgia  of  the  sci- 
atic nerve,  and,  in  a  popular  sense,  any  pain- 
ful affection  of  the  hip  or  adjoining  parts. 
Webster's  Int.  Diet  Verb. 

Dr.  Singleterry  found  no  physical  injnry, 
and  does  not  Inform  us  whether  the  sciatica 
referred  to  by  him  was  neuralgic  or  other- 
wise. Dr.  Fridge  found  considerable  adhe- 
sion of  the  muscles  surronnding  the  hip  Joint, 
and  was  of  opinion  that  the  trouble  was 
ohronio  sciatica.  Neither  witness  stated  that 
tbe  conditions  found  by  them  could  have 
been  produced  by  the  railroad  accident.  On 
the  other  band,  the  defendant's  two  medical 
experts  found  no  adhesion  of  the  muscles 
around  the  hip  Joint,  and  seem  to  have  dem- 
onstrated this  fact  by  the  experiments  they 
made.  The  lay  mind  can  understand  that 
such  an  adhesion  wonld  cause  rigidity  of  the 
leg;  and  two  surgeons  found  that  the  left 
leg  was  as  flexible  at  the  hip  Joint  as  the 
right  1^.  The  chief  surgeon,  however,  found 
a  slight  adhesion  around  the  knee  Joint, 
which  he  did  not  attribute  to  the  accident, 
but  to  the  fact  that  Brannon  had,  In  walk- 
ing, constantly  held  his  knee  rigidly.  The 
surgeon  testlfled  that  such  was  the  state- 
ment made  to  him  by  Bratmon,  and  the  lat- 
ter does  not  contradict  him  on  this  point. 

We  think  It  probable  from  all  the  facts 
and  circumstances  of  tbe  case  that  the  plain- 
tiff received  some  physical  Injury  as  the  re- 
sult of  the  accident  In  question,  but  are  of 
opinion  that  the  damages  awarded  are  ex- 
cessive. 

It  Is  therefore  ordered  that  the  Judgment 
below  be  amende^  by  reducing  the  amount 
from  $1,000  to  $250.  and  that,  as  thus  amend- 
ed, said  Judgment  he  affirmed;  plaintiff  and 
appellee  to  pay  costs  of  appeal. 

MONROE,  J.,  concurs  in  the  decree  on  the 
ground  that^  under  defendant's  contract,  as 
a  common  carrier.,  It  was  bound  to  carry 
plaintiff  safely,  or  show  a  reason,  sufficloit 
in  law,  for  falling  so  to  do. 

(129  La.) 
No.  18.771. 
WILLIAMS  V.  WILLIAMS. 
(Supreme  Court  of  Louisiana.    Jan.  2,  1912.) 

Appeal  from  Fifteenth  Judicial  District  Court, 
Panah  of  Calcasieu;  Winston  Overton,  Judge. 

Action  by  Lonie  Williams  agalost  J.  B.  Wil- 
liams. JudKment  for  plaintiff,  and  defendant 
appeals.  Ai&rmed. 

Mitchell  &  Youu,  for  i^eHant  Stewart  ft 
Stewart,  for  appellee. 

MONROE,  J.  Thia  is  a  fitiit  for  divorce  by 
tbe  wife  on  the  ground  of  adaltery,  and  for  the 
possession  of  a  minor  child,  issue  of  tbe  mar- 
riage. There  was  judgment  for  plaintiff,  in  the 
district  court,  from  which  defendant  has  appeal- 
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ed.  The  case  has  been  Bubmitted  in  this  coart. 
witfaoat  amiment,  oral  or  written.  The  evideDcc 
Bostaios  toe  charges  contained  in  the  petition, 
and  the  Judgment  appealed  from  is  affirmed. 


WOODSON  T.  STATB. 

(Snpreme  Ooort  of  Florida.  Division  B.  Not. 
27,  1911.    Headnotes  Filed  Jan. 
S,  1912.) 

(SvlMt  H  M«  Court,) 

LBWDITBSS  (S  9*)— GBIMinAL  PBOBBCnnON— 

SumoiBNOT  OF  Btidbnce. 

Where  there  waa  no  evidence  of  a  liTing 
In  an  open  atat*  of  adnlterjr  wltUn  the  limited 
period  charged,  tiie  dnile  act  of  intercourse 
between  the  parties  anterior  to  snch  time  is 
not  admissible  to  convict  of  a  stibstantive  of- 
fense committed  between  such  periods. 

[Bd.  Note.— For  other  caaes,  aee  Lewdnesa, 
Cent  Dig.  fi  14;  Dec.  Dig.  |  9.*] 

Error  to  Criminal  Court  of  Record,  Dade 
County;  H.  F.  Atkinson,  Judge.- 

E.  E.  Woodson  was  convicted  of  living  in 
an  opai  state  of  adnlteiy,  and  brings  error. 
Reversed. 

Price  &  RaU^,  for  plalntlfC  in  error. 
Park  Trammel],  Atty.  Gen.,  and  GL  O.  An- 
drews, for  the  State. 

PARKHILL,  J.  The  plalntifC  in  error  waa 
convicted.  In  the  criminal  court  of  record 
for  Dade  county,  upon  an  information  charg- 
ing that  be  "on  the  10th  day  of  May,  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  eleven,  in  the  coauty  and  state  afore- 
said. Being  then  and  there  a  widower,  and 
one  Alice  English,  being  then  and  there  a 
married  woman,  having  a  husband  living,  to 
wit,  one  B.  T.  English,  late  of  the  county  of 
Dade  aforesaid,  on  the  10th  day  of  May,  In 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred elevCT,  and  thence  until  the  20th  day 
of  May,  A.  D.  1011,  with  force  and  arms,  at 
and  In  the  county  of  Dade  aforesaid,  did 
live  together  In  an  opoi  state  of  adultery, 
contrary,"  etc. 

From  the  s^tence  and  Judgment  In  said 
ease  he  sues  out  writ  of  error. 

The  defendant  entered  a  plea  of  not  guil- 
ty. Although  no  attack  is  made  on  the  In- 
formation, we  deem  It  well  to  say,  In  order 
that  it  may  not  serve  as  a  precedent  or  form 
to  be  followed,  while  It  sufficiently  appears 
from  the  allegations  tbat  the  defendant  was 
a  widower  and  Alice  English  was  a  married 
woman  on  the  10th  day  of  May,  1911,  the 
Information  does  not  allege  they  continued 
80  to  be  until  the  20th  day  of  May,  1911,  at 
which  time  they  are  charged  as  having  lived 
in  an  open  state  of  adultery.  Brevaldo  v. 
State.  21  Fla.  789.  We  see  no  reason  for 
placing  a  period  after  the  word  "aforesaid," 
and  then  making  a  new  sentence  and  com- 
mencing the  same  with  a  capital  "B"  where 
the  Information  alleges,  "Being  then  and 
there  a  widower,"  etc.  Passing  these  mat- 
ters by,  however,  we  think  the  evidence  In- 
Bufflclent  to  support  the  verdict 


The  Information  charges  that,  between  tbe 
10th  and  20th  days  of  May,  1911.  the  de- 
fendant and  Alice  English  did  live  together 
In  an  open  state  of  adultery.  There  was  no 
evidence  of  a  living  In  an  opra  state  of 
adultery  within  the  limited  period  charged, 
and  the  single  act  of  intercourse  between 
the  defendant  and  Mrs.  English,  testified  to 
by  one  witness,  anterior  to  such  time,  la  not 
admissible  to  convict  of  a  substantlTe  offense 
committed  between  such  periods. 

Tbe  judgmttit  is  reversed. 

TATLOR  and  HOOKER,  J7.,  concur. 

WHITFIELD,  C.  J.,  and  SHAQKUDFOBD 
and  GOGKBBLL,  JJ.,  concur  tai  the  <q^ni(UL 


FLORIDA  CIGAR  &  TOBACCO  CO.  v.  BAK- 
ER &  HOLMES  GO. 

(Snpreme  Court  of  Florida,  Division  A.  Dec 
6,  1911.   Rehearing  Denied  Jan. 
16,  1912.) 

(BvUabut  ly  the  Court.) 

1.  Fbaud  (S  13*)  — Bleuents  — SumotnTB 
OF  Opinion. 

BepresentatlonB  that  are  mere  gnenworfc 
are  not  proper  bases  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Ooit. 
Dig.  IS  3-5;  Dec  Dig.  {  13.*] 

2.  COBPOBATIONS    ({  117*)— STOOK— 8Am— 

REscission. 

An  equity  to  rescind  a  purchase  of  stf>ck 
in  a  corporation  upon  tbe  ground  of  fraud  may 
be  loBt  by  accepting  benefits  after  discovery  of 
the  fraud. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  S  606;  Dec.  Dig.  {  117.*] 

Appeal  from  Circuit  Court,  Duval  County; 
R.  M.  CaU,  Judge. 

Suit  by  tbe  Baker  &  Holmee  Company 
against  the  Florida  Cigar  A  Tobacco  Com- 
pany. From  a  decree  for  complainant,  de- 
fendant appeals.  Reversed,  with  directloua 
to  dismiss  the  blU. 

Baker  ft  Baker  and  Toomer  ft  R^nolds, 
ifor  appellant  Geo.  M.  Powell,  tor  appdiee. 

OOCKRELL,  J.  The  Baker  ft  Holmes 
Company  obtained  a  decree  rescinding  a  con- 
tract, whereby  it  purchased  eiwHL  in  the 
Florida  Cigar  ft  Tobacco  Company,  and 
awarding  a  return  of  the  consideration  paid 
therefor,  or  ItR  efiiilvalent  In  money,  at  the 
agreed  value  of  $5,340,  with  interest  from 
January  29,  1907,  when  the  return  was  de- 
manded. 

[1]  The  theory  of  the  blU  is  that  there 
was  fraud  in  the  financial  statement  of  the 
condition  of  the  Tobacco  Company,  and  also 
certain  representations  made  by  that  com- 
pany's agent  upon  the  truth  of  which  the 
Baker  &  Holmes  Company  relied  in  making 
the  purchase  of  stock.  We  may  lay  aside 
the  representations,  Inasmudi  as  they  were 
considered  "gueeework.** 
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[2]  Aaj  tnaitj  fiiat  mlgbt  ordinarily  arte 
from  a  knowliigly  telM  statement  of  a  oor^ 
poratlon'8  financial  standing  as  an  Induce- 
ment to  a  pnrcbase  of  stock  to  not  only  weak- 
ened 1)7  tbe  Uub  €t  any  mson  why  In  this 
case  an  independent  Investigation  of  ttie  cor- 
poratlon*s  books  might  not  have  been  first 
made- 1^  the  Intending  xmrchaser,  but  also 
by  the  peculiar  natnxe  ctf  the  business  In 
which  the  corporation  was  engaged.  It  was 
not  organized  inclmarily  to  ylcild  dividends 
directly  to  Its  stockholders,  but  was  more 
in  the  nature  of  a  comUnatlOD,  whereby 
various  wholesale  dealers  In  JaiAsonvUle  in 
the  dgar  and  tobacco  business  organized  a 
stodc  company  to  purchase  sniqplles  In  large 
qnantltieB,  from  which  Its  members,  reliev- 
ing themselves  from  carrying  such  snpEdles, 
could  obtain  Immediately  and  from  time  to 
dme.  as  orders  came  in.  tin  stodc  from  the 
common  source;  that  there  was  an  advantage 
In  tbe  way  of  discount  In  purchasiiw  In  large 
quantities,  of  which  discount  the  complainant 
received  the  benefits.  It  further  appears 
that,  before  joining  the  corporation,  tbe  com- 
plainant itself  carried  a  130,000  stock  of 
these  commodities,  from  which  load  the  cor- 
poration gave  relief,  thus  releaslug  say  $26,- 
000  to  be  used  In  other  lines  of  activity. 

It  wlU  thus  be  seen  how  attenuated  the 
equity  became,  and  we  find  it  completely 
blotted  out  a  later  estoppeL  The  shares 
of  stock  were  purchased  in  the  spring  of  1906; 
In  October  following,  the  porchaso-  heard 
rumors  tint  the  corporation  contemplated 
liquidating,  and  on  the  I6th  of  that  month 
wrote  that  It  lud  made  the  jrarchase  on 
the  strength  of  this  statement  (that  Is,  the 
awftwHai  statement  refened  to  abov^,  and 
being  desirous  of  co-operatii«  with  the  to- 
bacco Industry  In  thto  dty,  but  having  ascer- 
tained that  the  statement  was  not  correct, 
requested  a  return  of  tbe  amount  paid  for 
the  stock  with  interest  Yet  after  the  know- 
le^e  was  admittedly  brought  home  to  the 
purchaser  that  the  statement  upon  which  it 
relied  was  Incorrect,  It  continued  participat- 
ing in  the  rights  belonging  only  to  stock- 
holders—that of  securing  Its  sapplles  from 
the  common  source  at  a  discount — ^to  the 
value  of  about  $4,000  and  not  until  January 
20,  1907,  as  found  In  the  decree,  and  after 
the  corporation  had  gone  into  liquidation,  did 
It  finally  repudiate  Its  contract  - 

We  are  of  tbe  oplnlmi  that  whatever  of 
equity  may  have  existed  In  October,  1900, 
when  the  supposed  fraud  was  actually  dis- 
covered, it  had  ceased  to  exist  when  the 
final  demand  was  made. 

Tbe  decree  Is  reversed,  with  directions  to 
dismiss  the  bill. 

WBITFIBU),  a  J.,  and  SHAOKIjISPORD, 
J.,  concur. 

TATIX>R.  HOCKER,  and  PARKHILI^  JJ., 
concur  in  the  opinion. 


STATE  ex  rel.  RAILROAD  OOM'RS  v. 
LOUISVILLE  «  N.  R.  GO.  St  aL 

(Supreme  Coort  of  Florida.   Dlvlsltm  A.  Nov. 
28,  1911.  Headnotes  Filed  Jan.  8. 1012.) 

(Syttdbvt  lit  a«  Court,) 

1.  RaILBOADS  (I  9*)--RE0UrjlTI0N— AUTHOBI- 
TT  OF  RaILBOAD  COUMISBIONERa. 

When  acting  witbin  the  authority  confer^ 
red  upon  them,  a  wide  discretioQ  is  accorded  to 
thfl  Railroad  CommisBioQers ;  and  an  alleged 
abuse  of  discretion  by  them  must  be  affirmative- 
ly and  sufficiently  shown  by  admissions  or 
proofs  before  the  courts  will  interfere.  Valid 
regulations  of  the  Railroad  Oommission  should 
be  made  effective  as  contemplated  by  the  Con* 
stitutlon  and  statutes. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Ug.  fi  12-19;  Dec.  Dig.  S  9.*] 

2.  Garburb  (I  11*)— RxouiiATiON-^loon  in 
Genital. 

A  railroad  common  carrier  may,  In  addition 
to  the  facilities  and  accommodanons  already 
furnished,  be  required  to  render  a  particular 
service  that  It  Is  essentially  the  duty  of  the 
carrier  to  do  for  the  reasonable  convenience  of 
its  patrons  among  ttie  public,  and  to  meet  the 
reasonable  requirements  of  me  public  servfae 
undertaken. 

[Ed.  Note.— ^r  other  cases,  see  Carriers, 
Cent.  Dig.  H  2,  3 ;  Dec  Dig.  S  11-*J 

'd.  GABBIKBS    »  11*>— RKaUUnOH— GOHFIH- 

SATION  FOB  ^aVICES. 

Even  though  a  particular  duty  of  a  rail- 
road company  if  eniorce'd  would  oe  in  itself 
nnremunerative  and  burdensome,  such  a  result 
would  be  an  Incident  to  the  service  v<dnntarily 
undertaken,  in  consideration  of  the  francblaw 
permitted  to  be  used  for  the  public  good,  and 
the  property  rights  of  the  carrier  would  -not 
thereby  be  unlawfully  invaded,  it  the  particular 
service  Is  reasonably  necessary  for  the  public 
convenience,  and  the  garden  to  the  carrier  has 
some  fair  relation  to  the  benefits  accruing  to 
the  public,  and  the  burden  of  the  particular 
service,  considered  with  reference  to  the  entire 
business  of  the  carrier,  does  not  in  reality 
amount  to  a  denial  to  the  carrier  of  a  reasonable 
compensation  for  tbe  service  rendered  by  it  as 
an  entirety. 

[Ed.  Note.— rFor  other  cases,  see  Carriers, 
Cent  Dig.  I8  2,  3 ;  Dec.  Dig.  fi  II.*] 

4.  Cabbibbs  (§  ll»)—RBauLA'noN— Compensa- 
tion FOB  Sebvicbs. 

Where  it  appears  that  a  particular  service 
is  a  duty  vitally  necessary  to  the  public,  and 
its  performance  is  esseutlal  in  adequately  ren- 
dering a  general  public  service  as  a  common 
carrier,  the  fact  that  the  performance  of  tbe 
particular  duty  will  be  unremunerative  will 
not  in  view  of  the  nature  of  the  duty  to  the 
public  excuse  nonperformance. 

[Ed.   Note.— For  other  cases,   see  Carriers, 
Cent  Dig.  18  2,  3;  Dec.  Dig.  S  11-*] 
6.  Cabbiers  (S  11*)— Reguution—Coupensa- 

TXON  fob  SEBVICES. 

If  tbe  performance  of  a  particnlar  useful 
but  nonessential  duty  will  as  a  part  of  a  gen- 
eral public  service  contribute  to  the  public  con- 
venience, tbe  fact  that  the  particular  service 
must  be  rendered  at  a  loss  does  not  in  view 
of  the  nature  of  the  du^  required,  excuse  non- 
performance; but  the  loss  occasioned  by  the 
performance  of  a  particular  duty  may  be  con- 
sidered in  determining  the  reasonableness  of 
the  order  requiring  the  particular  service  to  be 
rendered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  11.*] 
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e.  Bailboadb  (8  227*)— Regulation— Facili- 
ties FOB  TBAVKL. 

The  general  and  special  powers  conferred 
by  the  etatutea  of  the  atate  upon  the  Railroad 
OsmmiBSioners  are  ample  to  aathorize  them  to 
make  and  enforce  jost  and  reasonable  orderEU 
rules,  and  regnlatlona  for  the  fumiBhing  of 
reasonably  adequate  fadlitiea  and  accommoda- 
tions to  the  traveling  pablie  by  the  operation 
of  paBsene^r  ttalna  separate  from  freight  cars, 
and  for  establishing  schedules  to  be  observed  in 
operating  such  passenger  trains  between  points 
within  this  state;  and  alt  such  orders,  rules, 
and  regulations  when  made  are  by  the  statute 
declared  to  he  prima  facie  reasonable  and  just. 

[EJd.  Note.— For  other  cases,  see  Eailroads, 
CenL  Dig.  S  741;  Dec.  Dig.  S  227.*] 

7.  Cabbieu  (S  11*)— RBQULATI0K-<30MPBN8A- 
HON  FOB  Sebvioes. 

If  particular  regulations  are  reasonably 
useful  and  expedient  for  the  jtut  requirements 
of  the  public  service  being  performed  oy  a  com- 
mon carrier,  thereby  making  it  a  duty  of  the 
carrier  to  render  the  service,  the  regulations,  if 
not  illegal,  may  be  enforced,  even  though  the 
service  required  fs  not  remunerative,  unless  it  is 
made  to  clearly  appear  that  the  particular  regula- 
tions are  so  unreasonable  and  arbitrary  that 
their  enforcement  will  operate  to  deny  to  the 
respondents  a  reasonable  compensation  for  the 
ennre  service  rendered  by  the  carrier. 

[Ed.  Note.~For  other  eases,  see  Carriers, 
Dec.  Dig.  i  U.»] 

8.  Carbiebs  (i  10*)— Reoulatioh  — Adthoei- 

TT  OF  RaILBOAD  OOHHISSION. 

In  determining  whether  a  rate,  rale,  repi- 
lation,  or  order  of  the  Railroad  Commission 
upon  a  subject  within  its  a'uthority  is  so  un- 
reasonable and  arbitrary  as  to  be  Illegal  and 
unenforceable,  the  court,  in  deference  to  the 
governmental  functions  conferred  by  law  upon 
the  Gommissionen,  wiU  not  only  require  the 
prima  facies  of  reasonableness  Impressed  by  the 
statute  upon  the  rate,  rale,  regulation,  or  order 
to  be  overcome  by  admissions  or  proofs,  but 
will  require  the  admissions  or  proofs  of  facts 
tending  to  show  unreasonableness  to  be  clear 
and  convincing;  every  reasonable  donbt  being 
yielded  in  favor  of  the  rate,  mle,  regnlation,  or 
order. 

[Ed.  Note.— (For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  14-20;  Dec  Dig.  S  10.*] 

9.  Cabbiebs  (fl  10*)— Regulation— AuTHOBi* 

TT  OF  BaXLBOAD  COUMISSION. 

The  reasonableness  of  a  rate,  rule,  regu- 
lation, or  order  of  the  Railroad  Commissioners 
is  to  be  determined  by  a  consideration -of  the 
rights  of  all  parties  directly  and  materially 
affected  by  the  rate,  rule,  regulation,  or  order. 
This  involves  a  consideration  of  all  the  facts 
and  circumstances  by  such  appropriate  processes 
and  standards  of  reasoning  and  computation  as 
are  afforded  4>y  .law  or  by  common  experience 
and  the  dictates  of  right  and  Justice. 

[Ed.  Note.-^or  other  cases,  see  Carriers, 
Gent  Dig.  i{  14-20 ;  Dec.  Dig.  1 10.*] 

10.  GABBIEBB  (S  11*)— REaUIiATXOlT— Riasor- 
ABLENESS. 

In  determining  whether  the  burden  of  a 
particular  regulation  enforced  by  state  authority 
IS  confiscatory  and  unlawful  because  it  prevents 
a  railroad  company  from  receiving  a  reasonable 
compensation  for  the  service  rendered  taken  as 
an  entirety,  the  fair  actual  value  of  all  the 
property  and  labor  and  management  rightly 
used  in  rendering  the  service  should  be  con- 
sidered. The  cost  of  reproduction  of  the  prop- 
erty may  be  an  element  to  be  considered  in 
ascertaining  the  real  value  of  the  property  used, 
bnt  It  Is  not  tbe  value  that  is  to  oe  arbitrarily 


considered  in  determining  what  Is  a  reasonable 
compensation  for  the  service  rendered  as  a 
whole  bj  a  common  carrier. 

[Ed.  Note.— For  other  cuea.  see  Carriers, 
Cent  Dig.  H  2>  S;  Dec  Dig.  I II.*] 

11.  Cabbiebs   (I  12*)— Regulation- Appob- 

TIONMENT  OF  PBOPErBTT, 

Where  the  same  property,  labor,  and  man- 
agement are  osed  at  tm  same  time  by  a  common 
carrier  in  interstate  and  Intrastate  commerce, 
the  value  of  the  property  and  labor  and  man- 
agement used  should  be  properly  apportioned 
in  determining  the  reasonableness  of  the  com- 
pensation for  service  rendered  by  the  carrier 
in  the  intrastate  business  taken  se^ratel^  and 
as  an  entirety,  or  in  connection  with  tbe  inter- 
state business  concurrently  done. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  7-20 ;  Dec.  Dig.  |  12.*] 

12.  CouHEBCB  (I  68*)— Railbo ADS— Regula- 
tion. 

The  state  may  enforce  regnlations  to  be 
observed  by  a  railroad  common  carrier  in  in- 
trastate transportation  for  the  safety  and  con- 
venience of  the  public  who  are  affected  by  the 
regulation,  even  though  interstate  commerce  is 
thereby  indirectly  and  incidentally  affected,  with- 
out violating  the  interstate  commerce  clause  of 
the  federal  Constitution,  where  such  regulations 
are  in  aid  of,  or  do  not  In  fact  impose  substan- 
tial burden  upon,  lawful  Inteistate  commerce,  or 
do  not  conflict  with  regitlations  of  the  subject 
that  are  legally  prescribed  or  nnthoriied  by 
Congress. 

[Ed.  Note.— For  other  cases,  see  Commerce 
Cent.  Dig.  ii  77-^;  Dec.  Dig.  |  68.*] 

13.  CONSlOTDTroNAL  LAW  (S  70*)— DISTRIBU- 
TION or  GOVEBNMENTAL  POWEBS— JUDICIAi; 
POWBB— BNCBOACHUENT  ON  LGGISLATCBE. 

Where  a  governmental  regulation  is  direct^ 
1y  prescribed  by  valid  legislative  enactment  its 
expediency  and  reasonableness,  when  no  viola- 
tion of  organic  law  Is  involved,  will  not  be 
inquired  Into  by  the  courts,  since  the  Legisla- 
ture and  the  Judiciary  are  co-ordinate  branches 
of  the  state  government,  and  leEislatlve  action 
is  subject  only  to  the  organic  law,  and  is  re- 
viewable by  the  courts  only  when  the  supreme 
law  of  the  land  is  violated. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  f  131 ;  Dec  Dig.  {  70.*] 

14.  CoNSTiTimoNAt.  Law  (|  72*)— Distbibit- 

TION  OF  GOVBBNUBNTAL  POWEBS— JUDICIAI. 
POWEB— EnCBOACHMENT  ON  LBOIBLATUBE. 

Action  taken  by  an  administrative  officer 
or  board  must  not  only  be  in  accordance  with 
orsanlc  law,  bat  It  must  conform  to  applicable 
Talid  statutes,  and  must  be  reaaonabte  in  its 

operation.  Such  administrative  action  Is  also 
subject  to  judicial  review  as  to  matters  that 
are  not  concluded  by  the  exercise  of  adminia- 
trative  discretion  aiul  action. 

[Ed.  Note. — For  other  cases,  see  Constitutioaal 
Law,  Cent.  Dig.  |  133 ;  Dec  Dig.  |  72.*] 

15.  Railboads  (I  227*)— Rbuulation— Au- 
THOBirr  or  CoiaaB8ioKEB»— Ofebatioit  or 

Tbaihs. 

The  Railroad  Commissioners  may  by  rea- 
sonable and  just  rules  and  regulations  require 
the  running  of  passenger  trains  separate  from 
freight  trains,  and  such  reasonable  regolationa 
will  be  enforced  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Ballzoada, 
Cent  Dig.  I  741;  Dec  Dig.  i  m.*] 

16.  Cajbbiebs  (I  11*)- DcTT  to  Fcbnish  Fa.- 

0ILITIB8. 

It  is  the  doty  of  the  carrier  to  render  a 
service  that  is  reasonably  adequate  and  of  most 
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convenience  to  die  greatest  number  of  the  pnb' 

lie  affected  by  the  service. 

[Ed.  Note.— For  oOier  cases,  see  Carriers, 
Dec.  Dig.  S  I!.*] 

17.  Carbiebs  (S  10*)~Regui.ation— Authori- 

TT  OF  RAILBOAD  COHHIBSIONBRfl. 

Tile  Railroad  Gommiasionera  are  antborized 
to  make  and  enforce  only  reasonable  and  jost 
niles  and  relations  tor  Intrastate  transporta- 
tion. 

[Ed.  Note.— For  other  cases,  eee  Carriers, 
Cent.  Dig.  SI  14-20;  Dec,  Dig.  1  10.*] 

18.  Railboads  (S  227»)—Regulatiow— Train 
Schedules. 

In  determining  the  reasonableness  of  a 
RgQiation  aothorized  by  tbe  statute  ^'for  the 
efitablishing  of  such  schednles  for  the  arrival 
and  departnie  of  trains  at  depots  as  public 
comfort  and  convenience  may  require,"  the  ne- 
cessities and  convenience  of  the  public  to  be 
affected  by  tbe  regal<Ltion  should  be  considered 
as  a  whole  and  severably,  regard  being  had  for 
the  number  and  reasonable  reauirements  of 
patrons  at  different  points  on  tbe  line,  and  from 
connecting  lines,  as  well  as  the  rights  of  the 
carrier. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  741;  Dec.  Dig.  I  227.*] 

19.  Rahaoads  (I  227*>  —  Rkouultiok— Bn- 

roBCEMENT  BT  COUBTS. 

Where  it  clearly  appears  that  a  schedule 
prescribed  by  tlte  Railroad  Commissioners  for 
the  operation  of  particular  trains  is  not  rea- 
sonable or  Just  or  practical  with  reference  to 
all  the  interests  directly  affected  thereby,  such 
schedale  will  not  be  enforced  by  tbe  courts. 

[Bid.  Note.— For  other  esses,  see  Railroads, 
Cent  Dig.  {  741;  Dec  Dig.  g  2'J7.«] 

20.  Railroads  (I  227»>  — Rbgulatiow  — Au- 

THOBITT  or  RaILBOAD  COUHISUONEBS  — 
TBAIN  SOBEDUCEa. 

The  power  to  make  reasonable  rules  ahd 
regulations  for  establishing  schedules  does  not 
contemplate  that  the  Commissioners  shall  arbl- 
tnrily  assume  the  actual  control  and  manage- 
ment of  the  physical  proper^  of  the  carrier,  so 
as  to  unlawfully  depnve  the  carrier  of  its  right 
to  manage  Its  own  oroperty ;  but  such  grant  of 
power  does  contemtuate  that  the  Railroad  Com- 
odssioneis  by  making  and  enforcing  just  and 
reasonaUe  rules  and  orders  shall  supervise  and 
regulate  "the  eBtablisbing"  of  proper  schedules 
as  in  all  other  matters  affecting  the  service 
withio  the  authority  conferred  by  statute. 

(Ed.  Note.— Fbr  other  cases,  see  Railroads, 
Cent.  Dig.  S  741;  Dec.  Dig.  i  227.*] 

21.  Railboads  (S  9*)— Reoulation- Authob- 
riT  OF  Railroad  Commissioners. 

The  Railroad  Commissioners  may  perform 
their  duties  conferred  by  statute  without  await- 
ing a  specific  complaint  to  be  made  to  them. 

[Ed.  Note.— For  other  eaaea,  see  Bailzoada, 
Dec  Dig.  «  e.*] 

(AiHtional  BjfUdbua  ly  Biitortal  Staff.) 

22.  HaI* DAUT7S   (I  165*)— Pbocbedinq»— De- 
koibbb  to  Retubn— Admissions. 

A  demurrer  to  the  return  to  an  alternative 
writ  of  mandamus  admits  as  true  all  well- 
pleaded  averments  of  fact  and  all  fair  and 
pertinent  inferenoea  or  conclnaions  of  fact  in 
tie  return  that  ate  not  inconsistent  with,  or 
repugnant  to.  accompanying  specified  detailed 
averments  of  facts  and  circumstances,  but  it 
does  not  admit  conclusions  of  law  stated  In  the 
return. 

[Bi.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f|  S60%--S64;  Dec  Dig.  8  165.*] 


23.  Constitutional  Law  (|  241*)— Equal 
PBOTEcnon  or  Laws— Reoulation  ot  Oar- 
bibbs. 

If  a  governmental  regulation  of  a  common 
carrier  does  not  onteasonably  discriminate 
against  It,  there  is  no  denial  of  the  equal  pro- 
tection of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constituttottal 
Law,  Dec.  Dig.  |  241.*] 

24.  Constitutional  Law  (8  297*)— Due  Pbo- 
cBsa  OF  Law— Regulation  or  Cabbiebb. 

It  a  governmental  regulation  of  a  common 
carrier  is  not  so  unreasonable,  unjust,  and  arbi- 
trai:y  as  to  prevent  the  carrier  from  receiving 
a  just  compensation  for  services  rendered,  there 
is  no  deprivation  of  property  without  due  pro- 
cess of  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §8  832-8^4 ;  Dee.  Dig.  8  297.*J 

Mandamus  by  the  State  on  the  relation  of 
the  Railroad  Commissioners  to  tbe  Louisville 
&  Nashville  Railroad  Company  and  another. 
Demurrer  to  return  to  alternative  writ  sus- 
tained In  part,  and  overruled  In  part 

The  following  alteroative  writ  of  manda- 
mus was  issued  by  this  court: 

"The  State  of  Florida  to  the  LoTilBvllle  & 
NashTllle  Railroad  Company  and  the  Sea- 
board Air  Line  Railway — Greeting : 

"Whereas,  by  a  petition  filed  by  our  Rail- 
road Commissioners  In  our  Supreme  Court 
in  the  name  of  the  state  of  Florida,  through 
F.  M.  Hudson  AS  special  counsel  for  our  said 
Railroad  Commissioners,  designated  by  them, 
it  has  been  made  to  appear: 

"(1)  That  the  Louisville  &  Nashville  Rail- 
road Com[>any  Is  a  railroad  corporaflon  crt^at- 
ed  and  organized  under  tbe  laws  of  tbe  state 
of  Kentucky,  and  the  said  company  owns  and 
operates,  and  for  more  than  five  years  last 
past  has  owned  and  operated,  a  line  or  rail- 
way lying  partly  within  the  state  of  Florida 
and  extending  therein  from  River  Juuction  lit 
a  westerly  direction  to  Pensacola,  and  thence 
In  a  northerly  direction  to  the  line  of  tbe 
state  of  Alabama,  and  thence  into  the  state 
of  Alabama. 

"(2)  That  the  said  company  transports  per- 
sons and  property  over  Its  said  line  of  rail- 
road as  a  common  carrier  for  hire,  and  over 
that  portfon  of  its  said  line  of  railroad  which 
lies  within  the  Btate  of  Florida  it  transports 
persons  and  property  from  points  in  this  state 
to  other  points  In  this  state  as  such  common 
carrier  for  hire  as  aforesaid. 

"(3)  That  the  Seaboard  Air  Line  Railway  is 
a  railroad  corporation  created  and  oi^anized 
under  the  ot  the  state  of  Virginia,  and 
the  said  <?6mpany  owns  and  operates,  and  for 
more  than'  on'e  year  last  past  has  owned  and 
operated,  divers  lines  of  railway  witbin  the 
state  of  Florida  and  In  other  states,  and  owns 
and  operates,  and  for  more  than  one  year  laot 
past  has  owned  and  operated,  a  line  of  rail- 
way extending  from  Jacksonrllle  in  a  wrater- 
ly  direction  to  River  Junction,  both  points  in 
the  state  of  Florida. 


*Por  rtbvr  caaes       saine  topk  and  swUod  kiVUBER  In  Dec.  Dig.  it  An.  Dig.  Ker  No.  Sarlfls  A  R«p'r  Indexes 
67  SO.~12 
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"(4)  That  the  said  Seaboard  Air  Line  Rail- 
way transports  persouB  and  property  over 
Its  aald  line  of  railway  as  a  common  carrier 
for  hire,  and  over  that  portion  of  Its  said  line 
of  railway  whlcA  llee  within  the  state  of 
Florida  it  transports  persons  and  property 
from  points  in  this  state  to  other  points  In 
this  state  as  aach  common  carrier  for  hire  as 
aforesaid. 

"(6)  That  the  said  Louisville  &  Nashville 
Railroad  Ck>mpany  and  the  said  Seaboard 
Air  Line  Hallway  have  heretofore  provided 
and  maintained,  and  do  now  malntalD.  physi- 
cal connection  between  their  said  lines  of 
railroad  and  ample  facilities  for  the  transfer 
of  engines  and  cars  from  one  to  the  other  of 
said  lines  of  railroad. 

"(6)  That  the  said  LonlsvUle  A  Nashville 
Railroad  Company  and  the  said  Seaboard 
Air  Line  Railway  have  heretofore  operated 
and  are  now  operating  a  train  leaving  Jack- 
BonvlUe  at,  to  wit,  5  o'clock  p.  m..  and  arriv- 
ing at  PensacDla  at,  to  wit,  11 :15  a.  m.,  and 
known  on  the  Seaboard  Air  Line  Railway  as 
train  No.  70  and  on  the  Louisville  &  Nash- 
ville Railroad  as  train  No.  4,  and  a  train 
leaving  Fensacola  at,  to  wit,  6  o'clock  p.  m. 
and  arriving  at  Jacksonville  at,  to  wit,  10 :60 
a.  m.,  and  known  on  the  Loolsvllle  &  Nash- 
ville Railroad  as  train  No.  1  and  on  the  Sea- 
board Air  Line  Railway  as  train  Na  78. 

"(7)  That  the  said  trains  have  been,  and 
an  now,  operated  as  mixed  passenger  and 
freight  trains  carrying  passenger  coaches, 
sleepers,  «aiid  freif^t  can. 

"(8)  That  the  schednle  time  of  the  said 
trains  between  JacAsonville  and  Fensacola  Is 
approximatdy  18  hours. 

"(9)  That  on  the  28d  day  of  AugOBt,  ISll, 
the  said  Railroad  OommlssIonerB  did  give  no- 
tice to  the  said  Louisville  &  Nashville  RaU- 
roed  Company  and  the  said  Seaboard  Air 
Line  Railway  and  each  of  them  that  there 
would  be  a  meeting  of  the  said  Railroad 
Commissioners  in  their  office  in  the  ci^  of 
Tallahassee  on  the  12th  day  of  September, 
1811.  at  11  o'clock  a.  m.,  to  consider  whether 
the  said  Commissioners  shoald  issue  an  order 
directing  the  said  companies  and  each  of 
them  to  discontinue  the  hauling  of  freight 
cars  on  the  said  trains,  and  also  to  consider 
whether  the  said  Commissioners  should  make 
and  fix  a  schedule  shortening  the  time  of  the 
run  between  the  said  points. 

"(10)  And  that  thereafter,  on  the  said  12th 
day  of  S^tember,  1911,  at  their  office  in  the 
city  of  Tallahassee,  the  said  Railroad  Com- 
missioners being  then  and  there  duly  in  ses- 
sion pursuant  to  the  said  notice,  the  said 
LouisTlUe  &  Nashville  Railroad  Company 
and  the  said  Seaboard  Air  Line  Railway 
then  and  there  appeared,  and  were  fully 
heard  In  the  premises,  and  thereupon  the 
said  Commissioners  did  make  and  enter  their 
certain  order,  No.  840^  In  words  and  figures 
following,  to  wit: 


*•  'Order  No.  848.  Tito  No.  S126. 

"  'Before  the  Railroad  Commissioners  of  the 
State  of  Florida. 

"'In  tlie  Hatter  of  tha  Operation  by  the 
Louisville  &  Nashville  Railroad  Com- 
pany  and  the  Seaboard  Air  Line  Rail- 
way of  Mixed  Passenger  and  Freight 
Trains  Between  Fensacola  and  Jackson- 
ville. 

'After  due  notice  to  the  Louisville  &  Nash- 
ville Railroad  Company  and  the  Seaboard 
Air  Line  Railway,  dated  August  23,  1911. 
this  matter  came  on  for  hearing  on  the  12tb 
day  of  September,  1911,  at  the  office  of  the 
Railroad  Commissioners  In  the  city  of  Tal- 
lahassee, the  said  Lonisvllle  &  Nashville  Rail- 
road Company  being  present  by  C.  B.  Phelps, 
superintendent  of  transportation,  Mr.  E.  O. 
Saltmarsb,  superintendent,  and  Mr.  Milton 
Smith,  assistant  ceneral  freight  agent,  the 
Seaboard  Air  Lbie  Railway  being  present  by 
Hon.  W.  J.  Ovm,  division  ootmsel.  and  Mr. 
W.  A.  Witt,  snperlntendent,  and  they  were 
fully  heard,  and  thereupon  the  matter  was 
taken  under  advisement. 

"  'And  now,  on  this  the  Ifltb  day  of  Sep- 
tember, 1911,  we,  the  Railroad  Gommlsston- 
era  of  the  state  of  Florida,  being  fnlly  advis- 
ed In  the  premises,  do  find: 

"  That  the  Seaboard  Air  Line  Railway  and 
the  Louisville  &  NashvlUe  Railroad  Company 
have  heretofore  operated*  and  are  now  oper- 
ating, a  train  leaving  Jacksonville  at  5 
c^doek  p.  m.,  and  arriving  at  Pmsacola  at 
11:1S  a.  UL,  and  known  on  the  Seaboard  Air 
fUne  Railway  as  train  No.  79  and  on  tbe 
Lonisvllle  &  Nashville  Railroad  aa  train  No. 
4,  and  a  train  leaving  Fensacola  at  6  m. 
and  arriving  at  Jacksonville  at  10:50  a.  m~, 
and  known  on  the  LontavlUe  A  Nashville 
Railroad  as  train  No.  1  and  on  the  Seaboard 
Air  Line  Railway  as  train  No.  78,  and 

"  'That  said  trains  have  beoi  and  are  now 
operating  as  mixed  passenger  and  freight 
trains,  carrying  passoiger  coadies,  Aeepera, 
and  freight  cars,  and 

"  *That  the  schedule  time  of  the  said  trains 
between  Jacksonville  and  Fensacola  is  ap- 
proximately 18  hours, 

"  'And  that  the  said  Lonisvllle  &  Nashville 
Railroad  Company  and  the  said  Seaboard 
Air  Line  Railway  have  heretofore  had  under 
consideration  the  discontinuation  of  the  haul- 
ing of  freight  cars  on  the  said  trains  and.  the 
shortening  of  the  schedule  time  of  the  said 
trains  and  the  adoption  of  a  schedule  provid- 
ing that  the  said  east-bound '  train  should 
leave  Fensacola  at  7:80  p.  m.  and  arrive  In 
Jacksonville  at  9:15  a.  m.,  and  that  the  train 
running  west  should  leave  Jadcsravllle  at 
6:10  p.  m.  and  arrive  in  Fensacola  at  8:30  a. 
m.,  but  that  the  said  proposed  schedule  was 
not  acceptable  to  the  said  LoulsvlUe  &  Xaah- 
vllle  Railroad  Company  because  of  the  Cact 
that  It  .  provided  that  the  west-bound  train 
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jhoQld  arrive  In  Pensacola  at  an  bonr  too 
euljr  to  Bnlt  the  convenience  and  comfort  of 
passengers  between  Crestvlew  and  F^iaacola, 
and  that,  for  these  reasons  and  other  rea- 
sons, the  Bald  companies  hare  been  unable 
to  reach  an  agreement  as  to  the  discontinua- 
don  of  the  said  freight  cars  and  the  adoption 
of  a  shorter  schedule. 

"  'Wherefore,  the  said  Railroad  Commis- 
sioners, in  view  of  the  premises,  do  adjudge 
and  order  the  said  O^oulsrille  &  Nashyllle 
Railroad  Company  and  the  sold  Seaboard 
Air  Line  Railway  to  discontinue  the  hanllng 
of  freight  cars  on  the  said  train  leaving  Jack- 
soDTitle  at  6  o'clock  p.  m.  and  arriving  at 
Pensacola  at  11:15  a.  m.,  and  known  on  the 
Seaboard  Air  Line  Railway  as  train  No.  79 
and  on  the  LoulsvlUe  &  Nashville  Railroad 
as  train  No.  4. 

"  'And  that  they  also  discontinue  the  haul- 
ing of  freight  cars  on  their  said  train  leav- 
ing Pensacola  at  5  p.  m.,  and  arriving  at 
Jacksonville  at  10:50  a.  m.,  and  Icnown  on 
tbe  Louisville  &  Nashville  Railroad  as  train 
No.  1  and  ou  the  Seaboard  Air  Llue  Railway 
as  tmin  No.  78, 

"  'And  the  said  Commissioners  do  further 
order  that  the  schedule  time  for  the  opera- 
tion of  the  said  trains  be  shortened,  and  that 
the  said  companies  fiball  operate  the  said 
east-bound  train  as  a  passenger  train,  and 
provide  a  scbednle  for  the  said  train  to  leave 
Pensacola  at  7  o'clock  p.  m.  and  arrive  at 
Ja<^sonville  at  8:45  a.  m. 

"  'And  that  the  said  companies  shall  oper- 
ate the  said  west-bound  train  as  a  passenger 
train  and  provide  a  schedule  tfaer^or  to 
leave  Jacksonville  at  5:40  p.  m.  to  meet  tbe 
passaiger  train  now  known  as  train  Ko.  66 
Seaboard  Air  fUne  from  Tampa  to  Jackson- 
ville, at  Whltehouse  at  6K)5  p.  m.,  to  arrive 
at  Lake  City  at  7:49  p.  m.,  and  to  arrive  at 
Pensacola  at  7:30  a.  m. 

"  'And  that  this  order  shall  be  In  force  and 
of  full  effect  on  and  after  the  1st  day  of  Oc- 
tober, 1911. 

"  'Done  and  ordered  by  the  Railroad  Com- 
missioners of  the  state  of  Florida  In  session 
at  their  office  In  the  city  of  Tallahassee,  this 
16tb  day  of  September,  A.  D.  1911. 

"  'B.  Undscoi  Bqit,  Chairman.' 

*'ai)  Tbat  the  said  Loulsvine  &  Nashville 
Bailroad  Company  and  the  said  Seaboard 
Air  Line  Railway  have  each  of  them  ignored, 
dliregaidedt  and  refused  to  obey  the  said 
Order  Now  846  above  set  ont,  in  that  they 
have  failed  and  refined  to  dlscontlnne  the 
hanllnK  tbe  frelglit  cars  on  the  said  train 
leaving  JadCaonrlUe  at  6  o'clock  p.  m.  and  ar- 
TMag  at  Pensacola  at  11:15  a.  m.,  and 
known  on  the  Seaboard  Air  Line  Railway 
ai  train  No.  79  and  on  the  Louisville  &  Nash- 
ville Railroad  as  train  No.  4,  and  In  that 
tb^  lUiTe  failed  and  refused  to  dlscontinne 
the  haidti«  of  freight  cars  on  the  other  said 
train  leavlnc  Fraaacola  at  6  o'clock  p.  m. 
and  anlTlng  at  JacksonTllle  at  10:50  a.  m. 


and  known  on  the  LonlavlUe  &  NashvUie 
Railroad  as  train  No.  1  and  on  the  Seaboard 
Air  Line  Railway  as  train  No.  78.  and  In 
that  they  have  failed  and  refused  to  shorten 
the  schedule  time  for  the  oi>eratIon  of  the 
said  trains,  and  have  failed  and  refused  to 
operate  tbe  said  east-bound  train  as  a  pas- 
senger train,  or  to  provide  a  schedule  for 
tbe  said  train  to  leave  Pmaacola  at  7  o'clock 
p.  m.  and  to  arrive  at  Jacksonville  at  8:45 
a.  m.,  or  to  operate  the  said  west-bound  train 
as  a  passenger  train  or  to  provide  a  schedule 
therefor  to  leave  Jacksonville  at  5:40  p.  m. 
to  meet  the  passenger  train  now  known  as 
train  No.  66  Seaboard  Air  Line  from  Tam- 
pa to  Jacksonville  at  Whltehouse  at  6:05  p. 
m.  to  arrive  at  Lake  City  at  7:49  p.  m.,  and 
to  arrive  at  Pensacola  at  7:30  a.  m.,  but,  on 
the  contrary,  the  said  companies  have  con- 
tinued, and  now  contlnne,  to  haul  freight 
cars  on  each  of  tbe  said  trains,  and  have 
continued  and  are  now  continuing  to  oper- 
ate the  said  trains  upon  schedule  time  of  ap- 
proximately 18  hours,  leaving  Pensacola  and 
arriving  at  Jacksonville  and  leaving  Jack- 
sonville and  arriving  at  Pensacola  at  approx- 
imately the  same  time  as  before  the  issuance 
of  the  said  order. 

"(12)  And  tbat  the  said  Railroad  Commis- 
sioners of  the  state  of  Florida  and  the  peo- 
ple of  this  state  are  entirely  without  ade- 
quate remedy  In  the  premises  unless  It  be 
afforded  by  the  Interposition  of  this  court 
through  a  writ  of  mandamus. 

"Now,  therefore,  we,  being  willing  that 
full  and  speedy  justice  be  done  In  the 
premises,  do  command  you,  tbe  Louisville  & 
Nashville  Railroad  Company  end  the  Sea- 
board Air  Line  Railway,  forthwith. 

"To  discontinue  the  hauling  of  freight  cars 
on  the  said  train  leaving  Jacksonville  at  5 
o'clock  p.  m.  and  arriving  at  Pensacola  at 
11:15  a.  m.,  and  known  on  the  Seaboard  Air 
Line  Railway  as  train  No.  79  and  on  the 
Louisville  &  Nashville  Railroad  as  train 
No.  4, 

"And  to  discontinue  tbe  hauling  of  freight 
oars  on  tbe  said  train  leaving  Pensacola  at 

6  p.  m.  and  arriving  at  Jacksonville  at  10:60 
a.  m.,  and  known  on  the  Louisville  &  Nash- 
ville Railroad  as  train  No.  1  and  on  the  Sea< 
board  Air  Line  Railway  as  train  No.  78, 

"And  to  shortCT  the  schedule  time  of  the 
operation  of  the  said  trains. 

"And  to  operate  the  said  east-bound  train 
as  a  passenger  train,  and  to  provide  a  sched- 
ule for  the  said  train  to  leave  Poisacola  at 

7  o'clock  p.  m.  and  to  arrive  at  Jadnonvllle 
at  8:45  a.  m.  • 

"And  to  operate  the  said  west-bonnd  train 
as  a  pesamger  train,  and  to  provide  a  sched- 
ule therefor  to  leave  Jacksonville  at  5:40  p. 
m.  to  meet  the  passenger  train  now  known 
as  train  No.  66  Seaboard  Air  line  from 
Tampa  to  Jat^aonvllle  at  Whltehouse  at  6:05 
p.  m.  to  arrive  at  Lake  City  at  7:tf  p.  m., 
and  to  arrive  at  Pensacola  at  7:80  a.  m. 


Digitized  by  Google 


180 


87  SOUTREBN  BBPOBTEK 


(FU. 


"Or  that  Ton  appear  before  the  justices  of 
this  our  Snprone  Court  Bitting  wltUn  and 
for  the  state  of  Florida  at  the  courtroom 
In  ttie  city  of  Tallahasee  on  the  24th  day 
of  October,  1911,  at  10  o'clock  In  the  morn- 
ing of  that  day,  and  show  cause  why  yon  re- 
fuse BO  to  do,  and  have  you  then  and  there 
this  writ 

"Witness  the  Honorable  James  B.  Whlt- 
fi^d.  Chief  Justice  of  the  Suprane  Court  of 
that  state  of  Florida,  and  the  seal  of  the 
Bald  court  at  Tallahasee,  the  capital,  this 
Sd  day  of  October,  1911. 

''[Seal.]  M.  H.  Mabry, 

"Clerk  of  the  Supreme  Court  of  Florida." 

The  reqKmdents  filed  the  following  return: 

"And  now  come  the  respoadents,  the  Lou- 
isville &  Naehrille  Ballroad  Company  and 
the  Seaboard  Air  Line  Railway,  by  their 
attorneys,  and  for  a  return  to  the  altema- 
tlve  writ  of  mandamus  issued  from  this 
court  on  the  petition  of  the  relators  In  the 
name  of  the  state  of  Florida  say: 

"(1)  That  these  respondents  admit  all  the 
facts  set  forth  In  the  alternative  writ 

"(2)  These  respondents,  further  answering, 
say:  That  they  have  not  complied  with  the 
said  Order  No.  S46  of  the  relators  as  the 
commlsslonos  of  the  state  of  Florida  men- 
tioned in  the  said  altematlTe  writ,  becanae 
the  said  order  was,  and  Is.  unreasonable,  un- 
necessary, arbitrary,  and  impracticable,  and. 
If  put  into  operation,  would  be  nudnly  and 
unnecessarily  burdrosome  and  expoisire  to 
these  respondents ;  wonld  greatly  and  unnec- 
essarily IncouTenleoce  by  far  the  greater  por- 
tion of  Uie  public  traveling  upon  the  lines 
of  road  nientloned  In  said  writ  operated  by 
these  respondents  between  Pensacola  and 
Jacksonville;  would  greatly  lessoi  the  num- 
ber of  persouB  so  traveling,  and  thus  less^ 
the  revenues  of  these  respondents;  would  de- 
prive persons  shipping  fast  freight  over  said 
lines  of  the  opportunity  so  to  ship,  and  thus 
lessen  the  earnings  of  the  respondents; 
would  Interfere,  hinder,  and  delay  the  pas- 
sage of  through  trains  now  nmning  on  said 
lines  other  than  the  trains  mentioned  in  said 
order,  and  would  be  of  advantage  or  convoi- 
lence  to  but  a  small  percent^^  of  the  par- 
sons traveling  orw  said  lines. 

"(3)  And  these  respondents,  further  an- 
swering more  In  detail,  say,  as  to  the  ef- 
fect of  putting  into  operation  the  said  pro- 
posed schedule  on  the  line  of  railroad  be- 
tweea  Pensacola  and  River  Junction, — 

"(a)  Train  No.  4  of  the  Louisville  &  Nnsh- 
jbllle  Railroad  Company  now  passes  Milton, 
a  town  19  miles  from  Pensacola,  at  10:10  a. 
m.,  and  reaches  Pensacola  at  11:20  a.  m. 
Train  No.  1  of  the  Louisville  &  XnshvIUe 
Railroad  Company  now  leaves  Pensacola  at 
5:15  p.  m.,  and  reaches  Milton  at  6:15  p.  m. 
Those  persons  who  desire  to  do  business  or 
shpp  in  Pensacola  have  an  opportunity  to 
leave  Milton  at  a  reasonable  daylight  hour, 
remain  In  Pensacola  for  six  hours,  and  re- 


tont  to  MUton  by  or  before  dark.  Under 
the  schedule  fixed  in  Order  Na  S4B  train  No. 
4  would  pass  Milton  at  a.  m.,  and  ar- 
rive at  Pensacola  at  7:30  a.  m.,  while  train 
Na  1  would  leave  Pensacola  at  7  p.  m.  and 
arrive  at  Milton  at  7:45  p.  m.,  thus  requlr- 
Ing  passengers  from  Milton  to  Pensacola  to 
arise  early  in  the  momii^,  to  spend  11^ 
hours  In  Pensacola,  a  large  t>art  before  and 
ft  large  part  after  business  Imurs,  and  to  re- 
turn home  at  night. 

"Under  the  presoit  schedule^  many  per* 
sons  In  Pensacola  having  business  In  Ullton 
take  train  No.  S,  leaving  Poasacola  at  6:'^ 
a.  m.,  and  reach  Mllbm  at  7:24  a.  m.,  trans* 
act  business  and  return  to  Pensacola  on  train 
No.  4,  passing  Milton  at  10:10  a.  m.,  and  ar- 
riving at  Pensacola  at  11:20  a.  m.,  thus  ac- 
complishing business  in  Milton  and  having 
most  of  the  business  day  left  for  Pensacola. 
Under  the  sdiednle  proposed  undw  Order 
No.  846,  a  pwson  in  Pensac*^  having  busi- 
ness In  Milton  wonld  have  to  remain  there 
all  day,  because  train  No.  S  leaving  Pensa- 
cola at  6:45  a.  m.  reaches  ^Olton  at  7:24  a. 
nu,  and  train  No.  4  wonld  pass  MUton  at 
— -—  a.  m.,  and  no  other  train  passes  Mil- 
ton, goiag  to  Pensacola,  until  train  No.  2,  at 
0  p.  m.,  so  that  erory  person  having  bosinesa 
in  Milton  would  have  to  remain  from  7:24 
a.  m.  until  0  p.  bl  or  neatly  14  hours,  a 
large  porUon  of  which  would  be  btfore  and 
after  business  hours. 

"So,  also,  many  persons  at  Pensacola  liav- 
Ing  business  In  Mlltin  take  train  No.  1,  leav- 
ing Pensacola  at  5:15  ul,  arrive  at  MUton 
at  6:15  p.  m.,  transact  their  bu^ness  and 
take  train  No.  2,  leaving  Milttm  at  9  p.  m.. 
thus  having  2  hones  and  45  minutes  for  the 
txanaaetioB  of  bnsiness.  Under  the  pnHK»Bed 
sdiedule,  no  sndi  business  oouM  be  trans- 
acted. Milton  ia  a  thriving  tovrn,  of  more 
than  USiXi  Inhabitants,  Is  the  county  site  of 
Santa  Boss  county,  and  does  by  far  the  larg- 
er portion  of  its  trading  in  Pensacola.  Kot 
only  is  it  the  point  of  entraining  and  de- 
training on  and  from  the  LonisviUe  &  Nash- 
ville Railroad  of  Its  own  Inhabitants,  but  ia 
also  such  point  for  the  inhabitants  of  thrtr- 
ing  villages  to  the  north  of  It  In  said  county, 
and  for  the  Inhabltanti  of  the  milling  towna 
of  Bagdad,  Bay  Point,  and  Robinson  Point, 
to  the  south  of  it,  and  all  of  said  persons 
would  be  largely  affected  by  and  inconven- 
ienced and  burdened  by  said  change  of 
schedule. 

"There  are  now  In  operation  two  lines  of 
steamers,  carrying  passengers  from  Milton  to 
Pensacola  and  return,  In  competition  with 
the  LouisTlUe  &  Nashville  Railroad  Com- 
paoy,  and  furulshlug  a  daylight  schedule, 
with  an  opportunity  to  remain  In  Pensacola 
three  or  four  hours  In  the  middle  of  the  day. 
and  return  to  Milton  in  the  daytime,  and,  if 
the  proposed  schedule  be  put  into  effect,  a< 
large  portion  of  the  passenger  travel  of  tbe 
Louisville  &  Nashville  Railroad  Company  be- 
tween Milton  and  Pensacola  wUl  necessarily 
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be  diverted  to  tbe  said  steamboats,  tbm  larg- 
ly  decxeasiDg  tbe  rerenaes  of  tbe  LonlsvUle 
ft  NashTUle  Railroad  Company,  wltboot  in 
any  wise  Increasing  the  conrraiience  of  the 
pnbUe. 

"(b)  The  rlilege  of  CrestTlew  is  on  the 
said  rioitisTlUe  &  Nasbville  Ballroad  Com- 
pany's Une,  abont  50  miles  east  of  Pensacola, 
and  Is  the  Junction  point  of  said  Une  and  the 
Tellow  "Bir&t  Branch  of  said  Railroad  Com- 
pany, said  branch  running  from  Crestrlew 
to  Florala,  in  the  state  of  Alabama,  through 
the  connty  of  Walton,  Fla.,  and  the  village 
of  laurel  Hill;  that  large  numbers  of  per- 
sons In  Florala  and  adjacait  territory,  and 
at  Laurel  Hill,  and  adjacmt  territory,  trade 
and  transact  business  in  Pensacola,  and  that 
said  persons  will,  If  the  schedule  proposed  by 
Order  No.  846  aforesaid  be  put  Into  effect, 
be  hindered  and  delayed  and  inoonvenienced 
in  the  transaction  of  said  business  at  Pen- 
sacola, and  their  return  In  the  same  day  and 
to  the  same  extoit  as  p^wins  In  Milton  and 
vicinity,  as  set  forth  in  paragraph  2a  above. 
That,  in  addition  thereto,  the  Inconvenience 
to  said  persons  resulting  from  said  schedule 
vUl  be  very  great,  In  that  train  No.  4  will, 
under  said  schedule,  pass  Creetvlew  going 
westward  to  Pensacola  at  6:40  a.  m.,  and 
psssengers  from  Florala  and  vldnlty  will  be 
obliged  to  leftTo  Florala  by  the  Yellow  River 
Branch  at  not  later  than  3:40  a.  m.,  thus 
necessltBtinK  both  tbe  entraining  at  Florala 
and  tbe  change  at  Crestvlew  to  be,  during 
tbe  most  of  the  season,  at  nlgbt,  whereas, 
under  the  present  schednle,  train  No.  4  pass- 
es Crestrlew  at  8:23  a.  m.,  and  passengers 
for  the  same  train  leave  Florala  at  6:30  a.  m. 

"Ttmt  Florala  has  direct  communication  by 
rail  with  Andalusia  and  Montgomery,  both 
Important  commercial  centers  and  trading 
points,  and  In  comi>etltIon  with  Pensacola, 
and  the  Imposition  by  the  said  schednle  un- 
der Order  No.  346  of  the  proposed  burdens 
aud  inconveniences  upon  passengers  to  and 
from  P»isacola  will  result  In  the  diversion 
from  Pensacola  of  much  now  existing  travel, 
and  of  the  trade  Incident  thereto,  and  thus 
lessen  the  income  of  tbe  LonslvlUe  &  Nash- 
ville Railroad  Company  and  the  trade  of 
Paisacola. 

"(c)  The  town  of  De  Funlak  Springs  Is 
on  the  said  line  of  the  Louisville  &  NasbtlUe 
Railroad  Company,  an,d  has  about  1,700  In- 
habitants, Is  the  connty  site  of  Walton  coun- 
ty, and  is  tbe  point  of  entraining  and  de- 
tralnfaic  of  a  large  portion  of  the  Inhabitants 
of  Uie  said  couu^,  and  said  Inhabitants  do 
tbe  laq;est  part  of  their  business  and  trad- 
ing in  Poisacola,  and  by  the  schedule  im- 
posed by  Order  No.  S46  will  In  the  transac- 
tion of  their  business  be  hindered  In  the 
same  way  and  to  the  same  extent  as  persons 
in  Untim  and  vicinity,  as  set  forth  in  para- 
graph 2a  above.  That  the  Inconvenloice  to 
tbem,  however,  will  be  greater  than  the  In- 
convenience of  those  persons  entraining  at 
Milton,  becanae  onda  the  imq^osed  achedole 


the  said  train  No.  4  wohld  pass  De  Funlak 
Springs  at  4:30  a.  m.,  while  It  would  pass 
Milton  at  6:46  a.  m.  Under  the  now  exist- 
ing schedule,  the  said  train  passes  De  Funlak 
Springs  at  7:08  a.  m. 

"That,  in  addiUon  to  the  effect  of  the  pro- 
posed schedule  upon  normal  travel  to  and 
from  De  Funlak  Springs,  it  would  greatly 
affect  the  large  travel  to  said  point  during 
the  season  of  the  Florida  Chautauqua,  which 
has  Its  exercises  for  two  or  three  months  at 
said  point  during  each  winter.  A  very  large 
portion  of  the  i>erson8  who  attend  the  said 
exercises  come  from  the  Une  of  the  Louls- 
vlUe  &  NashvUle  Railroad  Company  east  of 
the  sold  point  Under  the  present  schedule 
such  persons  can  board  train  No.  4  at  points 
as  far  east  as  Chlpley,  In  Washii^on  county, 
In  daylight;  while,  If  the  proposed  schedule 
be  put  In  operation,  such  persons  must  take 
the  said  train  at  night,  and  get  off  at  De 
Funlak  at  night  at  hours  which  wUl  greatly 
deter  persons  from  attending  the  said  exer- 
cises, and  thus  greatly  affect  the  bmlness  of 
the  satd  Florida  Chautauqua  and  tbe  said 
town  of  De  Funlak  Springs,  and  the  revenues 
of  the  said  LoulsvUle  &  Nashville  Railroad 
Company.  The  comparative  schedules  of  tbe 
said  train  No.  4  as  at  present  existing  and  as 
It  would  be  under  the  said  Order  No.  346  for 
points  between  River  Jnnctl(m  and  Pensaco- 
la are  as  foUows: 

Present  Proposed 
Leaves.  Schedule.  Schednle. 

River  Junction  3:20  a.  m.      1:20  a.m. 

De  Funlak  Springs. .  .7:08  a.  m.       4:30  a.  m. 

Florala   6:30  a.  m.       8:40  a.  m. 

Crestvlew   8:23  a.m.       6:40  a.  m. 

MiltOQ   10:10  a.m.       6:46  a.  m. 

Pensacola  (arrive).. 11:20  a. m.       7:30  a.m. 

"(d)  The  station  of  GaUlTer,  on  the  said 
Louisville  &  NashvUle  Railroad  Company's 
line,  about  40  mUes  east  of  Pmsacola.  Is  the 
Junction  point  between  the  said  railroad  and 
the  Florida,  Alabama  A  Gulf  Railroad,  run- 
ning throi^h  the  connty  of  Santa  Rosa,  Fla., 
northward  into  the  county  of  Covington,  Ala. 
The  said  latter  railroad  serves  a  large  num- 
ber of  Inhabitants  of  tbe  said  county  of 
Santa  Rosa,  Fla.,  and  the  county  of  Coving- 
ton, Ala.,  who  do  business  and  trade  and 
shop  at  Pensacola,  and  reach  the  said  latter 
point  by  the  trains  of  the  LoulsvUle  &  Nash- 
ville Railroad  Company.  The  schedule  now 
In  ot>eratlon  [>ermlt8  said  persona  to  do  such 
business,  trading,  and  shopping  at  Pensacola 
In  the  hours  mentioned  In  paragraph  2a 
heretofore  set  forth,  as  permitted  to  the  In- 
habitants of  MUton  and  neighboring  towns, 
and  the  jchange  of  the  schedule  to  that  pro- 
posed by  said  Order  No.  346  would  embar- 
rass, hinder,  Inconvenience,  and  prejudice  the 
persons  trlbutory  to  the  said  Florida,  Ala- 
bama A  Gulf  Railroad  in  tbe  same  manner 
and  to  the  same  extent  as  the  citizens  of 
Milton  and  its  vicinity  are  affected,  as  here- 
inbefore set  forth.  The  inconvenience  to 
them  would  be  greater  than  to  those  motion- 
ed in  paragraph  2a,  for  the  reason  that  train 
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No.  4  would  ander  tbe  proposed  acbednle  paai 
OalllTer.  going  towards  Fouaoola,  at  6:06 
a.  nu,  while  under  tbe  inreeent  adiednle  It 
pasBca  said  point  at  8:66  a.  m. 

"(e)  That  the  Ineonvenlenoe,  prejndioe,  em- 
barrassment, and  dday  hereinbefore  set 
forth,  as  applicable  to  the  hereinbefore  men- 
tlimed  towna  and  Junction  points,  will  szlst 
as  to  all  of  the  towns  lying  <hi  the  LoaisrOle 
A  NashrlUe  Railroad  Company's  line  afore- 
said, west  of  Jacksm  oonnQr,  since  the  same 
time  in  Pmsacola  and  the  same  Honrs  would 
exist  as  to  all  other  persons  attrainlng  on 
said  train  between  aald  Jadnon  county  and 
Pensacola.  The  inconrailence  to  them  woold 
be  greater,  becatue  of  the  ftict  that  the  said 
train  No.  4  wHl,  If  the  said  i^oposed  sdied- 
ule  be  put  into  ect,  pass  the  said  points 
to  the  east  of  De  Fanlak  Springs  at  a  very 
moch  earlier  hour,  uid  thereby  produce  the 
greater  loconyenience  referred  to. 

"(4)  And  these  respondents,  farther  an- 
swering more  In  detail,  say,  as  to  the  effect 
of  putting  Into  <q)eratlon  the  said  schedule 
on  the  line  of  railroad  between  JaAsonTlUe 
and  River  Jonctlon: 

"(a)  The  InconTenience  of  persons  aUmg 
the  said  line  of  the  Seaboard  Air  Une  Rail- 
way in  being  required  by  the  said  inropoaed 
schedule  to  get  npm  train  Na  78  much  earli- 
er  than  they  are  now  required  to  get  upon 
said  train  by  the  existing  sdiednle  Is  in  Und 
the  same  as  the  Inconyailence  heretofore  set 
forth  to  persons  taking  train  No.  4  of  the 
LouisTlUe  &  NashTlIle  Railroad  Company. 

"The  comparative  scAednles  of  train  No. 
79  of  the  Seaboard  Air  Une  Railway  as  at 
present  existing,  and  as  it  would  be  under 
said  Order  Na  346  for  points  between  Jack- 
sonville and  River  Junction,  is  as  follows: 

Present  Proposed 

Leaves.           Schedule.  Scbedule. 

JacksonvIUe  5      p.  m.  5:40  p.  m. 

West  Jacksonville. .S:12  p.  m.  5:50  p.  m. 

BfarietU  5:21  p.  m.  5:57  p.  m. 

Whltehonse   5:28  p.m.  6:05  p-m. 

MiUeton  6:35  p-m.  6:14  p. m. 

Baldwin  5:46  p.m.  6:25  p.  m. 

McClenny   6:25  p.m.  6:46  p.m. 

Glen  St  Mary  6:35  p.m.  6:S0  p.m. 

Sanderson   6:56  p.  m.  7:04  p.  m. 

Ohwtee   7:24  p.  m.  7:24  p.  m. 

Ml  Carrie  7:33  p.m.  7:32  p.  m. 

Watertown   7:47  p.  m.  7:43  p.  tn. 

Lake  City  7:54  p.m.  7:49  p.  m. 

Ogden  8:11  p.  m.  7:59  p.m. 

Welbonm  8:26  p.m.  8:10  p.  m. 

Hoaston  8:41  p.  m.  8:20  p.m. 

Live  Oak  8:57  p.m.  8:32  p.  m. 

Falmouth  ..9:28  p.  m.  8:52  p.m. 

EUaville  .^.9:32  p.  m.  8:59  p.m. 

Lees   9:51  p.m.  9:15  p.  m. 

Madison  10:10  p.  m.  9:32  p.  m. 

Greenville   10:43  p.  m.  19:02  p.  m. 

Aucilla   11:03  p.  m.  10:18  p.  m. 

Drifton   11:20  p.m.  10:84  p.m. 

Lloyd   11:42  p.  m.  10:62  p.  m. 

Capitalo  11:52  p.  ql  11:02  p.  m. 

Chaires   12K)1  a.  m.  11:07  p.  m. 

Tallahassee   12:35  a-m.  11:86  p.m. 

Midway   1:05  a.m.  12:05  a.m. 

Quiooy   1:40  a.  m.  12:36  a.  m. 

Gretna   2      a.m.  12:50  a.  m. 

Mt.  Pleasant  2:16  a.  m.  1      a.  m. 

lliver  Junction.  2:40a.ni.  1^29  a.  m. 


The  eomparattva  schedules  of  said  train 
No.  TB  of  Ite  Seaboard  Air  Une  Railway, 
as  at  present  existing  and  as  it  would  be 
under  said  Older  Na  346,  for  points  between 
River  Junction  and  Jacksonville,  is  as  fol- 
lows: 

Present  Proposed 

Leaves.           Schedule.  Schedule. 

River  Junction  1:60  a.  m.  1      a.  m. 

Mt  Pleasant  2:15  a.  m.  1:30  a.  nL 

Gretna   2:26  a.  m.  1:38  a.  m. 

Qoincy   2:40  a.  m.  1:48  a.  m. 

Midway   3:10  a.m.  2:13  a.m. 

Tallahassee   3:45  a.  m.  2:43  a.m. 

Chaires  4:20  a.  m.  8:08  a.  m. 

Oapitola   4:25  a.  m.  3:13  a.  m. 

Lloyd   4:35  a.  m.  3:23  a.  m. 

Drifton  4:r)5  a.  m.  3:41  a.  m. 

Aucilla   6:10  a.  m.  8:56  a.  m. 

Greenville   6:26  a.  m.  4:16  a.m. 

Bfadison   6:55  a.  m.  4:46  a.  m. 

Lees   6:11  a,  m.  6^)2  a.  m. 

Eilaville  fi:25  a.  m.  5:17  a-m. 

Falmouth  (i-.m  a.  m.  6:26  a.  m. 

live  Oak..  6:55  8.  m.  6:47  a.m. 

Houston  7:25  a.  m.  B:69  a.m. 

Welboum   7:'.iti  a.m.  6:10  a. m. 

Osdeo   7:47  a.  m.  6:22  a.  m. 

Lake  City  8      a.oi.  6:33  a. m. 

Watertown   8:10  a.m.  6:43  a.  u. 

Mt  Carrie  8:26  a.m.  0:64  a.m. 

Olustee   8:37  a.m.  7:02  a.m. 

Sanderson   9:13  a.  m.  7:22  a.  m. 

Glen  St  Mary  9:20  a.  m.  7:38  a.  m. 

McClenny   ».:Hi  a.  m.  7:48  a.m. 

Baldwin   10:05  a.  m.  8:05  a.m. 

Millerton   10:15  a.m.'  8:13  a.  m. 

Whitebouse  10:23  a.  m.  8:20  a.  m. 

MarietU   10::iOa.m.  8:26  a-m. 

West  Jacksonville. .  .10:38  a.  m.  8:33  a.  m. 

Jacksonville   10:60  a.iD.  8:46  a.  no. 

"That  under  the  present  acbednle  of  tbe 
Seaboard  Air  Line  Railway's  train  No.  76, 
which  leaves  River  Junction  eastward  bound 
at  12:05  p.  m.,  for  Jacksonville,  and  at  that 
point  makes  close  connection  with  north- 
bound trains  of  the  Seaboard  Air  Line  Rail- 
way, Atlantic  Coast  Line  Railroad,  and  the 
Southern  Railway,  this  train  under  tbe  fast- 
est schedule  that  can  be  made  contistent  with 
safoty  readies  McQenny  at  6:26  p.  m.,  Bald- 
win at  6'.60  p.  m.,  Millerton  at  6:68  p.  m..  and 
WhUelunise  at  7K)6  p.  m.,  and  JadEsonvllle  at 
7:80  p.  m.  That  there  Is  a  dlfferoice  of 
8*/io  miles  betwem  Baldwin  and  Ucaenny. 
That  it  is  a  distance  ot  60  mUes  from  Jack- 
sonville to  Lake  City.  That  as  will  be  seen 
by  referatce  to  the  schedule  of  tbe  Seaboard 
Air  lilne  Railway's  train  No.  76,  and  tbe 
working  out  of  the  proposed  schedule  (which 
has  been  dime  by  your  re^wndoit,  tlie  Sea- 
board Air  Line  Railway,  with  the  utmoat 
care  and  caution  with  the  view  of  making 
for  the  purpose  of  this  hearii«  the  said  pro* 
posed  schedule  In  so  far  as  it  is  consistent 
with  safety  to  the  lives  of  its  passengers 
and  train  crew),  the  proposed  sdiednle  would 
place  its  said  train  Na  70  at  Baldwin  bound 
westward  while  Its  said  train  Na  78  would 
at  the  same  time  reach  McClainy,  the  station 
on  its  line  next  from  Raldwin  westward  go* 
Ing  In  an  easterly  direction,  and  with  abso- 
lutely no  station,  tradnga,  or  fhcUlUes  be- 
tween the  two  stated  points  to  arrange  for 
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tbdr  pttMaga^  That  under  Uie  faat  xdiea- 
ole  pn^owd  to  bold  TO  at  Baldwin  until 
train  No.  76  Teaebed  tbat  point  would  cause 
train  Nou  79  to  mln  a  majorl^  of  timee. 
If  not  InvariatArr  ^  connecUfm  at  Lake  Gttr 
with  the  Georgia  Sontbera  &  Florida  Ball- 
way  going  nortb.  and  for  which  otmneetbrn 
this  respondoit  liandles  a  large  number  of 
pusengeti  deny.  That  to  hold  txala  No.  78 
at  McOlenny  untn  train  No.  79  paaaed  It 
there  would  likewise  result  In  the  ndsedng 
of  a  nortli-tMnmd  otmnection  at  JackemTlUe 
ty  train  Now  76,  wUdi  dally  hauls  a  Uurge 
number  of  passengers  from  points  on  this 
respondent's  Une  travel Ing  northward  via 
JadcsonTlUe,  which  point  Is  the  qukfeest 
and  most  convenient  route  for  travelers  go- 
ing north  and  east 

"That,  to  comply  with  the  proposed  sdwd- 
nle  as  to  trains  Nos.  78  and  79  after  a  most 
careful  woiMng  out  of  the  time  table  to 
meet  euch  proposed  schedule  this  respondent 
the  Seaboard  Air  Line  Railway  finds,  as  will 
be  seen  by  reference  to  such  jvoposed  sched- 
ule, heretf^bre  set  tarth,  that  train  No.  78 
going  eaflrtmrd  would  be  eompdled  to  leave 
River  Junction  at  1  a.  ul,  while  train  No.  79 
going  westward  would  reach  Mt.  Pleasant, 
tbe  nearest  statlui  next  to  and  east  of  Klver 
Junction,  at  1  a.  m.,  leaTlng  than — that  Is, 
train  78  and  train  79-Hme  at  River  Jimction 
and  ono  at  Mt  Pleasant  10  mUes  apart  go- 
tDg  in  opposite  direetioiaa  with  absolutely  no 
station  or  faculties  to  pass  each  other  be- 
tween  those  two  polnta. 

That  the  effect  of  the  said  order  upon 
the  respondent  the  Seaboard  Air  line  KaU- 
way  will  also  require  its  fast  passenger  train 
known  as  No.  66  tnmt  Tampa  to  JacOcaonTllle 
to  meet  its  said  train  No.  79  at  Whitehouse^ 
which  place  Is  a  mmttfegraph  station,  and 
wlQi  no  facilities  to  give  tbe  train  oidws  to 
dther  of  said  trains.  That  it  is  an  im- 
practicable proposition  from  a  railroad  stand- 
point to  requixe  passenger  trains  to  pass  at 
a  nontelegraph  station;  it  being  ttie  rule^ 
wfaerem  posslUe;  to  pasB  them  by  each  other 
at  telegraph  stations.  That  the  t^erator 
can  be  given  a  copy  of  tbe  orders  to  the  re- 
spective train  crem,  and  see  that  tbe  txata 
Ibst  arriving  at  such  station  la  held  until 
the  arrival  of  the  train  from  the  opposite 
dteeedon,  and  thereby  require  them  to  pass 
each  other  with  safety  to  the  passngers  and 
crew  thereon. 

*7hat  aa  will  be  seen  by  reference  to  the 
respective  proposed  schedulee  where  the 
west-bound  schedule  may  be  an  impntvement 
as  to  some  points  the  east-bound  schedule  is 
at  sodk  point  more  inconvenient  thui  at  prea- 
oit  That  it  will  also  be  seoi  lefttenee 
to  the  sdiedoles  proposed  that,  where  some 
partienlu  point  tm  this  respondoit^  line  is 
bentflted  by  the  dunge  iwoposed,  yet  an- 
otber  point  of  equal  Importance  receives  a 
more  inoonvodent  schedule. 

'TEliat  to  make  the  proposed  schedule  for 
this  respondent's  train  No.  79,  and  leave 


Jacksonville  at  flw  time  proposed  In  said 
order,  Ods  reoMudent  cannot  serve  its  jta- 
trons  and  place  its  train  in  River  Junction 
prior  to  ld!9  a.  m.,  the  following  morning: 
while  the  respondent  the  LouisvUle  &  Nash- 
ville Railroad  Company  finds  that  It  cannot 
place  its  train  No.  4  in  Pensacola  and  serve 
its  patrons  with  safety  unless  soCh  train 
leaves  River  Junction  at  1:20  a.  m.  That  It 
takes  at  least  20  minutes  at  Rlvw  Junction 
to  change  engines  and  make  tranafers,  which 
makes  a  discrepancy  ot  29  minutes  in  tbe 
through  sdiedule. 

"09  Tbat  If  the  said  Order  846  be  put  into 
effect,  and  the  freight  cars  now  carried  on 
trains  Nos.  1  and  4  are  eliminated  from  said 
trains  It  wQl  iffevent  ^e  exlstmce  of  a  fast 
freight  train  on  the  said  LoulsvlUe  ft  Nash- 
ville Railroad  Company's  line.  The  said  fast 
tnS^  is  now  canied  in  four  or  five  cars, 
never  exceeding  flv^  wbicOi  are  suffl<^t  to 
do  the  fast  freight  buslnees  over  Uie  said 
Une.  But  the  said  business  is  not  suffldoit 
to  warrant  or  Justify  the  putting  on  of  an  ez- 
cluslvrty  fast  freight  tr^n,  and  the  expense 
of  operating  said  train  would  mudi  exceed 
the  revoues  whidi  would  be  derived  there- 
from. 

"The  delivery  at  fast  fr^ht  by  the  Sea- 
board Air  Une  at  Quincy  and  River  Junction 
wm  be  mtirely  prevented  tor  the  dlscontln- 
uanoe  of  the  freight  ears  attached  to  train 
No.  79  of  the  said  Seaboard  Air  Line  Rail- 
way, and  as  her^nbefoxe  set  forth,  with  ttt- 
erenoe  to  the  Louisville  Railroad  Oompany, 
the  expenses  of  omdncting  a  distinctive  and 
exclusively  fast  freight  train  will  be  ivohlbl- 
tive  of  the  operation  of  such  train  for  the 
reasons  h«af^bef ore  givoL 

'^Tbat  a  large  amount  of  tiirougb  frdgbt 
requiring  rapid  transportation,  from  Eastern 
points,  is  brought  to  JatAsonville  by  the 
Clyde  Line,  and  carried  over  the  Seaboard 
Air  Line  Railway  and  the  LouisvUle  &  Nash- 
ville Railroad  Company's  railroad  ^m  Jack- 
sonville to  Pensacola,  and  to  points  betweea 
said  dties,  and  through  Pensaooln  to  Mobile 
and  New  Orleans,  and,  if  tbe  said  proposed 
sdiednle  be  made  effective^  the  said  frel^t 
cannot  be  carrted  as  fftst  freight  but  must 
be  carried  iu>on  local  freight  trains,  and 
thereby  the  time  of  delivery  increased  by 
several  days.  Not  only  thus  will  the  con- 
signees be  flatly  Inconvenienced  because  of 
the  Increase  of  tbe  time  required  for  trans- 
portation, but  much  of  said  freight  must  be 
transpcvted  rapidly.  In  order  that  it  may 
reach  its  destination  before  perishing,  and 
in  time  for  morlrat 

"Oonversely,  though,  fast  frdgtats  are  now 
carried  upon  the  said  trains  Nos.  1  and  4 
from  Pensacola  to  JaiiksonvIUe^  and  to  points 
betweoL  said  dties,  such  freights  consisting 
of  pa<Alng  bouse  incoducts  from  Ft  Worth, 
Tex.,  and  bananas  from  Mobile,  and  other 
products  from  points  west  of  Pensacola. 
Much  ia  such  freight  passes  tlirough  Poisa- 
cola  over  the  lines  hereinbefore  mentioned 
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to  JacksonTllle,  and  thence  northward  and 
southward.  The;  require  qulcb:,  transporta- 
tion, and.  If  speed  cannot  be  furnished  over 
the  lln^  of  the  reepoudoits  hereto,  the  said 
through  trade  will  be  diverted  to  other  rail- 
road lines. 

"The  LoolBTlIIe  &  Nashville  Railroad  Corn- 
pan;  has  also  conducted  b;  use  of  freight 
cars  on  Its  mixed  trains  Nos.  1  and  4  the 
business  of  carrying  package  freights  to  vari- 
ous points  on  Its  line  aforesaid.  In  which  bus- 
iness packages  from  Pensacola  are, carried  to 
such  points  for  distribution  at  such  points, 
and  thus  reach  the  consignees  within  a  day 
or  a  traction  of  a  day  after  leaving  Pensa- 
cola. If  the  said  pad£ag^s  were  carried  by 
local  freights,  they  would  require  for  trans- 
portation several  days  longw  than  Is  requir- 
ed for  transportation  on  the  trains  aforesaid^ 

'The  said  Seatmard  Air  Line  Railway  car- 
ried upon  its  train  No.  79  freight  care  for  the 
delivery  of  package  freight  at  Qulncy  and 
River  Junction,  ftom  which  latter  point  the 
said  freight  Is  conveyed  to  Apalacblcola  and 
Intermediate  stations  and  Port  St  Joe.  by 
which  arrangement  the  said  packages  are 
delivered  within  24  hours  from  the  time  of 
leaving  Jacksouville.  If  the  said  rapid  pack- 
age delivery  be  discontinued,  the  time  of 
delivery  of  said  package  to  the  consignees 
thereof  wlU  be  postponed  for  several  days. 
The  said  business  Is  of  considerable  amount 
and  of  large  practical  volvM-to  the  cltiEois 
of  the  points  mentioned. 

"That  the  respondents  are  informed  and 
believe  that  the  fast  freight  service  made 
possible  by  the  said  mixed  trains  is  the  fast- 
est freight  service  In  the  South,  and  enables 
these  respondwts  to  compete  with  and  gain 
trade  from  other  lines  of  railroad,  which 
would  acquire  find  hold  the  said  trade  If  the 
said  fast  freight  trains  were  abolished. 

"That  It  would  be  Impracticable,  if  the  fast 
freight  trains  were  made  longer,  by  Including 
more  cars  therein,  to  make  the  same  time  as 
Is  now  made  by  the  said  mixed  trains,  to 
which  the  nnmber  of  freight  cars  la  rarely 
exceeding  five. 

"(6)  That  the  average  time  required  by 
Order  No.  846  for  the  running  of  trains  Nos. 
1  and  4  on  the  Louisville  &  Nashville  Rail- 
road Company's  line,  and  Nos.  78  and  79  on 
the  Seaboard  Air  Line  Railway's  line,  Is 
about  27  miles  an  hour.  This  is  practically 
the  rate  of  speed  now  used  by  trains  Nos.  2 
and  3  on  the  line  of  the  former  railroad 
company,  and  by  trains  Nos.  76  and  77  on  the 
Hue  of  the  latter  railway,  between  P^sacola 
and  Jacksonville.  That  the  said  trains  2,  3, 
76,  and  77  do  not  stop  at,  and  thereby  ac- 
commodate the  Inhabitants  of,  several  points 
on  the  said  lines  at  which  the  mixed  trains 
now  operated  upon  the  said  lines  stop,  and, 
if  the  said  trains  Nos.  1,  4,  78,  and  79  become 
exclusive  passenger  trains,  they  will  stUl 
be  required  to  serve  the  said  points  as  the 
said  mixed  trains  now  serve,  and  thereby 
would  be  required  to  atop  at  many  more 


places  than  the  said  trains  Nos.  2,  S,  76,  and 
77.  The  points  at  which  additional  stops 
would  be  required  on  the  Louisville  &  Nash- 
ville Railroad  Company's  line  are  Inwood. 
Yalle,  Bearhead.  Claroy,  Harold,  Qalt  City, 
Harp,  Behemla,  and  Escambia,  and  the  ad- 
ditional stops  which  would  be  required  on  the 
Seaboard  Air  Line  Railway  will  be  Drake, 
Woodstock,  Champagne,  Braswell,  Jamison, 
Ocklocknee,  and  Lawrence  Switch,  and  also 
(though  shown  on  the  proposed  schedule)  Og- 
den  and  Mt  Carrie,  stops  at  some  of  which 
points  have  been  ordered  by  relators,  and 
these  respondents  aver  that  It  would  be  im- 
practicable to  maintain  the  said  schedule  fix- 
ed by  the  said  Order  No.  346,  and  make  the 
said  additional  stops, 

"(7)  These  respondents  were  present  at  the 
hearing  mentioned  In  the  alternative  writ 
before  the  Railroad  Commissioners  of  the 
state  of  Florida,  and  were  able  to  ascertain, 
from  the  expressions  of  the  said  Commission- 
ers, only-  two  reasons  why  the  said  new 
schedule  should  be  made,  to  wit:  That  it 
would  accommodate  through  passengers  trav- 
eling between  Pensacola  and  Jacksouville, 
and  thus  stimulate  such  travel,  and  that  it 
would  enable  persons  going  upon  said  lines  to 
Jacksonville  by  train  Na  1  of  the  Louisville 
St  Nashville  Railroad  Company  and  by  train 
No.  78  of  the  Seaboard  Air  Line  Railway  to 
reach  Jacksonville  In  time  to  make  the  south- 
bound connection  witb  thelTlOTlda  Bast  Coast 
Railway. 

"These  respondents  aver:  That  the  throngh 
passenger  travel  from  Pensacola  to  Jackson- 
ville and  from  Jacksonville  to  Pensacola,  and 
from  points  through  Jacksonville  to  Pensa- 
cola, is  but  a  very  small  perc^tage  of  the 
passenger  travel  upon  the  lines  of  railway  of 
these  respondents  between  the  said  two  men- 
tioned points,  That  the  Louisville  &  Nash- 
ville Railroad  Company,  respondent,  has  not 
heretofore  kept  its  record  In  such  shape  as 
to  show  the  nnmber  of  throngh  passengers 
between  said  iralnts  separate  and  apart  from 
the  way  passengers,  and.  being  aware  of  that 
fact,  asked  the  Florida  Railroad  Commission- 
ers, relators,  for  permission  to  postpone  the 
taking  effect  of  the  order  for  80  days,  so  that 
it  might  ascertain  the  r^tlve  proportions  of 
said  tbrot^h  and  way  passengers  as  a  basis 
for  the  action  of  the  commlssionwa,  bnt  that 
the  said  request  was  refused. 

"Nevertheless,  the  said  respondent  has 
since  the  making  of  the  said  order  taken 
steps  to  ascertain  the  number  of  pasaoigers 
from  Pensacola,  and  from  points  beyond  Pen- 
sacola, passing  over  its  line  to  the  Seaboard 
Air  'Line  Railway  at  River  Junction,  and  the 
reverse,  although  it  has  not  been  able  to  aa- 
certaln  the  number  of  passengers  passing 
over  Its  Hue  going  through  Pensacola  to 
Jacksonville,  or  from  points  beyond  Jackaon- 
vUle  to  Pensacola,  or  beyond.  It  has  also  as- 
certained the  nnmber  of  passengers  from 
stations  on  the  Pensacola  &  Atlantic  Divi- 
sion of  its  line  to  points  opon  said  division. 
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ana  to  points  on  the  Seaboard  Air  Line  Rail- 
way, and  from  points  on  the  Seaboard  Air 
Line  Railway  to  points  on  the  said  Pensa- 
cola  &  Atlantic  VMaton.  Tills  Information 
baa  been  gained  aocnrately  taking  account 
of  all  tickets  and  passengers  upon  Its  trains 
Nob.  1  and  4  for  seven  days  in  the  month  of 
October  instant.  The  result  of  sticb  investi- 
gation is,  as  the  said  respondent  avers,  tor 
tJie  said  seven  days  (excluding  train  No.  1 
October  14th,  which  had  not  reported  when 
the  tabulation  of  said  date  was  made)  that 
the  ratio  of  passengers  going  through  from 
Fensacola  and  points  beyond  Pensacola  over 
the  Pensacola  &  Atlantic  Division  of  the  said 
respondent's  line  to  Hirer  Jnnctlon,  and  to 
points  on  the  Seaboard  Air  Line  Hallway,  to 
the  number  of  way  passengers  going  from 
point  to  point  on  the  said  Pensacola  &  Atlan- 
tic Division,  or  from  points  on  the  said  dlvl- 
rion  to  points  on  the  Seaboard  Air  Line  Ball- 
way,  and  the  reverse  Is  as  2^  to  100;  that  is 
to  say,  only  about  2%  per  cait. 

"The  number  of  passengers  going  through 
from  Pensacola  and  points  beyond  Pensacola 
over  the  said  Pensacola  &  Atlantic  EKvlsion 
of  the  said  respondent's  line  to  River  June- 
tlm,  and  to  points  on  the  Seaboard  Air  Line 
Railway,  and  the  reverse,  during  the  said 
seven  days,  was  Ul,  and  the  number  of  way 
pe^engers  going  from  x>oint  to  point  on  the 
said  Pensacola  &  Atlantic  Division  or  from 
iwints  on  the  said  division  to  points  on  the 
Seaboard  Air  Line  Railway  and  the  reverse 
was  during  the  said  aeren  days  4,216. 

"The  ratio  of  the  passengers  going  throug^i 
from  Pensacola  and  points  beyond  Pensacola 
over  the  Seaboard  Air  Line  Railway  to  River 
Junction,  and  to  points  on  the  Lonlsvllle  & 
Nnsbvllle  Railroad,  and  the  reverse,  to  the 
number  of  way  passengers  going  from  point 
to  point  on  the  Seaboard  Air  Line  Railway, 
or  from  points  on  the  said  line  to  points  on 
the  Louisville  &  Nashville  Railroad,  and  the 
reverse,  has  been  during  the  past  12  months 
prior  to  October  1,  1911,  as  to  100:  that 
Is  to  say,  only  about  S%  per  cent.  That  the 
number  of  passengers  constituting  the  for^ 
mer  •class  during  the  said  months  was  9,410, 
and  the  nunjber  of  passengers  constituting 
the  latter  class  during  the  said  months  was 
112.099.  That  of  the  9,410  through  passen- 
gers 3,235  were  from  points  beyond  Pmsaoola 
to  Jacksonville  and  to  reverse. 

"That  these  respondents  admit  that  by 
having  train  No.  78  of  the  Seaboard  Air  Line 
Railway  reach  Jacksonville  at  8:45  a.  m.,  as 
It  would  under  the  said  proposed  schedule, 
the  passengers  by  said  train  would  be  enabled 
to  connect  with  the  south-bound  morning 
Florida  East  Coast  Railway's  train;  where- 
as, ander  the  present  schedule,  the  said  pas- 
acDgen  have  to  remain  In  Jacksonville  from 
10:50  a.  nL,  until  12:15  p.  m.  These  respond- 
ents, however,  aver  that  any  convenience  to 
tbe  aald  passengers  desiring  to  take  the  said 
soutli-bonnd  train  of  the  Florida  East  Coast 
Railway  is  more  than  counterbalanced  by  the 


Inconvenience  to  the  throo^  passengers  ar- 
riving by  train  No.  4  of  the  Louisville  ft 
Nashville  Railroad  Company  and  to  those 
departing  by  train  No.  1  of  the  said  company. 
By  the  said  new  schedule,  passengers  arriv- 
ing by  train  No.  4  of  the  Louisville  ft  Nash- 
ville Railroad  Company  will  reach  Pensaco- 
la at  7:30  a.  m.,  and  be  required  to  lie  over 
for  four  hours  before  taking  the  11:80  train 
northward,  and  passengers  arriving  In  Pensa- 
cola by  the  present  train  from  the  north  at 
4:10  p.  m.  win  be  required  to  lie  over  from 
that  time  until  7  p.  m.,  whereas,  by  the  pres- 
ent schedule,  through  passengers  by  the  for- 
mer train  wait  at  Pensacola  only  16  minutes, 
and  by  the  latter  train,  only  one  hour  and 
fire  minutes.  * 

"(8)  That  the  LoulsvUle  &  NashvlUe  Rail- 
road Company  has  operated  and  managed  Its 
roads  lying  In  tbe  state  of  Florida,  including 
the  line  between  Pensacola  and  River  Junc- 
tion, with  tbe  utmost  economy,  consistent 
with  the  safety  and  dispatch  of  its  pasaen- 
gers,  and  with  the  safe  and  prompt  han- 
dling of  its  freights.  That  it  has  purchased 
supplies  and  equipments  of  the  class  and 
character  required  as  cheaply  as  it  could 
get  them.  That  its  employ^  are  paid  as  low 
wages  as  they  would  be  employed  at,  taking 
into  consideration  tbetr  efficiency  and  ability 
to  handle  the  trains  of  the  said  Louisville  & 
Nashville  Railroad  Company,  with  dispatch 
and  safety.  That  all  expenditures  made  in 
connection  with  and  upon  the  said  lines  of 
railroad  have  been  made  as  cheaply  as  pos- 
sible. Tet  that  by  and  from  the  operation 
of  the  said  road  conducted  in  the  best  man- 
ner known  to  the  respondent,  and,  as  It  be- 
lieves, in  the  most  economical  manner  pos- 
sible, the  said  respondent  has  not  been  able 
by  the  operation  of  Its  said  lines  In  Florida 
to  receive  from  its  business  on  said  roads, 
and  thereby  to  realize,  a  sum  suffldent  to  pay 
its  operating  expenses  and  interest  exceeding 
3  per  cent  upon  the  cost  of  reproduction  of 
said  road.  That  money  cannot  be  borrowed 
in  the  state  of  Florida  for  ordinary  purposes 
for  use  In  Industrial  enterprises  at  less  than 
from  7  per  cent  to  8  per  cent,  and  for  use  In 
large  enterprises,  like  the  oonstruction  and 
Improvement  of  railroads,  tor  less  than  5  iier 
cent  to  6  per  cent.,  and  that  the  profits  ordi- 
narily made  by  Industrial  enterprises  in 
Florida  usually  exceed  8  per  cent  That 
the  legal  rate  of  Interest  in  the  state  of  Flor- 
ida allowed  upon  Judgments  and  decrees  and 
upon  contracts  vrbere  no  rate  is  stipulated 
thereon  Is  8  per  cent;  and  that  if  tbe  said 
schedule  directed  by  Order  No.  846  be  put 
into  operation,  and  the  said  freight  cars  elim- 
inated from  trains  Nos.  1  and  4  the  cost  of 
operating  under  said  schedule,  and  tbe  loss 
of  the  fast  frelgbt  business,  or  the  cost  of 
operating  a  special  fast  frels^t  train,  would 
reduce  the  net  receipts  of  the  said  respond- 
ent from  the  operation  of  Its  said  lines,  and 
would  render  it  stiU  more  unable  to  realize 
from  said  operation  suffldaat  to  pay  the  cost 
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of  opmtlim  of  said  lines,  and  any  Inter- 
est exceeding  8  per  cent  npon  tbe  cost  of 
reprodactJon  of  the  same. 

"And  tbe  said  respondent  say*  that  tbe 
putting  Into  effect  of  tbe  said  Order  346  pn^ 
dnclng  the  said  resalt  would  be  a  dotKivatlOD 
by  the  state  of  Florida  of  the  respoident  of 
its  property  without  dne  process  of  law,  and 
Id  violation  of  the  provisions  of  the  four- 
tetfith  amendment  of  the  Constitution  of  the 
United  States,  and  would  deny  to  the  said 
respondent  the  equal  protection  of  the  law, 
and  thereby  violate  the  provisions  of  the 
said  constitutional  ameadment 

"(9)  That  the  passengers  who  travel  npon 
trains  Nos.  1  end  4  of  said  res[>ondent  be- 
tweoi  Pmsacola  and*Rtver  Junction  are  in 
part  passengers  who  are  destined  to  and 
come  and  go  from  and  to  points  out  of  the 
state  of  Florida  to  and  ^m  points  in  the 
state  of  Florida.  That  the  ftelght  cars  car- 
ried on  said  trains  are  In  by  far  the  lai^t 
part  through  cars  between  points  In  Florida 
and  between  points  outside  of  Florida,  and 
laden  with  through  freight  between  said 
points.  That  said  through  passengers  and 
freight  trafBc  by  said  traina  Nos.  1  and  4  is 
Interstate  commerce,  and  that  the  regulation 
of  the  schedules  of  said  trains  by  the  rela- 
tors. In  tbe  manner  and  to  the  extent  whidi 
would  be  effected  by  the  operation  of  said 
order  and  the  prohibition  of  pnlUng  fast 
freight  cars  upon  the  said  trains,  as  herein- 
before set  forth,  would  constitute  an  unnec- 
essary, arbitrary,  and  unreasonable  Interfer- 
ence with,  delay  of,  and  Injury  to,  Interstate 
conunerce,  and  be  In  violation  of  the  exdn- 
slve  power  conferred  npon  Congress  by  the 
Constitution  of  the  United  SUtes,  and  esi>e- 
dally  by  section  8  of  article  1  of  said  Consti- 
tution. 

"(10)  That  the  Seaboard  Air  Line  Railway 
Company  has  operated  and  managed  Its 
roads  lying  In  the  stete  of  Florida,  including 
tbe  line  between  Jacksonville  and  Pensacola, 
with  the  utmost  economy,  consistent  with  the 
safety  and  dlspateh  of  its  passengers,  and 
with  the  safe  and  prompt  handling  of  ite 
freights.  That  it  has  purchased  supplies  and 
equipment  of  the  class  and  character  re- 
quired as  cheaply  as  it  could  get  them.  That 
Its  employes  are  paid  as  low  wages  as  they 
would  be  employed  at,  taking  Into  consider- 
ation their  efflciency  and  ability  to.  handle 
the  trains  of  the  said  railway  with  dispatch 
and  safety.  That  all  expenditures  made  in 
connection  with  and  ui>on  the  said  lines  of 
railroad  have  been  made  as  cheaply  as  pos- 
sible. Yet  that  by  and  from  the  op^tion 
of  the  said  road,  conducted  in  the  best  man- 
ner known  to  Uds  re^KHidait,  and,  as  it 
Ileves,  in  the  most  economical  manner  pos- 
sible, the  said  reqwndent  baa  not  been  able 
by  the  operation  of  its  said  lines  In  Florida 
to  receive  from  its  buaineas  on  said  roads, 
and  thereby  to  realize,  a  sum  snfitdeut  to 
pay  Its  operating  expenses,  and  over  a  rea- 
sonable rate  <^  Intereat  opon  the  coet  ot  re- 


production Qt  tbe  said  road,  and  Uiat  If  tte 
said  schedule  directed  by  Order  No.  848  were 
put  Into  operation,  and  the  said  freltfit  cars 
eliminated  from  trains  Nos.  78  and  79,  the 
cost  of  operating  nndw  said  schedule,  and 
the  loss  arising  from  the  loss  of  tbe  Cast 
fright  boBiness,  or  the  cost  of  operating  a 
special  fast  ^Ight  train,  would  reduce  the 
net  receipts  of  the  said  respondent  from  tbe 
operation  of  Ite  said  lines,  and  would  render 
It  still  more  unable  to  realize  from  said 
opmtion  Buffldaiit  to  pay  Qke  cost  ot  opera- 
tion of  «aid  lines,  and  any  intoreet  iwoo  the 
cost  of  reproduction  of  the  same. 

"And  the  said  respondent  says  that  the 
putting  Into  effect  of  the  said  Ord»  No.  846 
producing  the  said  result  would  be  a  dep- 
rivation 1^  the  state  ot  Florida  of  the  said 
respondeat  of  ite  property,  without  due  pro- 
cess of  law,  and  in  violation  of  the  provisions 
of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  and  would  deny  to 
tbe  said  respondent  the  equal  protection  of 
the  law,  and  thereby  violate  the  provisions 
of  the  said  constitutional  amendment 

"(11)  That  the  passengers  who  travel  npon 
the  trains  78  apd  79  ot  the  said  respond^t 
betwem  JadESonvllle  and  River  Junction  are 
In  part  passengers  who  are  destined  to  and 
come  and  go  firom  and  to  polnte  out  of  the 
state  of  Florida  to  and  from  points  in  the 
state  of  Florida.  That  tbe  freight  cars  car- 
ried on  said  trains  are  in  by  far  the  largest 
part  through  cars  between  polnte  in  Florida 
and  polnte  outside  of  Florida,  and  ladoi  with 
through  freight  between  said  points.  That 
the  said  passenger  and  freight  traffic  Is  in- 
terstate commerce,  and  that  the  regulation 
of  the  schedules  of  said  trains  by  the  relat- 
ors. In  the  manner  and  to  tbe  extent  which 
would  be  effected  by  said  order,  and  the  pro- 
hibition of  carrying  said  freight  cars  on  said 
trains,  as  hereinbefore  set  forth,  would  con- 
stitute an  unnecessary,  arbitrary,  and  un- 
reasonable interference  with,  delay  of,  and 
Injury  to,  Interstete  commerce,  and  would  be 
In  violation  of  the  exclusive  power  conferred 
upon  Congress  by  the  Constitution  of  the 
United  Stetes,  and  especially  by  sectlim.8  ot 
article  1  of  the  said  Constitution. 

"(12)  These  respondente  aver  that  they  are 
informed  by  the  Railroad  Commissioners  of 
the  stete  of  Florida,  and  believe,  that  the  Or- 
der No.  846  was  based  upon  no  spedflc  com- 
plaint filed  with  the  said  commissioners  of 
the  now  existing  schedule  except  one  filed 
about  a  year  prior  to  the  order  of  the  said 
Commissioners  to  these  respondente  to  show 
cause  why  the  said  schedule  should  not  be 
changed,  but  that  the  said  order  was  based 
upon  general  complainte  heard  by  the  indi- 
vidual Railroad  Commissioners  whUe  travel* 
Ing  on  said  trains. 

"(13)  That  the  number  of  passengers  shown 
in  paragraph  7  to  have  traveled  on  the  line 
of  the  Louisville  &  Nashville  Railroad  Cmn- 
pany  between  Pensacola  and  River  Junctloa 
dnrbig  the  week  mentioned  in  said  panmaph 
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was  approximately  the  arerage  number  of 
paMDgen  trarallng  per  week  over  said  line 
duTliiff  tbe  year  next  preceding  said  week. 

"That  tbe  passenger  travel  over  the  lines 
ot  the  respondents  between  Jacksonville 
and  Pensacola  Is  not  large,  and  that  the  re- 
spondents now  operate  on  said  lines  between 
said  points  two  fast  trains,  one  efch  way 
dally,  which  afford  adequate  facilities  tor  fast 
travel  for  all  passei^rs  traveling  OTer  and 
through  either  of  said  points  to  tbe  oth- 
er, and  for  all  passengers  trarellng  on  said 
lines  requiring  fast  travel. 

"That  tbe  inconvenience  to  tbe  way  pas- 
sengers  on  the  lines  of  the  respondents  and 
the  Injury  to  them  and  to  the  communities 
and  to  the  respondents  as  hereinbefore  set 
forth  will  result  from  the  change  of  schedule 
proposed  by  Order  346,  unless  reepondents 
put  Into  operation  local  trains  on  the  said 
lines  with  schedules  tbe  same,  or  substantial- 
ly the  same,  as  those  now  In  force  as  to  trains 
1  and  4  on  the  Louisville  &  Nashville  Rail- 
road Company's  line  and  78  and  79  on  the 
Seaboard  Air  Line  Railway's  line.  That  the 
addition  of  said  local  trains  would  not  add 
to  the  number  of  passengers  traveling  on  said 
lines,  but  would  transfer  to  said  additional 
trains  by  far  the  largest  part  of  the  passen- 
ger travel  now  using  trains  1  and  4  and  78 
and  79.  That  the  addition  of  said  trains 
woold  double  the  large  expense  of  the  pas- 
senger service  now  rendered  by  respondents 
to  tbe  public  by  tbe  said  trains  1  and  4 
and  78  and  79,  and  thus  still  further  lessen 
the  Income  of  the  r&pondents,  and  render 
them  more  unable  to  earn  from  the  operation 
of  their  lines  In  Florida  operating  expenses 
and  Interest  exceeding  8  per  cmt.  on  tbe 
cost  of  r^roductlon  on  their  lines  in  Florida, 
and  that  the  putting  Into  effect  of  Order  No. 
346  producing  such  result  would  deprive  re- 
spondents of  their  property  without  due  pro- 
cess of  law  and  tbe  equal  protection  of  the 
laws,  and  thus  violate  the  fourteenth  amend* 
ment  of  the  Constitution  of  the  United  States. 

**The  respondents  aver  that  the  said  Order 
No.  346  Is  so  arbitrary  and  unreasonable,  as 
hereinbefore  set  forth,  and  so  Interferes  with 
tbe  managonent  of  the  respondoits  of  their 
said  lines  of  railroad,  that.  If  put  Into  effect, 
it  would  deprive  respondents  of  the  protec- 
tion of  the  fourterath  amendment  to  the  Con- 
stitution of  the  United  States,  in  that  it 
would  take  their  property  without  due  pro- 
cess of  law,  and  would  derive  them  of  the 
equal  iffDtacUim  of  the  laws. 

"W.  A.  Blount, 
"Attorney  for  the  iLoniavlIle  ft  NasbvOle 
Railroad  Company. 

"W.  J.  Oven, 
"Attorney  for  the  Seaboard  Air  <Line  Rail- 
way." 

To  this  return  the  following  demurrer  was 
interposed: 

relators  say  that  tbe  amended  return 
of  the  respondents  to  the  altematlTe  writ 
is  bad  in  substance;. 


"And  the  relators  fmtber  say  that  each 
oVtbe  paragraphs  of  the  said  amended  re- 
turn, numbered  2,  3,  4,  6,  6.  7.  8.  9, 10»  11. 12, 
is  bad  in  substance. 

"And  the  relators  further  say  that  each  of 
the  subdivisions  'a,'  *b,'  'c,'  *d,'  *e,'  of  para- 
graph 3  of  the  amended  return  Is  bad  In  sub- 
stance. 

"And  for  cause  of  demnirar  tbe  lelatori 

show: 

"(1)  The  order  of  the  Railroad  Commis- 
sioners set  out  In  the  alternative  writ  Is  pre- 
sumed to  be  reasonable  and  Just,  and  tbe  said 
amended  return  does  not  set  up  facta  suffi- 
cient to  rebut  this  presumption. 

"(2)  The  said  amended  return  does  not  set 
up  facts  sufficient  to  show  that  the  said  order 
Is  either  unreasonable,  unnecessary,  arbi- 
trary, or  Impracticable  as  alleged  In  tbe  re- 
turn. 

"(3)  The  amended  return  Is  In  the  nature 
of  a  plea  In  confession  and  avoidance,  and  as 
audi  It  falls  to  comply  with  the  rule  In  man- 
damus proceedings  requiring  great  strictness 
in  setting  up  mattor  In  omfieeslon  and  avoid- 
ance. 

"(4)  Paragraphs  numbered  2  to  7,  Inclusive, 
only  question  the  expedient?  of  the  order 
of  tbe  Railroad  Commissioners  set  up  In  the 
alternative  writ,  and  therefore  refer  to  mat- 
ters addressed  to  the  discretion  and  Judg- 
ment of  the  Railroad  Commissioners. 

"(B)  The  matters  set  up  In  the  aald  para- 
graiAa  2  to  7,  IndnsiTe,  are  not  aoffldently 
shown  to  be  matters  subject  to  judicial  re- 
view. 

"(6)  Sven  if  the  matters  set  np  In  th*  nld 
paragraphs  2  to  7,  fncIaalTe^  are  ndbject  to 
Judicial  review,  under  any  drcumstancea, 
they  ue  not  subject  to  such  review  Is  tbe 
absence  of  ft  sbowins  that  loidtcmtlm  bas 
bem  first  made  to  tbe  Railroad  Commission- 
ers for  i^o^er  acUon  npm  tbe  matteia  thoe- 
in  Bet  forth. 

"(7)  Tbe  facts  alleged  In  the  eighth  para- 
graph of  the  said  return  are  not  such  as  to 
show  that  the  order  set  np  In  the  alterna- 
tive writ  would  amonnt  to  deprivation  of  the 
respondent  the  Lontorllle  is  NashvlUe  Rail- 
road Company  of  ito  i^roper^  -wltliont  due 
process  of  law. 

"(8)  The  tects  set  up  In  the  ninth  para- 
graph of  the  said  return  are  not  sufflcl^t  to 
show  that  the  order  pf  the  Railroad  Commis- 
sioners would  constitute  any  interference 
with,  or  delay  of,  or  Injury  to.  Interstate  com- 
merce. 

"(9)  The  facts  set  up  in  the  ninth  para- 
graph of  the  said  return  are  not  sufficient  to 
show  that  the  order  of  the  Railroad  Commls- 
eloners  in  question  amounts  to  a  regulation 
of  Interstate  commerce. 

"(10)  The  facts  set  out  In  the  teatti  para- 
graph of  the  said  return  are  not  auffldent  to 
show  that  the  said  order  of  the  Railroad 
Commissioners  would  have  tbe  effect  of  de- 
priving tbe  ree|K>ndent  tbe  Seaboard  Air  Line 
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Bailwar  of  Its  propertr  wttboat  due  proceu 
of  law.  • 

'^OD  The  fhctSMt  up  in  the  eleventh  paia- 
graph  of  the  sold  retum  axe  not  anffldent  to 
show  that  the  order  in  qneeUon  would  constl- 
tnte  any  InterfMenoe  with,  dday  of,  or  In- 
jury to,  Interstate  commerce. 

"(12)  Thcr  facts  set  out  in  the  eleventh  par. 
agraph  the  said  retam  are  not  sufficient 
to  show  that  the  ordw  In  question  amounts 
to  a  regulation  of  Interstate  commerce. 

*'(13)  The  allegatlonB  of  the  eighth,  ninth, 
tenth,  and  eleraith  paragraphs  of  the  said 
retum  are  not  sufficiently  spedfle,  and  do 
not  comply  with  the  rule  In  maudamuB  re- 
quiring great  strictness  in  setting  up  matten 
in  confession  and  avoidance. 

"(14)  The  order  In  question  nndwtakes  to 
enforce  the  oUlgatlons  of  the  respondent 
companies  to  provide  adequate  facilities  for 
the  propor  operation  of  their  roads  and  the 
proper  accommodation  of  thdr  patrons,  and 
is  therefore  not  violative  of  the  fourtewth 
amendment  to  the  Ckmstltatlon  of  the  United 
States,  «nd  therefore  the  effect  of  the  said 
order  cannot  be  to  deiwlve  said  respondents 
of  property  without  due  process  of  law  or 
to  deny  the  equal  protection  of  the  law. 

"(16)  The  twelfth  paragraph  of  the  said  re- 
tum is  bad  because  the  relatots  have  the 
right  to  act  upiHi  their  own  Initiative. 

*T.  M.  Hudson,  ■ 
''Attorney  for  Relators.** 

F.  M.  Hudson,  for  relators.  W.  A.  Blount 
and  W.  J.  Oven,  for  respondrats. 

WHITFIELD,  O.  J.  (after  atatliv  the  facts 
as  above).  The  purpose  of  this  proceeding  is 
to  mforce  the  order  of  the  Railroad  Commis- 
sioners set  out  In  the  statement  requiring 
the  respondents  to  cease  carrying  freight 
cars  In  certain  designated  trains  between 
Jacksonville  and  Pensacola,  points  within 
this  state,  and  to  observe  a  prescribed  sched- 
ule In  the  operation  of  sncb  trains. 

It  is  not  contoided  that  the  order  the  re- 
laton  se^  to  have  enforced  Is  Illegal  on  Its 
face.  The  questions  presented  are  whether 
the  averm«it8  of  the  return  to  the  alterna- 
tive writ  that  are  admitted  by  the  demurrer 
show  that  the  enforcement  of  the  order  as 
made  (1)  will  deny  to  the  respondents  In 
their  property  rights  due  process  and  equal 
protection  of  the  laws;,  (2)  will  unlawfully 
burden  or  regulate  interstate  conmiMce;  (3) 
will  be  unreasonable,  unnecessary,  arbitrary, 
and  impracticable  with  reference  to  the  re- 
spcmdoits  and  the  poblic  who  are  affected 
by  the  order. 

[121  The  danurrer  admits  as  true  all  well-, 
pleaded  averments  of  fact,  and  also  all  fair 
and  pertinent  inferent^  or  conclosUms  of 
fact  contained  In  the  return  that  are  not  in- 
consistent with  or  r^ngnant  to  the  accom- 
panying iqteciflc  detailed  avermoats  of  facts 
and  circumstances.  But  the  demurrer  does 
not  admit  conclusions  of  law  stated  in  the 


return.  If  the  facts  stated  In  the  return  and 
admitted  by  the  demurrer  do  not  amount  to 
a  defense  to  the  writ,  the  donurm  Is  well 
taken.  But,  if  the  dialled  spedfle  facts 
and  drcnmstanoea  that  are  wttll  pleaded  Jus- 
tify the  concluaions  of  fact  and  of  law  that 
are  asserted,  and  oonstltate  a  defense  to  the 
altematlre  writ,  the  demurrer  dionld  be 
overruled. 

OS,  M]  Railroad  companies  are  by  the 
state  ponnitted  to  use  franchises  and  to  rai- 
der the  pnbllc  sendee  of  common  carri^ 
primarily  to  meet  the  reasonable  reqolre- 
nunts  of  transportation  tot  the  public.  For 
sudi  service  the  carrier  la  nndw  the  law  en- 
titled to  only  a  reasonable  oomprasatlon  to 
be  ascertained  by  a  proper  consideration  of 
all  the  facts  and  drcnmstanoea  affecting  the 
service,  botb  as  to  the  carrier  and  as  to  the 
public  severably  and  collectively  who  are  to 
be  swved.  Propwty,  labor,  and  management 
are  under  the  law  devoted  to  the  public  serv- 
ice voluntarily  engaged  In,  subject  to  the  bur^ 
deo  of  lawful  governmental  regulation  in  the 
interest  of  the  public  to  be  served,  as  well 
as  subject  to  the  requirement  of  law  that 
reasonably  adequate  fadlttles  shall  be  af- 
forded, and  that  only  reasfflaable  oompenaa- 
tion  is  tfUowed.  Bemuneratlmi  for  the  prop- 
erty and  labor  used  depends  upon  the  result 
of  a  reasonable  compensation  for  servloe  rei- 
dered.  The  amount  and  reasonablwess  of 
the  retum  for  property  used  In  the  service 
resulting  from  compensation  for  service  rea- 
dered  depends  upon  drcnnmtanees  in  the  ab- 
sence of  valid  l^slatlon  on  the  suhject.  If 
a  governmental  regulation  does  not  nnrea- 
Bonably  discriminate  against  a  carrier,  there 
is  no  denial  of  the  equal  protection  of  the 
laws.  If  a  regulation  Is  i«>t  so  unreasonable, 
unjust,  and  arbitrary  as  to  prevent  the  car^ 
rier  from  recdving  a  Just  compensation  for 
service  roidered,  thoce  Is  no  deprivation  of 
property  without  due  process  of  law.  If  a 
regulation  does  not  directly  and  materially 
burden  interstate  commerce  or  conflict  with 
regolatlons  prescribed  or  lawfully  authorized 
by  Congress,  the  interstate  commerce  clause 
of  the  federal  CkHistitntlon  Is  not  violated. 
If  a  regulation  within  the  authority  confei^ 
red  is  not  in  its  terms  or  in  its  op»atlon  un- 
just and  unreasonable  as  to  tlie  <surrlw  or  as 
to  the  persons,  locaUttes,  or  commodities  af- 
fected by  it.  the  authority  glvoi  by  the  stat- 
ute to  Uie  Railroad  Oommlssloners  to  make 
Just  and  reasonable  mtes  and  regulations  as 
to  Intrastate  transportation  Is  not  ^needed 
m  violated. 

[1]  The  Railroad  Commlsslonm  are  stat- 
utory offlcws  authorized  by  Uie  Constitution. 
Thdr  power  and  duties  are  only  sndi  as  are 
expressly  or  Impliedly  oonfored  by  statutes. 
When  acting  within  the  authority  conferred 
upon  them,  a  wide  dlscretton  Is  accorded  to 
the  Railroad  Commissioners;  and  an  alleged 
abuse  of  discretion  by  than  must  be  affiruia- 
tlv^  and  snffldently  shown  by  admissions  or 
proofs  befms  the  courts  will  interiere.  Valid 
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regulaftons  of  the  Railroad  CSommlaslon 
ehoold  be  made  effecUre  aa  contemplated  by 
the  Constltatlon  and  atatutea.  The  Railroad 
Commlaslon  Is  a  branch  of  the  state  goTem- 
mental  authority,  and  the  statute  expressly 
proTides  that  rates,  rales,  and  regulations 
made  by  them  shall  be  regarded  as  prima 
fade  reasonable  and  Just.  If  the  admissions 
oiT  proofs  in  Judicial  proceedings  clearly 
show  a  regalatioD  of  the  Railroad  Commls- 
Bioners  to  be  a  violation  of  law  or  an  abuse 
of  discretion  that  in  effect  confiscates  prop- 
erty, or  unreasonably  and  illegally  Imposee 
biirdois  aftectlng  property  rights,  it  oper- 
ates as  or  amounts  to  a  deprivation  by  the 
state  of  private  prop^y  rights  without  dne 
process  of  law  or  to  a  denial  by  the  state  of 
the  equal  protection  of  the  laws,  and  the 
courts  will  afford  appropriate  relief.  Like- 
wise, if  a  re^nlatlon  Is  shown  by  admissions 
or  proota  to  be  an  unlawful  bnrden  upon  in- 
terstate commerce  or  to  be  a  violation  of 
any  provision  of  law,  the  courts  will  in  ap- 
propriate proceedings  interfere  and  enforce 
the  law. 

[2,  S]  A  railroad  common  carrier  may,  in 
addition  to  the  facilities  and  acconunodations 
already  furnished,  be  required  to  render  a 
paitlcnJar  service  that  It  Is  essentially  the 
duty  of  the  carrier  to  do  for  the  reasonable 
convenience  of  its  patrona  among  the  public, 
and  to  meet  the  reasonable  requirements  of 
the  public  service  undertaken.  Even  tbojigh 
sadi  a  particular  duty  If  enforced  would  be 
In  itself  unremuneratlve  and  burdensouie, 
such  a  result  would  be  an  incident  to  the 
service  voluntarily  undertaken,  in  considera- 
tion of  the  franchisee  permitted  to  be  used 
for  the  public  good,  and  the  property  rights 
of  the  carrier  would  not  thereby  be  unlaw- 
fully invaded,  if  the  particular  service  Is 
reasonably  necessary  for  tbe  public  conven- 
ience, and  the  burden  to  tbe  carrier  has  some 
fair  relation  to  the  beneSts  accruing  to  the 
public,  and  the  bnrden  of  the  particular  serv- 
ice, considered  with  reference  to  the  entire 
business  of  the  carrier,  does  not  in  reality 
amount  to  a  denial  to  the  carrier  of  a  rea- 
sonable compensation  for  the  service  render- 
ed by  It  as  an  entirety.  See  State  ex  rel. 
Railroad  Com'rs  v.  Florida  East  Coast  R. 
Co.,  57  na.  522,  49  South.  43;  Corporation 
Commission  v.  Atlantic  Coast  Line  R.  Co., 
137  N.  C.  1,  49  S.  B.  191,  115  Am.  St  Rep. 
636.  affirmed  In  206  U.  S.  1,  27  Sap.  Ct  585, 
51  L  Ed.  933:  11  Ann.  Cas.  398. 

[4]  Where  it  appeani  that  a  particular 
service  Is  a  duty  vitally  necessary  to  the 
public,  and  its  performance  Is  essential  in 
adequately  rendering  a  general  public  service 
as  common  carrier,  the  fact  that  the  per- 
formance of  tbe  particular  dat7  will  be  tin- 
remnneratlve  will  not  In  view  of  the  nature 
of  the  duty  to  the  public  excuse  nonperform- 
tmce.  See  New  Tork  v.  Barker,  179  U.  S. 
287,  21  Sup.  Ct  124.  45  L.  Ed.  190;  Missouri 
rac.  Hy.  Co.  v.  Kansas,  216  U.  S.  262,  80 
Sup.  <X  8S0,  S4  L.  Ed.  472.    [S]  And  if  the 


performance  of  a  particular,  nsefnl,  bat  non- 
essoitial,  duty  will  as  paxt  of  a  general 
public  service  contribute  to  the  public  con- 
venlmce,  the  fact  that  the  particular  service 
must  be  rendered  at  a  loss  does  not,  in  view 
of  the  nature  of  the  duty  required,  excuse 
nonpOTformance;  but  the  loss  occasioned  by 
the  performance  of  the  particular  dnty  may 
be  considered  in  detwmining  the  reasonable- 
ness of  the  order  requiring  tbe  particular 
service  to  be  rendered.  Atlantic  Coast  Line. 
Railroad  Company  t.  North  Carolina  Corpo- 
ration Commission,  206  U.  &  1,  27  Sup.  Ct 
585,  &1  L.  Ed.  933. 

[I]  Tbe  genenl  and  special  powm  confer- 
red by  the  statutes  of  the  state  npon  the 
Railroad  Commlsslonera  are  ample  to  au- 
thorize them  to  make  and  enforce  Just  and 
reasonable  orders,  mlee,  and  r^colatlons  for 
the  furnishing  by  the  respondoits  of  reason- 
ably adequate  faculties  and  aceommodatknis 
to  the  traveling  pabllc  by  the  operation  of  the 
two  passenger  trains  mentioned  In  tbe  order, 
separate  from  freight  cars,  and  for  estab- 
lishing sdiednles  to  be  obserred  In  operating 
such  passCTger  trains  betwem  points  within 
this  state;  and  all  each  orders,  mles,  and 
n^atlons  when  made  are  by  fh*  statute 
declared  to  be  prima  fade  nasonable  and 
just 

[7]  If  sncb  particular  ragnlatlona  are  rea- 
sonably useful  and  expedient  for  the  Just 
requirements  of  the  public  service  b^ng  per- 
formed by  the  respondents,  thereby  making 
It  a  dnty  of  the  carrier  to  render  the  aerv- 
ice.  the  regulations.  If  not  illegal,  may  be  en- 
forced, even  though  the  service  required  la 
not  remunerative,  unless  it  Is  made  to  clear- 
ly appear  that  the  particular  regulations  are 
BO  unreasonable  and  arbitrary  that  their  en- 
forcement will  <verate  to  deny  to  tbe  re- 
spondents a  reasonable  compoiaation  for  the 
entire  service  rendered  by  the  carrier. 

[t1  In  determining  whether  a  rate,  rule, 
regulation,  or  order  of  the  Railroad  Com- 
mission upon  a  subject  within  its  authority 
is  so  unreasonable  and  arbitrary  as  to  be  Il- 
legal and  nnenforceable^  tbe  court,  in  defer- 
ence to  the  governmental  functions  conferred 
by  law  upon  tbe  Commissioners,  will  not 
only  require  the  prima  fades  of  reasonable- 
ness impressed  by  the  statute  npon  the  rate, 
rule,  regulation,  or  order  to  be  overcome  by 
admissions  or  proofs,  but  will  require  the 
admissions  or  proofs  of  facts  tending  to 
show  unreasonableness  to  be  clear  and  con- 
vincing, every  reasonable  doubt  beii^  yielded 
In  favor  of  the  rate,  rule,  regulation,  or 
order. 

[SI  The  reasonableness  of  a  rate,  nile, 
regulation,  or  order  of  the  Railroad  Com- 
missioners Is  to  be  determined  by  a  consider- 
ation of  the  rights  of  all  parties  dlrettly  and 
materially  affected  by  the  rate,  rule,  regula- 
tion, or  order.  This  involves  a  consideration 
of  all  the  facts  and  circumstances  by  such 
appropriate  processes  and  standards  of  rea- 
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soning  and  eompotatton  aa  are  afforded  by 
law  or  by  oonunon  erpeoAeace  and  the  dic- 
tates of  rl^t  and  jmtlce; 

[in  In  detennlnlng  wliefher  the  burden  of 
a  parttcolar  regulation  enforced  by  ataba  an- 
tborlty  la  conflacatoiy  and  nnlawfol  beeatise 
It  preventa  a  railroad  company  from  receir- 
Ing  a  reaamable  compenaatlon  for  the  serv- 
ice rendered  taken  aa  an  entirety,  the  fair 
actual  value  of  all  the  property  and  labor 
.  and  management  rlg^Oy  uaed  In  renderlns 
the  service  ahonld  be  considered.  The  cost 
of  r^»roductIon  of  the  property  may  be  an 
element  to  be  considered  In  ascertaining  the 
real  value  of  the  property  used,  but  it  Is  not 
the  value  ^t  la  to  be  arbitrarily  considered 
In  determining  what  la  a  reasonable  compui- 
aatlon  for  the  awvloe  mdered  as  a  whole 
by  a  common  carrlOT.  WUlcox  v.  Consoli- 
dated Qas  Gonv«ny,  212  U.  8.  19^  28  Sup. 
Ct.  192,  6S      Ed.  882. 

[11]  Where  the  aame  property,  labor,  and 
management  are  used  at  the  same  time  by  a 
common  carrier  In  Interstate  and  Intrastate 
commerce,  the  value  of  the  property  and  la- 
bor and  management  used  should  be  properly 
apportioned  In  determining  the  reasonable- 
ness of  the  compaisatlon  for  service  render- 
ed by  the  carrier  In  the  Intrastate  business 
taken  separately  and  as  an  entirety,  or  in 
connection  with  the  Interstate  business  con- 
currently done.  See  State  ex  rel.  Atty.  Gen. 
V.  Atlantic  Coast  Line  R.  Co..  48  Fla.  146, 
37  South.  667 ;  State  ex  rel.  Railroad  Com'rs 
V.  S.  A.  L.  Ry.,  48  Fla.  129,  37  South.  314. 

The  averments  of  the  return  as  to  the  en- 
forcement of  the  order  b^ng  a  denial  of  due 
process  and  equal  t>'Dtectlon  of  the  laws  are 
as  follows: 

"That  the  Louisville  &  Nashville  Railroad 
Company  has  operated  and  managed  its 
roads  lying  in  the  state  of  Florida,  Includlug 
the  line  between  Pensacola  and  River  Junc- 
tion, with  the  utmost  economy,  consistent 
with  the  safety  and  dispatch  of  Its  passengers, 
and  with  the  safe  and  prompt  handling  of  its 
freights.  That  It  has  purchased  supplies  and 
equipments  of  tbe  class  and  character  requir- 
ed as  cheaply  as  It  could  get  them.  That  Its 
employes  are  paid  as  low  wages  as  they 
would  be  employed  at,  taking  into  considera- 
tion their  efficiency  and  ability  to  handle  tbe 
trains  of  the  said  Louisville  &  Nashville 
Railroad  Company  with  dispatch  and  safety 
That  all  expenditures  made  in  connection 
with  and  upon  the  said  lines  of  railroad  have 
beoi  made  as  cheaply  as  possible.  Yet  that 
by  and  from  *the  operation  of  the  aald  road 
conducted  in  the  best  manner  known  to  the 
respondent,  and,  as  it  believes.  In  the  most 
economical  manner  possible,  the  aald  re- 
spondent has  not  been  able,  by  the  operation 
of  Us  aald  Unas  In  Florida,  to  receive  from 
Ita  bu^ineaa  on  said  roads,  and  ther^y  to 
realize  a  sum  sufficient  to  pay  Its  operat- 
ing expenses,  and  Interest  exceeding  S  per 
cent  upon  the  cost  of  reproduction  of  said 


road.  That  money  cannot  be  borrowed  in 
the  atate  of  SloMda  tot  ordinary  purposes 
tor  use  in  Industrial  entwprlsea  at  leas  than 
from  7  per  cesA.  to  8  per  coit,  and  t<a  use 
In  large  enterprises,  like  the  oonstnicttoD  and 
invrovements  of  railroads,  for  less  than  5 
per  cent  to  6  per  cent  and  tiiat  the  profits 
ordinarily  made  by  Industrial  enterprises  In 
Florida  usually  exceed  8  pw  cent  That  the 
legal  rate  of  interest  in  the  atate  Flwlda 
allowed  npou  Judgmenta  and  decreea  and 
upon  contracts  where  no  rate  la  stipulated 
thereon,  is  8  per  cent ;  and  .that  If  the  aald 
schedule  Erected  1^  Order  No.  846  be  put 
Into  operatton,  and  the  said  freight  cars 
eliminated  fTom  trains  NOfl.  1  and  4,  the  cost 
of  operating  under  said  schedule;,  and  tbe 
loss  of  the  fast  freight  buslnesa^  or  the  cost 
of  operating  a  special  faat  fr^ht  train, 
would  reduce  the  net  receUits  of  the  said  re- 
spondent from  the  operation  of  Its  said  lines, 
and  would  render  it  atlll  more  unable  to  real- 
ise from  said  oi>eTatlon  sufficient  to  pay 
the  cost  of  operation  of  aald  Unea,  and  any 
interest  exceeding  8  per  cent  upon  the  ooat 
of  reproduction  of  the  same. 

"And  tbe  said  respondent  says:  That  the 
putting  into  effect  of  the  said  Order  346  pro- 
ducing the  said  result  would  be  a  deprivation 
by  the  state  of  Florida  of  the  respondent  of 
Its  property  without  due  process  of  law,  and 
In  violation  of  tbe  provisions  of  the  fourteenth 
amendment  of  the  Constitution  of  tbe  United 
States,  and  would  deny  to  the  said  respond- 
ent the  equal  protection  of  tbe  law,  and 
thereby  violate  tbe  provisions  of  the  said 
constitutional  amendment 

"That  the  Seaboard  Air  Line  Railway  Com- 
pany has  operated  and  managed  Its  roads  ly- 
ing In  the  state  of  Florida,  including  the  line 
between  Jacksonville  and  Pensacola,  with  the 
utmost  economy,  consistrat  with  the  safety 
and  dispatch  of  Its  passengers,  and  with  the 
safe  and  prompt  handling  of  Its  freights.  That 
It  has  purchased  supplies  and  equipment  of 
the  class  and  character  required  as  cheaply  aa 
it  could  get  them.  That  Its  employte  are  paid 
aa  low  wages  as  they  would  be  employed  at 
taking  into  consideration  their  efficiency  and 
ability  to  handle  tbe  trains  of  the. said  rail- 
way with  dispatch  and  safety.  That  all  ex- 
penditures made  In  connection  with  and  upon 
the  said  lines  of  railroad  have  been  made  as 
cheaply  as  possible.  Yet  that  by  and  from 
the  operation  of  the  said  road,  conducted  in 
the  best  manner  known  to  this  respondent 
and,  as  it  believes.  In  the  most  economical 
manner  possible,  the  said  respondent  has  not 
been  able  by  the  operation  of  its  said  lines 
In  Florida  to  receive  from  Its  business  on 
said  roads,  and  therd)y  to  realize,  a  snm 
auffldent  to  pay  tta  operating  expenses,  and 
over  a  reasonable  rate  of  Interest  upon  the 
cost  of  reproductlcm  ot  the  said  road,  and 
that  If  the  said  schedule  directed  by  Order 
No.  846  were  put  into  operation,  and  the  said 
freight  cars  eliminated  from  trains  Moa.  78 
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and  79,  the  cost  of  operatlns  ander  said  Khed- 
ale  and  tbe  loss  arising  from  tbe  Iom  of  the 
fast  freight  basin  ess,  or  the  cost  of  operating 
a  special  taat  freight  train,  would  reduce  tbe 
net  receipts  of  tbe  said  respondrat  from  the 
operation  of  Its  said  lines,  and  would  render 
It  still  more  unable  to  realize  from  said 
opoatlon  sufficient  to  pay  the  cost  of  opera- 
tion of  said  lines,  and  any  Interest  npoo  the 
cost  of  reproduction  of  tbe  same. 

"And  the  said  respondent  says  that  the 
putting  Into  effect  of  the  said  Ord^  No.  346 
produdng  the  said  resalt  would  be  a  depriva- 
tion tbe  state  of  Florida  of  the  said  re- 
spondent of  its  property,  without  due  process 
of  law,  and  In  Tiolatlon  of  the  provisions  of 
the  fourteenth  amendment  of  tbe  Constitution 
of  the  United  States,  and  would  d«iy  to  the 
said  respondent  tbe  equal  protection  of  tbe 
law,  and  tha«by  violate  the  provisions  of  the 
said  constitutional  amendment" 

These  averments,  considered  separately  or 
in  connection  with  other  averments,  do  not 
show  that  the  enforoemait  of  the  order  will 
illegally  deprive  the  respondents  of  property 
rights  without  due  process  or  equal  protec> 
tlon  of  law,  because  the  regulation  requires 
the  performance  of  a  du^  of  respondents, 
useful  ahd  expedient,  If  not  necessary,  to 
tbe  public  good,  and  It  does  not  appear  that 
the  regulation  will  deprive  the  respondoits 
of  a  reasonable  compensation  for  tbe  entire 
service  that  Is  rendered  by  tbe  carrier.  There 
1^  beiddes,  no  averment  that  the  concluirion 
ta  ni^allty  asserted  will  result  If  tbe  real 
value  of  the  property  and  labor  used  In  roi- 
dering  the  oitlre  intrastate  service  Is  consid- 
ered In  ascertaining  whether  the  regulation 
wm  deny  to  the  respondent  a  reasonable 
eomprasation  for  Qie  intrastate  anrice  con- 
sidered as  an  entirety,  or  that  tlie  proportion 
of  the  same  property  and  labor  that  is  also 
used  for  Interstate  commerce  has  not  been 
Included  in  the  estimate  upon  which  tilie  con- 
cliial<»i  of  confiscation  Is,  asserted.  No  such 
miltist  discrimination  or  unfair  dasslficatlon 
of  peswms  affected  the  r<^Iatlon  appears 
from  tbe  tects  alleged  as  will  Justify  tbe  as- 
■erted  conclusion  that  the  respondents  will 
in  substantial  reallly  be  doiied  the  equal 
protection  of  the  laws  if  the  order  Is  en- 
forced. 

[12]  The  stats  may  enforce  regulations  to 
be  observed  a  railroad  common  carrier  In 
Intrastate  transportation  for  the  safety  and 
ctmvenlence  of  the  public  who  are  affected 
by  the  r^ulatlon,  evea  though  interstate 
commerce  Is  thereby  Indirectly  and  inciden- 
tally affected,  without  violating  the  inter- 
state commerce  clause  of  the  federal  Constl- 
tation,  where  such  regulations  are  in  aid  of, 
or  do  not  In  fact  impose  substantial  burden 
upon,  lawful  Interstate  commerce,  or  do  not 
conflict  with  regulations  of  the  subject  that 
are  legally  prescribed  or  authorized  by  Con- 
guess.  State  V.  Atlantic  Coast  Line  B.  Co., 
56  Fla.  617,  47  South.  008,  32  U  B.  A.  (N.  SO 


689;  People  v.  OUcago.  I.  ft  L.  B.  Co..  223 
lU.  681,  79  N.  B.  144,  7  Ann.  Oas.  S,  and 
notes;  Gladson  v.  State  of  Minnesota,  166 
U.  S.  427,  17  Sup.  Ct  627,  41  L.  Bd.  1064; 
Lake  Shore  &  M.  S.  Ry.  Go.  v.  State  of  Ohio, 
173  U.  S.  286.  19  Sup.  Ct  466,  48  L.  Ed.  702 ; 
Chicago,  R.  I.  ft  Pac  Ry.  Co.  v.  Arkansas, 
219  n.  8.  463,  81  Sup.  Ct  276,  66  L.  Ed.  290; 
Missouri  Pac.  By.  Co.  v.  Kansas,  216  IT.  S. 
262,  30  Sup.  Ct  880,  64  L.  Ed.  472. 

The  averments  of  the  return  as  to  the 
order  being  an  unlawful  regulation  of  Inter- 
state commerce  are  as  follows: 

"That  the  passengers  who  travel  upon 
trains  Nos.  1  and  4  of  said  respondent  be< 
tween  Pensacola  and  River  Junction  are  In 
part  passengers  who  are  destined  to  and 
come  and  go  from  and  to  points  out  of  the 
state  of  Florida  to  and  from  points  in  the 
state  of  Florida.  That  the  freight  cars  car- 
ried on  said  trains  are  la  by  far  the  laig«it 
part  through  cars  between  points  In  Florida 
and  between  points  outside  of  Florida,  and 
laden  with  through  freight  between  said 
points.  That  said  through  passenger  and 
freight  traffic  by  said  trains  Nos.  1  and  4  Is 
Interstate  commerce,  and  that  the  regulation 
of  the  schedules  of  said  trains  by  the  relat- 
ors in  the  manner  and  to  the  extent  which 
would  be  effected  by  tbe  operation  of  said 
order,  and  the  prohibition  of  pulling  fast 
freight  can  upon  tbe  said  trains,  as  herein- 
before set  forth,  would  constitute  an  unnec- 
essary, arbitrary,  and  unreasonable  interfere 
ence  with,  delay  of,  and  injury  to,  Interstate 
comm^ce,  and  be  in  violation  of  tbe  exclu- 
sive power  conferred  upon  Congress  1^  tbe 
Constltntlon  of  tbe  United  States,  and  espe- 
cially by  section  8  of  article  1  of  said  Constl- 
tntlon. 

**rbat  the  passengers  who  travel  upon  tbe 
trains  TO  and  78  of  the  said  respondent  be- 
tween Ja^Bonville  and  River  Junction  are 
in  part  passengers  who  are  destined  to  and 
come  and  go  from  and  to  points  out  of  the 
state  of  Florida  to  and  from  points  in  the 
state  of  Florida.  Tbat  the  freight  cars  «ir- 
rted  on  said  trains  are  in  by  far  the  lai^est 
part  through  cars  between  points  In  Florida 
and  points  outside  of  Florida,  and  laden  with 
through  freight  between  said  points.  That 
the  said  passenger  and  freight  traffic  Is  Inter- 
state commerce,  aod  that  the  regulation  of 
tbe  schedules  said  trains  lay  the  relators 
in  the  manner  and  to  the  extent  which  would 
be  effected  by  said  order,  and  tbe  pftthtbltlou 
of  carrying  said  freight  cars  on  said  trains, 
as  hereinbefore  set  forth,  would  constitute 
an  unnecessary,  arbitrary,  and  unreasonable 
interference  with,  delay  of,  and  Injury  to, 
intestate  commerce,  and  would  be  iu  viola- 
tion of  the  exclusive  power  conferred  upon 
Congress  by  the  Constltntlon  of  tbe  United 
States,  and  especially  by  section  8  of  article 
1.  of  the  said  Constitution." 

While  upon  the  facts  admitted  by  the  de- 
murrer the  zegtilation  U  enforced  may  Ind- 
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dCTtally  and  to  tome  appreciable  extent  af- 
fect Izitentate  commerce,  It  Is  not  dearly 
gbown  that  any  snbetaatlal  burden  wonld 
thereby  be  imposed  upon  Interstate  comnwrce; 
nor  doQB  It  appear  that  the  regnlatl<m  would 
conflict  with  any  regulation  of  the  BObJect 
by  anthorit70f  Congress.  The  preanmptlona 
are  in  ta.Toc  of  0te  order,  and  the  r^nlation 
may  resnlt  in  an  aid  to  interstate  otnmuerce 
that  Is  consistent  with  conxresslcmal  regula- 
tions and  best  snbserve  the  Interests  of  the 
public  and  the  carrier.  Bespondenta  are  not 
forbidden  to  operate  a  Borate  fftst  freti^t 
train  for  intersUte  freight  Interstate  pas- 
sengers will  be  benefited  by  the  order.  The, 
reasonable  requir»naits  cS  passengers  should 
not  be  subordinated  to  freight. 

The  wder  reQuIring  passenger  trains,  in- 
stead of  mixed  passenger  and  fre^ht  tmins, 
to  be  <verated*  is  prima  fade  reasonable 
and  just  It  apparently  would  be  a  conven- 
ience to  Interstate  passengers  and  to  all  oOh 
ers,  and  it  does  not  clearly  appear  from  the 
STermaits  of  the  return  admitted  by  tlie  de- 
murrer that  the  enforcement  of  the  order  In 
this  severable  particular  wlU  deny  to  the  re- 
spond^ts  due  process  or  equal  protection  of 
the  laws  or  mdawfuUy  burden  interstate 
commerce,  or  that  snch  regulation  will  oper* 
ate  unrrasonably  or  unjustly  on  the  respond- 
ents so  as  to  make  It  beyond  the  authoritr 
of  the  Oommissioners  to  make  and  enforce. 
The  OEpediency  of,  If  not  the  necessity  for, 
the  regulation  to  subserve  the  public  conven- 
ience, Is  shown  by  the  order,  hi  so  far  as 
the  order  requires  the  operation  of  separate 
passenger  trains,  It  may  be  enforced  by  ap- 
propriate mandatory  writ 

[13]  Where  a  governmental  regulation-  Is 
directly  prescribed  by  valid  legi^tlve  enact- 
ment, Its  expediency  and  reasonableness, 
when  no  Tiolation  of  o^^anlc  law  is  Involved, 
will  not  be  Inquired  into  by  the  courts,  since 
the  Legislature  and  the  Judiciary  are  co-or- 
dinate branches  of  the  state  government 
and  legislative  action  Is  subject  only  to  the 
organic  law,  and  is  reviewable  by  the  courts 
only  when  the  supreme  law  of  the  land  Is 
violated. 

[U]  But  action  taken  by  an  administra- 
tive officer  or  board  must  not  only  be  in  ac- 
cordance with  organic  law,  but  It  must  con- 
form to  applicable  valid  statutes,  and  must 
he  reasonable  in  its  operation.  Snch  admin- 
istrative action  is  also  subject  to  Judicial 
review  as  to  matters  that  are  not  concluded 
by  tbe  exercise  of  administrative  discretion 
and  action.  Even  though  the  law  gives  to 
administrative  action  the  effect  of  prima 
facie  reasonableness,  the  courts  may  Inquire 
Into  the  rMSonableness  of  the  action.  If  in 
appropriate  Judicial  proceedings  It  clearly 
'  appears  that  the  administrative  action  com: 
plained  of  is  an  abuse  of  discretion  and  Is 
not  In  fact  reasonable,  It  will  not  be  enforc- 
ed, and  It  may  be  annulled  or  checked.  Ad- 
ministrative discretion  and  action  Involving 
matters  of  mere  expediency  not  amounting 


to  unreasonableness  or  Illegality  will  in  gen- 
eral not  be  Interfered  with  by  the  courts. 

[II]  It  la  the  dtt^  of  the  carrier  to  tender 
a  service  that  Is  reascmably  adequate  and  of 
most  omvttUenos  to  the  greatest  number  of 
the  public  affected  by  the  service. 

[17,  in  tbe  BaHroad  Conunlsstoners  are 
authorised  to  make  and  enfbrce  only  reason- 
able and  Just  mles  and  regulations  for  in- 
trastate transportation.  In  determining  the 
reasonableness  of  a  regulation  authorized  by 
tbe  atatnte  "for  the  establishing  of  such 
schedules  for  the  arrival  and  deiMatnre  of 
tmlns  at  depots  as  public  comfiirt  and  con- 
venience may  require^"  the  necessltieB  and 
oonvoilaice  of  the  puUlc  to  be  affected  by 
the  regulation  should  be  considered  aa  a 
whole  and  aeverably,  regard  being  had  for 
tbe  number  and  reasonable  requir^ents  of 
patrons  at  different  points  <m  the  line,  and 
from  connecting  lines  as  wdl  aa  the  rights 
of  the  carrier.  See  State  ex  reL  Railroad 
Com'rs  V.  Florida  East  Ccnat  B.  Co.,  58  Fla. 
624,  OP  South.  426. 

It  clearly  appears  from  the  avermenta  and 
the  teJx  Inferences  of  fact  contained  in  the 
return  and  admitted  by  the  demurrer  tliat 
the  enforcement  of  the  schedule  set  ont  in 
the  order  will  make  the  trains  reach  each 
terminus  at  snch  an  early  hour  of  the  day 
as  to  result  In  great  inconvenience  to  the 
large  number  of  passengers  on  tbe  line  and 
from  connecting  lines  who  daily  patronize 
these  trains  to  and  from  the  termini  and 
points  on  the  line  some  distance  ftom  each 
terminus,  while  it  would  add  corresponding- 
ly little  to  the  convenience  of  the  limited 
numbw  of  through  passengers  and  to  those 
from  the  more  central  points  on  the  line,  be- 
sides the  loss  that  wonld  result  to  the  car- 
rier by  a  decrease  at  the  number  of  passen- 
gers from  and  to  points  on  the  line  nearer 
to  each  terminus,  and  the  admittedly  Im- 
practicability In  Important  refli>ecta  of  the 
schedule  prescribed. 

[19]  The  status  Of  prima  fade  reasonable- 
ness given  to  tbe  order  by  the  statute  and  the 
presumptions  in  favor  of  the  action  of  the 
Commissioners  indulged  In  by  the  court  are 
manif^tly  overcome  by  the  facts  and  the 
fair  Inferences  therefrom  that  are  admitted 
by  the  demurrer.  WfaUe  the  order  indicates 
the  expediency  for  a  schedule  more  suitable 
than  the  present  one  In  fumlsldng  reasona- 
bly adequate  facilities  and  accommodations 
to  meet  the  Just  requirement  of  the  patrons  of 
the  line,  considered  as  a  whole  and  by  rea- 
sonable classifications,  It  is  apparmt  from 
the  admission  of  the  demurrer  that  the  sehed- 
ule  as  prescribed  in  the  order  sought  to  be 
enforced  Is  not  reasonable  and  Just  In  its  ef- 
fect upon  the  carriers  and  the  patrons.  It 
thus  clearly  appears  that  the  order  In  so  far 
as  It  prescribes  the  particular  schedule  for 
the  arrival  and  departure  of  the  designated 
trains  la  an  unjust  and  unreasonable  regula- 
tion not  authorised  nor  contemplated,  but 
impliedly  forbidden  by  the  statute  In  express- 
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ly  anthorlains  aalj  Jnft  and  fcaflonable  legn- 

lations. 

[M]  The  power  to  make  reasonable  rales 
and  rccnlaUoiiB  for  establishing  schedules 
does  not  contemplate  that  the  Commissioners 
shall  arbitrarily  assume  the  actual  control 
and  management  of  the  physical  property  of 
the  carrier,  so  as  to  nnlawfully  deprive  the 
carrier  of  Its  right  to  manage  its  own  prop- 
er^; but  such  grant  of  power  does  contem- 
plate that  the  Railroad  Commissioners  by 
making  and  enforcing  Just  and  reasonable 
rules  and  orders  shall  supervise  and  regulate 
"the  establishing"  of  proper  schedules,  as  in 
all  other  matters  affecting  the  service  with- 
in the  authority  conferred  by  statnta 

[21]  The  Railroad  Commissioners  may  per- 
form their  duties  conferred  by  statute  with- 
out awaiting  a  spedflc  complaint  to  be  made 
to  them.  Therefore  a  motion  of  the  relators 
is  granted  to  strike  the  paragraph  of  the  re- 
turn numbered  12,  averring  in  effect  that  no 
snffldent  or  appropriate  spedflc  complaint 
has  been  made  to  the  Commissioners  upon 
which  to  base  their  order. 

[15]  The  mandatory  parts  of  the  alterna- 
tive writ  being  admittedly  severable,  the  de- 
murrer to  the  return  Is  sustained  in  so  far 
as  the  return  relates  to  the  portion  of  the 
writ  requiring  the  respondents  to  discontin- 
ue the  hanling  of  frdght  cars  on  Lonlsville 
A  Nashville  trains  No.  1  and  No.  4,  and  on 
Seaboard  Air  Line  trains  No.  78  and  No.  79, 
as  stated  In  the  wilt;  and  the  demurrer  to  the 
return  la  overrnled  in  so  far  as  the  return 
rdates  to  the  portion  of  the  writ  requiring 
the  respondents  to  observe  the  prescribed 
schedule  in  the  (deration  ot  the  mentioned 
trafiu. 

8HACELEF0BD  adA  OOCKRBLU  JJ^ 
concur. 

TAYLOR.  HOCKBR,  and  PABKHIIX^ 
JJ^  emcat  In  the  oplnton. 


COLVm  V.  STATE. 

(Supreme  Court  of  Florida,  Division  B.  Nov. 
14,  1911.   Headnotes  Filed  Jan, 
19,  1912.) 

(ByOeAu*  fry  tM  Court.) 
AinmjJ    (i    IS*)  —  MaKKS  — AI.TBBATI0H  — 

Pbosecction. 

Id  the  trial  of  a  party  for  the  crime  of 
fraudulently  altering  the  marks  of  an  animal 
with  intent  to  claim  the  same,  where  the  ani- 
mal is  found  in  the  uoezplalned  possession  of 
such  party  with  Its  marks  receutiy  altered 
from  Its  owner's  mark  into  the  mark  owned  or 
ocmtrdled  by  such  party,  the  Jury  oiajr  pre- 
nune  as  a  matter  of  fact  that  such  party  oom- 
mitted  such  alteration  of  the  marks. 

Note.~For  other  cases,  see  Animals, 
Cent  Dig.  H  18-3B:  Dec  Dig.  {  18.*] 

Error  to  Criminal  Court  of  Record,  Wal- 
ton Connty;  C  O.  Andrews,  Judge. 


John  Colvin  was  convicted  of  altering 
marks  on  a  hog,  and  brings  error.  Affirmed. 

J.  W.  Keboe,  fbr  plaintiff  in  error.  Park 
Trammell,  Atty.  Oen.,  fi>r  the  State. 

TAYLOR,  J.  The  plaintiff  in  error,  on  an 
information  charging  him  with  fraudulently 
altering  the  marks  of  a  hog  the  property  of 
another,  was  tried  and  convicted  in  the  crim- 
inal court  of  record  for  Walton  county,  and 
to  review  the  Judgment  and  sentence  impos- 
ed comes  here  by  writ  of  error.  The  only 
assignment  of  error  presented  here  is  that 
the  verdict  of  tlie  Jury  is  not  sustained  or 
Justified  by  the  evidence.  It  was  proven 
without  dispute  that  the  hog  of  one  Daugh- 
tery,  as  alleged  in  the  information,  tliat  was 
upwards  of  a  year  old,  was  found  in  a  pen 
to  Itself,  back  of  the  crib  on  ttie  place  where 
the  defendant  lived,  and  when  found  in  this 
pen  that  its  earmarks  had  recently,  within 
about  10  days,  been  changed  from  the  mark 
of  Daughtery,  that  it  formerly  bore,  Into  the 
mark  of  Mrs.  Colvin,  and  the  hog,  that  was 
a  boar  formerly,  had,  at  about  the  same 
time,  been  recently  castrated.  No  witness 
testified  as  to  who  did  the  alteration  of 
these  marks,  or  as  to  who  put  the  hog  in  the 
pen  there  at  Mrs.  Colvln's  place,  where  the 
defendant  resided  with  her  as  his  wife. 
And  none  of  the  witnesses  saw  the  defend* 
ant  about  the  place  when  they  went  there  at 
the  request  of  Daughtery  to  identify  the  hog 
as  bis  property,  and  none  of  them  saw  him 
about  the  place  when  Daughtery  removed 
the  hog  to  his  own  place.  The  proofs  show- 
ed that  no  other  man  besides  the  defendant 
resided  at  Mra.  Colvln's  place,  she  having 
been  a  widow  when  he  married  her,  and  she 
owned  the  place  at  which  they  lived  together 
as  man  and  wife.  And  the  proofls  further 
showed  ttiat  he  had  before  that  time  sold 
some  of  his  wife's  hogs  to  raise  money  with 
which  to  buy  horse  feed,  and  that  she  had 
gotten  these  hogs  back  by  returning  to  the 
purchaser  the  money  that  he  had  paid  the 
defoidant  for  them.  The  deCendant  oflteted 
no  evidence  at  the  trial. 

In  larceny,  burglary,  and  kindred  crimes 
from  the  unexplained  possession  of  identified 
goods  recently  stolen,  the  guilt  of  such  pos- 
sessor may  be  inferred  as  a  matter  of  fact 
by  the  Jury,  and  so  with  the  crime  under 
discussion  here,  where  an  animal  is  found 
in  the  unexplained  possession  of  a  party 
with  its  marks  recently  altered  from  its 
owner's  mark  into  the  mark  controlled  by 
such  party,  the  Jury  may  presume  as  a  mat- 
ter of  fact  that  such  party  committed  such 
alteration  of  the  marks.  The  proofs  showed 
that  the  defendant  lived  alone  with  his  wife 
at  the  place  where  this  hog  was  found  in  a 
pen  concealed  behind  his  corn  crib;  that  the 
hog  was  of  such  size  and  age,  and  the  alter- 
ations of  its  marks  were  such,  that  no  wo- 
man, unless  she  was  of  Amazonian  stature 
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and  pliyalgae,  could  hare  accompllsbed  them. 
It  became  fair,  tbeo,  for  the  Jury  to  Indalge 
the  presnmptUm  as  one  of  fact  that  he  com- 
mitted ttm  alteratlona  In  the  marks  found 
on  fbe  animal  that  had  been  recently  done. 
We  think  the  evidence  jostlfled  the  verdict 
returned  by  the  jnry,  and  as  the  trial  Judge 
approved  of  It^  also,  In  denying  the  motion 
for  new  trial,  we  do  not  feel  Jostlfled  in  die* 
tnrblng  their  finding  on  the  facts. 

Finding  no  error,  the  Judgment  of  the 
court  below  In  said  canse  Is  hereby  affirmed, 
at  the  cost  of  Walton  county;  the  defendant 
having  been  adjudged  to  be  Insolvoit 

HOOKER  and  PARKHILL,  JJ.,  concur. 

WHirnELD.O.  J.,  and  SHACEDOFORD 
and  COGKRELL,  JJ.,  concur  In  the  opinion. 


MICKBLSON,  Justice  of  the  Peace,  v. 
STATE  ex  rel.  BUTCH. 
(Supreme  Court  of  Florida,  IMvlsion  B.  Dec 
19,  1911.) 

(BvUahut  by  the  Court.) 
BlAKDAHUs  (1  148*)— Who  Mat  Maintain— 

ISSXn  of  WABRAlfT. 

An  individual  as  sueh  is  not  authorised  to 
prosecute  mandamus  proceedings  to  compel  a 
justice  of  the  peace  to  issue  a  warrant  in  a 
criminal  case. 

[Ed.  Note^For  other  cases,  see  Mandamus, 
Cent.  XHg.  |  289;  Dec  Dig.  i  148.*] 

Error  to  Court  of  Record,  Escambia  Coun- 
ty; E.  D.  Be^s,  Ju<^e. 

Application  by  the  State,  on  the  relation 
of  B.  Blitch,  for  a  writ  of  mandamus  against 
B.  U  Nlckelson,  Justice  of  the  peace.  From 
a  Judgment  granting  the  writ,  defoidant 
brings  error.  Reversed. 

Blount  ft  Blount  ft  Chrter.  Elrlie  Monroe, 
and  Beeves  ft  Watson,  for  idalntlS  In  error. 
M.  E.  Morey  and  B.  P.  Reese,  for  defendant 
In  error. 

PER  CURIAM.  On  the  8th  day  of  July, 
1911,  an  alternative  writ  of  mandamus,  on 
the  amended  petition  of  B,  Blitch,'  was  Is- 
sued to  the  plaintiff  In  wror  from  the  court 
of  record  of  Escambia  county,  Fla. 

The  amended  alternative  writ  of  manda- 
mus set  up  that  Blitdi  applted  to  the  plain- 
tiff In  error  and  made  affidavit  before  blm 
charging  that  on  the  2Cth  day  of  June,  1911, 
one  John  6.  Oliver  engaged  in  a  game  of 
bastittll,  and  demanding  the  Issuance  of  a 
warrant  for  the  arrest  of  the  said  John  O. 
Oliver.  The  amended  writ  alleged  that  the 
plaintUf  in  error  gave  aa  his  reason  for  re- 
fusing to  Issue  the  warrant  that  the  act  of 
the  Le^lature  of  June  8,  1911,  had  delegat- 
ed to  the  mayor  and  city  council  of  Pensacola 
the  power  to  pass  ordinances  snpersedtng  or 
repealing  existing  laws  licensing,  regnlattni^ 


or  prohibiting  baseball  playing,  and  that  the 
mayor  and  city  coundl  of  Paisacola  had, 
by  ordinance,  r^>ealed  or  superceded  chapter 
5436  of  the  Laws  of  Florida  of  1905,  prohib- 
iting baseball  playing  on  Sunday,  In  this 
state,  and  had  licensed  su(A  baseball  playing 
in  said  city  on  Sunday,  and  that,  inasmuch 
as  John  G.  Oliver  had  procured  a  llc^se 
under  such  ordinance,  no  ofFense  bad  been 
committed  by  him  in  playing  baseball  as 
chained  in  the  affidavit  The  amended  writ 
further  set  up  that  both  the  county  Judge 
and  the  solicitor  of  the  court  of  record  had 
refused  to  talce  cognizance  of  the  charge,  but 
did  not  set  up  any  reasons  that  were  assign- 
ed by  them  for  so  doing.  The  writ  then 
charges  that  the  act  of  June  3d  Is  unconsti- 
tutional, without  pointing  out  wliat  particu- 
lar sections  In  the  Constitution  are  Infringed 
by  It 

The  command  of  the  alternative  writ  di- 
rected the  plalntlif  In  error  upon  the  pre- 
payment of  costs  to  issue  a  warrant  for  the 
arrest  and  apprehension  of  John  G.  Oliver, 
commanding  the  executive  officer  of  bis  court 
to  bring  the  said  Oliver  before  the  plain  tiff 
in  error  as  Justice  of  the  peace^  to  be  dealt 
with  according  to  law. 

To  this  amended  alternative  writ  of  man- 
damus was  iutorposed  a  motion  to  qoasb. 
which  on  the  same  day  was.  overruled.  The 
respondent  then  made  return  to  the  amaid- 
ed  alternative  writ  of  mandamus,  setting  np 
as  reasons  why  he  had  not  issued  the  writ 
the  followli^: 

a)  That  Blltdi  at  the  time  of  making  the 
affidavit  had  not  paid  or  offered  to  pay  costs, 
and  had  not  made  or  ofFered  to  make  the  in- 
solvency affidavit  required  by  the  statate. 

(2)  That  the  act  of  the  Legislature  of  June 
S,  1911,  had  confwred  the  pow»  on  the  city 
of  Pensacola  to  pass  ordinances  siotersedlng 
or  repealing  existing  laws  In  regard  to  base- 
ball playing,  and  that  the  mayor  and  council 
of  the  dty  of  Pensacola  had  afterward  pas- 
sed an  ordinance  authorizing  the  playing  of 
baseball  on  Sunday  after  the  procuring  of 
license,  and  setting  up  that  OIIvot  held  li- 
cense under  such  ordinance,  and  played  base- 
ball only  at  the  time  and  place  authorised  in 
such  ordinance,  and  tliat  at  the  time  of  de- 
mand of  the  issuance  of  the  warrant  the  re- 
lator had  admitted  that  the  game  of  base- 
ball had  been  played  by  tiie  said  Oliver  only 
as  aet  np  In  such  return.  A  of  tin  par^ 
tlcular  ordinance  was  attaclied  to  the  xetum. 

The  relator  demurred  to  this  return.  The 
court  sustained  this  demurrer,  and  proceed- 
ed to  wter  Jndgmoit  awarding  the  peremp- 
tory writ  and  commanding  Xickelson  to  issue 
bis  warrant  fOr  tlie  appr^enalon  of  Oliver, 
commanding  the  executive  officer  of  his  court 
to  produce  tiiB  body  <i£  the  aald  Oliver  before 
Nlckelson,  to  be  dealt  with  according  to  law, 
and  requiring  return  of  obedience. 
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The  plaintiff  In  error  Immediately  sued  out 
his  writ  of  «Tor  and  obtained,  an  order  of 
sapersedeas,  and  made  bond  tbereon. 

He  assigns  as  urors  the  denying  of  tbe 
motion  to  quash,  the  sostalnlng  of  the  de- 
murrer to  ttte  retom,  and  the  awarding  of 
Judgment  and  granting  peremptory  writ  of 

The  reapondoLt  moved  to  qoasb  the 
amended  alternative  writ  for  the  reasoiu. 
among  others: 

(1)  Its  recttatlona  show  no  such  Injury  to 
tbe  r^tor  as  anfhorlaea  its  issoonoe  in  Us 
behalf. 

fZi  It  seeks  at  the  relation  of  a  private 
pmon  to  compel  the  performance  of  a  duty, 
whldi,  tr  owing  at  all,  la  owing  to  tbe  state 
as  euch  in  Its  govermn«ital  capacity,  and 
which  can  be  compelled,  If  at  all,  on  the  le- 
latum  only  of  an  officer  of  the  state. 

0)  Tbo  writ  seeks  on  the  relation  of  a  pri- 
vate person,  who  shows  no  injury  In  pwson 
or  proper^,  to  have  an  act  of  the  Iteglslatore 
adjudged  to  be  mkconstitntlonal. 

(D  The  relator  baa  not  shown  any  such 
rli^t  In  himself  aa  warranta  or  antbortaes  an 
adjudication  <m  his  relation  of  the  question 
of  the  Gonstituti<mality  of  llio  act  June 
3, 19U«  mention  whereof  Is  made  In  the  said 
writ 

The  pnrpoee  of  this  writ  is  not  the  en* 
foroement  of  a  private  right,  and  the  re- 
lator does  not  seek  the  writ  for  that  purpose. 
This  is  a  potion  of  tiie  state  of  Florida  up- 
on the  relation  of  B.  Blltdi,  and  Its  object  is 
the  aifoicement  ot  a  public  right  or  to  eom- 
pd  the  poformance  of  a  pidillc  duty.  The 
antiuuitlea  are  not  tn  harmony  as  to  the 
right  of  an  Indlvidnal  to  proceed  In  such  a 
case  1)7  mandamus ;  especially  is  tide  so  in 
r^ard  to  the  right  of  a  private  person  to 
compel  ft  magistrate  to  pntorm  his  duty  in 
respect  to  criminal  proceedings.  See  note 
to  the  case  of  State  ex  reL  Bomano  v.  Tak- 
tr,  9  Am.  ft  Bng.  Amt  Caa.  1074,  where  it 
Is  said  the  weight  of  anthorit^  la  againat 
sodi  right 

In  Florida  O.  &  P.  B.  Co.  v.  Steto  ex  nl. 
Town  of  Tavares,  81  Fla.  482, 18  South.  103, 
20  L.  B.  A.  419,  84  Am.  St  B^  30.  this 
court  held:  When  mandamus  la  resorted  to 
for  the  poipose  ot  enforcing  a  private  right, 
Oie  person  Interested  in  having  the  right  oi- 
forced  most  be  the  relator.  In  such  case  tbe 
relator  Is  considered  the  real  party  and  his 
ri^t  to  the  relief  must  clearly  appear. 
Where  the  object  is  the  enforcement  of  a 
public  right,  the  people  are  regarded  as  the 
nA  party,  and  the  relator  need  not  show 
tiiat  he  has  any  legal  interest  in  the  result 
It  ta  okough  that  he  is  interested  as  a  clti- 
2esi  in  having  the  laws  executed,  and  the 
doty  In  question  enforced.  As  there  said,  he 
mast  however,  be  interested  aa  a  citizen. 

In  State  CEZ  rel.  Toung  v.  Osbom,  60  Neb. 
41S»  83  R  W.  357.  the  court  hdd  "a  private 
indlvldval,  not  ahown  to  be  tfther  a  citizen 


or  to  be  beneficially  Interested  In  the  en- 
forcement of  tbe  laws,  cannot  Invoke  manda- 
mus to  compel  an  oBlces  to  perform  a  public 
duty," 

If  it  be  sufficient  that  a  private  person  has 
only  such  an  Interest  as  other  members  of 
tbe  community,  he  would  have  no  such  Inter- 
est If  be  were  not  a  member  of  the  communi- 
ty. As  Judge  Caldwell  said  In  People  ex. 
rel.  Van  Dyke  v.  Colorado  Cent  R.  Co.  (C 
C.)  42  Fed.  638:  "But.  when  a  private  person 
moves  for  a  mandamus  'ou  behalf  of  the  peo- 
ple of  the  state,'  he  must  show  that  he  Is 
one  of  them,  and  that  his  Interests  aa  a  citi- 
zen of  the  state  are  Injuriously  affected  by 
the  wrong  complained  of.  In  tbe  petition, 
and  In  the  alternative  writ  In  this  case,  the 
relator's  name  alone  Is  given.  It  Is  not  stat- 
ed that  he  Is  a  dtlz^  or  Inhabitant  of  the 
United  States,  or  of  this  state,  or  that  he 
personally  has  been  Injured  by  the  allied 
wrong,  or  that  he  has  any  interest  whatever 
in  the  controversy  he  has  set  on  foot" 

Of  course,  our  knowledge  must  be  confined 
to  the  matters  set  up  in  the  petition.  The 
all^ation  in  tills  case  Is:  "The  petition  of 
tbe  state  of  Florida  on  the  relation  of  B. 
Bliteh.'*  It  is  nowhere  alleged  that  Mr. 
BUtch  is  a  dtlien  or  inhabitant  of  tiie  state, 
and  It  does  not  appear,  therefore,  tiiat  be 
has  audi  an  Interest  as  entitles  him  to  the 
writ  in  this  case.  But,  even  though  it  ap- 
peared that  the  relator  her^n  were  a  dtisen 
of  this  state,  we  think  the  proceedings  for 
mandamus  should  have  bem  instituted  by 
tbe  proper  public  officer.  The  true  distinc- 
tion seems  to  be  that  if  tbe  general  public 
as  distinguished  from  the  state  in  Ite  sover- 
eign capad^  to  affected,  any  member  of  the 
state  may  sue  out  the  writ;  yet,  where  the 
right  or  duty  In  question  affecta  the  state  In 
Its  sovereign  capacity  as  distinguished  from 
the  people  at  la^ei  the  proceedings  must  be 
Instituted  by  the  proper  public  officer.  20 
Cya  402,  and  cases  dted. 

The  questltm  here  aOecta  the  state  in  Its 
sovereign  capad^  aa  distinguished  from  the 
public  at  large.  The  warrant  sought  to  be 
Issued  in  tbe  court  of  Judge  Nlckelson  runs 
In  the  name  of  the  Btat&  The  respondent 
Is  an  officer  of  the  stata  As  was  said  in 
Ultdiell  ▼.  Boardman,  79  Me.  409,  10  AU. 
452:  "It  is  the  refusal  of  a  public  officer  to 
act  in  a  public  matter,  an  officer  of  the  gov- 
omment  in  a  matter  whidi  rdatea  to  tbe  en- 
forcement of  a  public  law,  and,  if  he  has 
violated  his  duty  or  refuses  to  perform  It 
there  is  other  remedy  nan  appropriate  and 
dfective  than  this." 

The  case  of  State  ex  reL  Bomano  Tak- 
ey,  4S  Wash.  iS,  86  Fac.  090,  9  Am.  ft  Bng. 
Ann.  Cas,  1074,  is  the  only  case  we  have 
found  that  holds  that  a  private  dtisen  may 
be  a  relator  to  compel  a  public  offlcw  to  is- 
sue a  writ  in  a  criminal  proceeding. 

In  Benners  v.  State,  124  Ala.  OT,  26  South. 
042,  the  court  holding  that  mandamus  will 
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lie  against  a  Jrurtlce  of  the  peace  to  require 
him  to  issue  a  warrant  of  arrest  for  the  viola- 
tion of  a  criminal  statute,  said:  "The  solic- 
Itor,  as  the  prosecuting  officer  of  the  state, 
was  a  proper  relator  in  bringing  the  appli- 
cation for  mandamus." 

In  People  t.  Swift  (Prosecuting  Attorney 
T.  Judge  of  Recorder's  Court,)  S9  Hlch.  628. 
26  N.  W.  694,  the  court  said:  "It  is  a  general 
rule  that  the  Attorney  General  should  repre- 
sent the  people  in  this  court;  but,  while  we 
should  require  this  in  most  cases,  there  Is 
no  rule  of  law  that  we  are  aware  of  which 
would  prevent  our  considering  an  application 
by  the  prosecuting  attorney  to  set  a  court  In 
motion  to  proceed  In  a  case  which  Im  under 
the  control  there  of  that  officer." 

Besides  the  county  solicitor  and  the  Attor- 
ney General,  the  state  attorney  and  perhaps 
the  Governor  could  proporly  be  heard  in  this 
proceeding. 

As  the  relator  here  la  not  authorized  to 
r^resent  the  sovereignty  of  the  state  and 
has  no  such  interest  as  makes  him  a  proper 
individual  relator,  it  Is  not  proper  for  the 
oonrt  to  consider  the  constttotloiial  qoestions 
sought  to  be  presrated. 

The  judgment  is  remsed. 

TAYLOB.  HOCKBB,  and  PABEHIII^  33^ 
concur. 


WHITgrELD,  a  J. 
ana  OOOKBBLL,  JT^ 


and  SHACELEFORD 
concur  In  the  opinion. 


STANUDT  et  nx.  r.  THOMPSON. 

(Supreme  Court  of  Florida,  Division  B.  Nov. 
21,  lAU.   Headnotes  Filed 
Jan.  19,  1912.) 

(BylMm9  fry  fk«  Court.) 
ArsmLL  AHD  EnaoB  (|  1009*)  ~  Rbvuw  in 
Botttt— QmcsnoH  of  Fact.' 

In  eqoin,  as  well  as  at  law,  every  pre- 
MUDption  is  m  favor  of  the  correctness  of  the 
rungs  of  the  trial  Jndse,  and  a  final  decree 
rendered  by  him,  based  largely  or  solely  upon 

aaeations  of  fact,  will  not  be  reversed,  onless 
iie  evidence  clearly  showa  it  to  be  erroneous. 
Evidence  examined,  and  found  to  greatly  pre- 

Sonderate  In  favor  of  the  correctness  of  the 
scree, 

[Bd.  Mote^For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8970-8978;  Dee.  Dig.  f 
1009.*! 

Anpeal  fWm  Clrcidt  Oonrt^  Dnral  Gonnty; 
B.  M.  OaU.  Judge. 

Bill  by  Sompter  Thompson  against  James 
EL  Stankty  and  Bayms  B.  Stanley,  his  wife. 
Decree  for  complainant,  and  defendants  ap- 
peaL  Afllimed. 

L  Ifc  Porcdlt  tat  appellants.  Stephen  B. 
FoetCT,  for  aroellea 

TAYIX>R,  J.  The  am>eUee  filed  his  bill  In 
the  drcnit  court  of  Dural  oounty  In  chancwy 
against  the  appellants  for  the  fmdomre  of 


a  mortgage.  l%e  appellants,  as  defendants  be- 
low, answered  the  bill,  alleging  usury  in  the 
note  to  secure  which  the  mortgage  was  giv^ 
The  case  was  referred  to  a  master  to  take 
and  report  the  evidence.  Upon  the  coming 
in  of  the  mast^'s  report,  finding  that  the  de- 
fense of  usury  had  not  been  sustained,  the 
defoidants  excepted  to  such  report.  These 
exceptions  were  overruled  by  the  chancellor, 
and  a  final  decree  of  foreclosure  was  render- 
ed for  the  full  amount  claimed  by  the  com- 
plainant This  decree  the -defendants  below 
bring  here  for  review  by  appeal. 

The  sole  question  presented  here  Is,  Does 
the  evidence  sustain  the  findings  of  the 
master  and  the  decree  of  the  chancellor?  In 
the  case  of  Branuon  v.  Blume,  56  South.  540, 
it  was  held  that  In  equity,  as  well  as  at  law. 
every  presumption  Is  in  favor  of  the  correct- 
n^  of  the  rulings  of  the  trial  Ju^e,  and  n 
final  decree  rendered  by  him,  based  largely 
or  solely  upon  questions  of  fact,  will  not  be 
reversed,  unless  the  evidence  clearly  shows 
it  to  be  erroneous.  Guided  by  tills  rule,  we 
are  of  the  opinion  that  the  evidence  in  the 
record  before  us,  so  far  from  showing  dearly 
that  the  chanc^r's  decree  is  erroneous, 
greatly  preponderates  in  favor  of  the  correct^ 
nees  of  the  decree.  And,  so  finding,  the  de- 
cree of  the  court  below  In  said  cause  is  hoe- 
by  affirmed,  at  the  cost  of  the  app^ants. 

HOCKBR  and  PABKHILL,  JJ.,  concur. 

WHITFIELD,  a  J.,  and  SHAOKLEFORD 
and  GOCKBBLI^  JJ.,  concni  In  the  opinion. 


STATE  ez  reL  OHETNET  v.  SABIMONS, 

Jnstiee  <^  the  Peace. 
(Supreme  Oonrt  oi  Ftorlds,  Dtrislon  A.  De& 
0, 191L  Behearing  Denied  Dee. 
IS,  1911.) 

1.  Counties  (|  12*)— Cbhation— Statctobt 
Pxovisioifs. 

Chapter  6247,  Acts  of  1911,  provides  for 
the  eatabilBbment  of  Pinellas  county  upon  the 
contiDgency  of  the  casting  of  a  stated  affirma- 
tive vote  in  an  election  provided  for  within  the 
territory  designated,  and  also  for  the  organi- 
sation of  the  government  of  said  county  by  the 
execntlve  department  as  required  by  uie  stat- 
ute. 

[Ed.  Note. — For  other  cases,  see  Countiea, 
Dec.  Dig.  I  12.*] 

2.  CotmriES  (I  62*)— Cbbation— PowBBs  of 
OmcEBs. 

Pinellas  county  being  formed  from  a  part 
of  the  territory  of  Hillsborough  county,  the  of- 
ficers of  Hillsborough  county  are  required  to 
perform  their  reapecUve  duties  until  the  or- 
ganization of  the  new  county  government  is 
effected  by  the  appointment  am  qoalificatloa 
of  the  officers  of  the  new  county,  having  jurla- 
dlctioa  over  the  entire  county. 

[Ed.  Note.— For  other  eases,  see  Oountissk 
Dee.  Dig.  |  62.*] 
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8.  STATDTBa  (I  60*)— Braoxicbsi— ETZSnrci 

—JamKAXjB. 

Aa  the  GonstltntioD  does  not  require 
ameiidineQta  of  pond^  bilk  to  be  referred  to 
la  the  joomals,  an  act  as  approTed  by  the  Got- 
emor  mast  be  taken  aa  tee  le^slaave  act  In 
iht  abaence  of  an  afflnnative  Aowing  by  the 
joamals  that  a  materially  diflaroit  act  waa  In 
fact  pasaed  by  the  Legdatatim. 

\Ed.  Note.— For  other  caaea,  aee  Statotea^ 
Cent  Dig.  H  B5;  Dec  Dig.  |60.*} 

4  GounTiEB  (I  12*)~Cbeatioic— OoHsnru- 

nOKAUTT  OT  STATDIX. 

Defecta  In  tha  description  of  territory  in- 
dnded  fan  a  new  connty  do  not  render  the  atat- 
ote  creating  the  coonty  onotHWlltntionaL 

^d.  Note^^For  other  caiet,  aee  Conntle*, 
Dee.  Dig.  |  12.*] 

6.  Cocwma  (|  12*)~Gbbation— OonsriTu- 

TIOITALITT  or  StaTUTI. 

A.  atatDte  eatabliBhing  a  new  cotmty  ia  not 
Told  becanae  of  alleged  defecta  In  the  descrip- 
tioa  of  the  territory  to  be  indaded  In  the  new 
eotuty,  tiolesB  the  deacriptlon  ia  ao  defective 
that  toe  le^slative  intent  cannot  be  effectuated 
in  Ita  easential  features. 

[Ed.  Note^FoT  otlier  cute,  eae  Ooimtlea, 
Dee;  Dig.  I  12.*] 

8.  CounnsB  (|  12*)  —  Gbkatioh— Bouhda- 
maa. 

By  requiring  the  connty  line  of  Pinellaa 
county  to  nm  from  the  north  "to  the  shore  of 
Old  Tampa  Ba^,  thence  In  a  southerly  dlrec- 
tioQ  tkroi^  me  watert  of  Old  Tampa  and 
Tampa  Bay  to  a  point  in  Tampa  Bay  due  eaat 
from  the  north  ahore  of  Mullet  Key,"  the  in- 
teut  was  that  the  line  shall  run  in  a  southerly 
direction  through  the  middle  of  Old  Tampa 
and  Tampa  Bay  to  the  gtnn  point  In  Tampa 
Bay. 

[Bi.  Note.— For  other  caaea,  aee  Counties, 
Dec  XMg.  I  12.*] 

7.  CoHSTrrcnoNAL  Law  (I  6B*)— DistbiStj- 

TlOn  OF  GOVKBrnCEITTAX  POWXBa— LlGISLA- 
TTTE  POWXS— SlTBlOBfllON  OF  QmsnOH  TO 

POFUX.AK  Von. 

The  Legislature  may  enact  a  law  comidete 
In  itself  to  take  effect  by  Its  own  terms  upon 
the  happening  of  the  contingency  of  a  stated 
affirmative  vote  at  an  election  therein  provided 
for. 

[Ed.  Note.— For  other  caaea.  see  Conatltu- 
tional  Iaw.  Cent.  Dig.  |  U6;  Dee.  Dig.  1  05.*] 

8.  CouHTiEs  <J  28*)— OoTmrr  Bui^Dnie- 

ITATIOn  BT  LeOISLATORB. 

In  eatabliahing  a  new  county,  it  is  the  duty 
of  the  Iiegislature  to  designate  a  county  seat; 
sod  such  designation  ia  under  the  provlsioDS 
of  tiie  Oonstitution  (article  6,  {  4)  merely  a 
temporary  establishment  of  the  county  seat 

[Ed.  Note.— For  other  casea,  see  Oonntiea, 
Dec  Dig.  I  28.*] 

9.  Counma  (|  88*)— OmouB  — Statutobt 

PBOTI8ION8. 

In  a  statute  establishing  a  new  coonty,  the 
duties  of  officers  that  are  incidental  to  auch 
establishment  may  be  regolated  in  the  act. 

[Ed.  Note.— For  other  eases,  see  Goantlea, 
Dec  Dig.  S  88.*] 

10.  ConerrmrnoNAi.  Law  (|  197*>-CouKn 
(J  42*)— Ex  Post  Facto  I*av— Dimxs  or 
CouNTT  OrnccBs. 

Acts  1911,  c  6247.  establishing  Pinellas 
county  and  prorlding  by  section  7  that  the 
court  of  such  connty  shall  haTe  drll  and  crim- 
inal jarisdiction  tuoughout  the  county  over 
canaea  of  action  wUdi  shall  have  aeemed  and 


qver  crimes  and  misdemeanors  which  ahall 
have  been  committed  within  the  territory  em- 
braced in  the  county  prior  to  Jumazy  1,  1913, 
ia  not  an  ez  post  facto  law. 

[EML  Note.— For  other  cnaea.  aee  Oonstitn- 
tional  Law,  Dec  Dig*  I  Oonrta,  Dec. 

Dig.  S  42.*] 

UfanflamM  hj  tbB  state,  on  the  rdatton 
of  Jobn  K.  Obsyn^,  ag^lnat  B.  H.  Sam- 
moDs,  Justice  of  tbe  peaeou  Peremptoiy  writ 
granted. 

Tbe  Conatitntlon  in  sections  8  and  4  of 
article  8,  proTides  that  "The  Legislature  shall 
haTe  power  to  establish  new  conntles,  and  to 
change  county  lines."  "The  Legislature  shall 
liaTe  no  power  to  remove  the  county  seat  of 
any  connty,  bnt  shall  prorlde  by  general  law 
for  such  removal:  Provided,  that  In  tbe 
formation  of  new  counties  tbe  county  seat 
may  be  temporarily  established  by  law." 

A  statute  was  enacted  to  establish  a  new 
county  to  be  called  Pinellas  as  follows: 

"Chapter  621T  (No.  128). 

"An  act,  providing  for  the  creation  of  Pinel- 
las county,  in  tbe  state  ot  Florida,  and 
for  Oie  organiuti<Hi  and  govemmoit 
thereof. 

"Be  it  enacted  by  the  Leglslatnre  of  the 
state  of  Florida: 

"Section  1.  That  tbe  county  of  Pinellas  be, 
and  the  same  Is  hereby  created  and  estab- 
lished. Such  county  shall  comprise  and  In- 
clude all  that  territory  of  the  county  of  HIllB- 
borough  as  heretofore  existing,  described  as 
follows:  Commencing  on  tbe  Onlf  of  Mex- 
ico at  the  line,  'dividing  townships  twenty- 
six  (26)  and  twenty-sevoi  (27)'  south,  thence 
running  east  along  said  line  to  the  north- 
east comer  of  section  one  '(1)  in  township 
twenty-seven  (27)  south,  range  sixteen  (16) 
east,  tben<%  sooth'  to  tbe  shore  of  Old  Tampa 
Bay,  thence  in  a  southerly  direction  through 
tbe  waton  of  Old  Tampa  and  Tampa  Bay, 
to  a  point  in  Tampa  Bay  due  east  of  tbe 
north  shore  of  Mullet  Key,  thence  from  said 
point  in  Tampa  Bay.  due  west  to  tbe  Gulf  of 
Mexico,  thence  northward  along  the  coast  to 
the  point  of  b^inuing. 

"Sec.  2.  That  said  county  shall  be  a  part 
of  the  First  Congressional  District,  a  part 
of  the  Eleventh  Senatorial  District,  and  a 
part  of  tbe  Sixth  judicial  circuit,  and  said 
county  shall  have  one  member  In  the  House 
of  Representatives  of  the  state  of  Florida. 

"Sec.  S.  The  Town  of  Clearwater  shall  be 
tbe  county  seat  of  said  county. 

"Sec.  4.  The  Governor  of  the  state  shall, 
on  or  before  the  15th  day  of  December, 

1911,  appoint  all  of  tbe  officers  to  which 
said  county  may  be  entitled  under  the  Con- 
stitution and  laws  of  the  state  of  Florida. 

^  "Sec.  5.  It  shall  be  tbe  duty  of  the  board 
of  county  commissioners  to  hold  their  first 
meeting  on  the  first  Tuesday  In  January, 

1912,  and  at  said  meeting  th^  shall  make 


•Vor  etbar  eases  see  same  topic  taA  seeUm  NUHBBR  la  Dae.  Dig.  *  Am.  Die  Key  No.  Berlaa  *  Rep'r  Indeua 
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arrajngements  for  temporarily  carrying  on 
the  coaoty  gOTemment. 

"Sec.  6.  It  shaU  be  the  duty  of  the  board 
of  public  lnstructi(»i  of  Pinellas  county  to 
hold  their  first  meeting  on  the  first  Tues- 
day In  January,  1912. 

"Sec.  7.  The  courts  of  Pinellas  county  shall 
have  civil  and  criminal  jurisdiction  through- 
out said  county  over  causes  of  action  which 
shall  have  accrued,  and  over  crimes  and 
misdemeanors  which  shall  have  been  com- 
mitted within  the  territory  embraced  In  said 
county,  as  hereby  constituted,  prior  to  the 
first  day  of  January,  1912,  in  the  same  man- 
ner and  to  the  same  extent  as  if  said  county 
had  been  in  existence  when  snch  causes  of 
action  accrued  or  such  crlnMi  or  misdemean- 
ors were  committed. 

"Sea  8.  AH  actions  and  prosecutions  and 
an  inroceedii^  In  gnBrdianstatp  or  admin- 
istration, and  any  and  all  other  actions, 
prosecatlons  or  •  proceedings  thftt  may  be 
poidlng  In  Hillsborough  conntyi  In  the  dr- 
cult  court  or  county  court,  or  any  other 
court,  or  before  any  officer  or  board  of  Plnel- 
las  county  would  have  had  exclualTe  jorls- 
diction  if  said  county  had  been  In  existence 
wboi  such  action  or  proceeding  was  Insti- 
tuted, shall  be  transferred  to  the  correspond- 
ing court  officer  or  board  of  Pinellas  county 
having  Jurisdiction  of  mtb  matters;  and  all 
pleadings,  papers,  and  documents  In  any  way 
pertaining  to  any  sudk  action,  prosecntlon 
or  proceeding  riiaU  be  delivered  by  tiie  clerk, 
or  other  officer  of  BUlsborongh  county  hav- 
ing custody  thereof,  to  the  proper  officer  of 
Pinellas  county. 

"Sec.  9.  The  derk  of  the  circuit  court  of 
Pinellas  county,  or  his  authorized  agent,  or 
depn^,  shall  procure  from  the  records  in  the 
office  of  the  derfc  of  the  drcntt  court  of 
Hillsborough  county,  a  transcript  of  all  snch 
deeds,  transfers,  mortgages  or  other  convey- 
ances of  real  or  personftl  estates,  and  of  all 
Judgments,  orders,  decrees  and  wUls,  and 
any  and  all  papers  or  documents  In  the  cus- 
tody of  the  clerk  of  the  drcnit  court  of  Hills- 
borough  county  that  may  In  any  wise  &tteet 
the  interests  of  the  dtizens  of  Pindlas 
county  as  the  county  commissioners  may, 
from  time  to  time,  direct  and  the  clerk  of 
the  drcuit  court  of-Hillborou^  county  shall, 
without  charge  or  fees,  allow  to  the  clerk 
of  the  drcuit  court  of  Pinellas  county  free 
access  to  all  books  and  papers  on  file  in  his 
office  that  would  In  any  wise  fadlltate  the 
procuring  of  snch  transcriptions.  The  derk 
<a  the  drcuit  court  of  Pinellas  county  shall 
certify  to  the  correctness  of  such  transcrip- 
tion and  thereupon  such  certified  copies  of 
th«  record,  docnmoits  and  other  matters  so 
transcribed  and  cwtified  shall  be  of  the  same 
force  and  effect  as  the  original  records.  * 

"Sec.  10.  As  compensatlOD  for  the  service 
required  of  him  In  section  0  of  this  act.  the 
derk  of  13ie  drcuit  court  of  PIndlas  county 
shall  be  paid  by  said  county  the  sum  of  one 
hundred  and  fifty  dollars  per  month  for  sudi 


time  as  be  shall  be  actually  engaged  In  audi 

work. 

"Sec.  11.  The  assessor  of  taxes  for  Hills- 
borough county  shall  continue  to  perform  the 
duties  of  his  office  In  relation  to  all  property 
and  persons  within  the  territory  of  Pln^las 
county  as  hereby  created,  until  the  first 
day  of  January,  1912.  Upon  the  completion 
of  his  assessment  roll  as  provided  1^  law  he 
shall  deliver  to  the  assessor  of  taxes  for 
Pinellas  county  a  transcript  of  so  much  of 
said  assessment  roll  as  applies  to  the  prop- 
erty and  persons  within  the  limits  of  Pinel- 
las county  as  hereby  created,  and  thereafter 
the  assessor  of  taxes  for  Pinellas  county 
shall  perform  all  the  duties  of  his  office  as 
now  provided  by  law. 

"Sec.  12.  The  assessor  of  taxes  for  Hllls- 
borongfa  county  shatt  be  paid  as  provided  by 
law  for  assessing  the  taxes  of  PlnellaB 
county  for  the  year  1911,  and  the  county 
commissioners  of  said  county  shall  provide 
for  reasonable  compensation  to  he  paid  to 
said  assessor  for  preparing  a  transcript  of 
his  assessment  roll  as  herdu  provided^  and 
for  any  and  all  other  extraordinary  services 
which  said  assessor  may  be  required  to  per- 
form and  the  county  of  Hlllsboronfl^  shall 
not  be  required  to  pay  for  any  services  per- 
formed by  Bald  assessor  during  the  year 
1911  in  rdatlon  to  property  and  persons  em- 
braced In  the  territory  of  Pindlas  county 
as  hereby  created. 

"Sec.  IS.  The  assessor  of  taxes  for  PlnellaR 
connty  shall  recdve  no  compensation  for  the 
assessment  of  taxes  of  said  county  for  the 
year  1911,  but  he  shall  receive  for  such 
servloes  as  he  may  perform  after  tbe  first 
day  of  January,  1012,  snch  reasonable  com- 
pensation as  may  be  agreed  on  by  tlie  eonnty 
commlasioners. 

"Sec.  14.  The  coUector  of  taxes  of  Hills- 
boroivh  county  lOiall  be  allowed  or  oredtted 
in  his  settlement'  for  the  amount  of  all  the 
taxes  due  on  property  or  from  persons  wlth- 
ta  said  county  of  Pindlas  as  hereby  created 
for  the  (year)  1911. 

"Sec.  16.  Tbo  collector  of  ta:ras  of  Hllls- 
bomugb  county  shall  proceed  to  collect  tbe 
taxes  which  shall,  On  tbe  first  day  of  Octo- 
ber, 1911,  be  unpaid  and  past  due  on  the 
lands  lying  In  the  territory  of  Pinellae 
county  as  hereby  created,  and  to  enforce 
the  paymoLt  thereof  1^  sale  of  ddlnqnent 
lands  In  the  manner  and  with  the  same  ef- 
fect as  If  tbe  county  of  Pinellas  had  not 
been  created.  And  all  sales  made  In  pur- 
suance at  tiie  prorislons  of  this  section  shall 
be  as  valid  as  If  tbe  territory  of  Pindlas 
county  had  ronelned  a  part  of  HlllAorough 
county. 

"Sec.  le.  All  tax  certificates  covering  lands 
lying  In  Pindlas  county  which  shall,  on  tbe 
first  day  of  January,  1912,  thereafter  be 
owned  by  or  Issued  to  the  state,  shall  be 
ddlvered  to  the  derk  ta  the  drcott  court 
at  Pinellas  county,  and  all  redempti<na  of 
lands  heretofore  or  hereafter  certiOed  or 
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sold  for  taxes,  whether  certified  or  Bold  to 
the  state  or  to  indlvidaals  shall  be  made 
through  the  derk  of  the  drcnlt  (court)  of 
said  county. 

"Sea  17.  It  shall  be  the  duty  of  the  board 
of  county  commissioners  of  Pinellas  county, 
at  as  early  a  date  as  may  be  possible  to 
hold  a  conference  with  the  board  of  county 
omunissioners  of  Hillsborough  county  and 
agree  with  said  board  upon  a  plan  or  plans 
tat  tha  aBsnmptlon  by  Pinellas  county  of  its 
pro  rata  share  of  the  Indebtedness  of  Bllls- 
borough  county  In  accordance  with  the  pro- 
rlaions  of  the  Constitution  of  the  state  of 
Florida;  and  also  upon  an  equitable  divi- 
sion of  the  surplus  funds  that  Hlllsborongh 
county  may  hare  had  on  hand  or  that  may 
be  owing  to  Hillsborough  county  on  the  first 
day  of  January,  1912. 

•*See.  18.  It  shall  be  the  duty  of  the  board 
at  public  Instruction  of  Pinellas  county,  at 
M  early  a  date  as  may  be  possible,  to  hold 
a  conference  with  the  board  of  public  In- 
stnictlon  of  HIllBborough  county  and  agree 
with  ancib  board  npon  a  plan  for  the  as- 
sumption by  Pinellas  connty  of  Its  pro  rata 
share  of  the  Indebtedness  of  the  board  of 
public  instruction  of  Hillsborough  county, 
and  also  upon  an  equitable  division  of  the 
sDfi^  funds  that  said  board  may  have  on 
hand  or  that  may  be  owing  to  said  board 
on  the  first  day  of  January,  1912. 

"Sec.  19.  The  spring  term  of  the  circuit 
court  of  Pinellas  county  shall  be  held  on  the 
second  Tuesday  In  February  ■  and  the  fall 
term  of  the  circuit  court  of  said  connty 
diall  be  bdd  on  the  second  Tuesday  in  Sep- 
tember in  each  year. 

"Sec  20.  33ke  foregoing  sections  of  this  act 
shall  take  ^Eect  npon  their  ratification  by 
the  affirmative  vote  of  three-fourths  of  the 
votea  cast  at  an  election  to  be  held  in  the 
territory' hereinbefore  set  forth  as  the  connty 
of  PIneUaa. 

"Sec.  2L  The  election  proTlded  for  in  sec- 
tion 20  (tf  this  act  shall  be  held  on  the  sec- 
ond Tuesday  of  November,  A.  D.  1911.  The 
foonty  Gonunlsslonen  and  the  supervisor  of 
rcglatratlon  of  HiUaborongb  connty  shall  dis- 
charge mcb  duties  in  connection  with  the 
^ni^wg  and  holding  of  said  Section  as  are 
now  reanlnd  of  than  by  law  for  general 
dectlcMis,  and  the  said  election  shall  be  gov- 
OTied  in  all  respects  by  the  law  for  holding 
general  elections,  except  as  otherwise  pro- 
vided herein,  or  not  inconsistent  herewith. 
No  notice  of  said  election  shall  be  necessary. 
Those  who  are  duly  qualified  to  vote  within 
the  territorial  limits  of  said  proposed  coun- 
ty of  Pinellas  shall  be  qualified  electors  at 
said  election. 
"Approved  May  23,  Iflll." 

A  justice  of  the  peace  in  the  territory  cov- 
ered 1^  the  new  county  declined  to  Issue  a 
writ  of  summons  in  an  action  sought  to  be 
Instituted  in  his  court  upon  the  ground  that 
aftw  the  above-quoted  statute  became  effec- 


tive he  doubted  his  authority  to  issue  pro- 
cess. An  alternatlTe  writ  issued  from  this 
court  to  compel  the  Issuance  of  the  process. 


James  F.  Glen,  Geo.  P.  Ealney.  and  Thomas 
Palmer,  for  relator.  H.  &  FhlUlpe.  for  re- 
spondent 

WHITFIELD,  a  J.  (after  stating  the 
facta  aa  above).  [1]  The  title  of  the  act  In- 
dicates a  purpose  to  provide  for  the  creation 
of  a  new  connty  and  also  for  the  organ^- 
tion  and  govwnmoit  thereof.  The  statute  Is 
comideta  In  Itaelf,  and  It  Is  expressly  provided 
that  the  flrat  19  Baetlona  thereof  shall  take  ef- 
fect npon  the  contingency  of  an  affirmative 
vote  of  thiee-fonrtha  of  the  votes  cast  at  an 
election  to  be  held  under  the  last  two  sections 
of  the  act  In  the  territory  aet  forth  in  the 
act  as  tha  coimty  of  Plndlaa 

When  the  requisite  vote  was  cast  It  afford- 
ed the  contlngMicy  npon  which  the  act  by  its 
terms  became  effectiv&    Upon  tbns  taiiDg 
effect  the  county  of  Pinellas  was  thereby 
established.    The  organisation  and  govern- 
ment of  tbe  eomty  dependoit  npcoi  tbeopwa- 
tlon  of  tbe  sections  eC  the  aet  designed  for 
that  purpose.  Sncb  orgudsatUm  and  govern* 
ment  are  poUtlcal  matters  to  be  made  effeo- 
tlve  by  the  ezecutlva  dwartment  in  the  man- 
ner and  by  the  means  prescribed  In  the  act. 
In  providing  that  the  act  ahaU  become  effec- 
tive nprai  the  casting  4tf  the  requisite  vote, 
and  that  the  Governor  shall,  on  or  bef&re 
Dec^ber  IB,  1911,  appoint  all  the  officers  to 
which  said  county  may  be  »tlfled  under  the 
Oonstltntlon  and  laws  of  the  state,  Ui/b  dear 
legislative  Intcut  is  that  the  connty  shall  be 
established  upon  the  happeidng  of  the  con- 
tingency of  the  affirmative  rote  stated,  and 
that  within  the  time  stated  In  the  act  the 
organisation  ukd  govemmoit  ot  tbe  county 
shall  be  tfected  tipon  axecntlve  appolntmoit 
and  quallflcatl<m  of  the  chief  admlnistrati-ra 
officers  having  Jurisdiction  over  the  entire  tei^ 
ritory  embraced  In  the  new  connty.  [fl  If  for 
any  reason  Justices  of  the  peace  and  consta- 
bles are  not  appointed  when  On  genwal  ad- 
ministrative officers  of  the  connty  are  appoint- 
ed and  the  organization  and  government  of 
the  cotmty  thereby  accomplished,  such  organi- 
zation Is  not  thereby  effected.  Even  tiiongh 
there  Is  no  express  provision  to  tlut  effect, 
it  dearly  was  the  legislative  Intent  to  avoid 
a  hiatus  In  the  government  by  Impliedly  re- 
quiring the  officers  of  the  old  county  to  per- 
form their  respective  duties  at  least  until 
the  organization  of  the  connty  government 
Is  effected  by  the  appointment  and  qualifica' 
tlon  of  the  general  officers  of  the  new  county. 
The  justice  of  the  peace  should  issue  proper 
process  in  bis  former  jurls^ction,  at  least 
in  the  absence  of  a  showli^  that  tiie  county 
goremment  has  been  established  as  contem- 
plated by  the  act,  the  time  limited  for  such 
organization  not  having  expired.  No  aorious 
Inconvenience  can  result  from  the  temporary 
lack  of  a  justice  of  tbe  peace  in  tbe  county 
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after  a  ootmty  Judge  for  the  county  Is  In 
commiBsIon  and  the  government  of  the  coun- 
ty is  in  operation,  since  the  county  JuiUce 
has  the  Jurisdiction  of  a  Justice  of  the  peace 
for  the  entire  county. 

This  conclusion  would  of  Itself  require  the 
writ  to  be  made  peremptory  and  dispose  of 
the  case,  but  counsel  request  tliat  In  the 
Interest  of  the  public  welfare,  the  constitu- 
tional questions  raised  by  the  pleadings  be 
determined. 

The  contention  ts  tliat  section  1  of  the  act  Is 
not  the  section  tliat  was  passed  by  the  Legis- 
lature, as  the  Journals  show  an  amendment 
that  is  different  from  tbe  section  as  It  ap- 
pears in  the  statute. 

[3]  As  the  Constitution  does  not  require 
amendments  of  pending  bills  to  be  referred 
to  In  the  Jonmals,  the  act  as  approved  the 
Governor  must  be  taken  as  the  legislative  act 
In  the  absence  of  an  affirmative  showing  by 
the  Journals  that  a  materially  different  act 
was  In  fact  passed  by  the  Legislature.  Here 
the  Journals  do  not  affirmatively  show  that 
the  bill  when  pending  was  not  amended  after 
the  amendment  above  referred  to,  and  such 
an  amendment  may  reasonably  be  assumed 
since  the  ^flrst  amendment  as  adopted  Is  ap- 
parently defective  and  needed  amendment. 
West  T.  State.  60  FU.  104,  39  South.  4l2; 
Goff  v.  Rickerson,  61  Fla.  29,  94  South.  264. 

[4]  It  is  also  contended  that  the  descrip- 
tion of  the  territory  to  be  Included  In  the 
new  county  is  so  indefinite  as  to  render  the 
act  void,  since  the  southern  boundary  is  de- 
scribed as  follows:  Thence  south  to  the  shore 
of  Old  Tampa  Bay,  thence  tn  a  southerly 
direction  through  the  wtLten  of  Old  Tampa 
and  Tampa  Bay,  to  a  i>olnt  in  Tampa  Bay 
due  east  of  the  north  shore  of  Mullet  K^." 
A  defect  In  the  description  of  the  territory 
Included  in  the  new  county  does  not  render 
the  act  unconstitutional  or  invalid.  [S]  The 
act  Is  not  void  unless  the  legislative  Intent 
cannot  be  effectuated,  because  the  description 
Is  so  defective  as  not  to  include  substantially 
all  of  the  Int^ded  territory,  or  because  the 
defective  description  will  include  or  exclude 
territory  not  Intended,  so  as  to  make  It  ap- 
pear that  the  act  would  not  have  been  passed 
if  the  defective  description  had  been  known, 
or  because  it  Is  so  entirely  defective  as  to  be 
unintelligible  or  to  render  the  act  unenforce- 
able in  its  essential  features.  [I]  The  descrip- 
tion contained  in  the  act  requires  the  line  to 
run  from  the  north  "to  the  shore  of  Old  Tampa 
Bay,  thence  in  a  southerly  direction  through 
the  watera  of  Old  Tampa  and  Tampa  Bay  to  a 
point  In  Tampa  Bay  due  east  from  the  north 
shore  of  Mullet  Key."  It  is  clear  the  Legisla- 
ture intended  the  boundary  line  from  the  point 
where  It  reaches,  from  the  north,  the  shore  of 
Old  Tampa  Bay,  to  nm  in  a  Mutherly  direc- 


tion through  the  middle  of  the  waters  of  Old 
Tampa' and  Tampa  Bay  "to  a  point  in  Tam- 
pa Bay  due  east  of  the  north  shore  of  Mullet 
Key."  Such  a  line  through  the  waters  would 
run  In  a  graeral  southerly  direction,  and 
would'  make  the  territorial  limits  of  the  two 
counties  in  a  natural  way  and  define  witli 
reasonable  accuracy  the  Jurisdiction  over 
public  and  private  rights  in  the  waters.  If 
an  unequal  division  of  the  waters  bad  been 
Intended  it  would  have  been  expressly  defin- 
ed.  As  thus  construed,  the  description  of 
the  boundaries  of  the  new  oonnty  la  snfll- 
dently  definite  and  certain. 

m  It  is  competent  for  the  Legislature  to 
eautct  a  law  complete  in  itself  to  take  ^ect 
of  Its  own  force  upon  the  happening  of  a 
contingency.  Gotten  t.  County  Commission* 
ers  of  Leon  County,  8  Fla.  610 ;  State  v.  At- 
lantic Coast  Line  B.  Ca,  &6  Fla.  617,  47 
Soutii.  968^  32  K  B.  A.  (rr.  S.)  689,  and  cases 
cited. 

The  purpose  of  the  provision  of  this  act 
that  It  shall  take  effect  upon  the  casting  a 
designated  affirmative  vote  provided  for  in 
the  act  Is  to  make  the  act  complete  In  itself 
^ective  upon  the  happming  of  the  stated 
contingency.  This  contingency  la  the  affirma- 
tive vote  of  the  electors  in  the  territory  to 
be  affected,  and  there  can  be  no  valid  objec- 
tion to  such  selection  by  the  law  as  ttw  ma^ 
ter  upon  which  its  complete  teenm  an  to 
operate. 

[8]  The  provision  In  the  act  for  a  county 
seat  is  subject  to  the  constitutional  ivoTislon 
that  such  estabUslraient  Is  only  tonporary  or 
until  a  county  seat  Is  duly  established  under 
the  law.  It  was  the  duty  of  the  Leglalatore 
to  designate  a  conn^  seat  for  Inunedlate 
purposes,  and  the  political  effect  of  Uie  adec- 
tioa  made  cannot  be  considered,  iny  the  coorL 

[in  Section  7  of  the  act  la  not  an  «x  post 
facto  law.  [U  The  prorlshHis  of  tUm  and 
other  sections  of  the  act  are  Inddoit  to  au- 
tlkorUy  and  duty  nndoabtedly  vested  In  the 
lawmsUng  power.  Kroesd  t.  Whyte^  68 
Sontb.  496,  decided  this  term.  Any  in^er- 
fecttoDB  that  may  be  In  tbs  statute  do  not 
affect  the  constitiitiimallty  of  the  act  In  c» 
tabllsblng  the  ooimty  and  Its  goTemmmt 

A  peremptory  writ  wUI  Issue  tn  tho  ab- 
sence of  a  showing  that  a  connty  goremmemt 
has  beak  estaUlslied  in  Pinellas  county  vaOsx 
the  authority  of  Ute  political  d^artment  of 
the  state  gmvnaneat,  the  time  limited  for 
sadk  oiaanlaatlon  not  taavlnc  ezitfied. 

SHACaa^lFORD  and  OOOKBBLU  JJ., 

concur. 

TATLOB,  HOOESB,  and  FABKHILI^  JJ„ 
concur  in  the  opinion. 
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GLOBB  THBATRB  ft  AMUSEMDNT  CO.  v. 
WATT. 

(Soprcmt  Court  of  Florida,  Divisioii  A.  Dec 
6,  1911.) 

1.  Tkeai.  (I  l^h-fTaim  fob  TuAZ^onfDn  w 
laavm. 

It  is  Imgnlar  to  allow  a  caoae  to  co  to 
trial  in  the  SMence  of  any  reply  to,  or  Joinder 
of  iaeue  on,  a  plea  which  reqalres  somethliic 
more  than  a  mere  similiter  to  pot  it  in  issue. 

[Bd.  Note.— For  other*  cases,  see  Trial.  Cent 
Dfk.Hl.2:  Dec.Dis.il.*] 

2.  PUA.DIKG  (I  lOOn— laSUSS— JOINDIB. 

Where  a  plaintiff  "takes  and  Joins  issue" 
on  pleas  oontainlng  new  matter,  the  caose  may 
be  regarded  as  at  usae,  tlw  addltlOB  of  a  limill- 
tar  bSng  immaterial. 

[Ed.  Note.— For  other  cases,  see  Ptesdintr, 
Cent.  Dlff.  U  206,  207;  Dec.  Dis.  |  100.*] 

8.  FUADiNO  (t  409*)  — Waitkb  or  Qbjso- 

TIOII»— JOIIfDKR  or  ISBUB. 

After  a  full  trial  of  an  action  at  law  upon 
the  merits,  the  mere  absence  of  a  similiter  to  a 
statutory  joinder  of  issue  on  the  pleas  Is  not 
Round  for  a  reversal  of  the  Judgment,  the 
fimiliter  not  harii^  been  Insisted  on  by  Oie 
(q^pMinff  par^  or  leqnircd  by  the  court. 

[Ed.  MoU^For  other  eases,  «m  Pleadinc 
Coit.  Diff.  1 1S89;  Dee.  IMv.  f  409.*] 

Srror  to  Olicolt  Court,  Duval  County;  B. 
H.  Call,  Judse. 

Action  by  Goocge  K.  Watt  against  the 
Globe  Tbeatre  ft  AmnBemeat  Company.  Judg- 
ment for  plalntUC,  and  defendant  brings 
CTTor.  Affirmed. 

I.  IiL  Purc^,  for  plalntifC  in  error.  O.  B. 
Feeder,  for  defradant  in  orror. 

WHITFIELD,  C  J.  George  K.  Watt 
brought  an  action  against  the  corporation  on 
Its  contract  under  seal.  The  corporation 
pleaded  as  a  bar  to  the  action  a  coucurrent 
parol  contract,  and  also  a  want  of  considera- 
tion for  the  contract  under  seal  sued  on.  No 
demurrer  to  these  pleas  was  Interposed,  but 
by  a  paper  filed  in  the  cause  the  plalntlfC 
"takes  and  Joins  Issue"  on  the  pleas.  Judg- 
ment was  rendered  for  the  plaintiff,  and  tlie 
defendant  took  writ  of  error. 

The  only  contention  here  Is  that  the  cause 
was  erroneonaly  tried  when  it  "was  not  at 
iasne,  no  r^llcatlon  having  been  filed  to  the 
pleas  of  deffflidant  setting  up  new  matter" 
as  a  defaise  to  the  action. 

[1]  Under  the  dedalons  of  this  court  It  Is 
error  to  allow  a  cause  to  go  to  trial  in  the  ab- 
sence of  any  reply  to,  or  Joinder  of  iasne  on,  a 
plea  which  requires  something  more  than  a 
mere  similiter  to  put  &  In  issue.  Muller  v. 
Ocala  Foundry  ft  Machine  Works,  49  Fla.  189, 
88  South.  64;  Asia  t.  Hlser,  2S!  Fla.  378;  Liv- 
ingston T.  L'Bni^e,  22  Ha.  427;  Livingston  v. 
Anderson,  80  Fla.  117,  11  South.  270.  In  the 
cited  cases  Oiere  was  no  response  to  or  issue 
taken  on  i^eas  that  required  something  more 
than  a  mere  similiter. 

[2]  Section  1447,  General  Statutes  of  1906 


(section  lOtKi,  Revised  Statntea),  provides  tliat 
"either  party  may  plead  In  answer  to  the 
pica  or  subsequent  pleading  of  his  adversary, 
that  he  Joins  issue  thereon,  which  Joinder 
of  Issue  may  be  as  follows,  or  to  the  Uke 
effect:  The  plaintiff  Joins  Issue  npon^he  de- 
fendant's plea,'  •  *  *  and  such  form  of 
Joinder  of  Issne  shall  be  deemed  to  be  a 
denial  of  the  substance  of  the  plea,  •  •  * 
and  an  Issue  thereon,  and  In  all  cases  where 
plaintiff's  pleading  is  in  denial  of  the  plead- 
ing of  the  defendant,  or  some  part  of  It,  the 
plaintiff  may  add  a  Joinder  of  Issue  for  th^ 
defendant" 

In  this  case  there  wss  a  taking  or  Joinder 
of  issue  on  the  pleas  tendering  issues  even 
though  such  pleas  may  Iiave  been  Insuffi- 
cient in  law  as  a  defense  to  the  action. 
Under  the  statute  the  Joinder  of  issue  filed 
operated  as  a  denial  of  the  averments  of  the 
pleas,  and  the  plaintiff  could  have  formally 
added,  for  the  defendant,  a  similiter  or  ac- 
ceptance of  the  issue  taken  or  tendered  by 
the  plaintiff  In  his  pleadlng.statlng  that  "the 
plaintiff  ♦  *  •  f or  replication  to  the  fore- 
going pleas  of  the  defendant,  says  that  be 
takes  and  Joins  issue  thereon." 

[3]  After  a  full  trial  of  an  action  at  law  up- 
on the  merits,  the  mere  absence  of  a  similiter 
to  a  plea  or  replication  Is  not  ground  tor  a 
reversal  of  the  Judgment,  the  similiter  not 
having  been  insisted  on  by  the  opposing 
party  or  required  by  the  court  Hullng  v. 
Florida  Savings  Bank,  19  Fla.  695;  Wilson 
V.  Hunter,  25  Fla.  469,  6  South.  432 ;  Florida 
Ry.  ft  Nav.  Co.  v.  Webster,  25  Fla.  894,  5 
South.  714 ;  Barrs  t.  Brace,  88  Fla.  26S.  20 
South.  991;  Frank  v.  WUllams,  86  Fla.  186, 
18  South.  361 ;  St  Johns  ft  H.  B.  Ga  t.  Shal- 
ley.  83  Fin.  897.  14  South.  890. 

As  there  was  a  Joinder  of  issne  on  the 
pleas,  and  the  filing  of  a  similiter  is  a  mere 
form  that  is  Immaterial  after  Judgment  on 
the  merits,  the  error  averted  does  not  ap- 
pear and  Uie  Judgmoit  is  afllrmed. 

SHAOKLBFOBD  and  COCERBLU  JJ^ 

concur. 

TAYLOR,  HOCKBB,  and  FARKHILU  JJ., 
concur  In  ttie  oplnUni. 


AMBRIOAN  TIB  ft  TIMBER  00.  T.  WASH- 
INGTON. 

(Supreme  Court  of  Florida,  Division  A.  Dec. 
12,  1911.   On  Rehearing,  Jan.  13,  1912.) 

(BfUaUu  by  *W  Oofirt.) 
1.  Appeal  aho  Brbob  (|  1046*)— Bbvitw— 
DiscamoN  or  Teiax.  Oouris-Tiuk  of  Tbiax. 
Where  pleas  have  been  filed  in  an  action  at 
law  and  at  a  term  of  the  court  thereafter  issue 
Is  joined  on  the  pleas  and  the  case  is  tried  in 
the  absence  of  diefendant's  connsel,  the  judg- 
ment will  not  be  reversed  on  that  ground,  In 
the  abfi^ce  of  a  allowing  of  abase  of  dIscietioD 
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In  the  conrt  below  In  proceeding  to  a  trial  un- 
der the  drcnmstances  st&ted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brrar,  Dec  pfg.  |  lOM.*] 

On  Rehearing. 
(Additional  iBtfUotut  ly  tutorial  Staff.) 
2.  FiuDiNo  (f  IfKt*)— Replication— Mscu- 
eiTT. 

Under  Gen.  St.  1906, 1 1447,  providing  that 
the  joinder  of  issne  shall  be  deemed  a  denial 
of  the  substance  of  the  plea  and  an  fssae  there- 
on, there  was  no  error  In  snbmittijiK  the  cause 
to  the  Jury,  thongh  the  plalntia  had  filed  no 
replication  to  a  plea  containing  new  matter. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Gent  Die  |  821H :  Dw.  Dig.  I  166.*] 

Brror  to  drcnlt  Court,  Sawannee  County; 
B.  H.  Palmer,  Judge. 

Action  by  Sherman  Washington  agalnat 
the  American  Tie  &  Timber  Company.  Judg- 
ment for  plaintiff,  and  defoidant  brings 
orror.  Affirmed. 

A.  E.  Leslie,  for  lAalntUC  in  error.  L.  El 
Roberson,  for  defendant  in  error. 

WHITFIELD,  a  J.  Tbe  decOaratlon  filed 
December  5,  1910^  by  Sherman  Waahington 
In  tbe  Circuit  Court  for  Suwannee  County, 
was  In  tbe  common  counts  for  9248.  On 
February  6,  1911,  tbe  d^endant  coEporatlon 
filed  two  pleas,  one  of  never  was  luddited, 
and  the  ctbec  a  special  plea  of  set-off  witta 
a  bill  of  particulars  attached.  On  May  9, 
1911,  during  a  term  of  tbe  court  the  plaintiff 
joined  issue  on  the  two  pleas.  Section  1447, 
Gen.  Stats.  A  trial  was  had  the  same  day 
In  the  absence  of  defoidant's  counsel,  and 
Judgment  for  the  plaintiff  In  $259.20  was 
rendered,  to  which  the  defoidant  took  writ 
of  error.  The  defoidant  in  error  Is  not  rep- 
resented In  this  court,  but  as  tbe  writ  of 
error  was  duly  recorded  under  tbe  statutes 
this  court  has  jurisdiction  of  the  subject- 
matter  and  of  the  defendant  in  error  for 
the  purposes  of  this  case. 

[1]  It  la  contended  tbat  the  joinder  of  issue 
on  the  pleas  during  the  term  of  the  court  and 
the  trial  of  the  cause  on  the  same  day  in  the 
absence  of  counsel  for  the  defendant  was 
such  a  surprise  to  counsel  as  to  make  the 
judgment  erroneous  and  subject  to  reversal 
on  writ  of  error. 

This  may  be  a  hard  case,  but  no  sudi 
abuse  of  discretion  is  shown  in  tbe  conduct 
of  the  trial  as  requires  a  reversal  of  the 
Judgment.  Tbe  pleas  were  filed  February 
6,  1911,  and  it  was  the  duty  of  the  plaintiff 
to  reply  thereto  or  Join  Issue  thereon,  at 
least  by  the  ensuing  term  of  the  court,  and 
it  was  the  duty  of  the  defendant's  couusti 
to  be  present  in  the  court  at  tbe  time  the 
issues  could  bare  been  Joined  and  the  trial 
of  the  action  proceeded  with  under  the  law. 
See  Flonmoy  v.  Munson  Bros.,  61  Fla.  198, 
41  South.  898. 

It  Is  stated  In  the  brief  that  counsel  for 
the  defendant  bdow  was  absoit  in  TaUa- 


baasee  as  an  attach^  <tf  tbe  Florida  l4Cida- 
ture  when  the  issues  were  Joined  and  tbe 
trial  had.  Whether  this  was  or  was  not  a 
good  reason  for  a  continuance  of  tbe  ranse 
was  fbr  the  determination  of  tbe  trial  court. 
Only  the  record  proper  Is  tun,  and  there 
is  nothing  to  Indicate  such  an  abuse  of  dis- 
cretion by  the  trial  court  as  calls  for  a  re- 
versal Qt  the  Judgment  Tber^ore  the  Judg- 
ment Is  afllrmed. 

SHACKXiSFORD  antf  COCKRSm  JJ^ 

concur, 

TAYLOR,  HOCKER,  and  FAREHUX, 
J  J.,  concor  in  the  opinion. 

On  Rebearlns, 

PER  CURIAM.  [2]  A  petition  for  rehear- 
ing suKests  tbat  the  court -overlooked  the  aa- 
Bignment  that  the  court  erred  in  submlttinK 
tbe  cause  to  the  Jury,  tbe  plaintiff  having 
filed  no  replication  to  tbe  second  plea  con- 
taining new  matter.  The  point  is  not  well 
taken.  The  record  shows  and  the  opinion 
states  that  tbe  plaintiff  joined  Issue  on  both 
pleas.  Under  section  1447  of  the  General 
Statutes  cited  in  the  opinion  the  "Joinder  of 
issue  shall  be  deemed  to  be  a  denial  of  the 
substance  of  the  plea  *  •  *  and  an  Issue 
thereon;  and  In  all  cases  where  the  plain- 
tUTs  pleading  Is  In  denial  of  the  pleading  of 
the  defendant,  or  some  part  of  it,  tbe  jdain- 
tlff  may  add  a  Joinder  of  issue  for  the  de- 
fendant" See  Globe  Theatre  &  Amusement 
Co.  V.  Watt,  57  South.  201,  decided  Decem- 
ber 5,  1911. 

A  rehearing  la  denied. 

WHITFIELD,  C.  J.,  and  TAYLOR, 
SHACELEFORD,  COCKRELLv  PARK- 
HILL,  and  HOCKEIR,  JJ.,  ctmcur. 


SUMFTER  V.  STATE. 

(Snpreme  Court  of  Florida.  Division  A.  Oct 
17,  1811.  Headnotes  FUed  Jan. 
19.  1912.) 

(ayUahiiM  hv  the  Court.) 

1.  HOHIOXDB  (I  1S4*)— MVKDB  IN  TECS  SbC- 
OND  DaOBXB— IlTDICTHEllT. 

It  Is  not  necessary  that  an  Indictment 
charging  mnrder  In  the  second  degree  should 
allege  that  the  act  producing  the  death  was 
"an  act  Imminently  dangerona  to  anotbe^*;  bnt 
It  is  aaffident  to  describe  tbe  act  leaving  it  to 
the  law  and  the  conrt.to  say  whether  aneh  act 
was  imminently  dangerous  to  another. 

[EQd.  Note. — For  other  cases,  see  Homldda, 
Cent  Dig.  H        214:  Dec.  Dig.  |  184.*] 

2.  CBnmrai.  Law  (|  970*)-4Ionoir  nr  Ai- 

BBST. 

While  Qi9  sufficiency  of  the  allegations  In 
an  indictment  to  charge  the  offense  may  be 
tested  by  a  motion  In  arrest  of  judgment,  yet 
upon  thia  motion  the  Indictment  should  recave 
a  liberal  construction,  and  even  an  informal 
or  Imperfect  allegation  of  an  essentlBl  fact  will 
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be  deemed  a  atiffldent  arerment  of  that  fact 
A  defectire  aUesation  not  affecting  the  real 
merits,  or  a  merelr  formal  or  clerical  error,  or 
an  allegatioD  of  unnecessary  matter  not  con- 
cerning the  substance  of  the  charge,  would  not 
be  gronnd  tor  arresting  the  JndgmenL 

[Ed.  Note.— For  other  cases,  lee  Criminal 
Law,  Oent.  T>ig.  H  2446-8462;  Dee.  Dlff.  | 
970.*1 

3.  Criminal  Law  (|  1156*)  —  New  Tbial— 

Bias  of  Jueob. 

Where  the  evidence  in  8api>ort  of  and  in 
opposition  to  a  ground  ia  a  motion  for  a  new 
trial  alleging  bias  on  the  part  of  a  Juror  is 
conflicting,  an  appellate  court  will  not  disturb 
the  findings  of  the  trial  court  settling  such 
conflict,  where  there  is  nothing  showlifg  an  abuse 
of  a  sound  judicial  discretion  which  the  trial 
court  has  In  such  cases. 

[Ed.  Note.— For  other  cases,  see  Crlndaal 
Law.  Cent  Dig.  IS  3007-^71;  Dec  Dig.  | 
1156.*] 

Brot  to  Circuit  Oonrt,  Columbia  County ; 
B.  H.  Palmer,  Jadge. 

Frank  Snmpter  was  eonricted  of  muider 
in  tbe  second  deffre^  and  brings  error.  Af- 
firmed. 

W.  H.  WUsoD,  J.  B.  Hodges,  and  A.  J. 
Henry,  for  plaintiff  In  error.  Park  Tram- 
mell,  Atty.  Gen.,  for  the  State. 

TATLOB,  J.  The  plaintiff  In  error,  who 
Is  bere  on  writ  of  error,  was  Indicted,  tried, 
coDTlcted,  and  smtenced  for  tbe  crime  of 
murder  In  tbe  second  degree  In  the  drcalt 
court  of  Columbia  oountgr.  There  are  two 
assignments  of  error :  (1)  Tbe  denial  of  the 
defendant's  motkai  to  arrest  tbe  Judgment. 
(2)  The  denial  of  the  defndant^a  motion  for 
new  trlaL  Tbe  indictment  which  Is  assailed 
fn  tbe  motion  to  arrest  Is  as  follows: 

"Tbe  grand  jurors  of  tbe  state  of  Florida, 
duly  chosen.  Impaneled,  and  sworn  dlligoitly 
to  Inqnlre  and  true  presentment  make  In  and 
for  tbe  body  of  the  county  of  Columbia,  upon 
their  oaths  present  that  Frank  Snmpter,  late 
of  said  county,  *  *  *  on  the  26th  day  of 
November,  A.  D.  1910,  In  the  county  and 
state  aforesaid,  with  force  and  arms,  and 
with  a  deadly  weapon,  to  wit,  a  sliotgun 
loaded  and  charged  with  leaden  balls,  and 
which  be,  the  said  Frank  Sumpter,  had  and 
held  In  his  bands  unlawfully,  but  without 
any  premeditated  design  to  effect  the  death 
of  any  particular  Individual  and  evincing 
a  depraved  mind  regardless'  of  the  life  of 
Richmond  Plnkney  or  of  any  other  human 
being,  tai  and  upon  the  said  Richmond  Plnk- 
ney did  make  an  assault.  And  the  said 
Frank  Sumpter  did  then  and  there,  evincing 
a  depraved  mind  regardless  of  the  life  of 
Rldimond  Plnkney,  or  of  any  other  human 
being,  but  without  a  premeditated  design  to 
effect  the  death  of  said  Richmond  Plnkney 
or  of  any  human  being,  shot  off  and  dls- 
charged  tbe  leaden  balls  aforesaid  out  of  the 
shotgun  aforesaid  at,  towards,  against,  and 
Into  tbe  head  and  body  of  said  Richmond 
Plnkney,  thereby  striking,  penetrating,  and 
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Inflicting  with  ^e  leaden  balls  aforesaid  so 
shot  off  and  discharged  as  aforesaid  in  and 
upon  the  head  and  body  of  said  Richmond 
Plnkney  ten  mortal  wounds,  of  and  from 
which  said  mortal  wounds  the  said  Richmond 
Plnkney  did  then  and  there  die.  And  the 
grand  Jurors  aforesaid  upon  their  oaths 
aforesaid  do  further  present  that  one  Ben 
English  was  then  and  there  pr^nt  unlaw- 
fully evincing  a  depraved  mind  regardless  of 
the  life  of  Richmond  Plnkney,  but  without 
any  premeditated  design  to  effect  the  death 
of  the  said  Richmond  Plnkney  or  any  human 
being  aiding,  abetting,  and  assisting  the 
safd'Frank  Sumpter  the  felony  aforesaid  In 
the  manner  aforesaid  to  do  and  conmilt 
Contrary  to  the  statute  In  such  case  made 
and  provided." 

The  grotmds  of  the  motion  to  arrest  are 
as  follows: 

"(1)  Because  the  Indictment  is  vague,  In- 
deflnlte,  and  Insufficient  In  law,  and  charges 
no  offense  under  the  laws  of  the  state  of 
Florida. 

"(2)  Because  It  Is  not  stated  In  and  by 
the  said  indictment  that  this  defendant  with  a 
depraved  mind,  regardless  of  the  life  of  Rich- 
mond Plnkney  or  any  otber  particular  Indi- 
vidual, did  shoot  off  and  discharge  at  and, 
etc.,  the  body  of  Richmond  Plnkney,  thereby 
killing  blm,  and  does  not  state  that  said  act 
wherry  Bldunond  Plnkney  was  killed  was 
imminently  dangerous  to  him  or  any  otber 
person. 

"(8)  Because  the  said  indictment  does  not 
show  that  tbe  said  Frank  Sumpter,  when  the 
assault  was  made,  was  then  and  there  being, 
and  by  an  act  Imminently  dangeraus  to  tbe 
said  Richmond  Plnkney  or  any -other  par- 
ticular Individual  did  with  a  ontaln  sbot- 
gun  then  and  there  loaded  and  charged  with 
gunpowder  and  leaden  balls,  discharged,  and 
shot  off  said  gun  loaded  as  aforesaid  the 
leaden  balls  aforesaid  otit  of  the  shotgun 
loaded  as  aforesaid  at.  towards,  against^  and 
into  the  bead  and  body  of  the  said  Rldimond 
Plnkney,  thereby  striking,  inflicting,  pene- 
trating with  the  leaden  balls  aforesaid  so 
shot  off  and  dlscba^ed  out  of  said  shotgim 
loaded  aa  aforesaid  In  and  i^on  the  head 
and  body  of  the  said  Richmond  Plnkney  ten 
mortal  wounds  of  and  from  which  mortal 
wounds  the  said  Richmond  Plnkney  did  thai 
and  there  die,  but  alleges  the  facts  In  a 
v&goB  and  indefinite  manner,  and  In  su(^ 
a  way  as  not  to  charge  d^endant  with  hav- 
ing violated  any  laws  of  tbe  state  of  Florida, 
and  does  not  allege  that  tbe  said  act  was 
imminently  dangerous  to  another,  evincing 
a  depraved  mind  r^rdless  of  human  Ufa 

"(4)  And  for  other  good  and  valid  reasons 
apparent  upon  the  record. 

"(6)  Tbe  indictment  does  not  sufficiently 
charge  the  crime  for  which  the  defendant 
was  tried  and  convicted." 
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Wa  do  not  think  that  the  conrt  below  erred 
In  denying  this  motion  In  arrest.  Our  stat- 
ute defines  mmder  in  the  second  degree  as 
follows:  "The  unlawful  killing  of  a  human 
being  when  perpetrated  by  any  act  Immi- 
nently dangerous  to  another,  and  evincing 
a  depraved  mind  regardless  of  human  life, 
although  without  any  premeditated  design 
to  effect  the  death  of  any  particular  Individ* 
ual,  it  shall  be  murder  in  the  second  de- 
gree." 

[1]  It  Is  true  that  this  indictment  does  not 
allege  ipsisslmls  verbis  of  the  language  used 
in  this  statute  that  the  act  by  which  the 
defendant  effected  the  death  of  the  deceased 
was  "an  act  imminently  dangerous  to  anoth- 
er," but  simply  describes  the  act,  viz.,  that 
he  assaulted  the  deceased  with  a  shotgun 
loaded  with  gunpowder  and  leaden  balls, 
which  gun  so  loaded  he  did  shoot  off  to, 
against,  and  upon  the  deceased  inflicting 
wounds  from  which  he  then  and  there  died. 
Neither  Is  It  necessary  that  an  Indictment 
charging  murder  In  the  second  degree  should 
allege  that  the  act  producing  the  death  was 
an  act  Imminently  dangerous  to  another,  but 
It  Is  sufficient  to  describe  the  act  as  does 
the  indictment  here,  and  leaving  It  to  the 
law  and  to  the  courts  to  say  whether  such 
act  was  imminently  dangerous  to  another. 
We  think  that  the  courts  will  take  Judicial 
notice  of  the  fact  that  to  shoot  a  man  with 
a  shotgun  loaded  with  gunpowder  and  leaden 
balls  iB  an  act  Imminently  dangerous  to  the 
person  shot  from  the  bare  statement  of  the 
act  itself,  and  that  it  would  be  sTQKrfluoQS 
to  add,  after  atatliis  andi  act  that  it  was 
imminently  dangerons  to  ttie  person  so  shot 

[2]  Whether  the  allegations  contained  In 
an  indictment  suffldently  charge  the  offense 
Is  a  proper  matter  to  be  Inquired  Into  on  a 
motion  to  arrest  Judgment  Yet  upon  this 
motion  the  indictment  should  receive  a  liber- 
al construction,  and  even  an  Informal  or  Im- 
perfect allegation  of  an  essential  fact  will  be 
deemed  nifficlent  averment  of  that  fact  A 
defective  allegation  not  affecting  the  real 
mnlts,  or  a  merely  formal  or  clerical  error, 
or  an  allegation  of  unnecessary  matter  not 
concerning  the  substance  of  the  chai^, 
would  not  be  ground  for  arresting  the  judg- 
ment 2  Standard  Ency,  of  Proc.  pp.  1000, 
1006,  and  numerous  authorities  there  cited. 
We  do  not  think  the  Indictment  here  is  open 
to  the  criticisms  made  upon  it  in  this  mo- 
tion In  arrest,  but  think  that  it  anfflclently 
charges  the  crime  ot  which  tbB  defendant 
was  convicted. 

The  only  grounds  of  the  motion  for  new 
trial  presented  and  relied  on  here  are  10,  11, 
13,  and  13b,  as  follows: 

"(10)  Because  the  said  Ben  English,  who 
was  Indicted  jointly  with  the  said  Frank 
Snmpter  and  one  of  the  defendants  In  the 
trial  ot  said  cause,  was  during  argument  of 
connsti  of  defoidant  taken  from  the  court* 
room. 


(Bla. 

"(11)  Because  during  the  progress  of  the 
trial  of  said  cause  and  during  the  taking  of 
testimony  therein  the  jury  separated;  that 
is  to  say,  one  of  the  jurors  sitting  upon  and 
trying  the  said  cause,  to  wit,  W.  B.  Shealy, 
vacated  bis  seat  In  the  jury  box  without  the 
consent  of  the  court  or  counsel  being  heard, 
and  without  securing  a  suspension  of  the 
case,  and  while  a  witness  was  testifying,  and 
crossed  the  courtroom  to  the  water  cooler, 
and  then  went  out  of  the  courtrodm  into  the 
tiallway  north  of  the  courtroom,  returning 
some  few  minutes  afterwards." 

"(13)  B.ecause  after  the  taking  of  testimo- 
ny in  said  cause  and  after  argument  of  coun- 
sel and  charge  of  the  court,  and  the  jury 
was  retiring  to  consider  Its  verdict,  one  of 
the  jurors,  to  wit,  W,  B.  Shealy,  instead  of 
retiring  with  the  jury,  separated  from  them, 
going  outside  the  bar  of  this  court,  and  went 
across  the  courtroom,  retnming  to  the  jniy 
box  and  following  the  jury  oat  of  the  court- 
room, being  8^)aTate. 

"(18b)  Because  the  defendant  Is  informed 
and  believes  that  one  of  the  jurors  selected 
and  sworn  to  try  the  cause,  and  who  did  sit 
upon  and  try  said  cause  and  render  the  ver- 
dict herein  complained  of,  to  wit,  F.  N.  Puck- 
et,  and  who,  upon  his  examination  on  his  voir 
dire  before  being  selected  and  sworn  to  try 
said  cause,  stated  that  his  mind  was  un- 
biased and  nnprejndlced,  and  that  he  felt 
free  to  try  said  cause,  and  that  he  had  never 
expressed  his  opinion  as  to  the  guilt  or  in- 
nocence of  this  defendant  that  said  juror, 
the  said  F.  N.  Bucket,  was  biased  and  prej- 
udiced against  this  defendant  end  that  on 
the  morning  of  the  trial,  to  wit,  on  the  28th 
day  of  April,  1811,  the  said  F.  N.  Bucket  did 
express  his  opinion  of  the  defendant,  saying 
tliat  if  he  could  get  on  0ie  jury,  he  would 
break  up  that  killing  at  the  'prop' ;  that  this 
defendant  was  not  advised  of  such  statement 
by  said  juror  until  the  2d  of  May,  1911." 

As  to  the  tenth  ground  of  this  motion  com- 
plaining that  Ben  English  a  codefendant  on 
trial  with  the  plaintiff  in  error  was  takm 
from  the  court  during  the  argimient  of  coun- 
sel, we  fail  to  see  bow  this  could  have  In- 
juriously affected  the  defendant  The  said 
Ben  English  was  acquitted  in  the  same  ver- 
dict that  convicted  the  defendant  Had  he 
been  convicted,-  there  m^ht  be  some  ground 
of  complaint  on  his  behalf  as  to  this  actbm; 
but  we  cannot  see  that  this  defendant  was  at 
all  affected  thereby,  or  that  he  has  any  cause 
of  complaint  thereat 

As  to  the  elevfflith  and  thirteenth  of  these 
grounds  of  the  motion  for  new  trial  the  evi- 
dence in  support  thereof  falls  to  Show  such 
a  separation  of  the  Juror  Shealy  from  his 
fellows  as  would  warrant  us  on  that  ground 
In  reversing  the  judgm^t  of  the  trial  Judge 
in  the  premises.  It  Is  not  shown  that  the 
Juror  was  at  any  time  out  of  sight  of  the 
court  or  ot  his  fellows  and  that  he  did  not 
leave  the  courtroom  as  the  motloa  allies, 
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but  fot  up  from  Wm  seat  In  the  jury  box  and 
went  for  a  dilidc  of  water  to  tbe  watw  coolw 
a  few  test  away  ftom  tbe  Jott  box,  and  ttiat 
he  was  at  all  times  nndw  the  we  of  the 
court  and  within  bearing  of  the  witnesses 
testuying  In  the  cas&  We  do  not  ttilnk  this 
showing  would  warrant  a  rerersal  here, 
thoni^  we  think  that  It  was  Irregalar,  and  Is 
a  ^ctloe  that  Staonld  not  be  oicouraged. 

[S]  As  to  tbe  ground  of  the  motion  for  new 
trial  designated  as  "ISb."  while  there  are 
two  witnesses  who  tesUfled  by  ex  parte  af- 
fidavits to  remarks  made  by  the  Juror  Puck- 
et  In  their  hearing  that  Indicated  prejudice 
vpon  the  Juror's  part  against  the  dtfendant, 
yet  the  Juror  blmself  poalttTcOy  dwled  ever 
hsTing  made  any  such  remarks  as  those 
sworn  to  by  said  two  witnesses.  Here,  then, 
w«  have  a  omlllct  in  the  evidence  on  ttUs 
point.  This  court  has  settled  Oie  rule  that 
the  nUag  of  l^e  trial  court  upon  tbe  tesU- 
mtmy  produced  In  suEVort  and  In  dmlal  of  a 
ground  In  a  motion  for  new  trial  allying 
that  <me  of  the  Juron  was  Uased  against  the 
Bocused  and  bad  expressed  an  opinion  that 
be  was  guilty  before  the  trial  will  not  be  dis- 
turbed by  an  appellate  court,  whoe  the  evl- 
denoe  la  conflicting,  and  tha«  Is  nothing  to 
show  an  abuse  of  discretion.  Sudi  questions 
must  necessarily  be  left  largely  to  the  discre- 
tlcm  of  the  trial  Judge,  who  may  know  the 
witnesses  and  be  able  to  Judge  of  their  cred- 
IblUty.  Starke  v.  States  40  Fla.  41,  37 
South.  850;  Tates  v.  Stats,  26  Fla.  484,  7 
South.  880.  We  find  nothing  In  tbe  record  to 
■how  any  abuse  of  this  discretion  by  the  trial 
Judge  In  his  ruling  upon  this  ground  of  the 
motion  for  new  trial 

rinding  no  error,  tbe  Judgment  of  the  cir- 
cuit court  in  said  cause  Is  hereby  aflSrmed 
at  the  cost  of  Columbia  county  {  the  plaintiff 
In  error  having  been  adjud^  to  be  Insol- 
vent 

HOCEBB  and  PABKHILU  JJ.,  concur. 

WHITFIELD,  a  J.,  and  SSAGKLEFORD 
and  GOGKBIKJU  JJ-*  concur  In  tbe  opinion. 


BOWUAN  V.  AHET. 

(Supreme  Court  of  Florida,  Dlvidon  A.  Dse. 
1011.) 

Apfeai.  AMD  Ebbos  (|  874*)— Bbview— Scofb 

m  Obnkbal. 

Upon  appeal  from  a  temporary  restraining 
order  granted  on  notice,  Che  eaoities  ol  the 
bin  not  being  finallr  peased  upon,  when  the  (»n- 
tract  breathed  prima  fade  justmea  the  order, 
the  appellate  court  need  not  go  into  minute 
critical  examinatioD  to  see  if  some  portion  of 
the  contract  be  InTaUd. 

[Ed.  Note.— For  other  cases,  see  Appesl  and 
Bwor.  Dec  Dig.  |  874*1 


Appeal  from  Circuit  Court,  HUlaborough 
County;  J.  B.  Wall,  Judge. 

Suit  by  IR.  S.  Arey  against  I,  B.  Bowman. 
From  an  order  granting  a  temporary  Injunc- 
tion, defendant  appeals.  Affirmed. 

Wall  A  McKay,  for  appellant  H.  a  Gor- 
don and  y.  H.  Knight,  for  appellee, 

GOCKRELIi,  J.  This  Is  an  appeal  from 
an  order  granting  a  temporary  injunctlou, 
after  full  notice  and  conditioned  uixm  the 
giving  of  a  bond. 

It  appears  that  In  January,  1911,  Bowman 
sold  out  to  Arey  hta  "tailoring  and  gents' 
furnishings"  business  in  the  city  of  Tampa 
for  ¥1,000,  together  with  the  good  will  of 
the  business,  and  in  the  contract  of  sale 
stipulated  that  he  would  not  at  any  time 
within  five  years  engage  directly  or  Indi- 
rectly, either  as  agent,  principal,  servant,  or 
otherwise,  In  carrying  on,  conducting,  or  be- 
ing interested  In  the  said  business  of  "tail- 
oring and  gents*  famlsbli^"  In  Tampa,  and 
furthw  Included  In  the  sale  the  exclusive 
right  to  use  bis  name.  Notwithstanding 
tUs  contract  within  b  few  months  there- 
after the  said  Bowman  opened  burtness  In 
said  dty  under  the  neme  of  ^'Bowman,  tiie 
Tailor."  Bowman  answered,  among  other 
things,  that  his  present  business  was  not 
strictly  speaking,  tailoring,  but  that  he  had 
samples  to  show  customers;  that  he  did  the 
measuring,  sending  the  orders  to  the  large 
titles  In  the  North  to  be  made  up,  and,  up- 
on receipt,  d^verlng  them  to  his  customer. 

The  temporary  restraining  order  goes  only 
to  conducting  directly  or  indirectly  a  tailor- 
ing or  gents'  furnishing  bnslnon  In  Tampa, 
or  advertising  a  place  of  business  so  (fon- 
ducted,  until  the  fortha  order  of  the  court 
and  from  entering  into  further  contract,  dl- 
rectly  or  Indlrectiy,  or  as  the  agmit  of  an- 
other person,  to  furnish  Nothing  manufac- 
tured by  him,  or  made  Igr  blm  as  a  tailor,  or 
under  his  direction.  The  Injunction,  how- 
ever, permita  him  to  oomj^ete  the  orders  on 
hand. 

We  think  the  contract  ivlma  fade  Justifies 
the  restraining  order,  and  that  we  need  not 
now  go  into  a  minute  critical  examination  to 
see  If  tliere  be  not  some  pos^le  Invalidity 
In  some  portion  of  the  contract  The  court 
was  not  required  to  pass  finally  upon  the 
equities  of  t3w  bill,  nor  to  rule  upon  the  de- 
murrer Incorporated  In  tile  answer.  A  finsl 
hearing  has  not  been  reached,  nor  has  the 
demurrer  been  set  down  for  hearing. 

The  order  Is  afOrmed. 

WHITFIIDLD,  a  and  SHACKLD- 
FOBD,  3^  cmieur. 

TATLOB,  HOCKER,  and  PABKHUJJ, 
JJ.,  concur  in  the  opinion. 
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07  SOUTHBBN  BEPOBTSR 


(Fla. 


FRAMEUN  PHOSFHATB  CO.  T.  INTEKNA- 
HONAL  HARYESTBB  GO.  OF 
AMERICA. 

(Sapreme  Coart  of  Florida,  DiTiBion  A.  Dec. 
12,  1911.  Headnotea  FUed  Jan.  IS.  1912.) 

(BvUabiu  by  the  Court.) 

1.  PlJ:ADIHa    (I  285*)-^AMEADlfBnT— I>ISCBE- 
nON  OF  COUBI. 

While  tQQcb  must  Decessarilr  be  left  to 
the  judicial  discretion  of  the  trial  judge  in 
permitting  additional  or  new  pleas  to  be  filed 
by  a  defendant,  after  pleaa  alread;f  filed  b;  bim 
have  been  adjudged  to  be  defective  or  insuffi- 
cient, tbat  discretion  should  be  wisely  exercised. 
There  must  be  a  limit  to  pleading. 

[Ed.  Note.— For  other  cases,  see  Cleadins, 
Dec.  Dig.  i  285.*] 

2.  RBFEBsncB  (I  58*)— PowBBS  or  RsraBD— 

RuLiNOB  on  Flkadjivob. 

A  referee  is  substituted  for  the  court  or 
judge,  and  has  all  the  powers  thereof.  He  maj 
be  regarded  as  s  judge  ad  hoc  or  pro  bac  rice. 
While  a  referee,  out  of  deliea^  or  respect  for 
the  circuit  judge,  might  well  hesitate  or  refuse 
to  disturb  a  prior  ruling  made  by  the  circuit 
judge  upon  the  pleadings,  yet  the  referee  has 
the  same  power  to  change  such  prior  ruling  of 
the  circuit  judge  as  the  circuit  judge  himself 
would  hare  possessed,  had  no  order  of  refer- 
ence been  made. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  H  89,  90;  Dec  Dig.  |  68.*] 

8.  Plbadinq  (i  418*)— Waiveb  or  Objec- 
tions—PixAoina  OtEK— AUENDUBNT. 

Under  section  169S  of  the  General  Stat- 
utes of  1900.  pleadii^  over  or  amending  plead- 
ings after  Judgment  on  demnrrer  does  not 
widve  the  right  to  have  such  judgment  on  de- 
murrer reviewed  by  the  appellate  court 

[Ed.  Note.— For  other  cases,  sec  Pleading, 
Cent  Dig.  If  1403-1406;  Dec  Dlf.  f  418.*] 

4.  B11J.S  AND  N0TS8  (I  140*)— Waiter  or 

DEriNBEfr— Rknswal  NOIB. 

One  who  i^vea  a  note  in  renewal  of  an- 
other note,  with  knowledge  at  the  time  of  a 
partial  failure  of  the  consideration  for  the  orig- 
inal note,  or  false  representations  by  the  payee, 
etc.,  waives  such  defense,  and  cannot  set  it  up 
to  defeat «  recovery  on  ue  renewal  note.  Ana 
where  one  giving  such  renewal  note  either  had 
knowledge  of  such  facta  and  circumstances,  or 
by  tiie  exercise  of  ordinary  dUigence  could  hare 
discovered  them  and  ascertained  his  rights,  it 
became  his  doty  to  make  such  inquiry  and  in- 
vestigation before  executing  the  renewal  note, 
and  if  he  fails  to  do  so  he  Is  as  much  bound  as 
if  he  had  actual  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  85S-8S9;   De&  Dig.  I 

i4a*i 

6.  Pleading  (|  216*)  —  Ddcubbkb  —  Deteb- 
hination. 

Section  1444  of  the  General  Statutes  of 
1900  requires  that  "the  substantial  matters  of 
law  intended  to  be  argaed  shall  be  stated"  in  a 
demnrrer,  and,  when  a  demurrer  Is  addressed 
to  several  nleas,  "the  substantial  matters  of 
law  intended  to  be  argued"  in  support  of  such 
demurrer  should  be  stated  as  against  all  of 
such  pleas;  and  it  is  irregular  to  file  a  demur- 
rer without  fully  complying  with  this  statu- 
tory requirement  If,  however,  upon  a  bare  in- 
spection of  a  plea,  as  to  which  no  matters  of 
law  intended  to  be  argued  are  stated  in  the 
demurrer,  such  plea  is  found  to  be  so  faid^ 
and  defective  as  to  constitute  no  defense  to  the 
action,  the  court  would  be  warranted  In  sus- 
taining the  demurrer  to  ancb  plea*  as  well  as 


to  the  other  pleas  to  which  the  demurrer  was 
addressed,  which  were  found  to  be  defectfve. 

[Ed.  Mote.— For  otlier  cases,  see  Pl«uUng, 
Gent  Dig.  SI  6SS-689;  Dec.  Dig.  |  300.*} 

6.  Appeai,  and  Eaioa  (I  107S*)— BKmw— 
Habuless  Bbbob  —  Sntst  or  DErAni.T 

Judohent. 

It  is  irregular  and  technically  error  to  en- 
ter a  default  against  a  defendant,  while  one  of 
the  pleaa  filed  stands  undisposed  of.  If,  how- 
ever, upon  a  bare  inspection  of  the  plea,  it  is 
found  to  be  so  faulty  and  defecUve  as  to  con- 
stitute no  defense  to  tiie  action,  an  appeflate 
court  may  hold  such  error  harmless,  ana  refuse 
to  reverse  the  judgment,  especially  when  the 
transcript  of  the  record  does  not  show  that 
the  defendant  called  to  the  attention  of  the 
referee,  or  the  trial  ia6^,  as  the  case  m»  be. 
that  such  pleas  stood  nndisposed  of,  or  offered 
to  introduce  any  evidence  m  support  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1073.*] 

Error  to  GlKCuIt  G(nu%  Aladina  Coimty; 
W.  S.  Broome,  Btfwee. 

Action  by  the  Interoatlonal  Harvester  Com- 
pany of  America  against  the  Franklin  Phos- 
phate Company,  Judgment  for  plalntlfC,  and 
defendant  brings  error.  Affirmed. 

Hampton  ft  Hampton,  for  plaintiff  In  error. 
E.  O.  Baxtw  ud  F.  Y.  Smith,  for  defendant 

In  error. 

SHACKLEFORD,  J.  [t]  This  is  an  action 
brought  by  the  defendant  In  error  against 
the  plaintifC  In  error  upon  two  promissory 
notes  under  seal.  The  declaration  alleges 
that  such  notes  were  given  as  a  part  of  the 
purdiase  price  of  a  certain  machine,  sold  by 
the  plaintiff  to  the  defendant  It  Is  farther 
alleged  in  the  declaration  that  such  second 
note  was  "given  as  a  renewal  note  of  note 
No.  2019,  year  1908,  of  a  series  of  notes  given 
for  a  20  H.  P.  engine  machine,  which  was 
heretofore  delivered  to  the  defendant,  and. 
in  consideration  of  the  rraewal  contract  and 
extension  of  time  hereby  given,  the  defend- 
ant agreed  that  the  plaintiff  had  made  good 
all  its  representations,  warranties,  and  obli- 
gations in  the  sale  of  said  machine^  and 
that  it  (the  defendant)  had  no  equity,  right 
or  counterclalifl,  againat  this  or  either  of 
said  notes."  The  defendant  was  permitted 
to  file  four  sets  of  pleas,  to  all  of  which 
demurrers  were  interposed.  We  woold  again 
call  attention  to  what  we  said  as  to  the  ob- 
ject of  pleadings  and  what  should  charac- 
terize them  In  Seaboard  Air  Une  Ry.  v. 
Rentz,  60  Fla.  429,  54  South.  13.  We  would 
like  to  emphasize  this  statement  therein: 
"While  much  must  necessarily  be  left  to  the 
judldai  discretion  of  the  trial  judge  in  per- 
mitting additional  or  new  pleas  to  be  filed 
by  a  defendant,  after  pleas  already  filed  by 
him  have  been  adjudged  to  be  defective  or 
Insufficient,  that  discretion  should  be  wlsdy 
exercised.  There  must  be  a  limit  to  plead- 
ing. See  Hooker  v.  Forrester.  03  Fla.  882,  4S 
South.  241,  and  prior  decisions  of  thla  ooort 
therein  cited  upon  this  point" 
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Ten  errors  are  assigned,  all  of  which,  ex- 
the  last  three,  are  based  upon  the  orders 
statainlng  the  several  demurrers  to  the  dif- 
ferent pleaa,  while  the  last  three  question 
the  validity  of  the  final  Ja^ment  We  shall 
not  consider  the  assignments  In  detail,  but 
abaU  discnas  such  of  the  points  presented  as 
we  think  merit  treatment 

[21  Three  pleas  were  originally  filed,  the 
first  two  of  whl^  attempted  to  set  np  fail- 
ure of  consideration,  and  the  third  nndertook 
to  plead  ft  set-off.  The  demurrer  interposed 
to  all  of  snch  pleas  was  orerrnled  as  to  the 
first  two  and  snatalned  as  to  the  third.  The 
defendant  thai  filed  what  it  termed  first  and 
second  "additional**  pleas,  shortly  after  which, 
hy  agreement  of  counsel,  an  order  was  made, 
wherein  It  was  recited  that  such  cause  was 
"Werred  to  W.  S.  Broome,  Esquire,  a  prac- 
ticing attorney  at  law  at  the  bar  at  Oaines- 
Tllle,  Fla.,  as  a  referee,  with  full  power  to 
hear,  try,  and  determine  said  cause.  In  ac- 
ODTdanoe  with  the  statute  and  rules  of  prao- 
tlce  In  audi  cases  made  and  provided."  By 
igreonent  of'  counsel,  a  alight  amendment 
wss  made  In  the  declaration,  and  the  pleas 
of  the  deCendant,  filed  prior  to  such  amend- 
ment,  were  treated  as  filed  to  the  declaration 
ss  amended.  The  plaintlif  then  interposed  a 
demnrrer  to  the  "pleas  and  each  of  them," 
whidi  was  spedfically  sustained  as  to  the 
first  original  and  the  first  and  second  "addl- 
tlonar  {deaa.  but  nothing  whatever  is  said 
in  the  order  aa  to  the  second  original  plea. 
As  we  have  already  pointed  out,  the  circuit 
Judge  had  overruled  the  demurrer  as  to  the 
first  and  second  original  pleas,  which  left 
than  standing  at  the  time  the  order  of  ref- 
erence waa  made.  It  Is  strenuously  contend- 
ed by  the  defendant,  who  is  the  plaintiff  In 
error  bere,  that  the  ruling  of  the  circuit 
Judge  upon  the  dttnurrer  to  the  first  and 
second  original  pleas  "became  res  Judicata, 
ts  between  tile  parties,  and  could  only  be 
reviewed  or  reversed  upon  proper  writ  of 
error  by  the  appellate  court,"  and  that  "cer- 
tainly the  referee  had  no  right  or  authority 
In  law  to  have  reviewed  and  reversed  a  pre- 
eedlDg  Judgment  or  ruling  by  the  circuit 
Judge."  We  have  examined  the  authorities 
dted  hr  the  defendant,  and  are  of  the  opin- 
laa  tbat  ttier  do  not  aiutain  Its  contention. 
Tbe  second  paragraph  of  section  1600  of 
the  Genml  Statntw  of  1906,  whldi  section 
rdatea  to  tbe  powers  and  dntlea  of  a  ref- 
eree, Is  as  fbllowa: 

To  AJQow  Amendments.  He  shall  have 
the  same  power  over  the  pleadings  as  to  fil- 
ing additional  pleadings,  or  striking  out  or 
unending  the  pleadings,  aa  the  court  making 
the  reference  may  have." 

It]  We  would  also  mtet  to  the  discussion 
as  to  Uie  power  of  referees  tai  Jacksonville. 
T.  A  K.  W.  Bj.  Ga  T.  Lotftvrood,  38  Fla. 
57S,  IB  Sooth.  827.  Also  see  2ft  Amer.  A 
Eng.  Ikicy.  of  Iaw  ^  Ed.)  229.  and  17  Ency. 
of  PL  ft  Fr.  1016.' and  the  authorities  cited 
in  Oe  retpectlve  notes.   In  fin^  a  referee 


is  BUbstitated  for  the  court  or  Judge,  and 
has  all  tbe  powers  thereof.  Robertson  v. 
Wilson,  59  Fla.  400,  Bl  South.  849,  138  Am. 
St  Rep.  128.  He  may  be  regarded  as  a 
Judge  ad  hoc  or  pro  hac  vice.  It  can  hardly 
be  contended  that  a  Judge  would  not  hare 
the  power  to  change  any  of  the  rnlings  upon 
the  pleadings  prior  to  tbe  trial  of  the  cause. 
See  Mitchell  v.  Cbaires,  2  Fla.  18,  text  21, 
and  6  Ency.  of  PL  ft  Pr.  860.  If  the  circuit 
judge  could  have  changed  his  ruling  on  the 
demurrer,  it  would  seem  to  follow,  under  our 
statute,  with  such  an  order  of  reference  as 
w^B  made  In  the  Instant  case,  construed  in 
the  light  of  the  authorities,  that  the  referee 
could  likewise  chai^  the  ruling  made  by  the 
circuit  Judge  upon  the  d^urrer.  That  a 
referee,  out  of  delicacy  or  respect  for  tbe 
circuit  Judge,  might  well  hesitate  or  refuse 
to  disturb  a  prior  ruling  made  by  the  cir- 
cuit Judge  upon  the  pleadings  Is  beside  the 
question.  We  are  simply  to  determine  the 
power  of  tbe  referee.  In  passing,  we  would 
call  attention  to  the  distinction  between  an 
order  and  a  Judgment  See  23  Cyc.  667.  We 
would  also  remark  that  tbe  contention  of 
the  plaintiff  that  the  defendant,  by  pleading 
over  after  its  pleas  had  been  h^d  bad  on 
demurrer,  waived  the  right  to  have  such  rul- 
ing reviewed  by  the  appellate  court  la  unten- 
able. See  section  1603  of  the  General  Stat- 
utes of  1906,  and  Jones,  Yamum  ft  Co.  v. 
Townsend,  21  Fla.  431,  68  Am.  Rep.  676. 

[41  Having  found  that  the  referee  bad  the 
power  to  rule  upon  the  demurrer  Interposed 
to  the  different  pleas,  we  must  now  deter- 
mine the  correctness  of  such  ruling.  We 
have  already  copied  that  portion  of  the  dec- 
laration to  the  effect  that  the  second  note 
upon  whidi  the  action  was  based  was  a  re- 
newal note,  which  contained  certain  express 
stipolatlons,  which  It  is  unnecessary  for  na 
to  r^>eat  here.  It  Is  further  alleged  In  the 
declaration  Oiat  each  of  tbe  two  notes  upon 
which  the  action  was  based  was  given  in 
paymoit  for  a  certain  machine.  We  are  not 
informed  by  the  declaration  as  to  the  date 
of  the  s»tes  of  notes,  furthv  than  the  year 
1908,  for  which  the  second  note  was  e»eut> 
ed  on  the  Slst  day  of  April,  1909,  as  a  re- 
newal notfc  It  Is  Bnfilcl«at  to  say  that  tbe 
successive  pleas  of  the  defendant  to  which 
the  several  demurrers  were  sustained  formed 
an  uDRUccessful  attempt  nptm  the  part  (tf 
the  defendant,  as  we  read  the  pleas,  to  es- 
cape tbe  force  of  flie  dedsfon  of  this  court 
in  Padgett  Lewis,  B4  Fla.  177,  4S  South. 
29,  wherein  we  hdd: 

"One  who  gives  a  note  In  renewal  of  an- 
otiier  note,  with  knowledge  at  the  time  of  a 
partial  ^ure  of  the  coDsideratbm  for  the 
original  note,  or  fftlse  representations  by 
the  payee,  etc.,  waives  such  defense,  and  can* 
not  set  it  np  to  defeat  a  recovery  on  the  re- 
newal nota  And  where  one  giving  such 
raiewal  note  either  had  knowledge  of  such 
facts  and  drcumstances,  or  by  the  exercise 
of  ordinary  diligence  could  liave  discovered 
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them  ftud  ascertained  bis  rights.  It  became 
his  duty  to  make  saeh  inqnlry  and  Investi- 
gation btfore  raecutlng  the  renewal  not^ 
and  If  he  ftiUs  so  to  do  he  is  as  much  bound 
as  If  be  had  actual  knowledge  thereof.** 

Tbin  holding  was  followed  and  approved  In 
Hjm  T.  Tone  Mfg.  Co.,  68  Ela.  288,  60 
South.  48S.  We  think  that  ttiese  two  coses 
sustain  the  referee's  rulings  upon  the  de- 
murrers to  the  pleas,  and  that  further  dl» 
cusslon  thereof  Is  not  called  for.  Sheffield  t. 
International  Harrester  Co.,  8  Oa.  App.  874 
69  8.  B.  1113,  Is  also  w^  in  point 

ni  As  we  bare  previously  stated,  although 
the  first  demurrer  interposed  to  the  ideas 
upon  which  the  referee  was  called  to  pass 
purported  to  be  addressed  to  all  of  the  pleas, 
yet  the  referee  made  no  ruling  thoKon  as 
to  the  second  orlgbial  plea,  which  was,  per- 
haps, due  to  the  fact  that  no  '^substantial 
matters  of  law  Intoided  to  be  argued"  were 
stated  in  the  demurrer  as  to  such  plea,  as 
Is  required  sectlim  1444  of  the  General 
Statutes  of  1906.  See  Heafhcote  t.  Fair- 
banks, Horse  A  Co.,  60  Fla.'  97,  68  South. 
950.  Be  that  as  It  may,  at  the  hearing  upon 
the  last  demurrer  to  the  pleas,  the  referee 
made  the  following  order: 

"This  cause  coming  <m  to  be  heard  upon 
demurrer  of  plaintiff  to  the  amended  pleas 
of  defoidant  filed  In  said  cause  on  the  nde 
day  in  February,  1911,  and  due  notice  ut 
time  and  place  of  said  hearing  haviog  been 
given,  and  the  said  demurrer  having  been 
argued  by  counsd  for  respective  parUes, 
and  the  premises  considered.  It  Is  ordered 
and  adjudged  by  the  court  that  the  said 
dttuurrer  be  and  the  same  is  hereby  sus- 
tained as  to  each  and  every  ground  thereof, 
except  the  'first  ground  to  fourth  amended 
plea.  And  the  defendant  not  asking  leave 
or  moving  the  court  for  further  time  In 
vrhlch  to  amend  said  pleas,  or  file  other  pleas 
as  It  may  be  advised,  but  advising  the  court 
that  it  would  not  file  any  other  or  furth^ 
pleadings,  thereupon  the  plaintiff  moved 
the  court  for  Judgment  against  the  defendant 
upon  said  demurrer  and  the  failure  and  re- 
fusal of  the  defendant  to  plead  further. 
Thereupon  a  default  of  said  defendant  Is 
taken,  and  the  same  is  hereby  ratered  In 
compliance  therewith  upon  said  demurrer; 
wherefore  the  plaintiff  ou^t  to  have  and 
recover  of  and  from  the  defendant  its  dam- 
ages sustained  herein  by  reason  of  the  prem- 
ises. Thereopon  reforoice  for  further  pro- 
ceedings in  said  cause  will  be  bad  by  me, 
as  referee,  for  the  purpose  of  asseaslng  the 
plaintiff's  damages  herein. 

"Done  and  ordered  at  Gainesville,  Florida, 
this  2Sth  day  of  March.  A.  D.  1911. 

"W.  S.  Broome,  Referee." 

HI  Three  of  the  asslgumoits  are  based 
upon  this  ordcE;  It  Is  contended  that  it  ms 


error  to  enttt  a  defiiult  against  the  defwd- 
ant,  while  its  second  plea  stood  undisposed 
ot  Technically  this  was  undoubtedly  oror. 
See  Livingston  r.  I/Engle,  22  Fla.  427;  Asia 
T.  Hiser,  22  Fla.  S78;  Uvingston  t.  Anderson, 
80  Fla.  117.  n  South.  270;  UnUer  v.  Oeala 
Foundry  A  Madilne  Worto^  49  Fla.  188;  38 
South.  64.  While  Oils  Is  true.  If  it  is  clearly 
made  to  appear  that  the  defendant  was  not 
Injured  thereby,  we  must  hold  the  error  to 
be  harmless,  and  therefore  furnishes  no  suf- 
ficient ground  for  a  reyersal  of  the  Judg- 
ment See  livingston  v.  L'Stagle,  27  Fla. 
602,  8  South.  728 ;  Southern  Home  Insurance 
Go.  T.  Putnal,  S7  Fla.  199,  49  South.  922; 
Pensacola  Electric  Go.  t.  Biraett,  69  Fla. 
360,  62  South.  367.  An  Inspection  of  such 
second  original  plea  shovrs  that  it  is  opm 
to  the  same  grounds  of  objectltm  whldi  were 
sustained  1^  the  rtferee  to  subsequoit  pleas, 
which  more  fully  set  up  the  def^ise  attemirt- 
ed  to  be  set  up  in  such  second  original  plea. 
This  being  true,  the  referee  under  the  prln- 
c^le  enunciated  in  Heathcote  t.  Fairbanks, 
Morse  ft  Go.,  60  Fla.  97,  68  South.  960,  might 
well  have  found  the  plea  so  faul^  and  de- 
fective as  to  constitute  no  dtfoise,  and  have 
sustained  the  demurrer,  which  purported  to 
be  addressed  to  It  as  wdl  as  to  the  other 
pleas.  We  must  h<^  that  the  ruling,  though 
erroneous,  does  not  constitute  reversiUe  error. 

nils  brings  us  to  the  consideration  of  the 
last  assignment,  which  la  that  the  referee 
wred  In  entering  final  Judgmrait  The  only 
argumoit  made  In  its  brief  by  the  defendant 
In  support  of  this  assignment  Is  that  "Of 
course,  if  default  Judgment  was  Improperly 
entered,  and  if  the  defendant  was  entitled 
to  submit  testimony  In  support  of  its  plea, 
then  the  entwlng  of  the  final  Judgment  was 
error,  and  should  be  set  aside,  and  a  new- 
trial  awarded  to  the  defendant We  have 
already  disposed  of  the  assignments  predi- 
cated upon  the  entry  of  the  default  ad- 
versely to  the  contention  of  the  defendant 
80  that  there  would  seem  to  be  no  occasion  to 
discuss  this  last  assignment  We  would  add 
that  the  transcript  does  npt  show  that  the 
defendant  called  the  attention  of  the  referee 
to  the  fact  that  the  second  original  plea 
stood  undisposed  of,  or  offered  to  Introduce 
any  evidence  In  support  thereof.  This  being 
true,  the  defendant  mlg^t  well  be  deemed 
to  have  waived  sudi  plea.  See  Judge  t. 
Moore,  9  Fla.  269. 

No  reversible  error  having  been  made  to 
appear  to  us,  the  Judgmoat  must  be  af' 
firmed. 

WHITFIELD,  a  J.,  and  COGKBELI^  J., 

concur. 

TAYLOR,  HOCKBB,  and  PABKHILU  J  J., 
concur  In  the  oplnluk 
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GLABK  T.  STATE.    (No.  1M31.) 
CSnpnme  Oonrt  of  Mlmriislppt  Jan.  29, 1&12.} 

1.  CBiutiTAi,  Law  ({  447*)— Pabol  Btxdbnoi 
—Record. 

Parol  evidenee  la  hiadmimible  to  contradict 
the  record  of  a  court  of  record. 

[Ed.  Note. — For  other  cases,  aee  Oriminal 
Law,  Cent.  Dig.  |  1080;  Dec.  Dig-  I  447.*1 

2.  CuMZHAL  Law  (ft  1082*)— Objections— 
Waitkb. 

Under  Code  1906,  |  4936,  providing  that  a 
Judgment  sliall  not  be  reTeraed  because  of 
enumerated  errors,  unless  complained  of  in  the 
trial  conrt,  vbere  the  indictment  allegea  that 
accnsed  kuled  "Tohe  Wallace."  and  the  evi- 
dence shows  that  the  person  Ulled  was  "Tobe 
HoUis,**  there  la  a  failure  of  proo^  and  accused 
mar  raise  tte  ohjectioB  for  the  flmt  time  on 
appeal 

[Ed,  Note,r-For  otiier  caaei,  aee  Criminal 
lAW,  Gent.  mg.  I  2642;  Dee.  Dig.  1 1082.*] 

8.  BoMXCstom  (|  142*)— OBJicnonB— Waitkb. 

Where  an  Indictment  for  murder  charged 
the  killing  of  a  person  named,  and  the  evi- 
dence showed  the  killing  of  another  person, 
and  the  state  did  not  seek  to  correct  the  In- 
dictment to  correspond  to  the  proof  bj  amend- 
ment the  conviction  coold  not  oe  sustained,  on 
the  theory  that  the  trial  conrt  eouM  have 
amended  the  indictment,  «■  antiboriMd  Code 
1906. 1 1^ 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  254;  Dec.  Dig.  S  142.*] 

Bmitb,  diMenting. 

AOTeal  from  Glrcnlt  Oonrt;  LeHwe  Coan- 
tr;  P.  O.  Ohapmaii,  Special  Judge. 

Jim  Clark  wu  otrnvlcted  of  mnrdw,  and 
be  WLppettiB.  RsrerBed  and  Temanded,  and 
new  trial  granted. 

E.  D.  Stou^  for  appellant  Jas.  B.  McDow- 
ell, Asst.  AttT.  Oen^  for  the  Btata 

McLEAN,  J.  Tbe  appellant  waa  tried, 
ctniTlcted  of  murder,  and  sentenced  to  be 
lianged  for  the  killing  of  one  Tobe  Wallace. 
The  evidence  In  the  record  clearly  and  nn- 
eqnivocally,  beyond  question  or  cavil,  shows 
tbat  be  killed  Tobe  Hollia.  When  the  at- 
tention of  the  Attorney  General  was  called 
to  the  diacrepancy  between  tbe  indictment 
and  tbe  proof,  a  motion  for  a  certiorari 
was  made  in,  and  snstained  by,  this  court, 
and  in  pnrsuance  thereof  the  original  In- 
dictment and  tbe  original  transcribed  notes 
of  tbe  stenographer  were  sent  np  to  this 
court;  and  the  original  indictment  and  tbe 
original  transcribed  notes  of  tbe  stenogra- 
pher show  that  tbe  transcript  In  this  court 
la  correct  In  other  words,  not  only  tbe 
transcript  but  tbe  original  indictment  and 
tbe  original  transcribed  notes  of  the  stenog- 
rapher, show  that  appellant  waa  Indicted 
for  the  murder  of  Tobe  Wallace,  and  that 
be  kiUed  Tobe  HoUIs. 

[1]  There  is  not  one  single  Instruction,  ei- 
ther for  the  state  or  d^endant,  whl(^  di- 
rectly or  indirectly  refers  to  the  deceased  as 
Tobe  HolUs;  but  vpmi  the  ottaer  hand,  tbe 


party  killed.  In  each  and  every  Instruction, 
is  referred  to  as  '*tbe  deceased."  There  is 
no  effort  made  on  the  part  of  the  state  to 
show  by  any  sort  or  kind  of  evidence  that 
there  is  any  error  in  the  record  to  the  ef- 
fect that  the  name  of  the  deceased  was  Tobe 
Wallace,  Instead  of  Tobe  Hollls.  Only  rec- 
ord evidence  would  be  admissible  to  show 
this,  and  there  is  no  record  evidence  in  ex- 
istence; and,  of  coarse,  parol  evidence  Is 
clearly  Inadmissible  to  contradict  the  rec- 
ord. Jones,  Receiver,  t.  Williams,  62  Miss. 
183.  A  motion  In  tbe  lower  court  for  a 
new  trial  was  made  upon  tbe  ground  that 
tbe  verdict  was  contrary  to  the  law  and 
the  evidence,  and  such  is  one  of  the  assign- 
ments of  error. 

[2]  The  sole  and  single  question,  there- 
fore, is:  Can  this  court  afford  to  permit 
this  appellant  to  be  punished  In  the  face  of 
the  record,  which  shows  conduslvely  that  he 
la  not  guilty  of  the  crime  charged?  It  is 
insisted  that,  notwithstanding  tbe  record 
shows  that  it  was  Tobe  BoUls  who  was 
killed.  It  must  be  assumed  that  there  la 
some  mistake  In  tbe  record;  that  surely, 
if  upon  the  trial  in  the  court  below  the  evi- 
dence showed  that  It  was  Tobe  Hollls,  and 
not  Tobe  Wallace,  who  was  killed,  tbe  de- 
fendant would  have  objected  to  the  evidence 
as  to  tbe  killing  of  Tobe  Hollls;  and,  fur- 
ther, that  If  be  failed  to  object  be  waived  lilB 
right  and  that  the  objection  cannot  be  made 
for  the  first  time  In  this  court 

In  answer  we  say  that  when  a  person  Is 
upon  trial  for  his  life,  he  stands  at  every 
stage  of  tbe  trial  objecting  to  all  Illegal 
proceedings;  and  it  la  only  In  Instances  spec- 
ified by  the  statute  tbat  he  waives  those 
things  which  the  statute  makes  him  waive 
In  the  event  he  falls  to  object  Section  4936 
of  the  Code  of  1906  Is  as  follows:  "A  Judg- 
ment in  a  criminal  case  shall  not  be  re- 
versed because  the  transcript  of  the  record 
does  not  show  a  proper  organization  of  tbe 
court  below  or  of  tbe  grand  Jury,  or  where 
the  court  was  held,  or  that  the  prisoner  was 
present  in  conrt  during  the  trial  of  any  part 
of  it,  or  that  the  court  asked  him  if  be  bad 
anything  to  say  why  Judgment  should  not 
be  pronounced  against  him  upon  the  verdict 
or  because  of  any  error  or  omission  in  the 
case  in  the  court  below,  except  where  tbe 
errors  or  omissions  are  Jurisdictional  in 
their  character,  unless  the  record  shows 
that  tbe  errors  complained  of  were  made 
ground  of  special  exception  In  that  court" 
This  court  In  Bryant  v.  State,  66  Miss.  435, 
4  South.  843,  says  this:  "The  motion  for  a 
new  trial,  alleging  that  the  verdict  was  con- 
trary to  the  law  and  the  evidrace,  should 
have  been  sustained.  Section  1483  (which  is 
now  section  4936),  to  the  effect  that  no  Judg- 
ment shall  be  reversed  because  of  any  error 
or  omission  in  tbe  case  in  tbe  court  be- 
low, unless  tbe  record  shows  that  the  errors 
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complained  of  were  made  tbe  ground  of  spe- 
cial ezcQiUon'  In  audi  court,  does  not  operate 
In  any  case,  bo  as  to  anpply  the  proof  necee- 
sary  to  ebow.  that  the  ottwae  thaxgeA  had 
been  committed."  The  foUure  of  the  state 
to  make  out  Its  case  waa  the  neglect  to 
show  that  tbe  conntr,  In  which  the  offense 
was  charged  to  have  been  committed,  waa 
operating  under  tbe  local  option  law. 

It  seems  to  us  to  be  Juat  as  necessary  to 
prove  that  the  party  killed  waa  the  party 
alleged  in  the  indictment  to  hare  been  kill- 
ed, as  It  was  to  show  that  the  local  option 
law  was  in  force  In  the  ^^ant  Case.  It 
will  be  a  sad,  sad  day  in  the  Jurisprudence 
of  any  country  when  the  conrta  wUl  permit 
one  of  its  citisens  to  be  hong  for  the  com- 
mission of  a  crime  of  which  the  record  made 
by  the  state  completely  and  fully  acquits 
him  of  the  chaige.  The  standing  aside  from 
the  beaten  path  of  Immonorial  usage,  worn 
hard,  and  bare  by  the  fbotst^  of  our  fore- 
fathers in  the  law,  in  order  to  make  way  for 
the  passing  of  the  funeral  cortege,  brought 
about  by  a  too  liberal  construction  of  a  crim- 
inal statute  oiacted  tn  derogation  of  the 
common  law,  Ib  the  recognition  and  enforce- 
ment ot  too  dangerous  a  doctrine  to  comport 
with  the  humane  and  beneficent  conduct  of  a 
civilized  court  To  permit  the  conviction 
to  stand  in  a  case  where  the  party  la  charg- 
ed with  killing  <me  person,  and  where  the 
record  shows  coudnsively  that  he  killed  an 
entirely  different  person.  Is  akin  to  the  court 
joining  in  the  mob  and  executing  the  party 
under  the  form,  but  without  the  authority, 
of  law. 

This  court  held  in  Matthls  v.  State,  80 
Miss.  491,  82  South.  «,  that  It  would  decline 
to  pass  on  ob]ectl(nui  to  evidence  not  made 
In  the  court  below.  There  la  a  broad  dis- 
tinction Iwtween  a  failure  to  object  to  com- 
petent testimony,  and  where  the  record  con- 
citulvely  AowB  that  the  accused  la  inno- 
cent et  the  crime  charged  against  Urn.  In 
Hunt  T.  Stat^  61  Min.  577,  this  court  con- 
strued the  rennrd  in  that  case  to  mean  that 
the  appellant  was  tried  by  a  Jury  of  11  mm. 
No  objection  was  made  to  this  in  the  lower 
court,  no  exceptions  whatsoever  were  taken 
to  it,  and  the  matter  for  the  first  time  no- 
ticed or  obsored  wlien  the  case  reached 
this  court.  Aftw  a  full  consideration  of  the 
question,  it  was  the  unanimous  opinion  of 
all  the  Judges  composing  the  court  that  the 
conviction  was  unlawful;  the  court  stating 
tb»e  cannot  be  a  valid  Jury  trial  by  less 
than  12  men,  and  that  a  consmt  to  that  ef- 
fect by  a  criminal  is  absolutely  void.  The 
court  then  proceeds  to  draw  a  dlstinctksi 
betwe»i  merely  an  omission  to  show  tliat 
there  were  12  men  on  the  Jury,  and  where 
the  record  affirmatively  shows  that  there 
were  11  only.  Section  4836 .  passed  under 
review  by  this  court,  and  it  was  held  that 
there  was  nothing  in  that  section  whidi  al- 
tera the  rule  referred  to  and  announced, 
and  becawe  the  recdrd  affirmatively  showed 


that  tbe  accused  was  tried  1v  leas  than  12 
men  the  case  was  reversed. 

[t]  It  may  be  urged  that  undOT  sectltm 
IfiOS  of  the  Code  the  lower  court  had  the 
right  to  cause  tbe  indictment  in  this  case  to 
be  amended,  so  as  to  charge  tbe  defOuIant 
with  having  killed  Tobe  Hollis.  Section  IfiOS 
is  as  follows:  "Whenevw,  on  the  trial  of  an 
indictment  for  any  offense,  there  sliali  ap- 
pear to  be  any  variance  between  the  state- 
ment In  the  indictment  and  the  evidence  of- 
fered in  proof  thereof  *  *  *  in  the  name 
or  description  of  any  person  V>r  body  politic 
or  corporate,  therein  stated  or  alleged  to  be 
Injured  or  damaged,  or  intended  to  be  injur- 
ed or  damaged  by  the  commission  of  such 
offense,  or  In  the  Christian  name  or  sur- 
name, or  both,  or  other  description  whatever 
of  any  person  whomsoever,  therein  named  or 
described,  *  *  *  it  shall  and  may  be 
lawful  for  the  court  before  which  the  trial 
shall  be  had,  if  It  shall  consider  such  vari- 
ance not  material  to  the  merits  of  the  case, 
end  that  the  defendant  cannot  be  prejudiced 
thereby.  In  his  defense  on  the  merits,  to  or- 
der such  indictment  and  the  record  and  pro- 
ceedings in  the  court  to  be  amended  accord- 
ing to  the  proof,  whenever  It  may  be  deemed 
necessary  by  the  court  to  amend  such  indict- 
ment," etc.  In  Miller  v.  State,  53  Miss.  403. 
the  defendant  was  Indicted  for  an  assault 
with  a  deadly  weapon.  The  indictment  al- 
leged that  the  assault  waa  made  upon  one 
Blackman.  The  evidence  disclosed  that  the 
real  name  was  Blackburn.  Tbe  court  order- 
ed the  Indictment  to  be  amended  so  as  to 
correspond  with  the  proof.  This  court  held 
that  it  was  not  error  for  this  amendment  to 
be  made.  In  Wood  v.  State,  04  Miss.  761. 
2  South.  247,  the  Indictment  charged  that  the 
defendant  made  an  assault  upon  one  Socra- 
tus  Scott.  It  appeared  In  evidence  that  the 
name  of  the  Injured  party  was  Marion  Soc- 
ratns  Scott,  and  that  he  was  generally  known 
and  called  by  the  name  of  Crate  Scott  In 
this  court  an  objection  was  made  for  the 
first  time  that  there  was  a  fatal  variance  be- 
tween the  allegation  In  the  indictment  and 
the  evidence,  as  to  the  name  of  the  party, 
This  court  held  that  there  was  no  such  fatal 
variance.  In  MUler  v.  SUte,  68  Miss.  221, 
8  South.  273,  the  defendant  was  Indicted  for 
the  murder  of  one  James  Bowman.  The  evi- 
dence showed  that  the  true  name  was  Junius 
Bowman.  The  lower  court  permitted  the  In- 
dictment to  be  amended  so  as  to  correspond 
with  tiie  proof,  and  this  court  held  that  such 
was  not  error. 

All  of  these  cases  present  an  entirely  dlf- 
furoat  question  ftom  the  one  which  is  now 
presented  by  this  record.  If  the  court  In  the 
trial  of  tbe  case  at  bar  hai  ommded  tbe  in- 
dictment In  the  lower  court  bsfore  tbe  Jury 
had  returned  the  verdict,  the  question  would 
have  been  a  very  different  vi»  from  what  It 
is  now.  The  question  now  before  the  court 
is  not  whether  m  amendment  to  the  indtct- 
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ment  was  competent,  ao  u  to  make  the  alle- 
gations In  tbe  Indictmeot  correspond  with 
the  proof.  Upon  the  other  band,  the  record 
as  now  before  the  court  showg  that  appellant 
was  indicted  for  the  murder  of  one  person, 
and  the  evidence  shows  that  he  killed  an  en- 
tirely dlffereit  person.  We  are  left  to  con- 
jecture entirely  what  the  defendant  vonld 
ba?e  done,  had  the  state  attempted  to  cot* 
rect  the  Indictment  by  changing  tlie  name  In 
tbe  Indictment  from  Tobe  Wallace  to  Tobe 
HoUls. 

The  qneetton  which  this  record  presents  Is 
not  what  may  be  termed  a  technicality  In 
any  sense  of  the  term.  It  is  a  matter  of  siib< 
stantlve  right.  To  permit  a  person  to  be 
bailed  when  the  evidence  shows  that  he 
was  conrlcted  for  the  murder  of  a  person 
different  from  the  one  charged  in  the  Indfct- 
mat  is  ftbaoliitely  shocking  in  the  extreme. 
Oar  conscience  recoils  with  absolute  horror 
from  socfa  a  iKopoeltlon. 

Rerersed  and  rananded,  and  a  new  trial 
granted. 

SMITH.  J.  (dissenting).  AppeUant  was  In- 
dicted for  the  mnrder  of  Tobe  Wallace,  but 
in  the  bill  of  exceptions  the  name  of  the  de- 
ceased appears  aa  Tobe  Hollls,  thus  disclos- 
ing a  Tarlance  between  the  allegation  and 
proof  of  the  name  of  the  man  alleged  to  have 
beei  murdered.  No  motion  was  made  In  the 
coart  below  to  exclude  the  evldoice  of  the 
ground  of  Tartance.  nor  was  any  objection 
raising  thia  qaeetton  Interposed  in  the  court 
bdow  at  any  time,  either  before  or  after  ver- 
dict, and  no  auch  objectlcui  has  beoi  made 
bere  counsel.  This  point  was  raised  by 
tblfl  court  sua  sponte. 

Tbe  fact  is  that  appellant  was  tried  and 
convicted  for  the  murder  of  Tobe  Wallace, 
and  the  statement  of  bis  name  as  being  Tobe 
HoIUs  cr^  Into  tbe  bUl  of  «cce|)tipns  by 
error  In  the  making  up  of  the  same.  It  la 
manifest  from  this  record  that  all  parties 
tuMierrtood  that  the  dead  man,  about  whom 
tbe  witnesses  were  testifying,  was  the  man 
for  the  murder  of  whom  appellant  was  on 
trIaL  Appellant  himself  testified  as  a  wlt- 
nesi  in  hla  own  behalf,  and  In  his  direct  ex- 
andnatUm  the  following  Questions  and  an- 
swers an>ear:  "Q.  Jim,  they  accuse  you  of 
killing  Tobe  Hollls.  If  you  did  It,  bow  did 
you  come  to  do  it,  Jim?  A.  It  was  through 
an  acddcDt;  it  was  a  mistake  Q.  Now,  U 
yon  killed  Uiat  fellow,  t^  how  yon  come  to 
do  it?  A.  We  all  had  a  crap  game  there 
Saturday  night  Q.  Did  you  mean  to  kill 
Tobe  HoUis?  A.  No,  air;  I  did  not  •  •  • 
<^  Had  there  been  anything  between  yon 
and  Tobe  Hollie  at  aU?  A.  Ho,  sir.  Q.  On 
that  idgttt,  or  at  any  other  time?  A.  No, 
sir.  Q.  Did  yoa  eror  aee  Tobe  HolUs  before? 
A  Onoe  or  twlceu  Q.  Where  did  Tobe  Hol- 
Ua  lire?  A.  On  Mr.  Henderson's.  I  think. 
*  *  *  Q.  State  whether  or  not  yoa  had 
sny  HI  wUl,  malio^  or  bad  feeling  toward 
Tobe  HoUIa.  A.  Net  a  bit  In  the  worM. 


•  •  •  Q.  Which  one  did  you  shoot  at? 
A.  I  wasn't  after  Tobe  HoUlns.  I  was  after 
him,  but  I  shot  him.  Q.  Who  did  you  shoot 
at?  A.  This  fellow;  me  and  him  was  in  the 
dispute.  Q.  What  Is  his  name?  A.  I  don't 
know,  sir.  Q.  You  knew  Tobe  Holllns  better 
than  you  knew  him?  A.  Yes,  sir;  I  knew 
Tobe  Holllns."  (Note  that  tbe  deceased's 
name  is  here  glv^  as  Holllns.)  In  the  orlgl* 
nal  bill  of  exertions,  which  consists  of  the 
stenographer's '  transcribed  notes,  the  name 
of  the  deceased  sometimes  appears  as  Tobe 
Hollls  in  type,  but  most  of  the  time  It  ap- 
pears first  to  have  been  written  Tobe  Wal- 
lace with  a  typewriter,  and  then  a  line 
drawn  through  the  name  Wallace  and  Hollls 
written  above  It  It  appears  from  an  afll- 
davlt  filed  by  the  stenographer  that  his  orlg* 
Inal  notes  show  that  the  deceased  was  re- 
ferred to  throughout  the  evidence  by  the  wit- 
nesses as  Toue  Wallace,  but  that  one  of  the 
attorneys  in  some  of  his  questions  referred 
to  the  deceased  as  Tobe  Hollls,  and  that  in. 
transcribing  his  notes  he  thought  he  had 
probably  made  a  mistake  in  taking  the  name 
from  the  witnesses  aa  Wallace,  and  conse- 
quently made  the  correction  above  set  forth. 

I  have  set  out  the  foregoing  facts  simply 
to  show  the  absurd  result  to  which  the  error 
into  which  my  Brethrra  have  fallen  has  led 
them;  for,  of  course,  we  must  be  governed 
here  by  the  bill  of  exceptions,  and  cannot  go 
outside  of  It  In  order  to  ascertain  what  the 
evidence  In  the  court  below  was.  Conceding, 
then,  that  according  to  tbe  record  deceased's 
real  name  was  Hollls,  what  occuned  was 
simply  a  variance  betwem  the  name  of  the 
deceased  aa  alleged  in  the  indictment  and 
his  name  as  shown  by  the  evidence;  and  bad 
a  motion  been  made  by  the  district  attorn^, 
ev^  after  the  evidence  was  closed,  to  amend 
the  indictment  so  as  to  make  the  name 
of  tbe  deceaaed  therein  conform  to  tbe 
proof,  this  ftmendment  must  have  be&n  al- 
lowed under  section  1606  of  the  Code.  Had 
appellant .  called  the  attention  of  the  court 
and  of  the  district  attorney  to  this  variance 
by  interposing  an  objection  on  that  ground, 
this  amendment  would,  of  course,  have  been 
promptly  made,  and  the  defect  cured.  If 
the  defendant  desired  to  object  to  tt^ 
variance,  it  was  his  duty  to  do  this  before 
verdict,  BO  that  the  am^dment  to  the  In* 
dlctment  oould  be  made;  and,  falling  to  do 
this,  the  universal  rule,  so  far  as  I  am  aware, 
Is  that  he  waived  this  defect,  and  cannot 
thereafter  take  advantage  of  it  "Consensus 
tollit  errorem"  (the  acquieacoiee  of  a  party 
who  might  take  advantage  of  an  «Tor  ob- 
viates Its  effect)  is  one  of  the  most  tiementa- 
ry  of  the  common-law  maxims  of  procedure. 
Hughes,  Orounds  and  Rudlmrats  of  Law,  vol. 
2,  p.  445;  Broom's  Legal  Maxims  (8tb  Ed.) 
186.  In  eqilalnlng  thte  maxim  Mr.  Broom 
Bays:  "Where,  however,  ui  irregularity  has 
beoi  committed,  and  where  the  OKrastte 
party  knows  of  tbe  Irr^ularl^,  It  Is  a  fixed 
rule,  observed  as  well  tjy  courts  of  equity 
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as  of  common  law,  that  he  should  come  in 
the  lint  Instance  to  aTall  himself  of  It,  and 
not  allow  tito  otbOT  party  to  proceed  to  Incor 
«cpen8&  *It  Is  not  reasonable  afterwards  to 
allow  the  party  to  complain  of  that  Irregu- 
larity, of  whleh.  If  be  had  availed  himself 
In  the  first  Instance,  all  that  expense  would 
have  been  rendered  unnecessary/  And  there- 
fore, If  a  party,  after  any  sndi  Irregularity 
has  takm  place,  consents  to  a  proceeding 
whiefa,  by  Inslstfaig  on  the  irregnlarity,  he 
might  have  prevented,  he  waives  all  excep- 
tions to  the  Irregalarlty.  This  Is  a  doctrine 
long  eatabllethed  and  weU  known.  'Oonsmsns 
tolllt  rarorem*  Is  a  maxim  ot  the  common 
law,  and  the  dictate  of  common  sensa 
•  *  •  *A  nisn  who  does  not  «pea):  whm 
be  ought  shall  not  be  beard  when  be  desires 
to  speak.' "  Stter  t.  Surget,  10  Smedes  &  M. 
1B4;  Oreer  Bndi,  67  Hiss.  075;  fi^m- 
brongh  t.  Bagsdal^  69  Miss.  674^  18  South. 
830:  Railroad  Co.  t.  Gathey,  70  Mlas.  832, 
12  Sooth.  SB8 ;  Railroad  Oo.  t.  Founder,  82 
HlBS.  S68,  3S  SoDth.  IBS;  Walker  v.  Saun' 
ders,  1  Hiss.  Dec.  30;  Railroad  r.  Price,  72 
Mlas.  802,  18  Sooth.  416;  Wood  t.  State.  64 
Hiss.  781,  2  Bontb.  247;  Unger  t.  State,  42 
Utm.  642;  22  ]DnC7-  FU  ft  Fr.  629^  'If,  ex- 
c^t  where  some  counter  doctrine  presses 
with  a  superior  force  forbidding  a  party 
baa  reaoested  m  consented  to  any  st^ 
taken  in  the  proceedings,  or  If  at  the  time 
for  blm  to  object  thereto  he  did  not,  he 
cannot  afterward  conqflaln  of  It,  however 
contrary  it  was  to  bis  own  constitutional, 
statutory,  or  common-law  rights."  1  Bishop's 
Grim.  Procedure  (4th  Ed.)  |  11&  In  Klm- 
broiigh  T.  Bagsdale,  68  MIssl  677,^  the  court 
said:  The  sllgbtest  reflection  should  have 
suggested  that  in  that  way  only  (referring 
to  an  objection  before  verdicts  can  advantage 
be  taken  of  the  variance  between  the  cause 
of  action  as  stated  in  the  pleadings  and  that 
sought  to  be  proved."  In  Railroad  Co.  v. 
Gathey,  70  Miss.  888.  12  South.  264,  It  used 
this  language:  "There  was  a  fatal  variance 
between  the  declaratltm  and  the  evidence 
In  tills  case;  but  no  objection  was  made  on 
that  ground,  and*  as  an  amendment  would 
have  been  allowable,  so  as  to  conform  the 
pleading  to  the  evidence^  if  this  objection 
luLd  be^  made,  It  must  be  held  to  have  been 
waived,  and  cannot  be  made  available  here 
now." 

My  Brethren  have  misunderstood  the  case 
of  Wood  V.  State,  supra;  tat  they  say  that 
this  court  held  in  that  cam  that  there  ms 
no  fatal  variance  between  the  Indictment 
and  the  proof  with  reference  to  the  person 
assaulted.  What  the  court  In  fact  did  hold 
was  that,  although  there  may  have  been 
a  variance  between  the  indictment  and  the 
proof,  the  point,  not  having  been  made  In  the 
court  helow,  could  not  be  raised  in  the  Su- 
prenu  Court  for  the  first  tlm&  The  lan- 
guage of  the  court  tat  that  case  was  as  fol- 
lows: "The  Indictment  <Aarged  that  the 
appellant,  on  the  26th  day  of  July,  A.  D. 


1884,  In  and  uptm  one  Socratns  Scott,  did 
unlawfully  make  an  assault,'  etc  *  *  * 
It  appears  In  evidence  that  the  name  of 
the  injured  party  was  liarion  Socratna  Scott, 
and  that  he  was  generally  known  and  called 
by  the  name  of  'Crate*  Scott,  and  it  Is  con- 
ceded that  this  was  a  fatal  variance,  for 
which  the  conviction  must  be  aet  aside.  It  Is 
too  late  to  raise  the  objection.  If  the  point 
tiad  been  made  In  the  court  below,  it  would 
have  been  competent  f w  the  court  to  have 
directed  an  amendment  according  to  the 
name  proved.  Code  1880,  |  8061.  The  de- 
fndant;  not  having  Interposed  Us  objection 
In  tbe  court  b^w,  cannot  now  be  beard  to 
contplabL  Code  1880^  |  1488." 

In  addition  to  tbe  common-lav  rule  as 
beretaibetore  set  forth,  It  has  been  expressly 
held  that  under  section  1418  our  criminal 
statute  fji  Jeofails,  objections  on  account 
of  vananoes,  of  tbe  ebaracter  ba«  under 
consideration,  must  be  made  before  verdict, 
and,  if  not  oo  made,  cannot  thereafter  be 
taken  advantage  of.  Unger  r.  Stete,  4St  Wm. 
642;  Wood  v.  State,  64  Miss.  761,  2  South. 
247.  Bat  I  vlU  assume,  tm  tbe  sake  of 
tbe  argnmoit,  that  tbe  two  cases  Just  cited 
were  erroneously  decided  and  should  be 
overruled,  that  variances  between  aUegattona 
and  proof  are  not  Included  within  the  lan- 
guage of  section  1418  of  tbe  Ood«  and  that 
TnOttt  section  4086  of  the  Code  tbe  objection 
may  be  made  for  the  first  time  In  the  motion 
fOr  a  new  trial.  This  sectloo  (4886)  la 
as  follows:  "A  Judgment  in  a  criminal  case 
shall  not  bo  reversed'  •  •  •  because  of 
any  error  or  omlsslMi  In  the  case  in  the 
court  betow  except  where  the  vnon  or  omis- 
sions are  Jurisdictional  bi  their  charactw, 
unless  the  record  show  that  tbe  errors  cent* 
plained  of  were  made  ground  of  qtedal  ex- 
ception in  that  oonrt**  I  presume  that  it 
will  be  admitted  that,  under  this  section,  an 
objection  of  this  character  cannot  be  raised 
in  the  Supreme  Oonrt  tat  tbe  first  time. 
The  only  hint  which  tbe  motion  for  a  new 
trial  contains  of  an  obJectl<ai  on  this  gronufl 
Is  the  allegations  that  the  verdict  of  the 
Jury  Is  contra^  to  the  law  and  tiie  evidence, 
and  that  the  court  erred  In  admitting  evi- 
dence against  the  defendant  This  language 
is  entirely  too  vague  and  genmU  to  present 
tbe  point  to  the  court  for  consideration.  The 
objection  to  have  been  specific,  so 

that  tbe  conrl^s  attention  below  Would  bave 
been  directed  to  the  precise  point  wbldi  the 
appellant  desired  It  to  consider.  Oreer  v. 
Bush,  67  Miss.  676;  Alexander  v.  Flood,  77 
Miss.  927,  28  South.  787;  RiChburgerv.  State. 
90  Miss.  806,  44  South.  772.  "The  general 
rule  Is  that  the  grounds  must  be  stated  so 
spedficaUy  as  to  direct  the  attntion  of  tbe 
court  and  opposing  counsel  to  tiie  predae 
rors  complained  of.  A  mere  statement  of 
the  grounds,  without  further  spedflcationa. 
will  therefore  be  InsufBctent.  *Tho  pnrposo 
of  the  rule  la  to  direct  the  attention  of  the 
trial  court  to  the  alleged  erroneous  ruling. 
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and  to  present  to  the  appellftto  oonrt  the  pre- 
dae  vneetkm  tnvoKed.'  The  safest  conne 
la  to  aaalgn  ea<ib  error  with  the  same  paz^ 
tlcolarlty  aa  In  a  petition  In  error  or  an  aa- 
sfgnment  of  emura  on  appeaL**  14  Xkiey.  Pi. 
ft  Pr.  882. 

m  Alexander  r.  Flood,  anpra.  the  language 
of  Oie  court  la:  "Ihe  ofllce  of  a  motion  tor 
a  new  trial  also  remains  the  same  aa  be- 
fore, Til.,  to  apedfy  partlcolar  errors  anp- 
posed  to  hare  been  committed  dnring  the 
trial.  BT«a  In  criminal  cases,  though  capital, 
this  court  Is  forbidden  to  consider  errors  or 
omlssiais  not  assigned  In  the  court  below." 

lawage  of  the  statute  la,  *Vade  ground 
of  qwdal  evosptlon  hi  tiie  court  below."  The 
word  **8peGlal."  aa  defined  by  Webster,  means: 
Tartlcnlar;  peeoUar ;  dUferoit  from  others ; 
derigned  fbr  a  particular  purpose,  occasion, 
or  persm;  limited  in  range;  confined  to  a 
deflntte  field  of  acUon."  In  I>aic«r  t.  Lake, 
46  lfl«L  117,  a  wedal  demurror  was  defined 
by  tbB  court  to  be  one  In  which  **the  par- 
ticular deCecta  or  objections  are  pointed 
out"  It  ftdlowa,  therefore,  that  a  special 
exceptloii  Is  one  In  which  the  particular 
matter  or  tiUng  excepted  to  is  pointed  out 
If  la  genwal  exception  had  been  contemplat- 
ed, tile  W(»d  "special"  would  not  have  be^ 
used,  and  the  statute  would  simply  hare  read 
"made  ground  of  exception  in  the  court  be- 
low.- 

The  eases  of  Miller  r.  State,  58  Hiss.  408, 
BfUIer  T.  State,  68  Hiss.  221,  8  South.  278, 
and  Bryant  r.  State,  65  Hlsa.  4SS,  4  South. 
848,  are  not  hi  point,  for  tike  reason  that  tiie 
matto'  here  under  consideration  was  not 
thraein  involTed.  In  the  UuBt-named  case 
no  qneetlcm  ot  Tarianea  arose  at  all.  The 
counaetl  for  the  state  almply  failed  to  Intro- 
duce testimony  ahowlng  that  the  coun^  in 
whldi  the  offoiae  was  charged  to  have  be«i 
committed  was  operattatg  nnder  local  option 
law,  and,  alnoe  the  court  at  that  time  could 
not  take  Judicial  notice  of  that  Act,  the  mat- 
tax  stood  aa  If  the  sale  of  liquor  In  the  coun- 
ty was  legaL  This  being  true,  the  erldaice 
wholly  failed  to  show  the  commission  of  any 
crime.  Here  the  evidence  shows  abundantly 
the  commission  of  the  crime  intended  to  be 
charged  in  Uie  Indictment,  and  simply  con- 
tains a  yarfaoce  between  the  name  at  the 
deceased  aa  ccmtalned  In  the  Indictment  and 
the  proof! 

While  there  are  scmie  <rt)Jectiona— fbr  ex- 
ample, one  of  Jurladlctlonf— irtiich  thia  court 
on^t  to  raise  sua  sponte,  it  Is,  aside  from 
the  statutes  above  referred  to,  bad  practice 
for  it  to  do  so  when  the  objection  rentes  to 
any  wutrable  matter;  for  one  of  the  most 
frequent  methods  of  waiving  objectltms  of 
this  character  la  tm  counsel  to  simply  state 
that  be  will  make  no  point  mi  it  This  court 
is  one  ot  appAUate  Jurisdiction  only,  and  its 
office  Is  to  revise  the  action  of  the  court  be- 
low, and  not  to  originate  new  questions  here, 


not  acted  on  there.  In  Doe  v.  Natchez,  8 
Smedes  &  M.  205,  Chief  Justice  Sharkey  said: 
"It  Is  a  general  rule  that  questions  cannot 
be  raised  In  this  court  which  were  not  raised 
In  the  court  below.  It  Is  our  duty  to  review , 
the  decisions  of  the  court  below;  but,  If  we 
decide  new  questions,  not  raised  there,  we 
assume  original  Jurisdiction."  And  In  Oom- 
merdal  Bank  v.  Martin,  9  Smedes  &  U.  621, 
speaking  through  Mr.  Justice  Clayton,  It 
said:  "It  is  insisted  In  argument  that  the 
whole  proceedings  In  the  probate  court,  as 
set  out  In  the  record,  are  void;  that  the 
sale  nnder  them  Is  void,  and  consequently 
that  the  derivative  title  of  the  defendant  la 
void.  But  these  questions  were  not  present- 
ed In  the  court  below  at  all.  The  record  was 
read  without  objection,  and.  If  the  ques- 
tions had  been  there  raised,  those  matters 
might  possibly  have  been  supplied,  the  ab- 
sence of  which  It  Is  now  urge^  makes  the 
whole  void.  It  Is  said  It  was  right  to  exclude 
the  sherUTs  deeds,  because  the  proceedings 
In  the  probate  court  were  void.  That  point 
should  have  been  presented  by  exceptions  to 
the  admission  of  that  record.  This  court  Is 
called  on  to  correct  an  error  of  which  neither 
party  complained  In  the  court  below.  This 
Is  against  our  usual  mode  of  proceedings  in 
questlonB  of  this  kind,  and  would  convert 
this  into  a  court  of  original,  not  of  appellate, 
Jurlsdlctlcm."  See,  also,  Thompson  v.  Bank, 
8S  Miss.  261.  87  South.  646,  Edwards  v. 
Lumber  Co.,  92  Miss.  598,  46  South.  68,  and 
Ascher  A  Baxter  v.  M(vse  A  Co..  67  South. 
299,  this  day  decided. 

In  the  last-cited  case,  my  Brethren  say 
that  "thia  court  Is  strictly  a  court  of  review, 
and  It  is  only  In  rare  instances  where  the 
court  will  consider  the  merits  of  any  con- 
troversy, unless  passed  upon  in  the  lower 
court."  The  qualification  which  they  seem  to 
have  made  to  the  statement  that  "this  court 
Is  strictly  a  court  of  review"  appeani  there 
for  the  first  time,  so  far  as  I  am  awar^ 
In  the  decisions  of  this  court 

For  these  reasons,  I  am  unable  to  concur 
in  the  conduslou  reat^ed  by  my  Brethren. 


OADT  et  aL  v.  LINCOLN  et  aL  (No.  15,604.) 
(Supreme  Court  ot  MississippL  Jan.  29, 1912.) 
1.  Wills  (8  674*)— Test amsittabt  Tbusts— 

SPKNDTHRIF7  TbUSTB. 

A  will  nominated  B.  as  "executor  and  trns- 
tee  for  the  purposes  hereinafter  specified,"  and 
by  the  second  paragraph  devisee  to  B.,  "aa 
trustee,"  a  lively  stable,  to  be  held  in  trust  to 
apply  the  rents  and  profits  to  the  support  and 
msintenance  of  testator's  son  and  grandson,  or 
the  survivor,  and  upon  the  death  of  both  the 
property  to  become  a  part  of  the  estate  and  be 
eqnally  divided  between  another  son  and  daugh- 
ter. The  fifth  paragraph  provided  that,  as  to 
the  residue,  testator  willed  that  Us  "executor" 
should  sell  it,  as  he  deemed  advisable,  and  ap- 
ply the  proceeds:  First  to  testator's  debts; 
second,  by  applying  one-fourth  of  the  remain- 
der to  the  use  of  testator's  son  and  grandson. 
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named  in  paragraph  2,  "to  bt  held  hj  the  said 
B.,  as  trustee,  to  be  inveated  at  bis  discretion, 
and  applied,  as  directed,  In  nteteniie  to  the 
*  *  *  stable  propertj  In  item  se<»>iid";  and, 
third,  die  remaiiider  to  be  eqnallr  diTided  be* 
tween  the  other  son  and  danghter  above  re- 
ferred to,  and  paid  to  them  as  they  become  of 
age.  Held,  that  the  fifth  paragraph  did  not, 
as  did  the  second,  create  a  spendthrift  trnst  as 
to  the  proper^  devised  therein,  except  as  to 
that  part  of  the  proceeds  of  the  sale,  which 
was  for  the  use  of  testator's  son  and  srandaon 
named  in  the  second  paragraph. 

lEd.  Note.— For  other  caaes,  see  Wills,  Ookt 
Dig.  i  1&86 ;  Dec  Dig.  {  tj74.*] 

2.  Wiixa  (I  683*)— PowBB  or  Sali. 

While  a  devise  of  lands  to  an  executor  for 
sale  vesta  the  interest  in  the  lands  in  him,  a 
provision  that  certain  lands  shall  be  sold  by 
the  executor  confers  a  naked  power  of  sale, 
and  does  not  vest  title  in  the  execator. 

[Bd.  Note.— For  other  cases,  see  VFUlMt  Cent 
Dig.  H  1665-1661;  pee.  Dig.  |  60&*] 

8.  WXllbJI  686*)— TstrsT— Dukatioh— Fail- 

UBE  TO  BXBCUTB. 

Though  a  testamentary  trustee  does  not 
exercise  tne  trust  by  selling  the  property  and 
investing  the  proceeds  as  directed,  the  trust 
Continues,  since  equity  will  not  permit  a  trust 
to  fail  for  want  of  a  trustee. 

[E^d.  Note.— For  other  oases,  see  W3I\»,  Dec. 
Dig.  S  686.*] 

4.  TaUSTS  (S  101*)— TaSUMENTABT  Tbubts— 

I^BECnONS  FOB  SaLB. 

A  testamentary  tmst,  providing,  as  to  the 
residue,  that  "my  will  is  that  my  executor  shall 
without  ai^  order  of  the  court  sell  the  same  as 
he  sball  thinh  advisable  •  «  •  and  the  mon- 
ey arising  from  such  sales  *  *  *  he  shall 
apply"  by  paying  testator's  debts,  applying  one- 
fourth  of  the  remainder  to  the  nse  of  testator's 
son  and  grandson,  to  be  held  in  trust,  and  to  be 
invested  at  the  trustee's  discretion,  and  applied 
for  their  support,  and  the  remainder  to  be 
equally  divided  between  other  children.  HeM, 
that  the  direction  as  to  selling  the  property  was 
mandatory,  and  the  benefldaries  could  require 
it  to  be  sold. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent  Dig.  f  248;  Dec  Dig.  |  191.*] 

5.  OUABDIAK  AND  WABD  ({  S4*)— DUTIES. 

The  guardian  of  the  beneficiair  of  a  spend- 
thrift  trust  takes  the  proceeds  of  the  sale  of 
the  trust  property  hardened  with  the  trust,  be- 
ing the  trustee's  successor  as  to  sucb  proceeds. 

[Eld.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Dec  Dig.  i  84.*] 

6.  Tbubts  (S  202*)— Tbustbe  Salb— Dutt  or 

PURCHASBBS— APPUOAIION  Or  PbICB. 

The  purchasers  of  property,  sold  under  a 
testamentary  trust  directing  it  to  be  sold,  were 
not  bound  to  see  that  the  beneficiaries'  guard- 
ian, who  succeeded  to  the  duties  of  the  trustee, 
applied  the  money  as  directed  by  the  will 

[Ed.  Note.— For  other  cases,  see  Trnsts, 
Cent.  Dig.  |  272;  Dec.  Dig.  S  2^*] 

Appeal  from  Obancery  Court,  Lowndes 
County;  J.  F.  McCool,  Chancellor. 

Action  by  Burton  Cady  and  othen  imainst 
C>  L.  Lincoln  and  others.  From  a  decree  for 
defendants,  plaintiffs  appeal.  Affirmed. 

-J.  A.  Orr  and  D.  W.  Houston,  for  appel- 
lants. Wm.  Baldwin  and  C.  L.  Lincoln,  for 
aiv^lees. 

McLean,  J.  This  is  a  suit  bron^t  by 
Burton  Cady  and  Mrs.  Oazie  Cady  Hogan, 


Annie  L^sIl  Cady^  and  Fknide  Oady  agabut 
the  appellees,  wher^  tlw  oomplalnants  al- 
lege tbat  th^  are  the  owners,  and  the  de- 
fendant! are  in  poeeoeolon,  of  aqnareB  81  and 

32  in  the  dty  of  Ctdnmbne,  Lowndes  county, 
this  state,  aseertiDg  that  the  title  of  the  de- 
fendants to  tbla  property  is  noU  and  void, 
and  aaUnx  that  the  of  the  defendants 

be  canceled  as  <douda  upon  the  title  of  com- 
plainants and  that  the  same  be  remored. 
Ibe  commrai  sonroe  of  title  is  William  Cady, 
who  died  In  the  year  1876.  Mr.  Cady  ex- 
ecuted the  following  will: 

"In  the  name  of  God,  Amen.  I,  WUltam 
Cady*  of  the  city  of  Colnmbos,  county  of 
Lowndes  and  state  of  Mlssisai^i,  being  in 
feelAe  health  hot  of  sonnd  uid  dlqjoslng 
mind,  nwnory  and  understanding,  do  hereby 
make  this  my  last  wlU  and  testament,  hereby 
revoking  all  ftirmer  drills  bexetotan  made, 
that  Is  to  say: 

"First.  I  nonUnatab  constttate  and  mipolnt 
my  friend  Jamea  B.  Bell  as  execator  of  this 
my  last  will  and  testament  and  trustee  for  the 
purposes  hwelnaf ter  specifled,  and  having  full 
confidence  in  his  capacity,  prudmce  and  in- 
tegrity, it  is  my  will  that  he  ehaU  not  be  re< 
quired  to  give  wcurlty  for  the  dlsdiarge  of 
his  duties  as  such  executor  and  trustee, 
unkM  in  the  jndgm«it  and  discretion  of  the 
proper  court  it  should  at  any  time  become 
necessary  and  proper  to  require  it  of  him. 

"Second.  I  ^vep  devise  and  bequeath  to 
the  said  James  B.  Bell,  as  troatee,  that  cer- 
tain property  in  the  city  of  Columbus,  known 
as  the  'Eclipse  Livery  Stable'  including  the 
stables,  sheds  and  lots  thereto  attaclied.  to 
be  held  in  tmst  for  the  following  uses  and 
pnrpoaea,  to  wit:  The  rents.  Issues  and  prof- 
Its  of  the  said  property  to  be  applied  to  the 
suKwrt  and  maintenance  of  my  son  WlUiam 
Cady,  Jr.,  and  his  son  Burton  Cady,  or  sar- 
TiTor  in  ease  of  the  death  of  either.  In  the 
event  of  the  death  of  twtb,  the  said  property 
shall  return  to  and  become  a  part  of  my  es- 
tate, and  Le  equally  divided  between  my  son 
James  M.,Cady  and  my  daughter  Mary  Adel- 
la  Cady,  in  the  same  manner  as  the  other 
property  hereinafter  bequeathed  to  th&n. 

"Third.  I  give,  devise  and  bequeatn  to 
my  son  Jamee  M.  Cady  that  certain  property 
in  the  city  of  Columbus  known  as  the  'Horse 
Mansion,'  including  the  stables,  sheds,  and 
lots  thereto  attached,  to  have  and  to  hold 
during  the  term  of  his  natural  Ufe,  and  to 
the  heirs  of  his  body,  with  all  the  rente,  is- 
sues and  profits  of  the  same,  subject,  how- 
ever, tbat  the  said  James  M.  Cady,  or  my  ex- 
ecutor during  his  minority,  may  sell  and  dis- 
pose of  so  much  of  said  property  fronting  on 
Market  street  as  It  shall  be  found  profitably 
disposed  of  for  business  houses,  the  pro- 
ceeds of  such  sale,  or  so  much  as  may  be 
necessary,  to  be  applied  to  the  erection  of 
new  stables  on  the  rear  portion  of  said  pxt^ 
erty  now  occupied  by  stock  sheds  and  lots. 


•For  other  esses  sm  same  topic  and  seetlon  MVHBER  In  Deo.  Dis.  ft  Am.  Dig.  Key  No.  Bariss  ft  Bsp'r  ladases 
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"Fotirtb.  I  glTe,  devise  and  bequeath  to 
my  daughter  Mary  Adella  Cady  my  residence 
and  the  buildings  and  lots  thereto  attached, 
with  the  household  and  kitchen  furniture 
thereto  belonging,  in  the  city  of  Columbus, 
Cor  the  z«nainder  of  bw  natural  life,  with 
the  remainder  to  the  helm  of  her  body.  Pro- 
vided, faowew,  that  my  residence  shall  be 
oeciq>led  as  a  home  for  my  family,  to  wit, 
my  ctaUdrm  and  grandehlldren  now  llTing, 
so  long  as  tbev  >hftU  remain  together  as 
a  family,  the  necessary  sucplies  and  provl- 
flloiie  for  the  family  to  be  chai^eable  upon 
the  vnperty,  devised  In  items  two  (2)  and 
three  &),  nnless  my  son  William  and  his 
son  Barton  should  cease  to  live  with  the 
family.  In  whidi  case  It  shall  be  a  charge 
upon  the  pn^wrty  devised  to  my  sou  James 
H.  Cady  In  item  third. 

"Fifth.  As  to  the  reeldoe  of  real  and 
perscmal  estate,  my  wUl  1>  that  my  executor 
shall,  without  any  order  of  the  court,  sell  the 
same  aa  he  shall  think  advisable,  and  on  such 
terms  as  he  may  think  beet,  and  the  money 
arising  from  such  sales  and  from  the  col- 
leetlon  of  debts  due  me  and  an  oth»  eoorcee, 
be  shall  apply  as  tidlowa!  First,  be  shall 
pay  all  my  Just  debte;  eeeond,  one-fonrth 
of  the  remainder  he  shall  apply  to  the  use 
of  my  son  William  and  his  son  Bnrtcm,  to 
be  h^  by  the  said  James  B.  Bell  aa  trustee, 
to  be  invested  at  bis  discretion,  and  applied 
as  directed  In  r^renoe  to  tbe  lldlpae  Sta- 
ble' property  In  Item  eeoond;  third,  the  re- 
mainder to  be  equally  divided  between  my 
son  James  M.  Cady  and  my  daughter  Mary 
Adella  Cady,  and  paid  to  them  as  they  shall 
revectively  become  of  age. 

"Slxtb.  My  eon  James  M.  Oady  and  my 
daughter  Mary  Adella  Cady  are  to  have  and 
bear  Jointly  the  care  and  expense  of  the  ed- 
ucation and  malntoiance  of  my  grandchil- 
dren, Bobt^  Cady  and  Julia  Reddldc  The 
said  B<rt>by  Oady  and  JoUa  Reddlck  are  each 
to  receive  the  sum  of  five  hundred  dollars 
In  cash  when  tb^  become  of  age,  to  be  paid 
Jointly  by  Hie  said  James  M.  and  Hary 
Addia  Cady. 

-avrmth.  In  the  event  of  the  death  of  one 
or  more  of  my  said  dindrok  without  Issue, 
tlie  property  h»eln  devised  to  such  child 
■hall  be  equally  divided  between  the  surviv- 
ing diildren,  the  ahare  eo  coming,  however, 
to  my  son  William  to  be  held  by  said  trus- 
tee as  inovlded  in  lt«n  aectmd  of  this  will." 

The  propoty  in  controversy  is  Included  in 
the  residue  of  the  real  estate  mentioned  and 
referred  to  in  It«n  ttOk  of  the  will.  This 
will  was  probated  in  November,  1876.  At  the 
date  of  the  death  of  the  testator,  he  left 
two  children  living — his  son  William  Cady, 
Jr.,  who  was  the  fattier  of  Burton  Cady,  and 
the  testator's  son  James  M.  Cady,  who  was 
the  tether  of  complainants,  Annie  Ldgh 
Cady,  Fannie  Cady,  and  Mrs.  Ozzle  Qidy 
Hogan.  Mary  Adella  Cady  died,  before  her 
fatbw.  without  Issue.  William  Cady,  Jr., 
died  intestate  in  the  year  1882,  leaving  aa 


his  sole  heir  bis  son  Burton  Cady;  and 
James  U.  Cady  died  intestate  In  the  year 
1898,  and  left  as  his  sole  heirs  his  daughters 
Annie  Lei^  Cady,  Fannie  Cady,  and  Mrs. 
Ozzle  Cady  Hogan.  In  September,  1887, 
Burton  Cady,  who  was  at  that  time  a  minor, 
through  his  guardian  and  next  friend  EI.  P. 
Richards,  and  B.  P.  Rldiards,  guardian  of 
said  minor,  filed  a  bill  in  the  chancery  court 
of  Lowndes  county  against  Fannie  Leigh 
Cady,  who  was  the  wife  of  James  M.  Cady, 
and  Annie  L.  C^dy,  the  daughter  of  James  M. 
Cady,  for  the  sale  of  certain  property  for 
partition.  On  the  same  day  the  said  Burton 
Cady,  who  sued  through  and  by  his  guard- 
ian and  next  friend,  E.  P.  Richards,  and  E. 
P.  Richards,  guardian  of  said  Burton  Cady, 
also  exhibited  a  bill  of  complaint  In  said 
chancery  court  against  James  M.  Cady  for 
the  sale  for  partition  betwe^  Burton  Cady 
and  James  M.  Oady  of  cwtaln  property  there- 
in mentioned.  The  cause  first  instituted 
was  nmnbered  786.  and  the  cause  later  filed 
was  numbered  786  upon  tlie  do<A»t  of  said 
court.  In  October,  1887,  the  same  com- 
plainant filed  an  amended  bUl  in  said  court, 
numbered  780,  against  James  M.  Cady,  for 
the  sale  for  partition  betweoi  James  M. 
Oady  of  certain  property  ther^n  mentl<»ied, 
which  pnverty  taxilnded  said  sanarea  81  and 
82.  Subsequoitly  said  causes,  numbered  785 
and  786,  were  constdldated  and  heard  and 
determined  together,  and  one  decree  was  ren- 
dered adJuUcatlng  botb  causes.  In  October, 
1888,  a  decree  was  roidered  In  said  causes, 
wherein  it  was  ordered  that  the  property 
therein  named,  which  included  squares  81 
and  82,  siiould  be  sold  fbr  partitlfm  between 
the  said  Burton  Oady  and  James  U.  Oady. 
Under  that  decree  a  comml8sl<nier  was  ap- 
pointed to  sell  the  propwty.  The  property 
was  sold  by  the  commissioner.  The  sale  waa 
reported  to  the  court  and  confirmed.  Throng 
that  sale  the  defmdants  acquired  title  by 
mesne  conv^ances.  That  portion  of  the  pro- 
ceeds of  the  sale  of  said  squares  81  and  82 
coming  to  Burton  Cady  were  not  paid  to 
him,  but  undw  tbe  orders  of  the  court  were 
paid  to  E.  P.  Rldiarda,  the  duly  and  l^lly 
a^wtaited  and  qualified  guardian  of  said 
Burton  Cady. 

Subsequent  to  the  filing  of  said  bUla  in 
said  causes  numbered  735  and  736,  Mrs.  Julia 
A  Short  became  the  purchaser  at  execution 
sale  of  the  interest  of  James  M.  Cady  In  said 
squares  81  and  32,  issued  upon  a  Judgm«it 
ren<tored  against  James  M.  Cady  in  Decem- 
ber, 1887,  and  prior  to  the  decree  conflrmli^; 
the  sale  of  the  land  sold  under  an  order  of 
the  chancery  court,  Mrs.  Julia  A.  Short  filed 
her  petition  In  said  cause,  In  which  petition 
James  M.  Cady  united,  praying  that  she  bo 
permitted  to  Interplead,  and  that  the  pro- 
ceeds of  tbe  sale  made  by  the  commisi^ner, 
so  far  as  the  same  concerns  the  interest  of 
James  M.  Cady,  be  ordved  to  be  paid  to  iter 
as  the  pun^aser  of  his  intraeat  In  squares 
31  and  32.  In  accordance  with  Ou  final  de- 
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cree  entered  in  said  cans^  the  proceeds  of 
the  sale  of  sqnflre*  SI  and  32,  lo  far  as  the 
Interest  of  James  M.  Cady  was  concerned, 
were  ordered  to  be  paid  by  the  commissioner 
to  Mrs.  JuUa  A.  Short.  At  the  date  of  the 
rendition  of  this  decree,  James  H.  Oady  was 
alive  and  was  over  the  age  of  21  yeats,  and 
died  In  the  year  189a 

[1]  The  only  qneetlon  presented  by  this 
record  is  whether,  by  virtue  of  the  chancery 
proceedings,  the  purchaser  at  the  commis- 
sioners* sale  acquired  a  good  title  to  the 
property  embraced  in  item  fifth  of  the  will 
of  WflUaa  Oady,  deceased.  It  Is  contokded 
iQKm  the  part  ui  the  complainants  that  by 
Item  Kcoiid  of  said  will  what  Is  known  as 
a  "spradthrift  trust'*  was  created  in  favor 
of  testator*!  son,  WUllam  Oady,  and  grand- 
son, Burton  Cady,  with  remainder  orar  to 
co-GomplainantB;-  and,  second,  that  the  same 
Is  tme  of  the  prcqierty  devised  in  item  fifth 
of  the  will.  It  may  be,  and  It  doubtless  Is 
tnie,  that  ttie  contention  of  complainants  Is 
correct,  and  that  tiia  testator,  as  to  the  pn^ 
erty  mentioned  in  Item  seoomd  of  the  will, 
did  create  a  ''spendthrift  trust";  but  it  Is 
equally  certain  that  snch  Is  not  tiw  case  In 
so  far  as  It  rtiatea  to  tlte  devise  In  the  fifth 
Item  of  the  will.  An  ocamlnatloa  of  these 
two  items,  and  of  llie  iriwle  wUl,  win  clearly 
demomtrate  that  llie  property  enumerated 
In  Item  fifth  was  never  Intended  the  tee* 
tator  to  be  bound  with  the  same  trust  restric- 
tions and  condltlona  prescribed  by  the  tes- 
tator as  the  property  enumwated  In  Item 
seomd,  except  that  part  of  the  iwoceeds  ot 
sale  which  was  for  the  nse  of  ^vniUam  and 
Burton  Cady. 

It  wlU  be  noted.  In  the  first  place,  that 
James  B.  Btfl  was  constituted,  not  mily  er- 
ecutor,  but  also  tmste&  It  Is  true  an  etr 
ecutor  Is  a  tmMse^  yet  It  Is  manifest  from 
the  readily  of  this  wlU  that  the  testator 
had  clearly  In  his  nSnA  a  dlfferoiee  betw^ 
B^  as  executor  and  Bell  as  trustee.  In  Itun 
second  therein  lumed,  wbi<A  Is  the  "Edlpse 
Livery  StiUidV  the  ivoperty  was  devised 
to  Bell  as  tmstee.  This  is  the  only  ^vlston 
In  ttie  wHl  wherein  Bell  Is  named  as  trustee, 
except  as  to  the  proceeds  of  sale  of  the  prop- 
oty  ennmerated  In  Item  fifth.  All  of  the 
oflter  inovlslons  named  him  as  execntw.  In 
Item  fifth  the  testator  does  not  devise  the 
property  to  Bell— does  not  place  in  him  the 
title,  but  simply  directs  him  as  executor, 
without  any  order  of  the  courts  to  stil  this 
property,  If  advisable,  and  on  snch  terms 
as  he  shall  think  best;  and  the  mon^s  aris< 
Ing  from  such  sales  shall  be  applied  as  di- 
rected In  said  item  fifth,  but  the  part  going 
to  William  and  Burton  to  be  invested  as 
trustee,  and  applied  as  directed  In  reference 
to  the  "Eclipse  Stable  Propertr." 

[21  The  general  rule  is  that  a  devise  of 
lands  to  an  executor  for  sale  passes  the  inter- 
est in  the  lands,  but  that  a  devise  that  lands 
shall  be  sold  by  an  aecntor  confers  but  a 
naked  poww.   Cohea  v.  Jemlson,  68  Miss. 


510,  10  Sonth.  46.  The  second  subdivision 
of  Item  fifth  imvldes  that  one-fourth  of  the 
proceeds  of  sale,  after  paying  the  debts  of 
the  testator,  he  (that  Is,  the  execntor)  shall 
apply  (the  proceeds  of  sale)  "to  the  nse  ot 
my  son  William  Oady  and  his  srai  Burton 
Cady,  to  be  htid  by  said  James  B.  Bell,  as 
trustee,  to  be  Invested  at  Us  discretion,  and 
applied  as  directed  to  the  'Dcllpse  Stable 
Property'  In  Item  second."  It  is  manifest 
from  this  language  that  so  much  of  the  pro- 
ceeds of  sale  as^were  to  be  need  tm  William 
Cady  and  his  son,  Bnrton  Oady,  was  to  be 
held  by  said  Bell  as  trustee^  and  was  to  be 
Invested  at  his  discretion,  and  applied  as 
directed  to  the  "Bcllpse  Stable  Property"; 
but  this  related  entlrdy  and  alone  to  the 
proceeds  of  the  aala  nils  Is  not  at  all  de- 
batable. 

tl]  B^,  the  ezeeotor,  new  sold  the  prop- 
never  exerclaed  die  trust  confided  to 
lilm,  and.  In  view  ot  the  propoeltlon  that 
equUy  will  nemor  permit  m  trust  to  fan  tor 
the  want  of  a  trustse^  the  trust  still  existed. 
But  this  trust  was  not  In  tbs  v^ogeetj  It- 
self—that Is,  the  land— bnt  In  the  proceeds 
of  the  sale.  AU  of  the  debts  of  the  testator 
wne  paid,  and  omseqnently  no  one  was  in- 
twested  in  tide  property  except  the  iMnefl- 
darles  named  in  Item  fifth  of  the  wllL 

W  The  beneficiariM  Had  a  right  to  have 
0ilB  property  sOld,  not  only  ftir  the  purpose 
of  partition,  bot  nnder  the  exivess  dlreethms 
of  the  wllL  The  dlrecttm  as  to  sdling  the 
property  was  mandatory;  It  was  neoeasary 
to  sell  In  ordor  to  execute  the  trust  Bell, 
having  died  wlfliout  making  the  sale,  did  not 
countomand  the  direction  to  aelL  The  par* 
ties  In  Intarest  had  the  rl^t  to  demand  Oat 
the  pn^ier^  be  sold,  and  the  proceeds  be 
wed  and  allied  as  directed  Ij  Ote  will. 
Jamee  M.  Cady  and  Mary  Adella  were  to  re- 
ceive their  portlwa  ot  the  proceeds  of  aale 
when  they  arrived  at  age.  No  tmst  was  cre- 
ated as  to  the  proceeds  of  the  sale  of  this 
proporty,  whldi  passed  nndw  the  third  sub- 
division of  item  fifth,  except  to  pay  it  to 
the  parties  oitltled  to  it  The  proceeds  of 
the  sale  of  the  property,  as  spedfled  under 
the  second  snbdlvirixm  of  this  Item  of  the 
will,  were  paid  to  the  guardian  of  Biutmi 
Cady  nnder  Uie  order  and  dlrectlmu  of  Uie 
chancery  court 

[I]  0^  guardian  of  Burton  Cady  was  tbB 
successor  <tf  Bell,  as  trustee,  in  so  far  as 
Burton  Gady's  Interest  in  the  money  darlved 
from  the  sale  of  the  property  waa  con- 
cerned, ^ils  guardian  of  Burttm  Cady  took 
it  burdened  with  the  trust  Whether  he 
performed  his  tmst  or  not  Is  a  question  en- 
tirely foreign  to  this  lltigatl<HL 

[1]  It  surely  cannot  be  contended  that  tt 
was  the  duty  of  the  purchasers  of  the  prop- 
er^ to  supervise,  or  to  see  that  the  guardian 
of  Burton  Cady  used  and  applied  the  money 
as  directed  by  the  will.  All  that  coold  be 
expected  of  them  was  to  see  that  the  money 
was  paid  to  the  party  who  was  oatltled  to 
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itt  and  tlilt  party  at  that  time  was  the 
guardian  of  Bnrton  Gadr*  The  question  now 
before  the  conrt  Is  exactly  the  same  as  if 
Bell  had  sold  the  property.  Had  he  Bold 
TwAet  the  irlil,  the  purchaser  woiild  have 
aoQidied  a  food  tltla  He  would  not  have 
been  required  to  see  that  Bell  Invested  the 
proceeds  of  sale  and  dealt  with  it  as  the  will 
directed.  The  chancery  court,  upon  the 
death  ot  Bell,  simply  carried  out  the  dliee* 
tlons  of  the  testator  as  to  the  sale,  and  the 
money  was  paid  to  the  proper  party,  and 
DO  further  duty  dercdred  upm  the  purchas- 
er, U,  Indeed*  the  purdiaser  was  required  to 
see  that  the  money  was  paid  to  Burton's 
guardian. 

The  decree  at  the  chancellor  In  the  court 
below  was  in  accordance  with  this  opinion, 
and  the  aairn  <a  aflbrmed. 


ALLBN.  City  Mftrsfaal.  McOITIRB. 
(No.  16.483.) 
(Supreme  Court  of  MiaaUsippL  Jan.  29,  1912.) 

COHOTTTDTIONAI.  IiAW  3  58*)— PAMOK  Q  2*) 

— EXICOTITB  POWBBB. 

Const  1890,  I  124,  mntiag  to  the  6ot- 
anoT  power  to  grant  pardont  and  nmlt  anea, 
relates  to  Tlolatlona  Di  state  laws,  and  does  not 
apply  to  penaltiea  for  violations  of  munidpal 
ordinaDces;  and  Code  1900,  f  3884,  empower- 
Ing  tbe  mayor,  with  the  consent  of  the  board  of 
aldermen,  to  remit  fines  and  annnl  penaltiea  fbr 
violations  of  mnnldpal  OTdlnancea,  u  not  Inval- 
id, as  interfering  with  the  constitutional  i>ower 
of  pardon  committed  to  the  Governor. 

[Ed.  Note.^For  other  cases,  see  Constitntlon- 
M  Law,  Cent  Dig.  JJ  86-88;  Dec.  Dig.  |  BS 
Pardon.  Dec.  Dig.  f  2.*]  .     '  * 

Appeal  fn»&  Clrcnlt  Court,  Hlnda  County ; 
6. 0.  <Liyen,  GhancaDor. 

Habeas  corpus  by  T,  J.  McOnlre  against 
C  B.  Allen,  City  Marsbal  of  the  atj  of 
Jackson,  to  obtain  dlscha^  from  imprison- 
ment under  sentence  for  a  violation  of  a  dty 
ordinance.  From  an  order  releasing  petition- 
er, the  dty  marshal  appeals.  Affirmed. 

Louis  C  Hallam.  City  Pros.  Atty.,  for  ap- 
peilant  Potter  4  Hindman,  for  appellee. 

MATES,  a  J.  In  August,  1911,  T.  J.  Uc- 
Guire  was  convicted  In  the  court  of  the  i>o- 
lice  Justice  of  the  dty  of  Jackson  of  a  vio- 
lation of  the  munldpal  ordinances,  and  giv- 
en a  Jail  sentence  of  30  days  and  a  fine  of 
$100  and  costs.  Subsequently,  acting  under 
section  3384  of  the  Code  of  1906,  the  mayor 
and  board  of  aldermen  of  the  dty  remitted 
16  days  of  the  Jail  sentence  of  McGalre  on 
condition  that  he  pay  the  fine  and  costs.  It 
is  Indicated  that  the  fine  and  costs  were  paid, 
but  tbe  dty  marshal  refused  to  grant  Mc- 
Guire  a  release  in  accordance  with  the  di- 
rection of  the  mayor  and  board  of  aldermen. 
The  contention  of  the  marshal  Is  that  the 
statute  authorizing  the  mayor  and  board  of 
aldermen  to  remit  any  part  of  any  sentence 
Imposed  for  a  violation  of  the  ordinances  of 


the  town  is  void,  because  it  conflicts  with  tbe 
power  of  pardon  exduslvely  committed  to 
the  Governor  of  tbe  state  by  section  124  of 
tbe  Constitution  of  1890  of  fbe  state.  A  writ 
of  habeas  corpus  was  applied  for  by  Mc- 
Guire,  and  was  heard.  The  diancellor  Or- 
dered fb»  release  of  UcGuire,  and  from  this 
Judgment  an  aiq>eal  Is  -prosecuted  to  this 
court 

Section  8884  of  ISie  Code  provides  as  fol- 
lows: "The  mayor  shall  have  powa  to  re- 
mit fines  and  forfeitures,  and  to  vacate  and 
annul  penaltiea  of  all  Unda,  for  offenses 
(gainst  the  ordinances  of  the  mnnidpallty, 
1^  and  with  the  consent  of  the  board  of  al- 
dermen; but  a  fine  or  penalty  shall  not  be 
remitted  or  annulled  unless  tbe  reasons 
therefor  be  entered  on  the  minutes  by  the 
tletkt  together  with  and  as  a  part  of  the 
order  so  doing."  Counsel  prosecuting  this 
appeal  for  the  marshal  concedes  that  section 
8384  was  complied  with  In  every  particular, 
>  and  we  accept  tbe  concession  of  the  mar- 
sbal's  counsel  on  Ibis  pointy  though  the  rec- 
ord indicates  that  the  mayor  commuted  the 
sentence  in  August  and  tiie  board  acted  oa 
tlM  matter  in  Sqrtember.  Section  8384  of 
tbe  Code  clearly  contemplates  that  the  con- 
sent of  the  board  of  aldermen  shall  be  ob- 
tained before  the  remission  can  become  ef- 
fective. But,  as  stated,  It  seems  to  be  con- 
ceded In  this  record,  and  we  sball  accept  it 
as  true,  that  section  3384  was  complied  with, 
and  this  consent  of  tbe  board  of  aldermen 
obtained  prior  to  any  effect  given  tbe  remis- 
sion by  the  major  of  any  port  of  tbe  sen- 
tence. 

Zt  seems  to  be  weU  settled  that  section  124 
of  the  Constitution,  confiding  to  the  Gover- 
nor the  power  to  grant  reprieves  and  pardons 
and  to  remit  fines,  etc.,  has  no  application  to 
punishments  Imposed  by  virtue  of  municipal 
ordinances.  In  the  case  of  Gl^  of  Paris  v. 
Hinton  et  aL,  132  Ky.  684.  116  S.  W.  1197, 
19  Am.  &  Eng.  Ann.  Cas.  114,  and  note,  is 
found  the  best  discussion  of  this  subject  that 
we  have  been  able  to  find.  It  Is  held  In  the 
above  case,  citing  numerous  authorities,  that 
the  Governor  of  a  state  has  no  authority  to 
pardon  or  remit  a  fine  Imposed  on  one  who 
has  been  convicted  in  a  munldpal  court  of 
violating  a  municipal  ordinance.  The  power 
given  to  the  Governor  to  pardon  contemplates 
that  he  shall  have  this  power  only  In  regard 
to  infraction  of  state  laws,  and  not  munici- 
pal ordinances.  Of  course,  the  Legislature 
can  confide  the  power  to  the  Governor  to 
pardon  for  offenses  against  municipal  ordi- 
nances; but,  until  it  has  done  so,  he  has  no 
such  power  under  the  Constitution,  This 
question  la  so  ably  discussed  In  the  authori- 
ties above  dted  that  any  attempt  on  our  part 
to  add  any  thought  to  what  has  already  been 
said  would  be  futile  and  a  waste  of  time. 
Affirmed. 
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SITDABD  T.  SOTJTHBBN  ENGINE  ft  BOIL- 
ER WOBES.    <No.  14,782.) 
(Supreme  Court  of  Iflsiiwippf.    Not.  6,  1911.) 

1.  Taxation  (}  696*)— Collection— Sazx  or 
Pebsonal  Pbopebxt  —  Biqbt  to  Bedeeh  — 
Statdtobt  Pbovision. 

Code  1906,  |  4341.  provides  that  when 
taxes  are  BOt  paid  when  due.  and  safficient 
real  and  personal  estate  cannot  be  found  on 
which  to  leT7  the  same,  the  collector  shall 
make  a  list  of  persons  indebted  to  the  delin- 
quent and  advertise  such  indebtedness  for 
sale  in  the  manner  prescribed  for  the  sale  of 
personal  property  distrained,  and  shall  sell  the 
indebtednesH  of  iriiatever  kinds,  or  so  much  as 
may  be  necessary  to  pay -taxes  and  costs,  to 
the  highest  bidder,  and  make  an  assixnment 
thereof  to  tbe  purchaser,  and  authonze  the 
collector  to  lev^  on  shares  of  the  delinquent 
in  any  corporation  or  partner^iff  and  dispose 
of  them  as  if  levied  ander  execntion.  Section 
4342  provides  that  the  owner  of  "the  debts 
or  property  sold  under  the  last  preceding  sec- 
tions" shsJl  have  six  months  from  the  sale 
in  which  to  redeem  his  property.  Held,  that 
the  word  "sections,"  in  section  4342,  was  a 
clerical  error,  and  that  the  word  was  intended 
to  be  used  only  in  the  singular,  and  that  "tbe 
debts  or  properties  sold  under  the  last  preced- 
ing sections  referred  only  to  section  4341* 
and  hence  a  boiler  in  a  sawmill  plant,  sold  for 
taxes,  could  not  be  redeemed. 

[E^d.  Note.— For  otiier  eases.  se«  Taxation, 
Dec  Dig.  I  686.*] 

2.  Taxahoh  (|  5S2*)— Collectiok— Sale  of 
PE880MAL  Pbopkbtt— Void  Sale. 

The  sale  of  a  savnsill  plant  worth  several 
thousand  dollars  for  delinquent  taxes  amount- 
ing to  964,  when  the  collector  might  have  sold 
some  parts  of  the  machinery  withoot  sacri- 
ficing the  whole  mill  plant  by  sale,  was  in  ex- 
cess of  tbe  collector's  authority  to  seH,  and 
hence  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1177-11S4;  Dec  Dig.  |  682.*] 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A.  Wood,  Cbancellor. 

"To  be  officially  reported." 

BUI  by  the  fiontbent  Engliie  ft  Boiler 
Works  against  J.  F.  Stuard  and  another. 
Judgment  for  complainant,  and  defendants 
appeal.  Affirmed. 

On  February  1,  1807,  J.  H.  Long  was  the 
owner  of  certain  machinery,  worth  about 
fl,260,  which  he  had  purchased  in  October, 
1806,  from  the  Southern  Engine  ft  Boiler 
Worlds  under  an  agreement  which  recited 
that  the  title  was  to  be  reeerred  in  the 
Southern  Engine  ft  BoUer  Works  until  fuU 
payment  This  machinery  was  personal 
property,  being  located  upon  tbe  land  of  a 
third  party,  and  was  used  for  sawmill  pur- 
poses. Long  was  assessed  for  the  taxes  of 
lOOT  with  a  total  of  $2,62S  personalty;  the 
items  constituting  this  assessment  not  being 
specified,  but  consisting  of  the  sawmill  plant, 
of  which  the  machinery  here  in  question  had 
become  a  part.  After  the  taxes  had  become 
due.  Long  transferred  back  to  the  Southern 
Engine  ft  Boiler  Works  the  machinery  in  ques- 
tion, but  did  not  move  It  from  his  mill 
plant  On  February  IS,  1908,  Long  conveyed 
his  mill  plant  to  Fred  Herrlck,  one  of  tbe  de- 


fendants, for  the  siim  of  $S0O;  but  the  ma- 
chinery here  In  question  was  not  Included 
In  the  conveyance,  and  tbe  appellee  had  no 
notice  of  this  conveyance  until  several 
months  later,  when  it  was  placed  of  record. 
In  August,  1906,  the  tax  collector  sold  the 
mUl  plant  for  the  taxes  of  1907  due  thereon 
by  J.  H.  Long,  and  one  O'Neal  became  tbe 
purchaser  thereof  for  the  sum  of  S54,  and 
the  tax  collector  executed  him  a  deed  to  the 
mill  plant,  describing  It  as  "the  mill  plant"; 
no  description  of  any  of  the  machinery  con- 
stituting the  mill  plant  being  set  oat  in  the 
tax  collector^  deed.  Thereafter,  on  the  same 
day,  O'Neal,  for  a  consideration  of  f400, 
conveyed  back  the  said  "mill  plant"  to  Her- 
ride,  who  afterwards  sold  same  to  Stnard. 
the  appelant  here,  when  appellee,  for  the 
first  time,  learned  of  the  transaction.  There- 
upon appellee  filed  a  bill  In  chancery,  as- 
serting Its  claim  to  the  machinery  In  ques- 
tion, and  praying  for  a  discovery  and  an 
acconnting,  and  that  the  court  should  de- 
clare the  title  to  said  machinery  to  be  In 
the  appellant,  and  for  general  relief. 

The  appellee  relies  chledy  npon  two 
grounds  set  out  in  the  original  bUi,  which 
are:  First.  That  within  six  months  after 
the  tax  sale  the  Southern  Engine  ft  BoUer 
Works  made  a  tender  to  the  chancery  clerk 
of  the  amount  necessary  to  redeem  same, 
bashig  Its  right  to  do  so  on  section  4342  of 
the  Code  of  1906 ;  it  befn?  claimed  by  appel- 
lee that  this  section  refers  back  to  all  th«> 
preceding  sections,  including  section  4315. 
The  next  ground  relied  upon  by  appellee  i» 
that  in  making  tbe  sale  of  the  entire  mill 
plant  for  the  small  tax  due,  to  wit,  $54,  the 
sheriff  exceeded  his  authority,  and  tliat  be 
should  have  sold  a  small  part. of  the  machin- 
ery to  have  satisfied  the  debt,  and  that  for 
this  reason  the  sale  should  be  set  aside. 

Ford,  White  ft  Ford  and  McWillle  ft 
Thompson,  fbr  appellant  Obalmoa  Alexan- 
der, for  appellee. 

WHITFIELD,  O.  The  reporter  will  set 
out  fully  the  facts  in  the  case.  We  notice 
only  two  assignments  of  error. 

[1]  Sections  4341  and  4342  of  the  Code  of 
1906  are  as  follows: 

"4341.  If  tbe  taxes  assessed  shall  not  be 
paid  when  due,  and  suflScient  real  and  per- 
sonal estate  cannot  be  found  of  which  to 
levy  the  same,  the  collector  shall  ascertain 
who  are  Indebted  to  the  person  liable  for  the 
taxes,  and  shall  make  a  list  thereof,  and 
advertise  the  indebtedness  for  sale  at  the 
courthouse  door,  giving  five  days'  notice  In 
the  manner  prescribed  for  tbe  sale  of  person- 
al property  distrained;  and  shall  sell  the 
Indebtedness,  of  whatever  kind,  or  so  much 
as  may  be  necessary  to  pay  the  taxes  and 
costs,  to  the  highest  bidder,  for  cash,  and 
make  to  the  pnrchaser  an  assignment  there- 
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of ;  and  It  sball  be  nifflcieDt  to  describe  the 
same,  in  general  terms,  aa  tbe  Indebtedness 
of  the  debtor  to  tbe  purty  asBesaed  for  tax- 
es. Btatlng  as  near  the  amoant  as  can  be; 
and  such  Bale  and  assignment  shall  vest  the 
indebtedness  In  the  pnrchasor,  who  shall  be 
entitled  to  sue  for  and  collect  tbe  same. 
And  If  sufficient  Indebtedness  cannot  be 
fonnd  In  bis  county  to  make  the  whole  tax, 
the  collector  shall  certify  the  whole  or  the 
balance,  aa  the  case  ma;  be,  to  the  collector 
of  any  other  county  where  indebtedness  may 
exist;  and  the  collector  receiving  the  certif- 
icate shall  adTcrtise  and  sell  such  Indebted- 
neea.  and  collect  tbe  taxes,  with  fire  per 
centum  thereon,  and  pay  over  the  tax  to  the 
collector  from  wbom  the  assessment  was 
received.  After  the  indebtedness  shall  have 
been  advertised,  it  shall  not  be  lawful  for 
tbe  owner  thereof  to  sell,  assign,  collect,  or 
compromise  the  same  without  paying  tbe 
taxesL  And  Uie  tax  coUector  may  levy  on 
tbe  shares  or  Interest  of  the  dellnquait  tax- 
payer In  any  corporation,  company,  or  part- 
nership, and  dispose  of  the  same  as  U  levied 
on  under  execution. 

"4342.  Tbe  owner  of  the  debts  or  property 
sold  nndw  the  last  preceding  secUons  shall 
have  six  months  firom  tbe  day  of  sale  in 
wbldi  to  redeem  his  inroperty,  by  complying 
with  the  conditionB  prescribed  for  the  re- 
demption of  land  sold  for  taxes;  and  the 
assignmrat  of  the  ded>t  or  conveyance  of  tbe 
property  by  the  collector  shall  be  dealt  wltii 
as  provided  for  the  conveyance  of  lands  sold 
for  taxes.  The  time  for  redemption  shall 
not  prevoit  the  purchaser  from  exerdslng 
the  ri^ts  of  an  owner,  except  the  rteht  to 
compromise  or  Bell;  but,  In  case  of  redemp- 
tion, he  shall  be  responsible  fior  the  real 
value  of  wtM  he  may  have  realized  from 
ttte  Ostot  or  property." 

It  win  be  observed  that  in  section  4342  in 
tbe  second  line,  tbe  word  "sections"  is  in  tbe 
plural,  whereas.  In  Code  of  1882,  |  8827.  the 
word  la  "section"  In  the  slngnlhr.  It  Is  hi- 
slsted  for  tbe  appellee  that,  the  word  being 
In  the  plural  In  sectldn  4342,  the  whole 
phrase  reading  '*Cbe  last  preceding  sections." 
tbe  xed«Dptlon  ot  personal  property  provid- 
ed for  In  section  4842  applies  to  all  tbe  pre- 
ceding sectL(HU  back  to  section  4315,  inclu- 
sive. Bnt  the  examination  of  those  preceding 
sections  from  4S1S  to  4340,  Inclusive,  have 
no  reference  to  Qie  redemption  of  personal 
property.  Tim  language  in  section  4342,  "the 
debts  w  propoty  sold  under  tbe  last  pre- 
ceding sections,"  must  therefore  be  held  to 
refer  to  section  4341  only ;  that  la  to  say,  to 
the  debts  of  the  tax  dellnqnent,  and  tbe 
shares  or  Interest  which  he  may  own  in  any 
corporation,  company,  or  partnership.  We 
think  the  context  of  section  4342  clearly 
shows  Out  the  wwd  "secUmis,"  In  that  sec- 
tlott.  should  be  14  the  slngnlar.  and  that  tbe 
only  personal  property  in  respect  to  which 


redemption  Is  provided  for  Is  tiw  particular 
personal  property  enumerated  in  section 
4341.  It  was  simply  a  (derlcal  error,  put- 
ting the  word  "sections"  in  the  plural.  Sec- 
tion 3827  of  the  Code  of  1892  Is  idenUcal 
with  the  section  4342  of  the  Code  of  1906, 
except  that  tbe  word  la  "section,"  In  the  sin- 
gular in  section  3827  aforesaid.  This  being 
so.  we  are  unable  to  find  any  provision  In 
the  law  for  the  redemption  of  any  other  pee- 
sonal  property  than  that  described  In  section 
4341,  and  the  personal  proper^  here,  the 
sawmill  plant,  hicluding  the  boUw  involved, 
is  not,  of  course,  covered  by  said  section. 

[2]  But  the  tax  collector  sold  the  whole 
mill  plant,  worth  several  thousand  dollars, 
for  the  sum  of  about  $54  taxes.  It  would 
have  been  very  easy  for  the  tax  collector  to 
have  sold  some  part  of  the  machinery,  wlilch 
would  have  brought  this  small  amount  of 
taxes,  without  sacriflcing  tbe  whole  mill 
plant  by  snch  a  sale.  There  could  have 
been  no  practical  difficulty  about  doing  this. 
When  land  is  sold,  It  is  the  duty  of  the  tax 
collector  to  sell  the  Bmallest  legal  subdivi- 
sion of  a  large  tract  of  land  that  will  bring 
the  taxes.  Said  section  4S42,  in  providing 
for  the  redemption  of  the  personal  property 
therein,  dealt  with  methods  of  redemption 
analogous  to  the  mode  of  redemption  ob- 
taining where  land  is  sought  to  be  redeemed. 
The  sale  of  a  mill  plant  worth  several  thou- 
sand dollars,  for  tbe  trivial  sum  of  about  954, 
when  there  could  hare  been  no  possible 
practical  difficulty  in  sdling  a  small  part  of 
the  machinery,  or  some  small  portions  of  the 
things  belonging  to  the  machinery  and  re- 
aHzlng  tbe  taxes,  is  Ind^ientfble.  The  fflspro- 
portion  is  so  sbotidng  that  tbs  sale  must  be 
held  to  have  beat  In  excess  of  tbe  power  of 
the  tax  collector  to  s^,  an  act  of  gross  op- 
presslon,  for  which  tbe  sale  must  be  declare 
ed  void. 

¥BiR  CURIAM.  Tbe  above  opinion  Is 
adopted  as  tbe  oi^nl<m  of  tbe  court,  and  tor 
the  reasons  tber^  Indicated  the  decree  Is 
affirnwd. 


8ARDIS  &  D.  R.  CO.  v.  aORDAN. 
(No.  15,260.) 
(Supreme  Court  of  MissisGippi.  Jan.  29,  1912.) 

1.  Railboadb  (S  102*)— Pbivatb  Cbossinqs— 
Maintxhancs  bt  Cohpant— Dauaqes  roa 

NOKMAINTENAROK. 

It  Is  not  necessary,  to  antfaorlsa  recovery  of 
the  penalty  prescribed  by  Code  1906,  S  4068. 
making  it  the  duty  of  every  railroad  company  to 
maintain  suitable  crossings  for  plantation  roads, 
and  providing  that  for  failure  to  do  so  it  shall 
be  liaUe  to  pay  $200,  recoverable  by  Uie  person 
interested,  that  plaintiff  ahow  any  damage  to 
him,  in  addition  to  showing  failure  to  maintain 
a  suitable  croBsing,  though  actual  damage  may 
also  be  recovered  in  the  suit  for  the  penalty. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  102.*] 
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2.  Razumads  (I  102*}— Pbitatb  Cbossinob— 
Maihtbhahob  bt  OoKPAifT— Oordition  or 
OoNKBcnna  Roads. 

Code  1906.  i  4058.  reqalrin^  every  lallroad 
company  to  maintain  "convenient  and  snltable 
croBSinge"  for  necessary  plantation  roada,  and 
iminsioc  a  peual^  for  failure  to  do  so.  does  not 
require  evidence  that  the  zoad  leading  to  the 
crossing  la  in  as  "suitable  condition"  aa  the 
crossing  itself,  in  order  to  authorise  Teeoveiy  of 
the  penalty  for  failure  to  mf*ntft'n  the  eroannf 
in  a  suitable  condition. 

[Ed.  Note.— For  otiiw  oases,  sos  Railroads, 
Dec.  Dig,  I  102.*] 

Appeal  from  Glrcntt  Goort,  PanoUi  Oomtty; 
W.  A.  Boane,  Judge. 

Action  hj  Mrs.  S.  A.  Gordan  cgalnst  the 
Sardis  4  Delta  Railroad  Company.  From  a 
SiiSgaxmt  for  plalntUE,  defendant  appeals. 
AfDnned. 

Shands  &  Montgomeir*  tot  appellant 
Pearson,  IKUes  ft  Oarothers,  for  BmttOM. 

McLBAN,  J.  The  appellee  brought  suit  In 
the  circuit  of  Panola  county  against  appel- 
lant for  falluie  of  appellant  to  construct  and 
maintain  two  plantation  crossings  over  the 
line  of  the  defendant  company  and  through 
appellant^B  farm.  The  suit  was  for  the  stat- 
utory penalty  of  $25(^  as  provided  by  sec- 
tion 4058  Of  the  Code  of  1906.  and  In  addi- 
tion thereto  for  actual  damages  of  J200. 
The  cause  was  submitted  to  a  Jury,  and  the 
Jury  retomed  a  verdict  for  $260,  the  statn- 
tory  penalty.  It  is  urgently  Insisted  by  ap- 
pellant that  the  cause  should  be  reversed, 
and  two  reasons  are  assigned:  First,  that  in 
order  to  maintain  the  action  It  Is  necessary 
that  the  evidence  should  establish  that  the 
Irtaintlff  sustained  actual  damages;  and,  sec- 
ond, that  the  plantation  road  leading  to  the 
crossing  should  be  in  as  good  condltlim  as 
the  crossing  itself. 

[1]  An  examination  of  the  statute  will  dis- 
close that  there  Is  nothing  in  the  statute  (sec- 
tion 40S8)  from  which  It  can  be  inferred  that 
in  order  to  support  this  action  It  Is  at  all 
necessary  that  the  party  suing  should  show 
a  damage,  independent  of  the  failure  to 
maintain  a  suitable  crossing.  The  statute 
itself  Imposes  the  penalty  of  $250,  regardless 
of  any  damage  to  the  party  suing.  The  stat- 
ute itself  flxee  the  amount  to  be  recovered, 
and  conclusively  presumes  that  the  party  Is 
damaged  to  this  amount  The  fact  that  actu- 
al damages  may  also  be  recovered  in  the  suit 
for  the  penalty,  as  was  held  by  this  court  In 
Railroad  Co.  v.  Spencer,  72  Miss.  491,  17 
South.  168,  is  no  authority  whatever  for  the 
position  of  appellant  that,  in  order  to  main- 
tain the  suit,  the  evidence  must  show  that 
the  plaintiff  sustain  any  damages  at  all. 

[2]  As  to  the  second  ^proposition,  that  the 
road  leading  to  the  crossing  mast  be  In  as 
"suitable"  condition  as  the  crossing  itself. 
It  is  equally  without  any  merit  If  the  con- 
tention of  the  appellant  were  sound,  it  would 


result  In  requiring  ranroad  companies  to 
buUd  and  matntala  tbair  crossbigt  out  (tf  the 
same  mat^lal  that  the  plantation  roads  were 
constructed.  As  to  whethw  the  crondngs  are 
convttiient  and  suitable  is  a  question  of  fiict 
to  be  determined  by  the  Jury  under  proper 
instructions  from  the  court. 

We  see  no  error  in  the  record,  and  the 
case  la  afflrmed.* 


PENNINGTON  v.  RITCHIE.   (No.  1B,S23.) 
(Supreme  Court  of  MississippL   Jan.  29,  1912.) 
Affkal  Airn  Ebbob  (|  47*>~JiTBi8nzoTioiiAL 

AUOtTHl^ATTACHUENT  PBOCBBOinOS. 

Where  the  verdict,  In  replevin  by  a  tenant 
after  property  valued  at  $47.80  wss  distrained 
by  the  landlord  under  an  attachment  for  $7S 
for  rent  merely  found  that  the  attachment  was 
rightfully  sued  out  and  the  Judgment  thereon 
merely  required  the  tenant  to  restore  the  prop- 
erty replevied,  or,  in  default  thereof,  that  the 
landlord  recover  $47.80  from  the  tenant  and  his 
saretieB.  the  amount  stated  in  the  attachment 
affidavit,  $76,  Is  the  jurisdictional  amount,  giv- 
ing the  Supnme  Court  jurisdiction  on  appeaL 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  202-226 ;  Dec  Dfe.  I  47.»1 

Appeal  from  Circuit  Court  Lincoln  Coun- 
ty; D.  M.  MlUer,  Judg& 

Distraint  proceedings  by  J.  T.  Ritchie 
against  W.  E.  P^nington,  In  which  defend- 
ant replevied  the  attached  property.  From  a 
Judgment  for  plaintiff,  compelling  restora- 
tion of  the  replevied  property,  defendant  ap- 
peals. Motion  to  dismiss  overruled. 

J.  H.  SnmraU*  Cor  the  motion.  IL  HcGul- 
louA  osipoBeA, 

SMITH,  J.  Appellee  sued  out  an  attach- 
ment against  appellant  and  one  D.  B.  Rock- 
hold  for  the  sum  of  $75  for  rent  in  arrears 
alleged  to  be  due  him  as  landlord.  The  writ 
was  by  Uie  constable  levied  upon  certain  agri- 
cultural products,  valued  by  him  at  tbe  sum 
of  $47.80.  Appellant  r^levied  the  .property 
under  the  provisions  of  section  2856  of  the 
Code,  and  in  due  course  appeared  and  prose- 
cuted his  claim  In  the  court  of  the  Justice  of 
the  pMce  who  issued  the  writ  The  trial  in 
that  court  having  resulted  in  favor  of  the 
landlord,  the  cause  was  appealed  to  the  dr- 
cnlt  court  wliereln  the  verdict  of  the  Jury 
was  as  follows:  "We,  the  Jury,  find  for  the 
plaintiff,  that  the  attadunent  was  rightfully 
sued  out"  Upon  this  verdict  a  judgment 
was  entered  directing  aiM>ellant  to  restore 
the  property  replevied  him,  and,  in  default 
thereof,  that  appellee  recover  of  him  and  his 
sureties  the  sum  of  $47.80,  the  value  of  the 
property  as  shown  by  the  return  of  the  con- 
stable upon  the  attachment  wrtt.  The  ground 
of  the  motion  to  dismiss  is  that  according  to 
the  Judgment  rendered,  the  amount  in  con- 
troversy Is  only  $47.80,  and  that  ODnaeqiiait- 
ly  an  appeal  does  not  lie  from  the  Judgment 
of  the  court  below. 
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In  Biddle  t.  Paine,  74  Miss.  498,  21  Soatta. 
2S0,  it  waa  held  tlut  the  test  of  the  Jnrlsdlo 
tlon  of  this  court  In  cases  of  this  character 
is  the  amount  distrained  for  as  fixed  by  the 
Judgment  of  the  court  below.  In  the  case  at 
bar  this  amount  was  not  fixed  by  the  Judg- 
ment; the  verdict  being  wholly  silent  as  to 
that  feature  of  the  case.  Where  this  amount 
Is  not  fixed  by  the  verdict  and  Judgment,  the 
only  way  the  amount  in  controversy  can  be 
ascertained  Is  from  the  affidavit  In  attach- 
ment, the  amqnnt  for  which  the  landlord 
might  have  obtained  ^dgment.  Schlicht  v. 
Callicott.  76  Hiss.  487,  24  South.  869. 

As  the  amount  alleged  In  the  affidavit  Is 
fIS,  the  motion  to  dismiss  Is  overruled. 


SantLBT  T.  STATD.    (No.  3JSJS80.) 
(Snpreme  Conrt  ot  IQsrisrippi  Jan.  16, 1912.) 

WkAPOHB  (I  11*)— GABBTIIfO  WUPOHS— PlTB- 
SOTT  OF  GbIICINAL— "PUBSUZT  Or  AH  BlSOAP- 

ZHO  OrFEnnsB." 

A  deputy  sheriff  of  one  coon^',  who  goes 
into  another  coanty  to  arrest  one  chari;ed  with 
crime  in  the  former  conn^,  after  learning  that 
such  person  is  in  the  latter  coon^,  is  not  in 
"pnrsoit  of  an  escaping  offender,"  within  Code 
1906, 1 1404,  and  has  no  more  authority  to  ar- 
rest the  offender,  and  no  more  right  to  carry  a 
weapon,  than  any  other  dtisen  has. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  ||  10-14;  Dec.  Dig.  1 11.*] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
tr;  Jno.  L.  BudLley,  Judge. 

George  Shirl^  was  convicted  of  carrying 
concealed  weapcms,  and  he  appeals.  Af- 
firmed. 

The  state's  witnesses  testified  that  defend- 
ant had  a  concealed  weapon  on  his  person 
in  a  drug  store  at  the  time  he  was  reported. 
His  defense  was  that  he  was  a  deputy  sher- 
iff of  Harrison  county,  and  that  he  was  in 
Wayne  county  for  the  purpose  of  arresting 
a  person  charged  with  crime  In  Harrison 
county.  He  was  not  then  engaged  In  the 
pursuit  of  an  escaped  offender,  nor  had  be 
been  deputized  by  the  sheriff  of  Wayne  coun- 
ty to  make  an  arrest 

On  the  trial  the  court  gave  the  following 
instruction  for  the  state:  '^he  court  charg- 
es the  jury  that  the  fact  that  the  defendant 
was  a  duly  deputized  deputy  sheriff  of  Har- 
rison county  gave  him  no  right  to  serve  war- 
rants or  carry  a  pistol  in  Wayne  county, 
and  if  the  Jury  believes  ftom  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
carried  concealed  In  whole  or  In  part  a  pis- 
tol, as  testified  about,  then  they  must  find 
him  gollty.  even  though  they  may  further 
believe  that  he  was  a  d^ty  sherifl  of  Har- 
rison county  at  the  time." 

The  court  refused  the  following  Instruc- 
tion for  the  defendant:  "The  conrt  Instructs 
the  JoTT  that  if  they  believe  from  the  evi- 
dence that  the  defendant  was,  at  the  time  of 


the  alleged  carrying  of  the  pistol  concealed, 
a  peace  officer  In  discha^  of  his  duties, 
then  the  Jury  Bbovld  And  the  defondant  not 

guilty." 

W.  H.  Uaybln.  fbr  WpeUant  Jas.  R.  Mc- 
Dowell, ABSt  At^.  Gen.,  for  the  State. 

SMITH,  J.  j^ipellant;  a  deimty  ahwlff  of 
.Harrison  coanty,  vas  convicted  in  Wayne 
county  of  carrying  concealed  weapfms.  Or- 
dinarily, when  the  shwlff  of  one  county  goes 
into  another  oonnty,  he  has  no  more  rl^t 
to  carry  a  weapon  concealed  tiban  has  any 
other  luivate  ddaoL  ApptiOant  dalms,  how- 
evw,  that  In  this  Instance  he  had  the  right 
to  carry  a  weapon  concealed,  for  the  reason 
that  he  had  gone  Into  Wayne  ooon^  to  ar- 
rest certain  parties  for  whom  be  bad  wax^ 
rants  Issued  by  the  clerk  of  the  drcnit  conrt 
of  Harrlscm  county  and  addressed  to  the 
BberUf  of  Harrison  oonnty.  He  was  not  in 
pursuit  of  escaped  offenders,  within  the 
meaning  of  section  1464  of  the  Oode  of  1906, 
but  had  slmidy  heard  that  the  parties  for 
.whom  be  had  tb»  warrants  were  In  Wayne 
county.  As  deputy  sheriff  of  Harrison  coun- 
ty, appelant  was  wltliont  authority  to  <ex»- 
cute  these  warrants  In  Wayne  cotmty,  had 
no  more  authority  tiiere  to  nuke  arrests  than 
any  other  private  dtisen  had,  and,  cons» 
quently,  no  more  right  to  carry  a  weapon 
concealed  than  any  oQkw  ^vate  citben 
had.  The  court,  tboefore,  committed  no 
ror  in  refusing  instruction  No.  2,  requested 
by  appellant,  and  in  granting  loetniction  Na 
2,  requested  by  the  atate^ 

Afflrmed. 


FBOST  V.  STATS.   (No.  16,127.) 

(Snpreme  Court  of  Mississippi  Jan.  15, 1912.) 

Rape  (|  48*)— Btidence— Aoui^ibiutt. 

It  IB  fatal  error  to  permit  witnesses  to  tes- 
tify in  detail  as  to  what  prosecntrix  told  them, 
including  what  she  told  them  about  the  locally 
where  the  offense  was  alleged  to  have  been 
committed;  the  prosecuting  witness  taking  the 
witnesses  to  the  alleged  place  and  pointing  oat 
to  them  various  objects,  footprints  m  the  sand, 
depressions  in  the  earth,  and  cane  and  grass 
trampled  down. 

[Ed.  Note.— For  other  cases,  see  Bape.  Cent 
Dig.  K  67-69;  Dec.  Dig.  S  48.*] 

Appeal  from  (Tircnit  Court,  Wayne  (3onn- 
iy ;  Jno.  L.  Buckle,  Judge. 

"To  be  officially  r^rted.'* 

Jim  Frost  was  convicted  of  crime,  and  be 
appeals.  Reversed. 

B.  W.  Stewart,  for  appellant.  Carl  Fox, 
Aast  Atty.  (3en.,  for  the  State. 

WHITFIELD,  a  The  testimony  in  this 
case  1b  vague  and  inconclusive  to  the  last 
degree.  The  prosecutrix  contradicts  her- 
self on  one  of  the  most  vital  points.  In  this 
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extremely  doee  case  on  the  (acts,  the  court 
permitted  some  balf  dozai  witnesses  to  testi- 
fy to  wbat  tbe  proaecntrix  told  them  about 
all  tbe  details  of  tbe  alleged  offense,  and 
all  about  tbe  locality  wbere  tbe  offense  was 
alleged  to  have  been  committed — the  condi- 
tion of  the  ground  and  other  things.  What 
these  witnesses  testified  to  was  nothing  that 
they  bad  any  personal  knowledge  of;  but 
the  prosecutrix  took  them  down  to  the  place 
where  she  said  the  alleged  offense  occurred, 
and  pointed  out  to  them  various  objects, 
footprints  in  the  sand,  depression  in  the 
earth,  cane  trampled  down,  and  grass,  and 
told  them,  moreover,  tbe  details  of  the  al- 
leged offense.  This  was  manifest  and  fatal 
error. 

PER  CURIAM.  Tbe  above  opinion  la 
adopted  as  the  opinion  of  tbe  court,  and  for 
the  reasons  tbereln  indicated  the  judgment 
Is  reversed  and  cause  remanded. 


WADE  T.  STATE.    (No.  15,436.) 

(SiQtreme  Goort  of  MiBsissippL  Dec.  18,  1911. 
SaggestloD  of  Error  Overruled  Jan. 
16,  1912.) 

Gbihikai.  Law  (8  252*)— Suhuabt  TbiaI/— 

AUENDHENT  OF  ASTIDAVIT— DBFABIUBS.  , 

The  affidavit  upon  which  accused  was  con- 
victed had  originally  the  caption  "City  of 
Grenada/'  which  words  were  stricken  and  tbe 
words  "State  of  HissisBlppl"  substituted,  and 
recited  that  H.,  dty  marshal,  made*  oath,  on 
information  and  belief,  that  accused  unlaw- 
fnlly  sold  intoxicants,  ''against  the  peace  and 
dignity  of  ^e  State  of  Mua,,"  following  which 
were  the  words  through  which  a  line  bad  been 
drawn:  "and  the  ordinances  of  the  City  ot 
Grenada,  Miss."  and  was  sworn  before  tbe 
mayor  and  ex  officio  justice  of  the  peace.  The 
words  "City  of  Grenada"  were  uso  stricken 
out  on  the  back  of  the  affidavit,  and  the  words 
"State  of  BGsB."  substituted  therefor.  The 
changes  were  all  made  in  the  circuit  court 
over  defendant's  objection.  Beld,  that  the  af- 
fidavit as  originally  drawn  charged  an  offense 
against  the  ordinances  of  Grenada,  and  amend- 
ments striking  out  the  words  noted,  and  substi- 
tuting the  otoers  therefor,  so  as  to  make  it 
an  offense  against  the  state,  improperly  chang- 
ed tbe  offense  with  which  accused  was  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  252.*] 

Appeal  from  Circuit  Court,  Grenada  Coun- 
ty; G.  A.  McLean,  Judge. 

To  be  offlcialiy  reported." 

Will  Wade  was  o>Dvicted  of  nnlftwfnlly 
selling  Intoxicants,  and  be  appeals.  Revers- 
ed, and  remanded  for  new  trial, 

Cowles  Horton,  for  appellant.  Jas,  R.  Mc- 
Dowell, Asst  Atty*  Oen,,  for  the  State. 

WHITFIELD,  C.  The  affidavit  in  this 
case  was  manifestly  an  affidavit  charging  an 
offense  against  the  ordinances  of  tbe  city 
of  Grenalia.  The  words  "City  of  Graiada" 
were  In  tbe  caption  of-the  affidavit  original- 


ly, and  stricken  out.  Tbe  affidavit  was  a 
general  form  of  affidavit,  Intended  to  be  used 
when  charging  an  offense  against  the  state. 
The  affidavit  In  full  Is  as  follows: 

General  Affidavit 

The  State  of  Mississippi,  Grenada  County. 

Before  me,  S.  T.  Tatum,  Mayor  of  Grenada, 
Miss.,  Justice  of  the  Peace  of  the  County  afore- 
said, Claud  Ball,  Marshal,  on  informaaon  and 
belief,  makes  oath  that  Will  Wade,  in  the  City 
of  Grenada,  Miss.,  County  and  State  aforesaid, 
did  on  the  23rd  day  of  January,*1910,  and  other 
days  unlawfully  sell  and  barter  intozicatlnK  liq- 
uors against  the  peace  and  dignity  of  the  State 
of  Miss,  ami  Iht  ertiaasMB  e!  tki  Citp  sf 
Gsauaist  Ml.m 

Cnaud  Hall.  (Marshal.) 

Sworn  to  and  subscribed  before  ma,  this  the 
21st  Day  of  Feb..  1910. 

8.  T.  Tatum,  Mayor  &  Ehc  Of. 

Justice  of  the  Peace-  -  ■-  District. 


No.  

Oeneial  Affidavit 


State  of  UissisBlppi 
Wm  Wade. 


Affidavit  ot 

dead  Hall,  Marshal, 

Before  Jnatlee  of  fhe  Feftoeu 


FUed  Feb.  21,  1910. 

J.  P.  District 


FUed  July  1st,  l»ia 

E.  U.  Bansom, 

Clerk. 


The  words  "Mayor  of  Grenada"  were  In 
writing,  not  In  print  The  affidavit  was 
made  by  tbe  marshal  of  the  town,  and  It  was 
sworn  to  before  S.  T.  Tatum,  mayor  and  ex 
officio  justice  of  the  peace.  It  seems  that 
on  the  back  of  tbe  affidavit  tbe  words  "City 
of  Grenada"  were  stricken  out,  and  the  words 
"State  of  Mississippi"  substituted.  The  con- 
clusion in  the  body  of  the  affidavit  originally 
was  "agalust  the  peace  and  dignity  of  the 
State  of  Miss,  and  the  ordinances  of  tbe 
City  of  Grenada,  Miss."  These  last  words, 
"and  tbe  ordinances  of  tbe  City  of  Grenada, 
Miss.,"  were  stricken  out  All  these  changes 
In  tbe  affidavit  were  made  In  the  circuit 
court  by  way  of  amendment,  over  the  objec- 
tion of  tbe  defendant  The  appellant  Insists, 
and  rightly,  that  these  amendments  changed 
the  offense  with  which  he  was  charged.  Tbe 
case  of  Washington  v.  State,  93  Mlas.  271, 
46  South.  639,  Is  conclusive  of  this  case. 
Taken  In  connection  with  tbe  case  of  John- 
son V.  State,  59  Miss.  543,  and  Ex  parte 
Bourgeois,  60  Miss.  663,  46  Am.  R^.  420,  tbe 
appellant  should  have  been  tried  onder  tbe 
affidavit  as  originally  framed  for  the  allied 
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Qffenw  at^liut  tbe  wdlnaiioeB  of  tb»  dly  of 

PER  GtnilAM.  The  aboTe  opinion  Is 
adopted  as  tbe  opinion  of  the  court,  and  for 
tlie  reasons  therein  Indicated  tbe  Judgment 
Is  revmed  and  tbe  cause  remanded,  for  the 
trial  of  tbe  defendant  for  the  offense  charged 
agaliiBt  him  nnder  tlie  ordinances  of  tbe  city 
of  Grenada. 


Kx  parte  DRAINAOB  COM'BS  OF  lA- 
FLOEB  COUNTY.   (No.  15,6010 
(Supreme  Gonrt  of  MiBSlssippL  Jan.  28,  1812.) 

Dkains  (I  43*)— Maintaining  Natubal  Wa- 

TEB  CouBsn— Attthobitt. 

Since  the  statutee  under  which  the  drain- 
ue  diitrlcts  were  organized  do  not  authorize 
toe  drainage  commiBsioners  to  deal  with  natural 
water  coursea,  but  only  with  artificial  channels 
for  the  drainage  of  wet  land,  the  board  of  drain- 
age ctHomisaionerB  of  Leflore  county  have  no 
power  to  contribote  to  tbe  expensea  incurred 
D7  the  Rocker  drainage  diatrict  in  deepening 
a  natural  water  course  conatltuting  the  outlet 
for  the  waters  of  Uie  two  drainage  diatrlcta. 

\TSA.  Note.— For  other  cas^  aee  Drains,  Dec. 
Dig.  I  43.*] 

Appeal  from  Chancery  Court,  Leflore  Coun- 
ty; M.  El.  Denton,  Chancellor. 

From  tbe  judgment  rendered  in  proceed- 
ings by  the  Drainage  (Commissioners  of  Le- 
flore County,  an  appeal  was  taken.  Revera- 
ed,  and  petition  dlsmlsaed. 

E.  D.  Stone,  for  appelant  FoUard  & 
Hamner,  for  appeUeeb 

SMITH,  J.  Tb&  qneatlon  snbmltted  to  us 
for  decision  la :  Has  the  hoard  of  drainage 
commlaslonm  of  Leflore  county  power  to 
contrlbnte  to  the  expense  being  incurred  by 
tbe  Rocker  drainage  district  In  cleaning  out. 
fltralgbtenlng,  and  deepening  Turkey  bayou, 
a  natoral  water  course,  which  constitutes 
Oie  outlet  for  tbe  mters  of  tbe  two  drain- 
age districts?  Since  the  statntea  nnder 
which  theee  drainage  districts  were  organiz- 
ed "confer  no  power  upon  the  oommlsslon- 
era  to  deal  with  natural  water  courses,  but 
are  designed  solely  for  tbe  purpose  of  cre- 
ating artificial  channels  for  tbe  drainage  of 
swamp,  and  overflow  lands"  (Haley  t. 
nralnage  (5onun[88lonerB,  CO  South.  353),  It 
follows,  necessarily,  that  the  qnesticm  moat 
be  answered  in  tbe  negatlTe. 

The  Judgment  of  the  lomr  court  Is  there* 
fore  reTsraed,  and  the  peUtlon  dismissed. 


ENQUSH  T.  NEW  ORLEANS  &  N.  B.  R.  CX>. 

et  aL    (No.  15,188.) 
(Supreme  Court  of  MisBiasippl.  Jan.  29, 1912.) 

1.  AFPSAI.  AND  EBBOB    ({  843*)— (^VKSTIONB 
RKTIEWABLE— lUlfATKBIAI.  QUESTIONS. 

Where  the  parol  evidence  rule  in  force  in 
MiasUsiroi        i>>  force  in  a  sister  state  in 


which  a  contract  was  executed  Is  the  same.  It  la 

immaterial  whether  tbe  contract  is  governed  by 
the  lex  fori,  or  by  the  lex  locL 

[Ed.  Note. — For  other  caeea,  see  Appeal  and 
^ror,  Gent  Dig.  8S  3331-3341;   Dea  Dig.  | 

2.  EVIDBNOB    ({   397*)— PaBOI,  ETIDBNOX  — 
VaBTXNO  WBITICH  (3OHTBA0T& 

It  is  not  permlarible  to  vary  by  parol  the 
part  of  an  agreement  which  has  been  reduced 
to  writing  by  the  parties,  though  the  balance  of 
the  agreement  is  oraL 

[Ed.  Note. — For  other  cases,  see  ETidence, 
Cent  Dig.  H  17S&-1765;  Dec  Dig.  f  397.*] 

On  suggestion  of  error.    OTermled,  and 
part  of  former  oi^on  withdrawn. 
For  former  opinion,  see  66  South.  685. 

SMITH,  J.  [1  ]  Appellant  suggests  that  we 
hare  erred  in  holding  that  the  rule  which  pro* 
biblts  tbe  varying  of  a  written  contract  by 
parol  Is  a  role  of  evidence,  and  conseqoentlj 
governed  tbe  lex  fort.  WhUe  tbls  rule  Is 
generally  treated  and  referred  to  as  a  rule  of 
evidence  it  may  be  that  It  la,  in  tact,  a  rule 
of  BUbstantlTe  law,  and  oonseQamtly  governed 
by  tbe  lex  loci.  Assuming,  thai,  that  the  ap- 
pellant la  correct  in  stating  that  this  cause 
muat  be  determined  by  the  law  of  Louisiana, 
the  Judgment  of  the  lower  court  most  atlll 
be  affirmed;  f6r  the  "parol  evidence  rule"  la 
that  states  In  ao  fAr  as  tbe  point  now  nnder 
consideration  is  concerned,  Is  identical  with 
the  rule  In  Mississippi.  Article  2276  of  the 
Civil  Code  of  Louleiana  provides  tbat  "nei- 
ther shall  parol  evidmce  be  admitted  against 
or  beyond  wliat  is  contained  In  the  acta,  nor 
on  what  may  have  been  said  before,  <w  at  tbe 
time  of  making  them,  or  since";  and  tbe 
ground  of  tbe  dedslon  in  tbe  case  of  Barfleld 
V.  Saundera,  116  La.  U6,  40  South.  6^  mani- 
festly la  that,  "where  the  atlpalatlon  of  a 
writing  concerning  consldwatlon  is  contrac- 
tual, it  cannot  be  varied  paroL"  Tbe  rule 
in  Misslsslivl  and  Louisiana,  therefor^  being 
the  some.  It  becomes  Immatwlal  whether  the 
contract  here  involved  Is  governed  by  the  lex 
fori  or  tbe  lex  lod;  for,  In  either  event,  the 
result  must  be  tbe  same.  The  atatconent  In 
our  former  opinion  that  "the  mattOT  now  un- 
der consideration  relates  to  a  rule  of  evi- 
dence, and  conscQuently  the  lex  fori  governs," 
was,  therefore,  unnecessary,  la  hereby  with- 
drawn, and  we  will  expr^  no  opinion  rela- 
tive thereto,  leaving  that  matter  to  be  decid- 
ed when  It  becomes  necoiBary  for  na  ao  to  da 

[1]  We  fully  understand  tbat  this  suit  was 
brought  upon  a  verbal  agreement,  and  that 
appellant  does  not  rely  upon  the  written  con- 
tract We  also  understand  tbat  this  verbal 
agreement  was  only  a  part  of  the  whole 
agreement  then  entered  into  by  the  parties; 
a  part  of  It  having  been  reduced  to  writing. 
It  is  true  that  the  rule  In  iLouislana  Is  that 
"where  a  writing,  although  embodying  an 
agreement,  Is  manifestly  Incomplete  and  not 
intended  by  the  parties  to  exhibit  the  whole 
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agreement,  but  011I7  to  define  some  of  its 
terms,  sudi  parts  of  the  actual  contract  as 
are  not  embraced  within  its  scope  may  be 
established  parol  evidence."  Davles  t. 
Blerce,  114  La.  663,  38  South.  488.  For  the 
sake  of  the  argument,  we  will  concede,  with- 
out deciding,  that  the  same  rule  prevails  in 
Mississippi,  and  that  the  writing  here  under 
consideration  is  of  that  character;  and  still 
we  must  arrive  at  the  same  condualon,  for  It 
would  not  be  permissible  to  vary  by  parol 
that  portion  of  the  agreement  which  was  by 
the  parties  thereto  reduced  to  writing, 
Overmled. 


BUTHERFOBD  T.  STATB.   (No.  15,012.) 
<Sa^me  Court  of  BCHissippL  Jan.  35,  m2.) 

HOUIOIDK  (I  8(^*}— HUBDEB— InBTBUCnON. 

An  instruction  which  definee  murder  as  the 
killine  of  a  human  being,  with  deliberate  design 
to  effect  the  death  of  toe  person  irilled,  drawn 
under  Code  1906. 1 1227,  is  fatally  defective  for 
omitting  the  qualifying  words  "mthout  author- 
ity of  law." 

[EkL  Note.— For  other  eases,  see  Homidde» 
Dee.  Dig.  |  808.*] 

Appeal  from  drcnlt  Court,  Tlppab  County; 
W.  A-  Roane,  Judge 

AlTln  Bntherford  was  oonvicted  ot  a  mtir- 
der,  and  he  appeal  Beversed  and  remanded. 

Appellant  assigns  as  error  the  granting  of 
Instmctidli  No.  1,  for  the  state,  which  Is  as 
follows:  *^e  court  chat^  the  Jury,  for  the 
state,  that  murder  is  the  killing  of  a  human 
being,  by  any  means  or  In  any  manner,  when 
done  with  the  deliberate  design  to  effect  the 
death  of  the  person  killed;  and,  if  the  Jury 
believe  from  the  evidence  In  this  case,  beyond 
ft  reasonable  doubt,  that  the  defendant  so 
Idlled  deceased,  then  the  Jury,  imder  their 
oaths,  should  find  the  defendant  guilty,  as 
charged." 

Si^ht  A  Street^  for  appellant  Jaa,  R. 
McDowell,  Aast  Atty.  G«n.,  for  the  State. 

SMITH,  J,  The  granting  of  the  first  in* 
stractlon  on  behalf  of  the  state,  which  was 
drawn  under  section  1227  of  the  Code,  and 
which  omits  the  qualifying  words  "without 
authority  of  law,"  was  fatal  error.  iTy  v. 
State,  84  Hiss.  264,  36  South.  265. 

Beversed  and  remanded. 


CAWTHON  V.  STATB.   (No.  16,535.) 
(Supreme  Court  of  BflsrisdppL  Jan.  29, 1912.) 

CsmmAi.  Law  (|  260*)— Appeai,  to  Cibcuit 
Court— Cebtificati  ON  or  Record. 

Where  the  record  contained  no  certified 
copy  of  the  proceedings,  which  originated  in 
the  justice  court,  the  circuit  court  was  without 
jurisdiction,  and  its  Judgment  is  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  260.*] 


Appeal  from  Circuit  Court,  MarshaU  Coun- 
ty; W.  A.  Roane,  Judge. 

Will  Cawthon  was  convicted  of  crime, 
and  appeals.  Beversed  and  remanded. 

Smith  tt  Totten,  for  aniellant  Jack 
Thompaon.  Aast  Att7>  Geit,  for  the  Stat& 

SMITH,  J.  As  this  record  contains  no  ceru 
tified  copy  of  the  proceedings  befOie  the  jus- 
tice of  the  peace,  In  whose  court  this  cause  la 
supposed  to  have  originated,  the  court  below 
was  without  Jurisdiction,  and  consetinently 
the  Judgment  must  be  and  la  revwsed,  and 
the  cause  remanded.  Bogwa  t.  QUj  of  Bat- 
tleabarg,  6B  South.  481. 


TAZOO  ft  M.  T.  R.  CO.  v.  M60ALL.  (Mo. 

15,471.) 

(Supreme  Court  of  MlssissIppL  Jan.  15,1912.) 

Cabbixbs  (I  397H*)  —  Baooaob  —  Tjabtt.itt 
FOB  Loss— Possession  bt  Cabbocb. 

Where  plaintiff's  baggage  arrived  with  him 
over  another  road  at  an  mtermediate  point, 
and  was  nOt  delivered  to  defendant  carrier, 
but  was  forwarded  by  mistake  on  another  road, 
when  he  purchased  his  ticket  from  defendant 
railway  company  the  next  morning  to  continue 
his  Journey,  it  was  not  liable  for  its  loss, 
though  the  baggage  agent,  who  negligently 
forwarded  the  baggage,  was  the  joint  agent  ol 
all  of  the  roads  at  the  station. 

[Ed.  Note. — For  other  cases,  see  Carriers 
Cent.  Dig.  II  1519-1528;  Dec  Dig.  |  897^.*] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  A.  Henry,  Judge. 

Action  by  B.  L.  McCall  against  the  Tazoo 
&  Mississippi  Valley  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  a^ 
pealB.    Beversed  and  remanded. 

F.  M.  West  and  B.  L.  Trenholm,  for  ap- 
pellant  W.  Calvin  Wells,  Jr.,  and  M.  Nej 

Williams,  for  appellee. 

MAYES.  C.  J.  The  Yazoo  ft  Mississippi 
Valley  Railroad  Company  is  not  liable  for 
any  damage  or  loss  sustained  by  Mr.  McCall 
to  his  baggage.  There  was  no  delivery  of 
this  baggage  to  the  Yazoo  &  Mississippi  V8l> 
1^  Railroad  Ompany  under  the  contract  of 
carriage  which  It  had  with  McCall  to  tran^ 
port  him  to  Learned.  The  record  shows  that 
Mr.  McCall  left  Summerlaud  as  a  fellow 
passenger  on  the  Gulf  &  Ship  Island  Rail- 
road Company  with  one  Hosey.  McCall 
checked  one  trunk  over  the  Gulf  &  Ship  Is- 
land Railroad  to  Jackson,  and  Hosey  check- 
ed two;  each  having  their  separate  baggage 
and  separate  checks.  The  baggage  seems  to 
have  arrived  at  its  destination,  and  to  have 
beeaa  received  by  the  baggageman  who  acts 
as  the  Joint  agent  of  a  numbtf  of  roads  run- 
ning into  a  central  or  union  station  in  Jack- 
son. Both  McCall  and  Hosey  reached  Jack- 
son about  2  o'clock  on  the  morning  of  the 
28th  of  October,  1910.  Mr.  Hosey  was  bound 
for  Ashtown,  Ark.,  and  Mr.  McCJall  was 


«Fer  ottaar  bsm  m*  mum  topl«  aad  ssetloD  NUMBSH  in  Dm.  Dig.  A  An.  Dig.  K*r  Na.  BsrlM  *  Bay'r  iDOeass 

Digitized  by  Google 


UiHL> 


DITLANKT  v.  JONES  ft  BOGBBa 


226 


bound  for  Learned,  Mlsa.  It  was  necessary 
for  Hosey  to  take  passage  on  the  Alabama 
tt  yicksbnrg  Railway  In  order  to  go  to  Ash- 
town,  and  McCall  was  to  take-  passage  on 
the  Tasoo  &  Uisslsslppi  Valley  Railroad  to 
Learned.  On  the  otght  after  the  train  ar- 
rived in  Jackson  over  the  Oulf  &  Ship  Island 
Railroad,  neither  Hosey  nor  McCall  made  any 
demand  for  their  bagga^  until  the  next 
morning.  Hosey  left  for  Arkansas  over  the 
Alabama  &  Vicksbnrg  Railway  at  5:43  tbe 
next  morning,  and  McCall  left  for  Learned 
over  the  Yazoo  ft  Mississippi  Valley  Rail- 
road at  6.  Some  time  before  6  o'clock  ilc- 
Call  bought  a  ticket  over  the  Yazoo  ft  Mis- 
■isBippL  Valley  Railroad  and  went  with  his 
ba^age  check  and  presented  It  to  the  Yazoo 
ft  Mississippi  Valley  Railroad  for  the  pur- 
pose of  having  his  trunk  checked  to  Learned. 
By  mistake  McCaU's  trunk  had  been  check- 
ed to  Arkansas  as  a  part  of  Hosey's  baggage. 
The  baggageman  took  the  check,  but  almost 
immediately  discovered  that  through  mis- 
take McCall's  trunk  had  been  checked  as  a 
part  of  Hosey's  baggage,  and  was  then  on 
its  way  to  Arkansas.  The  baggageman  tried 
to  stop  the  trunk,  but  failed  so  to  do,  and  It 
was  not  until  nearly  two  months  afterwards 
that  the  trunk  was  found  and  sent  to  Learn- 
ed. When  received,  the  contents  had  been 
rifled  to  some  extent  McCall  made  no  de- 
mand on  the  Gulf  ft  Ship  Island  Road  for 
his  baggage  until  he  had  purchased  bis  tick- 
et over  the  Yazoo  ft  Mississippi  Valley  Road, 
and  at  that  time  It  was  not  In  the  depot, 
bat  had  been  sent  away  as  a  part  of  the 
baggage  of  Hosey,  and,  as  a  matter  of  fact, 
the  Yazoo  ft  Mississippi  Valley  Railroad 
RgeatB  never  did  have  any  control  over  his 
baggage,  nor  was  it  ever  taken  possession  of 
by,  or  delivered  to,  them. 

As  to  all  personal  baggage  of  a  passenger, 
the  carrier  la  liable  as  a  common  carrier  of 
goods  from  the  time  it  Is  delivered  to  it, 
and  it  takes  pcmsession;  but  it  cannot  be 
liable  until  this  Is  done.  When  McCall  pur- 
chased bis  ticket  over  the  Gulf  ft  Ship  la- 
land  RaUroad,  and  had  his  baggage  checked 
and  delivered' into  the  possession  of  the  Gulf 
ft  Ship  Island  Railroad,  It  was  the  duty  of 
that  road  to  care  for  the  baggage  until  it 
arrived  at  its  destination,  and  afterwards 
until  It  had  been  delivered  to  him.  It  is 
Immaterial  that  the  bass^se  agent  was  the 
Joint  agent  of  all  these  roads.  This  might 
have  bearing  on  the  liability  of  the  roads  to 
each  other  under  whatever  contract  or  ar- 
rangement they  might  have  between  them- 
selves, if  they  have  any,  but  does  not  re- 
lieve any  road  of  its  duty  to  fulfill  Its  own 
contract  of  carriage  with  its  own  passeng^ 
to  care  for  their  baggage.  It  follows,  there- 
fore, that  the  court  should  liave  given  a  pw- 
emptory  Instruction  to  find  for  the  defoul- 
ant 

Reversed  and  remanded. 


DULANEY  et  aL  v.  JONES  ft  ROGERS. 
(No.  15,188%.) 

(Supreme  Court  of  Mississippi.   Dec.  18, 1911. 
Suggestion  of  Error  Overruled  Jan. 
15,  1912.) 

1.  Sales  (|   274*)— Wabbanizxb  —  Imflibd 

WaBBAHTT  or  SoONDNESS. 

A  seller  of  provisiona  intended  for  bumaa 
food  impliedly  warr&nts  soundness;  but  this 
is  not  true  in  the  case  of  a  sale  of  feed  for 
animals. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  H  777-779:  Dec.  Dig.  $  274.*] 

2.  Saub   (I  854*)  —  AonoNS  FOB  PBIOS  — 

Pleaoings. 

A  plea  in  an  action  for  the  price  of  feed 
for  animals,  which  alleges  that  it  was  sold  for 
that  purpose,  that  it  was  so  decayed  as  to  be 
nnflt  to  feed  to  animals,  and  was  worthless,  Is 
equivalent  to  a  plea  of  total  failure  of  consid- 
eratioD,  and  states  a  good  defense  as  against  a 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Sales,-  Cent. 
Dig.  S  1011;  Dee.  Dig.  i  364.*] 

3.  Batxb  (I  21*)  — Fazlubk  or  Considiba- 

TIOK. 

A  buyer  of  feed  for  animals  is  not  liable 
under  an  implied  promise  to  pay,  where  the 
feed  is  worthless,  because  there  is  a  total  fall- 
ore  of  consideration. 

[Ed.  Note.— For  oth^r  caaea,  see  Sales,  dent 
Dig.  H  33-38;  Dec. Dig.  |  21.*] 

4.  Saub  <S  847*)— Acnon  von  Pbicc— De- 
fense—Retubh  OB  Offbb  to  Return  Goods 
Bought. 

Where  the  goods  purchased  were  worth- 
less and  nlueless,  the  bnyer  need  not  return 
or  offer  to  return  them,  to  escape  liabili^  for 

the  price. 

[Ed.  Note.— For  other  cases,  see  Salea,  dent. 
Dig.  a  962-072;  Dec  Dig.  |  847.*] 

Appeal  from  Circuit  Court,  Washington 
County;  A.  J.  Rose,  Special  Judge. 

Action  by  Jones  ft  Rt^ers  against  L.  O. 
Dulaney  and  another.  From  a  jadgment  tea 
plaintiffs,  defendant!  tippeaL  Beveraed. 

Watson  ft  Jayne,  for  appellants. 

The  rule  of  law  involved  in  this  case  is 
that  a  vendor  of  feed  stutF  sold  for  the  par* 
pose  of  being  fed  to  the  animals  of  the  ven- 
dee is  held  to  impliedly  warrant  the  sound- 
ness and  wholesomeness  of  the  article  so  sold. 
Houk  v.  Berg  (Tex.  Civ.  App.)  105  S.  W.  1176; 
French  v.  VIning,  102  Mass.  132,  3  Am.  Rep. 
440;  3  Blackstone,  105;  Tomlinson  v.  Ar- 
mour ft  Co.,  75  N.  J.  Law,  748,  70  AU.  314, 
19  U  R.  A.  (N.  S.)  023;  McKlbbln  v.  Bax, 
79  Neb.  577,  113  N.  W.  158,  13  L.  R.  A.  (N. 

5.  )  646.  126  Am.  St  Rep.  677;  Craft  v.  Park- 
er, 96  Mich.  245,  55  N.  W.  812,  21  L.  R.  A. 
139;  Darks  v.  Scudder-Gayle  Gro.  Co.,  M6 
Mo.  App.  246,  130  S.  W.  434;  Coyle  v.  Baum, 
3  Okl.  695,  41  Pac.  389;  Cotton  Oil  Co.  v. 
Trammell  (Tex,  Civ.  App.)  72  S.  W.  244; 
WUson  V.  I>ttnville,  6  L.  B.  Ir.  210;  10  Am. 
ft  Eng.  Ann.  C^s.  p.  490,  note. 

Shields  &  Boddie,  for  appellees. 

The  implied  warranty  as  to  food  Intended 
for  human  use  is  not  extended  to  feed  stuff 
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for  anlmala.  Irtikens  t.  I^ennd,  27  Kan.  064. 
Bl  Am.  Rep.  429;  National  Cotton  OU  Co.  t. 
Yonng,  74  Ark.  144.  8B  S.  W.  92, 109  Am.  St 
Bep.  71;  McElnnon  t.  Alpena  Co.,  102  Mlcb. 
221,  60  N.  W.  472. 
The  doctrine  of  caveat  OQptor  vnille& 

HcI;B!AN,  J.  AppeUeee  brought  suit 
against  appellants,  on  an  opoi  account,  for 
goods,  wares,  and  merchandise  before  that 
time  sold  and  delivered,  claiming  a  balance 
of  $3,191.  There  Is  annexed  to  the  declara- 
tion the  account,  which  shows  that  the  goods 
sold  were  feed  stntFs  for  animals.  The  sec- 
ond plea  of  the  defendants  was.  In  substance, 
that  the  account  sued  on  was  for  feed  stuff 
for  animals  of  defendants;  that  said  feed 
stuff  was  sold  to  defendants  to  feed  to  his 
mules,  with  the  belief  that  the  same  was 
sound,  wholesome  feed;  that  said  feed  stuffs 
were  not  wholesome,  sound,  etc.,  bnt  were 
decayed,  rotten,  unfit,  and  unwholesome  feed 
for  said  mulea,  and  were  In  such  rotten  con- 
dition as,  when  fed  to  said  mules,  they  made 
said  mules  sick,  causing  the  death  of  six  of 
them,  etc.  Wherefore  defendants  pray  that 
they  be  allowed  to  recoup  the  amount  of  said 
damage,  totaling  $3,800,  against  the  account 
sued  for.  The  third  plea  of  defendants  set 
out  that  the  feed  stuffs  were  not  sound  and 
wholesome  feed  for  their  animals,  but,  "on  the 
other  hand,  were  so  decayed,  damaged,  and 
rotten  as  to  be  nnfit  for  the  purpose  for 
which  same  were  sold,  unfit  to  be  fed  to  said 
moles,  and  unfit  to  be  fed  at  all,  and  were 
worthless  and  of  no  value."  The  plaintiffs 
demurred  to  said  pleas,  and,  the  demurrer 
b^ng  sustained,  defendants  declined  to  an- 
swer, and  a  Judgment  was  rendered  for 
plaintiffs. 

[1]  It  Is  argued  with  mu<^  ability,  by  the 
appellees,  that  an  implied  warranty  of  sound- 
ness arises  only  In  cases  where  the  food  sold 
Is  for  human  consumption.  After  a  careful 
consideration  of  the  question,  our  concInBlon 
is  tliat,  according  to  the  weight  of  authority 
in  this  country,  there  Is  an  implied  warranty 
of  soundness  in  the  case  of  the  sale  of  pro- 
visions intended  for  human  food,  but  with 
food  for  other  purposes  there  is  no  implied 
warranty  of  soundnees.  This  la  put  upcm  the 
grounds  of  public  policy,  the  controll^  rea- 
son being  the  regard  for  human  life  and  tor 
human  health.  Bee  anthonues  dted  In  brief 
of  counsel  for  appellees. 

[2]  As  to  the  third  plea,  we  construe  tlut 
plea  to  mean  that  Its  averment  as  to  the  feed 
stuff  having  been  sold  under  an  implied  war- 
ranty that  the  same  was  sound  and  whole- 
some for  mules  of  the  defoidanls  is  a  mere 
condnslfm  of  law,  and  not  a  statememt  of 
fact,  and  is  allied  In  the  plea  as  a  mere  mat- 
ter of  inducemoit  The  plea  alleges  tliat  the 
feed  stuff  was  "worthless  and  of  no  value." 

[t]  We  do  not  know  of  any  law,  and  coun- 
sel have  failed  to  cite  na  to  any  authority, 


that  holds  that  a  poson  Is  liable  wlMn  tie 
iraya  articles  that  are  worthless  and  of  no 
value.  Tbo  law  does  not  imply  a  promise 
upon  the  part  of  the  purchaser  to  pay  for 
goods  that  are  worthless  and  of  no  value. 
In  such  cases  there  is  a  total  tailure  of  otm- 
sideration.  We  eonstme  the  plea  to  be  equiv- 
alent to  a  plea  of  total  tellure  of  ccnoaldBra- 

tll»L 

[4]  If  the  articles  purcfaased  are  wortUen 
and  of  no  valne  at  an,  the  parchaso'  is  not 
required  even  to  retmrn  or  to  offer  to  retnm 
them.  This  principle,  of  course,  la  not  ap- 
plicable  In  a  case  wboe  a  person  boys  **a 
pig  in  a  tng  or  a  cat  In  a  n^.**  In  snch 
cases  be  must  stand  npon  his  contract;  bnt 
where  he  pardiases  things  fbr  consomptlfm, 
either  fior  human  food  or  for  use  of  livestock, 
he  cannot  be  made  to  pay  tor  tluiae  things 
which  are  worthless  and  ot  no  value.  No  ques- 
tion of  estoppel  arises  npon  recwd  In  this 
case.  We  do  not  know  what  d^ndants  did 
with  the  artlelee  pnrdiased.  We  deelde  tbls 
case  simply  on  the  allegatUm  in  the  plea  that 
the  article  was  worthless.  The  demurror  to 
the  third  plea  shonld  not  have  beoi  sustain- 
ed, but  plalutifls  sbnild  have  replied  thereto. 

Reversed. 


FLOWERS  V.  STATE.    (No.  16,628.) 
{Supreme  Court  of  BUHdsalpid.  Jan.  29, 1912.) 

1.  CBniiNAL  Law  (J  1172*)— APPKAli— Hauc- 
LEsa  Ebbob— Ikstbuction. 

Where  accused  was  Indicted  for  an  assault 
and  battery  with  Intent  to  kill,  and  the  evidence 
showed  that  he  ahot  at  his  vlctiin,  bat  failed  to 
hit  him,  and  no  was  only  guilty  of  on  assault 
with  intent  to  kill,  a  charge  that,  tC  accused 
was  guilty  of  assault  with  intent  to  kill,  the 
jury  should  find  him  guilty  as  charged,  was 
erroneous,  though  harnilesB,  as  the  punishment 
is  the  same,  and  an  indictment  for  assault  and 
battery  with  intent  to  kill  wiU  support  a  con- 
viction of  assault  with  intent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  1172.*] 

2.  CanuNAL  Law  (|  1102*) —Apical— Bs- 
VEBSIBU  Ebbob. 

A  conviction  wQI  not  b«  reversed  for 
harmless  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3085;   Dec.  Dig.  |  1162.*] 

Appeal  from  Circuit  Court,  Warren  Oonn- 
ty;  H.  C.  Honnger,  Judge. 

Bob  Flowers  was  convicted  of  an  assault 
and  battery  with  intent  to  Jdll  and  murder, 
and  he  aiveala.  Affirmed. 

McLanrln  &  Thames,  for  appellant  Jas. 
B.  McDowell*  Asst  Atiy.  GoL,  tor  Qw  State. 

SMITH,  J.  Appellant  was  Indicted  and 
convicted  for  an  assault  and  battery  with  to- 
tent  to  kill  and  murdor  Bllai  OurolL  The 
proof  showed  that  he  shot  at  Ellen,  but  fail- 
ed to  hit  her,  and  that,  amsequ^itly,  he  was 
guilty  of  an  assault  with  totent  to  kill  and 
murder,  and  not  of  an  assault  and  batt^ 
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iriUi  Intent  to  UH  and  murder.  Tbe  error 
oonaplalned  of  la  tbat  tJie  cout,  in  effect; 
charsod  the  Jmr.  for  the  otate,  thnt  U  titer 
belieTed  from  the  evidenca,  beyond  a  zeeaon* 
ible  doubt,  tbat  appellant  waa  guilty  of  aa- 
sault  wiUi  Intent  to  UIl  and  morder,  they 
dixraad  find  blm  gnllty  as  charged  in  the  In- 
dictment, thus  oonTictIng  him  of  the  battery, 
as  weU  aa  of  the  aasanlt  [t]  In  eo  far  aa  thia 
tnstrnctten  diarged  the  Jnry  to  find  apptf- 
lant  gnllty  aa  diarged  in  the  indictment,  it 
was  erroneous;  bat  thia  error  was  perfectly 
hannless,  and  could  not  have  pr^ndiced  ap- 
pellant. It  requtrea  no  dtaHon  of  authority 
to  suppcnt  the  statement  tlut,  under  an  in* 
dlctment  for  an  aasanlt  and  battery  with  In- 
toit  to  kill  and  mUrder,  a  conviction  can  be 
had  for  assault  with  Intent  to  fcUl  and  mur- 
der. Tbe  latter  dime  la  necessarily  Induded 
within  the  former.  This  being  true,  had  the 
court  concluded  its  duuge  with  a  directtm 
to  find  appdlant  gnllty  of  an  aaaanlt  with  in* 
tent  to  kill  and  murder,  and  tiie  Jury  had 
so  found,  both  the  charge  and  verdict  would 
hare  been  correct  The  crimes  of  assault, 
and  assault  and  battery  with  Intent  to  kill 
and  murder,  are  mere  statutory  forms  of  at- 
tempt to  commit  murder,  are  both  created  by 
the  same  statute,  and  the  punlstunent  for 
each  is  tbe  same.  The  Jury,  by  their  verdict 
under  the  instruction  complained  of,  necee- 
sarUy  found  the  existence  of  facts  whldi 
show  tbat  appellant  was  guilty  of  an  as- 
sault with  Intent  to  kill  and  murder.  While 
tbe  verdict  returned  was  for  assault  and 
battery  with  Intrat  to  kill  and  murder,  the 
pnniahment  imposed  upon  appellant  was  the 
same  as  would  have  been  Imposed  upon  him 
bad  the  verdict  been  for  assault  with  Intent 
to  kill  and  murder,  the  crime  for  which  he 
was.  In  fact,  convicted. 

[2]  It  follows,  therefore,  that  the  error 
complained  of  was  harmless,  and  this  court 
has  "full  many  a  time  and  oft"  held  that  It 
would  not  reverse  a  Judgment  for  an  error 
not  pr^udldal  to  tbe  party  complaining. 
Tlie  case  of  Montgomery  v.  State,  85  Miss. 
330.  87  South.  83D.  hi  which  tbe  court's  at- 
tention seems  not  to  have  been  directed  to 
the  fact  that  the  error  was  harmless,  in  so 
far  as  It  conflicts  herewith,  ia  overruled. 
Affirmed. 


THATBJB  EXPORT  LUMBER  CO.  T,  NAT- 
LOR.     (No.  16,036.) 

(Soprcme  Court  of  ACssisaippi.   Nov.  6,  1911. 
Suggestion  of  Brror  OTermled  Dec 
18.  1911.) 

L  BnDEHcn  (f  165*)— Pasol  BvzDxnca. 

Where,  fn  an  action  for  the  price  of  gooda 
•old,  It  appeared  tbat  tbe  buyer  had  sent  the 
teller  a  deck  bearing  tlie  words  "Bal.  %  to 
date,"  and  plaintiff  was  permitted  to  testify 
aa  to  the  meaning  of  the  words,  it  was  error 


not  to  have  permitted  defendant  to  give  his 
version  of  what  was  intended. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  I  166.*] 

2.  Sales  (i  339*)— BBaau-Aonon— Inbtbuo- 

TIONS. 

Where  a  bnyer  of  lumber  refused  to  ac- 
cept, and  the  seller  resold  It  and  seed  for  the 
difference,  and  plaintiff  testified  that  the  price 
of  the  lumber  during  the  period  between  the 
buyer's  refasal  to  accept  and  the  resale  was 
lower  than  tbe  contract  price,  and  the  buyer's 
evidence  tended  to  show  to  tbe  contrary,  an 
instruction  which  Isnored  the  point  that  it 
was  the  duty  of  plaintiff  to  show  that  he  bad 
sold  the  lumber  within  a  reasonable  time  at 
the  best  price  obtainable  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  I  339.*] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty; T.  H.  Barrett,  Judge. 

"To  be  officially  reported.** 

Action  by  3.  E  Naylor  against  the  Thayer 
Export  Lumber  Company.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

On  October  17,  1906,  the  appellant  entered 
Into  a  contract  with  the  appellee  to  buy  000,- 
000  feet  of  lumber  of  the  classification  known 
to  the  trade  as  "Rio  deals";  the  specifications 
and  prices  being  shown  In  tbe  contract  The 
contract  provided  for  delivery  not  later  than 
December  16,  1906.  On  November  27th  tbe 
appellee  delivered  to  the  appellant  148,060 
feet  on  the  contract,  for  which  he  was  paid 
¥3,000  on  account;  the  number  of  feet  not 
being  definitely  ascertained  at  the  time  of 
delivery.  This  was  all  tbe  lumber  of  the 
kind  specified  tbat  appellee  had  on  hand  for 
delivery  at  that  time.  No  more  lumber  was 
delivered  prior  to  Decraiber  is,  1906;  but 
the  appellee  contends  that  an  extension  was 
granted  until  "late  In  January  or  early  in 
February,  1007,"  which  was  contradicted  by 
tbe  ai^lant  In  January  a  cargo  of  wreck- 
ed Itunber  was  sold  at  auction  and  purchased 
by  tbe  appellee,  who  afterwards,  on  April  23, 
1907,  tendered  lumber  from  this  wrecked 
cargo  to  appellant  In  fulfillment  of  the  con- 
tract, which  appellant  declined,  after  exam- 
ining same.  Appellant  was  anxious  to  bny 
lumber  dasaed  as  Rio  deals,  but  dedlned 
lumber  from  this  wrecked  cargo,  because  of 
Its  water-soaked  and  stained  condition.  On 
May  22, 1907,  appdlant  sent  appellee  a  atate- 
meat  of  ita  account,  accomiianying  aame 
with  a  check  for  $397.28,  marked  on  its  face 
"Bal.  a/c  to  datft"  The  appdlee  thereafter 
claimed  that  appellant  had  breached  the  eon- 
tract  in  refnaing  to  accept  lumber  from  the 
wrecked  Teasel,  and  bronc^t  suit  for  tiie  dif- 
ference between  the  twice  at  the  time  the 
lumber  was  tendered  to  aj^llant  and  the 
time  tlie  lumber  waa  aold  aroelle^  in  Sep- 
tember, 1907.  From  a  Judgment  for  appdlee, 
the  appellant  ivosecutea  this  appeaL 

There  are  two  errors  relied  upon  for  rever- 
sal: First,  that  the  court  erred  in  permitting 
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ttae  appellee  to  testis  as  to  what  the  words 
"BaL  a/c  to  date"  on  the  tace  of  the  cheA 
mean^  and  In  lefualng  to  p«mit  appellant* b 
witness  to  testify  ae  to  his  vndentandlng  of 
the  meaning  of  these  words  oa  the  check. 
The  next  objection  nxged  by  the  aw^Uant  Is 
the  granting  of  Inatniction  Mo.  2  for  the  ^ 
prtlee,  plaintiff  below,  which  Is  as  follows: 
"The  court  Instructs  the  jvxf,  for  the  plain- 
tiff, S.  B.  Na7lor«  that  U  tbej  beUere  from 
the  evidence  that  the  contract  entered  Into 
between  plaintiff  and  d^endant  was  extend- 
ed tram  the  tirae  of  the  dellTery  of  the  lum- 
ber mentioned  In  said  contract,  and  if  they 
furthw  believe  from  the  evidence  that  the 
Idalntlfl  was  roidy,  willing,  and  able  all  dnr- 
lag  said  extended  period  of  time  to  fulfill 
and  carry  out  said  contract  and  deliver  tbe 
lumb«  called  for  therein  In  accordance  with 
the  terms  of  said  contract,  and  if  the  Jury 
further  believe  from  the  evidence  that  plain- 
tiff, vrtiich  defendant  refused  to  receive,  bad 
to  B^l  the  lumber  under  said  contract,  for 
defendant's  account,  at  a  lower  price  than 
the  price  which  defendant  agreed  to  pay 
plaintiff  for  It,  on  account  of  defendant's  re- 
fusal to  receive  and  pay  for  said  lumber, 
then  the  Jury  will  find  for  the  plaintiff  in  a 
sum  equal  to  the  difference  between  the  con- 
tract price,  which  defendant  agreed  to  pay 
for  said  lumber,  and  the,  price  that  plaintiff 
sold  said  lumbar  for,  as  th^  may  believe 
from  the  evidence." 

May  &  Sanders  and  Hanun  Gardner,  for 
appellant  Geo.  S.  Dodds  and  J.  A.  Leatbers, 
tot  aHwllee. 

WHITFIEI;D,  a  [1  ]  The  action  of  the  oourc 
In  refusing  to  permit  the  appellant  to  present 
Its  version  of  what  was  intended  by  the  let- 
ter and  check  of  May  22,  1907,  after  having 
permitted  the  SKWllee  to  present  his  version 
of  same.  Is  reversible  error.  If  no  parol  tes- 
timony was  admissible.  It  was  error  to  have 
heard  the  plaintiffs  testimony  on  this  sub- 
ject But  if,  tooking  at  the  letter  and  the 
statement  at  account  and  the  die<A  with  the 
words  "Bal.  a/c  to  date,"  it  could  be  fairly 
said  that  the  expression  was  left  In  doubt  as 
to  its  true  meaning,  then,  surely,  if  the  plain- 
tiff was  permitted  to  testify  as  to  what  it 
meant,  so  should  the  defendant  have  been. 
In  section  16,  vol.  1,  of  Wigmore  on  Evidence, 
it  Is  said:  "Prior  introduction  of  Inadmissi- 
ble evidence  estops  the  party  offering  It  from 
objecting  to  the  admission  of  similar  evi- 
dence on  the  part  of  his  opponent"  Either 
the  court  should  have  shot  out  an  evidence, 
or  permitted  both  parties  to  testify  as  to 
what  the  phrase  "Bal.  a/c  to  date"  meant 
This  letter  and  check  were  dated  May  22, 
1907,  and  this  suit  was  not  instituted  for 
nearly  two  years  thereaft^.  April  15, 1900. 

[2]  We  think,  also,  that  Instruction -No.  2 
given  for  the  plaintiff  la  fatally  erroneous. 


Thwe  was  a  dispute  in  the  testlnKmy  as  to 
what  the  state  of  the  market  tior  Bio  deals 
was  betweoi  the  date  of  the  breadi  of  the 
contract.  If  It  was  breadied,  March,  and  Sep- 
tember, 190T.  The  phUntUE  testified  that  the 
price  <rt)talnlng  during  that  time  was  much 
lower  than  the  contract  price.  The  defend- 
ant's evidence^  by  a  number  of  otlier  Inmbo^ 
merchants,  was  to  the  direct  contrary.  The 
preponderance  of  the  testimony  was  with  the 
defendant  on  this  point,  and  yet  the  charge 
omits  to  state  the  vital  point— that  It  was 
the  duty  of  the  plaintiff  to  show  that  he  sold 
the  lumber  witUn  a  reasonable  time  after 
the  breach  of  the  contract  at  the  best  price 
obtainable  in  the  market  at  Oul^rt;  after 
the  breach  of  the  contract  and  before  the 
sale.  The  instruction  as  written  left  the  Jury 
to  find  for  the  plaintiff  If  they  were  satisfied 
that  the  plaintiff  eventually  had  to  eeU  the 
Inmber  at  a  less  price  than  that  stipulated 
In  the  contract  althoui^  he  could  ban  sold 
at  a  price  equal  to  or  greater  than  the  con- 
tract price  at  some  period  between  the  breach 
and  the  sale. 

PKB.  GDBIAM.  The  above  oplolmi  is 
adopted  as  the  opinion  of  the  court,  and  for 
the  reasons  therein  Indicated  the  judgment 
is  reversed,  and  the  cause  remanded. 


BBOOKS  T.  DB  SOTO  OIL  Oa   (No.  16,4S1.) 

(Supreme  Court  of  MiBsisslppi.  Jan.  15, 1912.) 

1.  Mabtbr  ahd  SBBVAirr  ({2BS*)— Injubies 
TO  SsBViJiT— Puxm  roB  WOEK— DwajiaA- 

noK. 

Declaration  aUeglog  that  a  master  main- 
tained an  ungaarded  set  screw  upon  a  revolving 
pulley,  near  which  his  servants  were  required 
to  vrotk,  was  not  demurrable,  as  he  was  either 
□egligent  as  a  matter  of  law  or  the  qneatlon 
of  bis  negligence  was  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
ServsDt,  Gent  Dig.  ||  816-836;  Dec  Dig.  | 
258.*] 

2.  Mastbb  ANn  SsBVAnr  (f  285*)— Iimmm 
to  ssbvanv— gohtbibutoet  nbalzasiios  of 

Sebvant. 

A  servant  has  a  ngbt  to  presume  that  hu 
master  baa  furnished  hfin  a  sale  place  in  which 
to  Work,  and  is  not  guilty  of  contributory  neg- 
ligence  in  failing  to  examine  the  machinefy 
about  which  be  Is  required  to  work. 

[Bd.  Note.— For  other  caseSiSee  Master  and 
Servant,  Gent  Dig.  S9  710-722;  Dea  Dig.  | 
235.*] 

Appeal  from  Clrcnlt  Court,  Washington 
County;  J.  M.  Gashin,  Judge. 

Action  by  SI  Brooks  against  the  De  Soto 
Oil  Company.  From  a  Judgment  sustaining  a 
demurrer  to  the  declaration,  pl&lntifC  ap- 
peals. Beversed  and  remanded. 

Thia  is  an  appeal  from  a  Judgmest  of  the 
circuit  court  sustaining  a  demnrrw  to  the 

declaration  of  appellant  (who  was  plaintiff 
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below).  mi«  dedantlon  contains  two  counts, 
whicb  are  substantially  as  follows: 

First  count:  At  the  time  of  the  occnrreace 
of  the  Injuries  complained  of,  appellee  was 
operating  an  oil  mill,  and  among  other  de- 
partments thereof  it  was  operating  a  llnter 
departmrat,  where  the  lint  remaining  on 
cotton  seed  was  ginned  off  and  haled,  and 
that  as  a  part  thereof  it  was  operating  a 
huller;  that  for  the  purpose  of  operating 
the  machinery  necessary  to  do  the  hnllli^ 
and  llntlng,  and  as  a  part  of  the  motor  pow- 
er thereof,  there  was  a  shaft  in  the  llnter 
department,  which  was  run  by  a  belt  from 
the  engine  below,  and  on  which  shaft  there 
was  a  pulley,  over  which  ran  a  belt  that  was 
connected  with  and  operated  what  is  known 
as  a  feeder  to  the  huHers,  which  pulley  was 
fastened  on  said  shaft  and  kept  tight  there- 
on a  set  screw,  the  head  of  which  pro- 
truded 2%  inches  above  the  neck  of  the 
pulley,  and  was  left  unprotected  and  un- 
corered,  and  was  dangerous  to  operatives 
who  might  go  near  It  In  performance  of 
their  duties;  that  when  said  machinery  and 
pulley  were  running  the  set  screw  was  not 
visible,  and  when  said  machinery  was  not 
running  said  set  screw  was  largely  obscured 
from  view  by  the  rim  of  the  pulley;  that 
the  belt  which  run  over  the  pulley  and  op- 
erated the  feeder  to  the  bullers  occasionally 
ran  off  of  the  pulley  onto  the  shaft,  and  It 
thereby  became  necessary  to  replace  it  on 
the  pulley,  and  that  such  was  done  while 
the  machinery  was  In  motion,  whl(4i  was  not 
of  Itself  a  dangerous  act  to  attempt  to  do, 
except  for  the  dangerous  condition  of  sAld 
set  screw;  that,  at  the  time  of  the  Injuries 
complained  of,  appellant  was  employed  by 
appellee  in  the  capacity  of  hnller,  whose 
duties  were  to  take  the  lint  from  the  huller 
to  the  press  and  bale  the  same,  and  while 
he  was  thus  engaged  in  this  employment  he 
was,  without  first  being  notified  by  appel- 
lee of  the  dangerous  condition  of  said  set 
screw,  directed  and  ordered  by  his  super- 
visor, who  was  foreman  or  boss  of  that  de- 
partment, to  replace  the  belt  on  tbe  pulley, 
said  belt  having  run  off  thereof  onto  the 
shaft,  which  appellee  proceeded  to  attempt 
to  do  In  obedience  to  orders,  and  while  at- 
tempting to  do  so  he  was  caught  in  bis 
clothes  by  said  set  screws,  and  thrown  over 
and  over  the  shaft,  and  thereby  greatly 
bruised,  injured,  and  maimed,  having,  among 
other  injuries,  his  right  leg  and  foot  so 
crashed  as  to  render  amputation  necessary, 
and  otherwise  causing  him  great  suCterlng, 
etc. 

Second  connt:  The  second  count  alleges 
substantially  the  same  facts  as  set  forth  In 
count  1,  farther  alleging  and  alleging  in  ad- 
dition thereto  that  appellee  well  knew  of  the 
dangerous  condition  of  said  set  screw,  and 
had  failed  to  notify  and  warn  him  of  such 
dangerous  condition. 


To  the  above  declaration  appellee  Inter- 
posed the  following  demurrer,  to  wit: 

(1)  That  neither  count  stated  a  cause  of 

action. 

(2)  The  declaration  shows  plaintiff's  negli- 
gence was  the  proximate  cause  of  the  In- 
jury. 

(3)  That  both  counts  of  the  declaratloa 
show  clearly  that  appellant  knew  of  the  at 
leged  danger  and  defects  In  said  set  screWt 
and  the  danger  was  such  that  no  prudent 
man  would  have  obeyed  the  orders  of  the  al- 
leged superior  to  replace  tbe  belt,  and  that 
plaintiff  knew  the  risks  arising  from  replac- 
ing said  belt 

This  demurrer  was  sustained  by  the  court, 
and,  appellant  declining  to  amend  his  dec- 
laration, tbe  court  dismissed  the  same,  and 
from  that  Judgmoit  this  aiveal  Is  proBecnted. 

Watson  8t  Jayne,  for  appellant  C.  L.  Mar- 
sUliott  and  Walttm  Shields,  for  appellee. 


SMITH,  3.  (1]  That  VMa  unguarded  set 
screw  constituted  a  moiaoe  to  the  life  and 
limb  of  any  person  oigaged  In  the  work 
being  done  by  appellant  at  the  time  of  his 
injury  is  hardly  opm  to  question,  and  that 
this  danger  could  have  been  east^  ranoved 
by  guarding  or  sinking  tbe  set  screw  la  also 
equally  obvlona.  This  being  true,  unless 
there  existed  circumstances  not  appearing  in 
this  record  whicb  relieved  appellee  from  the 
duty  of  guarding  or  sinking  this  set  screw, 
it  follows,  either  that  appellee  was  negligent 
as  a  matter  of  law  In  falling  to  guard  or 
sink  the  screw,  and  thus  furnish  appellant 
with  a  safe  place  in  which  to  work,  or  It 
was  for  the  jury  to  say  whether  It  was  negli- 
gent in  falling  to  do  so.  In  either  event, 
the  demurrer  should  have  been  overruled. 
Matthews  Co.  v.  Bouchard,  28  Cbn.  S.  C. 
580;  Mountain  Copper  Co.  v.  Pierce,  136 
Fed.  150.  69  C.  C.  A.  148;  Pruke  v.  Soutb 
Park  Foundry  &  Machine  Co.,  68  Minn.  305, 
71  N.  W.  276;  Geno  v.  Fall  Mountain  Paper 
Co.,  68  Vt  571,  36  Atl.  475;  Homestake 
Mineral  Co.  v.  FuUerton,  69  Fed.  923,  16  C 
C.  A.  545;  Rabe  v.  Consolidated  Ice  Co.  (C. 
C.)  91  Fed.  467.  We  are  aware  that  there  is 
a  line  of  decisions  dealing  with  the  question 
of  unguarded  set  screws  announcing  a  con- 
trary rule;  but  we  decline  to  follow  them, 
and  fully  agree  with  Mr.  Thompson  in  his 
criticism  of  tbem  contained  In  sections  4021, 
4022,  and  4023  of  volume  4  of  the  second 
edition  of  his  work  on  Negligence. 

12]  There  are  no  facts  alleged  in  the  dec- 
laration from  which  It  could  be  said  that  ap- 
pellant was  guilty  of  contributory  negligence. 
He  was  under  no  duty  to  examine  the  ma- 
chinery, for  he  had  a  right  to  presume  that 
the  master  bad  discharged  his  duty  of  fur- 
nishing him  a  safe  place  In  which  to  work. 

Beveraed  and  remanded. 
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LEMMON  &  QALB  CO.  t.  GRAY  BROS. 
(No.  1535a) 
(Supreme  Coart  of  MiBsiBeippi.  Jan.  2&,  1912.) 

Appeal  from  Circoit  Ooart,  Union  Goonty; 
W.  A.  RoBue,  Jadse. 

Action  between  toe  Lemmon  &  Oale  Company 
and  Orar  Broa.  From  the  judgment,  the  Lem- 
mon &  (Mle  Otnnpany  ^»peala.  Affirmed. 

Jones  ft  Knox,  for  wpeOanL  0,  Lea  Oram, 
tor  appellees. 

PBB  CUBIAM.  Affirmed. 


WOLFE  BROS.  SHOE  CO.  T.  WATSON. 
(No.  15,684.) 
(Supreme  Court  of  MisaissippL   Jan.  28, 1812.) 

Appeal  from  Circuit  Court,  Panola  County; 
N.  A.  Taylor,  Judge. 

Action  between  the  Wolfe  Brothers  Shoe 
(3onvany  and  W.  H.  Watson.  From  the  jods- 
ment,  tiie  Shoe  Company  appeals.  DinniiMed. 

Shanda  ft  Ifontgomery,  for  motion.  T. 
Otis  Robertson,  opposed. 


PBB  CURIAM, 
miu  sustained. 


Motion  to  docket  and  dla- 


MALAGA  PACKING  CO.  t.  THREEFOOT 
BROS,  ft  CO.     (No.  15^.) 

(Supreme  Ooort   of  Misais^i^    Jan.  29, 

1912.) 

Appeal  from  Gircuit  Court,  Landerdale  Coun- 
ty; Jno.  L.  Bnckley,  Judge. 

Action  between  the  Malaga  Packing  Company 
and  Threef  oot  Bros.  &  Co.  From  a  judgment, 
the  Malaga  Packing  Gomimny  appeals.  Affirm- 

Sea  also.  97  Miss.  21,  S2  Sonth.  209l 
F.  y.  Brahan,  for  appellant.  BaaUn  ft  WU- 
bom,  for  anwIwM- 

PHR  CURIAM.  Affirmed. 


TAZOO  ft  H.  y.  R.  CO.  T.  aUTHRIB.  (No. 
15,448.) 

(Sopreme  Court  of   Mississipid.     Jan.  29, 
1912.) 

Appeal  from  Circuit  Court,  Yasoo  County; 
W.  A.  Henry,  Judge. 

Action  bj  J.  B.  Guthrie  against  the  Tasoo  ft 
MissiBsippi  Valley  Railroad  Company. 


ment  for  plaintiff,  and  defendant  appeals, 
firmed. 

Mayes  &  Longstreet,  for  appellant  Barbour 
ft  Henry  and  M.  B.  Grace,  for  appellee. 

PER  CURIAM.  Affirmed. 


YAZOO  ft  M.   V.  R.  CO.   t.  ABBOTT  ft 
WHITE.    (No.  15,267.) 

(Supreme   Court   of   MlBsissippL     Jan.  29, 
1912.) 

Appeal  from  Circuit  Court,  Panola  County; 
N.  A.  Taylor,  Judge. 

Action  by  Abbott  ft  White  against  the  Yazoo 
ft  Missiaaippi  Valley  Railroad  Company.  Judg- 


ment for  plaintiff,  and  defsodant  appeala.  Af- 
firmed. 

Hayes  ft  Lonntreet,  for  appellant  Shandn 
ft  Montgomery,  lor  appcflee. 

PER  CURIAM.  Affirmed. 


TAZOO  ft  M.  y.  R.  CO.  T.  TOONO.  (Now 
10,204.) 

(Siqirema   Court  of  MisaiaaippL     Jan.  29t 

Appeal  from  Circuit  Court,  Quitman  Connly; 
Sam  C.  Cook,  Judge. 

Action  by  J.  H.  Young  against  the  Yazoo  ft 
MiasiBflippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiS,  and  defendant  appeals.  Af- 
firmed. 

St  John  Waddell  and  Mayes  ft  Longstreet. 
for  appellant  Hack  ft  DonaUaon  and  W.  F. 
Gtee,  for  appellee. 

PER  CURIAM.  Affirmed. 


COOK  T.  STATE.    (No.  10,371.) 

(Sopreme  Court   of  MisdsdppL     Jan.  29, 

1912.) 

Appeal  from  Circuit  Court  Calhonn  County ; 
W.  A.  Roane,  Judge. 

D.  B.  Cook  was  eon^ted  of  assault  and  ap- 
peals.  Affirmed. 

Qunan  ft  Bates,  for  appellant  Jack  Thomp- 
aon,  Asat  Atty.  Gen.,  tot  tlie  Stfttn. 

PEB  CTTRIABL  Affirmed. 


FRANCIS  T.  STATE. 

(Supreme  Court  of  Florida,  Divi^on  B.  Oct. 
10,  1911.   Headnotea  Filed  Jan. 
19,  1912.) 

(ByOahiu  &v  th«  Oimrt.) 

HoHiciDB  (i  H48*)  — Wbit  of  ElBROR  — Re- 
view—QuksTXONB  OF  Fact. 

Where  there  has  been  a  conviction  of 
murder  in  the  second  degree,  and  the  appellate 
court  upon  a  careful  consideration  of  the  evi- 
dence finds  that  it  does  not  make  out  snch  of- 
fense, bnt  at  moat  ndght  support  a  conviction 
for  manalanghter  merely,  aueh  Judgment  will 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  I  724;  Dec  Dig.  {  348.*] 

Error  to  Circuit  0>nrt,  Oadsdra  County ; 
J.  W.  Malone,  Judge. 

Charleston  Frauds  was  convicted  of  mur- 
der In  the  second  degree,  and  he  brings  er- 
ror. Beversed,  and  new  trial  ordered. 


W.  C.  Hodges,  for  plaintiff  In  error. 
Trammell.  Atty.  Gen.,  for  the  Stat& 


Park 


TAYLOR,  J.  The  plaintiff  In  error,  as  de- 
fendant below,  was  Indicted  for,  and  tried 
and  convicted  of,  the  crime  of  murder  in  the 
second  d^ee,  in  the  circuit  court  of  Gads- 
den county,  and  seeks  reversal  of  the  sen- 
tence and  Judgment  pronounced  npon  him  b; 
writ  of  error.  But  one  error  is  ass^ined  and 


•For  otbsr  eases  see  tune  topic  and  seotion  NUMBER  In  Dto.  Dig.  ft  Am.  Dig,  Kay  Ne.  Series  *  Bap'r  lodans 
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presented  here,  the  denial  of  the  defendant's 
motion  for  new  trial  oiade  upon  the  ground 
that  the  Terdict  rendered  was  contrary  to 
the  evidence  and  to  the  law.  The  evidence 
In  full,  as  presented  to  na  In  the  lacord 
brought  here,  is  as  follows: 

Henry  Turner  for  the  state  testified  as  fol- 
lows :  **I  know  High  Barrow,  bat  I  do  not 
know  Charleston  Francis,  I  saw  some  people 
pass  mj  place  on  January  28,  1911,  and  a 
few  minntee  afterwards  I  heard  a  shot  flred. 
I  ran  out  there  and  strack  a  light.  In  the 
dark,  and  found  High  Barrow  lying  down  In 
the  road  face  down.  There  was  a  mark 
where  a  bullet  had  come  out  of  the  back  of 
his  head.  I  turned  him  over,  and  saw  where 
a  bullet  had  entered  his  head,  just  above 
the  nose.  I  then  went  about  50  yards,  to  an- 
other man's  bouse,  and  got  him  to  come  there. 
I  did  not  see  any  knife,  or  other  weapon.  I 
held  a  lamp  up  and  looked  around.  I  stood 
In  one  place.  Other  people  were  there  when 
I  left,  and  other  people  were  there  when  X 
returned.  I  was  related  by  marriage  to  High 
Barrow." 

Luke  Long  for  the  state  testified  as  fol- 
lows: "Will  Long  (my  brother),  Henry  Gar- 
ter, High  Barrow,  and  mysdf  were  coming 
from  the  festival  on  January  28,  1911.  We 
met  Charleston  Francis,  Sam  TUlman,  Amos 
De  Vauc^  and  Will  Sanders  on  the  road, 
who  were  going  to  the  festival.  We  stopped 
and  said  'Hello,'  and  talked  about  different 
things.  They  asked  us  how  the  festival  was, 
and  we  told  them  It  was  quiet,  bat  to  go  on 
and  have  a  good  time  If  they  could.  Charles- 
t<ai  Frauds  spoke  to  High  Barrow  and  asked 
him  to  pay  him  back  some  mon^  which  he 
owed  him.  High  replied  to  him,  'You  must 
be  drunk.*  Charleston  said,  'No;  I  am  not 
dmnk.*  Then  High  said,  'Toa  must  be 
drunk,  man,'  and  Charleston  said.  *No ;  I  am 
not  dnmk,  but  I  think  yon  treat  me  dirty 
abont  what  you  owe  me.*  Then  I  heard 
Charleston  say  to  High,  'Have  you  got  a  pis- 
tol? and  High  replied,  'No;  I  have  got  my 
damn  knife.'  I  then  palled  High  Barrow 
away  and  Will  Sanders  polled  Charleston 
Francis  away.  High  walked  around  behind 
me  going  towards  his  house,  and  Obaiieston 
Francis  had  come  to  about  the  middle  of  the 
road  which  made  them  face  each  other,  and 
High  said  as  he  walked  around  me,  and  said, 
'I  wUl  cat  yonr  damn  throat,*  and  right  then 
the  [dstol  flred.  They  were  about  10  feet 
away  from  each  other,  as  near  as  I  can  get 
at  it.  We  an  met  In  a  footpath  by  the  side ; 
of  the  road,  and  when  I  pushed  High  back, 
I  pulled  him  over  to  the  other  side  of  the 
roadt  and  Will  Sanders  pulled  Frands  back, 
bat  remained  on  the  same  side  of  the  road 
whero  we  all  met,  and  Francis  went  from 
there  toward  the  middle  of  the  road  going 
toward  the  side  of  the  road  that  High  had 
gone  to.  I  did  not  see  High  Barrow  raise 
bis  hand  when  he  said,  'I  will  cut  your,  damn 
throat.*  It  was  dark  and  I  heard  Charleston 
say,  'Stand  backl  stand  bacfcr** 


Henry  Carter  for  the  state  testified  as  fol- 
lows: "I  was  with  High  Barrow  and  two 
other  men  on  January  28.  1911,  coming  from 
the  festival,  when  we  met  Charleston  Fran- 
cis and  four  other  men,  going  to  the  festival. 
This  was  In  Gadsden  comity,  Fla.  We  talk- 
ed awhile  about  different  things,  and  told 
them  to  go  on  to  the  festival  and  have  a  good 
time.  I  heard  Charleston  Francis  ask  High 
Barrow  to  pay  him  back  some  mon^  he 
owed  him,  and  I  heard  High  Barrow  tell 
Francis  that  he  was  drunk.  Charleston 
Francis  said,  'No ;  I  am  not  drunk,'  and  Bar- 
row said,  'You  must  be  drunk,'  and  Francis 
said  again  that  he  was  not  drunk.  Then  I 
heard  Francis  say  'Have  you  got  a  pistol?* 
and  he  said,  'No;  I  have  got  my  damn  knife,' 
and  th^  Will  Sanders  took  a-hold  of  Charles- 
ton Francis  and  pulled  him  back,  and  Luke 
Long  caught  High  Barrow  by  the  back  of  his 
coat  and  pulled  him  back  and  across  the  road 
leaving  Francis  on  the  other  side  of  the  road. 
High  walked  right  around  Luke  hong  and 
said  to  Charleston  Francis,  *I  will  cut  your 
God  damn  throat,*  and  then  Charleston 
Francis  shot  him.  Francis  had  come  to  the 
middle  of  the  road  toward  the  side  that  we 
had  taken  High.  Francis  was  about  five 
steps  from  High  when  he  shot  him.  It  was  a 
dark  night  I  could  not  see  any  weapons, 
but  I  saw  the  flash  of  the  pistol.  I  beard 
Francis  say  to  Barrow,  when  he  stepped 
around  Lnke  Long,  'Get  backl  get  back!'  and 
Francis  took  two  or  three  steps  back.  I 
think  they  were  about  as  far  apart  as  from 
here  to  the  end  of  that  table  (about  12  feet). 
I  did  not  see  any  knife  there.  I  do  hot  know 
whether  High  Barrow  had  one  or  not  High 
Barrow  was  factog  toward  Charleston  Fran- 
cis and  toward  his  (High's)  house,  when  the 
shot  was  fired.  The  deputy  sheriff  came 
there  over  an  hour  afterward.  There  were 
a  lot  of  others  there  In  the  meantime." 

And  thereupon  the  state  announced  that  it 
rested  Its  case,  and  the  defendant  caosed  to 
be  produced  and  sworn,  as  a  witness,  one 
Amos  De  Vaagbn,  who  testified  as  follows: 
"I  was  with  Charleston  Francis  and  the  oth- 
ers the  nl^t  that  we  met  in  the  road  in 
Gadsden  county,  Fla.,  on  January  28,  1911. 
I  was  going  to  the  festival.  Sam  Tillman, 
Win  Sanders,  and  Charleston  Francis  were 
with  me.  High  Barrow,  Hairy  Carter,  Will 
Long,  and  Luke  Long  had  been  to  the  festi- 
val. We  met  and  all  said  'H^lo'  and  talked 
about  dlfleroit  things-  We  told  them  the 
festival  was  no  good,  but  they  might  go  on 
and  try  to  have  a  good  time.  If  they  wanted 
to.  I  heard  Charleston  Frands  ask  High 
Barrow  to  pay  him  back  some  money  he 
claimed  High  Barrow  owed  him,  and  they 
had  stepped  aside  a  little  ways,  when  they 
were  talking  about  It  I  heard  High  Barrow 
say  when  he  asked  him  for  the  money,  'Tou 
most  be  dnmk,'  and  Charleston  answered, 
'No ;  I  am  not  drunk.'  Then  I  heard  High 
say  again,  'Yoa  must  be  drunk,'  and  Charles- 
ton again  anaweied  him  that  he  was  "not 
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drank,  but  y<m  have  treated  me  dirty  about 
tbe  money  you  owe  me.*  Then  I  heard 
CtaarlestoD  say  to  Higb,  'Have  yon  got  » 
pistol?'  and  be  said,  'No;  I  have  got  my  God 
damn  knife,*  and  Will  Sanders  caught  bold 
of  Charleston  Francis  and  pulled  him  back, 
and  Luke  Long  caught  hold  of  High  Barrow, 
and  pulled  bim  back  across  the  road  and 
wb&n  be  did  so  High  Barrow  ran  around 
Luke  Long,  and  said  to  Charleston  Francis, 
'I  win  cut  your  God  damn  throat,'  and  lifted 
his  hand  up  like  be  had  something  In  It.  I 
heard  Charleston  say,  'Stand  ha<%!  stand 
back!  don't  come  up  on  me,'  and  then  he 
fired.  Charleston  was  backing  bac^  about 
three  steps  when  he  said  to  High,  'Don't 
come  np  on  me.'  High  took  two  or  three 
steps  toward  Frauds,  holding  up  bis  hand 
when  the  pistol  fired.  When  Francis  fired  he 
was  about  the  middle  of  the  road.  It  was 
so  dark  all  I  could  see  was  the  blaze  of  the 
pistol  when  It  was  fired.  They  were  about 
10  or  12  feet  apart  when  the  pistol  fired.  I 
am  not  related  to  either  Charleston  Francis 
or  High  Barrow." 

Will  Sanders  for  the  defendant  testified  as 
follows:  "I  was  with  Charleston  Francis, 
Amos  Be  Vaughn,  and  Sam  Tillman  going  to 
the  festival,  when  we  met  Will  Long,  Luke 
Long,  and  High'  Barrow.  We  stopped  to  talk 
In  the  path  along  the  side  of  the  road.  It  was 
In  Gadsden  county,  Fla.,  on  January  28, 1911. 
We  were  all  friendly  and  were  talking  about 
the  festival.  I  heard  Charleston  Francis  say 
to  H^b  Barrow  to  pay  him  back  some  money 
he  owed.blm,  and  High  Barrow  told  hltn 
he  must  be  drunk.  Charleston  Francis  said 
he  was  not  drunk,  'but  that  you  have  treated 
me  dirty  about  the  money  yon  owe  me,'  and 
they  repeated  It  once  or  twice.  Then  I 
heard  Charleston  Francis  say  to  High  Bar- 
trow,  'Have  you  got  your  pistol?'  and  be 
said,  'No;  I  have  got  my  damn  knife.*  Then 
I  took  hold  of  Charleston  Francis  and  pulled 
htm  back  down  tbe  road,  and  Luke  Long 
caught  hold  of  High  Barrow  and  swung  bim 
around,  but  let  him  loose  of  him  Just  as  he 
swung  him  around.  High  Barrow  then  ran 
behind  Luke  Long  toward  Charleston  Pi-an- 
da,  and  said,  'I  will  cut  your  God  damn 
throat.'  Charleston  backed  back  two  or  three 
steps  and  said,  'Get  back!  get  back!  don't 
come  on  me,'  and  fired.  When  the  shot  was 
fired  High  was  on  the  other  side  of  the  road 
from  the  place  where  they  first  started  to 
fuss  and  Francis  had  gone  to  the  middle  of 
tbe  road  from  the  side  of  the  road  where 
Sanders  had  taken  him.  High  Barrow  had 
bis  right  arm  raised  when  he  said,  'I  will  cut 
yonr  God  damn  throat.'  I  do  not  know  what 
was  In  his  band.  It  was  so  dark  all  I  could 
see  was  the  flash  of  the  pistol.  I  never  saw 
the  pistol.  Wb^  we  told  Charleston  Francis 
he  had  killed  High  Barrow  he  said,  'Oh, 
Lord!  what  will  I  do?  my  poor  wife  and 
children !'  and  walked  off  down  the  road." 

Sam  Tillman,  for  the  defendant,  testified 
as  loUows:  "I  was  present  on  January  28, 


1911,  In  Gadsden  county,  Fla.,  when  High 
Barrow  was  shot  by  Charleston  Francis. 
We  were  go:lng  to  the  festival,  and  met  High 
Barrow  and  some  others  coming  from  tbe 
festival.  We  stopped  and  asked  them  how 
the  festival  was,  and  they  said  It  was  slow, 
but  that  we  might  have  a  good  time  If  we 
went  there.  Charleston  Franda  and  High 
Barrow  had  stepped  aside  a  step  or  two,  and 
I  heard  Charleston  ask  High  to  pay  him 
back  some  money  he  owed  him,  and  he  an- 
swered, 'You  must  be  drunk,  man,'  and 
Charleston  answered,  'No;  I  am  not  drunk, 
I  Just  wants  my  money  and  I  think  you  treat 
me  real  dir^  about  It,'  and  then  I  heard  him 
say,  'Have  you  got  a  pistol?'  and  High  said, 
'No ;  this  Is  not  my  gun.  It  la  my  God  damn 
knife.'  Then  Will  Sanders  pulled  Charles- 
ton back  and  Luke  Long  pulled  High  Bar^ 
row  back.  High  Barrow  ran  around  behind 
Luke  Long  towards  Charleston  Francis  with 
his  right  hand  lifted  up,  and  said,  'X  will 
cut  your  God  damn  throat'  Charleston 
Francis  was  backing  back  and  said. 
back!  get  back.1  don't  come  on  me,*  ^and 
then  fired.  He  fired  almost  immediately  aft- 
er High  Barrow  said,  *I  will  cut  your  God 
damn  throat.'  They  were  facing  each  other 
when  the  shot  was  fired.  It  was  so  dark  X 
did  not  see  the  pistol  and  I  did  not  see  what 
High  bad  in  bis  hand.  I  saw  the  flash  of  the 
pistol  when  it  was  fired.  I  also  beard  High 
say  to  Francis  when  they  were  talking  about 
the  money,  'Tcu  must  be  mad/  and  heard 
Charleston  say.  Tee;  I  am  as  mad  as  I  can 
be,'  and  then  It  was  I  heard  Charleston  say, 
'Is  that  your  gun  you  have  got?*  and  be  said, 
'No;  this  is  my  damn  knife.' " 

J.  P.  Smith,  for  the  defendant,  testified  as 
follows:  "I  Imow  Charleston  Francis  and  I 
know  his  genial  reputation  In  the  communi- 
ty for  being  peaceable,  orderly,  and  law- 
abiding,  and  bla  reputation  Is  good,  and  I 
do  not  testify  this  way  because  he  dealt  with 
me  as  a  customer." 

The  defendant  testlfled  as  follows:  "I  am 
Charleston  Francis.  I  was  going  to  the  festi- 
val in  Gadsden  county,  Fla.,  on  January  28, 
1911,  with  Sam  Tillman,  Will  Sanders,  and 
Amos  De  Vaughn,  and  we  met  High  Barrow, 
Luke  Long,  Will  Long,  and  Henry  Carter. 
We  had  never  had  any  trouble  with  each  oth- 
er. We  had  been  good  friends.  I  bad  loaned 
High  Barrow  some  money.  We  stepped  aside 
a  step  or  two,  and  I  asked  him  to  pay  it 
back  to  me,  and  he  told  me  I  must  be  drunk, 
and  I  told  him  I  was  not  drunk,  and  be  re- 
peated that  I  must  be  drunk,  and  said,  bel- 
lows, ain't  he  drunk?'  and  I  told  him  'No,*  I 
was  not  drunk,  but  I  wanted  him  to  pay  me 
what  he  owed  me,  because  I  thought  he 
treated  me  real  dirty  about  It.  Then  I  saw 
him  run  bis  hand  down  toward  his  hip  pock- 
et, and  I  said  to  him,  'Is  that  your  pistol  you 
have  got?'  and  he  said  'No;  this  la  not  my 
pistol,  this  la  my  damn  knife.*  Then  Will 
Sanders  caught  bold  of  me  and  pulled  me 
ba<AE  down  the  road,  and  Lake  tumg  caui^t 
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Hfgb  Barrow  on  the  back  of  the  coat  and 
swung  him  around  and  palled  Um  back  but 
let  liim  looae^  and  be  ran  around  Luke  Long'B 
back  and  took  three  or  foar  st^  toward 
me.  raising  np  htB  right  hand,  and  said,  'I 
win  cat  four  God  damn  throat*  He  was  in 
front  of  me  then,  and  I  then  took  about  five 
pteps  away  from  him.  I  stepped  back  seTeral 
steps  and  lifted  mj  band  toward  him  and 
said,  'Stand  backl  stand  back  I  dont  come  on 
me;*  bat  whoi  he  said,  *I  will  cut  your  God 
damn  throat,*  I  was  afMid  he  was  going  to 
cot  me.  because  lie  had  ttdd  me  he  had  his 
kzdfe^  and  I  flred  mr  pistol  at  him  on^  time. 
^Flie  mon^  he  owed  me  was  money  be  had 
borrowed  from  me  several  months  before. 
I  put  pistol  In  my  pocket  that  night 
because  I  expected  to  go  to  the  featlTal 
alone.  I  neror  had  had  any  trouble  with 
anybody  else  in  my  Ufe  and  ner&t  had  had 
any  trouble  before  with  bim." 

And  thereupon  concluding  with  this  wit- 
ness, the  defendant  rested  his  case,  whereup- 
on the.  state  recalled  Luke  Long  in  rebuttal, 
who  testified  as  follows:  "I  do  not  know 
what  money  it  was  Charleston  Frands  claim- 
ed High  Barrow  owed  him,  but  I  know  he 
did  owe  him  some  money  for  some  whisky 
whlcb  be  got  from  him  once  when  I  was 
presoit  and  which  we  drank  up  together." 

Albert  Gregory,  for  the  state,  testified  aa 
follows:  '1  wait  to  the  ]^ce  where  High 
Barrow  was  killed  and  got  there  an  hour  or 
■0  after  he  was  killed.  I  cartf ully  aeandied 
Us  body  and  the  gronnd  near  his  body  for  a 
weapon,  bat  toimd  no  knife  or  other  weapon." 

Does  this  OTidenoe  make  out  a  case  of  nrar- 
der  In  the  second  decree?  We  cannot. see 
that  it  does.  If  It  does  not  make  out  a  case 
of  jostlflable  homldde  In  favor  of  the  defend- 
^t,  the  most  that  can  be  made  out  of  it 
against  him  is  the  crime  of  manslanghtOT, 
and,  so  finding,  the  court  below  erred  in  de- 
nying the  motion  for  new  trial 

The  Judgment  of  the  drcuit  court  in  said 
cause  is,  therefore,  hereby  reversed  and  a 
new  trial  ordered  at  the  cost  of  Gadsden 
county. 

HOCKER  and  PARKHILL,  JJ.,  eoncur. 

WHITFIELD,  O.  J.,  and  SHACKLBFORD 
and  COOKRBLL.  JJ.,  concur  In  the  opinion. 
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(ayttabu9  hp  the  Court.) 
1.  Stbket  Bacboads  (S§  101,  111*)— Opeba- 

TIOK— CONIWBUTOBT  NeOUGE  HOB— ISSUES 
AHD  PBOOF. 

In  an  action  bronght  against  a  railroad 
company  by  one  seeking  to  recover  damages 
for  injuries,  whether  to  bis  person  or  nis 
property,  alleged  to  have  been  occasioned  by 
the  negligence  of  the  defendant,  there  can  be 


no  recovery  if  the  evidence  establishes  the 
fact  that  the  plaintiff's  own  negligence  was  the 
sole  cause  of  the  injury,  and  this  may  be 
shown  under  the  general  issue. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads^ Cent.  Dig.  H  226,  226;  Dec.  Dig.  S$  101. 

2.  NKOUGEHCn   (I  118*)  —  OFXRATIOn  — Ao> 

HONS  FOB  Injtjbies— Issms  and  Pboof. 
Chapter  40T1  of  the  Laws  of  Florida,  Acts 
of  1891,  p.  113,  changed  the  common-law  rule 
in  actions  brought  against  railroad  companies 
in  certain  particalars  therein  set  forth,  and  sec- 
tion 2  thereof,  now  section  3140  of  the  Gen- 
eral Statutes  of  1906,  provides  that,  if  the 
plaintiff  and  the  defendant  company  are  both 
ID  faolt,  the  plaintiff  may  recover,  "but  the 
damages  shall  be  diminished  or  increased  by 
the  jury  in  proportion  to  the  amount  of  default 
attributable  to  Mm."  While  contributory  neg- 
ligence as  a  defense  in  such  an  action  should 
be  pleaded,  yet,  where  it  appears  from  the 
proofs  adduced  by  the  plalotUf,  the  defendant 
company  may  avail  itself  of  the  same  under 
the  general  issue. 

[Ed.  Note.— For  other  cases,  see  Negligence;. 
Cent.  Dig.  |§  200-216;  Dec  Dig.  |  119.*] 

3.  Stbebt  Railboads  ({  112*)  — Opekation  — 
Actions  fob  Injubies. 

Section  3148  of  the  General  Statutes  of 
1906  creates  the  presumption  that  a  person  In- 
jured by  the  operation  of  a  railroad  was  thus 
injured  through  the  negligence  of  such  road, 
which  presumption  it  is  incumbent  upon  the 
defendant  railroad  company,  in  an  action' 
brought  against  it,  to  overcome  by  proofs. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  227,  228;   Dec.  Dig.  t 

4.  Stbket  RAn^oAoa  (§  112*)  —  Aotionb  — 

BUBDEN  OF  PBOOP— CONTBIBUTOBT  NBOLZ- 
OENCE. 

In  any  action  seeking  to  recover  damages 
tor  injuries  to  person  or  property,  whether 
brought  against  a  railroad  company,  in  which 
action  section  .^148  of  the  General  Statutes  of 
1006  would  apply,  or  against  some  other  de- 
fendant, alleged  to  have  been  caused  by  the 
negligence  of  the  defendant,  all  that  may  prop- 
erbr  be  required  of  the  plaintiff  is  to  establish 
by  competent  evidence  the  negligence  of  the 
defendant  in  causing  the  injury,  as  laid  in  the 
declaration.  The  plaintiff  cannot  he  required 
to  show  that  he  was  not  guilty  of  contributory 
negligence,  the  burden  is  the  other  way,  and 
if  the  evidence  is  evenly  balanced  the  fact  of 
contributory  negligence  is  not  established,  and 
upon  this  issue  the  verdict  should  be  for  the 
plaintiff.  The  only  difference  in  this  respect 
in  an  action  brought  against  a  defendant  who 
does  not  come  within  the  class  enumerated  in 
such  section  3148,  is  that  in  such  case  the 
fact  of  injury  is  not  made  prima  facie  evidence 
of  the  negligence  of  the  defendant. 

[Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent.  Dig.  H  227,  228;  Dee.  Dig.  | 
112.*] 

5.  Tbial  <|  194*)— ImTBUOnOHB— FBOTXnOK 
OF  OOUBT  AND  JUBT— OBBDIBILITT  OF  WIT- 
NESSES. 

To  the  jury  is  given  the  function  of  pass- 
ing upon  the  credibility  of  the  witnesses  and 
the  weight  of  the  evidence,  and  it  is  error  for 
the  trial  judge  to  usurp  saai  function. 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  H  489-466:  Dec  Dig.  |  194.*] 

6.  Trial  (§  203*)— Imstbuctioks— Duty  or 
Tbial  Judge, 

It  is  the  duty  of  the  trial  judge  to  charge 
the  jury  upon  the  law  of  the  case,  and;  since 
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the  inry  miut  take  the  law  from  the  trial 
judge  and  be  cuided  by  faia  ntteTancea,  it  is  of 
the  Qtmost  importance  that  he  ahonld  charge 
the  law  an>licablfl  to  tb»  laraaB  beiiv  tried 

correcUy. 

IBS..  Note.— 'For  other  cases,  see  TriaL  Gent 
Dig.  H  474,  482,  488.  486;  Dec.  Dig.  f203.*} 

7.  Neglioencb  ({  1S6*)  —  AonoNS  — Qma- 

TIOKB  FOB  JUBT. 

QQestiona  of  negligence  and  of  oontrthn- 
tory  negligence  are  for  the  jury  to  determine 
when  the  facts  are  controTerted. 

[Bd.  Mote.— For  other  cases,  see  Negligence, 
Gent.  Dig.  ]§  277-353;  Dec  Dig.  {  136.*] 

a  Tbial  (S  262*)  —  iNSTsnonOHB  — RsQin- 

BITES  AHO  SumOIXNCT. 

A  charge  or  instrnctioa  shonld  not  impose 
either  npon  the  plaintiff  or  defendant  a  duty 
not  shown  to  exist. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  68fr^;  Dee.  Dig.  S  262.*j 

S.  Afpulx.  and  Bbbob  (II  1185,  1177«)-Di8- 
POsmoN  or  Gauss— Dbczsion  in  Genebal. 
Where  there  is  evidence  to  sastain  the 
Terdlct,  and  no  material  error  of  law  or  proce- 
dnra  appear,  the  jnd«n«nt  will  be  afflxmed.  bat, 
where  it  appears  that  an  erroneous  charge 
could  reasonably  haTe  misled  or  confused  the 
jurr  to  the  injury  of  the  party  compUiniDS 
of  it  a  new  trial  will  be  granted. 

[Sid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  $|  4D07-4i^;  Dec  Dig.  H 
1186. 1177.*] 

10.  Apfbaz.  akd  Bbeob  (I  1068*)- Bbview— 

PBSJUDZOXAI.  NATCFBB  of  ERBOB— IN8TBIT0- 
nONB. 

In  an  action  against  an  electric  railroad 
company,  seeking  to  recoTer  damages  for  in- 
juries alleged  to  have  been  occasioned  by  the 
negligence  of  the  defendant  company,  where  an 
instruction  la  glTen  which  erroneously  defines 
the  duty  of  the  piaintifiF  to  such  defendant  com- 
pany or  imposes  an  unnecesBary  or  improper 
burden  upon  the  plaintiff,  the  judgment  render- 
ed in  faTor  of  such  defendant  company  should 
be  reversed,  unless  the  evidence  adduced  was  of 
such  a  cliaracter  as  woold  not  reasonably  have 
warranted  any  other  than  a  Terdict  for  the 
defendant  company. 

[Ed.  Notsw— For  other  oases,  see  Appeal  and 
Error.  Gent  Dig.  H  422(M^:  Dec  Dig.  { 
106&*) 

11.  TBIAL  (I  248*)— IN8TBUCTI0N8— GomSA- 

DicrroBT  iNSTBnonons. 

Contradictory  charges  or  instructions 
shonld  not  be  given,  as  their  tendency  neces- 
sarily is  to  confuse  and  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  |§  664-566:  Dec  Dig.  {  24S.*1 

12.  Tbial   (I  250*)- Inbtbuctionb— NUICBEB 
or  Instbuctions. 

Only  such  instructions  should  be  requested 
by  either  the  plaintiff  or  defendant  as  bear  up- 
on the  law  of  tlie  case  and  will  aid  the  jury  In 
trying  and  determining  the  issues,  as  unneces- 
sary instructions  afford  opportunities  for  er- 
ror, and  are  burdensome  to  the  courts.  When 
a  large  number  of  instructions  are  given,  they 
are  also  well  calculated  to  confuse  and  mislead 
the  jury. 

Dd.  Note^— BV»r  other  cases,  see  Trial,  Gent 
ig.  H  684rM;  Dec  Dig.  |  200.*] 


18.  Biohwatb  (I  168*)— Un  bt  Tbatb] 

AUTOVOBIUB. 

Owners  and  operators  of  automobiles  have 
the  same  right  to  use  the  streets  and  highways 
that  owners  and  operators  of  other  vehicles 


possess.  AH  alike  muBt  BEndae  reaaonaUe 
care  and  caution  for  the  safety  of  others. 

[Ed.  Note^For  other  csBes,  see  Highways, 
Omt  Dig.  I  468;  Dec.  I)irTl6».*] 
14.  Stbebt  Baiiaoadb  (I  86*)— Opebatiok— 

Right  or  Wat  Oveb  Tbaoes. 

While  the  right  of  a  street  railway  to  that 
part  of  the  stroet  on  which  its  tracks  are  laid 
18  not  aa  eEclnstre  one.  yet  the  ilghtB  are  aa- 
perior  to  thoae  of  the  general  pnbUe,  escept 
at  street  erossiags,  where  the  righto  of  both  are 
equal. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  193,  196;  Dec  Dig.  I 
86.*] 

16.  Stbbxt  Railboadb  (1 117*)— OpsaATioii— 
AoTfONB  ros  InjUBiEa— Question  fob  Jubt. 
The  driver  of  a  vehicle,  whether  automo- 
bile, carriage,  wagon,  or  other  kind,  about  to 
cross  a  street  railway  tnu^  at  a  street  etOM- 
ing  in  a  dty,  is  not  In  every  case  regnlred  as 
a  matter  of  law  to  stop,  look,  and  listen. 

[Ed.  Note.— For  other  cases,  see  Street  Baa- 
roads,  Oent  Dig.  H  289-2&7;  Dec  Dig.  { 
117.*] 

Error  to  Glxcnlt  Court,  HUlsboroa^  Conn< 
t7;  J.  B.  Wall,  Jndsa 

Action  b7  J.  3.  Fanuworth  agalmt  fhe 
Tampa  Electric  Company.  Judgmeot  for  de- 
fendant and  plaintiff  brings  error.  Reversed. 

V.  H.  Enigbt  and  H.  S.  Hampton,  tor 
plaintiff  in  error.  P.  O.  KnlfSit,  for  ddteid- 
ant  In  error. 

SHAGKLEFOBD,  J.  An  action  was  brouglit 
by  the  plaintiff  In  error  against  the  de- 
fendant Id  error  to  recover  damages  for 
personal  injuries  and  for  Injury  to  the  plain- 
tiff's automobile.  In  which  he  was  riding  and 
which  be  was  operating  at  the  time,  all^^ 
to  have  been  received  as  the  result  of  the 
collision  of  one  of  the  can  of  the  defendant 
with  the  antomobile  of  the  plaintiff,  at  the 
intersection  of  Marion  and  Scott  streets  In. 
the  city  of  Tampa,  which  collision  ts  alleged 
to  have  been  caused  by  the  negUgenoe  (tf  the 
defoidant 

The  first  error  assigned  Is  based  npon  the 
sustaining  of  a  demurrer  to  the  declaration, 
but,  in  view  of  the  fact  that  the  plaintiff 
filed  an  amended  declaration,  under  which 
he  could  offer  all  the  evidence  admissible  tin- 
der the  original  declaration  and  no  addition- 
al burden  was  thereby  imposed  on  him,  we 
must  hold  that  the  error,  if  any,  In  such 
ruling  was  harmless. 

We  consider  It  unnecessary  to  set  out  the 
pleadings.  The  defendant  filed  a  plea  of  not 
guilty,  and  also  two  other  pleas  to  which 
a  demurrer  was  sustained.  No  plea  of  con- 
tributory negligence  was  filed.  A  trial  was 
had.  which  resulted  in  a  verdict  and  judg- 
ment In  tayor  of  the  defendant  This  judg- 
m^t  the  plaintiff  has  brought  here  for  re- 
view by  writ  of  error  and  has  assigned  26 
errors.  In  view  of  the  conclusion  which  we 
have  reached,  it  becomes  unnecessary  to  dis- 
cuss these  assignments  in  detail.  We  l)e]ieve 
tbat  tlie  application  of  a  few  w^-settled 
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prlndplei  wIU  enable  ns  to  main  a  proper 
disposition  of  the  case. 

[1]  In  an  action  brontfit  agabut  a  railroad 
company  by  one  seeing  to  recover  damages 
for  InJnrlea.  whether  to  bis  person  or  his 
prcverty,  altoged  to  hare  been  occaafamed  by 
the  neeUgenca  of  dw  d^endanti  there  can  be 
no  recorery  It  the  erldoioe  eetablishea  the 
bust  that  the  plalntUTs  own  negligence  was 
the  eole  cause  of  the  Injury,  and  tbla  may  be 
abown  nnder  the  geowal  Issue.  AOantic 
Coast  Une  B.  B.  Co.  t.  Crosby,  68  Fla.  4XiO, 
43  Sootb.  818,  and  Seaboard  Air  Line  By. 
V.  BentE,  60  Fla.  44&,  04  Sontb.  20; 

[2]  Chapter  4071  of  the  Laws  of  Blorlda. 
Acts  of  1801.  p.  lis.  changed  the  .common- 
law  rule  tn  certain  particulars  that  affect  the 
result  In  this  case.   We  hare  bad  occasion 
several  times  to  conatme  the  different  see 
ticMis  c»f  this  chapter,  so  shall  not  go  Into  any 
diacnssion  tbereof  now.   It  Is  sufficient  to 
■ay  that  SBctttm  2  thereof  which  appears  in 
tbe  Oeneral  Statutes  of  1906  as  section  3140, 
proTldes  that,  if  the  plaintiff  and  the  de- 
fendant company  are  both  in  fault,  tbe  plain- 
tiff may  recoTw,  "but  tbe  damages  shall  be 
diminished  or  increased  by  the  jury  in  pro- 
portion to  the  amount  of  default  attributable 
to  him."  dee  AtlanUc  Ooaat  Une  B.  B.  Co. 
T.  Crosby,  supra ;  Atlantic  Coast  Une  B.  B. 
Go.  T.  McCormlck,  BO  Fla.  121,  62  South. 
712;  Florida  Bast  Coast  By.  Go.  t.  Smith,  61 
Fla.  281,  55  South.  871.    In  the  last-ctted 
case^  fallowing  prior  decisions.  It  was  held 
that,  '^hile  contributory  negligence  as  a  de- 
fense to  an  action  In  tort  should  be  pleaded 
and  proT^  yet,  when  It  appears  from  the 
proofs  of  the  plaintiff  without  objection,  the 
defendant  may  avail  Itself  of  the  same  imder 
the  general  issue."    [S]  Section  3148  of  the 
General  Statutes  of  1906  creates  the  pre- 
sumption that  a  person  injured  by  the  oper- 
ation of  a  railroad  was  thus  injured  through 
the  negligence  of  such  road,  which  presump- 
tion It  is  Incumbent  upon  the  defendant  rail- 
road company,  in  an  action  brought  against 
it,  to  overcome  by  proofs.    Atlantic  Coast 
Une  R.  R.  Co.  r.  Crosby,  supra,  and  Pensa- 
cola  Electric  Co.  v.  Blssett,  69  Fla.  360,  52 
South.  367.    [4]  It  is  also  true  that  in  any 
action  seeking  to  recover  damages  for  Inju- 
ries to  person  or  property,  whether  brought 
against  a  railroad  company.  In  which  ac- 
tion the  above-cited  statute  would  apply,  or 
against  some  other  defendant,  alleged  to 
have  been  caused  by  the  negligence  of  the 
defendant,  all  that  may  properly  be  required 
of  the  plaintiff  Is  to  establish  by  competent 
evidence  the  negligence  of  the  defendant  In 
causing  tbe  Injury,  aa  laid  in  the  declara- 
tion.   The  plaintiff  cannot  be  required  to 
show  that  he  was  not  guilty  of  contributory 
negligence,  such  burden  being  cast  upon  the 
defendant.   Not  only  is  it  not  essential  that 
the  whole  evidence  convince  the  jury  that 
the  plaintiff  was  not  guilty  of  contributory 
n^ligence.  tbe  burden  is  the  other  way,  and 
If  the  evidence  la  evenly  balanced  the  fact  of 


contributoiy  nea^lgeace  to  not  eataUlsbed. 
and  npmi  this  issue  tbe  TerdM  should  be  for 
the  plaintiff.  Halnlln  v.  Budge,  66  Fla.  842, 
47  South.  826.  The  only  difference  In  this 
respect  In  an  action  brought  against  a  de- 
foidant  who  does  not  come  wlfhln  the  dass 
enumerated  in  section  3148  of  tbe  Genwal 
Statutes  of  1806  Is  that  In  sudi  case  tlie  f&ct 
of  Injury  Is  not  made  prima  fade  evidence 
ot  the  ne^lgence  of  tbe  deteodant.  See  Pen- 
saoola  Electric  Co.  v.  Alexander,  58  Fla. 
887,  60  South.  678,  and  Seaboard  Air  Line 
By.  T.  Smith.  58  Fla.  S76,  48  Sonth.  236.  and 
cases  tttere  cited. 

[f]  It  is  demoitary  that  to  the  jury  is  giv- 
en the  function  of  iwsslng  upon  the  credibil- 
ity of  tbe  witnessee  and  the  wei^t  (tf  the 
evidence  and  It  la  error  for  the  trial  Jndfs 
to  troach  upon  or  usurp  such  function.  See 
Gamer  t.  State,  28  Fla.  113,  9  South.  836, 
29  Am.  St  Rep.  282,  and  Roberson  t.  State. 
40  Fla.  609,  24  South.  474.  [I]  Section  1496 
of  the  General  Statutes  of  1906,  which  we 
have  several  times  construed,  provides  as 
follows: 

"1496  (108S).  Duty  of  judge  to  charge  jury. 
—Upon  the  trial  of  all  cases  at  law  In  the 
several  courts  of  this  state,  the  judge  pre- 
siding on  such  trial  shall  cliarge  the  jury 
cmly  upon  the  law  of  the  case ;  that  is,  upon 
some  point  or  points  of  law  arising  in  the 
trial  of  said  cause. 

If,  however,  upon  the  conclusion  of  the 
argument  of  counsel  in  any  civil  case,  after 
all  the  evidence  shall  have  been  submitted, 
it  be  apparent  to  the  Judge  of  the  circuit 
court,  or  county  court,  that  no  evidence  has 
been  submitted  upon  which  the  Jury  could 
lawfully  find  a  verdict  for  one  party,  the 
Judge  may  direct  the  Jury  to  find  a  verdict 
for  the  opposite  party." 

Although  it  may  tiave  been  true  In  Eng- 
land at  one  time,  as  the  old  couplet  has 
It. 

"For  twelve  honest  men  have  decided  the  cause 
Who  are  Judges  aUke  of  the  facts  and  the  laws," 

Lord  Mansfield's  variant  of  the  second  IVae, 
"Who  are  judges  ot  facts,  but  not  Judges 
of  laws,"  describes  the  situation  as  it  has 
always  existed  In  this  state.  This  court  hag 
carefully  guarded  these  respective  functions 
of  the  trial  Judge  and  the  jury,  aa  a  glance 
through  Its  decisions  will  readily  show. 
Since  the  Jury  must  take  the  law  from  the 
trial  Judge  and  be  guided  by  his  uttwances, 
it  is  of  the  utmost  Importance  that  the  trial 
Ju^  should  charge  the  law  applicable  to 
the  issues  bdng  tried  correctly.  [7]  We  have 
also  repeatedly  beHA  that  questions  of  neg- 
ligence and  of  contributory  negligence  are 
for  the  Jury  to  determine  when  the  facts  are 
controverted,  as  in  the  instant  case.  See 
German-American  iLumber  Co.  t.  Brotk,  56 
Fla.  577,  46  South.  740.  [I]  We  have  also 
beld  that  "A  charge  should  not  impose  upon 
a  defendant  a  duty  not  shown  to  exist."  Es- 
cambia County  Electric  Ught  ft  P.  Ca  t. 
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Sutherland,  61  Fla.  — ,  56  South.  83.  It 
Deceesarily  follows  that  neither  should  a 
charge  Impoae  tti>on  a  plaintiff  a  duty  not 
shown  to  exist  [1]  We  have  also  repeated- 
ly held  that  "where  there  la  evidence  to  sus- 
tain the  verdict,  and  no  material  errors  of 
law  or  procedure  appear,  the  Judgment  will 
be  affirmed."  Seaboard  Air  I4ne  Ry.  v.  Mose- 
ley,  60  Fla.  186.  53  South.  718.  We  have  like- 
wise held  that  "where  It  appears  that  an 
erroneous  charge  could  reasonably  have 
misled  or  confused  the  Jury  to  the  Injury  of 
the  party  complaining  of  it,  a  new  trial  will 
be  granted."  Atlantic  Coast  Line  B.  B.  Co. 
V.  Wallace,  61  Fla.  93,  54  South.  893.  [«] 
We  held  that,  "Where  an  error  has  been 
committed  in  defining  the  duly  of  a  defend- 
ant electric  company  to  Its  patrons  to  be 
harmless  to  the  defoidant,  the  evldoice  must 
be  of  sodi  a  cbaracter  as  would  not  reasona- 
bly have  warranted  any  other  than  a  verdict 
tor  die  plalntlfT."  Escambia  County  Electric 
Ll^t  ft  Power  Go.  r.  Snflierland,  snpra. 
The  prlnc^e  la  lUcewiBe  an>llcable  in  an  ac- 
tion against  an  dectric  railroad  company, 
seAlng  to  recover  damages  for  tnjortes  al- 
leged to  have  been  occasioned  by  the  negli- 
gence of  the  defendant  company,  where  an 
instruction  Is  given  which  emmeoiialy  deflnes 
the  dn^  <tf  the  plaintlfl  to  andi  defendant 
company  or  Imposes  an  unnecessary  or  Im- 
proper burden  upon  the  idalntUF. 

We  have  given  all  the  evidence  adduced 
our  carefnl  examination,  but  It  would  not  be 
proper  for  na  to  express  an  opinion  thoreon. 
In  view  of  the  fbct  that  we  have  reached  the 
conclusion  that  the  Judgment  most  be  revers- 
ed for  certain  errors  which  were  committed 
by  the  trial  Judge  In  his  Instructions  to  the 
Jury.  It  Is  sufficient  for  us  to  say  that,  as 
Is  usually  true  In  these  negUf^ence  cases, 
upon  a  number  of  points  the  evidence  Is  con- 
flicting, therefore  we  are  unable  to  declare 
that  the  erroneous  Instructions,  some  of 
which  we  shall  set  out,  were  harmless  to  the 
plaintiff.  Under  proper  Instructions,  we  can- 
not say  what  verdict  the  Jury  might  have 
rendered,  acting  as  reasonable  men,  the  test 
which  we  have  applied.  See  Pensacola  Elec- 
tric Co.  V.  Blssett,  59  Fla.  360,  62  South.  367. 

[11]  A  large  number  of  Instructions  were 
given,  both  at  the  request  of  the  plaintiff  and 
of  the  defendant,  some  of  which  are  of  a 
conflicting  and  contradictory  nature  and 
were  well  calculated  to  contuse  and  mislead 
the  Jury,  but  we  shall  not  undertake  to  point 
out  and  discuss  this  phase.  [12]  Again  and 
again  we  have  expressed  our  disapproval 
of  the  practice  of  requesting  an  unnecessari- 
ly large  number  of  instructions.  See  Gracy 
v.  Atlantic  Coast  Line  E.  R.  Co.,  53  Fla.  350, 
42  South.  903;  Atlantic  Coast  Line  B.  B.  Co. 
v.  Crosby,  53  Fla.  400,  42  South.  318;  Mc- 
Cnll  V.  State,  55  Fla.  108,  46  South.  321. 
We  would  also  refer  to  Kinney  v.  City  of 
Springfield,  36  Mo.  App.  97. 

From  the  different  Instructions  given  at 


the  request  of  the  defendant  we  single  out 
and  copy  the  following^  each  of  which  Is  as- 
signed as  error: 

"(11)  The  court  charges  yon  that  It  la  the 
law  that  it  is  the  dnty  of  a  traveler  to  ex- 
erdse  his  soise  of  sight  and  hearing,  and 
to  look  and  listen  for  the  approaching  street 
car,  and  that  his  failure  to  do  so  Is  n^ll- 
gence.  And,  if  neoeaeatv,  it  <«  alto  Mt  dutp 
to  9top.   (Etrceptions  noted  to  charffc)" 

"<14)  The  court  Instmcts  yon  that  it  was  the 
duty  of  the  plaintiff,  apon  approadilng  the 
track  of  the  defendant,  and  before  going  on 
the  same,  to  exercise  a  proper  degree  of  taura 
and  caution,  and  to  liave  made  a  vigilant  use 
of  his  eyes  and  ears  for  the  purpose  ot  as- 
certaining whether  or  not  a  street  car  vras 
approaching,  because  it  waa  n^^Ugenoe  In  flie 
plaintiff  to  approach  tin  tratik;  or  to  walk 
or  drive  along  or  across  the  same  without 
first  stopping  and  looking  up  and  down, 
cause  he  waa  bound  to  presnme  that  a  ear 
might  be  Bpi>roac9iing. 

"(15)  With  the  coming  Into  use  of  the  an- 
tomoUle  new  qnestiona  as  to  redprocal 
tights  and  dotiea  of  the  public  and  that  ve- 
hicle have  and  will  continue  to  arl8&  At  no 
place  are  those  relations  more  important 
than  at  tiie  grade  croeslngs  of  railroads. 
The  main  consideration  hitherto  with  refer- 
ence to  such  crossings  has  been  the  danger 
to  those  crossingB.  A  ponderous,  swiftly 
moving  locomotive,  followed  by  a  heavy  train. 
Is  subject  to  slight  dang^  by  a  crossing  foot 
passenger,  or  a  span  of  horses  and  a  vehicle; 
bnt^  when  the  passing  vehicle  is  a  ponderous 
sted  atmcture,  it  tbreatois  not  only  the 
safety  of  Its  own  occupants,  but  also  those 
on  the  colliding  train.  And  when  to  the  per- 
fect control  of  such  a  machine  Is  added  the 
factor  of  high  speed,  the  temptation  to  dash 
over  a  track  at  terrific  speed  makes  the  au- 
tomobile, unless  carefully  controlled,  a  new 
and  grave  element  of  crossing  danger.  On 
the  other  hand,  when  properly  controlled, 
this  powerful  machine  i>ossesses  capabilities 
contributing  to  safety.  When  a  driver  of 
horses  attempts  to  make  a  crossing  and  Is 
suddenly  confronted  by  a  train,  difficulties 
face  him  to  which  the  automobile  Is  not  sub- 
ject. He  cannot  drive  close  to  the  track  or 
stop  there,  without  risk  to  his  horses,  fright- 
ening, shying,  or  overturning  his  vehicle.  He 
cannot  well  leave  his  horses  standing,  and 
if  he  goes  forward  to  the  track  to  get  an  un- 
obstructed view,  and  look  for  coming  trains, 
he  might  have  to  lead  his  horses  or  team 
with  him.  These  precautions  the  automobile 
driver  can  take,  carefully  and  deliberately, 
and  without  the  nervousness  communicated 
by  a  frightened  horse.  It  will  thus  be  seen 
an  automobile  driver  has  the  opportunity.  If 
the  situation  Is  one  of  uncertainty,  to  settle 
that  uncertainty  on  the  side  of  safety,  with 
less  inconvenience,  no  danger,  and  more  sure- 
ly than  the  driver  of  a  horse.  Such  being 
the  case,  the  law,  both  £rom  the  standpoint 
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of  his  own  mUtj  and  the  menace  bla  ma- 
chine Is  to  the  safe^  of  others,  should,  Ui 
meeting  these  new  conditions,  r^ldly  hold 
the  antomoblle  driver  to  such  reasonable  care 
and  precaution  as  to  go  to  his  own  safety 
and  that  of  the  public.  If  the  law  demands 
such  care,  and  those  crossing  make  snch 
carfe,  and  not  chance,  tbelr  protection,  the 
possibilities  of  automobile  crossings  aoddents 
will  be  minimized.  The  duty  of  an  automo- 
bilfi  driTer  approaching  txuaa  where  there  Is 
zefltrlcted  vision,  to  stop^  look  and  listen,  and 
to  do  so  at  a  time  and  place  where  looking 
and  where  listening  will  be  effective  is  a  pos. 
itive  duty." 

"(IT)  The  duty  of  an  automobile  driver  ap- 
proaching a  railroad  crossing,  where  there  Is 
restricted  vl8l<m,  to  stop,  look  and  listen,  and 
to  do  so  at  a  time  and  place  where  stopping 
and  where  looking  and  where  listening  will 
be  effective,  is  a  positive  duty." 

We  shall  treat  these  assignments  together. 
It  will  be  observed  that  they  instruct  the 
Jury  that  as  a  matter  of  law  It  is  "the  duty 
of  an  automobile  driver  approaching  a  rail- 
road crossing,  where  there  is  restricted  vi- 
sion, to  stop,  look,  and  listen,  and  to  do  so 
at  a  time  and  place  where  stopping  and 
where  looking  and  where  listening  will  be  ef- 
fective, Is  a  positive  duty,"  also  that  "It  was 
n%llg«ice  in  the  plaintiff  to  ai^roach  the 
track,  or  to  walk  or  drive  along  or  across 
the  same  without  first  stopping  and  looking 
op  and  down,  because  he  was  bound  to  pre- 
sume  that  a  car  might  be  approaching." 
This  doctrine  was  not  only  stated  but  re- 
jKated  and  emphasized.  The  InBtructloua 
also  lay  special  stress  upon  the  duty  of  an 
automobile  driver  In  aK>roachlng  tracks  to 
stop,  look  and  listen,  as  distinguished  from 
the  driver  of  other  kinds  of  vehicles. 

[ill  The  defects  which  vitiate  these  In- 
structions are  so  obvious  that  extended  dis- 
cussion is  not  required.  It  was  held  in  House 
V.  Cramer,  134  Iowa,  374,  112  N.  W.  3,  10  U 
R.  A.  (N.  S.)  655,  13  Am.  &  Eng.  Ann.  Cas.  461, 
that  "operators  of  automobiles  have  the  same 
right  to  use  the  highways  that  drivers  of 
horses  or  other  vehicles  possess,  but  they 
must  exercise  reasonable  caution  for  the 
safety  of  others,  and  in  determining  the  de- 
gree of  care  required  the  character  of  the 
macblne,  its  speed,  size,  appearance,  man- 
ner of  movement,  noise  and  the  like  may  be 
taken  into  consideration."  Also,  see  note  to 
this  case  on  page  463  of  13  Am.  &  Eng.  Aon. 
Gas.,  where  a  number  of  authorities  will 
be  found  collected.  It  Is  said  in  Cunning- 
ham V.  Castle,  127  App.  Dlv.  SSO,  text  S8&, 
111  N.  Y.  Supp.  1067,  lOtil:  "The  antomo- 
blle is  not  necessarily  a  dangerous  device. 
It  is  an  ordinary  vehicle  of  pleasure  and 
baslnees.  It  Is  no  more  dangerous  per  se 
than  a  team  of  horses  and  a  carriage,  or  a 
goo.  or  a  sailboat,  or  a  motor  launch."  It 
was  said  in  City  of  Chicago  v.  Banker,  112 
lU.  App.  M,  text  99:  "The  fact  that  an  au- 


ttunobUe  m  a  comparatively  new  vehicle  Is 
beside  the  question.  The  nee  of  the  streets 
most  be  extended  to  meet  the  modern  means 
of  locomotion."  The  discussion  in  Moses  v. 
Pittsburg  F.  W.  &  C.  B.  R.  Co.,  21  IlL  616, 
as  to  the  right  to  the  use  of  streets  will  be 
found  profltabl&  Also,  see  Brlnkman  v.  Pa- 
cholke^  41  Ind.  App.  662,  text  666,  84  N.  B. 
762.  As  was  said  in  the  note  In  IS  Am.  & 
Eng.  Ann.  Caa^  referred  to  above:  "Accord- 
hagly  It  has  been  generally  held  that  tbd 
owner  of  an  antonloblle  has  the  same  right 
as  the  owner  of  other  vtfdcles  to  use  falgh- 
ways  or  streets,  and  that  like  them  he  must 
exercise  reasonable  care  and  caution  for 
the  safety  of  ottiers.'*  In  fine,  whatever 
may  be  our  individual  feelings  toward  the 
automobile^  and  we  recognize  the  fact  that 
some  view  it  with  less  and  some  with  more 
favor.  It  would  seem  to  have  come  to  stay 
with  us,  and  we  would  hardly  be  warranted 
In  daaalng  It  as  "an  undesirable  citizen," 
and  we  moat  assuredly  cannot  treat  it  as 
an  outlaw. 

[U]  It  is  stated,  we  think  correctly,  in 
Clark's  Street  Railway  Accident  Law.  S  103: 
"While  it  is  clear  that  the  right  of  a  street 
railway  to  that  part  of  the  street  on  which 
Its  tracks  are  laid  is  not  an  exclusive  one, 
It  is  generally  held  that  its  rights  are  superi- 
or to  those  of  the  general  public;  except  at 
street  crossings,  where  the  rights  of  both 
are  equal."  Also,  see  Nellis  on  Street  Rail< 
road  Accident  Law,  270,  36  Cyc.  14^  and 
authorities  cited  in  the  notes. 

[16]  While  the  authorities  are  not  in  en- 
tire hai-mony  upon  the  point,  the  decided 
weight  of  authority  is  to  the  effect  that  the 
driver  of  a  vehicle  about  to  cross  a  street 
railway  track  Is  not,  in  every  case,  required 
as  a  matter  of  law  to  stop,  look,  and  listen. 
See  Clark  on  Street  RaUway  Accident  Law, 
p.  293;  Nellis  on  Street  Railway  Accident 
I*w,  353  et  seq.;  86  Cyc.  i5d7  to  1541.  The 
law  is  thus  stated  by  Judge  Taft  in  Cin- 
cinnati St  By.  Co.  V.  Whltcomb,  66  Fed. 
915,  text  919,  14  a  a  A.  183,  187: 

"The  exceptions  to  the  charge  of  the  court 
are  very  voluminous,  very  long,  and  many  of 
them  are  quite  frivolous.  Generally,  the  ex- 
ceptions to  the  charge  may  be  comprehended 
under  three  heads:  First,  the  court  was  ask- 
ed to  charge  the  Jury  that  It  was  the  abso- 
lute duty  of  Whltcomb  not  only  to  look  and 
listen  for  the  coming  of  the  car,  but  also 
to  stop,  look,  and  listen.  It  certainly  Is 
not  the  law  that  persons  crossing  street 
railway  tracks  in  a  city  In  a  vehicle  are 
obliged  to  stop  before  crossing,  unless  there 
is  some  circumstance  which  would  make  that 
ordinarily  prudent  We  have  already  held 
in  the  cases  of  Railroad  Co.  v.  Farra,  66  Fed. 
496,  13  C.  C.  A.  602,  and  McGhee  v.  White. 
66  Fed.  502,  13  C.  C.  A.  608,  that  It  Is  not 
the  absolute  duty,  as  matter  of  law,  for  one 
crossing  a  steam  railway  track  to  stop,  look, 
and  listen,  but  that  the  necessity  for  stop* 
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ping  Is  to  1»  detarmlned  hy  die  drcumstanc- 
w,  and  iB  usually  a  qnastlon  to  be  left  to 
tbe  jury,  and  so  tbe  conrt  below  In  this  case 
tveated  It  The  rule  cannot  be  stricter  In 
respe<^  to  erasing  a  street  railway  tban  in 
crossing  a  steam  railroad.  Tbe  cases  rdiied 
upon  are  cblefly  Pennsylvania  cases.  In 
that  state  tbe  dupreme  Court  bas  adopted  a 
rule  of  law  reqalrlng  every  person  to  stop, 
look,  and  listen  before  crossing  the  railroad 
track.  This  rule  Is  not  followed  In  other 
states,  and  certainly  Is  hot  the  law  In  the 
federal  courts." 

The  Supreme  Court  of  Hassachnsetts,  In 
Bobbins  V.  Springfield  St.  Ry.  Co.,  16B  Mass. 
SO,  text  86,  42  N.  E.  334,  886,  has  stated  Its 
view  of  the  law  as  f<AowB: 

*^?he  decisions  of  this  court  show  that  a  dis- 
tinction has  betti  taken  with  respect  to  the 
duty  to  look  and  llstm  when  crossing  the 
tracks  of  a  steam  railroad  where  a  railroad 
train  has  the  ezdustve  right  of  way,  and  wh^ 
'  crossing  the  trades  of  a  street  railway  com- 
pany in  a  public  street  where  the  cars  have 
not  an  ezdusive  right  of  way,  but  are  run 
■In  tiie  street  In  common  with  other  vehicles 
and  with  travders.  The  fact  that  the  pow- 
er used  by  tbe  street  railway  company  Is 
electricity,  Instead  cS  that  of  horses,  has 
not  been  deemed  by  tbe  conrt  suiBclait  to 
make  the  rule  of  law  wtaleb  has  hem  .laid 
down  oonconing  the  crossing  ot  the  tratft 
of  a  steam  railroad  exactly  appllcaUe  to  a 
street  railway." 

We  would  also  r^er  to  Tacoma  By.  & 
Power  Co.     Hays,  110  Fed.  496,  49  C.  C. 

A.  lis,  and  Chicago  ft  ;roUet  By.  Co.  v.  Wan- 
Ic,  230  lU.  680,  82  N.  S.  821,  15  Lw  B.  'A.  (N. 

B.  )  1167.  The  eases  of  Hackney  r.  West 
Jersey  ft  S.  B.  Co.,  78  N.  J.  lAw,  464^  78 
Atl.  747,  82  L.  B.  A.  (N.  S.)  266,  and  PbU- 
llps  T.  Washington  ft  BockvUle  By.  Co.,  104 
Hd.  408,  66  AU.  422,  10  Am.  ft  Eng.  Ann. 
Caa.  834,  especially  the  respective  notes 
pended  thereto,  will  prove  serviceable. 

There  Is  no  necrasity  for  discussing  tbe 
other  assl^siunents.  It  necessarily  follows 
from  what  we  have  said  that  tbe  Jndgmoit 
must  be  reversed. 

WHITFIBIiD,  a      and  COCKBBLL, 
concur. 

TAYLOR.  HOCEEB.  and  PABEHILL,  JJ., 
concur  In  the  (pinion. 


BANE  or  JASPEB  v.  TUTBN  et  al 
(Snpreme  Coort  of  Florida,  Division  A.  Dec. 
19,  1911.) 

(ayJlahua  by  the  Court.) 

L  Afpsai,  aud  Sbbob  (|  901*)  —  Review — 
PBsauifpnoNa— BuBDKH  or  Showiho  Eb- 

BOB. 

It  Is  the  duty  of  the  appellant  or  plaintlif 
in  error  to  make  the  errori  of  which  be  com- 


plains clearly  to  appear;  every  presamption 
being  in  favor  of  the  correctness  of  the  niiings 
of  the  trial  court. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8670;  Dec  Dig.  {  901.*] 

2.  Salks   (S  470*)  —  Conditionai,  Sales- 
Right  OF  TXNDOB  TO  FOSSBSSIOH. 

Where  a  party  executes  a  promissory  note 
in  payment  for  personal  proper^  sold  to  him, 
and  ezpreBsl;  states  therein  that  the  title  to 
or  ownerahip  of  such  property  shall  remain  in 
the  vendor  until  such  note  is  paid,  and  the 
debtor  not  only  fails  to  pay  such  note,  but  ab- 
sconds, the  vendor  baa  the  legal  right  to  take 
possession  of  sucb  proper^. 

gQd.  Note.— For  other  cases,  see  Sales,  Cent. 
.  SS  1418-1438;  Dec.  Dig.  {  479.*] 

8.  Appeal  and  Ebrob  (i  1009*)— Review— 

QUEBTIONB  OF  FACT, 

While  the  findings  and  conclnsions  of  a 
chancellor,  where  tbe  testimony  Is  not  taken 
before  him,  but  before  a  maater  or  examiner, 
by  reason  whereof  he  is  not  afforded  an  op- 
portunity of  seeing  and  hearing  the  witnesses, 
are  not  entitled  to  the  same  weight  as  the  ver- 
dict of  a  jury,  yet,  even  in  that  case,  they 
should  not  be  disturbed  by  an  appellate  court, 
unless  they  are  dearly  shown  to  be  erroneous. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8970-8S78;  De&  Dig.  | 
1009.*J 

4.  Appeal  and  Bebob  (|  934*)  —  Bevibw — 

pBSSUUniONB. 

In  equity,  as  well  as  at  law,  every  pre- 
sumption la  in  favor  of  the  correctness  of  the 
rulings  of  the  trial  judge;  and  a  final  decree 
rendered  by  bim,  based  largely  or  solely  upon 

auestiona  of  fact,  will  not  he  reversed,  unless 
tie  evidence  clearly  shows  that  It  Iras  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dift  |S  8777-4781;  Dea  Dig.  1 
934.*] 

Appwl  from  Circuit  Court,  Hamilton  Goon- 
tj;  B.  39.  Palmer,  Judge. 

Bill  In  diancery  by  the  Bank  of  Jasper 
against  S.  S.  Tuten  and  others.  From  a  de- 
cree for  defendsnts,  plaintiff  appeals.  Af- 
firmed. 

C.  A.  Stephens  and  A.  B.  ft  C  C.  Small, 
for  appellant.    B.  B.  Johnson*  for  appellee 

P.  H.  Sandlin. 

SHACKLBFOBD,  J.  The  Bank  of  Jasper, 
a  corporatioo,  filed  its  bill  in  chancery 
against  S.  S.  Tuten  and  others,  seeking  to 
foreclose  a  mortgage  alleged  to  have  been  ex- 
ecuted by  8.  8.  Tuten  npon  certain  described 
personal  property  to  secare  the  payment  of  a 
promissory  note  executed  by  Tuten  to  the 
complainant  Among  otiMX  things,  the  bill 
alleges  that  Tuten  had  been  engaged  in  op- 
erating a  shingle  mill  near  the  town  of  Jas- 
per, but  had  becoqie  financially  involved,  and 
had  absconded,  leaving  his  property  without 
care  or  protection;  that  crataln  creditors  bad 
Instltnted  actions  of  attachment  against  Tu- 
ten; and  that,  by  virtue  of  the  write  of  at- 
tachment issued  ther^,  the  sberilT  had  tak- 
m  possesion  of  soms  at  Tutra's  property.  P. 
H.  Sandlin  and  certain  other  named  parties 
were  made  codefendanta  with  Tuten;  it 
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being  alleged  In  the  bill  t^t  Buch  codef«id- 
aats  claimed  Bome  rlgbt  or  Interest  in  the 
mortgaged  property,  but  that  all  of  such 
risbta  and  Interests  were  anbordlnate  and 
Inferior  to  the  mortgage  lien  of  the  complain- 
ant. 

A  decree  pro  confesso  waa  entered  against 
Taten.  P.  H.  Sandlln  and  Henry  Amerson, 
tfTO  of  the  defendants,  filed  their  Joint  and 
several  answer  to  the  bllL  It  would  seem 
tliat  certain  other  named  defendants  also 
filed  their  answers,  but  they  are  not  copied 
in  the  transcript.  One  of  the  all^ations  in 
the  bUl  was  that  the  defendant  P.  H.  Sandlln, 
prior  to  the  Institution  of  the  salt,  had 
wrongfully  taken  Into  his  possession  and  cus- 
tody three  of  the  mnles  described  in  the 
mortgage  and  had  sold  the  same;  where- 
fore It  was  prayed  that  such  defttidant  be 
reqoired  to  account  for  the  same.  In  hla 
answer,  Sandlin  denies  that  Tuten  ever  ac- 
quired the  ownership  of  three  of  the  mnles 
described  in  the  ^111  of  complaint  and  the 
mortgage,  or  that  he  had  the  r^t  or  an- 
thorltj  to  mortgage  the  same,  but,  on  the 
contrary,  aven  that  snch  mules  belonged  to 
Sandlln  individually,  who  has  sold  the  same 
to  Taten  conditionally,  with  the  understand- 
ing that  the  title  thereto  was  to  remain  in 
Sandlin  until  Tuten  had  fully  paid  off  the 
purchase  price  therefor,  which  Tuten  bad  not 
done^  There  is  no  occasion  to  set  forth  the 
other  aTermenta  in  the  answer,  which  con- 
tained the  usual  general  denial  found  in  such 
a  pleading.  A  general  replication  was  filed 
to  this  answer,  which  replication  was  also 
addressed  to  the  answers  filed  by  the  other 
defendants,  and  the  cause  was  referred  to 
an  examiner  to  take  the  testimony  of  such 
witnesses  as  might  be  produced  before  him 
by  the  respectlTe  parties. 

The  cause  came  on  for  final  bearing  upon 
the  pleadings  and  the  evidence  taken  therein, 
and  a  final  decree  was  rendered  therein, 
wherein  it  was  found,  among  other  things, 
that  the  equities  in  part  were  with  the  com- 
plainant and  in  part  with  Sandlln.  We  copy 
the  following  paragraph  of  the  decree: 

"It  further  appears  to  the  court,  and  the 
court  so  finds  from  the  evidence  taken  in 
this  cause,  tlut,  prior  to  the  execution  of  the 
complainant's  mortgage  upQn  the  two  mules 
described,  the  said  mules  were  the  property 
of  the  def^dant  P.  H.  Sandlln,  and  that, 
prior  to  the  execution  of  said  mortgage,  the 
said  P.  H.  Sandlln  sold  and  delivered  the  said 
mnles  to  the  said  firm  of  Tuten  St  Duncan 
conditionally ;  that  afterwards  O.  W.  Dun- 
can, a  member  of  the  said  firm  of  Tuten  St 
Doncan,  withdrew  therefrom,  conveying  his 
Interest  In  said  firm  to  S.  S.  Tuten  herein, 
and  the  said  8.  S.  Tuten  thereupon  becoming 
the  possessor  of  said  mules;  that  the  sale 
by  the  said  Sandlln  to  the  said  Tuten  &  Dun- 
can was  a  conditional  sale;  that  the  said 
Sandlln  retaining  the  right,  title  to,  and 
ownership  of,  said  mules  till  the  notes  were 
paid,  an^  If  not  paid  at  maturity,  said  Sand- 


lin's  right  to  take  possessl(ni  of  said  men- 
tloned  mules  to  him  was." 

It  is  obvlons  that  some  word,  or  words.  Is 
omitted  at  the  aid  of  this  paragraph;  but 
we  copy  it  as  It  appears  in  the  transcript 
We  can  readily  gather  what  was  Intended. 
The  equities  were  found  to  be  with  the  com- 
plainant as  against  all  the  other  defraidants. 
It  is  further  recited  In  the  decree  that  a  re- 
ceiver had  been  appointed  "for  the  purpose 
of  taking  possession  of  the  mortgaged  prop- 
erty, and  who  In  fact  did  take  possession  of 
the  same  under  the  order  of  the  court,  and 
make  sale  thereof;  such  sales  aggregating 
the  sum  of  $700.  Then  follows  the  order  as 
to  the  disbursement  of  snch  amount  The 
complainant  has  appealed  from  this  final  de- 
cree^ and  has  assigned  several  errors,  aU  of 
which  question  the  correctness  of  the  decree 
In  finding  that  any  of  the  equities  were  with 
Sandlln  as  against  the  complainant;  conse- 
quently that  Is  the  only  point  upon  which  we 
are  called  to  pass. 

[1]  We  are  not  advised  as  to  just  what  por* 
Uons  of  the  mortgaged  property  the  receiver 
took  possession  and  sold,  but  it  Is  dear  that 
he  did  not  take  possession  of  the  mules 
which  Sandlln  averred  in  his  answer  beloi^- 
ed  to  him.  The  testimony  Is  somewhat  con- 
fused. In  his  answer  Sandlln  avers  that 
three  of  the  mules  described  in  the  bill  and 
mortgage  belonged  to  him,  having  been  sold 
by  him  conditionally  to  Tuten,  who  had  not 
<»mplled  with  the  conditions  of  the  sale,  by 
fully  paying  for  them,  so  as  to  acquire  the 
ownership  thereof.  In  the  testimony  taken 
before  the  examiner,  Sandlin  was  first  Inter- 
rogated as  to  two  mules,  which  he  had  condi- 
tionally sold  to  Tuten,  and  then  later  was  In- 
terrogated as  to  four  mnles  which  he  had  so 
sold,  none  of  which  are  described  or  identi- 
fied, further  than  th^  were  "called  the  Stew- 
art moles."  Sandlln  further  testified  that 
Tuten  had  never  fully  paid  for  any  of  them, 
so  as  to  acquire  the  title,  and  that  he  had 
retaken  possession  of  all  four  of  them,  had 
sold  them,  and  applied  the  proceeds  arising 
therefrom  to  the  balance  due  for  their  pur- 
chase price,  as  well  as  to  certain  other  in- 
debtedness due  from  Tuten  to  him.  In  his 
testimony,  Sandlin,  in  response  to  a  question 
as  to  whether  he  had  obtained  possession  "of 
the  two  mules  Involved  in  this  case,"  replied 
in  the  affirmative.  It  is  not  clear  whether 
the  other  two  mules  were  involved  in  the  suit 
or  not,  but  as  the  decree  refers  to  only  two 
mules,  we  would  Infer  not  We  have  time 
and  again  declared  that  it  Is  the  duty  of  the 
appellant  or  plalnUfC  In  error  to  make  the 
errors  of  which  he  complains  clearly  to  ai»- 
pear.  See  McKInnon  v.  Lewis,  60  Fla.  126, 
63  South.  940;  Baker  St  Holmes  Co.  v.  Indian 
Blver  State  Bank,  61  Fla.  106,  65  South.  836; 
Danson  v.  State,  S6  South.  677,  decided  here 
at  the  present  term. 

[2-41  We  find  upon  an  inspection  of  the 
different  notes  executed  by  Tutw  to  Sand- 
lin, which  were  filed  in  evidence,  that  It  is 
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exprenly  stated  Oat  the  "rlcbt,  title  to  and 
■ownerablp  of  fonr  mules,  tbe  ^perty  for 
which  thla  note  ia  given,  shall  remain  vested 
in  P.  H.  Sandlin  or  bearer,  tlU  this  note  in 
paid,  and  if  not  paid  at  maturity,  the  holder 
of  this  note  has  the  right  to  take  posBeeiiion 
of  said  four  mules  without  any  process  of 
law."  There  can  be  no  question  that  the 
mules  wne  condltlonaUy  sold  by  Ssndlln  to 
Tuten.  Bee  Campbell  Frintlng  Press  & 
ManuTg  Go.  v.  Walker,  22  Fla.  412,  1  South. 
09;  Smith  v.  Hope^  47  Fla.  29S,  36  South. 
«65;  Scotch  Mfg.  Co.  v.  Carr,  03  Fla.  480,  43 
South.  427.  The  case  of  American  Process 
Go.  V.  Florida  White  Pressed  Bride  Go.,  B6 
Fla.  116,  47  South.  S42, 16  Ann.  Gas.  1054.  Is 
ff^l  in  point.  Tuten,  having  failed  to  dis- 
charge the  iudebteduess  due  Sandlin,  as  evi- 
denced by  Boch  notes,  never  acquired  tbe  title 
to  or  became  the  owner  of  the  mules  in  ques- 
tion, and,  Tuten  having  absconded,  Sandlin 
had  the  right  to  take  possession  of  the 
mules,  sell  them,  and  apply  ttie  proceeds  to 
the  payment  of  Tnten's  indebtedness  to  Mm. 
The  dunoellor  properly  found  that  the  equi- 
ties wwa  with  Sandlin  and  against  the  com- 
plainant as  to  such  mules.  No  error  has 
clearly  been  made  to  appear  to  us.  See  Bax- 
ter V.  Liddon,  02  Fla.  — ,  56  South.  410.  and 
prior  decisions  of  tbls  court  there  cited. 
The  decree  must  be  affirmed. 

WHITFIELD,  a  J.,  and  OOCKBBLL,  J., 
concur. 

TATLOR.  HOOKER,  and  PARKHIUU  JJ., 
concur  In  the  opinion. 


PAUtfEB  T.  JACKSON.  . 
<SnpreDM  Court  of  Florida,  Division  A.  Dee. 

19,  1911.) 

(SyUabut  bjf  the  Court.) 

CiHiiTATiON  or  Actions  (S  31*)— Liuitations 
Applicable— liUBZUTT  Nor  Fouitded  on 

Wbitino. 

Id  an  action  for  dainageB,  wbere  it  Is  al- 
leged that  the  defendant,  a  physician,  "under- 
took the  treatment  oF'  the  plaintiff,  and  that 
"it  was  the  duty  of  the  defendant  as  physician 
to  properly  and  skiUfoUy  treat  the  plaintiff,  but 
the  defendant  did  ao  carelessly,  negligently, 
and  nnaliilifully  treat  the  plaintiff  that  he  was 
thereby  injared,"  the  cause  of  action  ia  apoo  an 
"oUigatiott  or  llaliWty  not  foanded  upon  an 
strumeut  of  writing,*'  and  is  barred  in  three 
years,  under  subdivision  5  of  lectioQ  1725  of 
the  General  Statotea  of  1906. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  §  142;  Dec.  Dig.  §  31;* 
Physicians  and  Surgeons,  Cent.  Dig.  S  36.] 

Error  to  Circuit  Court,  Dade  County;  Mi- 
nor S.  Jones,  Judge. 

Action  by  W.  R.  Palmer  against  James  M. 
Ja<^8on,  Jr.  Jui^^ent  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

R,  B.  Gautier.  for  plaintiff  in  error. 


WHITFIELD,  a  J.  On  February  U, 
1910,  W.  B.  Palmer  commenced  an  action 
against  James  BL  Jadcson,  Jr.,  a  pl^clan. 
to  recover  damages  for  Injuries  cansed  by 
the  defendant's  careless,  negligent,  and  un- 
skillful medical  treatment  of  the  plaintiff* 
whom  he  had  undertaken  to  treat  tm  June 
25,  lOOa 

Tlie  defendant  beaded  not  guilty,  and 
also  that  the  cause  of  action  did  not  accrue 
within  three  years  before  the  action  was 
commenced.  A  demurrer  to  tiie  latter  plea 
was  overruled,  and.  the  plaintiff  not  desire 
Ing  to  amend  his  declaration,  final  Judgment 
for  the  defendant  was  entered.  Plaintiff 
took  a  writ  of  error,  which  was  duly  record- 
ed, thereby  giving  this  court  -Jurisdiction  of 
the  defendant  In  error,  who  ia  not  represent- 
ed by  counsel  hera 

Tbe  dsfdaratlon  alleges  that  the  defendant 
did  "undertake  the  treatment  o<**  the  plainp 
tiff,  and  that  "It  was  the  duty  of  the  defend- 
ant as  physician  to  properly  and  skillfully 
treat  the  plaintifT*;  but  the  defuidant  did  so 
carelessly,  negligently,  and  nnsktllfnlly  treat 
tiie  plaintiff  that  he  was  thereby  Injured. 
These  allegationa  are  applicable  to  a  tort 
growing  out  of  a  contract,  and  they  do  not 
exclude  the  existence  of  an  express  or  im- 
plied verbs!  contract  relation  between  the 
parties  which  is  usual  in  such  cases. 

Thus  considered,  the  action  was  upon  a 
"obligation  or  liability  not  founded  upon  an 
Instrument  of  writing,"  and  was  barred  in 
three  yeara.   Section  1725,  subd.  6,  Oen.  St. 

The  Judgment  la  afiBrmed. 

6HACKLBF0BD  and  COCKBKIA^  33^ 
concur. 

TAYLOR,  HOCKEB,  and  PABKHILU  JJ^ 
concur  In  the  opinion. 


GANNON  et  al.  T.  STATD. 

(Supreme  Court  of  Florida,  IMvlsion  B.  Oct. 
20,  1011.   Headnotes  FUed 
Jan.  19,  1912.) 

(8vllahu»  &v  the  Court.) 

1.  Cbiuinal  Law  ({  280*)— PlkaS  iff  Abats- 

HENT — CXBTAINTT. 

Pleas  in  abatement,  being  dilatory,  are  not 
favored  by  the  courts  and  must  be  strictly 
construed,  they  must  be  certain  to  certain 
intent  in  every  particular,  they  must  be  nnam- 
bignous,  and  mast  leave  nothlne  to  be  sup- 
plied by  intendment,  and  most  leave  no  snp- 
posable  special  answer  unobvlated. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  H  645-651;  Dec.  Dig.  $  280.*] 

2.  GBAND  JUBT    (I  30*)— PaOCKKOIHGS— Dis- 

CHAROE— Reassembling. 

A  grand  jury  that  has  been  discharged  or 

dismissed  may  be  recalled  and  reassembled  dur- 
ing the  same  term  of  the  court,  and  proper 
indictments  then  properly  returned  by  them 
are  valid. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Dec  Dig.  S  80.*] 
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3.  Rkand  Just  (|  80*)— PnocEEDiNOS— Re- 

CBB8— VAUDITT  or  SUBMQUINT  PBOCBBD- 

By  a  Bpecial  order  a  term  of  our  circuit 
court  may  be  adjourned  or  recessed  over  to  a 
fixed  date  until  after  the  sitting  of  the  court 
in  another  place  or  coonty,  and  in  such  case, 
apoo  reassembling  at  the  date  fixed  In  the 
order  of  atijourninent,  it  will  be  but  a  con- 
tinuation of  the  same  original  term,  and  a 
irrand  jury  that  has  baen  di8(^iarged  may  be 
then  lawfully  recalled  and  reassembled,  and 
any  proper  indictment  then  properly  returned 
by  tbem  will  be  valid. 

lEd.  Note.— For  other  casea.  see.  Grand  Jury, 
Dec.  Dig.  {  30.*] 

4.  INDICTMBNT    AWD    INFOBUATION    (|  9*)— 

Gband  Jdbt  PBOOBBDinas— Fzndino  In- 
dictment—Hrarin  a  Evidence. 

When  a  grand  jury  investigates  a  case  be- 
fore them  by  examination  of  witnesses,  and 
npoD  anch  invesHgatlon  preaenta  an  indictment, 
but  ia  Bucb  indictment  makes  a  miatake  In  a 
name  therein  set  forth,  or  In  any  other  re- 
spect, and  such  grand  jury  is  subsequently  re- 
called to  correct  the  mistake,  and  they  do  cor- 
rect it  bj  retaining  a  new  and  correct  indict- 
ment, it  ia  not  oeceaaar^  to  the  validity  of 
s'lch  new  and  corrected  indictment  that  such 
grand  jury  should,  before  returning  it,  have 
re-examined  and  reheard  the  witnesses  upon 
whoae  evidence  the  first  incorrect  indictment 
was  fouad. 

rSd.  Note.— For  other  caaea.  aee  Indictment 
t'c  Information.  Cent.  Pie.  I  34:  Prc.PIs.  S  9.*1 

5.  IKDICTMENT  AND  INFORMATION    (S  lO*)  — 
Xt'MBEB  OF  Gband  Jdborb. 

Every  indictment  must  be  found  and  pre- 
sented by  at  least  12  members  of  the  grand 
jury,  but  it  ia  not  necessary  to  the  validity  of 
on  indictment  that  all  of  such  grand  Jury  above 
that  number  should  be  either  present  or  con- 
senting. 

[Bd.  Note,^For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  {  10.*] 

6^  Cbiminal  Law  (|  U78*)— Wbit  or  BIb- 
BOR— Beview^Adandonuent  of  Ebbob. 
Where  the  following  atatements  in  the 
briefs  of  counsel:  "We  are  of  the  opinion  that 
the  motion  for  new  trial  should  have  been  sus- 
tained by  the  lower  court  for  the  reasons  set 
out  in  the  motion."  "None  of  the  assignments 
of  error  are  abandoned;  we  insist  on  them  all" 
—constitute  the  only  argument  or  presentation 
hei-»  of  an  aasignment  of  error  predicated  on 
the  denial  of  the  motion  for  new  trial.  JMd, 
that  this  is  but  a  reiteration  of  the  assignment 
of  error,  without  any  argument,  and  is  an 
aliandonment  of  each  assignment  here. 

(Ed.  Note.— For  other  cases,  aee  Criminal 
Uw,  Cent.  Dig.  H  3011-3013;   Dee.  Dig.  { 

Error  to  CKrcalt  Court,  Polk  County;  J.  B. 
Wall,  Judge. 

Thomas  C.  Cannon  was  convicted  of  mur- 
der in  the  second  degree,  and  Simeon  S. 
Driggera  of  maoslanghtw,  and  they  bring 
Error.  Affirmed. 

L.  R  Boberson,  for  plaintiff  In  error. 
Park  Trammell.  Atty.  Gen.,  and  C.  O.  An- 
flrzvra,  for  the  State, 

TATLOB,  J.  Tbe  idaintlffa  in  error,  aa 
defendants  below  In  tbe  circuit  court  of  Polk 
county  on  an  Indictment  charging  tbem  with 
marder  In  tbe  first  degree,  were  convicted, 
the  defendant  Thomas  C.  Cannon  of  mur- 


der in  the  second  degree,  and  the  defendant 
Simeon  8.  Dilggera  of  manslaughter,  and 
were  sentenced  as  tbe  law  provides,  and  seek 
a  reversal  of  tbe  sentences  Imposed  by  writ 

of  error. 

Before  pleading  In  bar,  the  defendants  In- 
terposed tbe  following  plea  In  abatement: 

"Now  come  the  said  Thomas  C.  Cannon 
and  Simeon  S.  Drlggers  In  their  own  prop- 
er persons  in  tbe  court  here,  and,  having 
had  the  said  Indictment  read,  saltb  that  tbe 
state  ought  not  further  to  prosecute  the  said 
indictment  against  them,  the  said  Thomas  C. 
Cannon  and  said  Simeon  S.  Drlggers,  be- 
cause they  salth  that  heretofore,  to  wit,  on 
the  21st  day  of  March,  1911,  the  said  circuit 
court  was  conveaed  for  the  spring  term  of 
the  said  court  In  said  county,  at  which  time 
a  grand  Jury  was  duly  Impaneled  for  the 
transaction  of  such  business  as  might  come 
before  It,  and  that  on  the  24tb  day  of  March, 
1911,  said  grand  Jury,  having  completed  Its 
labors,  made  Its  final  report  to  said  court, 
and  was  duly  discharged  by  his  honor,  the 
Judge  of  said  court,  for  said  term  and  al- 
lowed to  go  hence;  that  on  the  25th  day  of 
March,  1911,  his  honor,  the  circuit  judge,  ad- 
journed the  said  spring  term  of  said  court, 
all  of  which  more  fully  appears  by  the  rec- 
ords of  said  court ;  that  on  the  6th  day  of 
April,  1911,  his  honor,  the  circuit  Judge,  re- 
called the  said  grand  jurors  by  a  writ  to 
the  sheriff  of  said  court,  requiring  the  pres- 
ence of  the  said  grand  Jurors  on  the  7tb 
day  of  April,  1911,  at  9  o'clock  a.  m.,  for 
the  purpose  of  having  the  said  grand  Jury  re- 
indict these  defendants;  that  on  the  fore- 
noon of  April  7,  1911,  16  members  of  the 
previous  grand  jury  answered  to  tbe  call  of 
their  names,  W.  K.  Keen  and  G.  C.  Hardin 
of  the  original  panel  uot  answering  and  not 
appearing.  Whereupon  the  court  admlnis- 
tered  to  said  16  tbe  formal  oath  to  diligent- 
ly Inquire  and  true  presentment  malce  of 
all  Bucb  matters  as  shall  come  to  their  knowl- 
edge, and  then  charged  said  body  that  it  had 
been  dlBcovered  a  mistake  had  been  made  in 
the  Indictment  against  these  defendants  In 
the  name  of  the  deceased,  and  instracted 
tbem  to  retire  to  their  rooms  and  inveBtlgate 
said  case.  Whereupon  said  body  of  16  grand 
jurors  repaired  to  their  room,  and  without 
having  beard  any  testimony  on  said  date  re* 
turned  into  court  the  indictment  here  plead- 
ed unto.  These  defendants  allege  that  said 
indictment  so  returned  against  tbem  Is  il- 
legal and  of  no  effect  for  the  following  rea- 
sons: 

"First,  that  said  gcBjaA  Jury  was  iU^lly 
constituted  and  assembled.  In  that  they  were 
not  drawn  and  selected  in  tbe  manner  re- 
quired by  law. 

"Second,  because  said  grand  jury  was 
charged  by  the  court  to  investigate  said  case 
and  did  not  do  so. 
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"Third,  because  said  grand  Jury  found  and 
returned  said  Indlctmoit  as  a  true  bill  with- 
out baring  heard  any  testimony  or  having 
any  witnesses  before  them  on  said  dat^  and 
80  the  said  Thomas  C.  Gannon  and  the  said 
Simeon  S.  Driggers  saj  that  the  action  of 
the  said  grand  jury  on  the  7th  day  of  April, 
1911,  In  Indicting  these  defendants,  was  and 
is  lllegaL  And  the  said  Thomas  C.  Cannon 
and  the  said  Simeon  -S.  Driggers  in  fact  saith 
that  they  are  the  same  parties  so  indicted 
and  named  In  said  Indictment  of  said  grand 
jury  on  the  7th  day  of  April,  1911,  and  not 
other  and  different  persons.  And  this  the 
said  Thomas  C.  Gannon  and  the  said  Si- 
meon S.  Drlggers  are  ready  to  verify;  there- 
fore they  pray  Judgment  and  ttiat  by  the 
court  that  the  said  Indictment  be  quashed, 
for  the  reason  that  the  action  of  the  said 
grand  Jury  was  and  la  Illegal  and  without 
authority  of  law." 

To  this  plea  the  state  attorney  demurred 
upon  divers  grounds,  which  demurrer  was 
sustained  by  the  trial  court,  and  this  ruling 
constitutes  the  only  assignment  of  error  that 
Is  argued  or  presented  here. 

[1]  In  a  long  line  of  decisions  here  we 
have  held  the  rule  to  be  that  pleas  in  abate- 
ment, being  dilatory  In  character,  are  not 
favored  by  the  courts,  and  that  tbey  must  be 
certain  to  certain  Intent  In  every  particular, 
tbey  must  be  unambiguous,  and  must  leave 
nothing  to  be  supplied  by  Intendment,  and 
must  leave  no  supposable  special  answer  un- 
obviated.  Taylor  v.  SUte.  49  Fla.  69,  38 
South.  380 :  Woodward  v.  State,  33  Fla.  60S, 
IS  South.  262;  Reeves  v.  State.  29  Fla.  627, 
10  South.  901;  Jenkins  v.  State,  36  Fla.  737, 
18  South.  182.  48  Am.  St  Bep.  267;  Shep- 
herd V.  State,  36  Fla.  374,  18  South.  773; 
Tervin  v.  State,  37  Fla.  396,  20  South.  651 ; 
Hodge  V.  State,  29  Fla.  600,  10  South. 
MUIer  v.  State,  42  Fla.  266,  28  South.  208; 
Knight  T.  State,  42  Fla.  646.  28  South.  759; 
Basterlln  v.  State,  43  Fla.  666,  31  South. 
850;  Kelly  v.  State.  44  Fla.  441,  S3  South. 
236;  McLeod  t.  GitlxenB'  Bank,  06  South. 
190. 

[21  In  the  case  of  Green  v.  State,  60  Fla. 
22,  63  South,  610.  we  have  held  that  a  grand 
Jury  that  has  been  discharged  or  dismissed 
may  be  recalled  and  reassembled  during  the 
same  term  of  the  court,  and  that  Indictments 
then  properly  returned  by  them  are  valid. 
See  section  8860,  Oraeral  Statutes  of  1906. 

[S]  In  the  case  of  Peoples  v.  State,  46  Fla. 
101,  36  South.  223.  we  have  held  there  is 
nothing  in  the  statutes  of  this  state  limit- 
ing a  term  to  a  continuous  sitting  not  in- 
terrupted by  the  holding  of  a  term  in  anoth- 
er county,  and  by  several  courts  it  b^s  been 
held  that  by  a  special  order  a  term  may  be 
adjourned  over  until  Atter  the  sitting  of  the 
court  in  another  place,  citing  State  v.  Van 
Auken.  98  Iowa,  674,  68  N.  W.  464 ;  State  of 
Florida  T.  Charlotte  Harbor  Phosphate  Co., 
70  Fed.  883,  17  C.  C.  A.  472;  State  v.  Rogers. 
06  Kan.  362,  43  Pac.  266;  Klngsley  t.  Bagbyt 


2  Kan.  App.  28,  41  PRC.  091.  This  plea  of 
the  defttidants  la  uncertain  in  Us  statonait 
as  to  the  adjournment  of  the  twm;  It  simply 
says  that  the  circuit  Judge  on  the  25th  day 
of  March,  1911.  adjourned  the  said  spring 
term  of  said  court,  all  of  which  more  fully 
appear  by  the  records  of  said  court,  and  on 
the  6th  day  of  AprU,  1911,  recalled  the  said 
grand  Jury.  The  records  ot  the  court  here 
alluded  to  in  the  plea  may  bare  shown,  had 
the  facts  been  fully  stated  In  the  plea,  that 
the  spring  term  of  said  court  was  not  ad- 
journed sine  die,  but.  on  the  contrary,  that 
said  spring  term  was  continued  over  and  ad- 
journed or  recessed  only  until  April  6th, 
when  it  reconvened,  and,  if  this  be  true, 
then  it  was  but  a  continuation  of  the  same 
spring  term,  though  a  term  may  have  been 
held  in  another  county  during  the  Interval 
of  the  recess ;  and  In  such  event  the  court 
committed  no  error  In  th^  recalling  and  re- 
assembling the  same  grand  Jury,  and  having 
them  to  correct  any  mistake  they  may  have 
made  in  any  Indictment  found  by  them  dur- 
ing their  first  sitting,  by  returning  new  In- 
dictments to  take  the  place  of  those  in  which 
such  mistakes  existed;  and  any  Indictment 
then  properly  presented  by  them  would  be 
valid.  The  plea  In  atutement  should  have 
negatived  the  idea  that  this  adjournment  of 
the  court  was  not  a  final  adjournment,  but 
only  a  recess  of  the  same  term  for  a  few 
days  and  to  a  day  fixed  and  certain.  This 
defect  in  the  plea  subjected  tt  to  demurrer, 
and  the  court  below  committed  no  oror  In 
sustaining  such  demurrer. 

[4]  As  to  the  contention  of  the  plea  that 
the  indictment  was  Invalid  because  the  grand 
Jury  took  no  testimony  on  the  date  that 
they  returned  or  presented  it.  this  Is  without 
merit  The  plea  shows  on  Its  face  that  this 
same  grand  jury  had  Investigated  this  case 
before  and  presented  an  Indictment  therein, 
but  bad  therein  misstated  the  name  of  the 
deceased,  and  that  this  new  Indictment  was 
returned  by  them  on  the  same  evidence  as 
the  former  one,  and  was  practically  the  same 
Indictment  as  the  former  one,  only  with  the 
name  of  the  deceased  correctly  stated.  Un- 
der these  drcumstances.  It  was  not  neces- 
sary for  the  same  grand  Jury  to  rehear  or 
retake  the  same  testimony  up<m  which  tbey 
found  and  returned  the  first  indictment 

[i]  As  to  that  ground  of  the  said  plea  that 
complains  of  only  16  grand  Jurors  being  pres- 
oit  and  taking  part  In  the  return  of  the  In- 
dictment th^e  Is  no  merit  In  Gladden  v. 
State,  12  Fla.  662,  it  was  held  that  every  In- 
dictment must  be  found  by  at  least  12;  bnt 
It  is  not  necessary  that  all  above  that  num- 
ber should  be  present  consenting. 

[I]  As  to  the  othee  assignments  of  error, 
all  that  la  said  in  the  briefs  In  reference  to 
them  Is  the  following :  "We  are  of  the  opin- 
ion that  the  motion  for  new  trial  should 
have  been  sustained  by  the  lower  court  for 
the  reasons  set  forth  in  the  motion.**  "None 
of  the  assignments  of  error  are  abandoned ; 
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we  insist  oa  them  mSL"  TUb  was  but  a  nitf 
eration  of  tbe  aaslgnmcpta  of  error,  without 
anr  ai^^ent,  and  Is  an  abandonmoit  of 
nch  assignments  here.  Tbnnas  t.  State,  86 
Fla.  109,  18  South.  831. 

Flndliig  DO  error,  the  judgment  the  dr- 
cnlt  oonrt  bi  saftA  canse  is  hentoj  aJfixmed 
at  the  cost  of  Polk  county;  0»b  plalntUfa  In 
error  being  adjudged  to  be  InsolTent 

UOCKER  and  PARKHILL,  JJ..  concur. 

WHITFIELD,  C.  J.,  and  SHACKLEFORD 
and  COCKREli^  JJ.,  concur  In  tbe  opinion. 


CBOQIf  V.  OCALA.  FLTJMBINO  &  BLBO- 
TRIO  CO. 

(Sn^neoM  Court  of  Florida,  Division  B.  Not. 
11,  lail.   Behearbw  Denied  Da& 
19,  1911.) 

(ByOabiu  by  th«  Court.) 

1.  T*omm    (I   152*)  — Exnucss  Tsusis— 
"SFBHDTSBm  TausT." 

A  "spendthrift  tnut"  is  defined  to  be  those 
tmats  that  are  created  with  a  view  of  provid- 
ing a  fund  for  the  maintenance  of  another,  and 
at  the  same  time  aecuring  it  against  his  own 
improridenee  or  Incapacity  for  self-protection. 
The  provisionB  against  aUenatlon  of  the  tmat 
fund  by  the  voluntary  act  of  the  beneficiarv,  or 
in  invitnm  by  his  creditorg,  are  the  nsnal  In- 
cidents of  inch  tTDflts.  Even  if  auch  a  deed 
pToptrty  eonstrocted  was  valid  and  effectoal  In 
this  state  to  exempt  the  property  conveyed 
therein  from  tbe  debts  oi  tne  beneficiariea 
named  therein,  yet  where  the  deed,  as  does  the 
one  involved  herein,  provides  that  the  trustees 
named  therein  ahall  convey  all  or  any  part  of 
the  eorpas  of  the  property  conveyed  thereby 
to  the  named  cestni  que  tnutenti  or  to  their 
assigna  as  they  may  mrect  upon  their  joint  re- 
(laest  expressed  In  writing,  this  provision  In 
tne  deed  vlrtnally  ^vea  to  the  ceatni  qne  tmst- 
ents  named  therein  auch  absolute  dominion 
over  the  property  aa  to  veat  in  them  or  their 
aaugns  an  absolute  title  to  the  property,  and 
sach  deed  does  not  exempt  the  property  from 
the  debts  of  inch  cestui  qne  tmstents.  The 
general  rule  li  tiiat  when  one  has  an  interest 
in  property  which  he  may  ahen  or  assign,  that 
interest,  whether  legal  or  equitable,  is  liable 
for  the  payment  of  his  debts. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Diff.  S  196;  Dec  Dig.  »  152.* 

For  other  definitions,  see  Words  and  Phras- 
ea.  voL  7,  p.  6609.] 

2.  BEmanci   (|  90*)— FiitDinas— Cokclu- 

Tbx  rule  Is  well  settled  that  wben  tbe 
parties  consent  to  the  reference  of  a  case  to 
a  master  or  other  officer  to  hear  and  decide 
aS  the  issues  therein,  both  of  fact  and  law. 
and  soch  referoice  is  entered  as  a  rule  of 
court,  it  is  a  submission  of  the  controversy  to 
a  special  tribunal,  selected  by  tbe  parties,  to 
be  governed  in  its  conduct  by  the  ordinary 
rales  applicable  to  the  administration  of  Justice 
in  tribunals  established  by  law;  and  its  deter- 
minations are  not  subject  to  be  set  aside  and 
iSsr^»rded  at  the  bare  dlscretwn  of  the  court; 
or,  as  the  same  rule  Is  otherwise  more  tersely 
expTMscd.  whan  a  master  hss  been  appointed 
by  consent  of  the  parties,  bis  findings  have  the 
weight  of  a  verdict  of  a  jury. 

[Ed.  Note.— -For  other  cases,  see  Reference, 
Trat  Dig.  H  148-166;  Dec  Dig.  f  Sa*] 


Appeal  from  Circuit  Court,  Uarlon  Coun- 
ty; W.  S.  BuUo^  Jud^ 

BUI  In  eqni^  by  the  Ocala  Plumbing  & 
Electric  Company  against  Sarah  B.  Croom. 
From  a  decree  tor  complainant,  defendant 
appeala  Affirmed. 

H.  M.  -Hampton  and  B.  L.  Anderson,  for 
appellant.  Richard  MeCcmathy,  for  ai>pellee. 

TAYLOR,  J.  The  appellee  as  comiOalnant 
b^w  filed  Its  bill  In  equity  In  tbe  circuit 
court  of  Marion  county  against  the  appel- 
lant  and  others  to  foreclose  a  mechanics  lien 
on  tiuree  bidldlnga  located  In  the  town  of 
Ocala  in  Marlon  county.  The  defendants 
below  demurred  to  the  original  and  amended 
blUs,  which  demurron  were  overruled,  then 
the  defendants  answered  the  bill  severally, 
r^licatlons  were  filed  to  the  several  an- 
swers, and  tbe  cause  by  ctmsrat  of  all  parties 
was  referred  to  a  qwdal  master  to  take  the 
testimony  and  to  report  his  findli]^  on  both 
the  facta  and  the  law  of  the  case  to  the 
court  Upon  the  filing  of  tbe  report  of  tbe 
master  the  circuit  Judge  rendered  a  decree 
against  tiie  d^eudant  Sarah  B.  C^oom  for 
the  aggr^te  sum  of  $288.38,  adjudging  a 
lien  In  favor  of  the  complainant  upon  her  un- 
divided one-flfUi  interest  and  estate  in  the  lot 
upon  which  said  bull  dings  were  located,  and 
foredoslng  said  Hen,  and  ordering  a  sale  of 
ber  Interest  In  said  property  to  satisfy  said 
decree.  It  appearing  from  the  proofs  In  tbe 
case  that  said  hnUdings  were  erected  for  her 
and  the  work  and  materials  snpplled  for  her 
at  her  request  From  this  final  decree,  Qie 
defendant  Sarah  B.  Oroom  appeals  here. 

The  defendant  contended  In  her  demurrers 
to  the  original  and  amended  bills  and  In  her 
answer  that  the  following  deed  filed  as  an 
exhibit  to  the  complalnant'a  amended  bill 
showed  on  Its  face  that  the  same  was  a 
spendthrift  deed  to  trustees  to  hold  said 
property  In  trust  for  the  cestui  que  tmstents 
therein  named  the  same  not  to  be  subject  to 
their  debts,  and  that  the  same  was  not  sub- 
ject to  a  lien  for  the  debt  of  the  said  Sarah 
B.  Croom  who  was  one  of  such  cestui  que 
tmstents,  she  having  no  other  Interest  or 
estate  In  said  lot  of  land  except  that  con- 
veyed by  said  deed,  which  is  as  follows: 

"This  Indenture  made  this  14th  day  of  De- 
cember, 1901,  between  Jeffie  B.  Bell,  widow, 
of  the  county  of  Uarlon.  state  of  Florida, 
party  of  the  first  part,  and  Jeffle  Harvey  Bell 
and  Joseph  Hamlyn  Bell,  as  trustee,  of  the 
connty  and  state  aforeeaid.  parties  of  the 
sectnid  part,  witnesseth:  That  the  said  party 
of  tbe  first  part  for  and  In  consideration  of 
the  sum  of  five  dollars  to  ber  in  band  paid 
by  tbe  said  parties  of  the  second  part,  the 
receipt  whereof  Is  hereby  acknowledged,  has 
granted,  bargained,  and  sold  to  tbe  said  par- 
ties of  the  second  part,  their  successors  and 
assigns  forever,  Uie  following  described  land, 
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lying  and  being  In  the  county  of  Marion, 
Ktate  of  Elorida,  to  wit:  Bast  two-thirds  of 
lot  one,  Oaldw^  addition  to  Ocala,  com- 
maidng  &t  a  point  one  and  forty-«igtat-lian- 
dredtiia  cbaina  east  of  the  nortbeaat  comer  of 
lot  thirty-nine,  Caldweira  addition  to  Ocala, 
thence  east  one  and  forty-Berm  hundredths 
chains,  thenee  south  three  and  forty-eight 
hundredths  chains,  thence  vest  one  and  forty- 
seven  hundredths  chains,  thenee  north  three 
and  forty-eight  hundredths  chains  to  point  of 
beginning.  Together  with  the  tenements, 
hereditaments  and  appurtenances  thereto  be- 
longing. To  hare  and  to  hold  the  above  de- 
scribed premises,  together  wltli  the  appur- 
tenances unto  the  said  parties  of  the  second 
part,  their  successors  and  assigns  forever. 
In  trust  however,  to  and  for  the  sole  use  and 
l>enefit  of  the  said  JetBe  E.  Bell  during  the 
remainder  of  her  natural  life  and  upon  her 
decease,  then  In  trust  to  and  for  the  sole  use 
and  beneflt  of  her  children  namely:  Margaret 
Bell,  Mrs.  Hardy  C.  Croom,  born  Sarah  Mar- 
ianne Bell,  Robert  Benjamin  Bell,  Jeffle  Har- 
vey Bell  and  Joseph  Hamlyn  Bell,  and  up- 
on the  following  conditions  and  for  the  fol- 
lowing purposes,  to  wit:  The  object  of  this 
instrument  Is  to  secure  to  my  said  children 
a  borne  as  long  as  and  whenever  tbey  or 
any  of  tbem  desire  or  choose  to  occupy  the 
same  as  a  home.  Tbey  or  any  of  them  shall 
have  the  right  to  occupy  the  said  premises  as 
n  home  at  any  and  all  times,  If  they  so  de- 
sire, except  when  let  or  leased  by  said  trus- 
tees as  hereinafter  provided.  Provided,  how- 
ever, that  this  right  of  occupancy  by  my 
children  shall  not  Include  the  family  of  any 
of  my  children  unless  consented  to  by  all  my 
children  thm  living.  In  the  event  of  any 
of  the  cestui  que  trusts  herein  being  declar- 
ed a  bankrupt  by  a  court  of  competent  Juris- 
diction or  becoming  Insolvent,  such  Insolven- 
cy being  evidenced  by  the  fact  that  such  ces- 
tui que  trust  or  cestui  que  trusts  has  or  have 
not  sufficient  visible  property  to  satisfy  an 
execution  Issued  against  htm,  her  or  them, 
without  levy  upon  his,  her  or  their  Interest 
or  interests  In  the  herein  described  property, 
then,  in  that  event  the  Interest  or  interests 
of  such  bankrupt  or  insolvent  cestui  que 
trust  or  cestui  que  trusts  shall  become  for- 
feited, determine  and  cease,  and  shall  revert 
to  and  become  vested  in  the  remaining  solv- 
ent cestui  que  trust  or  cestui  que  trusts. 
The  said  Jeffle  Harvey  Bell  and  Joseph  Ham- 
lyn Bell  trustees  are  hereby  authorized  and 
empowered  to  and  shall  convey  all  or  any 
part  of  the  above  described  premises  to  the 
cestui  que  trusts  or  their  assigns  and  shall 
direct  upon  their  joint  request  expressed  In 
writing  under  their  bands  and  seals.  The 
said  trustees  are  hereby  authorized  and  em- 
powered upon  ttie  reqnest  of  the  cestui  que 
trusts  herein  to  rent,  let  or  lease  the  herein 
described  prrailses  or  any  part  thneof,  for 
such  periods  of  time  u  the  oestula  Qoe  tnuts 


slutll  provide,  when  the  said  premlseB  or  any 
part  derired  to  be  so  let  or  leased  are  not 
occupied  by  any  of  my  said  chlUbran  as  a 
home  or  residence  The  said  trustees  shall 
apply  the  rents  and  profits  of  said  premises, 
first,  to  the  paymoit  of  such  taxes  as  may 
be  I^Uy  assessed  against  the  herein  de- 
scribed property;  seccmd,  to  the  maintenance 
oC  aald  property  In  good  r^lr;  Hilrd,  to 
the  keeidng  of  the  dwelling  house  thereon 
insured  In  a  snffldent  sum ;  fourth,  the  real- 
due  to  be  paid  to  the  cestui  que  trusts  for 
their  equal  and  sole  use  and  benefit;  fifth, 
in  the  event  of  the  death  of  any  of  the  ces- 
tui que  -tmsts  said  residue  shall  be  divided 
equally  between  all  and  the  heirs  of  sudu  as 
may  be  deceased.  The  said  party  of  ttu  first 
part  does  hereby  fully  warrant  the  title  to 
said  lands  and  will  defend  the  samb  against 
the  tawfnl  claims  of  all  persons  whomsoever. 

"In  witness  whereof  the  said  party  of  the 
first  part  has  hereunto  set  her  hand  and  seal 
and  the  said  parties  of  the  second  part  to 
signify  their  acceptance  of  the  trust  herein 
declared,  have  hereunto  set  their  bauds  and 
seals  to  day  and  year  above  written. 

"Jeffie  E.  Bell.  [Seal.] 
"Jeffle  H.  Bell.  [Seal.] 
"Joseph  H.  Bell.  [SeaL] 

"Signed,  sealed  and  delivered  in  ovr  prea- 
epce  as  witnesses: 
"BetUe  Smith. 
"T.  E.  Biggs." 

[1]  Even  if  we  were  to  hold  that  properly 
constructed  spendthrift  trust  deeds  were  val- 
id in  this  state,  and  potent  to  exempt  the 
property  conveyed  therein  from  the  debts  of 
the  beneficiaries  named  therein,  even  then 
the  deed  copied  above  cannot  be  held  to  be 
such  a  deed  as  will  exempt  the  property 
therein  described  from  a  lien  to  secure  an  lu- 
debtedness  of  one  of  the  named  cestui  que 
trusteuts  for  work  and  labor  performed  and 
materials  for  same  furnished  in  the  creation 
of  buildings  erected  on  said  property  by  such 
cestui  que  trust  A  spendthrift  trust  Is  de> 
fined  to  be  those  trusts  that  are  created  with 
a  view  of  providing  a  fund  for  the  main- 
tenance of  another,  and  at  the  same  time 
securing  It  against  Ms  own  Improvidence  or 
Incapacity  for  self-protection.  The  provi- 
sions against  allenatlun  of  the  trust  fund 
by  the  voluntary  act  of  the  beneficiary,  or 
Invltum  by  bis  creditors,  are  the  usual  In- 
ddeuts  of  such  trusts.  26  Am.  &  Eng.  Bncy. 
Law  (2d  Ed.)  p.  138,  and  authorities  cited. 

The  deed  quoted  above  expressly  provides 
that  the  trustees  named  therein  shall  convey 
all  or  any  part  of  the  corpus  of  the  property 
conveyed  thereby  to  the  named  cestui  que 
trusteuts  or  to  their  assigns  as  they  may 
direct  upon  their  Joint  request  expressed  In 
writing  under  their  hands  and  seals.  Tbia 
provlidtm  In  tiie  deed  virtually  gives  the  ces- 
tui que  trostents  named  th«^  sudi  abso- 
lute dominion  over  the  property  as  to  vest 
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Id  them  or  their  assigns  an  absolute  title  to 
the  property,  when  It  rests  In  them  the  right 
to  require  the  trustees,  upon  their  bare  re- 
qnest,  to  convey  any  part  or  the  whole  of 
tbe  property  either  to  thnn  or  to  their  as- 
signs In  fee  simple  absolute.  The  general 
rule  la  that  when  one  has  an  Interest  in 
property  which  he  may  alien  or  assign,  that 
Interest,  whether  legal  or  equitable.  Is  lia- 
ble for  the  payment  of  his  debts.  Wennl  t. 
Powder.  100  Md.  86,  68  Atl.  194,  108  Am. 
St  Bep.  880. 

From  what  has  been  said  our  conclusion 
Is  that  the  deed  in  question  Is  not  snfflcioit 
to  exempt  the  Interest  of  the  appellant  in  the 
property  conveyed  thereby  from  the  payment 
of  her  debts  to  which  It  Is  otherwise  liable. 

[2]  It  is  next  contended  that  the  evidence 
taUs  to  support  the  findings  of  the  special 
master  and  concurred  in  by  the  chancellor  in 
the  decree  rendered  as  to  the  amount  of  the 
Indebtedness  found  to  be  due  to  the  appellee 
from  the  appellant  The  rule  seems  to  be 
well  settled  that  when  the  parties  consent  to 
tbe  reference  of  a  case  to  a  master  or  other 
officer  to  hear  and  decide  all  the  issues  there- 
in, both  of  fact  and  of  law,  and  such  refer- 
ence is  entered  as  a  rule  of  court,  It  is  a  sub- 
mission of  the  controversy  to  a  special  tribu- 
nal, selected  by  tbe  parties,  to  be  governed 
In  Its  conduct  by  the  ordinary  rules  applica- 
ble to  the  admlnlstratlou  of  justice  in  tribu- 
nals established  by  law;  and  its  detormlna- 
tlons  are  not  subject  to  be  set  aside  and  dis- 
regarded at  the  bare  discretion  of  the  court. 
Kimberly  v.  Arms,  129  U.  S,  512,  9  Sup.  Ct. 
36S,  32  L.  Ed.  764.  Or  as  the  rule  is  express- 
ed in  the  case  of  Carr  v.  Fair,  92  Ark.  359, 
122  S.  W.  659,  when  a  master  has  been 
appointed  by  consent  of  parties,  his  flodings 
have  the  weight  of  a  verdict.  Upon  the 
question  of  the  amount  of  tbe  indebtedness 
due  from  the  appellant  to  the  appellee  the 
evidence  was  conflicting,  but  there  was  an 
abundance  of  evidence.  If  credence  was  given 
thereto  by  the  mast»*,  to  sustain  his  find- 
ings and  report.  This  being  true  and  he 
having  been  appointed  by  consent  of  the  par- 
ties with  power  to  pass  upon  both  the  law  and 
the  facts,  bis  findings  on  the  facts  must  be 
r^arded  as  having  tbe  same  weight  as  the 
verdict  of  a  jury  as  to  such  facts,  and  this 
finding  having  been  concurred  In  by  th^ 
diancelloT  in  his  final  decree,  we  do  not  feel 
justified  from  anything  In  the  record  before 
us  In  disturbing  his  conclusions  on  the  facts. 
TUs  disposes  of  all  the  substantial  issues 
presented  in  the  appeal,  and  finding  no  error 
tbe  decree  appealed  from  in  said  cause  is 
her^y  affirmed  at  tbe  cost  of  the  appellant 

HOCKER  and  PABKHILL,  JJ.,  concur. 

SHACKLBFOBD  and  COCKRELL.  JJ., 
concur  in  the  ojdnlon.  WHITFIELD,  C  J., 
lUsqaaUfied. 
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POPE  T.  STATE. 
(Supreme  Court  of  Alabama.    June  29,  1811. 
On  Rehearing,  Dec.  21,  19U.) 

1.  Ceiminai,  Law  (8  1169*)  —  Aphux  —  K»- 
viEw — Wbioht  of  Evidbhoe. 

Where  a  prosecution  for  murder  is  proper- 
ly submitted  to  the  Jury,  the  Supreme  Court  will 
not  determine  a  question  of  mere  weight  of 
evidence.  , 

[Ed.  Note.— For  other  cbsob,  see  Criminal 
Law,  Cent.  Dig.  ||  8074-8i^;  Dec.  Dig.  | 
115»>] 

2.  JUBT  A  108*)— JnXOIUH-GOlfPBnNOT. 

Where  a  juror  admitted  that  be  had  heard 
about  the  case  and  bad  formed  an  opinion,  but 
rppeatedly  stated  he  thought  It  would  have  no 
effect  on  his  verdict,  and  tluit  it  would  be  gov- 
erned by  the  evidence,  though  he  tbongbt  it 
would  be  somewhat  different  ff  he  liad  never 
heard  of  it  be  was  properly  pronounced  compe- 
tent, though  be  also  stated  that  he  could  oot  be 
absolutely  sure  that  what  he  had  heard  mif:bt 
not  unconseiousiy  have  some  influence  on  lum. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  ii  461-479 ;  Dee.  Dig.  1 108.*] 

8.  Cbhinai.  Law  (|  708*)— l^iazr-OPBiaiTa 

Case  to  Just. 

Where  the  Bolicitor  for  the  state  opened 
tbe  case  by  merely  reading  the  indictment, 
whereupon  defendant's  counsel,  BUpplementiog 
his  formal  plea  of  not  guilty,  made  a  state- 
ment to  the  Jury  depreciatory  of  the  state's 
case,  indicating  that  another  than  defendant 
would  be  shown  to  be  guilty,  it  waa  not  error 
for  the  court  to  permit  the  state  to  make  a 
rebuttal  statement  is  reply  to  that  of  defend- 
ant's couDBel  by  outlining  what  the  state  ex- 
pected to  prove  relative  to  defendant's  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  {  708.*] 

4.  Cbikinal  Law   ({  699*)— Tbial— State- 
ment TO  JUBT— DlBCBSnON  OF  COUBT. 

Neither  party  is  required  to  make  a  pre- 
liminary statement  of  his  case  other  tlian  by  hia 
formal  pleadings,  but  counsel  on  either  side  may 
state  to  tbe  jury  tbe  ease  as  he  proposes  and 
expects  to  present  it:  the  extent  and  scope 
of  audi  statements  tieing  within  the  discretion 
of  tbe  trial  court. 

[Ed.  Note. — For  other  caaes,  see  Criminal 
Lew,  Cent  Dig.  H  1656,  1656;  Dec.  Dig.  | 
699.*] 

5.  Gbiminal  Law  (11  898,  448*)— Eviobncb— 

conclusiom  of  witness— blcst  evidescf,. 
Where  a  witness  testified  that  be  saw  cer- 
tain shoes  claimed  to  belong  to  defendant  a  day 
or  two  after  the  murder,  his  testimony,  given 
18  mootha  thereafter,  that  he  examined  the 
shoes  at  the  coroner's  inqueat  found  them  a 
little  damp,  like  they  had  been  washed — specked 
with  what  he  decided  were  blood  st^ns— and 
bad  tlie  appearance  of  being  scraped,  was  not 
ot>jectionaDre  as  of  the  witness'  conclusion,  or 
that  the  ahoes  were  the  best  evidence. 

[Bd.  Note.— E>)r  other  casoi,  see  Criminal 
Law,  Dec.  Dig.  H  898,  448.*] 

0.  CBiuinAX.  Law  (S  448*)— EnoKKCB— Con- 
clusion OF  Witness. 

Where  a  witness,  in  describing  bis  track- 
ing of  a  wagon  and  a  mule  from  the  scene  of 
the  murder  toward  defendant's  house,  stated 
that  they  left  the  road,  hia  further  statement, 
tbat  the  vines  growing  over  tbe  fence  along- 
side were  mashed  down  "like  something .  went 
over  the  fence*"  was  not  ohjectltHiable  as  s 
cooclusioQ. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Dec  Dig.  8  448.*] 
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7.  HOUCIDK  (I  174*)— BriDERCK— RflUVAITCT. 

Where  a  witness  testified  that  he  tracked 
a  wagon  and  mnle  from  the  scene  of  the  inarder 
toward  defendant's  house,  that  the  trades  left 
the  road,  and  that  the  vinetf  growing  over  the 
fence  alongride  were  mashed  down  as  thoufch 
something  went  over  the  fence,  he  was  properly 
permitted  to  testify  that  when  he  was  following 
the  trades  he  had  not  heard  who  vaa  aceoBed 
of  the  kiUIng. 

[Ed.  Note.— For  other  caaei,  see  Honddde, 
Dec  Dig.  1174.*] 

8.  Criminal  Law  (J  681*)— Trial— Recep- 
tion OF  Evidence— Responsivkness. 

While  the  interrogator  on  motion  may  ex- 
clude matter  not  responsive  to  his  inquiry,  even 
though  competent,  the  opposite  party  has  no 
right  to  object  to  an  answer  because  not  re- 
sponsive, if  the  answer  is  competent. 

[Bi.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dlff,  I  Wl.*] 

9.  GUMINAL  TaAW  (M  448*)— BriDENCE— CON- 
OL178IOK  OF  WITNESS— HABlfUaa  BBBOB. 

The  state  claimed  that  dtifelidant  at  the 
time  of  the  murder  was  driring  a  wagon  to 
which  was  hitched  a  mule  belonging  to  him.  bat 
which  was  in  the  possession  of  0.,  who  lived 
on  defendant's  place.  A  witness  testified  that 
tracks  traced  by  him  from  the  scene  of  the 
murder  to  defendant's  house  showed  that  the 
animal's  left  hind  foot  was  capped,  and  that 
there  were  two  protruding  nails  in  the  right 
hind  foot,  as  shown  by  their  imprint  on  the 
ground.  He  then  testified  that  C.'s  mule  would 
have  made  a  track  with  a  hollow  place  on  the 
inside,  with  the  left  hind  foot,  when  he  was 
asked,  "would  it  have  made  a  track  that  is 
atmilar  or  like  the  track  of  the  left  hind  foot 
of  the  mule  and  wagon  that  yon  tracked  from 
the  alley  to  defendant's  house  r'  and  the  witness 
replied  in  the  affirmative.  Held,  that  the  evi- 
dence was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  44tj.*] 

10.  Gbiminal  Law  ({  4Q0*)— Eyidence— Con- 

OLUSIOHS— TbaCKA. 

While  the  witness  who  had  examined  an 
alleged  track  of  defendant  stated  that  it  "cor- 
responded" witb  the  track  made  by  him,  with 
which  the  witness  compared  it  by  meaatirement 
and  certain  marked  peculiarities,  and  also  that 
two  trades  "measured  the  same,"  he  may  not 
testify  that  a  certain  shoe  or  foot  could  or  would 
make  a  particular  track. 

[Bd.  Note^Por  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  450.*1 

11.  CanfiNAi.  Law  ft  452*>— Evidence— Bx- 

PKRTS. 

Where  the  state  claimed  that  defendant  at 
the  time  of  the  murder  was  driving  a  wagon  to 
which  was  hitched  a  mule  belongiag  to  C,  a 
witness  with  15  years'  experience  In  sbodng 
horses  was  properly  permitted  to  testify  as  to 
the  condition  <a  the  C.  mule's  right  hind  foot 
and  the  liability  of  a  loose  nail  to  drop  out. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  452.*] 

12.  Cbiminal  Law  (S  1109*)  —  Evidence  — 

Conclusion  or  Witness. 

The  state  claimed  that  defendant  at  the 
time  of  the  murder  was  driving  a  mule  which 
Iwlonged  to  him,  but  which  was  in  the  possession 
of  C,  who  lived  on  bis  place.  An  expert  black- 
smith had  been  permitted  to  testify  that  the 
left  hind  foot  of  C.'s  mule  was  cupped  and 
would  make  a  print  similar  to  those  which  the 
witnesa  found  leading  from  the  place  of  the 
homicide  to  defendant's  house.  Defendant's 
counsel  claimed  that  the  killing  was  done  by 


B.,  who  lived  with  his  mother  In  a  house  br 
the  road  just  where  the  crime  was  committed. 
Held,  that  a  question  whether  B.'8  mnle  could 
make  the  track  that  the  witness  saw  from  a 
certain  peach  tree  Co  defendant's  Iwuse  was 
objectionable  as  calling  for  a  concloaion.  and. 
there  t>elng  evidence  warranting  an  inferehce 
that  B.  committed  the  criow,  was  iwejvdidal 
error. 

[E3d.  Note— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1169.*] 

la  CsiiUNAL  Law  (|  308*>— E}vidbho«— Bbs 
Gkstjb. 

Where  defendant  claimed  that  the  homidde 
was  committed  by  B.,  who  lived  with  his  mother 
at  the  point  where  the  difficulty  occurred,  evi- 
dence tnat  B.'a  mother,  hearing  a  noise,  called 
to  him  at  the  time  of  the  homicide,  and  that  be 
replied.  "Don't  you  hear  somebody  fighting 
out  there  in  the  road?**  was  inadmissible  as  res 
gestK. 

[Ed.  Note.— For  other  cases,  see  GrlmlDal 
Law,  Dec.  Dig.  {  86&*] 

14.  Cbihinax,  Law  ft  363*)— Etideitob— "Bes 

Qebtx," 

Time  alone  is  not  the  determining  criterion 
of  the  question  whether  a  thing  said  or  done  is 
a  part  of  a  given  transaction,  but  it  must  be 
so  connected  with  the  main  transaction  as  to 
virtually  form  a  part  of  it,  entirely  exclndinc 
all  remarits  or  exclamations  of  mere  bystanders 
or  lookers  on,  who  in  no  way  partidpate  in  the 
transaction. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  804;  Dec.  Dig.  S  8^3* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  ttl30-613tt;  vol.  8,  p.  7787.] 

15.  Cbiuinai,  Law  ft  Il(t9*)—PEEJUDICB— Ev- 
idence. 

Wrongful  admission  of  evidence  of  an  nn- 
disputed  fact  with  which  defendant  was  in  no 
way  connected,  and  adding  nothing  to  the 
proof  of  defendant's  guilt,  was  not  prejaditdai 
to  him. 

[Bi.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f{  B137-S14S ;   Dec.  Dig.  | 

16.  HOHICIDE    ft  174*)— EVIDBRCn— ABtlCUCS 

or  Pebbonaz,  Pbopbbtt. 

Where  certain  sor^nm  seed  and  peas  had 
been  taken  from  decedent's  glnhouse  on  the 
night  of  the  murder,  evidence  of  the  finding  of 
such  seed  and  peas  in  defendant's  hack  yard 
several  weeks  thereafter  waa  admissible. 

[Ed.  Note.— For  other  casee,  see  Hoodt^e, 
Cent  Dig.  J  363;  Dec:  Dig.  1 174.*] 

17.  HouicxDB  ft  338*)— Adhisbioh  or  Evx- 
dencs-Pbejuoicb. 

Where  neither  Uie  fact  nor  the  manner  of 
the  killing  in  question  was  in  dispute,  defendant 
was  not  prejudiced  by  the  statement  of  a  wit- 
ness that  a  rock,  which  did  not  come  &om  de- 
fendant's possession,  nor  from  his  premises,  but 
which  was  picked  up  near  the  murdered  man's 
body,  had  a  certain  substance  on  it  whidi  the 
witness  thought  was  hair. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  338.*] 

18.  Cbiminal  Law  ft  770*)— Tbial— Instsuc- 
tions. 

An  instruction  that,  no  matter  how  strong 
the  drcumatances  may  be,  if  they  can  be  rec- 
onciled with  the  theory  that  some  other  person 
may  have  done  the  act,  defendant  is  not  guilty, 
was  objectionable  for  failure  to  predicate  a 
"reasonable"  theory  of  some  other  person's 
guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  |  770.*] 
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1ft  GazuRAL  lAw  <H  807.  ail*>— Ihstbitc- 

IZ0N8— AKOmCBMTATIVB  INSTBUCTIOHS. 

A  reqoested  chaige,  wUch  Is  argnmentatiTe 
and  ifni^M  out  parta  of  the  erldence,  may  be 
IffopO'lr  lefnsed. 

[Bd.  Not«.— S\>r  other  caiea,  aea  Criminal 
Law,  Cent.  Dig,  H  1806,  195»,  mSO,  19W-1»72 ; 
Dee.  Die  H  8D7,  811  •] 

20.  CKnaNAi.  I*AW  (!{  807,  811*)— Instbuo- 

TI0N8  —  ABOUUKNTATIVE    INSTBUCTIOHS  — • 

Kace. 

A  regnest  to  charse  that  the  JniT,  in  ar- 
ilTinff  at  their  verdict,  muat  (Kmsioer  the  erl- 
dence u  fairly  as  they  woald  If  it  were  a  case 
of  a  negro  accused  of  killing  a  negro,  a  white 
nuLQ  accused  of  kllliDg  a  white  man,  or  a  white 
man  accused  of  killing  a  negro,  and  that  it  was 
just  as  much  the  du^  of  the  jurr  to  acquit  a  ne- 
gro of  the  charge  of  IcUHng  a  wnlte  men  if  they 
md  not  helieve  mm  all  the  evidence  that  he  was 
gnUty  beyond  a  reasonable  doubt  as  it  would  be 
the  duty  of  the  Jnry  to  acquit  a  white  man  of  the 
charge  of  killing  a  negro,  etc.,  was  properly  re- 
fused as  argumentative,  and  also  because  the 
law  does  not  distinguish  between  white  people 
and  negroes  as  to  thdr  goilt  or  innocence  of 
crime. 

Wi.  Note^For  other  cases,  see  Criminal 
Law.  Dea  Dig.  H  SOT,  811.«] 

21.  CuviiTAL  Law  (|  788*)— Instbitctions— 
BuaoRABLB  Doubt. 

A  request  to  charge  that,  as  the  case  rested 
entirely  on  circumstantial  evidence,  it  was  the 
jury's  duty  to  carefully  consider  every  material 
point  in  tne  stete's  theory,  and  if  any  one  of 
tb^  entertains  a  reasonable  doubt  as  to  the 
existence  of  any  link  in  the  state's  chain  of 
erldence,  and  that  link  was  necessary  to  estab- 
Ush  the  state's  theory,  they  could  not  find  the 
defendant  guilty,  was  properly  refused  for  the 
reason  tliat  the  reasoaaole  doubt  which  requires 
a  rerdict  of  not  guilty  should  grow  out  of  all 
the  evidence,  and  not  from  a  consideiatitm  of 
a  sin^e  link  or  part 

[EU.  Note. — For  other  cases,  see  CHminal 
Law,  Cent.  Dig.  H  18M-1849. 1901-1022 ;  Dec. 
Dig.  1  789.*] 

22.  OnoNAi.  Law  0  789*)— IVBTBtrcrioiiB— 
Btidkhcb. 

An  instruction  that  the  state's  evidence 
against  defendant  was  circumstantial,  and  that 
before  the  Jnry  conld  conrict  defendant  on  such 
testimony  they  must  beliere  from  the  erldence 
beyond  all  zeasonahle  doubt  and  to  a  moral 
oertaintj  that  B..  a  third  person,  was  not  guilty 
of  the  loUingi  was  properly  refused,  since,  even 
though  there  was  evidence  of  B.'s  guilt,  the 
evidence  agaiust  defendant  may  also  hare  been 
suffidendy  strong  to  conrince  the  jury  of  his 
partidpaUon  in  the  crime. 

tEU.  Note.— For  other  cases,  see  Criminal 
Law,  Ds&  Dig.  S  789.*] 

23.  OsaatfAL  Law  (|  1186*)— Affkai.— Rx- 

VXB8AI/— STATDTBS. 

Under  Code  1907,  f  declaring  that 

etmrietiotts  must  not  be  reversed  for  error  which 
ta  not  preJnAcial  to  defendant,  the  court  must 
be  ntufled  that  flu  verdict  would  not  liare 
t)een  different  if  the  error  bad  not  l>een  commit- 
ted, and  must  consider  the  entire  record  and 
reverse  or  affirm  according  as  it  may  be  satisfied 
as  to  its  effect  on  the  rerdict. 

[Bd.  Note^For  other  cases,  see  Criminal 
t^jOmt,  Dig.  II  8215-3210;  Dec.  Dig.  1 

Anderson,  Mayfield,  and  Sayre^  JJ.,  di»- 
■entfng. 

Appeal  from  City  Court  of  AnnlBton; 
Thomas  W.  GDl«nan,  Jr.,  Judge. 


Brvin  Pope  was  convicted  of  murder,  and 
he  appeals.  Reversed  and  remanded. 

For  former  report  of  tUa  caae^  see  168 
Ala.  33.  63  fiouth.  292. 

The  exceptions  to  erldoice  are  suflldratly 
set  forth  In  the  opinion  of  the  court  The 
following  are  tbe  cbarfes  refused  to  xAaIn- 
tiff: 

"(1)  Tbe  court  charges  tbe  jury  that,  so 
matter  how  strong  the  drcomstances  may 
be,  If  they  can  be  reconeiled  wttb  tbe  theory 
that  some  other  pason  may  have  done  the 
act,  then  the  defendant  Is  not  shown  to  be 
guilty. 

"(^  The  court  charges  tbe  jury  that,  no 
matter  how  strong  tbe  drcumstances  may 
be,  If  they  can  be  reconciled  with  the  theory 
that  some  other  perstm  may  hare  done  tbe 
act,  tb^  cannot  find  tbe  defendant  guilty. 

The  court  charges  the  Jury  that,  U 
you  entertain  a  reasonable  doubt  that  the 
shoes  offered  in  evidence  were  worn  by  Eir- 
Tin  Pope  the  night  of  the  bcnniclde,  and  If 
you  consider  this  a  necessary  link  In  the 
state's  chain  of  erldoice,  yon  cannot  find  tbe 
defendant  guilty. 

"<4)  Tbe  court  ^rges  tbe  jury  that  It  Is 
the  duty  of  each  of  you  to  consider  the  testi- 
mony in  this  case  with  tbe  utmost  care,  and 
that  when  it  Is  necessary.  In  order  to  estab- 
lish the  theory  of  tbe  defendant's  guilt,  to 
draw  inference  from  the  erldence  as  to  facts 
not  directly  proven,  that  you  must  not  draw 
that  inference  and  convict  this  defendant, 
unless  you  would  draw  the  same  Infermce 
and  act  on  it  In  matters  of  the  greatest  con- 
cern and  Importance  to  your  own  private  af- 
fairs. 

"(5)  I  charge  yon,  gentlemen  of  the  Jury, 
that  If  you  beliere  from  the  erldence  that 
tbe  thief  who  robbed  Hcdurkln  started 
when  tbe  light  was  struck,  and  had  time  to 
get  past  Body's  house  before  Hcdurkln  could 
have  overtaken  blm,  that  the  defendant  is 
entitled  to  bare  you  consider  this  circum- 
stance as  showing  the  improbability  of  the 
state's  theory  that  the  thief  was  Brvin  Pope, 
who  waa  overtaken  at  Body's  house 

"(6)  The  court  charges  the  jury  that,  in 
considering  any  statement  made  by  the  de- 
fendant at  the  time  of  and  since  bis  arrest, 
and  claimed  by  the  prosecution  to  be  incon- 
sistent, improbable,  and  as  casting  suspicion 
upon  defendant,  it  is  proper  tliat  they  should 
take  into  consideration  the  weakness  of  hu- 
man nature  and  weakness  of  the  defendant, 
if  such  be  shown,  the  ezcltemeu^  and  fear 
operating  on  him  at  tbe  time,  If  such  be 
shown,  together  with  all  the  drcumstances 
In  which  be  was  placed,  and  determining 
from  the  whole  evidence  tbe  weight  or  value 
as  evidence  you  will  giro  to  suc^  statement. 

"(7)  The  court  charges  the  Jury  that  in 
arriving  at  their  rerdict  In  this  case  they 
must  consider  the  evidence  as  fairly  and  Ini- 
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partially  as  they  would  if  this  were  the  caw 
of  a  negro  accused  of  killing  a  negro,  a  white 
man  accused  of  killing  a  white  man,  or  a 
white  man  accused  of  killing  a  negra 

"(8)  The  court  charges  the  Jury  that  there 
Is  no  erld^ce  In  the  case  that  the  defendant 
had  not  heard  that  McClurkln  had  been 
killed  at  the  time  of  his  arrest,  or  at  the 
time  he  was  taken  Into  custody  at  his  bouse 
on  the  morning  after  the  bomlcid& 

"&)  The  court  charges  the  Jury  that  the 
evidence  on  the  part  of  the  state  against 
the  defendant  Is  circumstantial,  and  before 
you  can  convict  him  on  such  testimony  you 
must  believe  from  the  evidence  beyond  all 
reasonable  doubt,  and  to  a  moral  certainty, 
that  John  Body  was  not  guilty  of  the  killing. 

"(10)  The  court  charges  the  Jury  that  If 
they  would  not  be  willing  to  act  upon  the 
evidence  in  this  case.  It  it  was  In  relation  to 
matters  of  the  most  solemn  importance  to 
their  own  Interests,  then  they  must  find  the 
defendant  not  guilty. 

"(11)  The  court  charges  the  Jury  that,  be- 
fore they  can  convict  tbe  defendant,  they 
must  be  satlsfled  to  a  moral  certainty,  not 
only  that  the  proof  Is  consistent  with  tbe  de- 
fendant's guilt,  but  that  It  is  wholly  Incon- 
sistent with  any  other  rational  conclusion; 
and.  unless  the  Jury  are  so  oonvlmced  by  the 
evidence  of  the  d^endant's  gnilt  that  tbey 
would  each  Toitare  to  act  upon  the  decision 
in  matters  of  the  highest  importance  and 
concern  to  his  own  interests,  then  tbey  must 
find  the  defendant  not  guilty. 

"(12)  The  court  charges  the  Jury  that  this 
case  rests  ratlrely  on  circumstantial  evi- 
dence; that  It  Is  their  duty  to  carefully  and 
seriously  constder  every  material  point  In  the 
state's  theory ;  that  if  any  one  of  them  enter- 
tains a  reasonable  doubt  as  to  the  existence 
of  any  link  In  the  state's  chain  of  evidence, 
and  that  link  is  a  necessary  one  to  the  re- 
mainder of  the  state's  theory,  yon  cannot 
find  the  d^endant  guilty. 

**(LSi  The  court  charges  tbe  Jury  that  they 
have  a  right,  In  considering  the  evidence,  to 
take  Into  consideration  the  traits,  cbarac- 
tertstics,  and  peculiarities  of  tbe  white  and 
n^iro  race;  but,  out^de  of  that,  they  must 
not  let  their  verdict  be  influenced  in  ttie 
slightest  degree  bf  the  i^t  that  tbe  de- 
ceased was  a  wblte  maa  and  tbe  accused  a 
negro.  ^ 

"(14)  The  court  charges  the  Jury  tliat  it 
is  their  duty  to  contrast  the  manner  (Uid  de- 
meanor of  tbe  witnesses  for  Pope  with  the 
manner  and  demeanor  of  the  state's  witness- 
«i ;  and  yon  must  apply  tliis  test,  also,  to  tbe 
testbnony  of  Pope  as  a  witness  for  binuelf. 

**C1E!)  I  charge  yon  that  it  is  Just  as  much 
the  duty  of  a  Jury  to  acquit  a  negro  of  the 
charge  of  killing  a  white  man,  if  yon  do  not 
believe  from  all  the  evidence  tliat  he  is  guilty 
beyond  a  reasonable  doubt,  as  It  would  be 
tbe  duty  of  a  Jury  to  acquit  a  white  man  of 
the  charge  of  kllllikg  a  negro.  If  the  Jury  did 


not  believe  beyond  a  nMonalile  donbt  that 

he  was  guilty. 

"(16)  Tbe  court  durges  the  Jury  that.  If 
they  believe  all  evidence  In  the  case,  they 
should  find  tlie  dtfradant  not  guilty." 

Nlel  P.  Sterne,  for  i^WUaiit  B.  O.  Brick- 
eU,  Atty.  Gen.,  and  T.  H.  Seay,  Asst.  Atty. 
Gen.,  for  the  State. 

SOMBBTUJiB,  7.  This  Is  the  second  ap- 
peal in  this  case,  the  first  being  reported  in 
Pope  V.  State,  168  Ala.  S3,  63  South.  292. 
On  the  first  trial,  as  on  the  second,  appellant 
was  convicted  of  murdw  in  the  first  de^ee, 
and  sottenced  to  death,  Tlie  record  presoits 
for  review  numerous  rulings  of  the  trial 
court,  the  most  important  of  which  are  dis- 
cussed at  length  In  the  brief  of  connsd  for 
appellant.  We  consiiter  these  in  the  order  In 
which  they  are  presented. 

1.  Tbe  trial  court  properly  refused  to  give 
for  the  defendant  tiie  general  alBrmativa 
charge.  We  cannot  nndortake  to  review  the 
evidence  at  length  tai  this  osdnion;  but  we 
have  exandned  it  with  painstaking  care,  and 
are  satisfied  that,  takoi  as  a  whole,  it  ftiirly 
and  reasonably  permits  of  Inferences  favor^ 
able  to  the  guilt  of  tbe  defendant  Ttdea  v. 
State,  64  South.  Bll;  Turner  v.  Stat^  07 
Ala.  67, 12  South.  64. 

[1]  Tbe  Inristence  of  appellant's  counad  In 
this  behalt,  forceful  and  earnest  as  it  la,  was 
for  the  consideration  of  the  Jury,  and  we 
cannot  usurp  their  functions  by  here  passli^ 
upon  tbe  mere  weight  of  the  evidence  tbey 
bad  Defore  them. 

[2]  2.  The  Juror  Stovall,  baying  been  ex- 
amined by  tbe  eonrt,  was  pnmoimced  com- 
petent crows  CTsmtnetloii  1^  defendant's 
counsel,  he  admitted  that  from  wbat  be  had 
heard  of  tbe  case  lie  had  "drawed  an  opin- 
ion"; but  lie  repeatedly  stated  that  Iw 
thought  it  would  have  no  effect  on  his  ver- 
dict that  be  knew  he  wonid  be  governed  tqr 
tbe  evidence.  He  raid  further:  "I  expect 
It  would  be  somewhat  different  If  I  bad  nev- 
er beard  of  it  It  would  be  according  to  tbe 
evidence  given  in.  I  can't  say  bow  It  would 
be."  And,  finally,  as  to  wlietlier  be  was  ab- 
solutely certain  that  wbat  be  lud  lieard 
might  not  unconsciously  have  some  infln«ice 
on  him,  tie  said,  "I  couldn't  be  for  sure." 

Undo^  the  principles  fully  discussed  and 
laid  down  In  Long  v.  State,  86  Ala.  36,  40,  5 
South.  443,  this  Juror  was  undoubtedly  com- 
petent It  seems  certain  from  his  whole  ex- 
amination that  he  had  no  fixed  opinion  of 
defendant's  guilt  wlilch  would  bias  his  ver- 
dict It  is  not  necessary  to  a  Juror's  com- 
petency that  he  shall  be  able  to  say  that  he 
feels  absolutely  certain  that  previous  Impres- 
si<mB  will  not  unconsciously  Influence  his 
verdict.  This  is  a  purely  pyschologtcnl 
speculation  which  must  be  deemed  foreigu  to 
the  purpose!)  of  the  law.  which  guarantees 
only  approximate  and  not  absolute  impar- 
tiality In  Jurors.   As  said  by  -Chief  Justice 
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Manball  on  the  trial  of  Aaron  Burr:  'liglit 
ImpneslonB,  which  may  fairly  be  supposed 
to  yield  to  the  testimony  that  may  be  ofEered, 
which  may  leave  the  mlna  cgea  to  a  fair 
CQDBideratlon  of  that  teetlnuHiy,  conatltate 
no  snflteient  objection  to  a  Jnror;  but  those 
strong  and  deep  impresdona,  which  will  dose 
the  mind  against  the  testimony  that  may  be 
offered  in  opposltUm  to  them,  which  will 
combat  that  testimony  and  resist  its  force, 
do  conatitnte  a  anffldoit  obJectl<m  to  him"— 
dted  and  approved  in  Long  t.  State,  86  Ala. 
4S,  6  Sooth.  447. 

In  Long  T.  8bite»  the  mle  on  a^ieal  la 
ttaoa  stated:  "The  reviewing  court,  there- 
tore^  should  exercise  caution,  and  the  finding 
of  the  blal  court  should  not  be  aet  aside,  un- 
less It  afflrmativdy  vppe&n  that,  on  the  an- 
swers of  the  Jnror  taken  aa  a  whole,  he  en- 
tertained a  fixed  opinion  which  would  bias 
his  verdict" 

The  ruling  In  Oie  case  of  King  v.  State,  89 
Ala.  140,  7  South.  ISO,  dted  and  relied  on  by 
anwllant,  la  by  no  means  in  p(^t,  aa  will  be 
seen  hy  an  examination  of  the  challenged 
juror's  answers  in  the  r^rt  of  that  case. 
While,  on  the  other  hand,  our  ruling  here  i> 
In  hceard  with  the  mUng  In  Hammll  v.  State, 
80  Ala.  B77,  8  South.  380^  on  sohstantlaUy 
the  same  conditions. 

[8]  8.  In  opening,  the  state's  case  was  pre- 
sented to  Uie  jury  by  the  solicitor  by  merely 
reading  the  indictmoit  Sigtplenienting  his 
formal  plea  ot  not  guilty,  defendant's  coun- 
sel made  a  stetnoent  to  the  Jury  depreda- 
tory of  the  state's  case,  and  Indicating  that 
another  than  the  d^teidant  would  be  shown 
to  be  guilty.  The  recrad  does  not  set  out  all 
that  counsel  said,  but  xedtes  that  he  "ad- 
dressed the  jury  at  some  length  along  the 
lin^  faidicated."  Over  the  objection  of  de- 
fendant that  the  stete  bad  no  right  to  go 
Into  s  rdrattel  statonent,  the  court  allowed 
assodato  counsel  for  the  state  to  reply  to 
the  statement  of  defuidant's  counsel  by  out- 
lining what  the  state  expected  to  prove  rela- 
tive to  def^danfs  guilt 

[4]  Under  the  practice  prevailing  In  this 
state,  neither  party  is  required  to  make  any 
preliminary  statanent  of  his  case  other  than 
by  his  fbrmal  pleadings.  But  ooonsel  on 
either  side  may  state  to  the  Jury  the  case  as 
be  proposes  and  especto  to  present  it  to 
them  on  the  evidence.  Mann  v.  State,  184 
Ala.  1,  18,  82  South.  704;  12  Cyc.  670.  671. 
The  coarse  firilowed  tqr  the  trial  court  in  the 
present  case  seems  to  be  Identical  with  that 
approved  In  Mann  v.  State,  supra.  The  ques- 
tbm  raised  is  tme  of  trial  practice  moely,  and 
fiUls  within'  that  clasa  of  mattws  the  regula- 
tion and  control  of  which  have  always  been 
to  fbe  sound  discretion  of  the  trial 
court;  and  error  cannot  be  Imputed  to  Its 
action  with  rcQiect  thereto  except  perhaps 
in  cases  of  flagrant  and  prejudicial  abuse. 
D^mdant's  objection  to  the  reply  statemoit 
was  prt^rly  overruled. 

[I]  4.  The  testimony  of  the  witness  Wil- 
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Uams,  for  the  state,  that  a  pair  of  shoes,  al- 
leged to  be  the  defendant's,  were,  when  he 
examined  them  at  the  coroner's  Inquest,  a 
little  dlmp,  like  they  had  been  washed— 
specked  with  what  he  decided  wwe  blood 
stains— and  had  the  appearance  of  being 
scraped,  was  dearly  not  subject  to  the  ob- 
jections Interposed;  the  obJecUon  Insisted  on 
being  that  It  was  but  the  conclusion  of  the 
witness,  and  the  shoes  were  the  best  evl* 
dmce.  James  v.  State,  104  Ala.  20, 16  South. 
M.  The  witness  saw  the  shoes  a  day  or  two 
after  the  murder,  in  April,  1900,  and  his  tes- 
timony was  deUvered  In  October,  1910.  It 
Is  manifest  that  the  Jury  could  not  on  this 
trial  Jn^e  of  physical  conditions,  neceesarlly 
ephemeral  In  their  character,  as  tb^  oilsted 
18  months  before ;  and  that  otherwise  than 
as  he  did,  the  witness  conid  not  fairly  and 
adequately  inform  the  jury  as  to  those  ap- 
pearances and  conditions.  Had  the  witness 
been  testifying  to  the  Instant  appearance  of 
the  shoes,  the  objections  and  argnmrate  in 
support  thereof  would  be  sound  and  appro- 
priate. These  considerations  dispose  of  nu- 
meroos  other  assignmenta  of  wror  based  <m 
practically  Identical  rulings  of  the  trial 
court  which  we  shall  tSierefore  not  notice  in 
detail. 

[I]  6.  The  witness  Joe  Dodgen,  In  describ- 
ing his  tracking  of  a  wagon  and  mule  from 
the  BC^  of  the  murder  towante  defeudant's 
house  stated  that  they  left  the  road,  and 
that  the  vines  growing  over  the  fence  along- 
side were  mashed  down  "like  scnnethlng  went 
over  the  fence."  I>eCendant  znoved  to  ex- 
clude this  Btatenifflit  on  the  ground  that  it 
was  a  c(mduslon  of  the  witness.  We  think 
the  motion  was  properly  overruled.  Watklns 
r.  State,  80  Ala.  82,  8  Sonth.  134. 

[7]  6.  This  witness  was  allowed  against 
defendant's  objection  to  state  that,  when  he 
was  following  these  tracks,  he  had  not  thai 
beard  who  was  accused  of  the  kllUuflt  ^is 
erldeuce  was  on  the  former  apiieal  of  this 
case  held  to  be  admissible,  but  we  are  now 
urged  to  reconsider  and  reverse  that  ruling. 
We  have  again  considered  the  merit  of  this 
evidence,  and  are  still  of  the  opinion  that 
In  view  of  the  peculiar  nature  of  the  wltr 
nesa*  other  testimony,  it  was  a  legitimate 
matter  for  the  conslderatloa  of  the  ivuy  in 
connection  therewith. 

[I]  7.  The  theory  of  the  state  was  that  de- 
fendant at  the  time  of  the  murder,  was 
driving  a  wagon  to  which  was  hitched  a 
mule  belonging  to  defendant  but  which  was 
in  the  possession  of  Ambrose  Gurry,  who 
lived  on  defendant's  place.  The  witness  Joe 
Dodgen  had  testified  that  the  tracks  traced 
by  him  from  the  scene  of  the  crime  to  de- 
fendant's house  showed  that  the  animal's 
left  hind  foot  was  cupped,  which  he  Inferred 
from  the  shape  of  the  track;  and  that  there 
were  two  protutierant  nails  in  the  right  hind 
foot,  as  shown  by  their  imprint  on  the 
ground.  The  witness  thcu  stated  that  be 
had  found  a  mide  whose  foot  could  have 
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made  tbese  trades.  This  was  objected  to  mm 
not  being  reeponalTe  to  the  soUdtor'B  qnesttoL 
This  objection  was  not  well  taken.  The  In* 
terrogator  may  on  motion  exclnde  mattar 
not  responsive  to  his  Inqaliy,  even  thongh 
competent,  for  the  frttrlons  reason  tiiat  bis 
witness  cannot  dictate  to  him  what  evldoice 
Bhall  be  Introduced ;  bat,  If  the  evidence  Is 
rompetent,  the  other  party  hu  no  right 
whatever  to  object  to  It  because  not  respon- 
sive, and.  If  competent,  the  objertlon  should 
so  specify. 

[t]  &  This  witness  stated  that  the  Am- 
brose Curry  mule  would  have  made  a  track 
with  the  hoUow  place  on  the  Inside,  with  the 
left  hind  foot  The  solicitor  then  attked  him, 
"Would  It  have  made  a.  track  that  Is  similar 
or  like  the  track  of  the  left  hind  foot  of  the 
mule  and  wagon  that  you  tradMd  from  the 
alley  to  Pone's  house 7"  The  witness  replied 
that  It  would.  "We  think  this  testimony  was 
admissible,  and  not  subject  to  the  objection 
that  It  was  the  conclusion  merely  of  the 
witness. 

[II]  This  court  has  freauently  hdd  that  a 
witness  should  not  be  allowed  to  state  that 
a  certain  stwe  or  fOot  could  or  would  make 
a  particular  tradE;  that  being,  It  Is  said,  the 
very  tact  the  Jury  are  to  determine.  Busby 
V.  State,  77  Ala.  86;  Blley  v.  State,  88  Ala. 
103,  7  South.  149 ;  Hodge  v.  State,  87  Ala. 
87, 12  South.  164,  88  Am.  St  Bep.  145. 

It  has  also  been  held  that  a  witness  should 
not  be  allowed  to  state  that  two  particular 
tracks  are  the  same.  Terry  v.  States  118  Ala. 
79,  84,  23  South.  776.  But.  on  the  other 
hand.  It  has  been  held  that  a  witness  who 
had  examined  the  alleged  track  of  the  de- 
fendant could  state  that  It  *V!orre8ponded" 
with  a  track  made  by  him  next  day,  with 
which  the  witness  compared  it,  ''by  measnre- 
ment,  and  certain  marked  peculiarities.** 
BuAy  V.  State,  77  Ala.  66.  And  also  that 
two  tracks  "measured  the  same."  GUmore 
T.  State.  99  Ala.  154,  1B9.  18  South.  586. 
Whll^  in  another  case.  It  was  ruled  that  the 
witness  could  not  state  that  particular  tntHa 
"corresponded  with  the  track  of  def  aidant** 
UvUigston  V.  State.  105  Ala.  127,  16  South. 
801. 

In  James  State,  104  Ala.  20, 22, 16  South. 
94,  the  witness  had  described  the  physical 
peculiarities  of  the  defeaidant's  tracks.  He 
was  then  asked,  "What  was  the  stmtlaritif 
between  the  tracks  at  the  foAa  of  the  road 
and  the  seed  room  door?"  (Objection  that 
this  called  for  the  wttness*  opinhm  was  over- 
ruled, and  the  witness  stated  that  the  pe- 
culiarities of  the  tracks  at  the  two  places 
were  "the  same.**  The  questhm  and  answer 
wa«  held  to  be  onnpetent. 

In  an  attempt  to  harmonise  the  James 
Oaw  with  the  ruling  in  Terry  v.  States  118 
Ala.  85,  28  South.  776,  the  writer  of  the 
opinion  In  the  latter  case  palpably  misin- 
terpreted the  fticts  upon  which  the  ruling  in 
the  James  Case  was  founded. 

A  oondderatlon  of  the  foregoing  cases,  to 


ssy  nothing  of  those  In  othw  jnrlsdletlMis. 
would  seem  to  Justify  the  observathms  of  Mr. 
mgmore:  "The  (pinion  rule  day  day 
exhibits  Us  nnpraetlcal  sabtletgr  and  its  use' 
less  refinements  of  logic  Under  this  rule 
we  aceompllab  little  by  ofordng  It,  and  we 
should  do  no  harm  tf  we  dispensed  with  It 
*  *  *  We  should  do  no  harm,  because, 
even  whoi  the  final  opinion  or  InfMrace  is 
admitted,  the  Inference  amounts  In  force 
usually  to  nothing  unless  it  appears  to  be 
solidly  based  on  satisfactory  data,  the  ei- 
I  Istenoe  and  quality  of  which  we  can  always 
bring  out,  if  detfraUe,  oir  cross-examination." 
And  he  conchides:  "Add,  finally,  the  utter 
ImpoBslbUUy  of  a  conslstoit  application  of 
the  rule,  and  the  consequent  uncertainty  of 
the  law,  and  we  understand  how  much  more 
it  makes  for  Injnst^  ratiier  than  Justice. 
It  has  done  more  than  any  one  rule  of  pro- 
cedure to  reduce  our  litigation  towards  a 
legalised  system  of  gambling.**  8  Wlgmore 
OB  Eivldence,  1 1929. 

We  do  not  mean,  however,  to  overturn  the 
general  principles  of  the  opinion  rule  as  es- 
tablished by  the  dedsliHis  of  this  coort 
But  we  think  the  spirit  of  the  rule  is  not 
violated  by  the  shorthand  statement  of  sim- 
ilarity hoe  made  by  thla  witness,  In  con- 
nection with  the  marked  peculiarities  stated 
by  him,  subject  as  It  was  to  cross-examina- 
tion by  defendant  Fullw  State,  117  Ala. 
36,  28  South.  688.  And  we  are  unwilling  to 
embarrass  trial  courts  by  any  further  ex- 
tension of  the  role  of  exduslon,  at  least  as 
a  basta  for  the  reversal  of  JudgmoitB  on  ap- 
peal. 

DOWDEIiL,  O.  J.,  and  SIMPSON  and  Mc- 
CLBLIiAN,  J  J.,  concur  In  this  conclusion; 
while  ANDEBSON,  MATFIBLD,  and  SATRE. 
JJ..  dissent,  holding  that  the  admission 
of  this  evidwce  was  oror  for  whldi  the 
judgment  of  conviction  should  be  reversed. 

[11]  9.  Several  questioas  were  asked  this 
same  witness,  who  was  a  praetteal  black- 
smith with  IS  yean*  expwience  In  shoeing 
horses,  relative  to  the  c<mdition  of  the  Car- 
ry mule's  right  hind  foot,  and  the  llabiUty 
frf  a  loose  nail  to  drop  out  He  being  an  ex- 
pert In  thla  line,  the  answm  of  the  vrltaees 
were  clearly  competent,  and  their  admission 
was  not  oTor. 

[11]  la  It  was  the  theory  of  defendant*s 
counsel  that  the  murder  was  committed  by 
John  Body,  a  negro,  who  lived  with  his  moth- 
er,  Nett  Body,  In  the  tuuse  by  the  road  Jnst 
at  the  point  where  the  crime  occurred.  Pre- 
sumably to  weaken  this  argument  the  ao- 
llettor  asked  the  same  witness,  "Gould  the 
John  Body  mule  make  the  track  that  yon 
saw  from  that  peadi  tree  to  Brvln  Pope's 
house?"  Over  defoidanrs  objectlmt  that 
this  called  for  a  concluslm  of  the  witneaa, 
he  was  allowed  to  answer,  "Na" 

Under  the  authorities  above  dted.  this  ob- 
jection was  well  taken,  and  the  admission  of 
the  witness*  answer  was  manifest  error. 

[It]  Section  6264,  Code  1907,  declares  tbat 
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"tba  jodsmeat  of  coniictlon  must  not  be  re- 
reraed  because  ot  errpr  In  tbe  record,  when 
the  court  iB  satisQed  that  no  injury  resulted 
therefrom  to  the  defendant"  This  language 
baa  been  construed  to  mean  that  the  court 
must  be  eatlafled  that  the  verdict  of  the  Jury 
would  not  have  been  different  If  the  error 
bad  not  heea  committed.  Dennis  t.  State, 
lis  Ala.  79,  23  South.  1004. 

It  Is  therefore  mandatory  upon  us  to  con- 
sider the  entire  record  and  roTerse  or  affirm 
on  this  ruling  according  as  we  may  be  satis- 
fied as  to  Its  injurious  or  nonlujurlous  ef- 
fect upon  the  Jury's  verdict  And,  In  doing 
this,  we  are  to  be  governed  by  practical  con- 
siderations of  reason  and  common  sense, 
rather  than  by  the  unsubstantial  apprehen- 
sions that  formerly  found  expression  In  the 
rule  of  reversal  In  every  ease  for  any  error 
apparent  in  the  reeord;  while,  at  the  same 
time,  the  Just  rights  of  defendants  must  be 
carefully  guarded,  and  substantial  doubts 
resolved  In  their  favor. 

We  have  sifted  the  evidence  with  care, 
and  find  no  facts  from  which  the  Jury  could 
have  drawn  an  inference  that  John  Body 
committed  the  murder,  or  shared  in  Its  com- 
mission. While  it  is  true  that  the  proximity 
of  the  accused  to  tbe  scene  of  the  crime  at  an 
unreasonable  hour  has  been  held  to  be  an 
incrlmtnatlog  circumstance  (Ross  v.  State, 
74  Ala.  532;  Lindsey  v.  State,  54  South. 
516),  the  mere  fact  that  the  crime  occurred 
on  the  highway  near  the  home  of  the  ac- 
cused cannot  by  Itsdf  yield  any  Inference  of 
his  guUt 

Nor  does  the  theory  find  any  support  in 
the  fact  that  the  subpcena  issued  for  Body 
was  returned  with  the  Indorsement  "Not 
found,"  18  months  after  the  date  of  tbe  crime. 
This  does  not  show  flight  by  Body;  and.  If 
It  could  t>e  80  interpreted,  even  his  flight  is 
not  a  circumstance  available  to  this  defend- 
ant Levlson  v.  State,  S4  Ala.  520;  Kemp  v. 
State.  88  Ala.  62,  7  South.  413. 

We  are  therefore  fully  satisfied  that  the 
attempted  exculpation  of  Body's  mule,  wheth- 
er by  legal  or  111^^  evidence  being  merely 
Irrelevant  could  not  have  influenced  the  ver- 
dict of  the  Jury  unfavorably  to  the  defend- 
ant since  they  could  not,  on  the  evldmce, 
have  Imputed  guilt  to  Body;  and  the  error 
complained  of  cannot  avail  for  a  reversal  of 
the  Judgment  of  conviction. 

[II]  IL  Nett  Body,  the  mother  of  John 
Body,  testlfled  that  she  and  John  were  In 
his  bouse,  where  she  also  lived,  on  the  night 
of  tbe  murder,  and  that  hearing  a  noise,  she 
called  out  to  him.  Over  defendant's  objec- 
tlon,  she  was  then  allowed  to  state  that  he 
replied,  "Don't  you  hear  somebody  fighting 
out  there  in  tbe  road?"  This  statement  by 
John  Body  was  clearly  not  admissible  as  a 
Itart  of  the  res  gestse  of  the  murder  going  on 
outside,  and  was  obnoxious  to  the  hearsay 
rule. 

[14]  Time  alone  is  not  a  determining  crite- 
rion lAok  the  queetlon  is  whether  a  thing 


said  or  done  is  a  part  of  a  given  transaction. 
Domingus  v.  State,  84  Ala.  9,  11  South.  190. 
It  must  be  so  connected  with  the  main  trans- 
action as  to  virtually  form  a  part  of  It 
A.  O.  S.  R.  Go.  T.  Hawk,  72  Ala.  112,  47  Am. 
Bep.  403.  1 

The  unanimous  opinion  of  courts,  as  well 
as  commentators,  is  that  the  remarks  oi 
exclamations  of  mere  bystanders  or  lookers 
on,  who  in  no  way  participate  In  the  trans- 
action, are  not  admissible  in  evidence  under 
the  res  gestce  doctrine.  Flynn  v.  State,  43 
Ark.  289;  Wilkins  v.  Ferrell,  10  Tex.  av. 
App.  231,  30  S.  W.  450;  SUte  v.  RUey,  42 
Da.  Ann.  995,  8  South.  470 ;  State  v.  Oliver, 
39  La.  Ann.  470,  2  South.  194;  Butler  v. 
M.  Ry.,  143  N.  Y.  417,  38  N.  E.  454,  26  I/. 
R.  A.  46,  42  Am.  St.  Rep.  738;  Ganaway 
V.  S.  L.  D.  Ass'n.  17  Utah,  37,  53  Pac.  830 ; 
Cnrr  v.  State,  76  Ga.  592;  Leahey  v.  Cass 
By.  Co.,  97  Mo.  165,  10  S.  W.  58,  10  Am. 
St  Rep.  300;  Chicago  Ry.  Co.  v.  Cummins, 
24  Ind.  App.  192.  53  N.  E.  1026;  Wharton 
on  Crim.  Law,  SS  262,  263;  1  Blsh.  Crim. 
Ev.  I  1087. 

[15]  But,  although  erroneous,  the  admis- 
sion of  Body's  statement  was  absolutely  with- 
out  prejudice  to  the  defendant  It  merely 
referred  to  an  undisputed  fact  ai^d  in  no 
possible  way  suggested  defendant's  connec- 
tion therewith.  If  It  be  urged  that  its  pur- 
pose was  to  show  that  Body  was  In  the  house 
while  the  crime  was  being  committed  out- 
side, the  answer  Is  that  the  witness  had  al- 
ready testified,  without '  objection,  that  he 
was  Ui  the  house  with  her  at  the  time.  More- 
over, in  any  aspect  oven  if  it  tended  Inde- 
pendratly  to  exculpate  Body,  for  the  rea- 
sons set  forth  in  the  paragraph  al>ove,  it 
added  nothing  to  the  proof  of  defendant's 
guilt  and  in  no  way  weakened  the  Infer- 
ence of  his  Innocence.  We  therefore  hold 
that  he  cannot  complain  of  its  admission. 

[II]  12.  There  was  no  error  in  allowing 
witnesses  to  testify  to  their  finding  of  sorg- 
hum seed  and  peas  In  defendant's  back  yard 
several  weeks  after  the  burglary  and  mur- 
der. Such  arddee  had  been  taken  from  Mc- 
Clurkin's  ginhouse  on  the  night  of  the  mur- 
der, and  the  fact  that  some  weeks  had  elaps- 
ed was  but  a  circumstance  for  the  Jury  to 
consider  in  estimating  the  probative  value  of 
the  discovery.  Tin  fact  was  none  the  len 
relevant 

[17]  13.  The  witnem  Norton  was  allowed, 
against  defendant's  objection,  to  state  that 
a  certain  substance  pointed  to  on  a  rock, 
picked  up  near  the  murdered  man's  body, 
was  hair;  the  rock  itself  being  in  evidence. 
It  may  be  ctmceded  that  whether  or  not  the 
rock  had  hair  upon  it  should  have  properly 
been  left  to  the  Jury.  But  it  is  difficult  to 
understand  what  this  liad  to  do  with  the 
guilt  or  innocence  of  defendant  or  in  what 
way  it  could  have  prejudiced  him. 

Neither  the  fact  nor  the  manner  of  the 
killing  was  in  dispute,  and  this  rock  did  not 
come  from  defendant's  possession,  nor  from 
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his  premises.  If  the  statement  was  improp- 
erly admitted,  Its  admlasion  was  harmless, 
imd  defendant  cannot  complain  of  it. 

14.  We  have  examined  and  considered  all 
the  other  rulings  of  the  trial  court  on  the 
admission  of  evidence,  and  find  no  errors 
with  respect  thereto. 

[II]  IS.  Charges  1  and  2  are  bad,  because 
they  do  not  predicate  a  reasonable  theory  of 
some  other  person's  guilt. 

[II]  Charges  3,  5,  6,  8. 13,  and  14,  because 
they  single  out  evidence,  and  are  also  argu- 
mentatlTe. 

Charges  4,  10,  and  11,  because  they  are 
argumentative  and  misleading. 

[11]  CSuirges  7  and  15,  because  the  law  does 
not  dlstlngnlsh  between  white  people  and. 
negroes,  so  far  as  their  guilt  or  Innocoice 
crime  la  concerned,  and  becauae  they  are 
argumentative. 

[21]  Charge  12,  because  the  reaaonable 
doubt  which  requires  a  Terdi<^  of  not  guilty 
should  grow  out  of  the  whole  evidence,  and 
not  from  consideration  of  a  single  link  or 
part 

[12]  Charge  9  Is  bad  because,  for  the  rea- 
sons set  out  in  paragraph  10,  above,  there 
was  no  evidence  to  support  it,  and  it  was 
wholly  abstract  It  is  bad,  also,  even  if 
there  was  evidence  of  Body's  guUt,  because 
the  evidence  against  defendant  may  never- 
theless have  been  sufficiently  strong  to  con* 
vince  the  Jury  of  his  participation  in  the 
crime,  and  to  produce  the  Inference  of  col- 
lusion. 

It  results  that  the  Judgmoit  ot  Uie  trial 
court  must  be  affirmed. 
Affirmed. 

DOWDELL,  a  J.,  and  SIMPSON,  and  Mc- 
CLELLAN,  JJ.,  concur.  ANDKRSON,  MAT- 
FIELD,  and  SAYRE,  JJ.,  dissent  on  the  sin- 
gle point  indicated  in  the  opinion,  as  to  which 
they  hold  there  was  error  for  which  the 
Judgment  should  be  reversed. 

ANDERSON,  J.  (dissenting).  The  witness 
Dodgen,  after  testifying  to  certain  tracks 
seen  in  the  road,  and  after  describing  the 
foot  of  a  certain  mnle  belonging  to  tbe  de- 
fendant was  permitted,  over  the  objection 
of  the  defendant,  to  testify  that  this  foot 
would  make  a  track  similar  to  the  one  be 
saw  In  the  road.  He  did  not  see  the  mule 
make  a  track  and  could  not,  therefore,  tes- 
tify as  to  the  correspondence  of  tracks,  if  this 
would  be  permissible,  and  his  evidence  was 
simply  blB  opinion  that  the  foot  examined 
by  him  would  make  a  track  similar  to  the 
one  he  saw  In  tbe  road.  He  could  and  did 
describe  the  fi-ack  he  found  in  the  tvad,  also 
the  condition  of  the  mule's  foot,  and  it  was 
for  the  Jury  to  determine  whether  or  not  the 
mule  examined  would  make  a  track  like 
or  similar  to  the  one  found  in  the  road.  This 
evidence  Is  directly  opposed  to  die  cases  of 


Busby  V.  State,  77  Ala.  66;  Livingston  v. 
State,  105  Ala.  127,  16  South.  801;  Hodge  v. 
State,  97  Ala.  40,  12  South.  164,  38  Am.  St. 
Rep.  145;  Riley  v.  State,  88  Ala.  193,  7 
South.  149;  Young  v.  State,  68  Ala.  569.  I 
think  the  trial  court  erred  In  not  excluding 
this  evidence.  Nor  am  I  willing  to  hold  that 
it  was  error  without  Injury,  as  the  case 
was  one  of  drcnmstantial  evidence,  and  the 
connectltm  of  the  defendant  with  Uie  mule 
track  found  In  tbe  road,  waa  a  most  material 
and  Important  factor,  and  the  iqilnlon  ot  this 
witness  Dodgen,  that  the  mule's  ftwt  would 
make  a  track  similar  to  tbe  one  found  In  the 
road,  could  be,  and  doubtless  was,  a  most 
effective  weapon  to  be  used  both  In  the  argu- 
ment of  counsel  and  by  a  Juror  to  bring 
doubtful  membWB  over  to  a  Conviction. 

MAYFIELD  and  SATRB,  JJ^  Join  In  tUs 
dissent 

On  Rehearing. 

SOMERVILLB,  J.  Am  appears  tnm  the 
original  opinion,  the  court  unanlmandy  held 
that  the  admlssltni  of  cwtaln  testimony, 
which  was  admitted  against  defendant's  ob- 
jection, and  whidk  t^ded  strongly  and  point- 
edly to  show  that  Jotm  Body  was  not  the 
person  who  murdered  McClurkIn,  was  erron- 
eous as  a  matter  of  law.  The  theory  of  the 
defense  was  and  Is  that  Body,  and  not  the 
def^dant  committed  the  murder.  We  were 
then  of  the  opinion  that  there  was  no  sub- 
stantial evidence  that  had  any  tendency  to 
implicate  Body,  and  that  the  theory  of  his 
guilt  did  not  rise  above  the  dignity  of  mere 
suspicion ;  and  hence  our  conclusion  that  the 
erroneous  udnilssion  of  testimony  in  excul- 
pation of  Body  could  have  had  no  material 
influence  upon  the  verdict  of  the  Jury,  and 
was  therefore  not  prejudicial  to  the  de- 
fendant. 

The  evidence  against  the  defendant  was 
entirely  drcuuistuutUil,  and  In  many  respects 
unusual  and  peculiar.  As  usual  in  such 
cases,  it  took  a  wide  range,  and  Included 
many  minute  circumstances.  We  have  recon- 
sidered the  whole  evidence  with  a  special 
view  to  Us  tendencies  with  respect  to  the 
possible  responsibility  of  Body  for  the  crime 
charged  against  the  defendant;  and.  In  the 
light  of  this  examination,  we  are  now  all  of 
the  opinion  that  the  composite  effect  of  all 
the  circumstances  shown  In  evidence  might 
have  led  the  jury,  by  deductions  not  strained 
nor  irrational,  to  Impute  the  commission  of 
the  crime  to  Body.  As  said  by  Chilton,  J., 
In  Campbell  v.  State,  23  Ala.  69:  "Circum- 
stances may  be  minute,  and,  considered  sep- 
arately, of  very  little  Importance,  shedding 
but  a  dim  ray  of  light  upon  the  transaction 
sought  to  be  elucidated;  yet,  when  grouped 
together  and  considered  In  the  aggregate, 
they  may  constitute  a  chain  ot  evidence 
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wblcb  draws  tiie  mind  to  a  tut  satlstactoiy 
omclviBloB." 

Tbe  result  Is  that  we  are  now  unable  to 
declare  that  we  are  satlsfled  that  the  erro- 
neous admission  of  tbe  evidence  referred  to 
did  not  materially  Influence  the  verdict  of  the 
Jnry  adversely  to  the  defendant. 

The  application  for  rehearing  Is  granted* 
the  judgment  of  affirmance  set  aside,  the 
jndgment  of  the  trial  court  reversed,  and  the 
cause  remanded  for  another  trial.  All  the 
Justices  ooncor,  e»!ept  DOWDSLL,  a  X, 

not  BitttllB. 


CENTRAL  OF  GEORGIA  B7.  GO.  T. 
KNIGHT. 

fCoort  of  Appeals  of  Alabamn.   Nov,  30,  1911.) 

1.  TBZAI.  (I  296*}  — iNSTBUCnONS— CONSTRUC- 

Tion. 

In  determining  objectionB  to  the  court's 
diarge,  it  must  be  coQBtrued  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  703;  Dec  Dig.  8  295.»3 

2.  Shzppino  (I  164*) —Pabsbwobbs- Con- 
tract—Statbbook  AOCOMHODATIOnS. 

Where  a  ticket  entitled  plaintiff  to  a  first- 
dass  passage  over  defendant's  railroad  to  S., 
and  thence  by  steamship  to  N.,  the  passage  on 
the  steamer  regniring  plaintiff  to  spend  the 
entire  night,  defendant  navliig  contracted,  but 
failed  to  reserve  a  stateroom  on  tb/e  steamship 
by  wire,  such  failure  constltnted  a  breach  of 

contract 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Dec  Dig.  i  164.*] 

ft.  SHiPPiNa   (S  164*)  —  Passerqrbs  —  Cok- 

TBACT  VOR  TBAnSPOBTATION  —  CUSTOM  AND 

UaaoK. 

First-class  transportation,  including  all- 
night  travel  on  passenger  steamer,  carried  with 
It  the  light  to  stateroom  nccommodationa  as 
a  matter  of  common  knowledge,  for,  by  custom 
and  usage,  a  passenger  contracts  for  such  ac- 
commodation when  secniing  a  first-class  pas- 
sage. 

tEd.  Note. — For  other  cases,  see  Shipping, 
Cent  Dig.  S  038;  Dec  Dig.  f  164.*] 

4.  SHIPPIRa  (S  165*)— Passbnoers— Brbaor 
OF  Contract— Action— Instructions. 

In  an  action  for  breach  of  a  railroad  con- 
tract for  transportation,  including  a  steamship 
TOyage  by  its  failnre  to  reserve  stateroom  ac- 
commodations on  the  boat  an  instroction  that  if 
defendant  did  not  agree  to  furnish  a  stateroom, 
the  jury  should  find  for  defendant,  unless  they 
farther  found  that  it  was  impracticable  for 
plalntifF  to  travel  on  the  boat  vrithoat  a  state- 
room, and,  if  she  could  not  so  travel,  then  it 
would  be  a  violation  of  her  contract  etc.,  was 
proper. 

rBd.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  8  687;  Dec  Dig.  8  Iw.*] 

&  SHIPPINQ  (I  165*)  —  PaSSENGEBS  —  TBANS- 
POBTATION UONTBACT  —  BKEACH— Elements 
OP  Dam  AOB. 

Plaintiff's  husband  had  purchased  a  ticket 
for  plaintiff  from  B.  by  way  of  S.  to  N.,  includ- 
ing transportation  by  rail  to  S.  and  by  steam- 
ship from  8.  to  N.  The  agent  agreed  to  tele- 
graph for  stateroom  accommodations  on  the 
boat,  which  be  failed  to  do.  Beld,  that  the  jury, 
in  determining  damages,  were  properly  permit- 
ted to  take  into  consideration  the  fsct  that  to 
the  knowledge  ot  defendant's  agmt  the  trip  was 


part  of  plaintiff's  bridal  trip,  and  the  delay  inci- 
dent to  going  by  way  of  S.,  in  order  to  take  the 
trip  by  water. 

[Ed.  Note.— For  .other  case^  see  Shipping, 
Cent  Dig.  8  584;  bee.  Dig.  |  liOB.*] 

6.  SaiPPINO  (8  163*)— TRAHBPOBTATIOir  OON- 
TBACT— AOCOHUODATIOnS  TO  BB  FTTMISHBD 
BT  ConNRCTINO  CARBIEBS— OONSIDEBATION. 

Where  plaintiff's  husband  purchased  a 
ticket  for  her  involving  transportation  over  de- 
fendant's line,  and  thence  by  steamship  to  des- 
tination, defendant  agreeing  to  wire  for  a  state- 
room on  the  steamship,  such  agreement  was  a 
part  of  the  contract  of  carriage,  which  inured 
to  plaintiff's  benefit  and  was  not  nudum 
pactum. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Dec  Dig.  8  ie3.*l 

Appeal  from  Circuit  Court,  J^Terson  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  by  Alice  Knight  against  the  Cen- 
ti'al  of  Georgia  Railway  Company  Cor  dam- 
ages tor  delay  In  transportation  and  breach 
of  contract  Judgment  for  plalntifE  In  the 
sum  of  9400,  and  defendant  appeals.  Af- 
firmed. 

The  oral  charge  complained  of  Is  as  fol- 
lows: "If  you  find  that  they  did  not  agree 
to  furnish  a  stateroom,  you  will  find  for  the 
defendant,  unless  you  should  find  that  It  was 
Impracticable  for  her  to  travel  on  the  boat 
without  a  stateroom.  If  you  find  that  she 
could  not  travel  on  the  boat  without  a  state- 
room, then  it  would  be  a  violation  of  her 
contract"  (2)  "If  they  agreed  to  undertake, 
and  undertook,  to  send  a  telegram  for  the 
accommodations  to  be  reserved  for  her,  and 
to  have  tbem  reserved  for  her,  and  when  she 
reached  Savannah  she  applied  tliere,  either 
through  herself  or  husband,  for  the  accom- 
modations, and  they  were  not  famished  in 
accordance  with  the  contract,  then  the  de- 
fendant is  liable."  The  other  charges  soffl- 
ciently  appear  from  the  opinion. 

London  &  Fitts,  for  appellant   Oaston  ft 

Pettus,  for  appellee. 

PELHAM,  J.  The  appellant  a  common 
carrier,  having  a  commercial  and  also  a  tick- 
et agent  at  Birmingham,  Ala.,  sold  to  ap- 
pellee a  ticket  entitling  her  to  first-class 
passage  from  Birmingham,  Ala.,  to  Norfolk. 
Vs.,  transportation  to  be  by  rail  from  Birm- 
ingham to  Savannah,  Ga.,  over  tl^  appel- 
lant's railroad,  and  from  thence  to  destina- 
tion by  boat  over  the  Merchants'  &  Miners' 
Transportation  Company,  a  connecting  car- 
rier of  appellant  The  appellee  sued  for 
breach  of  the  contract  of  carriage,  alleging 
In  the  third  count  of  the  complaint  which 
was  the  only  count  submitted  to  the  Jurj', 
that  she  purchased  a  ticket  from  the  agent 
at  Birmingham  entitling  her  to  first-class 
passage  over  appellant's  railroad  from  that 
point  to  Savannah,  Oa.,  and  that  appellant 
undertook  and  agreed  as  part  of  the  contract 
of  carriage  to  arrange  by  telegraph  to  en- 
gage for  her  a  stateroom  on  the  connecting 
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carrlar's  boat  or  ateamer  at  SaTannab  mak- 
ing connection  with  the  railroad  and  bound 
for  Norfolk.  The  case  was  tried  on  a  plea  of 
the  general  issue  to  this  Count  of  the  com- 
plaint, which  alleges  that,  by  the  breach  of 
the  contract,  appellee  was  "caused  to  suffer 
a  great  loss  of  time  and  money,  was  greatly 
delayed,  harassed,-  humiliated,  and  annoyed, 
and  w(LB  caused  much  physical  inconven- 
ience and  discomfort,  and  great  mmtal  dis- 
tress and  worry." 

It  appears  from  the  evidence  Introduced 
on  the  trial,  and  Is  also  alleged  as  a  fact 
known  to  appellant  at  the  time  the  ticket 
was  purchased,  that  appellee  was  a  bride, 
and  that  the  ticket  sold  to  ber  was  for  a 
pleasure  Journey,  a  bridal  trip;  and  that 
she  bad  in  contemplation  as  a  part  of  the  en- 
joyment of  this  honeymoon  excursion  a 
steamer  voyage  with  the  groom  on  appel- 
lant's regular  connecting  carrier  from  Sa- 
vannah to  Norfolk.  The  husband  of  appel- 
lee testified  that  a  few  days  previous  to  the 
purchase  of  the  ticket  for  appellee  he  had 
Informed  the  commerdal  agent  of  appellant 
In  Birmingham  of  the  purposes  of  the  trip, 
and  discussed  the  different  routes  with  blm, 
and  that  the  agent  had  stated  that  the  res- 
ervation of  the  stateroom  on  the  boat  would 
be  made  when  the  ticket  was  purchased; 
that  they  would  make  the  resavatlon  by 
wire.  This  witness  further  testified  that  the 
commercial  agent  referred  him  to  the  ticket 
agent  at  the  terminal  station  In  Birmingham 
for  a  purchase  of  the  ticket  on  the  day  it 
was  secured,  and  at  the  time  of  paying  for 
It  the  ticket  agent  stated  that  the  stateroom 
accommodations  would  be  reserved.  On  ar- 
rival in  Savannah,  appellee  and  her  husband 
made  inquiry  of  the  agent  of  appellant  and 
also  of  its  connecting  carrier,  and  ascer- 
tained that  no  telegram  bad  been  received 
and  no  stateroom  aoconunodation  reserved  on 
the  connecting  steamer,  and  she  was  unable 
to  secure  such  accommodations,  although  she 
applied  to  the  agent  of  appellant  and  the  con- 
necting carrier  for  them.  The  appellee  ar- 
rived In  Savannah  on  or  about  schedule 
time  Tuesday  morning.  The  connecting 
steamer  sailed  that  afternoon.  The  next 
steamer  was  not  scheduled  to  sail  before  the 
following  Saturday.  After  failing  to  get 
accommodations  on  the  connecting  boat,  ap- 
pellee took  the  train  about  2  or  8  o'clock 
that  same  afternoon  for  Norfolk,  and  reached 
there  before  the  arrival  of  the  boat  on 
which  she  had  expected  to  go.  Appellant's 
commercial  agent  at  Birmingham  with  whom 
the  negotiations  were  bad  with  reference  to 
the  purchase  of  the  ticket  by  appellee's  hus- 
band testified  that  the  holder  of  such  a  tick- 
et as  the  appellee  had  would  be  entitled  to 
flrst-class  passenger  accommodations  from 
Birmingham  to  Norfolk;  that  the  Mer- 
chants' &  Miners'  Transportation  Company 
was  a  regular  connection  of  the  Central  of 
Georgia  Railway  Company,  the  appellant: 
that  he  did  not  recall  bavlng  any  conversa- 


(Ala. 

tlon  vrith  appellee's  Irasband  about  the  sale 
of  the  tldtet  In  question;  that  the  custom 
was  to  telegraph  to  Savannah  and  aak  for 
stateroom  accommodations,  and.  If  they  were 
secured,  to  Inform  the  prospective  pass^iger. 

[1-1]  The  appellant  excepted  to  portions  of- 
the  oral  charge  of  the  court,  and  Insists  here 
that  giving  these  porttons  of  the  charge  con- 
stitutes error.  The  charge  must  be  constra- 
ed  as  a  whole  (B.  R.  L.  A  P.  Co.  v.  King, 
148  Ala.  604,  42  South.  612).  and.  when  so 
construed,  we  cannot  assert  that  the  portions 
objected  to  are  erroneous.  That  part  of  the 
charge  made  the  ground  of  the  first  assign- 
ment of  error:  "If  yon  find  that  they  did  not 
agree  to  furnish  a  stateroom,  you  will  find 
for  the  defendant,  unless  you  should  find 
that  It  was  Impracticable  for  her  to  travel 
on  the  boat  without  a  stateroom.  If  yon 
find  that  she  could  not  travel  on  the  boat 
without  a  stateroom,  then  It  would  be  a 
violation  of  their  contracf—ls  most  favor- 
able to  appellant  In  the  light  of  the  testi- 
mony of  the  appellant's  agent  that  the  ticket 
hdd  by  appellee  entitled  her  to  flrst-class 
passage  from  Birmingham  to  Norfolk.  That 
part  of  the  tldtet  entitling  ber  to  passage 
from  Savannah  to  Norfolk  was  for  passage 
on  board  a  steamer  on  wblch  she  would  have 
to  spend  the  entire  night,  and  the  charge 
substantially,  when  construed  as  a  whole, 
left  It  to  the  Jury  to  determine  whether  or 
not  It  was  Impracticable  for  the  appellee  to 
travel  all  night  on  a  boat  without  stateroom 
accommodations,  wbai  she  held  a  ticket  sold 
to  ber  by  appellant  entitling  her  to  flrst- 
class  passenger  a'ccommodatlons  on  the  boat. 
The  testimony  on  behalf  of  appellee  vras  to 
the  effect  that  appellant  had  agreed  and  un- 
dertaken as  a  part  of  the  contract  of  car- 
riage to  wire  and  reserve  for  her  a  state- 
room, and.  If  the  jury  believed  this  evidence 
(and  there  was  but  slight  native  testimony 
In  conflict  with  It),  a  failure  to  do  so  would 
constitute  a  breach  of  the  contract,  whether 
to  travel  all  night  on  the  boat  without  a 
stateroom  was  or  was  not  practicable;  and 
we  might  say  that  flrst-class  transportatioD, 
Including  all-nlght  travel  on  a  passmger 
steamer,  carriers  with  It  the  right  to  state- 
room accommodations  as  a  matter  of  com- 
mon knowledge,  for,  based  on  custom  and 
usage,  the  inssenger  contracts  for  such  ac- 
commodations when  securing  flrst^lass  pas- 
sage. 

W  As  to  the  second  assignment  of  error 
based  on  the  court's  oral  charge,  it  Is  enough 
to  say,  to  meet  appellant's  objections  ui^ed 
by  brief,  that  the  court  was  laying  down 
rules  applicable  to  the  evidence.  There  was 
no  evidence  even  tending  to  show  that  appel- 
lant had  sent  a  telegram  euoeavorlng  to  re- 
serve accommodattons,  as,  according  to  ap- 
pellee's contention.  It  had  contracted  to  do. 
The  liability  of  appellant  for  faUuro  to  fur- 
nish accommodations  was  limited  to  failure 
"in  accordance  with  the  contract"  The  com- 
plaint by  a  fair  and  reasonable  constmc- 
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Uon  of  its  language  averB  a  breach  of  the 
contract  of  carriage  in  failing  to  secure  ac- 
commodatlons  on  appellant's  connecting  car- 
rier by  wiring  for  a  stateroom  reservation  on 
tbe  tidcet  purchased  from  appellant  The 
aUegationa  of  negligent  failure  are  merely 
descr^tive  of  the  breach  complained  of.  W. 
n.  TeL  Co.  T.  Garthrlght,  Ifil  Ala.  413,  44 
Sonth.  212. 

[n  We  canDot  aabscrlbe  to  the  doctrine,  so 
inalstently  urged  by  app^nt,  that  app^lee 
would  be  precluded  from  recovering  more 
damages  because  this  trip  was  made  soon 
after  her  marriage,  vbm  she  was  on  her 
bridal  trip.  The  appellant  did  not  seek  to 
challenge  these  facts,  which  were  apecifical- 
ly  set  out  and  averred  in  the  complaint  (with 
the  additional  averment  that  they  were 
known  to  appellanQ  by  motion  to  strike,  or 
otherwise.  Nor  was  any  objection  intei^iosed 
on  the  trial  to  the  introduction  of  the  evi- 
dence tending  to  prove  these  allegations  as 
laid  In  the  complaint,  but  appellant  raises 
the  question  by  requesting  the  following 
charge  which  was  refused  by  the  court: 
"Under  the  evidence  In  this  case,  the  platn- 
tUC  cannot  recover  any  damages  because  this 
trip  was  made  soon  after  the  marriage ;  nor 
Is  she  mtitled  to  recover  any  more  damages 
becauBe  of  having  been  recently  married  at 
that  tlmfe**  The  complaint  alleges  that  ap- 
pellee was  on  ber  bridal  trip,  and  that  ap- 
pelant knew  this  when  it  sold  her  the  ticket. 
Appellee's  huslumd  testified,  without  objec- 
tion, that  be  apprised  the  agent  of  appel- 
lant, with  whom  he  discussed  the  selection  of 
the  ronte,  that  it  was  a  bridal  trip,  and  that 
he  "wanted  all  the  water  route  I  could  get" 
The  agent  of  the  appellant  only  contradicts 
this  by  testifying  he  did  not  recall  any  con- 
versation had  with  appdlee's  husband  about 
the  purchase  of  the  tickets.  Special  dr- 
cnmstances  distinguishing  the  particular  con- 
tract from  the  great  mass  of  contracts  of 
the  same  kind,  when  knowu  or  communicat- 
ed, become  an  Implied  element  of  the  con- 
tract, and  the  parties  are  presumed  to  con- 
tnct  In  reference  to  them.  Daugherty  v. 
Am.  V.  Tel.  Co..  76  Ala.  168,  61  Am.  Rep. 
485.  The  appellee  having  averred  and  of- 
tenA  proof  In  support  of  the  fact  that  she 
was  taking  a  bridal  tonr  on  the  occasion  the 
contract  was  breached,  and  that  this  was 
Imown  to  the  appellant  when  entering  into 
the  contract  of  carriage,  we  are  unable  to 
see  oa  what  sound  rule  or  reason  the  Jury 
should  not  be  allowed  to  consider  this  in 
meesnring  the  amount  of  damage,  if  they 
oonelude  the  appdlee  is  entitled  to  be  award- 
ed damages  for  a  breach  of  the  contract  of 
cairiage.  •  A  dlfleroit  measure  of  damages 
would  o6taln  to  compmsate  an  unattended, 
delleate  woman  who  was  going  to  the  bed- 
aide  of  her  dying  f&ther  for  b^ng  rodely 
pot  off  a  railroad  train  In  the  rain  at  nlgftt 
and  at  the  -wrong  station,  where  she  was  a 


strange  and  there  was  no  station  agent, 
from  that  which  would  Justly  prevail  as  to 
a  robust  man  who  was  on  an  ordinary  busi- 
ness trip  for  being  put  off  the  train  in  the 
same  way  nnder  similar  surroundings.  A 
woman  regards  her  bridal  tonr  among  the 
Important  events  of  her  lif^  and  the  mental 
distress  and  worry  she  might  undergo  on 
such  an  occasion  because  of  being  prevented 
or  delayed  in  securlug  stateroom  accommo- 
dations for  a  voyage  by  water  on  which  she 
had  set  her  heart  would  no  doubt  be  great- 
er than  if  the  denial  or  delay  and  attendant 
annoyance  and  disappointment  came  to  hw 
at  some  other  time,  and  this  was  a  proper 
matter  for  the  Jury  to  consider  in  the  Im- 
position of  damages  for  m^tal  distress  and 
worry  under  the  pleadings  and  evidence  In 
this  case. 

There  was  no  error  committed  In  refusing 
the  charge  requested  by  appellant  that  the  ap- 
pellee could  not  recover  anything  for  delay. 
This  contract  of  carriage  nnder  appellee's 
contention  was  for  a  pleasure  trip,  embradng 
a  boat  voyage,  which  fact  was  known  to  appel- 
lant bhA,  by  appellant's  failure  to  wire  for  ac- 
commodations, appellee  was  unable  to  secure 
them,  and  was  delayed  In  takii^  the  trip  by 
water.  The  Journey  by  all-rail  from  Blrmln^f- 
ham  to  Norfolk  could  have  been  made  In  about 
the  same  time  as  to  Savannah,  had  appel- 
lee desired ;  and,  considered  in  the  light  of 
an  all-rail  trip,  appellee  was  delayed  in 
reaching  her  destination  at  Norfolk,  as  no 
object  appeared  for  going  to  Savannah  ex- 
cept to  take  the  boat  for  the  purpose  of 
reaching  her  destination  at  No^folK. 

[61  The  consideration  or  arrangements  be- 
tween the  bride  and  groom,  whereby  he  fur- 
nished her  the  ticket  for  which  he  paid  the 
appellant.  Is  not  to  be  questioned  by  appel- 
lant by  saying  that  the  agreement  to  wire  as 
to  appellee  was  nudum  pactum,  for  appellant 
received  the  money  for  her  ticket,  and  the 
special  agreement  to  wire  iras  part  of  the 
contract  of  carriage  and  Inuree  to  her  boi- 
eflt 

The  amount  of  the  Judgmrat  as  rendered 
by  the  court  Is  not  eKcesslve,  and  the  mo- 
tion for  a  new  trial  was  properly  overruled. 

No  error  appears  of  which  the  appellant 
can  complain,  and  the  Judgment  of  the  court 
below  Is  affliined. 

Affirmed. 


AVERY  &  CO.  V.  TURNER. 
(Court  of  Appeals  of  Alabama.   Nov.  30,  1911.) 
1.  Affkai.  and  Esbob  (3  664*)— Rboobd— Ri- 

CITAL& 

Where  the  Judgment  entn  shows  only  that 
issue  was  joined  on  defendant^  pleas,  and  does 
not  indicate  the  dlsikosltion  of  other  pleadings, 
and  the  entire  record  shows  that  the  Issues 
raised  by  the  other  pleadings  were  in  fact  con- 
tested at  the  trial,  uie  recital  of  the  Jadgment 
does  not  warrant  a  conclusion  that  the  issues 
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tendered  by  the  other  pleadia^rs  were  abandon- 
ed or  waived  by  the  parties,  especially  where  it 
appears  that  the  alleged  abandoned  pleadings 
were  attacked  by  demurrer  and  motion,  and  the 
rulings  thereon  alleged  as  error  in  the  motion 
for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  3  664.*] 

2.  Evidence  (8  461*)— Paboi.  Evjdbnoe. 

Where  a  written  order  for  machinery  pro- 
vided for  the  delivery  of  lumber  in  payment 
therefor,  but  did  not  specif  the  Idnd  of  lumber, 
parol  endeoce  of  the  kind  of  lumber  intended 
was  admissible. 

[Ed.  Note.— For  other  easea,  aee  Evidence, 
Gent  Dig.  H  2129-2133;  Dec  Dig.  |  461.*] 

8.  Pbincipal  and  Agent  (J  122*)— Scope  or 
AoBNT'a  AuTHO Birr— Declarations. 

Where  the  qaeatiou  of  an  agent's  authority 
to  accept  lumber  in  payment  for  machinery  was 
in  Issue,  evidence  of  lus  declarations  as  to  the 
willingness  of  his  principal  to  accept  lumber  in 
payment  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  D^.  416-d9;  Dee.  Dig.  S 
122.*] 

4.  WXTHESraB      (I      287*)  —  EXAHINATIOir  — 

Gboss-Exauination. 

Where,  on  direct  examination  of  a  witness, 
defendants  without  objection  elicited  part  of 
a  conversation,  and  upon  erosa-examination 
plaintiff  elkited  other  details,  defendants  were 
entitled  upon  redirect  examination  to  bring  out 
the  entire  conversation. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  »  1000-1002;  Dec.  Dig.  {  287.*] 

6.  Appeal  and  Ebbok  (8  1033*)— Harmless 
Errob— Ebbob  Favobablb  to  Pabxt  Cou- 

PUINIHO. 

Appellant  cannot  complain  that  the  trial 
court  instructed  the  Jury  on  a  matter  presented 
by  appellee's  pleading  as  to  which  appellant  had 
made  no  issue,  the  court  having  treated  the 
matter  as  put  in  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4066;  De&  Dig.  i  im*] 

9.  Trial  (|  143*)— Takiho  Case  waov  Jubt 

— Peremptobt  iNBTRtrCnONS. 

Where  there  is  a  conflict  in  the  evidence, 
idaintiff  is  not  entitled  to  the  general  affirma- 
tive chaise. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  8  842;  Dec.  Dig.  8  143.*] 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; John  Pelham,  Judge. 

Action  by  Avery  &  Co.  against  W.  M.  Turn- 
er. From  a  Judgment  for  defendant,  plaintitT 
appeals.  Affirmed. 

Barker  &  Stephens  and  Blackwell  &  Agee, 
for  appellant  W.  B.  Merrill,  for  appellee. 

WALKER,  P.  J.  The  personal  property 
mentioned  In  the  two  counts  of  the  complaint 
— one  of  them  being  in  detinue  and  the  other 
for  a  conversion — was  sold  by  the  plaintiff 
(the  appellant  here)  to  one  Falkner,  from 
whom  the  defendants  (the  appellees)  acquired 
it  In  reference  to  the  pleadings  In  the  case, 
the  record  projier  shows  the  following:  On 
September  9,  1910,  the  defendants  filed  two 
pleas,  neither  of  which  was  numbered,  but 
the  first  one  set  out  was  a  plea  of  res  adjudl- 
cata,  and  the  other  one  was  the  general  issue. 
The  plaintiff  demurred  to  the  plea  of  res  ad- 


Judlcata,  referring  to  It  as  "defendants'  first 
plea."  On  S^tember  14th  the  defendants  fil- 
ed two  pleas,  numbered  1  and  2,  No.  1  being 
the  general  Issue,  and  No.  2  being  a  plea  set- 
ting up  a  tmder  of  lumber  in  payment  of  the 
purdiase  price  for  the  property  sued  for,  un- 
der a  provision  on  that  subject  in  the  con- 
tract of  sale.  The  plalntUf  filed  demurrers  to 
the  plea  of  tender.  The  recital  In  the  minute 
entry  as  to  the  sustaining  of  the  demurrer  to 
"plea  No.  1"  manifestly  refei-s  to  the  plea 
first  in  the  order  of  filing,  and  not  to  the  plea 
of  the  general  Issue  filed  September  14th, 
which  bore  that  number,  as  the  former  of 
of  these  two  last-mentioned  pleas  was  the' 
only  one  of  them  to  which  a  demurrer  was 
interposed,  and,  In  the  circumstances  stated, 
might  well  have  been  intended  by  the  desig- 
nation used  in  the  Judgment  entry.  The  min- 
ute entry  shows  that  the  demurrer  to  plea 
No.  2,  the  plea  of  tender,  was  overruled. 
The  result  of  these  rulings  was  to  eliuiinate 
the  plea  of  res  adjudlcata,  and  to  leave  the 
plea  of  tender  in  the  case,  to  be  replied  to. 
The  plaintiff  filed  replications  to  that  plea, 
one  of  the  replications  being  the  general  rop- 
licatlon,  tendering  an  issue  on  the  plea,  and 
the  others  being  special  r^Itcations  setting 
up  In  effect  that  the  tender  pleaded  was  not 
in  accordance  with  stipniationa  between  the 
parties  on  the  subject  To  these  special  rep- 
licationa  the  defendants  filed  a  rejoinder 
setting  up  In  effect  a  waiver  by  the  plaintiff 
of  a  tender  of  lumber  by  his  refusal  to  accept 
any  lumber  under  the  contract.  To  tbis  re- 
joinder the  plaintiff  filed  a  surrejoinder  set- 
ting up  an  offer  by  the  plaintiff  on  a  date 
named  to  allow  the  purchaser  of  the  machin- 
ery to  deliver  lumber  in  payment  therefor  on 
an  order  tben  given  by  the  plaintiff,  "which 
defendant  did  not  cut  or  fill  and  did  not  ten- 
der to  plalatlff."  The  Judgment  entry,  after 
showing  the  overruling  of  demurrera  to  the 
replications,  and  the  ovarmling  of  the  plain- 
tiff's motion  to  strike  the  rejoinder,  recites 
that  "issue  being  Joined  on  the  defendant's 
pleas,"  came  a  Jury,  etc.  Relying  on  the  re- 
cital Just  quoted,  the  counsel  for  the  appel- 
lant contends  that  the  record  shows  that  the 
replications,  the  rejoinder  and  surrejoiuder 
were  abandoned  or  waived  by  the  parties  and 
that  the  case  was  tried  only  on  isane  Joined 
on  the  defendants*  pleas. 

[1]  This  contention  cannot  be  reconciled 
with  what  the  record  as  a  whole  shows  waa 
done  in  the  course  of  the  trial.  The  recital 
in  the  Judgment  entry  as  to  "issue  being  Join- 
ed on  the  defendants'  pleas"  does  not  nega- 
tive the  Joinder  of  issue  on  other  pleadings 
which  the  record  proper  shows  were  before 
the  court  When  the  proceedings  in  the  trial, 
as  disclosed  by  the  entire  record,  make  it 
manifest  that  the  issues  raised  by  such  other 
pleadings  were  in  fact  contested  in  the  trial, 
a  Judgment  entry  which,  as  to  the  Joinder  of 
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Issnea  between  tlie  paitles,  shows  no  mora 
than  that  Jaaae  vas  Joined  <hi  the  defendants' 
pleas,  without  otherwise  Indicating  the  dis- 
position made  of  otber  pleadings  In  the  case, 
may  be  regarded  as  omitting  to  recite  all  the 
issaes  made  in  tbe  case;  and,  in  this  iritiia- 
tton,  such  a  recital  does  not  justify  the  con- 
clusion that  issues  tendered  by  otber  plead- 
ings fOnnd  In  tlie  record  proper  were  aban- 
doned or  waived  by  the  parties.  Dann^^ 
T.  State,  130  Ala.  182,  30  South.  462. 

But  the  judgment  entry  itself  plainly  Indi- 
cates that  the  pleadings  were  insisted  on 
which  the  appellant  now  claims  were  aban- 
doned or  waived.  It  shows  that  demurrers 
to  the  replications  were  submitted  to  the 
court  and  were  by  the  court  overruled.  It 
further  shows  that  the  court  overruled  a  mo- 
tion made  by  the  plaintiff  to  strike  tbe  re- 
joinder. This  Incident  Indicates  that  the 
plaintiff  was  trying  to  get  rid  of  the  issue 
tendered  by  tliat  pleading,  but  does  not  sug- 
gest that  the  defendants  waived  or  abandon- 
ed It  Furthermore,  it  Is  manifest  from  some 
of  the  evidence  introduced  on  the  trial  with- 
out objection  and  from  charges  requested  by 
both  the  plaintlfl  and  the  defendants  that 
both  parties  acted  on  the  assumption  that  the 
trial  Involved  issues  raised  by  the  pleadings 
sobsequent  to  the  defendants'  pleas.  And  the 
plaintiff's  motion  for  a  new  trial  bears  on  Its 
face  evidence  that  at  the  time  it  was  filed  he 
did  not  entertain  the  notion  that  those  sub- 
sequent pleadings  had  ceased  to  cut  a  figure 
in  the  case,  as  one  of  the  grounds  of  the  mo- 
tion was  the  action  of  the  court  "in  overrul- 
ing the  plaintiff's  demurrer  to  tbe  defend- 
ants' rejoinder  to  plalntlfTs  first,  third,  and 
fourth  replications."  It  Is  not  to  be  suppos- 
ed that  the  plaintiff  would  have  urged  the 
court  to  grant  a  new  trial  because  of  that 
ruling  If  he  had  then  been  under  the  Impres- 
sion that  the  replications  and  the  rejoinder 
bad  been  abandoned  or  waived.  It  would  be 
a  contradiction  of  the  whole  tenor  of  tbe 
trial  to  affirm  that  the  record  as  a  whole  in- 
dicates that  the  claim  of  the  defendants  that 
the  plaintiff  had  waived  a  tender  of  lumber 
by  refusing  to  accept  lumber  offered  In  pur- 
suance of  the  provision  of  the  contract  on  tbe 
subject  (Boot  V.  Johnson,  99  Ala.  90, 10  South. 
283)  was  not  In  fact  a  matter  of  contest  be- 
tween the  parties  under  the  pleadings  set  out 
in  the  record  and  the  evidence  introduced. 
McLendon  v.  Orice,  119  Ala.  513,  24  South. 
346;  BIcbmond  ft  Danville  R.  Co.  v.  Farmer, 
97  Ala.  141, 12  South.  86;  City  Loan  ft  Bank- 
ing Co.  V.  Byers,  1  Ala.  App.  S83,  66  South. 
951. 

[2]  The  purchaser's  wrlttoi  order  for  the 
machinery  provided  for  his  cutting  and  d^v- 
erbig  lumber  in  payment  of  the  deferred  ia- 
stallmnts  of  the  purchase  price,  but  did  not 
apedfy  the  Und  of  lumber  to  be  sh^iped.  It 
was  oonqietait  Air  the  d^endants  to  show 
1^  parol  testbnony  what  was  the  miderstand- 
Ing  on  thia  snhject  arrived  at  at  the  time  be- 
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tween  the  purchaser  and  the  agent  of  the 
seller  who  had  charge  of  the  negotiation. 
This  was  proper  for  the  purpose  of  identify- 
ing the  subjectmatter  of  this  feature  of  the 
contract  Moore  v.  Barber  Asphalt  Paving 
Co..  118  Ala.  563,  23  South.  798;  2  Page  on 
Contracts,  8  1217. 

[3]  Tbe  evidence  without  conflict  showed 
that  the  plaintiff,  when  the  purchaser  first  un- 
dertook to  make  a  payment  in  lumber  on  the 
purchase  price  of  the  machinery,  declined  to 
accept  such  payment,  claiming  lack  of  au- 
thority In  the  selling  agent  to  bind  tbe  plain- 
tiff by  such  a  stipulation.  There  was  evi- 
dence tending  to  show  that  subsequently  the 
plaintiff  receded  from  this  position,  but  un- 
der the  evidence  It  was  a  question  for  the 
jury  whether  at  any  time  bis  consent  to  ac- 
cept lumber  In  payment  was  or  was  not  ac- 
companied by  audh  conditions  or  restrictions 
as  he  was  not  entitled  to  Impose  under  the 
provisions  of  the  contract  on  the  subject  In 
this  connection  it  was  proper  to  permit  the 
defendants  to  prove  what  the  plaintiff's 
agent  said  on  the  subject  on  tbe  occasion 
when  the  latter  claimed  that  be  ei^ressed 
the  willingness  of  the  plaintiff  to  accept  lum- 
ber in  payment. 

[4]  On  the  direct  examination  of  the  de- 
fendants' witness  Smith  part  of  conversations 
between  the  purchaser  of  the  machinery  and 
the  plaintiff's  agent  in  reference  to  the  plain- 
tiff's accepting  lumber  in  payment  on  the 
purchase  price  was  brought  out  without  ob- 
jection. On  the  cross-examination  of  this 
witness  the  plaintiff  elicited  other  details 
of  these  conversations.  Tbe  plaintiff  having 
elicited  part  of  the  conversations.  It  w^s  not 
error  to  permit  the  defendants,  on  the  redi- 
rect examination  of  the  witness,  to  bring  out 
still  other  details  of  one  of  the  conversations 
connected  with  tSie  matters  In  reference  to 
which  the  witness  had  been  cross-examined. 
Simmons  v.  State,  146  Ala.  61,  40  South.  660. 

[6]  What  is  Bald  In  argument  by  the  coun- 
sel tor  the  appellant  in  reference  to  the  ruU 
Ings  of  the  court  in  giving  and  refusing 
charges  requested  is  largely  colored  by  the 
assumption  on  their  part  that  tbe  principal, 
if  not  the  only,  question  arising  under  tlie 
evidence  and  the  pleadinj^  insisted  on  was 
whether  or  not  the  defendants'  plea  of  toider 
should  be  sustained,  and  that  any  claim  by 
the  defendants,  suggested  by  pleadings  filed 
In  their  behalf,  that  conduct  of  the  plaintiff 
bad  dispensed  with  the  necessity  ot  ™wk<"g 
any  tender  at  all,  was,  by  waiver  or  consent 
of  the  parties,  eliminated  from  the  casew  Tbe 
court  already  has  expressed  Its  opinion  to  the 
effect  that  the  record  does  not  warrant  any 
such  assumption.  The  defendants  presented 
1^  aivroprlate  pleading  the  claim  that  the 
plaintiff  himself  waived  the  making  of  a  ten- 
der by  refusing  to  accept  lumbw  under  the 
stipulation  on  that  subject  Plainly  there  Is 
nothing  for  the  appelant  to  complain  of  In 
the  fact,  indicated  by  the  leconl,  that  the 
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CO  art  In  Its  Instractlons  to  the  Jury  accorded 
to  the  plaintiff  the  benefit  of  having  put  In 
Issue  the  auctions  of  the  pleading  of  the 
defendants  which  set  up  tbat  claim,  though 
the  only  answer  to  it  made  by  any  pleading 
of  the  plaintiff  found  in  the  record  Is  a  state- 
ment, not  supported  by  evidence,  In  reference 
to  an  offer  by  the  plaintiff  to  accept  lumber 
and  an  order  for  lumber  given  by  him, 
"which  the  defendant  aoeepteS,  and  did  not 
cut  or  fill  and  did  not  tender  to  the  ^aln- 
titt." 

[I]  In  view  of  the  conflict  in  the  evidence 
already  mentioned,  it  Is  manifest  that  the 
court  was  not  in  error  in  refusing  to  give  the 
general  affirmative  charge  and  charge  A  re- 
quested by  the  plaintiff. 

Each  of  the  other  written  charges  refused 
to  the  plaintiff  was  faulty  in  Ignoring  the 
question  of  a  waiver  by  the  plaintiff  of  a 
tender  of  lumber  and  the  evidence  bearing 
upon  that  question. 

The  counsel  for  the  appellant  do  not  point 
out  any  fault  in  either  of  the  written  charges 
given  at  the  instance  of  the  defendants  which 
would  make  the  giving  of  it  a  ground  of  re- 
versal. 

What  already  has  been  said  in  reference  to 
the  issues  and  the  evidence  In  the  case  indi- 
cates the  ground  of  the  court's  conclusion 
that  the  appellant  is  not  entitled  to  a  rever- 
sal because  of  the  overruling  of  the  motion 
for  a  new  trial  on  the  ground  that  the  ver- 
dict of  the  Jury  was  contrary  to  the  evidence. 

Affirmed. 

PBLHAH.  3^  not  sittliifr 


GIBBS  V.  WRIGHT. 
(Court  of  Appeals  of  Alabama.    Nor.  ^8,  IDll.) 

1.  Loos  ANO  LOOOINO   (|  8*)— SALE  OF  TIM- 
BER —  FoBic  or  Instrument  —  Statdtbs  — 

WnNESBES. 

Under  Code,  S  8356,  providing  that  an  in- 
stmment  conveying  title  to  real  estate  must  be 
in  writing,  subscribed  by  the  grantor  or  his 
agent  poBsessing  written  antiionty,  and  attest- 
ed by  at  least  one  witness,  an  instrument  sign- 
ed by  defendant,  but  not  witnessed,  reciting  that 
defendant  had  sold  to  plaintiff  for  $76  all  the 
poplar  and  pine  from  14  Inches  up  on  certain 
real  estate,  and  which  plaintiff  agreed  to  remove 
by  a  certain  date,  was  not  a  deed  conveying  ti- 
tle to  real  property, 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Gent  Dig.  IS  6-12;  Dec  Dig.  8  3.*] 

2.  Logs  anu  Loooino  (i  S*)— Standihq  Tim- 
ber— Sale— FoKM  of  instrument. 

Trees  growing  on  land,  being  a  part  of  the 
land,  can  only  be  coDvej'ed  by  an  instrument 
execated  and  witnessed  in  the  form  of  a  deed 
prescribed  by  Code,  |  33r>5. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  SS  6-12 ;  Dec.  Dig.  S  3.*] 

3.  Logs  and  Loooino   (|  3*)  —  Standino 
Thbbb— Sale— Time. 

Contracts  for  the  sale  of  standing  trees, 
specifying  the  time  within  which  they  must  be 
removed,  In  general  confer  no  right  to  cut  and 


remove  trees  after  the  time  fixed:  bnt;  U  the 
Inatrament  actually  conveys  the  lenil  tiUe  to 
the  trees,  the  grantee  will  he  allowed  a  reason- 
able time  within  which  to  remove  them. 

[Ed.  Note.— For  other  eases,  see  Logs  and 
Logging,  Cent  Dig.  ||  6-12;  Dec  Dig.  t  3.*] 

4.  Loos  AND  LoaoxNQ  (|  4*)  —  License  id 
Out  TiMBEB^TsANsrEB  or  Titue. 

An  owner  of  timber  land  executed  a  writ- 
ing by  which  he  "sold  to  W.  for  $75  all  the 
poplar  and  pine  from  14  inches  up  on  the  M. 
place.  He  also  agreed  to  get  this  bmber  off  by 
the  first  day  of  September,  1909.  S.  Lumber 
Company  is  to  have  all  the  poplar  at  $14  per 
thousand  feet  this  being  the  poplar  timber  con- 
tracted by  me  to  the  S.  Lumber  Company." 
Held  that  the  instrument  did  not  transfer  the 
title  to  the  dmber  to  W.,  bnt  was  a  mere  li- 
cense, which  was  to  be  exercised  within  tlie 
time  stated,  and  not  afterwards. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  13;  Dec  Dig.  {  4.*] 

Appeal  from  Circuit  Court,  Colbert  Coun- 
ty; A.  H.  Alston,  Judge. 

Action  by  J.  W.  Wright  against  A.  A. 
Glbbs.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

James  H.  Branch,  for  appellant  George 
P.  Jones  and  Jackson  &  Dcdon^,  for  appel- 
lee. 

DB  GRAFFBNRIBD,  3.  There  were  two 
Gouats  to  the  complaint  In  this  case.  In  the 
first  count  it  la  alleged  tbat  the  appelant 
sold  on  July  10,  190Q,  certain  pine  and  pop- 
lar  timber  to  appellee  standing  on  appellant's 
land,  and  that  appellant  in  Septembw  and 
October  of  that  year  wrongfully  cut  from  the 
land  a  lot  of  said  poplar  tlmbw,  and,  wUhont 
appellee's  consent,  Bemoved  the  aald  timb« 
from  the  land,  and  the  same  was  lost  to  ap- 
pellee^  to  bis  damage,  etc:  The  second  connt 
was  an  action  In  trover  for  the  conversion 
of  certain  poplar  trees  of  appellee  by  a);^>el- 
lant  There  were  a  number  of  pleas,  bat  it 
aeems  to  us  that  the  only  questlMu  reqoir- 
ing  onr  consideration  are  presoited  by  the 
plea  of  the  gmeral  issne.  It  appears  from 
the  evidence — and  there  Is  no  material  con- 
flict in  the  testimony — ^that  the  app^lee,  de- 
siring certain  poplar  and  pine  trees  which 
were  standing  and  growing  on  certain  lands 
of  appelant,  paid  him  $65  and  received  from 
him  a  certain  Instrument,  which  was  in  the 
following  words:  "I  have  received  $65.00 — 
Barton.  Ala..  July  10th.  1000.  This  is  to 
certify  that  I,  A.  A.  Glbbs,  have  sold  to  J. 
W.  Wright  for  $'ni.00  all  the  poplar  and 
pine  from  14  inches  up,  on  the  Miller  place. 
He  also  agrees  to  get  this  timber  off  by  the 
1st  day  of  September,  1909.  Sheffield  Lum- 
ber Company  Is  to  have  all  the  poplar  at 
$14.00  per  thousand  feet,  this  being  the  poi>- 
lar  timber  contracted  by  me  to  the  Sbeffield 
Lumber  Company.  A.  A.  Glbbs."  It  fur- 
ther appears  from  the  evidence  that  the  ap- 
pellant at  the  time  the  above  Instrument  was 
signed  and  delivered  owed  the  Sheffield  Lum- 
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tw  Company  the  sum  of  $10,  and  that,  hav- 
ing  paid  $65  to  appellant  In  cash,  the  appel- 
lee, with  the  knowledge  and  consent  of  ap- 
pellant, paid  the  (10  to  the  Shield  Lumber 
Company,  and  thos  fully  paid  the  $70  agreed 
upon  as  the  price  of  said  timber.  It  Is  fur- 
ther apparent  from  the  evidence  that  from 
the  date  of  the  above  Instrument  to  Septem- 
ber 1,  1909,  the  appellee  was  permitted  by 
appellant  to  go  upon  the  Miller  place  and 
cut  and  remove  such  trees  as  were  covered 
by  the  contract,  without  molestation,  but  aft- 
er that  time  appellee  was  not  permitted  to 
do  so.  The  evidence  further  shows  that  sub- 
sequent to  September  let  appellant  cat  a  lot 
of  poplar  trees  from  the  land  and  sold  them 
against  the  protest  of  appellee. 

[1]  1.  It  is  manifest  that  the  above  Instm- 
ment  Is  not  a  deed  conveying  title  to  real  es- 
tate. While  many  of  the  formalities  which 
were  leqolred  by  the  common  law  to  be  ob- 
served in  conveying  title  to  real  estate  have 
been  dispensed  with  by  our  statutes,  neverthe- 
less an  instrument  conveying  such  title  Is  one 
to  which  the  law  attaches  much  importance, 
end  onr  statutes  require  that  such  Instru- 
ments mast  be  in  writing,  must  be  subscrib- 
ed by  the  grantor  or  his  agent  possessing 
written  authority,  and  must  be  attested  by 
at  least  one  witness,  who  must  write  his  own 
name  as  sudi  witness.  Code,  i  SS06. 

[2]  2.  Trees  growing  upon  lands  are  as 
mocfa  a  part  of  the  land  as  its  soils  or  Its 
mlDerals.  The  same  formalltieB  mast  be  ob- 
served in  making  a  valid  conveyance  of  the 
title  to  trees  growing  upon  land  as  mnst  be 
observed  in  conveying  the  title  to  the  land 
Itself,  and,  as  the  above  Instrument  was  not 
witnessed,  it  is  dear  that  it  was  Ineffectual 
for  the  purpose  of  conveylug  the  title  to  the 
trees  which  It  describes.  Gulf  Red  Cedar 
Lomber  Co.  t.  O'Neal.  131  Ala.  135,  80  South. 
406,  90  Am.  St  Rep.  22. 

[3]  8.  The  general  role  Is  that  contracts 
for  the  sale  of  standing  tress  specifying  the 
time  within  which  such  trees  are  to  be  re- 
sMved  coatet  no  right  upon  the  licensee  to 
cat  and  remove  trees  from  the  land  of  which 
tbey  constitute  a  part  after  the  expiration  of 
the  time  fixed  for  their  removal  by  the  con- 
tract C.  W.  Zimmerman  Mfg.  Co.  v.  Daf- 
fln,  149  Ala.  380,  42  South.  858,  9  L.  R.  A. 
(N.  S.)  663,  123  Am.  St  Rep.  58.  In  Alaba- 
ma, when  the  It'.'^trument  conferring  such 
right  of  removal  is  in  fact  such  an  instru- 
ment as  c<Hiveys  the  legal  title  to  the  trees 
wbmt^  the  title  and  ownership  of  the  trees 
remain  in  the  grantee  after  the  expiration  of 
the  time  limited  In  the  conveyance  for  their 
removal,  our  courts  are  disposed  to  grant  to 
the  grantee  a  reasonable  time  within  which 
to  remove  Uiem.  Zimmerman  Mfg.  Co.  r. 
Daffln,  snpra.  The  above  rnle,  In  reference 
to  conveyances  of  standing  timber,  was 
adopted  by  our  Snpreme  Court,  because.  In 
construing  dee^  "conditions  auliBeqnent  are 
not  favored  la  law«  and  moat  be  strictly  con- 


strued because  tbey  tend  to  destn^  estates 
and  a  vigorous  exaction  of  them  is  a  spe- 
cies of  summum  Jus,  and  In  many  casee  hard- 
ly reconcilable  with  conscience.  4  K«it,  129; 
Hoyt  V.  KlmbaU,  49  N.  H.  322.  And,  if  It 
be  doubtful  whether  a  claiue  In  a  deed  im- 
ports a  condition  or  a  covenant,  the  latter 
construction  will  be  adopted."  Zimmerman 
Mfg.  Co.  V.  DafElu,  supra. 

4.  When  the  reason  of  a  rule  ceases  to 
operate,  the  rule  Itself  becomes  inoperative. 
While  the  instrument  now  under  dlscaasion 
purports  to  convey  certain  trees  on  the  Mil- 
ler place,  it  does  not  in  fact  do  so,  and  as 
the  l^al  title  to  the  trees  did  not,  by  virtue 
of  the  contract  of  which  it  is  written  evi- 
dence, tliereby  vest  In  the  appellee,  we  can 
see  no  reason  for  extending.  In  construing  It, 
a  doctrine  which  our  Supreme  Court  has  on- 
ly applied  to  Instrumeats  possessing  the  dig- 
nity and  formalities  of  a  conveyance  of  the 
title  to  land.  "In  applying  rules  of  con- 
struction, the  language  employed  In  the  in- 
strument, the  circumstances  under  whldi  the 
contract  was  made,  and  the  purpose  for 
whidi  It  -sna  made,  are  to  be  takm  into  oon* 
sidwatlon.''  ZimmOTman  Hfg.  Oo.  v.  DaflflLn, 
sapra. 

[41  In  the  present  case,  the  appellant  was 
evidently  from  the  very  language  of  the  In- 
strument under  some  sort  of  an  obligation 
to  deliver  the  poplar  timber  mmtioned  in  the 
contract  to  the  Shield  Lumber  Company  at 
fourteen  dollars  per  thousand  feet,  because 
the  appellee  In  the  contract  agrees  to  so  de- 
liver the  poplar.  When,  under  his  agreement 
with  the  Sheffield  Lumber  Company,  appel- 
lant was  to  deliver  the  poplar,  we  do  not 
know,  but  In  the  contract  with  apprise  be 
filed  the  time  within  which  the  delivery  was 
to  be  made,  viz.,  by  September  Ist,  and  it 
was  therefore  within  the  contemplation  of 
the  parties  that  the  poplar  was  to  be  cat  and 
removed  from  the  premises  by  September  let 
This  la  manifest,  not  only  because  the  con- 
tract fixes  September  1st  for  Ita  removal, 
bat  because  it  also  shows  that  apptilee  knew 
why  it  was  to  be  done  by  that  time,  viz., 
that  by  that  time  it  should  be  in  the  hands 
of  the  Sheffield  Lumber  Company,  to  whom 
appellant  was  under  obligation  to  deliver  it. 
It  Is  also  too  plain  to  admit  of  argnment 
that  the  pine  was  to  be  ranoved  during  the 
period  granted  appellee  within  which  to  re- 
move the  poplar.  In  onr  opinion  the  Instra- 
ment  created  In  app^lee  no  tiUe  to  tiie  tim- 
ber, bat  conferred  upon  him  a  liranae  to  cut 
and  remove  certain  timber  from  ihe  Miller 
place  within  a  des^nated  pco^od,  and  not 
after  that  time.  Davis  v.  Miller-Brent  Lum- 
ber Co.,  101  Ala.  080,  44  South.  639. 

It  foUows  from  what  we  have  above  said 
that  in  onr  opinion  the  appellant  was  enti- 
tled to  the  affirmative  diarge,  which  he  re- 
quested the  ooort  In  writing  to  give  to  the 
Jury  In  his  behalf. 

Reversed  and  remanded. 
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(Ala. 


NOBTHBRN  AT.arama  rx.  CO.  T.  LOW- 
ERY. 

(Ooort  of  Appeals  of  Alabama.   Nov.  30. 1911.) 

1.  COUBTB  (§  62*)— Tebms— Statoteb. 

Act  November  23.  1907  (Loc.  Laws  Sp. 
Seas.  1907,  p.  32),  ameodins  Code  1896,  |  909. 
80  far  aa  the  same  related  to  the  times  of 
holdiQg  the  circuit  court!  of  Franklin  counbr. 
was  not  affected  by  the  adoptiOD  of  the  Code 
of  1907,  and  is  vaUd. 

[Ed.  Note.— For  other  caaea,  a«a  Goarta, 
t>ec.  Dig.  I  62.*] 

2.  Execution  (S!  76,  12B*)— Duty  to  Ibbu»— 

Clebk  or  CovBT. 

The  derk  of  the  circuit  court,  on  receiving 
a  certificate  of  affirmance  of  a  judgment  from 
the  clerk  of  the  Supreme  Court,  is  bound  to 
speedily  issue  an  execution  on  the  jadgment. 
and  the  sheriff  Is  required  bj  Code  1907,  f 
4098,  to  execute  the  same  with  diligence. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SI  IMr-nO,  280,  281;  Dec.  Dig. 
U  76,  12l.*] 

8.  Shkbipts  and  Constablbs  (|  111*)— Idtrr 

OF  BxKouTioN— Motive. 

The  law  will  consider  and  condemn  the 
motives  and  acts  of  an  officer  with  reference 
to  the  levy  of  an  execution  on^r  when  the?  are 
carried  Into  an  act  which  is  in  itaelf  ille^J. 

[Ed.  Note.— For  other  cases,  see  Sherifla  and 
Constables,  Dec.  Dig.  J  lU.*] 

4.  SHEBirra  and  Constables  (|  45*)— Exe- 
cution—Levt-Eiqht  TO  Fees— Statutes. 
Code  1907,  J  3275,  provides  that  when 
any  clerk  receives  payment  of  a  Judgment  he 
must  collect  the  costs  and  commissions;  and 
section  3697  provides  that  sheriffs  are  not 
entitled  to  full  commissions  until  after  actual 
levy  of  execution  on  property  of  the  defendant, 
and  tiie  money  made  or  paid  to  plaintiff  in  exe- 
cution, and  then  only  on  the  amount  actually 
collected  or  paid.  Section  3698  declares  that 
when  the  sheriff  or  coroner  has  levied  execu- 
tloD,  and  before  sale  it  is  stayed  by  order  of 
plaintiff,  the  officer  making  the  levy  shall  re- 
ceive half  commissions;  and  section  3722  pro- 
vides that  sheriffs,  for  collecting  money  under 
execution,  shall  be  entitled  to  certain  prescrib- 
ed percentages.  Held,  that  a  sheriff  is  not  en- 
titled to  fees  (or  collecting  an  execution,  nn- 
lesa  the  sheriff  or  deputy  actually  collecta  the 
money  on  the  execution,  or  unless  he  makes  an 
actual  valid  levy  on  property  of  the  defendant 
in  execution,  subject  to  levy  and  sale. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables.  Cent.  Dig.  SS  69,  70;  Dec.  Dig. 
i  45.*] 

6.  Sbebotb  and  Constables  (S  28*)— Rioht 
TO  Fees. 

A  sheriff  or  constable  claiming  fees  or 
costs  is  bound  to  point  to  a  definite  law  au- 
thorizing it,  and  such  laws  will  not  be  extend- 
ed beyond  their  letter,  since  they  may  impose 
duties  on  officera  tor  which  no  compenaatlon  is 
provided. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Conatablea,  Gent.  Dig.  |i  46,  68;  Dee.  Dig.  S 
2a*] 

6.  SHXEinV  AND  GONSTABXJCB  (1  40*)— BXB- 

mmoN— Coi.iJicTToN — Fees. 

A  sheriff  is  not  entitled  to  commissions  on 
money  paid  to  a  judgment  creditor  before  ex- 
ecution is  issued,  or  to  fees  after  execution  is 
Issued,  if  the  payment  is  made  befon  the  ex- 
ecution is  served  or  levied. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUbles,  Dec  Dig.  §  46.*] 


7.  BZEOUTXON  (1 2^— FsopmTr  Bdbjioi  to 
Levt— Railboad  roadbed  and  Bight  ov 

Wat, 

Under  the  rule  tttat  property  of  a  public 
service  corporation  which  is  essential  to  it  in 
the  performance  of  its  duties  required  by  law 
to  the  public  may  not  be  sold  nnder  an  execu- 
tion against  it,  a  section  of  a  railroad's  road- 
bed, track,  and  right  of  way  was  not  subject  to 
levy  and  sale  on  execution  against  it;  the 
creditors'  remedy,  in  case  the  corporation's 
assets  had  become  so  depleted  that  a  resort 
to  such  property  waa  required,  being  by  the 
appointment  of  a  receiver,  and  not  1^  execn- 
tfon. 

[Ed.  Note^For  other  casea,  see  Bxecation, 
Cent.  Dig.  II  185,  136;  Dec.  Dig.  |  28.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; CP.  Almon,  Judge. 

Action  by  W.  D.  Lowery  against  the  North- 
em  Alabama  Railway  Company.  Judgment 
for  plaiutI£F,  and  defendant  appeals. 
versed  and  remanded. 

Bankhead  &  Bankhead,  for  appellant, 
wuiiams  ft  Jones  and  B.  H.  Sa^rat.  for  ap- 
pellee.  > 

DE  GRAFFBNRIED,  J.  A  large  Judgment 
was  obtained  against  appellant  In  the  cir- 
cuit court  of  Franklin  county,  and  from  that 
Judgment  an  appeal  was  taken  to  the  Su- 
preme Court  The  Judgment  was  affirmed 
by  the  Supreme  Court,  and  a  certificate  of 
that  fact  was  mailed  by  the  clerk  of  the  Su- 
preme Court  to  the  clerk  of  the  circuit  court 
of  said  county.  The  certificate  of  affirmance 
was  received  by  the  clerk  of  the  circuit 
court  on  March  12, 1910,  and  on  that  day  the 
said  clerk  Issued  an  execution  for  the  amount 
of  the  judgment  and  costs,  and  placed  the 
same  in  the  hands  of  appellee,  who  was  the 
sheriff  of  said  county.  On  the  15th  day  of 
March,  1910,  appellee,  as  such  sheriff,  made 
an  allied  levy  of  the  ocecutton  on  the  .fol- 
lowing as  the  property  of  appellant:  Six 
miles  of  railroad  track,  roadbed,  and  right  of 
way  thereto  belongli^  along  the  said  six 
miles  of  railroad  track,  commencing  at  the 
twenty-first  mile  post  north  of  depot  of  said 
Northern  Alabama  Railway  to  the  twenty- 
seventh  mile  post  south  of  Isb^  Ala.  On 
the  16th  day  of  March,  1910,  appellant  met 
the  said  clerk  in  the  city  of  Birmingham,  and 
the  amount  of  the  Judgmmt  and  all  costs 
were  paid  to  the  clerk  on  tliat  day,  except 
that  nothing  was  paid  as  commissions  for 
the  sheriff,  accruing  subsequent  to  the  is- 
suance of  said  execution  on  March  12,  1910. 
On  the  same  day  (March  16,  1910),  the  sherift 
notified  one  Gavin,  depot  agent  of  appellant 
at  Ruaaellvllle,  Franklin  county,  of  the  levy 
made  by  him  as  above  stated.  This  salt  was 
brought  by  appellee,  as  sheriff,  against  ai^l- 
lant  for  the  commissions  which  he  alleges 
appellant  owes  him  in  and  about  the  collec- 
tion of  the  amount  due  on  said  Judgment. 

[1  ]  1.  In  the  case  of  Farmers'  Union  Ware- 
house Co.  T.  Mcintosh,  1  Ala.  App.  407,  56 
South.  102.  this  court  htid  that  the  act  *-to 


•Bte  othsr  eases  sst  same  topio  and  ssotlon  NUMBBR  la  Dta.  XMg.  *  Am.  Dig,  Kay  No.  Ssrlea  ft  Bw'r  laduos 

Digitized  by  Google 


KOBTHEBN  AI.ABAHA  BT.  CO.  T.  IiOWmT 


261 


amend  Bectton  909  of  the  Code  of  1886,  so 
fu  as  the  same  relates  to  tbe  times  of  hold- 
ing the  dTcnlt  oonrta  of  Franklin  county, 
AlalMinia,'*  approved  November  23,  1907  (Loc. 
Lawa  9p.  Bern.  1907,  p.  wad  not  affected 
bj  tbe  adoption  of  the  preeent  Cod&  It  wag 
also  determined  In  that  case  that  all  of  our 
oonstitotional  reqalmnents  were  compiled 
with  in  the  passage  ttf  the  act^  and  that  tbe 
act  was  valid. 

[2, 1]  2.  In  the  absmce  of  Instmctlons  to 
the  contrary  from  the  plaintiff  In  the  judg- 
ment. It  was  the  duty  of  the  clerk  of  the  clr> 
enit  conrt  of  Franklin  oonnty  to  qteedUy  Is- 
soe  execntlfn  thereon,  upon  tbe  receipt  of 
flw  oertiflcate  of  affirmance  trcm  tbe  derk 
of  fbe  Supreme  Conrt  The  larger  the  judg- 
ment, the  more  Important  the  duty  of  is- 
suing execution  thereon;  and  we  know  of  no 
law  wblch  authorizes  an  Investigation  into 
the  purposes  of  a  public  officer,  when  he  acts 
In  accordance  with  tbe  law  and  In  the  per- 
formance of  a  duty  required  by  the  law.  The 
law  condemns  motives  and  Intents  only  when 
they  are  carried  into  an  act  which  Is  Itself 
illegal.  Carter  Bros.  &  Co.  v.  Coleman,  84 
Ala.  256,  4  South.  151.  When  tbe  sheriff  re- 
received  tbe  execution.  It  was  Ms  duty,  In  tbe 
absence  of  instructions  from  tbe  owner  of 
the  Judgment  not  to  do  so,  to  levy  the  execu- 
tion upon  snffidokt  property  of  the  defendant 
in  the  execution,  subject  to  levy  and  sale,  to 
satis^  it,  if  be  could  find  It  "He  must  ex- 
ecute tbe  writ  with  dUlgence."  Code,  I  40G8. 

[4]  3.  Tbe  following  sections  of  the  Code 
treat  of  tbe  same  subject-matter  for  which 
the  common  law  made  no  provision,  and,  as 
tfa^  are  in  pari  materia,  tbby  must  be  con- 
Btmed  together: 

**3275.  When  any  clerk  receives  payment  of 
a  judgment,  he  must  collect  the  coats  and 
commissions  of  the  sheriff,  if  execution  has 
Issued  on  such  judgment." 

"3693.  Tbe  law  of  fees  and  costs  must  be 
beld  to  be  penal,  and  no  fee  must  be  demand- 
ed or  received  except  in  cases  expressly  au- 
thorized by  law." 

"3697.  Sheriffs  and  coroners  are  not  enti- 
tled to  full  oommissionB  until  after  actual 
levy  of  execution  on  property  of  tbe  defend- 
ant, and  the  money  made  or  paid  to  the 
plaintiff  in  execution,  and  then  only  on  the 
amount  actually  collected  or  paid. 

"3698.  When  tbe  sheriff  or  coroner  has 
levied  execution,  and  before  sale  it  is  stay- 
ed by  order  of  the  plaintiff,  the  officer  so 
levying  must  receive  only  half  commissions." 

"3722.  Sheriffs  are  entitled  to  receive  tbe 
following  fees  for  the  following  serWces: 
Collecting  money  under  execution:  For  the 
first  hundred  dollars,  five  per  cent;  for  the 
second  hundred  dollars,  four  per  cent;  and 
for  collecting  all  sums  over  two  hundred  dol- 
lars, three  per  cent;  but  no  commissions 
must  be  charged  on  costs." 

It  is  the  plain  purpose  of  the  above  statutes 
that  unless  the  sheriff  in  person,  or  by  a 
deputy,  actoally  collects  money  <m  an  execu- 


tion, or  unless  be  makes  an  actual  valid  levy 
of  an  execution  upon  property  of  the  defend- 
ant in  execution,  subject  to  levy  and  sale,  be 
is  entiUed  to  no  conunissicms.  Section  8271^ 
it  is  true,  provides  that  when  a  clerk  receives 
payment  of  a  Judgment  be  must  collect  the 
coats  and  commissions  of  tbe  sheriff,  if  ex- 
ecation  baa  isaned  on  aald  Judgmfflit;  but 
aecttons  8697  and  8698  clearly  manifest  the 
I^telative  Intent  that  no  commlaalons  be- 
come due  the  sheriff  until  after  an  actual 
levy  has  been  made  as  we  have  above  stated. 

[6]  A  person  claiming  fees  or  costs  mnst 
point  to  a  definite  law  authorizing  it  The 
law  will  not  be  extended  beyond  its  letter. 
The  law  may  Impose  duties  <m  officers  for 
which  It  provides  no  compensation.  Torbert 
V.  Hale  County,  ISl  Ala.  144,  80  South.  458. 

[I]  TThe  sherilf  la  not  oitltled  to  any  com- 
mlBBlon  upon  mon^  paid  to  a  Judgmoit  cred- 
itor before  execution  Is  Isaued,  and  even  after 
execntton  Is  issued  payment  to  or  aettlement 
or  compromise  with  tbe  oecution  creditor, 
before  execution  la  tenod  or  levied,  d^eata 
the  sheriff's  rights  to  commission."  85  Cyc; 
1555.  There  seems  to  be  no  conflict  among 
the  courts  of  last  resort  upon  the  abora  sub* 
Ject 

[7]  4.  It  Is  the  poUcy  of  the  state  of  Ala- 
bama to  prohibit  the  sale,  under  execution, 
of  that  part  of  the  property  of  a  public  serv- 
ice corporation  whidi  is  engaged  in  the  »erv- 
ioe  of  tbe  public  wblcb  is  e<«enftol  to  it  In 
the  performance  of  those  dntlM  which  the 
law  requires  of  it  on  behalf  of  tbe  public. 
While,  in  a  large  sense,  *uoA  property  Is  the 
private  property  of  tbe  corporation,  it  Is  al- 
so true  tbat  In  a  large  sense,  the  pu&Iio  has 
an  intereMt  in  such  property.  It  Is  the  policy 
of  the  state,  through  tbe  medium  of  the  pub- 
lic service  corporation,  to  supply  Its  ctttzens 
with  many  of  the  conveniences  and  neces- 
sities of  the  present  age;  and  it  will  not  per- 
mit that  property  of  such  servant  of  the  pub- 
lic without  which  It  cannot  perform  its  public 
functions  to  be  taken  from  It  by  a  sale  under 
an  execution.  When  the  assets  of  a  public 
service  corporation  become  so  depleted  that 
its  creditors  must  resort  to  such  property  for 
the  satisfaction  of  their  demands,  the  remedy 
Is  not  by  a  sale  under  execution,  but  by  the 
appointment  of  a  receiver,  to  the  end  that 
the  creditors  may  receive  satisfaction,  and 
at  the  same  time  the  existence  of  tbe  corpo- 
ration as  an  asset  of  tbe  public  remain.  On 
such  property  the  law  says  tbat  an  execution 
shall  not  be  levied.  Gardner  v.  Mobile,  ete., 
R.  B.  Co.,  102  Ala.  646, 16  South.  271,  48  Am. 
St  Bep.  84;  Cue  v.  Tidesater  Co.,  24  How. 
257,  16  Ifc  Bd.  6S5;  Thompson  on  Corpora- 
tions, VOL  6,  I  7854. 

In  the  preeent  case,  tbe  levy  was  made  up- 
on the  roadbed,  track  and  rigM  of  way  of  ap- 
pellant It  needs,  of  course,  no  alignment  to 
support  the  proposition  that  the  appellant, 
a  common  carrier  of  freight  and  passengers, 
could  not  perform  any  of  its  duties  as  such 
without  a  roadbed,  without  a  track,  or  wltb- 
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oat  a  light  of  way.  Tbe  lerj  of  tbe  dierifl, 
being  confined  to  tbese  propertleB,  was  prima 
facte  void,  and,  bebig  void,  he  can  claim 
notUng  of  appellant  by  reason  thereof.  He 
dalms  tbrough  tbat  le^,  and  blfl  right  to  re- 
cover in  tUs  snlt  is  bawd  thoreon,  and  there 
is  nothing  In  the  evidence  from  whidi  ve  are 
anthorl»d  to  Infer  that  there  vas  anv  prop- 
erty of  appellant,  subject  to  levy  and  sale, 
included  in  ttw  property  allied  to  have  beoi 
levied  upon.  As  the  above  statutes  contem- 
plate an  actual  levy  by  the  sheriff  upon  prop- 
erty of  some  value  of  the  defendant  in  ex- 
ecution wUcb  is  subject  to  levy  and  sale, 
as  a  condition  ^recedoit  to  his  right  to  claim 
oonuoissions  on  money  not  actually  collected 
or  paid  to  him,  and  as  there  Is  nothing  to 
show  that  the  sherlir  made  such  a  levy  In 
this  case,  the  appellant  was  entitled  to  tbe 
general  affirmative  charge  which  It  requested 
the  court  in  writing  to  give  to  the  Jury  in 
its  behaU. 
Reversed  and  remanded. 


BntiaNGHAM  BT.,  UGHT  &  POWER  GO. 

T.  HUNNIOUTT. 
(Court  of  Appeals  of  Alnbnimi.   Xot.  28,  1911.) 

1.  Plxadiro   (I  21*)— Complaint— Repijq- 

HANCT. 

In  an  action  for  injaries  to  a  street  car 
passenger,  a  count  of  the  complaint  alleged 
that  the  car  waa  mnning  at  bo  hi^h  a  rate  of 
■peed,  that  it  swayed,  lunged,  or  jerked  from 
one  Bide  to  the  other  to  such  an  extent  that 
one  of  the  passenKers  was  thrown  against 
plaintiff  and  kDocked  him  off  the  car  onto  the 
ground,  and,  after  describing  plaintiffs  iiijn> 
ries,  charged  that  sach  injuries  were  the  prox- 
imate consequeoce  of  the  negligence  of  de- 
fendant's employes  in  charge  of  the  car  in  per- 
initting  It  to  become  so  overcrowded  that  the 
passenger  was  thrown  against  plaintiff  knock- 
ing him  off  and  injuring  him.  Held,  that  the 
several  acts  of  defendant's  employes  were 
charged  as  co-operative  causes,  cumulative, 
and  descriptive  of  the  single  acts  of  Degligence 
counted  apon,  and  the  count  was  not  demur- 
rable aa  containing  inconsistent  and  repugnant 
averments. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  44;  Dec.  Dig.  {  21.*] 

2.  Pdeadino  (5  192*)— Complaint— Demub- 

EES. 

When  a  complaint  states  a  good  cause  of 
action,  it  is  not  subject  to  demurrer  because 
of  repugnant  allegations  that  could  be  stricken 
on  motion  as  surplusage. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  |  414;  Dec  Dig.  S  192.*] 

3.  GaBBIEBS   (§  314*)~lNJCBnE8  TO  Passen- 
0KB— Action— Pleading  . 

Plaintiff,  having  alleged  that  he  was  a 
passenger  on  defendanfe  street  car  when  the 
injury  complained  of  was  received,  may  de- 
clare on  defendant's  negligence  In  general  terms. 

[Ed.  Note.— For  other  eases,  see  Garrlera, 
Dec  Dig.  I  814.*] 

4.  Cabbisbb  (S  314*)— Injuboeb  TO  Pabskh- 

OEB— AOTION— COMPIA,IMT. 

A  complaint  for  Injaries  to  a  street  car 
passenger,  alleging  the  relation  of  the  parties, 
and  then  charging  that  defendant  was  negli- 


gent. In  that,  while  the  ear  on  which  plaintiff 
was  riding  was  crowded,  plaintiff  and  others 
were  obliged  to  stand  on  the  mnnlng  board 
and  the  car  was  negligently  run  at  each  a 
high  rate  of  speed  that  it  swayed,  rocked,  or 
lunged,  so  that  plaintiff  was  thrown  or  knocked 
off  and  Injured,  stated  a  cause  of  action  and 
was  not  demurrable. 

[Bd.  Note.— For  other  cases,  see  Carriers. 
Dec.  Dig.  3  814.*] 

6.  Appkal  and  Brbob  <f  1040*)— Rktiew— 

B0I.ING8  on  Pleadings. 

Error,  if  any,  in  sustaining  demurrers  to 
pleas  of  contributory  negligence,  waa  not  prej- 
udicial to  defendant,  where  it  was  afforded  the 
fall  benefit  of  such  defense  nnder  pleas  on 
which  issne  was  joined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  il  4089-4106;  Dec.  Dig.  | 
1040.*I 

6.  CaBBIEBB  a  317*)— IKJUBZKS  TO  Pasben- 

GEB— Condition  or  Othbb  Pasbbnokb— Ev- 
idence. 

Where  another  passenger  of  a  street  car 
was  thrown  against  plaintiff  as  the  car.  which 
was  crowded,  was  running  at  a  high  rate  of 
speed,  and  plaintiff  was  thrown  from  the  car 
and  injured,  evidence  as  to  the  apparent  con- 
dition of  the  passenger  who  stnu»  plaintiff — 
whether  drunk  or  sober— at  the  dme  of  tbe 
accident,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1295-1306;  Dec  Dig.  S  317.*J 

7.  Cabbiebs  ({  321*)— iNjtraiEB  ro  Passen- 

GEB— InSTBUCTIONS. 

Where  each  count  of  the  complaint  al- 
leged that  plaintiff  was  compelled  to  ride  on 
the  running  board  of  defendant's  street  car 
becaase  of  Its  overcrowded  condition,  and  that 
picdntiff  was  thrown  therefrom  and  injured,  he 
was  bound  to  prove  such  allegation  as  alleged, 
and  hence  the  court  should  have  charged  at 
defendant's  request  that,  before  the  jury  could 
find  for  plaintiff,  they  must  be  reasonably  aat- 
iafied  that  plaintiff  was  compelled,  on  account 
of  the  overcrowded  ccmdltion  of  the  car,  to 
ride  on  the  running  board. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  321.*] 

8.  Tbial  (S  253*)— Instbuotions— Ionobing 

Pleading. 

Id  an  action  by  a  passenger  for  injuries, 
the  first  countvof  the  complaint  alleged  negli- 
gence in  that  the  car  was  run  at  such  a  high 
rate  of  speed  that  it  swayed  and  jerked  so 
that  one  of  the  other  passengers  was  thrown 
against  plaintiff  and  knocked  him  off  tbe  car; 
the  second  count  alleged  negligence  in  general 
terms  in  the  conduct  of  defendant's  road ;  and 
the  third  count  alleged  negligence  la  running  a 
car  at  a  high  rate  of  speed  so  tliat  it  swayed, 
rocked,  or  lunged  so  that  pifdntlff  was  tbrown 
off  and  injured.  Beld,  that  a  requested  in- 
struction that,  if  a  passenger  was  not  thrown 
against  plaintiff  as  a  proximate  cause  of  de- 
fendant's negligence,  the  plaintiff  could  not  re- 
cover, was  properly  refused  as  misleading  in 
not  being  referable  to  all  the  counts  of  the 
complaint. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Dec 
Dig.  S  253.*] 

9.  Tbial  (5  244*)  —  Instbdctiows  —  Undue 
Prominence  or  Maiteb. 

Id  an  action  for  injuries  to  a  street  car 
passenger  by  being  pushed  from  the  running 
board  by  another  passenger,  while  the  car  was 
rnnnlng  at  a  high  rate  of  speed,  a  request  to 
charge  that.  If  such  other  passenger  did  not 
fall  from  the  car  as  the  proxtmate  consequence 
of  defendant's  negligence,  the  jury  must  fin>l 
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for  defendftst*  provided  they  also  found  from 
the  eridence  thafc  there  was  room  inside  the 
ni  wliere  plaiatiif  could  have  stood  or  sat, 
etc.,  was  properly  refused  as  singling  out  and 
firing  andue  prominence  to  a  particular  part 
of  the  evidence. 

fEd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  244.*] 

Appeal  from  City  Court  of  Bessemer;  J. 
C.  B.  Gwin,  Judge. 

Action  by  John  Ennnlcntt  against  the 
Birmingham  Railway,  Light  ft  Power  Com- 
pany for  damages  for  injury  to  him  while  a 
passenger.  Judgment  for  plaintiff,  and  de- 
fmdant  appeals.  Reversed  and  remanded. 

Hie  pleadlngB  snffldentlr  appear  from  the 
opinion,  as  do  the  exceptions  to  evidence. 
The  following  charges  were  refosed  to  de- 
fNidant:  "(5)  Before  you  can  find  for  the 
plaintiff  In  this  case,  yoa  most  be  reastmably 
ntlsfied  from  the  evidence  in  this  case  that 
plaintiff  was  compelled,  on  account  of  the 
oTercrowOed  ooiulitl<m  of  the  ear  upon  which 
he  was  riding,  to  ride  upon  the  ronnlng 
board  of  the  ear.  (6)  If  yon  beUeve  fnun 
the  evidence  in  this  case  that  Jim  Ogletree 
did  not  fUl  flrom  the  car  as  a  proximate 
eonBeqnence  of  fba  negllg«M»  of  defadan^ 
agents,  semmts,  or  eta^yia,  yon  mnst  find 
for  tbe  d^endant,  provided  yon  also  be* 
Here  from  tbe  evidence  that  there  was  room 
Inside  tbe  car  where  plaintifl  could  bare 
stood  or  sat"  The  pleas  In  tbe  case  set  np 
the  fiact  of  contributory  negligence,  because 
plaintiff  voluntarily  rode  upon  the  romUng 
board  of  said  car,  which  was  on  the  ontside 
fliareof,  wbile  tb»  same  was  running  at  a 
blgb  rate  of  weed,  although  be  could  have 
ridden  inside  of  said  car,  bad  be  chosen  to 
do  so,  and  also  that  he  Tohmtarlly  assumed 
this  position,  when  he  could  have  gotten  in- 
side tbe  car. 

Tillman,  Bradley  ft  Sforrow  and  John  8. 
Stone,  for  appellant  Ooodwyn  &  Boss,  for 
appellee 

PELHAH,  J.  The  appellee  brought  suit 
In  the  court  below  against  appellant,  a  com- 
mon carrier,  operating  cars  propelled  by 
electricity,  to  recover  damages  for  personal 
injuria  allied  to  have  been  received  by 
him  while  a  passenger  by  being  thrown, 
Jerked,  or  knocked  from  the  foot  board  or 
running  board  of  one  of  appellant's  cars,  on 
which  appellee  alleges  he  was  compelled  to 
ride  because  of  the  overcrowded  condition  of 
the  car. 

[1]  Tbe  first  count  of  the  complaint  al- 
leges the  overcrowded  condition  of  the  car, 
the  relation  of  passenger,  etc.,  and  avers 
"that  said  car  was  mnnlng  at  a  high  rate 
of  speed  so  that  the  same  swayed  and  limged 
or  Jerked  from  one  side  to  tbe  other  to  such 
an  extent  that  one  of  the  passengers  of  the 
car  was  thrown  against  the  plaintiff  and  he 
was  knocked  off  the  car  npon  the  ground," 


and,  after  describing  the  Injuries,  contains 
the  further  allegation:  "And  the  plaintiff 
avers  that  his  said  Injuries  were  tbe  proxi- 
mate consequence  of  the  negligence  of  the 
defendant's  employes  in  charge  of  said  car 
in  negligently  allowing  or  permitting  the 
said  car  to  become  so  overcrowded  that  the 
Bald  passenger  was  thrown  against  tbe  plain- 
tUf,  knocking  blm  off  and  Injuring  him  as 
aforesaid." 

The  def^dant  demurred  to  this  count  and 
assigned,  among  other  grounds  of  demurrer, 
that  the  averments  are  inconsistent  and  re- 
pugnant and  fall  to  apprise  defendant  where- 
in or  how  it  violated  any  duty  owed  to  the 
plaintiff.  The  several  acts  are  charged  as 
co-operative  causes,  cumulative  and  descrip- 
tive of  the  one  act  of  negligence  counted  up- 
on, and  all  together  averred  as  having  con- 
tributed to  the  alleged  Injury.  The  first  or 
stating  part  is  a  description  of  the  mode  In 
which  the  Injury  was  inflicted,  and  Is  aver- 
red by  way  of  Inducement,  and  contains  no 
averment  of  tbe  negligence  relied  upon.  The 
specification  of  negligence  which  Is  averred 
as  a  ground  of  liability  is  incorporated  as 
a  distinct  and  independent  averment  and 
constitutes  tbe  concluding  paragraph  of  the 
count  No  other  specification  of  negligence 
is  made  as  such,  but  one  cause  of  action  Is 
stated,  and  but  one  specification  of  negli- 
gence is  made ;  and  the  defendant  was  clearly 
informed  of  the  matter  to  be  put  in  issue. 
The  description  of  the  mode  in  which  tbe 
injiuy  was  infilcted  may  have  been  stated 
with  unnecessary  particularity,  but  If  so,  Is 
but  descriptive  of  tbe  cause  of  action,  and 
tbe  plaintiff  would  not  be  entitled  to  recov- 
er unless  his  proof  made  out  the  essential 
matters  of  description  with  equal  particular- 
ity. Smith  v.  Causey,  28  Ala.  655,  6i  Am. 
Dec.  372;  Lewman  v.  Andrews,  129  Ala. 
170,  29  South.  692;  U  &  N.  B,  B.  Co.  T. 
Johnson,  79  Ala.  436. 

[2]  And  when  tbe  complaint  states  a  good 
cause  of  action  it  is  not  subject  to  demurrer 
because  of  redundant  allegations  that  could 
be  stricken  out  on  motion  as  surplusage. 
Hayes  v.  Miller,  150  Ala.  621,  43  South.  818. 
11  L.  R,  A,  (N.  S.)  748,  124  Am.  St.  Rep. 
93 ;  Highland  Ave.  ft  6.  R.  R.  Co.  v.  Dusen- 
berry,  94  Ala.  418,  10  South.  274;  Kennon 
V.  W.  U.  T.  Co..  92  Ala.  399,  9  South.  200; 
L.  ft  N.  R.  R.  Co.  V.  Hall,  91  Ala.  112,  8 
South.  371,  24  Am.  St.  Rep.  863 ;  G.  St  By. 
Co.  V.  Hanlon,  53  Ala.  70. 

The  second  count  of  the  complaint  adopts 
that  part  of  the  first  count  of  tbe  complaint 
containing  a  description  of  the  manner  In 
which  the  Injury  was  Inflicted  and  alleges 
negligence  in  general  terms  upon  the  part  of 
the  defendant  In  the  conduct  of  Its  business 
In  carrying  plaintiff  as  a  passenger,  and  that 
by  reason  of  such  negligence  and  as  a  proz* 
imate  consequence  thereof  plaintiff  suffered 
the  alleged  Injury  and  damage. 
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[I]  That  the  xOalntUf,  haTing  averred  he 
was  a  passenger  on  defmdant^s  car  when 
the  Injury  complained  of  was  received,  may 
declare  In  general  terms  on  the  negligence  of 
defendant,  Is  a  settled  nil&  Birmingham  R. 
&  P.  Co.  T.  Moore,  148  Ala.  Ufl,  42  South. 
1024;  and  list  of  cases  collected  and  cited  in 
this  opinion. 

[4}  The  third  count  also'  adopts  the  stat- 
ing and  descrtptlve  part  of  the  first  count 
of  the  complaint  and  ay&B  the  negligence  of 
the  defendant  In  that  while  the  car  was 
crowded,  and  plaintiff  and  others  were  com- 
pelled to  stand  upon  the  numlng  board,  the 
car  was  neglteently  im  at  snch  a  high  rate 
of  speed  tbat  It  swayed,  rocked,  or  lunged 
so  that  plaintiff  was  throwh  or  knocked  off 
and  Injured.  The  count  states  a  good  cause 
<hC  action,  and  the  defendants  demurrers  to 
It  were  properly  orermled. 

IS]  The  contributory  negligence  -  of  the 
plaintiff  available  to  the  defendant  as  con- 
stltntlng  a  1^1  debsioe  that  was  sought  to 
be  set  up  by  pleas  numbered  S,  4,  and  6  was 
covered  by  the  numerous  other  pleas,  and 
the  defendant  had  the  full  heae&t  of  the  de- 
fense set  up  by  these  pleas  under  fhe  pleas 
on  which  Issue  was  Joined.  If  there  was 
error  In  the  mlli^  sustaining  these  demnr^ 
rers,  it  is  without  injury.  R.  R.  'v.  Hlssong, 
97  Ala.  1ST,  13  South.  20D;  George  v.  M.  & 
O.  R.  R.  Co..  109  Ala.  246,  19  South.  784; 
R.  R.  V.  •Dobba,  101  Ala.  219,  12  South.  770; 
Martin  t.  Butler,  111  Ala.  20  South. 
S52;  Thomas  t.  Drennm,  112  Ala.  C70,  20 
South.  84& 

[S]  The  appellant  should  have  been  per- 
mitted to  show  by  the  witnesses  Tiola  Hln- 
ton  and  Andrew  Jones  the  apparent  condi- 
tion of  Jtm  Ogletree — ^whether  drunk  or  so- 
ber— at  the  time  of  the  accident  It  was 
Ogletree  who  appellee  contended  fell,  or  was 
thrown,  against  him  doe  to  the  motion  of 
the  car-  swaying  or  lurching  In  consequence 
of  being  run  at  snch  an  unusually  rapid  rate 
of  Bx>eed;  thereby  knocking  appellee  off  and 
causing  his  Injuries.  The  negligence  count- 
ed on  In  one  of  the  counts  was  the  rapid 
running  that  caused  a  lurching  or  Jerking  of 
the  car  that  threw  the  person  against  ap- 
pellee, and  the  appellant  was  entitled  to 
show  the  condition  of  the  person  thrown 
against  appellee  so  that  the  Jury  could  say 
whether  it  was  due  to  the  condition  of  the 
person  or  the  rapid  running  and  lurching 
of  the  car  that  appellee  was  knocked  from 
the  car  by  Ogletree's  falling  or  being  thrown 
against  him,  as  it  la  a  matter  of  common 
knowledge  that  a  sober  man  is  steadier  on 
his  feet  and  less  likely  to  be  thrown  off  his 
balance  than  a  dnmken  man.  Plaintiff's 
witnesses  had  testified  that  the  car  was 
running  "faster  than  usual"  and  was  sway- 
ing and  lurching  "more  than  usual"  at  the 


time  Ogletree  or  was  thrown  against 
plaintiff,  and  Ogletrecfs  oondltlou  as  to  so- 
brie^  or  druntennees  at  Hie  time  was  ma- 
terial, and  the  objections  to  the  questions 
setidng  to  didt  this  testimony  shoald  not 
have  been  sustained. 

[7]  Charge  Na  6  requested  by  the  defend- 
ant should  have  been  given.  Bach  count 
of  the  complaint  contained  HbB  allegation 
that  plalntlfl  was  tt>mpelled  to  ride  on  the 
running  board  on  account  of  the  overcrowd- 
ed condition  of  the  car,  and,  while  Oils  was 
an  allegation  of  the  drcnmstances  or  de- 
scription of  the  mode  In  whldi  the  injury 
was  inflicted,  it  is  a  material  allegation  and 
must  be  proved  as  laid  in  the  complaint  to 
entitle  the  plaintiff  to  a  recovery.  The  al- 
legation was  evidoitiy  made  to  avoid  tlie 
gennal  preaumpthm,  prlmartly,  at  megHgaieo 
attaching  to  one  who  voluntarily  Chooses  to 
ride  upon  a  ronning  board  when  tb«e  is 
room  inside  tlie  car.  B.  R.  L.  &  P.  Ga  v. 
Bynum,  139  Ala.  389,  396,  36  South.  730. 
In  the  case  of  B.  R.  L  ft  P.  Ca  v,  Moore, 

148  Ala.  116,  42  South.  1024.  cited  by  ap- 
pellee the  allegation  that  there  was  a  wreck 
was  not  a  material  allegatlim  requiring  proof 
as  a  prerequisite  to  plaintiff's  rl^t  of  re- 
covery. PlalntUTs  injuries  in  that  case 
were  not  attributed  in  any  way  to  it,  and 
no  negligence  alleged  wltii  respect  Oiereto. 
'pie  direct  and  proximate  result  of  a  col- 
Usi<m  between  two  cars  was  averred  as  the 
cause  of  plaintUTs  injuries,  and  the  only 
act  complained  of  related  to  the  collision; 
while  In  this  ease  the  act  complained  of  is 
related  to  the  crowded  condition  <tf  tlie  cars, 
and  this  is  a  material  allegathm,  necessary 
to  be  proven.  A.  0.  O.  ft  A.  I^.  Go.  v.  Bates, 

149  Ala.  487.  43  South.  98. 

Whether  or  not  plaintiff  was  compelled  to 
ride  on  the  running  board  due  to  the  over- 
crowded condition  of  the  car  was  a  ques- 
tion for  the  Jury  to  determine  under  all  the 
facts,  and  was  properly  submitted  under  the 
charges  requested  correctly  stating  this  hy- 
pothesis. 

[8,  S]  Charge  No.  6  is  misleading  as  refer- 
able to  each  and  every  count  of  the  com- 
plaint It  singled  out  and  gave  undue  prom- 
inence to  a  particular  part  of  the  evidence, 
and  the  court  cannot  be  put  in  error  for  re- 
fusing It.  From  what  we  have  said,  it  will 
be  seen  that  the  trial  court  was  not  in  er- 
ror in  refusing  the  other  special  charges  and 
the  general  charge  requested  by  defendant 

The  rulings  on  the  evidence  other  than 
those  discussed  are  free  from  error.  It  Is 
unnecessary  to  consider  other  assignments 
of  error  or  the  order  overruling  the  motion 
for  a  new  trial,  as,  for  the  errors  committed 
by  the  trial  court  indicated  abovfii  the  case 
must  be  reversed. 

Reversed  and  remanded. 
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HIMBS  T.  TRIBBm 
rCooTt  of  Appeals  of  Alabama.  Dec.  21,  1011.) 
L  Cebtiobari  (%  6*>— ADiquAor  or  Lmiu. 
Bevedt. 

Gonunon-law  certlonri  will  not  lie  to  re- 
iksw  a  judgment  where  tbe  remedy  by  appeal 
ii  adequate  and  complete. 

IBi.  Note.— For  other  caaea,  iee  Oeitiorari, 
Dec.  Dig.  I  B.*] 

2.  Jusncra  OF  THE  FxAOC  a  194*)— Kbtibw— 
Cebtiobasi— Betect  or  Pailubb. 

In  detinue  in  a  jnstlce'i  court,  in  which 
^l^tiJf  gave  bond  purauant  to  Code  1907,  i 
3780,  wiu  condition  to  delirer  the  property  to 
defendant  within  30  days  after  Jadgment,  If  he 
biled  in  the  stiit,  and  to  pay  the  damages  for 
tbe  detention,  error  In  rendering  judgment  for 
defoidant  withoat  aeseBslng  the  value  of  the 
ptmexty  as  reqolred  by  section  8781  did  not 
render  the  judgment  void,  and  hente  common- 
lew  certioiari  would  not  Ue  to  review  it;  the 
remedy  by  appeal  being  adequate. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tbe  Peace,  Cent.  Dig.  SI  774.  77fi;  Dec.  Dig.  i 
!«.•] 

8.  JUSnCBS  OP  THE  Pea.cs  (f  194*)— Cbbti- 
o«ABi— Statutobt  Writ. 

If  the  petition  for  a  common-law  writ  of 
certiorari  was  suffici«it  to  sustain  %  statutory 
writ  and  the  bond  given  complied  with  Code 
1907, 1  4714,  a«  to  the  bond  required  to  be  given 
to  proenre  a  vrrit  of  certiorari  to  review  a  jus- 
ticra  jndgmoit,  tbe  writ  laaoed  may  be  treated 
as  a  Btatntory  writ  with  the  effect  of  removing 
tbe  case  to  the  drcnit  court  for  a  trial  de  novo, 
thOD^  considered  as  a  common-law  writ,  it 
was  improperiy  isaoed  because  the  Judgment 
was  merely  erroneona,  so  aa  to  be  reviewable 
by  appeal. 

[Ed.  Note^For  oflier  cases,  see  Justices  of 
tbe  Fteace,  De&  Dig.  1 194.*1 

4.  JtTsncKS  or  thk  Peace  (}  208*)— Retikw— 

JuBisDicnoH- Tbial  De  Novo. 

The  case  having  been  removed  to  the  circuit 
court  from  a  Justice's  court  by  a  statutory 
writ  of  certiorari,  If  the  record  showed  that  the 
judgment  was  merely  erroneous  and  not  void, 
the  circuit  court  should  have  tried  the  case 
anew,  and  not  rendered  Judgment  quashing  the 
Jostice'B  jadgment;  the  ease  being  before  It 
lor  trial  de  novo. 

[Ed.  Note.r— For  other  casee,  see  Jnsticea  of 
tbe  Peace,  Oent  Dig.  U  807-^7;  Dec.  Dig.  | 
208.*] 

Appeal  from  Circuit  Court,  JefTerson  Coun- 
ty; Jcim  C  Fngli,  Judge. 

Cvtliwail  by  George  Trlbble  agaliist  Ellen 
Hiaes  to  review  a  Judgment  of  a  justice  of 
tike  peace.  From  a  jadgmoit  qvaahing  the 
JustlGe'fl  Judgment,  defendant  anieals.  Re- 
versed and  remanded. 

Black  &  Davis,  tor  appellant  a  D.  Bit- 
ter, for  appellee.  * 

WALKER,  P.  J.  [1]  Tbe  petition  fbr  the 
writ  of  certiorari  in  this  case  In  sbowlng  tbe 
rmditlon  by  th%  Inferior  court  of  a  merely 
OToneous  Judgment  in  a  cause  of  which  it 
had  Jurisdiction  of  the  subject-matter  and  of 
the  parties,  fn>m  which  Judgment  an  appeal 
lay,  disclosed  that  it  was  not  a  case  for  tbe 
issnanoB  of  the  common-law  writ  of  cer- 
tiorari, as  In  dTll  cases,  wboi  the  remedy  by 
appeal  affords  full  and  complete  redress,  tbe 


common-law  writ  of  certlorart  may  not  prop- 
erly issue.  Lawler  v.  Liyness,  112  Ala.  886, 
20  South.  574;  Independent  Publishing  Co. 
V.  American  Press  Association,  102  Ala.  475, 
15  South.  947. 

[2]  Its  showing  that  In  the  detinue  suit, 
in  which  the  petitioner  as  the  plaintiff  made 
tbe  bond  provided  for  by  section  8780  of  the 
Code  of  1907,  and  thereby  secured  the  de- 
livery to  himself  of  the  property  sued  for, 
there  was  a  Judgmmt  for  the  defendant, 
without  any  assessment  of  the  value  of  the 
property,  as  required  by  section  8781  of  the 
Code,  was  a  sbowlng  of  a  mere  error  tn  tbe 
proceedings  which  was  curable  on  a  trial 
de  novo  on  appeal.  Clem  v.  Wise.  133  Ala. 
403,  81  South.  986 ;  Jemlgan  v.  Wllloughby, 
169  Ala.  650,  48  South.  812;  McCuUougta  v. 
Floyd,  103  Ala.  448,  IS  South.  848. 

[3]  As  the  petition  could  be  regarded  as 
8u£9clent  to  sustain  a  statutory  writ  of 
certiorari  issued  under  it,  and  as  tbe  bond 
glvm  to  secure  tbe  Issuance  of  the  writ  un- 
der tbe  order  made  by  the  circuit  Judge  on 
the  presentation  of  the  petition  to  blm  was 
in  compliance  with  the  requirement  of  tbe 
statute  (Code,  |  4714)  as  to  the  bond  to  be 
given  to  secure  tbe  issuance  of  the  statutory 
writ  of  certiorari,  tbe  writ  Issued  may  be 
treated  as  the  statutory  writ  of  certiorari, 
having  the  effect  of  removing  tbe  case  into 
the  circuit  court  for  a  trial  there  de  novo. 
GuBCOtt  V.  Roden  ft  Co.,  112  Ala.  632,  21 
South.  813 ;  Wright  v.  Hurt,  92  Ala.  591,  9 
South.  386;  Webb  St  Stagg  UcPberson,  142 
Ala.  540,  88  South.  1009. 

[4]  The  case  thus  being  in  the  circuit  court 
for  another  trial,  and  the  record  brought  up 
not  disclosing  that  the  Judgment  rendered  by 
the  inferior  court  was  void  because  of  its 
lack  of  Jurisdiction  either  of  the  subject- 
matter  or  of  the  parties,  but  showing  only 
that  It  was  merely  Irregular  and  erroneous, 
tbe  court  was  In  error  In  rendering  the  Judg- 
ment quashing  the  Judgment  of  tbe  inferior 
court,  Instead  of  proceeding  to  try  anew  the 
case  80  removed  to  it,  and  to  render  the 
proper  Judgment  In  it. 

Reversed  and  remanded. 


BELLS  T.  PRIOBL 
(Court  of  Appeals  of  Alabama.   Dec  19,  1911.) 
1.  Sales  (S  1*)— Requisitbs  of  Contract— 

MeBTINO  or  MINDS. 

Where  an  owner  of  land  merely  showed  a 
"share  cropper"  cribs  in  which  to  put  rent  com 
and.  others  in  which  to  put  his  own  com,  and 
neither  had  an  agreement  or  understanding  that 
com  placed  in  tbe  cribs  would  be  taken  for 
rent  nor  assumed  dominion  over  it  after  it  was 
placed  there,  though  the  tenant  believed  that 
corn  put  In  the  cnbs  was  to  be  taken  for  pay- 
ment of  his  indebtedness,  there  Is  no  auch  meet- 
ing of  minds  as  will  bind  the  landlord  as  for  a 
sale  and  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  1 1 ;  Dec.  Dig.  8  1.*] 
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2.  Attachment  (|  164*)  —  SoTFicatNcr  of 
Ijevt— Assumption  of  Dominion. 

Where,  upoo  the  levy  of  an  attachment 
agaiost  a  share  cropper,  com  in  the  field  was 
merely  pointed  out  to  the  constable,  and  he  ar- 
ranged with  tlie  owner  of  the  land  who  had  sned 
ont  the  attachment  to  gather  such  corn,  there 
was  not  such  an  assumption  of  dominion  aa  to 
oonstitate  a  levy,  and  where  the  owner  did  not 
later  ga^er  1^  atui  it  waa  lost  and  destroyed 
without  bis  fault,  he  is  not  chargeable  for  its 
value  as  a  set-off  in  an  action  for  the  rent  dae. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  Sf  404r^79;  Dec.  Dig.  f  104 .*] 

Appeal  from  Circuit  Court,  Jacks<m  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  W.  H.  Sells  against  I.  N.  Price. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.  Beversed  and  remanded. 

The  facts  suflSdently  appear  In  tbe  opin- 
ion of  the  court.  The  oral  cliarge  Is  set  ont 
In  tbe  bUl  of  exceptions  In  the  following 
language:  "In  the  oral  charge  the  court  in- 
stracted  the  Jury  that  they  were  authorized 
to  allow  Price  a  credit  for  the  corn  in  the 
fiftld,  if  O'Neal  arranged  with  Sells  to  gath- 
er it"  It  appears  from  the  evidence  that 
O'Neal  WBS  the  constable  who  leWed  the  at- 
tachment and  be  tratifled  that  he  did  not 
levy  on  tlie  com  in  the  Add;  that  plaintiff. 
Sells,  pointed  to  the  com  In  the  field;  and 
that  he  (the  constable)  appointed 'Sella  to 
gather  it;  and  Sells  stated  that  when  he 
went  to  gather  it,  the  stock  had  destn^ed 
It 

Tally  &  Frlcks,  for  appellant  W.  J.  Mar- 
tin, for  appellee. 

WALKER,  P.  J.  The  defendant  pleaded 
by  way  of  set-off  that  at  the  time  of  the 
bringing  of  the  suit  "plaintiff  was  indebted 
to  the  defendant  in  the  Just  and  true  sum  of, 
to  wit,  $76,  for  com  sold  and  delivered  to 
him,  and  for  the  farther  sum  of  $38.25  for 
other  com  grown  hy  the  d^endant  on  tbe 
lands  of  plaintiff,  which  plaintiff  wrongfully 
took  from  defendant  and  destroyed,  or  per- 
mitted to  be  d^troyed." 

[1]  The  defendant  was  a  sliare  cropper  on 
the  plaintiff's  place  in  the  year  1909.  As 
to  the  flrst-meutioned  item  of  set-off,  the  evi- 
dence waa  to  the  effect  that  the  defendant 
gathered  eight  loads  of  com,  and  put  two  of 
the  loads  in  one  crib  as  rent  aod  the  other 
Biz  loada  In  another  crib  on  the  plaintiff's 
land.  Tbe  defendant  himself  testified  that 
in  the  fall  be  asked  the  plaintiff  where  to 
put  the  corn,  and  plaintiff  showed  him  a 
crib  into  which  to  put  tbe  rent  com  and  a 
different  crib  in  which  to  put  defendant's 
corn;  that  there  was  no  arrangement  under 
which  the  six  loads  of  com  were  put  In  the 
crib ;  that  "Sells  just  told  witness  [the  de- 
fendant] to  put  it  there.  He  Just  understood 
It  was  put  there  to  pay  what  he  owed  Sells." 
There  was  no  evidence  tending  to  show  that 
the  plaintiff  assumed  control  or  dominion 


over  the  six  loads  of  com  to  which  the  de- 
fendant was  entitled,  or  that  be  agreed  to 
buy  that  com,  or  to  accept  It  as  a  payment 
on  tbe  debt  There  was  no  evidence  tend- 
ing to  show  that  the  minds  of  the  parties 
met  in  an  agreement  or  understanding  to 
this  effect  The  undisclosed  onderstandlng 
of  one  of  the  parties,  not  acquiesced  in  by 
the  other,  could  not  have  the  effect  of  ren- 
dering the  latter  chargeable  as  tbe  purchaser 
of  the  former's  property.  The  allegation  of 
tbe  plea  that  that  com  was  sold  and  de- 
livered to  the  plaintiff  was  not  sustained  by 
evidence.  This  being  true,  tbe  second  charge 
requested  by  tbe  plaintiff  should  bare  bem 
given. 

[2]  The  other  subject  of  a  claim  of  set-off 
was  tbe  com  which  was  In  the  field  ungath- 
ered  at  the  time  tbe  attachment  was  sued 
out.  It  was  merely  pointed  out  to  the  con- 
stable, who  arranged  with  tbe  plaintiff  to 
gather  It  The  constable  did  not  assume 
sncb  dominion  over  that  property  as  to  con- 
stitute a  levy  of  tbe  attachment  upon  it 
HamUton  v.  Maxwell,  119  Ala.  23,  24  South. 
769;  Abrams  v.  Johnson,  65  Ala.  460.  Un- 
der tbe  part  of  the  oral  charge  of  the  court 
to  which  the  plaintiff  excepted,  the  Jury 
were  authorized  to  allow  the  defendant  a 
credit  for  the  com  in  the  field  if  tbe  con- 
stable, who  had  not  made  a  levy  upon  it 
arranged  with  tbe  plaintiff  to  gather  it 
The  mere  making  of  such  arrangement  wonld 
not  render  the  plaintiff  liable  for  the  value 
of  that  corn  If  he  did  not  in  fact  assume 
control  of  it,  or  if  it  was  lost  or  destroyed 
without  his  fault,  but  really  as  tbe  result 
of  the  fault  of  the  defendant  himself  In 
going  away  and  leaving  that  part  of  his  crop 
ungatbered,  as  there  was  some  evidence 
tending  to  show  was  the  fact  In  view  of 
the  pleading  and  evidence  touching  this  sub- 
ject of  set-off,  the  court  was  in  error  In  the 
part  of  its  oral  charge  to  which  an  excep- 
tion was  r^erved. 

Beversed  and  remanded. 


GOSMOPOUTAN  FIBB  INS.  Ca 
GINGOLD. 

(Court  of  Appt-als  of  Alabama.  Dee.  21,  1911.) 
1.  INSURANCB  (is  594,  624*)— ASSIONMBNT  OF 

Claim  fob  Loss— Right  of  action. 

In  the  abienca  of  any  provision  la  a  fire 
policy  requiring  a  transfer  of  a  claim  under 
tbe  policy  to  be  In  writing,  It  may  be  by  parol, 
and,  tbe  policy  being  a  contract  for  the  pay* 
ment  of  money,  an  aetion  thereon  is  properly 
prosecuted  in  the  name  of  the  par^  really  in- 
terested, under  Code  1907,  |  2489,  providing 
that  actions  on  contracts  for  the  payihent  of 
money  may  be  prosecuted  la  ^e  name  of  the 
party  really  interested,  whether  he  has  Uie  le- 
gal title  or  not 

[Ed.  Note.— For  other  cases,  see  Inanrance, 

Cent  DiK.  «  1455-1458,  16B7-1871:  Dec  DIfr 

§!  594,  624.*!  ^ 
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2.  iNSUBAircx  (I  648*)— Acnons  oh  Pouot— 

Adhissibilttt  or  Btidencb. 

In  an  action  bj  the  aiaignee  of  a  claim  un- 
der a  fire  inaurance  policj,  evidence  ai  to 
whether  other  companies,  having  polities  cov- 
ering the  same  property,  had  paita  elaima  under 
those  policies,  is  inadmissible. 

[Ed.  Note.— For  other  caaea,  lee  Inrarance, 
Dec.  Dig.  I  648.*] 

a.  BVTDEHCB   (S  471*)— OPIKION  BviDBNCB— 

CoH cLtmoN  or  WmiBss. 

In  an  action  by  the  aaalgnee  of  a  claim 
under  fire  insurance  policies,  a  clerk  of  the 
local  agent  of  defendant  was  examined  as  to 
the  drcumatances  attending  the  attaching  of 
slips  on  the  face  of  the  policies,  and  the  making 
of  certain  indorsements  on  them,  and  was  ask- 
ed for  what  purpose  the  policies  were  pat  in 
fiis  poasession.  Beld,  that  the  question  was 
properly  ruled  out  as  calling  for  conclaslon  of 
the  witness,  and  that  the  facta  should  have  been 
brought  out,  leaving  the  jury  to  determine  the 
purpose  and  effect. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  471.*] 

4.  INSTTBANCE  (|  664*)- TBANSFEB  OF  TiTLB— 

Rkuoval  or  Pbopebtt  —  Consent— Estop - 

PKi.  TO  Dent— Evidence. 

In  an  action  on  a  fire  policy,  the  evidence 
showed  that  the  owner  of  insured  personalty 
took  his  policy  to  the  agent  who  Issued  it,  and 
handed  it  to  the  agent's  clerk  In  the  agent's 
presence,  with  a  request  for  a  consent  to  an 
aasisnment  of  interest  to  a  partnership  which 
insnred  had  formed,  and  for  a  permit  for  a 
change  of  location;  that  the  matter  was  re- 
ferred to  the  agent  In  person  who  consented, 
bnt,  after  preparation  by  the  clerk  of  the  prop- 
er  consents,  the  agent  signed  only  the  removal 
permit;  that,  when  the  owner  called  for  the 
policy,  it  was  given  to  him  by  the  clerk,  who 
stated,  in  the  presence  of  the  agent,  that  it 
was  all  right  Held  that,  in  connection  with  evi- 
dence that  the  clerk  acted  as  asaiatant  to  the 
agent,  the  clerk's  testimony  as  to  his  making 
of  the  indorsement  on  the  policy  of  a  consent  to 
a  transfer  of  interest  was  competent  as  show- 
ing an  adoption  by  the  agent,  binding  on  the 
insorer,  of  the  indoraement,  though  unsigned, 
or  as  showiiv  facts  eonstitating  an  estoppel  to 
deny  consent  to  the  traAsfer. 

rfijd.  Note.1 — For  other  cases,  see  Insurance, 
Dec  Dig.  1 664.*] 

B.  iRnnuROi  (|  S76*)— Gon&snt  to  Tkans- 
FBB  or  Intsbest. 

Insurance  policies  provided  that  the  con- 
tracts would  be  void  if  there  was  any  transfer 
of  interest  in  the  property,  and  that  there  could 
be  no  waiver  of  such  provision,  unless  such 
waiver  "shall  be  written  upon  or  attached 
hereto."  Held,  that  the  written  consent  to  the 
transfer  of  the  policies  need  not  be  signed,  but 
that  it  was  sufficient  if  the  agent  indorsed  such 
consent  upon  the  policies,  and  returns  them  to 
the  owner  with  the  assurance  that  they  are 
all  rigbL 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  I  876w*] 

Appeal  from  Clrcalt  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  Sam  GlngoM  against  the  Cos- 
mopolitan Fire  Insurance  Company  on  two 
fire  policies.  Judgment  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded 

The  complaint  Is  In  the  usual  code  form, 
with  the  averment  additionally  that  the  pol- 
icies were  originally  Issued  to  one  David 
Caplan,  and  on,  to  wit,  October  17,  1907,  so 


transferred  and  assigned  aa  to  cotbk  the 
property  belonging  to  Bosen  ft  Caplan. 
Plaintiff  further  avers  that  the  Interest  of 
said  David  Caplan  in  said  poUdea  was  sold, 
transferred,  and  assigned  to  Isaac  Bosen, 
and  by  said  Isaac  Bosen  transferred  and  as- 
signed to  Sam  Gingold,  this  plaintiff,  which 
policies  of  insurance  were  In  force  at  the 
time  the  goods  covered  by  them  were  dam- 
aged or  destroyed  by  fire,  and  after  loss  had 
occurred  said  policies  and  claims  thereun- 
der were  sold  or  assigned  to  this  plaintiff. 

Thompaon  &  Thompson,  tor  appdlaoL  W. 
T.  Hill,  tos  appellee. 

WALKEB,  p.  J.  This  action  was  upon 
two  flre  insurance  policies  originally  issued 
to  one  David  Caplan,  the  averments  of  two 
of  the  counts  of  the  complaint  showing  that 
the  policies  were  so  transferred  and  assigned 
as-  to  cover  property  belonging  to  Bosen  ft 
Caplan,  and  that  the  interest  in  the  policies 
was  sold,  transferred,  and  assigned  to  the 
plaintiff. 

[1]  The  evidence  for  the  plaintiff  tended  to 
show  that  be  became  the  owner  of  the  pol- 
icies after  the  flre.  In  the  absence  of  any 
provision  In  the  policies  requiring  such  a 
transfer  of  ownership  of  a  dalm  under  the 
policies  to  be  In  writing,  it  could  be  made  by 
parol;  and,  the  policies  betog  contracts  for 
the  payment  of  money,  an  action  on  them  la 
projperly  prosecuted  In  the  name  of  the  par- 
ty really  interested.  Code,  |  Insur- 
ance Co.  of  North  America  t.  Forchelmer 
A,  Co.,  86  Ala.  Ml,  5  Sontb.  870;  19  Cyc 
634. 

A  number  of  the  mlings  of  the  court  In 
the  admission  of  evidence  are  assigned  as 
errors.  For  obvious  reasons  some  of  those 
rulings  cannot  be  sustained. 

[2]  It  was  a  wholly  Irrelevant  inquiry  as 
to  whether  other  companies  having  policies 
covering  the  same  property  had  paid  claims 
under  those  policies,  and  evidence  to  this 
effect  should  not  have  been  admitted  over 
objections  duly  interposed  by  the  defendant. 

[3}  A  clerk  in  the  employment  of,  the  lo- 
cal agent  of  the  defendant  was  examined  In 
reference  to  the  circumstances  attending  the 
attaching  of  slips  on  the  face  of  the  policies 
and  the  making  of  certain  Indorsements  on 
them.  The  witness  having  stated  that  he 
remembraed  that  the  policies  were  given  to 
him,  he  was  asked,  "For  what  purpose  were 
they  put  in  your  possession?"  An  objection 
to  this  question  was  overruled,  and  the  wit- 
ness was  permitted  to  answer  it.  The  ques- 
tion was  calculated  to  elldt,  and  in  fact  did 
elicit,  a  statement  of  the  conclusion  or  opin- 
ion of  the  witness  on  the  subject  The  facts 
of  the  occtirrence  should  have  been  brought 
out,  leaving  It  for  the  Jury  to  determine  Its 
purpose  and  effect.  It  Is  not  denied  that 
there  were  other  rulings  made  In  admitting 
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evidence  which  are  subject  to  criticism;  but 
a  detailed  review  of  them  Is  not  deemed 
necessary,  as  the  questions  presented  may 
be  avoided  in  another  trial. 

H]  The  principal  contested  question  in  the 
case  was  as  to  the  legal  sufficient  of  the 
evidence  to  show  that  the  indorsements 
above  referred  to  became  j>arts  of  the  poli- 
cies sued  on.  Bach  of  the  poUdes  contain- 
ed the  following  provisions:  "This  oitire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon,  or  added  hereto,  shall 
be  void  *  *  *  if  any  change,  other  than 
by  the  death  of  an  insured,  take  place  In  the 
interest,  title,  or  possession  of  the  subject  of 
Insurance  »  *  •  whether  by  legal  pro- 
cess or  Judgment  or  by  voluntary  act  of  the 
insured,  or  otherwise.  •  *  •  This  policy 
is  made  and  accqtted  snhject  to  tlie  forego- 
ing stipulations  and  conditions,  together 
with  SDCh  other  provisions,  agreements,  or 
condlOons  as  may  be  Indorsed  hereon  or  add- 
ed hereto,  and  no  officer,  agent,  or  other  rep- 
resentative of  this  company  shall  have  pow- 
er to  waive  any  provision  or  condition  of 
this  policy  except  such  as  by  the  terms  of 
this  policy  may  be  the  subject  of  agreement 
Indorsed  hereon  or  added  hereto,  and  as  to 
audi  provisions  or  conditions  no  officer, 
agent,  or  repres^tatlve  shall  have  sach  pow- 
er or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions  unless  such 
waiver,  If  any,  shall  be  written  upon  or  at- 
tached  hereto,  nor  shall  any  privilege  or 
permission  afTecting  the  insurance  under  this 
policy  exist  or  be  dalmed  by  the  insured 
unless  so  written  or  attached."  On  each  of 
the  policies  offered  in  evidence  was  an  in- 
dorsement, In  part  printed  and  the  remain- 
der written,  the  written  fwrt  being  In  Ital- 
ics, as  follows:  "Consent  by  coiB|)any  to  as- 
signment of  Interest — The  Cosmopolitan 
Fire  Insurance  Co.,  of  New  York,  hereby 
consents  that  the  Interest  of  David  Oaplan 
as  owner  of  the  property  covered  by  this 
policy  be  assigned  to  Rosen  d  Gaplan.  Dat- 
ed Oct.  nth,  1907.   ,  Signature* 

for  Company."  There  was  also  on  the  back 
of  each  of  the  policies  a  printed  form  of 
"Assignment  of  Interest  by  Insured,"  which 
was  dated  October  17,  1907,  but  was  un- 
signed, and  the  name  of  David  Caplan  was 
vrritten  In  the  space  left  for  the  name  of 
the  assignor,  and  the  words  "Rosen  ft  Cap- 
lan" were  wrlttoi  In  the  space  left  for  the 
name  of  the  assignee.  To  the  face  of  each 
of  the  policies  was  attached  a  "removal  per- 
mit," bearing  the  same  date,  which  author- 
ized the  removal  of  the  insured  property 
from  one  location  to  another.  It  was  not 
questioned  that  the  removal  permit  slip  be- 
came a  pork  of  each  of  the  policiee. 

In  reference  to  the  Indorsements  found  on 
the  policies,  there  was  evldrace  tending  to 
show  the  following  state  of  facts:  The  Un- 
derwriters Real  Estate  &  Rental  Company, 
a  corporationf  vai  the  Pendant's  agent  in 


Birmingham,  having  authority  to  issue  poli- 
cies, and  to  grant  removal  pefmlts  and  to 
consent,  in  behalf  of  the  defendant,  to  an 
assignment  of  his  Interest  the  insured. 
The  policies  sued  on  were  Issued  in  tba  de- 
fendant's name  by  that  company  as  its  agent. 
In  October,  1007,  David  Caplan,  the  insured 
named  In  the  policies,  having  removed  the 
Insured  property  to  another  location  and 
formed  a  partnership  In  business  with  one 
Rosen,  carried  the  two  policies  to  the  office 
of  the  agent,  and  handed  them  to  one  Hester- 
ly,  who  was  a  clerk  In  the  employment  of  the 
agent,  and  intrusted  by  it  with  much  of  the 
detail  ahd  clerical  work  of  the  business. 
George  R^^lds,  the  managing  officer  of  the 
agent  company,  and  the  person  designated 
by  that  company  to  have  charge  of  the 
agency  for  the  defendant,  was  In  the  office 
at  the  time.  Oaplan  informed  Hesterly  of 
his  removal  of  the  Insured  property  and  of 
his  desire  to  transfer  the  policies  to  the  firm 
of  Rosen  &  Gaplan.  Hesterly  mentioned  to 
Reynolds,  In  the  prraence  of  Caplan,  that  the 
latter  wanted  a  transfer  of  the  policies,  and 
Reynolds  said,  "AU  right."  Gaplan  left  the 
policies  at  the  agent's  office.  A  few  days 
later  he  called  there  for  them,  and  was  In- 
formed by  Hesterly  that  they  were  not  readly. 
Hester^  ffiled  out  the  blank  removal  permit 
slips  and  attached  them  to  the  policies,  and 
also  filled  out,  as  above  stated,  the  Indorse- 
ments on  the  policies,  and,  after  he  had  done 
so,  placed  the  policies  on  the  desk  of  Mr. 
Reynolds.  Reynolds  signed  the  removal  per- 
mit slips,  but  the  Indorsements  of  "consent 
by  company  to  assignment  of  Interest"  were 
not  signed.  Caplan  again  called  for  the  pol- 
icies about  a  week  later,  and  they  were  de- 
livered to  him  by  Hesterly  with  the  state- 
ment that  they  were  all  right ;  Reynolds  be- 
ing in  the  office  at  the  time,  and  where  he 
could  see  and  hear  what  occurred. 

Under  the  circumstances  disclosed,  the 
court  did  not  err  In  admitting  the  testimony 
of  Hesterly  In  reference  to  his  making  the 
indorsements  on  the  policies,  on  the  ground 
that  he  was  not  shown  to  be  an  ag«it  of 
the  defendant  or  to  have  any  anthori^  to 
act  in  Its  behalf.  To  Justify  the  admissicn 
of  that  testimony,  it  is  not  necessary  to  de- 
t«rmine  whether  the  evidence  as  to  the  agen- 
cy of  Hesterly's  employer  and  as  to  the  du- 
ties Intrusted  to  him  by  his  employer  was 
such  that  from  the  nature  and  scope  of  tlie 
business  committed  to  the  agent  it  might  be 
implied,  as  necessary  to  the  proper  transac- 
tion and  carrying  on  of  that  business,  that 
the  agent  was  authorized  to  appoint  snb- 
agents,  and  that  Hesterly  was  such  a  sub- 
agent,  with  authority  to  bind  the  principal 
by  such  dealings  as  he  had  with  the  policy 
holder  in  reference  to  the  policies.  Insurance 
Company  of  North  America  v.  Thornton,  130 
Ala.  222,  30  South.  614,  66  L.  R.  A.  547,  88 
Am.  St  Rep.  SO ;  Johnson  v.  iBtna  Ins.  Co., 
123  Oa.  404,  51  S.  Ei  339,  107  Am.  St  Rep. 
92,  128>  TtM  evidence  was  such  aa  to  sup- 
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port  am  iatvrmee  that  Sestetly  did  tbe  pure* 
I7  clerical  work  of  fllUiig  out  the  blanks,  and 
titat  In  bis  deaUngB  with  the  insured  he  &ct- 
ed  as  010  clerk  or  assistant  of  the  manager 
of  the  agency,  so  as  to  make  the  dealings 
really  those  of  the  igent  itself;  that  Rey- 
nolds, having  signed  the  removal  pwmlt 
blank  attached  to  the  policies  left  on  his  desk 
and  having  allowed  the  policies,  with  the  In- 
dorsements on  them  Killed  ont  as  above  stat- 
ed, to  be  retomed  to  the  policy  header  in  his 
presence  with  the  assurance  from  the  dtark 
that  the  policies  were  all  right,  could  be  re* 
garded  as  having  adopted  those  indorsements 
as  his  own,  and  as  having,  throngh  the  clerk 
as  his  monthplece,  assured  the  policy  holder 
that  all  had  been  done  vrtilch  was  required 
to  effect  the  purposes  for  which  the  policies 
had  been  left  at  the  agent^s  office. 

[S]  The  provisions  above  quoted  do  not  pre- 
scribe the  mode  of  evidencing  the  insurer's 
omsent  to  a  change  in  the  benefldarlea  fur- 
ther  than  that  an  agreement  on  that  subject 
■Uiall  be  written  upon  or  attadied  hereto." 
It  is  not  reqnlred  that  snch  writing  be  sign- 
ed  by  the  agent  The  resnlt  is  to  leave  the 
ft>rm  of  the  writing  to  the  agent  When  the 
holda  of  vacb  a  policy  Informs  a  duly  au- 
thorized agent  of  the  insurer  of  his  desire  to 
get  the  insnrer*a  consent  to  a  change  of  bene- 
fldarlea, and  the  agent  makes  or  has  made 
such  Indorsements  upon  the  policy  as  those 
above  quoted,  and  returns  the  poltey  in  that 
OHtdltlon  to  the  policy  holder  with  the  as- 
surance that  It  is  all  right,  the  consent  of 
the  insnrw  to  such  a  proposed  cbai^  may 
be  regarded  as  "written  upon"  the  poller 
within  the  meaning  of  the  above  quoted  re- 
qairemaits  <m  the  subject  L'Bngle  v.  Scot- 
tish Union,  etc,  Ins.  Co.,  48  Fla.  82,  87  South. 
482,  67  L.  B.  A.  (N.  S.)  681.  Ill  Am.  St  Bep. 
70.  If  the  correctness  of  this  eoncln^n 
could  be  regarded  as  questionable,  yet  it 
would  have  been  proper  to  admit  the  evi- 
dence referred  to  as  furnishing  the  basis  of 
an  estoppel  upon  the  defradant  to  question 
the  snfllciency  of  the  consent  to  a  change  of 
benefldarles  so  evidenced.  Dupny  v.  Dela- 
ware Ina.  Co.  ^  a)  68  Fed.  680;  Manches- 
ter V.  Guardian  Assnrance  Co.,  151  N.  T.  88, 
40  N.  B.  381.  66  Am.  St.  Rep.  600 ;  ft  Cooley's 
Briefs  on  Ins.  Iaw,  2817.  The  insistence  in 
belialf  of  the  an;>eUant  that  the  trial  court 
slHmld  have  given  the  general  affirmative 
<Aarge  requested  Igr  it  Is  based  upon  a  con- 
stmctbm  of  the  evidence  in  the  case  much 
at  variance  with  what  has  been  said  above 
on  the  subject  We  are  of  opinion  that  the 
refusal  to  give  that  charge  was  proper. 

It  la  not  deemed  necessary  to  a  proper  dla- 
posltloD  of  the  case  on  another  trial  to  re- 
view othor  rulings  which  have  been  assigned 
as  errors. 

Because  of  the  errors  above  mentioned,  the 
Judgment  must  be  reversed. 
BevOTsed  and  remanded. 


(129  La.) 
No.  19,222. 
STATE  v.  OTERL 
In  re  WATSON.  Warden,  et  aL 
(Supreme  Conrt  of  X«uisiana.  Jan.  2r  1912.) 

(SvUaliua  hjf  EditorM  Stat.) 

1.  INSAITB  PxBsons  (|  86*)— Cbiubs— CoN- 

FIKTEMENT  OF  INSANE  CbIMINALB. 

Act  No.  105  of  1896  requires  that,  when 
any  convict  servii^  a  penitentiacy  sentence 
shall  become  insane,  the  warden  and  clerk  of 
the  board  of  control  shall  petition  the  district 
conrt  where  the  penitentiary  is  located,  show- 
ing the  insanity  of  such  convict,  and  praying 
for  his  interdictioD  and  removal  to  the  insane 
aaylam.  Act  No.  264  of  1910,  |  4,  provides 
that,  where  a  person  has  been  committed  to 
an  msane  asylum  who  becomes  insane  after 
his  conviction  for  a  crime  punishable  by  im- 
prisonment or  death,  he  shall  not  upon  regain- 
ing sanity  be  liberated.  Hdd,  that  the  only 
court  hanng  jarisdictlon  of  a  petition  to  have 
an  insane  person  under  death  sentence  re- 
moved to  the  insane  hospital  was  the  court 
having  jurisdiction  of  the  penitentiary  wherein 
the  convict  was  confined,  and  not  that  in  which 
he  was  convicted,  its  jurisdiction  ceasing  after 
judgment  of  conviction  and  removal  of  accused 
to  the  custody  of  the  penitentiary  authorities. 

[Eld.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig,  i  86.*]  • 

2.  Insane  Pbbsons  (>  86*)— Chimes— Con - 

nNEMENT  OF  INSANE  CRIUINALS. 

Act  No.  264  of  1910,  S  4,  providing  that 
one  committed  to  the  hospital  for  the  insane, 
who  becomes  insane  after  his  convlettou  for  a 
crime  punishable  by  imprisonment  or  death, 
shall  not  be  liberated  upon  regaining  his  sanity, 
contemplates  that  there  is  a  mode  by  which  the 
sanity  of  a  convict  sentenced  to  death  may  be 
passed  upon  in  tiie  intervsl  between  his  sen- 
tence snd  ezecatlOD. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  i  66.*] 

Petition  by  Eugene  B.  Watson,  Warden  of 
Louisiana  State  Penitentiary,  and  Q.  Kligore, 
Clerl£  and  Secretary  of  the  Board  of  Control 
of  the  State  Penitentiary,  for  the  removal  of 
Frank  Oterl,  an  Insane  convict,  to  the  Insane 
Hospital.  On  application  for  certiorari,  and 
mandamus  to  review  a  judgment  sustaining 
an  exception  to  the  petition.  Rule  made 
absolate  and  mandamus  Issued. 

See,  also,  128  La.  939.  66  South.  682. 

Walter  Gulon,  Atty.  Oen.,  and  Henrianes 
&  Otero  (G.  A  Gondran,  of  counseQ,  for  re- 
lators. 

PBOVOSTT,  J.  [1]  Act  105^  p.  168,  of 
1886,  provides  that: 

"Whenever  any  convict  ser^g  a  sentence  in 
the  penitentiary  shall  become  insane,  it  shall 
be  the  duty  of  the  warden  of  the  penitentiary 
together  with  the  clerk  of  the  board  of  control 
to  present  a  petition  to  the  district  .court  where 
the  penitentiary  Is  located  setting  forth  the 
insanity  of  such  convict  snd  praying  for  his 
interdiction  and  removal  to  the  Ai^faui  for  the 
Insane." 

The  warden  and  Ae  derk  of  the  peniten- 
tiary i^esented  a  petition  under  the  said  act 
to  the  district  court  of  the  parish  of  'EaAt 
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Baton  Ronge,  wbere  the  atate  penitentiary  is 
located,  representing  that  a  convict  namecL 
Frank  Oterl,  who  bad  been  tried  and  sen- 
tenced to  deatb  bf  tbe  district  court  of  tbe 
parish  ot  IbervlU^  and  was  in  the  penlt«i- 
tlary  awaiting  execution  of  the  sentence, 
bad  become  Insane,  and  asking  that  said  con- 
vict be  interdicted  and  removed  to  tbe  Asy- 
lum for  tbe  Insane^ 

Tbe  district  attorney  for  tbe  parish  of  Iber- 
ville filed  an  exception  to  tbe  Jurisdiction  of 
tbe  court  of  E^ast  Baton  Bouge,  on  tbe  ground 
that  the  only  court,  if  any,  having  Jurisdic- 
tion of  tbe  matter  was  that  of  Iberville,  by 
which  tbe  convict  had  been  tried  and  sen- 
tenced. The  court  sustained  tbe  exceiition, 
and  the  matter  is  now  before  this  court  on 
application  for  writs  of  certiorari  and  man- 
damns  to  the  Judge  of  tbe  district  court  of 
Bast  Baton  Rouge. 

In  Justlflcation  of  bis  ruling,  tbe  learned 
respondent  Judge  says  that  the  said  Act  100 
'  of  1896  was  not  intended  to  provide  for  cases 
where  the  convict  baa  been  sentenced  to 
death,  but  only  for  cases  wbere  he  has  been 
sentenced  to  a  term  In  the  penitentiary.  And 
this  is  tnie^  to  the  extent  that  at  tbe  time 
the  said  act  was  passed  ocmvlcts  sentenced 
to  death  were  kept  In  thei  parish  Jails  until 
execution  of  the  sentence,  and  were  not  sent 
to  the  penitentiary,  and  bence  this  law  could 
not  have  been  Intended  to  bare  application 
to  them.  Tbey  are  now  sent  to  the  penitoi- 
tlary  by  Tirtne  of  Act  61,  p.  107,  of  1910, 
which  requires  tbe  death  sentence  to  be  exe- 
cuted within  the  walls  of  the  penitentiary 
by  tbe  warden  or  his  deputy. 

In  the  case  of  State  ex  rel.  Lyons  t.  Chre- 
tien, Judge,  114  La.  81,  8S  South.  27,  this 
conrt  held  that  a  prisons  under  sentence  of 
death  was  without  right  to  provoke  an  In- 
quiry Into  hl8  sanity ;  and  the  court  added 
tiiat  In  the  case  of  convicts  sentenced  to  the 
penitentiary  special  provision  had  been  made 
by  the  Act  of  1896  for  tbe  setting  oa  foot  of 
such  Inquiry,  and  that  "reasonlz^  from  anal- 
ogy a  similar  Initiative  should  be  left  to  the 
custodian  of  convicts  sentenced  to  death." 

Act  264.  p.  4S4,  ot  1010.  {I  4,  provides  that: 

"Wbere  a  person  has  been  committed  to  tbe 
Hospital  for  the  Insane,  who  becomes  insane 
after  his  conviction  for  a  crime  punishable  by 
imprisonment  in  the  penitentiary  or  b;  deatb, 
he  shall  not  upon  regaining  his  sanity  be  re- 
stored to  liberty,"  etc. 

[2]  This  law  evidently  contemplates  that 
there  la  some  mode  by  which  in  tbe  Interval 
between  sentwce  and  execution  the  sanity 
of  a  convict  may  be  pronoimced;  and.  In  tbe 
nature  of  things,  tbe  only  court  having  juris- 
diction is  that  having  Jurisdiction  of  tbe  place 
prescribed  by  law  for  the  det^tlon  of  tbe 
convict  Tbe  Jurisdiction  of  the  court  that 
tried  and  sentenced  the  convict  necessarily 
ceases  when  the  convict  by  operation  of  taw 
passes  out  of  its  control  and  under  that  of 


the  officers  ot  the  penitentiary.  See^  to  that 
effect,  Lyons  v.  Chretien,  Judge,  supra. 

Let  the  rule  nisi  herein  heretofore  issued 
be  made  absolute,  and  the  writ  of  mandamus 
issue  aa  prayed. 


(129  La.) 
No.  19.189. 
STATE  V.  LOUVIBR  et  at 
(Supreme  Court  of  Louisiana.   Jan.  2,  1012.) 

(ByUahut  ly  the  Oottrt.} 

1.  Cbiuinai,  Law  1036*)— App>ai<— Psxa- 

ENTATION  OF  QUESTION  IH  LOWKE  CfmWT— 

It  is  no  ground  for  the  reversal  of  a  con- 
viction that  defendant  allowed  hearsay  evidence 

to  go  to  tbe  jury  without  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  2639-2641;  Dec.  Dig.  | 
1036.*] 

2.  CaiHiNAX,  Law  (i  9S8*)— New  Tuai.— 
PBOOEEonras  lo  Pbocitsb— SumciEHOT  or 
Atfidavitb. 

The  rule  Is  well  settled  tbat  the  unsup- 
ported affidavit  of  tbe  accused  to  a  motion  for 
a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  ia  insufficient;  that  it  must  be  cor- 
roborated by  that  of  the  newly  discovered  wit- 
ness, if  possible;  that  the  failure  to  furnish 
such  corroborative  affidavit  must  be  explained 
or  accounted  for;  and  tbat  the  refusal  of  a 
new  trial  will  not  be  disturbed,  when  neither 
the  witness  nor  his  affidavit  Is  produced  on  tbe 
hearing  of  the  motion. 

[Ed.  Note.— For  ether  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2396-2408;  Dea  Dig.  f 
958.*] 

Appeal  from  Eighteenth  Judicial  Dtstrlct 
Court,  Parish  of  Acadia;  WllUam  Campbell. 
Judge. 

Joseph  Louvier  and  others  were  convicted 
of  stealing  a  calf,  and  appeal.  Affirmed. 

C.  B.  De  Bellevue  (Percy  T.  Ogden.  of 
counsel),  for  appellants.  Walter  Oulon,  Atty. 
Gen.,  and  John  J.  Roblra,  Dist  Atty.  (O.  A. 
Gondran,  of  counsel),  for  the  State. 

MONROE,  J.  Defendants  prosecute  this 
appeal  from  a  conviction  aud  sentence  for 
stealing  a  calf.  The  only  bill  of  exceptioa 
tbat  we  find  in  tbe  record  was  t&kea  to  the 
overruling  of  a  motion  for  new  trial.  It  la 
therein  alleged: 

(1)  Tbat  defendants  were  convicted  on  cir- 
cumstantial and  hearsay  evidence;  and  (2) 
that  they  had  discovered  new  and  material 
evidence  after  tbe  trial. 

The  trial  Judge,  in  signing  the  bill,  glvee 
tbe  following  reasons  for  oTerruUng  tbe  mo- 
tion, to  wit: 

"The  evidence  In  said  case  was  conclusive  as 
to  the  guUt  of  said  defendants,  and  was  posi- 
tive, although  some  hearsay  evidence  went  to 
tbe  jury,  without  any  objection  on  the  part  of 
the  attorney  of  said  defendants;  bat  the  evi- 
dence was  ample  for  conrlctlon,  and  which  was 
positive  and  direct  evidence.  As  to  tbe  ques- 
tion of  newly  discovered  evidence,  to  prove 
tbat  the  said  calf  was  seen  after  said  parties 
were  charged  with  tbe  stealing,  that  point  waa 
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bronsht  out  before  the  Jar;,  and  evidence  of 
one  of  the  witnesses  named  m  ^e  motion  vas 
admitted  by  the  district  attorner,  on  a  motion 
for  continuance,  said  ^tnesi  belns  one  Le- 

S'enne,  the  same  person,  and  was  alio  proven 
17  another  witness  at  said  triaL" 

[1. 2]  It  is  no  grotmd  tor  the  reversal  of 
I  oonvictlon  that  the  defendant  has  allowed 
hearsay  evidence  to  go  to  the  Jnry,  without 
objection.  Mart's  Cr.  Jor.  of  La.  S  419.  The 
motloD  for  new  trial  does  not  state  that  the 
newly  discovered  vritnessee  were  within  the 
Inrlsdlction  of  the  court,  or  that  there  was 
no  other  witness  by  whom  the  fact  referred 
to  in  the  motion  could  have  been  proved- 
And  the  record  shovrs  that  counsel  for  de- 
fendants moved  for  a  continuance,  on  the 
ground  that  one  of  their  witnesses,  Portalls 
Lejeane,  was  absent,  and  that,  if  present,  he 
would  testify  that  the  calf  in  question  was 
seen  two  days  after  it  was  said  to  have  been 
stolen,  whereupon  the  district  attorney  ad- 
mitted that,  if  present,  he  would  so  testify. 
Again,  the  aflfldavlt  of  the  accused  Is  wholly 
uncorroborated,  and  the  rule  la  well  settled 
that  the  unsupported  affidavit  of  the  accused 
to  the  motion  is  insufficient,  and  must  be  cor- 
roborated by  the  affidavits  of  others — of  the 
newly  discovered  witnesses  themselves,  if 
possible;  that  the  failure  to  furnish  the  affida- 
vits of  the  newly  discovered  vrltnesses  must 
be  explained  or  accounted  for;  and  that  the 
refusal  of  a  new  trial  will  not  be  disturbed, 
wh^  neither  the  witnesses  nor  their  affida- 
vits are  produced  on  the  taearins  of  the  mo- 
tion. Marr's  Cr.  Jur.  of  La.  p.  831,  and  au- 
thorities there  cited. 

Judgment  affirmed. 


(128  La.) 
No.  19.154. 
STATB  T.  BAQLBT. 
(Snprme  Court  of  Lonlalana.   Jan.  2,  1912.) 

(EyUalnu  hy  t\e  Omtrt.) 
CmaHAii  Law  (|  1182*)— Appkal—Dibposi- 

tlOH  OF  CaUBK— ATFIBUAnCE. 

Every  appeal  must  have  a  basis,  and  when, 
In  a  criminal  trial,  no  Mil  of  exceptions  has 
been  reserved,  no  motion  in  arrest  of  jadement 
made,  nor  any  assignment  of  error  alleged,  and 
so  error  appears  on  the  face  of  the  record, 
the  appeal  having  no  basis  upon  which  to  rest, 
the  Judgment  will  not  be  diatorbed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  \%  8208-8206;  Dec.  Dig.  1 
1182.*] 

^ipMl  from  First  Judicial  District  Court, 
Futeh  odC  Caddo;  Thomas  Bletcb»  Bell, 
Jodge. 

&  B.  Baglv  was  oouTlcted  of  keeping  a 
gnc  and  tippling  shop  and  of  retailing  In- 
toxlcanta.  and  aiq)eal8.  Afflrpied. 

Blanchard  &  Scheen,  for  appellant  Wal- 
ter Guion,  Atty.  Gen.,  and  J.  M.  Foster,  Dlst 
Atty.  (G.  A.  Gondran,  of  counsel),  for  the 
State. 


BREAUX,  C.  J.  The  defendant  was  pro- 
ceeded against  on  the  charge  of  keeping  a 
grog  and  tiling  shop  and  of  retailing  intoxi- 
cants. 

From  a  sentence  condemning  blm  to  pay  a 
fine  of  $3S0,  costs,  and  to  serve  90  days  on 
the  public  road,  and,  in  default  of  payment, 
to  serve  an  additional  90  days,  be  appealed.' 

Defendant  filed  a  motion  fi>r  a  bill  of 
particulars. 

The  district  attorney  complied  with  the  bill 
of  particulars. 

It  does  not  appear  that  any  objection  was 
filed  to  the  answer  of  the  prosecuting  officer 
as  Insufficient 

There  Is  no  bill  In  the  record. 

It  is  well  settled  In  jurisprudence,  when  no 
bill  of  exceptions  is  taken,  no  motion  In  ar- 
rest filed,  nor  an  assignment  of  error,  no  er- 
ror appearing  on  the  face  of  the  record,  the 
verdict  and  the  Judgment  wUl  not  be.  dis- 
turbed. 

That  being  the  case  here.  It  only  remains 
for  us  to  affirm  the  Judgment 

For  reaaona  stated,  the  Judgment  la  af- 
firmed. 


(129  La.) 
No.  18.657. 

BONNABEIi  T.  METATRIE  CYPRESS  CO. 
(Supreme  Court  of  Louisiana.    Dec.  11,  1911. 
Behearing  Denied  Jan.  15,  1912.) 

iSyliahut  hy  Editoriai  Staff.) 

1.  LANni:.0BD  ARD  Tenant  (I  229*)— Rkn-t— 
Attachment— CoHDmons  FnECEDXNT— No- 
tick  OF  Demand. 

Where,  though  the  lease  required  the  les- 
see to  pay  rent  notes  on  the  1st  of  the  succeed- 
ing month,  and  made  all  of  them  at  once  pay- 
able if  any  one  of  them  was  not  promptly  paw, 
the  lessor  uniformly  for  some  17  months  per- 
mitted the  lessee  to  pay  the  notes  from  3  days 
to  aboat  a  month  after  they  were  due,  the  les- 
sor sbould  have  presented  the  notes  for  pay- 
ment before  suIuIb;  out  provisional  seizure  m 
connection  with  a  suit  on  the  notes,  especially 
where  the  notes  were  not  payable  at  a  particu- 
lar bank  or  place. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  8S  94S-974:  Dec.  Dig.  f 
229.*] 

2.  Costs  (|  42*)— Effect  of  Tehdbb. 

'niiere,  in  an  action  on  overdue  rent  notes, 
the  money  tendered  by  the  tenant  at  trial  to 
satisfy  the  notes  was  not  deposited  in  court 
and  the  tender  was  not  a  legal  tender,  the  costs 
of  the  suit  on  the  notes  should  be  taxed  to  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  S8  137-164;  Dec  Dig.  S  42.*] 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  JeflEerson;  Prentice  E. 
Edrington,  Judge. 

Action  by  Alfred  Bonnabel  against  the 
Metairle  Cypress  Company,  accompanied  by 
a  provisional  seizure.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed  on 
muin  demand,  and  set  aside  as  to  provision- 
al seizure. 
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H.  L.  Favrot  (Lewli  B.  Grabam,  of  coun- 
sel), for  appellant.  L.  H.  Marrero,  Jr.,  for 
at^ieUea 

PBOVOSTT,  J.  [1]  For  dlspoBlns  of  thla 
ease^  a  detailed  statement  of  the  fticts  la 
not  necoaary.  A  mere  general  oaOlne  of 
them  will  8n£Soe.  Plaintiff  made  a  lease  to 
defendant,  and  dtfendant  execnted  notes  for 
the  monthly  Installments  of  the  rent,  pay- 
able at  Che  end  of  eadi  montli;  that  U  to 
say,  on,  the  Ist  of  the  sncceedlng  month. 
The  contract  contained  the  stipulation  that 
all  the  notes  should  become  due  In  case  any 
one  of  them  was  not  paid  promptly.  At  the 
Institution  of  this  suit,  20  of  these  notes  had 
been  paid,  and  18  were  unpaid,  of  which  8 
were  past  due  The  demand  la  for  the  ag- 
gregate amount  of  the  unpaid  notes,  $3,490, 
and  Is  accompanied  1^  provisional  seizure. 

On  receiving  notice  of  this  salt,  defendant 
promptly  tendered  payment  to  plaintiff  of 
the  three  past-due  notes,  and  plaintiff  refus- 
ed to  accept 

The  stipulation  for  the  iwompt  payment  of 
the  notes  was  honored  by  the  parties  more 
In  the  braach  than  in  the  observance.  The 
note  for  March,  1908,  waa  paid  April  3, 1908; 
that  for  April,  May  1st;  that  for  May,  June 
4th;  that  for  June,  July  2d;  that  for  July,  Au- 
gust 3d;  that  for  August,  Seiitember  28d ;  that 
for  September,  October  6th;  those  for  Octo- 
ber and  November,  December  2d;  that  toT 
December,  January  24,  1909;  that  for  Jan- 
uary, February  11th;  that  for  February. 
March  27th;  that  for  March,  April  29th; 
those  for  April,  May,  and  June,  August  0th ; 
that  for  August.  Septembv  8th;  and  that 
for  Septenber,  October  11th.  Defendant  con- 
teads  that,  having  consented  in  the  past  to 
this  lax  mode  of  dealing,  plaintiff  was  pre- 
duded  from  suing  out  a  provisional  seizure 
without  at  least  making  an  amicable  de- 
mand of  payment. 

In  the  case  of  Standard  Brewing  Co.  v. 
Anderson,  121  La.  985,  46  South.  926,  this 
court  held,  quoting  syllabns: 

"Where,  month  after  month,  the  leBSor  has 
been  recemng  payment  for  the  rent  a  few  days 
later,  without  objection,  if  be  desires  in  the 
futnre  to  liold  the  leBsee  itrictly  to  payment  on 
the  day  the  rent  falls  dne,  he  must  give  him  no- 
tice to  that  effect;  otherwise,  the  lessee  will 
not  be  in  legal  default  from  delaying  the  usual 
time." 

That  dedsion  Is  cimdualve  of  the  present 
case. 

Defendant's  manager  testifies  that  on  two 
occasions  he  offered  to  pay  this  accrued  rent 
to  plaintiff,  and  that  each  time  plaintiff  put 
blm  off.  Plaintiff  denies  this.  But  plaintiff 
does  not  pretend  to  have  presented  the  notes 
to  defendant  for  payment  The  notes  were 
not  payable  at  any  banlL  or  other  designated 
place,  which  made  it  all  the  more  necessary 
that  ill  view  of  the  past  course  of  dealing 
between  the  parties,  i^intlff  should  present 


them  fox  payment  before  aaing  aot  provision- 
al sdzure. 

[2]  The  costs  of  the  main  demand  must 
fall  on  defendant  as  the  tender  made  was 
not  a  legal  tender,  and  the  money  was  not 
deposited  In  court  As  all  the  notes  are  now 
past  due^  the  jud^ent  mnat  be  for  the  full 
amount  sued  for. 

It  la  therefore  ordered,  adjudged,  and  de- 
areed  that  the  judgment  appealed  from  be 
affirmed  In  so  far  as  it  condemns  defendant  to 
pay  the  amount  sned  for  and  the  costs  of 
the  main  demand,  and  that  it  be  set  aside  in 
so  far  as  It  maintains  the  provisional  seizure 
and  condemns  d^endant  to  pay  the  costs  of 
same;  and  It  Is  further  ordered,  adjudged, 
and  decreed  that  the  plaintiff  pay  the  costs 
of  the  said  provisional  seizor^  as  well  as 
those  of  the  nwesent  appeaL 


(129  La.) 
No.  19,157. 
BOUSSEL  V.  DOBNIBB  et  aL 
In  re  BOUSSEL. 
(Sniireme  Court  of  Louisiana.   Nov.  27,  IBU. 
Behcaring  Denied  Jan.  IS,  1012:) 

(Syllabttt  Tty  the  Court.) 

EuBcnoRS  (I  154*)— NouztATiotTS— Bxviaw 
or  FBocnniiTos  bt  Goubtb. 

In  the  absence  of  sny  statute  giving  them 
ariRdictio&,  the  conrts  have  no  power  to  inter- 
ere  with  the  judgments  of  the  committees  and 
tribunals  of  established  political  parties  in  mat- 
ters of  party  government  and  discipline.  The 
same  rule  applies  to  primary  election  laws. 
Under  the  eziating  primary  taws  of  Louisiana, 
no  appeal  to  the  courts  Is  authorized  until  after 
the  returns  of  the  election  have  been  promul- 
gated, and  after  the  proper  committee  has 
acted  on  the  protests  of  candidates;  and 
the  fuoctiong  of  political  committees  as  to  nom- 
ination papers  in  proper  statutory  form  are 
purely  ministerial.  The  courts  have  jurisdic- 
tion to  compel  the  performance  of  such  minis- 
terial functions,  and  to  prevent  usarpation  of 
power  by  such  committees, 

[Ed.  Note.— For  other  cases,  see  Blections. 
Cent  Dig.  1 136;  Dec.  Dig.  1 154.*] 

Action  1^  C&irlstopher  Bousad  against  Jos- 
eph B.  Dornier  and  others.  Application  1^ 
plaintiff  for  writs  of  mandamus  and  certlo> 
rarl.   Application  dismissed,  with  costs. 

Benjamin  B.  Forman  and  B.  H.  Farrar,  for 
relator. 

LAND,  J.  Relator  and  Joseph  B.  Domler. 
of  the  parish  of  St  James,  filed  with  the 
chairman  of  the  Democratic  parish  commit- 
tee their  respective  notifications  of  their  in- 
tention to  become  candidates  at  the  next  en- 
suing primary  election  for  the  Democratic 
nomination  for  the  office  of  sheriff  of  aald 
parish.  Relator  filed  his  protest  before  said 
committee  against  tiiat  body  receiving  or 
filing  the  said  notification  of  Dornier,  and 
against  his  name  being  printed  on  the  ticitets 
to  be  diatrlbuted  by  said  committee  at  said 
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primary  election,  on  tbe  ground  tbat  said 
Domler,  having  acted  as  a  deputy  registrar 
of  voters  In  and  for  tbe  parish  of  St.  James, 
WEB  prohibited  from  becoming  a  candidate  by 
tbe  proTlsIona  of  Aat  96  of  1906,  reading  ae 
folIowB,  viz.: 

"Tbe  registrar  of  voters  and  his  clerks  ap> 

Kioted  nnder  the  provisions  of  this  act  shall  be 
DS  fide  voters  of  the  parish,  and  shall  not  be 
eligible  to  any  elective  office,  state,  parochial 
or  municipal,  during  their  term  of  office  and  for 
three  months  after  the  expiration  thereof,  or 
after  their  resignation,  if  tney  should  resign." 

The  Democratic  pariah  committee  by  a 
majority  vote  refused  to  consider  the  protest 
of  tbe  relator.  Thereupon  the  relator  filed 
a  petition  In  tbe  twenty-seventb  Judicial  dis- 
trict court  for  the  parish  of  St  James  recit- 
ing the  facts,  and  applying  for  writs  of  In- 
junction, problbltiug  said  committee  and  the 
members  thereof  from  allowing  said  Domler 
to  become  a  candidate  and  from  printing  bis 
name  on  the  ballots  to  be  used  at  the  next 
primary  election  for  tbe  Democratic  nomina- 
tion for  sheriff  of  said  parlsb;  and  praying 
that  said  lnJun(tion  be  perpetuated,  and  the 
action  of  the  committee  in  the  premises  be 
vacated  and  annulled.  For  answer  to  a  rule 
niBl,  Domler  and  the  majority  members  of 
the  committee  excepted  on  the  ground  that 
the  contt  was  without  Jurisdiction  ratlone 
materife;  and,  under  reservation,  excepted 
that  the  petition  dLtclosed  no  right  or  cause 
of  action;  and,  under  further  reservation, 
that  the  provisions  of  the  act  of  1D08,  above 
quoted,  are  nuconstitnUonal. 

Our  learned  Brother  below  sustained  tbe 
exception  to  the  Jurisdiction  of  his  court  in 
tbe  premises. 

Thereupon  the  relator  Instituted  the  pres- 
ent proceedings  to  compel  the  respondent 
Judge  to  entertain  Jurisdiction  of  his  injunc- 
tion suit,  and  to  grant  the  injunction  as 
prayed  for  therein  by  the  relator. 

As  part  of  his  answer,  the  respondent 
Judge  has  annexed  tbe  written  reasons  as- 
signed by  blm  for  refusing  the  application 
of  tbe  relator  for  a  preliminary  injunction. 
The  Judge  beid  tbat  there  Is  no  provision 
of  the  primary  laws  that  empowers  or  re- 
quires a  party  parish  committee  to  pass  upon 
the  eligibility  of  candidates  for  nomination; 
or  tbat  authorizes  the  courts  to  declare  ineli- 
gible a  person  who  has  applied  In  due  form, 
at  the  proper  time  and  to  the  proper  authori- 
ties, to  become  a  candidate  for  nomination. 
The  Judge  cited  State  ex  reL  Trosclalr  v. 
Parish  Committee,  120  La.  620,  45  South, 
526;  State  ex  rel.  Burke  v.  Foster,  111  La. 
friO,  36  South.  S2,  and  other  authorities. 

The  only  question  at  Issue  before  us  Is  the 
question  of  Jurisdiction*.  It  Is  conceded  by 
counsel  for  relator  that  the  primary  laws 
confer  no  authority  on  the  courts  to  Inter- 
fere in  a  case  of  this  kind.  But  It  Is  argued 
with  great  earnestness  that  the  relator  is 
entitled  to  an  adequate  remedy  by  due  pro- 
oeM  of  law  TwAes  article  8  of  the  Constita- 
«7  80.~18 


tlon  of  1888:  and  that  arti(fle  109  of  the 
same  instrument  gives  the  country  district 
courts  Jurisdiction  In  all  cases  where  the  Utie 
to  office,  or  other  public  position,  or  civil  or 
political  rights,  are  Involved. 

In  the  Trosclalr  Case,  supra,  It  was  held 
that  the  functions  of  a  parlsb  committee, 
under  the  compulsory  primary  law  of  1906 
(Act  No.  49  of  1906)  In  respect  to  written 
notidcations  of  candidacy,  are  purely  minis- 
terial, and  that  such  committee  was  without 
Jurisdiction  to  question  tbe  truth  of  <  the 
declaration  of  an  applicant  that  he  was  a 
member  of  tbe  Democratic  party.  Tbe  court 
said,  inter  alia,  that: 

"Tbe  act  confers  no  jurisdiction  whatever  on 
any  person  or  committee  to  refuse  to  receive  or 
to  vacate  any  application  made  in  due  form  un- 
der the  statute.'' 

It  necessarily  follows  that  tbe  particular 
ground  of  ineligibility  ui^ed  by  the  protes- 
tant  Is  immaterial.  If  the  functions  of  the 
Democratic  parish  committee  are  ministerial, 
It  follows  that  said  committee  had  no  Juris- 
diction to  bear  and  detomlne  the  protest 
made  by  tbe  relator.  We  see  no  good  reasons 
to  overrule  the  docrlne  of  the  Trosclalr 
Case.  If  the  committee  had  no  such  Juris- 
diction, it  is  evident  that  the  district  court 
is  without  power  to  compel  the  committee  to 
hear  and  determine  the  protest  of  the  relator. 
There  Is  no  provision  In  the  primary  law  for 
an  appeal  to  party  committees  or  to  the 
courts,  until  after  the  promulgation  of  the 
result  of  the  primary  Section.  Trosclalr 
Case.  120  La.  625,  45  South.  526.  The  Bta^ 
utory'  remedy  of  an  aggrieved  candidate  is 
by  protest  filed  with  the  chairman  of  tbe 
committee  ordering  the  primary,  within  five 
days  after  the  promulgation  of  the  returns; 
and  by  appeal  to  tbe  couris  from  an  adverse 
decision  of  tbe  committee.  Section  25,  Act 
No.  100,  1908.  In  State  ex  rel.  Burke  v. 
Foster,  Judge,  111  La.  939,  86  South.  32,  the 
court  after  citing  10  A.  and  B.  Ency.  Law 
(2d  Ed.)  pp.  660,  661,  said: 

"Hence,  as  far  as  party  nomtnatlonB  are  con- 
cerned, the  decision  of  disputes  rests  with  the 
part?  whose  nomination  is  claimed.  The  Legis- 
lature may  invest  jurisdiction  in  certain  public 
officers  or  the  conrts.  If  such  jurisdiction  be 
not  vested,  the  decision  rests  with  the  party, 
and  tha  coqrts  cannot  interfere  in  the  matter." 

In  the  same  case,  it  was  held  that  article 
109  of  the  Constitution  of  1896  did  not  apply 
to  party  nominations. 

In  the  case  of  State  of  La.  T.  Jndge,  13 
La.  Ann.  89,  tbe  court  said: 

"The  contesting  of  votes  is  not  a  Judicial 
function,  only  so  far  aa  made  soch  by  special 
statutes.  Indeed  some  may  have  gone  so  far  as 
to  question  whether  this  is  not  wholly  a  matter 
of  administration  which  cannot  wltb  propriety 
be  referred  to  tbe  judicial  tribunals  at  all.  At 
any  rate  it  is  clear  that  such  tribunals  cannot 
usurp  any  greater  control  over  this  business 
than  is  specially  imposed  on  tbem  by  law.  In 
the  absence  of  a  statutory  authorisation,  th^ 
are  withoat  Jurisdlctioii  of  the  matter,  ratione 
materie." 
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ThiB  can  afflrmed  the  genwal  rnle  that 
"courts  ot  equity  have  no  inherent  power  to 
try  contested  elections"  (16  Gyc.  397);  and 
Its  doctrine  has  been  tinlformly  followed  by 
the  Snpreme  Court  of  this  Stata  See  Collin 
V.  Knoblock,  2S  La.  Ann.  263;  State  ex  reL 
Moncnre  y.  Dabnclet,  28  La.  Ann.  708;  State 
ex  ni.  Woodruff  t.  Police  Jury.  41  La.  Ann. 
846,  6  South.  777.  The  reason  underlying  these 
doctrines  applies  with  greater  force  to  party 
govemment  and  nominations,  the  general 
rnle  as  to  which  has  been  stated  as  follows: 

"In  the  abseDce  of  any  statnte  flTlng  them 
jurisdiction,  the  coarts  have  no  power  to  inter- 
fere with  the  Jndgmenta  of  the  committees  and 
tribunals  of  established  political  parties  in  mat- 
ters involving  party  government  and  discipline.** 

The  same  rule  api;dles  to  prlmaiy  election 
laws.   16  Cyc  332. 

Coiuildering  that  articles  16  and  17  of  the 
Constitution  of  1898  divide  the  govemmait 
Into  three  distinct  departments,  legislative, 
execntlTe,  and  judldal.  and  forbid  each  de- 
partment from  exercising  powers  properly  be- 
longing to  eltho'  of  the  others,  it  may  be 
presumed  that  the  lawmaker  In  the  enact- 
ment of  articles  6  and  109  referred  to  cases 
within  the  Inherent  powers  of  the  courts. 

It  Is  therefore  ordered  that  the  relator's 
application  be  dismissed,  with  costs. 


(129  La.  ) 
No.  19.146. 
STATB  V.  NOLAN. 
(Snprane  Oourt  ot  Louisiana.  Jan.  2,  1912.) 

f8i/Ualm»  by  the  Conri.i 

1.  Cbuuhal  Law  ({  IISS*)— AmAL— Quss- 
Tiona  OF  Fact. 

Art.  86  of  the  Conatltntlon  provides  that  in 
criminal  cases  the  Supreme  Court  shall  review 
only  questions  of  law.  QuestionB  of  fact  are 
for  the  Jtuy,  or  the  iadge,  and,  where  there  la 
any  e^ence  at  all  m  uie  case,  their  findings 
of  fact  cannot  be  reviewed  by  this  court  (as  re- 
lates to  guilt  or  innocence  of  the  accused). 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  8061-3066,  3071,  8074-3084; 
Dec.  Dig.  I  1168.*] 

2.  Statutxs  (I  118*)— Subjects  and  Trnjs 
— WOBK  ON  PuBUo  Roads. 

Act  No.  61  of  1906  has  only  one  object, 
which  relates  to  work  on  the  pubHc  roads  by 
defendants  who  heretofore  were  condemned  to 
imprisonment  only. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent.  Dig.  H  168-160;  Dec.  Dig.  1  U8.*j 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  Fletcher  Bell, 
Jadg& 

W.  W.  Ncdan  was  convicted  of  unlawfully 
retallli^  Intoxlcatlnff  liquors,  and  aiv>eals. 

Affirmed. 

Joseph  H.  Levy,  for  appellant  Walter 
Onion,  Atty.  G^,  uid  J.  M.  Foster,  Dlst. 
Atty.  (O.  A.  Oottdran,  of  oonnsel),  for  the 

State. 


BREAUX.  a  J.  A  btU  of  Information  was 
filed  against  the  defmdant  charging  him 
with  unlawfully  retailing  Intoxicating  liq- 
uors. 

He  was  tried  and  f6und  guUty  and  sentenc- 
ed to  pay  a  fine  of  over  fSOO  and  to  90  days 
work  on  the  public  roads. 

He  has  appealed. 

There  are  two  bills  of  exceptions  In  ttie 
record. 

The  first  bni  contains  a  full  statemoit  ot 
the  ca»^  and  In  addltloi  reserved  aewal 
lesal  points  for  review  by  this  court 

Defendant  filed  a  motion  tor  a  bUl  ot  par- 
ticulars, to  whldi  the  district  attorney  stat- 
ed in  answer  that  he  would  comply  with  the 
request  ot  the  learned  conna61  of  the  defend- 
ant and  would  not  prove  that  oUier  beer  than 
the  PUtzner  beer  was  sold  by  defendant. 

The  biU  of  esnptliHU  further  atatee  that 
all  the  evidrace  of  the  state  consisted  of  an 
internal  revenue  license  and  the  testimony 
of  a  wStneaa  named  Warren,  irtio  waa  0t  is 
stated  In  the  bill)  a  detective  and  a  stnuiger 
In  the  commnnitr,  who  testlfled  that  be 
bought  PUtxns  beer  from  the  defendant; 
that  he  knew  it  was  PUtaner  beer  from  the 
taste  of  the  llquw;  that  be  could  tell,  by 
drinking,  the  dlflMaice  between  several 
brands  of  beer,  without  seeing  a  label  th^ eon. 

The  defendant,  on  the  other  hand,  as  a  wit- 
ness, denied  that  he  had  ever  sold  any  liquor 
at  all  to  this  witness  on  the  day  mentioned 
or  on  any  other  day. 

The  bill  of  exertions  relates  at  some 
length  and  particularity  that  defendant  is  an 
honest  and  industrious  man,  who  has  been 
employed  in  different  branches  of  industry, 
and  was  well  considered  In  the  community; 
that  he  went  Into  the  liquor  business  after  a 
decision  of  the  Snpreme  Court,  sanctioning, 
as  d^ndant  understood,  the  sale  of  near 
beer,  and  after  having  obtained  a  license  to 
sell  "near  beer";  and  tliat  was  the  <nil7 
drink  he  sold. 

He  further  stated  in  the  bill  of  exceptions: 
That  a  negro  boy,  his  helper,  corroborated 
his  testimony  before  the  court  on  his  trial. 
That  the  police  bad  visited  his  eetabllshmrat. 
made  searcbes  therdn,  and  found  no  Intoxi- 
cants In  the  aaiooD. 

That  several  persons  who  patronized  him 
testified  that  they  had  never  been  able  to 
boy  anything  strongs  than  beer  at  the  bar 
he  kept 

As  to  the  witness  Warren,  who  was  special- 
ly employed  to  detect  the  illegal  selling  of  liq- 
uor, and  who  had  been  denounced,  the  defend- 
ant testified  against  htm,  as  a  witness  on  the 
trial;  a  brew  master  and  a  saloon  keeper  tes- 
tified that  all  he  said  about  what  he  could 
do  by  merely  tasting  liquor  was  untrue;  that 
they  themselves  could  not  distinguish  brands 
by  merely  drinking  beer  of  dUEerent  makes. 

That  the  court  held  that  he  believed  the 
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tesUmony  ot  the  witness  Warren,  ud  wred 
Id  thtu  believing  the  witness. 

[1]  Learned  counsel  for  defendant  ai^ea 
on  bdialf  of  Us  cUent  tliat  tlie  court  of  the 
first  Instance  has  generaUy  erred  in  weigh- 
ing the  evidence. 

We  can  only  say  that  the  evidence  was 
heard  by  the  learned  judge;  that  it  rested 
with  him  to  weltfb  the  evidence  and  to  decide 
the  questions  of  &ct  presented. 

The  questions  bron^t  up  1^  tbe  MUs  are 
exclusively  qnestlonB  of  fact 

The  evidence  of  fact,  though  reduced  to 
writing  and  made  part  of  the  record,  will  not 
be  examined  to  the  end  of  determining  wheth- 
er it  anthorlsed  the  conviction.  State  v.  Pe- 
terson, 2  <La.  Ann.  921;  State  v.  Nelson,  3  La. 
Ann.  4m:  State  v.  Snow,  30  La.  Ann.  401; 
State  V.  Ryan,  30  La.  Ann.  1176;  State  v. 
Beatty,  SO  La.  Ann.  1260;  State  v.  Crawford, 
32  La.  Ann.  026:  Btate  t.  Bird,  88  La.  Ann. 
497. 

We  are  the  interpreters  of  the  law;  as 
such,  we  Interpret  them  as  written.  This 
(Toes  not  invest  in  the  court  the  authority  of 
assuming  aK>ellate  Jurisdiction  of  questions 
of  fact 

Questions  of  law  which  may  arise  in  case 
one  Is  ctmTlcted  without  evidence  are  not 
before  ns  in  any  shape.  That ,  presents  an- 
other issue  entirely,  which  Is  not  before 
the  coart  There  was  evidence  beard,  and 
the  objection  li  that  the  court  erred  In  w^;h- 
ingit 

The  present  Constitution  Is  as  emphatic 
npon  the  sabject  as  was  the  prior  Gonstltu- 
tfon. 

The  Supreme  Court  shall  have  appellate  Ju- 
risdiction only  in  criminal  cases  on  questlotts  of 
hiw  alone."   Article  85. 

Wen  we  to  set  aside  the  verdict  and  Judg- 
ment on  the  ground  urged,  it  would  become 
necessary  In  appealable  cases  to  pass  npon 
the  gnilt  or  Innocence  of  tlie  defendant 

As  to  the  extreme  case  which  the  counsel 
for  defendant  puts  of  an  accused  convicted 
apon  no  evidence  at  all— if  that  were  possi- 
ble— ^If  the  verdict  were  rendered  arbitrarily 
without  Justice  or  law,  be  would  not  be  with- 
out the  possibility  of  some  remedy. 

That  is  not  the  case  here. 

After  having  beard  the  evidence  ottered, 
be  was  found  guilty.  The  weight  of  the  tes- 
timony was  determined  by  the  itroper  an- 
thorlty.  The  dedalon  la  final. 

It]  By  the  second  bill  ot  exceptions,  it  ap- 
pears: That  defendant  througb  learned 
ooansel,  filed  a  notion  to  set  aside  and  va- 
cate that  part  of  the  sentence  compelling  him 
to  work  on  the  public  toads  m  the  ground 
that  Act  51  of  1900,  under  which  the  sen- 
tence was  imposed,  was  unconstltntional  for 
the  reason  that  the  title  contained  two  dls- 
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tlnct  objects,  and  the  body  of  tto  act  also 

contained  two  objects. 

That  this  act  was  unconstitutional  on  the 
further  ground  that  it  was  an  attempt  to 
Bweeplngly  amend  all  of  the  criminal  stat- 
utes and  municipal  ordinances  without  re- 
enacting  each  statute  or  ordinance  and  pub- 
lishing them  at  length. 

These  two  grounds  are  considered  together. 

As  for  the  first,  there  Is  no  necessity  of  ex- 
cluding any  of  the  clauses  In  the  act  as  ex- 
pressing a  dual  object  The  title  ^presses 
the  state's  one  object,  to  wit: 

In  all  prosecutions,  "sentences  to  imprison- 
ment or  to  Imprisooment  without  qnalincatioii, 
and  of  all  sentences  for  violation  of  ordinances 
shall  mean  imprisonment  with  labor,  and,  in 
carrying  out  the  same  object  it  is  to  regulate 
the  employment  of  such  imprisonment*' 

The  objects  are  germane,  virtually  Qie 
same.  They  denote  the  power  granted  to  the 
court  to  condemn  to  ImiffisoniDent  with  labor 
instead  of,  as  heretofore,  to  imiolaonmait  ex- 
clusively. 

Both  .in  the  title  and  In  the  body  of  the 
act,  there  is  one  puriwae^  to  wit,  authority 
to  the  courts  to  condemn  d^endants  to  work 
on  the  public  roads. 

The  dedsions  dted  by  learned  counsel  are 
not  controlling.  State  v.  Ferguson,  104  La. 
240,  28  South.  917,  81  AnL  St  Rep.  123 ;  Bos- 
sier V.  Steele,  Sheriff,  13  La.  Ann.  433. 

The  court.  In  these  cited  cases,  found  that 
there  were  two  objects. 

In  the  first  decision  cited,  one  of  the  ob- 
jects was  said  to  be  the  encouragement  of 
trade  and  the  other  the  sale  of  tldiets. 

The  court  held  that,  these  being  two  sepa- 
rate objects,  the  act  refrared  to  in  that  case 
was  unconstitutional. 

In  the  second  decision  dted.  one  of  Ae  ob- 
jects related  to  the  paym«at  of  expenses  in 
criminal  cases,  whUe  the  other  relates  to  the 
payment  of  fines  and  forfeiture  to  the  State 
Treasurer, 

The  court  hdd  that  the  objects  were  dis- 
tinct under  the  guise  of  paying  expenses  in 
criminal  prosecutions.  It  might  extend  to 
an  interference* with  the  collection  of  reve- 
nues of  the  state. 

In  the  case  before  us  for  decision  there  is, 
as  before  stated,  only  one  object  That  one 
object  relates  to  work  on  the  public  roads  by 
defendants  who  heretofore  were  condemned 
to  Imprisonment. 

It  was  possible  to  adopt  the  provisions 
which  were  adopted  in  the  act  assailed  in 
this  case  without  the  necessity  of  oiactlng 
two  or  more  laws  in  order  to  cover  all  that 
was  necessary  to  make  the  act  effective. 

The  last  stated  is  mer^  supplementary 
to  otitier  Btatutea  previously  adopted. 

For  reasons  stated,  the  judgment  appealed 
from  Is  afltrmed. 
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(129  Lft.) 
No.  18^ 
RODRIOTIEiZ  V.  PREVOST  et  aL 
{Supreme'  Goart  of  Louisiana.    Jane  5»  1011. 
Od  Reheariog  Jan.  29,  1812.) 

fSvUabut  hv  the  Court.) 
Waters  and  Waxes  Courses  (S  153*)— Ease- 

UENT8— TBAKSFEB  OF  PbOPKBTT. 

The  purchaser  of  a  part  of  a  plantation 
takes  the  property  subject  to  an  apparent 
servitude  of  drain. 

[Ed.  Note.— For  other  cases,  tee  Waters  and 
Water  Courses,  Cent.  Die.  H  1B8-160;  Dec. 
Dig.  {  153.*] 

Appeal  from  Twenty-Tblrd  Judicial  Dis- 
trict Court,  Parish  of  St  Mary;  James  R. 
Parkerson,  Jn*^  ad  hoc. 

Action  by  Duvilller  Rodriguez  against  Ar- 
thur PreTost  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

See,  aIao»  120  La.  1090,  46  South.  10. 

Allen  &  Pecot,  ft»r  appellant  PercT  Smith 
and  Borab  St  Hlmel,  for  appellees. 

LAND,  J.  In  August,  1894,  the  plaintiff 
purchased  from  Mrs.  Alix  Prevost  a  tract 
of  land  containing  108.^  arpents,  forming 
the  western  portion  of  the  Allx  plantation. 
A  right  of  way  30  feet  In  width  through  the 
entire  depth  of  the  tract  so  conveyed  was 
reserved  by  the  vendor  for  the  benefit  of 
said  plantation.  This  right  of  way  led  to  a 
public  road  that  bad  been  used  for  numy 
years  for  plantation  purposes. 

After  the  death  of  Mrs.  Prevost,  the  de- 
fendants having  become  the  owners  by  in- 
heritance of  the  Allx  plantation,  and  having 
acquired  another  tract  of  land  also  lying 
north  of  plalutUTs  property,  instituted  suit 
In  July,  1006,  against  the  plaintiff  herein, 
to  recover  the  strip  of  land  covered  by  said 
right  of  way,  and  also  damages.  The  plain- 
tiff herein  denied  the  claim  of  the  defend- 
ants to  the  ownership  of  said  strip  of  land, 
and,  reconvening,  enjoined  the  defendants 
from  draining  their  lands  by  artificial  means 
over  the  property  of  the  plaintiff. 

That  litigation  resulted  In  a  judgment  In 
favor  of  the  plaintiff  herein  as  to  the  owner- 
ship of  the  strip  of  land  and  one  of  nonsuit 
on  his  recottventlonal  demand.  See  Prevost 
T.  Rodriguez,  120  La.  1050,  46  South.  19. 

The  present  suit  was  Instituted  for  the 
purpose  of  restraining  the  defendants  from 
exercising  the  right  of  drainage  over  the 
lands  of  the  plaintiff  by  means  of  a  ditch 
cut  through  a  ridge  or  elevation  which  trav- 
ersed the  northern  portion  of  plaintiff's 
plantation.  Plaintiff  alleged  that  about 
seven  years  before  the  filing  of  this  suit  de- 
fendants, without  permission  or  authority, 
cut  a  ditch  througb  said  ridge  or  elevation, 
so  as  to  connect  with  the  ditch  which  plain- 
tiff had  cut  for  the  benefit  of  his  own  prop- 
erty, thereby  causing  a  diversion  of  the  nat- 
ural drainage  to  such  an  extent  as  to  over- 


flow plaintiff's  plantaUon,  to  tals  great  dam- 
age and  injury. 

Defendants  admit  that  they  opened  or  deep- 
ened a  drainage  ditch  through  the  ridge  or 
elevation  on  plaintifTs  tract  of  land,  but  de- 
feud  on  the  following  grounds: 

(1)  Natural  drainage. 

CS}  Ditch  was  used  for  drainage  of  their 
lands  -whea  plaintiff  purchased  the  tract  be- 
low. 

(3)  Prescilptlon  acqnlmdl  causa  of  10 

and  30  years. 

(4)  Agreement  that  defendants  should  have 
the  right  to  drain  the  Allx  plantation  through 
said  ditch. 

There  was  judgment  in  favor  of  the  de- 
fendants, sustaining  the  alleged  servitade  of 
drain,  and  for  $400  for  damages  to  crops 
caused  by  the  closing  of  the  drainage  ditch 
by  the  plaintiff. 

The  locus  In  quo  was  surveyed  by  an  en- 
gineer appointed  by  the  court,  and  It  Is  evi- 
dent from  the  levels  ascertained  by  him. 
that  the  depression  north  of  the  plalntlfTa 
land  naturally  drained  toward  the  east  and 
southeast,  and  not  over  the  plaintiff's  prop- 
erty. The  land  in  that  immediate  section  is 
fiat  and  nearly  level,  and  most  difficult  to 
drain  In  any  direction.  The  crown  of  the 
elevation  running  across  the  northern  part 
of  plalntUTs  tract  is  12  inches  above  the 
lowest  level  of  said  depression.  The  difference 
in  the  d^th  of  the  drainage  ditch  between  the 
same  points  is  3  inches.  The  report  of  the 
expert  shows  that  the  owners  of  the  Alix  and 
other  plantations.  In  their  efforts  to  drain 
their  lands,  hare,  as  a  general  rule,  not  fol- 
lowed the  depressions,  but  have  cut  through* 
the  elevations,  and  drained  towards  the  par- 
ish canal,  constructed  years  ago  by  the  police 
jury  with  the  aid  of  contributions  from  the 
landowners  of  the  vicinage.  Ditch  No  1,  In 
dispute,  cuts  through  the  elevation  on  plain- 
tiff's tract  and  drains  into  the  parish  canaL 
This  ditch  follows  the  roadway  reserved  for 
the  use  of  the  Allx  plantation.  As  already 
stated,  the  plaintiff  purchased  a  part  of  the 
same  plantation  In  1804,  from  Mrs.  Prevost, 
ills  mother-in-law. 

Plaintiff  said,  on  cross-examination,  that 
In  1808  he  permitted  the  Prevosts  to  opoi 
and  use  said  ditch,  and  for  seven  years  made 
no  objection,  but  that  prior  to  1898,  the  ditch 
had  been  confined  to  the  south  side  of  said 
elevation.  On  the  other  hand,  the  three  Pre- 
vosts and  the  witness  Brown  testified  posi- 
tively that  the  drainage  ditch,  on  the  edge  of 
the  roadway,  had,  throughout  Its  whole 
length,  existed  for  many  years,  and  had  been 
used  for  drainage  purposes.  This  twtlmony 
on  this  point  is  corroborated  by  that  of  other 
witnesses.  This  ditch  was  deepened  by  the 
Prevosts  in  the  year  1898  as  already  stated, 
and  the  plaintiff  made  no  objections  until 
the  year  1905.  Several  witnesses  for  the 
plainUff  testified  that  the  ditch,  prior  to 
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pltlntlfTB  pnrchaBe,  extended  to  the  north 
Ihie  of  the  tract  now  owned  by  him.  The 
extension  of  the  ditch  through  and  beyond 
the  elevation  could  have  had  no  other  pur- 
pose than  tbe  drainage  of  the  lands  to  the 
north. 

It  is  shown  by  the  testliuony  of  two  sur- 
veyors that  the  general  slope  of  the  prairie 
is  towards  tbe  south  in  the  direction  of  the 
parish  drainage  canal.  One  of  these  survey- 
ors, who  had  taken  the  levels  for  the  pur- 
pose of  ascertaining  bow  the  waters  could  be 
prevented  from  overflowing  the  public  road 
Immediately  south  of  the  plaintiff's  premises, 
testified  that  the  only  practicable  system  of 
drainage  was  in  a  southerly  direction  Into  the 
parish  canal.  We  gather  from  his  state- 
ments that  the  land  is  low,  wet,  and  nearly 
level,  and  Is  drained  by  canals  and  a  multi- 
tade  of  ditches  and  cross-ditches.  Under 
sach  circumstances  slight  depressions  mn- 
nlng  across  the  natural  slope  towards  the 
south  are  not  factors  of  importance  in  the 
matter  of  drainage.  A  practical  planter,  in 
draining  his  fields,  would  In  all  probability 
so  locate  his  ditches  as  to  follow  the  natural 
fall  of  the  body  of  his  land,  rather  than  the 
slight  depressions  tending  In  other  directions. 
Tbe  owners  of  the  AUx  plantation  must  have 
had.  for  years,  a  drainage  ditch  running 
south  through  the  tract  subsequently  sold  to 
the  plaintiff.  The  slight  elevation  of  one 
foot  presented  no  difllculty  in  the  way  of  the 
extension  of  the  ditch  Into  the  depressloD 
for  tbe  purpose  of  draining  the  land  to  the 
west  and  northwest. 

A  ditch  along  the  roadway  through  tbe 
plantation  might  well  serve  the  double  pur- 
pose of  draining  the  road  and  the  contiguous 
lands.  Therefore  the  testimony  for  the  de- 
fense that  the  ditch  In  question  was  used  for 
drainage  purposes  at  and  before  the  purchase 
of  the  plaintiff  is  probable  in  itself,  and 
i<«ems  to  have  beai  given  credit  by  the  trial 
jadge.  From  our  examination  of  the  record, 
we  are  not  prepared  to  say  that  the  Judgment 
below  is  contrary  to  the  evidence. 

If  ttae  drainage  ditch  existed  on  the  locus 
In  quo  at  the  time  of  tbe  sale  to  tbe  plain- 
tiff, he  took  tbe  property  subject  to  the  ap- 
parent servitude  of  drain.  See  Lallande  v. 
Wentz  &  Pocheln,  18  La.  Ann.  289,  and  the 
aathoritles  there  cited. 

The  objection  that  at  tbe  date  of  such  sale 
the  Allx  plantation  did  not  Include  all  of  the 
lands  abutting  the  northern  boundary  of  the 
tract  sold  to  the  plaintiff  Is  without  force, 
because  the  contiguous  portion  of  said  plan- 
tation was  subject  to  the  servitude  of  drain 
In  favor  of  the  lands  to  the  west  and  north- 
west. 

Judgment  affirmed. 

On  Rehearing. 

This  case  involves  only  issues  of  fact,  and 
a  reconsideration  of  the  evidence  has  not 
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changed  our  former  conclusions.  It  Is  admit- 
ted that  tlie  drainage  ditch  In  question  had 
existed  for  eight  years,  with  at  least  the 
tacit  consent  of  the  plaintiff,  before  tbe  in- 
stitution of  the  present  suit.  The  two  Pro- 
vosts, reputable  witnesses,  testified  positively 
that  said  ditch  had  existed  for  much  more 
than  ten  years  before  this  suit  was  filed.  Ad- 
mitting that  the  evidence  on  this  point  is 
confiictlng,  the  trial  Judge  gave  credit  to  the 
witnesses  for  the  defense. 

It  is  therefore  ordered  that  our  former 
decree  herein  be  reinstated  and  made  the 
final  Judgment  of  this  court 

(129  La.) 

No.  18,874. 

HAMMOND  LUMBKR  CO.,  Limited,  T. 
SMART,  Sheriff,  et  al. 

(Supreme  Court  of  Louisiana.   Jan.  29,  1912.) 

(BvUaUu  by  the  Court.) 
Taxation  (J  98*)— Place  of  Taxing— Mov- 
ables. 

Movables  brought  from  another  state  or 
country  Into  this  state  after  January  Ist  of 
the  current  tax  year  are  assesBable  in  the 
parish  or  district  of  their  location.  The  same 
rule  applies  to  movables  brought  from  one  tax- 
ing district  to  another  taxing  district  of  this 
state,  provided  they  have  not  been  assessed 
in  tbe  former. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  II  196-198,  200;  Dec  Dig.  |  98. •] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Livingston;  George  J. 
Woodstde,  Judge. 

Action  by  the  Hammond  Lumber  Company, 
Limited,  against  W.  L.  Smart,  sheriff,  and 
the  Parish  of  Livingston,  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed. 

,  Walter  J.  Gulon.  Atty.  Gen.,  R.  G.  Pleas- 
ant, Asst.  Atty.  Gen.,  and  W.  H.  McCIendon, 
Dlst  Atty.  (S.  Dan  Corkem,  of  counsel),  for 
api>ellantB.   B.  B.  Purser,  tor  appellee^ 

LAND,  J.  Plaintiff  was  assessed  in  the 
parish  of  Llvlugston  for  the  year  1010  with 
"8  miles  of  railroad  and  8  teams  of  oxen, 
and  8  wagons,"  at  a  total  valuation  of  ^i5,- 
000.  The  petition  alleged  that  said  prop- 
erty was  carried  into  the  parish  of  Living- 
ston on  February  17, 1910,  and  that  the  same 
property  was  assessed  In  the  parish  of 
Tangipahoa  for  the  year  1910,  and  plaintiff 
has  duly  paid  the  taxes  thereon.  The  evi- 
dence shows  that  the  steel  rails  for  the 
eight  miles  of  railroad  came  from  Mississippi 
about  February  1,  1910.  The  oxen  and 
wagons  came  from  the  parish  of  Tangipahoa. 
There  Is  no  evidence  that  the  same  teams 
and  wagons  were  assessed  in  said  parish. 

Counsel  for  plaintiff  In  his  brief  states  bis 
contention  as  follows: 

"The  nuestion  therefore  is  whether  property 
brought  mto  the  parish  of  Livingston  from  ont- 
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■ide  the  taxing  district  on  a  date  aubseqaeot 
to  January  1,  1910,  ia  a  proper  subject  for 
Uzation  for  that  year." 

Tbla  qhestloii  Has  be«L  already  answered 
In  the  affirmative  liy  thla  court  as  to  a 
contractor's  oatflt,  consisting  of  mnles,  sraap- 
era,  4tc,  brought  from  Texas  into  this  state 
In  'the  latter  part  of  April  of  the  corrent 
tax  year.  Bee  Cimstnictlon  Co.  t.  Tax  Col- 
lector, 106  La.  485,  32  Sontb.  889^  S8  L.  R.  A. 
849. 

As  to  the  oxen  and  wagons  brou^t  from 
the  parish  of  Tai«ipahoa«  the  qaestlon  Is  res 
noTa. 

Section  11  of  Act  170  of  1808  provides 
that: 

"AH  movable  property  aball  be  aasessed  in 
the  pariah  or  district  where  it  is  located." 

The  contention  of  plaintiff  is  that  movables 
broagbt  Into  the  pariah  after  January  Ist  of 
the  current  tax  year  cannot  be  assessed 
therein  for  taxation.  If  this  be  true,  such 
movables  can  be  assessed  only  in  the  taxing 
district  In  whl<A  they  happen  to  be  on  Jan- 
uary Ist  of  the  current  year. 

Such  a  construction  would  require  the  as- 
sessor to  keep  an  account  of  all  the  movables 
in  his  taxing  district  on  the  first  of  the 
year,  otherwise  au  assessor  could  not  pos- 
sibly assess  movables  moved  out  of  bis  district 
after  January  1st  of  the  current  year.  Again, 
as  article  233  of  the  Constitution  forbids 
suits  to  collect  taxes,  and  provides  tbat  taxes 
on  movables  shall  be  collected  by  seizure 
and  sale  by  the  tax  collector  of  the  movable 
proper^  of  the  delinquent,  It  Is  difficult  to 
conceive  how  the  tax  collector  could  seize 
movables  outside  of  the  limits  of  his  district. 
In  short,  it  seems  to  us  impracticable  to 
assess  and  collect  taxes  on  movables  In  a 
taxing  district  from  which  they  have  been, 
removed  on  and  after  January  2d  of  the  tax 
year.  In  Bunkle  Brick  Works  v.  Police  Jury, 
113  La.  1062,  37  South.  970,  the  land  had 
been  assessed  to  the  owner  according  to  law, 
and  later  he  constrocted  tliereon  buildings 


and  Improvements.  Aboot  June  20th  of  tba 
same  year  the  assessor  made  an  additional 
assessment  of  the  buildings  and  improve- 
mfflita  constmcted  or  in  course  of  construc- 
tion. In  Hut  case  v%  held  that  the  revenue 
laws  contemplate  an  aasessmoit  on  the  basis 
of  values  and  conditions  existing  on  the  1st 
day  of  January  of  each  year,  quoting  from 
Insurance  Co.  t.  Board  of  Assessors,  4Q  La. 
Ann.  401,  21  South.  913.  as  follows: 

"The  very  motion  of  assessment  involves  the 

fixing  of  values  of  a  certain  date,  since  there 
ia  no  mode  of  makiof  the  valuation  vary  with 
the  increased  or  diminished  value  during  the 
current  year  and  were  there,  such  varying 
valuation  would  be  destructive  of  established 
principles  of  uniformity." 

In  Palfrey  v.  Tex  CoUector,  106  Ia.  689. 31 
South.  148,  land  with  growing  thnber  thereon 
was  assessed,  and  subsequently  the  owner  sold 
the  timber,  and  thereupon  the  tlmlwr  was  as- 
sessed to  the  purchaser.  The  court  held  that 
tbe  assessment  of  tbe  land  necessarily  Included 
the  growing  trees  thereon.  In  all  of  these 
cases,  property  subject  to  taxation  was  in  the 
taxing  district  on  January  1st  of  the  current 
tax  year.  It  is  evident  that  the  doctrine 
of  these  cases  has  no  application  to  mova- 
bles not  In  the  taxing  district  on  January 
1st  of  the  current  tax  year. 

The  constitutional  mandate  Is  that  "all 
property  shall  be  taxed  in  proportion  to  its 
value,"  and  there  Is  nothing  In  our  revenue 
laws  that  would  warrant  tbe  conclusion  tbat 
the  lawmaker  ever  contemplated  that  mova- 
bles should  escape  taxation  by  their  removal 
to  another  taxing  district  In  the  state.  ^ 

It  Is  therefore  ordered  that  the  Judfoneut 
below  be  reversed,  and  It  Is  now  ordered 
that  the  demands  of  the  plaintiff  be  rejected, 
and  the  rule  herein  sued  out  be  discharged, 
with  10  per  cent,  damages  on  the  amount  of 
taxes  and  interest  as  attorney  fees,  and  tbat 
plalntlfF  pay  costs  In  both  courts. 

The  CHIEF  JUSTICE  concurs  in  the  de- 
cree. 
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(128  Ia.) 
No.  18,865. 

ELUER8UB  PIz&NTIMO  CO..  limited^  T. 
BLA.GKMAN. 
(Sflpnm  Oonit  of  Loaidaai.   Jul  %  1812.) 

(Byllalma  by  t]k«  Court.; 
Hdsbaztd  juid  Wm  (|  264*)  —  Communitt 

PlOPEm^-BVZDBNCa. 

WImtb  *  married  womui  iBterreties,  and 
dtlma  aa  ber  own  movable  property  which  her 
hosbaad  baa  pledged,  as  belonging  to  him,  for  a 
conunnnit7  debt,  aiid  it  appears  that  the  prop- 
erty was  acqaired  bv  the  hneband,  she  mnst 
show,  dearly  and  with  certainty,  that  in  so  ac- 
qairing  bar  bnaband  acted  aa  ber  agent,  in  her 
nuae,  and  for  her  acconnt,  and  that  the  prop- 
erty waa  paid  for  with  her  paraphernal  rnnds, 
ef  which  she  retained  the  affiniiUBtration ;  oth- 
erwise, there  can  be  no  recorary. 

[Bd.  Note^^For  other  caaea,  tee  Hnaband  and 
WiU,  Gent.  Die  |  916;  Dec.  Ug.  I  201.*] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court.  Pariah  of  St  Maz7;  Obarles 
Antbi  Jndga 

Action  by  tbe  EUeralle  Planting  Company, 
Llmfted.  agalnat  Warren  O.  Blat^man,  In 
whldi  Mn.  Etanle  Biaddox  Blacfkman  Inter- 
Tcoea.  Vttm  a  Jodgmoit  An:  interreaer, 
platetur  weals.  Bereraed,  and  douands  of 
Interrener  rejected. 

Borab  4b  Himel,  for  appellant  James  B. 
Pai^erstm  and  Mark  H.  Boatner,  for  appd- 
lee  Fannie  Maddox  Blac&man. 

Statement  of  the  Case. 

ICONBOB,  J.  Plalntur  brings  this  snlt  on 
a  note  for  $2,626.18,  glvm  by  defendant  for 
fbe  price  ijt  two  mnlea  and  for  advances, 
nade'tv  It  (plaintiff)  for  tbe  purpose  of  his 
(defoadanf  s)  crop  of  1909,  and  on  an  open 
accomit  for  a  balance  of  91,019.11,  dae  for 
advances  on  the  crop  of  1910.  Tbe  contract 
for  tbe  advanceB  for  tbe  crop  of  1909  declares 
that  defendant  is  the  owner  of  ten  moles, 
and  other  moraUe  pn^perty,  **wlthont  which 
thla  contract  would  not  have  beoi  made," 
and  that  said  ten  mtdee  are  specially  pledg- 
ed and  pawned  tbe  more  effectually  to  secure 
aaM  advances.  Upon  the  proper  allegations, 
attdarlt,  and  bond,  the  moles  were  seized, 
nadar  a  writ  of  seqaestratlon,  and  thereaft- 
nt,  defoidant  making  no  appearance,  there 
was  lodgment  against  him,  by  default  as 
prayed  for.  Mrs.  Bladunan.  defendant's  wife, 
Intervened,  however,  allying  that  she  is  "tbe 
owner  of  tbe  eight  mnles  described  and  des- 
ignated In  plaintiff's  petition" ;  that  she  ac- 
quired tbem,  by  purchase,  with  money  In- 
herited from  tbe  estate  of  ber  mother,  and 
"raited"  tbem  to  defendant  for  $200  a  year; 
uid  that  defendant  was  without  authority  to 
Idedge  or  pawn  them.  Wherefore  she  prays 
that  she  have  jodgmoit  for  said  eight  mules, 
and  for  damages.  Mrs.  Bla^man  testifies 
that  her  mother  died  29  years  ago,  and  that 
she  Inherited  certain  real  estate  from  her; 
that  19  years  ago  she  vras  married,  and  16 


years  ago  received  $3,'nK>  as  the  proceeds  of 
the  real  estate  inherited  from  her  mother; 
that  she  immediately  afterwards  told  her 
husband  to  buy  mules  and  make  a  living,  and 
that  she  would  pay  for  tbem,  and  that  It  was 
done;  that  the  moles  so  purchased  were 
young;  that  she  does  not  know  from  whom 
they  were  bought  save  three,  that  were 
bought  from  her  husband's  cousin ;  that  she 
put  the  money  In  bank  to  her  credit  but 
has  no  canceled  checks;  that  she  does  not 
know  when  she  entered  Into  the  contract 
whereby  she  leased  ^e  mules  to  her  bus- 
band  ;  that  It  has  been  going  on  about  10  or 
12  years ;  that  the  rent  was  paid ;  that  she 
does  not  know  how;  that  If  It  had  been 
paid  in  money  or  <3ieck,  she  wonld  have 
known  It ;  that  it  was  paid  In  money ;  that 
she  does  not  know  what  amounts  were  paid, 
or  when,  and  that  she  gave  no  receipts  and 
k^t  no  accomit ;  that  ber  husband  "contin- 
ued to  run  the  business,"  and  that  she  never 
rented  any  lands  or  farmed ;  that  the  mules 
seized  were  not  the  same  that  were  original- 
ly bought  hut  there  had  been  trading  and  re> 
trading,  buying  and  sellliuE. 

Mr.  Wells,  a  witness  called  by  Intervener, 
testifies  that  she  (Intervener)  got  some  $2,000 
from  her  motbo^s  estate  and  tx>ught  two 
mules,  but  he  does  not  know  whether  she 
owned  any  mules  when  she  moved  (from 
Bapidee)  to  St  Mary  parish ;  that  tbe  two 
mules  were  bou^t  three  or  four  years  aftw 
Mrs.  Blat^man's  marriage,  and  that  he  does 
not  know  whether  it  was  she  or  ber  husband 
who  bought  them.  Mr.  D.  H.  Blackman 
(brother-in-law  of  interyoier)  testifies  that  she 
(intervener)  received  between  $3,900  and  $4,- 
000  for  the  property  inherited  from  ber  moth- 
er's succession;  that  be  thinks  she  bought 
stotik  and  farming  utensils;  that  they  (she  and 
ber  husband)  took  eight  mules  with  them  to 
St  Mary;  that  "It  was  always  understood 
that  the  property  belonged  to  her ;  tbe  mon- 
ey was  used  out  of  tbe  estate  to  buy  the 
mules  with."  The  testimony  so  given  waa 
objected  to,  and  on  cross-examination  the 
witness  said  that  he  waa  not  present  when 
any  8to<ik  or  utensils  were  bonght  and  did 
not  know  who  bought  them. 

Opinion. 

The  Intervoier  fails  to  make  out  her  casfe 
The  two  witnesses  called  in  ber  behalf,  save, 
perhaps,  that  they  may  have  known  that  she 
received  something  from  the  estate  of  her 
mother,  testify  from  hearsay.  She  bers^ 
says  that  she  told  her  husband  (say,  15  jears 
ago)  to  buy  mules  and  make  a  living,  and 
that  she  would  pay  for  them,  but  that  since 
thra,  there  has  been  buying  and  selling,  trad- 
ing and  retradlng  (In  none  of  which  does  she 
appear  to  have  participated),  and  that  the 
mulea  whlCh  she  now  claims  are  not  the 
moles  which  were  then  purchased,  and  which 
appear  to  have  been  purcliased  by  ber  bns- 
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band,  in  his  own  name,  and  used  and  held 
out  as  hla  own.  until  they  died,  perhaps,  or 
were  sold,  or  traded  for  others,  which.  In 
turn,  were  sold,  died,  or  traded  for  others. 
No  one  from  whom  mules  were  bought  or  to 
whom  mules  were  sold  by  the  husband  has 
been  called  to  testify  that  they  were  bought 
or  sold  as  the  property  or  for  the  account  of 
the  wife,  and  the  burden  rested  upon  her  to 
prove  that  her  husband,  acting  as  her  agent, 
bought  or  otherwise  acquired  them  (i.  e.,  the 
mules  that  are  here  In  dispute)  In  her  name 
and  for  her  account. 

"Although  we  have  held"  (this  court  has 
said)  "that  the  agency  of  the  husband  Is  not 
incompatible  with  the  wife's  separate  adminis- 
tration, yet  such  agency  must  be  clear  and  cer- 
tain,  and  the  administration  must  be  distinctly 
conducted  in  her  name  and  for  her  account 
Trezerant  t.  Holmes,  88  La.  Ann.  146  (syl- 
labus). 

"Property  pnrehaaed  with  the  paraphernal 
funds  of- the  wife  only  becomes  her  serrate 

Eroperty  while  she  keeps  the  administration  of 
er  separate  estate,  and  when  the  title  is  taken 
in  her  own  name,  either  as  a  purchase  with 
funds  which  she  administers  herself,  or  as  a 
dation  en  paiement,  made  to  her  by  the  debtor 
of  a  separate  and  paraphernal  debt"  Rousse 
V.  Wheeler  and  Wife,  4  BoK  (La.)  114  (sylla- 
bns). 

Se^  also,  Dominguez  t.  Lee  et  al.,  17  La. 
800;  Hanna  t.  Prltchord,  6  La.  Aaa.  734; 
Succession  of  Wade,  21  La.  Ann.  844 ;  Tally 
T.  Heflner.  29  La.  Ann.  588;  Succession  of 
Merrick,  86  La.  Ann.  296;  Succession  of 
Pierce,  119  La.  782.  44  South.  446;  McWll- 
llams  T.  Stair,  128  La.  752,  65  South.  843. 

It  iB  therefore  ordered,  adjudged,  and  de- 
creed  that  the  Judgment  appealed  from,  in 
favor  of  the  Interrener,  be  annulled,  avoided, 
and  reversed,  land  that  her  demands  be  re- 
jected, at  her  cost  in  both  courts. 


(120  La.) 

No.  18,76a 

NATIONAL  PACKING  CO.  t.  DAVIS  A 
SCHARFF  GROCERY  CO., 
Limited. 

(Supreme  Court  of  Louisiana.   Jan.  15,  1012.) 

(SyUabtu  by  the  Court.) 

Pactors  (I  31*)— Accounting  fob  Psocbedb. 

Defendant,  having  rPCPived  and  sold  goods 
at  prices  quoted  by  the  plaintiff,  thereby  agreed 
to  pay  such  prices,  and  cannot  avoid  the  obU- 
gation  by  the  plea  that  the  prices  charged  were 
in  excess  of  current  market  quotations. 

[Ed.  Note.— For  other  cases,  see  Factors, 

Cent.  Dig.  IS  34-36;  Dec  Dig.  %  31.*1 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia;  James  Simon,  Judge. 

Action  by  the  National  Packing  Company 
against  Davis  A  Scbarff  Grocery  Company, 
Limited.  Judgment  for  plaintiff  for  less  than 
the  amount  claimed,  and  It  appeals.  Revers* 
ed  and  rendered. 


Weeks  &  We^B,  for  appellant.  Burke  St 
Burke  and  Ventress  J.  Smith,  for  appellee. 

LAND,  J.  Plaintiff  sued  the  defendant  for 
a  balance  of  $4,614.12,  allied  to  be  due  for 
packing  ho'use  products  sold  and  delivered 
since  November  1,  1907.  The  petition  alleges 
a  balance  of  $5,285.35  due  on  merchandise  ac- 
count, but  remits  the  sum  of  $671.23  for  over- 
charges in  weight  made  on  shipments  prior  to 
November  1,  1907. 

The  defendant  for  answer  averred  sya- 
tematlc  overcharges,  both  in  weights  and 
prices,  from  about  April,  1906,  to  October, 
1907,  to  the  aggregate  amount  of  $5,739.60, 
for  which  the  defendant  prayed  Judgment 
in  reconvention. 

The  judgment  of  the  court,  based  on  the 
report  of  experts,  was  in  favor  of  the  plain- 
tiff for  a  balance  of  $704.80,  with  interest 
and  costs.   Plaintiff  has  appealed. 

In  September,  1903,  the  defendant  entered 
into  a  "Jobber's  contract"  with  the  Hammond 
Packing  Company,  of  Louisiana,  having  its 
home  office  at  Chicago,  111.  The  instrnmrat 
was  drafted  in  Chicago,  lU.,  and  It  was  stip- 
ulated that  all  questions  arising  under  the 
contract  should  be  governed  by  the  laws  of 
that  state.  The  salient  stipulations  of  the 
agreement  may  be  briefly  stated  as  follows: 

The  goods,  until  sold,  were  to  remain  the 
property  of  tlie  packing  company,  and  were 
to  be  held  by  the  defendant  as  its  factor,  and 
subject  to  its  order.  The  defendant  was  to 
receive  the  goods,  pay  freight  or  otber  charg- 
es thereon  when  not  prepaid,  sell  and  handle 
the  same  without  expense  to  the  packing 
company,  except  the  commission  or  broker- 
age provided  in  the  contract,  and  to  account 
for  the  full  value  of  every  artl(de  shipped. 
The  company's  weights  at  the  time  of  ship- 
ment were  to  govern  deliveries.  The  compa- 
ny guaranteed  such  weights,  but  no  claim  for 
shrinkage  would  be  entertained.  All  goods 
used  by  defendant  were  to  be  billed  to  itself 
the  same  day  ttiey  are  taken  from  the  stock 
of  the  company.  Sales  were  to  be  made  in 
each  case  by  the  defendant  on  its  own  ac- 
count, at  the  prices  quoted  by  the  company. 
Unsold  portions  of  every  consignment,  at  the 
expiration  of  30  days  from  date  of  shipment, 
were  to  be  charged  to  the  defendant  at  the 
prices  then  current 

On  March  8,  1907,  the  defendant  made  a 
similar  "Jobber's  contract"  with  the  plain- 
tiff company,  which  succeeded  the  Hammond 
Packing  Company.  Both  of  these  Louisiana 
corporations  were  branches  of  the  National 
Packing  Company  of  New  Jersey*  whldi  had 
an  office  in  Chicago. 

Both  contracts  were  made  by  the  defendant 
with  the  Louisiana  corporations. 

Each  contract  contained  the  following  8tU>- 
ulation: 

"Yon  shall  bill  to  yourselves  all  goods  used 
by  you  on  the  same  day  they  are  taken  from 
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onr  atock.  Sales  ihill  be  fan  each  cue  made 
on  Tonr  account  at  tke  prices  quoted  yon  bj 
na.'*^ 

In  fltber  words,  the  defendant  was  to 
charge  Itself  for  all  goods  used  or  sold  at 
tbe  prices  quoted  by  tbe  packing  company. 
Unsold  portions  of  consignment,  at  tbe  ex- 
piration of  30  da^  from  shipment,  were  to 
be  charged  to  deMidant  at  the  tiieh  current 
prices.  Tbe  contract  in  Its  very  nature  re- 
quired the  fixing  of  prices  by  the  packing 
company  for  every  consignment  shipped  to 
the  defendant 

The  defendant  accepted  the  goods  at  the 
prices  quoted  by  the  packing  company,  charg- 
ed itself  with  the  quoted  prices  as  the  goods 
were  sold,  and  paid  on  the  basis  of  such 
prices  from  year  to  year.  The  contention  of 
tbe  defendant  as  to  overcharge  of  prices  is 
set  forth  in  his  answer  as  follows,  to  wit: 

"That  the  agents  of  the  plaintiffB  systemat- 
ically, begiiining  from  a  period  during  or  about 
the  month  of  October,  1^06,  and  extending  to 
or  abont  the  month  of  October,  1907,  over- 
charged the  defendants  for  the  goods  shipped, 
both  with  reference  to  their  weight  and  with 
reference  to  tbe  market'  quotationB,  which 
were  to  be  the  baaia  of  the  pricea  to  be  charg- 
ed, thaa  making  entries  against  your  defend- 
ants, with  fraudulent  deaign,  showing  greater 
bulk  of  goods  than  those  actnaHy  ahlpped,  and 
ahowihg  higher  qnotadons  with  reference  to 
the  price  than  thoae  actually  prevailing." 

Shortage  in  weight  is  admitted,  to  the  ex- 
temt  of  7,700  pounds,  of  dry  salt  shoulders, 
chained  at  $671.12.  It  appears  that  there 
was  a  shortage  of  stock  In  the  New  Orleans 
Branch,  and  some  employ€-of  the  plalntUI.  in 
order  to  cover  up  such  shortage,  raised  the 
weights  of  certain  products  billed  to  defend- 
ants. This  shortage  was  discovered  and  set- 
tled before  the  institution  of  this  suit. 

The  experts  appointed  by  the  court  found 
tbe  amount  of  excessive  charges  by  the  New 
Orleans  branch,  over  and  above  "Chicago 
prices,"  to  be  $4,000.99.  Such  prices  were 
taken  from  Invoices  sent  by  packing  compa- 
nies to  the  Chicago  office  of  the  National 
Pacing  Company,  covering  car  loads  of  goods 
shipped  directly  to  defendants  on  the  orders 
of  the  plalntlCT  sent  through  the  Chicago  of- 
fice. Several  witnesses  for  the  plaintiff  tes- 
tified that  the  prices  in  such  Invoices  were 
not  definitive,  but  subject  to  adjustment  be- 
tween the  packing  companies  and  the  Nation- 
al Packing  Company  after  sales  of  the  goods; 
and  that  such  invoices  did  not  govern  the 
prices  charged  by  the  plaintiff  as  selling 
agent.  They  further  testified  that  the  busi- 
ness between  plaintiff  and  the  National  Pack- 
ing Company  was  on  a-  consignment  basis, 
with  a  minimum  price  for  sales  of  goods; 
and  that  it  was  the  duty  of  the  plaintiff  com- 
pany to  sell  at  higher  prices,  In  order  to 
meet  the  expenses  of  tbe  branch  agency  in 
tbe  city  of  New  Orleans.  It  Is  evident,  as  a 
business  proposition,  that  the  plaintiff  com- 
pany conld  not  afford  to  sell  to  local  dealers 


at  "Chicago  prices."  or  at  prlce>  InTolced  by 
tbe  packing  companies  to  tbe  National  Pack- 
lag  Company  of  New^Jeraey. 

As  a  matter  of  fact,  during  the  period  stat- 
ed in  the  answer,  goods  were  oonsigned  by 
plaintiff  to  defemlant  on  prices  quoted,  from 
time  to  time,  by  the  ftormor,  and  the  defend- 
ant accepted  tfie  goods  and  charged  itself 
with  tbe  prices  quoted  by  the  plaintiff.  This 
was  the  practical  construction  by  the  partlw 
of  the  clause  of  the  contract  reading: 

"Sales  shall  be  In  each  case  made  on  your 
own  account  at  pricea  quoted  you  by  us." 

The  defendant  was  under  no  obligation  to 
accept  the  goods.  If  the  prices  quoted  were 
not  satisfactory,  and  was  at  liberty  to  cancel 
the  contract  at  any  time,  and  to  order  the 
goods  elsewhere.  The  defense  as  to  over- 
charge of  prices  was  evidently  an  after- 
thought. After  a  full  Investigation  and 
checking  of  accounts,  the  defendant  verbally 
promised  to  pay  the  balance  found  doe  the 
plaintiff,  and  as  late  as  January  18,  1906, 
wrote  to  the  plaintiff  as  follows: 

"Owing  to  bad  weather  the  planters  aronnd 
here  have  been  delayed  from  one  to  two 
weeks;  consequently  we  will  be  unable  to  ful- 
fill our  promise  to  limiidate  our  account  by  the 
13th  as  promised.  We  wUl  be  able  to  mail 
you  a  check  for  $3,000  by  the  20th  and  the 
balance  if  the  weather  is  fairly  good  by  the 
25th." 

■ 

It  Is  tiierafore  ordered  that  the  jnt^nent 
below  be  reversed,  And  it  Is  now  ordered  that 
the  plaintiff,  the  National  Packing  Company, 
Limited,  do  have  and  recover  of  tbe  defbndr 
ant  tbe  Davis  &  Scharff  Orooory  Company, 
Limited,  the  full  sum  of  $4,614.12,  together 
with  6  per  cent,  per  annum  Interest  thereon 
from  judicial  demand  nntU  paid,  and  costs 
of  suit  In  both  courts. 


(129  La.) 
No.  18,888. 
QOODSON  v.  VIVIAN  OIL  CO, 
(Supreme  Court  of  Louisiana.    Jan.  2,  1912, 

Rehearing  Denied  Jan.  29,  1912.) 

(8vllah«»  &V  the  Court.) 
Mines  and  Minerau   <§  58*)  —  Mineral 
Lease  —  VAUniar  —  "CoNiaAci"  —  "Com- 

ICUTATIVB  OOHTBACr." 

A  so-called  mineral  lease  for  10  years, 
baaed  on  a  royalty,  in  which  the  lessee  doea 
not  obligate  hlmaelf  to  develop  tbe  premiaes 
for  oil  and  gas,  and  in  which  the  lessee  re- 
serves the  right  at  any  time  to  terminate  tbe 
lease  after  finding  oil  or  gas  in  paying  quanti- 
ties, is  void,  as  to  the  lessor,  for  want  of  con- 
sideratioQ. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  $  68.» 

For  other  definitions,  aee  Words  and  Phras- 
es, VOL  2,  pp.  1345,  1513-1534;  voL  8,  pp. 
7615-7616.1 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo:  Thomas  F.  Bell,  Judge. 
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Action  by  W.  M.  Goodson  against  the  Viv- 
Ian  Oil  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  AiBrmed. 

Tblgpen  ft  Heiold,  for  appelant  Jotan.B. 
Files,  for  app6Ue& 

LAND,  J.  Plaintiff  Bnefl  to  cancel  an  al- 
lied mtna«l  lease  on  tbe  ground  of  want  oC 
mutuality  In  the  covenants,  and  on  the  far- 
ther ground  tO.  abandonmoit  There  was 
Judgment  for  the  plaintiff,  and  the  defend- 
ant has  appealed. 

The  instnunent,  of  date  Deconber  11, 1900. 
granted  to  the  defendant  the  ecduidTe  rIgEt 
to  drill  and  explore  for  oil,  gas,  and  other 
minerals  on  a  certain  tract  of  land  contain- 
ing 3S  acres  more  or  less,  with  the  right  of 
using  Bnfficl«it  water,  gas,  and  oil  therefrom 
for  conducting  the  operation  of  drilling,  with 
thai  further  right  of  laying  pipe  lines  for  the 
couT^ance  of  oil,  gas,  and  water  across  the 
premises,  and  wltb  audi  further  rights  and 
privileges  as  were  reas(Hiably  requisite  for 
the  conduct  of  such  operation.  It  was  fur- 
ther stipulated  as  follows: 

'This  grant  and  option  la  encated  for  the 

consideration,  on  the  conditions  and  for  the 
terms  as  follows,  to  wit: 

"First.  There  Is  hereby  granted  to  said  com- 
pany the  ezdailTe  right  to  begin  tbe  driUlns 
of  an  oil  or  gas  well  on  said  premises  within 
six  months  from  date  hereof.  All  pipe  lines 
shall  be  buried  below  plow  depth  when  re- 
anested  by  first  party.  It  being  understood 
that  if  actual  oi>erations  for  the  oeginning  of 
an  oil  or  gas  well  shall  not  have  been  begun 
on  or  before  tbe  expiration  of  six  months  from 
this  date,  this  grant  shall  be  considered  as 
having  expired  ajod  shall  be  wholly  at  an  end. 

*Thi8  grant,  so  accepted  by  tbe  company 
shall  be  a  mineral  lease  covering  said  abore 
described  lands,  under  which  said  company 
shall  have  the  exclusive  right  to  drill,  mlner 
bore  or  explore  the  said  lands  tor  oil,  gas  ana 
other  minerals  for  a  i>eriod  of  ten  years  and 
as  much  longer  thereafter  as  oil,  gas  or  other 
minerals  shsll  be  produced  in  paying  quanti- 
ties;  and  from  such  product  as  may  be  develop- 
ed and  produced  from  said  lands,  the  said  W. 
M.  Goodson  and  wife  shall  receive  royalties 
as  hereinafter  provided." 

"Third.  If  ou  or  gas  be  found  in  paying 
quantities,  then  the  said  Vivian  Oil  Oqmpany 
shall  deliver  as  a  royalty  to  the  said  W.  M. 
Goodson  and  wife,  a  one-eighth  part  of  all  the 
oil  saved  from  that  produced,  such  delivery 
to  be  made  In  tanks  with  connections  by  W. 
M.  Goodson  and  wife  provided  or  into  any 
pipe  line  that  may  be  connected  with  the  weU 
or  wells,  and  If  any  well  on  said  premises  pro- 
duce gas  in  paying  quantities,  then  tbe  said 
W.  M.  Goodson  and  wife  shall  be  paid  at  the 
rate  of  ¥100.00  per  year  for  each  and  every 
well  from  which  gas  may  be  sold  or  used  off 
the  premises,  such  Mjments  to  be  made  at 
Vivian  State  Bank,  Vivian,  Lonislaua. 

"Fourth.    •  •  • 

"Fifth.  •  •  •  If  the  said  company  shall 
avail  itself  of  the  right  herein  granted  to  drill 
on  said  lands  and  Uiereby  convert  this  option 
into  a  complete  contract  of  lease  and  shall 
find  oil  or  gas  in  paying  quantities,  it  then 
shall  have  the  ligbt  at  any  time  to  terminate 
said  lease  and  to  remove  its  machinery  and 
proper^  thra^from. 

"Slxtn.  In  conslderattMi  of  the  right  granted 
by  the  said  W.  M.  Qoodson  and  wife  to  the 
Vivian  Oil  (Company  to  drill  and  explon  on 
said  land  within  ux  months  from  uie  date 


hereof,  and  In  consideration  of  tte  said  W. 
M.  Goodson  and  wife  granting  to  the  said 
Vivian  Oil  Company,  the  Vivian  Oil  Company 
pays  with  the  signing  of  this  grant  unto  the 
said  W.  IS,  GFoodson  and  wife  the  ^m  of 
(1&0.00  the  receipt  of'whieh  said  amomt  and 
the  BufBdency  of  wbldi  as  a  consideration  for 
the  rights  herdn  granted  is  hereby  acknowl- 
edgsd.*' 

Defendant  drilled  a  w«S  In  tbe  premises 
In  Bbrcb,  1910.  TbSx  wM,  when  it  came  In. 
spouted  mud.  water,  and  gas.  On  the  same 
day  the  pipe  ma  plugged,  and  the  deCwd- 
ant  moved  Ita  drilling  madilnery  to  another 
tract,  to  save  aome  other  lease  by  oommenc- 
Ing  the  work  of  drilling  thereon.  The  plug 
inserted  In  the  well  on  jpIalntUTe  land  Mew 
out,  and  the  final  result  waa  a  well,  wUldi 
produced  nothing  but  water. 

On  June  S,  1010,  Goodson  wrote  to  the  de- 
fendant as  follows: 

"I  thoueht  that  I  wooM  notl^  yon  tiiat  your 
lease  will  end  on  the  11th  of  uiis  month,  and 
you  have  made  no  well  yet,  for  the  boys  who 
drilled  there  say  that  it  is  no  well  and  when 
I  leased  this  land  to  J.  G.  Childs  it  was  not 
for  gas  and  tbey  tried  to  make  a  gas  well 
ont  of  It  and  failed  and  I  would  like  to  heat 
from  you  at  once." 

The  defendant,  on  June  7,  1010,  wrote  In 
reply  that.  In  accordance  with  the  terms  of 
the  lease,  VlOO  had  beeu  deposited  to  the 
credit  of  Goodson  in  the  Vivian  State  Banic, 
covering  gas  royalty  on  Ooodson  No.  1, 
broi^cht  in  as  a  gasser  on  March  10,  1910. 
Ooodson  refused  to  accept  this  payment, 
and.  In  S^tember,  1010,  objected  to  defend- 
ant's resuming  drilling  operations  on  the 
premises,  and  a  few  days  later  Instltoted  the 
present  suit 

The  agreement  in  question  is  styled  in  tbe 
instrument  a  "grant  and  an  option";  that  la 
to  say,  a  grant  on  the  part  of  the  plaintiff, 
and  an  option  on  the  part  of  the  defendant. 
The  option  was  exercised  within  six  months 
by  beginning  to  drill  a  well,  and  the  grant 
became  a  so-called  mineral  lease.  The  de- 
fendant nowhere  In  the  Instrument  obligates 
itself  to  exploit  the  land  for  oil  and  gas,  and, 
in  the  event  It  should  do  so,  reserves  tbe  right, 
at  any  time,  to  terminate  the  lease,  and  to 
remove  Its  machinery  and  property  from  the 
premises. 

"A  contract  Is  an  sgreement  by  whidi  one 
person  obligates  himself  to  another  to  give, 
to  do  or  permit,  or  not  to  do  something  ex- 
pressed or  implied,  by  such  agreement"  U.  O. 

art.  1761. 

"Commutative  contracts  are  those  In  which 
what  is  done,  given  or  promised  by  one  party 
is  considered  as  an  Muivalent  to,  or  a  considera- 
tion for,  what  ts  done,  given  or  promised  br 
the  other."    C.  a  art.  1768. 

Afl  the  defendant  did  not  obligate  Itself  to 
do  anything,  It  Is  evident  that  the  plaintiff 
received  no  consideration  for  the  so-called 
mineral  lease.  In  Murray  v.  Baruhart,  117 
La.  1023,  42  South.  480,  where  the  lessee  ob- 
ligated himself  to  complete  a  wdl  on  the 
premises  within  one  year  from  the  date  of 


Digitized  by  Google 


ALEXANDER     NEW  ORLEANS  BT.  A  LIOHT  OO. 


28S 


the  agreement,  but  reserved  to  hlms^f  t^ie 
right  to  retire  from  the  contract  at  any  time 
on  the  payment  of  two  dollars,  It  was  held 
that  the  obligation  of  the  lessee  was  pnrely 
potestative.  In  the  same  case,  the  court  said 
that  the  deTeloiim«it  of  the  land  for  oU  and 
gas  was  the  exdoslve  purpose  and  ddoct  of 
the  CMitracL 

In  the  case  at  bar,  there  is  no  oVUoatiott 
OD  the  part  of  the  lessee  to  exploit  the  land 
for  oil  and  gas,  and  there  Is  no  conaideration 
for  the  reserved  right  to  terminate  the  lease 
at  any  time,  In  the  event  of  the  finding  of  oil 
and  gas  In  paying  quantities. 

The  idalntlff  had  the*  legal  right  to  treat 
the  agreement  as  a  nndnm  pactum,  and  to 
refnae  the  pratuity  tendered  by  the  defend- 
ant The  shallow  well  was  of  no  benefit  to 
the  plaintiff. 

The  Louisiana  cases  cited  by  the  learned 
connsel  tox  the  defendant  do  not  cover  a 
case  of  this  kind,  where  there  is  no  oltUoa- 
tion  to  exploit  the  land,  and  no  oonsideration 
for  the  right  to  terminate  the  contract  at  any 
tlmft  The  civil  law  requites  a  $erioua  con- 
sideration, while  the  common  law  Is  content 
with  a  nominal  consideration.  The  differ- 
«Me  in  tbla  respect  between  the  two  Byetems 
is  so  wide  that  common-law  cases  have  no 
aiqdicatl<nL  See  Murray  t.  Bamhart,  sn- 
pra.  The  contention  that  the  agreement  was 
tntokded  as  a  eonUnutng  (mtlon  ft>r  10  years 
is  repelled  1^  tiie  language  of  the  Instrnment, 
which  deariy  difEerenttataa  the  option  from 
the  lease. 

Judgment  affirmed. 


(129  La.) 

No.  18^16. 

ALEXANDER  T.  NEW  ORLEANS  RT.  ft 
LIGHT  CO. 

(Snpreme  Gonrt  of  Looislaaa.  Jan.  16,  1912.) 

(Byllalnig      the  Court.) 

L  Stbeet  Baiijioads  (S  70*)— Street  Cars— 
Sbpabatb  Accommodations. 

Act  No.  64  of  1902,  requiring  street  rail- 
way companies  to  provide  separate  accommo- 
dations for  the  white  and  colored  races,  la 
properly  interpreted  to  mean  that  the  positioo 
of  the  movable  partition  Id  a  car  may  be 
chained  as  occamon  may  require;  that  is  to 
say,  should  It  be  found  that,  at  a  particular 
time,  there  is  more  space  assigned  to  the  one 
race  and  less  to  the  other  than  is  needed  for 
the  accommodation  of  the  respective  classes 
of  passei^ers,  the  officer  ia  charge  of  the 
car  may  move  the  ^rtition  to  meet  that  con- 
didoD  and  may  require  the  pasaengers  to  move 
their  seats  accordlogly.  But,  where  a  passen- 
ger has  found  a  seat  in  the  compartment  as- 
signed to  bis  race,  tiie  officer  has  no  right,  by 
moving  tbe  partition,  to  put  him  Id  the  wrong 
compartment,  when  there  is  no  seat  to  be  found 
in  the  compartment  thus  newly  established  for 
his  race. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,  Dec.  Dig.  S  70.*] 


2.  Gabbiers  (I  283*)— GABEuaa  or  Pjunxn- 
aiBs— Obliqation. 

Tbe  obligation  of  a  carrier  of  passengers 
is  to  carry  them  safely  and  protect  them  from 
Insult  and  injury,  and  a  fortioii,  from  In- 
jury at  tbe  bands  of  Its  own  oflkers  and  em- 
ployes. 

[Ed.  Note.— For  other  esses,  see  Carriers, 
Cent  Dig.  H  1U9-U24;  Dec  Dig.  i  288.*] 

Appeal  from  Civil  District  Court,  nuisb 
of  Orleans ;  Fred  D.  King,  Judge. 

Action  by  Joseph  Alexander  against  the 
New  Orleans  Railway  A  Light  Company. 
Judgment  for  plaintiff,  and  defmda&t  ap- 
peals.   Amended  and  affirmed. 

Oeorge  W.  Flynn,  for  appelluit.  Dart, 
Kwnan  ft  Dart,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  PlolDtUf  sues  for  damages 
resulting  from  an  assatilt  committed  tipon 
him  by  a  street  car  conductor.  In  defoidanfa 
employ,  whilst  be  (plalntiflE)  was  a  paasoiger 
on  the  car. 

PlalntUF,  who  Is  a  negro  longshoreman, 
boarded  a  Tulane  Belt  car,  at  Carrollton,  at 
about  half  past  7  o'clock  In  the  morning.  In 
order  to  get  to  bis  work.  All  the  seats  wwe 
thea  occupied;  the  two  rear  seats  on  each  side 
being  occupied  by  negroes,  and  the  screens 
being  In  front  of  tbe  rear  cross-seats.  At 
Calhoun  street  a  n^o  woman  vacated  one 
of  the  cross-seats  and  plaintiff  took  her  place. 
A  few  squares  down,  the  other  occupant  of 
the  cross-seat  left  the  car,  whereupon  the 
conductor  moved  the  screen  to  the  back  of 
the  seat  and  told  plaintiff  to  get  up,  at  which 
plaintiff  demurred,  as.  with  the  change  In 
the  position  of  tbe  screen,  there  was  no  va- 
cant seat  in  that  part  of  the  car  assigned 
to  people  of  his  rac&  He,  however,  vacat- 
ed, but,  retiring  to  the  platform,  he  Inform- 
ed the  condnctor  that  be  had  wronged  him 
and  that  he  would  r^rt  the  matter  to  the 
company,  and  he  proceeded  to  take  the  con- 
ductor's nnmbw  and  the  nnmber  of  the  car. 
The  conductor  then  struck  him  In  tbe  face 
with  bis  bell  punch,  cutting  a  gash  an  Inch 
long,  from  which  the  blood  flowed  freely, 
and,  when  the  car  reached  Canal  street, 
plaintiff  got  off,  returned  to  his  home  and 
changed  his  shirt,  and  then  went  to  the  of- 
fice of  the  defraidant,  where  he  was  referred 
to  the  company's  surgeon,  who  dressed  his 
wound.  He  testifies  that  his  face  was  band- 
aged for  two  weeks  and  remained  disfigur- 
ed for  0ome  three  weeks  more,  so  that  he 
did  not  like  to  go  to  his  work.  We,  how- 
ever, find  no  snfflcient  reason,  arising  from 
his  wound,  for  such  an  extended  holiday. 
Defendant  produced  one  witness  who  tells 
a  story  somewhat  different  from  the  fore- 
going, but  be  also  states  that,  when  tbe  con- 
ductor requested  plaintiff  to  vacate  hla  seat, 
tbe  screen  was  In  fnmt  of  him,  and,  nptm 
the  whole,  our  conclusions,  as  to  the  facts, 
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are  as  above  stated.  Plaintiff  says  that  he 
was  earning  from  f6  to  flO  a  day,  and  that 
he  expended  $15  or  $20  for  "medicines"  on 
account  of  his  Injury.  The  evidence  shows 
that  there  were  two  n^ro  men  standli^  on 
the  platform  at  the  time  of  the  occurrence 
In  question,  and  possibly  a  few  white  men, 
for  whom  there  were  no  seats.  There  was 
judgment  In  the  district  court  in  favor  of 
plaintiff  awarding  him  fSO,  and  be  has  ap- 
pealed and  coinplalns  that  the  amount  Is 
insufficdent 

Optnloa 

[1,  2]  The  law  (Act  No.  04  of  1902)  requires 
street  railway  companies,  carrying  passen- 
gers, "to  provide  equal,  bat  separate,  accom- 
modations for  the  white  and  colored  races,  by 
providing  two  or  more  cars,  or  by  dividing 
their  cars  by  wooden  or  wire  screen  parti- 
tions," and  further  provides  that: 

"No  person  •  •  •  Bhall  be  permitted  to 
occapy  seats  in  cars  or  compartments  other 
than  the  ones  assigned  to  them  on  account 
of  the  race  they  belong  to. 

"Sec  2.  •  •  *  That  the  officers  of  such 
street  cars  shall  have  the  power  and  are 
hereby  required  to  assign  each  passenger  to 
the  car  or  compartment  used  for  the  race  to 
which  such  passenger  belongs.  Any  passenger 
insisting  upon  going  into  a  car  or  compart- 
ment to  which,  by  race,  be  or  she  does  not 
belong  shall  be  liable  to  a  fine  *  *  *  or 

•  •  *  be  imprisoned,  •  •  ♦  and  any  offi- 
cer of  any  street  railway  Insisting  on  assign- 
ing a  passenger  to  a  car  or  compartment  other 
than  the  one  set  aside  for  the  race  to  which 
said  passenger  belongs  shall  be  liable  to  a  fine 

♦  •  •  or  *  •  •  imprisonment;  and,  should 
any  passenger  refuse  to  occupy  the  car  or 
compartment  to  which  he  or  she  is  assigned 
by  the  officer  of  such  street  railway,  said  offi- 
cer shall  have  the  power  to  refuse  to  carry 
audi  passenger  on  nls  car.  •  •  • " 

D^endant,  with  a  view  of  complying  with 
the  law  tbus  quoted,  has  provided  its  cars 
with  wire  screen  partitions,  which  can  be 
moved  so  as  to  give  the  large  and  smalls 
spaces  in  the  cars  to  the  white  or  colored 
people,  as  occasion  may  require,  and  we 
think  the  law  is  properly  Interpreted  to  mean 
that  the  position  of  the  partition  may  also 
be  changed  as  occasion  may  require;  that  is 
to  say,  should  it  be  found  that,  at  a  partic- 
ular time,  there  Is  more  space  assigned  to 
the  one  race  and  l&s  to  the  other  than  is 
needed  for  the  accommodation  of  the  respec- 
tive classes  of  passengers,  the  officer  in 
charge  of  the  car  may  move  the  partition  to 
meet  that  condition,  and  may  require  the 
passengers  to  move  their  seats  accordingly. 
But  where,  as  In  tbls  case,  a  passenger  has 
found  a  seat  In  the  compartment  assigned  to 
bis  race,  the  oflleer  bas  no  right,  by  moving 
tne  partition,  to  put  bim  in  the  wrong  com- 
partmoat,  whoi  tbore  is  no  seat  to  be  found 
In  the  compartment  thus  newly  established 
for  his  race ;  and  still  less  bas  the  officer  the 
right  to  assault  the  passenger  who  complains 
of  such  treatment.    The  obligation  of  de- 


f^dant  Is  to  carry  Its  passengers  safely 
and  protect  them  from  insult  and  Injury, 
and,  a  fortiori,  from  Injury  at  the  bands  of 
its  own  officers  and  employes.  We  conrar 
with  plaintiff  In  the  view  that  the  amount 
awarded  him  Is  Insufficient 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  Increasing  the  amount  for  which 
defendant  la  condemned  to  (250,  and.  as 
thus  amended,  that  said  judgment  be  «fDna> 
ed.  Defendant  to  pay  all  costs. 


(129  La.) 
No.  18,797. 

FRISCO  LAND  CO.,  Limited,  t.  NBVINS. 

(Supreme  Court  of  Louisiana.    Jsn.  2,  191& 
On  Application  for  Rehearing,  Jan.  28. 
1912.) 

(Syttabug  by  the  Court.) 

Taxation  (S  710*)  —  Saix  —  BBOKicpTXOir  — 

Payment  or  Tax  Colixctob. 

Under  section  62,  Act  No.  96  of  1882,  a 
tax  collector  was  authorised  to  receive  the  re- 
demption price  of  proper^  sold  for  taxes,  only 
when  the  mtrehaser  at  ue  sale  could  not  be 
found.  This  section' bas  do  application  to  a 
case  where  the  purchaser  was  a  resident  of 
the  parish  in  which  a  tax  sale  was  made,  and 
there  is  nothing  to  show  that  a  tender  in  the 
usual  form  cotud  not  have  been  made  to  him. 

[Ed.  Note.— For  other  cases,  see  Taxatioo, 
Cent.  Dig.  H  1436, 1437;  Dec.  Dig.  {  710.*] 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  of  West  Carroll;  J.  S.  l^Ior, 
Judge,  ad  hoc 

Action  by  the  ITrlsco  Idnd  Company,  Lim- 
ited, against  P.  J.  Nevlns.  Judjgment  for 
plaintiff,  and  defendant  appeals.  Beversed 
on  rehearing. 

McClosk^  &  Benedict,  for  appellant  H, 
H.  O'Counell  and  Davis*  Browne  A  Browne 
for  appellee. 

LAND,  J.  This  is  an  action  to  establish 
title  to  real  estate  as  provided  by  Act  No. 
38  of  1908,  where  two  or  more  persons  claim 
by  recorded  title,  and  neither  of  them  are  in 
actual  possession  of  the  premises. 

The  land  in  dispute,  consisting  of  aeveral 
sectional  subdlTislons,  containing  a  total  area 
of  240  acres,  was  assessed  to  Thomas  P. 
Kenny,  the  ordinal  entryman  tor  the  taxes 
of  the  year  1881.  The  taxes  were  not  paid, 
and  on  May  20,  1882,  the  property  was  «c- 
posed  at  tax  sale  and  adjudicated  to  Simm 
Wltowskl.  and  a  few  days  later  a  formal  tax 
deed  to  the  purchaser  was  duly  executed  and 
recorded.  Hie  plaintiff  daims  title  £RMa  Si- 
mon Wltowskl  through  mesne  conveyances. 

Defoidant  claims  title  by  deed  uecated  In 
October,  1881,  by  the  sole  heir  of  Thomas  P. 
Kenny,  and  also  1^  deed  executed  ta  1887  hy 
Kenny's  widow. 

The  defense  Is  an  alleged  redemption  of 
the  property  from  the  tax  sale,  on  April  27, 
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1883,  bj  Peter  J.  Nertau,  as  owner,  by  pay- 
ami  of  tbe  proper  amount  to  the  sheriff  and 
tax  collector  of  the  parish  of  West  CarrolL 
Tlie  Cact  of  this  paymoit  Is  not  disputed,  bat 
It  la  cont«ided  bg^  the  plaintiff  that  as  the 
tax  pandiaser  was  a  residaut  of  the  parish, 
tbe  deposit  of  the  redemption  price  with  tbe 
ahwur  and  tax  collector  was  not  anQiorlsed 
br  law,  and  therefore  did  not  aflMt  the  title 
of  tbe  tax  porchaser. 

Tbe  tax  sale  was  made  under  Act  No.  77  of 
1880^  whlA  contains  no  prortekm  fttr  the 
pifiBSDt  of  the  redemption  price  to  the  tax 
coUector.  SacUim  47  of  aald  statute,  reads  as 
mam: 

'TAa.t  from  the  date  of  tbe  recording  of  said 
tax  deed  of  sale,  all  the  rents  and  revenues 
of  the  property  therein  conveyed  shall  belong 
to  the  porcoaser,  and  shall  be  paid  to  him;  and 
■S  taxes  thereon,  shall  after  that  date  be  aa- 
M9sed  to  and  shall  be  paid  him,  until  tbe 
iud  property  be  redeemed,  it  redeemed,  the 
person  redeeming  shall  pay  all  the  taxes  as- 
n^ssed  upon  said  property  snbseqnent  to  the 
ui  sales." 

Act  No.  96  of  1882,  I  82,  prorided : 

"Tbat  tbe  tender  required  from  tbe  owner 
of  property  adjudicated  to  a  purchaser  for 
tues  due,  in  accordance  with  article  210  of 
tli«  Constitation,  may  be  made  to  and  deposited 
with  the  tax  collector,  or  ex  officio  tax  col- 
Wtor,  makiDg  said  sale  or  bis  succeesora  in 
office;  provided  the  same  be  made  within  the 
term  provided  by  said  article;  provided  fur- 
ther (bat  the  said  tender  and  depoait  with  the 
afornafd  officer  can  be  made  only  when  the 
porchaaer  cannot  be  fonnd." 

It  Deceasailly  fbnowa  from  the  text  of  the 
]iw  tbat  the  tender  must  be  made  to  the  pnr- 
chsser,  when  be  can  be  fonnd. 

It  Is  admitted  that  the  pnrduser  at  the 
ttx  sale  waus.  In  1882,  a  resident  of  the  par- 
lib  of  West  CttTrolI.  and  hsd  been  residing  In 
nid  parish  since  1870.  A  tender  of  payment 
may  be  made,  "either  to  the  creditor  himself 
w  at  bis  dwelllnff."   G.  G.  art  2168. 

"When  tbe  tender  is  for  money  due,  it  must 
»  made  to  the  creditor  bimseu  or  at  his  ac- 
toal  or  ebosen  domidle,  by  tbe  debtor  or  his 
fCent,  in  the  pi^aence  of  two  witnesses  resid- 
ing in  the  place,  by  tendering  to  such  creditor 
the  sum  which  is  due  to  bim,  with  the  inter- 
est" C.  P.  art  407. 

Tbwe  can  he  no  deposit  or  consignment  of 
the  ammint  due  nntll  after  a  tender  to  the 
n«ditor  and  Us  x^nsal  to  aceqit  Uie  same. 
'Hie  act  of  1882  dlqaenses  with  this  tender  to 
tbe  tax  porehafler  only  in  cases  where  he 
nonot  be  fonnd.  Tbe  evidence  before  na 
msents  no  meta  exceptional  case.  Hie  tax 
PBKhaser  resided  in  the  pariah,  and  there  ia 
Be  evidenee  tbat  be  oonld  not  he  fonnd  when 
tbe  d^ostt  was  aads  witb  the  tax  collector. 
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See  Prater  t.  Craighead.  118  La.  639,  640.  4& 
South.  258.  The  receipt  of  the  tax  collector 
contains  no  recital  that  the  tax  purdiaser 
could  not  be  found.  In  sbort,  there  is  no 
evidence  whatever  to  show  tbat  a  tender 
could  not  have  been  made  to  the  tax  purchas- 
er at  bis  usual  place  of  residence  In  the  par- 
ish of  West  Carroll.  It  foUows  tbat  the  de- 
posit of  the  money  with  the  tax  collector 
was  unauthorized,  and  had  no  legal  effect 
The  notation  of  the  so-<^Ied  redemption  on 
the  conveyance  book  was  likewise  unauthor- 
ized, and  had  no  legal  effect. 

It  is  argued  that  the  presumption  is  that 
the  tax  •  collector  delivered  the  deposit  to 
the  tax  purchaser.  There  is  no  averment  in 
the  answer  that  the  tax  purchaser  received 
tlio  price  of  redemption.  The  evidence  sbows 
tbat  the  tax  purchaser  and  his  vendees  have 
paid  tbe  taxes  on  the  property  since  1882. 
Tbe  defendant  has  also  paid  taxes  on  the 
same  property  since  1882.  The  continued 
claim  of  ownership  by  the  tax  purchaser  is 
Inconsistent  with  tbe  hypothesis  that  he  ac- 
quiesced in  the  redemption  by  accepting  tbe 
deposit  placed  In  the  hands  of  the  tax  col- 
lector. Both  parties  seem  to  have  stood 
squsr^y  on  their  respective  claims  of  own- 
ership. 

The  exception  of  no  cause  of  action,  filed 
In  this  court  te  without  merit  It  was  not 
necessary  for  the  plaintiff  to  allege  tbat  the 
tax  purchacer  bad  not  received  tbe  deposit 
placed  in  tbe  hands  ' of  the  tax  collector  by 
tbe  defendant  The  burden  was  on  the  de- 
fendant to  allege  and  prove  a  redemption  of 
the  proper^  txom  the  tax  sale. 

We  see  no  good  reasons  for  remanding  this 
case.  The  tetter  of  defendant's  agent  Is  no 
evidence  against  the  plaintiff,  and,  besides, 
shows  on  its  face  that  the  tax  purchaser  was 
present  In  tbe  parish  at  the  date  of  the  al- 
leged redemption. 

Judgment  affirmed. 

On  Application  for  Rehearing. 

HONROE,  J.  A  reconsldwatlon  of  this 
cose  has  led  the  conrt  to  the  conclusion  that 
tbe  Interests  of  justice  will  be  best  subawved 
by  affording  the  defendant  a  further  oppor- 
tunity in  tbe  matter  of  hla  defenae,  and,  more 
particularly,  to  show  that  the  amount  paid  in 
redemi>tion  of  the  property  innred  to  the  ben- 
eilt  of  the  tax  |iurchaser. 

It  la  therefore  ordered  that  tbe  Judgment 
heretofore  rendered  In  this  case  be  set  aside, 
that  the  Judgmoit  appealed  from  be  annul- 
led, avoided,  and  reversed,  and  the  tase 
be  remanded  to  tbe  dtotrtct  court  ft>r  such 
fnrtfa»  competent  eridence  na  the  parties 
may  offw. 
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(129  La.) 
No.  ia;585. 
mCBASD  BICH&RD. 
(Supreme  Gonrt  of  Loalsiana.   Jan.  10,  1912.) 

(SuttahuB      tte  Oomrt.) 

1.  Wills  (|  148*)— Nuhoutatitb  ^ftu*— Va- 

UDITT. 

Where  a  nmienpattTe  will  bj  pnblic  act 
ia  not  dictated  t£e  tcatator,  or  written  bj 
the  notary,  in  the  presence  of  the  witumees  re- 
qnired  by  law,  where  one  of  the  snbecribinK 
witneseee  did  not  understand  the  langnace  in 
which  Xhe  will  ia  written,  and  when  what 
was  done  wai  not  done  without  taninf  aalde 
to  other  acta,  the  will  is  void. 

[Ed.  Note.— For  other  casea,  see  WiUa,  GenL 
Dig.  H  358-366;  Dec  Dig.  S  148.*] 

2.  DlBCBlIT  AND  DiBTBIBUTION  (|  69*)— Ac- 

TioH    Brrwixii    Heus  —  ScTniia  Abide 

Donation. 

In  order  to  eatabliah  the  eqnality  between 
heirs  of  the  same  degree,  which  ia  the  cardinal 
principle  of  the  Louuiiuia  law  of  fnheritauce, 
on  heir  may  ane  his  coheir  to  set  aside  a 
donation,  disguised  as  a  aale,  from  the  common 
ancestor  to  such  coheir. 

[Ed.  Note.— For  other  caaes,  see  Descent  and 
Distribution.  Cent.  Dig.  U  206-212;  Dee.  Dig. 
i  69.*] 

3.  DI80E1IT  ASn  DiBTBIBUTIOll  (|  68*)— DZ8- 

avuxD  Donation- SsmnG  Abidb. 

A  conveyance,  purporting  to  be  a  aale, 
for  a  recited  consideration  of  cash  and  notes, 
will  be  held  to  be  a  disguised  donation  where 
the  evidence  shows  that  no  cash  was  imid,  and 
tiiat  the  notes  were  retained  by  the  putative 
vendee,  and  were  soon  afterwards  made  the 
subject  of  a  formal  donation  to  him  Iv  the 
putative  vendor. 

[Ed.  Note.— For  oOier  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  20Et-^;  Dec.  Dig. 
I  09.*] 

Appeal  Crom  Blxteentb  Judicial  District 
Court,  ParlBh  of  St  Landry;  B.  H.  Pavy, 
Jndga 

Action  by  Gtoraalme  Richard  against  John 
Pen^  RlchanL  Judgment  for  plalnttfT,  and 
defendant  appeals.  Affirmed. 

Jolm  N.  Ogden  and  B.  Lee  Garland,  for 
ai^lant   Lewis  ft  Lewis,  tor  appellee. 

Statement  of  the  Case. 

MONROE^  J.  Plaintiff  brings  this  salt 
In  behalf  of  bla  minor  child.  Znle  Richard, 
who,  by  r^reeentation  of  her  mother,  is 
coheir  with  defendant  (her  ancle)  of  the 
estate  of  taer  grandfather,  H.  Valsln  Rich- 
ard, lately  deceaaed,  and  he  seeks  to  axinul 
four  Instrnmenta  in  writing  executed  by 
decedent  in  favor  of  defendant,  to  wit:  (l) 
A  notarial  act  of  sale  of  date  January  15, 
1909,  purporting  to  sell  137^  arpents  of 
lanA;  (2)  a  notarial  act  of  date  April  15, 
1909,  purporting  to  donate  two  promissory 
notes  of  fl.OOO  each;  (3)  a  notarial  act  (exe- 
cuted contemporaneously  with  said  d(matlon) 
of  lease  for  10  yeara  of  all  the  property 
owned  by  decedent,  not  Incladed  in  the  sale 
of  January  ISth;  (4)  a  will,  of  even  date 
with  the  two  instruments  last  mentioned, 
whereby  decedent  bequeathed  the  disposable 


portion  of  bis  estate  to  defendant  and  ap- 
points Um  Us  executor  with  sel^  The 
petltloD  aUcses  that  all  of  said  Instruments 
were  executed  by  decedent  "In  pursuance 
of  the  purpose,  which  he  had  formed,  to 
divert  his  entire  estate  from  petUtoner'a 
mid  dangbt«',  and  Invest  the  said  John 
Percy  Richard  with  its  sole  ownership  and 
possession;"  that  the  Instrument  Urst  men- 
tioned was  a  "purported  or  pretended  sale 
of  a  simulated  character"  for  fSOO  cash, 
and  |2,000.  in  two  notes  of  flrOOO  each,  with 
a  stipulation  to  the  effect  that  the  vendor 
should  retain  the  "use  and  occupancy"  of 
the  property,  and  that  it  should  be  d^vered 
to  the  vendee  only  upon  his  death,  and  that 
it  Is  void,  not  only  for  nonpayment  of  the 
price  and  nondelivery  of  the  property,  but 
because  It  was  Intended  as  a  substitute  for 
a  last  will,  and  that,  If  li^ended  as  a  dona- 
tion inter  vivos.  It  Is  void  for  nondelivery 
of  the  thing  donated;  that  the  act  of  dona- 
tion Is  stricken  with  nullity,  not  only  be- 
cause the  two  notes  which  are  the  subject 
thereof  are  the  notes  which  were  executed 
by  the  purchaser  as  in  part  payment  of  the 
price  fixed  in  said  void  act  of  sale,  but,  be- 
cause said  donation  constituted  part  of  the 
plan,  illegally,  to  deprive  the  minor  of  her 
share  in  her  grandfather's  estate;  tbat  said 
lease  is  void  because  it  was  intended  there- 
by to  dispose  of  the  use  of  all  the  property 
remaining  to  decedent  for  ten  years  after 
bis  death,  thereby  substituting  the  lease 
for  a  testamentary  disposition,  the  pretend- 
ed lessor  being,  at  the  time  of  its  execution. 
In  articule  mortis,  and  the  consideration 
moving  to  him  being  so  inadequate  as  to 
prove  said  lease  to  have  been  a  simulation; 
that  said  last  will  ia  void,  not  only  because 
It  constitutes  part  and  parcel  of  a  purpose 
oA  the  part  of  "deceased  to  dcvrlve  peti- 
tioner's daughter  of  any  share  In  the  estate," 
but  also  because  it  was  not  dictated  to,  or 
written  down  by,  the  notary  In  the  presence 
of  the  witnesses,  and  because  one  of  the 
witnesses  could  neithffl  ^>eal£  nor  under- 
stand the  language  In  which  said  will  Is 
written.  A  preliminary  Injunction  was  is- 
sued to  restrain  defendant  from  -disposing 
of  the  movable  property  of  Uie  estate  pend- 
ing the  suit.  The  answer  of  d^endant  Is, 
in  effect,  a  denial  of  the  allegations  of  the 
petition,  and  an  affirmance  of  the  validity 
of  the  Instruments  attached.  There  was 
Judgm^t  In  the  district  court  In  favor  of 
plaintiff  as  prayed  fOr,  and  defendant  liaa 
appealed,  but  no  a^nment,  oral  <a  written, 
has  been  presented  to  tbls  court  In  his  be- 
half. The  evidence  shows  that,  when  tbe 
Instrnmenta  in  question  were  executed,  de- 
cedent was  prostrated  with  an  Illness  with 
which  be  had  been  suffering  for  some  time 
and  of  which  be  died  in  the  month  at  May 
following  tbelr  execution. 
Defradant  and  his  wife  were  living  with 
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blm  and  bad  been  lo  llviog  for  a  number 
of  years,  dorins  wbicb  decedent  bad  fre- 
quoitly  assisted  defendant  flnandaUyt  and 
defendant  does  not  appear  to  bare  had  any 
means  or  any  remnneratlTe  occupation  when 
the  tnstruments  here  In  question  were  exe- 
cuted. 

There  was  no  cash  paid  by  the  purchaser 
hi  the  sol  dlsant  sale,  nor  do  we  think  that 
any  equivalent  for  cash  passed  to  the  de- 
cedent, and  the  notes,  which  are  said  to 
hare  represented  the  balance  of  the  pur- 
chase price,  are  shown  to  bare  been  delirer- 
ed  by  the  notary  to  the  purchaser,  and  to 
bare  been  retained  by  him  until  April  IBth 
following,  when  the  act  by  which  'they  were 
donated  to  him  was  executed,  upon  which 
occasion  he  produced  them  and  handed  them 
to  the  decedent,  who  Immediately  returned 
them  to  him.  The  stipulation  In  the  act 
of  sale  concerning  the  delirery  of  the  prop- 
erty reads  as  follows  (quoting  literally): 

"It  is  hereby  specially  atipolated  and  agreed 
as  a  part  condition  of  this  sale,  and  to  which 
Tsndor  retains  and  parcbaser  nants,  that  the 
said  H.  Tallin  Richard  retains  for  UmseU 
the  general  asutruct  and  nsage  and  benefits 
of  the  foregoing  deacrlbed  landa  herein  con- 
reyed  for  tau  natural  life:  that  the  same  as 
were  it  Us  own  and  for  his  natural  lifetime. 

deUrexy  of  the  aforesaid  land  shall  be 
taken  possession  of  by  the  said  J.  P.  Richard 
only  after  the  death  of  the  said  H.  Valsin 


Hbm  facte  m  regard  to  tba  doDatloii  bare 
been  stated.  The  lease  purports  to  ba  for 
10  yews  at  ISO  a  year  of  the  '*plantatloD" 
(ss  It  Is  called)  upon  which  the  parties  were 
IMag  cmtainliig  125  arpents  of  land,  to- 
gether with  the  bnlldlngs  and  Improremoits 
and  all  the  movable  property,  animals,  and 
Carmine  Impleukents  thereon  or  thereto  afr 
tached.  It  la  otmcltulTely  shown  that  the 
will  was  neither  dictated  by  the  decedent 
nmr  written  down  1^  the  notary  In  the  pres- 
oiee  ct  tbm  witnesses;  that  one  of  them 
not  understand  the  language  In  whl^  it 
is  written;  that  it  mu  written  In  a  zo<an 
other  fban  that  In  which  the  decedent  vas 
lying  In  bed;  and  that  whilst  one  of  the  wlt- 
nessea  did  not  reach  the  house  until  after 
It  had  been  written,  and  hence  was  not  pres- 
ent wUQe  It  vaa  being  written,  the  other 
two  were,  perhaps.  In  and  out  of  the  room 
whilst  writing  was  being  done,  the  supposed 
testator  being  In  another  room. 

A.  D.  Richard,  one  of  the  witnesses  re- 
ferred to,  had  been,  tor  some  time,  assist- 
ing In  nondng  the  decedent,  rendering  cer- 
tain eerrlces  at  stated  Interrals  during  the 
day,  and  he  testlflea  that,  when  be  reached 
the  boxme  upon  the  occasion  in  questloD,  the 
notary  and  J.  D.  RlchaM  (another  of  the 
snbeeriUng  witnoasco)  were  In  the  kitchen: 
tbat  the  notary  said  that  he  was  ready  for 
the  witnesses;  that  th^  all  (notary  and 
three  witnesses)  then  went  into  the  room 
where  the  deeedoit  was,  the  notary  taking 
his  poi  and  Ink  and  the  will,  whidi  was 


already  wrlttra;  fbrnt  the  notary  read  the 
will  to  the  decedent,  and  told  him  that  it 
was  his  will,  and  be  wanted  him  to  sign  it; 
and  that,  as  the  decedent  was  unable  to 
help  himself  In  the  bed.  he  (the  wlbiess) 
dressed  him  up  and  helped  until  he  signed 
it.    And  his  testimony  proceeds  as  follows; 

"Q.  Did  Mr.  Valsin,  during  any  of  the  time 
that  you  were  there  as  a  witness  to  the  will, 
say  anything  to  Mr.  Ogden  [the  notary]  with 
reference  to  the  will?  A  No,  sir;  not  tbat 
I  heard  of.  Q.  Was  that  wiU  dictated  by  Mr. 
Richaxd  or  any  of  its  provisions  in  your  pres- 
ence? A  No,  sir.  Q.  Did  he  make  any  ref- 
erence whatever  to  making  a  will  in  your  pres- 
ence? A  Not  In  my  presence;  no,  sir.  Q. 
Did  he  appear  to  know  what  be  was  signing 
or  doingr  How  did  he  appear  when  he  signed 
the  win?  A  Well,  as  usaai,  drowsy.  He 
didn't  seem  to  notice  anytlung.  Q.  Didn't 
make  any  remark  about  the  will?  A.  None  at 
alL  Q.  Had  the  donation  been  signed  already 
at  that  time?  A  Tea,  sir;  the  donation  had 
l>een  signed.  Q.  Ton  were  a  witness  to  the 
donation?  A  Yes,  sir.  Q.  IMd  yon  see  any- 
thing between  the  parties  when  the  donation 
was  made?  A  Not  more  than  seeing  Percgr 
hand  over  the  papers  to  the  old  man,  claim- 
ing tliat  they  were  the  notes  he  baA  agsinst 
him,  and,  after  the  donation  was  signed,  turn- 
ed the  notes  over  to  Percy.  <1  Then,  at  the 
time  the  donation  was  made,  Percy  bad  the 
notes  In  his  possession?  A.  He  was  the  one 
who  handed  them  to  the  old  man  in  the  bed, 
when  he  came  in  to  sign.  Q.  And  the  old  man 
handed  them  back  to  him?  A  Tes,  sir.  Q. 
Was  anything  said  at  that  time  before  the  old 
man?  A  No,  sir.  Q.  How  long  before  ^e 
will  was  the  donation  made?  A.  Well,  about 
an  bour^hour  and  quarter— I  suppose;  at 
least  when  it  was  signed.  I  don't  Imow  how 
long  it  was — may  be — but  it  was  signed  before 
the  witnesses  seen  it— an  hour  and  a  quarter." 

NMthw  ot  the  other  witnesses  pretend  that 
A  D.  Richard  was  present  at  any  time  pri- 
or to  the  moment  of  which  he  speaks — ^1.  e^ 
after  the  will  had  been  writt«i — and  both  of 
them  admit  that  the  writing  <mC  the  will  was 
done  in  another  room  than  that  in  which  the 
decedent  was  lying,  and  it  appears  that  they 
were  in  and  out  whilst  it  was  being  written. 
An  effort  was  made  to  show  by  them  tbat  be- 
fore the  will  was  wrlttoi  the  decedent  told 
the  notary  what  he  wanted  done,  and  that, 
after  the  will  was  read  to  blm,  the  deoedoit 
was  asked  whether  It  was  satlatectory,  and 
that  he  answered  In  the  afflrmatlre.  The 
testimony  of  both  witnesses  te,  however,  con- 
fused and  unsatlsCactory.  One  of  them  dem- 
miatrated  im  the  trial  that  he  knows  so  lltUe 
of  the  BngUsh  language  that  he  could  not 
hare  known  whether  he  understood  or  mls- 
nnderstood  anything  that  may  hare  beoi  said 
between  the  decedent  and  notary;  and  the 
latter  was  not  called  to  the  stand. 

Opinion. 

[1]  Bevetstaift  in  part,  the  order  In  which 
we  have  considered  the  facts,  and  dealing, 
first,  with  the  questions  of  law  presented  by 
the  attack  upon  the  will,  we  are  of  opinion 
that  the  will  Is  Told,  becanse  not  dictated 
the  testator  or  written  by  the  notary  In  the 
presence  of  the  witnesses  required  by  law; 
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because  one  of  the  subscribing  wltneBses  was 
incompetent  by  reason  of  his  not  understand- 
ing the  language  In  which  the  will  was  writ- 
ten; and  because  what  was  done  was  not 
done  without  Intermptlon  or  turning  aside 
to  other  acta.  C.  C.  art  1578 ;  Breaux  t. 
Gallusseaux,  Executor,  14  La.  Ann.  233,  74 
Am.  Dec.  430;  Succession  of  Dauterlve,  39 
La.  Ann.  1094,  8  South.  341. 

[1,  31  The  sale  was  not  simulated  in  the 
sense  of  not  being  intended  to  convey  title  to 
the  property,  but,  considered  In  connection 
with  the  donation,  which  followed,  must  be 
regarded  as  a  donation  in  disguise.  In  Du- 
puy  V.  Dupont,  11  La.  Ann.  226,  wbere  a  sim- 
ilar state  of  facts  was  presented  and  the 
sale  bad  be&a  set  aside  by  the  district  court, 
as  a  disguised  donation,  Spoflord,  J.,  as  the 
organ  of  this  court  CVoorMes  and  Bnehanan, 
JJ.,  dissenting),  said: 

"It  would  have  been  more  formal  to  have 
declared  the  sale  a  disguU^  donation  to  the 
daughter,  and  decreed  that  she  should  collate 
the  property,  in  a  partition  to  be  made  here- 
after among  the  heirs  of  Dupuy.  The  advan- 
tage which  a  father  bestows  upon  his  sun, 
though  in  any  other  manner  than  by  donation 
or  legacy,  is  likewise  subject  to  collation. 
Thna,  where  a  father  has  sold  a  thing  to  his 
son  at  a  very  low  price,  or  has  paid  for  him 
the  price  oi  some  purchase,  or  has  spent 
money  to  improve  the  son's  estate,  all  that 
is  subject  to  collation.  C.  G.  1838.  art.  1326 
[1248].  As  there  is  enough  in  the  record  to 
show  that  the  decree,  as  rendered  by  the  dis- 
trict judge,  will  produce  substantially  the  same 
result  as  a  more  formal  Judgment,  It  need  not 
be  disturbed." 

In  Laycofft  t.  Bird,  18  Lb.  Ann.  173,  bting 
an  action  to  set  aside  a  sale  of  land  and 
slaves,  as  a  donation  In  disguise,  the  court 
found  that  there  was  a  price  paid,  which, 
tbough  very  low,  exceeded  one-half  the  real 
value  of  the  property ;  and  said : 

"So  there  was  no  lesion  beyond  moiety  nor 
such  proof  as  is  required  by  article  2419 
[2444]  of  the  Code  to  set  aside  a  sale  in  toto 
as  a  simulation  or  disguised  donation.  The 
contract  seems  to  have  been  a  real  one,  al- 
though, perhaps,  made  to  give  the  vendee  an 
indirect  advantage  over  his  coheir.  The  plain- 
tiff's remedy,  if  any  she  has,  is,  not  by  an  ac- 
tion in  the  present  form,  but  by  an  application 
to  have  ber  coheir  collate  when  a  partition 
takes  place.** 

In  Montgomery  v.  Chaney,  13  La.  Ann.  207, 
being  also  an  action  by  forced  heirs  to  set 
aside,  as  a  donation  In  disguise,  a  sale  by 
their  ancestor  to  a  coheir  of  certain  slaves, 
the  court,  intex  alia,  said; 


"Equality  betweoi  heirs  of  the  same  degree 
la  the  cardinal  principle  of  the  Louisiana  law 
of  inheritance.  No  deviation  is  allowed  from 
this  rule,  save  within  a  narrow  limit  and  by 
pursuing  the  forms  prescribed  by  law.  If  a 
lather  desires  to  pr^er  one  child  to  snother 
in  the  distribution  of  his  property,  he  is  bound 
to  state  his  design,  expressly,  by  declaring 
that  the  gift  or  legacy  is  intended  'as  an  ad- 
vantage or  extra  jiortion.'  or  'using  equivalent 
terms.  O.  C.  art.  1311,'  nSSSSi.  The  sales  of 
immovable  property  or  slaves,  made  by  par- 
ents  to  their  children,  may  be  attacked  hy  the 
forced  heirs,  as  containing  a  donation  in  dis- 
guise, if  the  latter  can  prove  that  no  price  has 
been  paid,  or  that  the  price  was  below  one- 
fourth  of  the  real  value  of  the  immovables,  or 
slaves  sold,  at  the  time  of  the  sale.  (X  G.  art. 
2419  [2444].   •  •   •  " 

There  can  be  no  doubt,  therefor^  that, 
quoad,  the  sale  here  attadced.  this  action 
falls  under  C.  a  art  2444,  and  is  properlr 
brought;  and,  as  tbe  donation  of  the  notes 
was  merely  complnnaital  of  the  disguised 
donation  of  the  real  estate,  tbe  two  will  fall 
together. 

Whether  the  lease  sboald  be  re^rded  as 
falling  under  C.  C  art  2444,  or  under  C.  C 
art  1248,  is  a  question  which  the  defendant 
has  not  raised,  and,  «s  we  are  inclined  to 
think  that  the  interests  of  both  Utlgants  will 
be  best  subserved  by  restorli^  all  tbe  prop- 
erty in  dispute  to  the  Buccession,  thereby  fa- 
cilitating a  partition,  without  further  conapll- 
cation,  we  shall  leave  It  undetermined.  Tbe 
Judgmimt  appealed  from  is  accordingly  af- 
firmed at  the  cost  ot  the  def»dant  and  ap> 
pellant 

(129  La.) 
No.  18,749. 
VANNATTA  et  aL  v.  BUSBEY  et  sL 
(Supreme  Court  of  Loaisiana.    Jan.  2,  191S. 
Rehearing  Denied  Jan.  29,  1912.) 

Appeal  from  First  Judicial  District  Court; 
Parish  of  Caddo;  K.  W.  Sutherlin,  Judge. 

Action  between  S.  A.  Vannatta  and  others 
and  M,  P.  Buabey  and  others.  Judgment  for 
plaintiffs,  and  defendants  aiq^eaL  Transferred 
to  tbe  Court  of  Appeal. 

Alexander    St   \rakinB<m,    for  appellants. 

Hemdon  &  Hemdon,  for  appellees. 

MONROE.  J.  So  far  as  appears  from  the 
transcript,  the  amount  or  valae  in  dispute  in 
this  case  is  less  than  that  required  to  vest 
this  court  with  jurisdiction  of  the  appeaL  The 
case  is  therefore  ordered  to  be  transferred  to 
the  Court  of  Appeal,  Second  Circuit,  on  appel- 
lants' complying -witii  the  law  (Act  No.  56,  of 
1904)  aDtooricLng  such  transfer ;  otherwise, 
and  In  default  of  such  eompliancet  the  appeal 
Is  dismissed. 
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WKIGBT  T.  STANFOBD.    (No.  IS^) 
(Supreme  Court  of  Aniriw^ppL  Jan.  29, 1912.) 

Costs  (8  137*)— Seouritt  fob  Costs— Fail- 

UBE  TO  Give;— Dismissal. 

Where  plaintiff  iled  his  bond  for  costs  61 
days  after  the  order  reaQiriug  it  to  be  filed 
within  60  days,  as  required  by  Code  1906,  f 
940,  providing  for  dismissal  for  failure  to  do 
BO,  and  defendant  on  the  first  day  of  the  term, 
4  mouths  later,  filed  his  plea,  and  S  days  later 
plaintiff  filed  his  repUcatioa.  a  motion  by  de- 
fendant,  made  2  days  later,  to  dismiss  because 
of  the  failare  to  file  the  bond  within  the  60 
days,  was  improperly  granted;  no  prejudice  to 
defendant  being  shown.  « 

[Ed.  Note.— for  other  casea,  see  Costs,  Dee. 
Dig.  {  137.*] 

Appeal  from  Circuit  Court,  Tippah  Coun- 
t;;  C  L.  Crum,  Special  Judge. 

"To  be  officially  reported." 

Action  by  J.  G.  Wright  against  F.  M.  Stan- 
ford. From  a  judgmoit  of  dismissal,  plain- 
tlCf  appeals.   Reversed  and  remanded. 

On  Janaary  17,  1910,  the  plaintiff  filed  his 
declaration  In  the  circuit  court  for  damages 
for  slander.  On  the  first  day  of  the  July 
term  (July  4,  1910),  an  order  was  entered 
requiring  the  plaintiff  to  give  security  for 
costs  within  60  days.  On  September  3,  1910 
(61  days  later),  plaintiff  filed  his  bond,  which 
was  am»roved  by  the  clerk.  On  the  first  day 
of  the  January  term,  1911,  defendant  filed 
his  pleas  to  the  declaration,  and  S  days  later 
the  plaintiff  filed  his  replication  to  said  pleas. 
Two  days  thereafter  tbe  defendant  filed  his 
motion  to  dismiss  the  suit,  "because  no  bond 
was  filed  within  the  time  limited  by  law  and 
the  order  of  the  court."  The  coort  sustain- 
ed tbe  motion,  and  the  plaintiff  appealed. 

Sectton  940  of  the  Code  contains  tbe  fol- 
lowing provisions:  "The  plaintiff  or  complain- 
ant may  be  required  *  *  *  to  give  secn- 
rlty  for  all  costs  accrued  and  to  accrue  in 
tbe  suit  within  sixty  days  after  the  order  of 
the  court  made  for  that  purpose.  •  •  • 
If  tbe  security  be  not  given  the  solt  shall  be 
dismissed  and  execution  Issued  for  tbe  costs 
that  have  accrued;  bat  the  court  may,  on 
cause  ali0wii.  extend  the  time  for  the  giving 
of  the  aecnrlly." 

Thos.  E.  Pegram,  for  aiqpellant.  Spigbt  & 
Street,  for  appellee. 

WHITFIELD,  O.  Tbe  appellee  did  not 
move  to  dismiss  tbe  nilt  for  tbe  want  of  se- 
curity for  costs  promptly,  as  be  should  have 
done.  On  the  contrary,  be  filed  bis  pleas  on 
tbe  first  day  of  tbe  January,  1911,  torn  of 
circuit  court  live  di^s  later  the  appellant 
filed  hla  r^dicatlona  to  said  pleas,  and  two 
days  after  this  appellee,  for  the  first  time, 
filed  bis  motion  to  dlamlsa  the  suit  because 
no  bond  had  been  filed  wltbln  the  time  lim- 
ited by  law  and  the  order  of  tbe  court  The 
bond  wu  filed  tflz^-one  <toys.  Just  one  day 
too  late,  after  tbe  ordw  requiring  security  to 
be  ^ven.  In  Kittle  t.  Ballroad,  92  Miss.  381, 


45  South.  867,  th«  court  said:  *^n  all  cases 
where  it  ta  not  shown  that  the  failure  to 
comply  wltb  tbe  order  of  the  court  as  to  time 
has  operated  injuriously  to  the  rights  of  oth- 
er parties  to  the  litigation,  the  cost  bond 
should  be  allowed  to  be  filed  at  any  time  be- 
fore tbe  actual  dismissal  of  the  suit" 

Applying  this  principle  In  the  light  of  the 
facts  of  this  case,  we  think  the  court  erred 
In  dismissing  the  suit 

PER  CURIAM.  The  above  opinion  is 
adopted  as  tbe  opinion  of  the  court  and  for 
the  reasons  therein  Indicated  the  Judgment 
la  reversed,  and  the  cause  remanded. 


ALABAMA  &  V.  RT.  CO.  t.  LOWRT. 

(No.  15,446.) 

(Supreme  Court  of  MisBissippi.   Dec.  4,  1911. 
SuggeBtion  .of  Krror  Overruled  Jan.  15, 
1912.) 

Cabsiebs  (S  277*)— Injubieb  to  Fassenqebs 

— WaKTONNBSS— ErtDBNCE, 

In  an  action  against  a  carrier  for  the 
wrongful  refusal  of  Its  conductor  to  accept  a 
check  for  a  corpse,  given  to  a  passenger  ac- 
companying the  corpse  by  the  station  agent  on 
purchase  of  a  ticket,  evidence  held  not  to  show 
such  willful  or  wanton  misconduct  of  the  con- 
ductor as  to  justify  the  awarding  to  the  pas- 
senger of  punitive  damages. 

[Ed.  Note,— For  other  cases,  see  Carriers, 
Dec.  Dig.  3  277,*] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  Jno.  L-  Buckley,  Judges 

"To  be  officially  reported." 

Action  by  J.  W.  Lowry  against  the  Ala- 
bama &  Vicksburg  Railway  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  award- 
ing compensatory  and  punitive  damages, 
defendant  named  appeals.  Reversed  and 
remanded. 

The  appellee  took  passage  ovw  the  Illinois 
Central  Railroad  at  Grenada,  Miss.,  via  Jack- 
son, and  over  the  appellant's  road,  tbe  Ala- 
bama &  Vicksburg  Railway,  to  Meridian.  lie 
took  witb  Min  the  body  of  his  diUd,  and  pur- 
chased a  fun  ticket  at  Grenada  through  to 
Meridian  for  the  corpse.  The  agent  at  Gren- 
ada took  up  tbe  ticket  and  gave  blm  a  check 
through  to  Meridian,  and  gave  tbe  appellee 
a  duplicate  check.  At  Jackson,  appellee 
changed  cars  for  Meridian,  and  the  conductor 
on  the  Alabt^ma  &  Vicksburg  Railway  de- 
clined to  (te^pt  tbe  check  as  transportation 
for  the  con^,  but  demanded  cash  fare,  wblcb 
the  aiK>eIIee  ^ald,  'amounting  to  $2.90. 

Tbe  rules  of  tbe  Illinois  Central  Railroad, 
operating  from  Grenada  to  Jackson,  contain 
tbe  following  provision:  "One  adult  first- 
class  ticket  mnst  be  iHresented  for  the  trans- 
portation of  a  coritse,  regardless  of  tbe  age 
of  tbe  deceased,  and  'a  corpse  must  not  be 
received  for  shipment  ezc^  accompanied 
by  an  escort  holding  proper  transportation 
to  destination.    Tbe  word  'corpse'  must  l;e 
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plainly  writUn  on  the  fkce  of  the  local,  and 
on  each  conpon  of  hiterllne  ticket  *  *  * 
Corpees  may  be  checked  to  points  on  and  via 
the  following  lines  only:  [Hare  follow  the 
names  of  a  number  of  railroads,  bnt  not  the 
name  of  the  appellant,  Alabama  &  Vi(&B- 
bnrg  Railway.]  Stamp  the  escort  ticket,  or 
Indorse  with  pm  and  Ink:  This  ticket  will 
not  be  honored  for  pasease  unless  presented 
with  excess  baggage  check  Form  — .' 
*  *  *  If  a  corpse  Is  destined  to  a  point 
on  ether  lines  than  those  mentioned  above, 
lift  the  ooiywns  and  chei^  only  to  the  junc- 
tion point  of  Butsb  lines,  Instmctlng  the  escort 
to  presoit  duplicate  at  such  point  and  ar- 
range for  the  care  of  the  cotpse  beyond,  in 
accordance  with  the  rules  of  lines  over  which 
ticket  reads  to  destinaUon." 

The  joint  rule  of  the  Alabama  ft  Tickdm^ 
Railway  and  the  lU^ols  Central  Railroad 
contains  the  foilowlttg  provision:  "Rules  and 
regulations.  26.  Transportatlott  of  Corpses 
In  Baggi^  Cars. — A  corpse,  presented  with 
requisite  certificates  l«Bued  In  conformity 
with  the  rules  of  the  national,  state  and 
local  boards  of  health,  will  be  transported  In 
baggage  cars,  provided  an  escort  traveling 
by  the  same  train  accompanies  the  corpse  to 
Its  destination.  Such  racort  will  be  required 
to  preeent,  for  the  transportation  of  the 
corpse,  one  adult  flrst-dass  ticket  (the  con- 
tract and  each  conpon  of  which  must  be 
plainly  stamped  'Corpse,')  In  addition  to  the 
ticket  for  said  escort  The  ticket  for  the 
transportation  of  a  corpse  must  be  either 
a  regular  one-way  ticket  or  the  return  por- 
tion of  a  round-trip  tlAet" 

One  of  the  rules  of  the  Alabama  &  Vlcks- 
bnrg  Railway  is  as  follows:  "684.  They  most 
not  receive  a  corpse  without  a  physician's 
certificate  that  It  Is  free  from  contagion. 
Must  be  securely  enclosed  in  a  box,  accom- 
panied by  a  flrst-dass  ticket,  which  must  be 
handed  to  the  conductor.  Must  also  be  ac- 
companied By  a  passenger.   See  Form  9393." 

The  appellee,  who  was  complainant  below, 
claims  that  the  conductor  was  rude  and  In- 
sulting In  his  manner  when  refusing  to  take 
the  excess  baggage  check  for  the  corpse,  and 
demanded  the  payment  of  cash  fare  there- 
for. This  is  denied  by  the  defendant,  and 
It  is  claimed  that  the  conductor,  acting  only 
within  the  rules  of  the  company,  could  not 
under  said  rules,  accept  a  check,  but  could 
accept  only  a  flrst-dass  full-fare  ticket 

Appellee  brought  suit  agalnsC  the  Illinois 
Central  and  Alabania  ft  Vlcksburg  Railway 
Companies  for  $2.90  actual  damages  and 
$5,000  punitive  damages.  The  Illinois  Cen- 
tral Railroad  demurred*  and  the  demurrer 
was  sustained,  and  the  suit  dismissed  as  to 
that  road.  The  appellee  recovered  a  ver- 
dict against  the  appellant  for  |600,  and  from 
a  Judgment  for  that  amount  this  appeal  is 
taken. 

The  appellee  testified  In  part  as  follows: 
"Q.  When  he  leaehed  yon,  Mr.  Lowiy,  Just 


in  your  own  way,  tdl  llie  Jury  an  fliat  oc- 
curred and  how  It  occurred.  A.  Whtti  he  got 
to  me,  why  I  gave  him  the  regular  ticket 
that  I  had.  Q.  That  was  for  your  wife? 
A.  Tes,  sir;  that  was  for  my  xrita.  I  show- 
ed blm  the  check,  and  the  certificate  gtvea 
by  the  undertake,  and  signed  by  the  physi- 
cian at  Grenada,  and  also  paid  $2.90,  my 
fare.  Q.  TbRt  was  your  tare?  A.  That  was 
my  fare.  Q.  From  where?  A.  From  Jadt- 
son  to  Meridian.  And  he  said  that  the  ehe<!k 
coaldnt  be  honored  on  tills  road,  and  I  told 
him  I  paid  for  the  corpse  through  from 
Grenada  to  Maldlan,  had  It  checked  throc^, 
that  was  the  check  tor  It;  aiul  he  says,  'Well, 
see,  I  can't  hmor  that  check  at  all.'  Says,, 
•Some  roads  do  one  way,  and  some  another.* 
And  says,  *I  can't  hmor  that*  In  my  con- 
dition, I  didn*t  bsiow  whflt  to  do.  I  had  my 
tuby  In  my  arms  there,  and,  being  under  a 
Btraln  as  I  was,  I  didn't  know  what  to  do. 
I  paid  him  then.  Q.  Tell  how  he  talked. 
A.  He  was  very  abrupt  abont  it.  In  the  way 
he  demanded  it  *  *  *  Q.  Tell  how  he 
talked  (speaking  of  the  conductor).  A.  He 
was  very  abrupt  about  it.  In  the  way  he  de- 
manded it  He  denumded  another  fare, 
which  was  $2.90.  He  said  a  corpse  took  a 
regular  fkre— no  half  fares,  but  a  regular 
fare.  Q.  Mr.  Lowry,  tell  the*  court  and  Jury 
what  Mr.  Wilson's  manner  was  at  the  time 
he  demanded  this  additional  fare  from  you. 
A.  It  was  a  very  abrupt  maimer.  Q.  What 
was  the  tone  of  his  voice?  A.  Well,  he  de- 
manded that  I  pay  another  fare,  In  a  yery 
harsh  and  gruff  manner.  I  had  my  baby  In 
my  arms,  and  1  didn't  know  what  would 
occur  if  I  didn't  pay  It  Q.  Just  detail,  Mr. 
Lowry,  everything  that  occurred  there  when 
Mr.  Wilson  reached  where  you  were  In  the 
car  and  got  the  fare.  Detail  everything 
that  occurred  between  yon  and  Mr.  Wilson, 
and  everything  how  it  occurred.  A.  When 
be  got  to  me,  I  gave  blm  the  regular  tick- 
et I  had  from  Grenada  to  Meridian,  and 
paid  him  $2.90,  and  showed  him  my  dupli- 
cate check  that  I  had  from  Grenada  to 
Meridian  for  the  corpse,  and  also  this  certifi- 
cate that  was  glreo  by  the  undertaker,  and 
he  wouldn't  accept  the  check,  said  I  had  to 
pay  another  fare,  and  that  would  be  a  regu- 
lar fare,  not  half  fare  bnt  a  regular  fare,  for 
a  corpse,  and  he  said  It  In  a  very  rude  way 
and  manner,  and  I  paid  him  the  $2.90.  I 
had  my  baby  In  my  arms,  and  I  paid  him  the 
$2.90  rather  than  to  have  any  further  trouble. 
Q.  What  was  Mr.  Wilson's  appearance  at 
the  time?  Did  he  appear  to  be  In  a  good 
humor,  or  was  he  mad,  or  how?  A.  He 
looked  like  he  was  mad,  yes,  sir;  talked 
like  that  way.  Q.  Did  his  hianna  in  wbldi 
he  talked  to  you  about  this  fare  Indicate  ta 
you  that  he  was  mad?  (Objected  to  and 
withdrawn.)  Q.  You  say  he  appeared  to  be 
mad?  A.  Tea,  sir.  Q,  How  was  that  ap- 
pearance indicated?  A.  By  his  acttons* 
words,  looks— his  talk.** 
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On  cron-ezimliiatlon  tbe  appellee  testified 
In  part  aa  foUowa:  "Q.  Mr.  Fewell:  Mr. 
Lowi7i  tell  tbe  court  and  Jury  wliat  Mr. 
Wilson's  mannw  was  at  tbe  time  be  demand- 
ed tUa  additional  fiire  from  you?  A.  It 
was  a  Tery  abrupt  manncf.  Q.  Wbat  was 
tbe  tone  of  bla  voice?  A.  Welli  be  demanded 
tbat  I  sbould  pay  anotber  fare,  In  a  very 
barsh  uid  gruff  manner.  I  "bad  my  tmby 
In  my  arms,  and  I  didn't  know  wbat  would 
occur  If  I  didn't  pay  It  Bfr.  Bozeman:  We 
object  to  tbat,  and  move  to  strike  It  out 
Tbat  la  a  mere  qieculatlon  on  tbe  part  of 
tlie  witness,  and  not  a  fact  at  aU.  Tbe 
Court:  Go  abead.  (To  wblcb  action  and 
rullns  of  tbe  court  tbe  defendant  tben  aud 
tbere  excepted.)  Mr.  B'ewell:  How  long  was 
be  talking  to  yon,  Mr.  Lowry?  A.  It  wasn't 
very  long.  Q.  Can  you  approximate  It?  A. 
About  two  or  tbree  minutes,  I  suppose.  Q. 
You  had  tbe  baby  In  your  arms?  A.  Yes, 
sir.  Q.  Yon  say,  too,  you  sat  down  1^  some- 
body else.  Wbo  was  tbat?  A.  Mrs.  Harris. 
Q.  Mrs.  Bobert  Harris,  bere?  A.  Yes,  sir. 
Q.  Wben  tbe  conductor  came  tbrongb,  you 
were  sitting  next  to  ber?  A.  Yes,  sir.  Q. 
She  was  sitting  next  to  tbe  window,  and 
yon  next  to  tbe  aisle?  A.  Yes,  sir.  Q.  Now, 
Mr.  Lowry,  wboi  Mr.  Wibon  came  to  yon, 
you  aay  tbat  you  gave  blm  tbe  ticket  Now, 
tbat  was  your  wife's  tldcet,.  was  it?  A.  Yes, 
air.  Q.  And  tbat  was  the  tlckrt  tbat  you 
bare  idratlfled  bere  as  Exhibit  A  to  your 
testimony?  A.  Yes,  sir.  Q,  Now  you  bad  no 
tIAet  for  yourself,  Mr.  Lowry  from  Jackson 
to  Meridian?  A.  No,  sir;  I  did  not  Q. 
So  Bfr.  Wilson  asked  you  for  tbe  cash  fare 
for  yourself  did  be?  A.  Yes,  sir.  Q.  And 
yon  paid  blm  tbat?  A.  I  paid  htm  the  cash 
Car&  Q.  $2.90?  A.  Yes,  sir.  Q.  Up  to  tbat 
time  ev^tblng  was  pleasant  was  it?  A. 
Well.  I  suppose  so,  on  the  train;  but  it 
wasn't  with  me.  Q.  I  am  not  referring  to 
your  grief  now,  that  your  child  being  dead? 
A.  Yes,  sir.  Q.  I  am  talking  about  tbe  deal- 
ings between  yon  and  Mr.  Wilson.  As  be- 
tween yon  and  Mr.  Wilson  tbere  was  no  dis- 
agreement or  controversy  up  to  tbat  time? 
A.  No,  sir.  *  *  *  Q.  You  then  showed 
Mr.  Wilson  this  little  red  check  bere,  mark- 
ed "Duplicate,*  did  you?  A.  Yes,  sir.  Q.  And 
tbat  was  the  cheek  yon  held  for  tbe  corpse? 
A.  Yea,  sir.  Q.  Wbat  did  Mr.  Wilson  say 
when  you  showed  him  tbat?  A.  He  said  be 
conldnt  accept  it  Q.  Did  you  make  any 
reply  to  that?  A.  I  told  blm  tbat  I  had 
bought  tbe  two  regular  tKAets.  I  had  to  buy 
two  tickets  in  order  to  check  tbe  corpse 
thzoiq^  Yon  can't  dieck  a  corpse  on  one 
tl<±et  Yoo  have  to  have  two  regular  U<A- 
eCs.  I  had  to  give  up  one  of  tbem  for  tbe 
check,  tbe  dnpllcate  check.  Q.  You  told  htm 
tbat?  A.  I  told  blm  that  Q.  What  did  he 
aay  In  answer  to  tbat?  A.  He  aaU  he  could- 
n't bnor  it  Q.  Told  you  It  wasn't  good  on 
tbat  road,  as  yon  said  a  while  ago,  didn't 


I  be?   A.  Yes,  sir;  he  said  aome  roads  had 
i  one  way  of  doing,  and  some  bad  another,  and 
I  Bald  he  couldn't  accept  it    Q.  Did  be  tell 
I  you  it  was  required  on  tbe  Alabama  A  YUikih 
■  bnrg  road  you  should  have  a  flrst-dass  and 
'  full-fare  ticket  for  tbe  corpse,  or  pay  a 
,  full  cash  fare?  A.  Yes,  sir;  be  made  me  pay 
tbe  full  cash  fare.  He  aaid  that  you  could- 
n't take  a  corpse  on  a  halt  fare;  it  had  to 
be  a  regular  ticket    Q.  And  you  couldn't 
take  it  on  the  Alabama  ft  Vli^burg  road 
on  a  check ;  that  tbe  check  wouldn't  pass? 
A.  Yes,  sir;  he  said  tbat  the  check  wouldn't 
pass.   Q.  Did  be  tell  you,  Mr.  Lowry.  tbat 
be  (tbe  conductor)  bad  no  authority  to  car- 
ry tbe  corpse  on  this  ticket  tbat  you  bad 
bere,  and  that  he  would  have  to  ask  you  to 
pay  the  fare  on  It?  A.  Yes,  sir;  be  made 
me  pay  the  fare  for  tbe  corpse.    Q.  Well, 
when  you  paid  the  fare,  be  went  on  collect- 
ing for  other  fares,  ^  he-^went  on  by 
you?   A.  Well,  after  we  bad  tbe  conversa- 
tion; yes,  sir." 

Cross-examination  by  connsti  for  ai^l- 
laot:  "Q.  That  was  during  wbat  we  call  the 
Christmas  travel?  A.  Yes,  sir.  Q.  Well, 
now,  Mr.  Lowry,  Mr.  Wilson.  Is  a  man  with 
a  lovr,  quiet  manner  and  address.  Isn't  be? 
A.  At  times,  I  suppose,  tir.  Q.  I  am  talking 
about  at  that  time?  A.  No,  sir;  be  was 
not  Q.  Mr.  Wilwm  didn't  say  to  you  tbat 
If  yon  didn't  pay  this  tare  that  he  would 
put  you  off,  did  he?  A.  No,  sir;  he  dldnt  say 
that  in  words;  he  intimated  it,  though.  Q. 
You  don't  mean  to  tell  the  Jury  tbat  Mr.  Wil- 
son was  mad  and  abrupt  and  abusive  about 
this  thing,  do  you?  You  don't  mean  to  tell 
the  Jury  be  was.abmpt  in  asking  you  for 
this  cash  fiire?  A.  Yes,  sir;  I  considered 
him  very  abusive.  Q.  Wbat  did  he  say  tbat 
you  construed  to  be  abusive?  A.  In  tbe 
manner  in  which  be  demanded  the  other  |2.- 
90  fare;  the  way  be  spoke  it" 

A.  S-  Bozeman  and  R.  H.  Thompson,  for 
appellant.    Fewell  &  Cameron,  for  appellee. 

WHITFIELD,  C.  The  testimony  In  this 
record  falls  far  short  of  showing  a  cause  of 
action  warranting  the  Impositlott  of  puni- 
tive damages. 

PER  CURIAM.  Tbe  above  opinion  is 
adopted  as  tbe  opinion  of  tbe  court,  and  for 
the  reasons  therein  indicated  the  judgment 
la  reversed,  and  the  cause  remanded. 


THOMPSON  et  aL  v.  THOMPSON  et  at 

(No.  16,440.) 

(Supreme  Court  of  Mississipid.  Dec.  18, 1911. 
SngiesUon  o(  Error  Overruled 
Jan.  lit.  1912.) 

1.  IitauBAiccB  (I  718*)— Mutual  Bkuktit  In-  ' 
suRANCB—CoNTBAOT— Application. 

If  the  certificate,  or  tbe  conatitntion  or 
b7-law8,  of  a  fraternal  benefit  company,  refer 
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to  the  application,  ao  aa  to  talrlr  show  that  the 
parttea  intended  that  it  ahoold  be  a  part  of  the 

certificate,  it  will  be  so  treated. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  (  1853;  Dec  Dig.  §  715.*] 

2.  Insdbance  (g  715*)— Mutual  Benefit  In- 

aURANCB— CONSTBUCnOIf  OF  CEBTII'ICATB. 

Provisions  in  the  constitution  and  by-laws 
of  a  fraternal  benefit  assoclatioa,  that  on  re- 
ceipt of  the  application  and  fees  a  benefit  cer- 
tificate shall  be  issued  under  seal  "and  made 
payable  as  the  member  ma;  direct  in  bis  ap- 
plication," and  that  if  the  statements  In  tine 
application  for  membership  upon  which  a  bene- 
fit certificate  was  issued  snail  be  untrue  in  any 
respect  the  certificate  shall  be  void,  bare  the  ef- 
fect to  make  an  application  for  membership  a 
part  of  the  certificate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1853;  Dec  Dig.  i  71S.*] 

3.  Insubance  (I  819*)— Mutual  Benefit  In- 
suBANCB  —  Actions— SuFFiciKKCT  of  Evi- 
dence. 

Evidence  in  an  action  on  a  fraternal  bene- 
fit certificate  held  to  show  that  the  letters 
"ren"  were  erased  from  the  word  "children" 
after  the  policy  was  delivered,  leaving  the  des- 
ignated beneflmry  of  a  part  of  the  certificate 
described  as  "chUd,"  Instead  of  "children." 

[fid.  Note.— For  other  cases,  see  Insnrance, 
Dea  Dig.  1  818.*] 

Appeal  from  Chancerr  Oourt,  Hinds  Coun- 
ty; O.  G.  LyeU,  Chanctilor. 

"To  be  officially  reported." 

Action  by  W.  S.  Thompson  and  otbers 
against  J.  Lk  A.  Thompson  and  another. 
From  a  decree  for  defendants,  plalntiffa 
appeal.  ReTeraed,  and  decree  rendered  for 
couiplainanta. 

Complainants  and  J.  L.  A.  Thompson  are 
the  children  of  one  Susan  Thompson,  and 
defendant  B.  J.  Thompson  (the  son  of  J.  L. 
A.  TbompBon)  Is  the  grandson  of  said  Susan 
Thompson.  Susan  Thompson  took  a  policy 
of  insurance  in  the  United  Woodmen  Bene- 
fit Association,  a  negro  fraternal  Insurance 
society,  on  March  18,  1907;  the  amount  be- 
ing for  $1,000.  Her  application  for  the 
policy  contains  the  following  questions  and 
answers:  "Q.  To  whom  shall  the  policy  be 
made  payable?  A.  J.  L.  A.  Thompson  $200.- 
00  and  B.  J.  Thompson  $50.00;  other  to  chil- 
dren. Q.  What  kin  to  you  Is  the  person  to 
whom  the  policy  is  made  payable?  A.  Chil- 
dren and  grandson."  The  policy,  as  Issued, 
contained  the  following  provisions:  "No.  4. 
The  beneficiary  is  J.  L,  A.  Thompson  and  B. 
J.  Kelatlonship,  children  and  grandson." 
The  letters  "ren,"  In  the  word  "children," 
are  erased  by  drawing  a  line  through  them. 
There  is  a  dispute  in  the  testimony  as  to 
when  this  erasure  was  made,  and  whether 
with  the  consent  or  knowledge  of  the  in- 
sured, who  could  not  read  and  write.  The 
policy  remained  in  the  bands  of  Vina  Thomp- 
son, the  wife  of  J.  L.  A.  Thompson,  until 
the  death  of  the  insured,  which  occurred  on 
Jane  22,  1910,  while  she  was  In  good  stand- 
ing, when  it  was  delivered  to  J.  L.  A. 
Thompson.  The  society  acknowledged  Its 
Indebtedness  for  the  full  amount,  $1,000,  and 


paid  the  money  Into  court  tor  distribution 

among  the  contestants. 

J.  L.  A.  Thompson  and  B.  J.  Thompson, 
the  defendants,  demanded  the  entire  sum 
of  money,  while  the  appellants  demanded 
$750  for  their  part  Suit  was  Instituted, 
and  the  chancellor  entered  a  decree  for 
defendants,  awarding  them  the  entire  sum 
of  $1,000,  and  granted  an  appeal.  The  ap- 
pellants claim  that  J.  L.  A.  Thompson  eras- 
ed the  suffix  "ren"  to  the  word  "children" 
after  the  policy  was  delivered  to  him  and 
after  the  death  of  Susan  Thompson.  J.  L. 
A.  Thompson  denies  that  he  ever  did  It  at 
all.  The  Supreme  Banker  of  the  society  tes- 
tified that  the  letters  "ren"  had  been  strick- 
en off  the  word  "children"  after  the  policy 
was  Issued,  and  that  the  records  of  his  office 
showed  the  words  "children  and  grandson" 
as  the  beneficiaries.  The  api)ellees  claim 
that  the  letters  "ren"  were  erased  before  the 
policy  was  received  by  Vina  Thompson,  and 
that  It  was  the  Intention  of  the  insured  to 
leave  all  the  proceeds  to  the  appellees,  but 
not  to  limit  their  portion  thereof  to  $250. 
Uther  facts  appear  in  the  opinion. 

Cassedy  ft  Butler  and  W.  3.  Latham,  for 
appellants.   Wells  ft  Wells,  tor  app^lees. 

WHITFIELD,  C.  The  appUcatlon  In  this 
case  directed  that  the  policy  should  be 
made  payable  to  "J.  L.  A.  Thompson  $200.- 
00  and  B.  J.  Thompson  $50.00,"  In  figures, 
"other  to  children."  It  further  stated  that 
the  relationship  was  children  and  grand- 
son. The  certificate  or  policy  stated  that  the 
beneficiary  was  "J.  L.  A.  Thompson  and  B. 
J.  Thompson,"  without  anything  more.  It 
stated  the  relationship  to  be,  as  originally 
written,  children  and  graudsou ;  but  through 
the  letters  "ren"  a  line  was  drawn,  erasing 
those  letters,  leaving  the  relationship  In  the 
certificate  to  stand  child  and  grandson. 

[1]  It  is  not  necessary,  to  make  the  ap- 
plication a  part  of  the  certificate,  that  there 
should  be  an  ex:press  reference  In  express 
words  to  the  application,  making  It  expressly 
a  part  of  the  contract.  If  there  be  In  the 
certificate,  or  In  the  constitution  or  by-laws, 
euch  reference  to  the  application  as  upon 
any  fair  construction  makes  it  plain  that  it 
was  the  Intention  of  the  parties  that  the 
application  should  be  a  part  of  the  certifi- 
cate, then  the  court  will  so  treat  it.  This  la 
a  fair  result  of  all  the  authorities  to  w^hlch 
we  liave  been  referred  on  this  point 

[2]  Section'  19  of  the  constitution  and  by- 
laws provides  as  follows:  "On  receipt  of 
application  and  fees,  the  Supreme  Banker 
shall  euter  the  name  and  such  other  facts 
as  may  be  deemed  necGsssiry  upon  a  register. 
The  roll  of  each  camp  or  circle,  to  be  kept 
by  itself  and  returned  to  the  financial  sec- 
retary." It  further  provides  that  a  benefit 
certificate  shall  be  issued  under  seal  "ond 
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made  payable  a»  tlte  mem&er  map  direct  in 
his  application."  Paragraphs  1  and  17e  of 
the  policy  refer  to  the  schedule  and  reqalie 
tbe  mwnber  to  warrant  the  truth  of  her  an- 
swers therein.  Section  23  of  the  constitution 
and  by-laws  provides  that,  "if  the  state- 
ments or  declaration  In  the  application  for 
membership  shall  be  in  any  respect  tintme 
npon  which  a  benefit  certificate  was  Issued, 
the  benefit  certificate  shall  be  null  and  void 
and  of  no  effect."  This  section  23  thus  In 
effect  writes  the  application  into  the  certif- 
icate as  a  part  of  It.  We  are  clearly  of  the 
opinion  that  these  prorislonB  In  the  con- 
sHtotion  and  by-laws,  to  whl<A  we  have  Just 
above  referred,  on  any  fair  construction  un- 
der the  antboritles,  make  the  application  in 
this  case  a  part  of  the  contract  wf  bumrance 
— a  part  of  the  certificate. 

[3]  This  leaves  the  case  to  turn  apon  the 
testimony  as  to  whether  this  certificate  was 
really  issued  as  stated  In  the  application,  or 
whether  there  has  been  a  change  made  In 
the  beneficiaries  In  It,  under  tbe  certificate 
without  tbe  consent  or  since  the  death  of  the 
aamired — In  other  woi^,  since  the  vesting 
of  the  rig^t  under  the  policy.  Three  wit- 
nesses, two  Bisters  and  one  brother  of  J.  L. 
A.  Thompson,  testified  iwsltlTely  and  em- 
phatically that  they  saw  J.  L.  A.  Thompson 
erase  the  letters  "ren"  from  the  word  "chil- 
dren" In  the  certificate  after  the  death  of 
ttie  assured.  J.  h.  A.  Thompson  bimself,  his 
wife,  and  one  other  witness  not  related, 
end  not  interested,  as  she  testlfles,  testify 
that  the  cerUflcate,  with  the  letters  "ren" 
erased,  was  In  that  form  when  the  certifi- 
cate was  sent  back  for  collection,  aftur  the 
death  of  Susan  Thompson,  the  assured.  J. 
A.  Q.  Winiann,  the  seo^ry  of  the  associa- 
tion, teetifled  that  the  certificate  had  been 
altraed  by  the  erasure  ci  the  letters  -  "ren" 
from  the  word  '^children**  in  the  certificate, 
and  that  that  erunre  occurred  after  be 
had  issued  the  certiflcatSi  and  that  the 
policy  was  issued  in  accordance  with  the 
application  ae  to  names  of  beneficiaries,  bat 
not  as  to  amounts;  that  he  first  got  Infonna- 
tlmi  ot  this  diange  in  a  letter  written  to 
him  in  the  fiUI  of  1910,  which  letter  directed 
bow  the  checks  should  be  nude,  calling  at- 
twtlon  to  the  alteratlim.  Tbe  evldmce 
showed  that  the  assured  died  on  the  22d  day 
of  June,  1910.  The  first  knowledge,  there- 
fore, recdred  by  ^^lliams  of  the  alteration, 
b^g  in  the  fall  of  1910,  was  after  the  death 
of  the  assured. 

The  evldenee  shows  that  the  diedEs  were 
first  s«nt  to  Dr.  Cowan,  payable  as  indicated 
In  tbe  application.  The  policy  was  in  the 
hands  of  J.  li.  A.  Thompson,  and,  became  the 
checks  were  not  payable  as  the  policy  Indi- 
cates, Cowan,  who  never  had  the  policy,  at 
J.  Ifc  A.  Thompson's  direction,  returned  the 
che<^8  to  Williams.  Controversy  thiu  got 
up  as  to  flie  benefldailes  to  whom  the 
money  should  be  paid,  and  the  order  paid 
the  money  Into  oonr^  leaving -the  parties* 


rights  to  be  determined  by  the  court  Wtl- 
Ilams,  on  December  6,  1910,  wrote  to  J.  Lu 
A.  Thompson,  stating  that  the  money  would 
be  paid  into  court,  and  that  be  believed  each 
child  would  get  a  part  of  it  J.  A.  Q.  WU- 
llama.  In  a  letter  dated  December  22, 1910,  to 
Latham  &  Atwood.  attorneys  for  appel- 
lants, stated  that  the  reason  the  company 
did  not  put  In  the  certificate  the  amounts  to 
be  paid,  f200  to  J.  L.  A.  Thompson  and  $50 
to  B.  J.  QSiompson,  was  because,  as  he  sayi^ 
"we  refuse  to  write  that  on  the  poli<7,  as  we 
promise  to  pay  whatevw  Is  collected,  not  to 
exceed  $1,000."  There  Is  In  tbe  record  a 
certified  copy  from  the  record  book  of  pol- 
Idee  and  beneficiaries,  kept  In  the  office  of 
J.  A.  Q.  WlUiams,  of  the  order,  United 
Woodmen  Benefit  Association.  This  was  the 
record  kept  by  the  company  at  Holly  Springs. 
That  record  shows,  under  entry  of  March  IS, 
1907,  as  follows:  "Susan  A.  Thompson;  chil- 
dren and  grandson,  J.  L  A.  Thompson,  B.  J. 
Thompeon."  In  otiier  words,  this  record  en- 
try, made  at  the  time  of  the  application  and 
the  Issuance  of  the  policy,  shows  the  benefi- 
ciaries to  be  the  children  and  grandson.  Jast 
as  the  application  shows,  without,  however, 
showing  the  amounts,  for  the  reason  Indi- 
cated in  the  letter  above  referred  to  from 
Williams  to  Latham  &  Atorood. 

Here,  then,  we  have  three  witnesses  on  one 
side,  swearing  posltlvdy  that  the  letters 
"ren"  were  stricken  out  by  J.  L.  A.  Thomp- 
son, after  the  death  of  the  assured,  and  three 
witnesses  on  the  other  side,  swearing  to  the 
contrary  In  effect;  J.  L.  A.  Thompson  swear- 
ing that  he  never  made  any  such  alteration, 
ahd  his  wife  and  one  other  witness,  Fannie 
Magee^  testifying  that  they  (J.  L  A.  Thomp- 
son's wife  and  Fannie  Hagee)  saw  this  pol- 
icy when  they  got  it  out  of  the  post  oflice, 
and  looked  to  see  to  whom  It  was  payable, 
and  tiiat  the  policy  was  In  the  same  condi- 
tion then  as  to  the  erasure  of  the  letters 
"ma"  that  It  la  now,  the  resalt  of  which, 
of  course^  would  be,  If  true,  that  J.  K  A. 
Thompson  did  not  make  the  alteration  there- 
after. J,  L.  A.  oniompson  also  testifies  that 
he  read  this  policy  over  to  his  mother,  who 
could  not  read  or  write,  and  that  she  said  It 
was  all  right;  that  he  was  her  oldest  son, 
and  she  would  Just  make  it  payable  to  him 
and  bis  son,  B.  J.,  and  that  she  made  no  ob- 
jection to  its  being  80  paid;  and  that  tbe 
policy  at  that  time  appeared  Just  as  It  does 
now.  J.  Ii.  A.  Thompson,  however,  Is  tbe 
(Hily  witness  who  testifies  to  this  fact  It 
fnrttier  appears  in  evidence  that  Susan 
l%ompson  had  another  policy  In  what  is 
known  as  the  Jacob's  Order,  end  that  policy 
waa  payable  to  her  hutfmnd  and  all  her  chil- 
dren. 

In  this  confused  and  contradictory  state 
of  the  testimony  of  the  witnesses  in  the  case, 
lookii^  to  their  Interest  and  all  the  other 
circumstances  of  the  case,  we  feel  tar  safer 
tn  the  effort  at  reatiiing  the  truth  of  this 
case  In  accepting  the  certified  oc^y  of  the 
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record  book  of  poUdee  and  baiefidarles, 
kept  In  the  office  of  J.  A.  Q.  WUIlamB,  at 
H0II7  SprlngB,  tban  In  relying  upon  tbls  ut- 
terly contradictory  mass  of  teetlmony  glren 
by  the  witnesses.  That  was  a  contemporary 
register,  which  was  kept  according  to  the 
provisions  of  the  constitution  and  the  In- 
laws, on  which  it  was  the  duty  of  the  proper 
authorities  to  enter  the  name  of  the  bene- 
ficlarles;  and  the  beneflclariea  named  In 
their  record  are  all  the  children  and  the 
grandson.  Mach  as  we  dislike  to  reverse  a 
chancellor  on  the  facts,  we  are  constrained 
to  hold  that  this  piece  of  record  evidaice 
should  have  controlled  the  judgment  of  the 
chancellor,  In  view  of  the  utterly  contradic- 
tory nature  of  the  testimony  of  the  wit- 
nesses In  the  case.  Tbls  record,  made  at  the 
time  the  application  was  sent  In,  showing,  as 
the  constitution  and  by-lawn  required,  on  its 
face  the  names  of  the  beneficiaries  to  whom 
the  policy  was  to  be  issued,  speaks  the  truth, 
as  we  believe,  concerning  tills  matter.  If,  as 
insisted  by  the  appellees,  the  letters  "rem" 
were  stricken  out  In  the  lifetime  of  Susan 
Thompson,  It  Is  incredible  that  the  benetJcl- 
arles  In  the  policy  conid  have  been  written 
in  the  official  record  as  they  ar&  We  think 
It  Is  far  safer  to  rely  on  tbls  contemporary 
record,  which  no  ope  bad  Interest  to  falsify, 
than  upon  the  testimony  delivered  by  the 
witnesses  In  the  case,  under  the  peculiar  dr- 
cumstances  of  the  case. 

PER  CURIAM.  The  above  opinion  Is 
adopted  as  the  opinion  of  the  court,  and  for 
the  reasons  therein  indicated  the  decree  of 
the  court  below  is  reversed,  and  a  decree  will 
be  entered  Here  for  the  apprtlants. 


HILL  et  iL  T.  WOODWABD  et  aL 
(No.  14JEIB0.) 
(Sopreme  Ooort  of  MiBsisBlppt.   Dec.  18. 

mi.) 

1.  Tenanct  in  Couuon  (|  SO*)— Biohtb  Aifn 

LlABILITDES  OF  TENAm«. 

A  tenant  in  common,  on  the  refusal  of  the 
administrator  of  the  deceased  cotenaot  to  con- 
tribute to  the  payment  of  taxes,  permitted  a 
sale  of  tlie  land  and  purchased  at  the  tax  sale, 
and  thereafter  paid  taxes  assessed,  sometimes 
in  his  own  name  and  aometimeB  in  the  name  of 
himself  and  the  cotenant  Prior  to  the  death 
of  the  cotenant,  the  land  was  assessed  to  the 
two  tenants.  HeU,  that  the  hdrs  of  the  co- 
tenant  were  not  divested  of  ttUe  to  Oe  ^p- 
er^. 

[Ed.  Note^For  other  ases,  see  Tenancy  In 
Common,  Gent  IMg.  I  96;  Dea  Dig.  |  80.*] 

2.  EUINENT  DOUAin  (I  70*)— BXOHT  TO  GOK- 
PBNBATXON— ACQUISmON  OV  RlQHT  OV  WAT 
— PUBUC  POLIOT. 

The  public  policy  of  the  state  cannot  over- 
ride the  guaranty  In  Const.  1890,  1  IT,  pro- 
hibitins  the  taking  of  private  property,  except 
for  public  nse,  on  due  compensation  being  first 
made. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domaih,  Cent  IMg.  H  174.  ITO;  Dea  Dig.  { 
TO.*] 


3.  PAxnnoN  (|  12*)— Pbopebtt  Susnoc  to 

PABTITIOn— RAILBOAn  RiOBT  OF  WAT. 

Where  a  railroad  comj^any  obtained  a  deed 
of  a  right  of  way  from  a  tenant  in  common  and 
constructed  Its  line  of  road,  the  heirs  of  the 
cotenant  could,  under  Cf>de  1906,  i  3521,  au- 
thorising the  partition  of  land  held  by  tenants 
in  common,  sue  for  the  partition  of  the  entire 
property,  Including  the  right  of  way,  and  pub- 
lic policy  did  not  prohibit  partition  of  the  land 
as  against  the  company. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  »  3S-51;  Dec  Dig.  {  12.*] 

4.  RAIUtOADS  (I  73*)— BlOHT  OF  WAT— TlTLK 

AconiBED. 

The  ownership  of  a  railroad  company  in 
Its  right  of  way  is  sabject  to  the  use  of  the 
property  for  railroad  purposes,  whether  the 
title  is  obtained  by  private  purchase  or  through 
eminent  domain  proceedings. 

[Ed.  Note, — For  other  cases,  see  Railroads, 
Cent.  Dig.  $8  179-182;  Dea  Dig.  {  73.*] 

Appeal  from  Chancery  Court,  Calhoun 
County ;  I.  T.  Blount,  Chancellor. 

Suit  by  E.  E.  Woodward  and  others  against 
J.  W.  Hill  and  others  for  partition.  From  a 
decree  granting  relief,  defendants  appeal. 
Affirmed. 

The  facts  disclosed  by  the  record  are  In 
substance  as  follows: 

In  1871  Aulston  Woodward  and  T.  T. 
Enochs  purchased,  by  Joint  deed  txom  J.  W. 
Drake,  certain  lands  In  Calhoun  coonty. 
Miss.,  the  subject  of  this  contmrmy,  and 
thereby  became  tmants  In  common  of  said 
land.  At  that  time  the  land  vras  of  little 
value,  being  situated  in  a  river  swamp,  and 
being  what  is  known  as  wild  or  ungeared 
land,  and  being  entirely  without  any  Improve- 
ments at  all.  Taxes  were  paid  on  the  land 
until  about  the  year  1885 ;  the  land  being  as- 
sessed to  Enodis  and  Woodward  until  1881. 
and  after  that  time  to  IQaochs  and  estate  of 
A.  Woodward,  the  latter  having  died  in  the 
year  1881.  These  taxes  were  i»ad  by  Enochs, 
and  it  Is  claimed  by  the  appellante  that  there 
was  a  verbal  agreement  between  the  two, 
about  the  year  187S  or  1876,  Uiat  Enochs  was 
to  take  the  property  as  bis  own,  in  settle- 
ment of  taxes  and  other  claims  against  It; 
but  no  writing  to  this  eOect  was  drawn  up, 
and  the  assessment  was  nevra  changed.  In 
the  year  1885,  Woodward's  administrator 
(his  son,  3.  H.  Woodward)  having  refused  to 
contribute  towards  the  taxes,  Etoochs  advised 
him  that  be  was  going  to  let  the  land  sell  for 
taxes  and  buy  it  In,  and  thus  obtain  title  to 
the  land  in  himself.  Accordingly  in  1886  the 
land  was  sold  for  the  taxes  of  1885,  and 
Enochs  bought  It  in.  He  obtained  a  tax  deed 
from  the  deputy  sberlflT  and  tax  collector,  but 
the  same  was  never  placed  of  record.  This 
tax  sale  was  made  five  years  after  the  death 
of  Aulston  Woodward.  Between  the  date  of 
the  tax  sale  and  the  death  of  Enochs,  In  Au- 
gust 1899,  the  taxes  were  paid  on  the  land 
by  Enochs,  the  assessment  sometimes  appear- 
ing as  Enochs  and  Woodward,  and  other 
years  In  the  name  of  T.  T.  Euochs.  Enochs 
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devised  the  land,  on  his  deatb.  to  bis  dan^- 
ter,  Mrs.  Alice  SbttU,  who  paid  taxes  on  it 
until  she  sold  It  In  1900  to  3.  W.  HIU. 
throagfa  whom  all  the  other  appdlants  de- 
rived their  dalm  of  titl&  The  appellees  are 
heirs  at  law  of  AQiston  Woodward,  and  dalm 
the  land  In  controTersy  as  tenants  In  common 
with  the  appellants,  and  on  Jxme  11«  IdOS. 
filed  their  bill  in  chancery  for  s  partition 
and  sale  of  the  premises  and  for  an  account- 
ins.  The  Sonthem  Railway  Company  Is 
made  a  party  defendant  to  the  bill,  as  this 
company  had  purchased  a  right  of  way 
through  the  property  and  constmcted  its  line 
of  railway.  The  town  of  Tardaman  had  been 
built  adjacent  to  the  railroad  on  the  property 
here  in  controrersy,  and  lots  were  sold  to  a 
large  number  of  purchasers,  who  were  also 
made  parties  defendant 

The  defendants  offer  three  defenses  to  the 
suit:  First  That  Anlston  Woodward  before 
his  death  conv^ed  the  property  by  verbal 
agreement  to  T.  T.  EJnochs,  his  cotenant,  In 
llqaldatlon  of  certain  indebtedness  due 
Ent»cb8  by  Woodward.  Second.  That  In  rec- 
<^ition  of  his  title  to  said  property  Enochs 
bad  paid  taxes  on  same,  and  In  accordance 
with  the  custom  then  preralent  in  that  coun- 
ty. In  OTder  to  perfect  his  title,  had  allowed 
the  property  to  sell  for  taxes  and  bought  it 
In  his  own  name,  and  thus  held  it  adversely 
to  otber  claimants,  and  his  tftle  had  ripened 
by  adverse  dalm,  many  years  before  the 
bringing  of  this  suit  Third.  That  the  com- 
plainants were  estopped  from  setting  up  any 
claim  of  interest  In  this  land,  because  said 
land  was  not  included  In  a  partition  suit  of 
the  lands  of  Woodward  heirs,  and  because 
J.  H.  Woodward,  who  was  the  agent  and  at- 
torney in  fact  of  the  Woodward  belrs,  had 
made  no  objection  to  the  tax  sale  and  pur- 
diaae  of  tta  land  thueat  by  Boochs,  or  to 
the  subsequent  sale  of  the  prranlses  at  public 
auction,  wboi  lots  wan  bought  by  the  vari- 
ous d^endants.  The  Southwn  Bailway  Com- 
pany, whldi  was  made  a  party  defradant  by 
the  amended  bill,  claims  that  a  partition  of 
the  property  should  not  apply  as  against  said 
railroad,  because  of  public  policy.  This  fea- 
ture of  the  case  Is  discussed  fully  in  the  opin- 
ion of  the  court 

The  chancellor  ft>nnd  for  the  comidalnants. 
The  decree  contained  tbe  following  special 
findings  of  fact:  <1)  That  complainants  are 
not  barred  by  any  statute  of  limitation ;  <2) 
that  complainants  are  not  estopped  from  as- 
serting their  claim  to  an  interest  in  the  land ; 
<$)  that  Aulston  Woodward  was  a  tenant  in 
common  with  T.  T.  Enochs  at  the  time  of 
tbe  death  of  the  former;  (4)  that  Aulston 
Woodward's  undivided  half  Interest  in  the 
land  descended  to  complainants;  ^  that 
«(HnpIainants  have  been  tenants  In  common 
with  Btaocbs  until  the  death  of  tbe  latter  In 
1808:  (8)  that  no  statute  of  limitations  be- 
san  to  mn  against  the  complainants  during 
the  lifetime  of  T.  T.  Enochs ;  (7)  that  there 
was  no  adverse  poasesslon  or  holding  of  this 


land  by  T.  T.  Enochs  during  his  lifetime, 
against  ooniplalnants ;  (8)  that  complainants 
are  tenants  In  common  with  defendants ;  (9) 
that  they  are  entitled  to  the  relief  prayed. 
Tbe  court  further  ordered  that  the  derk  be 
appointed  a  couimlssloner  to  s^  the  land  in 
controversy,  indudlng  tlie  right  of  way  pur- 
chased by  tbe  railway  company,  and  to  re- 
port back  to  the  board  on  a  BObeequCTt  date, 
and  to  take  and  state  an  acconntliw.  THe 
chaneellor  granted  an  appeal  fnna  tlifii  de- 
cree. 

Haman  ft  Bates.  Greefcmore  &  Stone,  and 
A.  T.  Stovall,  for  appellants.  Luckett  ft 
Gnyton  and  Dunn  ft  Patterson,  for  appellees. 

MATES,  a  J.  [1]  The  tlUe  of  appellees 
to  the  land  In  controversy,  to  tbe  extent 
dalmed  by  them,  Is  established  so  dearly 
as  to  put  it  beyond  tbe  realm  <^  controver- 
sy. The  only  question  in  the  case  which  re* 
quires  discussion  is  the  question  raised  1^ 
the  railroad  company  as  to  the  rl^t  of  ap- 
pellees to  have  partition  as  against  them. 
It  Is  ai^ed  that  tbe  railroad  company  se- 
cured deeds  granting  to  it  a  right  of  way 
over  the  land,  and  that  It  has  constructed  its 
line  of  railway  on  same,  and  Is  now  using 
the  property  in  the  operatTon  of  its  road 
from  Okolona,  through  the  town  of  Varda- 
man,  to  Calhoun  City,  whtcb  Is  the  terminus 
of  tbe  road,  and  Is  eight  or  ten  miles  west 
of  the  town  of  Vardaman.  The  facts  show 
that  the  railroad  company  secured  by  Its 
deeds  only  a  one  half  interest  In  the  proper- 
ty; the  otber  half  Interest  belonging  to  ap- 
pellees. On  account  of  tbe  small  quantity 
of  land,  taken  In  connection  with  its  char- 
ter, and  because  of  the  numerous  com- 
plainants and  defendants,  the  chancellor 
very  properly  ordered  a  sale  of  the  land  for 
partition,  which  order  of  sale  also  Included 
that  part  occupied  by  tbe  railroad  company. 
On  behalf  of  tbe  railroad  company  It  Is  ar- 
gued that  no  partition  should  have  been  or- 
dered as  against  it,  because  such  Judgment 
is  contrary  to  public  policy.  In  support  of 
this  contention  counsel  cite  many  cases.  We 
shall  discuss  those  cases  later  on  in  this 
opinion. 

[2]  Under  section  17  of  the  Constitution  of 
1890  it  is  beyond  the  power  of  the  state  or 
any  corporation  to  take  or  damage  tbe  prop- 
erty of  any  person,  even  for  a  public  use, 
without  due  compensation  being  first  made. 
The  railroad  company  has  constructed  Its 
roadway  on  land  to  which  it  has  not  the 
complete  title.  It  has  thus  taken  private 
property  for  a  public  use  without  having 
compensated  the  owners  thereof  to  the  ex- 
tent of  their  interest,  and  has  not  procured 
their  title,  in  tbe  face  of  the  fact  that  tbe 
records  In  the  clerk's  office  fully  disclose 
same.  No  public  policy  of  tbe  state  can  be 
allowed  to  override  the  positive  guaranties 
of  the  Constitution,  or  divest  persona  of 
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tbeir  title  to  propertirt  ezc^  In  the  waj 
wbfcb  tbe  law  provides. 

[3]  Section  3521  of  tbe  Code  of  1906  au- 
tborlzes  tbe  partition  of  land  beld  bj  Joint 
tenanta,  tenants  in  common,  etc.,  and  tbe 
railroad  is  of  tbat  class  of  tenantry.  The 
statute  makes  no  exception  wben  one  of  the 
tenants  in  common  happen^  to  t>e  a  rail- 
road. In  support  of  tbe  contention  of  coun- 
sel that  public  policy  forbids  tbe  partition 
of  this  land  as  against  tbe  railroad  compa- 
ny, our  attention  is  first  called  to  tbe  case 
of  Weston  et  al.  t.  Foster,  7  Mete  (Mass.) 
297.  But  tbe  question  involTed  in  tbe  above 
case  was  not  tbe  same  as  tbe  one  involved 
in  this  case.  In  tbe  Foster  Case,  «upra,  the 
court  merely  held  that  as  the  railroad  com- 
pany bad  only  an  easement, in. certain  prop- 
erty  of  which  partition  was  sought,  and  no 
title,  It  was  not  a  necessary  or  proi)er  party 
to  the  proceedings. 

Our  attention  Is  directed  by  counsel  to 
21  Anier.  &  Eng.  Ency.  of  Law,  p.'  1163,  and 
30  Cyc.  p.  178.  Tbe  text  merely  states  that 
there  are  certain  kinds  of  property  of  which 
tbe  court  will  refuse  to  make  a  partition  ou 
tbe  grounds  of  public  policy;  that  the  courts 
have  refused  to  decree  partition  of  a  rail- 
road, on  the  ground  tbat  any  division  of  tbe 
property  would  impair  its  usefulness,  in 
which  tbe  public  has  an  interest  The  notes 
to  tbe  text  in  both  above  volumes  cite  the 
case  of  Hallway  Ga  t.  Railroad  Co.*  38  Ohio 
St.  614.  An  examination  of  thaf-case  shows 
that  tbe  facts  of  that  .cqae  .make  of  It  a  dlfr 
Cerent  case  from  the  ohe  now  before  the 
court  It  appours  from  the  above  case  that 
one  railroad  corporaUon  purchased  from  an- 
other an  undivided  interest  in  the  latter'a 
railroad.  Before  this  could. be  done  In  the 
state  of  Ohio  a  statute  allowing  it  was  nec- 
essary, and  the  L^^ture  of  the  state  pass- 
ed an  act  in  relation  to  insolvent  railroad 
companies  which  authorized  the  sale  and 
purchase.  The  act  provided  that  the  sale 
could  be  made,  provMed  It  be  done  lotthout 
impairing  the  uaefulne»$  qJ  tha  telling  .road. 
In  this  way  a  tenancy  In  common  was  cre- 
ated, followed  by  a  subsequent 'attenqit  on 
the  part  of  tbe  purchasing  road  to  partite 
the  road.  The  Ohio  court  held  that  tb«e 
could  be  no  partltioa  of  this  proper^,  ei- 
ther under  the  statute  or  In  equity.  The 
court  said:  "Tbe  statute  authorized  the  sale 
of  an  undivided  Interest  in  the  road  between 
Newark  and  Columbus  by  the  Central  Ohio 
Company  to  tbe  SteubenvUle  &  Indiana  Com- 
pany, *lf  the  same  could  be  done  without 
impairing  the  usefulness  thereof  to  the  Cen- 
.tral  Ohio  Company.  This  condition  was  un- 
questionably inserted  in  tbe  statute  upon 
considerations  of  public  policy.  In  tbe  deed 
of  conveyance  it  was  recited  tbat  the  sale 
did  not  Impair  tbe  usefulness  of  tbe  section 
to  the  vendor  compfluy.  It  was  not  meant, 
either  by  tbe  statute  or  tbe  deed,  tbat  the 
exclusive  use  of  ,th«  section  was  preserved 


to  the  Central  Company,  but  tbat  In  the 
joint  use  of  the  section  reasonable  facilities 
were  and  would  be  afforded  the  Central 
Company  for  conducting  Its  business  over 
this  line  of  the  road;  In  other  words,  tbat 
cme-balf  of  the  capacity  of  the  road  waa  suf- 
ficient to  supply  tbe  necessities  of  tbe  ven- 
dor company.  •  •  •  It  was  tbe  use  of 
an  undivided  road,  not  the  half  of  the  road 
when  divided,  tbat  was  thns  secured  to  the 
vendor;  and  this,  not  for  a  time  limited  at 
the  pleasure  of  the  purchaser,  but  for  all 
time.  This  Is  Inferable  from  the  fact  that 
no  further  power  to  alienate  existed  in  ei- 
ther part}-,  save  such  only  as  might  result 
from  the  power  to  create  debts.  •  •  • 
The  Legislature  did  not  contemplate  or  In- 
tend that  a  partition  of  this  property  should 
be  made,  but,  on  the  other  hand,  did  Intend 
a  perpetual  Joint  use  of  tbe  highway."  In 
the  last  case  the  selling  road  could  not  make 
the  sale  until  authorize  so  to.  do  by  the 
Legislature  of  tbe  state,  and  when  that  body 
authorized  tbe  sale  It  stipulated  tbat  It  could 
only  be  done  when  the  sale  did  not  impair 
tbe  usefulness  of  the  road.  The  court  held 
that  the  partition  would  Impair  its  useful- 
ness, and  that  any  attempt  so  to  do  was 
in  violation  of  the  act  and  refused  to  order 
It  The  above  case  does  not  bold  tbat  public 
policy  forbids  the  partition  of  land  on  which 
a  railroad  is '  situated,  when  the  railroad 
company  has  become  a  tenant  in  common 
with  others  whose  title  has  never  been  part- 
ed with  by  them. 

In  the  case  of  Pittsburgh  Ry.  Co.  t.  Fiah, 
158  Ind.  625,  6S  N.  R  454,  It  appears  that 
tbe  town  of  Winamac,  Ind.,  undertook  to 
sell  a  small  portlmi  of  the  roadway^  of  the 
railroad  company  fOr  tUe  purpose  of  satis- 
fying a  lira  claimed  by  the  town  as  against 
tbe  property  of  the  railroad  for  certain  lo- 
cal imprOTements  assessed  against  same,  and 
whldh  the  railway  company  failed  or  re- 
fused to  satisfy,  and  the  court  said:  "When 
tbe  public  grants  a  frandiise  to  a  railroad 
corporation,  and  gives  it  the  r^bt  of  oni- 
nent  domain,  it  does  ao  upon  tbe  theor|^  that 
benefits  will  be  returned.  Hence  it  is  tbat 
the  pinbllc  baa  an  Interest  In  the  exercise  of 
sncta  a  franchise  tbat  a  court  of  equity.  In 
the  absence  of  a  spedflc  statutory  proTiston, 
will  not  suffer  disturbed,  when  private  rlgbt 
may  find  another  adequate  remedy.  Accord- 
ingly it  has  been  held  that  such  property  of 
a  railroad  company  as  is  essential  to  the  op- 
eration of  the  road,  and  in  carrying  forward 
its  corporate  purpose,  will  not  be  ordered 
sold  by  piecemeal  to  satisfy  a  statutory  Hen; 
but  in  Ueu  of  an  order  of  sale  tbe  court  will 
award  the  plaintiff  a  personal  Judgmoit  to 
be  collected  as  ordinary  Judgments  at  law 
are  collected."  The  above  case  was  decided 
as  it  should  have  been,  but  we  fall  to  see 
tbat  it  supports  the  contention  of  railroad 
in  this  case.  No  question  of  the  failure  of 
tbe  railway  to  procure  tltl^  in  tbe  flrst  in- 
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stance,  to  tbe  land  on  which  It  had  estab- 
lished Its  line,  wae  Involved  In  the  above 
case.  Ample  remedy  was  left  tbe  creditor 
to  collect  hlB  debt,  without  destroying  tbe 
public  usefulness  of  the  railroad.  The  cred- 
itor had  no  vested  property  rights  In  the 
road.  He  had  only  the  right  to  pursue  such 
remedies  for  the  collection  of  bis  debt  as  the 
law  allowed,  and  If  ample  remedy  was  af- 
forded him,  without  disturbing  the  rights  of 
the  public,  the  creditor  had  no  cause  of  com- 
plaint. But  in  this  case  the  appellees  own 
an  interest  In  the  land  Itself.  Tbey  owned 
It  before  the  road  was  constructed,  and  tbey. 
stUI  own  It. 

Tbe  case  of  Gooch  t.  McOee,  83  N.  G  69, 
35  Am.  Rep.  6S%  deals  with  tbe  sale  of  cor- 
porate property  under  execution.  Tbe  case 
merely  taolda  thal^  when  a  pnUlc  corp<ura- 
tton  acquires  real  estate  for  corporate  pur- 
poses under  eminent  domain  powers,  such 
real  estate  can  only  be  sold  under  execution 
subject  to  tbe  perfbnnance  of  tbe  duties  and 
obligations  imposed  by  law  on  tbe  corpora- 
tion. The  case  of  Connor  t.  Tennessee  Oen- 
tral  By.  Co.,  109  red.  981.  46  G.  C.  A.  7S0, 
64  ti.  R.  A.  687,  turns  on  tbe  same  principle 
of  law.  C(Hmor  attempted  to  raforce  a  con- 
tractor's Uen  by  selling  a  specUlc  part  of 
the  roadbed  of  tbe  railway  ctm^any  to  which 
it  was  (dalmed  tibe  Uen  attached,  and  the 
court  held  that  this  could  not  be  done;  that 
tbe  debt  most  be  collected  in  the  ordinary 
way  and  by  ordinary  processes,  by  the  ap- 
pointment of  a  receiver,  or  collected  from 
tbe  tolls  or  Income,  and.  if  this  should  prove 
Insufficient,  then  tiie  decree  should  subject 
the  entire  property  and  its  franchise  to  sale 
as  an  entirety. 

It  seems  useless  to  further  discuss  the  au- 
thorities relied  on  by  counsel.  Not  one  of 
fttaem  have  any  application  to  the  facts  of 
tbis  case.  All  the  cases  relied  on  by  counsel 
deal  with  the  collection  of  a  debt  after  tbe 
railroad  has  acquired  title  to  its  roadway  In 
some  way  known  to  tbe  law;  and  when  this 
Is  once  done  the  railroad  acquires  the  owner- 
ship, subject  to  tbe  burden  Imposed  that  It 
will  always  be  used  so  as  to  promote  a  pub- 
lic use  of  same. 

[4]  A  railroad  corporation  does  not  ac- 
quire an  absolute  title  to  Its  roadway.  It 
does  not  acquire  a  title  that  it  may  sell  or 
dispose  of  at  pleasure,  without  reference  to 
the  right  of  the  public  lo  use  same.  The 
ownership  of  the  railroad  company  of  Its 
roadbed  la  different  from  that  of  an  indl- 
^-idiial  or  a  private  corporation.  The  basis 
on  which  the  grant  to  It  of  eminent  domain 
powers  rests  Is  the  fact  that  its  property  Is 
to  be  used  for  a  public  purpose.  Tbe  right 
of  the  public  to  have  it  so  use  its  property 
is  Imposed  on  tbe  railroad  property  the  very 
instant  It  obtains  title,  whether  the  title  Is 
obtained  by  private  purchase  or  through 
emlnoit  domain  proceedings.  Because  of 
tlifs  fact,  and  'because  a  Judgment  creditor 


can  obtain  no  higher  equities  in  a  Judgment 
debtor's  property  than  tbe  debtor  himself 
had,  tbe  courts  have  refused  to  allow  a  Judg- 
ment creditor  to  desti-oy  the  public  useful- 
ness of  a  railroad  by  levying  on  a  lurt  of 
its  roadway  and  selling  it  for  the  payment 
of  a  debt,  thus  destroying  the  unity  and  use- 
fulness of  the  road.  Under  tbe  terms  of  Its 
creation  It  Is  bound  to  run  its  road  for  the 
public  use.  It  cannot  rid  Itself  of  this  bur- 
den. It  cannot  sell  its  road  by  piecemeal 
itself,  and  no  Judgm^t  creditor  can  do  so. 
But  no  pnbllc  burden  can  be  Imposed  on  land 
where  tbe  public  has  never  acquired  any  ti- 
tle, and  therefore  no  right  to  have  It  used 
for  the  public  good.  Before  tbe  public  bur- 
den can  be  imposed  on  tbe  land,  tbe  title 
must  be  acquired.  If  a  railroad  locates  its 
roadway  on  property  belonging  to  an  indi- 
vidual, as  long  as  tbe  Individual  oiwns  the 
property,  the  railroad  may  be  dealt  witb  as 
any  other  trespasser  or  tenant  in  common. 

The  case  of  Beck  t.  Railroad  Co.,  65  Miss. 
172,  3  South.  252,  has  already  settled  the 
question  involved  In  this  case  so  far  as  this 
state  is  concerned.  This  court,  speaking 
throui^  Judge  Campbell,  said:  '^he  propo- 
sition that  a  railroad  company  may  build 
upon  tbe  land  of  one  who  does  not  object, 
and  thereby  secure  the  right  of  way,  subject 
only  to  liability  to  his  claim  for  damages.  Is 
not  maintainable  in  this  state,  whatever  may 
be  held  elsewhere.  A  parol  license  may 
shield  from  liability  for  tresi^ss;  but  it  is 
revocable,  and,  when  revoked,  is  no  longer 
a  protection.  The  only  way  to  secure  the 
right  of  way  Is  by  grant  from  tbe  owner,  or 
by  condemnation  proceedings,  or  by  the  stat- 
ute of  limitations.  If  tbe  road  Is  built  with- 
out securing  tbe  right  of  way,  the  owner, 
who  has  not  precluded  himself,  may  recover 
damages  for  the  trespass,  and  may  recover 
the  land  occupied  by  ejectmeift,  or  may  en- 
Join  In  chancery  tbe  use  of  the  land.  The 
fact  tbat  the  charter  authorizes  either  the 
landowner  or  tbe  company  to  institute  pro- 
ceedings for  condemnation  does  not  in  any 
manner  abridge  the  rights  of  the  landowner. 
He  is  not  bound  to  take  tbe  initiative  as  to 
such  proceedings.  If  a  company  desires  the 
right  of  way,  it  most  take  steps  to  secure  it. 
If  it  does  not,  It  must  answer  for  every  in- 
vasion of  tbe  rights  of  tbe  landowner." 

In  the  state  of  Mississippi  a  fee-simple  ti- 
tle to  land  means  absolute  and  unqualifled 
ownership  as  against  railroads  and  all  per- 
sons whomsoever.  It  means  tbat  such  land 
cannot  be  taken  from  the  owner,  except  by 
due  process  of  law  and  upon  due  compensa- 
tion being  paid  therefor.  It  means  tbat  with 
this  title  go  all  the  Incidents  of  the  title,  one 
of  which  is  to  have  It  partlted  as  against  a 
tenant  in  common,  either  in  kind  or  by  sale, 
controlled  only  by  such  method  of  partition 
as  will  protect  tbe  best  interest  of  all  par- 
ties; but  partition  may  be  bad,  it  matters 
not  who  tbe  tenantoin  common  are. 

Affirmed. 
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EATON  et  aL  t.  BBOADERIGE. 
(No.  15,566.) 
(Supreme  Court  of  Miwiaalppl.  Jan.  29,  1812.) 

1.  Wills  (|  610*)  —  Oohstbuciion— Natubb 

or  BWIUEST. 

Where  a  testator  directed  that  tb»  cotton 
on  hand  ihould  be  sold  u  soon  aa  poa^le 
and  the  numej  turned  over  to  his  wife,  the  pro- 
ceeds of  the  cotton  were  beqoeathed  to  her  ab- 
solutely. 

[Ed.  Note.~-For  other  cases,  see  Wllla,  Cent. 
Dig.  S8  1B79-1!185 ;  Dec  Dig.  I  610.*] 

2.  Wills  866*)— Rul«  or  Debcbnt, 

Personal  property  not  disposed  of  by  the 
testator's  will  is  distribated  under  the  statute 
of  descent  and  distribution. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8S  2200-2203 ;  Dec.  Dig.  |  866.*] 

S.  Wills  (|  615*)  —  Goitstbuction  —  Estates 
Devised. 

Where  a  testator's  will  directed  that  his 
land  should  not  be  sold  until  after  his  wife's 
death,  and  that  then  It  should  be  sold  at  public 
auction,  and  that  notes  due  him  should  be  col- 
lected and  the  money  remain  in  his  wl(<f  hands 
nntU  her  death,  the  wife,  by  necessary  Implica- 
tion, took  a  life  estate  In  the  landr  and  was  en- 
titled to  m  life  income  In  the  proceeds  of  the 
notes. 

(Ed.  Note.— For  other  cases,  see  Wills,  Dec. 

Dig.  S  615.*] 

4.  Tenahot  ur  OomcoK  (|  28*V— IicPBonE- 

UENTS. 

Where  a  wilt  directed  that  no  child  should 
Interfere  with  another's  ImproTements  upon  the 
testator's  landt  and  that  each  child  owned  the 
ImpxoTttDDenti  which  he  himself  had  made,  and 
that  the  land  should  be  divided  equally  among 
the  children  after  the  death  of  the  widow,  who 
took  a  life  estate,  the  children,  who  take  as  ten- 
ants in  common,  were  entitled  to  the  improve- 
ments they  made  without  being  ehaiged  rent 
thereon. 

[Ed.  Note^For  other  eases,  see  Tenancy  in 
OommoB,  Doe.  Dig.  |  20.*} 

Appeal  from  Chancery  Court,  Tishomingo 
County;  J.  Q.  Robins,  Chancellor. 

"To  be  offlclAlly  reported," 

Action  by  Roscoe  Broaderlck  against  John 
Baton  and  others  for  the  construction  of  the 
will  of  J.  M.  Eaton,  deceased.  From  a  de- 
cree for  complainant,  defendants  appeal.  Re- 
versed and  remanded,  with  directions. 

On  June  6,  1896,  J.  M.  Bat(Hi  died,  leaving 
as  bis  heirs  at  law  his  widow,  Emallne  Ea- 
ton, and  his  children,  John,  Tobe,  and  Wister 
Eaton,  and  another  son,  Bill  Eaton,  who  aft- 
erwards died,  leaving  a  wife  and  children, 
and  RoBcoe  Broaderlck,  a  grandson,  both  of 
whose  parents  died  before  the  death  of  J. 
M.  Eaton.  Broaderlck,  who  was  complainant 
in  the  court  below,  on  becoming  of  age, 
filed  a  bill  in  chancery  on  the  20th  day  of 
March,  1911,  making  the  other  heirs  parties 
defendant,  asking  a  construction  of  the  will 
of  J.  M.  Eaton.  Said  wilt  Is  as  follows:  "My 
will  Is  that  the  land  remain  unsold  until  aft- 
er Ma's  death  and  then  to  sell  the  land  at 
public  auction  and  noboddy  allond  to  bid  on 
the  land  but  the  children,  and  one  not  to 
bid  against  another  and  not  bid  over  one  dol- 


lar per  acre.  The  notes  to  be  collected  and 
the  money  to  ronaln  in  Bfa's  hands  untill 
her  death,  the  boys  having  the  authority  to 
collect  them.  One  of  the  boys  to  be  Bosco's 
and  Wister's  gnardeen  and  to  see  that  they 
have  a  good  horse  or  mule  when  they  become 
of  age.  I  want  all  of  the  notes  turned  over 
to  the  boys,  Tobe,  Jolm  and  BUI,  and  Ma, 
and  not  to  tell  nobody  how  much  the  notes 
ifl  and  who  they  are  on.  The  cotton  on  hand 
to  be  sold  as  soon  as  possible  and  the  money 
turned  over  to  Ma.  No  child  shall  inter- 
fere with  another's  Improvements,  all  of  ttie 
improvements  that  he  has  done  is  his.  I 
don't  want  any  of  my  old  customers  bother- 
ed bat  let  them  pay  as  much  as  they  can 
and  make  new  notes  untill  Ma's  death  and 
then  the  matter  must  be  close  up  and  a  final 
settlemoit  be  made.  The  land  to  be  divided 
by  the  tax  receipt  in  equal  number  of  acres 
and  Rosco  to  share  the  aaine  as  the  rest  of 
the  children." 

The  chancellor  gave  a  writtea  memoran- 
dum of  his  opinion,  which  is  as  follows: 

"The  court  is  of  the  opinion,  on  the  hear- 
ing of  this  cause  on  the  petition  to  construe 
the  win,  that  some  parts  of  the  will  are  so 
vague,  uncertain,  indefinite,  and  conflicting 
as  to  make  them  void.  But  there  are  some 
provisions  that  are  sufficiently  certain  and 
definite,  and  the  will  will  not  therefore  be 
declared  as  entirely  void,  but  only  noneOTec- 
tlve  as  to  those  provisions  that  are  so  un- 
intelligent and  Inconsistent  The  court  Is 
of  opinion  that  it  Is  clear  that  the  testator 
did  not  desire  his  land  divided  until  after 
the  death  of  his  widow,  whom  It  is  agreed 
is  meant  by  "Ma"  in  the  will.  It  la  also 
clear  that  he  intended  the  beneficiaries  under 
bis  will  should  have  the  benefit  of  all  Im- 
provements such  beneficiary  or  devisee  had 
made  or  should  make  on  the  land  occupied 
by  blm,  and  ttiat  each  devisee  should  be  al- 
lotted, as  UiT  as  practicable  In  the  final  di- 
vision or  partition  of  the  land,  the  land  on 
which  he  had  placed  such  improvements,  and 
If  this  could  not  be  ddne  he  should  be  allon'- 
ed  or  credited  with  such  Improvements. 
TUs  can  be  settled  in  accordance  with  the 
desire  and  will  of  the  testator  In  the  flnal 
settlement  of  the  estate  and  partition  of 
land,  or  its  proceeds  after  the  death  of  the 
widow. 

"It  is  eqnally  clear  that  the  testator  did 
not  contemplate  a  division  among  the  devi- 
sees and  legatees  of  the  notes  due  at  the 
time  of  his  death  to  his  estate.  He  certain- 
ly, however,  contemplated  that  the  proceeds 
of  such  notes  should  be  preserved  until  aft- 
er the  widow's  death  and  then  divided.  It 
is  also  clear  that  he  contemplated  that  each 
one  of  his  children  and  Roscoe  Broaderl<^, 
the  sole  representative  heir  and  distribatee 
of  bis  sole  deceased  cUld,  should  take  an 
equal  value  of  land  and  as  nearly  as  prac- 
ticable of  equal  acreage,  not  counting  Im- 
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pronmentB  made  by  any  derlAee,  and  that 
tbey  sbonld  Ukewlae  take  aa  eqiul  Urteton 
of  said  prooeeds  of  aald  notes.  His  method 
of  dlTi^Bg  ttw  land  Is  oncntalnt  Indeflnlt^ 
and  inconsistent,  and  entire  impracticable^ 
and  will  bare  to  be  disregarded,  and  the 
proTisloiis  directing  tbe  mannw  <^  sucb  di- 
vision are  rold. 

"1  think  the  terms  of  tbe  will  give  the 
proceeds  of  tbe  cotton  on  hand  at  his  death 
to  tils  widow  absolutely.  Be  inakes  no  defl* 
uite  and  certain  dlspositiott  as  to  any  money 
or  other  persimal  property  than  the  said 
cotton  and  notes,  and  therefore  all  sncb  mon- 
ey and  personal  property  would  pass  nnder 
tbe  statute  of  distrlbntloa  absolutely  to  bis 
widow,  bis  Gbildrai,  John  Baton,  Tobe  Ea- 
ton.  Winter  Eaton,  and  his  grandson,  Bosooe 
Brbaderick,  ea<di  one-seventh,  and  Mrs.  Elea- 
nor Eatim,  widow  of  Bill  Eaton,  and  Bolivar 
Eaton  and  UlUan  Baton,  only  cblldroi  of 
rail  Eaton,  each  one-third  of  one-seventh. 

"No  ezeeutor  is  named  by  the  testator  to 
carry  out  the  provlslmiB  of  bla  will,  and  it 
will  be  necessary  to  appoint  an  administra- 
tor cum  testamento  anaexo.  No  IntelUgible 
disposition  Is  made  of  the  rents  and  profits 
of  tbe  land  dnring  Mrs.  Eaton's  (Ma's)  life, 
and  the  land  therefore  descends  to  the  devi- 
eeea  aa  tenants  In  common,  and  each  is  enti- 
tled to  bis  proper  proportion  of  such  rents 
and  profits  from  the  real  estate  during  the 
life  of  hta  widow.  He  has,  Iiowever,  pro- 
vided that  tbe  occupants  shall  have  bis  Im- 
provements,  and  so  the  tenant  in  common  oc- 
cupying such  sbonld  not  be  charged  with 
rent  on  bis  invrovements,  but  should  account 
for  reasonable  rent  of  tbe  laud,  unless  all 
occupy  or  use  practically  tbe  same  amount. 
The  administrator  cum  testamento  annexo 
will  have  to  collect  and  apportion  the  rents. 
He  dHmld  also  liave  tbe  custody  of  the  notes 
due  at  decedent's  death  and  the  proceeds  of 
any  that  have  beoi  collected,  and  adminis- 
ter under  the  direction  of  the  court.  The 
proceeds  of  any  mon^  on  hand  ^ot  loaned 
onQ  and  the  personalty  should  also  be  ad- 
ministered by  him,  and  distributed  as  soon 
as  practteable,  as  above  directed. 

"An  accounting  wiU  be  necessary  to  fix 
and  determine  tbe  Interest  of  the  parties, 
and  to  fix  the  amounts  and  disposition  made 
ot  tbe  pus<nial  property,  and  ascertain  the 
amount  of  the  money  and  notes,  and  what 
€t  tbeee  have  been  collected,  and  who  is  ac- 
coonteble  for  same;  and  a  maater  will  be 
appointed  to  take  and  state  such  account 
Probably  one  of  the  sons  may  desire  to  ad- 
minister, ror  the  present  a  Nmd  of  $2,000  is 
fbced  for  such  administrator.  This  can  be 
cbanged  on  the  coming  in  of  the  report  of 
tbe  master." 

A  decree  in  accordan<»  with  this  (pinion 
was  entered,  and  a  master  appointed  to 
take  and  state  an  account,  and  an  appeal 
granted  to  ^ther  party  desiring  same. 


Candler,  Bennett  A  Sweat  and  W.  L.  El- 
Ic«e,  tor  appellants.  W.  J.  Lamb,  for  appel- 
lea 

WUiTD'lELD,  0.  This  case  presoita  for 
construction  the  will  of  J.  M.  Baton.  Tbe 
reporter  will  set  out  this  will  In  full. 

[1,2]  We  concur  with  the  chancellor,  in  so 
far  as  he  held  that  the  proceeds  of  tbe  cot- 
ton on  hand  at  tbe  death  of  tbe  testator 
were  beaneathed  to  tbe  widow  abaolutdy, 
and  also  In  so  far  as  be  held  that  any  mon- 
ey  or  other  pers<mal  property  than  the  cot- 
ton and  the  notes  passed  nnder  the  statute 
of  descents  and  distribution  to  the  widow 
and  his  children  and  grandchildren  accord- 
ing to  that  statute. 

[S]  We  do  not  concur  In  his  construction 
as  to  tbe  title  to  the  land  or  tbe  proceeds 
of  the  notes.  We  are  ctearly  of  Vae  opin- 
ion that  the  will  vested  a  life  estate  in  the 
widow  in  tbe  land,  and  in  tbe  proceeds  of 
the  notes  by  necessary  implication.  . 

[4]  We  also  concur  In  the  chancellor's 
holding  that  tbe  tenante  In  eonmion  who 
made  improvements  should  keep  those  im- 
provements, and.  if  possible,  have  allotted 
to  them  the  land  on  which  such  Improve- 
ments  may  have  been  erected,  without  be- 
ing chained  with  tent  on  bis  iniiHrovemaits. 
The  land  will  be  divided  at  the  death  of 
the  mother,  the  widow,  as  directed  In  the 
will. 

PER  CURIAM.  Tbe  above  opinion  Is 
adopted  as  the  opinion  of  the  court,  and  tor 
the  reasons  therein  indteated  the  decree  la 
reversed,  and  tbe  cause  remanded,  to  be 
proceeded  with  in  accordance  with  tbe  fore- 
going opinion. 


ASCHER  A  BAXTER  v.  EDWARD  MOTSE 
&  CO.  et  aL    (No.  14,803.) 

(Supreme  Court  of  MisBtsslppI.  Jan.  29, 1912.) 

1,  Statutes  (8  159*)— Iicfubo  Repsal. 

Two  statutes  seemingW  repngDRst  'must ' 
be  so  construed,  if  posaibie,  that  the  latter 
shall  not  repeal  the  former,  but  that  both  may 
staud;  bat,  where  there  Is  a  repagnancy,  the 
older  statute  is  repealed  by  implication  only 
to  the  extent  of  the  repugnancy. 

[Ed.  Note.— For  other  cases,  aee  Statutes, 
Cent.  Dig.  g  229;  Dec  Dig.  {  159.*] 

2.  SxATunu  (I  161*)— Implied  Repeaz« 

Where  a  later  statute  covers  tbe  whole 
subject  of  earlier  statutes,  and  embraces  new 
provisions,  and  plainly  shows  that  it  was  in- 
tended, not  only  as  a  substitute  for  the  earlier 
statutes  but  to  cover  the  whole  sabject  and 
prescribe  the  only  rules  in  respect  thereto,  it 
repeals  all  former  statutes  on  the  sabject, 
though  the  former  statutes  are  not  in  all  re- 
spects repugnant  to  the  later  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes.  ■ 
Cent.  Dig.  8S  230-234;  Dec.  Dig.  {  161.*] 

S.  Statoteb  (S  161*)- Implied  Repeal. 

The  rule  that  a  later  statute,  covering  the 
whole  subject  of  a  former  statute  and  em- 
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bracing  new  proTiaionB,  Impliedly  repeals  the 
prior  statute,  is  subject  to  the  qualification 
that,  where  ttie  latelr  atatnte  expresses  the  ex- 
tent to  which  it  Is  intended  to  repeal  the 

f trior  statute,  as  by  a  clause  repealing  all  laws 
D  conflict  therewith,  it  excludes  any  implica- 
tion of  a  more  extended  repeal. 

[Bd.  Note.— For  other  caeea,  see  Statutes, 
Dec.  Dig.  i  161.*] 

4.  Gahiho   ({  69*)— Bucket  SHOPft— Stat* 

17TEB. 

Laws  1908,  c  118,  §  1.  punishing  the 
maintenance  of  a  place  of  business  in  the  state 
to  carry  on  dealings  in  futures  on  margins, 
deals  alone  with  bucket  shops  and  places  in 
tlie  state  maintained  to  receive  orders  for  deal- 
ings in  fnturea  on  margin,  and  punishes  per- 
sona engaging  in  such  business  either  as  prin- 
c-ipal  or  agent. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Dec.  Dig.  §  69.*] 

6.  Gawno  (5  3*)— Implied  Repeal  op  Stat- 
ute. 

Lam  1908.  c  118,  prohibiting  contracts 
for  the  purchase  and  sale  of  commodities  on 
margin,  making  such  contracts  unlawful,  pro- 
hibiting any  person  from  operating  an;  place 
of  bunneas  where  such  contracts  are  entered 
into,  and  providing  tliat  money  lost  in  such 
transactions  may  be  recovered  by  the  parents, 
wife,  children,  executor,  or  administrator  ol 
the  person  sustaining  the  loss,  etc.,  does  not 
impliedly  repeal  Code  1906,  H  1201,  1202, 
2303,  condemning  dealing  in  futures,  and  pro- 
viding that  such  contracts  shall  not  be  enforc- 
ed, and  that  any  person  losing  money  by  rea- 
son of  such  contract  may  sue  for  the  loss,  be- 
cause the  act  of  1908  does  not  deal  with  the 
whole  subject  relating  to  futures,  but  prohibits 
the  establishment  of  Docket  shops  in  the  state, 
where  sach  unlawful  contracts  may  be  made, 
and  an  acdon  may  be  maintained  under  sec- 
tion 2803. 

[Ed.  Note.— For  other  eases,  see  Gaming, 
Dec  Dig.  $  a»] 

6.  GaUIKO  (I  1||*)-^0NTBA0IB— PUBUO  POZ«- 
lOT. 

It  Is  the  public  policy  of  the  state,  as  evi- 
denced by  legislation,  to  condemn  contracts 
commonly  known  as  contracts  dealing  in  fu- 
tures; and  a  contract  for  the  payment  of  dif- 
ferences in  price  arising  out  of  the  rise  and 
fall  of  the  market  price  above  or  below  the 
contract  price  is  a  wager  on  the  future  price 
of  a  commodity,  and  Is  invalid. 

[Ed.  Note.— For  other  caaea,  see  Qaming, 
Dec.  Dig.  I  14.*] 

7.  STATTnxa  ({  224*)— GoNsnaoTion— Iso- 

ISUTITK  IKTENT. 

The  court,  in  construing  a  statute,  will 
presnma  that  the  Legislature  was  familiar 
with  prior  sthtutea  and  with  judicial  construc- 
tions placed  thereon. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  I  224.*] 

8.  CONTBACTS    (S  144*)— 0ONSTBT70tION— SiZ- 
TKATXBBITOBIAL  FOBCX. 

A  State  statute  has  no  extraterritorial 

force,  and  cannot  make  unlawful  a  contract 
entered  into  in  another  state,  nor  subject  a 
party  thereto  to  punishment;  but  it  may  pre- 
vent the  coorts  from  enforcing  contracts  made 
outside  of  the  state,  when  contrary  to  the 
policy  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  If  724-727;  Dec  Dig.  8  144.*] 

0.  Gamino  (S  12*) —Statutes  — CossTauo- 

TION. 

The  proviso  of  taws  1908,  c  118.  |  2. 
declaring  that  nothing  in  the  act  proliibitlng 


dealinfs  In  futures  shall  apply  to  transactions 
by  mail  or  telegraph  between  persons  in  the 
state  and  persons  outside  of  the  state,  where 
neither  ts  represented  in  the  state  by  anj 
broker,  waa  Inserted  on  the  erroneous  Idea  that 
such  a  provision  was  necessary  to  render  the 
act  constitutional,  and  it  does  not  render  deal- 
ings in  futures  valid  when  conducted  by  such 
class  of  persons. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Dec  Dig.  i  12.*] 

10.  Afpkai.  and  Bbbob  <t  1176*)— QuBsnom 
Rev jEWABLB  —  Disposition  or  Case  on 
Mebits. 

The  Supreme  Court  is  a  court  of  review, 
and  it  will  not,  as  a  general  rule,  pass  on  the 
merits  of  a  coDbroveray,  unless  determined  in 
the  lower  court;  and  where  the  lower  court 
erroneously  dismissed  a  bill  on  the  ground  that 
complainant  could  not  sue,  the  Supreme  Court 
will  not  determine  the  merits,  but  the  cause 
will  be  remanded  to  the  lower  cour(- 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  4678-4587;  Dec  Dig.  | 
1175.*] 

Smith,  J.t  dissenting. 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; G.  O.  Lyell,  Chancellor. 

Suit  by  Ascher  &  Baxter  against  Edward 
Moyse  &  Co.  and  others.  From  a  decree  of 
dlBmlssal,  ctMiiplainanta  appeal.  Beveraed 
and  remanded. 

The  appellants  filed  a  bill  in  chancery  on 
January*  15,  1910,  against  the  appellees  Ed- 
ward Sloyse  &  Co.,  cotton  brokers  In  New 
York  City,  the  State  Bank  &  Trust  Compa- 
ny, a  baiilElng  institution  domiciled  at  Jack- 
son, Miss.,  and  M.  A.  Lewis,  an  alleged  debt- 
or of  said  Sloyse.  The  gravamen  of  the  bill 
is  that,  beginning  on  December  31,  1900,  the 
appellants  entered  into  various  contracts  for 
the  purchase  of  future  cotton  from  said 
Moyse;  that  it  was  never  the  intention  of  ei- 
ther party  that  actual  cotton  shonld  be 
bought,  sold,  or  delivered,  but  that  It  was  a 
gambling  contract,  and  was  carried  on  by  de- 
positing margins  against  a  decline  In  the 
market;  that  sncb  margins  were  deposited 
with  the  State  Bank  &  Trust  Company  of 
Jackson,  Miss.;  that  the  money  so  deiwslt- 
ed  was  kept  to  the  account  of  Moyse  with  the 
said  State  Bank  &  Trust  Company,  to  be 
drawn  against  by  Moyse,  who  carried  out  ap- 
pellants* contracts  on  the  New  York  Cotton 
Exchange.  The  bill  further  alleges  that  the 
appellants  had  deposited  $8,000  with  said 
bank,  and  had  remitted  direct  $600  from  the 
time  the  dealings  first  began,  and  suit  was 
brought  for  these  amounts,  which.  It  la  claim- 
ed, they  lost  by  said  speculative  future 
transaction.  It  is  further  alleged  that  $6,500 
of  this  amount  la  still  in  the  hands  of  said 
bank,  which  amount  the  bill  seeks  to  mbject 
to  tbe  payment  of  appellants'  idalm. 

Watklns  &  Watklna,  for  appelUuta.  Green 
ft  Green,  for  appellees. 

McLEAN,  J.  Upon  the  very  thresbold  of 
the  dlacnaalon  of  tbe  queatioiiB  presented  by 
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this  record,  we  express  our  nnboTinded  appre- 
ciation of  tbe  exceedingly  able  arguments, 
botb  oral  and  printed,  made  and  submitted 
by  counsel  for  both  appellants  and  appellees. 
Tbese  brieft  and  arguments  have  been  of  in- 
estimable ^ne.  not  only  In  diminishing  the 
labors  of  this  court,  but  in  slmplylng  what 
otherwise  might  be  regarded  as  a  dlStcnlt 
question. 

[1,  2]  The  first  question  presented  Is  wheth- 
er chapter  118  of  the  Laws  o(  1908  repeals 
the  provisions  of  the  Code  of  1006  relative  to 
dealing  in  futures,  and  especially  whether 
section  2303  of  the  Code  is  repealed.  It  may 
be  profitable  in  tbe  first  place  to  refer  to 
what  may  be  r^rded  as  tbe  general  rules 
or  canons  of  construction  relating  to  repeals. 
The  act  of  1908  does  not  contain  any  express 
repeal  of  any  former  lawa,  and  consequently, 
if  the  Code  provisions  are  repealed,  they  are 
repealed  only  by  implication.  In  McAfee  v. 
Southern  Railroad  Company,  36  Miss.  660, 
Richards  v.  Patterson,  30  Miss,  S83,  and 
Southern  Railroad  Company  v.  City  of  Jack- 
son, 38  Miss.  334,  the  rule  is  laid  down  by 
this  conrt  that  a  repeal  of  a  statute  by  Im- 
plicadon  to  not  favored  in  the  law,  and  that 
where  two  statutes  are  seemingly  repugnant 
tb^  must  be  so  construed,  if  possible,  that 
the  latter  shall  not  be  a  repeal  of  the  for- 
mer by  implication;  and  it  was  further  said 
in  Commercial  Bank  of  Natchez  v.  Chambers, 
8  Smedes  &  M.  9,  that  the  two  sets,  seemingly 
inconsistent  and  repugnant,  must  be  so  con- 
strued. If  possible,  that  both  may  stand  and 
barmonize.  See,  also.  Ex  parte  Mclnnis,  54 
South.  260,  where  the  authorities  are  collect- 
ed and  cited.  The  leading  case  In  America 
upon  this  subject  is  the  case  of  Wood  v. 
United  States,  16  Pet.  342,  10  L.  Ed.  987. 
and  one  frUdi,  pertiaps,  has  been  followed 
more  than  any  other  authority.  In  that  case 
the  question  arose  whether  the  sixty-sixth 
section  of  the  act  of  1709  (Act  March  2,  1799, 
c.  22,  1  Stat  677)  had  been  repealed,  or 
whether  It  remained  In  full  force  and  effect 
That  eminent  jurist,  Mr.  Justice  Story,  speak- 
ing for  the  entire  court,  says:  "That  It  has 
not  been  expressly  or  by  direct  terms  repeal- 
ed is  admitted;  and  the  question  resolves  It- 
self Into  the  more  narrow  inquiry  whether  it 
has  been  repealed  by  necessary  implication. 
We  say  by  necessary  Implication,  for  it  Is 
not  aaffldent  to  establish  that  subsequent 
laws  cover  some,  or  even  all,  of  tbe  cases 
provided  for  by  It;  for  they  may  be  merely 
affirmative,  or  cumulative,  or  auxiliary.  But 
there  must  be  a  positive  repugnancy  between 
the  provisions  of  tbe  new  law  and  those  of 
the  old;  and  even  then  the  old  law  la  re- 
pealed by  Implication  only,  pro  tanto,  to  the 
extent  of  the  repugnancy." 

The  rule  announced  in  Wood  v.  United 
States,  supra,  has  been  frequently  reaffirm- 
ed by  that  court  (see  Chew  Heong  t:  United 
States,  112  U.  &  548.  S  Sup.  Ct  25Q,  28  L. 
Ed.  770.  U.  Si  v.  Mathews,  173  U.  S.  388,  19 
Supu  Ct  -418,  48  Zi.  IBd.  738,  and  Bed  BodC 


V.  Henry.  106  U.  S.  601.  1  Sop.  Ct  434,  27 
L.  Ed.  ^t),  and  generally  by  the  various 
state  courts.  See  10  L.  Ed.  (Extra-Anno- 
tated Edition)  183;  Notes  to  Wood  v.  U. 
8.,  16  Pet  342-3ea\  Endllch  on  the  Inter- 
pretation of  Statutes,  in  considering  this 
question,  says,  in  section  210,  that  "It  Is  a  rule 
founded  In  reason,  as  well  as  In  abund- 
ant authority,  that,  in  order  to  give  an  act 
not  covering  the  entire  ground  of  an  earlier 
one,  nor  clearly  Intended  as  a  substitute  for 
it,  the  effect  of  repealing  It  the  implication 
of  an  intention  to  repeal  must  necessarily 
flow  from  the  language  used,  disclosing  a  re- 
pugnancy between  its  provisions  and  those 
of  the  earlier  law,  so  positive  as  to  be  irrec- 
oncilable by  any  fair,  strict,  or  liberal  con- 
struction of  It.  which  would,  without  de- 
stroying Its  evident  intent  and  meaning,  find 
for  It  a  reasonable  field  of  operation,  pre- 
serving at  the  same  time,  the  force  of  the 
earlier  law,  and  construing  botb  together  in 
harmony  with  the  whole  course  of  legislation 
upon  the  subject"  In  86  Cyc.  p.  1073,  the 
rule  is  thus  laid  down:  "Where  two  legisla- 
tive acts  are  repugnant  to,  or  In  conflict 
with, 'each  other,  the  one  last  passed,  being 
the  latest  expression  of  tbe  legislative^wlll, 
must  govern,  although  it  contains  no  repeal- 
ing clausa  But  it  is  not  sufficient  to  estab- 
lish such  repeal  that  the  subsequent  law 
covers  some,  or  even  all,  of  the  cases  provid- 
ed for  by  the  prior  statute,  since  it  may  be 
merely  affirmative,  or  cumulative,  or  auxili- 
ary. Between  tbe  two  acts  there  must  be 
plain,  unavoidable,  and  irreconcilable  repug- 
nancy, and  even  then  the  old  law  Is  repealed 
by  Implication  only  pro  tanto,  to  the  extent 
of  the  repugnancy.  If  both  acts  can,  by  any 
reasonable  construction,  be  construed  to-' 
getber,  both  will  be  sustained.  Two  statutes 
are  not  repugnant  to  each  other  unless  they 
relate  to  the  same  subject  Furthermore,  It 
Is  necessary  to  the  implication  of  a  repeal 
that  tbe  objects  of  tbe  two  statutes  be  the 
same.  If  they  are  not  both  statutes  will 
stand,  although  they  may  refer  to  tbe  same 
subject.  When  two  statutes  cover,  In  whole 
or  In  part,  the  same  subject-matter,  and  are 
not  absolutely  Irreconcilable,  no  purpose  of 
repeal  being  clearly  shown,  the  court,  if  pos- 
sible, will  give  effect  to  botb.  Where,  how- 
ever, a  later  act  covers  tbe  whole  subject  of 
earlier  acts,  and  embraces  new  provisions, 
and  plainly  shows  that  it  was  intended,  not 
only  as  a  substitute  for  the  earlier  acts,  but 
to  cover  the  whole  subject  then  considered 
by  tbe  Legislature,  and  to  prescribe  the  only 
rules  In  respect  tbereto.  It  operates  as  a  re- 
peal of  all  former  statutes  relating  to  such 
subject-matter,  even  If  tbe  former  acts  are 
not  in  all  respects  repngnant  to  the  new  act. 
But  In  order  to  effect  such  repeal  by  Impli- 
cation it  must  appear  that  the  subsequent 
statute  covered  the  whole  subject-matter  of 
the  former  one,  and  was  Intended  as  a  sub- 
stitute for  it  If  the  later  statilte  does  not 
cover  the  entire  field  of  tbe  first,  and  tails 
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to  embrace  within  its  terms  a  material  por- 
tion of  tbe  first,  It  will  not  repeal  so  much 
of  the  first  as  la  not  Included  within  its 
scope,  bat  the  two  will  be  construed  togeth- 
er, so  tfit  as  the  first  still  stands." 

[3]  If  the  Inquiring  mind  desires  to  run 
out  to  his  satisfaction,  and  If  he  will  con- 
sult the  numerous  authorities  cited  by  this 
author  in  support  of  the  rule  there  an- 
nounced, he  will  find  that  the  rule  is  cor- 
rectly and  accurately  stated  as  gleaned  and 
gathered  from  these  various  authorities.  In 
the  celebrated  case  of  Great  Northern  Rail- 
road Company  v.  United  States,  208  U.  S. 
462,  28  Sup.  Ct  SIS,  S2  L.  Ed.  067,  a  case  of 
considerable  Importance,  and  one  In  which 
were  ragaged  some  of  the  brightest  legal 
luminaries  in  this  country.  It  was  In  sub- 
stance announced  by  that  eminent  authority 
that  "the  rule  that  a  later  act  coTering  the 
whole  subject  of  a  former  act  and  embrac- 
ing new  provisions  operates  by  implication 
to  repeal  the  prior  act  Is  subject  to  the  qual- 
ification that  where  the  later  act  expresses 
the  extent  to  which  It  Is  Intended  to  repeal 
prior  laws,  as  by  a  clause  repealing  all  laws 
In  conflict  therewith,  it  excludes  any  Imvillca- 
tlon  df  a  more  extended  repeal."  With  these 
primary,  and  we  may  add  well-settled,  can- 
ons of  construction  before  us,  it  Is  beliered 
thst  the  solution  of  the  question  presented 
by  this  record  Is  not  a  very  difficult  one.  It 
Is  contended  by  learned  counsel  for  the  ap- 
pellees that  the  act  of  1908,  not  only  re- 
pealed section  2303,  but  also  sections  1201 
and  1202,  of  the  Code  of  1906.  Section  1201 
of  the  Code  condemns  any  dealing  in  con- 
tracts commonly  called  "futures,"  and  makes 
It  a  misdemeanor  so  to  do,  and  provides  the 
punishment  Section  1202  condemns  the  buy- 
ing or  selling  of  commodities  of  any  kind  to 
be  delivered  at  a  future  date,  without  agree- 
ing or  Intending  that  the  commodities  are  to 
be  actually  delivered  in  kind  and  the  price 
paid,  and  declares  the  person  so  dealing  to 
be  guilty  of  a  misdemeanor.  Section  2303, 
which  Is  found  In  the  chapter  relating  to 
gambling  contracts,  provides  that  these  fu- 
ture contracts  shall  not  be  enforced,  and, 
further,  that  any  person  who  shall  make  any 
such  contract,  and  by  reason  thereof  lose 
any  money  or  other  valuable  thing,  and  shall 
pay  or  deliver  the  same,  may,  or  his  wife  or 
children  may,  sue  for  and  recover  such 
money  or  other  valuable  thing  from  the  per- 
son knowingly  receiving  the  same,  either  for 
himself  or  as  agent  for  another. 

[4]  Turning  .to  chapter  118  of  the  Acts  of 
1908,  we  find  that  the  first  section  of  that 
act  deals  ezduslvely  with  persons,  either  as 
principal,  Agent,  broker,  or  Intermediary,  who 
establish,  maintain,  or  operate  an  office  or 
place  of  bnsineas  In  this  state  for  the  pur- 
pose of  carrying  on  or  ^igaglog  In  the  busi- 
ness forbidden  in  the  act,  commonly  called 
"dealing  In  futures  on  margins";  and  this 
section  further  provides  that  the  person  of- 
fendlns  any  of  the  provisions  of  that  sec- 


tion is  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  punished  by  a  fine  and  im- 
prisonment This  section  eviddtly  dealt 
alone  and  exclasively  with  what  are  known 
as  "bucket  shops,"  and  places  In  this  state 
maintained  to  receive  orders  for  this  class 
of  business,  and  those  persons  who  were  en- 
gaged in  the  management  or  the  conducting 
of  this  kind  of  business,  either  as  principal 
or  agent  Section  3  of  said  act  makes  it  a 
misdemeanor  for  every  person  who  shall  be- 
come a  party  to  any  such  contract  or  agree- 
ment as  fa  &v  this  act  made  uniatrful,  and 
every  ageut  or  officer  of  any  corporation  who 
shall  in  any  way  knowingly  aid  In  making, 
furthering  or  effectuating  any  such  contract 
or  agreement,  and  provides  that  they  shall 
be  punished  as  provided  in  section  l  of  the 
act  Section  2  of  the  act  which  Is  the  one 
especially  relied  upon  by  appellees  as  repeal- 
ing section  2303  of  the  Code  of  1906,  Is  as 
follows :  "That  every  contract  or  agreement, 
whether  in  writing  or  not,  whereby  any  per- 
son or  corporation  shall  agree  to  buy  or  sell 
and  deliver,  or  sell  with  an  agreement  to  de- 
liver, any  wheat,  cotton,  com  or  other  com- 
modity, stock,  bond  or  other  security  to  any 
other  person  or  corporation,  when  in  fact  it 
Is  not  in  good  faith  Intended  by  the  parties 
that  an  actual  delivery  of  the  article  or  thing 
shall  be  made.  Is  hereby  declared  to  be  unlaw- 
ful, whether  made  or  to  be  performed  whol- 
ly within  this  state,  or  partly  within  and 
partly  without  this  state;  it  being  the  in- 
tent of  this  act  to  prohibit  any  and  all  con- 
tracts or  agreementa  for  the  purchase  or 
sale  of  any  commodities  or  thing  of  value  on 
margin,  commonly  called  'dealing  In  futures.* 
when  the  Intention  or  understanding  of  the 
parties  Is  to  receive  or  pay  the  difference  be- 
tween the  agreed  price  and  the  market  price 
at  the  time  of  settlement :  Provided,  that 
nothing  herein  contained  shall  be  construed 
to  apply  to  transaction  by  mail  or  wire,  be- 
tween persons  In  this  state  and  persous  out- 
side of  this  state,  where  neither  person  is 
represented,  directly  or  indirectly,  in  this 
state  by  any  broker,  agent,  attorney  or  in- 
termediary in  said  transaction." 

[6]  This  suit  was  brought  by  the  losers, 
who  were  the  complainants  in  the  coort  be- 
low, Ascfaer  &  Baxter,  and  therefore  the 
question  arises  whether  the  complainants, 
under  the  laws  of  this  state  (this  suit  having 
been  Instituted  on  the  16th  day  of  January, 
1910,  by  the  complainants  filing  In  the  chan- 
cery court  of  Hinds  county,  in  this  state, 
their  bill  of  complaint  against  Edward 
Moyse  &  Co..  the  appellees),  can  bring  this 
suit.  The  right  to  bring  this  suit  Is  Q»e- 
ciflcally  given  to  the  complainants  under  sec- 
tion 2303  of  the  Code  of  1906;  whereas,  un- 
der section  9  of  the  act  of  190S,  the  rig^t  to 
bring  an  action  for  a  loss  sustaJned  In  deal- 
ing in  "future  contracts"  Is  gtvm  to  the  par- 
ent, wife,  child  or  childr^.  executor  or  ad- 
ministrator of,  or  the  assignee  of.  the  pmoo 
sustaining  the  loss,  and  further  gives  the 
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right  of  recovery  In  eithra  the  drcolt  or 
chancery  court,  and  provides  that  "the  snm 
so  lost  shall  be  considered  as  liquidated  dam- 
ages to  the  person  suing  therefor  from  the 
broker,  agent  or  Intermediary  who  negotiat- 
ed snch  transaction.'*  It  Is  a  well-known 
fact,  known  to  erar  person  In  the  commer- 
cial and  bmilnsas  world,  that  these  exchang- 
es where  "fatore  contracts"  axe  dealt  in  are 
established  and  found  only  in  the  larger  cit- 
ies of  the  United  States,  such,  for  Instance, 
as  in  New  York,  Chicago,  and  New  Orleans. 
It  la  further  known  that  the  members  of 
these  exchanges  have  In  almost  every  city  in 
the  United  States  agencies,  constitntlng  the 
feedvs  of  these  exchanges,  where  the  un- 
wary are  Induced  to  engage  and  to  embark 
in  the  dangerona,  and  always  risky,  business 
of  getting  rich  quick.  It  Is  also  a  matter 
well  known  to  every  business  man  In  this 
Rtate  that  In  1908,  and  tor  only  a  few  years 
prior  thereto,  we  had  In  this  section  <Xt  the 
cooDtry  what  was  known  as  these  agencies, 
representing  the  members  of  these  exchanges 
and  of  these  budcet  shops,  and  the  result 
was  that  the  spirit  of  speculation  became 
so  rife  and  so  general  as  to  be  absolutely 
demoralizing  to  the  commercial  interests  of 
the  fM>untry.  One  of  the  prime  evils  of  lat- 
ter days  Is  the  desire  to  get  rich  quick.  One 
of  the  Inherent  characteristics  of  humanity 
Is  the  spirit  of  speculation,  and  every  at- 
tribute of  onr  nature  but  swells  and  exas- 
perates its  Infernal  conflagration.  The  es- 
tablishment of  these  bucket  shops  and  means 
and  methods  of  communication  between  the 
citizens  of  this  state  and  the  various  ex- 
changes throughout  the  country  were  but 
kindling  wood  to  set  ablaze  this  spirit  of 
speculation.  The  evils  attending  tb^e  trans- 
actions becoming  so  numerous  and  flagrant, 
It  became  apparent  to  the  Legislature  that 
some  specific  law  should  be  enacted  condemn- 
ing and  prohibiting  the  establishment  and 
maintenance  of  these  agencies  of  these  ex- 
chaises  and  of  these  bucket  shops;  and 
therefor  it  was  by  reason  thereof  that  the 
act  ot  1908  was  enacted  by  the  Legislature 
Of  this  state. 

no  It  baa  long  since  been  the  public  policy 
of  the  state  oC  Mlsrtsdppi,  not  only  to  con- 
demn contracts  commonly  known  as  "future 
aakttaxitf*  bar  the  enactment  of  the  various 
laws  specifically  condenmlng  these  transac- 
tlcms  and  making  it  a  misdemeanor  to  so  en- 
gage thwein,  but,  in  addition  thereto*  as  tar 
back  as  1882  made  the  dealing  In  futnres  a 
ground  of  attachment.  The  condemnation — 
Indeed,  the  prohibition— of  dealing  In  futures 
has  become  ft  great  public  policy  In  this 
Btatfe  The  withering,  blighting  curse  of 
tbeae  specnlationa  has  lured  the  rich  and  the 
poatr  the  prlnotily  merchant  and  the  Impe- 
cnnions  cleift,  the  erstwhile  honest  and  trust- 
ed employ^.  The  caahlera  of  many  banks, 
and  not  a  tew  other  fiduciaries,  have  become 
obeeased,  and  have  lost  honor,  z^^ntatlon, 


riches,  and  self-respect  bmeath  Its  witch- 
eries. The  dealing  in  futures  Is  the  begetter 
of  poverty,  the  companion  of  embezslement. 
the  associate  of  d^radatlon,  and  it  scoui^es 
every  one  whom  It  touches.  Its  thirst  is 
unquenchable ;  its  maw  Insatiable.  Its  bane- 
ful Influences  have  become  so  destnictlre  to 
the  legitimate  business  interests  of  the  coun- 
try, and  especially  to  the  cotton  planter  and 
to  the  wheat  grower,  that  for  many  years 
there  has  gone  up,  and  there  still  continues 
to  go  up,  a  cry  to  the  national  Congress  be- 
seeching that  body  for  the  passage  of  an  act 
prohibiting  the  making  of  suc^  contracts  and 
the  suppression  of  tiie  exchanges  throughout 
the  states.  So  far,  the  "shearers  of  the 
lambs,  the  stilers  of  doves,  and  the  money 
changers  have  desecrated  the  temple,"  and 
the  petitions  of  the  people  have  been  cast 
aside,  ungranted.   Such  Is  the  mlscbiet 

In  the  Code  of  1880,  and  prior  thereto,  we 
bad  no  statutory  law  spedfically  condemning 
by  name  the  making  of  contracts  commonly 
known  as  futures-  The  only  statutory  law 
relative  to  this  matter  up  to  that  time  was 
the  statute  agahist  gambling  (Code  1880,  i 
990),  and  this  court.  In  Campbell  v.  National 
Bank,  74  Miss.  526,  21  South.  400,  23  South. 
26,  construed  this  statute  rdatlng  to  "any 
wager  whatever,"  and  held  that  dealing  In 
futures  was  a  gamble  or  a  wager,  and  that 
a  Judgment  rendered  npon  a  note  given  to 
reimburse  the  payees  of  the  note  for  money 
paid  on  these  future  dealings  was  Illegal  and 
void,  aCBrmlng  the  doctrine  announced  in 
Clay  T.  Allen,  68  Hiss.  426,  to  wit:  "Such  a 
proceeding  la  a  wager,  and  as  such  void  only 
when  the  real  intent  of  the  parties  is  to  spec- 
ulate In  the  rise  and  fall  of  prices,  and  the 
goods  are  not  to  be  delivered,  and  one  party 
is  to  pay  the  other  the  difference  between 
the  contract  price  and  the  market  price  of 
the  goods  at  the  date  fixed  for  executing  the 
contract." 

[7]  In  1SS2  the  Legislature,  for  the  first 
time,  enacted  a  law  (Laws  1882,  c  117)  spe- 
cially directed  against  these  future  contracts, 
and  this  act  of  1882  first  passed  under  re- 
view of  this  court  in  I^monlus  v.  Mayer,  71 
Miss.  514,  14  South.  33.  ThU  court  in  the 
last-named  case  held  that  the  act  of  1882, 
not  having  been  brouf^t  fbrward  In  the  Code 
of  1892,  was  tber^y  r^waled.  In  Isaacs  v. 
SUverberg,  87  Miss.  185,  88  South.  420,  It  was 
held  that  under  section  2U6  <tf  the  Code  of 
1892,  which  provides  tliat  money  lost  at  gam- 
bling may  be  sued  for  and  recovered  tij  the 
loser,  bad  no  relation  to  contracts  for  the 
buying  of  fntores,  which  are  made  invalid  by 
secUon  2117  of  the  Code  of  1882,  and  which 
was  the  law  of  1882.  This  ot^lon  In  Isaacs 
V.  Bilvetberg,  which  was  delivered  In  Xovem- 
bCT,  1906,  Was  erldoitly  a  very  great  snr- 
prise  to  tfie  legislative  d^nrtment  of  this 
state,  for  the  reasm  that  it  brought  forth  a 
Tlgorons  protest  from  the  Legislature,  which 
otrnvsned  only  a  few  months  subsequent  to 
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the  delivery  of  this  opinion,  as  Is  eTidenced 
by  the  enactments  of  the  provisions  of  the 
Code  of  1906  relating  to  these  transaetloiia. 
It  must  be  presnmed,  not  only  that  the  Leg- 
islature was  familiar  with  Its  own  enact- 
raents  and  with  the  constructions  which  this 
court  had  placed  upon  those,  enactments,  but 
also  conversant  with  lue  rulings  of  this 
court;  and  It  Is  perfectly  manifest  from  the 
opinions  of  this  court  that  the  well-settled 
public  policy  of  this  state  was  the  condem- 
nation and  the  prohibition  of  dealings  in  con- 
tracts commonly  called  "futures."  Clay  v. 
Allen,  63  Miss.  426;  Campbell  r.  National 
Bank,  74  Miss.  626,  21  South.  400,  23  South. 
25;  Gray  v.  Robinson,  95  Misa  1,  48  South. 
226.  In  the  last-named  case  this  court  re- 
affirms the  principle  announced  In  Campbell 
V.  National  Bank,  74  Miss.  526,  21  South.- 400, 
23  South.. 25,  to  the  elfect  that  "a  contract 
for  the  payment  of  differences  In  prices 
arising  ont  of  the  rise  and  fall  In  the  market 
price  above  or  below  the  contract  prices  Is  a 
wager  on  the  future  price  of  the  commodity, 
and  Is  therefore  invalid."  The  suit  in  Gray 
V.  Boblnson  was  upon  a  promissory  note 
made  payable  to  bearer,  and  brought  by  a 
bona  flde  holder  for  value  without  notice, 
and  this  court  very  properly  held  that  the 
maker  was  not  liable,  for  the  reason  that 
the  consideration  of  the  note  was  given  for 
moneys  lost  in  ''future  dealings." 

In  thia  connection  we  refer  to  the  opinion 
of  the  court  In  Campbell  v.  Bank,  74  Miss. 
530,  23  SontlL  26,  delivered  in  response  to 
the  fluggestlon  of  error.  It  was  urged  in 
that  case  that  section  000  of  the  Code  of 
1880  was  repealed  by  the  act  of  1882,  in  so 
far  as  dealings  in  futures  were  embraced  in 
tliat  section  of  the  CoAe.  But  in  response  to 
that  suggestion  of  error  thia  court  said  that 
there  Is  not  the  slightest  reference  in  the 
act  of  1882  to  section  900  of  that  Code,  and 
that  repeals  by  implication  are  not  favored. 
The  repeal  by  implication,  says  the  court, 
"must  dearly  appear  in  the  snpposed  repeal- 
ing act,  and  we  tall  to  find  any  purpose  to 
repeal  any  former  law  by  the  act  of  1882; 
rather,  it  appears  to  have  been  the  Intention 
of  the  Legislature,  by  enacting  the  statute  of 
1882,  to  enlarge  the  existing  law.  The  court 
then  says  that  future  contracts  are  already 
nonforfeitable  under  section  990  of  the  Code, 
as  per  the  interpretation  placed  thereon  In 
Clay  V.  Allen,  supra,  and  that  the  second 
section  of  the  act  of  1882,  so  far  as  concerns 
future  contracts  made  In  this  state,  were 
Idle,  and  added  nothing  (o  the  law  in  force, 
neither  did  it,  as  to  such  contracts,  take  any- 
thing from  that  law."  [t]  Section  2  of  the 
act  of  1908  provides  that  "nothing  herein 
contained  shaU  be  construed  to  apply  to 
transactions  by  mail  or  wire  tutween  peraona 
In  and  those  ontslde  of  the  state  where  nei- 
ther Is  represented  In  the  state."  It  there- 
fore follows  that,  if  the  act  of  1008  repeals 
all  former  laws  vpoa  this  subject,  we  have 


no  law  condemning  thefte  contracts  as  speci- 
fied In  the  Code  of  1006 ;  and,  consequently, 
tbe  courts  of  this  state  would  be  open  for 
the  enforcement  of  these  contracts  wherever 
made,  provided  they  were  lawful  where 
made.  It  Is  true  that  an  act  of  the  L^isla- 
ture  can  have  no  extraterritorial  force,  and 
therefore  can  neither  make  unlawful  a  con- 
tract entered  Into  upon  tbe  soil  of  another 
state  nor  subject  a  par^  thereto  to  punish- 
ment; yet  at  the  same  time.  In  view  of  tbe 
well-settled  public  policy  of  this  state,  in 
contemplation  of  tbe  growing  and  Increasing 
evUs  of  the  traffic,  both  financial  and  moral, 
It  Is  unthinkable  to  believe  that  the  Legis- 
lature intended  that  the  conrte  of  this  state 
should  be  thrown  wide  open,  wherein  the 
contracting  parties  should  be  given  redress 
for  tbe  enforcement  of  such  contracts  when 
made  outside  of  this  state.  There  surely  has 
been  no  change  In  the  public  policy  upon  this 
question,  and  certainly  no  developments  la 
recent  years  which  in  tbe  least  commends 
this  class  or  kind  itf  dealing  to  tbe  encour- 
agement of  either  legislative  or  Judicial 
bodies. 

Under  section  9.  p.  123,  of  the  Acta  of  1908, 
the  parent,  wife,  child,  executor,  or  adminis- 
trator of  the  person  sustaining  a  loss,  or  the 
assignee  of  any  such  person  so  losing,  may 
recover  by  suit  the  amount  so  lost  from  the 
broker,  agent,  or  Intermediary  who  negotiat- 
ed such  transaction.  It  will  be  observed  that 
the  transaction  must  have  be^n  made  In  this 
state,  as  Is  provided  by  this  act,  and  that 
only  the  broker,  agent,  or  intermediary  Is 
liable  for  the  amount  so  lost  Tbe  principal 
— tbe  party  receiving  for  himself — is  omitted. 
Under  section  2303,  the  loser,  his  wife,  or 
child  can  recover  only  from  the  person 
knotolnglv  receiving  the  same,  elthw  for  him- 
self or  as  agent  for  another.  The  tact  that 
the  principal  Is  exempted  from  salt  1^  the 
latter  act  is  an  nnanswerable  declaration 
that  the  purpose  was  not  to  repeal  section 
2308  of  the  Code,  for  1^  that  section  be  Is 
»preBsly  made  liable.  No  such  injustice  or 
absurdity  can  be  attributable  to  the  Legis- 
lature as  to  say  that  it  would  make  the 
broker,  agent,  or  intermediary  liable,  and  at 
the  same  time  relieve  the  principal  from  lia- 
bility. The  proper  nmstruction  of  the  act 
of  1908  is  to  say  that  the  Legislature  did  not 
Intend  to  deal  with  the  whole  subject-matter 
relating  to  "futures";  but  the  whole  act 
clearly  shows  that  tbe  purpose  was  to  pro- 
hibit the  establishment  of  "bucket  shops" 
and  places  ta  this  state  where  these  nnlaw- 
fol  contracte  could  be  made  and  entered  in- 
to. Such  being  the  case.  It  left  In  full  force 
and  vigor  the  provisions  of  section  2303.  We 
therefore  say  there  is  no  Irreconcilable  In- 
consistency between  the  two  statutes.  Tbe 
seeming  repugnancy  vanishes  upon  an  ana- 
lytical examination,  and  the  two  can  stand 
without  eating  away  or  destn^ing  the  salu- 
tary effect  of  the  other.  It  is  not  at  all  nee- 
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eBsaiy,  In  order  to  make  these  two  statntee 
stand,  to  obey  the  poeldTe  Injimctton  of  the 
latter  act  **that  It  is  remedial  and  alwiild  be 
liberally  constmed." 

We  note  specially  that  the  act  of  1908 
proTldes  that  "all  laws  or  parts  of  laws  in 
coDfllct  with  this  act  be  and  the  same  are 
hereby  repealed."   This  Is  a  positive,  ime- 
qulvocal  declaration  that  only  snch  lawa  as 
are  in  conflict  with  the  act  are  repealed,  and 
to  equivalent  to  saying  that  all  former  laws 
upon  the  anbject  most  remain  unrepealed, 
unless  the  latter  act  Is  irreconcilable  with 
the  former  law  and  comes  under  the  rule, 
annooneed  in  Qreat  Northern  R.  R.  Oo.  r. 
U.      supra,  that  when  the  latter  act  covers 
the  whole  subject  of  a  former  act,  and,  em- 
bracing new  provisions,  operates  by  Uapll- 
cation  to  repeal  the  prior  act.  is  subject  to 
the  qualiflcation  that,  where  t|ie  latter  act 
expresses  the  extent  to  which  it  is  intended 
to  repeal  prior  lavrs,  it  excludes  any  Impli- 
cation of  a  more  ext^ded  repeal.  This 
necessarily  must  be  true  when  the  right 
to  am  is  given  In  the  two  acts  to  a  differ^ 
«nt  dass  of  persons.   To  say  that  the  lat- 
ter act  glTes  the  right  to  sue  to  the  parent, 
wife,  child,  personal  repreeentatlTe,  or  as- 
signee of  the  person  sustaining  the  loss  la 
not  irreconcilable  with  seetloa  880S  of  the 
Code,  giving  the  right  to  neonr  to  the  los- 
er, his  wife,  or  child. 

It  Is  urged  that  the  purpose  of  the  Legis- 
lature waa  to  prohibit  the  dealings  In  fu- 
tures, and  that  to  give  the  right  to  the  loser 
to  sue  for  and  re»>ver  his  losses  would  not 
tend  to  the  suMwesslon,  but  rather  to  the 
oicoaragement,  of  these  dealings  upon  the 
part  of  the  loser,  upon  the  principle  that 
"heads  I  win,  and  tails  you  lose."  This  la 
persuasive;  but  Is  not  the  purpose  of  the 
statute  made  more  effective  In  prohlblttug 
any  person  from  receiving  or  collecting  any 
money  as  margins  for  these  transactions  with 
the  knowledge  that  he  is  liable  to  be  sued 
tor  the  recovery  of  the  mon^  lostT  It  is  an 
effort  upon  the  part  of  the  Legislatare  to 
commercially  "leproaice"  the  gamblers  of 
Mlasl8slppt--tbose  who  deal  in  futures. 

[|]  It  also  may  be  Insisted  that  the  pro- 
viso of  section  2  of  the  act  of  1806,  exempt- 
ing from  the  condemnation  of  the  act  those 
transactions  conducted  and  carried  on 
through  the  medium  of  the  mail  or  telegraph 
between  persons  in  the  state  and  persons 
outside  of  this  state,  was  for  the  protection 
and  in  the  interest  of  the  local  spot  cotton 
buyor,  who  protects  his  sales  and  purchas- 
es by  transactions  upon  the  future  board. 
W«  confess  that  we  see  very  little  force  In 
OOm  suggestion.   We  Ikll  to  appndato  the 

S7SO^-aO 


spirit  which  encourages  the  doing  of  an  act 
In  one  and  prohibits  it  in  another  class  of 
persona.  The  purpose  was  to  suppress  the 
traffic  as  to  all  persona,  to  shut  out  entire- 
ly the  evil,  and  the  more  reasonable  con- 
struction to  place  upon  this  portion  of  the 
act  is  to  say  that  it  was  Inserted  by  the 
Legislature  upon  the  erroneous  idea  that 
the  insertion  of  such  a  provision  was  neces- 
sary to  preserve  the  constitutionality  of  the 
act. 

[101  In  view  of  the  rulings  of  the  lower 
Murt,  we  cannot  consider  the  merits  of  this 
controversy.  The  lower  court  declined  to 
enter  Into  a  consideration  of  the  merits,  but 
dismissed  the  bill  solely  upon  the  ground 
that  the  complainants  did  not  have  the  right 
to  sue,  upon  the  Idea  that  the  provisions  of 
the  Code  of  1906  were  repealed  by  the  act 
of  1908.  This  court  Is  strictly  a  court,  of 
review,  and  it  is  only  In  rare  Instances 
where  the  court  will  consider  the  merits 
of  any  controversy,  unless  passed  upon  In 
the  lower  court.  Thompson  v.  Bank,  80  Miss. 
261,  37  South.  646 ;  Edwards  v.  Lnmber  Co., 
92  Miss.  598.  46  South.  69.  A  moment's  re- 
flection will  at  once  demonstrate  tbesotmd- 
nees  of  this  rule.  The  parties  to  any  liti- 
gation have  the  right  to  have  matters  of 
fact  submitted  to  and  passed  upon  by  the 
Jury  or  the  chancellor.  In  whatever  forum 
the  canse  is  bdng  tried,  and  the  finding  «f 
facts  In  the  court  below  by  the  proper  au- 
thority will  not  be  disturbed  in  this  court 
unless  it  is  manifestly  wrong.  The  oppor- 
tunities afforded  to  the  lower  court  are  so 
much  better  for  the  correct  conclusions  and 
findings  upon  all  questlona  of  fact  than  is 
this  court  Here  we  have  nothing  but  the 
naked  record  before  us;  there,  in  most  cas- 
es,, the  parties  themselves  are  in  the  presence 
of  the  court  and  testifying.  The  manner  of 
testifying,  and  their  appearance  upon  the 
witness  stand,  and  many  other  things,  are 
Influential  In  determining  the  triers  of  fact 

The  cause  is  reversed  and  remanded. 

SMITH,  J.  (dlss^tlng).  I  am  of  the  opin- 
ion that  the  act  of  1908  "covers  the  whole 
subject  of  the  earlier"  laws  relating  to  deal- 
ing In  futures,  "embraces  new  provisions,  and 
plainly  shows  that  It  was  intended,  not  only 
as  a  substitute  for  the  earlier  laws,  but  to 
cover  the  whole  subject  then  considered  by 
the  Legislature,  and  to  prescribe  the  only 
rules  In  respect  thereto."  and  that,  conse- 
quently, "It  operates  aa  a  repeal  of  all  foi^ 
mer  statutes  relating  to  the  subject" 

I  feel  constrained,  therefore,  to  dissent 
from  the  condnslwi  iseched  by  my  Breth- 
ren. 
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(129  La.) 
No.  18,439. 
ELMS  T.  FOOTE  et  aL 
(Supreme  . Gotirt  of  Louisiaiuu   Not.  13,  1911. 
-    BehMriiic  Dodad  Jan.  29.  1012.) 

(BvUaUu  by  the  Court.) 

1.  BouNDABiBs  (i  8*)— Location  or  Miu- 

POSTS— GOVERNltSNTAL  SUBTKTS. 

The  .  location  of  mileposts  on  a  basis 
meridian  line  by  jneaaurement  from  a  degree  of 
latitude,  cannot  be  affected  hr  inrTen  from 
other  Btartlng  point*  vest  of  such  meridian. 

[Ed.  Note.— For  other  cases,  see  Boundariea, 
Dec.  Dig.  S  3.*] 

2.  BOUNDABIES    (B  64*)  —  RESUBTBTS  —  AF- 
PBOVAI/— BFracT. 

Where  the  location  of  a  certain  milepos't 
OQ  the  basia  meridian  hat  been  fixed  hy  two 
gOTemmental  reBurveya,  duly  approved,  such 
surveya  necessarily  supersede  the  original  sur- 
vey. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  S  54.*] 

Appeal  from  Seventeentb  Jadlcial  District 
Court,  Parish  of  VermllUoii;  Wm.  P.  Ed- 
wards, Judge. 

Action  by  George  O.  Elms  against  P.  F. 
Foote  and  others.  Judgment  for  defendants, 
and  plaintift  appeals.  Aflarmed. 

McCoy,  MoBS'ft  Knox  and  Oordy  ft  QorOy, 
for  app^nt  Klteliell  ft  BaJ]«y,  for  appel- 
lees. 

LAND,  J.  This  is  a  petitory  action  to 
recover  sections  41  and  42  In  township  12 
south,  range  1  west,  Louisiana  Meridian,  as 
per  surrey  of  John  W.  Rhorer,  made  in  May, 
1905,  containing  About  230  acres,  and  rents 
for  said  property  for  the  year  1908. 

The  defense  is  that  the  land  sued  for  Is 
a  part  of  the  S.  %  of  section  S3,  township 
11  south,  range  1  west,  according  to  the 
original  survey  made  by  Joseph  A  bom  in 
1807,  and  a  resurrey  by  W.  H.  R.  Hangen 
in  1878,  and  Is  Included  in  the  ch&ta  of  title 
of  the  defendants,  emanating  from  the  state 
of  Louisiana. 

There  was  Judgment  for  the  defendants, 
and  the  plaintiff  has  appealed. 

There  Is  no  dispute  as  to  titles,  and  the 
Issue  has  been  narrowed  down  to  the  question 
of  the  ti*ue  boundary  line  between  townships 
11  and  12,  and  the  solution  of  this  question 
hinges  on  the  proper  location  of  the  sixty- 
sixth  mllepost  on  the  basis  meridian  line. 

The  basis  meridian  line  sonth  of  the  thirty- 
first  degree  of  latitude  was  originally  sur- 
veyed by  Thomas  Owing,  In  1806,  and  he  set 
posts  at  the  end  of  each  mile  running  soutli. 
Owing  set  a  post,  at  the  end  of  the  sixty- 
sixth  mile  south,  which  marked  the  south- 
east comer  of  township  11  south,  range  1 
west  The  south  boundary  of  the  same  town- 
ship was  originally  surre^  by  Joseph  Abom 
In  1807  "beginning  at  the  sixty-sixth  mile- 
post  on  the  basis  meridian  at  the  southeast 
comer  of  this  tovnishlp  and  section  (8$)  and 
running  due  WMt" 


The  plaintiff  contends  that  tiie  Hangen 
survey  of  1873  changed  the  south  boundary 
of  township  11  Bonth,  range  1  vest  1^  locat- 
ing it  north  of  the  slxty-ilzUi  mll^ost 
Hangen  oommoiced  at  tiie  flfty-flfth  mile- 
post  wbldi  be  (dearly  tdeotifted.  and,  running 
south,  re-establlsbed  the  milepoiAs,  from 
to  66,  Inclnslve  Hangen  was  Instmcted  ix> 
retrace  the  old  basis  moMUui  line  as  estate 
llshed  by  the  previons  snrreys  ot  Owing  In 
1806,  WaUa  in  1808,  and  Phelps  In  1856;  and 
was  further  Instr acted  to  retrace  the  soath 
boundary  of  township  .11  sonth,  range  1  west, 
by  beginning  at  its  southeast  coiner  running 
due  west,  re-establlahlng  the  oiiglnal  cwners 
where  they  coold  be  clearly  Identified,  and 
when  they  could  not  be  so  Identified,  to  re- 
survey  the  line  In  conforml^  with  the  origi- 
nal field  notes.  Hangen  resnrr^ed  the  north- 
em  boundary  of  townab^)  12  sontli,  range  1 
west,  which  is  the  southern  boundary  of 
township  11,  range  1  west*  beginning  at  the 
sixty-sixth  mllepost  as  prertonsly  reestab- 
lished by  him.  According  to  the  resurvey  of 
Walle  made  in  1808,  the  eastern  boundary 
of  township  11  south,  range  1  west,  meas- 
ured 486.6S  chains.  .The  resorrey  of  Hangen 
in  1873  was  from  the  same  starting  point — 
that  la,  the  northeast  comer  of  township  11 
sonth.  range  1  west— and  agrees  with  the 
Walle  surrey  In  course  and  distance  from 
mile  to  mile,  and  consequently  In  the  total 
distance  of  48C.5S.  chains.  The  Owing  field 
notes  give  no  distances  between  the  mile- 
posts,  except  for  the  first  and  last  mile.  The 
difference  between  his  survey  and  those  of 
Walle  .and  Hangen  for  the  first  mile  Is  only 
4  links,  and  the  difference  for  the  last  mile 
Is  2JB0  chains.  Owlng's  notes  show  that  the 
last  mile  was  ran  by  him  through  a  coontry 
partly  inundated,  and  this  fact,  doubtless, 
was  the  cause  of  the  discrepancy.  The 
slight  errors  of  Owing  In  his  meaauremoitB 
were  corrected  by  the  Walle  survey  made  two 
years  later ;  and  the  correctness  of  his  meas- 
urements was  confirmed  by  the  resurvey 
made  by  Hangen  In  1878.  There  Is  no  dispute 
as  to  the  location  of  the  slxty-etxth  mll^MSt 
by  Hangen.  ^nie  post  is  where  It  should  be; 
that  Is,  on  the  prolongation  of  the  soutbem 
boundary  .of  the  township  east  of  tlie  basis 
mwidlan  and  directly  opposite  UnmibSp  11 
south,  range  1  west 

PlalntlfTs  whole  case  tilnges  on  the  theorr 
that  the  sixty-sixth  mllepost  from  whicta 
Abom  surveyed  the  south  boundary  of  town- 
ship 11  south,  range  1  west,  was  14  chains 
and  a  fractlop  sonth  of  the  sixty-sixth  mile- 
post  as  re-established  by  Hangai  In  1873. 
As  Abom  took  for  his  starting  point  the 
sixty-sixth  mllepost  established  by  Owing  In 
1806,  the  plalutilTs  theory  Is  that  tbe  Qwlng 
slxty-slxtb  milepbst  was  14  chains  and  a 
fraction  south  of  the  sixty-sixth  mllepost,  as 
re-established  by  Walle  and  Hangen.  This 
theory  Is  not  supported  by  the  field  notes  of 
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OwlDft  and  to  exi^Ioded  bf  tbtt  TMarrciyB  of 
W»lle  and  Hwngfln. 

[1, 1]  It  Is  onnecessary  to  consider  Burveys 
from  starting  points  at  long  distances  west 
of,  and  not  prolonged  to,  the  basis  merldan, 
■8  sncb  snrreys  cannot  possibly  change  the 
location  of  mllc^sts  established  by  measore- 
uhent  from  the  thlrty-flrst  d^ree  of  latitude, 
a  matheinatlcaUy  certain  starting  point 

It  is  tbertfore  ordered  that  the  Judgmmt 
below  be  affirmed,  and  that  idalntUC  pay  the 
mats  of  api^eaL 


(329  La.) 
Ko.  18,44& 

xsAfs  T.  wASfyrs,  * 

(Supreme  Court  of  Lonisiana.   Not.  2T,  1911. 
Behearing  Denied  Jan.  20,  1912.) 

(SvUabiu  b9  ik«  Oowrt.) 

L  Towns  (I  4*)  —  BotnfDABUS— BSUBLUB- 
HBlfT— BtIDKRCK. 

Tht  dividing  line  between  the  two  town- 
ships is  not  BOBtalned  as  to  its  correctneee  by 
the  evGdence  of  plaintiff.  - 

The  new  line  does  not  supersede  the  old 

line. 

[Ed.  Note.— For  oOier  cases,  see  Towns,  Dec. 
Dig.  i  4.*] 

2.  PcBoo  Lands  (|  60*)— Swaup  Lahds— 

Necessttt  or  Bubtet. 

No  land  passes  from  the  federal  govem- 
ment  to  the  state,  under  the  Swamp  Land  Acts 
of  I£4d  and  1852,  unless  It  has  been  sorreyed. 
The  Borrey  Is  the  basis  of  the  transfer  by  the 
United  SUtes  to  the  itate. 

[Ed.  Note^For  other-  caeea,  see  Public 
Unds,  Cent  Dig.  H  186»  187;  Dec.  Dig.  | 
90.*} 

Appeal  from  Seventarath  Jodldal  District 
Oaaxt,  Partoh  ctf  YennllUon;  Wm.  P.  Bd- 
wardi^  Jodie. 

Action  l7  Gcoqga  O.  Blma  against  Lee 
HUott  Jodcment  tw  defwdant,  MA  plain- 
tilt  aroeatoL  Affirmed. 

HcGOy,  Moss  &.  Knox  and  Oordy  ft  Qordy, 
for  appellant  Kitcbell  &  Bailey,  for  appel- 
lee. 

BREATTX.  G.  J.  Plaintiff  brongbt  this  ac- 
tion to  recorer  finctional  portions  44  and  40 
in  township  12  south,  of  lange  2  west,  con- 
taining 160  arpents. 

Plaintiff  holds  a  patent,  from  the  state, 
which  was  Issued  to  his  flret  precedessor  in 
title  on  November  6, 1907,  and  duly  recorded. 

The  defendant  claimed  the  land  described 
from  George  Ij.  McCIure. 

The  latter  acquired  from  Frapcols  and  Jean 
Pierre  Gneydan,  and  avers  tbat  be  and  the 
authors  of  Us  title  have  been  in  possession 
for  over  20  years. 

He  asaalls  the  correctness'  ot  the  Rhorer 
survey,  on  which  plaintiff' relies  to  aastaln 
his  claim  to  the  land. 

Defendant  specially  Invoked  the  early  sur- 
veys made  under  the  goyer^mest  authority. 


His  contention  to  that  the  recent  surreys 
are  erroneous  and  afforded  no  grounds  to  the 
Registrar  of  the  Laud  Office  to  issue  the  v&t- 
ent  which  to  now  In  the  posseaslou  of  the 
plalDtur. 

Defendant  dted  hto  warrantor,  and  he  and 
hto  warrantors  agree  that  there  was  no  rea- 
son to  change  the  eastern  line  between  the 
two  townships,  12 — 2  west  and  the  adjacent 
to^nsh^,  12—3  west,  as  attempted  in  this 
case. 

Judgment  was  pronounced  for  defendant, 
and  plaintiff  appealed. 

[1]  The  nndispnted  facta  are:  Tbat  the  land 
was  surveyed  by  Joseph  A  born  in  1S07,  and 
the  line  between  those  two  townships  was 
located.  Thto  line  had  been  previously  es- 
tablished by  Luden  Walle,  who  also  surv^- 
ed  part  of  the  meridian  line  which  passes  at 
a  comparatively  small  dlstanca  That  the.  de- 
fendant bought  the  land  In  controversy  prior 
to  the  date  of  tbe  survey  made  by  Mr.  John 
S.  Rhorer. 

The  dividing  line  between  the  two  town- 
ships. 12—2  and  12—8  west  must  be  sustain- 
ed until  it  is  proven  poaltlvely  that  they  are 
erroneous  lines,  and,  even  theax,  the  title 
would  not  be  In  tbe  defoidant^  but  the  land 
would  still  belong  to  tbe  United  States  gov- 
emment 

The  United  States  government  had  the 
Uses  >e8urveyed  by  Hangen,  snrveyor,  in 
1873. 

According  to  this  tesnrrey  of  the  old  lines 
established  by  Abom  and  others  In  1807,  the 
west  boundary  line  of  township  12—2  to  the 
east  boundary  Une  ot  tovnabte  12,  range  8. 

All  of  tbe  sarveyoFB  ivlor  to  Mr.  Rhorer 
located  tbe  lines  aa  rei^esaated  on  tbe  Unit- 
ed States  maps. 

Tbe  w^gbt  of  the  testimony  to  that  there 
was  no  room  for  a  strip  between  the  two 
townships  before  mentioned,  and,  without  a 
strip,  plaintiff  cabnot  locate  hto  claim. 

There  to  positive  evldoice  of  recbrd  that 
the  line  dalnwd  ptolntUE  does  not  corre- 
spond vltta  the  Abom  Une. 

One  of  tbe  snrv^ors  who  testlfled  'fn  tbto 
case  had  snrv^ed  tbe  line  a  fiew  .days  be- 
fore be  gaTe  bto  testiniony. 

He  stated  tbat  he  traced  tbe  merldton  line 
and  the  line  in  conttorersy  according  to  tbe 
Hangen  field  notes.  He  mentioned  the  dlff^ 
euce  tbat  there  to  between  tbe  tM  Une  and 
the  lines  establtohed      Mr.  Bboror. 

He  to  corroborated  1^  other  surveyors  who 
testified. 

[2]  'Without  referrace  to  the  evidence.  It 
remains  that  no  land  passes  from  the  United 
States  ^vemment  to  the  state  wltbont  a  sni^ 

vey. 

If  the  land  In  controversy  had  not  been 
surveyed,  or,  if  it  bad  been  omitted  from  tbe 
survey  by  error,  It  would  still  be  tbe  land  of 
,  the  federal  goverumeiit. 
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No  land  passes  from  the  general  soTern- 
ment  without  listing  it;  and  the  list  must  be 
baaed  upon  a  snrrey. 

The  policy  ot  the  govemmeat,  aa  relates 
to  the  swamp  land  acts  of  1819  and  1852,  has 
always  been  to  have  them  snrreyed  before 
delivering  them  to  the  state.  See  case  of 
Elms  V.  Foot^  120  La.  975,  57  Sonth.  806, 
recently  handed  down. 

For  reasons  stated,  it  Is  ordered,  adjnds- 
ed.  and  decreed  that  the  Judgment  appealed 
from  is  affirmed  ftt  ai^eUant's  coats. 


(129  La.) 

Ko.  18,627. 

FIBST  NAT.  BANK  OF  VIGESBtTBG  T. 
MAnCR  et  al. 

<8apreme  Oonrt  of  Lonldana.   Jan.  2,  1912. 
Behearing  Denied  Jan.  29,  1912.) 

(Svlldbtu  ht  BUtorial  Stalf.) 

1.  PAnvKBSHiP  (S  14B*)-^iacnoiAL  Pabt- 
nKraRXFB— Pownta  or  Pabtnebs. 

A  firm  carried  on  a  general  country  store, 
and  also  owned  aeveral  cotton  plantations 
which  it  cnltivated  through  tenants  on  shares 
making  advances  to  them  and  baying  the  great- 
er  part  of  their  share  of  the  crops.  Which 
part  of  the  busineBa  was  the  principal  part  was 
not  shown,  and  the  entire  business  was  con- 
ducted as  one  business.  HM,  that  Qie  firm 
was  a  commercial  firm  and  a  partner  could  bind 
it  on  a  note  executed  by  him  in  due  course  of 
business. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  ||  242-265;  Dec  J>lg.  {  140.*] 

2.  Biiu  AND  Notes  (i  584*)— SnpuLAxioin 
worn  AnoBiraT'B  Fhh— Liquidaisd  Dam- 

AQBS. 

A  stipulation  in  a  note  for  10  per  cent, 
attorney's  fees,  if  the  note  is  placed  In  the 
hands  of  an  attorney  for  collection,  is  a  stlpa- 
lation  for  liquidated  damages,  and  the  fees  are 
recoverable  In  an  action  on  the  note  without 
any  proof  that  they  were  incurred. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
VoUglj  Cent  Dig.  H  1M0,  1947;  Da&  Dig.  i 

Appeal  from  Nlnfh  Jadldal  District  Gonrt, 
Parisb  of  East  Ckrroll;  F.  Z.  Bansdell,  Jndge. 

Action  by  the  lirst  National  Bank  of 
Ylc^sbnrg  against  Mrs.  Lena  Mayer  and  an- 
other. From  a  judgment  for  plaintiff,  de- 
fendant named  appeals.  Affirmed. 

J.  M.  Eomedy,  David  Goldsmith,  and  Lee 
Sale^  for  appelant.  Jbhn  B.  Stone^  for  ap- 
pellee. 

PBOVOSTT,  J.  The  appellant,  Mrs.  May- 
er. Is  sned  as  commercial  partner  on  two 
notes  of  $10,000  and  93,000,  and  on  a  stlpnla- 
tlm  In  each  ot  the  notes  "to  pay  10  per  cent, 
attom^s  fees  If  this  note  be  placed  In  the 
hands  of  an  attorn^  for  collection.** 

The  firm  in  which  Mrs.  Mayer  Is  alleged 
to  have  beoi  a  partner  was  originally  com- 


posed of  Mrs.  Mayer's  flather  and  one  Asehaf- 
fenburg.  The  fathw  died,  and  Mrs.  Mayer, 
his  sole  heir,  stepped  Into  his  shoes,  with  the 
consrat  of  the  snrvlrtng  partner;  and  the 
partnership  went  on  aa  before.  The  notes 
were  made  by  Asc^ffoibnrg  In  bis  quality  ot 
partner  In  due  course  of  partnership  bnsl- 
ness.  He,  too,  Is  now  dead ;  and  his  succes- 
sion, represented  by  an  administrator,  is  a 
codefendant  Only  Mrs.  Mayer  has  appealed. 

Her  first  d^oise  is  that  the  firm  was  not 
a  commercial,  but  an  ordinary,  or  planting, 
partnership;  and  that  therefore  Aschaffen- 
burg  was  without  anthori^  to  bind  ber  or 
her  fathw. 

[1]  The  facts  in  that  connection  are  that 
the  firm  carried  on  a  general  country  store, 
whose  sales  amounted  to  some  $2,000  a 
montb,  and  at  the  same  time  owned  several 
cotton  plantations  which  It  cultivated  through 
tenants  on  shares  making  advances  to  them, 
and  buying  the  greater  piiH  of  their  share 
of  the  crops. 

Upon  these  facts,  the  admission  has  to  be 
made,  and  is  now  made  in  the  brief,  tbat 
the  business  of  said  firm  was  in  part  of  a 
commercial  character;  but  the  oontentlon  Is 
that  the  principal  part  of  the  busineas  con- 
sisted in  the  operation  of  the  plantations, 
and  that  the  nature  of  the  firm  Is  determin- 
ed accordingly. 

Nothing  shows  which  part  of  the  business 
was  the  principal  part;  both  were  conducted 
together  as  one  business;. and,  as  the  part- 
ners h^d  tbemselvee  out  to  the  world  sa 
commercial  partners,  and  Incurred  the  debt 
sued  on  In  due  course  of  business,  ther  an 
liable  as  commercial  partners. 

[2]  The  appellant's  (Mrs.  MayWa)  next  d&< 
fense  Is  that  the  attorney's  fees  are  not  due, 
because  no  proof  has  beat  made  of  the  plain- 
tilTs  bavlnc  Incurred  any  expoise  for  tbe  at- 
tom^s  fees. 

In  support  to  this.  It  Is  argned  that  even 
though  the  amount  stipulated  to  be  paid  be 
determined  and  fixed,  aa  in  this  case,  the 
obligation  la  not  to  pay  the  fixed  amount 
thus  agreed  upon,  but  only  whatever  amount 
of  expenses  the  plaintiff  may  show  was  in- 
curred for  attorney's  fees.  In  otbw  words, 
that  the  attorney's  fees  are  not  stipulated  by 
way  of  liquidated  damagea,  but  simply  by 
way  of  a  promise  to  pay  whatever  damages 
may  have  been  suffered. 

That  contention  was  expressly  passed  on 
by  thhi  court,  and  adversely  decided.  In  Ben- 
shaw  V.  Richards,  80  La.  Ann.  398,  and  runs 
counter  to  the  numerous  cases  where  sudi 
stipulations  have  been  enforced  without  the 
present  question  having  been  raised,  and  also 
to  tbe  still  more  numerous  cases  wh^  the 
right  to  Issue  executory  process  for  fees  thus 
stipulated  has  been  recognised. 

Judgment  affirmed. 
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(129  La.) 
No.  18^ 

THMPLEMAN  BBOa  LUMBBB  CO..  Incor- 

ponted,  T.  FAIRBANKS,  MOUSE  &  CO. 
(Snpreme  Court  of  I<oiil«iana.  April  24, 1911. 
On  Behearinf,  Jan.  20, 1912.) 

(8^IMm»      tik«  Oomrt.) 

1.  Balbb  (H  178*  179*)— Aooefuhqx  of  Ma- 

ohznbbt  sold. 

Where  machinery  wu  received  and  used 
by  the  buyer  for  more  than  a  year  before  offer- 
ing to  rstom  it  to  the  seUer.  daring  which  time 
the  bnjor  paid  lOTetal  inatallmentB  of  the  pnr- 
ciiaae  price  without  aerioua  complaint  ai  to  the 
defects  of  the  machinery,  held,  that  the  conduct 
of  the  buyer  was  equiraJent  to  an  acceptance  of 
the  madliiaeiy,  but  that  such  acceptance  did 
not  oonelnde  the  buyer  from  demanding  a  re- 
duction of  the  price  for  nonapparent  defect! 
known  to.  but  not  diiclosed  by,  the  leller. 

LBA.  Note.— For  other  caaei,  lee  Salea,  Cent 
JHtTti  461-468 :  Dec.  Dig.  H  178,  179.*] 

2.  Saub  (I  126*)  —  BKDHX»a<»T  Aotioh  — 

LZMITATI0H8. 

The  preBCription  of  one  year  agaiuct  red- 
hibitory actions  and  actions  qnantl  minoris  does 
not  apply  in  cases  where  the  seller  had  knowl- 
edge of  the  Ttces  of  the  thing,  and  neglected 
to  declare  them  to  the  porchaser. 

[Sd.  Note.— For  other  cafea,  see  Salei,  I>e& 
Diig.  I  126.3 

8.  SAXJE8  (i  ISO*)— BsDHurrosr  Aonon— Bi- 

OVCnOH  OF  PUOB. 

In  a  jredhibitoty  anlt,  the  Judge  may  decree 
merely  a  redactiou  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dee; 
Dig.  i  m*] 

(Additional  SifUalmt  fry  Editorial  Staff.) 

^  WoBos  Airo  Fhxasis— "BAOK-Fmno." 

"Back-firing,"  as  applied  to  an  engine,  is 
an  explosion  of  gas  in  either  the  exhaust  or 

intake  pipe. 

Appeal  from  CItU  District  Cotir^  7ariah 
of  Orleans;  Fred  D.  Elng,  Judge. 

Action  by  the  Templeman  Bros.  Lumber 
Company.  IiuMrporated,  against  Fairbanks, 
Horse  &  Co.  Judgment  for  defendant,  and 
Idaintiff  appeals.  Reversed,  and  Judgmoit 
ordered. 

Hubert  M.  Ansl^  and  Eugene  D.  Saund- 
era.  f<nr  appellant.  Ashcraf t  &  Ashcraft  and 
Ball,  Monroe  &  Lemann,  for  am>ellee. 

FBOVOSTT,  J.  This  Is  a  suit  In  rescis- 
sion of  contract  and  in  damages. 

The  plaiuticr.  Templeman  Bros.  LnmbM' 
Company  of  New  Orleans,  entered  into  a 
contract  with  the  defendant,  Fairbanks, 
Morse  ft  Co.  (Incorporated),  of  Chicago,  DL. 
on  October  A,  1906,  for  the  sale  of  a  gas 
eAglne  and  its  erection  at  the  plant  of  the 
plaintiff  in  New  Orleans,  at  an  agreed  price 
of  $S,110,  payable  $1,000  cash,  $600  upon 
ahlpmoit:,  and  $1,600  in  three  eqnal  payments 
at  6,  9,  and  12  months  from  date  of  contract, 
for  which  the  plaintiff  company  gave  its 
notes. 

The  contract  provided  that  the  engine 
ahoald  produce  46  horse  power  on  a  consump- 
tion of  1^  pounds  of  good  dean  Painsyl- 


vania  pea  or  nut  antbradte  coal,  per  brake 
horse  power,  and  that  It  should  be  tested  at 
the  works  of  the  defendant  company,  and 
that  no  further  test  should  be  required.  The 
engine  Itself,  apart  from  the  gas  producer, 
was  tested  at  the  works  of  d^endant,  and 
found  to  operate  p^ectly.  The  gas  pro- 
ducer was  not  used  In  making  this  test,  and 
was  not  itself  tested,  for  the  reason  that  its 
constmctltni  is  in  part  ot  brick  and  mortar, 
and  hence  it  oonld  be  tested,  or  the  engine 
could  be  tested  In  conjimctlon  with  it.  only 
aftor  It  had  been  constructed  at  the  place 
where  the  engine  was  to  be  permanently 
set  up. 

The  engine  was  installed  in  plalntlfTs 
plant  In  April,  1907.  Plaintiff  used  It  for 
the  operatioii  of  Its  plant  w  to  the  time 
of  the  Instltation  of  tUs  mlt,  August  81, 

1908. 

Plaintifl  allies  that  the  engine  has  failed 
to  fulfill  the  guaranty  of  producing  46  horse 
power;  and  that,  "when  operating  at  full 
load"  (by  which  is  meant,  we  assamSi  when 
producing  46  horae  poww),  It  conmupea  no 
lees  than  2^  "poimds  of  coaL 

Dtfendanl^s  answer  is  to  the  effect:  That 
the  engine  was  tested  at  defradant's  works 
and  found  to  fulfill  completely  the  guaranty 
of  the  contract  That  It  was  properly  In- 
stalled at  plaintiff's  plant,  bat  that  the  me- 
chanic salt  by  defendant  to  Install  It  could 
make  no  test  of  it.  because,  in  the  first  place, 
before  the  raiglne  could  be  set  up,  plaintiff 
allowed  all  the  brass  parts  that  possibly 
could  be  separated  from  it  to  be  stolei,  and, 
Id  the  second  place,  furnished  unsuitable 
coal,  at  first  a  s^lanttaraclte  coal,  full  of 
clinkers  and  tar,  which  coated  the  gas  pro- 
ducer with  clinkers  and  the  ralres  of  the 
mgine  with  tar,  thus  making  proper  results 
impossible^  and  later  red  ash  coal  covered 
with  dust  That  nevertheless,  plaintiff  de- 
clared itsdf  satisfied  with  the  machinery, 
and  acc^ted  it  unconditionally,  and  went 
on  using  it  making  no  complaint  with  re- 
gard to  it  That  when  the  first  of  the  notes 
given  for  the  purchase  price  fell  due  on  No- 
vember 1,  1907,  plaintiff  paid  It  without 
demur  or  mention  of  any  defect  in  the  ma- 
chinery. That  a  few  days  before  the  ma- 
turity of  the  second  note  plaintiff  applied 
for  an  extension  ot  time,  still  making  no 
mention  of  any  defect  In  the  machinery,  save 
as  to  a  crack  in  the  casting  of  the  gas  pro- 
ducer, which  complaint  defendant  met  by 
fumlahing  a  new  casting  without  cost  to 
plaintiff.  That  on  May  9,  1908,  the  third 
note  having  become  due,  together  with  a 
balance  on  the  second  note,  on  which  de- 
fendant had  granted  an  extension,  plaintiff 
for  tbe  first  time  complained  of  tbe  opera- 
tion of  tbe  engine  being  unsatisfactory,  and 
that  plaintiff  and  defendant  then  entered 
into  an  agreement  that  defendant  would  send 
an  expert  to  examine  the  engine,  and  that 
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If  the  trouble  complained  of  was  found  to 
be  due  to  defects  in  the  machinery,  defend- 
ant woold  pay  the  expenses  of  this  expert, 
and  that  plaintiff  would  i»y  them  If  the 
trouble  was  found  to  be  due  to  faulty  opera- 
tion, and  that,  although  the  engine  had  been 
greatly  Injured  and  Its  efficiency  reduced  by 
the  nnsklllful  manner  in  which  plaintiff 
had  been  operating  it,  this  expert  secured 
from  It  the  full  efficiency  guaranteed  by  the 
contract  and  on  even  a  smaller  consumption 
of  fuel  than  that  guaranteed  In  the  con- 
tract; but  that  plaintiff  refused  to  pay  the 
expoises  of  the  expert  Finally,  defendant 
pleads 'the  prescription  of  one  year. 

Defendant  pnja  that  the  salt  be  dismiss- 
ed, and  that  the  plaintiff  be  condemned  to 
pay  the  expenses  of  the  expert,  amounting  to 
¥500.  Defendant  also  prays  Judgment  for 
the  balance  due  on  the  notes  given  for  the 
purchase  price.  i 

Taking  np  the  story  of  the  case  from  the 
time  the  engine  was  Installed  and  ready  for 
opertftion,  we  find  that  Mr.  Brlggs,  the  en- 
gineer sent  by  d^endant  to  Install  the  en- 
gine, objected  to  the  quail)?  of  the  coal 
famished  by  plaintiff.  He  said  the  coal 
was  too  large,  and  had  slate  in  It  Plaintiff 
acquiesced  In  the  decision;  and  one  of  the 
members  of  the  firm,  Mr.  R.  M.  Templeman, 
and  Mr.  Brlggs,  visited  together  the  several 
coalyards  in  the  city  to  Inspect  the  coal 
there  to  be  had.  Mr.  Brlggs  did  not  find 
any  of  the  coal  to  be  the  pea  or  nut  size; 
and  he  says  it  was  not  pare,  but  semian- 
thradte.  On  both  of  these  points  he  is  con- 
tradicted by  the  dealers  who  sold  the  coal; 
and  he  himself  destroys  the  value  of  his  tes- 
tlmony  on  this  point  by  frankly  admitting 
that  he  knows  nothing  about  coal.  He,  how- 
ever, for  want  of  better,  he  says,  concluded 
to  make  a  trial  with  the  coal  sudi  as  it  was, 
and  on  April  26,  1907,  proceeded  to  do  so. 
Nearly  the  entire  day  was  taken  in  the  effort 
to  get  the  engine  started;  and,  when  it  did 
start,  it  could  poll  but  very  little.  Another 
trial  was  made  cm  the  27th,  with  no  more 
satisfactory  result  After  this  second  un- 
satisfactory trial  bad  been  going  on  half  a 
day,  Mr.  Templeman  went  to  see  Mr.  Bg^ 
hert,  the  New  Orleans  agent  of  the  defend- 
ant, through  whom  the  defendant  had  sold 
the  machinery,  and  told  him  of  the  sltuati(»i 
at  the  plant,  and  asked  him  what  kind  of 
coal  he  should  get  Mr.  Bghert  showed 
him  a  letter  from  the  Philadelphia  &  Read- 
ing Iron  &  Goal  Company,  ottmUig  two  kinds 
of  pea  sise  anthracite  coal,  one  red  ash,  and 
one  white  ash.  Mr.  Templeman  asked  Um 
which  was  the  best  to  order.  Mr.  Eghert 
answered  that  he  really  did  not  know,  bat 
that  the  red  ash  was  anppmed  to  be  the 
better.  Mr.  Tenplonan  said  that  as  the 
difference  in  price  was  only  00  cmts  per  ton, 
and  he  wanted  the  best  results  out  of  the 
engine,  he  would  order  the  red  ash;  and  he, 
accordingly,  ordered  at  once  a  car  ,load  of 
the  red  asb.   He  tben  wat  back  to  the 


plant  and  Informed  Mr.  Br^sa  of  what  be 
had  done.  At  the  suggestion  of  Mr.  Brlggs, 
Mr.  Templeman  employed  mm  to  break  some 
of  the  locally  procared  coal  with  hammers 
to  what  Mr.  Br^gs  said  was  pea  or  nut 
size,  and  another  trial  was  made.  The 
machine  operated  no  better.  Mr.  Brl^s 
complained  that  the  coal  was  still  too  lai^e. 
Mr.  Templeman  then  constructed  a  crasher; 
and  another  trial  was  made  with  the  coal 
thus  crashed,  to  no  better  satisftictloiiu  Mr. 
Brlggs  said  the  coal  was  still  too  large; 
bat  that,  If  the  coal  could  be  made  small, 
they  would  get  along  all  right  The  crusher 
was  readjusted  so  as  to  produce  a  finer  coal, 
which  Mr.  Brlggs  said  was  '^ost  what  was 
wanted,"  only  that  In  the  crushing  a  good 
deal  of  coal  dust  was  produced  which  should 
be  removed.  Mr.  Templeman  procured  a 
screen  and  screened  the  coaL  With  this  new 
coal  the  engine  operated  much  better;  bat 
still  unsatisfactorily.  Although  only  two 
of  the  four  machines  which  it  was  designed 
to  operate  had  been  "put  on."  the  load 
seoued  to  be  too  great  Every  few  minutes 
the  "feed"  would  have  to  be  thrown  off,  In 
order  to  let  the  engine  regain  its  speed;  and 
one  hour  to  half  a  day  would  be  lost  in 
obtaining  sufficient  gas  to  set  the  engine 
running,  and  the  fire  would  get  tfio  high  In 
the  producer;  so  that  the  producer  would 
have  to  be  emptied  and  refilled  and  the  fire 
started  anew;  and  In  doing  this  an  hour  or 
two  would  be  lost  Mr.  Brlggs  explained 
the  situation  by  saying  that  there  was  too 
much  dust  on  the  coal.  He  remained  in 
New  Orleans  some  six  weeks,  operating  the 
engine.  At  this  time  the  following  letters 
passed  between  the  partleB: 

"Mms  14, 180T. 
"Templeman  Bros.  Lumber  Coh  New  Orleans, 

La. 

"GeoUemen:  Some  days  ago  we  wrote  you 
asking  when  you  could  get  along  without  Mr. 
BrIggB  on  your  producer  plant,  as  we  expected 
to  receive  word  from  a  concern  In  Lomsiana 
to  whom  we  shipped  aome  weeks  ago  100  H.  P. 
plant  that  same  had  arrived  and  to  send  an 
erector  to  take  charge  of  the  work  of  placing 
and  erecting  the  ontfit.  We  have  no  word  from 
you  stating  the  condition  of  affairs  regarding 

Jour  ^nt,  or  when  Mr.  Brlgigs  can  leave  the 
ob.  Will  you  please  advise  us  promptly  by  re- 
turn mail  when  Hr.  Brlggs  can  leave  the  Job. 
He  has  been  on  your  work  since  the  first  of 
April,  which  Is  considerably  longer  time  than 
is  generally  required  to  erect  and  set  a  pro- 
ducer plant  under  way,  and  we  wish  to  use 
him  on  the  other  plant  if  it  is  posidble  to  do  so. 
"Tours  v«T  truly, 

'Fairbanks,  Morse  &  Co." 

"New  Orleans,  May  17,  '07. 
"Messrs.  Fairbanks,  Morse  &  Co.,  Chicago,  111. 

"Oentlemen:  We  have  yours  of  the  14th  re- 
garding the  necessity  of  Mr.  Briggs  remaining 
with  ns  longer.  We  leave  that  matter  entirely 
to  him.  When  he  (eels  that  our  man  Is  soffi* 
ciently  instructed  to  capably  take  change  of  the 
plant,  we  presume  be  will  say  so  and  make  ar- 
rangements to  go  elsewhere.  As  for  our  part 
we  are  certainly  not  going  to  hurry  him  o^  as 
we  feel  that  the  limgsr  he  reoiains  the  more 
thoroughly  we  will  be  Instructed. 
"Yours  troiy, 

"[Signed]  Templenuui  Bros.  Lam.  On.*  Inc.' 
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Mr.  Brlggs  went  to  Plaquemine  on  Juue 
2,  men,  to  attend  to  some  work  for  the  de- 
fendant. The  car  load  of  red  ash  coal  or- 
dered on  April  27tb  from  the  Philadelphia  & 
Reading  Iron  &  Goal  Company  arrived  on 
Jane  3.  1906.  The  results  obtained  with  It 
were  about  the  same  as  with  the  other  coal. 
Plaintiff  wrote  to  the  Philadelphia  &  Beading 
Iron  &  Coal  Company,  to  And  out  If  the  coal 
was  of  the  kind  that  had  been  ordered;  and 
in  the  meantime  went  on  operating  the  en- 
gine with  it  After  about  three  weeks  of 
trial  plaintiff  summoned  Mr.  Brlgga  from 
Plaqnemhie.  Mr.  Brl^  came,  and  c^rated 
the  engine  for  one  day.  According  to  Mr. 
R.  N.  Templeman,  he  said  that  the  red  ash 
<oa.\  was  not  fit  for  a  producer  of  that  size. 
He  himself  mabes  two  statements  on  the 
subject.  One  that  "after  the  new  coal  ar- 
rived everything  was  running  in  flrst-class 
conditlMi  and  Mr.  Templeman  made  no  more 
complaints";  another,  that  the  coal  was 
"dust  covered  and  ooflt"  Mr.  Templeman 
says  that,  upon  being  told  that  the  red  ash 
coal  did  not  suit,  he  lost  patience. 

"I  asked  him  why  he  didn't  tell  me  that 
when  I  was  ordering  the  coal.  I  told  him  we 
weren't  millionaires,  and  didn't  have  any  money 
to  experiment  with  the  plant;  that  we  had 
parchased  this  plant  to  db  work  on  anthracite 
coal;  and  that  the  contract  didn't  tay  whether 
it  waa  to  be  white  ash  or  red  ash  In  It." 

Mr.  Templeman  says  that  Mr.  Brigg*  r«c- 
ommended  Uw  buying  of  white  adi  coal. 
Plaintlfl  went  oa  veiag  the  red  ash  ooal. 
Mr.  Temidanan  teetlfles  tliat  be  did  bo— 

^beeanse  Mr.  Briggs  toU  me  that  I  eonld  op- 
erate ^th  that  coal,  bat,  of  course,  there 
would  be  waste,  and,  of  course,  X  would  not 
cet  the  results  I  would  out  of  the  white  ash. 
He  also  told  me  that  I  eooid  operate  with  it 
becaose  it  wouldn't  hurt  the  plant;  said  if 
I  could  stand  to  keep  the  fire  In  condition- 
that  Is,  from  clinkering  up  and  atopplng  the 
gas  from  going  to  the  engine — 1  could  use  that 
coaL    dt  course,  I  would  have  some  waste." 

On  Angoat  24,  1907,  plaintiff  ordered  a 
car  load  of  white  ash  coal.  It  arrived  on 
September  9. 1907,  a  few  days  after  the  sup- 
ply of  red  ash  coal  had  given  ont.  During 
these  few  days  plaintiff  had  used  coal  pro- 
cured locally.  Mr.  Templeman  testifies  that 
this  white  ash  coal  cllnkered  a  good  deal 
less  than  the  red  ash ;  but  that  the  working 
of  the  engine  was  about  the  same.  Describ- 
ing the  altoatlon,  he.  says: 

"WeU,  the  same  condition  occurred  all  the 
time,  we  would  start  the  fire,  say,  like  Mon- 
day morning,  everything  fresh  starting  out 
On  Tuesday  It  would  take  an  hoar  or  an  hoar 
and  a  half  or  three  hoars,  sometimes  a  half  a 
day  to  start  the  plant.  The  same  Wednesday ; 
same  way  Thnrs^;  same  way  Friday.  Some- 
times we  didn't  get  started  at  all  Saturday. 
We  very  seldom  got  a  day^  ran  at  all.  aboat 
two  hours  on  Saturday,  and  we  wonid  have 
to  pull  the  fire  and  get  rndy  for  Monday  morn- 
ing again.** 

This  car  of  white  ash  coal  lasted  until 
December  10, 1907.  In  the  Interval  from  the 


departure  of  Mr.  Briggs,  in  the  latter  part 
of  Jane,  1907,  to  the  middle  of  December, 
1907,  we  do  not  And  that  any  complaint  waa 
made  by  plaintiff  as  to  the  manner  the  en- 
gine was  operating.  Another  car  load  of 
white  ash  coal  had  been  ordered  on  the  21st 
of  November,  bat  did  not  arrive  until  the 
11th  of  February.  In  the  Interval  between 
the  10th  of  December  and  the  lltb  of  Feb- 
ruary, coal  was  procured  from  the  local  deal- 
ers. Mr.  R.  N.  Templeman  testifies  that 
the  reason  of  their  going  on  using  the  en- 
gine and  trying  to  get  along  with  It  was 
that  Mr.  Briggs  had  assured  them  that  the 
sole  and  whole  trouble  was  with  the  coal ; 
but  that  towards  the  middle  of  December, 
1907,  he  concluded  that  something  mast  be 
the  matter  with  the  ragtne,  and  went  to  see 
Mr.  Bghert,  the  local  agent  of  the  defend- 
ant company,  and  told  him  that  something 
must  be  the  matter  with  the  engine;  that  he 
thought  the  producer  was  too  small;  that  ho 
had  never  been  able  to  keep-  the  fire  down 
at  the  line  where  Mr.  Briggs  had  Instructed 
him  to  keep  It.  Mr.  Templeman  farther  tes- 
tifies that  on  January  1,  :i^0S,  he  lodged  a 
formal  complaint  with  Mr.  Eghort,  defend- 
ant's local  agent,  and  that  Mr.  Bghert  told 
him  "he  could  not  live  without  kicking," 
and  that  "he  was  talking  through  his  bat." 

At  that  time  the  following  letters  passed 
between  the  parties:  January  eth  letter  of 
defendant  demanding  payment  of  note  of 
$688.88,  part  of  purchase  price  of  engine; 
January  8th,  r^y  letter  of  plaintiff  asking 
for  an  extension  of  time;  January  10th,  re- 
ply letter  of  defendant  refusing  extension; 
January  18th,  reply  letter  of  plaintiffs  frank- 
ly declaring  their  inability  to  pay;  January 
15th,  reply  letter  of  defendant  Insisting  ni>- 
on  payment;  January  17tb,  reply  letter  of 
plaintiCFe  repeating  Inability  to  pay;  Janu- 
ary 22d,  reply  letter  of  defendant  threaten- 
ing suit;  Janoary  26ttk,  r^ly  letter  of  plain- 
tiffs ai  followa: 

"January  28, 1908. 
"Fairbanks,  Morse  &  Company,  Ctticago,  IlL 
"Gentlemen:  Replying  to  yoars  of  the  22nd, 
will  state  that  if  you  bring  suit  voa  wUl  cer- 
tainly get  your  money.  Our  plant  cost  us 
SIO.OOO,  all  of  which  has  been  paid  except 
¥2,007,  and  we  have  other  assets  amounting  to 
$15,000  or  $20,000.  So  far  we  have  only  had 
to  ask  an  extension  on  two  pieces  of  paper; 
one  is  yours  and  the  other  that  of  the  Ameri- 
can Wood  Working  Machinery  Co.,  whose  ac- 
count is  smaller  than  yours.  We  are  compell- 
ed to  ask  this  extension  not  becaase  we  have 
not  the  equivalent,  but  because  we  are  unable 
to  realize  at  this  time.  Sales  have  not  only 
been  very  bad,  but  prices  are  likewise,  and 
coUecttong  are  the  worst  that  It  has  been  our 
lot  to  experience.  We  aasnre  you  we  are 
not  disposed  to  make  you  wait,  and  had  you 
delivered  our  plant  in  accordance  with  agree- 
ment, yoa  would  have  had  yonr  money  before 
the  Btnngeney  struck  us.  As  it  is,  we  are  ab- 
solutely aoable  to  realize  at  this  time  and  we 
trust  that  your  good  Judgment.  vIU  prevent 
you  from  doing  as  you  say  you  wUl,  bringing 
suit  Should  yoa  sue  we  know  tiiat  you  wlfi 
get  your  money.  However,  yoa  will  not  get  It 
any  Quicker  Uuu  If  you  waited  and  gave  us  a 
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chance.  We  feel  »om  Oat  we  have  bcnwlit 
from  people  who  ore  aetennlned  to  do  au  in 
their  power  to  ruin  ns. 

"Hoping  that  ;on  will  think  better  of  thil 
matter  and  will  look  at  it  from  a  bnsineaa 
rather  than  a  iplteftil  atandpolnt,  we  an, 
"Zonn  trniy. 

'^Teoipleman  Bxoa.  Lamber  Inc." 

The  BoggMtloii,  "had  you  delivered  your 
plaiU;  In  accordance  with  agreemoit,''  n- 
fera  to  the  delay  In  ahliUDent,  and  not  to  the 
plant  not  having  been  snch  aa  waa  contract* 
ed  to  be  d^TOred. 

In  none  of  theaa  letteri  did  the  plaintiff 
make  the  digbteat  complaint  About  the  oi- 
sine  not  working  aatiefBctorlly  or  of  de- 
fendant not  having  fnlflUed  ita  contract 

In  April  plaintiff  called  in  an  expert  ma- 
chinist This  machlnlBt  while  familiar  with 
gas  oiglnea,  had  never  had  any  experiftica 
with  one  like  plaintiff's,  provided  with  a  gas 
producer  attachment  Be  aaya  that  he  stay- 
ed there  a  little  wh!Ie»  and  "the  machine 
slakoied  down  again,**  and  that  whm  It  did 
so,  Mr.  Templenuu,  addreeelng  him,  said: 

"Now,  where  Is  the  trooUe?  I  says:  It  U 
not  the  iiniter.  Turn  on  yoar  gas,  and  see 
how  much  gas  yon  have  in  yonr  plant*  And 
Che  connqnence  was  there  was  no  gaa  bnminz, 
the  stream  waa  not  as  great  as  when  we  start- 
ed." 

Thia  machinist  teetifles  that  he  waa  called 
to  the  plant  fonr  or  five  times;  that  there 
would  be  no  trouble  in  starting  the  engine 
when  the  producer  famished  sufficient  gas, 
bat  that  after  the  engine  would  have  run 
a  while,  there  would  be  no  more  gas,  and  the 
engine  could  not  be  started  again;  that  he 
noticed  one  morning  that  the  coal  was  heat- 
ed to  the  very  top  of  the  produce ;  that  Mr. 
Temideman  had  it  all  taken  out  and  a  new 
chaise  put  In.  He  testlfles,  further,  that 
there  being  no  dlfferrace  between  snch  an 
engine  and  the  or^ary  gaa  or  ga  bo  line  en- 
gine, except  that  this  engine  la  provided 
with  a  producer  to  make  Its  own  gas  where- 
as the,  ordinary  gas  engine  is  not  he  per- 
suaded' Mr.  Templemau  to  let  him  discon- 
nect the  engine  from  the  gas  producer  and 
connect  it  with  a  gasoline  tank;  and  that 
after  this  had  been  done,  the  engine  ran 
perfectly  and  pulled  the  load  perfectly. 

On  April  28,  1908,  plaintiff  wrote  to  de- 
fendant the  following  letter: 

"New  Orleana,  April  28,  06. 
"Meura.  Falrbsi^.  Horse  dc  Co.,  Chicago,  VL 
"QenUemen:  We  have  been  having  conrid- 
erabte  trouble  with  oar  plant  owing  to  the 
fact  that  we  have  been  nnable  to  get  a  uniform 
grade  of  coal.  Since  we  started  oar  plant  last 
ermimer  we  have  had  only  one  car  of  coal  that 
was  satisfactory,  and  new  we  are  running  on 

risoline,  and  it  la  costing  ni  somewhere  abont 
00  per  day  for  the  gaaoline,  which  yon  wiB 
readily  see  is  entirely  too  much. 

"We  leun  from  yotir  former  representative 
Hr.  Cgfaert  that  you-  can  arrange  these  plants 
so  as  to  run  them  with  Texas  oil,  also  by  Tex- 
as Lignite.  We  will  be  pleased  to  have  you 
write  OS  folly  all  Information  bearing  on  the 


nse  of  these  two  matsriala,  as  we  mint  do  aome- 
thiu  or  else  take  die  plant  out 

"Hoping  to  hear  fmn  you  by  return  suH,  we 
are, 

"Tonrs  tmly, 

"[Signed]  Temideman  Bros.  Lam.  Co.,  Inc.'* 

Mr.  Templeman  teetlfles  that  on  May  9, 
1906,  he  lodged  a  formal  comidaint  with  Hr. 
Beall,  who  had  succeeded  Mr.  Sgbast  as  de- 
fendants local  agent  and  that  Mr.  BeaU 
anawered  that  be  knew  nothing  abont  saa 
oiginea,  and  that  plaintiff  woold  have  to 
take  the  matter  up  directly  with  the  home 
oflBoe  of  defendant  Acting  on  that  eagge»' 
tlon,  plali^  wrote  to  the  defendant  compa- 
ny at  their  htmu  ofUen  In  Chicago,  conqrtaln- 
ing  of  the  trouble  they  were  having  with 
the  engine.  Thla  was  the  first  complaint  the 
jilaintlff  had  made  to  the  home  office;  and, 
BO  far  as  the  record  showa,  the  first  intima- 
tion the  home  office  had  Imd  of  the  ei^lne 
not  working  to  the  aatlsfiiction  of  plaintiff. 
It  was  then  that  the  agreemoit  referred  to 
In  the  answer  waa  mad^  for  the  sending  of 
an  expert  to  examine  the  engine,  and  find 
out  what  was  the  trouble  with  It  Several 
letters  passed  between  the  parties  at  thla 
time.   We  reproduce  here  one  of  them: 

'*May  12/08L 
"Messrs.  Fairbanks,  Morse  &  Co.,  Chicago,  HI. 

"Oeotlemen:  We  ace  absolutely  unable  to 
do  anything  with  onr  plant  which  we  bought 
from  you.  We  have  been  trying  for  a  year  to 
make  this  plant  go,  and  have  nsed  every  effort 
that  was  In  onr  power.  We  booght  the  coal 
from  the  people  recommended  by  yonr  agent 
the  Pa.  Reading  Goal  A  Iron  Co»  throngh  Mr. 
J.  H.  M.  Oanert  of  Chicago,  and  In  aU  of  the 
time  that  we  nave  been  operating  we  Imve  only 
been  able  to  get  one  lot  of  coal  on  which  we 
oould  ran  the  plant  satisfactorily. 

"We  are  now  compelled  to  sak  yon  to  take 
this  matt«  op  at  Mice  and  see  If  yon  can  help 
us  out,  ss  we  are  very  candid  to  atate  that  we 
are  extremely  anxious  to  have  this  plant  do  the 
work  properly,  as  we  bdieve  that  shoold  this 
plant  be  snccessfnl  there  will  be  other  plants 
of  the  same  nature  pnt  in  tills  market 

"We  have  beui  cautious  to  kew  fnm  die  on^ 
side  world  the  defects  as  th^  appear  to  as, 
with  the  hone  that  time  woold  prove  that  we 
had  not  made  a  mistake  in  putting  this  plant 
In,  but  as  matters  go  from  bad  to  worse  instead 
of  improving,  we  are  now  compelled  to  ask  your 
co-operation  in  doing  what  Is  necessary  to  make 
thia  plant  do  the  woric  according  to  yonr  coih 
tract  and  agreement 

"Hoping  to  hear  ftom  you  far  wire  <« 
eeipt  of  this,  we  are, 
"Tours  truly, 

"Tamplenian  Bros.  Lam.  Co.,  InOi" 

Defendant's  erpest,  iSx.  Trowbridge,  rea^ 
ed  plalntlfTs  plant  on  June  6,  1908.  He 
found  that  the  engine  had  not  ttetai  act  up 
properly.  In  a  letter  of  June  28;  190%  to  the 
defendant  he  says: 

"The  gaa  tank  stands  so  close  to  e^iaQ«t  muf- 
fler the  gas  <after  engine  runs  a  while)  Is  heat- 
ed to  such  an  extent  as  to  impair  its  value. 
The  free  air  Is  also  taken  from  Immediately 
over  the  exhaust  pot  thereby  becoming  bested 
to  an  injurious  extent  both  of  which  teonble 
will  in  my  opinion,  have  to  bo  nmedisd  to  olh 
tain  satisfactory  operation.** 
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Mr.  TrowbrlOse  fonnd,  also,  that  tb*  tiH 
fine  bad  been  «erioiul7  lajarad  In  Us  «pm* 
tlon  hj  plaintiff.   He  saTs: 

**0n  taUng  engine  down  to  npair  same,  I 
ftrand  that  cylinder  ia  Yvry  badly  acond  on  one 
dde  caused  b;  the  piston  pin  baviu  become 
loose  some  time  and  worUi^  out  I  think  I 
have  mentioned  the  fact  tliat  the  piston  blows 
some,  also  fiiud  |»iaton  la  cracked  uiroagb  each 
hole  for  piston  pin." 

[43  Ur.  TMwbrUge  xemaliud  at  plalntUTa 
plant  42  Oaju;  and  sot  no  bettar  nanlte 
ftom  tba  angina  tban  Mr.  Brlggs  bad  done. 
He  made  two  qpedsl  teati,  one  on  July  ^Oh 
and  the  otber  on  July  leth, .  At  the  ftnt  of 
ttwae  plalntUC  ■econd  tiw  pvewnce  of  an 
expert  In  ndi  enstawe,  Wm.  B.  GreKonr. 
prof  flMor  of  experimental  enclneolng  at  Ta- 
lane  Untweltr.  Prof.  Gregory  teetlflea  that 
Ur.  Trowbildfe  began  at  ft  a.  nL,  and  that 
It  waa  1:00  Pb  m.  before  he  ancceeded  In 
starting  flw  engtaie.  It  then  ran  for  about 
15  mlnntee  and  atoCPeO.  It  conid  not  be 
started  again  until  8  p.  m.  It  tboi  ran  Ibr 
aboat  20  minntei.  when  it  baek-flred  and  stop- 
ped. B7  **back-flilng*'  is  meant  an  eiploslai 
ot  gas  la  dthor  the  exnanst  or  Intake  p4>e. 
It  was  started  again  at  8:2(^  and  ran  for 
Are  minutes,  and  stocked  again,  and  no 
further  effort  was  made  to  start  It  that  day. 
Ur.  Xrowbridge  waa  trying  to  make  the  en- 
gine nm  oonttanunudy  with  a  load  of  4S 
horse  power,  and  be  ftUed  In  that  attempt 
Prof.  Gregory  made  a  test  of  bis  own  <m 
August  8,  lOOS.  The  engine  was  started 
at  10:80;  etopped  the  momoit  load  was  put 
on;  started  again  at  10:00  and  load  put  on  at 
11;  slowed  down  at  11:17,  and  load  taken 
off;  iMd  put  on  again  at  11:20;  ran  to  800, 
and  stopped;  started  again  8:26,  and  load 
put  <»i  at  8:28;  ran  to  5:80.  It  thai  grad- 
ually lost  powv  until  the  aid  ot  the  work 
day  at  6:46.  The  emduslon  readied  by  Prof. 
G^orr  was  that: 

*Trbe  plant  as  now  constmcted  and  arranged 
U  not  capable  of  giving  46  brake  bom  power 
for  a  continaona  ran  of  more  than  a  few  hoars." 

We  find  no  eridence  as  to  the  test  made 
on  July  16,  1906,  by  Mr.  Trowbridge  except 
the  following  from  Mr.  Lather  Templeman,  a 
nonexpert,  who  witnessed  the  test,  and  kept 
an  aooonnt  of  the  number  of  rerolntlons  and 
of  tile  quantity  of  eoal: 

"On  July  16tb  Mr.  Trowbridge  attempted  to 
■tart  the  engine  at  2:81  o'clock  after  attempt- 
ing to  start  the  engine  during  the  morning 
bonn.  They  finally  got  the  load  on  at  2:44 
o'clock  p.  m.,  and  at  2:44^  o'clock  the  engine 
could  not  carry  the  load.  The  load  was  on 
again  at  2:47.  off  at  2:47^.  on  at  2:61  p.  m,, 
off  at  2:S2  p.  m.,  and  ao  on  eontinnooaly  nntil 
0:82  p.  ttL,  when  tiia  endae  drat  down," 

From  letters  whldi  passed  between  Mr. 
Trowbridge  and  the  defendant  company,  we 
make  the  following  extracts:  Letter  of  June 
8th,  Trowbridge  to  defendant: 

"We  axe  rather  np  against  it  on  the  Temple- 
man  Bros,  Lombar  Co.,  46  H.  P.  gas  producer 


ptopodtlon.  I  dad  Oat  It  wlU  be  pmbaUy 
Bccessary  to  rellne  prodnoer  whan  replacing  old 
base  with  new." 

(N.  B.— The  base  famished  with  the  madbine 
had  developed  a  crack,  and  dtfendaot  had  con- 
amted  to  zeplaee  It  wiu  a  new  one  wlUont  eost 
to  ptalntlffj 

Defendant  to  Trowbridge  June  12;  1906: 

-  "We  have  wired  yon  to-day  ai  toUxrwu:  'Re- 
place base.   Rellne  producer.  Make  tesL  Say 

nothing.'  Please  be  careful  to  get  everything 
first-class  shape  and  we  wlil  fight  It  out  win 
Templeman  Bros,  afterwards.** 

Trowbridge  to  defendant,  June  28,  1906: 

"The  gas  tank  stands  so  close  to  exbaast  maf- 
fler  gas  (after  engine  runs  a  while)  is  heated  to 
such  an  extent  as  to  impair  its  valoe.  The 
free  air  la  also  taken  from  Immediately  over  ex- 
haust pot  thereby  becoming  heated  to  en  Inin- 
rions  extend  botb  of  which  tronbles  will,  in  my 
oi^nlon,  have  to  be  remedied  to  obtain  satiifac- 
tozy  opexadoa.** 

Defudant  to  Trowbridge,  June  29,  1908: 

''It  is  abaolntely  necessary  tliat  a  test  be 
made  on  this  planl^  as  Templeman  Is  holding  off 
paying  the  account  because  he  says  the  engine 
wiu  not  develop  46  H.  P.,  and  that  It  will  not 

rrate  on  a  pound  and  a  quarter  coal  her 
P.  per  hour,  and  aa  long  as  tlure  is  no  test 
made  we  can  nsfer  eoOec^ 


Trowbridge  to  defendant  July  2,  1908: 

"We  are  not  getting  very  good  resnlts  from 
Templeman  Rxoa.  pradnoer  aa  yet,  the  coal 
oonsomptifm  running  too  high.  I  wrote  you 
some  time  ago  on  the  advisability  of  making 
some  changes  in  the  setting  of  gas  tank,  it  be- 
ing placed  In  such  a  poeltion  as  to  be  heated  to 
an  injurions  extent  by  azhanst  Thinking  yon 
may  have  overlooked  same,  I  have  drawn  yonr 
attention  to  the  fact  We  have  also  had  some 
trouble  with  water  leaks.  On  taking  engine 
down  to  repair  same,  I  fonnd  that  cylinder  is 
very  badly  scored  on  one  aide  caused  by  th« 
I^toB  pin  having  become  loose  some  time  and 
working  out.  I  think  I  have  mentioned  the 
fact  that  the  piston  blows  some,  also  find  piston 
is  cracked  through  eadi  hole  for  piston  lun." 

Trowbridge  to  defendant  July  4,  iSOSi 

"We  have  to-day  made  a  brake  teat  of  Tem- 
pleman's  ^gine.  The  engine  pulls  up  to  guar- 
antee (46  H.  P.)  easily  which  is  vety  good  con- 
sidering the  condition  of  the  engine.  I  was  un- 
able to  make  fuel  consumption  test  owing  to- 
lack  «t  water  as  now  operated.  Templeman 
Bros,  have  all  along  imdsted  the  engine  would 
not  develop  rated  power,  but  to-day  they  ad- 
mitted they  were  mistaken  and  that  engine  was 
O.  K.  a*  to  rating.  Thw  have  calmed  down 
now,  and  I  think  thtj  wlU  not  demand  a  fuel 
consumption  test  which  I  think  would  be  well, 
as  it  is  my  candid  opinion  that  a  fuel  consump- 
tion test  under  the  existing  conditions  would 
not  show  np  as  P.  M.  Co.  would  like  It  to.  The 
piston  blows  badly,  being  eat,  and  cylinder  la 
badly  scored  (»  one  dde  oy  piston  pin.  I  have 
kept  in  close  touch  with  your  Mr.  Beall  here 
and  he  is  also  of  opinion  that  it  would  be  well 
to  settle  if  possible  and  dmp  the  fuel  pnq>osi- 
Uon.** 

Tbe  statement  made  by  Mr.  Trowbrld^  In 
tbla  r^rt  compares  stnmgdy  with  that  of 
Prof.  Gregory  given  above  Bitber  be  or 
Prof.  Gregory  has  perverted  the  facta.  We 
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find  no  reason  for  not  accepting  tbe  state* 

ment  of  Prof.  Orrery. 

Tbe  trial  court  would  not  allow  tbe  plain- 
tiff to  offer  testimony  to  cover  tbe  42  days 
during  wblch  Mr.  Trowbridge  was  at  tbe 
plant  of  plaintiff  endeavoring  to  rectify 
wbatever  was  tbe  matter  wich  tbe  engine. 
Tbls  was  on  the  theory  that  tbe  only  qnes- 
tlon  before  the  conrt  was  "tbe  condition  of 
tbe  plant  on  April  22,  1907."  If  tbls  was 
80,  we  cannot  imagine  why  ail  the  evidence 
In  tbe  record,  nearly  all  of  which  relates 
to  a  time  subsequent  to  that  date,  was  al- 
lowed to  be  offered. 

Mr.  Trowbridge  was  not  examined  as  a 
witness  to  substantiate  the  statements  of 
bis  letters  to  tbe  effect  that  the  plant  op- 
erated satisfactorily.  He  is  cmitradicted  in 
that  respect  by  Prof.  Gregory  ^d  by  Mr. 
Luthw  Tonpleman;  and  the  «h]ectl(m  of 
defendant  to  letting  in  testinKmy  cm  tliat 
point  is  very  significant 

Tbe  two  local  agents  of  defendant  were 
examined  as  witnesses  in  tbe  cblb^  Mr. 
Eghert  was  called  by  plaintiff,  and  Mr.  Beall 
by  defendant  They  were  no  longw  in  the 
employ  of  defendant  and,  as  both  seem  to 
hare  been  harboring  a  grievance  against  de- 
fendant, they  cabuot  be  suspected  of  par- 
tiality to  defendant  Beall  testified  that  he 
vlaitea  the  plant  In  January,  1008,  with  a 
gentleman  who  was  contemplating  the  pur- 
chase of  a  similar  engine,  and  that  he  ask- 
ed Mr.  Templeman  what  sncceas  he  was  hav- 
ing with  tbe  engine,  and  that  Mr.  Tranple- 
man  told  him  he  "was  getting  good  results"; 
that  up  to  the  time  tbe  first  note  fell  due  he 
bad  beard  no  complaint  touching  any  exces- 
sive fuel  consumption;  that  there  bad  been 
some  complaint  "as  regards  the  Igniter,  and 
the  engine  failing  to  pull  the  load  and  get* 
Ung  it  to  run  satisfactorily";  that  tbe  first 
complaint  he  heard  touching  excessive  con- 
snmptlon  of  coal  was  in  July,  190&  On 
cross-examination  he  said: 

"I  have  a  recollection  of  a  great  many  com- 
plaints bebjg  made  to  me  by  Mr.  Templeman 
about  tbe  operation  of  the  plant.  These  com- 
plaints were  due  to  some  irregularity  or  some 
fault  or  uDsatiBlactory  worUng  of  the  Igniter  of 
tbe  engliw  that  bad  no  reference  to  the  fuel 
consumption  or  tbe  horse-power  devehquaent** 

He  further  teattfled  that: 

"Mr.  Trowbridge  made  tbe  statement  that  tbe 
«ngine  would  never  run  for  any  great  length  of 
time  with  that  producer  and  fulfill  the  require- 
■menta  of  the  contract" 

Mr.  Bghert  testifles  tliat  a  very  abort  time 
.after  the  InstallatlOD  of  the  oigliw  Mr.  Tem- 
plemsn  complained  that  "be  couldn't  get  the 
coal  to  bam  up  proper^.  It  wouldn't  con* 
^ume  the  coaL"  And  to  the  avestion,  **Were 
there  any  other  complaints  mader*  h^,  an- 
swered: he  complained  about  not  be^ 
Ing  aUe  to  run  the  engine  contlnuonaly, 
that  it  wonld  nm  a  little  wHile,  and  Uie  «k> 
glne  would  aUnr  down  or  itfuse  to  pull  tlw 
load.'* 


He  does  not  say  at  what  time  these  ither 
comi^alnts  were  made.  He  testifles  tliat  Mr. 
Briggs,  tbe  mechanic  whom  defendant  ssnt 
to  set  up  tbe  engine^  told  Urn  that: 

"Templeman  would  have,  to  use  Briggs  exact 
language,  *a  hell  of  a  time  with  running  that 
engine';  that  nobody  could  sell  him  that  sise 
engine  and  put  tbat  sise  producer  to  it  If  they 
■old  him  an  ezigine  of  that  slse,  they  would  have 
to  give  him  a  larger  producer. 

That  the  engine  never  cq^erated  propuly 
we  think  the  record  leaves  no  doubt  -what- 
ever. It  was  not  propwly  set  up  by  Mr. 
Briggs;  so  that,  even  if  all  the  parts,  as 
mannfactnred  by  defendant  had  been  per- 
fect tbe  whole,  as  set  up  in  the  plant  would 
have  beoi  defective;  Mr.  Trowbridge  in  his 
letter  of  June  28, 1908,  page  818  of  this  opin- 
ion, says: 

"The  gas  tank  stands  eo  ctoee  to  exhaust 
muffler  tibe  gas  (after  engine  mna  a  while)  is 
heated  to  such  an  extent  as  to  impair  its  valoe. 
The  free  air  is  also  taken  from  immediately 
over  exhaust  pot  thereby  .becoming  heated  to 
an  Injurious  extent  both  of  iridch  troubles  wiH, 
in  niy  opinion,  have  to  be  snaodlad  to  obtain 
satiafiactoEy  operation." 

We  hare  here  a  poiltlTe  statement  troita 
defmidantfa  ezp^  and  r^esratative  that, 
until  the  "troubles"  here  mentioned  had  been 
remedied,  satisfactory  operation  could  not 
be  (Attained.  Dtfendanta  learned  eounsel 
say  tbat  thla  defect  ttf  eonstmcticai  conld 
have  been  easily  r&nedied.  Tbat  may  be 
tme,  bat  the  tact  remains  that,  nntU  an 
expOTt  had  discovered  the  troable  and  rem- 
edied it,  the  ttiglne  did  not  work  satisfactori- 
ly. But;  eveA  apart  from  this,  the  erldenoe 
leaves  no  doubt  that  the  engine  never  oper- 
ated satisfactorily.  We  think  the  evideuce 
leaves  little,  If  any,  room  tor  doubt  that  the 
gas  producer  was  too  small.  The  failure  of 
the  engine  to  develop  the  reQolred  horse 
power  was  due  to  thla  Insufficiency  ot  the 
gas  prodncer,  and  not  wbolly,  aa  pretended 
by  Mr.  Bruits,  to  the  Quality  of  the  coal. 
The  testimony  ot  the  toeal  coal  dealers 
shows  that  the  coal  was  of  .the  quality  whldi 
the  contract  provided  should  be  used,  name- 
ly, "clean  nat  anthracite  coaL"  It  was  not 
pea  coal,  bnt  pea  coal  is  called  tor  only  by 
tihe  consumption  guaranty  dansa  It  is 
not  called  for  by  the  clause  prescribing  what 
kind  of  coal  shall  be  used.  The  latter  clause 
calls  for  <mly  **clean  nut  anthradte  coaL" 

The  fact  Itselt  that  Mr.  Briggs  ronained 
42  days  at  the  pUut,  and  that,  even  then, 
he  left  only  because  he  was  called  elsewhere 
by  deftttdanfe  woA.  shows  pretty  condu- 
sively  tbat  the  engine  was  not  operating  sat- 
isfactorily. Had  It  (iterated  aatlatactorHy, 
Mr.  Briggs  would  have  left  it  as  soon  as  ho 
had  sufilclratly  instmcted  Mr.  Teoiplanan 
in  the  manner  of  operating  it  whidi  certainly 
-would  not  have  taken  42  days  or  tirm  a 
quarter  of  that  tlm& 

The  only  question,  then,  must  be  whether 
Uie  iHalatiff  company  has  lost  its  rl^  to 
exact  the  guaranty  contained  in  tbe  contract 
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W»  attadi  ao  ImporU&ee  to  the  conten- 
Uon  made  tiut  plaintiff  allowed  tbe  brass 
parts  tbat  could  be  separated  from  the  en- 
gine to  be  stolen  while  tbe  machinery  lay 
hi  their  plant  preparatory  to  b^ns  nt  op. 
Mr  Brlggs  makes  eucta  a  statement ;  bat  adds 
tbat  he  has  forgotten  what  parts  were  stolen. 
Mr.  Templenian  testifies  that  only  one  piece 
of  brass  was  missing;  that  he  does  not 
know  whether  tliat  piece  was  stolok  or  lost 
Whatever  this  piece  was,  Mr.  Briggs  does 
Dot  pretend  to  say  that  its  absence  inter- 
fered In  any  way  with  tbe  operation  of  the 
engine.  For  all  we  know,  it  may  have 
been  a  mere  trimming  or  ornament. 

Nor  can  tbe  prescription  of  one  year  avalt 
Article  2534,  a  C,  provides: 

"This  limitation  does  not  apply  where  the  sell- 
er liad  faiowledge  of  the  vice  and  neglected  to 
declare  it  to  tiie  purchaser." 

The  vice  in  the  present  case  consisted  in 
the  Inadequacy  of  ttie  gas  producer,  and  In 
tbe  defective  installation  of  the  machine. 
Of  both  of  these  defects  the  defendant  must 
be  held  to  have  had  full  knowledge.  The 
manufacturer  of  a  machine  Is  held  to  the 
knowledge  of  evm  latent  defects  (3S  Gyc. 
•fOl) :  and  tbe  inadequacyof  the  gas  produc- 
er must  be  held  to  have  been  patent  to  the 
defendant,  though  not  to  the  plaintiff,  since 
plaintiff  was  not  supposed  to  have,  and,  In 
fact,  liad,  no  special  knowledge  of  machin- 
ery. And  the  defendant  must  also  be  held 
to  have  known  that  tbe  engine  had  been  de- 
fectively installed.  It  was  its  duty  to  know 
ft,  and  It  had  full  opportunity  to  know  it 
It  must,  therefor^  be  presumed  to  have 
known  it  Joluwm  v.  Marx  A  Levy,  109  La. 
1014,  84  South.  68. 

But  It  is  impossible  from  plaintiffs'  con- 
duct and  letters  to  escape  the  conclusion  that 
they  accepted  tbe  engine  and  are  liable  for 
tlie  price,  notwithstanding  tbe  &ct  that  the 
machine  did  not  work  to  their  perfect  sat- 
isfaction. In  their  letter  of  May  17,  1007, 
transcribed  at  page  810  of  this  opinion,  in 
answer  to  tbe  letter  of  defendant  Inquiring 
Hs  to  the  necessity  of  Mr.  Briggs  remaining 
with  them  longer,  they  spoke  of  tbe  neces- 
sity of  his  remaining  until  their  man  who 
was  to  run  tbe  engine  should  liave  been 
snfflciently  instructed,  and  said  not  a  word 
about  the  engine  not  being  satisfactory. 
When  Mr.  Egbert  told  Mr.  Templeman  that 
he  was  forever  kicking  and  was  talking 
through  his  liat  Mr.  Templeman  seems  not 
to  have  considered  bis  complaint  as  calling 
for  more  serious  treatment  When  Mr.  Beall 
visited  tbe  plant  in  January,  1908,  with  a 
strange  who  was  contemplating  the  pur- 
chase of  a  similar  engine,  and  asked  Mr. 
Templeman  what  success  be  was  having  with 
tbe  engine,  Hr.  Templeman  said  be  "was 
getting  good  results.''  When  in  January  and 
February  defuidant  pressed  plaintiff  for 
payment  of  the  credit  part  of  tbe  price  and 
plaintiff  waa  hard  put  to  It  for  an  excuse, 
or  gnnmd  on  wbldi  to  aak  tor  delay,  nothing 


was  said  about  the  engine  not  opmting  sat- 
isfactorily or  of  defendants  not  having  ful- 
filled their  part  of  the  contract,  although  this 
would  have  been  a  good  and  obvious  ground 
on  which  to  claim  delay  in  payment  On  the 
contrary,  plaintiffs  expressly  said  In  their 
letter  of  January  20, 1008,  copied  at  page  311 
of  this  opinion,  that,  if  defendants  brought 
suit  they  would  certainly  get  their  money. 
In  April,  1008,  plaintiffs  treated  the  machine 
as  thiir  own  by  adapting  a  gasoline  tank 
to  It,  and  running  it  in  that  bondltion  for 
operating  their  plant  In  their  letter  of 
April  28,  1908,  copied  at  page  312  of  tills 
opinion,  while  they  spoke  of  their  having 
"been  liaving  consldwabie  trouble  with  our 
plant  owing  to  the  fact  that  we  have  been 
unable  to  get  a  uniform  grade  of  coal,"  they 
said  not  a  word  about  the  engine  operating 
imperfectly.  On  tbe  contrary,  they  spoke  of 
having  had  one  car  load  of  coal  tbat  was 
satisfactory,  and  of  their  running  at  the  date 
of  the  letter  with  gasoline.  Their  only  com- 
plaint was  that  tbe  gasoline  was  too  ex- 
pensive, and  they  inquired  If  deCradant  could 
not  give  tlkem  Information  bow  to  ran  the  en- 
gine with  Texas  oil  or  Texas  lignite.  And, 
finally,  in  their  letter  of  May  12,  1008,  copied 
at  page  812  of  tliis  opinion,  they  said.  "We 
have  only  been  able  to  get  one  lot  of  coal 
on  which  we  could  run  the  plant  satlafactorl- 
ly,"  which  was  tantamount  to  an  express 
declaration  ttiat  with  this  lot  of  coal  they 
had  run  the  plant  satisfactorily.  From  all 
this  we  say  It  Is  impossible  to  avoid  the  con- 
clusion that  plaintiff's  present  dlssatlsfacUon 
with  tbe  engine  has  grown  out  of  the  fact 
tliat  the  engine  has  now  by  misuse  become 
much  impaired,  so  that  it  can  no  longer  come 
even  near  fulfilling  the  guaranty  of  tbe  con- 
tract Tbat  it  had  become  seriously  Impair- 
ed by  the  time  plaintiff  concluded  to  make  a 
positive  serious  complaint  or,  in  other  words, 
addressed  themselves  to  tbe  home  office  of 
defendant,  calling  upon  defendant  to  fulfill 
the  guaranty  of  the  contract  there  can  be 
no  doubt  The  testimony  of  Mr.  Temple- 
man most  be  read  In  the  light  of  his  present 
dissatisfaction,  or,  in  other  words,  as  ex- 
aggerating or  aggravating  more  or  less  con- 
ditions which  did  not  at  tbe  time  impress 
tiim  in  the  same  way.  If,  before  the  engine 
was  damaged,  things  were  as  bad  as  he  de- 
picts them,  the  plain  duty  of  his  company 
was  to  notify  the  home  office  of  defendant 
and  put  defendant  In  formal  default;  and 
not  go  on  using  the  engine  as  was  done  "with 
tbe  hope  that  time  would  prove  ttiat  we  had 
not  made  a  mistake  in  putting  this  plant  in." 

We  think  that  after  having  used  tbe  ma- 
chlnery  during  16  months  for  running  their 
plant  It  is  too  late  for  plaintiffs  to  offer  to 
return  it ;  and  we  think  further  that  under 
all  the  circnmstanoes  of  tlie  case^  plaintiffs 
are  not  even  in  a  position  to  claim  damages. 
In  tbe  latter  connection  the  case  is  analo- 
gous to  that  of  Delambre  v.  Williams,  M 
La.  Ann.  831,  .where  this  court  said: 
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nfeord  thowi  to  our  eBtire  astiifaotloii 
that  all  the  chanfea  iriiloh  were  made  in  the 
work,  all  defects  in  the  Job  had  been  folly 
conflldered  by  plaintiff  and  satisfactorily  ac- 
counted for  and  explained  in  bis  mind,  and 
that  he  had  knowinri^  and  nneqnlTOcally  ac- 
cepted the  work,  ana  bad  settled  for  the  same 
advisedly,  and  without  any  error  or  conceal- 
ment on  the  part  of  the  defendant  Hence  his 
lips  most  be  sealed  from  the  atterance  of  any 
complaint. 

"His  counsel  relied  on  the  decision  in  the 
case  of  Leyr  r.  Schwarts  [34  Ia.  Ann.  209], 
which  he  hojds  as  precisely  similar  in  It*  facts 
with  the  present  case. 

"Bnt  in  that  assertion  he  is  mistaken.  In 
that  case  the  constnictioQ  was  not  accepted 
and  used  withoat  objection,  and  the  plaintiff 
was  not  shown  as  in  this  case  to  hare  ex- 
pressed bis  satisfaction  with  the  work.  We 
adhere  to  the  prindple  therein  announced  that 
payment  of  the  price  will  not  by  itself  be  con- 
clusire  of  proof  of  a  waiver  of  damages.  But 
we  do  hold  here,  as  we  did  there,  that  such 
a  settlement  must  be  considered  as  one  of  the 
links  in  the  chain  of  evidence  which  demon- 
strates that  by  his  acts  in  the  premises  this 
plaintiff  has  eilectually  waived  all  claims  for 
oamafei.'' 

Plaintlfl  TMlly  nwtx  placed  defendant  In 
default  ontU  by  tbelr  letter  of  Hay  12.  1908, 
copied  at  page  S12  of  this  opinion,  when,  for 
the  first  time,  they  called  upon  defendant  to 
make  good  the  guaranty  of  the  contract. 
And  we  find  that,  when  thus  called  upon, 
defendant  agreed  to  send  an  expert  to  ascer- 
tain what,  If  anything,  was  the  matter  with 
the  engine.  The  complaints  of  plaintiff  to 
the  local  agmts,  or  aalesmen,  of  defendant, 
cannot  be  made  to  answer  for  a  formal  put- 
ting in  deftiult  These  agents  certainly  never 
80  understood.  Tber  do  not  seem  to  have 
taken  the  com^Ints  as  being  at  all  of  a 
serious  character,  or  as  {fladng  the  defend- 
ant company  under  the  necessltr  of  taking 
IIP  the  matter  seilonrily.  In  fact,  it  la  not 
shown  that  these  local  agmts  were  anything 
more  than  mere  sal^men,  having  authority 
to  sell  machines,  but  not  to  ropresent  d^end* 
ant  In  connection  with  machines  already  sold 
and  installed. 

Judgment  afflnned> 

SOMMBBYILLB,  J.,  takes  no  part  herein. 

On  Rehearing. 

LAND,  J.  Aftw  a  reconsideration  of  tliis 
case,  we  find  no  good  reasons  for  reversing 
our  previous  conduslons  as  to  the  rescission 
of  the  contract 

[1-3]  It  is  an  undisputed  fftet  that  the 
plaintiff  used  the  machinery  for  more  than 
a  year  before  offering  to  return  it  to  the 
defendant  It  la  an  undisputed  fact  that 
plaintiff  paid  several  notes  givoi  for  Install- 
ments <^  the  purchase  price  with  full  knowl- 
edge of  many  of  the  defects  complained  of 
in  his  petition.  Plaintiff,  therefore,  must  be 
hdd  to  have  accepted  the  ma<Ainery.  This 


action,  however,  did  not  d^irlve  the  plalntUf 
of  the.  right  to  demand  a  reduction  of  the 
price  under  article  2541  et  seq.  of  the  Oivll 
Code.  In  a  redhibitory  suit  the  judge  may 
decree  merely  a  reduction  of  the  price.  Id. 
2543.  The  action  for  reduction  of  price  is 
prescribed  by  one  year,  exo^t  where  the 
seller  had  knowledge  of  the  vice,  and  neg- 
lected to  declare  it  to  the  purchaser.  Id. 
2534,  2544.   In  our  former  opinion  we  said: 

"The  vice  In  the  present  case  consisted  In 
the  ioadeaoacy  of  the  gas  prodacer  and  in  the 
defective  installation  of  tin  machine.  Of  both 
of  these  defects  the  defendant  mnst  be  held 
to  have  full  knowledge,  •  *  *  and  the  inad- 
equacy of  the  gas  producer  mast  be  held  patent 
to  the  defendant,  though  not  to  tiie  plaintiflt 
since  plaintUf  was  not  supposed  to  have,  and, 
in  fact,  bad  no  special  knowledge  of  machin- 
ery." 

For  these  reasons,  the  court  overruled  the 
plea  of  prescription  of  one  year  against  the 
action  to  rescind  the  contract  of  sale.  For 
the  same  reasons  the  plea  Is  bad  against  a 
demand  for  a  reduction  of  the  prlc&  The 
case  at  bar  Is  one  where  tiie  defects  known 
to  the  buyer  in  the  quality  of  the  thing  aold 
were  not  of  such  importance  as  to  Induce 
him  to  refuse  to' accept  the  machinery;  but 
the  buyer  by  keepli^  the  machinery  did  not 
waive  his  right  to  a  reduction  of  the  iDrice. 
GIv.  Code,  i  2642.  We  therefore  condade 
that  the  plaintiff  should  be  dleipensed  from 
the  payment  odt  the  balance  ct  the  purdiase 
price. 

It  is  therefore  ordered  that  the  Jn^Ucmgit 
below  be  reversed,  and  it  Is  now  orderad 
that  there  be  Judgment  in  favor  of  the  plaln- 
tifCe,  canceling  the  unpaid  balance  of  the  pur. 
chase  price  as  claimed  by  defendant  in  re- 
convention, and  condemning  the  defendant 
to  pay  costs  in  both  courts ;  and  It  Is  further 
ordered  that  all  other  donands  of  the  parties 
In  this  suit  be  zsjected  and  dismissed. 


(129  La.) 
No.  18328. 
DILLON  et  aL  T.  FRBVIUiB  et  aL 
(Snpreme  Court  of  Louisiana.  Jan.  IS,  1912.) 

(Synalmg  ly  ths  Oovrt.) 

1.  Husband  and  Wrra  (|  257*)— Sal*  ot 
Husband's  Sbpasatb  Pbopkbtt— Liabiutt 

0¥  CoiOtUNITT. 

In  order  to  sustain  a  demand  that  the  com- 
munity be  held  liable  for  the  proceeds  of  the 
sales  of  the  separate  propertv  of  the  husband, 
received  and  disposed  of  by  him  during  the  ex- 
istence of  the  coDununity,  It  must  b«  proved 
tb&t  such  proceeds  were  expended  for  the  bene- 
fit of  the  community. 

[Ed.  Note.— For  other  cases,  see  Hosband 
and  Wife,  Cent  Dig.  |  910;  Dec  Dig.  f  257.*] 

2.  Husband  asd  Wm  ({  255*)— Bxchaiiob 
or  Pbopebtt— Liabiutt  or  Comuunitt. 

One  of  the  principal  effects  of  an  exchaxige 
Is  Qiat  tba  thing  received  is  subrogated,  in  full 
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rislit;  to  that  TrUch  !■  alienated.  Hence  when 
the  hosband  exdianges  his  separate  immorable 
propertT  (or  other  Uke  property,  the  property 
recelTed  hj  him  acquires  the  status  of  that 
alienated.  Nor  does  it  affect  the  qneition  that 
be  may  give  money  '*to  boot,"  where  the  main 
consideration,  moTlng  from  him,  is  the  real  es- 
tate; thonghf  in  such  case,  in  the  absence  of 
proof  that  the  money  was  Itls  separate  prop- 
er^, he  and  hia  estate  become  Indebted  to  the 
eomioiml^  for  the^  amoont. 

[Bd.  Nofia^Vor  ottier  cues,  see  Husbai^ 
and  WUsip  Cant.  Dig.  H  900-002;  Dec  Dig.  f 

8.  GtrABDUH  AHD  WABD   (1  145*)— SSTTLX- 
MKHT  WITH  TTTTBIX. 

'Where,  in  the  inventory  of  the  husband's 
SDCcession  and  in  the  subsequent  adjudication 
of  the  community  property  to  the  widow,  the 
property  la  underralued,  tiie  proper  value  will 
be  mttrfbuted  to  it  upon  a  settlement  between 
the  widow,  as  tatriz,  and  the  heira.  Issue  of 
the  marriage. 

[Ed.  Note.— For  other  cases,  see  Ooardiaa 
and  Ward.  Dec  Dig.  |  146.*] 

4.  Husband  aho  Wife  (S  268*)— GowcuffnT 

BOTATB— IMPBOVBUTOT. 

Improvement!  placed  by  the  community 
upon  the  property  of  one  of  the  spouses  belong 
to  the  owner  of  the  soil,  who,  or  whose  estate, 
becomes  liable  to  the  community  to  the  extent 
of  the  enhaaced  value  of  the  probertr,  teraltliig 
from  sodk  improvementa,  at  the  data  the 
dissohition  of  the  community. 

[Ed.  Note.— For  other  casea,  see  Husband 
and  Wife,  Cent  Dig.  1  900;  Dec  Dig.  |  26a*] 

Appeal  from  Bighteenth  Jadldal  District 
Court,  Parish  of  Acadia;  William  Gamp- 
bell,  Judge.  ' 

Action  by  Ella  Nason  DUlon  and  others 
against  Jessie  B.  Freville  and  others.  From 
the  Judgment,  plaintiffs  appeal  Affirmed  In 
part,  and  reversed  In  part 

Medlenka  A  Bmner,  for  appellanta.  Smith 
&  Caumonche^  for  aivellees. 

Statemokt 

MONROE,  J.  Plaintiff  is  a  daughter  of 
d^Midazit  by  the  latter's  flrst  marriage  to 
Samuti  Nason,  and  she  brings  this  suit 
^gB^ml:  her  mother,  Individually  and  as  tu- 
trix of  plaintUTs  minor  sisters,  Edna  and 
Irma  Nascm,  for  a  partition  of  certain  prop* 
aty  (some  of  whldi  Is  conceded  to  have  been 
the  s^tante  property  of  Samuel  Nason,  and 
concerning  other  of  which  there  Is  dispute), 
and  tot  other  purposes.  She  alleges  that, 
in  an  acooont  ot  tutorship  (filed  In  court 
on  Norember  lOOS),  het  mother  failed  to 
charge  the  community  with  the  proceeds,  or 
parts  of  the  proceeds,  of  certain  lota  or 
tracts  of  land  which  were  acquired  by  peti- 
tioner's father,  before  marriage,  and  sold 
by  blm,  after  marriage,  and  which  proceeds, 
amomtdng  to  |l,lfiO  she  allQges,  Inured  to 
the  oommonitr*  She  further  allies  that 
defendant  tfroneondr  Inventoried  In  the  snc- 
cessloD  of  Samuel  Nason,  as  community  prop- 
erty lot  3  and  the  south  100  feet  of  lot  9,  In 
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the  town  ot  Crowley,  which  was  the  sepa- 
rate property  of  the  deoedeat  and  that  said 
property  was  fraudulently  undervalued;  that 
since  Noranber  0,  1908,  defendant  has  been 
collecting  revenues  from  the  separate  prop- 
erty of  said  decedent,  and  la  Indtiited  to  pe- 
titioner for  her  proportion  thereof;  and  she 
prays  for  Judgment  accordli^y.  Defendant 
admit!  that  the  propwty  held  In  indlylsion 
Is  not  susceptible  of  division  In  kind  and 
makes  no  objection  to  a  partition  thereof  by 
lldtatlon.  She  alleges  that  said  property 
consists  of  bare  lots  In  the  improvements  up- 
on which  plaintiff  has  no  Interest,  and  that 
her  interest  In  the  revwue  derived  from  said 
property  would  not  exceed  f20;  but  that, 
should  the  court  hold  otherwise,  plaintiff 
should  be  condemned  for  her  proportion  of 
the  cost  of  maintenance  and  of  the  taxes. 

Plaintiff  thereafter  filed  a  plea  of  estop- 
pel alleging  that  defendant.  In  opening  the 
succession,  and  in  her  account  of  tutorship, 
charged  the  estate  of  Samuel  Nason,  and 
credited  the  community  with  the  value  of 
said  improvements  and  cannot  now  be  heard 
to  assert  title  to  them. 

Samuel  Nason,  a  widower  with  three  chil- 
dren, iind  defendant  were  married  July  1, 
1890,  and  It  appears  that  he  then  owned  the 
followli^  pieces  of  property,  to  wit: 

(1)  Lot  15,  in  block  60,  measuring  60x100 
feet,  in  the  town  of  Crowl^,  for  which  he 
paid  flSO  cash  February  11,  1888.  (2)  Ten 
acres  of  land,  north  of  Orowley  for  which 
be  paid  f60  cash  February  11,  1888,  and 
gave  two  notes  for  |60  each  payable  In  one 
and  two  years.  &)  Lot  10,  In  block  SO,  In 
the  town  of  Orowley,  for  which  he  paid  ^100 
cash  February  11,  1888.  (4)  Lot  8,  In  block 
149,  in  the  town  of  Crowley,  for  which  he 
paid  916  cash  February  20, 1888.  (6)  Twelve 
acres  of  woodland,  northwest  mt  Orowley, 
for  whldt  he  paid  976  cash  February  ^ 
1888. 

April  7, 1801,  Nason  exchanged  the  "north- 
em  third  of  lot  10,  in  block  No.  SO"  for  the 
"southern  two-thirds  of  lot  9  In  block  No. 
60,"  and  "lot  No.  2  in  the  same  block,"  and 
he  paid  9S6  "to  boot" 

June  18,  1801,  he  sold  the  "12  acres"  for 
9120  cash. 

September  24,  1691,  he  sold  the  "lot  8  In 
block  149"  for  960  cash. 

August  22.  1893,  he  sold  the  "10  acres, 
north  of  Crowley"  for  9600  In  notes  of  9100 
each,  payable  in  from  one  to  five  years. 

January  81, 189^  he  sold  to  Wm.  F.  Gamp- 
bell,  "28  feet  of  ground  taken  off  the  north 
Bide  of  lot  Na  16,  In  block  No.  00,"  for  91.- 
800,  of  whkdi  9000  were  paid  In  eadi,  and, 
for  the  balance,  the  purchaser  gave  his  two 
n&tes  for  9000  each,  payable  in  am  and  two 
years. 

April  22,  1890^  he  died ;  and  on  November 
21,  1899,  his  widow  filed  an  inventory  upon 
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whlch  there  appears,  aa  tbe  separate  pnq^ 

erty  of  tbe  decedoit: 

1.  >The  southern  portioo  of  lot  16  In 

block  00,  appraised  at  11,200  00 

2.  The  two  promlssorr  notes  receiT- 

ed  in  part  payment  of  the  price 
of  the  2S  feet,  off  the  north  side 
of  said  lot  10   1,200  00 

3.  "The  southern  two-thirds  portion 

of  lot  10,  in  block  No.  00 
*  •  •  together  with  the  build- 
ings and  improvements  thereon, 
which  were  ojaced  there,  during 
the.marriage^y  tbe  huBband,  and 
which  were  paid  for  with  com- 
munity funds,  and  which  en* 
banced  the  value  of  said  com- 
inanity  property  as  hereinafter 
set  forth"   875  00 

4.  The  claim  of  the  separate  estate 

against  the  communitr  for  the 
Talne,  on  April  7,  18&1,  of  tbe 
northern  one-third  of  lot  No.  10, 
in  block  60.  "without  any  of  the 
bnlldlnga,  Improvementa,  trees, 
etc.,  on  uU  lot"   40  00 


Total  valuation  of  acparate 
property  92,865  00 

*Trom  the  above"  (the  proees  verbal  proceeds) 
"mnat  be  dedocted  the  charges  in  favor  of  tbe 
community  against  the  separate  estate  of  tbe 
deceased,  3.  Nason,  for  the  boildings  and  im- 
provements placed  by  the  deceased  on  hia 
separate  property  dnriiv  marriage,  and  paid 
for  with  commnnlty  funds  as  aforesaid— the 
said  charges  and  recompense  doe  to  the  com- 
mnnity  being  tbe  enhanced  valae  resulting  to 
the-  separate  properb  of  tbe  estate  at  the  date 
of  the  dissolution  of  the  community,  on  April 
22,  1899.  aa  foIlowB! 

(a)  From  the  bulldinffa  and  Improve- 

ments heretofore  described  un- 
der Item  1  fOOO  00 

(b)  From  the  boildings  and  improve- 

ments on  the  property  sold  to ' 
Campbell,  as  described  above, 
under  item  2,  due  allowance  be- 
ing made  for  the  fact  that  the 
one-third  of  the  purchase  price 
of  said  property  nad  been  paid 
previous  to  the  dissolution  of 
the  community.  This  charge  la 
made  only  to  the  extent  of  two- 
thirds  of  the  enhanced  value  of 
said  proper^  by  reason  of  the 
said  biuldings  and  Improve- 
ments, and  the  said  two-thirds  is  240  00 

(c)  From  the  bulldlogs  and  improve- 

ments on  the  property  herein 
before  described  nnder  tbe 
item  8.  .   75  00 


Total  enhanced  value  ...fSlO  00" 

Under  the  title  "Commmilty  Fropwty" 
we  find  tbe  following  items  In  tbe  Inven- 
toxT,  to  wit: 

"Lots  1  and  2  In  block  00  *   and  the 

southern  two-thirds  portion  of  lot  9  of  said 
block  •  •  •  appraised  at  $1,040,  from 
which,  however,  are  deducted  $40,  as  stated 
above  (4)  leaving  tbe  net  appraisement  S1,000. 

"(2)  Recompense  due  the  community  by  the 
separate  estate  of  S.  Nason  for  tbe  enhanced 
valne,  at  the  time  of  his  death,  of  his  separate 
property,  by  reason  of  the  buildings  and  im- 
provements thereon,  paid  for  with  community 
funds,  aa  herein  before  fully  aet  forth,  9816.- 
00." 

Then  follow  Itons  of  cash,  merchandise, 
honaebold  effects,  open  accounts,  etc.  mak- 


ing the  total  appraisement  of  tbe  comnran- 
Ity  property,  $3362.60. 

The  procte  verbal  then  recites  that  Samuel 
Nason  had  been  married  twice  and  had  left 
Uiree  children  by  bis  first  marriage,  and  a 
widow  and  three  children  by  bis  second  mar- 
riage ;  that  be  had  also  left  a  will  whereby 
be  bequeathed  his  entire  estate  to  his  wld-. 
ow  and  the  three  dtildrai  of  liis  mairiage 
with  her.  In  the  proportions  ot  one-fonrth 
to  each;  that  tbe  cblldr«i  of  the  first  mar- 
riage had  contested  the  will,  and  that  tbe 
widow  bad  bought  tbelr  interests  In  the  es- 
tate; and  that  the  property  was  therefore 
owned  by  ber  and  her  three  children  In  the 
proportion  of  ^'>/ti  of  the  separate  property,, 
and  tr/s4  of  tbe  community  to  the  widow, 
and  iVx  of  tbe  s^arate  property  and 
'/s4  of  tbe  community  to  the  children,  from 
which  it  follows  that  plaintiff  owns  ^*/rt  or 
7/sB  of  the  separate  property  and  ^As  of 
the  community  property — the  proportion 
which  she  is  claiming. 

By  judgm<Hit  of  date  February  15,  1001, 
rendered  on  the  advice  of  a  family  meeting, 
the  community  property  as  per  the  Inventory, 
was  adjudicated  to  the  widow,  at  tbe  val- 
uation therein  given,  to  wit,  $3,362^. 

On  November  19,  1908,  tbe  widow,  who 
had,  in  tbe  meanwhile,  married  her  present 
husband,  with  him  to  authorize  her  and  as 
cotutor,  filed  an  account  of  her  tutorship  of 
the  plaintiff  herein,  in  which  plaintiff  Is 
charged  with  ber  board  and  tultlou,  etc., 
from  the  date  of  her  father's  death;  with 
ber  proportion  of  the  cost  of  the  mainte- 
nance of,  and  taxes  on,  the  separate  property 
of  her  father,  and  with  Interest  upon  the 
disbursements  therefor ;  as  also  with  tbe  fees 
of  tbe  attorney  for  preparing  and  filing  the 
account;  making  a  total,  on  the  debit  aide, 
of  $1,966.08.   And  she  Is  credited  with: 

Her  share  ot  community  property,  ad- 
judicated to  surviving  widow  $  326  85 

6  per  cent  interest  thereon,  from 
Feb.  25. 1901,  the  date  of  a^udica-: 
tlon  to  Nov.  6,  1908   126  03 

Her  proportion  of  $4,482— being  rent 
of  whole  property  for  nine  years..    871  SO 

Total  $1,824  99 

BecapItuIatioD. 

Due  by  minor  to  cotutors  $1,965  OS 

Due  to  minor  by  cotutors  1,324  99 

Balance  due  to  cotutors  $  640  09 

(The  question  is  not  raised,  either  In  the 
pleadings  or  the  argument,  and  we  there- 
fore allow  tbe  fact  that  the  tutrix  and  co- 
tutor  appear  to  have  expended  the  entire 
patrimony  of  the  minor  and  to  have  brought 
her  hi  debt,  without  authority,  speaks  for 
itself.)  Several  witnesses,  called  by  plain- 
tiff, testified  that  Iota  1  and  2,  and  the  eouth- 
em  two-thirds  of  lot  9  In  block  60,  were 
worth  In  1899  (with  the  then  Improvements), 
say,  $2,400,  or  $800  each.  There  Is  also  somf^ 
testimony  to  which  we  will  refer  later,  con- 
cerning the  rents  collected,  and  tbe  expenses 
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defrayed  by  defendant,  from  and  on  accotmt 
of  the  property. 

Upon  the  case  as  presented,  the  Judge  a 
qoo  gave  Judgment,  ordering  the  partition  of 
the  soDth  two-tblrda  of  lot  10,  and  the  sooth 
27  feet  of  lot  16,  In  blo(^  SO,  and  holding 
that  the  buildings  thereon  "are  commnnlty 
property  tn  which  the  plaintlCC  has  no  inter- 
est"; rejecting  plaintiff's  demands  as  predi- 
cated upon  the  auction  that  the  (immuni- 
ty property  has  been  ondervalaed  and  that 
lot  2  and  the  south  two-tUrds  of  lot  9,  in 
block  GO,  should-  hare  been  inventoried  as 
the  separate  property  of  Samn^  Mason;  and 
disposing  of  the  demand  for  nnta  oC  ttie 
separate  property,  as  follows: 

"It  is  farther  decreed  that  the  $261.22  for 
rent,  from  November  6,  IfiOS*  to  March  6, 1910, 
is  re^eeted,  for  the  rMwon  that  the  separate 
property  condstod  of  nnlmproTed  lots,  the  oaild- 
inea  and  improTementa  thereon  being  and  be- 
longing to  defendant  in  whlcb  plainnff  has  no 
interest,  and  that  a  fair  rent  for  the  same 
vonld  be,  for  said  share  of  plaintiff,  the  sum  of 
^0,  which  Mid  amount  was  dul;  tendered  In 
coart.  It  is  further  decreed  that  defendant 
herein  pay  and  acoonnt  to  plaintiff  herein,  from 
Jone  6,  1010,  for  rent  of  the  Orowley  fnniltnre 
store  at  a  rental  of  $35  per  montb,  and  for 
rent  of  the  cigar  stand  at  a  rental  of  |B  per 
month,  making  a  month^  rental  of  S41  per 
mouth,  and,  of  the  said  amount  of  S4l,  that 
plaintiff  receive  her  share,  wbtch  is  f/st  there- 
of for  each  mcmth.  Aa  to  other  claims  of  the 
plaintiff,  they  are  rejected.  It  Is  further  de- 
creed tut  plaintiff  pay  her  share  of  the  taxes 
ami  coats  of  repairs  made  upon  the  property 
aforesaid.  It  is  further  decreed  tliat  defendant 
pay  an  costs,  except  as  to  tlie  partition,  which 
are  to  be  paid  pwqwrtionately."^ 

1.  There  !■  no  ertdenee  In  ttw  ncord  as  to 
the  <Uapo8ition  tliat  ftufind  Naaon  made  of 
tlie  prooeeda  of  his  leparate  property,  sold 
after  his  murlagtt  to  defisndant  The  sales 
were  made  In'  ISM,  1898,  and  Janoary,  1899, 
respecttvely,  and  he  died  In  April,- 1880,  leav- 
ing flSl  cash  on  hand,  to  which  were  added 
93SL3S  collected  by  the  widow  frtnn  notes 
and  open  accounts,  referred  to  hi  the  faiTtm- 
tory  as  belonging  to  the  commimity. 

[1]  The  case,  as  to-  the  demand  that  the 
community  be  held  liable  for  the  amounts 
so  received  is  not  distinguishable  from  oth- 
ers in  which  it  has  been  held  that.  In  order 
to  sustain  such  demand.  It  must  be  proved 
that  the  amounts  were  expended  for  the  ben- 
efit of  the  community.  Stewart  v.  Pickard 
ic  others,  10  Rob.  18;  Depas  v.  Biez,  2  La. 
Ann.  44;  Succession  of  Viand,  11  La.  Ann. 
207;  Belalr  v.  Dominguez,  26  La.  Ann.  005; 
Succession  of  Bollinger,  30  La.  Ann.  193; 
Succession  of  Foranan,  38  La.  Ann,  700; 
Success  Ion  of  Brranx,  38  La.  Ann.  728 ;  Suc- 
cession of  Rhodes,  30  La.  Ann.  473,  2  South. 
36;  Heirs  of  Gee  v.  Thompson  &  Bums,  41 
La.  Ann.  348,  6  South.  648;  Succession  of 
Lyons,  60  La.  Ann.  6S,  23  South.  117. 

In  the  cases  of  Sac.  of  iCldd,  61  La.  Ann. 
1100,  ae  Sonth.  74;  Sua  of  Cormier,  62  la. 
Ann.  881.-  S7  Sonth.  286]  Sne.  of  Kletaiert, 
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126  La.  549,  61  South.  584,  relied  on  by  plain- 
tiff, it  was  held,  merely,  that  where  the  evi- 
dence is  sufficient  to  Justify  the  conduslou 
that  the  separate  funds  of  the  husband  have 
been  used  for  the  benefit  of  the  community, 
his  separate  estate  should  be  credited  for 
the  amount  of  such  funds. 

2.  There  is  no  doubt  that,  for  lot  2  and 
the  southern  two-thirds  of  lot  9  in  block  60. 
Nason,  after  his  marriage,  gave  in  exchange 
th^  northern  one-third  of  lot  10,  in  the  same 
block,  which  was  his  separate  property,  and 
that  he  also  gave  $65  "In  order  to  equalize 
the  value  of  hla  property  •  •  •  exchang- 
ed." The  transaction  may,  however,  be  none 
the  less  an  exchange  althongb  a  balance  was 
paid  in  money.  0.  C.  2666.  The  evidence 
shows  that,  for  the  whole  of  lot  10,  Nason 
In  1888  paid  flOO,  and  that  for  the  whole  of 
lots  2  and  9  Carver  &  Frankel  (with  whom 
the  ext^nge  was  made)  in  February,  1891. 
paid  $160.  It  may  therefore  be  assumed 
that,  when.  In  April  following,  lot  2  and  two- 
thirds  of  lot  9  were  conveyed  to  Nason,  the 
property  so  convejred  was  worth  $125;  and 
we  also  assume  that  the  one-third  of  lot  10, 
conveyed  by  Nason  In  exchange  was  at  that 
time  worth  $126,  less  the  $66  given  to 
eqnalice  the  values  or  $70;  so  that  the  major 
part  of  the  value  given  by  Nason  consisted 
of  his  separate  real  estate. 

In  NewBon  v.  Adams,  8  La.  231,  it  was  held 
that: 

"Where  paraphernal  property  of  the  wife  Is 
given  in  exchange,  that  received  In  place  of  It 

Jftrtakes  of  the  same  character"  (syUabus) ;  Mr. 
astioe  Matthews  saying  in  the  opinion:  "Po> 
thier,  Coutracta  of  Sale,  part  7,  No.  9,  states  It 
to  be  one  of  the  prindpal  effects  of  an  exchange 
that  the  thing  la  subrogated  in  foil  right  to  that 
which  was -alienated;  subrogatum  ospit  natn-. 
ram  aubrogati.'' 

In  LawBon  r.  Blpl^,  17  La.  238.  It  was 
held  (quoting  from  the  syUnbns);  '  ' 

•THien  the  title  to  property  brought  In  mar- 
riage was  In  the  party,  although  not  paid  for. 
It  became  his  aeparate  property,  and  remain- 
ed such  at  the  dissolution  of  the  community. 
Slaves  received  during  marriage  by  one  of  toe 
spouses  in  exchange  or  In  payment  of  money 
due  him  on  his  separate  and  Individual  sight 
do  not  become  community  property." 

In  Per<7  v.  Percy,  9  La.  Aim.-  184,  It  was 
held  that  a  slave  received  In  Mississippi  by  a 
wife  (who  afterwards  with  her  husband  re>  .. 
moved  to  this  state)  in  exchange  for  one ' 
owned  by  her  at  the  time  of  her  marriage 
became  her  paraphernal  property. 

In  Troxler  et  aL  v.  Golley,  Sheriff,  et  aL, 
S3  La.  Ann.  4S8j  it  was  held  (quoting  the 
syllabus) ; 

"Property  acquired  by  an  heir  at  a  partition 
sale,  and  paid  for  by  means  of  his  heritable 
share,  Is  bis  separate  property,  and  does  not 
fall  into  the  community  of  acquets  and  gahii^  as 
property  acquired  during  marriage." 

In  the  course  of  the  oidnlon  In  the  oaae 
thus  cited,  it  was  said: 

"In  Bnbstan<<e,  this  general  interest  in  aB  the 
yroptrty  of  tiW'Saccession,  tin  tt^  may  be  said 
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to  exchange,  by  the  effect  of  these  ptoceedingB, 
<or  the  spedflc  thins  he  receives  aa  the  result 
of  them.  *  *  *  If  it  be  as  exchange,  there 
can  he  no  qneatton  that  property  received  in 
exchange  for  separate  property,  whether  of  a 
hnsband  or  wife,  ia  of  the  same  identical  char- 
acter as  that  ffiven  for  it  [Newson  v.  Adams] 
8  Ia.  238;  {Puc?  t.  Pmi  9  U.  Ann.  18S.*' 

We  tbwtfore  conclude  that  tbe  lot  3  and 
the  Bontbon  two-thirds  of  lot  9,  acquired  by 
Nason,  In  the  ezduuig^  became  his  separate 
property,  and  tbat  bla  saparate  estate  Is  tto 
debtor  of  the  commnnltr  for  fbe  dUEerenoe, 
of  $6S,  paid,  daring  the  exlstoice  ot  tbe  com- 
munity, in  order  to  equalize  the  Talnes. 

8.  Lota  1  and  2,  and  the  sonthem  two- 
thirds  of  lot  0,  Inventoried  as  community 
property,  were  appraised  together  at  $1,010, 
from  which  $40  was  dedncted,  leaving  the 
appraisement  at  $1,000.  There  are  two  wit- 
nesses who  testify  that  tbe  property  was 
worth  $2,400  and  $2,600,  respectively. 

We  ^uld,  however,  be  disposed  to  accept 
the  appraisement  as  made  by  the  officers  of 
tbe  court,  were  it  not  that  the  record  con- 
taine  conciosive  evidence  tliat  their  appraise- 
ments were  too  low.  Thus,  on  January  31, 
18d9,  Nason  sold  a  lot  measuring  28x100  feet 
off  the  north  side  of  lot  16,  and  as  lot  16 
measured  60x100  feet,  there  was  left,  by  tbe 
side  of  the  lot  tbat  was  sold,  a  lot  measuring 
27x100  feet,  which  a  few  months  later,  was 
appraised  in  tbe  Invoitory  at  $1,250.  We 
are  therefore  of  opinion  that  lot  1,  in  block 
60  (which  is  the  only  one  of  the  three  In  the 
valuation  of  which  the  plalntUF,  in  view  of 
the  conclusion  heretofore  reached,  is  inter- 
ested), should  be  held  to  have  been  worth, 
with  such  Improvements  as  were  on  It,  $800, 
thoQgb  we  are  sadsfled  that  Uie  (original  ap- 
pralsemoit  was  made  with  no  ftandnlent 
pnrpossw  , 

4.  In  the  inventory  filed  by  ber,  deCandaiit 
attributes  the  ownership  of  tbe  Improve- 
ments, placed  by  the  community  on  tbe  sep- 
arate property  of  her  deceased  husband,  to 
hla  separate  estate,  and  makes  a  charge,  In 
teTor  of  the  community  and  against  that 
estate,  for  the  enhanced  valne  of  the  latter, 
cesultlng  from  sndi  Improvements,  which 
was  the  proper  view  to  take  of  tbe  matter. 

"It  Is  settled  that  the  recompense  due  by 
Chs  sepaiate  estate  of  the  wife  for  improve- 
ments placed  thereon,  during  marriage,  at  the 
c^nse  of  the  commtmity.  Is  the  enhanced  val- 
ue resulting  to  her  separate  estate,  from  the  im- 
provements, at  the  date  of  the  dissolution  of  the 
community.^  Succesdon  of  Both,  88  La.  Ann. 
540  (syllabus). 

[4]  "Improvements  erected  during  marriage  on 
the  separate  property  of  one  of  the  sponses,  even 
thoogh  made  with  community  funds,  belong  to 
the  owner  of  the  eoll,  subject  only,  to  the  duty 
of  paying  to  the  community,  at  its  dissolution, 
the  enhanced  value  of  the  property,  resulting 
therefrom."  Dillon  v.  Dillon,  K  La.  Ann.  92 
(syllabus). 

*Trhe  sepants  estate  cannot  l>e  chaired  with 
the  cost  of  Improvements,  but  only  with  the  en- 
hanced value  of  the  property.  0.  0.  art  2408 : 
(Depas  T.  Bie4  2  La.  Ann.  48;  (SucosBsioa  of 


.HcCHelland]  14  La.  Ann.  768;  [BnooMsIra  oS 
Roth]  83  La.  Ann.  640." 

Succession  of  Boyer,  86  La.  Ann.  000;  Sea, 
also,  Sims,  Tutrix,  v.  BUlington,  60  La.  Ann. 
968,  24  South.  637. 

It  Is  evldait,  therefore,  that  plalntUt  la 
entitled  to  receive  her  proportionate  share 
of  the  revenue  derived  from  the  property 
belonging  to  her  father's  estate  whether  im- 
proved at  the  expense  of  the  community  or 
otherwise,  subject  to  the  obligation  of  the 
estate  with  respect  to  the  rebnbnrsement  of 
the  comnnmit7  as  stated  In  tiM  above  qnoted 
cases. 

6.  It  Is  conceded  that,  from  tbe  fomitnre 
stor^  m  lot  16,  and  fnmi  a  tenant,  Pete, 
on  lot  10  (which  lots  are  admitted  to  belong 
to  the  B^iwrate  estate  of  Samuel  Nason)  de> 
fendant  collected  rents  from  November  6, 
1006 — from  the  furniture  stores  at  the  rate 
of  $36  a  month,  op  to  May  1,  19J0,  less  two 
months  when  the  building  was  vacant,  and 
thereafter,  at  the  rate  of  $^  per  monUi,  up 
to  the  time  of  tbe  trial,  say,  June  6,  1810; 
and,  from  Pete  at  the  rate  of  $8  a  month 
from  NovembOT  6,  1906,  to  the  time  of  the 
trial;  and  plaintiff  la  oitttled  to  recover 
T/ss  of  the  amount  so  collected,  with  reeei^ 
vatlon  of  ber  rights  with  recqpect  to  other 
amounts  whl^  hare  dnce  been  collected 
from  said  property,  or  from  the  lot  2  and 
tbe  sontta^n  tw«Kthlrds  of  lot  ^  In  Uodc  BO, 
subject  to  her  obligation  to  contrlbnte  In 
like  proportion,  to  Uie  reUnbarsunent  of  the 
amount  expended  In  iwiwf '"^"g  and  paying 
taxes  on  said  property. 

6b  evMenoe  In  ngatd  to  the  disbarae- 
ments  made  deftpdant  on  account  of  the 
propw^  In  anestloB  Is  not  as  foU  as  It 
ml^  be^  but  aa  plaintiff  (tfirough  ha  eom^ 
sel)  admits  the  paymmt  of  certain  bills  there 
la  no  good  reason  why  aa  to  tbem.  then 
should  not  be  jadgment,  at  this  tinier  and  as 
to  other  similar  claims,  including  taxes,  we 
think  the  mattw  should  be  left  open  for  fur- 
ther looof  on  the  consummation  of  tbe  par- 
tition. The  bUla  admitted  are  aa  follows: 
Tbomaa,  $8.36;  OUbert.  $1.60;  Marx,  $144.- 
76;  Thomas,  $17.87;  Thompson,  $22.60; 
Fontenot.  $7.86— total,  $207.07. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that.  In  so  far  as  the  Judgment  ap- 
pealed firom  directs  tbe  partition,  by  lldta- 
tton,  of  tbe  southern  two-thirds  of  lot  10 
and  the  southem  27  feet  of  lot  16,  In  block 
60,  of  the  city  of  Crowley,  and  In  so  far  aa 
it  rejects  plaintiff's  demand  that  tbe  com- 
munity lately  ftTWH^g  between  Samuel  Na- 
son and  defendant  sbjill  further  account  for 
m<meys  received  by  said  Kason  from  sales, 
during  the  existence  of  said  community,  of 
his  separate  property,  and  in  so  far  as  it 
condemns  tbe  dtfendant,  Mrs.  Jessie  B.  Fre- 
ville^  with  respect  to  the  costs  of  this  litiga- 
tion, said  Judgment  be  affirmed.  It  Is  fur- 
ther adjudged  that,  in  all  other  respects, 
said  Judgment  be  innnllaJi  avoided,  and  ze- 
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rersed,  and  that  then  navr  be  Judglnent  In 
fovor  of  plaintiff  decreeing  lot  2  and  the 
soQthern  two-thirds  of  lot  0  In  block  60,  in 
the  of  Crowley,  to  hare  been  the  sepa- 
rate property  of  her  late  father,  Samuel  Na- 
son,  together  with  all  the  Improvements 
thereon,  aa  also  all  the  ImproTements  on  the 
■ontbexn  two-thirds  of  lot  ip^  and  the  south- 
em  27  feet  of  lot  Ut»  of  said  Uocfc  sa  In 
the  city  of  Orowley;  decreeiiu  all  of  said 
lots  or  parts  of  lots,  and  Improvements,  to  be 
now  owned  defendant,  Mrs.  Jessie  B. 
Freville,  and  her  three  children,  Ella.  Plain- 
tiff  herdn,  and  Bdna  and  Irma  minora.  In 
the  proportions  ot  i  Vi*  to  said  Mrs.  Freville 
and  Vis  to  each  of  said  children;  decrowns 
that  the  whole  of  said  property  be  sold  In  the 
manner  provided  by  law,  in  ordor  to  vBect  a 
partition;  and  that  the  parties  be  referred 
to  the  proper  ofBcer,  to  be  designated  by  the 
district  CO  art,  for  the  consummation  of  the 
same.  It  is  further  adjudged  that  the  valu- 
ation of  lot  1,  of  block  64),  in  the  city  of 
Crowley,  as  appearing  upon  the  Inventory 
in  the  succession  of  Samuel  Nasdn  and  in 
the  adjudication  of  the  community  property 
to  the  Burvivicg  widow,  defendant  herein, 
be  Increased  to  $800,  and  tliat  said  def^d- 
ant  account  to  plaintiff  for  her  interest  in 
said  lot  upon  that  basis.  It  Is  further  ad- 
judged tliat,  in  the  consummation  of  said 
partition,  said  defendant  account  to  plaintiff 
for  *118.38,  being  t/„  of  |fl08.84,  which 
amonnt  is  held  to  be  the  total  of  the  rents 
collected  by  said  defendant  from  the  por- 
tions of  said  lots  10  and  IS  in  block  SO, 
heretofore  mentioned,  between  November  5, 
1906,  and  June  6,  1910.  It  la  farther  ad- 
judged that  in  said  partition  plaintiff  ac- 
connt  to  defendant  for  $40.23,  being  t/s«  of 
$207.07,  which  amount  defendant  Is  found 
to  have  disbursed  In  maintaining  and  paying 
taxes  on  the  property  In  qneetton.  It  is  fur^ 
filer  adjudged  that  the  right  of  plaintiff  be 
reserved  to  demand  and  r0covw  In  said 
partition  such  farther  amounts  as  may  be 
due  bar  on  acoonnt  of  raoto  collected  by  de- 
fendant, and  that  the  right  be  reserved  to 
said  defendant,  rtmllarly,  to  demand  and  re- 
cover, meb  farther  amounts 'aa  may  be  due 
her  <m  account  of  dlabnrsements  made  by 
tier  for  the  maintenance  of,  or  In  paying  tax- 
es on,  the  property  in  question;  or  by  rea- 
son of  the  enhanced  value  of  said  property, 
resulting  from  improvements  placed  there- 
on At  the  expense  of  the  formerly  existing 
community  between  her  and  the  late  Sam- 
uel Nason;  or  by  reason  of  the  expenditure 
of  community  funds  as  "boot,"  In  the  ex- 
change of  the  separate  property  of  said  Sam- 
uel Nason  for  other  property  acquiring  the 
same  status.  It  Is  farther  adjudged  that 
defendant  Mrs.  Jessie  B.  Freville  pay  the 
costs  of  this  appeal. 


(129  La.) 
No.  19,215. 
STATE  V.  JENKINS  et  aL 
In  re  JENKINS. 
(Supreme  Court  of  Looisiana.   Jan.  2,  1912.) 

(SyUahiu  fiy  the  Court.) 

BfANDAicns  ({  61*)— Admission  to  Bah^ 

The '  fact  that  a  person  charged  with  a 
capital  offense  supports  bis  application  hy  the 
ex  parte  affidants  of  two  other  persons,  tend- 
ing to  establish  an  alibi,  does  not  so  rebot,  or 
destroy,  the  presumption  arising  from  the  ac- 
tion of  the  grand  Jury,  In  finding  the  bill  of  in- 
dictment, as  to  make  it  the  plam  legal  dn^  of 
the  judge  of  the  district  court  to  admit  the 
accused  to  bail,  and  this  court  will  not  Issue 
the  writ  of  mandamus  directing  him  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
De&  Dig.  8  61.*] 

Trait  Jenkins  and  others  were  charged 
with  arson,  and,  on  refusal  of  bail,  Johu 
Jenkins  applies  for  writs  of  certiorari  and 
mandamus.  Denied,  and  proceedings  dis- 
missed. 

Carter  9t  Carta,  for  relator. 

MONROE,  J.  Belator,  having  been  charg- 
ed with  setting  fire  and  burning  In  the  night- 
time the  house  In  which  Oliver  Williams 
and  his  family  were  then  residing  and  lodg- 
ing, asked  to  be  admitted  to  ball,  and,  his 
request  having  been  refused,  he  prays  that  a 
writ  of  mandamus  Issue  commanding  the 
judge  a  quo  to  grant  it.  The  Judge,  made 
lespondoit,  answers  as  follows: 

"Relator  relies  on  two  affidavits,  made  by 
deputy  sheriffs  which,  if  true,  would  show  an 
alibi.  Aa  alibi,  after  indictment  is  found.  Is  a 
defense  to  be  heard  at  the  trial  of  the  case. 
No  doubt,  the  grand  jury,  in  finding  the  in- 
dictment In  this  case,  heard  all  proper  evi- 
dence on  this  Question  of  fact,  and  that  the 
district  attorney,  during  the  trial  of  the  case, 
will  offer  prooi  on  this  quesdon  of  an  alibi. 
It  would  be  a  dangerouB  precedent  for  any 
conrt  to  establish;  I.  e.,  to  give  a  part?  bau 
on  the  strength  of  two  affidants  which  are  not 
legal  testimony.  The  power  to  grant  bail  is 
never  exercised  after  an  indictment  by  the 

grand  jury.  The  reason  Is  that  the  testimony 
eard  by  the  grand  jurors  is  not  written  and 
cannot  be  disclosed,  and,  consequently,  cannot 
be  looked  Into  by  the  Judge,  who  must,  neces- 
sarily, regard  the  condusion  of  the  grand  jury 
as  too  great  a  presaiiq>tion  of  the  gnilt  of  the 

Srisoner  to  bail  him.  State  ex  reL  Hunter  v. 
irewster,  86  La.  Ann.  605;  State  ex  rel.  Rice 
Butler,  40  I^  Ann.  S  [3  South.  8601;  JSute 
ex  rel.  Strickland  v.  Criminal  SherifE]  41  La. 
Ann.  678  [0  South.  827] :  [State  ex  rel.  John- 
son] 48  La.  Ann.  1407  \20  South.  892].  I  re- 
spectfully submit  John  JeoUns  is  not  entitled 
to  bail,"  etc. 

Counsel  for  relator  call  our  attention  to 
the  two  affidavits  referred  to  by  the  respond- 
ent Judge,  which  set  forth  that  the  affiants 
arrested  the  relator  on  the  evening  of  the 
night  on  which,  relator  alleges.  In  the  peti- 
tion, here  filed,  the  burning  is  said  to  have 
taken  place,  and  lodged  him  in  a  Jail,  21 
miles  distant  from  the  scene  of  the  fire;  and 
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that  he  was  not  rdeased  until  the  next  da;, 
and  did  not  return  to  the  scene  of  the  fire 
until  the  next  afternoon.  Counsel  also  call 
onr  attention  to  article  12  of  the  Constitu- 
tion, which  proTides  (inter  alia)  that  "all 
persons  shall  be  bailable  by  sufflclent  sure- 
ties, unless  for  capital  offenses,  where  the 
proof  Is  evldwt  or  presumption  great."  etc. 

As  relator  la  charged  with  a  capital  of- 
fense, the  questloa  presented  for  decision 
is  whether  the  two  affidavits  relied  on  by 
him  so  entirety  rebut  the  presumption  of 
guilt  arising  from  his  Indictment  by  the 
grand  Jury  as  to  make  It  the  plain  legal  dnty 
of  the  respondent  to  admit  him  to  ball? 
That  question  la  answered  In  the  negative 
by  the  authorities  to  which  we  are  referred 
by  the  respondent.  In  the  case  first  cited, 
Mr.  Justice  Bfannlng,  aa  tbe  organ  of  this 
court,  said: 

"The  fact  that  a  grand  Jury  has  found  a  bill 
against  a  person  for  a  capital  offense  is,  of  It- 
self, a  snffldent  presnmption  of  guilt  to  pre- 
dode  any  inquiry  into  the  merits  of  the  pris- 
oner's case  upon  a  habeas  corpus.  And  this 
in  no  respect  trenches  upon  that  fundamental 
rule,  which  lies  at  the  root  of  crimiaal  law 
and  jurisprndence,  that  every  one  is  presumed 
to  be  innocent  until  be  Is  proved  to  have  been 
coil^.**  State  ex  reU  Hunter  r.  Brewster, 
Sheriff,  85  la.  Amu  60& 

And,  In  tbe  next  case  cited,  Mr.  Justice 
Poche,  speaking  for  the  court,  said: 

"Under  the  proviBlons  of  section  841  of  the 
Revised  Statutes,  the  crime  of  arson,  as  charg- 
ed against  relator.  Is  punishable  by  death, 
hence,  It  is  a  capital  offense.  •  *  *  Criminal 
jurisprudence  has,  long  since,  settled  the  rule 
that  an  indictment  furoishes  absolute  evidence 
that  tbe  proof  is  evident  and  tbe  presumption 
great  as  regards  the  i^ht  to  bail."  State  ex 
rel.  Bice  v.  Sheriff,  40  La.  Ann.  4,  8  South.  SSI 
(dtlng  authorities). 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  relator's  application  be  denied  and 
this  proceeding  dismissed,  at  the  coat  of 
the  rdator. 


(129  La.) 
No.  18,61». 

GULF  BEFINING  CO.  OP  LOUISIANA  v. 
JEEMS  BAYOU  HUNTING 
&  FISHING  CLUB. 

(Supreme  Court  of  Louisiana.  Jan.  16,  1912.) 

(Bytlaliu  hif  tJie  Court.) 

1.  Advebsx  Possession  {%  101*)— Opekation 
and  estbot— cokstbccnvb  possession. 
Where  one  acquires,  though  at  the  same 
time  and  from  the  same  person,  distinct  and 
widely  separated  tracts  of  land,  and  takes  ac- 
tual possession  of  one  or  more  of  them,  tbe 
rule  that  possession,  under  title,  of  part  of 
an  estate  Is  poasession  of  the  whole  baa  no 
application  to  tbe  tracts  not  actually  taken 
poBsession  of.  That  rule  applies,  and  is  con- 
fined in  its  application,  to  property  so  situated 
ns  to  be  within  a  common  boundary,  or,  at  all 


events,  to  proper^  known  and  recognised  as 
constituting  a  single  estate. 

[Ed.  Note.— For  other  eases,  see  Adverse 
Posseasion,  Cent  Dig.  U  Dee.  Dig.  | 

101.»J 

2.  Tenanot  in  C!ohhon  (f  20*)  — Mutdai. 
Bights  or  Gotenantb  —  Aoquismon  or 

AOVEBSa  TXTLK. 

Where  property,  held  In  common  by  a 
nnmber  of  heirs.  Is  sold  for  taxes,  snd,  within 
the  delay  allowed  for  redemption,  one  of  the 
heirs  redeems  it,  or  takes  tule  uom  the  tax 
purchaser.  In  the  form  of  a  sale,  he  acquires  no 
greater  interest  than  he  had  before,  save  that 
he  has  a  claim  against  his  co-owners  for  reim- 
bursement of  his  outlay. 

[Ed.  Note.— For  other  case%  see  Tenancgr  in 
Common*  Genb  Dig.  H  61,  62;  Dec  I^.  S 
20.*] 

3.  Tenanot  in  Coiofon  (}  85*}-^Biann  and 

LlABIUTIXa  AS  TO  THXBO  PEBBONS. 

Where  a  co-owner  has  taken  title  to  the 
property  held  in  common,  at  tax  sale,  or  under 
any  drcumstances  aa  a  consequence  of  which 
the  transaedon  bmrei  to  the  benefit  of  Us  co- 
owners,  as  well  as  himself,  and  years  after- 
wards appears  before  a  notary  solev  as  an  heir, 
and,  acting  as  such,  declares  that  he  relinquish- 
es his  rights  in  the  property,  and  ratifies  a  con- 
veyance, made  by  one  of  his  coheirs,  of  the 
whole  property,  such  relinquishment  uid  rati- 
fication do  not,  quoad  his  other  coheirs,  operate 
to  convey  the  tax  title  so  taken  by  him,  hot 
is  confined  In  Its  application  to  his  interest  as 
an  heir. 

[Bd.  Note.— For  other  eases,  see  Tenancy  in 
Common,  Dec  IMg.  |  8S.*] 

Appeal  ttom  First  Judicial  District  Court, 
Parish  of  Caddo;  A.  J.  Murff,  Judge. 

Action  by  the  Gulf  Beflnlng  Company  of 
Louisiana  against  the  Jeems  Bayou  Hunt- 
ing &  FlBhlng  Glab.  From  a  Judgment  for 
plalntlflf  dtfoidant  iwpeala.  Afllrmed. 

Blanehard  ft  Barret  ft  Smltb  and  Alexan- 
dtf  ft  WUUiuKm,  fta  appellant.  D.  Edmrd 
Greer  and  Thlgpen  ft  Her^  (F.  OL  Proctor, 
of  counsel),  for  aiv^flfc 

Statement  of  the  Gaie. 

MONBOE,  J.  Plaintiff  alleges  that  It  Is 
the  owner  of  an  undivided  one-fourth  in- 
terest In  the  N.  W.  ^  of  section  20,  town- 
ship 20  north,  range  16  west,  In  Caddo  par- 
ish, and,  after  setting  forth  its  title,  fur- 
ther alleges  that  defendant  "claims  to  be 
the  owner  of  said  property,"  and  that  nei- 
ther It  nor  defendant  Is  In  jHwaession;  and 
it  prays  that  defendant  be  cited,  and  that 
It  have  Judgment  decreeing  it  to  be  the  own- 
er of  the  interest  described,  and  decreeing  a 
partition  of  the  property  In  Idnd,  and  putting 
It  in  possession  of  the  part  that  may  be 
allotted  to  It  Defendant  filed  an  exception, 
alleging  actual  possession  for  more  than  a 
year,  and  praying  that  plalntlft  be  relegated 
to  "a  regular  petitory  action,"  which  ex- 
ception, having  been  referred  to  the  merits, 
it  answered,  setting  up  title  to  the  entire 
tract,  pleading  tbe  prescription  of  8  and  10 
years,  and  praying  that  plaintiff^  donand  be 
rejected. 
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Omitting,  for  the  present,  certain  aliena- 
tions, to  wbich  we  wUl  refer  hereafter,  It 
appears  that  the  quarter  section  of  land 
here  In  question  was  owned  by  Stephen  D. 
Pitts  and  his  wife,  Ann,  as  community  prop- 
erty, and  that  they  died  (the  last  of  the  two 
about  1883),  and  were  succeeded  In  title  by 
their  sons,  T.  H.  Pitts,  R.  D.  Pitts,  and  R. 
L.  Pitts:  that  T.  H.  Pitts  died  in  ISH,  and 
was  er^tually  succeeded  in  title  by  his 
daughters,  SalUe  (who  became  Mrs.  Austin) 
and  Lucy  (who  became  Mrs.  Jocelyn);  that 
B.  li.  Pitts  died  In  lOOC,  and  was  succeeded 
In  title  by  his  sons  S.  D.  Pitts,  A.  0.  Pitts, 
A.  li.  Pitts,  and  T.  H.  Pitts;  that  R.  D.  Pitts 
died  in  1905,  and  was  succeeded  in  title  by 
bis  daoghter  Annie  (Mrs.  Graham)  and  his 
son,  L.  jr.  Pitts;  so  that.  If  there  had  been 
no  alienation,  the  land  wo|iId  now  be  owned 
by  Mrs.  Austin  and  Mrs.  Jocelyn,  each  for 
one-slxtli,  aggregating  four-twelfths,  8.  D., 
A.  A.  Ii.  and  T.  H.  Pitta,  each  for  one- 
twelfth,  aggregating  foor-tw^tba,  and  Mrs. 
Graham  and  Lb  J.  Pitta,  each  for  one-sixth, 
Bggr^atlng  four-twelfths. 

Referring  now  to  the  alienations,  we  find 
that  on  November  1,  1886,  the  land  In  ques- 
tion was  registered  as  forfeited  to  the  state 
for  the  taxes  of  1885,  assessed  to  the  succes- 
sion of  Mrs.  Ann  Pitta.  On  June  S,  1889.  it 
was  sold  to  Benjamin  &  Barron  for  the  tax* 
ea  of  1888,  similarly  assessed;  and,  within 
the  12  months  allowed  for  redemption,  to 
wit,  on  May  21.  1880,  Benjamin  &  Barron 
conveyed  "such  title  as  they  received"  to  R. 
D.  Pitts;  but,  so  far  as  we  are  informed  by 
the  record,  the  deed  executed  by  the  partlea 
was  never  recorded.  On  September  29,  1895, 
Mrs.  Austin  paid  into  the  state  treasury  the 
sum  of  $4.60,  as  the  amount.  Including  In- 
terest, penalties,  and  costs,  dne  for  the  taxes 
of  1886,  and  obtained  from  the  State  Audl- 
tor  a  certificate  of  redemption,  as  against 
the  forfeiture  for  said  taxes,  which  ha<:^ 
been  registered  on  November  1,  1886.  On 
May  8,  1899,  Mrs.  Austin  executed  an  in- 
stmment,  purporting  to  be  a  sale  of  said 
quarter  section,  together  with  a  quarter 
section  In  another  range  and  township,  to 
S.  N.  Kerley  and  the  Jeems  Bayou  Fishing 
&  Hunting  Club;  and  nearly  16  years  later, 
to  wit.  on  March  3.  1906.  R.  D.  Pitts  execut- 
ed an  Instrument  reading,  in  part,  as  follows: 

"Before  me  *  *  *  personally  appeared 
R.  D.  PItti,  •  •  •  who  declared  •  •  • 
that  he  is  one  of  the  three  heirs  of  Stephen  D. 
and  Mrs.  Ann  Pitts,  and,  as  such,  that  he  did, 
by  these  presents,  waive,  relinquish  and  re- 
noonce  In  xavor  of  S.  N.  Kerley  and  the  Jeems 
Bayon  FfsUng  ft  Bunting  Club  *  *  *  all 
Us  right,  title  and  Interest  in  and  to  the  fol- 
lowing described  property:  [describing  the 
property  that  bad  bean  eonveyed  to  Kerley  by 
kt^Aiistin].'' 

The  consideration  of  this  transfer  and 
waiver  la  this,  to  vrtt: 

*Trhat  said  Pitts  has  a  like  waiver  of  Interest 
to  other  lands  from  the  heirs  of  Stephen  D. 
and  Ann  Pitts,  deceased,  and  he  desires  here 
to  ratify  aad  eonfiim  the  sale  of  this  particnisr 


property,  by  his  niece,  Mrs.  Sallls  Aastin,  to 
S.  N.  Kerlej,  •  •  •  and  by  said  Kerley 
sold,  or  agreed  to  be  sold,  to  the  said  Fishing 
&  Hunting  Club;  his  niece  aod  the  other  heirs 
of  Stephen  D.  and  Mrs.  Ann  Pitts  having  rati- 
fied and  confirmed  the  transfer  made  by  him  of 
another  piece  of  property  belonging  to  the  suc- 
cession of  said  Stephen  D.  and  Mrs.  Ann  Rtts, 
bis  mother. 

"The  said  Pitta  further  states  that,  while 
there  has  been  no  written  partition  between 
the  b^  of  Stephen  T>.  add  Idrs.  Ann  Htu, 
there  was  an  understanding  and  agreement  be- 
tween them  as  to  a  division  of  the  property, 
and  that  the  property  herein  described  has  been 
set  aside  to  Mrs.  Sallie  Austin,  who  sold  it 
to  3.  N.  Kerley,  and,  by  said  S.  N.  Kerley  was 
transferred,  or  agreed  to  be  transferred,  to 
the  Jeems  Bayou  Fishing  &  Hnntins  Club,  and 
that  it  was  his  purpose  and  intention  to  here 
ratify  and  confirm  tfala  sale  to  said  Kerley, 
above  referred  to,  and  to  waive  and  renounce 
in  favor  of  said  Kerley  and  the  said  Fishing  ft 
Hunthig  Clab  all  rights  title  and  Interest  In  said 
property." 

On  April  12,  1907,  the  defendant  herein 
obtained  an  order,  In  the  United  States  Dis- 
trict Court  for  the  Western  district  of  this 
state,  lu  the  matter  <tt  the  bankruptcy  of 
S.  D.  Pitts,  who,  as  one  of  the  four  sons  ot 
R.  Zi,  Pitta,  had  Inherited  an  undivided  one- 
twelfth  Interest  In  the  property,  »]oIn- 
Ing  Hie  trustee  from  aeUlng,  as  betonging  to 
the  estate  of  the  bankrupt,  the  undivided 
one-twelfth  Interest  In  S.  W.  fracttonal  % 
of  section  lOv  Tp.  B.  16,  and  the  undivid- 
ed one-eighth  interest  In  the  B.  )i  of  the  N. 
W.  and  the  nndivlded  one-twelfth  Inter- 
est In  the  W.  )i  ot  the  N.  W.  of  section 
20,  Tp.  20  N.,  R.  15  W.,  which  order  appears 
to  have  been  obtained  upon  a  finding  by  the 
court  that  defendant  was  tba  owner  of  the 
whole  of  aald  sectlona  10  and  20;  and  ap- 
parently npon  the  &ct  that  the  property 
which  the  tmstee  was  thus  prohibited  from 
selling  was  scheduled  as  belonging  to  the 
estate  of  the  bankrupt  Why  the  Interest 
of  the  bankrupt  In  the  land  In  section  20 
should  have  beea  described  as  It  was  is  not 
explained,  since  the  Interest  that  he  in- 
herited from  his  father  was  one-twelfth  of 
the  quarter  section,  and  not  one-eighth  of 
the  E.  %  and  one-twelfth  of  the  W.  %,  which 
together  make  five  forty-eighths,  or  one  for- 
ty-eighth more  than  the  bankrupt  had  inher- 
ited. 

Assuming  that  defendant  has  acquired  the 
interests  In  said  property  which  were  in- 
herited by  Mrs.  Austin,  R.  D.  Pitts,  and  Mrs. 
Jocelyn,  It  has  obtained  title,  in  that  way,  to 
three-fourths  of  the  whole;  thus:  Mrs.  Aus- 
tin, two-twelfths,  R.  D.  Pitts,  four-twelfths, 
Mrs.  Jocelyn,  two-twelfths,  S.  D.  Pitts,  one- 
twelfth,  total  nine-twelfths  or  three-fourths. 
The  remaining  one-fourth  Interest  was  in- 
herited by  A.  O.,  A.  L.,  and  T.  H.  Pitts  (sons 
of  T.  H.  Pitta,  and  brothers  of  S.  D.  Pitts, 
bankrupt),  and  was  sold  by  them  to  plaln- 
titr,  by  two  acts  of  date  October  30,  1908, 
and  duly  recorded.  There  was  Judgment  in 
the  district  court  in  favor  of  plalntU^  and 
defendant  prosecutes  the  appeal. 
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Opinion. 

[1]  Tba  prescrlpUon  of  10  years  pleaded 
by  defendant  Is  abandoned,  and  that  of  3 
years  would  be  of  value  only  In  the  event  of 
its  being  found  that  defendant  acquired 
rights  under  the  tax  title  conveyed  by  Ben- 
jamin &.  Barron  to  8.  D.  Fltta.  The  claim 
of  possession,  set  up  in  order  to  compel  plain- 
tiff to  resort  to  a  petitory  action,  proper.  Is 
but  vaguely  pressed,  and  Is  without  merit 
It  rests  upon  the  proposition  that  defendant, 
having  purchased  a  quarter  of  section  10  in 
one  township  and  range,  and  a  quarter  of 
section  20  In  another  township  and  range 
(the  two  tracts  behig  widely  s^iarated),  at 
the  same  time  and  from  the  same  person, 
and  having  gone  Into  possession  of  the  tract 
in  section  10  under  the  title  so  acquired  to 
both  quarter  sections,  such  possession,  as  to 
the  quarter  of  sectioa  20,  falls  under  the 
role  that  possession,  ooder  title,  of  part  of 
an  estate  is  possession  of  the  whole.  The 
rule  is  w^  established;  but  It  has  never 
been  applied  In  this  state  or  elsewhere,  so 
far  as  we  are  advised,  to  cases  such  as  this, 
where  a  purchaser  acquired  distinct  tracts, 
which  are  separated  from  each  other,  and 
only  takes  actual  possession  of  one  or  more 
of  them.  Article  3437  of  the  GlvU  Code,  to 
which  we  are  referred,  contemplates,  we 
think,  an  estate  Included  within  the  same 
boundary,  or  at  all  events,  known  and  rec- 
ognized as  a  single  estate;  and  the  case  of 
BemsUne  v.  Deeper,  118  Ca.  109&,i  which  la 
also  cited,  was  a  case  invoivtug  contiguous 
subdivisions  of  the  same  section.  The  ques- 
tion does  not  appear  to  have  been  hereto- 
fore presented  to  this  court;  but  we  are  in- 
formed, through  the  brief  of  plaintilTs  coun- 
sel, that  it  has  been  decided  by  the  courts 
of  some  of  our  sister  states  upon  the  basis 
upon  which  the  views  above  expressed  are 
predicated;  the  cases  to  which  we  are  re- 
ferred being  Stephenson  v.  Doe,  8  Blackf. 
(Ind.)  508,  46  Am.  Dec.  489;  Moses  v.  Gat- 
llfT  (Ky,)  12  S.  W.  139;  Ga.  Pine  Inv.  Co. 
T.  Holtoo,  94  Ga.  &51,  20  S.  E.  434;  Brown 
T.  Bocquin,  67  Ark.  97,  20  S.  W.  813. 

[2]  Defendant's  main  contention  Is  that, 
by  the  act  of  ratification  and  relinquishment, 
executed  by  R.  D.  Pitts  on  March  3,  1905. 
it  acquired,  not  only  the  one-third  interest 
that  be  had  inherited  as  the  heir  of  his  par- 
eata,  but  all  the  title  that  he  possessed,  and 
that  as  to  it  (a  third  person)  he  was  the 
owner  of  the  entire  property  by  virtue  of 
the  recorded  conveyance  to  him  from  Ben- 
jamin &  Barron,  the  adjudicatees  at  the  tax 
sale.  In  equity  and  good  conscience,  and  un- 
der fhe  settled  Jurisprudence  of  this  state, 
R.  D.  Pitts  was  not  the  owner  of,  and  had 
no  claim  to*  any  other  Interest  in  the  prop- 
Brty»  save  that  which  he  had  Inherited,  since 
his  acqulaUlon  of  the  title  from  the  pur- 
chasers at  the  tax  sale  Inured  to  the  benefit 
of  his  co-owners,  as  well  as  to  his  hen^t; 
and  be  Uierd);  acquired  no  greater  interest 
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than  h«  had  befm.   Bake  T.  Lm  &  BeaU, 

106  La.  482, 81  South.  M;  Bossier  T.  Herwig, 
112  lia.  645,  86  South.  667;  Alexander  et 
al.  T.  Light  et  aL,  112  La.  927.  86  South. 
806;  Dnson  et  aL  t.  Bom  et  al.,  128  La. 
633,  49  Sooth.  680^  181  Am.  St  Bep.  375: 
Robinson  t.  Lewi^  68  Ulss.  69^  8  Sonth.  258, 
10L.B.A.101.andnote,24  Am.  St  Bepi  264; 
Pitts  T.  Eerley,  126  La.  221,  62  South.  381. 

In  the  case  last  above  cited,  this  court 
said,  with  regard  to  the  Identical  convayanfie 
to  which  we  are  now  referring: 

"When  Bndi  D.  Htts  pudiased  ttom,  Sam 
Benjamin  and  Isaac  Barron,  as  adjadlcatees  at 

the  tax  sale  made  to  them  Id  ISSl,  all  rights 
which  they  may  have  acquired  therein,  he,  for 
the  benefit  of  himself  sod  bis  coheirs,  lifted  th« 
cloud  which  rested  on  their  title,  as  h^rs, 
the  adverse  claims  of  those  parties.**  Pitta  t. 
Keiley,  126  La.  237,  62  South.  286. 

[S]  Defradant's  claim  therefore  rests  np> 
on  the  proposition,  not  that  R.  D.  Pitts 
owned  more  than  a  third  Interest  In  the 
property,  or  that  he  had  the  right  to  sell 
more,  but  that  he  appeared  upon  the  public 
records  as  the  owner  of  the  whole;  and 
that,  as  he,  so  appearing,  undertook  to  con- 
vey title  to  the  whole  to  a  third  person, 
whose  rights  are  to  be  determined  solely 
by  such  appearance,  the  title  to  the  whole 
passed  the  equities  in  f&Tor  of  the  nonr^- 
l^tered  co-owners  notwithstanding. 

It  is  not  contended  that,  aa  a  matter  of 
fact  the  defendant  was  guided  by  the  public 
records,  in  so  far  as  the  tax  title  was  con- 
cerned, or  that,  at  the  time  it  accepted  the 
ratification  and  relinquishment  from  R,  D. 
Pitta,  it  bad  any  knowledge  or  suspicion  that 
the  conveyance  to  him  from  Benjamin  & 
Barron  existed,  or  had  ever  existed.  Never- 
theless, if  tb»  sltnation  were  altogether  as 
the  proposition  that  we  are  considering  as- 
sumes it  to  be,  we  are  inclined  to  think  tbat 
it  would  be  well  founded.  There  is,  how- 
ever, a  defect  In  the  minor  premise.  B.  D. 
Pitts  did  not  undertake  to  eoarvy  title  to 
the  whole  property. 

The  Instrument  that  he  encnted  b^iins 
declaring,  in  Tuunistakable  terms,  the  capaci- 
ty bi  which  be  appeared  and  was  acting; 
thus: 

"Penonally  appeared  *  *  *  B.  D.  Pitts. 
*  •  •  who  declared  •  *  *  that  he  it  ono 
of  the  three  heirs  of  Stephen  D.  and  Mr»,  Ann. 
Piits,  and,  at  [Italics  by  the  coart],  that 
he  did,  by  these  presents,  waive,  reliDquish  and 
venotince  *  *  *  al  his  ri^t  title  and  in- 
terest,"  etc. 

What  right  title,  and  Inters  did  be  thns 
waive,  relinquish,  and  renounce?  The  an- 
swer Is  plain.  He  had  Just  declared  that 
he  was  "one  of  tlie  three  htfrs"  of  his  par- 
ents, and  that  what  be  was  doliv  he  was 
doing  In^  that  capacity.  So  tbat  ttie  title 
that  he  waived,  relinquished,  and  rmioimced 
was  the  title  which  was  vested  in  him  **u 
such"  h^.  Tbat  was  the  ooly  title  ^rtOgSb, 
without  the  perpetratioa  of  a  Cnnd  npon  lUs 
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eobeira,  he  could  alienate  or  IncumtMr;  and 
that  what,  from  the  language  used,  be  ap- 
pears to  haTe  done  Is  exactly  what  he  In- 
tended to  do  Is  sustained  by  the  ptesnmp- 
tlon  tbat  be  did  not  Intend  to  perpetrate  a 
fraud.  Nor  do  we  think  that  the  defendant 
undenrtood  that  he  was  appearing  In  any 
other  capacity  or  waiving  any  other  right 
than  that  of  belr;  for  assuredly  If  It  had 
considered  that  It  was  dealing  with  him  as 
me  who  held  a  valid  title  to  the  whole  prop* 
erty  it  would  not  bare  been  satisfied  to  have 
him  appear  and  act  as  the  heir  of  an  un- 
divided one-tblrd  Interest  Nor,  if  defendant 
*  had  mipiMJsed  that  R.  D.  Pitts  had  effectlTe- 
Jr  conveyed,  waived,  or  relinquished  the  title 
to  the  whole  property,  would  1^  as  we  im- 
agine, more  tlum  three  years  later  (long 
after  the  tax  title  sbonld  have  been  made 
safe  by  the  prescription  established  by  the 
Constltntlon  of  1888),  bare  paid  Mrs.  Joce- 
lyn  flfCOO  fo;F  a  relinqnlshment  of  ber  one- 
slxth  Interest 

We  are  therefore  of  ophnion  tbat  the  case 
has  been  correctly  decided,  and  the  judg- 
ment appealed  from  is  accordingly  affirmed. 

LAND,  J.,  xecosed. 


(129  La.) 

No.  18,640;   

BAILBT  T.  LOUISIANA  *  NOBTHWBST 

a  CO.  et  aL 
(So^ne  Oonrt  of  Lonldana.  Jan.  2,  1012. 
Behearing  Denied  Jan.  29,  1012.) 

(ByUabut  fry  ih«  Gowri.) 

1.  Railroads  (!  256*)—OpaKATioN— Coupa- 
iriES  Liable  roB  Ikjubibb. 

Whether  a  railroad  company  sliall  oper- 
ate Its  road  by  itself  or  by  another  U  a  ques- 
tion for  It.  within  certain  limitB,  to  determine; 
but  the  determination  of  that  qaestioD  cannot 
relieve  it  of  the  conseouences  to  others  of 
negUgence  In  such  operation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  It  789-702;  Dec.  Dig.  {  266.*] 

2.  UAffTEB  ARD  SEHtVANT  (Sfi  96.  101, 102.  ICQ*) 
— RAILBOADS  (SS  261,  278*)  —  INJTBIEB  TO 
SEBVAIfT— iNeTBUCTIONS  TO  SBBVANT. 

A  section  foreman  In  the  employ  of  a  rail- 
road company  has  a  right  to  expect  adequate 
ioatmctions  and  Information  and  a  reasonably 
safe  place,  the  character  of  the  work  and  the 
drcnmstances  conirtdered,  for  the  discharge  of 
the  dntles  tor  which  he  Is  employed,  and,  as 
to  him,  the  negligence  of  a  licensee,  operating 
trains  over  the  road  of  snch  company  under 
contract  with  the  owner,  whereby  his  place  of 
work  Is  rendered  nnneeessarlly  daiwerons,  Is 
inpnted  to  hla  employer.  And  the  licensee  la 
also  liable  to  him  for  the  conseqaences  of  its 
negligence,  unless  the  sufferer  Is  blmBelf  guilty 
of  such  negligence  as  directly  to  contribute  to 
his  own  injuiy,  or  has  assnmed  the  risk  of  the 
negligence  of  the  other;  in  either  of  which 
cases,  both  railroad  company  and  licensee  are 
relieved. 

P!d.  Note^For  oUier  eases,  see  Master  and 
Senriuit,  Gent  1%.  K  160,  ITL-lsC^.  297- 
307;  Dec.  Dig.  H  96,  101,  102,  160;*  Rail- 
road Dec  Dig.  K  261,  278.*] 
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3.  Masteb  awd  Szbvaht  (|  240*)— Injobdcs 

TO  SBBVAITT— CoirCBIBUTOBT  NXOLIOBNCB. 

It  is  not  negligence  In  a  section  foreman 
on  a  railroad  to  travel  over  his  section  on  a 
band  car,  furnished  him  for  that  purpose,  when 
the  only  train  to  be  at  all  expected  is  a  log 
train,  which  may  or  may  not  come  on  that  day, 
and  of  whose  irregular  and  unscheduled  move- 
ments he  receives  no  notice;  nor  is  it  negli- 
gence In  htm  to  be  on  the  toack,  at  snch  dis- 
tance from  the  approaching  log  train  as  would 
enable  him,  under  ordinary  circumstances,  and 
with  ordinary  care  on  the  part  of  those  by 
whom  the  train  has  been  made  up  and  is  op- 
erated, to  take  himself  and  his  car  out  of  the 
way,  or  as  would  enable  them  to  stop  the  train 
before  colliding  wltb  the  car;  nor  is  it  negU- 
gence In  the  foreman,  under  such  drcumetanc- 
es,  to  endeavor  to  take  his  hand  car  off  the 
track,  instead  of  at  once  seeldng  bis  own  safe- 
ty;  for.  If  his  position  has  become  perflons  by 
reason  of  the  nnezpected  failure  of  Ibose  in 
charge  of  the  train  to  stop  it  or  check  Its  speed, 
he  cannot  be  held  to  the  exerdss  of  the  most 
deliberate  Judgment 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Dec.  Dig.  1  240.*] 

4.  Mastbb  ahd  Sbbtart  (U  137,  213*)— In- 
juancs  TO  Sbbvaiti^-Ofebation  of  Tbaxnb 
— Absuvftion  of  Risk. 

It  Is  gross  negligence  to  make  up  a  1<« 
train  with  a  caboose  at  one  end  and  a  loco- 
motive at  the  other,  when  the  train  Is  to  be 
pushed  by  the  locomotive,  moving  backward, 
and  is  so  long  as  to  render  It  dlmeult  and  at 
times  ImpoBsible,  for  the  euginesr,  who  alone, 
has  the  power  to  stop  It  to  get  a  stop  signal 
from  the  lookout  in  the  caboose.  And  It  Is 
gross  negligence  in  those  who  are  operating 
such  a  train  to  fail  to  make  the  best  of  a  bad 
situation,  for  the  engineer  to  ride  with  his 
back  In  the  direction  in  which  the  train  is 
moving,  and  for  the  men  in  the  caboose  not  to 
arrange  a  more  exttditious  method  of  convey- 
ing a  stop  signal  than  by  running  back,  thron|di 
the  lengui  of  the  caboose,  and  waiving  th«r 
arms  over  the  side  of  the  train.  And  no  sec- 
tion foreman  can  be  held  to  have  assnmsd  the 
risk  of  such  negligence. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Semnt  De&  Dig.  H  187,  m*] 

0.  Dahaokb  (I  1S2*)— ExoMBsm  Dakasb— 

PeBBONAL  IlTJUBm. 

Where  a  railroad  section  foreman,  82  years 
old.  who  is  dependent  on  bis  physical  lalrar  for 
the  maintenance  of  himself  and  family,  who, 
by  reason  of  the  negligence  of  others,  has  had 
his  tbigb  broken,  snd,  after  severe  snffering, 
is  left  permanently  lame,  baa  recovered  $3,600 
by  way  of  compensation  for  such  injuries,  this 
court  finds  no  snfficient  reason  for  reducing 
the  award. 

[Ed.  Note.— For  other  cases,  see  Dauiages, 
Cent  Dig.  U  872-385,  386;  Dee.  Dig.  |  132.*] 

Aiveal  from  Third  Judicial  District  Court, 
Parish  daibome;  J.  Reynolds,  Judge 
ad  hoc; 

Action  W.  Tamer  Bailey  against  the 
Louisiana  A  Northwest  Railroad  Company 
and  others.  From  a  Judgment  for  plaintUf, 
defendants  appeaL  Modified  and  affirmed. 

John  A.  Richardson,  for  appellant  Louisi- 
ana &  Northwest  R.  Go.  Bamette.  Roberts 
&  Gorr,  for  appellant  Athens  Lumber  (3o. 
Wlmberly  &  Reeves  and  McClendon  A  Mc- 

Clendon,  for  appellee. 


•Tor  otiier  raiMS  see  Mme  topic  and  seoUon  NUMBER  m  Dec  Dts.  A  Am.  Dls-  Key  N«.  Serisi  *  Rop'r  Iadex«t 
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Statement  of  tiie  Case. 

MONBOB,  J.  Thlfc  Is  an  action  in  dam- 
ages against  the  Loatslana  &  Northwest  Rail- 
road Company  and  the  Athens  Lumber  Com- 
pany, sued  in  soUdo,  for  personal  Injuries, 
alleged  to  haTe  been  sustained  by  plalntUT 
by  reason  of  tbelr  otgLlgeace.  After  excep- 
tions of  no  cause  of  action,  the  lumber  com- 
pany denies  liability,  and  imputes  contrlbn- 
tory  negligence  and  "aasumptton  ot  risks"  to 
plaintiff,  and  tbe  railroad  company  makes  a 
similar  defense,  omitting  tbe  "assumption  of 
Hsks"  plea,  and  adding  tbe  averment  tbat,  by 
ctmtract  between  it  and  tbe  lomber  company, 
tbe  latter  had  assumed  UabiUly  for  all  in- 
juries tbat  might  be  rec^ved  bj  "tbia  defend- 
ant's anployfis,"  and  the  prayer  that,  in  the 
event  of  a  Jitdgment  against  it,  a  like  lodg- 
ment be  roidered  in  Its  favor  against  the 
lomber  company. 

We  find  the  facts,  as  dlactowfl  by  tbe  vilr 
doice,  to  be  as  tbllowa: 

Plaintiff  was  a  section  foreman  in  the  em- 
,  ploy  of  the  railroad  company,  and  his  sectiim 
Induded  tout  miles  of  track  betweoi  tbe 
town  of  BienvHI^  in  tta  parish  of  Claiborne, 
and  Bear  Credc  On  die  morning  of  October 
2^  1907',  he  started  from  Biffiiville  at  about 
7  o^do^  on  a  band  car,  witb  8  section 
hands,  and,  going  northward  for  about  8 
miles,  was  passing  through  a  cat,  some  3  f6et 
deepk  when  the  brakeman  of  the  car,  who 
was  working  (or  "pumping"  as  they  call  it) 
on  tbe  right  side  of  the  car,  and  could  there- 
fore see  somewhat  &rthaE  into  a  sharp  curve 
(to  tbe  left),  throng  a  cut  14  or  15  feet  deep, 
some  700  fMt  in  front  of  them,  saw,  rapid- 
ly emerging  tberefirom,  a  train  (which,  as  it 
turned  out,  was  owned  and  operated  by  the 
lumber  conqiiany),  consisting  of  7  flat  cars 
and  a  caboose,  and  poshed  by  a  locranotlve, 
moving  backward.  The  hand  car  was  im- 
mediately stopped,  and  plaintiff  and  his  men 
Jamped  off  and  attempted  to  remove  it  from 
the  track;  but,  before  they  conld  do  so,  the 
train  came  so  near  that  the  men  to<^  them- 
selves out  of  tbe  way,  and  plaintiff  was  at- 
tonptlng  to  do  likewise,  and  was  in  the  act 
of  climbing  up  the  embankment,  when  tbe 
train  struck  the  hand  car  and,  knocking  it 
against  blm,  inflicted  the  injury  of  which  be 
complains. 

The  wlt&esses  differ  as  to  how  fast  train 
was  moving,  plaintiff's  witnesses  saying  "un- 
usually fast,"  and  defendant's  that  the  speed 
was  not  unnsoaL  Plaintiff's  witnesses  say 
that  there  was  no  outlook  on  the  southern, 
or  forward,  end  of  the  train.  Defendant's 
witnesses  say  tbat  tbe  conductor  of  tbe  train 
and  two  of  bis  men  were  In  the  caboose,  look- 
ing ahead  through  a  door,  which  opened  In 
tbat  direction.  Defendant's  witnesses — tbe 
engineer,  tbe  conductor,  and  his  brakeman — 
say  that,  before  entering  tbe  deep  cut,  the 
engineer  blew  his  whistle.  Plaintiff's  wit- 
nesses— bims^  and  his  men,  and  two  others 
who  were  on  the  outside,  but  were  In  a  posi- 


tion to  have  heard— say  that  no  whistle  was 
blown;  and  tbelr  testimony  appears  to  be 
supplemented  by  that  of  tbe  fireman  on  the 
locomotive.  Taking  the  testimony  of  the  wit- 
nesses on  both  sides,  the  facta  are  establish- 
ed, as  we  think,  that,  as  the  train,  or,  per- 
haps, we  should  say,  the  locomotive,  was 
passing  through  the  deep  cut,  tbe  engineer 
turned  bis  face  to  the  rear,  and  for  several 
minutes  was  examining  the  "equalizer  bar," 
on  tbe  side  of  the  locomotive,  and  tbe  fire- 
man was  engaged  In  supplying  tbe  furnace 
with  coal,  with  the  result  that,  when  those 
in  tbe  caboose  saw  the  hand  car  in  front  of 
them,  and  attempted  to  signal  the  loconwtiTe 
to  stop,  It  was  quite  a  little  while  before 
they  could  attract  anybody's  attention.  The 
conductor  testifies  that  he  could  not  see  any 
one  on  the  locomotive^  and  did  not  see  the 
engineer  or  the  fireman  until  after  the  acci- 
dent had  happened,  though  he  knew  tbat 
they  must  bave  seen  bis  signal,  because  th4 
train  did  eventually  stop.  One  of  the  men 
who  was  in  tbe  caboose  with  the  ocmdoctor, 
being  asked: 

"Now  bow  far  did  you  run,  how  fitr  did  the 
train  go,  before  you  got  •  •  •  iCr.  SUiort'a, 
the  engineer's,  attention?" 

—replied: 

*^  suppose  we  went  about  dght  cor  lengttis  " 

— which  was  a  matter  of,  say,  320  feet;  it 
being  shown  that  the  cars  were  40  feet  long. 
The  engineer  admits  that  tbe  first  intimation 
that  be  liad  of  the  danger  In  front  was  a 
signal,  or  warning,  from  the  fireman,  and 
the  following  questions  were  propounded  to 
and  answered  by  him,  to  wit: 

**Q.  How  btr  was  tlie  bajid  car  ahead  when 
you  first  discovered  ItT  A.  I  suppose  about 
naif  a  car  length,  flat  cat^-lO-foot  car.  Q. 
Who  was  giving  the  signals  to  atop?  The  fire- 
man gave  the  signal  to  jou;  but  who  was  giv- 
ing signals  fnHn  the  front  end  of  tbe  train,  if 
any  one,  to  the  eni^ne?  *  *  *  A.  I  notfoed 
a  coupK  or  three  negroes  ba^  on  the  train, 
about  two  cars,  possibly,  from  Um  caboose." 

The  fireman  testtflea  that  when  he  first 
saw  the  flagging  from  tbe  front — 

"the  end  of  train  was  pretty  close  to  tlie 
hand  car,  maybe  two  car  lengths;  that  it  scor- 
ed him,  and  that  he  'holiered  to  hioi*  Kbe  en> 
gioeer],  to  stop  Um,  and  'when  I  [h^  Imew 
anything  the  engine  was  stopped.' " 

He  testified  at  one  time  tbat  tbe  stop  sig- 
nal was  given  too  late  for  tliem  to  atop,  and 
that  be  nevor  saw — 

"any  effort  made  to  stop  or  check  the  train 
nntfl  after  the  man  was  stmck.  The  train  was 
going  at  a  fast  rate  of  speed." 

At  another  tlm^  si>eaklng  of  tbe  oiglneer. 
he  said: 

"He  stopped  as  anlA  as  he  could,  I  gnass; 
I  know  be  stoiqiied.*^ 

The  engineer  says  that  the  train  ran  about 
six  car  lengths  (240  feet)  after  striking  tbe 
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band  car.  Other  witnesses  say  that,  when 
the  train  stopped,  the  locomotlTe  was  abont 
<VP08lte  to  when  plaintiff  was  lying.  The 
testimony,  taken  as  a  whole,  Is  fairly  concln- 
slre  to  the  effect  that  the  distance  from  the 
sontliaii  end  of  the  deep  cat,  from  which 
the  trajn  eme^ed,  to  the  p<dnt  at  which  it 
etrodE  the  hand  car  was  690  feet;  tiiat  there 
was  nothing  to  prevent  a  **lookont'*  on  the 
front  itf  tlw  train  fKtm  seeing  the  hand  car 
as  sotm  as  the  train  emei^ed  from  the  cot. 
If  not  before ;  and  that  the  train  could  readi- 
ly bare  been  stopped  In  time  to  have  avoided 
the  collision.  If  the  brakes  bad  been  applied 
promptly  when  the  band  ear  became  risible, 
■or  even  after  the  train  bad  run  as  much  as 
two  or  three  bnndred  feet;  and  that,  even 
if  the  train  had  not  beu  actually  stopped  In 
time  to  avoid  striking  the  band  car,  'the  in- 
jury to  plalntUt  would,  In  all  probability, 
have  been  avoided.  If  It  bad  been  slowed 
•down,  so  tbat,  when  It  did  strike  the  hand 
car.  It  would  not  bave  knocked  It,  as  it  did, 
off  the  trade  and  against  the  plalntUL  Not 
only  was  there  delay  on  the  locomotive  bow- 
ever.  In  taktiv  the  signals  from  the  front  of 
the  train  (dday  caused  by  the  fbct  tbat  both 
the  engineer  and  the  fireman  had  tbdr  backs 
tnmed  In  the  direction  In  which  the  train 
was  moving,  but  there  was  delay  at  the 
front  of  the  train  In  giving  the  signals.  The 
conductor  and  bis  men,  who  were  looking  out 
through  the  narrow  -front  door  of  the  ca- 
boose, bad,  In  order  to  give  the  signals,  to 
ran  bade  through  the  caboose  (or,  at  least, 
that  Is  what  they  appear  to  have  done),  and 
set  outside  and  wave  tb^  arms  over  the 
side  of  the  train;  whereas,  If  the  caboose  bad 
been  provided  with  a  cupola,  tlie  signal  mUEht 
have  been  glvoi  from  there  at  once,  and  seen 
at  once  on  the  locomotlTe;  bat  the  caboose 
was  not  BO  provided.  FlaUtiff  bad  b^nn  to 
-woA  as  foreman  of  the  section  In  August 
preceding  the  accident,  and.  not  having  beoi 
famished  with  any  schedules  or  time-tables, 
lie  picked  up  bis  Information  as  to  move* 
ments  of  the  trains  as  best  he  could.  He 
learned  from  the  schedule  posted  in  the  office 
At  Bienville  when  the  regular  trains  were  to 
be  expected;  and,  also,  that  he  mU^ht  ordi- 
narily look  out  for  an  extra  train  within  cer- 
tain hours.  Bnt  the  logging  trains  of  the 
lumber  company  ran  irregularly — when  they 
were  loaded,  or  when,  as  on  the  day  of  the 
accident,  an  empty  train  might  be  going  aft- 
a  load.  The  trainmaster  of  the  road  was, 
DO  donbt,  advised  when  a  logging  train  wonld 
make  use  of  the  road;  but  no  one  communi- 
cated such  information  to  the  plaintiff,  whose 
buslnees  It  was  to  keep  the  roadbed  In  a  safe 
-condltlcm,  and  who  was  furnished  with  the 
laborers  to  do  the  work  required  for  that 
purpose,  and 'with  the  hand  car,  with  which 
to  carry  them  and  himself  over  tbe  road  to 
the  place  where  the  work  was  to  be  done. 
There  is  no  doubt  that,  as  betwea  the  hand 
■car  and  the  train,  tbe  latter  was  entitled  to 
4h»  right  of  way;  tliat  the  train  was,  pw- 


baps,  more  easily  seen  from  tbe  hand  car 
than  the  hand  car  from  the  train;  and  that 
plaintlfl  could  bave  escaped  wUbont  injury. 
If  he  had  not  attempted  to  get  the  hand  car 
off  the  trabk. 

The  contract  between  the  two  defendants 
was  CTtered  into  in  1905,  and  had  10  years 
from  that  date  to  run.  The  right  Is  there- 
by given  to  the  lumber  company,  upon  cer- 
tain terms  and  ctmdltlons,  to  operate  a  loco* 
motive  and  log  trains  on  the  railroad,  and, 
among  the  conditions.  Is  one  to  the  effect 
tbat  all  engineers  and  ccmductors  employed 
to  operate  such  locomotive  and  trains  are.  to 
be  approved  by  the  railroad  company;  and 
another  to  the  effect  tbat  the  lumber  com- 
pany shall  be  liable  for  all  personal  Injuries 
to  the  employes  of  the  railroad  company,  or 
to  other  persona,  from  the  operation  of  said 
locomotive  and  trains.  Then  was  a  verdict 
and  Judgment  In  the  district  court  in  favor 
of  plaintiff  and  against  the  defendante  in 
soll^  for  f3,S00.  D^endants  have  appealed. 

Opinion. 

Counsel  for  the  lumber  company  predicate 
their  argument  upon  tbe  assumptions  that 
plaintiff  knew,  or  ought  to  have  known,  the 
rules  of  the  company;  and  tbat  he  ran  his 
hand  car  into  the  deep  cut,  from  which  the 
train  emei^;ed,  without  taking  any  precau* 
tlon  to  ascertain  whether  a  train  was  coming 
through.  Thus  (quoting  one  of  the  several 
passages  on  that  subject,  which  we  find  In 
the  brief)  they  say: 

"In  order  for  the  plaintiff  to  recover  in  this 
fuit.  this  court  must  hold  that  it  was  not  n^ 
llg«ice  for  a  section  foreman,  who  knew  the 
rules  of  the  company,  or  ought  to  have  known 
them,  who  knew  the  trains  were  liable  to  come 
along  at  any  time,  to  run  his  car  into  a  deep 
cut,  on  a  'aliarp  curve  on  the  road,  where  he 
could  not  see  more  than  two  or  three  hundred 
yards  ahead  of  him,  without  first  stopping  to 
look  and  listen  for  the  approach  of  the  traiu. 
or  to  send  a  flagman  ahead  to  warn  of  the  ap- 
proaching ^nger,  because  every  fact  and  ev- 
ery droomstance  connected  with  this  case 
shows  tiiat,  if  ths  plaintiff  had  done  this,  there 
wo.nld  have  been  no  accident" 

The  assumpttons  thus  Indulged  in  are 
liot,  however,  sustained  by  the  facta  Plain- 
tiff was  not  furnished  with  any  copy  of 
the  rules  of  the  railroad  company,  or  par- 
ticularly advised  concerning  them;  and  he 
knew  nothing,  so  far  as  we  are  informed,  of 
tbe  rules  of  the  Iumt>er  company.  And  the 
witnesses  agree  that  the  accident  did  not  oc- 
cur in  the  deep  cut,  but  at  a  point  which  de- 
fendant's witnesses,  by  guesswork,  fix  as 
from  400  to  480  feet,  and  plalntlCTs  witness- 
es, by  actual  measurement,  at  890  feet,  to 
the  southward  of  that  cut  The  defendant 
was  employed  to  keep  the  roadbed  in  such 
a  condition  that  the  trains  of  both  defend- 
ants might  safely  be  operated  over  It  Both 
defendants  expected,  and  had  the  right  to 
expect  that  he  would  discharge  the  duty  for 
whidi  .he  was  employed.  Both  defendants 
knew  tbat,  la  tbe  discharge  of  that  duty. 
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It  was  neeessazy  for  him  to  cany  bimself 
and  his  men  badcwards  and  forward  orer 
tbe  road  upon  the  band  car  that  was  fur- 
nished him  for  that  purpose;  and  both  of 
them  knew  that  trains,  wbldi  were  operated 
orer  the  road  at  odd  times,  without  r^rd  to 
schedules,  and  with  no  notice  to  bim,  were 
likely  to  encounter  him  at  any  time;  and 
hence  that  such  trains,  in  order  to  give  him 
a  reasonable  chance  to  escape  death  or  in- 
jury, should  be  operated  iritb  at  least  tbe 
care  reanlred  In  tbe  <qpenttlon  of  regular 
-  trains. 

It  Is  said  that  there  Is  no  erldoice  In  the 
record  that  it  was  n^Cllgence  for  tbe  defoid- 
ant  to  run  Its  train  badcward.  But  the 
thing  speaks  for  tts^.  Tbe  train  was  about 
480  feet  loiv,  or,  i>erbapB,  more— so  long 
that,  in  coming  around  a  sharp  curve,  in  a 
de«p  cut,  the  "lookouf*  In  front  oonld  not 
be  seen  1^  the  engineer,  which,  probably, 
acoonntB  for  the  ftict  that,  in  passing  tbrou^ 
die  cut  here  In  question,  tbe  engineer  and 
Hreman,  both  turned  their  backs  in  the  di- 
rection In  which  tbe  train  was  moTing,  and, 
not  knowing  when  the  head  of  the  train 
merged. from  the  cut,  were  npt  ready  to 
'take  tbe  .signals  to  stop,  and  did  not  know, 
until  it  was  too  late  to  stop  the  train,  that 
tbe  hand  car  was  on  tbe  trade  There  is 
not  the  shadow  of  a  doubt  that,  bad  tbe  en- 
gineer seen  the  band  car  when  the  conductor 
saw  it.  from  the  bead  of  tbe  train,  the  train 
could  easily  hare  been  stopped  before  it 
reached  the  band  car ;  for,  according  to  tbe 
engineer,  it  was  stopped  within  6  car  iragths, 
or  240  feet,  from  the  time  that  be  applied 
tbe  brakes,  after  the  fireman  had  "hollered'* 
to  him,  and  he  would  hare  had  690  feet  with- 
in whldi  to  stop  It,  if  be  had  been  where 
tbe  conductor  was,  and  where,  in  our  opin- 
ion, he  ought  to  have  been.  To  the  sugges- 
tion that  the  train  was  more  easily  seen 
from  the  hand  car  than  the  hand  car  from 
the  train,  there  are,  as  it  appears  to  us,  two 
answers;  First,  that  the  train  ica»  seen  from 
the  band  car,  and  the  band  car  was  stopped 
In  time  to  hare  enabled  those  In  charge  of 
the  train  to  have  avoided  the  collision  by 
stopping  It;  second,  that  though  there  is 
some  little  talk  about  a  slight  drizzle,  there 
was  no  trouble  about  seeing  either  the  hand 
car  or  tbe  train.  The  plaintiff,  seeing  the 
train,  did  all  that  he  could  to  give  it  the 
right  of  way,  to  which  it  was  entitled,  and 
to  avert  the  accident,  and  was  trying  to  do 
more  when  he  was  injured.  Tbe  engineer  of 
the  train  who  alone  had  control  of  the 
brakes,  being  In  a  position  where  he  could 
neither  see  the  hand  car  nor  see  the  stop 
signals  given  by  those  who  had  been  placed 
at  the  head  of  tbe  train  for  the  purpose  of 
giving  such  signals,  did  nothing  to  avert  the 
accident,  because  he  did  not  know  that  it 
was  impending  until  it  was  too  late  for  him 
to  act.  Finally,  It  la  said  that  plaintiff  might 
bare  escaped  injury  If  he  had  not  attempted 
to  get  the  band  car  ofC  the  track,  and  atten- 


tion Is  called  to  the  fact  that  he  first  testified 
that  Ills  Idea  was  to  sare  Uie  hand  car,  and 
that  it  was  only  wboi  he  was  re-examined 
that  he  said  that  he  wanted  to  aT«rt  a  wreck 
and  loss  of  Ufe.  It  Is  quite  cotaln,  from 
any  point  d  view,  tiiat  be  was  riddng  his 
Ufa  in  the  dlsdiarge  of  what  he  conceived  to 
be  bis  dn^,  and  what,  we  think,  plainly  was 
bis  duty;  and  It  Is  also  quite  certain  that  he 
was  acting  under  circumstances  which  left 
no  time  for  mature  reflection.  What  his 
predominant  IdcA  or  motlTe  was  it  would, 
^baps.  be  difficult  for  him  to  say ;  but  tbe 
defendants,  1^  whom  lie  was  placed  In  a 
position  where  he  was  required  to  act  at 
once,  cannot  be  beard  to  complain  that  he 
did  not  adopt  tbe  course  wbldi  would  have 
been  safer,  and  leave  tbe  question  of  tbe 
safety  of  the  property  and  lives  of  otUers  to 
take  care  of  Itself. 

[1-4]  We  find  nothing  In  tbe  contract  be- 
tween tbe  two  defendants  wblch  relieves  ei- 
ther from  liability  to  plalntllt  for  the  Injury 
received  by  him.  The  road  belongs  to  the 
railroad  company,  and,  whilst  the  question 
whether  It  shall  be  operated  by  itsc^  or  by 
another  Is  one  for  It,  within  certain  limits, 
to  determine,  the  determination  of  that  ques- 
tion cannot  relieve  it  of  liability  for  the  con- 
sequences to  others  of  n^Ugence  In  such 
operation.  Plaintiff,  being  an  employe  of  tbe 
railroad  company,  had  the  right  to  expect 
adequate  Instructions  and  Information  and  a 
reasonably  safe  place,  the  character  of  the 
work  and  the  circumstances  considered,  for 
the  discharge  of  the  duties  for  wblch  be  was 
employed,  and,  as  to  bim,  the  negligence  of 
the  lumber  company  (through  which  the  rail- 
road company  chose,  in  part,  to  operate  Its 
road),  whereby  bis  place  of  work  was  ren- 
dered unsafe,  is  imputable  to  his  employer. 
And  tbe  lumber  company  is  also  liable  to 
plaintiff  for  the  consequences  of  its  negli- 
gence, unless,  Indeed,  plaintiff  himself  was 
guilty  of  such  negligence  as  directly  to  have 
contributed  to  his  own  Injury,  or  unless  he 
assumed  tbe  risk  ot  the  n^Ugence  referred 
to,  In  either  of  which  cases,  both  defendants 
would  be  relieved.  There  was,  however,  no 
contributory  n^ltgence  in  plaintiff's  travel- 
ing upon  the  railroad  upon  his  band  car, 
since  that  was  tbe  work  for  which  he  was 
employed;  or  In  his  being  on  the  track  at 
such  a  distance  from  the  approaching  log 
train  as  would  have  enabled  him,  under  or- 
dinary circumstances,  and  with  ordinary 
care  on  the  part  of  those  by  whom  the  train 
had  been  made  up  and  was  being  operated, 
to  have  taken  himself  and  his  car  out  of  the 
way,  or  as  would  have  enabled  them  to  have 
stopped  the  train  before  colliding  with  tbe 
car.  Nor  was  plaintiff  guUty  of  contributory 
negligence  In  ^deavoring  to  get  tbe  band 
car  off  tbe  track,  and  In  not  at  once  seek- 
ing his  own  safety,  since  the  position  was 
one  of  apparent  danger,  resulting  from  the 
unexpected  failure  of  those  In  charge  of  tbe 
train  either  to  check  Its  «peed,  or  to  stop  i^ 
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end  he  could  not  be  held  to  the  exerdse  of 
the  moat  d^ibo&te  judgment  On  thft  other 
hand,  those  who  responsible  for  the 

making  np  of  the  train  were  guilty  of  gross 
negligence  In  bo  making  it  up  as  to  render 
It  dlfficolt.  and  at  times  Impossible,  for  the 
engineer  npon  the  locomotlTe  at  the  rear 
end,  who  alone  had  the  power  to  stop  It,  to 
get  a  stop  signal  from  the  "loofcouf*  at  the 
head  of  the  train.  And  those  who  operated 
the  train  were  grossly  negligent  In  falling  to 
make  the  best  of  a  bad  situation,  since  the 
engineer  might  have  been  on  the  alert,  In- 
stead of  riding  with  his  back  In  the  direc- 
tion In  which  the  train  was  moving;  and 
those  at  the  head  of  the  train  might  hare 
arranged  a  more  expeditions  method  of 
transmitting  a  signal,  immediate  action  on 
which  was  likely  to  be  required.  It  is  hard- 
ly necessary  to  say  that  plaintiff  did  not, 
In  his  contract  of  employment  with  the  rail- 
road company,  assume  the  risk  of  any  such 
negligence  as  Is  thus  ttescrlbed.  Whether, 
if  he  had  done  so,  the  assumption  would 
Innre  to  the  benefit  of  the  lumber  company, 
It  Is  nnnecessary  to  Inquire.  Though  the 
railroad  company  in  its  answer  prays  that, 
In  the  event  of  a  Judgment  against  It,  it  have 
a  like  lodgment  against  the  lumber  company, 
its  counsel,  in  their  brief,  ask  that,  in  such 
event,  the  right  of  the  railroad  company  be 
reserved.  We  have  therefore,  pretermitted 
the  consideration  of  the  question  thus  refer- 
red to. 

tl]  The  physicians  who  attended  plaintiff 
say  that  his  thigh  bone  was  fractured  a  few 
indies  above  the  knee;  that  he  was  confined 
to  Us  bed  for  a  number  of  weeks;  that  he 
suffered  intense  pains;  that  his  leg  is  shor^ 
ened  (plaintiff  himself  says  2%  inches);  and 
that  he  Is  permanently  lame.  One  of  the 
physicians  says: 

"The  limb  is  shorter  end  the  knee  joint  Is 
stiffened,  catMing  great  lameness  and  incoa- 
vaaienoe^" 

The  other  physician  says : 

"The  result  of  the  fracture  Is  the  shorten- 
ing of  the  limb  about  1%  or  2  inches.  *  •  * 
He  is  handicapped,  to  sonoe  extent,  by  lame- 
ness due  to  the  fracture." 

It  is  shown  that  plaintiff  is  abont  82  years 
old,  and  has  a  wife  and  two  children;  and 
it  Is  evident  that  he  la  dependent  upon  his 
physical  labor  for  his  and  their  maintenance. 
We  do  not.  under  the  circumstances,  feel 
called  upon  to  reduce  the  amount  awsrded 
bim. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  reserving  the  rights  of  the  de- 
fendant railroad  company  as  against  the  de- 
fendant Inmber  company,  and,  as  thus 
amended,  that  said  judgment  be  affirmed; 
the  defendants  and  appellant  to  pay  the 
costs  of  the  appeal. 
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(Supreme  Court  of  Louisiana.  Nov.  IS,  1911.. 
Behcaring  Denied  Jan.  20, 1812.) 

(SvttaTm$  hp  tk«  Court.) 

AnvBBSE  PosBKssioir  (H  12, 25*)— Jonrr  Tiir- 
ANCT  (1 1*)— Oooo  Faith. 

Joint  tenants  may  prescribe  against  the 
true  owner  by  actual  possession,  as  owners,  of 
real  estate  for  more  than  80  yearn,  provided 
the  same  has  been  continnoas  and  uninterrupt- 
ed, peaceable  and  pnblic.  Neither  title  nor 
good  faith  are  required  In  the  prescription  of 
80  years.  Persons  who  possess  for  themselves 
are  considered  as  posseBsing  as  owners.  The 

Eossession  of  one  joint  tenant  la  regarded  in 
iw  as  the  possession  of  his  cotenants,  their 
assigns  and  legal  representatives.  The  ques- 
tion as  to  who  are  toe  cotenants  of  the  party 
in  possession  does  not  affect  the  bet  of  his 
adverse  possessitm  for  himself,  or  for  himself 
and  others. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  H  U6-120,  887-398; 
Dec,  Dig.  Ji  1^  2B?'  Joint  Tenaney,  Cent 
Dig.  1 1;  Dee.  Dig.  f  I.*] 

Breanz,  a  J.,  dissenting  in  part 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Chef  Menteur  Land  Company, 
Limited,  against  Joseph  A.  Merder.  Judg- 
ment for  plaintiff,  and  defendant  aroeals. 
Berersed.  and  anlt  dismissed. 

diaa.  F.  Claiborne,  for  appellant  James ' 
O.  Henrlqnes;  for  appellea 

LAND,  J.  This  is  a  peUtory  action. 
Plaintiff  alleges  ownership  of  a  tract  of  land 
situated  in  the  pariah  of  Orleans,  measuring 
abont  2  leagues  front  on  the  Chef  Menteur 
river  by  a  depth  of  abont  1^  arpents,  and 
sets  np  title  from  John  T.  Michel,  of  date 
June  11,  1908.  Plaintiff  alleges  that  said 
Michel  acquired  title  in  May,  1909,  from  the 
heirs  of  Ouy  Du  Fossat,  who  acquired  title 
December  2,  1788,  by  virtue  of  a  Spanlah 
grant,  which  was  confirmed  by  act  of  Con- 
gress of  May  11,  1820,  c.  87,  8  Stat  573. 

The  petition  alleges  that  Joseph  A.  Mer- 
cler  has  taken  possession  of  and  is  occupy- 
ing a  portion  of  said  grant  measuring  about 
180  feet  front  on  Chef  Menteur  by  about 
110  in  depth.  Plaintiff  prays  for  judgment 
recognizing  petitioner  to  be  the  owner  of 
said  property,  and  ordering  that  petitioner 
be  put  in  possession  of  the  same,  and  con- 
demning the  defendant  to  pay  rent  at  the 
rate  of  $75  per  annum  from  judicial  demand. 

The  defendant  Mercter  answered,  averring 
possession  in  himself  and  eight  other  named 
persons,  constituting  a  fishing  or  hunting 
club  or  association,  styled  the  "Happy  Club," 
and  prayed  that  said  members  be  made  par- 
ties codefendant  This  was  dcoieand  the  de- 
fendants pleaded  title  by  the  prescription  of 


•For  «a«r  easss  sss  tarns  tc^le  and  smUod  NUHBBR  In  Sec.  Dtg .  *  Am.  Die  Xsj  No.  Serlss  A  Rep'r  laosxes 
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30  years,  and  In  tbe  altematlTe  for  Judgm^t 
for  the  value  of  their  Improvements. 

There  was  Judgment  for  the  plaintifF  for 
the  land  In  dispute  and  costs,  and  against  the 
defendants  on  their  reconventlonal  demand. 
Defendants  have  appealed,  and  plaintiff  has 
by  answer  Joined  in  tbe  appeal,  praying  for 
an  amendment  of  the  Judgment,  so  as  to  de- 
cree plaintiff  to  be  tbe  owner  of  the  Improve- 
ments, without  having  to  pay  for  the  same, 
for  the  reason  that  the  defendants  are  squat- 
ters. 

It  is  conceded  that  tbe  legal  title  to  the 
premises  was  once  in  Dn  Fossat,  but  defend- 
ants contend  that  tbey  have  acquired  tbe 
ownership  of  the  property  by  the  prescrip- 
tion of  80  years. 

The  evidence  shows  that  the  land  In  dis- 
pute baa  been  in  the  poss^ion  of  persons 
holding  adversely  to  Da  Fossat,  his  heirs 
and  assigns,  since  the  year  1873.  The  fliBt 
house  was  built  by  one  St  Amant  in  1873. 
Amant  sold  to  one  Bero,  who  in  1876  sold  to 
Gamors,  Moreau,  Boulement,  and  Trouyano. 
The  four  associated  themselves  Into  the 
"Happy  Olub,"  for  the  purposes  of  hunting 
and  flablng,  and,'  from  time  to  time,  other 
members  were  admitted  on  the  iKiym^t  of 
from  960  to  f75  each.  Morean,  Boulement, 
and  Trouyano  are  dead,  and  the  club  Is  now 
composed  of  Oamors  and  hts  eight  codefend- 
ants.  Gamors  and  his  associates  have  been 
in  actual  poaBeasion  of  the  property,  as  own- 
ers, since  some  time  In  the  year  1876,  and 
have  spent  a  considerable  nun  of  money  In 
the  permanent  improvement  of  the  premises. 

"Immovables  are  prescribed  for  by  30  years, 
without  any  title  on  the  part  of  the  possessor, 
or  whether  he  be  In  good  fbitb  or  not"  <X  C. 
arts.  847D,  8199. 

The  possession  must  be  continuous  and  un- 
interrupted daring  all  ttie  time,  public  and 
nneqnlTOcal,  and  onder  the  title  of  owner, 
a  a  art.  80pa  A«  to  the  tact  Itself  of  pos- 
sesslrai,  a  person  Is  preenmed  to  have  pos- 
sessed as  master  and  owner,  nnleea  it  ap- 
pears that  tbe  possession  began  in  the  name 
of  and  for  another,  a  C,  art  84S&  While 
the  articles  of  the  Civil  Code  do  not  specifi- 
cally provide  for  the  case  of  Joint  possnsion, 
It  has  bemi  bSld  that  Joint  owners,  possess- 
ing lu  common  a  thing  belonging  to  than  In 
indlvislon,  may  prescribe  against  the  true 
owner  by  sudi  a  possession  for  the  required 
lengtb'of  time.  Le  Blanc  v.  Robertson.  41  La. 
Ann.  1028,  6  South.  720,  ctttng  Troplong.  to 
the  effect  that  co-owners  do  not  pc-teess  sep- 
arately, but  In  common.  Hence  a  coyowner 
is  xnveomed  to  have  possessed  f6r  account 
of  all  the  interested  parties.  25  Baudry- 
Lacantlnerla,  |  288»  p.  228.  The  role  at  the 
common  law  Is  that  "Joint  tenondes  and  tm- 
anc^es  In  common  are  alike,  in  that  In  both 
cases  the  cotenants  hold  by  unitji  of  posses- 
sion." 


"E^cb  is  entitled,  equally  with  all  the  others, 
to  tbe  entire  possession  of  the  whole  property 
and  of  every  part  of  it,  and  no  one  has  tbe  ex- 
clusive right  to  the  whole  or  any  particular 
part  •  «  •  The  entry  and  poBsessioD  of 
one  joint  tenant  or  tenant  In  commoo  is  regard- 
ed in  law  as  the  entry  and  posseasion  of  all  the 
cotenanta,  and  will  innre  to  the  benefit  of  all." 
17  A.  &  E.  En^.  Law  (2d  Bd.)  060.  See, 
alao,  23  Oyc  490,  492. 

By  the  purchase  made  In  1876,  Camors 
and  his  three  associates  became  Joint  ten- 
ants or  copoasessors  of  the  property  in  con- 
troversy. Camors'  continued  possession  in- 
ured to  the  benefit  of  his  cotenanta  and  their 
ayant  cause.  Tbe  possessory  rights  of  Ca- 
mors' cotenants  have,  or  have  not,  been 
transferred  to  him  and  his  codefendants. 
Under  the  first  alternative,  Camors  and  his 
codefendants  stand  In  the  shoes  of  the  four 
original  possessors.  Under  the  second  alter- 
native, their  possessory  rights  remain  vest- 
ed In  Camors  and  the  legal  representatives 
of  his  deceased  CQpossesors.  As  far  as  tbe 
plaintiff  Is  concerned,  it  makes  no  differ- 
ence whether  we  adopt  the  first  or  second 
alternative,  and  tbe  question  whether  Ga- 
mors possessed  for  himself,  or  fbr  himself 
and  others,  Is  immaterial. 

The  actual  possession  by  Camors  of  an 
undivided  interest  In  tbe  property  is  a  phys- 
ical impossibility.  His  possession  was  neces- 
sarily of  the  whole  premises  for  account  of 
himself  and  his  cotenants. 

The  actual  posseasion  of  Oamors  for  more 
than  30  years  was  continuous  and  uninter- 
rupted, peaceable  and  public  O.  G.  art 
3487.  It  is  not  shown  that  during  this  time 
Du  Fossat  or  his  heirs  ever  asserted  their 
title  to  this  Spanish  grant  or  any  part  there- 
of, by  any  act  of  ovraershlp.  As  a  matter  of 
fact  the  possession  of  Camors  and  his  as- 
sociates was  never  disturbed  tmtll  the  insti- 
tution of  this  suit  The  attempt  of  the 
plaintiff  to  show  an  interruption  of  prescrip- 
tion by  the  reservation  of  the  lands  for  mili- 
tary purposes  by  the  United  States  has  fail- 
ed, because  the  reservation  on  its  face  em- 
braced only  "public  lands,"  Moreover,  the 
possession  of  Camors  and  his  associates  was 
never  disturbed  by  the  officers  or  agents  of 
the  government 

It  is  therefore  ordered  that  tbe  Judgment 
below  be  reversed,  and  it  Is  now  ordered 
that  plaintiCF's  demand  be  rejected  and  this 
suit  be  dismissed,  with  costs  In  both  coorts. 

BBEADX,  C.  J.,  for  reasons  assigned,  dis- 
sents in  part  and  concurs  in  part 

Dissenting  Opinion  as  Uelatee  to  the  Blg^ 
Ninths  ot  tiie  Fn^erty. 

BRBAUX.  a  J.  Plaintiff  claJms  tUla  to 
a  tnct  of  land  acqnlred  on  the  Utb  dajr  ^ 
June,  1910,  and  whidi  the  vendor  to  plain- 
tiff acquired  from  the  hdrs  of  G.  Dn  Fos- 
sat in  the  same  year. 
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Tbe  heln  of  Dn  Fossat  held  under  grant 
of  the  Spanish  government  during  territorial 
days  In  Lonlslana. 

This  grant  was  confirmed  by  an  act  of 
Congrem  on  May  11, 1820. 

Tears  before  the  suit  was  bronght  (over 
SO),  Faiil  Camors  and  others  organized  a 
IMiIng  and  hunting  dab,  to  which  they  gave 
the  anvteloiis  name  of  *^appy  Olnb." 

Tbe  membership  has  changed  since,  and  of 
the  original  members  only  Camors  snrrWes. 
^niere  are  now  In  all  eight  new  members. 

This  cinb  went  Into  possession  of  the  land. 

They  allege  that  their  possession  was  con- 
tbraoua  and  undisturbed,  and  that  they  have 
aogalveil  a  prescriptlTe  title. 

The  Btrlp  claimed  lis  defendants  measures 
about  180  feet  front  on  Chef  Menteur  by 
about  UO  feet  In  depth. 

These  defraidanta  claim  the  land  and  the 
in^OTonents  for  ttie  dob,  and  all^  that, 
It  tin  land  Is  not  owned  by  the  finb,  they 
own  It  In  tli^  own  right,  as  members  ci 
an  rfmorganlxed  dub. 

To  tbe  end  of  deftetlng  tbe  prescription 
ideaded  deftodants,  plalntlfZB  appeared 
In  court  and  alleged,  as  an  amendment  to 
their  original  petition,  that  the  land  had 
not  been  sorv^ed  befm  tbe  year  1854;  that 
In  IS^  by  order  of  the  goremmait,  tbe 
land  near  Ft  Wood,  afterward  called  Ft 
3Aacomb  (Including  tiie  land  In  oontrorer^, 
-was  taken  possession  of  by  the  goremment 
for  military  purposes;  that  the  possession 
b^n  In  1842  and  terminated  In  1896;  that 
In  the  year  1886  the  government  relinquish- 
ed possession;  and  that  year  the  h^rs  of  G. 
Du  FfKsat,  the  grantee  of  the  iOTemment, 
resumed  possession. 

Tbe  evidence  disdoses  that  Paul  Camors, 
A.  Morean,  Eugene  Boulemoit,  and  Sam 
Troi^ano  bought  the  improvements  whldi 
were  on  the  land  many  years  ago. 

Of  tbe  four  who  bought  the  property, 
three  are  dead  and  only  Camors  Is  living. 

The  evidence  Is  that  none  of  the  members 
of  the  dub  (those  living  nor  those  dead) 
have  been  In  possession  80  years,  except 
<:hmor8. 

No  question  la  raised  about  the  Du  Fos- 
sat  title.  It  was  complete  from  the  date  of 
its  confirmation ;  and  it  was  transferred  by 
mesne  conveyance  to  the  present  owner,  all 
in  regular  fbrm. 

The  title  by  80  years  prescription  pre- 
SCTts  the  only  question  in  the  case. 

Those  who  have  not  been  members  of  the 
club  30  years,  and  who  have  not  been  In 
possession  of  tbe  land  that  number  of  years, 
have  not  acquired  any  title.  No  one  held 
poeseaslon  for  them.  Each  was  In  possession 
fat  himself,  both  personally  and  as  a  mem- 
ber of  the  dub,  by  reason  of  the  fact  that 
tbe  dnb  was  not  regularly  organized.  It 
«Isted  (mly  by  common  consent  of  tbe 
memben,  who  did  not  choose  to  enter  into 


any  written  agreemrat  upon  the  subject,  or 
to  adopt  B  charter. 

Plaintiff  attacked  the  possession  of  Cam- 
ors on .  the  ground  of  its  Irregularity,  and 
avers  that  he  was  a  mere  squatter,  and  ac- 
quired no  right 

The  fact  remains  that  he  was  in  undis- 
puted possession,  and  exercised  all  of  the 
rights  of  an  owner,  both  as  a  member  of  the 
dub  and  personally. 

His  own  testimony  and  that  of  other  wit- 
nesses was  that  his  possession  began  from 
tbe  date  alleged;  that  be  repaired  to  the 
place  every  few  days  to  hunt  and  flsh,  and 
sometimes  remained  a  day  or  two  in  quest 
of  rest  away  from  his  usual  occupation  In 
tbe  dty. 

As  to  tbe  club:  It  acquired  no  right  It 
was  neither  a  corporatlim  nor  a  partner- 
ship. 

But  artlde  446  of  the  Civil  Code  affords 
some  protection  to  thoee  who  associate  them- 
selves together  and  acquire  property.  Tbe 
members  become  Joint  owners  of  the  prop- 
erty acquired  by  them,  and  not  tbe  asserted 
corporation  or  partnerabUi. 

The  members  have  no  rights,  save  those 
acquired  as  owners,  In  proportion  to  the 
Joint  interest  of  each. 

If  one  has  been  In  possession  a  sufficient 
length  of  time  to  acquire  by  prescription,  be 
certainly  is  entitled  to  the  benefit  of  his 
possession. 

The  defaidant*s  contention  on  tbls  point 
is  that  the  one  membor,  Camois,  beld  for 
tbe  others,  and  that  bis  tenure  was  theirs. 

I  cannot  agree  with  that  view.  He  had 
no  antbOTlty  to  r^resent  the  otbers,  either 
In  law  or  by  agreement  The  members  had 
not  delegated  to  blm  any  authority  whatever. 

We  have  seen  that  tbe  property  was  held 
in  Indlvlsion. 

Occupancy,  as  a  mode  of  acquiring  prop- 
erty, is  effective  when  possession  is  taken 
with  tbe  Intention  of  acquiring  a  right  of 
ownership.  . 

When  the  members  of  a  mnnidpality  act 
for  the  municipality— an  organized  body — 
the  common  act  oiables  the  organized  com- 
munity to  sustain  prescription. 

When  there  Is  no  organization,  each  acts 
for  his  particnlar  acconnt  Hue.  roL  14,  p. 
435. 

The  foregoing  Is  anilicable  to  an  entirely 

unorganized  dnb. 

The  possession  of  the  defendant  Camors 
was  for  his  account  to  the  extent  of  his 
Interest  After  the  other  members  of  the 
club  ceased  to  hold  possession,  it  did  not 
enlarge  Camors'  possession.  He  remained 
In  possession,  and  had  no  authority  to  repre- 
sent the  others. 

Baodry-Lacantlnerie,  "Tralte  de  Droit  Civ- 
il de  la  Prescription"  (page  166)  says: 

"La  definition  d«  I'artide  2228  ne  a'applique 
ainid  suivant  nous,  qn'a  eeu  qui  ont  ranlmin 
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domini,  qui  dtitentient  la  diOM  h  titxe  de  pro- 
prietalrefl  oa  s'il  agit  de  la  possesBion  d'an  droit 
rtel  snr  la  chose,  mCme  avec  la  toIodU  de  se 
comporter  comme  tltnlaire  de  ce  droits 

Then,  again,  on  the  same  page,  he  says: 

"n  oe  a'aglt  pas  tonjoan  d'nn  anlnitw  domini 
Impllguant  prttentioo  ft  la  proprKM  poiaqne 
d'aattes  droiti  rCela  penrent  Ctre  poaMd^t  U 
s'agit  de  rantmiu  domini  on  de  ranimna  rem 
bM  habendl  dans  on  aaiu  plna  large,  11  a'agit  de 
I'intention  de  le  comporter  en  maltre." 

If  the  Intoitlon  to  poness  anlmu  dtHnlnl 
Is  necessary  upon  which  to  base  prescription, 
can  a  prescriptive  right  be  larger  than  the 
animus  domini? 

The  If^ical  answw  is  that  the  possession 
can  be  only  coextemlTe  with  the  Intention  to 
possess. 

Now,  what  was  the  extent  of  tbe  anlnras 
domini  of  Camors? 

There  Is  nothii^  to  show;  and  thwefm 
it  must  be  conduded  that  it  was  only  to  the 
extent  of  his  share. 

Then,  If  his  prescription  right  was  coez- 
toiBlve  with  his  intention  to  possess  animo 
domini,  and  this  intention  did  not  extend 
beyond  bis  share,  it  must  be  held  that  his 
possession  was  only  to  the  extent  M  one- 
ninth. 

As  his  possession  during  the  past  80  years 
was  only  one-ninth,  then  bis  ownership  ac- 
aniranda  causa  is  to  one-ninth  of  the  land. 

To  illustrate:  Fonr  persons  find  pleas* 
are  In  assembling  together  to  flab  and  hont 
Th^  make  lnq>rDTements  In  order  to  be  able 
to  lodge  at  a  campi 

Only  one  nanalns  and  ocmtlniiea  tn  poases- 
aion  for  80  years. 

The  others  simply  qnlt;  are  nerw  heard 
from  again  In  matter  of  the  camp^  Tbey 
have  authorized  no  one  to  repres«it  tbem. 

In  time  other  persons  are  attracted  to  the 
place;  they  assemble  there  occasionally. 
There  la  no  legal  tie  between  tbem  and  tbe 
three  who  have  left  They  In  no  way  in- 
herit or  acquire  from  these  first  three.  ■ 
Their  pos&eBBlon  is  very  much  less  than 
80  years. 

They  have  not  become  owners,  in  my  opin- 
ion, because  they  have  not  had  possession 
the  required  number  of  years,  and  no  one 
has  exercised  possession  In  their  names. 
Civil  Code  art  8426. 

The  decision  In  Le  Blanc  v.  Robertson,  41 
La.  Ann.  1023,  6  South.  720,  Is  not  similar; 
besides  the  owners  and  possessors  were  suc- 
cessive owners,  who  had  acquired  some  right 
which  passed  to  the  last  owner.  In  this  In- 
stance, no  one,  save  Oamors,  acquired  any 
right  to  the  land. 

I  therefore  concur  in  tbe  decree  to  the 
extent  that  Camors  Is  concerned,  and  I  dis- 
sent as  to  the  other  defendants. 


(128  La.) 

No.  18,614. 

In  te  HBOEiyERSHIP  OF  BONITA.  UEB- 
CANTHiB  CO.,  limited. 

(Snprtme  Court  of  Louisiana.   Nov.  27,  1911. 
Behearlng  Denied  Jan.  2^  1912.) 

(SfOabuB      ike  Court) 

1,  Rbczxvebs  (1  140*)— Final  Accouwt— At- 
tack ON  Receivbb's  Salb. 

An  attack  on  a  sale  by  a  receiver  cannot 
be  made  by  oppositioD  to  a  final  accotmt,  when 
the  necessary  order  for  the  sale  has  been  on 
the  order  book  for  tbe  required  time.  If  there 
was  Irregolarity  In  tbe  order  directing  tbe  eale, 
or  relatmg  to  appraisement,  a  rule  to  show 
eanse  why  the  order  "Aall  not  be  vacated" 
should  have  been  taken  by  the  present  op- 
ponent' 

[Ed.  Note.— For  other  cases,  see  Reeelversi 
Cent  Dig.  I  246;  Dec  Dig.  |  14a*] 

2.  RKCKTvna  (f  18B*)  — FuiAL  Acoouira— 
Ohaeobs. 

As  the  receiver  did  not  purchase  the  prop- 
erty, he  cannot  be  charged  with  the  difference 
between  tbe  purchase  priee  and  the  price  which 
the  property  thoold  have  bron^t 

[Ed.  Note.— For  other  cases,  see  RceetTera. 
Cent  Dig.  H  231-235;  Dec.  Dig.  |  136^*] 

8.  RiOKivBBs  (I  183*)— FiNAx.  Acoomrr  — 
-  Chaboss. 

If  tbere  is  any  action  against  the  receiver 
and  others,  it  is  for  damages:  bat,  as  these 
have  not  been  prayed  for,  the  question  of 
whether  they  are  due  cannot  be  Inquired  into. 

[Ed.  Note.— For  otiisr  cases,  see  Bee^Tera, 
Dec.  Dig.  I  183.*] 

4.  RscEivns   (I   154*)  — CiAiiia  Aoazitst 

Pbofebtt— Attobnet's  Feb. 
The  receiver  allowed  attomg^s  fees  on 
two  notes  held  by  the  bank  of  Monroe,  and 
wtiicb  provide  for  10  per  cent  attorney's  fees 
when  ft  becomes  necessary  to  place  them  in 
tbe  hands  of  an  attorney,  or  to  sue  upon  them; 
and,  as  there  is  no  proof  In  the  record  that 
the  notes  were  placed,  either  in  the  hands  of 
an  attorney  for  collection,  or  to  be  sued  upon, 
the  fees  sbould  not  have  been  allowed. 

[Ed.  Note.— For  other  cases,  see  Receiver*, 
Dec.  Dig.  I  154.*] 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Morehouse;  J.  P.  Madison,  Judge. 

Final  account  of  the  receiver  of  the  Bonlta 
Mercantile  Company,  Limited,  and  opposi- 
tions thereto.  From  the  Judgment,  William 
T.  Hardle  ft  Co.  appeal.  Modified  and  af- 
firmed. 

A.  A.  Ounby  and  T.  O.  Newton,  for  ap- 
pellants. H.  Flood  Madison,  for  appellees 
Weiss  and  Lewln.  Stutos,  Bossell  &  Theus, 
for  appellee  recover. 

BREAUX,  C.  J.  Tbe  questions  Cto  decl- 
sion  arose  tn  the  course  of  the  proceedings 
In  matter  of  the  insolvency  of  the  Bonlta 
Mercantile  Company,  limited. 

It  was  represented  to  the  court  by  the 
Bank  of  Monroe,  In  Its  petition,  that  the  com- 
pany was  insolvent  and  unable  to  continue 
with  Its  business. 
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Upon  tbe  petition  of  ttae  bank,  J.  3.  Jor- 
dan, its  cashier,  was  appointed  receiver,  and, 
as  authorized  by  the  appointment,  went  In- 
to  possession  of  the  assets. 

An  InTentory  was  taken  and  apprals^uent 
made  before  a  notary,  which  was  tiled  on 
March  2.  190& 

The  receiver  attempted  for  a  short  time  to 
carry  on  the  business  of  the  late  llrm,  In 
order,  as  is  somewhere  stated  In  tbe  testi- 
mony, to  recoup  the  losses  of  the  creditors. 

This  proved  a  failure. 

There  were  creditors  who  favored  this 
plan  of  settlement;  others  were  very  much 
opposed  to  It  The  latter  carried  their  point, 
and  the  result  was  that  the  receiver  applied 
to  the  court  to  sell  the  property. 

One  of  the  creditors,  the  Witt  Sboe  Com- 
pany of  Virginia,  opposed  the  application  to 
Bell  the  property,  on  the  gronnd  that  Jordan 
was  not  legally  appointed;  that  he  was  ap- 
pointed ex  parte,  and  without  necessary  no- 
tice duly  entered  on  the  court's  receivership 
docket;  that  no  legal  inv^tory  had  been 
made;  that  no  meeting  of  creditors  was  held 
to  advise  the  sale;  and  other  similar  grounds 
were  nrged. 

Tbe  district  court  beard  evidence  <m  this 
an^lcatlon  to  sell. 

The  recover  testified  that  the  property 
would  not  improve  with  age,  and  that,  in 
view  of  the  oo^ts  and  other  reasons  stated, 
a  sale  was  not  only  advisable,  but  necessary. 

After  having  heard  other  testimony  as  be- 
tween the  Witt  Shoe  Company,  opponent,  and 
the  receiver,  the  court  decided,  on  the  de- 
mand of  the  receiver,  to  order  the  sale  of 
tbe  property  for  "cash,  subject  to  appraise- 
ment." 

Another  appraisement  was  made,  and  the 
assets  of  the  Bonlta  BfercantUe  Company 
were  appraised  at: 

Stock  mexchandlBe  SS\k  on  the  dollar 

FiitureB    83^  on  the  dollar : 

Open  account  and  note. ...  on  the  dollar 
live  stock  (12  head),  total  $360 

Pursuant  with  tbe  court's  orders,  the  mer- 
chandise, except  the  live  stotik,  and  all  other 
property  vras  adjudicated  In  bloco  to  the 
blghest  bidder  for  ttae  sum  of  96,880,  which 
was  over  tw&-tMrds  ot  tbe  appraised  T^ue. 

Tbe  live  Mode  was  sold  separately. 

Shortly  thereafter,  the  receiver  filed  a  ta- 
blean  of  receipts  and  distributions,  showing: 

Total  receipts  from  evory  source... 9  7304  22 

Privilegs  debts  amounted  to   2312  88 

Ordinary  creditors  18,542  89 

There  Is  an  Item  carried  on  the  account 
covering  a  disputed  sum  between  the  receiv- 
er and  Hyman->Hiller  ft  Co. 

Mrs.  A.  M.  Weiss  opposed  this  account  on 
the  following  grounds: 

TbAt  tbe  Bonlta  Company  Is  indebted  to 
bar  in  the  sum  of  $1,000.64.  wltb  6  per  csot 


legal  Interest  from  date  stated  In  the  oivo- 
sitlon,  rental  secured  by  lessor's  privilege 
from  1900  to  1908,  both  Inclusive,  and  the 
first  two  months  of  the  year  1900,  at  the 
rate  of  $200  per  year. 

She  asked  to  have  her  claim  credited  on 
the  account  for  the  sum  of  $500.60  as  an  ordi- 
nary creditor,  and,  as  a  privileged  creditor, 
for  the  sum  of  $1,041.61  and  Interest- 

Mike  Lewln  also  filed  an  opposition,  claim- 
ing $1,483.26  for  services  as  clerk  of  tlie 
Bonlta  Mercantile  Company,  asking  that  the 
account  be  amended,  and  that  he  be  placed 
thereon  as  a  creditor,  to  be  paid  by  prefer- 
ence from  the  proceeds  of  the  sale. 

William  T.  Hardy  ft  Co.,  another  cred- 
itor, filed  an  opposition,  setting  out  that  It  is 
a  creditor  for  $1,498. 

The  opposition  of  Hardie  ft  Go.  is.  In  the 
first  place,  directed  against  the  claim  of  1*. 
Lewln  and  M.  Lewln,  on  the  ground  that 
they  are  members  of  the  Bonlta  Mercantile 
Company,  and  bound  for  Its  debte;  and 
that,  In  consequence,  they  have  no  r^ht  to 
recover  anything  from  the  company. 

The  same  opponent  opposes  the  claim  al- 
lowed to  the  Bank  of  Monroe  for  $6300  as 
excessive  and  illegal,  and  opposes  the  fee  of 
attorney  allowed  to  the  bank  on  the  amount. 

Moreover,  tbe  receiver  was  the  cashier  of 
the  Bank  of  Monroe;,  acting  In  Its  t>ehalf,  be 
took  charge  of  all  tbe  assets  and  business  of 
the  Bonlta  Mercantile  Company,  sold  goods, 
and  collected  debts,  for  which  he  did  not  ac- 
count 

Again,  this  opponent  charges  that  there 
was  a  damaging  delay  between  the  date  of 
the  order  of  inventory  and  the  taking  of  the 
inventory  Itself;  that  the  Inventory  did  not 
represent  all  the  property  received  by  the 
receiver;  and  other  chafes  are  directed 
against  the  receive. 

Opponent  further  urges  that  the  last  in- 
ventory was  made  without  the  authority  from 
the  court  and  that  in  ordering  the  sale  to 
be  made,  the  court  ordered  that  the  first  In- 
ventory be  taken  as  the  basis  for  tbe  sale; 
that  no  order  was  applied  for  a  second  In- 
ventory; It  was  made  without  order;  that 
the  stock  of  goods  and  the  notes,  accounts, 
and  books  and  fixtures  were  offered  alto- 
gether, and  that  they  were  bid  In  by  the 
president  of  the  Bank  of  Monroe,  and  for 
the  benefit  of  the  bank,  for  the  Insignificant 
price  of  $6,885,  In  which  bid  Rice-Stlx  ft  Co. 
was  Interested;  that  there  was  no  sale,  par- 
ticularly no  sale  of  the  notes  and  accounts 
which  aggregated  the  sum  of  $38,000;  that 
they  were  illegally  advertised  and  offered  for 
sale  In  a  lump,  iand  thereby  they  were  sacri- 
ficed. 

That  the  receiver  Delected  to  collect  them. 
The  company  asks  that  tbe  account  be  re- 
jected. 

Tbe  Judge  ordered  changes  in  the  account 
and,  the  changes  having  been  noted,  he  ap- 
proved the  account 
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In  tbls  Judgment,  the  oppositions  of  W. 
T.  Hardle  &  Co.,  of  Slgor  Bros.  Company, 
and  Mrs.  Philip  Lewln  were  rejected,  and 
the  opposition  of  Hike  Lewln  was  sustained 
for  $^4^78,  as  a  privilege  claim  for  clerk's 
hire,  to  be  paid  by  preference  over  the  pro- 
ceeds of  the  sale  of  the  stock  of  merchandise, 
notes  and  acconnta  sold  by  the  receiver,  and 
another  elalm  to  remain  as  heretofore  al- 
lowed. 

The  opposition  of  the  Central  Savings 
Bank  St.  Trust  Company  was  sustained  to 
the  extent  of  $872.30,  as  an  ordinary  creditor. 

The  opposition  of  Hyman-HiUer  &.  Co.,  to 
the  extent  of  fS^QOO.  together  with  Interest, 
less  credits,  as  stated  In  the  Judgment,  all 
as  an  ordinary  creditor. 

The  opposition  of  Mrs.  A.  M.  Weiss,  to  the 
extoit  of  $1,&40.64,  was  sustained,  and  she 
was  recognized  as  an  ordinary  creditor  of  the 
Bonlta  Mercantile  Company  to  the  ^ount 
of  fSOO^  togetb»  with  Interest,  and  as  a 
IwlTlleged  creditor  on  the  jffoceeda  <it  the 
sals  of  lbs  stoA  of  mmyhandlssi  notes,  ac- 
coimta,  and  flxtnns  In  the  amount  of  1104.- 
01,  together  with  interest 

Wm.  T.  Hardie  &  are  the  only  appel- 
lants. 

The  receiver  has  not  appealed,  nor  have 
any  of  the  opponents,  except  Wm.  T.  Hazdle 
ft  Oo. 

It  follows  that  tbe  appdleas  cannot  have 
the  Judgment  amended  among  ttaansdres. 

(11  Although  not  In  the  order  of  the  Issues 
as  presented,  as  it  Is  the  most  Important  is- 
sue, we  take  up  the  question  growing  out  of 
the  attack  made  by  opponent  against  the 
validity  of  the  sale. 

The  position  of  the  receiver,  Jordan,  in 
answer  to  Hardie  ft  Co.,  opponrats,  is  that, 
the  opponents  not  having  In  any  way  op- 
IK>sed  Uie  sale,  this  sale  having  been  confirm- 
ed by  the  court's  decree  after  l^al  notice, 
this  opponent  (the  Hardie  firm)  Is  without 
right  to  attack  this  sale  in  an  opposition  to 
a  receiver's  account 

The  grounds  of  Hardie  ft  Go.  in  their  oppo- 
sition are  that  there  were  decided  Illegalities 
In  the  proceedings;  and  It  is  in  answer  to 
these  grounds  that  the  receiver  takes  the 
position  Just  stated. 

We  have  heretofore  specifically  stated  what 
those  grounds  were.  They  have  a  threatening 
aspect,  and,  as  an  original  proposition,  the 
sale  should  not  stand. 

Bnt  matters  are  complicated  and  much  Is 
added  to  the  task  of  deciding  the  auctions 
involved  the  delay  of  Hardie  ft  Oo.  in 
urging  the  grounds  which  th^  now  urge. 

[2]  Tbe  opiranents,  Hardie  ft  Co.,  attack 
the  proceedings  conducted  at  the  instance  of 
the  receiver  on  the  ground  of  their  Irregu- 
larity, and  asked  that,  as  in  the  case  of 
Sheets  Lumber  Company,  the  receiver  be 
charged  with  the  api^alsed  valn^  amounting 


I  to  over  t36jOOO,  as  carried  In  the  first  In- 
ventory. 

This  is  followed  in  the  petition  of  opposl- 
;  tion  by  the  charge  against  the  receiver  that 
I  he  Illegally  sold  the  property  at  public  anc- 
j  tion  to  the  Bank  of  Monroe;  and  the  Infer- 
ence to  be  drawn  from  the  allegations  was 
that  there  was  collnslon. 

The  charge  is  not  sustained  by  proof. 
Tbe  evidence  does  not  disclose  that  there 
was  any  collusive  agreement 

He  was.  It  is  true,  the  cashier  of  the  Bank 
of  Monroe.  That  fact  alone  is  not  sufficient 
to  establish  collnslon.  The  attorney  of  the 
receiver  was  the  president  of  tbe  bank. 
That  of  itself  Is  not  an  illegality,  althou^ 
It  would  require  less  proof  to  show  wrong- 
doing than  ordinarily.  That  proot  If  there 
Is  any  such  proof,  was  not  introduced. 

Tbe  opponoits  attack  the  sale  of  the 
property  on  various  grounds. 

Some  of  these  grounds  would  surely  have 
been  maintained,  had  they  been  timely 
urged. 

We  will  not  take  up  each  groond  sepa- 
rately for  the  decision. 
It  will  soflloe  to  take  tip  two  of  tilese 

grounds: 

First  That  tbe  reappralsement  of  tbe 
property  was  not  made  In  accordance  with 
the  order  of  the  court 

Second.  That  the  property  was  sold  in 
block. 

These  grounds  are  urged  exclusively  in  the 
opposition  to  tbe  approval  of  tiie  final  ac- 
count 

Mow,  as  relates  to  tiie  veea/oA  appraise- 
ment, which,  according  to  tbe  oppon^twns 
a  nullity,  because  it  had  not  been  preceded 
by  a  required  order: 

In  the  Judgment  decre^ng  title  sale  of 
tbe  ptopatjt  letereaeo  Is  made  to  an  ap- 
praisement; that  is,  it  was  stated  that  the 
sale  should  be  roade  In  accordance  wlUi  ap- 
praisement It  Is  not,  dearly  stated  wheth- 
er It  was  an  apiHcalsement  to  be  made,  or 
the  tpptBiatamt  In  tbe  taveatary  already 
made; 

It  was  taken  as  meaning  an  appraisement 
to  be  made,  and  another  a];q;>ral8ement  was 
made,  informally,  it  Is  true;  still  an  ap- 
praisement was  made. 

An  application  was  thereafter  made  to  sell 
the  property.  Proper  ratry  was  made  on 
the  receiver's  book  In  the  derfc's  office; 
parties  In  Inters  were  duly  notified;  the 
present  appellant  did  not  offer  the  least  ob- 
jection to  the  sale. 

The  property  was  sold  and  adjudicated 
to  tbe  agent  of  the  attorn^  who  repre- 
sented tbe  receiver,  and  who  was,  we  liave 
stated,  the  president  of  the  Bank  of  Ifon- 
roe. 

After  the  sale,  again  proper  entry  was 
made  of  the  fact  in  tbe  derk's  ofllce.  Tbe 
neeir»  allied  to  die  oonrt  ftw  its  ap- 
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proTal  of  tbe  sale;  no  one  opposed  the  ap- 
pUcatiou,  although  all  were  notified. 

Not  the  least  objection  was  offered;  It 
foliowB  that  no  appeal  was  taken  at  any 
time,  and  the  Judgment  remained  In  foU 
tOTce. 

In  the  opposition  of  Hardle  &  Co.,  the 
point  Is  urged  that  the  property  was  sold 
In  block.  That  Is  true.  We  are  of  the 
opinion  that  some  objection  should  have 
been  urged  at  the  time  that  the  receiver 
applied  to  tlie  court  to  approve  and  confirm 
the  sale. 

Aa  relates  to  the  proceedings  In  court*  all 
of  the  parties  were  in  court 

It  vas  to  some  extent  as  It  Is  In  a  con- 
00X80,  or  a  concurso  de  acreedltorea,  to  quote 
the  Spanish  technical  term. 

[»  It  is  late  In  the  day  In  matter  of  tltfs 
Utigatlon  to  set  aside  the  sale. 

The  Bank  of  Monroe  and  the  attorney 
are  not  parties  to  the  mat,  eqpedally  the 
latter. 

TbB  IsBne  Is  not  made  up  anA  presented 
In  a  waj  tliat  voold  Justly  ns  In  setting 
aside  Qte  sala 

Oonoeded  tor  a  moment  that  we  sboultf 
undertake  to  set  aside  the  sale,  the  proper- 
ty was  movable  and  perlsliable, 

Since  the  sale^  that  which  has  snrvived 
the  effect  of  time,  it  Is  entirely  probable, 
has  changed  hands. 

The  only  action  possible  (if  there  Is  an 
action  possible)  would  be  In  damages. 

We  cannot  pass  upon  questions  of  dam* 
ages  vrbea  no  damages  are  sued  for;  be- 
sides, the  parties  are  not  before  the  court. 

So  tiiat  as  relates  to  the  allied  irregu- 
larities In  matter  of  the  appraisement  and 
In  matter  of  the  sale  In  bloco,  nothing  can 
be  done  at  this  time  In  opposition  to  the 
acconnt. 

We  are  aslced  that,  as  In  the  Sheets  Lum- 
ber CSomiuny  Case,  before  cited,  we  charge 
op  the  receiver  with  the  amount 

The  receiver,  different  from  what  it  was 
In  the  cited  case,  did  not'  buy  the  property; 
and  therefore  he  cannot  be  charged  with 
the  value  with  which  a  receiver  who  acts 
wrongly  may  be  charged. 

On  leaving  this  ground  urged  by  opponent, 
we  will  notice  anoth^  dmllar  to  the  fore- 
going in  some  respect 

The  objection  is  that  the  notes  of  the 
corpora tlon  should  have  been  collected,  and 
not  sold. 

In  answer,  we  wlU  state  that  the  evi- 
dence Is  that  the  notes  were  not  collected 
because  of  their  little  value,  and  had  to  be 
sold. 

To  summarise  In  conclusion:  No  appeal 
was  taken  from  the  order  to  sell  the  prop- 
erty, nor  ^m  the  Judgment  affirming  the 
sale.  See  Metropolitan  Bank  v.  N.  0.  Brew- 
ing AsBodatlcHi,  61  La.  Ann.  1620,  26  South. 
«]& 


The  statute  of  1898,  Senate  BlU  No.  102, 
par.  10  (Act  No.  159  of  1898),  de  receiver  and 
Insolvent  or  other  corporations:  In  proper 
case  the  court  may.  on  application  of  any 
one  in  interest,  after  10  days  notice  In 
the  Judge's  book,  if  there  be  no  opposition, 
order  the  sale. 
Special  opposition,  that  of  the  two  licwlns : 
The  opposition  of  M.  Lewln,  claiming  $437.- 
76,  was  properly  maintained  with  privily 
as*  allowed  on  sale  of  the  stock.  This  was 
In  addition  to  the  amount  allowed  him  on  the 
account 

The  evidence:,  although  it  was  alleged  that 
he  was  a  stockholder,  does  not  sustain  tliat 
allegation. 

The  claim  of  the  Bank  of  Monroe : 

[4]  The  bank  appears  on  the  acconnt  for 
an  amount  of  $6,300. 

The  main  objection  to  this  dalm  Is  that 
It  is  not  proven ;  that  It  la  excessive  and  Il- 
legal. 

Opiwnent  particularly  opposes  the  fee  of 

attorney. 

This  opponent  (Hardle  A  Co.)  avers  In  Its 
petition  that  the  two  notes  of  $2,600  each, 
held  by  the  bank,  were  not  due  at  the  time 
the  bank  applied  for  the  appointment  of  a  re; 
celver. 

This  Is  beyond  question — that  the  bank 
held  the  two  notes. 

The  opponent  further  avers  that  these 
notes  were  glvea  to  the  Bonlta  Mercantile 
Company  for  advances  made  by  the  latter, 
and  that  the  failure  of  said  bank  to  carry- 
out  its  agreement  caused  loss. 

The  allegations  admit  the  notes  as  due.  It 
is  stated  that  they  were  filed  in  evidence. 

The  amount  of  the  notes  tbemaelTeB  was 
admitted  as  due. 

Fee  of  attorney : 

The  notes  signed  by  the  Bonlta  Mercantile 
Company  are  due  to  the  Bank  of  Monroe. 
They  are  admitted  by  the  opposition  as  notes 
of  said  maker  .due  to  the  said  bank. 

Opponent  denies  that  the  fee  of  attorney  Is 
due  to  the  Bank  of  Monroe^ 

We  are  of  opinion  that  the  opposition  Is 
correct  in  this  respect. 

True  the  notes  contain  the  following: 

"And  ten  per  ceaL  addition  for  attorney's  fe^ 
if  sued  upon  or  jplaced  in  the  hands  of  an  at* 
tomey  for  collection. 

The  notes  to  recover  thereon  must  surely 
be  placed  In  the  hands  of  an  attorney  for 
collection. 

There  Is  no  proof  that  these  notes  were 
sued  upon  or  placed  In  the  hands  of  an  at- 
torney for  collection. 

If  a  note  Is  sued  on,  the  unavoidable  Infer- 
ence Is  th&t  the  fee  is  due  as  claimed. 

There  was  not  a  word  <^  evidence  about 
the  fee  of  attorney. 

For  all  we  know,  these  notes  may  have 
been  handed  to  the  receiver  by  the  creditor 
to  have  them  placed  on  the  account  At  any 
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xate^  then  li  no  evidence  that  any  attoraey 
ban  erer  lud  than  In  hand  for  collection. 

The  claim  of  Bin.  Weiss: 

This  claim  was  not  allowed  1^  the  reotfrw. 

This  oredltoT  tqnwsed  the  account  of  the 
recelTer. 

Two  irttnesses  testlfled  In  support  of  her 
dalm.  It  la  abundantly  proven  that  the 
amount  Is  due  as  allowed. 

We  baTe  not  found  wherein  the  court  erred, 
both  as  relates  to  the  ordinary  claim  or  to 
the  dalm  secured  by  prlTUete. 

She  was  the  lessor  of  the  company.  The 
Bonita  Mercantile  Company  occupied  her 
property  as  tenants. 

The  ordinary  dalm  was  also  sustained  by 
proof. 

We  take  up  next  the  claim  of  Hyman-Htl- 

ler  A  Co. 

It  appears  that  this  firm  had  im  hand 
188  bales  oC  eotUm  at  the  date  the  recelTer 
took  charge  and  went  into  possession. 

The  recelTw  raerred  $300  on  the  proceeds 
to  pay  costs  to  recover  this  cottim. 

The  argument  on  the  part  t£  the  opponent 
is  tbat  this  ootton  should  have  be»  sur- 


rendered,  and  the  proceeds  distributed  as  a 
common  fund. 

The  statement  of  Byman-Hiner  ft  Co. 
shows  that  the  IBS  bales  of  cotton  were  sold 
and  credited  after  January  12,  190B,  when 
the  company  went  Into  the  hands  of  a  re- 
ceive. 

The  Judge  allowed  this  dalm  of  Hyman- 
Hlller  ft  Co.,  and  ordered  the  reodver  to 
place  it  on  his  account 

Tbe  three  notes  due  to  this  Orm  were  filed 
In  evldmc^  each  for  $1,750,  accompanied 
with  a  statunent  of  Mr.  Hyman,  of  the  firm, 
whldi  was  admitted  without  objection. 

We  are  of  the  ogltiAori  that  there  was  suf- 
fldent  proof  to  allow  the  dalm,  especially  In 
the  absoice  ot  all  evidence  to  the  contrary. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  and  account  be 
amended  by  striking  and  exdudlng  there- 
from  the  fee  of  attorn^  allowed  to  the  Bank 
of  Monro& 

With  this  amendmoit^  tbe  judgmmt  ap- 
pealed fn»n  Is  affirmed ;  Oie  costs  of  appeal 
to  be  paid  by  tSie  mass  nprssented  by  the 
a]K>^lee. 
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DOWUNO  LUHBBB  GO.  T.  KING. 

(Sopceme  Court  of  Florida,  Division  B.  Dee. 
18,  1911.    Headnotei  FUed 
Fel}.  12,  1912.) 

(SpUabut  by  ths  Oowt.) 

L  IUXLBOA.D8  (|4TB*)— Opsbatiok— InjimiKs 
BT  Fibs— AoHissiBUJrT  or  Btidencb. 
lo  an  action  by  an  administratrix  for  dam- 
acea  alleged  to  have  been  canaed  hy  fire  neg- 
ligeatly  set  out  iii>on  the  premlaeB  of  the  dece- 
dent bj  the  engine  of  a  corporation  operating 
a  tramroad.  no  error  la  committed  bjr  the 
trial  jndn  m  refn^ig  to  permit  a  letter  writ- 
ten 1^  the  decedent  to  be  Introdoeed  in  eri- 
dence  In  which  he  stated  that  the  fire  was  set 
out  by  train  No.  58,  when  it  )i  not  alleged  in 
the  decteration  that  the  fire  was  set  out  by  a 
train  BO  nnmbwed,  and  especially  when  the 
pnrpoae  of  the  letter  was  to  confine  the  eri- 
dence  on  the  part  of  the  plaintiff  to  the  con- 
dition of  an  engine  nnmbeied  6^  Its  spark 
arrester  and  ash  pan, 

[Ed.  Note.— For  other  caiea,  see  Ballroods, 
Dec  Dig.  I  479.*] 

2.  DAMAOKS  (I  174*)— ItSLSVAlTOr— Yalus— 
PKBSONiX  PbOPEBTT. 

When  fence  rails,  trees,  etc,  destroyed  by 
fire  had  no  market  Talne  in  the  neighborhood 
where  they  were  destroyed,  all  pertinent  facts 
and  drcnmstanees  tending  to  establish  the  real 
and  ordinary  Tahie  of  the  propeitr  at  the 
time  of  its  deatroctlon  are  unujinlue  in  evi- 
dence. 

[Bd.  Mote.— For  other  cases,  see  Damages, 
Cent  Dig.  11  462-167;  Dec  Dig.  i  174.*] 

8w  Bailboads  (S4S6*)— Ofebation— iNjiTUsa 

BT  FIBB— CABB  RBQCIBBD. 

Where  it  Is  apparent  that  damage  woald 
result  to  the  adjacent  property  of  others  in 
the  event  of  a  fire  started  along  a  railway 
company's  abntting  roadbed,  it  Is  the  dnty  of 
the  company  to  render  the  chance  of  the  es- 
cape  of  fire  from  Its  engines  less  hazardous 
by  keeping  Its  roadbed  and  right  of  way  clear 
tA  fire-breeding  and  combnstible  material. 

[Bd.  Noteur— For  othra  cases,  see  BallroadB, 
Cent.  Dig.  «  1678-1070;  Dee.  Dig.  |  450.*] 

4.  Afpbai.  avd  Bbbob  a  1(09*)— Bxnsv— 
QuBsnoHfl  aw  FAor-iraDoiiBiiT  or  Set- 
bbbb. 

Where  fb»  arldenee  U  conflicting,  the 
judgment  of  a  referee  npon  the  HabUity  of  the 
defMidant  will  not  be  disturbed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4008-4010;  Dec  Dig.  | 
1019.*1 

6.  Dakaou  (I  91*)  — PuirrriTS  Dahaqes— 
Obouhtds— Gboss  Nbolioehob. 

Gross  negligence,  not  amounting  to  such 
wanton  and  recUess  indifference  to  the  richta 
of  others  as  to  be  equivalent  to  an  Intention- 
al  violation  of  them,  will  not  warrant  pnnitlve 
damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cant.  Dig.  U  19^-201;  Dec  Dig.  |  91.*] 

Error  to  Clrcalt  Court,  Taylor  County  i  U 
W.  Blanton,  Bef  me. 

Actum  by  J.  I*.  King  agalnrt  tlie  Dowllng 
Lumber  Cominny.  At  tbe  death  of  plalntUC, 
Martlift  8.  King,  administratrix,  va>  sobati- 
tated  aa  plalntlfC  From  a  judgmut  for 
plaindtt,  defendant  bringa  error.  Affirmed 
on  oondltlon. 


McOoUom  A  Harrell,  for  plaintiff  In  error. 
Hoidry  ft  lf«Klnnon,  for  defendant  In  erroc 

HOCKBB,  J.  J.  L.  King  sued  the  Dowl- 
Ing  LumlMT  Company,  a  oorporatton,  bi  ttie 
drcult  court  of  Taylor  county,  to  recover 
damages  to  the  ItUids  and  term  of  plalntlfl 
alleged  to  bave  bem  caused  by  fire  comnnml- 
cated  from  a  urtaln  loamwtlTe  operated  on 
a  tramroad  through  tbe  farm  of  the  plain- 
tiff. It  la  alleged  that  weeds,  grass,  and  d6- 
brla  bad  been  carelessly  and  negligently  al- 
lowed to  accumulate  on  the  track  and  right 
of  w^,  kdA  that  the  oiglne  was  not  proper- 
ly equipped  with  spark  arresteta  and  a  good 
and  suffldoot  ash  pan  Uiat  would  prevent 
throwing  out  sinrka.  coals  of  fire,  eta,  and 
carelessly  and  aei^lgently  allowed  coals  of 
fire  to  drop  from  the  ash  pana,  and  spaAs  of 
fire  to  be  emitted  from  the  smoke  stack, 
whidi  £811  in  tlie  dry  grass  and  dfibris  and 
ignited  tbe  aam^  causing  a  Are  wbidi  de- 
stroyed 801  pan^  of  ftttoe  of  tbe  value  of 
$141,  three  gates  of  the  vtiue  of  $15,  burnt 
over  land  on  wblcb  were  trees  and  timber, 
damaged  and  destroyed  78  trees  of  the  val- 
ue of  $75,  left  tbe  Uam  open  and  mipre- 
tected  ag^nst  cattle  causing  unusual  labor 
and  ineonvenience.  It  is  alleged  "that  tbe 
defendant  by  and  throui^  its  servanbi, 
agenta,  ud  enq>loyte  tiien  and  there  wdl 
knew  of  tbe  said  fire  wblcb  so  destroyed 
plalntlfTs  propnrty;  that  th^  were  tben 
and  there  present,  and  saw  the  said  fire 
as  It  was  raging,  but  the  defttidant  tben  and 
thore  carelessly,  n^lgently,  and  wantonly 
ftiiled,  neglected,  and  refused  to  aid  the 
plaintiCC  In  ezttnguisbing  said  Are,  wblcb  if 
such  assistance  bad  been  rendered,  the  great 
damage  which  waa  anstained  would  bave 
bem  to  a  great  extent  avoided."  Tbe  fore- 
going omtalns  tbe  substance  of  tbe  ftrar 
eounts  of  the  dedaratkm. 

fleas  of  not  guilty  were  filed  to  the  sever- 
al counts.  Tbe  plaintUt  having  died,  bis  ad- 
ministratrix was  wltbout  ob}ecti(m  made 
party  plalntMf  in  tbe  suit  Tbe  cause  was 
tben  refMred  to  a  referee  for  trial,  Tbe 
referee  made  tto  following  findings: 

"This  cause  being  anbmitted  for  final  bear- 
ing up(m  tbe  evidence  adduced  by  tbe  par- 
ties hereto  before  the  undersigned  referee^ 
the  referee  finds  as  f(dlows:  That  tbe  de- 
fendant allowed  grass,  weeds,  stubble^  trash, 
and  dfibris  to  accumulate  <m  its  roadbed  and 
right  of  way  running  tbrou^  plalntUTs  fitrm 
and  to  remain  thereon  for  sevwal  months — 
the  roadbed  not  bavli^  been  cleaned  ofC  and 
deared  of  socb  grass,  weeds,  stnlOil^  and 
da»is  for  more  than  32  numtba  prior  to  the 
alleged  fire— and  that  in  so  doing  the  de* 
foidant  waa  tben  and  there  gross^  n^l- 
gent;  that  on  <a  about  tbe  17tb  day  of  Jan- 
uary, 1910,  one  of  tbe  defmdant's  locomo- 
tives, tben  and  there  passing  along  and  over 
said  roadbed  through  plaintUTa  term,  was 


*Vot  otb«r  caaos  bm  same  topic  and  section  NDHBBR  la  Dea  Dig.  *  Am.  Dig.       No.  SarlM  *  Rep'r  Indexes 
57  80.-22 


Digitized  by  Google 


67  SOUTHEBN  RBPOBTER  (FUh. 


338 

not  equipped  with  proper  ash  pan  and  apork 
arrester  and  tbat  by  reason  of  said  defec- 
tive equipment  emitted  and  dropped  sparfcs 
and  coals  of  Are  on  and  along  said  roadbed 
and  rliB^t  of  way  and  from  wbldi  aald  coala 
.of  Qre  and  sparks  tbe  grass,  weeds,  stub- 
ble, and  dfibrls  on  and  along  said  roadbed 
and  right  of  way  were  Ignited  and  Uierefrom 
fire  spread  out  over  and  through  plaintUTs 
farm,  and  then  and  there  burned  and  cxm- 
sumed  a  quantity,  to  wit,  861  panels  of  10 
rails  each,  of  plaintiff's  fence,  also  burned 
over  plaintlfTs  woodland  and  burned  and  de- 
stroyed plaintiffs  timber;  tbat  said  fire 
was  observed  by  defendant's  emj^oyte  and 
that  they  neglected  to  render  any  aid  In  ex- 
tinguishing tbe  aame,  and  that  the  plaintiff 
used  hlB  best  efforts  to  extinguish  the  flre 
and  to  avoid  tiie  damage.  And  the  referee 
finds  the  actual  damage  sustained  by  the 
plaintiff  by  reason  of  defendant's  n^igenc^ 
as  alleged  and  proved,  to  be  1106.51,  and 
that  by  reason  of  defendant's  gross  negli- 
gence as  found,  the  additional  sum  of  f76 
should  be  asseeaed  against  It  as  punitive  or 
comp^isatory  damages. 

"Thertfore  the  referee  finds  for  the  plain- 
tiff and  assessea  her  damages  at  two  hun- 
dred forty-«»  dollars  and  fifty-one  cents 
(f241Jil),  with  Interest  from  day  of  filing 
suit  This  March  22;  1911." 

Judgmmt  was  altered  in  accordance  with 
tbe  findings.  This  Judgment  is  here  for  re- 
view on  writ  of  orror. 

The  evidence  shows  that  the  DowUng  Lum- 
ber Company  operated  a  log  railroad  through 
the  farm  of  the  detoidant  In  error;  that 
said  farm  consisted  of  several  hnndred  acres, 
and  was  fenced  with  a  rail  fence;  tbat  tbe 
trade  and  right  of  way  on  the  17th  <tf  Jan- 
uary, 1910,  at  tbe  time  of  the  fire,  was  cov- 
ered with  dry  weeds  and  grass,  and  had  been 
in  that  condition  for  some  time ;  that  fires 
had  occurred  on  tbe  track  and  right  of  way 
several  tlmee  before  and  after  tbe  said  date, 
some  of  them  having  occurred  immediate- 
ly afim  the  passing  of  the  locomotives  oi  the 
jilaintiff  In  error.  The  evidence  on  tbe  part 
of  ttie  d^mdant  in  wror  tends  to  show 
that  on  tbe  morning  of  tbe  day  in  question, 
possibly  about  11  o'tixxk,  about  half  an  hour 
after  tbe  passing  of  a  locomotive  and  cars 
through  the  farm  of  defendant  in  error,  a 
fire  was  seen  on  or  near  the  track  m  said 
Harm  not  far  from  the  fttnoe  which  indoa- 
ed  It;  that  no  flre  was  seen  there  before  tbe 
passiiig  of  said  engine;  that  defendant  in  er* 
ror  with  the  assistance  of  othraa  attu'  con- 
siderable labor  put  out  the  flre.  His  evi- 
dence also  tfflids  to  show  that  tbe  flre  start 
ed  on  the  track  of  the  raiboad  and  burnt 
eastward  from  it;  that  it  destroyed  a  large 
number  of  panefs  of  fence,  three  gates,  about 
70  pine  trees  of  considerable  sise,  burnt  over 
about  15  acres  of  woodland  and  damaged  or 
killed  the  trees  thereon.  There  was  testi- 
mony on  tbe  part  of  the  d^endant  in  error 


tending  to  show  the  amount  of  the  damages. 

[1]  The  assignments  of  error  are  quite- 
numerous  based  on  the  rejection  and  admis- 
sion of  testimony.  For  Instancy  the  plain- 
tUf  In  wror  offered  to  introducer  a  letXec 
from  J.  li.  Kin&  then  dead,  in  which  be 
stated  ttiat  the  flre  was  set  out  by  train  No. 
58.  This  oSa  was  r^sed  and  tbe  ruling 
is  assigned  as  error.  We  discover  no  error 
In  this  ruling.  It  was  not  alleged  in  the  dec- 
laration that  ttie  flre  was  set  out  by  a  train 
so  numbered,  and  there  la  no  proof  what- 
ever, nor  offer  to  prove  ttiere  was  a  train  so 
numbered.  It  la  true  tbe  lumber  company 
proved  that  the  train  whidi  ran  over  the 
road  about  the  time  of  the  beginning  of  the 
flre  was  handled  by  an  engine  numbered  58, 
but  the  letter  does  not  show  tbat  this  en- 
gine was  m«uit  The  purpose  of  introduc- 
ing the  letter  was  to  confine  tbe  evidence 
to*  the  condition  of  said  engine  58  as  to  Its 
spark  arrester  and  ash  pan,  and  to  exclude 
all  evidence  as  to  the  condition  of  other 
engines  and  all  evidence  as  to  fires  having 
been  put  out,  except  by  this  engine.  But  the 
allegatlcatB  of  the  dedaratfam  did  not  so  lim- 
it the  proof,  because  It  described  no  partic- 
ular engine.  These  matters  afforded  occasion 
fbr  a  nnmbw  of  assignments  of  error^none 
of  which  we  thiajc  are  sustained.  Florida 
Kast  Coast  B.  Go.  v.  Wdch,  SS  Bla.  146,  41 
South.  2S0,  12  Ann.  Oas.  210. 

DQ  Again  In  moving  0ie  damages  the'de- 
fendant  in  error  was  not  In  a  condition  to 
show  Out  the  trees,  rails,  and  gates  which 
wwe  burned  had  any  maAet  value,  so  he  re- 
sorted to  proof  of  facts  from  -which  tiae  ac- 
tual value  of  those  trees  could  be  estimated. 
For  Instance,  he  showed  that  the  trees  In 
that  nelgfaborliood  had  no  marint  valoe  ex- 
cept as  they  woidd  make  cross-ties,  and  that 
a  tree  was  valued  according  to  the  numbw 
of  cross-ties  it  would  make,  and  that  each 
cross-tie  was  worth  10  cents.  So  that  a 
tree  that  would  make  five  cross  ties  was 
worth  60  cents,  etc. 

So  with  reference  to  the  damage  caused 
by  burning  the  fenc&  It  was  diown  that  rails 
bad  no  particular  maAet  valnob  but  it  was 
shown  bow  many  it  would  take  to  restore  the 
fences  what  it  wouU  tiost  to  split,  haul,  and 
put  them  up.  These  matters  gave  rise  to  a 
number  of  assignmentB  of  error  <m  tbe  intro- 
duction of  testimony.  Such  matters  are  con- 
trolled by  the  dedslon  in  JadcsonvUle,  T.  ft 
K.  W.  Ry.  Co.  V.  Peninsular  Land,  Tranap. 
ft  Uanuf  g  Oc  27  FU.  1,  9  South.  061,  17 
L.  R.  A.  33,  65.  "Where  the  value  of  the 
properties  destroyed  is  the  criterion  of  the 
amount  of  damage  to  be  awarded  and  the 
property  destn^ed  had  no  market  value  at 
the  place  of  its  destruction,  then  all  aucb  pw- 
tlnoit  facts  and  drcnmstanoes  are  admissi- 
ble In  evidence  as  tmd  to  estaUlsh  its  real 
and  ordinary  value  at  the  time  <tf  its  de- 
structttm;  such  facta  u  wUl  furnish  tbe  Jury, 
who  alone  determine  the  amount,  wUh  such 
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pertlDoit  data  as  wHI  enable  tliem  reasoDa- 
U7  and  lotelUgentl7  to  ariire  at  a  fair  rain- 
atioD,"  etc. 

[I]  BaUroads  Bbonld  kew  their  xoadbeda 
and  right  of  way  reasonably  clear  of  dried 
snm  and  other  combnstlble  material.  Where 
It  is  apparent  that  damage  would  result  to 
tbe  adjacsnt  pn^wrty  of  others  In  the  event 
ot  a  Are  started  anywhere  along  a  railway 
compai^'^  abnttlng  roadbed,  then  It  Is  the 
duty  of  the  company  to  render  the  diance  of 
the  escape  of  Are  from  its  &^bm  leas  baxard- 
oua  by  keeping  its  roadbed  and  right  of  way 
dear  of  flre-breeding  dCbrlB.  St  Johns  &  H. 
R.  Cow  T.  Ransom*  82  Fla.  406»  14  South.  892. 
Says  the  Supreme  Court  of  Nevada  in  tlu 
ease  of  Watt  t.  Nevada  Cent  R.  Co..  23  Nev. 
151,  44  Pac.  42S,  62  Am.  St  Bep^  T72:  "We 
are  of  opinion  that  we  are  justified  in  say- 
ing tbat  it  is  common  knowledge  based  on 
coBmion  observation  In  this  railway  age^  that 
railroad  engines  of  the  most  apiffoved  con- 
Btmctlon  and  with  the  beat-known  applianc- 
es and  managed  by  tbe  most  skillful  oigl- 
neera  and  firemen  are  liable  to  and  do  fre- 
quently from  necessity  or  by  accident  «nlt 
sparks  and  fire  capable  of  igniting  dry  mb- 
blah  or  combustible  matter  along  their  path- 
way, and  thus  plaoe  tl^  pnqterty  of  adjoin- 
ing owners  in  imminent  danger  of  deatmc- 
tlTe  conflagrationa  and  frequently  cause  the 
deetrnctiffli  of  property."  A  number  of  cas- 
es are  referred  to  by  this  court,  among  them 
lUdmiond  A  D.  R.  Go.  r.  Uedley.  7S  Va.  480, 
40  Am.  B^  734;  Jfmes  t.  Michigan  Cent  B. 
a,  69  Mich.  437,  26  M.  W.  6^  We  think 
tbese  easel  dispose  of  all  the  important  as* 
algiunaits  raising  qoestlcaui  of  law. 

The  testimony  of  the  lumber  company  was 
hiconslstent  with  tliat  ot  the  plaintiff  below. 
Mr.  Clark,  an  engineer  in  charge  of  engine 
Na  68,  says  he  passed  along  through  the 
farm  of  the  defendant  in  error  about  11:30 
o'doA  a.  m.;  that  as  he  passed  along  he  saw 
a  fire;  tbat  the  fence  was  burning  about  60 
yards  east  of  the  railroad  track ;  that  it  was 
not  boralng  at  any  other  idace  that  he  knew 
of;  that  the  rlg^t  of  way  was  not  burned; 
that  Us  engine  and  epark  arrester  were  of 
tbe  best;  that  he  was  only  running  about  16 
iBlIes  an  liour  under  low  pressure  which 
could  not  cause  the  exhaust  to  throw  out 
coals  or  qiailu  in  any  oonslderaUe  quantity 
w  sixe,  and  tiiat  his  engine  did  not  set  out 
tbe  fire.  He  said  also  his  engine  had  not 
been  along  there  in  aboot  40  hours. 

[4]  Hr.  Hardee  was  a  locomotive  engineer 
for  the  Dowling  Lumber  Company  on  the 
iTth  cf  January,  1910;  was  mnning  a  work 
train;  bad  under  him  a  crowd  of  negro  la- 
borers; imased  through  the  King  farm  about 
12-.16  p.  ra.  going  to  Uve  Oak;  observed  the 
Are  on  the  King  plantation,  about  50  yards 
to  the  riglit  of  the  road  going  to  Live  Oak, 
Just  Insiae  of  the  fitild— that  the  fire  was  out 
as  he  came  along;  his  engine  did  not  set 
out  tbe  fire;  saw  Mr.  J.  L.  King,  Mr.  Mo 
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CoUongb,  and  Mr.  King's  son  out  tbere^ 
These  genUonen  did  not  give  any  kind  €A 
signal,  nor  request  him  to  stop  and  assist 
In  putting  out  the  fire;  tbat  he  was  running 
about  16  miles  an  hour;  tbat  he  had  run  hts 
engine  along  there  the  last  time  on  the  day 
before.  It  does  not  afilrmatively  appear 
whether  other  engines  were  used  or  not  on 
this  tramroad.  In  the  face  of  these  state- 
ments the  witnesses  tta  plaintiff  in  error 
testified  tbat  soon  after  a  train  passed  along 
g(^ng  from  Live  Oak  the  fire  was  seen;  that 
the  wind  was  blowing  from  the  west;  that 
the  fire  went  from,  the  track  eastward,  and 
that  there  were  no  other  fires  tbat  day  in  tbe 
n^hborhood.  If  Mr.  Clark  was  correct  tbat 
as  he  passed  along  the  fire  was  SO  yards 
east  of  the  track,  and  not  burning  anywhere 
dse,  we  do  not  see  how  It  could  be  probable 
tbat  the  fire  would  eat  bade  against  the  wind 
to  the  tra<A:  and  stop  there.  The  evidence 
shows  that  tbe  trade,  right  of  way  and  ad- 
jacent land  was  coveied  over  with  like  com- 
bustible material,  and  no  reason  aivears  wlqr 
the.fire  shonld  have  sttvped  st  tbe  track,  if 
ft  could  liave  worked  its  way  back  against 
the  wind.  EMdoaUy  the  refwee  gave  cred- 
ence to  the  facts  stated  by  tbe  witnesses  for 
tbe  plaintiff  below,  and  fbund  in  her  favor, 
as  to  the  origin  of  the  fire.  We  also  think 
there  is  evidence  which  supports  the  findings 
of  the  referee  as  to  the  actual  damages. 
Upon  the  principle  that  the  same  effect  Is  to 
be  given  to  the  findings  of  a  referee  TQMm 
the  testbnony  as  to  the  verdict  of  a  Jury, 
we  think  that  in  tbe  foregoing  mattm  the 
action  of  the  r^eree  must  be  sustained.  Al- 
achua Pboei^to  Co.  T.  Ani^o-Gontlnental 
Guano  Works,  61  Fla.  143,  40  South.  71. 

[I]  We  meet  with  difficulty  when  we  come 
to  consider  the  question  of  punitive  damag- 
es. A  reference  to  the  findliig  of  tbe  refwee 
will  sbow  tbat  for  what  he  considered  gn»a 
negligence  on  the  part  of  the  Dowling  Lum- 
ber Company  he  gave  the  plaintiff  below 
|75,  as  pmUHve  or  eompengatorv  damaget. 
The  distinction  between  compensatory  and 
punitive  damages  has  frequently  been  stated 
by  this  court,  and  need  not  be  restated  here. 

In  the  rase  ot  the  Florida  Southern  By. 
Co.  V.  Hirst  80  Fla.  1,  11  South.  606,  16  L. 
R.  A.  eBl,  SZ  Am.  St  Rep.  17,  this  court  dis- 
tinctly held  that  gross  negligence  will  not 
Justify  the  imposition  of  punlUve  damages, 
nor  can  we  say  the  evidence  shows  such  wan- 
ton and  reddess  Indifference  to  the  rights  of 
others  as  to  be  equivalent  to  an  intentional 
violation  of  tlwn.  Tbe  referee  had  already 
find  tlie  amount  of  compensatory  damages, 
end  we  think  he  erred  in  givlog  the  amount 
of  176,  as  punitive  damages.  Under  these 
drcumstances  it  is  considered  and  ordered 
that  the  defendant  in  rarer,  within  80  di^ 
from  the  date  of  tbe  filing  of  the  mandate 
of  this  court  In  tbe  clerk's  office  of  Taylor 
county  file  a  remittitur  of  (76,  of  the  Judg- 
moit  below  in  said  office^  and,  upon  this  be* 


Digitized  by  Google 


340 


B7  SOUTHEBN  RBPOBTBB 


(Fla. 


Ing  don^  that  the  Jadgment  stand  affirmed ; 
ottaerwlse,  that  It  itand  mmed.  It  ia  so 
ordered. 

TAYLOR  and  PARKHIUL^  JX,  con^. 

WmTJ'IISLD,  C.  J.,  and  SHAGKLBFOBD 
and  COOKBELL,  J3.,  concor  In  the  opinion. 


BBICKBON  T.  IN8UBAM0B  00.  OT  NOBTH 
AMBBIOA. 

a&MB  T.  omzBNS'  INS.  00.  or  mis- 

80TJRL 

(Snpreme  Court  of  Florida,  Dlvlsiott  B.  Jan. 
8,  1812.   HeadQotes  Filed 
Feb.  12,  1912.) 

(B^Uabu*  hy  t\»  Oourl,) 

1.  Appku  Airn  Baioa  (8  1201*)— Behard— 
Ii&w  or  Oabb— Akxndhbni  of  Plbadinob. 

Where  iDBorance  policies  bare  been  held 
void  at  law  by  this  court  In  actions  on  the 
(policies,  by  reason  of  facts  set  up  that  the 
msared  was  not  tbe  anconditional  and  sole 
owner  of  the  insared  property  when  the  poli- 
cies were  issued,  he  baring  before  contract- 
ed to  sell  and  convey  the  property  to  another, 
the  attempt  after  tbe  cases  were  remanded  to 
avoid  this  defense  by  pleading  that  la  fact 
the  agent  of  the  insurance  companies  knew  of 
the  said  contract  to  sell  and  convey  and  the 
real  interest  of  the  partiea  under  said  con- 
tract when  the  policies  were  issned,  and  waived 
tbe  condition  of  sole  ownership  contained  in 
the  poUdes,  Is  unavailing  to  give  life  to  the 
polides,  in  actions  at  law  on  said  policies. 

[Bd.  Note. — h'ot  other  cases,  see  Appeal  and 
Bn>o^^Cent  Dig.  |8  4673-1683;  Dec  Dig.  | 

2.  Appeal  and  Ebbob  ({  1040*)— HABitLESS 
Error— BuuiTO  on  DEicnraEB. 

Where  the  circuit  judge  overniled  de- 
murrers to  replications,  and  snlMeqiiently  sos- 
talned  demurrers  to  a  second  set  of  replica- 
tions, setting  up  practically  the  same  matters 
as  in  tbe  first  his  action  was  eqalvalent  to  a 
revocation  of  his  first  mllng. 

[Ed.  Notov— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4089-4105;  Dee.  Dig.  | 
1040.*] 

Error  to  Olrcnlt  Gonrt,  Dade  Gonntr;  lU- 
nor  8.  Jones.  Judge. 

Action  by  Jc^  W.  HSrldcaon  against  tbe 
Insurance  Company  of  North  America  and 
others,  and  by  the  aame  plalntltt  against  the 
Citizens'  Insurance  Company  of  MlasoorL 
Judgm^ts  for  d^tedantSt  and  plalntUE 
brings  error.  Alfirmed. 

C  C  Chillingworth  and  Qeo.  M.  Bobbins, 
tot  plalntur  In  error.  Oockrell  A  Oockr^ 
for  defendants  In  error. 

HOGEEB,  3.  These  cases  were  before  this 
oonrt  at  the  Jane  tttnt.  1905,  and  the  deci- 
sion of  the  oonrt  Is  foond  In  BO  Fla.  419,  39 
SoQth.  49S,  2  L.  B.  A.  (N.  S.)  S12,  Ul  Am. 
St  Rep.  121,  7  Ann.  Gas.  4S6.  As  was  stated 
In  that  opinion  tbe  pleadings  and  Issues  in 
the  two  cases  are  snbstantlally  the  same. 
It  was  h^d  in  the  former  opinion  that  tbe 


pleas  setting  up  the  ftict  (bat  inlor  to  the 
taking  out  of  tbe  Are  insarancepoltdes  Brick- 
son  bad  contracted  to  sell  and  convey  the 
property  on  which  the  Insarance  was  taken 
out  to  one  W.  "L.  Bnrdi,  rendered  tbe  poUeles 
Told  at  law  bj  reason  of  the  provlBlon  con- 
tained therein:  "Ttals  entire  policy  unless 
ottaowlse  provided  by  agreement  Indorsed 
hereon  or  added  hereto  shall  be  void  If  the 
interest  of  the  Insured  be  other  than  nnoon* 
ditlonal  and  sole  ownership."  For  this  rea- 
son the  Judgments  below  were  reversed  and 
tbe  cases  remanded.  After  tbe  case  was  sent 
back  to  tbe  circuit  court,  tbe  plaintiff  filed 
replications  to  these  pleas  setting  up  In  sub- 
Btance  that,  at  the  time  of  tbe  execution  of 
this  policy,  tbe  Insuntnce  company,  throng 
its  agent,  Robert  B.  Taylor,  hf  and  through 
whom  tbiy  entered  into  tbe  contracts  of  in- 
surance was  already  Informed  and  knew  of 
the  sale  of  the  property  to  Burdi,  and  that 
the  sale  was  a  true  sale,  and  notwithstanding 
wrote  up  said  pc^cies  and  received  tbe  pre- 
miums as  a  consideration  for  the  insurance 
and  suffered  tiie  plaintiff  to  believe  he  was 
inaored  until  after  tbe  flr^  and  that  tbereby 
tbe  dtfendant  companies  were  estopped  to 
claim  the  policies  were  void.  The  replica- 
tions further  set  up  that  the  plaintiff  Brick- 
son  had  exeented  tbe  contract  of  sale  wltb 
Buridi,  deducting  92,000,  tbe  amount  of 
the  Insurance,  in  r^lance  <m  said  contracts 
of  lttsuranc& 

These  replications  were  demurred  %  to  on 
20  groundfs  covering  every  p(»slble  objection 
to  them,  among  others,  that  th^  constituted 
a  departure  in  pleadbig,  and  that  they  at- 
tempted to  make  valid  contracts  held  void  by 
tbe  formsT  dedsUm  of  this  court  by  means 
of  estopptf . 

These  demurrers  were  overruled,  and  the 
defendant  company  glv^  leave  until  rule  day 
In  December,  190^  to  plead  as  it  might  be 
advised.  On  tbe  7tb  of  December,  190S» 
tbe  defendant  company  Joined  Issue  on  tbe 
plaintiff's  r^llcations,  and  also  filed  several 
rejolndm  thereto.  On  the  same  day,  the 
defendants,  with  leave  of  tbe  court  as  al- 
leged, filed  four  addltlraial  pleas.  These 
pleas  set  up  the  contract  between  Burcb  and 
Brlckson,  wbidi  Is  set  up  in  tbe  original 
pleas,  wlilch  was  passed  upon  this  court 
In  its  former  opinion,  and  certain  allegations 
based  upon  the  construction  given  said  con- 
tracts In  said  opinion.  Tbe  pleas  substantial- 
ly repeat  tbe  Issues  made  In  the  first  pleas. 
A  motion  to  strike  these  pleas  was  made  and 
overruled.  On  the  1st  of  January,  190^  the 
plaintiff  filed  repllcattons  to  tbe  additiwial 
pleas  Bubstanttally  settli^  fortb  the  facts 
contained  in  the  replications  to  tbe  first 
pleas.  On  the  lOtb  of  August.  1909,  the 
plaintiff  filed  othor  replications  substantially 
embracing  the  facts  sSt  fortb  in  the  r^»Uca- 
tions  of  1st  of  January,  1909,  and  otbw 
facts,  all  of  whidi  are  in  substance  but  a 
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xc^tltion  of  the  focts  set  fortb  In  the  repU- 
catl<nis  to  tlie  first  plea&  A  demurrer  was 
filed  by  the  defendant  company  to  these  rep- 
lications filed  Angnst  10, 1909,  and  on  the  8th 
ftf  Jose,  ISKU,  the  court  sustained  said  de- 
muzrer  In  tlie  following  order: 

In  the  Circnlt  Court,  Dade  County,  Fla. 
"John  W.  Brickson,  Plaintiff,  r.  Insurance 
CompaDy  of  North  America,  a  Co rjK) ra- 
tion, and  Fire  Association  of  Phlladdpbla, 
a  Coiporatlan,  Defendants. 

"Final  Judgmrat.  * 

This  cause  coming  on  again  to  be  heard, 
and  It  appearing  that  an  order  has  been 
made  sustaining  the  demurrer  of  defendants 
to  the  replications  filed  by  plaintiff  August 
10, 1909>  to  the  first,  second,  third  and  fourth 
additional  pleas  of  defendants  filed  December 
T.  said  r^licatlons  being  amended  rcgh 
licatlons,  the  r^Ucatlons  first  filed  to  said 
pleas  having  been  considered  bad. 

"It  is  thereupon  considered  that  the  de- 
fendants are  entitled  to  final  Judgment  on 
said  deiniirrer,  It  la  considered  tliat  the  de* 
faidants  have  final  judgment  on  said  de* 
morrer,  and  that  the  plaintiff,  John  W.  Erlck- 
son,  have  and  recom  nothing  of  the  defend* 
ants  and  that  the  defendants,  Insurance  Com- 
pany of  North  America,  a  corporation,  and 
Fire  Assodatlon  of  Philadelphia,  a  corpora- 
tion, go  hence  without  day  and  have  and  re- 
cover of  and  from  the  plaintiff  their  costs 
herein  taxed  at  $16.44,  for  which  let  execn- 
tioQ  Issue. 

"This  8th  day  of  June,  1911. 
"[Signed]      Minor  S.  Jones,  Judge." 

A  writ  of  error  was  sued  out  from  this 
Judgment. 

[f]  We  shall  not  undertake  to  discuss  In 
d^ll  the  assignments  of  error  having  their 
basis  in  an  unusual  method  of  pleading,  but 
keep  in  mind  the  real  issue  in  the  case.  This 
court  In  Its  former  opinion,  as  has  been  said, 
held  that  as  a  matter  of  law  the  Insurance 
contract  sued  on  was  void  at  law  because 
Erickson  was  not  at  the  time  it  was  ex- 
ecuted, the  sole  and  unconditional  owner  of 
tbe  property  which  was  Insured.  The  at- 
tempt to  give  life  to  a  policy  void  at  law, 
by  the  application  of  the  doctrine  of  estopp^ 
or  waiver  may  find  some  support  In  the  de- 
cisions of  some  courts,  but  it  seems  to  us 
that  under  our  system  of  pleading  and  prac- 
tice^ where  courts  of  law  and  courts  of  equity 
have  separate  functions  and  Jurisdictions  this 
cannot  be  done.  The  Jurisdiction  over  the 
correction  of  mistakes  In  the  making  of  con- 
tracts is  peculiarly  one  of  chancery.  If  the 
Acts  set  forth  in  tbe  replications  to  the 
pleas  of  the  insurance  company  are  true,  they 
will  afford  ground  for  reformation  in  equity 
of  the  insurance  policy,  and  will  authorize 
the  dwDcery  court  to  reform  the  contract 
and  make  it  payable  to  Burch  or  Ehldvon, 


as  upon  a  hearing,  tiielr  Interest  might  be 
found  to  exist,  unless  there  now  exists  some 
proper  d^ense  to  such  a  proceeding.  ThQ 
procedure  will  be  In  accord  with, the  doc- 
trine laid  down  In  Phenlx  Ins.  Co.  v.  Bil- 
liard, 59  Fla.  690,  52  South.  799,  138  Am.  St. 
Rep.  171,  and  Taylor  v.  Qlg^s  Falls  Ins.  Co., 
44  Fla.  273,  82  South.  887. 

[2]  There  are  some  technical  objections 
presented  here  arising  out  of  the  pleading. 
There  was  an  Issue  Joined  to  the  replication 
to  tbe  first  plea.  It  was  never  formally 
withdrawn.  But  it  seems  to  us  there  Is  no 
reversible  error  because  Judgment  en- 
tered by  the  court  with  that  Issue  techni- 
cally undisposed  of.  As  we  have  said  the 
second  set  of  pleas  of  d^endant  company 
practically  presented  the  same  defense  as  the 
first  pleas.  The  second  set  of  replications 
presented  practically  the  same  defense  as  tbe 
first  The  order  of  tbe  court  sustaining  tbe 
demurrer  to  the  second  set  of  replications 
was  a  practical  retraction  of  bis  order  over- 
ruling tbe  demurrer  to  the  first  set  of  reidl- 
catlons.  We  do  not  think  the  Judgmmt 
should  be  reversed  because  this  technical 
Joinder  of  Issue  was  not  actually  withdrawn 
or  set  aside,  as  the  real  Issue  In  the  case 
was  disposed  of  by  the  last  order  of  the  trial 
Judge,  and  the  final  Judgment.  Franklin 
Pho^hate  Conq;»any  v.  IntematUmal  Harves- 
ter Company  of  America,  S7  South.  206,  de- 
cided at  this  term. 

The  Judgnmtt  below  In  both  of  said  cases 
is  affirmed. 

TATLOB,  P.  X,  and  PABKHILI^  J^  con- 
cur, 

WUITFIIOLD,  C.  J.,  and  SHAGKI^^FOBD. 
J.,  concur  in  the  opinion. 

COOKKKLL,  being  disqualified,  took  no 
part 


PHILLIPS  V.  STATE. 

(Supreme  Court  of  Florida.  Division  A  Jan. 
8,  1912.   Headnotei  Filed  Feb.  6, 
1912.) 

(SyttabuM  by  the  Court.) 

1.  CaiuiNAL  Law  (J  1066*) —Appeal  — Ri- 
ruBAL  OF  New  Tbiai.— Objechons. 

In  the  absence  of  an  exception  to  an  or- 
der refusing  a  new  trial,  the  suffideney  of  the 
evidence  is  not  properly  presented  to  the  Su- 
preme Gonrt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  2686;  Dec  Dig.  1 1066.*] 

2.  Crimisal  Law  (|  1066*)— Denial  of  New 
Tbiaii— BxciPnons  to  Obobb. 

Allowance  of  time  to  present  a  bUl  of 
exceptions  upon  a  denial  of  a  motion  for  new 
trial  is  not  allowing  an  exception  to  that  or- 
der; oUier  exceptions  having  been  allowed  dur- 
ing the  trisL 

[Ed.  Note.— For  oOier  cases,  see  Criminal 
Law,  Dec  Dig.  |  1066.*] 
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Error  to  Criminal  Goart  of  Record,  Wal- 
ton County;  Cbarles  O.  Andrews,  Judge. 

F.  M.  Phillips  was  convicted  of  assault 
with  Intent  to  kill,  and  brings  error.  Af- 
firmed. 

W.  Bludwortb,  for  plalntUE  In  error. 
Park  TrammelU  Atty.  Gen^  for  tbe  Statfr 

GOCKBBLL,  J.  PtaUUps  was  convicted  of 
an  assault  with  Intent  to  murder  one  Joshua 
Cox  by  cutting  blm  with  a  knife,  and  sen- 
tenced to  a  term  of  Coor  years  In  the  state 
prison. 

Tbe  cmly  error  assigned  here  questions  the 
sufficiency  of  the  evidence  to  support  the 
verdict 

[1,  Zl  We  fan  to  find  In  tbe  bill  of  excep- 
tions that  the  accused  excepted  to  the  ruling 
of  the  court  denying  tbe  motion  for  a  new 
trial,  and  the  assignment  of  error  Is  not, 
therefore,  properly  before  ns.  Johns(m  v. 
JState,  68  Fla.  42.  43  South.  430.  and  cases 
dted.  We  do  find  that  the  court  denied 
the  motloii,  and  following  the  Judge's  name 
la  an  allowance  of  additional  time  to  present 
a  bill  of  exceptions.  Numerous  exceptions 
were  taken  as  to  the  admlsstbiUty  of  evl- 
•dence  dnrlng  the  progress  of -the  trial,  so  we 
■are  not  permitted  to  read  into  the  record  a 
noting  of  an  exception  to  this  order  from  tbe 
.aJOowance  of  additional  time. 

Lest  this  may  appear  as  overtechnlcal,  we 
imay  add  that  after  a  consideration  of  the 
-whole  evidence  we  do  not  see  that  the  plain- 
tiff In  error  bas  really  lost  by  tiie  omission. 

Judgment  affirmed. 

WHITFIBLD,  a  J.,  and  SBAOKLBFORD, 
connir. 

TATLOH.  HOCKER.  and  PARKHIIiL,  JJ., 
concur  In  tbe  opinion. 


SAUNDERS  et  aL  v.  COLLINS. 
(Snpreme  Court  of  Florida.    Jan.  6,  1912.) 

(SyUalut  hy  the  Court.) 

Taxation  (M  760,  788*)— Tax  Deed— Notics 

or  Application. 

Where  tbe  mandatory  statutory  require- 
ment as  to  tbe  publication  of  the  notice  of  an 
application  for  a  tax  deed  has  not  been  com- 
plied with,  tbe  deed  la  void,  and  the  failure  to 
malie  the  statntory  poblfcation  may  be  shown 
after  tbe  deed  la  admitted  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Di2.  H  1487,  1565-1569;  Dee.  Dig.  H 
750,  788.*] 

In  Banc.  Error  to  Circuit  Court,  Santa 
Rosa  County;  J.  Emmett  Wolfe,  Judge. 

Action  by  S.  O.  Collins  against  D.  R.  Saon- 
deni  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed. 

Blount  ft  Mount  A  Garter,  for  plaintiffs 
In  error.  J.  W.  Keboe,  for  defendant  In  er> 
ror. 


PER  CURIAM.  This  writ  of  error  was 
taken  to  a  judgment  awarding  damages  for 
trespass  upon  real  property  alleged  to  belong 
to  S.  G.  Collins.  The  right  of  Collins  to 
maintain  tbe  action  Is  based  upon  a  tax 
deed  Issued  March  8,  1904.  The  deed  was 
Issued  upon  a  tax  sale  certlflcate  at  Decem- 
ber, 1901. 

Section  8  of  diapter  4888,  which  became 
ective  SeptonbOT  1,  1901,  now  section  574 
of  the  Oeneral  Statutes  of  1906,  provides 
that  "no  tax  deeds  for  lands  sold  for  taxes 
shall  Issue  imtll  the  clerk  of  the  circuit  court 
shall  have  given  at  least  thirty  days  previ- 
ous notice  of  the  application  for  a  deed  by 
publishing  the  same  once  a  week  in  some 
newfq)eper  In  the  county,"  etc.  The  proof 
shows  that  the  publlcatlott  began  February 
12,  1904,  and  the  deed  was  Issued  March  8, 
1904.  The  mandatory  provision  as  to  publi- 
cation being  intended  for  the  benefit  of  the 
landowner  and  not  b^g  complied  wlOk.  tbe 
tax  deed  is  void.  See  Clark  Ray  Co.  t,  WU- 
liford,  66  South.  9S8,  decided  this  term. 

The  Introduction  of  the  deed  was  not  ob- 
jected to  on  this  ground;  but  such  objection 
would  have  been  unavailing,  since  the  tax 
deed  Is  by  the  statute  made  prima  fhde  evt- 
doiceof  the  regularity  of  the  proceedings. 
Saunders  v.  Collins,  S6  Fla.  684,  47  South. 
9C8. 

The  tax  deed  was  properly  admitted  in 
evMence  over  the  objections  made  to  Its  in- 
troduction; but  this  did  not  debar  the  de- 
fendants of  the  right  to  ovei^me  the  prima 
fade  effect  of  the  tax  deed  by  showing  Its 
Invalidity  by  proper  erldenee,  as  was  done 
when  it  was  made  to  appear  without  •bjec- 
tlon  that  the  pubUcatlcm  of  the  notice  of  the 
application  for  the  tax  deed  was  not  made 
for  80  days  as  required  by  tbe  mandatory 
provisions  of  tbe  statute. 

Tb%  Judgment  Is  reversed. 

WHITFIELD,  C.  J.,  and  TAYLOR, 
SHACKLBFORD,  OOCKRELL,  and  HOCK- 
ER, JJ.t  concai. 


GOLDSTBm  V.  MAW)NET. 
(Supreme  Court  of  Florida,  Division  A.  Dec. 
19,  1011.) 

(avUabM$  hy  tJ^e  Court.) 

1.  CoNeTrnTTxoNAL  Law  (S  209*)— Equal 
Protection  or  Laws— VAUDirr  ow  Cx.assi- 

nCATZON. 

Great  latitude  Is  aceorded  to  the  lawmak- 
ing power  in  selecting  and  classifying  subjects 
for  statutory  regulation,  and,  if  a  classification 
made  bas  a  reasonable  bads  in  real  differences 
of  practical  conditions  with  reference  to  the 
sabject  regulated  and  Is  not  merely  arbitracTi 
it  will  not  be  regarded  as  unjustly  discrimina- 
tory and  will  not  of  itself  be  a  denial  of  the 
equal  protection  of  the  laws. 

[Ed.  Note,— For  other  eases,  see  Oonstita- 
tional  Law,  Cent.  Dig.  |  678;  Dec.  Dig.  ft 
209.*] 


B7  SOUTHSBN  BEPORTEB 
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2.  CoKsnTunoHAi.  Law  (|  240*)— Equal 
PBOTBcnoK  or  Laws— Bulk  Stock  Laws. 

A  dssrificatioii,  coTvrbig  "•rerr  peraon 
who  shAl  bargain  for  or  purchase  any  stock 
-of  goods,  wares,  or  merchandise  In  balk,"  ap- 
parently has  a  reasonable  bads  in  praetlod 
differences  in  the  conditions  affecting  those 
engaged  in  tradtf  and  such  classification  is  not 
merely  arbitrary,  nor  patently  an  unjust  dis< 
<riinination  among  those  who  seU  and  bay. 

[Ed.  Note.— For  other  cases,  sea  Constlta- 
tional  Law.  Dec  Dig.  |  240.*] 

3.  CoRsnrunoirAL  Law  (|  191*)— BimtOAOi- 
ivE  Laws— Btidbnck  and  Pboccduu. 

Bules  of  evidence  and  procedure  that  are 

ereseribed  by  the  conrta  and  by  statutes  may 
e  changed  by  atatate  when  snbstantive  rights 
secured  1^  tlie  Oonstitntltm  ara  not  thereby  in- 
vaded. 

[Ed.  Note.— For  other  caaes,  see  OonatitD- 
Honal  Law,  Cent  Dig.  |  084;   Dec  Dig.  i 

■4.  CowaniUTiONAi.  Law  (I  311*)— Du«  Pbo- 
CE8S  or  Law— RuzjES  or  Bvidenci:. 

It  is  competent  for  the  Legislature  to  cre- 
ate by  law  prima  facie  presumptions  of  evi- 
-dence  without  denying  due  process  of  law, 
where  such  presumptions  may  be  a  natural  or 
reasonalile  fiiference  from  the  facts  or  cir< 
•cnmataneaa  txom  which  tlw  presumptions  are 
raised  by  the  statute,  and  the  opposite  party 
is  not  deprived  of  the  right  to  rebut  the  pre* 
anmptions  in  some  fair  manner  duly  provided 
■or  accorded  by  the  rules  of  law  or  procedore. 

[Ed.  Note^For  other  cases,  see  Constitn- 
tional  Law,  Cent  Dig.  |  9S2;   Dec.  Dig.  i 

S.  FBAUOUUTfT  CosnTAncgs  (I  271*)— Reh- 
n>iBa  or  Cbeditobs— PsEsuifFnoifB— Stat- 

-UTOBT  PbOVUION. 

Where  a  statute  regulating  the  sale  of 
■goods  in  bulk  provides  that  a  sue  made  with- 
■ont  complying  with  the  statute  "shall,  as  to 
any  and  ul  creditors  of  the  vendor,  be  pre- 
sumed to  be  fraudulent"  the  presumption  ia 
only  prima  fade  and  may  be  rebutted. 

[Eld.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dee.  THg,  |  271.*} 

•A.  Afpeal  and  Erbob  (|  1010*)— Review— 
CoNCLUBiORt  or  FAcrr. 

Where  the  evidence  justifies  a  finding  of 
the  trial  court  that  a  sale  of  goods  was  "out 
-of  the  usual  or  ordinary  course  of  basiness  or 
trade  of  the  vendor,"  die  finding  will  uot  be 
disturbed. 

[Ed.  Note— For  other  cases,  sea  Appeal  and 
Error.^  Cent  Dig.  ||  8979-3882;  Dec  Dig.  | 

Error  to  Clienlt  Court;  Monroe  Ooun^; 
J.  B.  Wan.  Jndga 

Action  td  replevin  by  Norrln  Oi.  Maloney, 
■as  tnstBB  bk  bankruptcy  of  Sarali  H.  DavlB, 
Against  Louis  M.  Goldstein.  Jadgmatt  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Jefferson  Browne,  for  plaintiff  in  error. 
W.  Hnnt  Harris,  for  defendant  In  error. 

WHITFIELD,  C.  J.  Sarah  H.  Davis,  a 
retail  dealer  in  dry  goods,  being  indebted  in 
excess  of  her  assets,  on  November  15,  1910, 
sold  to  Lonls  M.  Goldstein,  her  son-in-law, 
448  pairs  of  shoes  for  9424,  which  was  10 
per  eeat,  more  than  the  Invoice  price  of  said 
shoes;   there  being  other  shoes  left  in  the 


stodE.  The  purchaser  did  not  comply  with 
the  statute  (chapter  S679,  Acts  of  1907),  re- 
quiring a  purchaser  of  "any  stock  of  goods, 
wares,  or  mercliandiae  In  bulk"  to  give  notice 
of  the  contemplated  purchase  to  the  creditors 
of  the  vendor,  or  the  purchase  will  be  pre- 
sumed fraudulent  as  to  any  and  all  creditors 
of  the  vendor.  On  November  16, 1910,  Sarah 
H.  Davis  was  adjudged  a  bankrupt  and  the 
shoes  were  replevied  by  the  trustee  in  bank- 
ruptcy. To  the  Judgment  In  fSvor  of  the 
trustee  In  bankruptcy  this  writ  of  error  was 
taken.  It  is  cont^ded  that  chapter  5679  is 
unconstitutional  and  that  the  sale  here  Is 
not  within  the  statute.  The  statute  Is  as 
follows: 

**Chapter  667&-<No.  84). 

"An  act  to  regulate  the  sale  of  stocks  of 
goods,  wares,  and  merchandise  In  bulk, 
and  to  provide  certain  penal  ties  therefor, 
and  for  otiber  purposes. 

"Be  It  macted  by  the  Legislature  of  the 

state  of  Florida: 

"Section  1.  It  shall  be  the  du^  of  every 
person  who  shall  bargain  for  or  purchase 
any  stock  of  goods,  wares,  or  merchandise  in 
bulk  for  cash  or  credit  t>efore  paying  or  de* 
livering  to  the  vendor  any  part  of  the  pur- 
chase price  therefor,  to  demand  and  receive 
from  the  vendor  thereof,  and  If  the  vendor 
be  a  corporation,  th^  from  the  managing 
officer  or  agent  thereof,  a  written  statement 
under  oath  of  the  names  and  addresses  of  all 
the  creditors  of  said  vendor,  together  with 
the  amount  of  indebtedness  due  or  owing 
by  the  said  vendor  to  each  of  such  creditors ; 
and  It  shall  be  the  duty  of  such  vendor  to 
furnish  such  statement  whether  he  be  a 
wholesale  or  a  retail  merchant 

*'8ec.  2.  Thereupon  It  shall  be  the  duty  of 
the  purdiaser,  at  least  five  (S)  days  before 
the  completion  of  said  purchase,  or  the  pay- 
ment therefor,  to  notify  personally  or  by  reg- 
istered mail,  each  of  said  creditors  of  the 
said  proposed  sale,  the  price  to  be  paid  there* 
for,  and  the  terms  and  conditions  thereof. 

"Sec.  8.  When  any  peraon  shall  purchase 
any  stock  of  goods,  wares,  or  merchandise  In 
bulk  and  shall  pay  the  price  or  any  part 
thereof,  or  execute  or  deliver  to  the  vendor 
thereof,  or  to  his  order,  or  to  any  person 
for  his  use,  any  promissory  note,  or  other 
evidence  of  indebtedness,  for  said  purchase 
price,  or  any  part  thereof,  without  having 
first  demanded  and  received  from  said  ven- 
dor the  statement  uuder  oath  mentioned  In 
section  one  (1)  of  this  act  and  without  first 
giving  to  each  of  the  creditors  whose  names 
have  been  furnished  by  said  vendor  the  no- 
tice provided  for  in  section  two  (2)  hereof, 
such  sale  or  transfer  shall,  as  to  any  and 
all  creditors  of  the  vendor,  be  presumed  to 
be  fraudulent 

"Sec.  4.  Any  vendor  of  a  stock  of  goods. 


■•For  otber  osmb  m*  Mme  tagia  and  seotltm  NUHBSR  la  Dm.  Ols-  *  Am.  Dls.  K«r  No.  Seriet  *  Rep'r  lnd«zes 


Digitized  by 


Google 


344 


S7  SOUTHERN  RBPOBTBR 


Trares.  or  merdiaadlse  In  bulk,  who  shall 
knowlnglr  or  willfully  make  or  d^ver,  or 
caose  to  be  made  or  deUvered,  any  false 
statement  or  any  statement  of  which  any 
material  portion  Is  false,  or  shall,  fall  to  in- 
clude the  names  of  all  his  creditors  In  any 
saeb  statement,  as  is  required  In  section  one 
(1)  of  this  act.  shall  be  guilty  of  a  misde- 
meanor, and  -apon  couTictlon  thereof  shall 
be  punished  by  a  fine  of  not  more  than  five 
hundred  dollars  (fOOO.OOh  or  by  imprison- 
ment for  not  more  than  six  (6)  months. 

"Sec.  5.  Any  sale  ox  transfer  of  a  stock  ot 
goods,  wares,  or  merchandise  out  of  the 
usual  or  ordinary  course  of  business  or  trade 
of  the  vendor,  or  whenerer  thereby  substan- 
tially the  entire  business  or  trade  theretofore 
conducted  by  the  vendor  shall  be  sold  or  ctm- 
Teyed,  or  attempted  to  be  sold  or  conveyed, 
to  one  or  more  pmons,  shall  be  deemed  a 
frauduloit  transaction  or  transfer  In  bulk 
in  contemplation  of  this  act;  provided,  that 
nothing  contained  in  this  act  shEdl  apply  to 
sales  by  ezecutora,  administrators,  receivers, 
or  any  public  offlcor  under  Judicial  process. 

"Sec.  6.  All  laws  and  parts  of  laws  In  con- 
flict with  this  act  are  hereby  repealed. 

"Bee.  7.  This  act  shall  take  efTect  upon 
Its  passage  and  approval  by  the  Oovemor. 

••Approved  May  27,  1907." 

This  statute  was  enacted  under  the  police 
power  of  the  state,  the  exercise  of  which 
power  can  be  checked  by  the  courts  only 
when  some  j»roTi8lon  or  principle  of  the  state 
or  federal  C3on8tltntl<mfl  has  been  clearly  vlo* 
Uted. 

[1]  Oreat  latitude  is  accorded  to  the  law- 
making power  in  selecting  and  classifying 
subjects  for  statutory  regulation,  and,  If  a 
classlflcatlon  made  has  a  reasonable  basis 
In  real  differences  of  practical  conditions 
with  referance  to  the  subject  regulated  and 
is  not  merely  arbitrary,  It  will  not  be  regard- 
ed as  unjustly  discriminatory  and  will  not  of 
itaClf  be  a  doiial  of  the  equal  protection  of 
the  laws. 

U]  A  classlflcatlon,  covolng  '^erery  person 
who  shall  bargain  tor  or  purchase  any  stock 
ot  goods,  wares,  or  merdiandise  in  bulk,"  ap- 
parently has  a  reasonable  basis  In  practical 
difFerences  in  the  conditions  affecttng  and 
affected  by  those  engaged  In  trade,  and  audi 
tianlflcatlon  Is  not  mer^  arbitrary  nor 
Itatently  an  unjust  discrimination  among 
jOume  who  and  buy.  The  burdens  Im- 
posed by  the  statute  are  merely  Incident  to 
the  regulation,  and  they  are  apparently  not 
nnreaaonahle.  See  John  P.  Squire  &  Co.  t. 
TeUier,  180  Mass.  18,  68  N.  E.  812,  102  Am. 
St  R^.  822;  Walp  v.  Kooar,  76  Conn.  616, 
S7  AtL  277;  Thorpe  v.  Peunock  Mercantile 
Co.,  99  Minn.  22.  108  N.  W.  940,  9  Ann.  Cas. 
229;  Young,  Trustee,  v,  Lemieux,  79  Cona 
434,  65  Atl.  436,  20  L.  R.  A.  (N.  S.)  160.  and 
notest  lj!9  Am,  St.  Beik  193;  Peninsular  In- 


dustrial Ins.  Co.  T.  States  SL  ma.  870^  5K 
8ovth.89S. 

[S]  Rules  of  evidence  and  jnoceOiire  that 
are  prescribed  by  the  courts  and  by  statutes^ 
and  not  the  ConstituUon,  may  be  changed 
by  statnte  when  substantive  ri^ts  seeuied 
1^  the  Constitution  are  not  ther^y  invaded. 
See  Steams  ft  Culver  Lumber  Go.  T.  Fowler, 
68  Fla.  362.  60  South.  680. 

[4]  It  is  competent  for  the  Legislature  to 
create  by  law  prima  fade  presumptlona  of 
evldoice  without  denying  the  loocess  of  1^. 
where  such  presumptions  may  be  a  natural 
or  reasonable  inference  from  the  facts  or  cir- 
cumstances tKm  which  the  presumptions  are 
raised  by  the  statute,  and  the  opposite  party 
is  not  deprived  of  the  right  to  rebut  the  pre- 
sumptions In  some  fair  manner  duly  provided 
or  accorded  by  the  rules  of  law  or  procedure. 
LlDdsIey  V.  Natural  Carbonic  Gas  Co.,  220 
U.  S.  61,  81  Sup.  Ct  337,  55  L.  Bd.  309;  Mo- 
bile, Jackson  ft  Kansas  City  R.  Co.  v.  Tur- 
nlpseed,  219  U.  S.  85,  81  Sup.  Gt  136,  55  U 
Ed.  78,  32  I«  R.  A.  (N.  S.)  226;  Campbell  r. 
Skinner  Mfg.  Co.,  53  Fla.  632,  43  South.  874. 

[S]  The  statute  merely  provides  that  a  salo 
witiiout  compliance  with  its  requirements 
"shall  as  to  any  and  all  creditors  of  the  ven- 
dor, be  presumed  to  be  fraudulmt"  This 
is  only  a  prima  fade  presumption  raised 
from  the  relevant  (picts,  and  the  presumptioD 
may  be  rebutted  by  due  procedure  undw  the 
law.  The  statute  Is  not  subject  to  the  points 
made  against  its  constitutionality. 

[61  There  la  no  evidence  that  substantially 
the  entire  business  or  trade  theretofore  con- 
ducted by  the  vendor  "was  sold,  but  it  is 
admitted  .that  the  stock  of  the  vendor  was 
appraised  at  the  time  of  the  bankruptcy  at 
something  over  f7,000."  Thertfor^  unless 
the  sale  to  Goldstein  was  "of  a  8to<^  of 
goods,  wares,  or  merchandise  out  of  the 
usual  or  ordinary  course  of  business  or  trade 
of  the  vendor,"  the  purchase  is  not  within 
the  provisions  of  the  statute.  It  is  agreed 
"that  the  said  Sarah  H.  Davts  was  engaged 
in  the  retail  business  of  dealer  in  dry  goods, 
shoes,  notions,  etc,  in  the  dty  of  Key  West 
on  the  15th  day  of  November,  A.  D.  1910." 
There  Is  no  other  evidence  as  to  the  usual  or 
ordinary  course  of  the  vendor's  business,  but 
from  the  agreed  facts  that  she  was  a  retail 
dealer  in  dry  goods,  shoes,  notlona,  etc.,  the 
court  trying  the  Issues  in  replevin,  a  Jury 
having  been  waived,  was,  under  the  drcnm- 
stances,  Justified  In  finding  that  the  sale  to 
Goldstein  was  not  in  the  usual  or  ordinary 
course  of  the  vendor's  bnsinees  or  trade. 
This  b^ng  so,  the  Judgment  is  afflxmed. 

SHACKLBFORD  and  COOKHTCT.Ti^  JT., 
concur. 

TATLOR,  HOCKBB,  and  FABEHILIh  JJ.^ 
concur  In  the  iq^nlon. 
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In  n  OPINION  OF  JUDOBS. 

(Svpreme  Court  of  Floridft.    Oct.  8,  181L 
Headnotei  FUed  Feb.  6, 1912.) 

(Byllabua  hv  the  Court.) 

CouBTB  (i  208*)— SuTBzatB  Court— JcftiSDxa* 
TZOH— Adtisobt  Opihion  to  Govibnob. 
SectioD  13  of  article  4  of  the  Gonstita- 
tiOD  does  not  antborlie  the  Justices  of  the 
Ehipreme  Court  to  gire  to  the  Governor  at  his 
revest  an  opinion  upon  the  constitutionality 
of  statntes  affecting  nls  executive  powers  and 
dntlea. 

[Ed.  Note.— For  other  cases,  see  Courts, 

Cent.  Dls.  B  ^  i>«o>  1 
stftntional  I«w,  Gent  Dig.  |  12i3.] 

In  tbe  matter  of  an  advlaory  opinion  to  ttie 
Governor. 

State  of  Florida,  Snpreme  Conrt,  TaUahaaaee^ 

JvSj  17, 19U. 
Hon.  A.  W.  OUchrlst,  Gov^or  of  Florida- 
Sir: 

We  have  the  honor  of  acknowledging  the 
receipt  of  yonr  oonunonication  of  July  13, 
Idll,  which  la  aa  follows: 

rTo  the  Honorable  Chief  JnaUcee  and  Jna* 
tices  of  the  Sopicme  Oonrt  of  norida— 
OenOemen: 

"Section  24  of  article  4  of  the  state  Ccoi- 
sUtatlon  provides  that:  ^The  Treasurer  shall 
receive  and  keep  all  funds,  bonds,  and  other 
securities.  In  sadi  manner  as  may  be  pre- 
scribed by  law,  and  shall  disburse  no  funds, 
nor  issue  bonds,  or  other  securities,  ocept 
upon  the  order  of  the  Comptroller,  counter- 
signed by  the  Governor,  In  such  manner  as 
Bball  be  prescribed  by  law.* 

"Section  20,  c  6178,  Laws  of  Florida,  ap- 
proved May  23. 1911,  being  'An  act  to  create  a 
state  school  book  commission,  and  to  procure 
for  use  In  the  public  schools  of  the  state  of 
Florida  a  uniform  series  of  text-books,  and 
to  define  tbe  duties  and  powers  of  said  com- 
mission, to  make  preparations  for  carrying 
this  act  into  effect,  and  providing  penalties 
for  violation  of  same,'  is  as  follows: 

"  *Sec.  20.  That  said  text-book  commission 
shall  serve  without  compensation,  and  the 
members  of  the  subcommlssion  actually  serv- 
ing shall  be  paid  a  i)er  diem  of  four  dollars 
per  day  during  the  time  that  they  are  ac- 
tually engaged  not  to  exceed  tbir^  days,  and 
In  addition  shall  be  repaid  all  money  actu- 
ally expended  by  them  In  the  payment  of 
necessary  expenses,  to  be  paid  out  of  the  pub- 
lic school  fund,  and  they  shall  make  out 
and  swear  to  an  Itemized  statement  of  such 
expenses.* 

"Sections  4  and  &  of  article  12  of  the  state 
Oonstltntlon  are  as  follows: 

"  'Section  4.  The  state  school  fund,  the  in- 
terest of  which  shall  be  exclusively  applied 
to  the  support  and  maintenance  of  public 
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free  schools,  shall  be  derived  from  tbe  Al- 
lowing sources: 

"  The  proceeds  of  all  lands  that  have  been 
or  may  hereafter  be  granted  to  the  state  by 
the  United  States  fu  public  school  pur- 
poses.* 

"  'Donations  to  the  state  when  the  purpose 

Is  not  specified. 

"  'Appropriation  by  the  state. 
•  "  TThe  proceeds  of  escheated  property  or 
forfeitures. 

'"Twenty-five  per  cent  of  the  sales  of 
public  lands  which  are  now  or  may  hereafter 
be  owned  by  the  state.' 

"'Section  6.  The  principal  of  the  state 
school  fund  shall  remain  sacred  and  Invio- 
late.' 

"In  the  etrcumstancee  I  respectfully  re- 
quest the  opinion  of  the  Justices  of  the  Su- 
preme Court,  under  section  IB  of  article  4 
of  the  state  Constitution,  as  to  whether  It  is 
my  duty.  In  pursuance  of  the  above  dted 
sectJon  20  of  chapter  6178,  to  countersign  a 
warrant  or  warrants  In  payment  of  per  diem 
and  actual  expenses  of  the  subcommlssion, 
such  warrants  to  be  paid  out  of  the  public 
school  fund.' » 

The  effect  of  your  communication  is  to  se- 
cure an  opinion  tnm  tbe  Justices  of  tfao 
Snprane  Conrt  upon  the  constitutionality  of 
section  SO,  c;  81'^,  Laws  of  1911,  requiring 
the  expenses  of  snboommlsslon  of  the 
text-book  commission  to  be  paid  out  of  the 
pabllo  sdiool  fund.  It  is  nnlfbnnly  held  un- 
der previous  opinions  of  the  Bnprane  Court 
Justices  tiiat  the^  are  not  authorized  upon 
the  reanest  of  tbe  Goremor  to  give  an  opln- 
Icm  upon  the  ooastltntionallty  ot  statntes 
affecting  the  Governor's  executive  powers- 
and  duties.  See  Advisory  Opinions  to  Gov- 
ernor. 89  Fla.  897,  22  Soi^  681;  60  Fla. 
169.  89  South.  IfiT;  M  Ha.  IM,  44  South. 
766. 

Yvrr  reiqpeetfally, 

W.  A.  BOOKBH. 
a  B.  PABKHILU 
R.  F.  TAYLOB. 

J.  B.  WHrrFHELD. 

B.  S.  GOOKBBLL. 

T.  H.  SHAGKLEFOBI>. 


CABAS  T.  HENDBIX  et  aL 
(Supreme  Court  of  Florida.    Jan.  6,  1912.> 

(SvUahtu  by  tite  Court.) 
1.  Mabbiaob  (H  1,  2*)  — Natubs  or  Con- 

TBACT— BaOITUkTIOK. 

At  common  law,  marriage  is  regarded  as  a 
natur^  civil  contract  relation  that  is  valid 
when  consummated  by  the  consent  and  cohab- 
itation of  competent  parties.  Such  relation 
may  be  reral£^ted  by  law  in  the  Interest  of  the 
general  welfare. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  H  If  2;  Dec.  Dig.  U  1,  2.*] 
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2.  Mabriaox  (1 13*)— Natubb  o»  Belatioh— 

StaTDTOBT  FfiOl^iaiONB. 

StatntoiT  enactments  reculatdng  the  man- 
ner of  licensmc  and  tolemDiziDg  morriagea  and 
the  keeping  of  a  record  thereof  are  generally 
regarded  as  directory,  and  a  failure  to  comply 
with  BUcb  itatatory  provisions  does  not  render 
invalid  or  void  the  marriage  relation  entered 
between  competent  partiea  as  at  common  lawt 
unless  the  language  used  expressly  or  by  im- 
plication makes  the  relation  illegal  when  the 
requirementa  of  the  statute  are  not  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  IS  4,  B;  Dec.  Dig.  |  18.»] 

S.  Mabbuge  (I  18*)  — TAXJDinr— CoHUOir- 

Law  Mabbiagb. 

The  common  law  is  in  force  in  this  state, 
except  where  it  ia  modified  by  competent  gov- 
ernmental authority.  No  statute  of  this  state 
expressly  or  by  fair  implication  renders  invalid 
or  void  marriage  contracts  between  competent 
parties  that  are  consammated  under  the  rules 
of  the  common  law. 

[Ed.  Note.— For  other  cases,  see  ICarriage. 
Cent  Dig.  f  4;  Dec  Dig.  |  18.*] 

4.  Mabbiagb  (|  13*)— Licenses— Statutobt 

Pbovisions. 
.  The  statutes  of  this  state  upon  the  sub- 
ject of  issuing  and  recording  marriage  Ucenses 
and  designating  those  who  shall  petform  mar- 
riage ceremonies  In  so  far  as  they  affect  the 
marriage  status,  are  merely  directory,  and  a 
marriage  relation  consummated  between  com- 
petent parties  aa  at  common  law  la  valid  In 
this  state,  even  though  the  statotoiy  require- 
ments are  not  complied  with. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  H  4,  6;  Dec.  Dig.  S  18.*] 

In  Banc,  Api>eal  from  Circuit  Conrt, 
HUlsborougb  County;  J.  B.  Wall,  Judge. 

Suit  by  Maximo  Caraa  against  Edison  Pur- 
vis Headrlx  and  another.  From  a  decree  for 
defradants,  complainant  appeals.  Berersed. 

Wall  &  McKay,  for  appellant  Thomas 
Palmer,  tot  appeUeee. 

WHITFIELD,  a  J.  This  appeal  Is  from  a 
decree  In  partition  proceedings.  The  only 
question  preBeated  for  determination  is 
whether  a  marriage  good  at  common  law  is 
In  this  state  void  unless  a  license  therefor  is 
procured  and  the  ceremony  Is  performed  by 
those  deslgnatect  for  that  purpose  In  the 
statute. 

An  agreed  statement  of  facts  sets  forth 

that: 

"First  That  Maximo  Caras,  the  complain- 
ant, at  and  prior  to  any  of  the  dates  herein- 
after mentioned,  was  unmarried  and  was 
over  the  age  of  21  years,  and  that  Annie 
I^rvis  was  also  unmarried  and  was  ov^ 
the  age  of  21  years,  and  that  there  was  no 
legal  Impediment  whatsoever  existing  where- 
by these  parties  could  not  lawfully  inter- 
marry, but  that  prior  to  any  of  the  dates 
hereinafter  mentioned  the  said  Annie  Pur- 
vis had  given  birth  to  the  defendant,  Edi- 
son Purvis  Hendrix,  and  that  prior  to  her 
intermarriage  with  her  codefendant,  Will 
Hendrix,  the  said  Edison  Purvis  Hendrix 
was  known  as  Edison  Purvis. 

"Second  That  while  no  marriage  licoise 


under  the  provisions  of  section  2055  of  the 
Revised  Statutes  of  the  state  of  Florida, 
which,  was  then  In  force,  was  ever  Issued 
or  procured  for  the  intmmarrlage  of  the 
complainant  and  the  said  Annie  Purvis,  and 
while  no  marriage  coemffliy  was  vrer  per- 
formed between  the  complainant  and  the 
said  Annie  Purvis  by  any  regularly  ordain- 
ed minister  of  the  gospel  or  by  any  judicial 
office  or  notary  public  of  the  state  of  Flor- 
ida, yet  on  or  about  the  25th  day  of  Decem- 
ber, A.  D.  1892,  the  said  complainant  and 
the  said  Annie  Purvis  became  acquainted  with 
each  other  and  a  short  while  thereafter,  in 
the  county  of  Hillsborough  of  the  state  of 
Florida,  to  wit,  on  or  about  the  25th  day 
of  December,  A.  D.  1893,  the  said  complain- 
ant and  the  said  Annie  Purvis  agreed  with 
each  other  to  be  husband  and  wife,  and  the 
said  Annie  Purvis  immediately  assumed  the 
name  of  Annie  Caras,  and  from  the  time  of 
such  agreement  they  cohabited  and  lived 
together  In  that  relation  until  the  time  of 
the  death  of  the  said  Annie  Caras  on  or 
about  the  10th  day  of  March,  A.  D.  1910,  and 
during  all  of  said  time  the  said  parties  not 
only  cohabited  and  lived  with  each  other  as 
husband  and  wife,  but  they  were  known 
and  received  as  man  and  wife  by  a  lai^ 
circle  of  acquaintances,  and  from  the  time 
they  so  began  to  live  and  cohabit  with  each 
other  as  husband  and  wife  the  said  Annie 
Purvis,  under  the  name  of  Annie  Caras  and 
as  the  wife  of  the  complainant.  Joined  with 
the  complainant  in  the  execution  of  a  num- 
ber of  deeds  and  mortgages  covering  real 
estate,  and  in  the  execution  of  all  other  In- 
struments and  documents  in  which  the  law 
required  the  wife  to  Join,  the  said  Annie 
Purvis,  under  the  name  of  Annie  Caras  and 
as  the  wife  of  the  said  complainant.  Joined 
with  the  complainant  In  the  execution  there- 
of, and  In  the  city  directories  which  were 
published  for  the  dty  of  Tampa  the  said 
complainant  and  Annie  Purvis,  under  the 
name  of  Annie  Caras,  were  set  out  and  ad- 
vertised as  husband  and  wife,  and  from  the 
time  the  said  Annie  Purvis  commenced  to 
live  and  cohabit  with  the  said  Maximo  Caras 
as  hereinbefore  stated,  she  was  never  known 
by  any  other  name  than  that  of  4°^^^  Caras. 
and  vrith  the  exception  of  a  short  period 
Immediately  after  tb^  b^an  to  cohabit  and 
lire  together  and  when  they  resided  on  the 
Island  of  Cuba,  the  said  complainant  and  the 
said  Annie  Purvis,  under  the  name  of  Annie 
Caras,  had  their  own  residence,  in  the  city 
of  Tampa,  Fla.,  and  at  the  time  of  the  death 
of  the  said  Annie  Caras  thej  were  living  to- 
gether in  their  own  home,  ^nd  the  complain- 
ant took  charge  of  the  corpse  and  paid  the 
funeral  expenses.  And  it  is  hereby  further 
agreed  that  the  purchase  price  for  the  prop- 
erties owned  by  the  said  Annie  Caras  at  the 
time  of  her  death  was  paid  by  the  complain- 
ant, and  that  these  two  pieces  of  property 
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vere  not  tlw  only  property  which  was  pur- 
chased t>7  tbe  oomtfalDant  and  title  to  wblch 
was  tMiaa  In  the  name  ot  tbe  said  Annie 
Cans. 

mdrd.  It  la  farther  agreed  that  the  In- 
tent fUa  stipulation  as  to  all  the  facts 
hwelnbetore  aet  forth  la  as  follows:  If,  on- 
der  the  lav  of  the  state  ot  Florida  as  It  ex.- 
Isted  during  the  year  1^,  what  Is  known 
as  a  common-law  marriage  could  exist,  then 
the  complainant  waa  the  husband  of  the 
said  Annie  Oaraa,  and  he  and  her  cUld,  the 
said  Edison  Porvla  Hendrtz,  Inherited  In 
eaaal  shares  th»  real  eatate  owned  hj  her  at 
the  time  of  her  death,  but  it  under  the 
law  of  the  state  of  Florida,  as  It  ezlated 
dnrtng  the  year  18^  a  common-law  mar^ 
rlage  could  no\  exist,  thai  the  said  complain- 
ant was  and  Is  not  an  heir  at  law  of  the 
said  Annie  Caraa,  deceased,  and  be  takes 
nothing  by  way  of  Inheritance  in  the  prop- 
erty of  tbe  said  Annie  Oaraa,  deceased." 

Upon  these  agreed  facts  tbe  court  hdd 
nbat  under  the  law  of  the  atate  of  Florida 
as  It  existed  In  the  year  A.  D.  1886,  no  mar- 
riage could  be  contracted  or  exist  unless  a 
license  waa  procured  therefor,  and  said  mar- 
riage was  solttomlsed  by  a  regularly  ordain- 
ed ministOT  ot  tbe  gospel;  or  some  judicial 
olBoer  or  notary  public  of  this  statfe" 

It  was  accordingly  decreed  that  the  com- 
plainant, Maximo  Caraa,  was  not  the  hus- 
band of  Annie  Garas  and  was  not  an  heir 
of  said  Annie  Garas  with  her  only  tdiUd.  tbe 
defendant  Edison  Purvis  Hendrlx.  From 
this  decree  the  complainant  appealed. 

SerUon  2206  of  the  General  Statutes  pro- 
rides  that  property  of  an  Intestate  shall 
descend  "to  the  children  or  tiieir  descaid- 
ants  and  tbe  husband,  If  the  decedent  be  a 
married  woman  and  the  huaband  anrvlTe 
her." 

Upon  the  subject  ot  the  Issue  of  marriage 
license  and  proceedings  thereon  tbe  follow- 
ing statntee  were  In  force  during  the  year 
U93: 

'^74  (205S).  County  Judge  to  Issue  Mar- 
riage Llcoises.— Every  marriage  license  shall 
be  Issued  by  the  county  judge  of  the  coun- 
ty wher^  the  wonum  resides,  under  his 
band  and  seal,  and  It  shall  be  the  duty  of 
said  county  judge  to  Issue  such  license,  upcm 
payment  of  his  fee  of  two  dollars,  if  there 
appear  to  be  no  Impediment  to  the  mar- 
riage. If  either  of  the  persons  to  t>e  named 
in  tbe  license  be  under  the  age  of  twenty- 
one  years,  tbe  county  judge  shall  require 
satisfactory  evidence  of  the  consent  of  the 
parent  or  guardian  of  such  minor  to  the  mar- 
riage ;  but  no  minor  who  -has  been  before 
married  shall  be  required  to  produce  evi- 
dence <^  the  consent  of  parmt  or  guardian 
as  aforesaid. 

*^76  Ci06Q.  Who  Authorized  to  Solemnize 
Matrimony^— All  regularly  ordained  ministers 
-of  the  gospel  In  communion  with  some  church 
snd  all  judldal  officers  and  notaries  pub- 
lic of  this  state  are  authorised  to  solemnise 


tbe  rights  of  the  nutrlm<mlal  contract  un- 
der the  regulations  prescribed  by  law. 

"2676  (2057).  Marriage  Not  to  be  Solem- 
nized Without  a  License.— Before  any  of 
the  persons  named  In  the  preceding  section 
shall  solemnise  any  marriage^  he  shall  re- 
quire of  the  parties  a  marriage  license  Is- 
sued according  to  tbe  requirements  of  dte- 
tion  2574,  and  within  ten  days  afttt  solem- 
nising the  marriage  he  aball  make  a  certif- 
icate thereof  of  the  license,  and  shall  trans- 
mit the  same  to  tbe  office  at  the  coun^  Judge 
from  which  it  Issued. 

"2677  (2068).  Record  ot  License  and  Certif- 
icate.— Tbe  county  Judge  aball  keep.  In  good 
and  substantially  bound  books,  a  correct 
record  of  all  marriage  licenses  Issued,  with 
the  names  of  the  parties  and  the  date  of  is- 
suing, and  uimn  tbe  return  of  the  license  and 
certificate  be  shall  enter  tbereln  tiie  name 
of  the  person  solemnising  tbe  marriage  and 
the  date  of  marriage  and  of  tiie  return.  Xhe 
original  license  and  certificate  shall  be  filed 
as  evidence  of  the  marriage. 

"2B78  (20S9).  When  no  Certificate  is  Blade. 
— Whenever  any  marriage  Is  or  has  been 
solemnized  by  any  of  tbe  persons  named  In 
section  2676  and  such  person  has  not  made 
a  certificate  thereof  of  the  marriage  license 
as  required  by  section  2676,  or  when  the 
marriage  license  has  been  lost  or  when  by 
reason  of  the  death  or  other  cause  the  prop- 
er certificate  cannot  be  obtained,  the  mar^ 
riage  may  be  proved  by  affidavit  before  any 
officer  authorized  to  administer  oaths  made 
by  two  competoit  witnesses  who  were  pres- 
ent and  saw  the  marriage  cwemony  perform- 
er,  which  affidavit  may  be  filed  and  record- 
ed In  the  office  oH  the  county  Judge  from 
which  tbe  marriage  license  issued,  with  tbe 
same  force  and  eftMt'as  In  coses  In  which 
the  proper  certificate  has  been  made,  re- 
turned and  recorded." 

[1, 2]  At  common  law  marriage  Is  r^arded 
as  a  natural  cIvU  contract  relation  that  Is 
valid  when  consummated  by  the  consent  and 
cohabitation  of  competent  parties.  Such  re- 
lation may  be  regulated  by  law  In  the  Inters 
est  of  the  general  welfare.  Statutory  enact- 
ments regulating  tbe  manner  of  licensing 
and  solemnizing  marriages  and  the  keeping 
of  a  record  thereof  are  generally  regarded 
as  directory,  and  a  failure  to  comply  with 
such  statutory  provisions  does  not  r^der 
Invalid  or  void  the  marriage  relation  enter- 
ed between  competent  parties  as  at  common 
law,  unless  the  language  used  expressly  or 
by  ^implication  makes  the  relation  illegal 
when  tbe  requirements  of  tbe  statute  are  not 
compiled  with. 

[3, 41  The  common  law  Is  in  force  In  this 
state  except  where  It  Is  modified  by  com- 
petent governmental  authority.  No  statute 
of  this  state  expressly  or  by  fair  implica- 
tion renders  invalid  or  void  marriage  con- 
tracts between  competent  parties  that  are 
consummated  under  the  rules  of  the  common 
law.   Tbe  statutes  of  this  state  upon  the 
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sabject  of  tenlns  and  recording  marriage 
llcttiBes,  and  des^Datliig  those  who  shall 
perform  marriage  ceremonlea  In  ao  Car  as 
they  affect  the  marriage  statna,  an  mer^ 
directory,  and  a  marriage  relation  conaom- 
mated  between  competent  parti ee  as  at  com- 
mon law  la  valid  In  this  state,  even  thoagh 
the  statutory  reqnlrements  are  not  complied 
with.  Daniel  t.  Sama,  17  Fla.  487;  Mels- 
ter  T.  Moore.  96  U.  8.  76,  text  79.  24  U  Ed. 
826;  26  Cyc.  837,  840,  and  casea  cited;  Blab, 
on  Mar.,  DIt.  &  8^  I  87. 

The  agreed  facts  show  the  consummation 
ot  a  marriage  relation  valid  at  common  law 
between  Maximo  Caras  and  Annie  Purvis 
both  compet»it  parties,  by  consent  and  co- 
habitation as  man  and  wife,  and  by  their 
CMidnct  towards  each  other  ai^  In  their  re* 
latlona  with  third  persons  and  the  pnbllc 
generally.  This  la  saffldent  to  make  the 
husband  an  bdr  of  tbe  deceased  wUA  who 
died  IntesUte. 
Tbe  decree  Is  revened. 

TAirZX>B,  SHAGKLBFOBD,  OOOKBIDLL, 
and  HOCKBB,  JJ.,  ecttciir. 


SMITH  T.  STATE. 
(Snpreme  Ooort  of  Florida.    Jan.  6,  1912.) 
(S^Uaiut      tU  Court.) 

COKBTITITTIONAI^  Zi*.W  (|  200*)--CoNTIOIIOH 

OP  Second  OrmrsB— fix  Post  Facto  Law. 
The  Legislature  may  make  it  a  felonr  to 
commit  the  second  offense  of  selling  llgaor  In 
a  county  voting  against  the  sale  of  Mqaors, 
even  though  the  pnor  conviction  was  had  be- 
fore die  passage  of  tibe  statute. 

[Ed.  Note.— For  odiei  eases,  eee  Conatltii- 
tlonal  Law,  Cant  Dig.  |  Q7S;  Dee^  Dig.  i 
200.»] 

In  Banc.  Error  to  Oircnit  Court,  M<t"wtflt 
Count;;  F.  A.  Whltn^,  Jndge. 

Mack  Smith  was  convicted  of  being  a 
ccnnmon  liquor  dealer,  and  brings  error.  Af* 
firmed. 

H.  F,  Bailey,  for  xdalntlff  In  error.  Park 
Trammel,  Att;.  Gen.,  and  CL  O.  Andrews,  for 
tbe  State. 

GOOKBBLL,  J.  Mack  Smith  was  convict- 
ed in  the  circuit  court  for  Manatee  county 
of  being  a  common  llquw  dealer,  under  sec- 
tion 8  of  chapter  61TO,  Lews  of  1911,  and 
sentenced  to  a  term  of  two  yeara  In  the  atate 
prison.  Xbe  section  reads: 

"Bee.  8.  Whoever  is  convicted  of  eelllng 
or  causing  to  be  sold,  any  spirituous,  vinous 
or  malt  Uqnora,  in  any  county  or  precinct 
wliidi  haa  voted  against  the  sale  of  such 
Uouors,  under  the  provlsiona  of  article  XIX 
of  the  Constitution  of  tiie  atate  of  Florida, 
or  whatever  any  person  or  persona,  firm  or 
a>80clati<»i  la  convicted  of  selling  or  causing 
to  be  sold,  or  keeping  for  sale  any  apirituouB, 
vinous  or  malt  Uqnora,  witiioilt  his  paying 
the  license  required  by  law,  having  been  be- 


fore convicted  of  tbe  like  irffense,  ahall  be 
deemed  and  adjudged  to  be  a  common  liquor 
dealer,  In  vtolation  of  law,  and  shall  be 
pnnlahed,  upon  conviction,  being  fined  not 
more  than  $3,000.00,  or  by  bnprlsonmoit  in 
the  State  Prison  not  more  than  five  year^ 
or  by  both  fine  and  Imprisonment,  In  tbe 
discretion  of  the  court" 

The  Indictment  alleges  that  the  first  con- 
viction was  bad  on  May  13,  1911,  before- 
cbaptw  6179  imt  into  effect,  and  Smith  un- 
snccessfnlly  moved  that  the  cause  be  trans- 
ferred to  the  county  court,  upon  the  ground 
that  the  lav  did  not  and  could  not  so  poial- 
ize  an  act  committed  prior  to  its  poaaage; 
but  such  la  not  the  meaning  of  the  term 
"ex  poet  facto,"  and  the  statute  is  broad 
aiough  to  punlah  as  felons  all  who  had 
theretofore  been  adjudged  guilty  of  eelllng 
liquor  in  a  county  or  precinct  that  had  voted 
against  ancb  sale.  The  selling  for  which  he 
stands  now  convicted  took  place,  as  aUeged, 
after  the  statute  became  effective,  and  that 
is  the  crime  for  whidi  he  is  being  tried. 

The  cases  seem  to  be  uniform  in  holding 
that  the  federal  Inhibition  against  ex  poet 
facto  laws  does  not  apply  to  such  cases.  Elz 
parte  GutierreE,  45  Cal.  420;  State  v.  Woods, 
68  Me.  409;  In  re  Boss.  2  PldL  (Mass.)  16S: 
C(nnm<mwealth  v.  Graves,  165  Mass.  163,  29^ 
N.  B.  679,  16  L.  R.  A.  256;  Sturtevant  v. 
Commonwealth,  158  Mass.  598,  33  N.  B.  648; 
BUckbura  V.  State,  60  Ohio  St  428.  36  N. 
18;  Band  v.  Commonwealth,  60  Ya.  7S8. 

Tbe  Judgment  la  affirmed. 

WHirriELD,  a  J..  and  TATIX)R, 
SHAOKLEFOBD,  and  HOOEEB,  JJ.,  con- 
cnr* 


McRAB  V.  STATE, 
(Snpreme  Court  of  Florida,  DivUoa  A. 
Jan.  8,  1912.) 

(8vUabu$  ly  ih*  Court.) 

1.  CannnAL  Law  (|  1161*)— Bkvisw— Gov- 

TmUANCB— DiBCBEnOH  OT  COUUT. 

Where  no  abase  of  discretion  Is  shown, 
the  denial  of  a  motion  for  a  continuance  will 
not  be  disturbed  by  tbe  appellate  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3046-3049;  Dec.  Dig.  I 
1161.*] 

2.  CanciifAi.  Law  (|  1166%*)— Habicubb  Bb- 

BOB— SEUBCnoZf  or  JUBT. 

Where  none  of  the  talesmen  objected  to 
by  the  defendant  served  on  the  Jory,  and  it 
does  not  appear  that  any  objectionable  iurors 
were  selected  after  the  defendant's  challenges 
were  exhausted,  alleged  errors  in  mUags  on 
chaUeuKes  for  cause  may  be  immateriaL  An 
accused  has  a  right  to  an  Impartial  Jury,  but 
not  to  any  particular  persons  as  jurors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  SU6.  3117;  Dee.  Dig.  | 
1166%.*] 

3.  Cbihiitai.  Law  838*)— Evtobncb— Rsl- 

BVANCT. 

Where  the  question  is  whether  the  er- 
cosed  made  a  certain  statement,  the  fact  that 
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otben  mar  have  also  mtda  tha  stftttmuit  atj  t 

be  ianMteria].  i 
lEd.  Note.— For  other  esMi,  M«  OxloiiiMl 
Uw.  Dee.  Die  I  888.*] 

4.  Cbdoivai.  Law  (|  776*)— iNsrauonona— 

AUBI. 

A  duu^  that:  'The  defendant  haa  aet 
op  an  alibi;  and  the  burdoi  of  proving  it  la 
on  him,  but  he  ia  not  bound  to  prove  it  bey<HUl 
a  r«SBonable  doubt,  and,  if  npon  the  whole  case 
the  testimony  raised  a  reasonable  doabt  that 
the  defendant  was  present  when  the  crime  was 
committed,  he  shoold  be  acqoitted"— is  not 
prejudicial  or  burdensome  to  the  defendant, 
since  the  only  burden  it  put  npon  the  defend- 
snt  was  to  meet  the  testimony  as  to  the  de- 
fendanf a  guilt  by  raising  a  reasonable  doobt 
thst  he  was  praaant  irttan  tin  crime  was  com- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Unr^^Oent.  Dig.  U  1888-1887;  Dae.  Dig.  I 

6.  CanaifAi.  Law  (|  1168*)— Asnur-Su?n- 

cnoKr  or  Bvidencb. 

Where  the  evidence  is  entirely  drenmitaa* 
tial,  bat  it  points  strongly  to  the  defendant's 
roOt,  and  the  whole  evidence  is  such  that  the 
Jury  coold  reasonably  have  found  the  defendant 
cnilQr,  and  no  errors  of  law  or  procedure  ap* 
pesr,  the  judgment  will  not  be  reveraed. 

[Gd.  Note.— For  other  caaes,  see  Criminal 
Ijn^^Gent.  Dig.  H  8074r-8083;  Dee.  Dig.  | 

Error  to  Cinmit  Court;  Oadadeo  Goonty; 
I  W.  Malone,  Jadge. 

Julias  McRae  was  convicted  of  murder  in 
tiie  first  degree,  and  brings  orror.  Affirmed. 

W.  H.  BlUs,  for  plaintiff  In  error.  Park 
Trammell,  Atty.  Gen.,  and  a  O.  Andrews,  for 
the  Stat& 

PER  CURIAM.  Julius  HdSae  was  con- 
victed of  murder  in  the  first  degree  with  a 
recommendation  to  mney  and  took  writ  of 

error. 

[1]  A  motion  for  a  continuance,  based 
largely  on  the  alleged  inability  of  the  accus- 
ed to  secnre  counsel  and  to  prepare  his  de- 
fense In  the  time  allowed  him,  was  denied. 

No  abase  of  discrehon  by  the  trial  coort 
appears;  and,  as  the  accused  was  In  fact 
ably  represented  and  given  ample  opportoni* 
ty  to  make  his  defOnse^  the  denial  ct  a  e<m- 
tin  nance  will  not  cause  a  reversal  of  the 
judgment. 

[21  The  action  of  the  court  in  excusing 
talesmen,  and  in  holding  others  to  be  quali- 
fied jurors,  does  not  appear  to  have  injured 
tlie  accosed,  as  none  of  the  jnrors  objected 
to  by  the  accused  served  on  the  Jury,  and, 
althongh  it  does  appear  that  the  defendant 
exhausted  his  statutory  nunbor  <hC  peremiH 
tory  challenges,  It  does  not  aiq>ear  that  any 
objectionable  Jurors  were  selected  after  the 
dtfendant's  challenges  were  exhausted.  The 
accused  had  a  right  to  an  impartial  jury, 
bat  was  not  oitltled  to  any  peirtlcalar  per- 
sons as  jorors. 

[3]  At  the  trial,  It  was  shown  by  the  state 
that  the  defendant  said  he  thoi«ht  the  de- 
ceased had  caused  defendant  and  others 
with  liim  to  be  arrested  ft>r  gambling,  and 


the  defendant  was  not  permitted  to  show 
that  others  with  him  had  stated  that  the 
deceased  bad  caused  their  arrest  The  ob- 
ject was  to  make  It  appear  that  the  others 
who  were  arrated,  and  not  the  defendant 
here,  had  said  the  deceased  caused  them  to 
be  arrested. 

This  was  Immaterial,  since  it  made  no 
difference  what  the  others  had  said  if  the 
def^dant  bad  said  be  thought  the  deceased 
caused  their  arrest 

[4]  The  court  charged  the  jury  that:  "The 
defendant  has  set  up  an  alibi;  and  the 
burden  of  proving  it  la  on  him,  but  he  is 
not  boond  to  prove  it  beyond  a  reasonable 
doubt  and,  if  upon  the  whole  case  the  tes- 
timony raised  a  reasonable  doubt  that  the 
defradant  was  present  when  the  crime  was 
committed,  be  should  he  acquitted." 

This  charge  was  not  prejudicial  or  bur- 
densome to  the  defendant,  since  its  meaning 
Is  that,  If  the  asserted  alibi  raises  a  reason- 
able doubt  of  the  defoidant's  presence  at 
the  commission  of  the  crime,  he  should  he 
acquitted.  The  only  burden  upon  the  de- 
fendant was  to  meet  tbe  testimony  as  to  the 
defendant's  guilt  by  raising  a  reasonable 
doubt  that  he  was  present  when  the  crime 
was  committed. 

[S]  Tbe  evidence  Is  Mxtirely  drcomstan- 
tlal,  but  It  points  strongly  to  the  defendant's 
guilt,  and  the  jury  could  reasonably  and 
lawfully  have  found  the  vecdict  <m  ttie  evi- 
dence adduced. 

This  being  so,  and  no  errors  of  law  ap- 
pealing the  jadgment  should  be^  and  ia 
hereby,  affirmed. 

WHITFIELD,  O.  J.,  and  SHAGKLSFORD 
and  COCKRSILL,  JJ.,  concur. 

TAYLOR.  HOOKER,  and  PARKHILU 
JJh  cmcor  In  the  tqdnlon. 


ATERS  T.  STATE. 

(Smireme  Court  of  Florida,  Dlvlrion  B.  Dec. 
12.  1911.    Headnotes  FUed  Feb. 
12,  1912.) 

(Bvllahus  by  tht  OowU) 

1.  GBnaHAi.  Law  (I  798*)— CHAsanie  Jun 
OR  Bkasonablb  Doubt. 

It  is  not  error  to  refuse  to  give  a  charge 
In  a  criminal  trial  that  confines  the  doctrine  of 
reasonaUe  doubt  to  individual  jurors,  or  that 
segregates  the  Jorr  as  a  body  Into  individual 
members,  and  requiring  each  of  such  members 
to  be  free  from  reastmaUo  doubt  before  they 
can  return  a  verdict 

TEd.  Note.— For  otiiar  eases,  see  Criminal 
Law.  Cent  Dig.  ff  1840.  IMl,  1048;  Dec. 
Dig.  i  798.*! 

2.  CsiviirAL  Law  (I  896*)— BviPBHon— An- 

MISaiBILITT. 

A  State's  witness,  who  was  some  distance 
from  the  deceased  at  the  time  he  was  killed, 
testified  that  "he  betleved**  he  heard  the  de- 
1  ceased  exclaim,  between  two  shots  fired  at  the 
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time,  caHiBg  the  defendant's  name  In  the  ex- 
damation.  Held,  that  it  was  not  error  to  re- 
fuse to  strike  this  eTidenee,  on  the  fronnd 
that  the  witness  qualified  It  vlth  the  expres- 
sion that  "he  believed"  he  heard  the  exclama- 
tioD  testified  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  16S»-1644;  Dee.  Dlf.  ( 


Error  to  Circuit  Court,  Marlon  County;  W. 
S.  Bnllock,  Jadgfe 

WUUam  Q.  Ajen  was  convicted  of  mur- 
der In  the  first  degree  and  brings  etiot.  Af- 
firmed. 

BaymoDd  B.  Bollock,  for  plalntUE  In  er- 
ror. Park  Trammell,  Atty,  Gen.,  and  O.  O. 
Andrews,  for  ttie  State. 

TAYLOR,  J.  The  plaintiff  In  error,  In 
the  circuit  court  of  Marlon  county,  was  in- 
dicted, tried,  and  convicted  of  murder  In 
the  first  degree,  with  a  recommendatloo  to 
the  mercy  of  the  cqurt,  by  the  Jury,  and 
sentenced  to  life  Imprisonment,  and  brings 
the  Jndgmoit  here  for  review  by  writ  of 
error. 

One  of  the  errors  assigned  and  argued  here 
le  the  refusal  of  the  trial  Judge  to  give  the 
following  Instruction  to  the  Jury,  requested 
by  the  defendant: 

"The  defendant  Is  entitled  to.  and  It  Is 
the  sworn  duty  of  every  member  of.  the  Jury 
to  Individually  give  hlin,  the  benefit  of  this 
reasonable  doubt  which  may  arise  from  the 
evidence  or  the  l&ck  of  evidence;  and  until 
the  Jury,  and  each  member  thereof,  can  say 
that  they,  and  each  of  them,  have  an  abid- 
ing and  honest  couvictloD,  to  a  moral  certain- 
ty, of  the  truth  of  the  charge  against  him  as 
preferred  In  the  Indictment,  It  will  be  your 
duty  not  to  find  and  return  the  defendant 
guilty.  The  court  further  Instructs  you  that 
such  belief,  to  a  moral  certainty,  Is  not  suffi- 
cient to  convict  and  find  the  defendant  guilty, 
unless  such  belief  Is  the  result  of  sworn 
evidence,  which,  in  the  mind  of  the  Jury 
and  Jurors,  la  sufficient  to  establish  guilt  be- 
yond and  to  the  exclusion  of  every  reason- 
able doubt" 

[1]  There  was  no  error  In  refusing  to  give 
tbls  Instruction.  It  was  well  calculated  to 
mislead  the  Jury  Into  the  Idea  that  It  was 
their  duty  to  acquit  the  accused  If  any  one 
^  or  more  of  them  entertained  a  reasonable 
doubt  as  to  bis  guilt,  whether  the  rest  of 
them  were  free  of  any  such  doubt  or  not 
The  Judge  had  already  charged  the  Jury 
fnlly  and  properly  on  the  point  of  reason- 
able doubt;  and  It  was  not  error  to  refuse 
this  luBtructlon,  which  sought  to  confine  the 
question  of  reasonable  doubt  to  individual 
members  of  the  Jury.  Of  course,  a  verdict 
must  be  concurred  in  by  the  unanimous 
vote  of  the  entire  Jury,  and  no  honest  Juror 

•VorotlMr 


will  concur  In  a  verdict  of  conviction  if  be 
entertains  a  reasonable  doubt  of  the  defend" 
ant's  gnllt;  but  the  defendant  has  an  ample- 
remedy  for  the  ascertainment  of  the  fact 
as  to  whether  any  member  of  the  Jury  feilecT 
to  agree  to  the  verdict  returned  by  a  poUlng^ 
of  the  Jury,  without  the  giving  of  a  charge 
confining  the  question  of  reasonable  doubt  to 
any  individual  member  or  members  of  the- 
Jury.  Boyd  v.  State,  35  Fla.  316,  14  South. 
836;  Barker  v.  State,  40  Fla.  178,  24  South. 
69;  Cook  v.  State,  46  Fla.  34,  3S  Sooth.  665; 
Baldwin  T.  State,  46  Fla.  116,  85  South. 
220. 

[2]  A  witness  for  the  state  testified  that 
two  shots  were  fired  at  the  place  where  the 
homicide  occurred,  with  some  little  interval 
between  the  reports  of  the  gun;  and  that 
between  these  two  reports  "he  believed  lie 
heard  the  deceased  exclaim  or  say,  *Ayers. 
yon  son  of  a  bitch.* "  The  defendant  moved 
to  strike  out  tbla  evidence,  on  the  ground 
that  because  the  witness  used  tbeexpressiun 
"that  he  believed  he  heard,"  It  was  but  the 
expression  of  the  witness'  opinion.  This  mo- 
tion was  overruled,  and  such  ruling  Is  assign- 
ed as  error.  There  was  no  error  In  this  rul- 
ing. While  the  witness  qualified  his  state- 
ment with  the  expression  that  he  **be11evecl" 
he  heard  the  remark  testified  to,  yet  it  was 
not  merely  the  expression  of  the  witness* 
opinion.  The  sound  of  the  deceased's  voice, 
who  was  some  distance  away  from  the  wit- 
ness at  the  time,  may  have  caught  his  ear 
in  a  confused  or  Indistinct  manner,  so  that 
he  may  not  have  been  able  to  testify  more 
positively  to  what  the  remark  really  was 
that  the  deceased  made;  ther^ore  be  very 
properly  testified  as  to  his  belief  of  what 
It  was  that  be  heard  the  deceased  say.  In 
accord  with  the  impression  made  upon  bis 
stfue  of  hearing  at  the  tim& 

The  next  asalgnmait  of  wror  is  the  <le- 
nlal  of  the  defudant^s  motion  for  a  new 
trial,  on  the  gionnd  t£at  tiie  verdict  is  not 
supported  by  tbe  erlOace.  There  is  a  great 
volume  of  evidmoe  In  tbe  case  that  it  will 
subserve  no  naefnl  purpose  to  set  oat,  either 
in  full  or  in  detail,  brae.  Wblle  tUs  evidence 
Is  largely  circumstantial,  and  is  not  aa  con- 
clusive or  satlaeaetcny  as  It  might  have  beeur 
yet,  if  believed  by  tbe  Jury,  we  cauiot,  after 
the  most  carefal  consideration,  say  that  the 
verdict  returned  is  not  saetained  thereby. 

nnding  no  error,  tbe  Judgment  of  tbe  court 
below  in  said  cauae  is  hereby  affirmed,  at 
the  cost  of  Marlon  connty;  tbe  plaintiff  in 
error  having  bem  adjodsed  to  be  inaolvent. 

HOCKBB  and  PARKEIILL,  JJ.,  concur. 

WHITFIELD,  a  J.,  and  BHACKLEFORD 
and  COCKRELL,  JJ.,  concur  In  tbe  oplnlou. 
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SUNDAY  et  aL  t.  LOUISVILLE  &  N.  R.  CO. 
(Supreme  Conrt  of  Florida.    Jan.  8,  1912. 
Behearing  Denied  Feb.  6»  1912.) 

(SplMiu  Iv  tk0  Court.) 
BicnrKn  Domaih  (|  ISl*)— Dahaoks— Mab- 

The  proTiaion  of  the  ConatltatloD  that,  in 
eoBdenmation  proceedings  by  a  corporation  or 
IndividoaL  the  owner  oi  the  property  shall  re* 
ceiTe  "fall  compensation  •  *  *  IrreapecttTe 
of  any  benefit  from  any  improveraeat  proposed 
by  Buch  corporation  or  indinduaL"  does  not 
dmr  to  the  owner  any  real  and  reasonable 
enhancement  in  the  market  valnea  of  the  prop- 
erttf  to  be  appropriated  by  reason  of  "any  im- 
provement proposed."  If  the  proper!?  nat- 
oraUy,  or  in  common  with  other  proper^  sim- 
ilarly conditioned,  increases  in  market  value 
in  anticipation  of  the  proposed  improvement, 
before  the  appropriation,  the  compensation 
therefor  is  the  fair  actual  market  valne  at 
the  time  of  the  lawfol  appropriation. 

[Ed.  Note^Foc  other  coses,  see  Eminent 
Domain,  OenL  Dig.  1  868;  Dec  Dig.  |  131.*] 

In  Banc.  Error  to  Circuit  Court,  Escambia 
County;  J.  Emmett  Wolfe,  Judge. 

Condemnation  proceedings  by  tbe  Lonls- 
Yllle  ft  NashvUle  Railroad  Company.  .From 
the  award  of  compenBatlon,  John  Sunday  and 
diaries  A.  Bom  bring  error.  Reversed. 

Jones  ft  Pasco,  for  plaintiffs  In  error. 
Blount  ft  Bloont  ft  Garter*  for  defendant  in 
error. 

WHITFIELD.  0.  J.  In  condemnation  pro- 
ceeding, a  Judgment  tor  $4,000  was  rendered 
as  compensation  for  the  property.  The  de- 
fendants took  a  writ  of  error,  and  contend 
tlut  the  compensation  is  insnfflcient 

At  the  trial  tbe  court,  at  the  request  of  the 
petitioner,  charged  the  Jury  that,  "In  fixing 
tbe  market  value  of  the  property,  tbe  Jury 
are  not  authorized  to  take  Into  consideration 
the  enhancement  in  the  value  of  the  property, 
if  any,  caused  by  tbe  proposed  Improvement 
of  the  property  for  depot  or  right  of  way 
pnriMMes  by  the  railroad  company.  Tb6  mar- 
ket ralQ^  irrespective  of  the  proposed  im- 
provement, is  the  measure  of  Just  compensa- 
tion to  be  awarded  by  tbe  Jury."  This  charge 
was  excited  to,  and  is  assigned  and  a^ed 
as  error.  Other  charges  were  givoi;  but  they 
do  not  sufficiently  correct  the  apparuit  error 
in  the  Quoted  charge,  so  that  it  may  fairly 
tw  said  that  the  Jury,  in  view  of  the  testi- 
mony, could  not  reasonably  have  been  mis- 
led by  the  quoted  charge.  The  charges  given 
at  the  request  of  tbe  defendants  are  not  in 
effect  similar  to  the  quoted  charge  complain- 
ed of  by  them. 

Section  20  of  article  16  of  tbe  Constitution 
ordains  that:  "No  private  property  nor  right 
of  way  shall  be  appropriated  to  the  use  of 
any  corporation  or  Indlvldnal  until  full  com- 
pensation therefor  shall  be  first  made  to  the 
owner,  or  first  secured  to  him  by  deposit  of 
money;  which  compensation,  irrespective  of 
any  bcmeflt  from  any  improvement  proposed 


by  such  corporation  or  individual,  shall  be 
ascertained  by  a  jury  of  twelve  men  in  a 
conrt  of  competent  Jurisdiction,  as  shall  be 
prescribed  by  law." 

The  statute  provides  for  "a  Jury  of  twelve 
men  to  be  empanelled  to  try  what  compen- 
sation shall  be  made  to  tbe  defendants  for 
the  property  songbt  to  be  appropriated.  Ir- 
respective of  any  benefit  from  any  Improve- 
ment proposed  by  the  petitioner,  whlcb  is- 
sue shall  be  tried  In  the-  same  manner  as  the 
other  issues  of  fact  are  tried."  Section  2013. 
Gen.  Stats,  of  1906. 

Tbe  Constitution  contemplates  and  the 
statute  requires  tbat  tbe  Issue  submitted 
shall  be  what  is  "full  compensation"  for  the 
property  to  be  appropriated  at  Its  then  fair  ' 
actual  TBlae,  Irrespective  of  or  without  re- 
gard to  any  benefits  that  may  accrue  to  the 
owner  of  the  proper^  from  any  improvement 
proposed  the  petitioner;  but  the  law  does 
not  deny  to  the  own&e  any  real  and  reason- 
able enbancement  In  tbe  mai^et  value  of  the 
propertv  to  te  oppropHoted  by  rrason  of  **any 
ImpFovonent  proposed."  If  the  property  nat- 
urally, or  In  common  with  other  property 
similarly  conditioned,  Increases  in  market 
value  in  anticipation  of  the  proposed  im- 
provement^ before  the  appropriation,  the  com- 
pensation therefor  is  the  fair  actual  market 
valne  at  tbe  time  of  the  lawful  appropria- 
tion. Glesy  V.  Olndnnatl,  Wilmington  & 
Zanesville  B.  Co.,  4  Ohio  St  808,  text  831; 
Lewis  on  Em.  Dom.  (3d  Ed.)  H  605  and  7467, 
and  autbortttea  cited;  Chicago,  K.  ft  W.  R. 
Co.  V.  Parsoiu,  n  Kan.  408,  82  Pac:  1088; 
Newgass  V.  Railway  Co.,  54  Ark.  140,  16  B. 
W.  188. 

The  testimony  Indicates  that  the  amount 
allowed  would  have  been  full,  or,  iterhaps, 
too  much,  oompoisation  at  some  time  before 
the  proposed  1mi»ovement  was  generally 
known  of,  and  before  tbe  trial;  but  that  at 
the  time  of  the  trial  the  property  bad,  In  an- 
ticipation of  Hie  Improvttuettt  enhanced  In 
value  In  common  with  ottier  property  sim- 
ilarly ctmdStloned;  and  tbat  at  the  time  of 
the  trial  It  was  fairly  worth  something  mora 
than  was  allowed.  In  view  of  tbe  evidence 
and  tbe  probable  effect  of  the  cha^  on  the 
verdict,  the  Judgment  Is  reversed. 

TAYLOR.  8HACKLEFORD,  OOGKRBm 
and  HOOKER)  JJ.,  concur. 


In  re  OPINION  OT  JUDGES. 
(Supreme  Court  of  Florida.    Jan.  8,  1912.) 

{Sylldbut  &v  the  Court.) 
OnroKBs  (S  20*)— QnAuncAnoiTB— UmcAB- 

B»D  WOMAir. 

In  the  absence  of  constltational  or  stat- 
utory provisions  goTemins  tbe  subject,  an 
adult  nnmarried  woman,  who  is  a  einzen  and 
resident  of  this  state,  and  who  has  not  be- 
come disqualified  under  the  laws  of  the  state 
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to  hold  office,  maj  be  appointed  to  fill  a  va- 
cancy  In  the  office  of  county  treaanrer. 

[Ed.  Note.— For  other  caaei,  see  Officen, 
Cent.  Die.  il  24.  2Q;  Dec.  Dig.  1  20.*] 

In  the  matter  of  an  advisory  opinion  to 
the  Governor. 

State  of  Florida,  Exscntlve  Department 
Tallaiiasiee,  January  8, 1912. 
To  the  Honorable  CUef  Justice  and  Jostlcfls 
of  tbe  Supreme 'Gonrt  of  Florid— Oen- 
tlemen: 

I  bave  been  oflBdally  Infoxmed  tbat  Ui. 
B.  0.  Greedi,  wbo  was  conn^  treaanrer  <^ 
Palm  Beach  oounty*  died  on  or  about  De* 
cember  29,  191L 

The  Btate  Oonstltntiai  Imposes  upon  me 
the  duty  of  making  an  appidntment  to  iQl 
the  vacancy  In  the  office  of  county  treasurer 
of  Palm  Beach  coon^,  caused  1^  Mr.  Creech's 
death.  In  pursuance  of  a  fixed  pcdlcy  fol^ 
lowed  by  me  In  such  cases*  I  requested  the 
Democratic  county  executlTe  committee  of 
said  coon^  to  recommend  to  me  the  name  of 
a  suitable  person  for  appointment  to  fill 
the  said  vacant^. 

The  said  committee  has  now  formally  rec- 
ommended that  I  appoint  Mrs.  Anna  U 
Creech,  of  said  county,  to  fill  the  unei^ired 
tenn  of  Mr.  R.  G.  Creech,  deceased. 

t  respectfully  request  the  opinion  of  the 
Justices  of  the  Supreme  Court,  under  section 
13,  article  4^  of  the  sUte  Constitution,  as 
to  whether  a  woman  Is  qualified,  under  the 
Constitution  and  laws  of  this  state,  to  hold 
office  of  conn^  treasurer,  and  whether  it 
would  be  a  proper  discharge  of  my  duty  to 
appoint  and  commission  a  woman  to  All  the 
vacancy  existing  in  such  office  of  county 
treasurer. 

I  have  the  honor  to  remain,  very  respect 
fully, 

[Signed]   Albert  W.  Oiltdinst;  Governor. 

In  the  Supreme  Court  Florida. 
Tallahassee,  Fla.,  January  8, 1912. 

To  His  Excellency,  Albert  W.  Gilchrist  Gov- 
ernor of  Florida — Sir: 

We  have  your  request,  unto  section  13 
of  article  4  of  the  Constitution,  "as  to  wheth- 
«  a  woman  la  qualified,  under  ,  the  Oonstl- 
tntlon  and  laws  of  this  stat^  to  hold  the 
<^ce  of  county  treasurer,"  made  vacant  by 
the  death  of  the  former  incumbent. 

The  Constitution  proTldes  that  "the  Leg- 
islature shall  provide  for  tbe  election  by  the 
qualified  doctors  in  each  county  of  *  *  * 
a  county  treasure."  Section  6»  art  8. 
"When  any  office,  from  any  cause,  becomes 
vacant,  and  no  mode  Is  provided  by  this 
Constitution  or  by  the  laws  of  the  state  for 
fllllng  such  Tacancy,  the  Governor  shall  have 
tbe  power  to  fill  sDch  vacaiuy  by  granting 
a  commission  fM  the  uneqttred  t^au."  The 
statute  provides  that  "every  office  shall  be 


deemed  vacant  *  *  *  by  the  death  of 
the  incumbent"  and  In  such  a  case  **it  shall 
be  the  du^  of  the  Governor  to  fill  sudi  of- 
fice by  appointment"  Sections  298  and  301, 
Geieral  Statutes.  While  the  Constittttion 
confines  the  electors  of  the  state  to  male 
persons  having  stated  quallflcatlfflis,  it  does 
not  iwescrlbe  the  qualiflcaticms  ttf  those  who 
may  hold  office  under  the  state  government, 
except  in  a  few  Instances  not  material  here. 

Tbe  Constitution  requires  all  county  offl- 
cers  eseejft  assistant  assessors  of  taxes  to 
give  a  bond  before  th^  are  commissioned  by 
the  Governor,  and  this  may  dtiwr  married 
women,  who  are  not  authorized  to  execute 
bonds  that  are  binding  on  them  personally. 

In  the  case  of  State  ex  rel.  Attorn^  Gen- 
eral T.  George,  28  Fla.  686,  text  691,  8  South. 
81,  it  la  said:  *fniere  Is  no  absolute  codf 
nection  between  voters  and  officers,  by  which 
the  qualifications  fior  the  latter  should  neo> 
eBsarUy  be  determined  by  those  for  the  for- 
mer. Eaidi  is  r^rulated  to  Ito  own  end;  ttie 
fbrmer  always  by  special  provisions,  the  lat* 
ter  s<»uetlmes  not  at  all,  except  as  in  this 
state,  the  more  important  poUtlcal  and  Judi- 
dal  places.  So  tha^  as  to  all  other  officers, 
the  people.  In  the  absoice  of  other  requtre- 
moits,  are  left  to  their  own  discretion,  lim- 
ited oiily  by  a  common  understanding,  equiv- 
alent to  law,  that  prohibits  electing  to  of- 
fice any  person  who  Is  not  In  somewise  a 
member  of  the  body  politic." 

In  the  absoice  of  conatitational  or  stat- 
utory provisions  governing  the  subject,  an 
adult  unmarried  woman,  who  is  a  dtteea 
and  resident  of  this  stete,  and  who  has  not 
become  dlsqnaUfled  under  the  laws  of  the 
state  to  bold  <^See,  may  be  appointed  to  fill 
a  vacancy  in  the  office  of  coun^  treamrer. 

Very  respectfully,  

[Signed]    J.  B.  WHITFIELD, 

B.  F.  TAILOB, 

T.  M.  SHACELEFOBD. 

B.  8.  COOKBELL, 

W.  A.  HOCKBB, 
Justices  of  the  Suprone  Court  of  Florida. 


MERBEUi  V.  RIDGELT  et  aL 
(Snpr«gu  Court  of  Florida.   Jan.  6»  1912.) 

(Syllabut  hy  the  Court.) 

1,  Equttt  (I  873*)  —  PLBADIWa  —  Admibsiow 
or  Facts— DisKissAi.. 

When  a  pleading  termed  an  ansver.  to 
which  replication  is  filed,  is  in  reality  a  plea 
setting  ap  no  defense,  an  admission  of  the 
facta  therein  doea  not  compel  a  dismissal  of 
the  bill. 

[Ed.  Note.— For  other  cases,  see  Eqol^, 
Cent  Dig.  H  m-718;  Dea  Dig.  J  378.*1 

2.  ExsounoN  f|  2T2*)  — Sals— BoiTA  Fids 

PtTBOHASBB—NOnCI. 

A  recorded  mortgage,  covering  a  lot  In  a 
known  subdivision  by  Its  proper  name,  but 
mistakenly  referring  to  the  wrong  plat  book. 


«VBr  other  cases  see  same  b^o  and  seotloB  NUHBBB  U  Deo.  Dig.  *  Am.  Dig.  Kay  Ne.  Seriw  *  R^'r  indttes 
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H  notice  to  s  pntchMer  of  that  lot  at  ez> 
«(»itioii  mIo. 

[Ed.  Note.— For  other  cues,  lee  Ezeeation. 
Cent  Dig.  H  781-788;  Dec.  Dif.  |  272.*] 

S.  MOBTOAOBI  (i  B81*)  —  FOBKLOSUBK  —  AT- 

tobnzt'8  Fees. 

Wben  the  note  proves  for  a  certain  at- 
tom^'a  fee,  and  the  mortgage  provides  for  a 
reaaonable  attorney's  fee,  the  note  is  some  evi- 
dence npon  which  the  coart  ma;  fix  the  fee. 

ZEA.  Note. — For  other  caies,  see  MortgageB, 
Cent  Die  H  211%*  1660-1^;  Dec.  Dig*  i 
681.*3 

Id  Banc.  Appeal  from  Circuit  Conrt,  HUls- 
boroQgb  GGimt7;  F,  M.  Boblea,  Jndie. 

Suit  1)7  Vincent  Bidgely  and  otbers  against 
Herman  UerrelL  Decree  Cor  oomplalnantB^ 
and  defendant  appeals.  Affirmed. 

Hwman  MerreU,  In  iwo.  per.  McMuIlen  ft 
MfAInllai  and  Grant  J.  AlMn,  for  appellees. 

COCEBELL,  J.  This  la  a  suit  to  reform 
a  mortgage  and  enforce  it  as  a  lien  upon  a 
lot  In  Lakeside  subdlvlBion  of  St  Petersburg, 
Fla.  It  appears  that  tn  February,  1908,  J.  F. 
Llndsey,  now  deceased,  gave  Yinceut  Rldgely 
a  mortgage  on  realty  described  as  lot  No.  9, 
block  2,  as  the  same  Is  mapped  and  platted 
as  Lakeside  subdivision  of  the  city  of  St 
Petersbnrg,  Fla.,  and  recorded  January  10, 
1908,  In  Plat  Book  S,  p.  41,  In  office  of 
clerk  of  circuit  court  of  HlUsborough  county, 
Fla.  Herman  Merrell  claims  su[terior  title 
by  virtne  of  an  execntlon  sale  in  1910,  and 
that  on  Plat  Book  3,  p.  41,  Is  recorded  a 
plat  of  Bayshore  Bubdlvlsion  of  St.  Peters- 
iJUTg,  showing  a  lot  9  In  block  2,  and,  fur- 
ther, that  he  had  no  knowledge  of  the  mort- 
gage, except  from  the  record  In  the  clerk's 
office.  It  further  appears  that  the  plat  of 
Lakeside  was  recorded  on  January  10,  1908, 
In  Plat  Book  4.  p.  112. 

It  la  stated  In  appellant's  brief  that  there 
were  two  platted  subdivisions  of  St.  Peters- 
burg, known,  respectively,  as  Lakeside  and 
Bayshore.  about  a  mile  apart;  bat  we  do 
not  And  this  In  the  record. 

[1]  We  confess  to  a  degree  of  uncertainty 
aa  to  the  exact  status  of  the  pleadings.  The 
so-called  "answer"  of  Uerrell  neither  ad- 
mits nor  denies  one  auction  of  the  bill,  but 
sets  up  an  Independent  fact  to  aTold  the  eq- 
uity thereof,  and  should  more  properly  be 
considered  a  plea.  Again,  the  complainant 
Joins  issue  on  this  "answer,"  and  then  upon 
the  hearing  admits  all  its  allegations  of  fact 
Ordinarily  an  answer  proven  calls  for  a 
dismissal  of  the  bill  as  to  the  party  answer- 
ing. The  replication  to  the  "answer"  Is  in 
the  foil  form,  containing  the  statement  "that 
the  said  answer  is  uncertain,  untrue,  and 
insnffldent  to  be  replied  unto,"  and  the  par- 
ties before  the  drcnit  court  as  well  as  be- 
fore this  court,  treat  the  cause  as  if  a  plea 
were  set  down  for  argument,  or  as  if  npon 
bill  and  answer. 

[t]  Despite  tbe  conclnslon  in  the  answer 


that  Merrell  was  a  bona  fide  purchaser  with- 
out notice,  we  think  he  had  notice  and 
bought  the  property  subject  to  the  mortgage. 
The  failure  to  refer  to  tbe  proper  plat  book 
goes  rather  to  the  existence  of  a  subdivision 
of  St  Petersburg  known  as  Lakeside  than 
to  cause  a  patent  ambiguity  in  the  descrip- 
tion, and  yet  Merrell  admits  the  existence 
of  such  subdivision,  in  that  he  claims  his 
title  by  the  same  name.  The  Lakeside  sub- 
division being  an  existing  mtlty,  any  one 
buying  property  In  that  subdivision  would 
have  no  difficulty  In  ascertaining  from  tbe 
public  records  the  existence  of  this  mortgage 
upon  a  certain  lot  in  Lakeside.  There  is  no 
statute  requiring  plats  to  be  recorded,  and 
no  surveyor  would  have  difficulty  in  locating 
the  lot  npon  the  plat  of  Ijikeslde,  so  far  as 
we  are  advised ;  nor  are  we  advised  but  that 
Bayshore  was  another  name  for  Lakeside, 
and  that  the  two  recorded  plats  are  Identical. 

[9]  It  is  further  urged  as  error  that  the 
court  adjudged  the  attorney's  fee  without 
proof  as  to  Its  reasonableness.  The  master 
adjudicated  the  fee  at  |108.ft6,  which  was 
one-tenth  of  the  principal  debt  and  interest 
The  note  incorporated  in  the  mortgage  pro- 
vided for  10  per  cent  of  the  principal  and 
interest  as  attorney's  fee,  and  the  mortgage 
further  provided  that  a  reasonable  fee  be 
allowed.  We  cannot  say  that  the  note  itself 
was  not  some  evidence  upon  which  the  ma»> 
ter  may  have  acted,  and  there  Is  no  Intima- 
tion here  that  the  amount  allowed  was  un- 
reasonable, nor  does  It  appear  to  be  so  upon 
its  face.  In  the  cases  heretofore  decided  by 
this  court,  the  amount  was  not  fixed  by  the 
parties  or  the  statutes,  or  only  the  maximum 
was  fixed.  Carhart  v.  Allan,  5S  Fla.  768,  48 
South.  47. 

We  find  nothing  in  this  record  of  wbidi 
the  appellant  ma7  rightfully  complain,  and 
the  decree  la  afDrmed. 

WHITFIELD,  C.  J.,  and  TATLOB, 
SHACKLEFOBD,  and  HOOEDB,  JJ.,  COncor. 


J1BNNIN0S  T.  SAUNDSBS  00. 
(Sui^ems  Conrt  of  Florida.    Jan.  0.  1912.) 

(Syttabu*  bv  tA«  Court.) 
HXEOunOIT     (I     288*)— SAIJB— POBCHASE  OF 

CoBPOBATE  Stock— Bights  of  Pubchasbb. 
A  pnrchaaer  oC  corporate  stock  at  an  exe- 
cution sale  succeeds  to  ^'all  the  rights  and  lia- 
bilitieB  of  the  prior  holder":  and,  where  the 
corporation  holds  tbe  stock  for  the  amount  of 
the  pnrchase  price  doe  thereon  by  the  execo- 
tion  debtor,  the  corporation  will  not  be  requir- 
ed by  mandamus  to  transfer  the  stock  to  the 
execution  parchaser,  before  he  lias  paid  tbe 
amonnt  of  the  purchase  price  due  thereon. 

[Ed.  Note.— For  other  eases,  see  Kzecntlon, 
Dec.  Dig.  I  28&*] 

In  Bana  Bhror  to  Oircnlt  Conrt.  Bbcam- 
bla  County;  J.  Hmmett  Wolfe,  Judge, 


•MrethsreaSMseeuawtavtoaaassetloB  NUHBBR  la  Dee.  Dig.  ft  Ab.  Dlt.  K«r  Me.  gsriM  ft  H«*r  Jadexes 
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.  Application  I17  T.  A.  Jennings  for  an  alter- 
liatiTe  writ  of  mandamiu  against  the  Saun- 
ders Ck>nipany.  From  an  order  denyb^  tbe 
writ,  relator  brings  error.  Affirmed. 

Jones  &  Pasco,  fbr  plaintiff  in  error.  B. 
iCL  Maxw^  for  dtfaidant  In  error. 

PER  CURIAM.  An  altematlTe  writ  of 
mandamus  was  Issued  by  tbe  circuit  court  for 
£kcambla  county,  commanding  the  Saunders 
Company  to  transftt  certain  shares  of  Its 
capital  stock,  or  to  show  causa  for  not  do- 
ing so. 

Tbe  return  shows  that  In  the  organization 
of  tbe  Saunders  Company  J.  L.  Sowell,  Jr., 
subscribed  to  75  shares  of  the  stock  at  f  100 
each,  but  the  said  Sowell  has  never  paid 
the  corporation  for  tbe  stock,  nor  made 
any  payment  on  account  thereof,  nor  has 
the  said  stock  ever  been  Issued  to  him;  that 
stock  certificates  Nos.  9  and  10  were  filled  la 
for  SO  and  25  shares,  respectively,  of  tbe 
Stock  designed  to  be  Issued  to  the  said  Sowell 
in  accordance  with  his  subscription  and  were 
signed  by  the  president  of  tbe  corporation, 
but  were  never  signed  by  the  secretary  there- 
of, nor  was  the  seal  of  the  corporation  at- 
tached thereto,  nor  were  tbe  said  shares  of 
stock  ever  Issued  or  d^ivered  to  the  said 
Sowell;  that  said  Sowell  delivered  to  the 
corporation  his  note,  payable  June  30,  1009, 
for  $750,  due  upon  said  subscription,  and 
the  note  was  held  by  the  corporation  for  the 
purpose  of  Issuing  the  stock,  should  payment 
therefor  be  made  by  Sow^l  in  accordance 
with  his  subscription;  that  after  the  note 
became  due  and  unpaid  It  was  agreed  be- 
tween the  corporation  and  Sowell  that  tbe 
subscription  and  note  should  be  canceled 
and  tbe  stock  returned,  or  the  claim  of  So- 
well  surrendered;  that  the  note  was  surren- 
dered to  Sowell;  tb&t  at  the  time  of  the  levy 
of  the  execution  under  which  the  relator 
claims  the  Saundors  Company,  by  its  secre- 
tary and  treasurer,  made  return  to  the  sheriff 
that  nothing  had  been  paid  upon  the  sub- 
scription to  the  stock  by  Sowell,  and  that 
the  company  held  the  note  of  Sow^  for  tbe 
subscription  price,  and  that  T.  A.  Jennings, 
the  relator,  purchased  tbe  stock  under  the 
execution  sale  with  full  knowledge  that  no 
payment  had  been  made  on  the  stock;  that 
respondent  declined  to  Issue  tbe  stock  to  re- 
lator, unless  be  paid  for  the  same,  which 
relator  declined  to  do.  The  court  overruled 
a  demurrer  to  the  return,  and  the  r^tor, 
not  desiring  to  further  plead  to  the  return, 
a  Judgment  for  the  respondoit  was  rendered, 
and  a  writ  of  error  thereto  was  taken  by  the 
relator. 

Erai  if  Sowell  was  the  owner  of  the  legal 
or  equitable  title  to  tbe  unissued  shares  of 
capital  stock,  the  purchaser  at  the  execution 
safe  took  his  rights  thereunder  with  full 
knowledge  of  and  subject  to  the  rights  of 
tbe  corporation  to  bold  the  stock  until  the 


amount  due  thoreon  was  paid.   See  section 
2656  of  the  General  Statutes  of  190&  Tbe 
relator  has  "aU  the  rlgtats  and  llaMHttea  of 
tbe  prior  holder,"  and  no  otbw. 
Judgment  affirmed. 

WHITFIELD,  O.  J.,  and  TATI/m, 
SHACKLEFOBD,  GOOKBELL,  and  HOGE- 
BB,  JJ.,  concur. 


GBTER  T.  SIMMONS. 

(Supreme  Court  of  Florida,  Division  B,  Dee. 
19, 19U.  Headnotes  Filed  Feb. 
12.  1912.) 

(8i/tta}MU  bp  the  Court.} 

EJKOTHSNT  (I  98*)— EVXDBNCB— SirmciBiTOT. 

On  writ  of  error  from  a  judgment  in  eject- 
ment, the  evidence  examined,  and  found  sufii- 
cient  to  sustain  the  verdict  and  Judgment. 

[Ed.  Note.— For  other  jcasest  see  EJeetmoit, 
Dec.  Dig.  I  98.*] 

Error  to  Clrcait  Oonrt,  Dnral  Goimt7;  B. 
M.  Call,  Judge. 

Action  between  Wyatt  J.  Geter  and  Cather- 
ine Simmons.  From  the  Judgment,  Geter 
brings  error.  Affirmed. 

I.  L.  Purcell,  for  plaintiff  in  error.  God^- 
rtil  &  Cockrell,  for  defendant  in  error. 

HOCKER,  J.  This  cause  was  before  this 
court  In  ISIO,  and  the  decision  reversing 
the  Judgment  below  for  lack  of  evidence  to 
support  It  Is  found  In  60  Fla.  67,  54  South. 
01.  There  was  afterwards  another  trial  re- 
sulting In  a  verdict  and  Judgment  for  de- 
fendant in  error.  The  suit  Is  In  ejectment 
for  the  recovery  of  the  west  20  feet  of  lot  5, 
In  block  101,  also  the  east  15  feet  of  lot  4 
in  block  101,  situate  in  JacksonviUe,  Duval 
county,  Fla.  This  judgment  Is  here  for  re- 
view on  writ  of  error.  The  sole  question  pre- 
sented  Is  (m  the  sufficiency  of  the  evidence 
to  sustain  tbe  verdict  The  underlying  facts 
with  rtference  to  the  legal  ownership  of  tbe 
land  embracing  the  land  now  In  dispute  are 
unusual  and  such  as  perhaps  might  natoral- 
1y  be  expected  from  the  lack  of  knowledge 
as  to  the  rights  in  property  and  the  ^neral 
information  peculiar  to  the  old^  negro  pop- 
ulation of  the  Seuthon  country.  The  case 
of  Geter  t.  Simmons,  reiwrted  In  67  Fla.  4SZt 
49  South.  181,  lUnstratea  this  remark. 

We  think  It  clear  from  the  endraoe  In 
tbe  Instant  case  that  Catherine  Simmons  has 
been  an  occupant  of  the  land  now  In  dispute 
for  perhaps  40  or  more  years.  She  is  an 
old-teahloned  Ignorant  negro  woman.  While 
there  Is  a  conflict  between  her  evitence  and 
that  of  the  plaintiff  In  error  as  to  tbe  charac- 
ter of  her  occupancy,  there  is  erldenoe  tliat 
she  has  for  a  great  many  years  claimed  the 
land  upon  whldi  she  has  lived  for  so  many 
years  as  her  own;  that  she  has  from  time 
to  time  rented  rooms  in  the  house  on  tbe  land 
in  which  she  now  lives,  has  had  exclusive 
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w  of  tbe  bouse  and  lot,  has  planted  trees, 
and  k^t  a  gardoi  on  It;  and  that  Bhlna 
Grant,  from  whom  the  plaintiff  In  oror  de- 
rlres  his  le«al  titles  admitted  that  this  prop- 
erty belonged  to  the  defmdant  In  error  Cath- 
erine SlmmoDB.  Bhlna  Grant  was  the  alster- 
In-lav  of  Cath^lne,  and  the  relationship  of 
tbe  parties,  the  feelings  which  naturally  grow 
oDt  of  the  relationship,  renders  It  particnlar- 
ly  probable  that  Catherine  ahonld  have  been 
regarded  as  the  owner  of  bouse  and  lot  A 
careful  reading  of  the  evidence  creates  this 
Impression,  and  satisfies  ns  that  the  Jndg- 
meot  below  was  a  ootrect  oa^  which  is  bere- 
^  afflnned. 

TATLOB,  P.  and  FABKHILL,  oon- 
cor. 

WHITFIELD,  0.  J.,  and  SHAOELKFOBD, 
concur  in  the  opinion. 

COCKRELL,  took  no  part,  being  dls- 
qualified. 


JACKSON  T.  BULLOCK  et  al. 
(SniiniDe  Court  <a  Florida.   Jan.  0,  1912.) 

fStntibut  »»  Me  OourU 

L  JlTDGKBirr      d  718*)— O0NCX.TTBXnNEBS— 

lD»rnTT  OF  G&irsBa. 

Where  a  second  lalt  is  nut  niwn  tbe  same 
nose  of  action  and  between  the  lame  parties 
or  tbeir  priTiee  in  interest  as  the  fint,  a  final 
adjudication  In  the  flnt  suit  upon  the  merits  Is 
not  coDcloBlTe  in  the  second  suit  as  to  ques- 
tions determined  in  the  first  suit  The  test  of 
tbe  Identity  of  causes  of  action,  for  the  por- 
poae  of  determining  the  question  of  res  adjudi- 
cata,  is  the  identity  of  the  facts  essential  to  tbe 
■uintenance  of  the  soitB. 

[Ed.  Noto.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  1234-1241;  Dec  Dig.  |  713.*] 

3  JUDOHKin      (I  715*)— ConCLUStVBNEBS— 

Idintitt  ow  lasuxs. 

The  facts  necessary  to  show  the  right  ot 
the  public  in  the  use  of  a  street  ere  not  the 
same  as  the  facts  that  are  necessary  to  show 
the  li^t  of  an  abutting  owner,  who  takes  or 
icserrea  title  to  land  bounded  by  a  street,  to 
have  tbe  use  ot  the  street  in  conneetioo  with 
the  rii^tfnl  ose  of  bis  abutting  property,  as 
■gainst  one  who  is  bound  by  the  granted  or 
reserved  rights  of  the  abutting  owner  In  tiie 
ose  of  the  street 

[EJd.  Note.— For  other  cases,  see  Jodgment, 
Ctat  Dig.  H  1244r-]247 ;  Dee.  Dis>  I  ^K*] 

8.  JUDOHZHT      (I  702*)— OunOLtTSXTEnSSS— 

Hattebs  Concluded. 

In  a  suit  brought  by  tbe  owner  of  lend 
■batting  on  a  street  to  enforce  sucb  owner's 
ririits  in  the  ose  of  the  street,  a  plea  of  res  ad- 
jodieata  that,  in  a  salt  between  tbe  town  au- 
thorities and  tbe  person  who  obstructs  the 
street  tiie  street  was  edjudged  to  be  not  a  pub- 
he  street  bat  private  property,  is  not  good  as 
■gainst  the  private  rights  of  toe  abutting  own- 
er to  0ie  use  of  the  streets  in  connection  with 
Us  abutting  property. 

[Sd.  Note. — FV>r  other  cases,  see  Judgment, 
Cent  Dig.  }  1227 :  Dec.  Dig.  i  702.*] 

In  Banc.  Appeal  from  Circuit  Court, 
Hamilton  County ;  Ira  J.  Carter,  Judge. 
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Suit  by  Pliny  BaUo<&  and  another  against 
Minnie  H.  Jaduon.  From  a  Aecree  for  com- 
I^aliUBte,  defoidant  appeala.  Afflnned. 

F.  P.  Cone,  M.  F.  Home,  and  Bussell  L. 
Frink,  for  appellant  A  B.  &  a  G.  Small 
and  S.  8.  SandfOid,  Cor  anwOees. 

WHITFIELD,  a  J.  This  appeal  was 
taken  by  tbe  defendant,  Minnie  M.  Jackson, 
from  an  order  overmllng  a  plea  of  res  ad* 
Judicata  In  a  snit  brought  by  an  allied 
abutting  landowner  to  enjoin  an  alleged  ob- 
Btructlon  of  a  street,  called  Spring  street,  on 
the  south  side  of  complainants'  land. 

The  bill  of  complaint  In  effect  alleges  that 
the  predecessor  In  title  of  the  complainants 
was  the  owner  of  land,  and  laid  out  and  ded- 
icated to  public  use  streets  upon  the  land; 
that  tbe  land  was  sold,  reserving  to  the 
grantor  certain  portions  of  the  lands,  with 
stated  privileges  to  the  grantor  and  her 
heirs  in  the  use  of  the  mineral  waters  of  a 
spring  located  on  the  land  conveyed,  and 
called  White  Sulphur  Springs;  that  the  pur- 
chasera  of  the  property,  under  whom  the  de- 
fendant claims;  took  with  a  reservation  of 
the  complainants'  property  "as  being  botmd- 
ed  on  the  sooth  by  a  street  running  east- 
ward from  the  said  White  Sulphur  Springs"; 
that  at  the  time  the  defendant  acquired  an 
Interest  In  the  land  over  which  said  street 
passes  the  said  land  was  charged  with  the 
use  of  a  public  street;  that  the  defendant 
has  erected  a  house  In  the  street  and  con- 
structed fences  across  the  street,  so  as  to 
prevoit  Its  use,  as  a  street,  by  complainants 
In  connection  with  property  abatting  on  the 
street  An  Injonetlni  and  other  relief  Is 
prayed. 

The  plea  of  the  defendant  sets  up  an  ad- 
judication in  a  prior  suit  between  the  de- 
fendant and  the  town  authorities  of  the  town 
of  White  Sprii^,  In  which  the  land  Is  now 
located,  wherein  it  is  averred  the  street  in 
question  was  adjudged  to  be  not  a  public 
street,  but  the  private  property  of  the  de- 
fwdant  here.  This  plea  was  overruled,  and 
the  defendant  appealed  therefrom. 

[1]  Where  a  second  suit  is  not  upon  the 
same  cause  of  action  and  between  the  same 
parties  or  their  privies  In  Interest  as  the  first, 
a  final  adjudication  in  the  first  suit  upon  tbe 
merits  Is  not  conclusive  in  the  second  suit 
as  to  questions  determined  in  the  first  suit 
The  test  of  the  identity  of  causes  of  action, 
for  the  purpose  of  determining  the  question 
of  res  adjudicate.  Is  the  identity  of  the  facts 
essential  to  the  maintenance  of  the  salts. 
Prall  T.  Prall,  68  Fla.  496»  SO  South.  867,  20 
L.  B.  A.  (N.  S.)  677. 

[2]  Tbe  facts  necessary  to  show  tbe  right 
of  tbe  public  in  the  use  of  a  street  are  not 
the  same  as  the  facts  that  are  necessary  -to 
show  the  rl^t  of  an  abatting  owner,  who 
takes  or  reserves  title  to  land  bounded  by.  a 
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street,  to  bave  the  use  of  tbe  street  In  con- 
nectlon  wltb  tbe  rightful  use  of  bis  abutting 
pn^pvttf,  as  against  one  wbo  Is  bound  by  the 
granted  or  reserved  rlgbts  of  tbe  abutting 
owner  In  tbe  use  of  the  street. 

[3]  If,  as  alleged,  the  defendant's  Interest 
In  the  street  Is  subject  to  tbe  rights  of  tbe 
complainants  to  use  It  In  connection  with 
abutting  property,  as  contemplated  by  tbe 
former  owner,  under  whom  both  parties 
daim,  the  plea  of  res  adjndlcata  Is  not  good 
against  the  complainants,  whose  private 
rle^ts  In  the  use  of  tbe  street  as  an  abutting 
owner  were  not  adjudicated  In  the  prior  suit. 
While  tbe  plea  may  be  good  as  to  some  of 
the  auctions  of  tbe  bill  of  complaint,  It  Is 
not  good  as  to  other  allegations  of  a  private 
right  of  the  complainants  that  may  state  an 
equity. 

The  ordra*  at^>ealed  from  is  affirmed. 

TATLOR.  8HA0KLEFORD.  OOCKRBLL. 
and  HOGKEB,  JJ^  concur. 


JAOOBS  T.  SCHEURER. 
(Snpreme  Court  of  riorlda.  Jan.  8,  1912.) 

(Syttabiu  &v  <lh«  Court  J 
1*  JUDGUENT  (I  779*)— LntK. 

Under  the  statute  a  judgmmt  may  be  a 
general  lien  on  the  defendant's  real  estate 
without  reference  to  the  record  of  hU  title,  and 
land  actually  conveyed  before  the  jadement  is 
rendeied  is  not  affected  by  the  lien  of  the  judg- 
ment, where  the  liability  on  which  the  judg^ 
ment  was  recovned  had  do  rdation  to  the  prop- 
erty and  accToed  aQbsequent  to  its  conveyance 
by  the  judgment  debtor. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Oent.  Dig.  1 1S42;  Dee.  Dig.  |  779.*] 

2.  BxBCDTiON   (I  272*)— Sales— Title  and 

BlOHTB  or  PUBOHASES. 

Where  a  conveyance  of  land  is  duly  record- 
ed before  the  levy  of  an  execution  on  the  iand, 
the  purchaser  at  the  execution  sate  is,  under 
the  statute,  not  a  purchaser  of  the  land  witb- 
ottt  notice  of  tt%  prior  conv^anee,  and  takes 
subject  thereto. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SI  781-788 ;  Dec.  Dig.  f  272.*] 

In  Banc.  Error  to  Circuit  Court,  Hills- 
borough County;  J.  B.  Wall,  Judge. 

Action  by  John  Schenrer  against  8.  Jacobs. 
Judgm^t  for  plaintiff,  and  defendant  brings 
arror.  Afflrmed. 

H.  S.  Hampton,  for  jdalntllE  in  arror.  H. 
8.  PtalllipB,  for  deCmdant  in  errw. 

WHITFIIOJ),  0.  J.  In  an  action  of  eJec^ 
meat,  Scbeurer  recovered  certain  real  estate, 
and  Jacobs  took  a  writ  of  error. 

It  uq^eara  that  on  May  19i  1886,  John  T. 
Lesley  by  deed  convey^  to  Scbeurer  the 
land  in  controversy  vrltta  other  landa;  that 
in  tbe  record  of  tbe  deed  on  August  9, 18S6, 
tbe  description  of  this  land  wai  omitted; 
that  fm  June  8,  1889,  a  Judgment  was  pro- 
cared  against  Lesley  for  a  liability  that  had 


no  relation  to  said  property  and  accrued 
subsequent  to  May  19.  1886 ;  that  on  March 
Idt  1907,  tbe  conveyance  from  Lesley  to 
Scourer  was  again  recorded,  showing  that 
It  covered  the  property  in  controveray ;  that 
an  erecntion  was  Issued  on  the  judgment 
and  levied  on  the  land  as  tbe  property  of 
Lesley  on  June  2,  1907,  and  a  sale  of  tbe 
land  under  the  execution  of  July  1,  190T, 
was  made  to  S.  Jacobs ;  that  Jacobs  had  no 
personal  knowledge  of  the  Improper  record 
of  the  conveyance  at  tbe  execution  sale; 
that  Jacobs  was  in  possession  of  tbe  pmp- 
erty  when  Sdieurer  brought  ejectment  tiwre- 
for.  The  court  roidered  Judgment  for  tbe 
plalntur. 

The  defendant  Jacobs  a^es  bete  that,  as 
the  first  record  of  tbe  conveyance  omitted  tbe 
descriptlQU  of  the  land,  the  purchase  of  it 
by  him  at  the  execution  sale,  witbont  actual 
notice  of  the  conv^ance^  gave  him  a  good 
title  aa  against  Sebeurw. 

[1]  Tbe  Judgmoit  rendered  against  John 
T.  Lesley  was  a  general  lien  on  his  real  es- 
tate without  reference  to  the  record  of  his 
title,  and  as  he  had,  before  the  Judgment 
was  rendered,  conveyed  tbe  land.  It  was  not 
snbject  to  the  Judgment  against  him  when 
the  liability  on  which  tbe  Judgmoit  was  re- 
covered "bad  no  relation  to  the  prop^ty  and 
accrued  subsequent  to  the"  conveyance  in 
1886. 

[2]  The  conv^ance  by  Lesley  to  Scbeurer 
made  in  1886  was  properly  recorded  on 
March  16,  1907,  before  the  levy  of  the  exe- 
cution under  which  Ja«^  purdiased;  and 
under  tbe  statute  such  record  was  notice  to 
the  purchaser  at  tbe  execution  sale  on  July 
1.  1907,  and  therefore  Jacobs  Is  not  a  pur- 
chaser without  notice,  and  consequoitly  took 
his  conveyance  subject  to  tbe  title  of  Scbeur- 
er, ot  which  be  liad  conatructive  notice. 

Tbe  Judgment  ts  affirmed. 

TAYLOR,  SHAGKLBFORD,  COCKRELU 
and  HOCKBR,  JJ.,  concur. 


ACKER  V.  BELL. 

(Supreme  Court  of  Elorida,  Diviidon  B.  Dec. 
12,  1911.   Hradnotea  FUed  Feb.  6,  1912.) 

(ByUatm*  fry  the  Court.) 

1.  MlLniA  (I  8*>~ENLT8n(BI(T  OF  MiNOB. 

Under  uie  CooBtitution  and  statutes  of 
Florida,  a  minor  over  the  age  of  IS  yeara  is 
bound  by  his  enlistment  into  the  military  serv- 
ice of  tbe  state,  even  thou^  the  consent  of  his 
parents  was  not  obtained  for  snch  enliatment. 

[Ed.  Note.— For  other  eases,  see  MlUtta. 
Cent  Dig.  iS  14-18;  Dec.  Digri 

(Additionml  SvlMma  by  Editoriml  Strnf^ 

2.  MlUTtA    (I  2*>— XSLSfnaHT— "OaOAHlZA- 

MON." 

The  word  "organlxatimi**  as  used  fai  Act 

Cong.  May  27, 1908.  c.  204.  3b  Stat.  399  (U-  S. 
Comp.  St.  Supp.  1909,  p.  379),  that  the  organi- 
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ndon,  aimament,  and  diwipliDe  of  the  orcan- 
fud  militia  in  the  several  Htatei  ihall  be  the 
nme  aa  that  which  is  now  or  may  hereafter  be 
oreseribed  for  tlie  r^lar  army  of  the  United 
States,  do«a  not  relate  to  or  include  the  enlist- 
neat  of  a  Mldlert  bat  relates  to  the  dtstriba- 
tioii  of  the  personal  of  the  army  or  militia  in- 
to onltH. 

lEd.  Note.— For  other  cases,  see  Militia, 
Dec.  Dig.  I  2.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6.  pp.  6063,  60640 

Error  to  Circuit  Court,  E^scambla  Cotintr ; 
J.  Emmet  Wolfe,  Judge- 

FeUtlon  of  Willock  L.  Bell  for  the  dls- 
charge  of  hla  son  from  the  custodr  of  Walter 
Acker,  Jr.  Writ  granted,  and  respondent 
brings  error.  Berersed. 

Bmmett  Wilson,  for  plaintiff  In  error. 
Scott  U.  Loftln,  for  defendant  In  error. 

PABKHILL,  J.  On  tbe  2d  day  of  Angust, 
1911,  the  defmdant  In  eaor  filed  bis  petition 
for  a  writ  of  habeas  corpna,  seAlng  the  dls- 
diarge  of  Bryant  Herritt  Bell,  tlie  son  of  pe- 
titioner, fnm  the  custody  of  Walter  A(£ker, 
Jr.,  as  the  oonunandlng  ofDou  of  Company  M 
First  Beslment  of  the  Natltmal  Guard  of 
Florida.  The  dlsdiarge  of  Bryant  Merritt 
Bd!  waa  mm&it  upon  the  ground  that  his 
enlistment  qa  a  prlTate  in  said  company  wrb 
fOeBBl  and  without  authority  of  law,  in  that 
be  enlisted  on  the  1st  day  of  Jun%  1911, 
when  20  years  old,  being  then  and  now  un- 
der the  age  of  21  years,  and  without  tho 
oKisent  and  against  the  wishes  of  his  fathor, 
■od  that  his  father  Is  entitled  to  the  custody 
of  bis  said  minor  son. 

The  writ  Issued,  and  Adcer,  for  return 
tbereto,  alleged  that  he  is  'the  captain  com- 
manding said  Company  H  First  Begbnent, 
Florida  National  Onard,  and  that  he  only  re- 
quires said  Bryant  Marltt  Bell  to  appear 
for  regular  and  special  drills  of  said  compa- 
ny, and  that  otherwise  he  has  not  restrained 
the  liberty  of  the  said  BelL  A  motltm  to 
quash  the  return  was  sustained,  and  Bryant 
Merritt  Bell  was  discharged  from  custody  of 
aSA  AAer*  Thereupon  a  writ  of  error  was 
nied  out  to  this  court, 

Undo:  the  assignments  of  error  and  plead- 
iogs  hmln,  tlie  only  awstion  presented  is 
whether  the  consoit  In  writing  of  parents  or 
guardians  of  a  minor  over  the  age  of  IS 
years  is  necessary  for  the  ralld  enlistment 
of  sndi  minor  In  the  National  Guard  of  Flw- 
Ida. 

According  to  the  provisions  of  section  1  of 
arUde  14  of  the  ConstltuUon  of  1880  of  this 
state,  '^11  able-bodied  male  Inhabitunts  of 
this  states  betweoi  the  ages  of  eighteen  and 
fnty-flve  years,  that  are  citlsens  of  the 
United  States,  or  have  declared  their  inten- 
tion to  become  cltlaens  thereof,  shall  oonstl- 
tote  the  militia  of  the  state." 

Section  670  of  the  Goieral  Statutes  of  1908 
of  this  state  provides:  "That  portion  of  the 


militia  organised  as  a  land  force  shall  be 
known  and  designated  as  tbe  National  Guard 
of  Florida,  and  shall  be  composed  of  able- 
bodied  volunteers  between  eighteen  and  tax- 
ty-flre  years  of  age.  Every  applicant  fOr  m- 
listment  ahall  furnish  satlsfftctory  proof  of 
good  character,  and  shall,  before  taking  the 
oath  at  enllatmoit,  be  subject  to  a  physical 
examination  conforming,  aa  nearly  aa  possi- 
ble, to  Uie  reaulroMDts  for  enlhrtment  in  the 
United  States  army.^ 

Like  unto  the  statute  of  this  state  is  the 
act  of  Congress  entitled  "An  act  to  promote 
efllclency  of  the  mlUtla,  and  for  other  pnr- 
poses"— Act  Jan.  21,  1003,  c.  196,  32  Stat. 
775  (U.  S.  Comp.  St  Supp.  1909,  p.  S77),  as 
amended  by  Act  May  27, 1906,  c.  204,  36  Stet 
389  (TT.  S.  Comp.  St  Sui^.  1909,  p.  379),  and 
as  amended  by  Act  April  10,  1910,  c  185,  86 
Stat  829— declaring  In  section  1: 

*vrhat  the  militia  shall  consist  of  ev^ 
able-bodied  male  dtlien  of  the  respective 
states  and  twrltorles  and  the  District  of 
Columbia  •  •  •  who  is  more  than  eight- 
een and  less  than  forty-five  years  of  age, 
and  shall  be  divided  Into  two  dasses:  The 
organised  mUltla,  to  be  known  as  the  Na- 
tional Guard  of  the  stete,  territory  or  Dis- 
trict of  Columbia,  or  by  such  otha  designa- 
tions as  may  be  given  them  by  tbe  laws  of 
the  respective  states  or  territories,  tbe  re- 
mainder to  be  known  as  the  reserved  mili- 
tia,''etc. 

"An  enlistment"  said  Mr.  Justice  Brewer, 
In  the  case  of  In  re  Uorrissey,  187  U.  S. 
157.  11  Sup.  Ct  57  [84  L.  Ed.  644],  Is  not  a 
contract  only,  but  effects  a  diange  of  status. 
It  is  not,  therefore,  Uke  an  ordinary  con- 
tract voidable  by  tbe  Inftmt  At  common 
law  an  enlistment  waa  not  voidable  dAer  by 
the  Infant  or  by  his  parents  or  guardians. 
KlDg  T.  Inhabitants  of  Botherford  Gre^s,  2 
DowL  A  B.  628,  text  634;  S.  C,  1  B.  ft  a  845, 
text  860;  King  v.  Inhabitants  of  Lytdiet 
Matraverse,  1  Man.  ft  By.  26,  text  31;  s.  c, 
7  B.  ft  O.  226,  text  231;  Commonwealth  v. 
Gamble.  11  Serg.  ft  R.  (Pa.)  93;  United 
States  V.  Blakeney,  44  Va.  405,  text  4U-418." 

In  United  States  t.  ^aken^,  supra,  Bald- 
win, J.,  said:  "Thus  it  will  be  seen  that  in 
Bngland  ndttaer  tbe  common  law  nor  tbe 
statute  law  protects  minors  from  the  effect 
of  tbelr  contracta  of  enlistment;  and  no  one 
has  ever  supposed  that  parents  or  guard- 
ians have  the  right  to  redalm  them  from 
milltery  service."  ^e  points  out  tlut  the 
whole  difficulty  In  the  subject  arises  from 
the  follure  to  discriminate  between  the  pub- 
lic or  national  law  and  tbe  municipal  or  do- 
mestic law.  "It  seons  to  me  obrious,"  says 
he,  "that  tbe  oillstment  of  a  minor  capable 
of  bearing  arms  does  not  lUl  within  the  gen- 
eral rule  of  the  municipal  law  in  r^ard  to 
tlie  Incapad^  of  infants,  under  Hie  age  of 
21,  to  bind  tbemsdves  by  contract  Nor  am 
1  disposed  to  regard  the  enlistment  as  an 
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exception  to  that  rule.  The  rule,  I  think, 
has  no  application  to  the  subject  The  ca- 
pacity of  all  citlzeus  or  aubjecta  to  bear  arms 
to  bind  themselres  to  do  so  by  Toluntary  en- 
listment Is  in  itaelf  a  high  rule  of  the  public 
law  to  which  the  artificial  rule  of  the  munic- 
ipal law  forma  no  exce$ttlon.  The  rule  of 
the  public  law  Is  subject  to  but  two  condi- 
tlona,  the  ability  of  the  party  to  carry  arms, 
and  bis  consent  to  do  so;  and  these  condi- 
tions may  exist  in  as  full  force  at  the  age 
of  18  as  at  the  age  of  21.  •  •  •  We  know 
as  a  matter  of  ftict  that  at  the  age  of  18,  a 
man  Is  capable  intellectually  and  physically 
of  bearing  arms;  and  that  it  is  the  military 
age  recognized  by  the  whole  legislation  of 
Oongress,  and  of  the  state  of  Virginia,  and 
of  ail  the  states  of  the  Union,  perhaps  witli- 
oot  exception." 

In  Commonwealth  v.  Gamble,  11  Serg.  ft 
R.  (Pa.)  93,  Gibson,  C.  J.,  put  the  case  on  the 
broad  ground  of  public  policy,  which  re- 
quires that  a  minor  be  at  liberty  to  enter  In- 
to a  contract  to  serve  the  state,  whenever 
such  contract  Is  not  positively  forbidden  by 
the  state  Itself,  during  which  service  par- 
ental authority  over  him  Is  snspended,  though 
not  annihilated.  This,  he  said,  la  the  com- 
mon law  of  England. 

It  is  competent  for  the  Legislature  to  de- 
clare by  a  new  statnte  a  minor  to  be  of  full 
age  and  capable  of  acting  for  himself  at  18 
Instead  of  21  years,  and  emancipate  the  child 
from  the  control  of  its  parents.  And  so  it 
seems  clear  Uiat  the  statutes  governing  this 
case  contemplate  the  military,  not  the  civU, 
age  of  consent  to  obligatory  engagements. 

It  will  be  observed  that  by  the  statutes 
above  quoted  no  consent  in  writing  or  other- 
wise is  required  from  parents  or  guardians, 
and  no  exc^lon  Is  given  to  minors  who  do 
not  obtain  sudi  consent.  As  Congress  and 
the  Legislature  have  authorized  the  minor 
Bell  in  this  case  to  engage  in  the  service  of 
this  state  by  oilistlng  In  the  militia  or  Na- 
tional Guard  without  requiring  the  previous 
consent  of  his  parent  to  the  contract  of  en- 
listment, and  no  contention  being  made  that 
Budi  contract  has  not  been  fairly  made  with 
an  infknt  of  reasonable  discretion,  his  con- 
tract will  be  deemed  to  have  a  sonblance  of 
boi^t  to  him,  and  to  be  essential  to  the  pnb- 
lic  welfare,  and  therefore  Undlng  to  all  in- 
tents and  purposes  npon  him  and  his  parmt. 

The  «dlstment  of  the  minor.  Bell,  Is  not 
controllad  by  the  ^vtslons  of  section  1117 
of  the  Reused  Statutes  of  the  United  States 
(U.  S.  Comp.  St  1901,  ^  818),  which  is  as 
fallows:  "No  person  under  the  age  of  twenty- 
one  years  shall  be  enlisted  or  mustered  Into 
the  military  service  of  the  United  States 
without  Oie  vrltten  consent  of  his  parents  or 
guardian;  provided  that  such  minor  has 
such  parut  or  guardian  entitled  to  hla  cos- 
tody  or  controL** 

[2]  -The  minor.  BcU,  has  not  been  enlisted 
In  the  military  surlce  of  the  United  States. 
The  provisions  of  section  1117  of  fba  Revis- 


ed Statutes  of  the  United  States  are  not 
made  applicable  to  the  enlistment  of  Bell 
by  the  act  of  Congress  of  May  27,  1908.  that 
"the  organization,  argument  and  discipline 
of  the  organized  mllltla  in  the  several  states 
shall  be  the  same  as  tliat  which  is  now  or 
may  hereafter  be  prescribed  for  the  regular 
army  of  the  United  States,"  and  the  provi- 
sions of  section  672  of  the  General  Stetutes 
of  1906  of  Florida  to  tlie  same  ^ect  The 
word  "organization,"  as  used  In  said  act 
does  not  relate  to  or  Include  the  ^llstment 
of  a  soldier.  Organization  relates  to  the  dis- 
tribution of  the  personnel  of  the  army  or  mi- 
litia, both  commissioned  and  enlisted.  Into 
units.  It  provides  for  the  distribution  of 
the  personnel  into  different  arms  and  corps, 
such  as  infantry,  cavalry,  artillery,  staff 
corps,  medical  corps,  signal  corps,  etc.,  and 
the  distribution  of  the  personnel  In  each  arm 
of  the  service  corps  into  different  units,  such 
as  divisions,  brigades,  companies,  platoons, 
sections,  sqnaos,  etc.,  and,  further,  into  dif- 
ferent ranks  or  grades  such  as  gmerala,  q>1' 
onels,  Ueutoiant  colonels,  majors,  captains, 
lieutenants,  sergeants,  corporals,  privates, 
etc.  Enlistment  is  the  contract  of  service 
that  8  soldier,  as  distinguished  from  the  of- 
ficer, enters  Into  with  the  state  or  the  Unit- 
ed States.  The  oilistment  may  be  different 
in  each  state,  some  for  seven  years,  some  for 
five  years,  some  for  three  years,  with  vary- 
ing provisions  for  enlistment  and  yet  the 
organization  of  all  may  be  the  same;  but  It 
is  essential  to  the  effectiveness  and  efficiency 
of  the  forces  called  into  tlie  national  swv* 
ice  that  the  organization  thweot  sbould  be 
the  same — one  harmonious  whole. 

Neither  are  thb  provisions  of  section  1117 
of  the  Revised  Statutes  of  the  United  States 
made  applicable  to  or  controlling  of  the  ea- 
listment  of  Bell  by  the  provision  "that  every 
officer  and  enlisted  man  of  the  mllltla  who 
shall  be  called  forth  (by  the  President)  shall 
be  mustered  for  service  without  further  en- 
listment, and  without  further  medical  ex- 
amination," etc  Section  6,  Act  Hay  27, 
1908,  c.  204^  35  StatS.  L.  889  (U.  8.  Comp. 
St  Supp.  1900,  p.  379). 

The  provision  that,  when  called  into  serv- 
ice by  the  President  no  farther  nllstment 
la  necessary,  simply  does  away  with  the  de- 
lay necessary  to  the  physical  examination  or 
other  prwrequlsites  of  a  irimUar  nature  to 
the  enlistment  of  the  soldier,  and  has  no 
ref  wence  to  the  necessity  of  the  consoit  of 
his  parents  or  guardian.  In  the  provision 
of  section  5,  c  204,  quoted  abov^  the  words 
"mustered"  and  "enlistmaif*  are  both  used. 
A  soIdlsT  may  be  either  enlisted  or  mustered 
Into  the  military  service  the  United  States. 
If  a  man  be  already  enlisted  In  the  National 
Guard  of  Florida,  he  may  be  called  fftrth  by 
the  President  without  fnrtber  enlistment 
but  he  must  be  mtutorad  into  the  awrloe  of 
the  United  States,  bat  when  be  presente 
himself  npon  the  call  of  the  President  to 
be  mustered  Into  the  service  of  iba  United 
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SUtei«  ftnd  It  appears  tbat  the  enlisted  man 
li  a  minor  and  tlM  consent  of  his  parents  ox 
curdlan  has  not  been  given  thereto,  he  shall 
not  be  mustered  by  the  provlslims  of  sec- 
tion 1117  of  the  Revised  Statutes  of  the  Unit- 
ed States. 

The  enactment  of  section  1117  of  the  Re- 
TlMd  Statutes  <rf  the  United  States,  reQulr- 
ing  the  consent  of  the  parents  or  guardians 
of  the  minor  to  his  oUlstmoit,  shows  the 
necem^  for  Just  sutA  a  provision,  and  that 
when  the  duty  to  swre  is  bj  law  placed  up- 
on  minors  over  IS  JBU»  of  age,  and  they  are 
allowed  by  law  to  entw  Into  a  contract  of 
eillstmait,  and  no  rli^t  Is  reserved  by  the 
law  spedflcaUy  to  the  parents  or  guardians 
to  object,  then  the  right  of  the  statft  to  the 
KTvlces  of  Boch  minors  must  be  considered 
paramount  to  the  control  of  the  paxenti  or 
guardians.  And  so  we  find  that  the  Ckm- 
gress  has  sometimes  Ranged  the  law  in  ref- 
erence to  requiring  the  consent  of  the  par- 
entB  or  guardians,  leaving  that  provlsiwi  or 
leaaratlon  out  of  the  statute  when  the  exi- 
gencies ot  war  aros^  and  restoring  It  upon 
tbe  return  of  peace. 

If  the  minor.  Bell,  had  beoi  mustered  into 
the  service  of  the  United  States,  either  the 
voInnte»  or  regular  army  thweof»  or  uptm 
the  call  of  the  President,  he  would  be  dear- 
ly enUtled  to  his  disdiarge,  as  was  done  In 
tbe  case  of  In  re  Bnms  (a  0.)  87  Fed.  796. 
In  that  case  Maladii  O.  Burns,  bebig  10 
rears  of  age^  enlisted  in  the  MassachusettB 
militia  as  a  private  mi  May  4,  ISOa  On 
May  9,  1898,  he  was  mustered  into  the  serv- 
ice of  the  United  States  volunteer  anny; 
bla  parents  not  havtaig  consoited  thereto. 
Tbe  contention  of  counsel  in  the  Instant  case 
tbat  this  conclusion  would  lead  to  the  anom- 
alous aituatlmi  "ot  the  parent  of  a  minor 
being  bound  by  his  enlistment  until  the  Na- 
tional Gnard  was  called  Into  the  weaevUx  of 
tbe  United  States,  and  then  the  parents  or 
guardian  could  sb^  fn  and  secure  Uie  dis- 
charge of  aU  minors  who  had  not  obtained 
tbe  consent  of  their  parents  or  guardlian  at  a 
time  above  all  others  when  It  would  be  most 
anbarrassing  to  the  govemment,"  Is  fully 
auwered  District  Judge.  Lowell  In  tbe 
case  of  &i  re  Bums,  suinra,  as  follows:  "If 
it  be  said  that  this  construction  of  the  stat- 
utes which  permtte  the  parents  guardians 
of  s  minor  to  prevoit  his  enlistment  In  the 
active  military  forces  of  the  United  States 
unduly  hampers  the  National  Govenunent  in 
the  prosecution  of  the  present  war,  it  may 
be  answend  tbat  the  oitlre  matter  Is  within 
tbe  control  of  Confess,  whldi  can  require 
military  seniee  from  any  citizen  of  the 
Cmted  States,  whatevw  his  age,  and  without 
the  consent  of  any  one.  If  the  Acts  of  1864 
and  186S,  as  fw*^^^  1^  the  Act  of  1872,  are 
Quwlse^  they  can  be  repealed  or  modified  at 
onoe." 

This  young  man,  however,  seeto  his  dls- 
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charge  from  the  National  Guard  of  Florida. 
We  think  it  clear  that,  by  the  6tatutee  of 
this  state  and  the  United  States,  the  militia, 
known  as  the  National  Guard  of  the  state, 
consists  of  able-bodied  male  cltlzene  or  volun- 
teers between  18  and  45  years  of  s^e,  a,B^ 
that,  so  long  as  it  is  not  sought  to  muster 
them  into  the  service  of  the  United  Stetes, 
the  contract  of  enllstmoit  of  a  minor  Is  not 
voidable  either  by  the  Infant  or  by  his  par- 
ents or  guardians.  In  re  Morrlssey,  137  U. 
S.  167,  U  Sup.  Ct  S7,  34  L.  Ed.  644. 

The  legislation  on  this  subject  by  the  Unit- 
ed States  is  simply  this:  Tbat  the  mlliUa 
known  as  the  National  Guard  of  the  state 
consists  of  able-bodied  male  citizens,  who  are 
more  than  18  and  less  than  46  years  of  age 
(32  U.  S.  State.  776),  but,  when  under  tbe  age 
of  21  years,  they  shall  not  be  mustered  into 
the  military  service  of  the  United  Stetes 
without  the  written  consent  of  their  parents 
or  guardians.  Section  1117.  U.  S.  Rev.  State. 
If  the  legislation  Is  unwise,  or  if  it  unduly 
hampers  the  national  government.  It  may  be 
repealed  or  modified,  as  Judge  liowellr  said 
in  the  case  ot  Id  re  Bnms,  supra. 

It  seems,  however,  that  this  legislation  is 
fonnded  on  reason,  and  has  been  enacted 
with  deliberation.  There  is  reason  for  re- 
quiring the  consent  of  parente  or  guardians 
for  enlistment  of  a  minor  in  the  regular  or 
volunteer  army  of  tbe  United  Stetes  that 
does  not  exist  when  he  enliste  In  the  militia 
of  bis  own  Btete.  In  the  service  of  the  Unit- 
ed Stetes  the  minor  Is  teken  entirely  away 
from  parentel  control,  from  dvll  life  and 
labor,  and  becomes  solely  a  soldier  for  a  pro- 
tracted period  of  time,  exposed  to  the  hard- 
ships and  dangers  of  actual  service.  In  the 
militia  he  remains  at  home,  devoting  practi- 
cally all  his  time  to  civil  occupations,  and 
only  doing  mllitery  service  in  Ms  home  stete, 
under  local  offlcers  and  for  short  periods  of 
time,  and,  when  the  exigency  calling  him 
into  active  service  passes,  he  returns  to  his 
home  and  dvll  life  at  once.  Service  in  the 
militia  is  of  a  personal  benefit  to  the  minor, 
too,  as  it  gives  him  the  training  that  will  fit 
him  for  service  In  the  time  of  war,  when  the 
national  government  may  force  him  into  ite 
service,  and  he  will  be  tbe  better  able  to  teke 
care  of  himself  and  find  It  easier  to  become 
an  officer  and  enjoy  the  privileges  and  op- 
portunities attendant  thereon.  In  this  way, 
too,  the  stete  Is  enabled  to  train  ite  youth 
for  mllitery  life  at  a  time  when  the  ability 
to  learn  and  physical  development  Is  easiest 

The  judgment  discharging  the  minor,  Bry- 
ant Merrltt  Bell,  from  custody,  ]>  ernmeous, 
and  is  hereby  reversed. 

TATLOB  and  HOOKER.  JJ..  concur. 

WHITFIELD,  O.  J^  and  SHAOELEFORD 
and  COCKRELI4  JJ.,  concur  In  the  opinion. 
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INTERNATIONAL  KAOLIN  CO.  et  al.  v, 
VAUSE. 

(Sapreme  Coart  of  Florida.    Jan.  6,  1912.) 

(8yttahu»  hp  tht  Oo^Tt.} 

1.  Tbiai.  ({  45*)— RscEFTion  or  Evidincb— 
Offeb  of  Fboof. 

In  a  suit  to  enforce  a  mortgage,  the  de- 
fendant calling  for  proof,  it  is  not  enoagh  that 
the  bonds  be  pbysicall;  before  the  master. 
The?  miut  be  offered  or  received  in  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  11  110-114;  Dec.  Dig.  (  45.*J 

2.  Tbial  (I  411*)— Rbception  of  Etioekcb— 
Objections  asd  Waives. 

Objections  to  evidence  are  waived  br  fail- 
are  to  nave  a  ruling  thereon,  but  not  a  failnre 
to  offer  evidence. 

[Ed.  Note.— For  other  cases.  Trial.  Dec. 
Dfg.  f  411.*] 

&  Appeal  and  Erbob  (|  926*)— Review— 

Pbebcuptioks. 

Where  bonds  are  properly  in  evidence  as 
to  some  parties,  the  fact  that  they  are  copied 
into  the  transcript  raises  no  conclusive  pre- 
sumption that  they  were  properly  used  in  evi- 
dence  as  to  all  parties. 

[Ed.  Note,— For  other  cases,  see  Appaal  and 
Error,  Cent  Dig.  H  87S5-8747;  DiZ  Dif.  | 

In  Banc.  Appeal  from  Circuit  Court,  Lake 
County;  W.  8.  BQUock,  Jfndg& 

Bill  b7  FjwicIb  Vanae,  tniBtee,  against  tbe 
International  Kaolin  C^pany  and  others. 
From  a  decree  fi>r  cooavlalnanC,  defendants 
appeal.  Reversed. 

Bee.  also.  60  Fla.  824.  58  Soutb.  644. 

Hock@r  ft  DnTal,  for  appellants.  Thomas 
B.  Wilson,  for  appellee. 

COCKRELL,  J.  From  the  former  ap- 
peal In  this  case,  55  Fla.  641,  46  Sonth.  3, 
and  the  kindred  case  of  Florida  Clay  Co.  t. 
Vause,  57  Fla.  407,  49  Sontb.  85,  will  be 
found  much  of  the  history  of  the  case  as  It 
now  stands. 

[1]  Pending  this  foreclosure  of  mortgage, 
and  after  much  evidence  bad  been  taken,  the 
holder  of  the  legal  title  was  made  a  party. 
It  filed  an  answer  in  effect  a  general  denial 
calling  for  proof,  which  Included,  of  course, 
proof  of  the  execution  of  the  bonds  secured 
by  the  mortgage.  This  defendant,  though  no- 
tified of  the  bearing  before  the  master,  was 
not  present,  and  the  taking  of  the  evidence 
proceeded  ex  parte. 

The  report  of  the  master  is  before  us,  and, 
while  we  can  glean  from  that  report  Che 
physical  presence  of  these  bonds  before  him 
at  the  time,  it  does  not  appear  that  they 
were  at  any  time  offered  or  received  in  evi- 
dence. Tbe  absence  of  the  party  caimoC 
place  him  In  a  worse  position  than  If  its 
counsel  were  silently  preseot,  and,  as  there 
was  no  proffer  of  the  bonds,  there  was  no 
dereliction  in  failing  to  Interpose  an  ob- 
jection to  their  introduction  In  evidence. 

[t  i]  Under  rule  18  (37  South.  vUl)  objec- 
tions to  evidence  not  ruled  upon  by  the 


chancellor  before  or  at  the  final  hearing  are 
considered  by  this  coart  as  walred.  but  this 
rule  does  not  cover  an  entire  failnre  to  prof- 
fer evidence.  Nor  does  the  farther  proTlslou 
of  the  role  that  erery  matter  purporting  to 
be  evidence  found  copied  by  the  derk  Into 
tbe  record  will  be  presumed  to  haTe  been 
used  In  evidence  In  the  court  below  help  the 
appellee.  It  appears  affirmatively  that  the 
bonds  were  filed  In  evidence  before  the  hold- 
er of  the  legal  tltie  was  made  a  party,  and 
was  therefore  before  the  court  as  to  all 
former  parties.  We  have  before  as  the  mas- 
ter's report  which  from  Its  silence  shows  af- 
flrmatlvely  that  the  bonds  were  not  reofferedL, 
and  the  decree  based  thereon  In  no  wise 
Indicates  that  other  evidence  vras  taken. 

We  regret  that  we  are  comi>elled  to  re- 
verse the  decree  In  this  prolonged  litiga- 
tion, but  the  failure  to  reoffer  the  bonds  be- 
fore the  master  deprived  the  holder  of  a 
substantial  right  that  the  rules  of  law  per- 
mit him  to  assert 

If  the  new  defendant  desires  a  different 
master,  It  should  apply  to  the  circuit  court 
therefor  within  t&i  days  after  the  mandate- 
is  sent  down. 

Decree  rerersed. 

WHITFIELD,  C.  J.,  and  TAYLOR  and 
SHACKLEFORD,  JJ.,  concor. 

HOCKBR,  X.  did  not  partlc^te. 


Ol'HY  OF  HAZLEHURST  t.  BTBD. 
(No.  16,594.) 
(Sapreme  Court  of  Mississippi.   Feb.  12,  1912,y 

Cbiuinal  Law  (6  562*)— Tbial— Weight  o» 
evioence. 

One  cannot  be  convicted  of  an  offense  up- 
on evidence  which  merely  raises  a  suspicion  of 
guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1263;   Dec  Dig.  |  502.*] 

Appeal  from  Circuit  Court,  Coplab  Coun- 
ty; D.  M.  Miller,  Judge. 

"To  be  offlclally  reported." 

Sam  Byrd  was  convicted  of  anlawfully  sell- 
ing intoxicants,  and  he  appealed.  Reversed 
and  remanded. 

W.  B.  Miller,  for  appellant  Clande  Clay- 
ton, Asst  Atty.  Gen.,  for  appellee^ 

McLAIN,  C.  Sam  Byrd  was  convicted  In 
the  city  court  of  Hazlehurst  upon  an  affidavit 
charging  tbat  he  "did  then  and  there  will- 
fully and  unlawfully  have  in  his  possession 
intoxicating  liquors,  to  wit  whisky,  with  In- 
tention or  for  the  purpose  of  selling  same. 
In  violation  of  tbe  ordinance  of  said  dty." 
Upon  this  cbarse  he  was  tried,  convicted,  and 
sentenced  "to  pay  a  fine  of  ?100  and  all  costs 
of  prosecution,  and  to  stand  committed  un- 
til fine  and  costs  are  paid."  From  this  Jadg- 
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ment  be  appealed  to  the  circuit  court,  and 
was  there  conylcted,  and  tbe  court  pronounc- 
ed this  Jnd^ent:  "For  sncb  his  offense  of 
bavinc  whisky  for  sale  he  be  fined  tbe  0am 
of  $100  and  sentenced  to  the  county  Jail  for 
tbe  period  of  30  days,  and  all  costs  of  this, 
prosecution  be  taxed,  and  that  he  stand  com- 
mitted until  said  fine  and  costs  are  paid." 
From  this  Judgment  he  appeals  to  this  court 

After  a  thorough  consideration  of  this  rec- 
ord, we  are  convinced  that  under  tbe  facts 
of  this  case,  and  tbe  well-settled  rules  of 
criminal  law,  there  is  nothing  in  this  record 
showing  that  the  possession  of  this  liquor  by 
tbe  defendant  was  with  any  intent  to  violate 
tlie  law  as  defined  by  Code  of  1906,  S  1797, 
as  amended  by  Laws  of  1908,  c.  114.  The 
facts  may  raise  a  suspicion;  "but  tbe  wisdom 
of  tbe  law  is  such  that  it  refuses  to  allow 
any  person  to  be  punished  for  a  crime,  how- 
ever strong  and  well-founded  may  be  the  sus- 
picion." There  mwt  be  proof.  Tbe  proof 
falls  far  short  of  showing  guilt  of  defendant 
In  support  of  this  view  we  cite  the  cases  of 
Stansberry  v.  State,  68  South.  78S,  and  Mc- 
Comb  City  v.  HUl,  66  South.  S46. 

In  our  opinion,  tbe  case  should  be  revers- 
ed and  remanded. 

PER  CUBIAM.  Tbe  above  opinion  la 
adopted  as  tbe  opinion  of  the  court,  and  for 
tbe  reasons  therein  Indicated  tbe  judgment 
la  reversed,  and  tbe  cause  remanded. 


wnXOUGHBT  V.  STATE.    (No.  16,322.) 
(Supreme  Court  of  Mississippi.   Feb.  12, 1912.) 

Pbrjvbt  (I  29*)— Indictmnt— Vamawcb. 

An  indictment  for  perjury  charged  that 
defendant  while  a  witness  for  the  state  in  a 
prosecution  for  violation  of  tbe  liquor  laws, 
testified  that  he  had  bought  intoxicating  liquor 
of  accused,  and  that  upon  an  appeal  from  a 
conviction  he  changed  his  testimoDy,  and  tes- 
tified that  he  did  not  boy  intoxicatmg  liquors 
from  ^e  accused,  and  it  appeared  that  his  tes- 
timony on  tbe  appeal  was  that  he  did  not  re- 
member: that  he  could  not  recall;  that  he 
might,  or  be  might  not  BeU,  tiiat  while  it 
was  not  necessary  tor  the  evidence  to  be  in 
the  exact  language  used  in  the  indictment  and 
while  the  indictment  would  have  sustained  a 
conviction  had  It  alleged  substantially  the  tes- 
timony on  appeal,  ana  averred  that  in  fact  tbe 
witness  did  remember  having  bought  intoxicat- 
ing liquor  and  that  be  did  recall  having  done 
so,  yet  in  this  case  there  was  a  fatal  variance 
between  the  allegations  and  the  proof. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  »  97-106;  Dec  Dig.  {  29.*] 

Appeal  from  Circuit  Court  Lincoln  Coun- 
ty;  D.  M.  Miller,  Judge. 

Lee  Wllloughby  was  convicted  of  perjury, 
and  he  appeals.   Reversed  and  remanded. 

A.  A.  Cohn,  for  aivellant  Frank  Johnston, 
AsBt  Atty.  OtoL,  for  tbe  State. 

McLEAN,  J.  The  appellant  was  a  witness 
In  tbe  prosecution,  before  the  mayor  of 


Brookfaavm,  of  one  Carrie  Powell  for  vio- 
lating tbe  liquor  laws.  He  th^  and  there- 
testified  that  he  had  purchased  from  Carrie 
Powell  two  bottles  of  beer,  for  which  be  paid 
50  cents.  Carrie  was  convicted.  From  this 
conviction  she  appealed  to  tbe  circuit  court, 
and  upon  tbe  trial  in  that  court  tbe  appel- 
lant was  again  placed  upon  the  witness 
stand,  and  Instead  of  testifying,  as  be  did 
before  the  mayor's  court  that  he  bought  two 
bottles  of  beer,  said  that  "he  did  not  remem- 
ber whether  he  bought  any  beer  from  Carrie 
Powell  or  not;  that  he  could  not  recollect; 
that  at  the  time  he  testified  before  tbe  mayor 
against  Carrie  Powell  he  was  under  the  in- 
fluence of  whisky  and  was  drunk."  Carrie 
Powell  was  acquitted  because  of  insufficient 
evidence ;  tbe  prosecution  relying  alane  upon 
tbe  testimony  of  this  young  man.  After  this 
tbe  grand  jury  Indicted  the  appellant  for 
perjury.  The  Indictment  charged  the  appel- 
lant wltb  having  testified  before  tbe  mayor 
of  Brookhaven  that  "be,  the  said  Wlllough- 
by, bad  bought  intoxicating  liquors  from  the 
aaid  Carrie  Powell  on  or  about  the  above- 
moitioned  date,"  and,  further,  that  said  Car- 
rie Powell  was  convicted  before  tbe  mayor, 
from  this  conviction  she  appealed  to  the  cir- 
cuit court  and,  when  said  cause  came  on  to- 
be  tried  In  tbe  circuit  court  of  Lincoln  coun- 
ty, "the  said  Wllloughby  did  then  and  there 
appear  and  tender  hlms^  as  a  witness  on 
behalf  of  the  dty  of  Brookhaven,  and  was 
received  to  give  evidence  on  behalf  of  the 
said  <^ty  of  Brookhaven,  and  did  then  and 
there  testify,"  etc.,  "and  thereupon  the  said 
Wllloughby,  desiring  and  Int^dlng  to  cause 
and  procure  a  verdict  to  pass  for  tbe  said 
Carrie  Powell  and  acquit  her  of  said  (^rge, 
changed  his  testimony  from  what  he  had  tes- 
tified to  in  the  mayor's  court  aforesaid,  and 
then  and  there,  to  wit  before  tbe  circuit 
court,  swore  and  gave  evidence  as  follows: 
That  be,  the  said  WUlonghby,  did  not  buy 
intoxicating  liquors  from  the  said  Carrie 
Powell  on  or  about  the  16th  day  of  April, 
1910,  as  aforesaid,  whereas  In  truth  and  In 
fact  be  bad  sworn  that  she  bad  sold  him 
intoxicating  liquors,"  etc. 

Tbe  state,  in  order  to  support  tbe  auc- 
tions of  the  indictment  introduced  evidence 
which  clearly  supported  tbe  allegations  of 
tbe  Indictment  as  to  tbe  testimony  of  Wll- 
loughby upon  the  trial  before  the  mayor  of 
Brookhaven,  and  the  evidence  was  also  clear 
and  positive  that  tbe  appellant,  when  tes- 
tifying before  tbe  drcutt  court  said  that 
"be  didn't  remember  whether  be  bought  any 
beer  from  Carrie  Powell  or  not;  that  be 
could  not  recollect — that  he  might,  or  he 
might  not"  The  counsel  for  the  appellant 
seasonably  and  timely  objected  to  this  evi- 
dence, upon  the  ground  that  there  was  a  fatal 
variance  between  the  evidence  and  the  allega- 
tions In  the  indictment.  The  objections  were 
overruled,  and  exceptions  taken.   Tbe  court 
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gaTO  for  the  atate  the  followftng  liutnictlon: 
"The  ooart  Instracts  the  jury,  for  the  state, 
that  If  you  believe  from  the  evidence  In 
this  case  beyond  a  reasonable  donbt  that 
Lee  Wllloaghby  bought  Intoxicating  liquors 
from  Carrie  Powell  on  or  about  April  16, 
1910,  In  the  dty  of  BrookhaTen,  and  after- 
wards appeared  In  the  circuit  court  as  a  wit- 
ness tor  the  dty  In  the  trial  of  the  said  case 
of  the  dty  of  Brookhaven  against  Carrie 
Powell  on  an  affidavit  charging  the  said 
Carrie  Powell  with  the  unlawful  sale  of  In- 
toxicating liquors,  and  knowingly,  willfully, 
&Isely,  corruptly,  and  fdonlously  testified 
and  swore  that  he  did  not  buy  liquors  from 
the  setd  Carrie  Powell,  In  substance  and  ef- 
fect, with  the  felonious  and  corrupt  inteit 
to  canssita  verdict  of  not  guilty  to  pass  for 
the  said  Carrie  Powell,  then  he  Is  guilty  and 
you  should  so  find."  This  was  the  only  in- 
struction given  for  the  stat&  The  Jury  re- 
turned a  verdict  of  guilty.  Thereupon  the 
defendant  was  eoit^ced  to  the  penitentiary. 

We  have  carefully  searched  the  books  in 
order  to  ascertain  if  any  authority  could  be 
found  to  support  this  conviction.  We  have 
failed  to  find  any.  The  Assistant  Attorney 
General,  who  ably,  In  both  printed  and  oral 
argument,  r^resented  the  state,  has  failed 
to  find  any  authority  or  to  show  any  suffl- 
dent  reason  why  the  convlctton  should  stand. 
There  Is  a  manifest  variance  between  the  al- 
legations in  the  indictment  and  the  evidence 
in  support  thereof.  One  of  the  fundamental 
rules  of  the  criminal  law  is  that  the  indict- 
ment must  with  suffldmt  c^talnty  point 
out  to  the  defendant  In  a  perjury  case  sub- 
stantially the  words  which  are  alleged  to 
have  been  spoken.  It  la  not  necessary  for 
the  evidence  to  be  in  the  exact  words  of  the 
language  used  in  the  Indlctmait;  but  the 
language  used  In  the  Indictment  and  that 
proven  upon  the  trial  must  be  substantially 
the  same.  Bishop's  New  Criminal  Procedure^ 
vol.  2,  I  916,  Is  OS  follows:  "In  stating  the 
substance  and  effect,  reasonable  fullness  and 
particularity  are  required;  for,  within  a  dis- 
tinction already  mentioned,  they  pertain,  not 
to  inducement,  but  to  the  gist  of  the  oflense. 
It  Is  not  adequate  to  say  simply  that  the 
defendant  swore  falsdy  concerning  a  thing. 
The  direct  meaning  of  what  is  said  must  be 
given.  Nor  will  any  tetttnff  out  wtUoh  varies 
the  aetue  of  what  was  sworn  to  be  accepted 
at  its  substance  or  effect.  Yet  a  departure 
in  mere  form  Is  ImmaterlaL"  In  Chitty's 
Criminal  Law,  p.  213,  it  Is  said:  "These 
averments  or  assignments  of  perjnry,  as  they 
are  technically  termed,  should  be  specific  and 
distinct,  in  order  that  the  defendant  may 
have  notice  of  what  be  Is  to  come  prepared 
to  defend."  See,  also,  Roscoe's  Criminal  Evi- 
dence, p.  684. 

It  is  manifest  that  an  Indictment  for  per- 
jury charging  a  person  with  having  sworn 
that  "he  did  not  buy  certain  things,"  whwe 


the  evldmce  shows  that  the  testimony  was 
"that  he  didn't  remember  whether  he  bought 
or  not — that  be  couldn't  recollect,"  Is  a  fatal 
variance.  In  order  for  the  conviction  to  be 
good  under  the  facts  of  this  case,  the  indict- 
ment should  have  alleged  substantially  what 
the  witness  testified  to  in  the  drcnit  court, 
coupled  with  an  averment  that  in  truth  and 
In  fact  the  witness  did  remember  of  having 
bought  beer,  that  he  did  recollect  of  having 
done  so,  or  words  to  this  effect  State  v. 
Coyne,  214  Mo.  344,  U4  S.  W.  8,  21  U  B.  A. 
(N.  S.)  893. 
Bevwsed  and  mnanded. 


HBLBNA-OLBNDALB  FEBKT  CX>.  t. 
STATU.    (No.  16,473.) 

(Siq>reBte  Oonrt  of  BfisalsslppL    Feb.  12, 
1912.) 

OoHmci  (l_6S*)— INTUSTATB  OoHicnc^ 

PKtVILKGB  TAX. 

A  tax  on  the  privOege  of  operating  a  fer- 
ry, where  the  ferty  company  Is  e^artvely  en- 
gaged In  ferrying  passengers  across  a  river 
from  one  state  to  another,  is  a  burden  on  in- 
terstate commerce,  which  a  state  may  not  im- 
pose. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  II  103-122;  Dec.  Dig.  |  83.*] 

Appeal  from  Circuit  Court,  Tunica  County; 
Sam  C.  Cook,  Judge. 

The  Helena-GIendale  Ferry  Company  was 
convicted  of  operating  a  fenr  without  pay- 
ment ot  the  privilege  tax  rmolred  by  stat- 
ute, and  appeals.  Reversed  and  remanded. 

J.  T.  Lowe  and  W.  R.  Satterfleld,  for  ap- 
pelant Jas.  R.  McDowell,  Aast  Att?.  GesL, 
for  the  8tat& 

HATES,  a  J.  Section  8814  of  the  Code  of 
1906  provides  that  "eadi  steam  ferry  apent- 
ed  In  the  state.  In  whole  or  In  part,  on  any 
stream,"  shall  pay  a  privily  tax  of  |150. 
The  Helena-Glendale  Steam  Ferry  Company 
is  owned  by  Don  G.  Owen  and  H.  C.  Mar- 
nan  as  partners.  The  domldle  of  the  part- 
nership, its  members,  and  the  ferryboat  is  at 
Helena,  Phillips  county.  Ark.  In  Octobtt, 
1910,  lite  owners  were  indicted  in  Tunica 
county,  Miss.,  for  exercising  the  privilege  of 
operating  a  steam  ferry  In  this  state  without 
paying  the  privilege  tax  required  by  the  stat- 
ute above  quoted.  By  agreemoit  a  trial  was 
had  before  the  Judge,  slttli^  as  Judge  and 
Jury,  on  an  agreed  statement  of  facts,  and 
the  court  found  the  defoidants  guilty  and 
fined  them  In  the  sum  of  9760  and  costs,  from 
which  conviction  an  appeal  la  inosecnted  to 
this  court 

In  addition  to  the  facts  already  stated,  the 
agreed  facts  show  that  the  terry  company  at 
the  time  of  the  Indictment  was  engaged  in 
fmying  passengers  and  freight  for  hire 
across  the  MIssIsbIih?!  river  from  ttie  dty  of 
Helena,  Ark.,  to  the  landing  known  as  Olen- 
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dale^  In  Tunica  county.  It  to  fartber  sbown 
tbat  tbe  ferxy  compuiy  owned  tbft  landing  at 
GleodAle,  and  makes  regular  trlpa  from  Hel- 
ma  to  Glendale;  that  tbe  sole  bnslnesa  en* 
gaged  In  1^  tbe  ferry  a>mpany  constats  In 
ferrying  passengers  and  freigbt  from  Hdemif 
Ark.,  to  Olendole,  Hiu.,  and  back,  Olmdale 
bdng  Just  opposite  Helena  and  direcOy 
across  tiie  river.  Tbe  fierr^nat  never  stops 
at  tiie  IClsBlasti^  slde^  excqit  to  load  and 
onload  treSi&A  and  passoigera.  In  otber 
words,  all  tbe  boslness  engaged  In  by  this 
ferry  compeny  Is  simply  to  come  from  the 
Arkansas  tide  to  the  Mississippi  side,  and 
return  from  tbe  Mladsslppl  side  to  the  Ark- 
ansas side.  It  makes  Jnst  this  one  landing 
In  HlsslBstatpl,  and  is  exdnslvely  engaged  In 
ferrying  passengers  and  freight  from  Mlssls- 
ri^d  to  Arkansas  and  back.  Tbe  qneetion  is: 
Has  the  state  of  Misslaslppl  tbe  right  to  levy 
tUstazT 

An  elimination  of  the  esse  of  Gloucester 
l^rry  Company  t.  Commonwealth  of  Penn- 
sylTsnla.  U4  U.  S.  196,  6  Sup.  Ot  826,  29 
L.  Ed.  158,  seems  to  settle  this  aoestlon.  In 
that  case  tbe  United  States  Supreme  Oonrt 
expressly  hcMB  that  a  state  has  no  power  to 
levy  any  tax  so  as  to  ImjKne  any  bordsa  on 
tatostate  commerce.  The  court  says:  '^t 
matters  not  that  the  transportation  is  made 
In  ferryboats  whldi  pass  betwerai  the  states 
ency  hour  of  the  day.  The  means  of  trans- 
portation of  passengers  and  freight  between 
tbe  states  does  not  change  tbe  character  of 
tbe  bnainesB  as  one  <tf  commerce  nor  does 
the  time  within  wblcb  tbe  dlstansra  between 
the  states  may  be  traversed.  Commerce 
among  the  states  conalsts  of  Intercourse  and 
traffic  between  tbelr  citizens,  and  includes 
the  transportatloQ  <^  passengers  and  proper- 
ty and  tbe  navigation  of  public  waters  for 
tbat  purpose,  as  well  as  tbe  parctaase,  sale, 
and  exchange  of  commodities.  The  power  to 
xcculate  that  commerce,  as  w611  as  commerce 
with  foreign  nations,  vested  In  Congress,  1b 
the  power  to  prescribe  tbe  rales  by  which  It 
shall  be  governed — that  is,  the  conditions 
□pon  which  It  shall  be  conducted;  to  deter- 
mine when  It  shall  be  free,  and  when  subject 
to  dotles  or  other  exactions.  *  *  *  Nec- 
essarily that  power  alone  can  prescribe  r^- 
Illations  which  are  to  govern  the  whole  conn- 
try.  And  It  needs  no  argument  to  show  that 
the  commerce  with  foreign  nations  and  be- 
tween the  states,  whldl  consists  In  the  trans- 
portation of  persons  and  property  between 
them,  Is  a  subject  of  natlmal  character  and 
requbes  uniformity  of  regulation.  Congress 
alone,  tb^efore,  can  deal  with  such  trans- 
portation. Its  nonaction  is  a  dedaratlon  that 
it  shall  remain  free  from  bardens  Imposed 
state  legislation.  Otherwise  there  would  be 
no  protection  against  conflicting  regulations 
of  different  states,  each  leglalatlnK  in  favor 
of  Its  own  dtlsens  and  products  against  those 
of  other  states.  It  was  from  appr^ension  of 
sadi  conflicting  and  discriminating  state  I^- 
islatlon,  and  to  secure  uniformity  of  regnla- 


^m,  that  the*powar  to  regulate  ecmunerce 
with  foreign  natlims  and  among  the  states 
was  Tested  in  Congress." 

The  court  furth«-  says  that  If  such  a  tax — 
qTeaklng*  of  a  tax  Imposed  npim  the  capital 
of  all  corporations  engaged  in  foreign  or  in- 
terstate commerce  for  tbe  oae  of  wharves, 
etcr— "can  be  levied  at  all.  Its  amount  will 
rat  in  the  discretion  ot  the  stat&  It  is  idle 
to  say  that  the  Interests  of  the  state  would 
prevent,  oppressive  taxation.  Those  engi^ed 
In  fore^  and  interstate  commerce  are  not 
bound  to  tnut  to  Its  moderation  In  tbat  re- 
spect. They  require  security.  And  they  may 
rely  on  the  pow»  <^  Congress  to  prevent  any 
IntorfMence  by  tbe  rtate  until  the  act  of 
commerce— the  transpwtatlon  of  passengers 
and  freight— Is  completed.  Tbe  only  Inter- 
ference  of  the  state  with  the  landing  and  re- 
ceiving of  passengers  and  freight  wlilcb  to 
permisrtUe  Is  confined  to  such  measura  as 
will  prevent  omfusion  among  the  vess^  and 
oollision  between  them.  Insure  the  safety  and 
convenience,  and  facilitate  the  discharge  or 
receipt,  of  their  passengers  and  freight,  whldi 
falls  nndw  the  general  bead  of  port  regula- 
tions," etc. 

While  It  to  true  tbat  tbto  case  to  vpeaking 
of  a  tax  imposed  iq^on.  tbe  capital  of  tbe  cor^ 
poration  engaged  In  interstate  commerce, 
while  tbe  tax  nnder  consideration  is  a  mere 
privily  tax,  the  principle  involved  in  each 
case  to  the  same.  Tbe  conrt  holds  tbat,  when 
one  to  engaged  In  Interstete  conunerce  ex- 
clusively, no  burdens  can  be  Impmed  npon  it. 
The  barm  xeeull^  to  interstate  traffic  by 
allowing  any  state  to  Impose  a  privilege  tax 
Is  jost  the  same  in  ^ect  as  If  tbe  tax  im- 
posed is  a  property  tax.  It  to  Imposing  a 
burdoi  by  taxation,  by  whatever  name  the 
tax  may  be  called,  or  whatever  method  it 
may  be  imposed.  A  state  might  Impose  so 
great  a  privilege  tax  as  to  i»ohlblt  a  ferry- 
boat from  landing  altogether.  So  it  to  said 
by  the  court  In  the  above  case:  "It  to  idle 
to  say  that  the  interests  of  the  state  would 
prevent  such  tax,  because  those  engaged  in 
interstete  commerce  cannot  be  compelled  to 
trust  to  its  mod^atlon  in  that  respect  They 
require  security.  And  they  may  rely  on  the 
power  of  Congress  to  prevent  any  such  op- 
pressive taxation  on  the  part  of  the  stete." 

In  the  above  case  the  Supreme  Court  of 
the  United  States  holds  that  the  only  bur- 
dens which  the  stete  may  Impose  npon  in- 
terstate commerce  are  those  known  as  "har- 
bor duties  or  port  charges  exacted  by  the 
stete  from  vessels  In  Ite  harbors,  or  from 
their  owners,  for  other  than  sanitary  purpos- 
es are  sustained.  We  say  for  other  than 
sanitary  purposes,  for  the  power  to  prescribe 
relations  to  protect  the  health  of  tbe  com- 
munity and  prevent  the  spread  of  disease  to 
Incident  to  all  local  municipal  authority, 
however  much  such  regulations  may  inter- 
fere with  the  movemente^  of  commerce.  But 
independently  of  such  measures  the  stete  may 
prescribe  regulations  for  tbe  government  ot 
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BLLIS  T.  STATB.    (No.  16^) 
(Sopreme  Court  of  HinlirippL  Feb.  12, 1012.) 

Appeal  from  Ctrcalt  Court,  ^naton  Coantjr; 
Q.  A.  McLean,  Jndge. 

G.  F.  Ellia  wtLB  convtcted  of  asBfttilt  and  bat- 
tery, and  appeals.  Affirmed. 

Bodgera  ft  Brantley,  for  appellant  Frank 
Johnston,  Asat.  Atty.  Gen.,  for  the  State. 

PBK  CURIAM.  Affirmed. 


McINmUD  T.  STATO.    (No.  Ut,644.) 
(Supreme  Court  of  BOidaslppL  Feb.  12, 1912.) 

Appeal  from  Circuit  Court,  Yalobusha  Coun- 
ty: N.  A.  Taylor,  Judge. 

Ned  Mdntyre  was  convleted  of  assault  and 
battery,  witii  intent  to  UU,  and  appeals.  Af- 
-firmed. 

Greefcfflore  &  Stone,  for  appellant  Frank 
Johnston,  Asst  At^.  Geun  for  the  State. 

PER  CURIAM.  Affirmed. 


SMITH  T.  STATB.     (No.  1B,465.) 
<Snpreme  Court  of  Misrissippt  Feb.  12, 1912.) 

Appeal  from  Clrcnit  Court,  Taioo  County; 
W.  A.  Henry,  Judge. 

Anna  Smith  was  convicted  of  Tagrant?,  and 
appeals.  Affirmed. 

Holmes  A  Holmes,  for  appellant.  Jack 
Thompson,  Asst  Atty.  Gen.,  for  the  State. 

PBR  CURIAM.  Affirmed. 


CADNBT  T.  STATE.    (No.  15,513.) 
<Supreme  Court  of  Mississippi.  Feb.  12, 1912.) 

Appeal  from  Circuit  Court,  CU^ome  Coun- 
ty: H.  C.  Moonger,  Judge. 

Mat  Cadney  was  connoted  of  petit  larceny, 
and  appeals.  Affirmed. 

R  B.  Anderson,  for  appellant.  Frank  John- 
eton,  Asst  Atty.  Qen.,  for  the  State. 

FBB  CURIAM.  Affirmed. 


DAVENPORT  t.  STATE.    (No.  15,621.) 
(Supreme  Court  of  HissiiisippL  Feb.  12, 1912.) 

Appeal  from  Circuit  Court,  Newton  CSounty; 
C  U  Dobbs,  Judge. 

Mose  Davenport  was  convicted  of  selling 
liquor,  and  appeals.  Affirmed. 

Jesse  D.  Jones,  for  appellant  Frank  John- 
ston, Asst  Atty.  Geo.,  for  the  State. 

PER  CURIAM.  Affirmed. 


GULF  &  8.  I.  R.  CO.  T.  WE3TBRFIBLD. 
(No.  15,887.) 

(Supreme  (}onrt  of  MissisrippL  Jan.  31.  1912.) 

Appeal  from  Circuit  Court,  Marion  County; 
A.  E.  Weatheraby,  Judge. 
Action  by  George  WesterGeld  against  the 


Gulf  ft  Ship  Idaiid  Railroad  Oonvaaj.  Dis- 
missed. 

B.  fl.  Batm  end  May  A  Sandofs,  for  appel- 
lant 

PHB  CURIAM.    Appeal  dismissed. 


LANDAU  T.  H.  STRAUSS,  Inc.  (No.  15,43a) 
(Supreme  Court  of  Mississippi.  Feb.  12, 1912.) 

Appeal  from  Circuit  C!our^  fflads  County; 
W.  A.  Henry,  Judge. 

Action  between  A.  Tjnndau  and  "B.  Strauss, 
Incorporated.  From  the  judgment,  Landau 
appeals.  Affirmed. 

MKres  &  Longstreet  and  F.  M.  Peyton,  for 
appellant  Flowers,  Fletcher  &  WUtfieU,  for 
appellee. 

PER  CURIAM.  Affirmed. 


NEUMBTBB  ft  DIMOND  r.  WtLUAHS. 
(No.  15.440.) 
( Supreme  Conrt  of  BGssis^pi^  Feb.  12, 1912. ) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty; Jno.  li.  Buckler,  Judge. 

Action  between  Neumeyer  ft  Dimond  and  flL 
Cliff  Williams.  From  the  judgment,  Neumeyer 
ft  Dimond  appeal.  Affirmed. 

F.  V.  Braban,  for  ntpaHants.    BasUa  ft 

^bourn,  for  appellee. 

PBR  CURIAM.  Affirmed. 


STATD.  to  Use  of  LAMPTON.  t.  EDWARDS 

•t  aL    (No.  15.3S9.) 
(Supreme  Court  of  MtoaiarippL  Feb.  12, 1912.) 

Appeal  from  Chancery  (3ourt,  ffinds  County; 
G.  G.  Lyell,  CbanceUor. 

Action  by  the  State,  to  the  use  of  Thad  B. 
Lampton,  against  G.  R.  Bdwarda  and  others. 
Jud^ent  for  defendants,  and  plaintifC  appeals. 

Geo.  Butler  and  F.  M.  West^  for  sppeUaaL 
Potter  ft  Hindman,  for  appeUeea. 

PER  CURIAM.  Affirmed. 


ROE  T.  STATE.    (No.  15,343.) 
(Supreme  0>art  of  MIsslssippL    Feb.  12, 1912.) 

Appeal  from  Circuit  Court,  Webster  County; 
G.  A.  McLean,  Judge. 

Rece  Roe  was  convicted  of  an  attempt  to 
rape,  and  appeals.  Affirmed. 

Dunn,  Gould  ft  McKeigney,  for  appellant 
Frank  Johnston,  Asst  Atty.  Geo.,  for  the 
State. 


PER  CURIAM.  Affirmed. 


McCOY  T.  STATB.    (No.  16,477.) 
(Supreme  Court  of  Miseissippl.  Feb.  12, 1912.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  A.  Henry,  Judge. 

Az  McCoy  was  convicted  of  an  illegal  sale 
of  liquor,  and  appeals.  Affirmed. 

Powell  ft  Thompson,  for  appellant  Frank 
Johnston,  Asst  Atty.  Gen.,  for  the  Stata. 


PBR  CURIAM.  Affirmed. 


Digitized  by 


Google 


La.) 


A.  M.  BLODGETT  CONST.  CO.  T.  CHENET  LUMBEB  Ca 


36d 


RIST  T.  STATE.    (No.  1S,524.) 
(Supreme  Coart  of  Miasissippt   Feb.  12, 1912.) 

Appeal  from  Circuit  Coart,  Warrea  Coontr; 
II.  C.  Moanger,  Judce. 

W.  li.  Rist  wai  convicted  of  obtaining  money 
by  false  pretenaes.  and  appeals.  Affirmed. 

W.  E.  Mollison,  for  aniellant  Frank  John- 
ston, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


CHEEKS  T.  STATE.    (No.  16,412.) 
(Supreme  Court  of  MissiBsippi.    Feb.  12, 1912.) 

Appeal  from  Circuit  Court,  Hinds  Coonty; 
W.  A.  Henry.  Judge. 

Jack  Cheeks  was  convicted  of  burglary,  and 
appeals.  AlSrmed. 

Powell  &  Thompson,  for  appellnut.  Frank 
Johnston,  Asst.  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  Affirmed. 


MOSES  T.  STATE.    (No.  15,653.) 
(Supreme  Court  of  Mia^ippl.   Jan.  81,  1912.) 

Appeal  from  Circuit  Court,  lincola  County; 
D.  &I.  MiUer,  Judge. 

Charles  Moses  was  couTlcted  of  crime,  and 
appeals.  XHsmisaed. 

PER  CURIAM.   Appeal  dismissed. 


(129  La.) 
No.  18.853. 

A.  M.  BLODGETT  CONST.  CO.  t.  CHENEY 

LUMBER  CO.,  Limited. 
(Supreme  Court  of  Louisiana.   Jan.  2,  1912.) 

(SvUaiua  bv  *h»  Court.) 

1.  CONTSACTS  (I  295*)— Pkbtobunck— Suf- 
ficiency. 

Where  a  contract  for  the  construction  of 
a  dam  la  silent  ss  to  whether  the  wing  walls 
■hall  be  straight  or  perpendicular  or  at  an 
angle,  and  it  is  shown  that  both  kindfe  are  in 
use,  though  the  construction  at  an  aogle  is 
preferable,  the  contractor  does  not  breach  his 
contract  by  furnishing  perpendicular  walls. 

[Ed.  Note.— For  other  caBes,  see  Contracts, 
Cent  Dig.  I  1353;  Dec.  Dig.  1  205.*] 

2.  CoNTBACTs  (8  305*)— Equitable  EsTOPPm. 
— Gbounds— Pebfobmance  of  Contbact. 

When  the  owner  stands  by  without  objec- 
tion, and  sees  the  contractor  constructing  per- 
pendicular walls  and  accepts  the  work  after 
compietioD,  he  will  not  be  heard  several  months 
afterwards,  and  after  the  walls  have  been  in 
use,  to  say  that  the  construction  of  perpendicu- 
lar walls  is  not  «  fuMUment  of  the  ctmtnet 
by  the  builder. 

[Ed.  Mote.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1407-1476;  Dea  Dig.  |  806.*] 

3.  CowTBACTB  {|3'22*)— Actions  foe  Bbbaoh 

— BU«DEN  OF  PROOF. 

Since  the  defendant  seeks  to  escape  from 
the  obligation  of  bis  ccmtract  by  alleging  that 
the  work  sued  for  was  defectiTe,  he  must  prore 
his  allegation,  and  the  proof  does  not  sustain 
his  contention,  for  It  Is  most  unlikely  that  a 


small  quantity  of  water  passing  beneath  the 
gate,  due  to  the  absence  of  grooves,  which 
plaintiff  should  have  furnished,  caused  the  de- 
struction of  the  whole  work. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  1615-1639;  Dec.  Dig.  8 

4.  CoNTBACTfi  (8  812*)  —  Pebfobmance— SuF- 

FIOIENCT. 

The  evWence  tends  to  prove  that  the  de- 
struction of  the  dam  was  due  to  an  insufficient 
foundation,  owing  to  the  nature  of  the  soil 
where  the  dam  was  located,  and,  as  this  place 
was  chosen  by  both  parties,  the  defendant  can- 
not now  hold  the  plaintiff  responsible  for  the 
selection  of  this  site. 

[Ekl.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  312.*] 

5.  Dauaoes  (I  19*)  —  BLEUnTB— Pbozimatb 
Cause  of  Ikjubt. 

Where  a  foundation  gives  way  because  of 
the  nature  of  the  soil  beneath,  and  causes  the 
walls  and  works  above  to  fall,  the  proximate 
cause  of  the  damage  musf  be  held  to  be  the 
nature  of  the  soil  beneath  the  foundation,  and 
not  the  conitmeiion  of  the  work  above. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dee.  Dig.  |  19.*] 

Appeal  from  Sixth  District  Court,  Pariah 
of  Ouachita;  J.  P.  Madison,  Judge. 

Action  by  the  A.  M.  Biodgett  OooBtruction 
Company  against  the  Ch^ey  Lumber  Com- 
pany, Limited.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Clarke  &  Sholars,  for  appellant  Stobbs, 
Russell  &  Tbeus,  for  appelle& 

BREAUX,  C.  J.  This  Is  an  action  brought 
to  recover  the  sum  of  $2,983.34,  less  cred- 
its aggregating  the  sum  stated  In  the  peti- 
tion and  a  credit  of  a  small  amount  allowed 
by  the  Judge  of  the  district  court  as  the  price 
for  constructing  a  concrete  dam  by  plaintiff 
on  defendant's  land,  according  to  contract. 

Plaintiff,  according  to  the  terms  of  tbls 
contract,  bound  Itself  to  fumlah  the  con- 
tractor all  labor  and  material  except  cement, 
gravel,  and  timber  and  filling,  which  defend- 
ant promised  to  furnish,  the  dam,  including 
wing  walls,  to  measure  189  feet  long,  14  feet 
high,  10  feet  wide  at  the  bottom,  and  3  at 
the  top  as  per  sketch. 

The  contract  contains  stipulations  about 
gates  fot  the  concrete,  also  about  tbe  filling, 
spiking,  ft  spilling  60  feet  wide,  7  feet  high. 
S[>eclficatloii8  are  givm  for  devices  for  rais- 
ing and  lowering  gates  by  means  of  lever 
racks  and  poll  which  plaintiff  was  to  furnish. 
Plaintiff  claims  to  have  completed  the  work 
according  to  contract 

Tbe  defendant  denies  that  plaintiff  con- 
stmcted  the  works  In  a  complete  workman- 
like manner;  states  that  the  walls  before 
mentioned  Were  to  have  been  built  at  a  de- 
cided angle  to  the  dam  and  floodgates  ac- 
cording to  plans  and  specifications  by  con- 
structing straight  Instead  of  walla  at  an 
angle.  The  pressure  on  the  walls  was  great- 
er than  It  shonld  have  been,  and  thereby  en- 
dangered tbe  whole  barrier  across  the  stream 


•rur  otlMT  usM  see  Mm*  tople  and  Mctloo  NUHBBR  in  Dm.  Dig.  *  Am.  Dig.  Key  Ne.  Series  *  R«p'r  Indexes 
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on  defaidant'8  land  known  as  the  "Cher- 
rlere"  Btream;  tbat  fbe  purpose  In  harlng 
the  dam  constrncted  was  to  regulate  and 
control  the  stage  waters  of  def«idanf  s  cy- 
press brake,  containing  about  4,000  acres  of 
land,  which  Is  above  m  watershed  just  above 
Its  lumber  mannfactnrlng  plant,  and,  while 
controlling  those  waters,  allow  sufficient  to 
flow  also  to  maintain  Its  reservoir  on  the 
south  side  of  the  dam;  that  the  floodgat«i 
did  not  answer  the  purpose.  They  could  not 
be  easily  handled.  They  were  too  heavy. 
Defendant  complained  of  certain  tie  beams. 

The  defense  sets  up  a  number  of  grounds 
in  support  of  the  complaint  that  the  contract 
had  not  been  completed  according  to  plans 
and  speclflcationB. 

Plaintiff's  suit  was  filed  In  May,  1909. 
After  Issues  Joined,  the  cause  was  heard, 
and  a  number  of  witnesses  were  examined. 
The  court  was  about  to  decide  when  an 
agreemmt  was  entered  Into  by  counsel  to 
reopen  the  case  for  tlie  Introdnctkm  of  tnr- 
ther  testimony. 

First  Whether  or  not  there  was  a  groove 
In  the  concrete  base  for  the  floodgates  of 
the  dam. 

Second.  Whether  or  not  the  polls,  racks, 
and  pinions  (comprising  the  raising  and  low- 
ering device)  were  installed  on  the  gates  In 
accordance  with  the  contract,  and,  if  not,  the 
cost  of  installing  same. 

A  short  time  thereafter  the  dam  was 
washed  away  and  destroyed,  and  thereupon 
the  defendant  filed  an  appearance  in  which  it 
represented  that  the  dam  had  broken,  and 
bad  become  entirely  useless;  that  seven  of 
the  floodgates  were  wrenched  loose  and  en- 
tirely destroyed;  and  that  tbB  remaining 
three  were  useless. 

With  the  court's  leave,  an  amended  an- 
swer was  thereafter  filed,  trial  of  the  case 
resumed  and  other  evidence  was  heard. 

The  court  decided  in  favor  of  plaintiff, 
save  as  to  one  or  two  small  itone. 

The  defendant  appealed. 

The  result  is  that  there  Is  evidence  before 
and  after  the  destruction  of  the  dam,  and 
the  orafllct  in  the  testimony  of  the  witnesses 
is  as  great  after  the  destruction  as  It  was 
before.  The  contradiction  is  Irreconcilable, 
as  is  nearly  always  true  when  expert  testi- 
mony is  heard  to  prove  the  facts  at  issue. 

[1]  The  want  of  angles  in  the  walls  gives 
rise  to  the  first  proposition  for  discussion. 
Those  side  walls  are  of  some  importance, 
and  are  even  Indispensable.  They  were  un- 
queatlonably  straight  Had  they  been  at  an 
angle,  they  would  bare  been  more  efficient 
In  resisting  the  weight  of  the  water  that 
rested  against  the  dam  and  these  walls.  The 
waters  flowing  against  a  direct  wall  come  in 
omtact  with  it  in  a  perpendicular  line,  while 
In  an  oblique  line  the  Impact  Is  less  pro- 
nounced. The  testimony  does  not  absolutely 
condemn  straight  walls  as  adjuncts  to  a 
dam,  although  a  decided  preference  Is  ex- 
pressed tot  the  wing  walls  at  an  angle. 


This  might  be  a  far  more  serious  objection 
were  It  not  that  the  contract  is  silent  in  re- 
gard to  the  wing  walls  as  to  whethw  they 
were  to  be  straight  or  at  an  angle.  The 
sketch  which  is  referred  to  in  the  contract 
shows  that  straight  lines  were  to  be  followed 
In  constmcting  these  walls. 

[2]  The  representative  of  the  def^dant 
saw  the  wing  walls  while  they  were  in  the 
process  of  construction,  and  did  not  offbr 
the  least  objection.  After  the  completion  of 
the  work,  he  accepted  It,  and  it  was  In  use 
some  time  before  fault  was  urged. 

Finally,  it  was  not  at  all  proven  that  the 
ruin  of  the  work  was  due  to  the  defective- 
ness In  these  walla.  The  break,  as  we  infer 
from  the  testimony,  began  at  or  near  the 
center,  and  not  on  either  of  the  sides. 

[S]  The  groove  in  which  the  gates  of  the 
dam  were  to  be  set  was  not  made  on  the 
flooring  on  which  these  gates  were  to  rest, 
but  the  gates  rested  on  the  concrete  founda- 
tion. The  objection  of  defendant  Is  that  It 
was  not  water-tight  as  it  should  have  been 
had  the  groove  not  been  omitted. 

They  were  provided  for  in  the  contract, 
and  doubtless  should  have  been  made.  The 
testimony  does  not  sustain  the  view  that  the 
absence  of  these  grooves  was  such  a  defect 
as  to  warrant  as  In  decreeing  that  the  whole 
work  was  worthless.  It  Is  not  likely  that  a 
small  quantity  of  water  running  at  tbe  bot- 
tom of  a  heavy  weighted  gate  on  a  smooth 
concrete  surface  will  cause  a  whole  dam 
to  break.  That  Is  the  weight  of  the  testi- 
mony on  the  subject  with  which  we  find  no 
difficulty  In  agreeing. 

Mr.  Parker,  a  civil  engineer  employed  by 
plaintiff,  testified  (and  In  this  he  does  not 
seem  to  meet  with  reasonable  contradiction) 
that: 

"Tbe  groove  was  not  shown  on  the  original 
sketch,  but  in  making  a  more  complete  plan  it 
was  shown,  as  It  would  to  some  extent  increase 
the  w&ter  tightness." 

The  weight  of  the  testimony  does  not  show 
that  it  endangered  the  whole  or  any  part  of 
the  work. 

[4]  The  soil  foundation  on  which  the  dam 
rested  was  not  sufficiently  firm.  This  is  an- 
other point  of  difference  between  plaintiff 
and  defendant  The  contention  on  the  jutrt 
of  the  latter  Is  that  the  faulty  foundation 
was  the  cause  of  the  dam  glTlng  way. 

The  following  is  part  of  an  entry  appear- 
ing in  the  transcript: 

"Defendant  formally  abandons  the  allega- 
tion that  the  concrete  foundatioD  was  not 
built  or  coDStnicted  to  tbe  depth  required  or 
provided  for  in  the  contract,  plana,  and  speci- 
fications.'' 

This  does  away  with  the  objection  to  the 
foundation  to  the  extent  spedally  stated, 
and  leaves  plaintiff  with  Uttle  to  complain 
about  the  concrete  foundation. 

[61  If  the  dam  gave  way  because  of  the 
action  ot  the  water  below  the  concrete,  there 
Is  evidence— and  that  of  a  wUneas  of  plain- 
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tiff— ibftt  tfa«  wndEsctt  ua  dMtractlon  of 

Uiis  foundaUoD  was  due  to  the  "utter  InaulU- 
dency  of  the  soil  foundation,  on  which  the 
worfca  rested;  and,  second,  the  f allure  of  the 
Blodgett  Company  to  conatnict  the  works  ac- 
cording to  contract" 

If  the  foundation  was  unsafe,  if  It  waa 
qulctcaand  or  bine  mud.  kind  of  aoapstone, 
selected  by  all  parties  concerned,  the  works 
as  performed  the  Blodgett  Company  do 
not  appear  to  have  been  the  cause.  The 
bottom  having  given  way,  the  top  bad  to 
fall,  and  the  fall  cannot.  In  the  presence  of 
the  testimony,  be  charged  to  those  who  con- 
st met  ed  the  top  under  the  facts  and  cir- 
cumstances. 

The  manager  of  the  defendant  was  pres- 
ent at  times  during  the  construction  of  the 
work.  On  one  occasion,  although  at  first 
objecting,  be  said  that  he  was  satisfied  and 
care  approval  to  what  had  been  done. 

Judgment  afllrmed. 


(128  lA.) 
Koa.  laTTS.  18,927. 
GATES  r.  OTIS. 
(Supreme  Court  of  Louisiana.   Jan.  10,  1012. 
Reheariog  Denied  Feb.  12,  1912.) 

(SytlaJtua  hy  the  Court.) 

ATTACnuBffT    ({  2S*)— BiLU  AND  NOTES  (| 

129*)— NoNEEsiDENCE— Action  on  Note. 
Defendant's  domicile  in  the  state  of  Louisi- 
ana was  not  changed  by  bis  temporarr  resi- 
dence for  business  purposes  in  the  state  of 
Texas;  and  the  attachment  soed  out  against 
the  defendant  as  a  nonresident  was  properly 
dissolved.  The  balance  doe  on  the  notes  in 
suit,  after  the  sale  and  credit  of  the  collateral, 
became  exigible,  under  the  terms  of  the  con- 
tract, at  the  option  of  the  plaintiff,  on  the  fail- 
ore  of  the  defendant  to  faraish  further  security 
as  stlpnlated  in  Uie  contract. 

Evidence  fails  to  sustaio  the  defense  of  want 
and  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  8161-72;  Dec.  Dig.  |  25;*  BiUs  and 
Notes.  Dec  Dig.  1 129.*1 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Wlufitou  Overton, 
Judge. 

Action  by  John  W.  Gates  against  C.  D. 
Otis.  Judgment  dissolTlng  wrl^  and  plain- 
tiff appeals.  Judgment  on  the  merits  for 
plaintiff,  and  defendant  appeals.  Affirmed 
on  both  appeals. 

J.  W.  Wllliama  and  McCoy,  Moss  &  Knox, 
for  plalntUL  Bobwt  R.  Stone,  for  defoid- 
ant. 

LAND,  J.  On  December  22,  1910,  the 
plalntllf  sued  the  d^endant  as  a  nonresi- 
dent of  the  state  of  Louisiana,  and  caused 
a  writ  of  attadiment  to  Issue,  under  wlddk 
two  local  banks  were  garnished. 

Defendant  moved  to  dissolve  the  attach- 
ment, with  damages,  on  tbe  ground  that  he 


was  a  resident  and  citizen  of  Lake  Charles, 
Calcasieu  parish,  La.;  and  that  the  afiSdavit 
that  tbe  respondent  was  a  nonresident  was 
false  and  untrue  to  the  knowledge  of  the 
plaintiff.  The  motion  was  tried,  and  Jndg- 
meut  was  rendered  dissolving  the  writ  of 
attachment,  at  tbe  cost  of  the  plaintiff,  who 
thereupon  appeal^. 

Prior  to  Janoary,  1910,  tbe  defendant, 
with  his  family,  had  resided  for  a  number 
of  years  In  the  dty  of  Lake  Charles,  La., 
where  he  conducted  a  nursery  business  In 
the  name  of  his  wife.  In  December,  1909, 
negotlatlona  began  between  the  plaintiff,  a 
well-known  capitalist,  and  the  defendants 
looking  to  tbe  estabUshment  of  a  large  nur» 
ery  oiterprlse  near  Port  Arthur,  Tex.  These 
n^otlfttlons  culminated  In  tbe  formation, 
in  April,  1910.  of  a  Texas  corporation,  the 
Port  Arthur  Nursery  Company,  capitalized 
at  $40,000,  represented  by  400  shares  of  the 
par  Talne.  of  $100  eadL  In  tbe  meanUme, 
under  a  verbal  nnderatandlng  with  the  plain- 
tiff, the  deftedant  ^ceeded  to  Pint  Arthur 
and  went  to  work  as  genwal  manager  at  a 
salary  <tf  9150  pa*  month.  On  the  organiza- 
tion of  ttie  company,  defendant  received  180 
shares  at  stod^,  which  was  paid  in  by  the 
plaintiff,  who  took  the  nine  notes  of  the  de- 
fendant for  12,000  each,  dated  Decembw  31, 
1909,  maturing  in  five  yeara,  and  bearing  6 
per  cent  per  annum  Interest  from  date. 
These  notes  were  secured  by  a  pledge  of  the 
180  shares  of  stock  issued  to  the  defendant 
Defendant  was  employed  by  the  company 
as  general  manager  for  the  year  1910.  and 
his  duties  as  such  required  him  to  live  near- 
ly all  the  time  on  tbe  premises  of  the  nurs- 
ery company  near  Port  Arthur.  Defendant's 
family  remained  during  the  year  at  his  usual 
place  of  residence  in  Lake  Charles.  On  De- 
cember 21,  1910,  the  defendant  sold  out  his 
stock  In  the  corporation,  and  dissolved  his 
connection  with  the  company.  On  the  next 
morning,  bis  property  was  attached  in  Lake 
Charles.  It  Is  true  that  in  December,  1900, 
and  through  most  of  the  year  1910,  tbe  de- 
fendant manifested  an  intention  of  becom- 
ing a  reeldent  of  the  state  of  Texas;  but 
this  Intention  was  never  carried  Into  effect 
and  was  abandoned  b^ore  the  Institution 
of  this  suit.  On  September  29,  1910.  the  de- 
fendant wired  the  plaintiff  that  the  situa- 
tion was  unbearable,  and  requested  him  to 
purchase  his  shares  of  stock.  I^ater  the  de- 
fendant agreed  to  sell  at  $90  per  share,  and 
the  sale  was  made,  and  the  proceeds  were 
credited  on  the  notes  sued  on  as  of  date  De- 
cember 21,  1910.  Dtfendant  lived  on  the 
premises  of  the  nursery  company,  because 
he  was  the  maoager  of  that  corporation,  and 
his  continued  sojourn  there  was  dependent 
on  the  tenure  of  bis  employment.  Had  the 
enterprise  proved  successful,  and  the  defend- 
ant had  been  retained  as  general  numager. 
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he  In  all  probability  would  have  fixed  bla 
permanoit  residence  In  the  state  of  Texas. 
Defendant,  as  It  was,  maintained  bis  borne 
In  the  city  of  Lake  Charles  dnrlng  the  year 
1810,  and  did  not  dispose  of  bis  business  or 
property  In  tb»  state  of  Louisiana.  He  also 
paid  bla  poll  taxes  for  the  yean  1909  and 
1910  as  a  reAldoit  of  the  parish  of  Calcasieu. 

DefendanVs  residence  In  Texas  was  tem- 
porary and  uncertain  In  Its  nature^  and 
lacked  tbe  animus  manendi  necessary  to  con- 
stitute a  domicile  or  taabltual  re^denoe.  O. 
C  38.  Tbe  CoHa  makes  a  dlstlnctlcm  be- 
tweoi  residence  and  domicile ;  tbe  latter  be- 
ing called  '^principal  estabUslimait,"  or 
"babltnal  restdencfc"  One  may  have  sereral 
residences,  but  can  have  only  one  domidle. 
The  Code  of  Practice  provides  that  a  defoiA- 
ant  must  be  sued  In  the  parish  of  bis  domi- 
cile. 

On  December  21,  1910,  the  defendant  sold 
his  stock  in  tbe  nursery  company  and.  re- 
signed his  office  as  general  manager.  He 
thereupon  ceased  to  liave  even  a  b«ffoes« 
residence  In  the  state  of  Texas.  Tbe  attach- 
ment was  sued  out  tbe  next  day. 

We  are  of  opinion  that  the  writ  of  attach- 
ment was  properly  dissolved. 

Defendant  excepted  to  the  action  as  pre- 
mature, and  demurred  to  the  petition.  The 
exceptions  were  referred  to  and  tried  with 
tbe  merits.  The  defendant  then  answered, 
admitting  bis  signature  to  the  notes,  but 
pleading  want  Of  consideration.  For  further 
answer,  the  defendant  averred  that  the 
plQlDtlff  contributed  the  whole  capital  stock 
of  the  Port  Arthur  Nursery  Company,  and 
had  certificates  Issued  to  dummy  stockhold- 
ers. In  violation  of  tbe  laws  of  tbe  state  of 
Texas;  that  defendant  subscribed  to  180 
shares  of  the  capital  stock  of  said  corpora- 
tion, under  an  agreement  with  plaintiCF,  as 
agent  and  promoter,  that  the  payment  of 
said  notes  would  not  be  exacted  from  de- 
fendant, but  that  the  profits  of  tbe  concern 
should  be  applied  to  tbe  liquidation  thereof; 
that  plalntifT  fraudulently  turned  over  to 
said  corporation  real  property  at  a  fictitious 
and  exorbitant  valuation.  In  lieu  of  cash,  and 
then  loaned  the  corporation  $60,000  to  erect 
Its  buildings,  thereby  evading  the  laws  of 
tbe  state  of  Texas;  that,  as  alleged  part  pay* 
ment  of  the  capital  stock,  the  plaintiff  dharg- 
ed  said  nursery  company  with  f 600,  paid  to 
one  of  bis  personal  employes  whom  he  bad 
discharged ;  that  said  corporation  was  never 
legally  organized,  and  therefore  the  notes 
given  In  payment  of  stock  subscriptions  to 
plalntifl,  as  agent  and  promoter,  are  Illegal, 
null  and  void,  and  uncollectible  for  vrant  of 
consideration;  that,  should  the  court  hold 
th^t  said  notes  were  given  to  tbe  plaintiff 
pwBonally,  then,  In  tbe  altmiatlTe,  the  de- 
fwdant  pSeads  want  and  failure  of  conald* 
eratlon,  for  the  reason  that  plaintiff  prom- 
ised, if  defoidant  would  assist  blm  In  start- 
InK  the'  nuhnrjr  company  and  subscribe  for 


stock  In  same,  he  would  employ  him  as  man- 
ager for  five  years  nt  a  salary  of  |1,800  per 
annum;  that  plaintiff  would  buy  the  defend- 
ant's nursery  stock  in  Lake  Charles,  La., 
and  Winnie,  Tex„  valued  at  $2,500,  for  tbe 
use  of  said  nursery  company,  and  that  the 
plaintiff  would  carry  defendant's  stoc^  in 
said  corporation  until  tbe  same  should  be 
paid  out  of  tbe  profits  of  tbe  concern;  Uiat 
defendant  was  Induced  by  said  promises  of 
the  plaintiff  to  subscribe  to  ttie  stock  of  the 
nursery  company  and  to  give  the  notes  sued 
on ;  that  when  said  company  was  oi^anlzed 
the  defendant  was  given  only  one  year's  em- 
ployment at  the  salary  fixed,  his  narsery 
plants  were  not  purchased,  and  he  became 
manager  only  In  name;  that  in  the  summer 
of  1910,  dniW  the  absence  of  plaintiff  in 
Europe,  the  defendant  was  fenced  to  pay, 
under  protest;  (540  interest  on  said  notes, 
despite  his  aforesaid  agreement  with  the 
plaintiff ;  that  plaintiff  and  his  private  sec- 
retary ran  the  nursery  to  suit  themselves, 
loaning  money  to  said  oorporatl(m  to  build 
costly  Improvements,  unnecessary  and  ruin- 
ous to  the  small  capitalisation  of  the  nnraery 
company,  without  authority  from  Its  atock- 
bolders  or  directors,  thereby  creattng  a  debt 
of  $00,000;  that  def aidant  gladly  Joined 
with  the  other  alleged  stockholders  In  agree- 
ing to  sell  their  stock  for  the  purpose  of 
liquidating  the  corporation,  and  transferring 
It  to  other  hands;  that  defendant  made  no 
complaint  against  the  failure  to  keep  the 
promises  made  to  him  when  be  subscribed  to 
tbe  stock  of  the  nursery  company — plaintiff 
having  assured  him  that  be  would  stand  tbe 
loss  i>er8onally  due  to  this  method  of  llqni- 
datlug  tbe  corporation.  Defendant,  in  the 
alternative,  pleaded  set-offs  in  the  amount  ot 
$540,  paid  as  Interest  under  protest,  and  re- 
convened for  $5,000,  as  damages  for  the 
illegal  attachment  of  bis  property.  Plaintiff 
pleaded  estoppel  against  d^endant's  attadc 
on  the  organization  or  tbe  acts  of  the  corpo- 
ration, known  as  the  Port  Arthur  Nursery 
Company,  In  its  purchase  of  land  or  other 
property,  or  Its  conduct  with  its  employes, 
for  the  reason  that  the  defendant  was  a 
stockholder  and  director  of  said  corpora- 
tion, and  acquiesced  in  all  of  Its  acts  wbicb 
be  Is  now  seeking  to  attack. 

Tbe  case  was  tried,  and  there  vras  judg- 
ment for  plaintiff  for  $2,310,  with  6  per  cent 
per  annum  Interest  from  December  21,  1910, 
until  paid,  and  dismissing  the  reconventlon- 
al  demand  of  the  defendant  as  in  case  of 
nonsuit.   Defendant  has  appealed. 

Each  of  tjie  notes  sued  on  set  forth  a 
pledge  of  20  shares  of  the  capital  stock  of 
tbe  Port  Arthur  Nursery  Company,  with  au- 
thority to  the  holder  to  sell  tbe  same  on  the 
nonperformance  of  the  promise  evidenced  by 
the  Instrument;  that  la,  on  or  before  five 
years  after  dat^  to  pay  the  plaintiff  or  or- 
der $2,000  at  Port  Arthur,  Tex.,  with  inter- 
est at  the  rate  of  6  per  aeat,  per  annum,  in- 
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terest  payable  semlanniiaUy,  antll  paid.  The 
lustnuDOit  contained  tbe  following  stipula- 
tion: 

"And  that  if  in  the  opinion  of  the  holder  here- 
of the  vahie  of  the  said  collateral  ahoold  at  any 
time  be  1m8  than  two  thoasand  doUara,  the  as- 
deni^ed  shall  on  demand  fnmiah  such  furOier 
lecnnty  as  vffl  be  satUfoctory  to  the  holder 
hereof,  and  in  case  of  failure  bo  to  do,  this  note 
thereupon  at  the  option  of  the  holder  thereof 
shall  become  due  and  payable  fortbwith,  and 
the  whole  or  an;  part  or  parts  'ot  said  securi- 
ties, or  anfastituteB  or  additions  mar  be  sold  as 
herdn  provided  at  the  option  of  the  holder 

The  petition  alleges,  and  the  docmnenbi 
annexed  show,  that  on  Decoober  21,  1910, 
the  defendant  sold  tbe  collateral  for  fl^200, 
whldi  amoont  was  credited  on  tbe  notes  aned 
on.  The  petition  farther  allies  a  demand 
on  tbe  defendant  to  funtlab  further  security 
for  the  balance  of  tbe  Indebtedness,  and  tbe 
faQnre  and  refusal  ot  tbe  defendant  to  do 
bo;  and  tbat  tberenpon  tbe  plaintiff  exer- 
cised tbe  option  of  declaring  said  notes  to  be 
dae  and  payaUe 

Tbe  lire-year  term  of  payment  was  con- 
ditioned on  tbe  cotttlnned  existence  of  col- 
lateral Mcorlty,  In  tbe  bands  of  tbe  bolder,  In 
Talne  not  less  ^lan  tbe  principal  of  eacb  not& 
As  tbe  wbole  includes  all  of  Its  parts,  any 
unpaid  balance  due  on  eacb  note  was  anb- 
Ject  to  all  tbe  stlpolatlons  and  condlttons 
of  the  contract,  whlcb  was.  In  effect,  no  s» 
corlty,  no  time.  Before  tbe  sale  of  tbe  col- 
lateral. It -bad  depreciated  at  least  10  per 
cent.  In  valn^  and  tbts  depreciation  gave  flie 
holda  ot  tbe  notes  tbe  right  to  call  for  ad- 
ditional security.  We  cannot  conceive  bow 
this  xl^t  was  affected  by  the  voluntary  sale 
of  tbe  collateral  by  tbe  defendant  Tbe  cred- 
iting ot  tbe  proceeds  of  the  sale  on  tbe  notes 
opoated  merely  as  a  partial  payment 

The  consld»atlon  of  tbe  notes  aned  on  was 
the  sum  of  f 18,000  paid  in  money  or  property 
br  tbe  plaintiff  for  tbe  180  shares  of  stodc 
issaed  to  flie  defendant 

Whatever  may  bave  been  tbe  negotiations 
between  tbe  plaintiff  and  tbe  defMidant,  tb^ 
were  nmged  in  the  subsequent  wrtttoi  con- 
tracts between  tbe  parties,  to  wit  tbe  notes, 
the  stock  subscription  list,  tbe  charter,  and 
the  contract  of  employm^t  All  tbe  parol 
^reements  and  promises  pleaded  by  the  de- 
fendant were  denied  under  oath  by  tbe  plain- 
tiff, and  bave  not  been  proven  by  a  pr^Km- 
derance  of  the  evidence. 

The  testimony  of  the  defendant  Is  clear- 
ly insufficient  to  rebut  the  presumption  aris- 
ing from  his  own  written  contracts,  and  to 
overcome  the  adverse  testimony  of  the  plain- 
tiff. 


Defendant's  averment  tbat  the  other 
stockholders  were  mere  dummies  Is  dis- 
proved by  tbe  evidence.  All  ot  them  lost  $10 
per  share,  and  all  except  one,  in  settling 
their  notes  held  by  tbe  plalntlfl,  paid  tbe 
difference  In  money.  Plaintiff  testified  tbat 
be  disposed  of  all  the  stock  acquired  from 
defendant  at  $62.50  per  share,  at  a  loss  of 
$27.50  per  share.  The  enterprise  under  the 
management  lot  the  defendant  proved  a 
financial  follure.  There  was  a  loss  of  more 
than  $10,000  In  the  operation  ot  the  nursery 
proper.  While  tbe  capital  stodc  was  fixed  at 
$40,000.  It  was  understood  that  ^e  phiintiff 
would  advance  $60,000  for  permanent  im- 
provements. Tbis  sum  was  advanced  during 
tbe  year  1810,  and  was  expended  in  the 
erection  of  buildings,  greenbouses,  and  other 
bettermmts.  These  Improvonents  were  con- 
sidered to  be  worth  as  much  as  they  cost  and 
were  not  treated  as  a  factor  in  tbe  stock 
liquidation  tbat  took  place  on  December  21, 
1910,  at  90  cents  on  the  dollar  of  par  value. 

On  tbe  o^nlzation  of  tbe  nursery  com- 
pany, tbe  plalntlfl  transferred  to  tbe  corpora- 
tion real  estate  valued  at  $21,600;  and  the 
preponderance  of  tfie  evidence  shows  tbat  tbe 
valuation  was  not  grossly  excessive,  as 
charged  In  defendants  answw.  The  same 
may  be  saM  of  tbe  pnrdiase  ot  a  warehouse 
Iqr  the  corporation.  Tbe  avenneat  that  tbe 
plaintiff  charged  to  the  corporation  the  sum 
ot  $600,  paid  to  one  Cobb  for  a  personal 
debt  of  tbe  plaintiff,  Is  not  sustained  by  a 
preponderance  of  tbe  evidence.  Tbe  plain- 
tiff testified  that  be,  as  preddat  onployed 
Cobb  to  wortc  exclusively  on  tbe  nursery 
grounds:  and  that  Cobb  was  snbseqnently 
discharged  by  tbe  defendant  Its  general 
manager.  Cobb  tbsa  sued  plaintiff  individu- 
ally for  damages,  and  the  suit  was  charged 
to  the  company.  Plaintiff  afterwards  re- 
funded $800  ot  the  amount  so  charged.  After 
a  careful  review  of  tbe  evidence^  we  con- 
<dnde  tbat  tbe  defendant  has  foiled  to  es- 
tablish, by  a  itreponderance  of  tbe  evldoice, 
any  of  tbe  defoises  set  up  in  tbe  answer. 

The  evidence  shows  that  tm  December  21, 
1010,  the  defendant  tailed  and  refused  to 
furnlsb  farther  security  for  tbe  balance  due 
on  tbe  notes  In  controvrasy,  and  declined  to 
accept  plaintiff's  compromise  offer  to  cancel 
tbe  notes  on  tbe  i»ymait  of  GO  pw  cent  ot 
the  balance  due  thereon. 

It  Is  therefore  ordered  tbat  the  Judgmmt 
dissolving  tbe  attachment  be  affirmed,  at  the 
cost  of  the  plaintiff  and  appellant 

It  Is  further  ordered  that  tbe  Judgment  on 
the  merits  be  affirmed,  at  tbe  cost  of  the  de- 
fendant and  appdlant. 
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NABORS  T.  BROWN  et  aL 
(Supreme  Court  of  Alabama.    Jan.  16,  1913.) 

1.  Appeal  akd  Ebbob  (|  ^7*)— Felino  of 
Tr  a  nscbipt— IMiat. 

An  appeal  waa  taken  Sottember  10,  1910. 
The  transcript  was  not  filed  until  November 
21,  1911,  80  that  the  term  of  the  Stipreme 
Coiirt,  commencing  NoTember  14,  1910,  pnaaod 
before  tbe  case  was  placed  on  the  docket.  An 
affidavit  of  appellant's  attorney,  filed  since  the 
submissioQ,  averred  that  the  transcript  was  not 
received  from  the  cleric  until  after  the  adjourn- 
ment of  the  last  term  of  the  Supreme  Court. 
Held,  that  the  appeal  must  be  dlBmlBsed,  on 
motion  of  appellee,  filed  the  first  day  it  could 
be  considered. 

[Ed.  Note.— For  other  eases,  sea  Appeal  and 
Error,  Cent.  Dig.  |  3126;  Dec  Dig.  i  627.*] 

2.  APPUL   AND  EBBOB    (S  628*)— DKUT  IH 

Filing  Tbanscbipt— Excuse. 

An  affidavit,  acuaing  delay  in  the  filing  of 
a  transcript  on  appeal,  must  be  filed  before  the 
submission  of  tbe  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  628.*] 

Appeal  from  Circuit  Court,  Tallapoosa 
County:  S.  L.  Brewer,  Judge. 

Action  between  B.  F.  Nabors  and  R.  E. 
Brown  and  another.  From  a  judgment  for 
the  latter,  the  former  appeals.  Dismissed. 

Riddle,  ElllB,  Riddle  &  Pruett,  for  appel- 
lant. Bridsea  &  OUver,  and  Joel  F.  Webb, 
for  aKielleea. 

SIMPSON,  J.  [1]  It  appears  from  tbe  rec- 
ord that  the  appeal  was  taken  on  the  10th 
day  of  September,  1010,  and  the  transcr^t 
was  not  filed  nntil  November  21,  1911,  so 
that  the  entire  term  of  this  court,  commenc- 
ing NoTonber  14,  1910,  passed  before  the 
case  was  placed  up(m  the  docket  The  stat- 
ute requires  appeals  taken  In  vacatifm.  to  be 
made  returnable  to  the  next  term  of  Uie 
Supreme  Court,  and  tmder  our  dedslons  bu<^ 
appeal  must  be  dismissed,  on  motion  season- 
ably made,  at  the  next  ensuing  term  of  the 
court  Wlnthrow  &  Oordon  t.  Woodward 
Iron  Co.,  81  Ala.  100,  2  South.  92;  Sears  v. 
Kirksey,  81  Ala.  OS,  2  South.  90;  Porter  et 
aL  V.  Martin  et  al.,  139  Ala.  318,  8S  South. 
1006;  Southern  Railway  Co.  t.  Abraham 
Bros.,  161  Ala.  317,  40  South.  SOL  Since  the 
submission  of  this  case,  the  appellant  has 
filed  an  affldsTit  of  bis  attorney,  to  the  effect 
that  he  did  not  receive  tbe  traiiscrUA  from 
the  clerk  of  tbe  court  until  after  the  adjoum- 
meat  of  the  last  term  of  this  court 

[2]  In  addition  to  the  Cact  that  tbe  affidavit 
should  bare  been  filed  before  tbe  subnilsslon 
of  the  case,  tbe  case  of  Street  r.  Street  llS 
Abu  333,  21  South.  188,  does  not  support  the 
contention  of  tbe  appellant  for  die  reasmu 
that  In  that  case,  the  transcript  waa  filed 
before  the  expiration  of  tbe  term  to  which 
it  was  retmmable,  and  the  motion  to  dismiss 
was  not  filed  until  after  the  time  prescribed 
by  statute,  which  facts  are  onphaslsed  In 
the  opinion  of  the  court.   In  this  case,  the 


motion  to  dismiss  was  filed  at  the  first  day 
when  it  could  be  considered,  to  wit,  at  tbe 
first  call  of  the  division  of  the  succeeding 
term  of  this  court.  In  order  to  keep  up  the 
continuity  of  his  appeal,  the  appellant  should 
have  had  tbe  case  docketed  and  continued 
at  the  term  to  which  tbe  appeal  was  return- 
able. 

The  appeal  in  this  case  must  be  dismissed. 
Appeal  dismissed.   All  tbe  Justices  con- 
cur, save  DOWDELI^  a  J.,  not  sitting. 


OHAMBLY  V.  WIIXIAMS. 
(Supreme  Court  of  Alabama.    Jan.  18,  1912.) 

1.  Appeai,  and  Erbob  (I  1050*)— Review— 

HaBIILESS    EJBBOB— EbBONBCUB  ADHISBtOM 

or  Evidence. 

Where,  in  ejectment  by  an  heir  of  tbe  de- 
ceased owner,  defendant  claimed  title  only 
through  coheirs,  tbe  error  in  admitting  evidence 
to  show  the  title  or  possession  of  the  deceased 
owuer  during  bis  lifetime  was  not  prejudicial 
to  defendant 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  1  1050.*] 

2.  EjECniEKT  a  110*)— TTTLB  or  PtAtKTIFF 
— BVI  DXNCB— INSTBUCnOKS. 

Where  in  eiectment  by  ao  beir  of  the  de- 
ceased owner  detendaot's  sole  claim  of  title  waa 
as  grantee  of  coheirs,  and  the  beir  was,  under 
the  undisputed  evidence,  entitled  to  his  undi- 
vided share,  the  court  properly  diarged  that,  if 
the  jury  believed  tbe  evidence,  they  should  find 
for  plaintiff  for  an  undivided  interest. 

[Ed.  Note.— For  other  eases,  see  Ejectment. 
Dec.  Dig.  i  110.*] 

Appeal  from  Circuit  Court  Chambers 
County;  B.  L.  Brewer,  Judge. 

Ejectment  by  W.  W.  WUllams  against 
George  W.  Cbambly.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Barnes  &  Denson,  for  appellant  B.  M. 
Oliver  and  N.  D.  Denaon*  for  appellee, 

MATFIELD,  J.  This  action  Is  statutory 
ejectment  All  parties  claim  title  through  a 
common  source,  that  of  David  S.  Williams, 
who  died  In  1800;  the  land  in  question  form- 
ing bis  homestead  or  a  part  of  it  David  S. 
'WUUams  left  surviving  blm  a  widow  and 
nine  children;  the  widow  dying  In  1806,  and 
one  of  tbe  children  dying,  without  Issue,  in 
1900  or  1001.  David  S.  Williams  dying  in- 
testate, the  title  to  tlie  land  descended  to  bis 
remaining  eight  children,  and  their  descend- 
ants. The  defendant  Chambly,  claimed  title 
through  conveyances  by  three  of  tbe  (^dren 
of  David  S.  Williams,  and  by  J.  W.  Reed, 
who  was  a  grandson  of  said  Williams.  Tbe 
plabitifl  claimed  title  as  an  heir  of  WUllams. 
After  the  evidence  was  all  Introduced,  tbe 
trial  cour^  at  the  request  of  tbe  plaintiff.  In 
writli^  Instructed  the  Jury  that  U  tb^  be- 
lieved the  evidence,  to  find  for  tbe  plaintiff 
for  an  undivided  eighth  Interest  in  tbe  land, 
whldi  the  jury  did;  and  the  court  ontered 
Judgment  accordingly.  From  that  Jndgmmt 
defendant  appeals. 
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[1]  Four  errors  are  assigned  and  aqpnA  by 
appelant  Tbe  flist  two  assignments  are 
based  npon  a  ruling  of  tbe  court,  allowing  tbe 
plalntur,  as  a  witness,  to  be  asked  by  his 
coons^,  "Wbo  dalmed  to  own  the  land  In 
qnestton  at  that  time?"  and  tbe  answer  there- 
to, "My  tatber,  David  S.  WUUams." 

The  third  assignment  was  based  upon  tbe 
action  ot  tbe  court  in  allowing  tbe  same 
witness  to  testify  as  to  the  length  ot  time  bis 
father  was  in  possession  of  tbe  land,  juing 
and  claiming  it  as  his  own. 

In  tbe  Tlew  we  take  of  the  case^  after  a 
close  examination  of  the  record  and  all  ttie 
evidence,  we  are  of  the  opinion  that.  If  fbere 
could  have  been  any  error  by  the  conrt  In 
admitting  this  testimony  (and  we  do  not  say 
that  there  could  under  tbe  peculiar  fticts  of 
this  case),  it  was  dearly  without  Injury  or 
detrlmmt  to  tbe  defendant  His  title  depend- 
ed solely  upon  that  of  David  S.  Williams, 
and  tbe  only  effect  or  pur[K>se  of  this  evi- 
dence was  to  show  the  title  or  possession  of 
David  8.  WlUiams  during  his  lifetime. 

As  we  read  the  record,  there  was  no  at- 
tempt on  tbe  part  of  defendant  to  show  any 
title  to  the  land  In  qaestlou,  except  to  that 
which  be  acquired  by  deeds  and  conveyances 
from  tbe  heirs  of  David  S.  Williams,  and 
there  was  no  evidence — certainly  none  suffi- 
cient— to  carry  the  qnestion  to  the  jury  that 
the  defendant  or  any  one  else  had  ever  ac- 
qnlred  the  plalntlfE's  interest  In  these  lands, 
which  Interest  the  undisputed  evidence  shows 
was  an  undivided  eighth  wblcb  he  was  enti- 
tled to  recover.  While  It  la  true,  as  contend- 
ed by  appellant,  that  defendant  claimed  title 
through  one  Reed,  It  is  also  shown  without 
dispute  that  Reed  owned,  and  claimed  title, 
only  as  an  h^  of  said  David  S.  Williams. 

[2]  While  some  of  tbe  evidence  showed  an 
attempted  sale  of  these  lands  for  partition, 
it  was  not  sufficient  to  carry  that  question 
to  tbe  jury,  for  there  was  no  evidence  that 
tbe  defoidant  or  any  one  ^e  had  ever  thus 
acquired  title  in  or  to  these  lands,  or  any 
part  thereof;  and,  as  the  defendant's  sole 
claim  of  title  was  that  from  a  part  of  the 
heirs  of  tbe  said  David  8.  Williams,  the 
plaintiff  was  nnqnestlonably  entitled  to  re- 
cover his  undivided  one-eighth  thereof.  Con- 
sequently the  trial  conrt  did  not  err  In  so 
instructing  the  Jury. 

Affirmed.  All  the  Justices  concur,  save 
DOWDELL,  a  J.,  not  BltUng. 


BEIXVIEW  CBMETERT  CO.  v.  McEVERS. 
(Sopreme  Court  of  Alabama.   Jan.  18,  1912.) 

L  S<iVjrX  (i  148*)  —  BZIX  — MULTXTASZOUS- 

nxss. 

Under  Code  1907,  I  8099,  wUch  declares 
that  a  bill  is  not  multlnrlous  which  seeks  al- 
ternative or  loconsistent  relief  growing  out  of 
the  Bame  sabject-matter  or  relating  to  the 
wme  parties,  a  bill  seeking  to  enioln  both  the 


establislunent  and  the  ose  of  a  eemetery  and 
the  cloring  of  a  road  Uiereby  Is  not  mnitifari- 

one. 

[Ed.  Note.— For  other  caaes,  see  E!quit7> 
Cent.  Dig.  S|  841-867;  Dec.  Dig.  I  14&*] 

2.  HlOUWATS    (S    16*)  —  ESTABUSHICENT  BT 

Uses— Plea  DiNO  Existence  of  Hiohwat. 
In  a  suit  to  enjoin  the  closing  of  a  high- 
way an  averment  that  the  road  had  been  es- 
tabilBhed  and  used  by  tbe  public  for  a  period 
of  more  tlian  20  years  under  a  claim  of  right, 
that  the  persona  ander  whom  complainant 
claimed  title  luid  for  more  than  20  years  ac* 
guiesced  in  die  use  of  the  road  and  aided  in 
Its  maintenance,  that  the  public  and  complain- 
ant had  acquired  an  easement  in  the  land  and 
road  by  prescription  sufficieatly  charged  that 
the  road  was  a  public  one. 

[Ed.  Note.— For  other  oases,  sea  Highways, 
Dec  Dig.  I  16.*1 

3.  HiOHWATs  (}  1*>— BsrABLisnuENT— "Pub- 

Lie  Highway." 

A  public  liighway  is  one  under  the  control 
of  and  kept  by  the  public,  and  must  have  been 
established  eitber  by  regular  proceeding  for 
tliat  purpose  or  general  use  by  tbe  pubhc  for 
20  years  or  dedicated  by  the  owner  of  the  soil. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  IS  1,  2;  Dec  Dig.  |  1.* 

For  other  deSnltions,  see  Words  and  Phras- 
es, VOL  4,  pp.  8291-3806;  voL  8,  p.  767a) 

Appeal  from  Cliancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  C.  F.  McEvers  against  the  Bellvlew 
Cemetery  Company  to  abate  a  nuisance. 
From  a  decree  oTermling  demurrers  to  tbe 
bill  respondent  appeals.  Affirmed. 

See^  also,  108  Ala.  585,  68  Bouth.  272. 

The  amendment  as  to  the  road  la  as  fol- 
lows: "Sec.  17.  Complainant  avers  that  said 
bias  road  has  been  established  and  used  by 
the  public  for  a  period  of  more  than  20  years 
under  a  claim  of  right,  and  the  persons  under 
whom  respondent  claims  title  to  said  land 
for  more  than  30  years  before  this  suit,  and 
more  than  20  years  before  respondrat  ob- 
tained title  to  said  land,  acquiesced  in  the 
use  of  said  road  and  aided  In  maintaining 
said  road,  and  the  public  and  this  complain- 
ant have  acquired  an  easement  in  said  land, 
and  said  road  has  been  established  by  pre- 
scription. Complainant  further  avers  that 
the  establishment  of  said  cemetery  will  re* 
suit  In  the  closing  of  said  road,  that  said 
cemetery  lots  are  laid  off  thereon,  and  said 
cemetery  Inclosure  constitutes  an  obstruction 
In  and  across  said  road,  and  a  public  nulr 
sance,  which  ought  to  be  abated." 

Blade  it  Davis,  for  appellant  Blevlna  ft 
Woodall,  tor  anwUee. 

ANDERSON,  J.  This  is  the  second  appeal 
on  demurrer  in  this  case  (168  Ala.  635,  S3 
South.  272),  and  this  one  presets  no  ques- 
tion not  heretofore  considered,  other  than 
the  last  amendment  to  the  bill  of  complaint, 
which  attempts  to  describe  the  road  as  a 
public  one.  and  not  as  a  mere  permissive  way 
as  it  was  held  to  be,  under  the  then  aver- 
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mentB  of  the  bQ],  considered  In  Uie  former 

opbiion. 

[1]  A  majority  of  the  court  beld  that  the 
bill  was  not  muldforions  because  It  sought 
to  w}oin  botti  the  establishment  and  use  of 
the  cemetery  and  the  closli^c  of  the  road  also. 
Regardless  of  the  rule  as  to  mnltlfariousness 
prior  to  the  present  Oode,  section  3095  of  the 
Code  of  1907  expressly  declares:  "A  bUl  is 
not  multifarious  which  seeks  altematlTe  or 
inconsistent  relief  growing  out  of  the  same 
BubJec^matter  or  founded  on  the  same  con- 
tract or  transaetitm,  or  rdatiiv  to  the  same 
property  between  the  same  parties."  Here 
the  bill  se^  to  enjoin  or  prerait  certain 
actual  or  threatened  wrongs  by  the  same  re- 
spondent against  the  proper^  of  the  com- 
plainant The  threatened,  injuries,  thou^  to 
t>e  inflicted  in  differat  ways,  tend  to  accom- 
plish the  same  purpose;  that  Is,  Interfere 
with  the  use  and  enjoyment  of  the  complain- 
ant's home  and  to  depredate  the  ralue  there- 
of We  repeat  that  the  bill  was  not  subject 
to  the  demurrer  ft>r  multifariousness.  A  ma* 
Jorlty  of  the  court  held  that  the  bill  was  not 
subject  to  demurrer  as  to  the  cemetery  fea- 
ture of  same  upon  the  theory  that  It  made 
out  a  case  ot  a  real,  as  distinguished  from 
an  imaginary,  nuisance;  that  the  mainte- 
nance of  the  cemetery  in  question,  under  the 
conditions  chafed  In  the  bill,  would  seriously 
Impair  the  health  and  enjoymwt  of  the  com- 
plainant's premises. 

[2]  We  are  of  opinion  that  the  last  amend- 
ment of  the  bill  sufficiently  charged  that  the 
"Bias  Road"  was  a  public  one,  and  the  chan- 
cery court  properly  OTermled  the  demurrers 
raising  this  question. 

[3]  "A  pohlic  highway  is  one  under  the 
control  and  kept  by  the  public,  and  must  be 
either  established  In  a  regular  proceeding 
for  that  purpose,  or  generally  used  by  the 
public  for  20  years,  or  dedicated  by  the 
owner  of  the  soil  and  accepted  by  the  proper 
authorities."  Lewman  t.  Andrews,  129  Ala. 
174,  29  South.  692;  McDade  T.  State,  95  Ala. 
28,  11  South.  375 ;  Harper  v.  State,  109  Alaf 
66,  19  South.  901.  The  last  amendment  avers 
that  the  road  was  used  and  controlled  ad- 
versely hy  the  public  for  more  than  50  years. 

The  decree  of  the  chancery  court  is  af- 
flrmed. 

Affirmed.  All  the  Justices  concur  exc^ 
DOWDELL,  a     not  sltthig. 


JONES  T.  JONE& 
(Supreme  Court  of  Alabama.   Jan.  16,  1912.) 

1.  HnSBANn  AHD  Win  (1  2^%«)— Skpauts 

Mairtbhakce. 

Suits  for  alimony  in  the  nature  of  separate 
mainteuance  without  divorce  are  authorized  un- 
der the  statute  and  chancery  procedure. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  1  1074;  Dec  Dig.  | 
285%.*] 


2.  Husband  and  Wife  (|  288*)— Skpabate 
Maintenance — Actions— AoBEcacENT. 
That  a  wife  has  not  joined  in  executiog 
conveyances  aa  she  agreed  to  do  in  a  separation 
agreement  would  not  be  a  defense  to  an  aetiou 
for  aeparate  mainteoance  iu  which  the  agree- 
ment IS  Bet  forth  as  bearing  on  alimony,  -if 
she  bad  never  been  requested  to  do  so. 

[Eld.  Note.— For  other  caaes,  see  Husband 
and  Wife,  Cent  Dig.  |  1077;  Dec.  Dig.  |  288.*] 

S.  Husband  and  Wir  (i  296*}— Skfabate 

llAINTEnAHOB— PZXADINa. 

That  a  wife  had  refused  to  Join  in  execut- 
ing conveyances  as  she  agreed  to  do  In  a  sepa- 
ration agreement  should  oe  set  up  by  plea  or 
answer  aa  a  defense  to  an  action  by  her  for 
maintenanoe,  and  not  hy  demorter. 

[Ed.  NotCi^For  other  cases,  see  Hnsband  and 
We,  Cent  Dig.  1  1089;  Dec  Dig.  |  20&*] 

Appeal  from  Chancery  Court,  J^erwm 
County;  A.  H.  Benners,  Chancdlor. 

Suit  br  Mary  McC  Jones  against  C  Olarke 
Jones.  From  a  decree  overruling  a  demur- 
rer to  the  bill,  defendant  appeals.  Affirmed. 

Stalllngs  &  Drennen,  for  appellant.  Sam 
Will  John,  for  appellee. 

m:aYFIELD,  J.  This  Is  a  suit  in  equity, 
by  the  wife  against  the  husband,  and  seeks 
alimony  in  the  nature  of  maintenance  with- 
out praying  for  divorce. 

[1]  Such  suits  have  been  repeatedly  sanc- 
tioned by  this  court,  and  held  to  be  anthorlK- 
ed  under  our  statutes  as  to  divorce  proceed- 
ings and  our  system  of  chancery  procedure. 
Brady  v.  Brady,  144  Ala.  414,  89  South.  237; 
Hinds  V.  Hinds,  80  Ala.  225;  Murray  t.  Mur- 
ray, 84  Ala.  363.  4  South.  239;  Brindley  v. 
Brindley,  115  Ala.  474,  22  South.  448;  Glisby 
V.  Cllsby.  160  Ala.  S72.  49  South.  445,  135 
Am.  St  Bep.  110.  The  bill  in  this  case  Is 
evidently  modeled  after  the  bill  discussed 
and  considered  in  the  above  case  of  CUsby  v. 
Cllsby,  and,  like  that  in  the  latter  case,  al- 
leged a  contract  between  the  husband  and 
wife  to  live  separate  and  apart,  with  condi- 
tion that  tile  former  should  provide  for  the 
support  of  the  latter  and  of  their  daiid,  dur- 
ing the  term  of  s^iaration,  by  the  payment 
of  stipulated  allowances  monthly.  It  fur- 
ther alleged  breaches  of  this  contract,  by  the 
failure  to  pay  the  stipulated  amounts,  or 
the  full  sum  thereof;  aa  and  at  the  times 
agreed  on. 

The  bill,  however,  does  not  seek  a  specific 
enforcement  of  this  contract;  but  It  Is  made 
a  part  of  the  bill  for  the  Information  of  the 
court,  In  determining  the  rights  of  the  par- 
ties to  alimony  or  maintenance,  and  the 
amount  thereof.  If  allowed.  In  Cllsby's 
Case,  supra,  it  was  said;  "The  object  and 
purpose  of  such  a  bill  as  this  is,  not  to  aever 
the  ties  of  matrimony,  but  to  provide  for 
the  wife  during  the  separation.  The  parties 
still  remain  husband  and  wife,  with  the 
rights  and  disabilities  of  husband  and  wife 
continuing,  and,  as  said  by  Stone,  0,  J.,  time 
may  bring  beiier  counsels  and  reunite  the 
family,  and  courts  must  deal  with  the  pro- 
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eeedlng  wltb  tlils  poaBlbinty  In  view.  Conrta 
in  thlB  proceeding  cannot  take  property  from 
one  and  give  It  to  tbe  aOaex.  Tha  oaiy  duty 
whlcb  the  court  can  enforce  Is  maintenance, 
and  Cor  this  purpose  It  can  only  deal  vitb  the 
Incomes  of  the  parties,  having  no  power  to 
compel  eiUwr  to  labor  for  the  other;  nor 
shonld  the  court  direst  either  of  the  oorpos 
of  bla  estate,  ^le  dnty  of  the  husband  to 
provide  for  the  wife  Is  a  public  and  moral 
dnty.  as  well  as  a  duty  by  contract  The 
amount  of  the  alimony  Is  measured  by  the 
means  of  the  husband,  and  the  position  of 
tbe  partlee  In  lUe;  but  thla  must  not  go 
beyond  the  hiuband's  means.  The  necessity 
of  the  maintenance  in  this  case  Is  increased, 
because  of  the  fact  ttiat  the  wife  Is  required 
to  aiqiport  two  of  the  children,  which  ar> 
rangement  seans  to  have  been  contemplat* 
ed  by  the  parties  wboi  the  separation  took 
plac&  The  allowance  In  a  case  like  this, 
ought  not  to  be  a  find  or  permanent  amount. 
It  should  always  be  left  open,  that  It  may 
be  Increased  or  diminished  as  the  circum- 
stances  or  necessltleB  may  change."  160  Ala. 
575,  576,  40  South.  446,  447,  135  Am.  8t  Bep. 
110.  **It  Is  made  to  appear  that  the  suit 
is  wholly  the  fault  of  the  husband,  whatever 
may  be  tbe  fault  of  both  as  to  the  separation, 
Into  which  latter  question  we  do  not  Inquire. 
Had  be  performed  his  agreeffleat  which  he 
made  with  her,  *  *  *  as  he  should  have 
done,  tbe  bill  would  not  have  been  filed,  or. 
if  filed,  would  not  have  shown  the  wife  en- 
titled to  relief,  and  would  have  been  dis- 
missed, at  her  costs."  160  Ala.  677,  49  South. 
447,  135  Am.  St  Rep.  110. 

The  equity  and  the  sufficiency  of  the  bill 
In  Clisby's  Case  were  thoroughly  tested  on 
three  appeals  to  this  court,  and  by  thla 
court  sustained.  We  find  no  merit  In  any 
of  the  special  grounds  of  demurrer,  assigned 
to  this  bill,  not  heretofore  passed  upon  by 
this  court. 

[21  Tbe  bill  sufficiently  shows  that  com- 
plainant has  compiled  with  her  part  of  the 
agreement  set  up.  It  Is  true  it  does  not  show 
that  she  has  Joined  with  her  husband  in 
the  execution  of  conveyances,  as  she  stipu- 
lated to  do;  but  It  is  also  true  that  It  Is 
not  shown  that  she  has  ever  had  the  oppor- 
unlty  of  so  doing,  and,  of  course,  there  rests 
upon  her  no  duty  so  to  do,  until  thereto  re- 
quested by  her  husband. 

[I]  If  she  has  been  so  requested,  and  has 
refused,  this  should  be  set  up  In  a  plea  or 
answer,  and  not  by  demurrer.  The  bill 
amply  alleges  facts  suffldoit  to  show  that 
the  complainant  la  entitled  to  the  relief  pray- 
ed against  the  defendant,  and  Is  not  subject 
to  any  of  tbe  grounds  of  demurrer  interpos- 
ed or  urged  on  this  appeal. 

The  decree  of  the  chancellor,  overruling  the 
demurrer  to  the  bill,  was  proper,  and  is 
hereby  affirmed. 

Affirmed.  All  the  Justices  concur,  save 
DOWDELIi,  G.  J.,  not  sitting. 


MONTDYAUX)  MININO  CO.  v.  80DTHBBN 

MINERAL  LAND  GO. 
(Suprente  Court  of  Alabama.   Jan.  80,  1012.) 

1.  ADVSBSi  Possession  (|  100*)— Exikht  or 
Possession  —  GoLoa  of  Title  —  Goksteuo- 
TiVE  Possession  Undek  Deed. 

Where  one  enters  upon  land  under  a  deed 
or  color  of  title,  improTemeut  of  a  portion  of  it 
will  usually  be  construed  as  poBaession  of  the 
whole  coextensive  with  the  boundaries  describ- 
ed in  the  written  instrumeut  under  which  he 
claims  title,  if  there  be  no  antagonistic  posses- 
sion; and  this  is  particularly  true  where  the 
person  so  enterlDg  makes  a  notorious  claim  to 
the  whole  by  an;  acts  suitably  asserting  his 
claim  of  ownership. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  iS  647-674;  Dec.  Dig. 
i  100.»] 

2.  Advbbse  Possession  (|  100*)— Extent  or 
Possession— GoLOB  of  Titlb— Possession 

BT  FUBOHUEB  EBOK  TENOOB  WIXEOUT  TI- 

TUE. 

Where  a  vmdor  conveys  two  separate  and 
distinct  tracts  of  land  to  only  one  of  which  he 

has  title,  an  entry  upon  and  occupancy  of  that 
tract  to  which  his  title  is  good  will  not,  with- 
out more,  operate  as  a  disseisin  of  the  owner 
of  the  othM  tract  to  which  the  vendor  had  no 
titie. 

[iid.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  ||  547-574;  Dec.  Dig. 
»  100.*) 

8.  Adtebsb  Pobbession  (S  116*) — Questions' 

FOB  JTJEY  in  GeNEBAI.. 

On  the  evidence  in  a  suit  to  quiet  title, 
/leld,  that  the  question  of  defendant  s  adverse 

fiOBseasion  of  the  land  was  a  question  for  the 
ary. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Gent.  Dig.  IS  691-701;  Dec.  Dig. 
S  115.*] 

Appeal  from  Shelby  County  Court;  W.  B. 
Browne,  Special  Judge. 

Ejectment  by  the  Southern  Mineral  Mining 
Company  against  tbe  Montevallo  Mining 
Company.  Judgmmt  for  plaintlfl,  and  de- 
f^dant  appeals.   Reversed  and  remanded. 

A.  Latady,  for  appellant.  McMillan  & 
Haynes  and  Thetford  ft  Mackenzie,  for  ap- 
pellea 

DOWDELIi,  C.  J.  This  la  a  common-law 
action  In  ejectment  by  the  Southern  Mineral 
Land  Company,  appellee  here,  against  the 
Montevallo  Mining  Company,  appellant,  to 
recover  the  possession  of  a  40-acre  tract  of 
land,  namely,  the  S.  W.  ^  of  the  S.  E.  ^ 
of  section  12,  township  22  S.,  range  4  W., 
in  Shelby  county.  The  defendant,  entering 
Into  the  consent  rule,  pleaded  not  guilty,  and 
also  the  statute  of  limitations  of  10  years,  ' 
setting  up  adverse  possession  under  color  of 
title.  The  plaintiff  Introduced  In  evidence  a 
complete  chain  of  paper  title  from  the  gov- 
ernment down  to  Itself,  and  upon  this  evi- 
dence alone  rested  its  case,  maklt^  no  pre- 
tense of  actual  possession  In  It  or  In  any 
of  Its  predecessors  In  grant,  but  relying  up- 
on constructive  possession  under  its  legal 
titie. 

For  the  purpose  of  showing  color  of  title. 
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the  defendant  Introdaced  In  evidence  deeds 
embracing  proximately  1,400  acres  which  In- 
cluded the  40-acre  tract  or  snbdlTlslon  In 
dispute^  The  different  tracts  consUtntli^ 
the  1,400  acres,  Including  the  particular  40 
shown  In  the  color  of  title,  were  contiguous. 
The  deeds  Introduced  in  evidence  b7  the  de- 
fendant formed  a  connected  chain  reaching 
back  as  far  as  the  year  1857.  The  defend- 
ant did  not  deny  the  superior  paper  title  of 
the  plaintiff,  but  sought  to  show  in  connec- 
tion with  the  color  of  title  offered  adverse 
possession  for  the  period  necessary  to  consti- 
tute a  bar  to  plaintiffs  right  of  recovery. 
On  the  conclaaion  of  all  of  the  evidence,  the 
trial  court,  at  the  request  of  the  plaintiff 
in  writing,  gave  the  general  affirmative 
charge  to  find  for  the  plaintiff.  The  givli^ 
of  this  charge  constltntea  the  only  assign- 
ment of  error  on  this  appeaL  The  plaintiff 
made  no  pretense  of  ever  having  bad  actual 
possession  of  the  land,  bat,  as  already  stat- 
ed, relied  on  its  legal  title  and  constructive 
possession  that  the  l^al  title  draws  to  It 
The  defendant  and  its  predecessors  in  grant 
had  actual  possession  of  the  other  lands  con- 
stituting the  l,40a4cre  tract  described  in 
the  deed  offered  as  color  of  title  to  the  40- 
acre  tract  in  dispute,  and  operated  an  ore 
mine  on  a  portion  of  the  lands  described,  out- 
side of  the  particular  40. 

The  question  presented  is  that  of  a  ven- 
dor conveying  by  single  deed  two  distinct 
tracts  of  land,  to  one  of  which  he  has  the 
legal  title,  and  to  the  other  he  has  not  the 
legal  title,  and  how  far  and  to  what  extent 
actual  possession  by  the  vendee  under  the 
deed  of  the  tract  to  which  the  vendor  had 
the  legal  title  may  be  extended  to  the  other 
tract  described  in  the  deed  to  which  he  bad 
no  legal  title. 

[1,2]  This  question  was  under  considera- 
tion in  the  case  of  Woods  t.  Montevallo  Ck>al 
&  Transportation  Co.,  84  Ala.  &60,  3  South. 
475,  6  Am.  St  Bep.  393,  where  it  was  said 
by  this  court  (speaking  through  Somenrllle, 
J.):  "How  far  color  of  title  to  the  land,  ac- 
companied by  actual  occupancy  of  a  part,  will 
extend  the  occupant's  possession  constructive- 
ly to  the  whole  tract  Included  In  the  deed, 
is  not  definitely  settied,  and,  we  may  add.  Is 
a  subject  full  of  difficulty.  The  general  rule 
la  that  where  one  enters  upon  a  tract  of 
land,  with  a  deed  or  color  of  tltie  to  it,  his 
actual  occupation  and  Improvement  of  a 
portion  of  it  will  usually  be  construed  as  a 
possession  of  the  whole,  coextensive  with 
the  boundaries  described  in  the  written  in- 
strument under  which  he  claims  tiUe,  It 
there  be  no  antagonistic  possession.  Burks 
V.  Mltdiell,  78  Ala.  and  cases  dted;  Far- 
ley V.  Smith,  SO  Ala.  88.  Particularly  la 
thla  true  where  the  person  so  entering  makes 
a  notorious  claim  to  the  whole  by  any  acts 
suitably  asserting  his  daim  of  ownership. 
Crowell  V.  Bebee,  10  Vt  S3,  88  Am.  Dec. 
172.  "The  authorities  limit  the  application 
of  this  rule  by  the  further  principle  that, 


where  the  v«idor  conv^  two  separate  and 
distinct  tracts  of  land,  to  only  one  of  which 
he  has  tltie,  an  entry  upon  and  occupancy  of 
that  tract  of  which  his  title  is  good  will  not 
without  more  operate  as  a-  disseisin  of  the 
owner  of  the  other  tract  to  which  the  vendor 
bad  no  tiUe.  Bailey  t.  Carleton.  12  N,  H. 
0,  37  Am.  Dec.  190;  Stewart  t.  Harris.  9 
Humph.  (Tenn.)  714.  A  suffldoat  reason  for 
this,  perhaps,  Is  that  such  actual  possession 
of  the  occupant  Is  perfectly  consistent  with 
the  constructive  possession  of  the  real  own- 
er of  the  other  tract  which  the  law  attaches 
to  the  true  title,  and  does  not  therefore  per 
se  disturb  It.  Nor  Is  there  anything  In  one's 
occupation  of  his  own  land  to  which  he  has 
title  which  would  impute  notice  to  another 
that  he  claims  an  unreasonably  extepded 
possession  constructively  asserted  under  a 
paper  titie,  which  may  be  either  unrecorded, 
or,  if  recorded,  does  not  necessarily  operate 
as  notice  to  strangers.  Fenno  t.  Sayre,  3 
Ala.  458.  But  such  constructive  possession 
of  the  occupant  may,  of  course,  become  ad- 
verse by  acts  of  dominion  or  ovraershlp  prop- 
erly assorted  over  the  unoccupied  tract.  In 
the  absence,  we  repeat  of  any  actual  pos- 
session by  the  true  owner.  And  It  is  evi- 
dent that  less  notoriety  and  even  less  fre- 
quency of  such  acts  of  ownership  will  be  re- 
quired with  poss^lon  under  color  of  titie 
than  without  It  Hodges  v.  Eddy,  38  Yt 
327;  Trial  of  Tltie  to  Land  (Sedg.  A  Wait 
2d  Ed.)  I  771.  The  use  made  of  the  land 
must  be  suited  to  its  nature,  adaptability, 
and  locality.  In  a  recent  case  It  was  aald 
that  the  cutting  and  removing  timber  from 
wild  land  unfit  for  any  other  use  might 
amount  to  a  possession,  and,  if  accompanied 
by  color  of  title,  might  constitute  a  disseisin. 
ChUdress  v.  CaUoway,  76  Ala.  128,  133;  Biv- 
ers  V.  Thompson,  46  Ala.  335;  Burks  r.  Mit- 
chell, 78  Ala.  61.  In  another  case  it  was 
held,  where  the  occupant  cleared,  fenced, 
and  Improved  200  acres  of  the  tract  consist- 
ing of  1,SOO  acres,  and  paid  taxes  on  the 
whole,  cutting  trees  from  the  unlnclosed  part 
for  fencing,  firewood,  and  timber,  his  actual 
possession  of  the  part  extended  over  the 
whole  by  color  of  title  which  be  held  to  it 
Mnnro  v.  Merchant  28  N.  .7.  0.  The  doc- 
trine of  adverse  possession  rests  upon  the 
presumed  acquiescence  of  the  party  against 
whom  it  Is  held  and  such  acquiescence  again 
presumes  knowledge.  All  the  law  requires, 
therefore,  Is  that  the  possession,  or  rather 
the  acts  of  dominion  by  which  it  Is  sought 
to  be  proved,  shall  be  of  such  character  as 
may  be  reasonably  expectei  to  Inform  the 
true  ownw  of  the  tact  of  possession  and  an 
adverse  daim  of  titie.  Foulke  v.  Bond,  41 
N.  3.  lAW,  647;  Farley  v.  Smith,  80  Ala.  44. 
It  Is  suffldent  if  such  owner  has  eltbw 
knowledge  or  notice  of  such  tact  of  posses- 
sion and  claim,  which,  as  said  by  Baron 
Parke  in  May  v.  Chapman,  16  Mess.  St  Wels. 
355,  'mean  not  merely  express  notice,  but 
knowledge  or  the  means  of  knowledge  to 
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whkh  tbe  party  wUlfully  abuts  Us  eyes.' 
W«Ils  T.  Sheerer*  78  Ala.  142."  The  prlncl- 
ples  stated  in  the  cited  case  were  reaffirmed 
in  Qaary  t.  Brown,  Ala.  446,  89  South. 
3^,  and  we  have  mooted  at  lensth  from  the 
Woods  Case  twcaose  oppoaing  counsel  in 
the  case  at  bar  aeon  to  differ  In  their  nn- 
derstandlng  of  wha^  was  there  decided.  The 
conrt  In  that  case  recognised  the  llmltatlcn 
pat  upon  the  general  rule  of  extending  the 
poaaeBslon  under  color  of  tttle  to  the  bounda- 
ries described  In  the  instrument  In  cases 
wtexe  the  rendor  conveys  two  se^irate  and 
distinct  tracts  to  wljr  one  of  which  he  has 
the  legal  title. 

[S]  The  deeds  Introduced  In  erldence  by 
the  defendant  "wtthout  more"  (itaUcs  onrs) 
would  hsTe  been  Insufficient  to  have  extend- 
ed the  defendanfa  possenlon  cons^ructlrely 
to  the  404cre  tnct  In  dlqnite,  and  of  which 
the  plaintiff  had  constructive  posses^n  un- 
der its  legal  tlU^  so  aa  to  ^ect  a  disseisin 
of  the  stlaintlfr.  And,  U  this  had  been  all 
of  the  eridrace,  the  court  would  have  been 
Justified  in  giving  tibe  graeral  cha^  In  fa* 
Tor  of  the  plaintiff.  But  there  was  more. 
In  oonnecUon  with  the  deeds  introduced  by 
the  drfendant  aa  color  of  title*  there  was 
evldoice  m  tito  part  of  the  defttkdant  which 
tended  to  show  an  asserted  claim  of  own- 
er^p  by  the  defraidant  uid  Its  predecessors 
Ui  grant  tax  25  years  or  mor^  and  that  sudi 
claim  of  ownership  was  one  of  general  noto- 
riety. There  was  evidence,  also,  which  tend- 
ed to  show  acts  of  dominion  by  the  defend- 
ant and  its  predecessors  In  the  cutting  of 
ttmbtf  on  the  tract  in  dispute  for  mining 
pnrposea  on  adjacent  lands  of  the  defendant; 
SDCh  cntdnc  ot  tlmbo-  by  the  defendant  be- 
ing at  divers  timea  and  extending  over  a 
period  of  more  than  20  years.  It  was  open 
for  the  Jury  to  Infer  from  all  of  the  evidence 
that  the  land  was  only  suitable  for  timber, 
except  a  very  small  part  near  the  north  line, 
which  was  culttvated  by  one  Harris,  who  oc* 
copied  adjacent  land  under  a  lease,  and  by 
mistake  crossed  the  line  Into  the  40  in  dls* 
pate,  dearing  and  cultivating  a  taw  acres. 
Th«e  was  also  evidence  tending  to  show  that 
the  man  Harris  continued  in  this  cultivation 
Met  dSsooToy  of  the  mlatalce  In  recognl- 
tim  of  the  defendant's  claim  of  ownoshlp. 
Tb«e  was  an  absence  of  evidence  teading 
to  show  actual  possession  or  any  acta  of 
dnolnion  or  ownership  by  the  idalntUf  over 
the  land.  It  was  open  for  the  Jury  under  all 
of  the  erldoioe  to  infer  knowledge  or  notice 
by  the  ptalntUf  of  the  defendant's  asserted 
dalm  of  title,  and  ot  its  acts  of  ownership 
or  dominltm  over  the  land,  and  Its,  the  plain- 
tUTa.  acquiescence  in  the  defendant's  claim 
of  title. 

In  this  state  of  the  evidence,  under  the 
prlne^Oes  laid  down  in  Woods  v.  Hontevallo 
Co.,  sniwa,  the  question  of  advose  prases- 
aion  of  the  land  in  dispute  by  the  defendant 
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became  a  question  for  the  detemdnatUm  of 
the  Jury,  and  the  trial  court  therefore  erred 
In  giving  the  general  afOrmatlve  charge  in 
favor  of  the  plalntift.  For  tliis  error  the 
Judgment  must  be  reversed,  and  the  cause  re- 
manded. 
Bevmed  and  remanded. 

ANDEBSON,  SAYBE.  and  SOMBBVILLB, 
concur.    8D1PSON,  McCLELLAN,  and 
HATFIELD,  JJ.,  concur  hi  the  conclnsion. 


LOmSVILLB  ft  N.  B.  GO.  t.  HDTGH- 
ERSON. 

(Supreme  Court  of  Alabsma.   Jan.  9,  1912.) 

1.  Teial  (I  189*)  —  Questions  fob  Jubt  — 
Pbbemptobt  Instbuctions. 

Where  there  is  evideDce  tending  to  BUNtort 
plaintiff's  caie,  affirmatiye  charges  (or  denud* 
ant  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  H  338-341;  Dec.  Dig.  I  139.*] 

2.  Mastu  and  Sxbvart  (|  289*)— Injobies 
— contbibutobt  nlouoencb. 

Where  a  servant  was  lojored  in  opening  a 
door  on  the  top  of  a  refrigerator  car,  which 
fitted  down  so  that  it  was  even  with  the  roof 
and  only  a  chain  extended,  he  coald  not,  as  a 
matter  of  law,  be  held  eailty  of  contributory 
negligence  in  using  a  chain  to  open  the  door. 

IE3d.  Note.— For  other  cases,  see  Master  and 
^nuDt,  Gent.  Dig.  H  1069-1132;  Dec.  Dig.  | 

8.  Appui,  and  Ebbuk  (|  ]006*)— Revixw— 
Denial  op  Motion  fob  New  Tbial. 

Where  the  evidence  was  coDflictiug,  and 

Its  preponderance  depended  upon  the  credence 

given  it,  the  actim  u  a  trial  court  In  denying 

a  new  trial  will  not  be  reviewed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  ||  8948-3864;  DmT  Dig.  | 

Appeal  from  GII7  Court  of  Montgomery; 
William  H.  Thomas,  Judge. 

An  actton  by  Richard  H.  Hutcherson 
agaln^  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgmrait  for  plalntifE,  de- 
fendant appeals.  Affirmed. 

B.  T.  Goodwyn,  for  appellant  B1U«  HUI 
&  WhidnA  for  apprise. 

McGLELtAN,  J.  Action  fbr  personal  in- 
jury, by  the  servant  against  the  master  <ap- 
pellant).  The  issues  raised  by  the  two 
counts,  vis.,  1  and  6,  were  submitted  to  the 
Jury.  Both  proceeded  under  the  first  subdi- 
vision of  the  emidc^er's  liability  statute. 
Gode,  I  88ia 

[1]  The  plaintlfC  was,  when  injured,  en- 
gaged in  raising  a  ventilator  door  In  the  top 
of  a  refrigerator  car,  which  door  was  Intend- 
ed to  fit,  when  ^wn,  flush  with  the  roof 
surface  ot  the  car.  Altered  by  a  staple 
near  the  unhinged  edge  of  the  door  vras  a 
diain,  to  the  end  of  which  there  was  a  pin 
for  use  in  latching  the  door,  when  opm,  to  a 
level  corresponding  with  the  holes  In  an  up- 
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rlgbt  (from  the  car  roof)  iron  piece.  The 
first  count  described  the  defect  and  meana 
of  injury  as  follows:  *'Whlch  chain  •  *  « 
was  weak,*  Insecure,  or  otherwise  defective, 
*  ♦  •  and  while  he  [plaintiff]  had  a  hold 
of  said  chain  in  the  performance  of  Ms  duties 
as  aforesaid  said  chain  brobe  or  came  aloose. 
and  thereby  he  fell,"  etc.  The  fifth  count 
contained  this  description  of  the  defect:  "The 
door  on  the  top  of  said  car  from  which  plaln- 
tUC  fell  as  aforesaid  was  weak,  Insecure,  de- 
cayed, or  otherwise  defective,  and  aa  a  proxi- 
mate consequence  thereof  •  •  *  the  chain 
attadied  thereto  and  forming  a  part  thereof 
broke  or  came  aloose  from  said  door,**  caus- 
ing the  Injury. 

There  was  evidence,  and  inference  there- 
from, tending  to  support  material  quoted 
avonnents  of  these  coonts.  Hence  the  af- 
flxmattve  charges  requested  by  defsidant  (aj)- 
pellant)  could  not  have  been  properly  glvoi. 
The  plalntUr  testified  that  the  "chain  hrokeT'; 
that  "the  chain  was  old  and  rusty";  that 
*the  dialn  was  old  and  rusty,  and  that  It 
broke."  On  the  cross-examination  he  testified 
•*that  this  was  the  first  time  a  chain  ev&e 
broke  or  pulled  out  with  lilm."  U  a  dis- 
tinction is  to  be  taken  l>etween  the  breaking 
of  the  chain  and  the  pulling  out  of  the  c^ln. 
it  was  for  the  jory  to  determine  to  which 
theory  of  fact  they  would  give  th^  credence. 
In  ^ther  cue  the  broad  averments  that  the 
chain  "broke  or  came  aloose,"  comprehended 
the  status  shown  by  either  phase  of  the  tes- 
timony of  the  plaintiff.  Other  testimony 
tended  to  show  that  the  chain  pulled  out- 
came  loose. 

The  quoted  averments  of  count  6  also 
found  support  In  the  testimony.  It  was 
shown,  by  some  of  the  evidence,  that  the 
chain  broke  or  came  loose;  that  the  staple, 
attaching  the  chain  to  the  door,  pulled  out; 
that  one  Important  office  or  function  of  the 
chain  was  to  raise  the  door,  there  being 
no  other  means  of  getting  a  hold  of  the  door 
to  raise  it,  when  it  was  down  flush  with  the 
roof  of  the  car  or  below  the  level.  From  this 
testimony,  and  the  drcumstances  attending 
the  event,  obviously  it  was  open  to  Inference, 
at  least,  that  the  door  was  weak,  decayed. 
Insecure,  or  otherwise  defective.  Being  so, 
the  court  could  not  properly  take  the  ques- 
tions from  the  jury,  as  the  affirmative  charge 
sought  to  do. 

[2.  31  Kor  were  the  pleas  of  contributory 
negligence  conclusively  proven.  Aside  from 
any  other  consideration  in  respect  thereto, 
that  phase  of  the  testimony  tending  to  show 
that  the  chain's  office  or  function  was  to 
afford  the  means  to  lift  the  door — the  only 
means  when  it  was  flush  with  or  below  the 
roof  surface — required  the  jury's  decision  to 
be  taken.  If  the  jury  credited  this  testimony. 
It  could  not  be  said  that  the  plaintiff  was 
n^lgent  in  nslng  the  chain  to  raise  the 


door.  That  the  testimony  upffli  the  several 
Issues  was  in  conflict,  of  course,  emphasizes 
the  correctness  of,  rather  than  refutes,  the 
conclusion  that  the  material  Issues  In  the 
case  were  for  the  jury's  determination. 
There  was,  hence,  no  error  In  overruling  the 
motion  for  a  new  trial.  The  evidence  was 
In  conflict.  Its  preponderance  for  or  against 
the  several  contentions  of  the  respective  liti- 
gants depraded  upon  the  credmce  given  it 
In  such  a  case  it  cannot  be  said,  on  appeal, 
that  the  trial  court  erred  in  denying  a  new 
trial. 

We  have  treated  all  of  the  assigned  errors 
urged  in  brief  for  appellant.  Mo  error  ap- 
pearing, the  jiidpuent  Is  affirmed. 

Affirmed.  All  the  Justices  concur,  save 
DOWDELU  0.  J.,  not  sitting. 


CENTRAL  OF  GEORGIA  RT.  CO.  T. 
GROESBECK  A  AB&ISTRONG. 

(Supreme  Court  of  Alabama.    Jas.  18,  1912.) 

1.  COMltBBOB  (I  61*)— InTBBSXATE  OOIOCESCK 

—Regulation. 

Act  reb.  28,  1907  (Acts  1907,  b.  225),  im- 
posing a  penalty  on  railroad  compames  for  fail- 
ure to  deliver  freight  cars  to  prospective  ship- 
pers within  a  specified  time  after  demaod,  ta 
violative  of  Const.  U.  S.  art  1,  i  8,  providing 
that  Congress  shall  have  the  povrer  to  rebate 
commerce  among  the  several  states,  m  so 
far  as  it  may  affect  cars  which  may  be  need- 
ed in  interstate  commerce  or  may  be  used 
therein,  so  that  they  cannot  be  suppUed. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  I  61.«] 

2.  comuebcb  (i  10*)— poucb  poweb  or 

States. 

The  grant  to  Congress  of  the  power  to 
regulate  interstate  commerce,  in  the  absence 
of  action  by  Congress,  does  not  deprive  the 
states  of  their  police  povFer  to  impose  rea- 
sonable regulations  on  interstate  carriers  for 
the  protection  of  the  lives,  health,  and  safety 
of  the  people. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  S  8:  Dec  Dig.  S  10.*] 

3.  Coimxs  (j97*)—DECiBiOH— FEnEBAi.  Ques- 
tions—SupBEME  COUBT. 

A  decision  of  the  Supreme  Court  of  the 
United  States  that  a  state  statute  is  an  inter- 
ference with  interstate  commerce  is  binding 
on  the  state  courts. 

[Ed.  Note^For  other  cases,  see  Courts, 
Cent.  Dig.  H  S20-884;  Dec.  Dig.  f  d7.«] 

4.  Statutes  (S  61*)— CoifBTBUCTioir— Yalxo- 

ITT. 

Statutes  should  not  be  held  invalid,  if  there 
is  a  reasonable  doubt  as  to  their  validity. 

[Ei.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  56,  196;  Dec.  Dig.  i  61.*] 

Certified  Question  from  Court  of  Appeals. 

Action  by  Groesbeck  ft  Armstrong  against 
the  Central  of  Georgia  Railway  Company. 
From  a  judgment  for  plaintiff,  defoidant  ap- 
pealed to  the  Court  of  Appeal  which  certi- 
fied a  question  to  the  Siqwmm  Court.  Ques- 
tion answered. 

See,  also,  57  South.  882. 
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Stelnw.  Cmm  ft  WeO,  for  appellant  R.  D. 
Crawford,  for  appellee. 

MAYFIEI/D,  J.  [1]  The  Coart  of  Appeals 
hare  submitted  or  referred  to  us  the  follow- 
lug  constitutional  questioa: 

"Vndtf  the  provisions  of  the  statute  (Act 
approved  April  18,  1911  [Acts  leu,  p.  449]  S 
1),  the  following  question  Is  heret>y  submit- 
ted to  the  Supreme  Court  for  determination: 

"Are  the  provisions  of  the  act  of  the  Leg- 
islature of  Alabama  approved  February  28, 
1907  (Acts  1907,  p.  22S).  providing  a  penalty 
to  be  imposed  on  railroad  companies  for  fail- 
ure to  deliver  freight  cars  to  prospective 
shippers  within  a  specified  time  after  demand 
made,  violative  of  or  in  conflict  with  that 
clause  of  the  Constitution  of  the  United 
States  which  provides  that  'Congress  shall 
have  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states,* 
etc  (Const.  U.  S.  i  8,  art  1),  or  that  provi- 
sion of  the  Constitution  of  the  United  Statee 
which  provides  that  no  person  shall  be  de- 
prived of  property  without  due  process  of  law 
(Const  U.  S.  art.  14  [fourteenth  amendment] 

f  i)r 

We  answer  that  so  much  of  the  provisions 
of  the  act  In  question  as  imposes  a  penalty 
on  railroad  companies  for  failure  to  deliver 
freight  cars  to  prospective  shippers  within  a 
specified  time  after  demand  made  is,  under 
the  decisions  of  the  Supreme  Court  of  the 
United  States  (which,  of  course,  control  us  in 
this  decision),  violative  of  section  8,  art  1,  of 
the  Constitution  of  the  United  States. 

[21  The  states  possess  the  power  to  pro- 
tect the  public  health,  the  public  morals,  and 
public  safety  by  any  legislation,  appropriate 
to  those  ends,  which  does  not  encroach  upon 
any  rights  guaranteed  by  the  national  and 
state  Constitutions.  The  mere  grant  to  Con- 
^ess  of  the  power  to  regulate  interstate 
commerce  did  not  of  itself  and  without  leg- 
islation on  the  part  of  Congress,  Impair  the 
right  or  authority  of  the  states  to  establish 
such  reasonable  regulations  as  were  appro- 
priate for  the  protection  of  the  health,  the 
lives,  and  the  safety  of  the  people.  The  po- 
lice powers  of  the  state,  as  great  and  broad 
as  they  are,  cannot  be  exercised,  as  the  Su- 
preme Court  of  the  United  States  has  often 
decided,  in  regard  to  a  subject  which  has 
been  exclusively  confided  to  Congress  by  the 
Constitution  of  the  United  States.  If  a  state 
statute  invades  the  domain  of  legislation 
which  thus  belongs  by  virtue  of  the  national 
Constitution  to  Congress,  it  Is  void,  no  mat- 
ter under  what  class  of  powers  It  may  fbll, 
nor  how  closely  allied  it  may  be  to  powers 
conceded  to  belong  to  the  states.  Henderson 
T.  New  York,  92  U.  S.  271.  23  L.  Ed.  543: 
Smith  T.  Turner,  7  How.  408,  12  L.  Ed.  702; 
Hannibal  v.  Husen,  95  U.  S.  473.  24  L.  Sd. 
527;  Brennan  v.  Titusville,  153  U.  S.  209,  14 
Sup.  Ct  829.  38  L.  Ed.  719. 

m  And  what  la  and  what  la  not  an  intar- 
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ference  with  or  regulation  of  interstate  otun- 
merce  is  a  question  for  the  final  dedalon  of 
the  Supreme  Court  of  the  United  Statea,  and 
as  to  which  state  courts  must  yield.  The 
Supreme  Court  of  the  United  States,  In  the 
case  of  Housttm  ft  Texas  Coitral  Railroad 
Co.  T.  Mayes,  201  XT.  S.  321,  26  Sup.  Ct.  491, 
50  L.  Ed.  772,  has  construed  a  Texaa  statute 
very  mudi  like  the  one  In  question,  and  hdd 
that  It  was  void,  because  In  Ti<^tlon  of  the 
commerce  clause  of  the  federal  Constitution. 
The  headnotes  to  that  case  read  as  follows: 
"An  absolute  reqniremrat  that  a  railroad 
engaged  in  interstate  commerce  shall  fur- 
nish a  certain  number  of  cars  on  a  specified 
day  to  transport  merchandise  to  another 
state,  regardless  of  every  other  consideration 
except  strikes  and  other  public  calamities, 
transcends  the  police  power  of  the  states 
and  amounts  to  a  burden  upon  Interstate 
commerce;  and  articles  4497-6000,  Rev.  Stat 
Texas,  being  such  a  requirement,  are,  when 
applied  to  Interstate  commerce  shipments, 
void  as  a  violation  of  the  commerce  dause 
of  the  federal  Constitution. 

"Such  a  regulation  cannot  t>e  sustained  as 
to  interstate  commerce  shipments  as  an  ex- 
ercise of  the  police  power  of  the  state." 

It  was  also  held  in  that  case  that  until 
Congress  had  passed  laws  regulating  Inter- 
state commerce,  the  state  could  pass  reason- 
able laws  as  to  such  subject ;  but  since  Con- 
gress had  passed  laws  in  minute  detail  upon 
the  subject  the  statea  were  no  longer  entitled 
to  exercise  the  power.  The  court  however, 
in  striking  down  the  Texas  statute,  said, 
among  other  things:  "While  there  Is  much 
to  be  said  in  favor  of  laws  compelling  rail- 
roads to  furnish  adequate  facilities  for  the 
transportation  of  both  freight  and  passen- 
gers, and  to  regulate  the  general  subject  of 
speed,  length  and  frequency  of  stops,  for  the 
heating,  lighting,  and  ventilation  of  passen- 
ger cars,  the  furnishing  of  feed  and  water 
to  cattle  and  other  live  stock,  we  think  an 
absolute  requirement  that  a  railroad  shall 
furnish  a  certain  number  of  cars  at  a  speci- 
fied day,  regardless  of  every  other  considera- 
tion except  strikes  and  other  public  calami- 
ties, transcends  the  police  power  of  the  state 
and  amounts  to  a  burden  upon  interstate 
commerce.  It  makes  no  exception  In  cases 
of  a  sudden  congestion  of  traffic,  an  Inability 
to  furnish  cars  by  reason  of  their  temporary 
and  unavoidable  detention  in  other  states,  or 
In  other  places  within  the  same  state.  It 
makes  no  allowance  for  interference  of  traf- 
fic occasioned  by  wrecks  or  other  accidents 
upon  the  same  or  other  roads,  involving  a 
detention  of  traffic,  the  breaking  of  bridges, 
accidental  Area,  washouts,  or  other  unavoid- 
able consequences  of  heavy  weather."  "While 
railroad  companies  may  be  bound  to  furnish 
BUfficiMit  cars  for  their  usual  and  ordinary 
truffle,  cases  will  inevitably  arise  where  by 
reason  of  an  unexpected  turn  in  the  market, 
a  «reat  public  gathning,  or  an  unforesew 
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rush  of  traTel,  a  pressure  npon  the  road  for 
tranaportation  facUitlea  may  arise,  which 
good  maDasement  and  a  desire  to  folflU  all 
Its  legal  requirements  cannot  provide  for, 
and  against  which  the  statute  in  question 
makes  no  allowance."  This  decision  has 
been  followed  In  a  number  of  cases,  and 
statutes  and  regulations  of  railroad  business, 
similar  to  the  Texas  statute,  hare  been 
stricken  down.  See  Southern  By.  Go.  v. 
Commonwealth,  107  Va.  771,  60  S.  E.  70.  17 
L.  R.  A.  (N.  S.)  S64;  McNeiU  v.  Southern 
R.  Co.,  202  U.  S.  543,  26  Sup.  Ct  722,  50  L. 
Ed.  1142;  St  Louis,  I.  M.  &  S.  B.  Co.  t. 
Hampton  (G.  C.)  162  Fed.  693. 

[4]  We  are  tmable  to  see  bow  the  statute 
in  question  can  stand,  under  the  rules  of 
law  announced  by  the  Supreme  Court  of  the 
United  States  and  above  quoted.  Recog- 
nizing the  rule  of  construction,  that  statutes 
should  never  be  stricken  down  by  courts,  if 
there  Is  a  reasonable  doubt  as  to  their  validi- 
ty, we  have  endeavored  to  distinguish  this 
statute  from  the  Texas  statute  condemned 
in  the  above  case;  but  wa  have  been  unable 

to  do  M. 


CENTRAL  OF  GEORGIA  BY.  CO.  T. 
GBOESBECE  &  ARMSTRONG. 
(Court  of  Appeals  of  Alabama.   Jan.  10,  1912.) 

Appeal  from  Circuit  Court,  Hooaton  Coun- 
ty; H.  A.  Fearce,  Judge. 

Action  by  Groeebeck  &  Armstrong  against 
the  Central  of  Georgia  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reveraed  and  remanded.  Is  obedience 
to  the  opinion  of  the  Supreme  Court  (57 
South.  880)  on  certified  question. 

Steiner,  Cmm  ft  Weil,  for  appellant  R.  D. 
Crawford,  for  appellee. 

PELHAM,  J.  Appellee,  who  was  engaged  in 
shipping  lumber  in  car  load  lots,  instituted  this 
suit  In  the  court  below  to  recover  of  appellant, 
a  common  carrier,  the  penalbr  provided  by  an 
act  of  the  Legislature  of  Aiabama  approved 
February  28,  1907  (Acts  1907,  p.  226),  for 
failure,  oiton  demand  made,  to  furnish  freixbt 
cars  to  prospective  shippers  wltbin  a  specified 
time,  ^e  complaint  is  Insed  squarely  on 
the  act  of  the  Legislature  above  referred  to, 
and  seeks  only  to  recover  the  penalty  provided 
by  it  for  failure  to  comply  with  its  provisioos. 
Tbt  defendant  common  carrier  demurred  to 
the  complaint  and  assigned  aa  ground  of  de- 
murrer, among  others,  that  the  penalty  provi- 
sion of  the  act  in  question,  on  which  the  plaln- 
tiif  based  Its  cause  of  action  and  right  to  re- 
cover the  stipulated  penalty,  la  unconstitutional 
and  void,  in  that  It  violates  section  8  of  arti- 
cle 1  of  the  Constitution  of  the  United  States, 
which  grants  to  Congress  the  power  to  regulate 
commerce  among  the  several  states. 
'  Under  the  provisions  of  the  statute  regulat- 
ing the  consideration  of  appeals  by  this  court 
approved  April  18,  1911  (Acts  1911,  p.  449,  1 
1),  the  question  raised  by  the  defendant's 
demurrer  to  the  plaintiff's  complaint  as  above 
set  forth,  going  to  the  constitutionality  of  the 

Jro^ons  of  the  act  approved  Februaiy  28, 
907,  penalising  railroad  companlea  for  failure 
to  furnish  cars  to  a  prospective  shipper,  was 


submitted  by  this  court  to  the  Supreme  Court 
of  Alabama  for  determination.  On  the  sub- 
mission the  Supreme  Court  held  thaf'so  much 
of  the  provisions  of  the  act  in  question  as  im- 
poses a  penalty  on  railroad  companies  for  fail- 
ure to  deliver  freight  cars  to  prospective  ship- 
pers within  a  specified  time  after  demand  made 
is,  under  the  decisions  of  the  Supreme  Court  of 
the  United  States  (wliich,  of  course,  control  us 
iu  this  decision),  violative  of  section  8,  article 
1,  of  the  Constitution  of  the  United  States.** 
C.  of  O.  Ry.  Go.  V.  Groesbeck  ft  Armstrong 
(Ala.  Sup.,  present  term)  57  South.  380.  The 
provisions  of  the  statute  in  question  imposing 
a  Density  being  unconstitutional  and  void,  it 
follows  that  the  trial  court  was  in  error  la 
overruling  the  defendant's  demurrera  to  the 
plaintiff's  complaint 
Reversed  and  remanded. 


BLAIR  V.  RIDDLE. 
(Court  of  Appeals  of  Alabama.   Jan.  18,  1912.) 

1.  BaILUBNT  (S  16*)— OonVEBSXON  BT  Baxlbb 

—Acts  Cokstitutiwo. 

A  bailee  who  refused  to  deliver  the  goods 
to  the  bailor  or  to  a  buyer  from  him,  and  who 
did  not  deliver  them  to  any  one  having  a 
superior  right,  could  not  question  bailor's  right 
to  dispose  of  the  gooda,  and  relieve  himself 
of  liability  for  conversion. 

[Ed.  Note.r— For  other  cases,  see  Bailment, 
Cent  Dig.  U  64-74;  Dee.  Dig.  {  16,*] 

2.  Troteb  and  CoirvEBSioir  A  84*)— Pi2AD- 
iNQs  —  Issues  —  Paoor  —  vabiakob  —  "On 

OB  About." 

There  is  no  variance  between  a  complaint 
in  trover  alleging  that  the  .conversion  occur- 
red on  or  about  October  ISth  and  the  proof 
that  it  occurred  on  October  2l8t  (citing  6 
Words  and  Phrasea,  p.  4966). 

LEd.  Note. — For  other  cases,  see  Trover  and 
Conversion.  Gent  Dig.  S  214;  Dec.  Dig.  | 
34.*] 

8.  Tbotib  and  Convkbsion  (I  46*)— Meas- 
ure or  Dakaobs. 

The  measure  of  damages  for  conversion 
is  the  value  of  the  property  at  the  time  of 
the  conversion  with  interest;  but,  where  the 
evidence  shows  fluctuations  in  value  after  the 
conversion,  the  jury  ia  their  discretion  may  fix 
the  value  at  a  higher  or  the  highest  price  at- 
tained since  the  conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Gent.  IMg.  |  263;  Dec  Dig.  S 
46.*] 

4.  Appeaz.  and  Ebbob  (I  1171*)— Tbiviax. 
Erboes  —  Ebboneoub     InBiBucnoKs  — 

AlfOCNT  OF  VEBDICT. 

Where  the  verdict  in  trover  either  repre- 
sented the  finding  of  the  highest  value  of  the 
property  since  the  conversion  without  any  in- 
terest or  represented  a  lower  valuation  with 
interest  thereon,  the  error,  if  any,  iu  allowing 
interest  from  the  date  of  the  conversion  on  a 
lilgher  valuation  on  a  subsequent  date,  aa 
authorised  by  an  instruction,  did  not  justify  a 
reversal;  the  enhancement  of  the  verAct  as  a 
result  of  the  error  being  trivial  in  amount. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fS  4646-4564;  Dec.  Dig.  | 
U7i.*] 

Appeal  from  Circuit  Court  Coosa  County ; 
H.  P.  Merrltt  Special  Judge. 

Action  by  D.  H.  Riddle  asftbut  Geoise 
Blair.  From  a  Judgment  for  plainUtr,  de- 
fendant a{n;>ealB.  Affirmed. 
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Laitoy  ft  Brldses  and  Wbltaon  &  Harri- 
■on,  for  appellaat.  Blddle^  BUia^  Biddle  ft 
Frrott,  tm  anteHea. 

WALKER,  P.  J.  Many  of  the  proposlUons 
advanced  In  b^alf  of  the  appellant  tutre 
been  disposed  of  adversely  to  him  by  the 
rallngB  on  the  former  appeals.  Biddle  v. 
Blair.  148  Ala.  481,  42  South.  560;  Riddle  T. 
Blair.  163  Ala.  814,  61  South.  14. 

[1]  The  evidcmce  without  conflict  showed 
that  Tom  Dawson  was  the  bailor  of  the  cot- 
ton seed  alleged  to  have  been  converted; 
that  whatever  right  he  bad  to  it  was  ac- 
quired by  the  plaintiff  (the  appellee);  and 
that  the  defendant,  the  bailee,  refused  to 
deliver  it  on  the  plaintilTB  order.  There  was 
DO  evidence  tending  to  show  tliat  the  defoid* 
ant  delivered  the  seed  to  any  one  having  a 
right  to  it  superior  to  that  of  the  bailor  or 
Us  vendee.  In  view  of  these  facts,  under 
the  formw  rulings  in  the  case,  the  defendant 
was  In  no  position  to  question  the  bailor's 
right  to  ;nake  disposition  of  the  property. 

[2]  One  of  the  counts  of  the  complaint  al- 
leged that  the  c<mverslon  was  "on  or  about 
the  ISth  day  of  October,  ia04."  There  was 
evidence  tending  to  prove  that  the  conver- 
sion took  place  on  the  21at  day  of  October. 
1904.  The  allegation  as  to  time  was  some- 
what indeflnlte  and  uncertain,  and  it  cannot 
be  said  that  there  was  a  variance  between  it 
and  the  evidence  on  the  subject  6  Words 
and  Phrases,  p.  4866.  Tlie  court  was  not  In 
error  in  .glviug  the  affirmative  charge  re> 
quested  by  the  plaintiff. 

[3]  In  trover  ordinarily  the  measure  of 
damages  Is  the  value  of  the  property  at  the 
time  of  the  conversion  with  interest;  but. 
if  the  evidence  shows  fluctuation  in  value 
after  the  conversion,  the  Jury,  in  their  dis- 
cretion, may  flx  the  value  at  a  higher  or  the 
highest  price  attained  since  the  date  of  the 
conversion.  Byan  et  aL  v.  Yoang,  147  Ala. 
660,  41  South.  954. 

[4]  It  Is  questlonaUe  whether  the  written 
charge  as  to  the  measure  of  damages  which 
was  given  at  the  request  of  the  plaintiff  im- 
ports anything  more  than  the  propositions 
Just  stated.  But,  If  It  may  be  construed  as 
asaertliUE  or  Involving  the  proposition  that 
the  Jury  oonld  award  the  highest  value  with 
interest  from  the  date  of  the  conversion  on 
the  amount  so  ascertained,  and  If  the  Incor- 
rectness of  that  proposition  is  assumed,  still 
the  record  shows  that  the  defendant  could 
not  have  suffered  such  Injury  as  a  result  of 
the  giving  of  that  charge  as  to  constitute  it 
a  gronnd  of  reversal.  The  verdict,  wlicn  con- 
sidered in  the  light  of  the  evidence,  proves 
that,  If  the  Jury  ascertained  Its  amount  by 
fixing  a  value  on  the  converted  property  as 
of  a  date  subsequent  to  the  conversion  and 
adding  Interest  on  that  amount  from  the 
date  of  the  ccmverslon,  the  difference  between 
the  item  of  Interest  added  to  the  valuation 
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adopted  by  the  Jury  to  make  the  amount  of 
the  verdict  and  what  tliat  it^  would  have 
been  if  it  had  been  based  on  the  value  of  the 
property  at  the  time  of  the  conversion  could 
not  have  amounted  to  aa  much  as  three  dol- 
lars. The  amount  of  the  verdict  indicates 
that  It  represoited  the  Jury's  finding  of  the 
highest  valne  of  the  property  since  the  date 
of  the  conversion,  without  any  allowance  of 
Interest ;  but  If  it  represented  a  lower  valu- 
atlon  ot  the  property  with  interest  on  thst 
valuation  added,  and  if  it  was  error  to  allow 
Interest  from  the  date  of  the  conversion  on 
a  higher  valuation  as  of  a  subsequent  date, 
yet  the  oihancement  of  the  verdict  as  the 
result  of  that  error  In  imtruction  was  too 
trivial  In  amount  to  Justify  a  reversal.  San- 
ford  V.  Richardaon,  1  Ala.  182;  8  Cya  446. 
Affirmed. 


HADNOT  et  aL  v.  STATE. 
(Court  of  Appeals  of  Alabama.    Jan.  16,  1012. 
Rehearing  Denied  Feb.  1,  1012.) 

1.  WiTKisaBs  J  268*)— TBAiuno  of  Hniuir 
Beihos  bt  AA.IKID  Doos— Gaoss-BXAia- 

NATION. 

Wbere  evidence  of  the  tralUnr  of  accased 
by  doM  trained  to  track  hnman  beings  was  ad- 
mitted, accused  must  be  given  the  fullest  op- 
portunities by  eross-examiDation  to  Inquire  in- 
to the  breedmg  and  testing  of  the  doga  which 
have  a  proximate  tendency  to  shed  light  on 
the  qnestion  of  the  valoe  as  evidence  of  the 
conduct  of  the  dogs. 

[Eid.  Note.— For  other  cases,  see  WEtnesses, 
Cent.  Dig.  SS  031-948;  Dec.  Dig.  S  268.*] 

2.  WlTinEBBXS  (I  268*>— TRAILXITO  of  HUICAN 

BBinos  BT  TauKXO  Doas— CBOsa-E^CAKX- 

BATION. 

Where  a  state's  witness  testified  on  direct 
examination  as  to  the  circumstances  of  dogs 
trailing  accused,  questions  on  cross-examina' 
tion  as  to  whether  the  witness  remembered 
that  he  had  a  man  charged  with  resisting  ar- 
rest, and  whether  the  dogs  were  ever  known  to 
quit  the  trail  and  hunt  rabbits,  were  properly 
excluded  because  failing  to  limit  the  capadty 
of  the  dogs  as  trailers  at  the  time  they  were 
used  to  furnisb  evidence  against  aecnsed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  »  931-038;  Dec.  Dig.  |  26&*] 

3.  Cbiuinal  Law  (|  8S4*)— UviDBircB— Ad- 

UIBSIBUJTT. 

Evidence  may  be  excluded  when  it  is  such 
as  to  furnish  a  basis  for  nothing  more  than 
mere  conjectare  or  remote  inferences  in  refer- 
ence to  the  transaction  in  issae. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1  848;  Dec  Dig.  |  884.*] 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

James  Hadnot  and  another  were  convict- 
ed of  crime,  and  they  appealed.  Affirmed. 

Mark  D.  Brainard  and  Eugene  Ballard,  for 
appellants.  R.  a  BrldceU,  Atty.  GeiL,  and 
W.  L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1]  When  evidence  of  the 
trailing  of  the  defendant  In  a  criminal  case 
by  dogs  trained  to  track  human  beings  has 
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been  admitted  against  him,  he  i^ould  have 
the  fullest  opportunity  by  croBs^amliiatlon 
to  Inquire  Into  the  breeding  and  testing  of 
the  dogs,  and  Into  any  tacts  or  drcnmstanc- 
es  tending  to  show  that,  by  reason  of  their 
onrellabiUty,  or  of  their  lack  of  proper  train- 
ing, Hie  Incriminating  ralue  of  the  evidence 
was  Impaired.  Richardson  t.  State,  140 
46,  41  South.  82.  But  the  facts  or  dicnm- 
Btances  so  sought  to  be  brought  out  mast  be 
such  as  would  hare  a  proximate  tendency  to 
shed  light  upon  the  question  of  the  value  as 
evidence  of  the  conduct  of  Qie  dogs  on  the 
occasion  wtdA  is  the  subject  of  inrestlgatlon. 
Simpson  T.  State,  111  Ala.  6,  20  South.  672. 

[2]  In  the  present  case  a  witness  for  the 
state,  who  bad  testified  as  to  the  circum- 
stances of  dogs  trailing  the  defendants,  was, 
on  bis  cross-examination,  asked  two  ques- 
tions: (1)  If  be  remembered  that  he  had  a 
man  charged  with  resisting  arrest,  a  n^^^ 
boy;  and  (2)  If  these  dogs  were  ever  known 
to  quit  the  trail  and  bunt  rabbits.  An  ex- 
ception vras  resorred  to  the  action  of  the 
court  In  sustaining  an  objection  to  each  of 
these  questions.  Neither  of  the  questions 
necessarily  suggested  that  the  answer  to  it 
might  have  a  logical  tendeilcy  to  prove  that 
at  the  time  of  the  occurrence  under  investi- 
gation the  dogs  had  not  been  properly  train- 
ed to  trail  human  beings,  or  that  at  that 
time  th^  were  unreliable  for  that  purpose. 
The  purpose  of  the  questions  may  have  been 
to  elldt  evidence  of  the  behavior  of  the  dogs 
when  they  were  Immature  and  before  they 
bad  been  trained  or  tested.  The  fact  that  on 
some  occasion  long  before  the  date  of  the 
one  In  question,  and  before  the  dogs  had  had 
any  training,  they  quit  the  trail  of  a  man 
or  boy  and  bauted  rabbits,  could  not  reason- 
ably tend  to  rebut  evidence  tending  to  prove 
that  at  the  time  they  trailed  the  defendants 
'  they  had  been  properly  trained  and  tested 
and  could  be  relied  upon  persistently  to  trail 
a  person  upon  jvhose  track  they  had  been 
put  Conceding  that  it  la  permissible  In  such 
a  case  for  the  conduct  of  the  dogs  on  other 
occasions  to  be  Inquired  about  for  the  pur- 
pose of  showing  their  capacity  or  lack  of  ca- 
pacity to  furnish  evidence  tending  to  con- 
nect a  certain  person  with  the  commission  of 
the  oCTense  charged,  yet  certainly  the  court 
may  so  limit  the  investigation  as  to  exclude 
evidence  of  the  behavior  of  the  dogs  before 
their  capacity  In  this  respect  had  been  de- 
veloped, and  to  confine  It  to  instances  of 
their  behavior  having  a  tendency  to  illustrate 
to  what  extent,  If  any,  tbey  could  be  expect- 
ed to  keep  on  the  trail  of  a  human  being  at 
or  about  the  time  In  question.  When,  in  the 
prosecution  of  such  an  inquiry,  a  question  Is 
asked  which  on  Its  face  Indicates  that  it  may 
elicit  an  answer  referring  to  the  details  of 
the  behavior  of  the  dogs  on  an  occasion  so 
separated  in  time  from  the  one  under  Inves- 
tigation, or  under  such  dissimilar  (»nditlons 


and  lurroundlngs,  as  not  fairly  to  lUnstrate 
tbelr  traits  or  capacity  as  trailers  at  the 
time  tbey  were  used  to  furnish  evidence 
against  the  defendant  the  court  is  not  to  be 
put  In  error  tor  aosulnlng  an  objection  to 
It  Unleas  it  is  permitted  In  this  way  to  lim- 
it the  Boqw  of  Uie  inquiry,  tbe  time  of  the 
court  might  uaelesdy  be  consumed  hy  recitals 
of  Instances  of  the  behavior  of  the  dogs  on 
occasions  so  remote  In  time  from  the  one  that 
has  been  deposed  about,  or  under  conditions 
so  substantially  dIndmUar,  tbat  tbey  could 
have  but  a  remote  tendency  to  shed  light 
upon  the  question  of  the  probative  value  of 
the  evidence  so  sought  to  be  assailed. 

[8]  Evidence  may  be  exduded  whoa  it  is 
sndi  as  to  furnish  a  basis  for  nothing  more 
than  mere  conjectures  or  remote  inferences 
In  reference  to  tbe  transactimi  under  Inves- 
tigation. Wells  Amusement  Oo^  v.  Means.  S6 
South.  694.  We  are  of  opinion  that  It  was 
not  made  to  ain)ear  that  the  questions  ob- 
jected to  called  only  for  evidence  legally  rele- 
vant to  the  Issue,  and  that  the  court  can- 
not be  charged  with  error  fM  sustaining  the 
objections  to  them. 

Affirmed. 


FBAZEB  r.  'SELLERS. 

(Court  of  Appeals  of  Alabama.  Jab.  10,  1912.) 

Teovks  aito  ConnagioN  (}  9*)— Acts  Cok- 
BTiiUTrNa — Demand  and  Refusaz.. 

A  ptaiatiff,  in  detinue  for  a  mule,  obtained 
possesion  thereof  by  tbe  sheriff,  acting  nnder 
a  writ  of  seizure,  taming  it  over  to  bim.  He 
turned  it  over  to  a  tenaot  informing  him  that 
it  was  involved  in  a  lawsuit  and  was  subject 
to  redelivery.  Later  he  disndssed  the  suit,  but 
withhdd  possession  from  defendant  for  a  con- 
siderable Ume.  HM,  that  idiUndirs  act  in  ex- 
erctsing  dominion  over  the  mole  and  appro- 
priating it  to  his  owa  use  by  hiring  it  to  bis 
tenant  constituted,  as  to  defendant,  a  conver- 
sion, antiioridng  defendant  to  recover  in  tro- 
ver without  proving  a  demand  and  refusal  to 
deliver. 

[Ed.  Note^For  other  cases,  see  Trover  and 
Conversion,  Gent.  Dig.  S|  68-83;  Dec  Dig. 
6  9.»1 

Appeal  from  Circuit  Court,  Bullock  Coun- 
ty ;  Mike  Solly,  Judge. 

Actl<m  by  C  W.  SeUers  against  8.  T. 
Frazer.  From  a  Judgment  for  ptatntUt.  de- 
fendant appeals.  Affirmed. 

Norman  &  Sons  and  Tom  S.  Fraser,  tor 
appellant  Ernest  L.  Blue  and  R.  EL  L.  Cope^ 
for  appellee. 

PELEU.M,  J.  This  appeal  Is  prosecuted 
from  a  judgment  drying  appellant's  motion 
for  a  new  trial  In  a  trover  suit  brought  by 
appellee  against  appellant  in  the  circuit 
court  of  BuUo<dc  county,  claiming  damages 
for  the  conversion  of  a  mule^  in  wblch  suit 
the  appellee  aa  the  plaintiff  below  recovered 
judgment  against  the  defendant,  the  appe- 
lant here.  The  original  case  was  tried  and 
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Judgment  rendered  against  the  defendant  at 
tbe  sprlns  term  of  the  court  In  1909,  and  tbe 
motion  for  a  new  trial  was  not  beard  and 
Judgment  entered  denying  tbe  motion  until 
Febmary  7,  1911 ;  but  tbe  bill  of  exceptions 
shows  an  agreement  between  the  parties  that 
tbe  motion  was  seasonably  made  and  con- 
llnaed  from  term  to  term  until  the  term  st 
vbldi  It  was  finally  considered  and  acted 
upon.  Tbe  motion  was  heard  by  anotbra 
Judge  than  tbe  trial  Judge  who  presided  at 
the  trial  of  tbe  case,  and  the  bill  of  excep- 
tiOQB  shows  that  the  motion  was  submitted 
on  an  agreement  between  counsel  and  admis- 
sioDB  made  by  them  in  open  court  as  to  tbe 
proceedings  had  and  what  was  shown  by 
the  evidence  on  the  original  trial.  From 
these  agreements  and  admissions  as  set  out 
in  the  bill  of  exceptions,  it  appears  that  prlw 
to  tbe  Institution  of  the  trover  salt  the  appel- 
lant bad  brought  a  detinue  snit  against  ap* 
pellee  for  possession  of  tbe  mnle  wMch  at 
that  time  was  in  ap^llee's  possession.  The 
ftberitf  under  process  Issuing  In  the  detinue 
salt  seized  the  mole,  taking  it  from  tbe  pos- 
session of  appellee  and  putting  it  in  the  poe- 
sesirion  of  appdilant.  Neither  the  plalntifC  nor 
the  defendant  In  the  detinue  suit  made  bond 
to  obtain  or  retain  possession  of  the  mnle,  but 
the  sheriff  turned  It  In  tbe  appellant's  lot, 
pot  it  in  bis  custody  and  under  bla  care  and 
controL  The  appellant  took  possession  of  the 
mule,  and  two  or  tluree  days  after  It  was 
tamed  over  to  him  rented  it  to  one  of  his 
negro  tenants  and  put  it  tn  the  iKtssession  of 
the  tenant  In  "a  short  time  after  this"  (as 
recited  by  the  bill  of  exceptions  as  the  agreed 
evidence  before  tbe  court  in  the  trial  of  tbe 
trover  Buit)  the  appellant  dismissed  tbe  det- 
inue Boit,  but  did  not  return  or  offer  to  re- 
turn tlie  mule  to  tbe  defendant  in  the  detinue 
suit  From  time  to  time  the  parties,  through 
flielr  attorneys,  negotiated  for  the  return  of 
the  animal,  and  a  discasBion  was  had 
than,  repraaentinK  the  parties,  lookli^  to 
brining  a  biendly  suit  for  the  pturpoae  of 
MttUng  tbe  question  of  legal  ownership;  hut 
no  actioa  was  takoi,  and,  the  appellant  hav- 
ing failed  to  return  the  mule  to  the  appellee 
for  aevefal  numtha  after  the  detinue  suit  bad 
been  dismlwad.  the  app^ee  brought  a  suit 
la  trover  i^ialnst  tiie  aivellant  for  conver* 
sl<m  of  tbe  anlmaL  ^e  plalntiCTs  complaint 
was  tn  the  statutory  form  and  was  toied  on 
Issue  made  by  defaidant's  filing  a  plra.  of 
the  general  Issue;  tbe  trial  resulting  tn  a 
verdict  and  Judgment  for  the  appellee,  the 
plaltttUt  in  the  trover  suit  It  ts  from  an 
order  denying  defendant's  motion  tor  a  Hew 
trial  in  tlwt  mdt  that  this  appeal  ia  prose* 
cated  by  ^pellant 
The  mnle  was  taken  from  the  possession 
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of  the  appellee  by  the  sheriff,  acting  under  a 
writ  of  seizure  issued  in  the  detinue  suit 
brought  by  appellant,  and  turned  over  to  ap- 
pellant, who  took  possession  and  disposed  of 
the  property  by  turning  it  over  to  his  ten- 
ant. The  tenant's  possession  of  the  property 
was  the  appellant's  possession  so  far  as  tbe 
appellee's  ^hts  were  concerned.  It  makei 
no  difference  that  the  appellant  told  the  ten. 
ant,  when  turning  tbe  animal  over  to  him, 
tliat  it  was  involved  in  a  lawsuit  and  was 
subject  to  redelivery  to  him  (appelant) 
should  he  lose  tbe  case.  The  appellee  was 
none  the  less  deprived  of  the  property  to 
which  he  had  the  right  of  immediate  pos- 
session upon  diamlssal  of  the  detinue  suit 
because  appelant  bad  disposed  of  the  proper* 
ty  in  his  possession  to  another  conditionally, 
and  as  between  himself  and  the  appellee  the 
appellant  was  responsible  for  the  failure  of 
the  tenant  to  return  tbe  property  from  what- 
ever cause,  as  tba  tenant  liad  received  pos- 
session from  the  appellant  who  could  not 
avoid  his  duty  or  escape  his  liability  for 
failure  to  deliver  tbe  property  to  appellee  by 
tumli^  possession  over  to  another,  condi- 
tionally or  otherwise.  As  to  the  appellee  the 
conditions  and  arrangonents  between  appe- 
lant and  Ills  tenant  whereby  the  tenant  was 
given  possession  of  the  mule  are  res  inter 
alios  acta.  Tbe  act  of  the  appellant  In  tak- 
ing possession  of  the  animal,  exercising  do- 
minion over  It,  and  appropiiattng  it  to  his 
own  use  by  hiring  It  to  his  tenant,  was  un- 
doubtedly unauthorized  and  an  assumptifm  of 
ownership  sufficient  to  constitute  a  conver* 
slon  of  tbe  mule;  and  to  withhold  the  pos- 
session thus  acquired  from  appellee  for  a 
considerable  length  of  time  after  dismissing 
the  detinue  suit,  which  in  itself  was  an  ad- 
mission of  appellee's  right  to  possession^  was 
a  denial  €X  deflvioe  of  appellee  right  to  im- 
mediate possession  that  would  be  snffldent 
to  sunmrt  appdlee'a  rU^t  to  recovw  In 
trover,  and  there  was,  under  such  drenm- 
stances,  no  necessity  for  a  demand  and  re- 
fusal to  deUver.  Glase  t.  McMlllian,  7  Port. 
279;  Haas  Taylor,  80  Ala.  469,  3  South. 
633.  Besides,  the  agreed  statement  of  facta 
set  out  in  the  UU  of  exceptions  shows  n^^ 
tlatlons  between  tbe  parties  through  their 
attorneys  after  the  detinue  salt-  was  dis- 
missed during  the  course  ct  which  a  demand 
was  made  for  a  return  of  the  propoly  and 
a  refusal  or  failure  to  deliver  after  making 
repeated  promises  to  do  so. 

Under  the  statement  of  agreed  facts  and 
admissions  as  set  out  in  the  bill  of  excep- 
tions, the  court  b61ov  Is  not  shown  to  be  in 
emff  in  refusli^  an»61Unf s  motion  for  a 
new  trial,  and  the  case  wlU  be  afflmwd. 

Affirmed. 
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MAVTBL  T.  STATIL 
(Oonrt  of  Appeab  of  Alabama.  Jan.  18^  1912.) 
L  Wttnbsskb  (I  372*)— Bias— Cboss-Ezam- 

nATION— ADUIBStBIUTT. 

In  a  proKcntlon  of  N.,  a  depn^  aheriff, 
for  aaaanlt  and  battexy,  the  court  ezdoded  a 
qaeitioQ  aaked  the  man  assaulted,  as  to  wheth- 
er be  did  Dot  emplo;  lawyers  to  bring  a  dam- 
age suit  agaiuBt  uie  sheriff,  "for  an  alleged  as- 
sanlt  and  batterr  committed  on  him  by  N., 
the  deputy  sheziff.**  Held  no  error,  since  It 
did  not  appear  but  tliat  the  aUeged  assailant 
referred  to  in  the  question  was  another  .deputy 
sherifF  with  the  same  surname  aa  defendant, 
and  the  fact  that  the  prosecntor  employed  law- 
yers to  sue  the  aheriff  (or  assault  ana  battery 
committed  by  another  deputy  sheriff  would 
have  no  tendency  to  show  bias  on  the  part  of 
the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  S  872.*] 

2.  CitiiaNAZ,  Ii^w  (11170*)— Apfbai^Habic- 

UtBS  EbBOB. 

It  is  harmless  error  to  overrule  an  objec- 
tion to  a  question  on  redirect  ezuninatioa 
where  the  answer  of  the  witness  is  a  mere 
repetition  of  a  statement  mi^e  on  cross-ex- 
amination. 

[Bd.  Nota^For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  8145-315S;  Dec  Dig.  { 
1170.*] 

8.  GBDfiNAL  Law  (i  701*)— Tual— Instbuc- 

TI0H8. 

In  a  prosecutioa  for  assault  and  battery, 
alleged  to  hare  been  committed  by  a  depu^ 
sheriff  on  a  person  whom  he  waib  arresting, 
where  the  evidence  was  conflicting  whether  the 
assanlted  par^  resisted  arrest.  It  was  no  error 
to  refase  to  charge  that  if  the  jnry  found  that 
the  assaulted  party  shot  at  the  deputy  sheriff, 
his  arrest  was  lawful,  and  he  had  no  right  to 
resist,  since  it  assumed  as  a  fact  that  he  had 
rfisi*ted  arrest. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1764-17M;  Dec  Dig.  | 
761.*]  "  • 

Appeal  from  CMty  Conrt  ct  Hontgomory; 
Armstead  Brown,  Judge. 

Eugene  Naftel  was  convicted  of  assault 
and  battery,  and  be  appeals.  Afflrmed. 

Objections  to  evidence  sufficiently  appear 
In  the  opinion  of  the  court  Charge  2  is  as 
follows:  "If  the  Jury  believe  from  the  evi- 
dence that  Domler  shot  at  Deputy  Sheriff 
Bridges  on  the  night  of  the  alleged  assault, 
then  bis  arrest  la  lawful,  and  Domler  had 
no  right  to  mist  his  arrest" 

Goodwyn  &  Mclntyre,  for  appellant  R.  G. 
Brichell,  Atty.  Gen.,  ana  W.  L.  Biartin,  Asst 
Atty.  Gen.,  for  tihe  Stat& 

WAITER,  p.  J.  [1]  (hi  the  cross-exami- 
nation by  the  defendant's  counsel  of  the  per- 
son charged  to  have  been  assaulted  he  was 
asked  If,  before  be  went  before  the  grand 
Jury  in  this  case,  "be  bad  not  employed  law- 
yers to  bring  a  damage  milt  i^ialnat  Mr. 
Hood,  the  aberll^  for  an  alleged  assault  and 
battery  committed  on  him  by  Naftel,  the  dep- 
uty aheriff."  The  question  was  not  so  fram- 
ed as  necessarl)^  to  indicate  that  the  defend- 
ant had  any  connection  with  the  matter  in- 


quired abont  Hht  Inqidrj  may  have  been 
In  r^ard  to  an  occurrence  long  antedatlns 
the  one  under  Investigation,  and  tlie  alleged 
assailant  referred  to  In  the  question  may 
have  hem  another  de^nty  sheriff  having  the 
same  sonuune  as  the  defendant;  and  this 
may  have  been  suggested  as  a  ground  of  ob- 
jection to  the  question.  The  fa<^  that  the 
witness  at  some  time  In  the  past  may  have 
emplc^ed  lawyers  to  sue  the  sheriff  for  an 
assault  and  battery  alleged  to  have  been 
committed  by  a  deputy  sheriff  oth^  than  the 
defendant  would  have  no  tendency  to  prove 
that  the  witness  had  an  Interest  or  bias 
against  the  defendant.  It  Is  not  made  to  ap- 
pear that  the  court  was  In  error  in  sustain- 
ing the  objection  to  the  question. 

[2]  The  app^ant  is  in  no  position  to  com- 
plain of  the  action  of  the  court  in  overrul- 
ing his  objection  to  the  question  asked  the 
witness  Waller  on  his  redirect  examine tiim 
by  the  solicitor,  as  the  answer  to  the  ques- 
tion was  a  mere  repetition  by  the  witness  <tf 
a  statement  which  had  been  elicited  from 
him  on  bis  croes-examlnation  by  the  counsel 
for  the  an)dlant 

[I]  Written  lAarge  2  requested  by  the  ap- 
pellant was  prop^ly  refused,  as  It  assumed 
as  a  fact  tliat  Dumler  resisted  arrest  though 
the  evidence  on  that  subject  was  in  conflict 
It  Is  manifest  that  there  was  no  taai  In 
the  refusal  of  the  other  writt^  charges  re- 
quested by  the  defendant 

Affirmed. 


BREWER  V.  STATE), 
(Court  of  Appeals  of  Alabama.   Jan.  U,  1912.) 
Habeas  0>bpus  (8  75*)- LaoAunr  of  Db- 

TENTION— PBIMA  FAOIB  CaSE. 

Where  a  return  to  a  writ  of  habeas  corpus 
shows  a  requisition  for  the  prisoner,  made  hj 
the  Governor  of  the  state  from  which  he  la  al- 
leged to  have  fled,  a  copy  of  an  affidavit  made 
before  a  magistrate  charging  the  prisoner  with 
the  crime,  and  certified  as  authentic  by  the 
(Sovemor  of  the  st^te  making  demand,  and  the 
warrant  of  the  Governor  of  this  state  author- 
izing the  arrest,  there  was  no  error  In  denying 
the  writ 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  8  76.*1 

Appeal  from  City  Court  ct  Montgomery: 
Gaston  Gnnter.  Judge.  i 

Habeas  corpus  by  H.  F.  Brewer  to  ob> 
tain  his  discharge  from  arrest  under  extra*  | 
dltlon  proceedings.    From  an  order  deny- 
ing such  relitf,  petitioner  appeals.  Affirmed.  j 

L.  A.  Sanderson,  for  appelant  R.  C.  . 
Brlckell,  Atty.  Gen.,  William  L.  Martin,  Asst  I 
Atty.  Gen.,  and  John  V.  Smith,  for  the  State.  | 

WALKER,  P.  J,  Tlie  return  to  the  writ  i 
of  habeas  corpus  and  the  evidence  offered  | 
*ln  support  of  It  sliowed:   (1)  A  demand  or 
requisition  for  the  petitioner  (the  appellant). 

made  by  the  Governor  of  the  state  of  Call- 
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fomia,  ttcm  vbldi  be  Is  alleged  to  have  fled, 
Mpoa  the  Goremor  of  tbla  state;  C9  a  copy 
of  an  affidarit  made  before  a  magistrate, 
ebargliig  tbe  petltlonv  vith  tbe  commission 
of  tbe  crime  of  maxdxr  In  tbe  state  of  Call- 
fonda,  and  certified  as  autbentlc  by  tbe  <3ot- 
ernOT  of  tbat  Bt^;  and  (3)  tbe  wanrant  of 
tbe  Governor  of  Alabama  antborizb^E  tbe 
arrest  of  tbe  peUtloner.  Tbe  papers  sbow- 
lag  tbese  facts  were  regular  on  tbeir  face, 
and  were  not  subject  to  any  of  tbe  objections 
Interpoeed  to  tbelr  admteslon  In  evidence, 
niere  was  no  error  In  the  order  or  Jndgmuit 
aniealed  from.  Barrlere  t.  Stat^  1^  Ala. 
72,  39  Soath.  6D. 
Affirmed. 


HARSH  T.  STATB. 

fCowt  of  Appeals  of  Alabama.   Jon.  9,  1912.) 

L&BCENT  (I  40*)— Yabunoe  BSTWISIf  Ai.- 
LEGATIONS  AMD  PEOOF— "COW." 

A  person  Indicted  for  larcear  of  a  cow 
under  Code  1907.  I  7324,  providing  tbat  theft 
of  a  "cow  or  aoimiu  of  the  cow  kind"  is  grand 
larceny,  cannot  be  convicted  of  a  larceny  of 
a  steer  calf,  Bince  by  common  underBtaodinv 
tbe  word  "cow"  iocludea  only  the  female  of 
the  speciee,  and  a  person  cannot  be  convicted 
of  tbe  larceny  of  articles  other  than  those 
named  in  the  indictment,  and  hence  on  a  trial 
ander  an  indictment  for  the  theft  of  three 
cows,  where  tbe  proof  was  of  the  taking  of  a 
cow  and  two  steer  calves,  there  was  evidence 
on  which  it  might  hare  been  found  that  the 
cow  and  one  calf  bed  been  given  to  accosed  by 
bis  mother,  who  owned  tnem,  a  refasal  to 
charge  that  proof  of  larceny  of  a  steer  calf 
was  not  proof  of  larceny  of  a  cow  was  reversi- 
ble error, 

fE^  Note. — For  other  cases,  see  Larceny, 
Cent  IHg.  fS  102-126;  Dec  Dig.  {  40  * 

For  other  definitiona,  see  Words  and  Phrases, 
voL  2.  p.  1706.] 

Appeal  from  Olrcnlt  Court,  Wilcox  Coun- 
ty;  B.  M.  Miller,  Judge. 

Blcbard  Marsb  was  convicted  ct  larceny, 
and  be  appeals.  Reversed  and  remanded. 

Godbold  &  Van  De  Toort,  for  appellant.  K. 
a  Brlckell,  Atty.  Gen.,  and  W.  U  Martin, 
Asst  Atty.  G«i.,  for  tbe  State. 

DE  GRAFFBNRIED,  J.  In  an  Indictment 
for  tbe  larceny  of  an  animal,  it  is  sufficient 
to  describe  tbe  animal  by  sucb  name  as  in 
tbe  common  understanding  embraces  It,  wltb- 
out  designating  Its  sex.  Code  1907,  1  7326. 
It  Is  therefore  evident  tliat  under  tbe  provi- 
sions of  tbe  above  statute  an  indictment  for 
tbe  larceny  of  a  dog,  a  sheep,  a  goat  or  a 
hog  would  be  suffideDtly  made  ont  by  proof 
of  tbe  larceny  of  either  a  male  or  a  female 
of  the  particular  ^edes  of  animal  named  in 
tbe  indlctmeit.  It  does  not  follow,  however, 
tbat  In  cases  where,  by  common  understand- 
ing, a  certain  word  embraces  only  tbe  male 
or  tbe  female  of  a  certain  species  of  animal, 
nnd  the  animal,  tbe  aabject  of  the  allied 
larceny,  Is  described  In  the  indictment  by 
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that  term  which  denotes  only  tbe  male  or 
the  female  of  sucb  species,  the  allegations  of 
the  indictment  are  met  by  proof  of  tbe  lar- 
c&aj  of  an  animal  of  tiie  Qpedes  but  not  of 
tbe  gender  denoted  by  the  term  used  in  tbe 
Indictment  It  will  not  be  centred,  ft>r  In- 
stance, tbat  an  indictment  diarglng  the  lar- 
ceny of  a  bull  Is  made  out  hy  evidence  of 
tbe  theft  of  a  cow. 

The  theft  of  a  "cow  or  an  animal  of  the 
cow  kind*'  Is  made  grand  larcoy  by  our  stat- 
utes. Code.  S  7824.  All  tbe  provisions  of  a 
statute  are  to  be  eonstmed  according  to  the 
fair  Iznport  of  tiidr  turns,  and  if  tbe  word 
"cow"  as  used  tn  tbe  abo^  statute  includes 
or  was  intended  to  Inclode  both  the  male  and 
tbe  fonale  of  tbe  bovine  species,  the  words 
"or  animal  of  the  cow  kind"  ajq^arlng  in 
the  statute  are  of  no  Import  and  have  no 
Add  of  (^iteration.  Tbe  truth  is  that  a  cow 
is  a  fonale  of  bovine  animals.  In  ito  most 
conmxm  acceptetion  It  is  a  mature  female  of 
such  animals,  but  tlie  goi^al  tmdoicy 
among  the  conrte  is  to  izeat  the  word  "cow" 
as  indndlng  an  immature  fonale  of  sncb  spe- 
cies, and  for  that  reason  our  Bupr«ne  Oonrt 
has  held  that  a  '^lelfer"  Is  a  oow.  Parker 
V.  State,  S&  AbL.  36B. 

Construing  all  of  tbe  provisions  of  the 
above  section  7824  tc^etber,  we  are  of  tbe 
opinion  tbat  when,  In  this  stet^  an  Indict- 
ment cbai^es  the  larceny  of  a  "cow,"  ite  alle- 
gations are  only  met  by  proof  of  the  larcmy 
of  a  f«nale  animal  of  the  cow  kind.  "A  cow 
Is  a  female  animal  of  tbe  bovine  species; 
hence  tmder  an  indlctmeat  for  stealing  a  cow, 
a  defendant  cannot  be  convicted  of  stealing 
a  bull."   State  v.  McBClnn,  84  Ark.  160. 

In  tbe  present  case  tbe  defendant  was  in- 
dicted for  the  larc^y  of  three  cows.  The 
evidence,  witbout  dtepute,  showed  the  aspor- 
tavlt  by  tbe  defendant  of  one  cow  and  two 
steer  calves  or  yearlings.  Tta  defendant 
claimed  tbat  he  obtained  tbe  cattle  firom  bis 
mother,  who  claimed  title  to  them.  There 
was  some  evldoice  in  tbe  case  toidlng  to 
show  tbat  defendant's  mother  owned  the 
cow,  and  tbe  prosecutor  had,  by  mlsteke, 
marked  the  cow  in  M$  mark,  and  tbat  tbe 
cow  was  the  mother  of  one  of  the  yearlings. 
Tbe  Jury,  therefore,  might  have  found  tbat 
tbe  cow  and  one  of  tbe  ywrllngs  belonged  to 
the  mothn-.  but  that  tbe  other  yearling  or 
calf  bdonged  to  the  prosecutor,  and  that  the 
d^endant  was  guilty  of  tbe  larceny  of  tbat 
animal  and  of  only  tbat  animal.  This  being 
tbe  situation  of  the  evidence,  tbe  defendant 
asked  tbe  court  In  writing  to  charge  tbe 
jury  tbat  "proof  of  tbe  larceny  of  a  steer 
calf  is  not  proof  of  the  larcoiy  of  a  oow." 
The  court  refused  to  give  this  charge  to  the 
Jury,  and  In  doing  so  committed  reversible 
error.  While  It  is  true  that  tbe  prosecutor 
Is  not  bound,  in  order  to  secure  a  convic- 
tion, under  an  indictment  charging  tbe  lar- 
ceny of  several  articles,  to  prove  the  lar- 
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coiy  of  tbe  exact  nnmbw  of  artlclai  alleged 
In  tbe  affidavit  or  Indlctmoat  (Bates  t.  State, 
152  Ala.  n,  44  Soutb.  69S;  State  v.  Morphy, 
6  Ala.  84ff)i'  neverthelera  If,  In  m^irittg  out 
bla  erldcaioft  ttie  ^oseeiitor  shows  the  lar- 
ceny of  articles  ottier  tiian  those  named  In 
the  Indictment  It  Is  evident  that  the  defend- 
ant cannot  l^lly  be  convicted  of  the  lar- 
ceny of  the  articles  not  named  In  the  Indict- 
ment, and  tbe  defendant,  as  a  matter  of 
right  Is  entitled  to  have  the  conrt  to  so  Inr 
struct  the  Jury.  Our  Code  forms  of  Indict- 
ment are  idmple  In  tt»  extreme,  and  it  Is 
essential  that  wbea  the  forms  are  adopted 
they  should  be  followed  In  all  material  par- 
ticulars. It  is  against  common  right  that  a 
man  should  be  charged  In  an  indictment  with 
tlffi  larceny  of  one  article  and  be  tried  and 
convicted  under  that  indictment  for  the  lar- 
ceny of  an  article  different  from  the  one 
named  In  the  Indictment 

Whether,  under  the  Indictmrait  In  the  pres- 
ent case,  the  def«idant  could  legally  have 
been  convicted  of  the  larceny  of  onlp  the 
cow.  If  the  evidence  had  been  confined  to  the 
question  of  the  larceny  of  the  cow  only,  Is 
not  before  us.  The  court  submitted  tbe  ques- 
tion of  guilt  vti  non  of  the  defendant  of  the 
larceny  of  all  three  of  the  animals,  about 
which  evidence  was  offered  to  tbe  jury,  and 
in  doing  so  committed  an  error  for  which 
tbe  judgmoit  in  this  case  must  be  reversed. 

Reversed  and  remanded. 


CAMERON  V.  HAAS  BROS.  PACKINO  GO. 
(Court  of  Appeals  of  Alabama.   Dec.  21,  1911. 
Bebearinx  Denied  Jan.  30,  1912.) 

1.  tsial  (j  143*)— coniuctino  evidence— 
Questions  fob  Jubt. 

Where,  in  an  action  for  the  price  of  goods, 
tbe  plaintiff  testified  that  defendant  said  she 
would  pay  for  the  goods  In  question,  and  that 
credit  waa  extended  on  such  statement,  and 
such  testimony  was  contradicted  on  every  ma- 
tenal  point,  the  determination  of  Its  crembllity 
is  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  M  342,  348;  Dec.  Dig.  1  143.*} 

2.  Fbauds,  Statute  or  ({  158*)— PsoinsE  to 
Answeb  fob  Debt  or  Anothbb— Cbedit 

OlVEN  TO  PbOUIBOB. 

Where,  In  an  action  for  tbe  price  of  goods 

gainst  a  person,  other  than  the  one  to  whom 
e  goods  were  delivered,  there  Is  no  written 
request  or  agreement '  shown  that  the  goods 
were  to  be  charged  against  the  promisor,  evi- 
dence that  the  goods  were  charged  to  tbe  per- 
son to  whom  they  were  delivered,  and  that 
the  bill  was  first  presented  to  lilm  for  payment, 
while  admissible  to  show  that  tbe  goods  were 
not  sold  on  the  sole  credit  of  defendant,  is  not 
conclusive  thereof. 

[Ed.  Note.— ITor  other  cases,  see  Frands, 
Statute  of,  Dec.  Dig.  |  158.*] 

8.  Fbatidb,   Statute  or  (|  26*)— Pbohisb 
to  Aksweb  fob  Debt  or  AjroraxB— Gbedit 

QlTEN  to  PBOMISOB. 

Where,  in  an  action  for  tbe  price  of  goods, 
there  is  evidence  tliat  the  goods  in  gnestion, 
though  delivered  to  a  third  person,  were  sold . 


on  the  sole  credit  of  the  deftondsnt,  a  finding 
for  the  plaintiff  would  be  proper,  even  though 
there  was  no  written  promise  to  pay  tbe  debt. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  {{  35-42^;  Dec.  Dig. 
t  26.*] 

Appeal  from  City  Court  of  Mobile;  a  J. 
Semmes,  Judge. 

Action  by  Haaa  Bros.  Packhig  Company 
against  Blorence  M.  <^meron.  From  a  Judg- 
ment toT  plalntUC  defendant  appeals.  Af- 
flrmed. 

Ervln  &  McAleer  and  Tlsdale  J.  Touart, 
for  appellant  Blllott  G.  Rlckarby  and 
Leigh  St  Chamberlain,  for  appellee. 

DB  OBAFFENBIED,  J.  It  appears  from 
the  evldmce  In  this  case  that  the  New  Wal- 
dorf Caf6  was  furnished  a  lot  of  meat  by  the 
apptilee  at  varlooa  times  daring  the  years 
1910  and  1011,  and  that  the  meats  so  fur- 
nlsbed  tbe  cafe  were  charged  on  tbe  books 
of  appellee  to  the  New  Waldorf  Caf&  It 
further  appears  that  the  appellant  Is  the 
mother  of  C.  S.  Cameron,  and  that  some  time 
in  the  early  part  of  tbe  year  IdlO  the  snld 
O.  S.  Cameron  bought  the  New  Waldorf 
Cef6  from  Its  then  proprietor,  and  continu- 
ed the  business  until  shortly  before  this  suit 
was  brought.  C.  S.  Cameron  appears  to  have 
been  the  only  son  of  his  mother,  and  she 
seems  to  have  furnished  the  money  for  the 
purchase  of  tbe  caf6,  and  to  have  employed 
herself  about  the  business,  acting,  usually. 
In  the  capacity  of  cashier.  It  further  ap- 
pears from  the  evidence  that  Mell  Wortblng- 
toa  was  an  employ^  of  appellee,  and  that  it 
was  through  blm  that  the  arrang^ents  were 
made  for  tbe  sale  by  appellee  of  meats  to 
the  New  Waldorf  Caf4.  On  this  subject,  bis 
testimony  was  as  follows:  "I  know  Mrs. 
Florence  Cameron,  the  defendant,  and  she 
did  have  a  conversation  with  me  In  refer- 
ence to  buying  meats  for  the  New  Waldorf 
Restaurant  She  said  she  would  pay  for  the 
meats  that  were  furnished.  She  promised 
to  pay  for  the  meats  that  were  furnished  to 
the  New  Waldorf  Restaurant  by  Haas  Bros. 
Packing  Company.  That  conversation  was 
had  either  before  or  just  after  they  taken 
charge  of  the  place ;  it  was  in  the  first  two 
or  three  days.  Tbe  account  that  was  made 
within  the  first  two  or  three  days  has  been 
settled,  and  it  was  on  the  promise  that  she 
would  pay  that  we  continued  to  furnish  tbe 
meats.  I  was  there  a  good  many  times  dar- 
ing tbe  time  the  defendant  was  running  tbe 
business.  She  taken  part  In  the  conducting 
the  business.  She  acted  as  cashier,  and  I 
have  seen  tier  locking  up  the  place  at  nlgbt, 
and  I  have  seen  her  give  orders  to  help  about 
what  they  should  do.  I  have  had  no  conver- 
sation with  her  relative  to  the  balance  due, 
and  I  have  made  no  attempt  to  collect  IL 
*  *  *  Under  tbe  agreement  I  had,  the 
mother  was  to  pay  for  the  meats.   *  •  • 
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She  said  tliat  if  the  meats  were  furntsbecl  ftbe 
would  pay  for  them  herself.  She  did  aay 
that  she  wonld  see  them  paid.  She  alao  aatd 
she  would  pay  them." 

[1]  The  abore  evidence  was  before  the 
Jnry.  and  while  it  was  contradicted  In  every 
material  point.  Its  credibility  was  for  the 
jury,  and  if  they  believed  It  they  had  a  right 
to  use  It  as  a  basis  upon  which  to  fomid 
their  verdict.  At  the  conclusion  of  the 
court's  oral  charge  to  the  jury,  and  before 
the  jury  retired,  the  appellant,  In  writing, 
requested  the  court  to  give  the  following 
charge  to  the  jory:  **The  court  charges  the 
Jnry  that  If  they  are  reasonably  satisfied  by 
the  evidence  that  the  business  conducted  un- 
der the  name  of  the  Hew  Waldorf  Cafe  was 
that  of  C.  8.  Cameron,  and  that  the  defend- 
ant bad  no .  interest  In  such  business,  and 
that  such  facts  were  known  to  Haas,  and 
thereafter  the  goods  were  sold  to  and  charg- 
ed to  the  New  Waldorf  Cafg,  that  the  de- 
fendant would  not  be  liable  for  such  goods 
so  sold  to  such  cafe,  unless  defendant  gave 
a  written  promise  to  pay  such  debt."  The 
court  refused  to  give  thle  charge  to  the 
jury,  and  the  appellant  reserved  an  excep- 
tion to  the  action  of  the  court  in  so  doing. 

In  the  case  of  Pake  v.  Wilson,  127  Ala.  240, 
28  South.  665,  the  Supreme  Court  say:  "It 
has  been  settled  and  is  well  understood,  in 
cases  like  this,  that  if  the  goods  were  sold 
on  the  tole  credit  of  the  defendant,  bis 
promise  is  original,  and  not  within  the  stat- 
ute ;  but  if  any  credit  was  given  to  the  per- 
son to  whom  the  goods  were  delivered  the 
promise  Is  collateral,  and  within  the  stat- 
ute of  frauds."  The  same  principles  are  an- 
nounced In  the  following  other  well-consid- 
ered cases:  Fuller  v.  Gray,  124  Ala.  388, 
27  South.  458 ;  Webb  v.  Hawkins  L.  Co.,  101 
Ala.  630,  14  South.  407 ;  Smith  Bros.  &  Co. 
T.  Miller,  152  Ala.  485,  44  South.  898 ;  Clark 
V.  Jones  &  Bro.,  87  Ala.  474,  6  South.  362. 

[Z]  In  cases  like  the  present.  It  is  mate- 
rial to  know  to  whom  the  goods  were  charg- 
ed on  the  plaintiff's  books,  and  to  whom  the 
bill  was  first  presented  for  payment,  whether 
to  the  defendant  or  to  the  party  to  whom 
they  were  actually  delivered.  But,  though 
the  debiting  of  the  third  party  on  the  plain- 
tiff's books  and  the  presentation  of  the  ac- 
count to  him  for  payment  may  be  given  in 
evidence  against  the  plaintiff,  nevertheless 
such  evidoice  is  not  conclusive  evidence 
against  the  right  of  the  plaintiff  to  recover, 
in  the  absence  of  a  written  agreem^t  by  the 
defendant  to  pay  the  debt  Such  evidence 
tends  to  show  that  the  plaintiff  gave  credit 
to  the  third  party,  but  is  not  conclusive  evi- 
dence that  he  did  80.  Browne  on  tiie  Stat- 
ute of  Frauds,  S  188. 

[1]  It  Is  evident  that  the  Jury,  from  the 
evidence  of  Mell  Worthlngton,  which  we 
have  above  quoted,  were,  if  they  believed 
tbat  evidence,  authorized  to  infer  that  the 


goods  sold  by  appellee  to  the  New  Waldorf 
Caf6  were  sold  upon  the  sole  credit  of  the 
defendant ;  and  It  is  therefore  apparent  tbat 
the  court  below  committed  no  error  in  re- 
fusing to  give  to  the  Jury  the  charge  ftbove 
quoted.   Pake  v.  Wilson,  supra. 

There  is  no  error  In  the  record,  and  the 
Judgment  of  the  court  below  la  affirmed. 

AfOrmed. 


JOHNSON  V.  STATE. 
(Court  of  Appeals  of  Alabama.   Jan.  18,  1912.) 

1.  Cbiminai.  Law  ({  1032*)— Xauir— pLU  oi 
NOT  GuiLTT— Effect. 

Accused,  having  pleaded  not  guilty  and 
gone  to, trial  on  an  indictment,  cannot,  on  ap- 
peal, raise  the  objection  of  uncertainty. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2627;  Dec  Dig.  f  1032.*] 

2.  PESJijaT   (i  Id*)— iHOzonasT— Suiri- 

CIENCT. 

An  indictment  for  perjury,  charging  that 
accused,  on  an  application  to  set  aaide  a  de- 
fault in  a  civil  suit,  being  duly  sworn  by  the 
clerk  of  the  court,  who  had  authority  to  admin- 
later  oaths,  falsely  swore  that  he  was  taken 
ill  and  unable  to  appear,  being  In  substantial 
accordance  with  Code  1907,  \  7161,  form  82, 
prescribing  the  form  of  indictment  in  such 
cases,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  f  65;  Dec.  Dig.  S  19.*] 

8.  Pbrjubt    (S  82*)  —  Pbobecutions  —  Bvi- 

DENCS— AOMISSIBIUTT. 

Under  an  indictment  charging  that  ac- 
cused, on  an  application  to  set  aside  a  default, 
being  duly  sworn  by  the  clerk  of  the  court, 
who  had  authority  to  administer  oaths,  falsely 
swore  tbat  he  was,  by  illness,  prevented  from 
appearing,  accused  s  affidavit  to  set  aside  tiie 
default  was  admissible, 

[Kd.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  ||  108-116;  Dec  Dig.  fi  82.*] 

4.  Cbiuihai.  Law  Q  84S*)  —  IirsTBtTcnoNS  — 
BxcsPTioire. 

An  exception  to  a  charge  as  a  whole, 
which  contains  several  propositions  of  law, 
some  of  which  are  correctly  stated,  will  not 
be  sustained,  though  other  propoutlons  are 
correct. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  I  2026;  Dec.  Dig.  |  846.*] 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Jndg& 

Calvin  Johnson  was  couTlcted  ot  perjury, 
and  he  appeals.  Affirmed. 

The  indictment  Is  as  follows,  omitting  the 
formal  charging  part:  "Calvin  Johnson,  on 
an  application  to  set  aside  a  Judgment  In  a 
civil  action  In  the  city  court  of  M<Hitgomery, 
In  which  Sampson  Wood  and  Lucinda  Wood 
were  plaintiffs,  and  the  said  Calvin  Johnson 
the  defendant,  being  duly  sworn  by  the  clerk 
of  said  court,  who  had  authority  to  administer 
such  oath,  falsely  swore  that  on  June  8d 
last,  while  on  a  train  en  route  from  AUanta, 
he  was  taken  so  ill  that  he  required  the 
attention  of  a  physician;  that  he  reached 
Montgomery  on  Saturday  night,  and  went  at 
once  to  where  be  resides,  about  one  mile 
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beyond  Picket  Springs,  and  went  to  bed.  and 
was  confined  to  hla  bed  continuously  until 
June  9th;  tbat  he  was  in  a  painful  condi- 
tion; that  he  was  not  able  to.  think  about 
Inquiring  of  hla  attorney  relative  to  his  case 
— the  matters  so  sworn  to  being  material, 
and  the  oath  of  said  Calvin  Johnson  In  re- 
lation to  such  matters  being  wHlfuUy  and 
corruptly  false."  The  affidavit  introduced 
was  an  affidavit  in  support  of  a  motion  to 
set  aside  Judgment  by  default  and  grant  the 
defendant  therein  a  new  trial. 

The  oral  charge  of  the  court  is  set  out  in 
full  In  the  transcript,  and  the  following 
portions  were  excepted  to:  "Now,  It  Is  ad- 
mitted by  the  defendant  that  he  did  swear 
falsely  In  that  affidavit  with  regard  to  com- 
ing home  on  Saturday  night.  The  court  does 
not  think  It  material  whether  he  came  home 
Saturday  morning  or  not;  so  that  part  of 
the  affidavit,  so  far  as  constitutes  a  crime 
Is  concerned,  I  charge  you  is  not  sufficient 
It  is  admissible  in  evidence,  gentlemen,  as 
contended  for  by  the  solicitor,  who  does  not 
contend  for  anything,  except  what  Is  material 
in  this  affidavit  It  Is  admissible  In  evidence 
in  this  view  of  the  case,  for  you  are  to  de- 
termine whether  or  not  defendant  did  swear 
falsely  In  regard  to  the  material  parts  of 
the  affidavit  For  whatever  light  it  may 
shed  on  the  case,  the  vrhole  affidavit  la  ad- 
missible in  evidence,  and  goes  to  you,  and 
you  may  consider  the  whole  affidavit.  But 
gentlemen,  the  material  part  of  the  affidavit 
Is  this — that  part  of  it  which  swears  that 
be  was  too  sick  at  the  time  this  case  was 
set,  and  when  the  Judgment  was  taken 
against  him,  to  come  to  court.  He  swears 
that  he  was  too  sick,  In  that  affidavit— that 
is  material— If  he  was  too  sick,  that  judg- 
ment ought  not  to  have  been  taken  against 
blm,  and  was  a  good  ground  for  a  motion. 
Was  that  sworn  falsely?  That  is  the  ques- 
tion for  you  to  determine." 

Warren  S.  Seese  and  Hill,  Hill  &  Whit- 
ing, for  appellant  R.  C.  Brlckell,  Atty.  Gen., 
and  William  L.  Martin,  Asst  Atty.  Gen., 
for  the  Stata. 

WALKER,  P.  J.  [1,  a  The  defendant  did 
not  in  the  trial  court  by  demurrer,  motion  to 
quash,  or  otherwise,  raise  any  question  as 
to  the  sufficiency  of  the  indictment  Having 
pleaded  not  guilty  and  gone  to  trial  on  the 
Indictment  without  interpcwlng  any  objec- 
tion to  it  the  objections,  now  for  the  first 
time  suggested  to  It  going  merely  to  the 
question  of  Its  being  sufficiently  definite  and 
specific  In  its  averments  descriptive  of  the 
proceeding  In  which  the  alleged  p^ury  is 
chafed  to  have  been  committed,  are,  on  ap- 
peal, to  be  treated  as  having  been  waived. 
Wilson  V.  State,  128  Ala.  17,  29  South.  669; 
Oakley  t.  State,  135  Ala.  15,  33  South.  23. 
But  it  may  be  added  that  the  indictment 


substantially  follows  the  form  given  in  the 
Code  for  an  indictment  for  perjury  commit- 
ted In  a  dvU  proceeding  (Code,  §  7161,  form 
82);  and  that  its  averments  conform  to  the 
requirements  of  the  law  as  decided  in  many 
cases.  Barnett  v.  Stete,  89  Ala.  165,  7  South. 
414;  Walker  v.  State,  96  Ala.  53,  11  South. 
401;  Smith  T.  State,  103  Ala.  67,  15  South. 
866;  Bradford  t.  State,  184  Ala.  141,  32 
South.  742. 

[8]  There  was  no  merit  in  the  objection 
made  to  the  introduction  In  evidence  of  the 
affidavit  signed  and  sworn  to  by  the  defend- 
ant The  evidence  showed  that  it  was  made 
and  used  in  the  proceeding  mentioned  in  the 
indictment  and  there  was  no  lack  of  corre- 
spondence between  this  evidence  and  ttie 
averments  of  the  indictment  Williams  t. 
State,  68  Ala.  651;  Bradford  t.  State,  184 
Ala.  141,  82  South.  742. 

[4]  The  part  of  the  court's  oral  chai^  to 
which  an  exception  was  reserved  embodied 
several  distinct  propositions,  some  of  which, 
at  least,  were  distinctly  favorable  to  the  de- 
fendant and  the  giving  of  those  proposi- 
tions in  charge  cf^uld  not  have  constituted  a 
valid  ground  of  objection  or  exception  by 
him.  As  to  one  or  more  other  propositions 
contained  in  that  part  of  the  charge,  it  was 
plainly  not  subject  to  criticism.  The  excep- 
tion Jiavlng  been  reserved  to  the  part  of  the 
charge  set  out  as  a  whole.  It  caimot  be  sus- 
tained, even  though  It  be  conceded  that  it 
embodied  a  legally  incorrect  proposition, 
which  was  not  separately  excepted  to. 

Affirmed* 


MATHES  T.  STATEL 

(Court  of  Appeals  of  Alabama.   Dec.  21.  1911. 
Rehearing  Denied  Jan.  80.  1912.) 

1.  iNDtcrnnr  Airn  InoBiunoir  (S  137*)— 

Motion  to  Quash— GaotJirns. 

A  motion  to  quash  an  indictment  for  mur- 
der, on  the  ground  that  before  proceeding  to 
organize  the  grand  jary.  the  judge  drew  »odi 
the  jury  box  sufficient  additional  jurors  to  com- 
plete the  juries  required,  was  properly  over- 
ruled, in  view  of  Jury  Law  (Laws  1909,  p. 
314)  i  20,  providing  that  whenever  there  are 
DOt  enough  jurors  m  attendance  to  form  the 
juries  required,  the  Judge  shall  draw  from  the 
box  the  names  of  as  many  jurors  as  he  may 
deem  necessary,  and  shall  Uien  proceed  to  im- 
panel or  complete  the  impaneling  of  the  jn- 
ries,  and  section  23  providmg  that  no  objection 
to  an  indictment  on  any  ground  going  to  the 
formation  of  the  grand  Jury  can  be  taken  ex- 
cept on  the  around  that  Uie  grand  jurors  who 
found  the  Inmctment  were  not  drawn  by  the  of- 
ficer designated  by  law  to  draw  tlie  same. 

[Eid.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  %i  430-^7;  Dec 
Dig.  8  137.*] 

2.  CBoanAL  Law  (S  1031*)~-Appkai/— Ncces- 
BTTT  OF  Objections  Awn  Exceptions. 

A  conviction  for  morder  will  not  be  re- 
versed on  appeal  because  a  person  who  had 
not  been  drawn  as  a  prand  juror  served  on  tho 
grand  jury  returning  the  indictment,  where  no 


•For  otlMr  casM  CM  sun*  topic  Kad  bvcUod  NUllBSR  Id  Dm.  Dtg-  A  Am.  Dls.  Key  No.  Saries  A  Rep'r  ladextis 

Digitized  by  Google 


AlaJ 


KA.TBE8  T.  BTATS 


891 


objection  mm  taken  or  exception  reierred  in 

the  eoart  below. 

[EM.  Note,— For  other  cuei,  lee  Criminal 
La«N  Cent  Dig.  ||  2822,  2G26,  2081;  Dec.  Dig. 

3.  HomciDS  (I  800*)— IhiAif— iNsnuonoNS 
— SELF-Dmnss. 

In  a  proeecatton  for  murder,  a  diarge  that 
If  the  jury  should  find  that,  at  uie  time  of  the 
killing,  defendant  waa  free  from  fanit  in  bring- 
ing  on  the  Jeneoonter  between  himself  and 
deceased,  and  he  had  the  right  as  a  reasonable 
m&n  to  beUere  from  the  language  and  conduct 
of  deceased,  taken  in  connection  with  his  pre- 
TiooB  threats,  that  he  was  in  danger  of  death 
or  great  bodily  barm,  that  to  have  attempted 
to  retreat  would  have  been  dangerouB  to  life 
and  Hmb,  and  that  he  actually  believed  that  he 
wan  In  danger,  they  shoald  acquit  defendant, 
was  properly  refused,  since  it  made  defendant's 
belief  as  to  his  danger,  and  his  understanding 
as  to  what  was  necessary  to  entitle  him  to 
act  in  self-defense,  the  test  of  that  ri^t  rath- 
er than  what  the  law  requires  as  sofficient  to 
authorise  such  action. 

[Ed.  NotCr— For  other  cases,  see  Homicide, 
Cent  Dig.  H  614-632;  Dec.  Dig.  1  80a*] 

4.  HouciDB  (S  800*)— TmAir— iHsnucnoHS 
— SEur-  Defekse. 

In  a  prosecution  for  homicide,  a  request 
to  charge  as  to  self-defense  which  ignores  the 
element  of  retreat  is  properly  refused. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fiS  614-632;  Dea  Dig.  |  300.*] 

6.  HOHXCIDX    (I  800*)— TBZAX^IlTSXBUCnOIIg 

— SfiLF-DxnHn. 

In  a  prosecation  for  murder,  the  court  re- 
fused to  charge  that  the  danger  that  will  ex- 
cuse one  killing  another  in  self-defense  need 
not  be  real  or  aetnal.  that  although  it  after- 
wards appear  (hat  the  appearances  of  danger 
were  false,  sad  that  tiie  deceased  never  intend- 
ed to  do  ute  defendant  any  harm  and  had  no 
weapon,  yet  if  the  Jury  find  that  the  appear- 
ance of  danger  was  sach  as  to  produce  a  rea- 
sonable belief  in  the  mind  of  defendant  that 
his  life  was  in  danger,  or  that  he  was  about 
to  Boffer  great  bodily  harm,  and  there  were 
no  other  means  open  by  which  to  avoid  the 
danger,  but  by  takmg  the  life  of  deceased,  the 
jury  should  acquit.  BM  no  error,  since  it 
singles  out  a  part  of  the  evidence  and  gives  it 
undue  prominence  and  limits  the  question  of 
freedom  from  fault,  and  duty  to  retreat  to  a 
restricted  time,  and  also  be<^use  the  request 
is  confusing  in  its  tendency,  and  involved  in 
Its  statement*  as  to  defendant's  duty  to  re- 
treat 

[Bd.  Note.— For  other  case^  see  Homicide, 
Cent  Dig.  K  614-632;  Dea  Dig.  {  800^*] 

6.  HOiaOIDE    (S  300*)— TTBIAIi— iNSTBUCnONB 
— SKU-DEFEnBE. 

In  a  prosecution  for  morder,  the  court 
refused  to  charge  that  if  the  jury  found  that 
deceased  was  a  violent  or  dangerous  man  and 
had  threatened  to  Un  defendant  that  defend- 
ant did  not  bring  on  the  difficulty,  and  there 
was  no  reaaonaUe  mode  of  escape  left  open 
to  him  without  increasing  his  peril,  that  the 
deceased  assaulted  defendant  and  attempted 
to  carry  out  his  previous  threats,  and  that  de- 
fendant fired  the  fatal  shot  in  the  honest  belief 
that  there  was  a  present  impending  necessitr 
to  strike  or  shoot  to  save  himself  from  death 
or  great  bodily  harm;  they  should  acquit  de- 
fencuut  and  that  it  was  immatorial  whether 
the  danger  was  real  or  apparent  provided  it 
was  such  as  to  convince  a  reasonable  man  that 
it  was  necessary  for  him  to  act  in  order  to 
save  himself.  ffeM  no  error,  since  it  author- 
ised defendant  to  act  on  his  honest  belief  as  to 
the  necessity  of  taking  the  life  of  deceased  with- 


out regard  to  whether  Us  beBef  was  such  a 
belief  as  would  have  been  entertained  by  a  rea- 
sonably prudent  man,  and  this  error  in  the 
request  was  not  cured  by  the  further  state- 
ment that  whether  the  danger  was  real  or  ap- 
parent made  no  difference  movided  it  was  such 
as  to  convince  a  reasonaoie  man  that  ft  was 
necessary  to  act  to  save  himself,  since  this 
does  not  require  a  real  or  apparent  necessity 
for  killing  deceased,  but  merely  a  necessity  for 
some  action  on  the  part  of  defendant  to  save 
himsalL 

[Ed.  Note.— Fop  other  cases,  see  Homicide, 
Gent  Dig.  H  614-6S2;  Dec.  Dig.  |  800.*] 

7.  HoiaciDB  (I  800*)— TsiAi/— Inbtbuctions 

— SELF-DxraNBB. 

In  a  prosecution  for  murder,  the  court  re- 
fused to  charge  that  if  the  jury  found  that 
at  the  beginmng  of  the  difficulty  between  de- 
fendant and  deceased,  defendant  merely  an- 
swered one  verbal  epithet  with  another,  this 
did  not  deprive  defendant  of  the  privilege  of 
defending  himself,  provided  he  did  not  fight 
willingly:  that  If  the  defendant  did  not  cause 
the  dimculty,  he  might  protect  his  person  from 
assault  and  injury  by  opposing  force  to  force 
80  far  as  necessazy,  taking  care  that  he  used 
no  more  violence  than  was  required  to  repd 
the  attack.  Held  no  error,  since  the  request 
ignored  the  element  of  retreat,  and  also  be- 
cause it  was  unintelligible. 

[Bd.  Noto.— For  other  cases,  see  Homicide, 
Gent  Dig.  H  614-682;  DecTDIg.  1  800.*] 

AKwal  from  Clrcalt  Coor^  Baldwin  Conn- 
ty;  A.  B.  Gamble,  Judge. 

Andrew  J.  Mathes  was  convicted  of  mar- 
Aer  In  the  second  degree,  and  be  appeals. 
Affirmed. 

The  following  charges  were  refused  to  the 
defendant:  (1)  "In  this  case  the  proof  shows 
that  the  killii^  was  done  in  a  suddra  ren- 
counter. The  defendant  sets  up  the  defense 
that  he  did  the  killing  in  bis  own  necessa- 
ry self-defense.  If  you  believe  from  the 
evidence  Introduced  that  at  the  time  of  the 
killing  the  defendant  was  free  from  fault 
in  bringing  on  the  difficulty,  and  bad  a  right 
as  a  reasonable  man  to  believe  from  the 
language  and  conduct  of  Ward,  taken  In 
consideration  with  his  previous  threats,  that 
the  defendant  at  the  time  was  In  danger  of 
death  or  great  bodily  harm,  and  that  to 
have  attempted  to  retreat  out  of  the  dan- 
ger In  which  he  .was  at  the  time  would  have 
been  dangerous  to  life  and  Umb,  and  if  the 
defendant  actually  believed  that  he  was  In 
danger,  then  be  had  a  right  to  shoot  Ward 
in  what  be  understood  to  be  his  necessary 
self-defense."  (2)  "It  is  not  necessary  that 
there  should  be  actual  danger  of  death  or 
great  bodily  harm.  In  order  to  iostify  the 
taking  of  boman  life;  but  If  the  Jury  Is  sat- 
isfied from  all  the  evidence  that  the  cir- 
cumstances attending  the  firing  of  the  fatal 
shot  were  such  as  to  Impress  upon  the  de- 
fendant, and  the  defendant  believed  from 
such  circumstances,  that  be  was  in  Imminent 
peril  of  danger  to  life  or  limb  at  the  time 
be  fired  the  fatal  shot,  and  that  his  action 
in  so  firing  was  necessary  in  order  to  pre- 
vent death  or  great  bodily  barm  to  a  person. 
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then  the  jury  must  acQolt  the  defaidant,  un- 
less they  further  believe  that  the  defendant 
waa  not  free  from  fault  In  btinginK  on  the 
difficulty."  (S)  "The  court  charges  the  jury 
that  the  danger  that  win  excuse  one  kill- 
ing another  need  not  be  real  or  actuaL  It 
may  now  be  known  that  all  the  appearances 
of  danger  were  false,  and  Ward  never  In- 
tended to  do  the  defendant  any  harm,  and 
that  he  did  not  have  a  weapon;  yet,  if  the 
jury  believe  from  all  the  evidence  In  this 
case  tbat  the  appearance  of  danger  sur- 
i-oundlng  the  defendant  at  the  time  was  such 
as  to  prodnce  a  reasonable  belief  in  the 
mind  of  the  defwdant  that  his  life  was  In 
danger,  or  that  he  was  about  to  suffer  great 
bodily  harm,  and  that  there  were  no  other 
leasonable  means  at  the  time  open  to  the 
defendant  to  avoid  the  danger,  but  by  taking 
Ward's  life,  the  defradant  being  without 
fault  at  the  time,  the  law  holds  him  harm- 
less, and  the  Jury  must  acquit"  (4)  "The 
court  chaj^es  that  If  the  ;|ury  should  believe 
from  the  evidence  that  the  deceased.  Ward, 
was  a  violent,  dangerous,  turbulent,  or 
bloodthirsty  man,  and  that  be  had  threat- 
ened to  kill  the  defendant,  and  If  the  jury 
further  believe  from  the  evidence  that  the 
defendant  did  not  bring  on  the  difficulty, 
and  tbat  there  was  no  reasonable  mode  of 
escape  left  open  to  him  without  increasing 
his  peril,  and  tbat  if  the  deceased,  Ward,  as- 
saulted the  defendant  and  attempted  to  car- 
ry out  the  threats  previously  made  by  him. 
If  you  believe  such  threats  were  made,  and 
that  the  defendant  fired  the  fatal  shot  un- 
der the  honest  belief  that  there  waa  a  pres- 
ent, impending,  or  imperious  necessity  to 
strike  or  to  shoot  to  save  hlms^f  from  death 
or  great  bodily  harm,  then  it  would  be  your 
duty  to  acquit  the  defendant,  and  it  would 
be  immaterial  as  to  whether  said  danger 
was  real  or  apparent,  provided  It  was  such  as 
to  convince  a  reasonable  man  that  It  was 
necessary  for  him  to  act  In  order  to  save  him- 
self, and  provided,  also,  the  defendant  was 
free  from  fault  In  bringing  on  the  difficulty." 
(5)  "The  court  charges  the  Jury  that.  If  they 
believe  from  the  evidence  that  at  the  begin- 
ning of  the  difficulty  the  defendant  merely 
answered  one  verbal  insult  or  epithet  with 
another,  then  this  does  not  deprive  the  de- 
fendant of  the  privilege  of  afterwa'rds  de- 
fending himself,  provided  he  did  not  fight 
willingly.  If  the  defendant  was  not  the 
author  or  originator  of  the  difficulty,  he  may 
Btlll  protect  his  person  from  assault  and  in- 
jury by  opposing  force  to  force  so  far  as 
may  be  necessary,  taking  care  that  he  used 
no  more  violence  than  Is  requisite  to  repel 
the  attack  of  plaintiff." 

Leslie  Ebill  and  William  8.  Inderson,  for 
appellant  R.  O.  Brlckell,  Atty.  Oen.,  and  W. 
L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

PELHAH,  J.  [1]  Appellant  was  Indicted 
foi  murder  In  the  first  degree,  and  convicted 
of  murder  In  the  second  d^ree.  The  defend- 1 


ant  moved  to  quash  the  Indictment,  and  also 
filed  pleas  In  abatement  setting  up  tbat  the 
grand  jury  whldi  returned  the  Indictment 
was  not  organized  according  to  law  in  that 
the  judge  of  the  court  who  organized  the 
grand  Jury,  before  proceeding  to  organize  aald 
grand  Jury  from  those  Jurors  then  In  at- 
tendance upon  the  court,  drew  from  the  Jury 
box  the  names  of  sufficient  additional  jurors 
necessary  to  complete  the  Juries  required, 
and  that  such  names  last  drawn  were  placed 
in  the  hat  or  box  together  with  the  jurors 
first  drawn,  and  from  the  list  as  thus  com- 
pleted and  placed  in  the  hat  or  box  the  names 
of  the  jurors  to  conatltnte  the  gna&  Joir 
were  drawn. 

Section  20  of  the  Jury  law  approved  Au- 
gust 31,  1909  (Acts  1909.  p.  314),  provides 
that  whenever  there  are  not  enough  qualified 
jurors  in  attendance  upon  the  court  to  form 
the  juries  required  that  the  judge  ot  the 
court  shall  draw  from  the  Jury  box  names  of 
as  many  jurors  as  be  may  deem  necessary  to 
complete  all  juries  then  required,  and  that 
"the  court  shall  then  proceed  to  Impanel, 
or  complete  the  impaneling  of  the  juries 
as  provided  in  this  act" 

Section  23  of  the  jury  law  provides  'that 
no  objection  to  an  indictment  on  any  ground 
going  to  the  formation  of  the  grand  Jury 
which  toxmd  the  same  can  be  taken  to  the  in- 
dictmait,  except  by  plea  in  abatement  to 
the  indictment;  and  no  objection  can  be 
taken  to  an  indictment  by  plea  in  abate- 
ment except  upon  the  ground  that  the  grand 
jurors  who  found  the  Indlctmoit  were  not 
drawn  by  the  officer  'designated  by  law  to 
draw  the  same." 

The  cases  of  Osbom  v.  State,  154  Ala.  44^ 
46  South.  666,  and  Nordan  v.  State,  143  Ala. 
13,  39  South.  406,  cited  by  appellant  are  not 
in  point  In  those  cases  the  lll^al  action 
consisted  In  adding  to  the  number  of  grand 
jurors  after  the  grand  Jury  had  been  once 
legally  organized,  and  not  to  the  manner 
of  drawing,  summoning  or  Impaneling  the- 
jurors  to  be  organized  as  a  grand  jury.  la 
Splvey  v.  State  (Sup.)  66  South.  232  the  jury- 
was  not  drawn  by  the  officer  designated  by 
law.  Fryer's  Case,  146  Ala.  ^  41  South. 
172,  and  Tucker's  Case,  ISS  Ala.  1*  44  South. 
587,  are  inapplicable.  The  former  case  was 
where  a  grand  jury  had  been  organized  with- 
out l^al  warrant  or  authority  in  law  and 
held  at  a  time  not  allowed  by  law.  The  lat- 
ter case  is  one  where  the  objection  was 
that  the  offices  designated  by  law  did  not 
draw  the  Jury.  The  ruling  of  the  trial  court 
In  denying  the  motion  to  quash  and  in  sus- 
taining the  state's  demurrers  to  ^e  defend- 
ant's pleas  In  abatement  is  free  from  er- 
ror. Jordan  Grandall  v.  State.  66  Sontli. 
873,  present  term;  see,  also,  Thompson  x. 
State,  122  Ala.  12,  26  South.  141. 

[2]  The  insistence  of  counsel  for  defendant 
In  his  brief  tbat  the  indictment  is  void  because 
one  Christopher  Columboa  Rogers  served  on 
the  grand  Jury  that  returned  the  Indictment^ 
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and  was  not,  at  any  time,  drawn  as  a  grand 
juror,  cannot  be  reviewed  when  it  appears 
that  the  question  Is  raised  for  the  first  time 
in  this  court  and  no  objection  was  made  or 
exception  reserved  in  the  court  below.  It 
has  been  uniformly  held  that  such  an  ob- 
jection, to  be  available,  must  liave  been  rais- 
ed In  the  lower  court.  Code  1907,  S  6266; 
Acts  1909,  p.  816.  S  23 ;  Nngent  t.  State.  19 
Ala.  640;  Morgan  v.  State,  19  Ala.  656; 
Baas  T.  State.  37  Ala.  469;  Harrington  t. 
State,  83  Ala.  9,  8  South.  426;  Tipton  t. 
State,  140  Ala.  89,  37  South.  231;  Hatch  T. 
State,  144  Ala.  61,  40  South.  113;  HarreU 
T.  State,  160  Ala.  91,  49  South.  806.  The 
charges  requested  by  the  defendant  are  not 
numbered,  as  they  should  be  to  avoid  con- 
fusion In  discussing  them.  Gibson  v.  State, 
89  Ala.  122,  8  South.  98,  18  Am.  St  Bet>. 
96;  By.  Go.  v.'Cofer,  149  Ala.  566,  43  South. 
102. 

[3-1]  The  first  charge  set  out  in  the  record 
as  requested  In  writing  by  the  defendant  and 
refused  Is  erroneous.  In  that  It  predicates  the 
belief  of  defradant  that  he  was  tn  danger, 
and  what  he  understood  to  be  necessary  to 
entitle  him  to  act  in  self-defense,  and  not 
what  the  law  requires  as  sufficient  to  author- 
ize such  action.  The  second  charge  set  out 
ignores  the  element  of  retreat.  The  third 
charge  set  out  as  refused  singles  out  a  part 
of  the  evidence  and  gives  undue  prominence 
to  It  and  limits  the  question  of  freedom 
from  fault  and  duty  to  retreat  to  a  restrict- 
ed time.  The  charge  la  not  a  succinct  state- 
ment of  legal  principles,  but  is  confusing 
In  its  tendency  end  involved  in  the  state- 
ments as  to  defendant's  duty  to  retreat  The 
fourth  charge  authorizes  the  defendant  to 
act  upon  his  honest  belief  that  there  was  a 
necessity  to  defend  himself  even  to  the  tak- 
ing of  the  life  of  his  assailant  vrithout  re- 
gard to  whether  his  honest  belief  was  such 
a  belief  aa  would  under  similar  circumstanc- 
es be  entertained  by  a  reasonably  prudent 
man.  The  statement  in  the  latter  part  of 
the  <diarge  that  whether  the  danger  was 
real  or  apparent  makes  no  difference  provided 
It  was  such  as  to  convince  a  reasonable  man 
that  it  was  necessary  for  him  to  act  to 
save  himself  does  not  relieve  the  charge  of 
the  vice  pointed  out  as  this  statement  does 
not  predicate  the  existence  of  a  real  or  ap- 
parent necessity  for  the  defendant  to  kill 
the  deceased  in  order  to  save  himself,  but 
predicates  merely  the  necessity  of  some  ac- 
tion on  his  part  to  save  himself. 

[7]  The  fifth  chaise  set  out  Ignores  entirely 
the  elemfflit  of  retreat  as  an  essential  in  act- 
ing  In  self-defense,  and  Is  nnintelllgible. 

The  charges  given  at  the  request  of  the 
state  are  not  numbered  or  designated  in  any 
way,  and  confusion  would  follow  their  dis- 
'cn salon  without  setting  them  out  This  Is 
unnecessary,  even  If  Incumbent  on  the  court 
as  a  careful  examination  of  these  charges 

Vbr  ottwr 


leads  us  to  the  conilluslon  that  they  are  all 
correct  statements  of  prhiclplee  of  law  and 
were  properly  given  under  the  evidence,  al- 
though the  better  practice  is  not  to  ask  or 
give  num^ous  written  diaivea  In  bdtalf  of 
the  state. 

The  record  presents  no  error  prejudicial  to 
the  defendant  for  review,  and  the  case  will 
be  affirmed. 

Affirmed. 


ORAWFOBO  T.  STATA 

(Court  of  Appeals  of  Alabama.  Jan.  16,  1912.) 

1.  Chimikal  Law   ({  1170%*)  —  Habiclmb 
Ebbob— Adicission  or  Tkbtxuost. 

Any  error  in  overruling  accused's  objec- 
tion to  a  question  ai^ed  a  witness  was  harm- 
less, where  the  answer  was  favorable  to  ac- 
cused. 

[Ed.  Note.— Pop  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8180;  Dec  Dig.  |  1170^.*) 

2.  WinnESBia  (I  289*)— Bbdibkci  Bxaiuna- 

TtON. 

That,  on  cross-examination  of  accused's 
witness,  the  state  showed  that  accused  was 
previonsly  indicted  for  assault  with  intent  to 
murdeiv-an  Independent  offense— did  not  enti- 
tle accused  to  show  the  details  of  that  case. 

[Bd.  Note^For  other  eases,  see  Witnesses, 
Gent  Dig.  S  1004;  Dec.  DiTi  289.*] 

3.  WiTNKssES  (S  277*)  —  Accused  Pbbsoits  — 
Cboss-Exauination. 

Accused  having  testified  In  his  own  behalf, 
the  state  could  cross-examine  him  to  test  the 
accnracy  of  his  statements,  and  to  disclose  his 
relations  with  his  witnesses. 

[Ed.  Note. — For  other  cases,  see  Witnesses- 
Cent  Dig.  fit  925,  970-984:  Dec.  Dig.  »  277.*] 

4.  HoiaoiDS  a  28*)  —  Defessi  — Intoxxoa- 

TION. 

It  is  no  defense  .to  a  murder  charge  that 
accused  was  under  the  influence  of  whisky  fur- 
nished by  decedent 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  46,  46,  133;  Dec.  Dig.  S  28.*] 

Appeal  from  City  Conrt  of  Montgomery; 
Armstead  Brown,  Judg& 

Harwell  Crawford  was  convicted  of  nrar- 
der  in  the  second  degree,  and  he  appeals. 
Afilrmed. 

Prove  testified  as  a  witness  for  the  state 
that  he  saw  the  difficulty,  and  that  both  par- 
ticipants were  drunk ;  that  the  defendant 
was  so  drunk  that  every  time  he  would  make 
a  pass  at  deceased  he  would  fall;  and  that 
the  deceased  was  also  drunk,  but  did  not  fall 
until  he  started  to  run.  The  solicitor  then 
propounded  the  following  questions:  "Who 
has  been  talking  to  you  about  this  case?" 
"Has  Mr.  Gray  been  talking  to  you  about  it?" 
"Tou  have  changed  your  testimony  sbice 
you  came  before  the  grand  Jury,  haven't 
you  ?"  "And  haven't  some  white  people  down 
there  been  talking  to  you?"  To  all  of  which 
he  answered,  "No."  On  the  cross^amlna- 
tlon  of  the  defendant,  the  solicitor  asked  him 
if  he  was  at  the  house  of  the  deceased  that 
night  uid  at  what  time,  and  wlio  was  the 
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wMte  gentleman  there  with  70U  n^^es,  if 
you  were  there  shooting  crapB,  if  the  negrees 
were  playing  skin,  and  how  the  defendant 
got  to  owe  him  60  cents,  and  what  did  you 
do  there  all  night?  Objections  were  inter- 
posed and  overruled  to  all  these  questions. 

The  following  charges  were'  requested  by 
the  defendant  and  OTermled:  (1)  "I  charge 
you,  gentlemwi  of  the  Jury,  that  If,  after 
considering  all  the  evidence  in.  this  case,  you 
believe  from  the  evidence  that  the  defendant, 
at  the  time  he  Is  said  to  have  stabbed  and 
killed  James  Jones,  was  so  drunk  that  he 
was  incapable  of  forming  the  purpose  to  do 
a  voluntary  act,  and  If  you  believe  furtbor 
from  the  evidence  that  be  got  drunk  on 
wblsky  which  was  sold  or  furnished  him  by 
the  deceased,  and  that  the  defendant  killed 
the  deceased  while  or  Just  after  the  deceased 
and  defendant  were  drinking  the  whiskj-  to- 
gether, and  while  the  defendant  was  drunk 
on  the  same,  then  ^e  deceased  was  at  fault 
in  bringing  on  the  difficulty."  (2)  "If  you 
find  from  tlie  evidence  that  James  Jones  for- 
nlshed  or  sold  to  defradant  whisky  which 
caused  him  to  get  drunk  and  kill  James 
Jones,  then,  under  all  the  evidence  In  this 
case,  you  must  acquit  the  defendant."  (3) 
"If  you  find  from  the  evidence  that  James 
Jones  sold  or  furnished  the  defendant  whisky 
tiiat  caused  blm  to  get  drunk  and  kill  James 
Jones,  after  considering  all  the  evidence,  then 
the  deceased  was  at  fault  In  bringing  on  the 
difficulty."  (4)  Affirmative  charge  as  to  mur- 
der in  the  first  degree. 

WllUam  H.  and  J.  B.  Thomas,  for  appel' 
lant  B.  C.  Brlckell.  Atty.  Gen.,  and  W.  L. 
Martbi,  Asst.  Atty.  Gen.,  for  the  State. 

WALKER,  P.  J.  [1]  The  defendant  could 
not  have  be^  prejudiced  by  the  action  of 
the  court  in  overruling  bis  objection  to  the 
question  asked  the  witness  Provo  by  the 
solicitor,  as  the  answer  to  the  question  was 
ftivorable  to  the  defendant 

[2]  On  the  cross-examination  of  the  defend- 
ant's witness  Gray,  the  solicitor,  without  ob- 
jection on  the  part  of  the  defendant.  ^Idted 
the  fact  that  the  defendant  bad  formerly 
been  Indicted  for  assault  with  intent  to  mur- 
der. This  did  not  entitle  the  defendant  to 
go  into  the  details  of  the  subject  of  that 
former  charge.  The  question  asked  by  his 
counsel  as  to  what  were  the  facts  in  that 
case  was  an  Inquiry  in  reference  to  a  mat- 
ter foreign  to  the  Issues  in  the  pending  case; 
and  the  objection  to  it  was  properly  sus- 
tained. 

[8]  The  defendant  having  testified  as  a  wit- 
ness In  his  own  behalf,  it  was  permissible 
for  the  solicitor,  on  the  cross-examination,  to 
ask  him  questions  calculated  to  test  the  ac- 
curacy of  his  statements,  and  to  diselose  his 
relations  with  others  wbo  had  been  examined 
as  witnesses  for  blm.  We  discover  no  prej- 
udicial error  in  any  of  the  rulings  made  on 


objections  to  questions  aAefl  In      cxniiae  of 

that  cross^xamlnation. 

[4]  We  know  of  no  warrant  of  law  for  as- 
sertlng  any  such  projTosItlon  as  that  the  ques- 
tion of  the  criminal  responsibility  of  the  de- 
fendant in  a  homicide  case  is  affected  by  the 
mere  fact  that  at  the  time  of  the  killing  he 
was  under  the  Infiuraice  of  whisky  that  had 
been  sold  or  furnished  to  him  by  the  deceas- 
ed, or  that  that  fact  would  entitle  blm  to  an 
acquittal.  Plainly  the  defaidant  was  not  en- 
titled to  the  written  charges  Involving  such 
propositions,  whether  or  not  tbow  chaiges 
were  otherwise  objectionable. 

Under  the  evidence,  the  question  of  the  de- 
fendant's guilt  of  homicide  was  one  for  the 
jury.  There  was  no  error  in  the  refusal  of 
the  affirmative  charge  roqaested  In  bis  be- 
half. 

Affirmed. 


SWINT  T.  STATB. 
(Oourt  of  Appeals  of  Alabama.  Jan.  11. 1912.) 

1.  Costs  (|  822*)— Cbimiital  Pbobscution. 

One  convictea  of  disposing  of  stolen  prop- 
erty, and  sentenced  to  hard  labor  for  payment 
of  costs,  should  be  sentenced  at  the  rate  of 
75  cents  per  day. 

[Ed.  Note.— For  otiier  cases,  see  Costs,  Dec. 
Dig.  I  822.*] 

2.  Witnesses  (S  268*)— Cfioss-HxAinNATioif 
—Scope. 

lii  a  prosecution  for  disposing  of  mort- 
gaged chattels,  where  defeudiuit  questioned  a 
witness  minutely  about  the  mortgage,  It  was 

E roper  for  the  state,  on  crosa-exammation.  to 
iguire  when  the  mortgage  was  delivered. 
[Ed.  Note. — For  other  eases,  see  Witnesses, 
Cent  Dig.  g§  931-948;  Dec.  Dig.  |  268.*] 

3.  Chattel  MoBxaAQBS  (t  283*)  —  Dupose- 
nON  OF  MOBXaAOED  Fbopiktt. 

In  a  prosecution  for  disposing  of  mort- 
gaged property,  evidence  of  accDBe<rs  posses- 
sion of  the  property  prior  to  the  time  of  dis- 
position is  admissible. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Dec  TAg.  |  233.*] 

4.  Chattei.  MosraAQEs  (H  118,  288*)—Pbop- 
EBTT  Subject  to  Mobtoaqe. 

.  The  progeny  of  mortgaged  animals,  bom 
after  the  making  of  the  mortgage,  are  subject 
to  its  lien;  and  in  a  prosecution  for  disposing 
of  mortgaged  animals  evidence  of  the  Urth  ox 
such  progeny  is  admissible. 

[Yid.  Note.— For  other  cases,  see  Chattel 
Mortgagee,  Dee.  Dig.  H  U8.  !^.*] 

5.  Chattel  Moetoaqes  (§  232*)— Tbansfm 

OF  PhOPEBTT— IlTDlCTMEBT— VaBIANCE. 

Under  Code  1907,  S  7423.  making  it  an 
.offense  for  any  person  to  sell  any  mortgaged 

Sersonalty,  where  an  indictment  charged  the 
isposition  of  a  nnmber  of  mortgaged  animals, 
proof,  showing  an  unlawful  disposition  of  one 
of  them,  was  sufficient  for  conviction,  and  did 
not  constitnte  a  variance. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Dec.  Dig.  S  232.*] 

Appeal  from  Oity  Court  of  Montgomayf 
Armstead  Brown,  Judge. 
Lee  Swlnt  was  convicted  of  disposing  of 
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mortxaged  property*  ukd  appeali.  HodUted 
and  affirmed. 

Ifc  A.  Sanderson,  for  appellant  B.  0. 
Bricfcell,  Atty.  Gen.,  and  W.  L  HarUn,  AasL 
▲tty.  Gen.,  for  the  SUte. 

FELHAH,  J.  [1]  The  defendant  bavlng 
been  eonvlcted  of  disposing  of  mortgaged 
propart7,  that  part  of  tlie  Jndgment  sentenc- 
ing tlie  defendant  to  hard  labor  In  payment 
<Kf  oosta  at  the  rate  of  40  cents  per  day  Is 
erroneous,  end  should  be  at  the  rate  of  76 
cents  per  diem.  DowUng  t.  City  of  Troy, 
60  South,  iia 

[2]  The  lower  court's  rulings  on  the  evi- 
dence are  free  from  error.  The  defendant 
bad  questioned  the  witness  Gray  at  length 
and  minateay  about  the  mortgage,  and  the 
state  bad  a  rigU  to  ask  wlien  it  was  deliver- 
ed to  him  as  part  of  the  transaction  Inqulr- 
eH  about  defendant 

tl}  Proof  of  the  defendant's  possession  of 
tta«  property  prior  to  the  time  of  tlie  alleged 
offense  was  an  esBentilal  element  of  the  crime 
cliaiged,  and  the  questions  asked  eliciting 
sacb  facts  were  proper.  The  cross-examina- 
tion by  tbe  state  of  defendant's  witness 
shows  no  abuse  of  the  legitimate  latitude 
permissible  on  such  examinations. 

14]  The  progeny  of  mortgai^  animals, 
born  after  tbe  making  of  the  mortgage,  be- 
comes subject  to  the  lien  created  by  the 
mortgage;  and  the  court  properly  admitted 
evidence  as  to  the  calves  bom  to  the  mort- 
gaged cows.  Dyer  v.  State.  88  Ala.  22S,  7 
Sonth.  267;  Meyer  Bros.  v.  Oook,  86  Ala.  417, 
B  South.  147;  Bnab  v.  Henry,  86  Ala.  WS,  6 
South.  321;  Gana  v.  Williams,  62  Ala.  41. 

tn  The  general  diarge  and  the  Bpedal 
cbai^a  requested,  in  writing,  by  defendant 
■eem  to  have  been  asked  on  the  theory  that 
time  was  a  variance  or  insuffldoit  proof  to 
■opport  a  conviction,  in  that  the  Indictment 
alleged  the  disposition  of  five  cows,  one  lyirse, 
imo  poi^r,  and  two  bnlto,  while  the  proof 
turned  that  several  of  the  animals  had  died; 
and  that  the  evidence  Introduced  by  the 
state  failed  to  show  that  the  defendant  bad 
disposed  of  more  than  one  or  two  of  the  an- 
imals described  in  the  Indlctmoit  Tbe  stat- 
ic under  whitoh  the  Indictment  Is  framed 
(Oode  1907,  S  7423)  makes  it  an  offoise  for 
any  person  to  sell  or  convey  any  personal 
prc^erty  upon  which  be  has  given  a  mort- 
gage; and  it  is  sufficient  to  authorise  a  con- 
viction to  i»Tove  so  much  of  an  indictment  as 
abowB  that  the  defendant  has  committed  a 
.  substantive  offense  as  charged  in  tbe  Indict- 
ment Proo^  showlDg  an  unlawful  dlsposi* 
tloB  of  one  of  the  animals  1^  the  defendant 
would  be  sufficient  to  show  a  coumilsslon  of 
tbe  oflFense  diarged,  and  would  not  constitute 
a  variance.  State  v.  Murphy.  6  Ala.  846; 
Mooney  v.  State,  8  Ala.  328;  McElhaney  v. 
»tate,  24  Ala.  71;  Porter  &  Co.  v.  State,  68 


Ala.  06;  Bates  t.  State,  102  Ala.  TT,*i4  South. 

696. 

The  Judgment  sentencing  the  defendant  to 
hard  labor  at  the  rate  of  40  cents  per  diem 
to  pay  coats  of  the  prosecution  will  be  here 
corrected,  making  the  rate  76  cents  per  dlon, 
and  the  Jndgment  as  thus  corrected  is  af- 
firmed. 

Corrected  end  affirmed. 


IiEE  T.  STATE. 
(Court  ol  Appeals  of  Alabama.    Jan.  9,  191:^.1 

1.  HoMioiDB  (S  300*)— Assault  with  Intent 

TO  KILL— MlBLEAOlNO  INSTSUCIIONS. 

A  reqnetted  charge,  that  If  aceased,  on 
trial  for  assault  with  intent  to  murder,  was 
free  from  fault  in  brlngins  on  tbe  dimcnlt7i 
and  bonestl?  believed  that  ois  life  was  in  im- 
minent  perU,  and  that  It  was  necessan  for 
turn  "to  act  immediatelj"  to  save  Us  life,  he 
must  be  acquitted,  was  properly  refused,  be- 
cause tbe  quoted  words  might  mea^Q  something 
other  than  to  Bhoot  proaecutor,  and  because, 
if  the  quoted  words  negatived  the  idea  that 
accused  conld  avoid  the  combat  by  retreat,  the 
charge  did  not  declare  the  law  with  soflMent 
deamess. 

[Ed.  Note.— For  other  caaeB,  aee  Homiddet 
Cent..  Dig.  a  614-682;  Dec  Dig.  |  300.*] 

2.  CaiiaNAL  Law  ({  830*)  — iNarauoiiOHS— 
MKANinOLESS  Chaboi. 

A  requested  diarge,  that  before  the  Jury 
can  convict  accused  they  must  be  satiBfied 
that  the  proof  is  "incoDslatent"  with  accused's 
guilt,  and  "inconsistent"  with  every  other  ra- 
tional condosion,  is  properl;  refused,  because 
the  word  "inconaistent,"  in  place  of  "conaist- 
ent,"  renders  the  charge  meaningless. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2012;  Dec.  Dig.  |  880.*] 

8.  HoHioiDB  (I  800*)— Assault  with  Intent 

XO  HUSDEB-aNSTBtTOnONS. 

A  requested  charge  on  trial  for  assault 
with  intent  to  murder,  that  if  accused,  prior 
to  The  difficulty,  talked  with  a  witness,  and 
asked  him  to  see  prosecutor  and  have  him  not 
bother  atxused,  and  the  witness  saw  prosecu- 
tor and  asked  him  not  to  ^ve  Accused  any 
trouble,  and  the  prosecutor  replied,  "Damn 
him,"  then  that  fact  must  be  weighed  in  de- 
termining who  was  the  aggressor,  was  bad,  and 
properly  refnsed. 

[Ed.  Note.— For  odier  cases,  see  Homidde, 
Dec  Dig.  I  300.*] 

Appeal  from  City  Court  of  Montgomery; 
Annstead  Brown,  Judge. 

Fred  Lee  was  convicted  of  assault  with  a 
weapon,  and  he  appeals.  Affirmed. 

The  following  charges  were  refnsed  to  the 
defendant:  (11)  "Tbe  court  charges  the  Jury 
that  before  they  can  convict  the  defendant 
they  must  be  satisfied  to  a  moral  certainty, 
not  only  that  the  proof  Is  Inconsistent  with 
the  defendant's  guilt,  but  that  It  is  wholly 
inconsistent  with  every  other  rational  con- 
dusion;  and  unices  the  Jury  Is  so  convinced 
by  the  evidence  of  tbe  defendant's  guilt  that 
they  would  each  venture  to  act  upon  that  de- 
cision in  matters  of  tbe  highest  concern  and 
importance  to  bis  own  interest,  then  tli^ 
must  acquit  the  defendant"   (12)  "The  court 
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charges  the  jxirj  that  If,  from  all  the  erl- 
dence,  they  And  that  the  defendant  did  not 
bring  on  the  dlfficalty,  that  he  was  leaving 
Mr.  Holmes'  store  In  an  orderly  and  peace- 
ful manner,  and  that  Tom  Simmons  spoke  to 
him  in  an  Insulting  way,  and  advanced  to- 
wards the  defendant  in  each  a  manner  as 
to  indicate  to  a  reasonable  mind  that  his 
purpose  was  to  do  the  defendant  grievous 
bodily  harm,  or  to  kill  him,  th^  the  defend- 
ant was  authorized  to  anticipate  Tom  Sim* 
mons  and  shoot  blm."  (13)  "The  court 
charges  the  Jury  that  the  law  la  that  when 
a  person  la  free  from  fault  In  brlngli^  on 
the  difficulty,  and  that  he  is  being  attacked 
by  a  man  of  dangerous  character,  then  he 
l8  not  required  to  wait  imtll  the  weapon  Is 
presented,  ready  for  deadly  use,  but  to 
act  on  the  reasonable  appearance  of  same, 
and  fire  to  kill,  If  In  hia  mind  the  danger 
la  real.**  (U)  "The  court  cSiargea  the  Jury 
that  if  they  believe  from  all  the  evidence 
that  Tom  Simmons  had  made  previous 
threats  towarda  the  defendant,  and  tbat  the 
defendant  was  aware  of  soCh  threats,  and 
tbat  Tom  Slmmona  had  ttie  reputation  of 
being  a  dangerona  and  bloodtbiraty-man,  and 
that  Tom  Slmmona  moved  tovrarda  the  de- 
fendant In  a  hostile  manner,  and  that  the 
defendant  did  not  provoke  or  bring  on  the 
difficulty,  then  it  was  the  dnty  of  the  de- 
fendant to  fire  upon  Tom  Blmmdna,**  (16) 
"If  the  Jury  believe  from  all  the  evidence  In 
this  case  that  the  defendant  and  Tom  Sim- 
mons were  in  close  proximity  to  each  other 
at  the  time  of  the  difficulty,  and  tbat  the  de- 
fendant did  not  bring  on  the  .difficulty,  and 
that  Tom  Simmons  had  the  reputation  of  be- 
ing a  dangerous  and  turbulent  and  violent 
man,  and  that  he  assumed  the  hostile  atti- 
tude towards  the  defendant;  and  that  the 
defendant  did  honestly  believe  he  was  about 
to  suffer  grlevons  bodily  harm  at  the  hands 
of  Tom  Simmons,  then  the  defendant  had  the 
right  to  shoot,  and  should  be  acquitted." 
(16)  "The  court  charges  the  Jury  that  If  from 
all  the  evidence  they  find  that  the  defend- 
ant is  free  from  fault  In  bringing  on  the 
difficulty,  and  that  he  honestly  and  reason- 
ably believed  that  his  life  was  In  Imminent 
peril,  and  that  It  was  necessary  for  him 
to  act  Immediately  to  save  hl9  own  life  or  to 
prevent  grievous  bodily  harm,  then  the  de- 
fendant should  be  acquitted."  (17)  "The  court 
charges  the  Jury  that  if  they  find  from  all 
the  evidence  that  the  defendant  had  prior  to 
the  difficulty  had  a  talk  with  the  witness 

 ^1  and  asked  him  to  see  Tom  Simmons, 

and  have  him  not  to  bother  or  to  do  him 
any  harm,  and  that  the  said  witness  did  see 
Tom  Simmons,  and  asked  him  not  to  give 
the  defendant  any  trouble,  and  that  Tom 
Slmmona  replied  by  saying,  'Damn  him,* 
then  this  fact  must  be  weighed  by  you,  In  de- 
termlnli^  who  waa  the  aggreraor." 


(Ala. 

H.  B.  Fuller,  for  appellant  B.  O.  Brldcell, 
Atty.  Gen^  for  the  State. 

DB  QBAWWUBSED,  J.  The  defendant 
was  indicted  fbr  aasanlt  with  intent  to  mur^ 
der.  He  waa  tried  by  a  Jury,  found  gnilty 
of  assault  with  a  deadly  weapon,  waa  sen- 
tenced to  hard  labor  tor  Montgomery  coun- 
ty, and  appeala. 

Hie  only  qneations  presented  to  us  tor  con- 
slderatiott  grow  out  of  tbe  refusal  of  the 
trial  court  to  give  certain  charges  which  tbe 
defendant,  in  writing  requested  it  to  give 
to  the  Jury. 

[1]  1.  In  diarge  16  the  defendant  reqiuBt- 
ed  the  court  to  diarge  the  Jury,  in  substance^ 
that  if  he  was  free  from  &ult  in  bringing 
on  the  difficulty,  and  honestly  and  reason- 
ably believed  that  hia  Ufe  waa  In  imminent 
peril,  and  that  it  was  necesury  for  blm  to 
act  immediately  to  save  his  own  Ufe,  or  to 
prevent  himself  from  suffering  cpreat  bodily 
harm,  then  tbe  Jury  ahonld  - acquit  him.  It 
may  be  tbat  "to  act  Immediately"  meant  "to 
get  out  of  his  assailant's  way  immediately,** 
or  "to  retreat  immediately,"  or  to  do  some- 
thing, other  than  to  shoot  his  adversary. 
The  charge  waa  patently  bad.  The  words 
"to  act  immediately,"  as  used  In  the  above 
cbai^  if  intended  to  native  the  Idea  that 
the  circumstances  were  such  that  tbe  defend- 
ant could  not  have  avoided  the  combat  by  re- 
treat, without  increasing  his  peril,  certainly 
do  not  do  so  with  aufficlent  cleameaa. 

[2]  2.  Charge  11  waa  evMenUy  copied  from 
some  charge  which  had  been  previously  pass- 
ed upon  by  the  Supreme  Court,  but  by  some 
error,  clerical  or  otherwise,  the  words  "con- 
sistent witii  tbe  defendant's  guilt"  were 
written  in  the  charge,  as  requested,  "incon- 
sistent with  the  defendant's  guilt,"  which 
rendered  the  charge  meaningless,  and  the 
court  properly  refused  It. 

S.  Charges  12,  IS,  14,  and  16  Ignore  the 
doctrine  of  retreat,  and  were  properly 
fused, 

[31  4.  Cha^  17  waa  patently  bad. 
There  is  no  error  In  the  record,  and  the 
Judgment  of  the  court  below  is  afflimed. 
Affirmed* 


WESTERN  BT.  OV  at.aham*  t, 

BfcPHSmSON. 

(Conrt  of  Appeala  of  Alabama,  Jan.  11,  1912.) 
;L  Puadino    (I  248*)— AmnnmnB-^DB- 

PABTUBB. 

In  an  action  against  a  railroad  company' 
for  negligently  killing  a  cow,  an  amendment  to 
the  complaint,  which  only  varied  the  descrip- 
tion of  the  transactioii  oridnally  complained 
of,  was  not  a  deinrtnre;  uie  same  defenan 
being  available  against  the  amended  complaint 
as  t£e  original. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  SS  680-709;  Dec  Dig.  |  248.*]  ' 
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SL  Raiuoasb  (I  439*)— Injuries  xo  Aimuxs 
OH  TBACK8—AcTio»a— Complaint. 
A  complaint,  allef^n^  that  the  employfi  of 
a  railroad  company  havine  charge  of  its  en- 
diie,  asd  while  ramiiDg  the  same  and  acting 
fa  the  wc^e  of  his  authority,  did  so  recklessly, 
carelesajy,  asd  negligently  operate  it  as  to 
strike  and  injure  plaintiff's  cow,  snffidently 
lilted  the  negligence  of  the  engineer  and 
stated  a  caaae  of  action. 

[Ed.  Note. — For  other  caaea,  see  Railroads, 
Cent  Dig.  IS  1551-1569;   Dec.  Dig.  }  439.*i 

S.  Railboads  (1  447*)— Injubies  to  ANiMAia 
ox  Tracks— Bdbden  of  Pboo7— Inbtbuo- 

TIORS. 

In  an  action  against  a  railroad  company 
(or  negligently  kiUiilg  a  cow,  a  requested  charge 
that,  to  cast  on  defendant  the  burden  of  dis- 
proring  the  negligence  charged,  the  plaintifE 
mast  not  only  show  the  innicUon  of  injury, 
but  that  it  occnrred  at  a  public  road  crossing, 
the  crossing  of  the  railroad,  the  regular  sta- 
tion, or  stopping  place  in  a  TlUage  or  cit7, 
was  properly  refused ;  for  under  -  the  direct 
proTisions  of  Code  1907.  SS  5474,  5476,  a  raU- 
road  company  injuring  an  aaimal  at  the  cross- 
iiV  of  another  railroad  has  the  harden  of  prov- 
ing the  absence  of  negllgeBce,  and  this  In- 
ttniction  did  not  show  that  snch  bardeD  was 
on  the  railroad. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Dec.  Dig.  447.*] 

4.  Tbiai.  (S  252*)— iHSTBUonom— Apfuoa- 

BIUTT  TO  BTIDBHOK. 

In  an  action  against  a  railroad  company 
(or  knUag  a  cow,  a  charge  npon  the  hypothesis 
of  the  failure  of  the  engineer  to  see  the  cow 
while  on  the  track  was  properly  refused;  the 
eridence  as  shown  by  the  bill  of  exceptions 
not  raising  any  sneh  hypothesis. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  is  596-^12;   Dec  Dig.  i  262.*] 

Appeal  from  Circuit  Court,  Chambers  Coun- 
tj;  S.  L.  Brewer,  Judge. 

Action  by  N.  B.  McPherson  against  the 
Western  Railway  of  Alabama  for  damages 
to  a  cow.  Judgment  for  plaintiff  and  defend- 
int  appeals.  Affirmed. 

Cotmt  1  of  the  complaint  as  originally  filed 
Is  as  follows:  "Plaintiff  claims  of  the  defmd- 
ant,  which  la  a  corporation  organized  under 
the  laws  of  Alatiama,  and  doing  business  In 
Cham  be  re  cotmty.  In  said  state,  the  Bum  of 
$50  as  damages,  for  that  heretofore,  on,  to 
wit,  on  and  prior  to  January  1, 1902,  defend- 
ant was  engaged  in  the  operation  by  steam 
of  a  railway  between  the  cities  of  West  Point, 
Oa.,  and  Uontgomery,  Ala.,  and  that  its  engi- 
neer, to  wit,  W.  B.  Rast,  who  was  in  the  em- 
ploy of  defendant,  and  in  charge  of  their  en- 
gine, did  not  keep  a  proper  lookout,  and  did 
not  rtmff  the  beU  or  blow  the  whistle,  or  did 
BO  recklessly,  rapidly,  carelessly,  and  negli- 
gently operate  Its  engine  as  to  knock  from 
the  defendant's  track  on  or  about  January  2, 
190&,  within  or  near  the  corporate  limits  of 
Ijuiett,  Ala.,  In  said  conoty,  within  one-fourth 
«f  a  mUe  of  a  pubUo  road  orosting,  one  milk 
cow,  belonging  to  the  plaintiff,  and  Injured 
said  cow  to  the  extent  of  the  value  of  $60. 
Wherefore  plaintiff  sues.  That  defendant 
failed  to  notify  plaintiff  within  24  hours  after 
said  cow  was  struck  by  its  engine,  and  failed 


to  notify  the  nearest  Jtistlce  of  the  peace; 
but  that  one  A.  T.  Hobba,  who  was  in  the  em- 
ploy of  the  plaintiff,  came  along  next  day 
after  said  cow  was  struck,  with  his  hands, 
all  of  whom  were  In  the  employ  of  defendant, 
and  in  charge  of  this  part  of  defendant's 
track,  and  without  plaintiff's  knowledge  or 
consent  did  kill,  then  and  there,  with  a  large 
hammer,  said  cow,  without  saving  her  hide, 
which  was  worth  about  $2."  The  amendment 
to  the  complaint  consisted  In  striking  out 
the  italicized  words.  The  second  count  suf- 
fldeutly  appears  from  the  opinion. 

The  charge  set  out  in  the  third  assignment 
of  error  Is  as  follows:  "To  oast  burden  on  de- 
fendant of  disproving  n^llgence  charged  In 
the  complaint,  the  plaintiff  must  have  shown, 
not  only  that  the  defendant  Inflicted  the  in- 
Jury,  bnt  that  it  occnrred  at  or  near  a  pub- 
lic road  crossing,  the  crossing  of  the  railroad, 
the  regular  station  or  stopping  place,  or  In  a 
village,  tovm,  or  dty."  The  charge  set  out  In 
the  fourth  assignment  Is  as  follows:  **If  the 
Jury  believe  from  the  evidence  that  the  engi- 
neer of  the  defendant  was  at  his  post,  and  in 
the  discharge  of  his  duty,  and  was  keying 
a  proper  lookout  for  animals  on  or  In  close 
proximity  to  the  track,  and  that  the  train 
was  properly  eqtilpped,  and  that  he  was  ex- 
ercising that  degree  of  diligence  which  very 
prudent  persons  observe  In  the  conduct  of 
their  own  business,  then  simply  because  he 
failed  to  see  the  cow  while  it  was  on  the 
right  of  way  does  not  make  the  defendant  li- 
able for  damages  tor  the  acddrat" 

George  P.  Harrison,  B.  M.  OUrer,  and  R.  EL 
Stelner,  for  appellant.  Barnes  ft  Denson, 
for  appellee. 

WALKER,  P.  J.  [1]  There  Is  nothing  In 
the  averments  of  the  amended  first  count  of 
the  complaint,  which  were  descriptive  of  the 
transaction  complained  of,  to  Indicate  or  sug- 
gest that  they  did  anyUilng  more  than  vary 
the  description  of  the  transaction  originally 
counted  on.  That  amended  count  was  not  sub- 
ject to  any  objection  which  might  have  been 
available  to  the  defendant  on  that  account  if 
It  had  constituted  a  departure  from  the  origi- 
nal complaint  Kansas  City,  Memphis  &  Bir- 
mingham B.  Co.  T.  Cobb,  102  Ala.  356,  14 
South.  763 ;  LoulsvlUe  &  NasbvUle  B.  Co.  t. 
Woods,  105  Ala.  561, 17  South.  4L 

[2]  That  count  of  the  complaint.  In  alleging 
that  the  employe  of  the  defendant  who  had 
charge  of  its  engine,  while  running  said  en- 
gine and  acting  within  the  scope  of  his  au- 
thority, did  "so  reckle^ly,  carelessly,  and 
negligently  operate  its  said  engine  as  to  strike 
and  knock  from  defendant's  track"  the  plaln- 
tifTs  cow,  and  "Injured  said  cow  to  the  ex- 
tent of  $60,"  sufficiently  showed  that  the  al- 
leged negligence  of  the  engineer  In  the  opera- 
tion of  the  engine  caused  or  contributed  to 
the  Injury  complained  of.   Western  Ry.  Co. 
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T.  Lazarns,  88  Ala.  453,  6  Sotitli.  877;  West- 
era  Rj.  of  Ala.  T.  McPhersoQ,  146  Ala.  427, 
40  South.  934;  Curry  t.  Southern  By.  Co., 
148  Ala.  S7,  42  South.  447.  The  court  was 
not  In  error  in  oTerrullng  the  deiDurrer  to  the 
complaint  as  amended. 

[3]  In  the  chai^  referred  to  in  the  third 
assignment  of  error,  the  defendant  undertook 
to  numerate  the  placea  at  which  the  inflic- 
tion of  damage  to  person  or  property  by*  a 
railroad  company  casts  upon  it  the  burden  of 
disproving  negligence,  and  asserted  aa  a  prop- 
osition of  law  that,  to  cast  on  the  defmdant 
the  burden  of  disproving  the  negligence  charg- 
ed in  the  complaint,  the  plaintiff  must  have 
shown,  not  only  that  the  defendant  Inflicted 
the  injury,  hut  that  it  occurred  at  one  of  the 
places  mentioned  In  the  charge.  If  the  in- 
Jury  complained  of  occurred  where  "the 
tracks  of  two  railroads  cross  eat^  other  at 
grade,"  the  statute  expressly  casts  upon  a  de- 
fendant railroad  company,  which  Is  sought  to 
be  charged  with  liability  for  Injury  to  person 
or  property  shown  to  tiave  been  inflicted  at 
such  a  place,  the  burden  of  proving  a  compli- 
ance with  its  requirements  applicable  to  that 
situation.  Code  1907,  H  6474,  5476.  Such  a 
place  was  not  Included  in  the  enumeration 
made  in  the  charge  in  question.  In  this  re- 
spect It  omitted  a  material  feature  of  the 
charge  on  the  same  subject,  which  was  ap- 
proved on  a  former  appeal  In  this  case. 
Western  Ry.  Oo.  t.  McPherson,  146  Ala.  427, 
40  South.  934.  The  words  "the  crossing  of  a 
railroad,"  In  the  connection  in  which  they 
are  found  in  the  charge  now  nnder  review, 
immediately  following,  as  they  do,  the  words, 
"at  or  near  a  public  road  crossing,"  suggest 
that  the  only  purpose  of  their  use  was  to 
qualify  the  lastrquoted  expression,  so  as  to 
make  the  expression  as  a  whole  describe  only 
a  crossing  of  a  railroad  by  a  public  road,  with 
the  result  that  the  charge  as  a  whole  is  to 
be  understood  as  omitting  any  mention  of  a 
crossing  of  two  railroads.  Certainly  the  lan- 
guage of  that  charge  was  not  such  as  to  in- 
form the  Jury  that  ttie  occurrence  of  an  In- 
Jury  at  a  place  where  "the  tracks  of  two  rafl- 
roads  cross  each  other  at  grade"  casts  on  the 
railroad  company  inflicting  the  injury  the 
burden  of  proving  anything  in  order  to  re- 
lieve itself  of  liability  because  of  such  injury. 
Under  the  diarge  as  requested,  though  the 
plaintiff  proved  that  the  injury  complained 
of  was  inflicted  by  the  defendant's  engine  at 
ft  place  where  its  track  crossed  that  of  an- 
other railroad  at  grade,  that  proof  would  not 
cast  on  the  defendant  the  burden  of  disprov- 
ing the  negl^ence  Involved  in  a  disregard  of 
the  precaution  which  the  statute  requirea  to 
be  observed  at  such  a  place.  A  charge  In- 
volving such  a  proposition  cannot  be  recon- 
ciled wiUi  the  statutory  rule  as  to  the  burden 
of  proof  applicable  in  such  a  case.  Code,  i 
6476.  Whether  it  was  abstract  or  not,  the 
refusal  of  tliat  charge  was  Justifiable  be- 


cause it  asserted,  or  necessarily  larolnd,  a 

proposition  which  is  not  the  law. 

[4]  The  charge  referred  to  in  the  fourth 
aasignmmt  of  error  hypothesized  the  failure 
of  the  engineer  to  see  the  cow  while  it  was 
on  the  right  of  way.  The  bill  of  exceptions, 
which,  as  to  most  of  the  evidence,  merely 
stated  its  tendencies,  does  not  show  that 
there  was  any  evidence  tending  to  show  that 
such  was  the  fact  This  charge  was  property 
refused  becanse  it  Involved  the  hypothesis  of 
the  existence  of  a  state  of  fact  which,  so  far 
as  Is  Indicated  or  suggested  by  the  bill  of  ex- 
ceptions, there  was  no  efidenoe  tending  to 
prove. 

Affirmed. 


PETERS  V.  NOLEZf. 
vCourt  of  Appeals  of  Alabama.   Jan.  9,  191?- 

Rehearing  Denied  Jan.  80,  1912.) 
1.  Afpkai.  and  Bbbob  ({  707*)— BKQuisrm 

FOB  TBAHBRB— TbaNSOBIPT. 

Under  Code  1907.  p.  1617,  rule  41,  which 

frovides  that  a  court  on  appeal  may  dismiss 
or  failure  to  file  the  transcript  by  noon  of  the 
first  day  of  the  first  week  during  which  the 
case  is  snbject  to  call  npon  motion  of  the  ap- 
pellee made  not  later  than  the  next  Tharsday, 
where  the  transcript  was  filed  within  the  term 
to  which  the  appeal  was  retomable,  a  saotion 
not  made  wttUn  the  time  limited  most  be  over- 
ruled. 

[Ed.  Notew— For  other  eases,  see  Aimettl  and 
Error.  Cent  Dig.  U  81^^154;  De&  Dig. 
{  797.*] 

'2.  Apfbai,  aito  Ebbob  Q  548*)— Rebgbva- 
TiON  OP  Gbounm— Bnx  or  Szobption. 
A  roling  on  an  ins  traction  cannot  be  re* 
viewed  on  appeal  where  not  diown  by  a  bill 

of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2440;  Dec  Dig.  |  64&«] 

3.  JuDouin  (I  260*)— GoMKmniT  to  Yer- 

DICT. 

Under  Code  1907,  S  8789,  which  provides 
that  a  defendant  in  a  suit  on  a  mortgage  may 
reqtdre  the  ascertainment  of  the  snm  due  on 
the  mortgage,  and  for  the  rendition  of  a  judg- 
ment on  such  finding,  where  a  complaint  con- 
tained but  two  counts,  one  In  detinue  and  the 
other  claiming  amounts  alleged  to  be  due  un- 
der a  written  Instrument  nnder  seal,  the  nature 
of  which  was  not  alleged,  tbonsh  the  verdict 
In  addition  to  a  finding  that  the  plaintiff  was 
entitled  to  the  proper^,  farther  found  that 
there  was  a  snm  due  "on  the  mortgage,"  it 
will  not  support  a  judgment  for  such  snm. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  446-454;  Dee.  Dig.  {  266.*] 

4.  Appeai.  and  Bbbob  (|  733*)— Bcskbta- 
TioiT  or  Obound»— Abbignkbht  of  Ebsob. 

The  objection  that  a  judfnnent  in  detinue 
was  based  on  a  verdict  which  did  not  assess  ^e 
value  of  one  of  the  items  of  personal  property 
which  was  gued  for  will  not  be  consider^  wher^ 
the  single  assignment  of  error  to  the  JadKment 
^u^geats  only  a  different  specific  objection 
thereto. 

[Ed.  Note.— For  other  caaaa,  see  Appeal  and 
Error,  Cent  Dig.  H  8026-^7;  Dec  Die.  I 

733.*] 

Appeal  from  Clrcalt  Oourt,  TaUapooaa 
County ;  S.  L.  Brewer,  Jndge. 
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Action  by  G.  P.  Nolen  against  B.  M.  Pe- 
lers.  rrom  a  judgment  for  plaintiff,  de- 
fendant appeals.  On  motion  to  dismiss  ap- 
pesL  Motion  denied,  and  jadgm^t  ot  dr- 
oit ooart  affirmed. 

Tbe  motion  was  entered  Noronber  21, 
1911,  and  Is  BM  fOUowB:  "The  appellee  moves 
the  conrt  to  dlamlas  fhe  appeal  In  this  case 
OD  tbe  following  gronnds:  The  Judgment  ap- 
pealed from  was  rendered  August  11,  1910, 
and  the  appeal  was  taikea  March  10,  isil,  to 
the  term  of  the  court  then  In  session,  and 
tbe  record  was  not  filed  until  April  27,  1911, 
tftw  the  last  case  of  the  Fifth  division  at 
the  term  to  which  the  appeal  was  taken." 

George  A.  Sorr^  and  M.  Peters,  for  ap- 
pellant Biddle,  BUta,  Riddle  &  Pruett,  for 
tppellee. 

WALKER,  P.  J.  [1]  The  transcript  hav- 
ing been  filed  during  the  term  to  which  the 
B^eal  was  returnable,  and  the  motion  to  dls- 
DdBS  the  appeal  because  of  the  failure  to 
file  the  transcript  within  the  time  prescribed 
by  the  rule  of  practice  on  the  subject  (rule 
41,  Code,  p.  1G17)  not  having  been  made 
nithln  the  time  allowed  by  that  rule,  that 
motion  must  be  overruled.  Street  v.  Street, 
113  Ala.  S33,  21  South.  138. 

[2]  Tbe  record  contains  no  hilt  of  excep- 
tions. Tbe  giving  of  a  written  charge  which 
Is  set  out  In  tbe  record  is  assigned  as  error. 
Rulings  on  charges  cannot  be  reviewed  on 
appeal  where  they  are  not  shown  by  a  bill 
of  exceptions.  Mllner  Coal  &  Railroad  Co. 
T.  Wiggins,  143  Ala.  132,  38  South.  1010; 
DanneUy  v.  State,  130  Ala.  182.  80  South. 
452. 

[3]  The  complaint,  as  it  was  amended,  con- 
tained two  counts,  one  of  them  being  in 
detlnae  for  "one  black  horse  about  twelve 
years  old,"  and  other  personal  proiwrty, 
and  tbe  othw  count  claiming  amounts  al- 
leged to  be  due  "from  the  defendant  by  a 
written  Instrument  under  seal,"  the  nature 
of  which  was  not  alleged.  So  far  as  dis- 
closed by  the  record,  at  the  time  of  the  trial 
tbe  vropectj  sued  for  was  still  in  the  pos* 
session  of  the  sheriff  under  the  writ  of  sei- 
mre  issued  on  the  institution  ot  the  suit, 
neither  of  the  parties  having  given  s  bond 
for  a  delivery  of  the  property,  as  author* 
Ized  by  the  statute.  Code,  fi  8790.  The  ver- 
dict of  the  Jury  was  as  follows:  "We,  tbe 
jury,  find  ftir  the  pltff,,  and  find  the  value 
of  the  property  sued*  for  as  follows:  One 
lot  of  com,  value  ^.00 — one  lot  of  fodder, 
$10.00—80  bu.  cott<m  seed,  f6.00— one  cow 
and  her  calf,  915.00— 2S  gals,  syrup,  $10.00— 
ISO  pounds  of  seed  cotton,  4.B0— one  mule, 
'  $75.0a  And  we  find  $117.06  due  on  the  mort- 
gage." This  verdict  enumerated  all  the 
property  sued  fbr  except  the  one  black  hors^ 
wbldi  was  not  mentioned.  The  judgment 
rendered  on  this  verdict  was  that  "the  plaln- 
tUt  tuLV  and  recovar  of  th*  defoidant  the 


following  property  or  its  proven  value" — 
naming  the  same  Items  of  property  with 
their  respective  values  as  they  were  set  out 
in  the  verdict — "and  the  further  sum  of  $117.- 
06  on  mortgage,  besides  all  the  costs  in  this 
behalf  expended,  for  all  of  which  let  the 
proper  writ  Issue."  The  only  assignment  of 
error  directed  against  this  Judgment  Is  the 
following:  "(1)  The  court  erred  in  enter- 
ing a  judgment  against  tbe  defendant  for 
the  proven  value  of  the  property  and  the 
further  sum  of  $117.06."  This  assignment 
of  error  must  be  snstained.  The  part  of  the 
Judgment  which  awarded  to  the  plaintiff  the 
sum  of  $117.06  was  not  supported  by  the 
verdict.  The  verdict  did  not  contain  a  find- 
ing In  favor  of  the  plaintiff  for  that  sum.  Its 
finding  In  that  regard  was  merely  that  there 
was  "$117.06  due  on  the  mortgage."  In  view 
of  what  the  record  discloses  and  falls  to 
disclose,  that  part  of  the  verdict  cannot  be 
given  the  effect  of  necessitating  or  author- 
izing the  rendition  of  such  a  Judgment  as  is 
provided  for  by  section  8789  of  the  Code 
when  a  suit  Is  by  a  mortgagee  or  bis  assignee 
against  the  mortgagor  or  one  holding  under 
him,  and  the  defendant  upon  suggestion  re- 
quires the  Jury  to  ascertain  the  amount  of 
the  mortgage  debt,  as  the  record  in  this 
case  nowhere  shows  that  this  is  such  a  suit, 
and  contains  no  su^estion  by  the  defend- 
ant that  the  jury  be  required  to  ascertain 
the  amount  of  any  mortgage  debt  or  the  un- 
paid balance  of  tbe  purchase  price  of  any 
article  sold.  The  result  Is  that  the  part  of 
the  verdict  last  mentioned  can  neither  suxh 
port  a  judgment  in  tevor  of  the  plaintiff  for 
the  recovery  of  money  nor  entitle  the  de- 
fendant to  the  kind  of  judgment  which  is 
prescribed  in  the  contingencies  provided  for 
by  the  section  of  the  Code  just  referred  to.  So 
far  as  the  defendant  was  prejudiced  by  the 
rendition  of  that  unauthorized  part  of  the 
judgment,  he  will  be  fully  protected  by  a  cor- 
rection of  the  judgment  here  by  striking  from 
It  the  dause  awarding  to  the  ^alntiff  the 
sum  of  $117.06.  The  verdict  supports  the 
judgment  as  thns  corrected. 

[4]  The  criticism  by  the  counsel  for  the 
appellant  of  the  Judgment  appealed  from  be- 
cause It  was  based  upon  a  verdict  which 
did  not  assess  tbe  value  of  one  of  tbe  Items 
of  personal  property  which  was  sued  for, 
namely,  the  "one  black  horse,"  which  was 
not  in^uded  in  the  judgment  rendered  in 
favor  of  the  plaintiff,  need  not  be  consider- 
ed, as  tbe  feature  of  the  judgment  which  Is 
the  subject  of  this  criticism  is  not  brought 
into  question  by  the  single  assignment  of 
error  In  reference  to  the  judgment  which 
sn^ests  only  another  and  different  specific 
objection  to  it 

The  correction  above  indicated  win  be 
made  here,  and  the  judgment  as  so  correc^ 
ed  Is  affirmed,  the  costs  of  the  appeal  to  be 
taxed  against  the  appellee. 

Corrected  and  afilnned. 
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(Alt. 


BDWABDS  T.  UASSrSQlUj. 

(Court  of  Appeals  of  Alabama.    Jan.  9.  1012.) 

1.  DAXAaXS    (i  91*)— PUNZXITB  Dauaoes— 

Wahtoh   OB   SCauoxods  Goirouor-^vx- 

DINCB. 

That  one  peTBonaUy  started,  or  directed 
his  employes  to  start,  a  fire  for  a  legitimate 

eurpose  on  land  under  his  control,  was  not, 
1  itself,  BuiEcient  to  iastify  puiutive  damages 
for  the  burning  of  tue  propertsr  of  another 
caused  by  the  fire  spreading,  and  where  there 
was  no  intent  to  inflict  injury,  nor  any  wanton 
HI  malicious  condact  amonntinK  to  a  reckless 
indifference  to  conBeaneneeB.  pnnitire  damases 
could  not  be  awarded. 

[Ed.  Note.— For  other  cases,  see  DamageSt 
Cent  Dig.  U  193-201;  Dec.  Dlf.  S  91.*] 

2.  Appeax  and  Ebbob  ({  1068*)— Habuless 
Ebbob— EBBOrTBOnS  InSTBUCnONB. 

Where  punitire  damages  were  not  recov- 
erable, and  the  court  on  appeal  from  the  Judg- 
ment on  the  Terdict,  rendered  under  instruc- 
tions authorizing  ptmitlTe  and  compensatory 
damages,  could  not  say  whether  punitive  dam- 
ages were  included,  the  error  in  the  inatruc- 
ttons  was  reversible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4225-4230;  Dec.  Dig.  ( 
1068.*] 

8.  EvioiHox  (i  474*)— Opinion  Etxdehob— 

ADlCZSSXBXLXTr. 

A  farmer  who  bad  had  considerable  ex- 
perience with  fences,  but  who  had  not  seen  a 
particular  fence  for  two  or  three  years  prior 
to  its  destruction  by  fire,  was  not  competent 
to  testify  whether  ui«  fence  was  sufficient  to 
turn  cattle. 

[Ad.  Notftr-For  otiier  cases,  see  Evidence, 
Cent  Dig.  H  2196-2219;  De&  Dig.  8  474!^ 

4.  NKOLIQENOB    (S  21*)— FiBES— LlABtLITT. 

One  who  lawfully  and  prudentlj;  kindles  a 
fire  on  his  own  premises  for  a  legitimate  pur- 
pose for  his  own  use,  is  not  liable  for  the  de- 
struction of  his  neighbor's  property  by  the  fire 
in  the  absence  of  negligence  in  setting  or  man- 
aging the  fire  but  one  who  sets  out  a  fire  is 
responsible  for  injury  due  to  his  failure  to  use 
reasonable  care  in  kindling  the  fire  and  to 
keep  it  from  spreading  to  the  lands  of  another. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §S  28-30;  Dec.  Dig,  fi  21.*!^ 

5.  Tbial  (S  256*)— iNSTBUonoNS— Bequests 

— ^NECESSITt. 

A  partj^  deemlug  a  charge  misleading, 
though  appbcable  to  t3M  issaes,  must  request 
an  explanatory  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {|  628-641;  Dec.  Dig.  {  256.*] 

«.  Evidence  (8  471*)— Conclusion  of  Wit- 
ness. 

The  testimony  of  a  party  suing  for  the  de- 
struction of  his  property  by  fire  set  by  the  ad- 
verse party,  that  the  latter  acknowledged  that 
his  fire  destroyed  the  property,  is  inadmissi- 
ble as  a  conclusion,  the  proper  way  being  to 
state  the  conversation  so  that  the  jury  may 
draw  the  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  18  2149-2185:  Dec.  Dig.  |  471;' 
Witnesses,  Cent  Dig.  f|  83S-^.] 

Appeal  from  Circuit  Ooart,  Escambia  Coun- 
ty; A.  E.  Gamble,  Judge. 

Action  C.  W.  MasBlngUI  against  J.  U 
Edwards  for  setting  ont  a  fire  and  destroy- 
ing a  fence.  From  a  Judgment  for  plaintiff, 
defendant  aKieals.  Berersed  and  rmanded. 


The  first  count  Is  for  panlttve  damages. 
The  otbra  counts  declare  on  simple  negli- 
goice  for  oommunleatiiig  iDre  to  certain  prop- 
erty, some  of  which  placed  the  nesUgence 
upon  the  detendant,  and  others  upon  the 
negligence  of  servants  or  employes  of  tlie 
deCoidant  acting  within  the  line  and  scope 
of  th^  employment 

Jemlgan  was  Introduced  as  a  witness  for 
the  defendant,  and  testified  In  ect  that  be 
had  been  a  farmw  for  60  years,  and  bad  had 
considenble  ^>«rience  with  fences,  botb  in 
the  constructlan  and  moving  thereof;  that 
be  had  not  seen  the  fonce  in  question  for 
a  year  or  more,  and  that  be  had  never  seoi 
the  horse  stalls  to  notiee  them;  that  the 
fence  seemed  to  be  old  and  rotten.  There- 
upon the  counsel  for  deCoise  asked  the  fol- 
lowing question:  "Based  on  your  experl^ce, 
and  as  a  farmer,  and  the  experience  yon 
have  had,  was  this  fence  sufliclent  to  turn 
cattle  out  of  th^r  farm— to  ke^  cattle  out?" 
The  court  sustained  platntlfrs  objectioB. 

Chaise  1,  requested  by  a2^>eUe^  is  as  toh- 
lows:  "I  charge  yon*  gentlem«i,  tliat  the 
defradant  Edwards,  in  using  fire  upon  the 
premises,  was  compelled  at  bis  poll  to  keep 
it  there;  and  if  the  defendant  or  Ills  serv* 
ants,  as  alleged  In  tbe  comidalnt,  were  guilty 
of  negligence.  In  either  setting  ont  the  tire 
that  destroyed  Masslnglirs  fence,  or  In  neg- 
ligently permitting  It  to  spread  to  saUl  fence 
BO  destroyed,  then  you  will  find  for  tbe 
plaintiff." 

Leigh  &  Leigh  and  Jamea  M.  Davison, 
for  app^nt  G.  W.  L.  Smith,  for  appellee. 

PTCTjHAM,  J.  Tile  two  separate  suits 
brought  in  tbe  justice  of  tbe  peace  court  by 
appellee  were  by  agreement  consolidated  and 
tried  as  one  case  on  one  complaint  in  tbe 
circui{  court,  where  Judgment  was  rendered 
against  appellant,  from  which  tills  appeal  is 
prosecuted.  The  onisoUdated  complaint  fil- 
ed in  the  circuit  court  contained  five  oounts, 
and  the  case  was  tried  on  pleas  of  tbe  gen- 
eral issue  to  each  of  tiie  counts.  The  first 
count  of  tbe  complaint  claims  punitive  dam- 
ages, and  in  this  count  it  is  alleged  tliat  de- 
fendant vrillfnlly  set  fire  to  and  destroyed 
572  panels  of  the  plalntUTs  rail  fence.  Tbe 
evidence  sbovrs  that  the  appellant  was  in 
possession  of  the  property  on  which  tbe  Are 
was  started,  or  "^et  out,"  and  was  engaged 
In  running  a  turpentine  business  for  the  pur- 
pose of  getting  crude*  turpentine,  and  that 
the  fire  was  set  out  in  this  turpentine  or- 
chard for  tbe  purpose  of  burning  off  the 
woods  to  prevent  the  turpaittne  orchard 
from  being  injured  by  snbsequent  fires,  as 
was  usual  and  customary  in  connection  with 
the  work  in  whldi  appelant  was  engaged. 
The  lease  under  wblch  the  turpentine  opera- 
tions were  carried  on  was  made  to  C.  W. 
Edwards,  a  brother  of  the  appellant,  and  tbe 
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iKiellant  aeenw  to  bave  tnk«n  oTer  the  boal- 
msB  wlthont  a  written  transfer  of  the  lease, 
bat  whether  appellant  wag  In  possession  and 
nrndnctlng  the  business  In  his  own  right  as 
tnnsferee  of  his  brother,  or  by  permission 
of  Bis  brother,  makes  no  difference  under  the 
IssQM  InTOlTed;  as  he  was  In  the  rlghtfnl 
possession  and  worklns  the  trees  for  tur- 
pentine purposes,  and  his  right  to  conduct 
tbe  operations  on  the  land  was  not  a  mat- 
ter of  dispute  on  tbe  trlaL  Tbe  lire  thus 
started  on  the  premises  under  control  of  ap- 
pellant and  of  which  he  was  In  possession 
onder  a  "turpentine  leastf*  either  as  the 
trsDstoee  or  by  permission  ot  his  brother  as 
tbe  owner  of  the  lease,  on^d  to  and  burn- 
ed orer  on  tbe  adjoining  premises  of  appdlee 
and  destroyed  some  of  his  property,  consist- 
ing of  a  part  of  his  fence,  stalls,  etc«  The 
ippellant,  it  seems,  intrusted  the  burning  of 
the  woods  to  bis  employee,  and  the  erldenoe 
Is  hi  conflict  as  to  whether  tbe  appellant,  or 
his  employes,  were  guilty,  under  the  drcnm- 
Btances,  of  n^Igence.  In  the  first  Instance, 
In  setthig  the  Are  out;  and,  secondly,  .In  not 
keeping  tbe  fire  confined  to  appellant's  prem* 
IMS,  and  in  allowing  it  to  spread  to  tbe  ad- 
joining land  and  burn  and  damage  appellee's 
prop^ty. 

[1]  There  Is,  howerer,  no  evidence  con- 
tained In  the  bni  of  exceptions  tending  to 
show  that  appellant  willfully  set  fire  to  and 
burned  the  appdlee's  fence  as  alleged  In  the 
first  count  of  the  complaint.  This  count  of 
the  complaint  Is  In  trespass,  and  there  was 
no  evidence  to  support  It,  or  to  authorize 
the  Bubmisslon  of  the  recovery  of  punitive 
damages  to  the  Jury  under  Its  avermrats. 
The  fact  alone  that  appellant  gave  orders  to 
set  out  tbe  fire  for  legitimate  and  proper 
porposefl  oa  land,  under  his  control,  or  that 
the  fire  was  pttsonally  started  by  him  under 
such  drcomstances  is  not  snfflctent  In  Itself, 
without  some  element  of  gross  n^rUgence  at- 
tending tbe  act,  to  entllle  the  appellee  to  re- 
eover  pimitive  damages,  or  smart  money. 
Tbt  erldoice  shows  no  design,  purpose,  or 
Intent  on  tibe  part  of  appellant  or  his  em- 
ployes to  Inflict  the  Injury  or  loss  on  appel- 
lee, nor  any  wanton  or  maUdons  ccmdnct 
OD  the  part  of  any  of  them  amounting  to  a 
lecklera  Indifference  to  consequraces  such 
as  would  make  the  appellant  liable  to  re- 
spond in  punitive  damages.  The  setting  of 
the  fire  and  the  tallnra  to  confine  it  to  ap- 
pdlanfs  own  jnemlaes  was  characterized  by 
no  act,  nor  was  it  done  under  circumstances 
sodi  aa  would  amount  to  more  than  simple 
n^llgence,  so  far  as  shown  by  the  evidence 
set  out  tn  the  bill  of  exceptions;  and  cer- 
tainly did  not  ctmstitDte  a  trespass  as  aro- 
ijed  in  tbe  first  count  of  the  oomiOalnt. 

HI  Tbe  value  ot  tbe  damage  snffeted  va- 
ried wa&tx  tbe  eatimates  given  by  dlflerent 
wltneasea  from  ilx  or  eight  dollars  to  an 
amount  In  excese  of  ttie  snm  dalmed  In  tbe 
eomplatait^  and,  the  wdlct  bting  for  fifty 
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dollars,  we  are  unable  to  say  whether  or 
not  a  recovery  was  had  for  punitive  or  ex- 
ttnplary  damages  under  the  first  count  of 
the  consolidated  complaint,  and  the  court 
committed  error  that  must  work  a  reversal 
of  the  case  In  refusing  the  general  charge 
requested  In  writing  by  ai^>ellant  on  the 
first  count  of  the  complaint.  B'ham  Water 
Wks.  Co.  V.  Wilson,  66  South.  760,  present 
term:  Snedecor  v.  Pope,  143  Ala.  275,  39 
South.  318;  B.  B.  U  &  F.  Oo.  T.  Brown,  ISO 
Ala.  327,  48  South.  342;  Peters  v.  So.  By. 
Co.,  135  Ala.  633,  33  South.  332;  B.  R.  L.  & 
P.  Co.  V.  Franscomb,  124  Ala.  27  South. 
608;  B.  B.  L.  &  P.  Co.  T.  Bowers,  110  Ala. 
S28,  20  South.  345. 

[S]  There  was  sufflcfeut  evidence  to  sub- 
mit to  the  Jury  the  question  ot  appellant's 
liability  under  each  of  the  otber  fonr.oonnts 
of  the  complaint;  but,  as  the  case  must  be 
reversed  for  the  error  pointed  out,  it  is  not 
necessary  to  give  erteuded  discussion  to  tbe 
other  asslgxunenta  of  error. 

The  question  asked  the  witness  Jemlgan 
was  leading  and  did  not  specify  the  time; 
the  witness  had  testified  he  had  not  aeoi 
the  place  for  two  or  three  years,  and  tbe 
opinion  sought  to  be  elicited  was  ahown  to 
be  based  on  information  too  remote^  uncer- 
tain, and  indefinite. 

[4, 6]  There  was  no  error  In  giving  charge 
No.  1  requested  by  appellee.  While  It  Is  true 
that  where  one  lawfully  and  prudently  kin* 
dies  a  fire  on  his  own  premises  for  a  Inti- 
mate purpose  and  with  a  good  motive  to 
serve  his  business  or  domestic  use.  In  the 
absence  of  negligence  In  Its  setting  or, man- 
agement, he  Is  not  liable  to  his  neighbor  for 
damage  that  may  be  occasioned  from  the 
fire,  yet  it  Is  also  true  that  a  person  who 
seto  out  a  fire  Is  responsible  for  Injury  or 
damage  due  to  failure  on  his  part  to  use 
prudence  and  reasonable  care  and  caution  In 
kindling  the  fire  and  keeping  It  from  spread- 
ing to  the  lauds  of  another.  The  charge 
limits  tbe  "peril"  under  which  the  appellant 
was  compeled  to  keep  the  fln  on  bia  own 
premises  to  the  negligence  averred  tn  the 
complaint,  on  which  the  appellant  had  taken 
issue.  It  the  appelant  deemed  the  charge 
misleading  in  this  particular,  it  was  Us  du- 
ty to  have  asked  an  explanatory  <diarge. 
Hammond  v.  Stete,  147  Ala.  79,  41  Boutb. 
761;  Vandlver  v.  Walker,  148  Ala.  411,  39 
South.  136;  Daniel  v.  Bradford,  132  Ala. 
262,  31  South.  466:  Bvana  v.  State.  120  Ala. 
269,  25  South.  175;  Abrabam  ft  Bro.  v.  Nunn, 
42  Ala.  61. 

[I]  Hie  evidence  in  many  partlenlara  was 
in  conflict  as  to  appellants  oonnectton  with 
the  Ore,  and  the  appellee  should  not  have 
been  allowed  to  testify  that  anient  **ao- 
knowledged  that  bis  Are  burned  llie  fence.** 
The  statement  was  a  conduaion  or  impraa- 
slon  made  on  the  mind  of  the  witness  from 
what  was  said,  and  be  should  have  been 
reqidred  to  atete  tbe  conversation  and  allow 
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the  iurj  to  draw  tbe  concluBioD,  unaided  by 
the  conclusion  or  Inference  drawn  by  the 
witness.  Knight  v.  State,  160  Ala.  58,  49 
Sonth.  7«4;  A.  B.  &  A.  By.  Co.  v.  Brown, 
158  Ala.  607,  48  South.  73;  City  of  Annlston 
T.  Ivey,  151  Ala.  392,  44  South.  48;  B.  R.  L. 
&,  P.  Co.  T.  Handle,  149  Ala.  539,  43  South. 
855;  W.  U.  Tel.  Co.  t.  Merrill,  144  Ala.  618, 
8»  South.  121,  US  Am.  St.  Rep.  66. 

For  the  errors  pointed  out  and  discussed 
above,  the  case  must  be  rerersed. 

Reversed  and  remanded. 


STANFIMJ)  et  aL  t.  STATB. 
(Gonrt  of  Appeals  of  ATshmni.  Jiu.  18^  U12.) 

1.  CBZHurAL  Law  (I  DTS*)— Tnn  vob  Tbiai.. 

Code  1907.  |  82^  which  provides  that, 
where  a  term  of  coart  is  for  three  weeks,  the 
criminal  docket  shall  be  taken  up  on  the  third 
Monday  of  the  term,  merely  means  that  the 
criminal  docket  shall  be  taken  up  and  criminal 
cases  given  preference  over  avif  business  dur- 
ing that  week,  and  not  that  the  court  ia  without 
authority  to  try  criminal  causes  during  a  prior 
week  of  the  term,  so  that  a  trial  of  a  prosecu- 
tion for  assault  with  intent  to  murder  during 
the  second  week  of  the  term  is  not  reversible 
error. 

[Ed.  Kote.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  |  675.*] 

2.  CannNAi.  Law  (f  991*)— Jnooimn. 

Under  Code  19OT,  S  7630,  which  provides 
that  when  an  offense  may  be  punished  both  by 
fine  and  imprisonment,  or  hard  labor,  the  jury 
need  not  impose  a  fine,  but  may  find  the  accus- 
ed guilty  and  leave  the  imposition  of  his  pnn- 
isbment  to  the  court,  and  section  6306,  which 
provides  that  a  person  convicted  of  an  assault 
or  an  assault  and  battery  must  be  fined  not 
more  than  $500,  and  may  also  be  imprisoned  or 
sentenced  to  hard  labor  for  not  more  than  six 
months,  a  verdict  which  simply  found  certain 
persona  guilty  of  assault  and  batterv;  was  suf- 
ficient to  authorize  a  sentence  to  nard  labor 
for  six  months  and  an  additional  term  to  cover 
the  costs  of  the  prosecution. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  991.*] 

3.  Cbiuinai.  Law  (S  005*)— JuoaifEnT. 

Although  a  judgment  m  a  prosecution  for 
assault  with  intent  to  murder  does  not  af- 
firmatively :3how  that  defendants  failed  to  per- 
sonally pay  costs  or  confess  judgment  for  the 
sum,  where  the  entry  essesaing  such  costs  re- 
cites that  the  defendant,  being  asked  if  be  had 
anytliinK  to  say  why  sentoice  should  not  be 
pronounced,  said  nothing,  then  recites,  "It  is 
further  considered  by  tbe  court,"  followed  by 
a  judgment  of  sentence  in  Ueu  of  the  costs  hav- 
ing been  paid  or  secured,  it  implies  a  determi- 
nation that  the  costs  were  not  paid  or  secured, 
and  is  sufficient 

[Bd.  Note.— For  other  cases*  see  Criminal 
Law,  Dec  Dig.  §  996.*] 

4.  HoiaciDB  (S  191*)— Evidbncb. 

In  a  prosecution  for  assault  with  intent 
to  murder,  a  defendant  may  not  go  into  the 
details  of  a  former  difficulty  with  uie  assault- 
ed person,  so  that  testimony  about  the  assault- 
ed party  having  a  pistol  in  his  hand  on  an  oc- 
casion when  he  made  threats,  at  a  time  prior 
to  and  disconnected  with  the  assault  for  which 
defendant  is  being  prosecuted,  is  inadmissible. 

Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  414 :  Dec  Dig.  |  191.*] 


6.  WxrnxaaBs  (|  414*)— CoBBOBomATioir, 

Such  testimony  is  Inadmissilile  to  corrob- 
orate the  testimony  of  the  same  defendant  as 
to  the  assaulted  party  having  a  pistol  on  differ- 
ent occasions  than  the  assault  in  question, 
since  a  witness  cannot  cOTrohorate  Us  own  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1287-1288;  Dec  Dig.  S  414.*] 

6.  WiiNEsaES  (I  887*)— TaiAii— Cbobs-Ezav- 

INATION— BVXDKNOB  OH  FbBUMIHABT  HBAB- 

ino. 

Under  Code  1907,  |  7600,  which  provides 
that  the  evidence  of  witnesses  examined  in 
preliminary  proceedings  must  be  reduced  to 
writing  by  the  magistrate  or  under  hia  direc- 
tion and  signed  by  the  witnesses,  a  witness, 
who  was  a  defendant  in  a  prosecution  for  as- 
sault with  intent  to  murder,  may  properly  be 
asked  if  he  did  not  make  certain  stat^ents  on 
a  preliminary  heariDc,  though  the  evidence 
therein  was  not  produced,  where  it  was  not 
sought  to  contramct  the  witness  or  show  by 
secondary  evidence  whethsr  he  did  or  did  not 
make  the  statement 

[Ed.  Note.— For  otiier  cases,  see  Witnesses, 
Cent  Dig.  U  1228-1232;  Dec  Dig.  |  387.*] 

7.  Cbiicinax.  Law  ({  720*)  — Tbiali— Abou- 

Where,  in  a  prosecution  for  assault  vnth 
intent  to  murder,  a  defendant  when  asked  on 
cross-examination  whether  he  made  a  certain 
statement  in  hia  preliminary  examination,  could 
not  remember  whether  he  had  made  such  state- 
ment bis  failure  to  remember  was  a  circum- 
stance not  improper  to  he  referred  to  by  state's 
counsel  in  argument  as  an  independent  matter, 
regardless  of  whether  the  statement  liad  or 
had  not  been  made. 

[Ed.  Note. — For  other  cases,  see  Ciiminai 
Law,  Dec  Dig.  {  720.*] 

8.  WrTNESSBS  (S  887*)  — BVIDEHCl  — StAIE- 
1CBRT8  ON  PBBUHINABT  BXAKIHAnOlf . 

Where,  in  a  prosecution  for  assault  with 

intent  to  murder,  state's  coonsel  stated  in  open 
court  ^at  the  evidence  taken  in  a  preliminary 
examination  required  to  be  preserved  Code 
1907,  I  7600,  and  to  be  delivered  to  the  clerk 
or  state's  counsel  by  section  7601.  had  not 
been  seen  by  him,  and  that  to  his  knowledge 
such  evidence  had  not  been  reduced  to  writing, 
and  such  statement  was  not  challenged,  it  is 
sufficient  to  overcome  the  presumption  of  the 
reduction  of  the  evidence  to  writing,  and  to 
authorise  the  cross-examination  of  a  defendant 
as  to  whether  he  made  a  certain  statement  on 
such  examination. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Dec.  Dig.  I  387.*] 

9.  Witnesses  (S  274*)— CBosa-ExAiiiNATiOK 

— DlSCBETION. 

The  extent  of  cross-examination  in  a 
criminal  prosecution  Is  discretionary  mxh  the 
court  and  where  a  witness,  in  a  prosecution 
for  assault  with  intent  to  murder,  testified  to 
the  good  character  of  the  party  assaulted  for 
peace  and  quiet,  permitting  cross-examination 
as  to  the  knowledge  of  the  witness  of  facts 
supposed  to  have  transpired  In  the  life  of  the 
assaulted  party  to  test  the  extent  and  accuracy 
of  his  information  was  no  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  iS  965-966;  Dec  Dig.  <  274.*] 

10.  Costs  (S  322*)— Cbiuhtal  Pbosbcutioh- 
Sentence. 

In  a  criminal  prosecution,  a  judgment  sen- 
tencing the  defendants  to  hard  labor  in  de- 
fault of  the  payment  of  costs  at  40  cents  per 
day  is  erroneous,  and  should  be  at  the  rate  of 
75  cents  per  day. 

[Ed.  Note.— For  Other  cases,  see  Costs.  Dec 
Dig.  S  322.*] 
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Appeal  fzoin  Caircult  Conrt,  Tallapoosa 
Comity;  A.  B.  Gamble,  Judge. 

Jobn  Stanfleld  and  Ab  Stanfield  were  con- 
victed of  assault  and  battery,  and  appeal. 
Judgment  corrected  and  affirmed. 

T.  h.  Bulger.  George  A.  Sorrell,  and  N.  D. 
DensoD,  for  appellants.  R.  C.  Brickell,  Atty. 
Gen.,  and  W.  L.  Martin,  Asst  Atty.  Qen.,  for 
tbe  State. 

PELHAM,  J.  The  defendants  were  Jointly 
Indicted  and  tried  for  an  assault  witta  Intent 
to  murder,  and  tbe  Jury  returned  a  Terdict 
finding  tbe  defendants  guilty  of  an  assault 
and  battery,  leaving  tbe  punlsbmoit  to  be 
fixed  by  the  court.  Tbe  court  sentenced  eacb 
of  the  defendants  to  hard  labor  ft>r  the  coun- 
ty for  Blx  months,  and  an  additional  term 
to  cover  the  coats  of  the  prosecution  at  tbe 
rate  of  40  cents  per  day. 

[1]  The  team  of  tbe  (drcnlt  court  at  which 
the  defbndantB  were  tried  was  authorized  to 
conttarae  for  three  weeks  (Code.  |  3235),  and 
tbe  record  shows  the  trial  to  have  been  had 
during  tbe  second  week.  The  defendants 
made  no  objection  to  being  tried  during  the 
second  week  of  the  term,  but  counsel  urge 
In  th^  brief  that  tbe  court  committed  re- 
Terstt>le  error  in  putting  tbe  defendants  on 
trial  (Inriiuc  tbe  second  week  of  a  term  ot 
court  authorized  to  continue  three  weeks,  be- 
cause section  3218  of  the  Code  provides,  when 
the  term  of  the  Court  Is  for  three  weeks,  the 
criminal  docket  shall  be  taken  up  on  the 
third  Monday  of  the  tenn.  The  statute 
means  only  that  the  criminal  docket  shall  be 
taken  up,  and  criminal  cases  glvoi  prefer- 
ence over  civU  business  during  the  week  stip- 
ulated, and  not  that  the  court  Is  without  au- 
thority or  warrant  In  law  to  try  criminal 
cases  during  a  prior  week  of  the  term.  The 
identical  qneatton  waa  raised  In  Goley  v. 
State,  87  Ala.  07.  0  South.  287,  and  decided 
adversely  to  tbe  cont^tion  made  by  defend- 
ant, in  his  brief.  This  ruling  in  Gtoley'a  Case 
has  been  dted  aKurovlngly  and  affirmed  In 
Hall's  Case,  130  Ala.  4S,  30  South.  422,  and 
Griffin's  Case,  166  Ala.  20,  BO  South.  002. 

12]  It  Is  also  inaisted  by  appellants  that, 
the  Jnry  bavins  assessed  no  fine,  the  court 
was  without  auUtority  to  Impose  a  pnnlsb- 
moat  on  the  defendants  based  on  tbe  Jury's 
verdict  finding  tiie  defendants  guilty  of  an 
assault  and  battery  and  leaving  the  punish- 
ment to  tbe  court  Section  7630  of  tbe  Code ' 
provides:  "When  an  offense  may  be  punish- 
ed, in  addition  to  a  flue,  by  imprisonment  or 
bard  labor  tor  the  count?,  the  Jury  shall 
not  be  required  to  in^NMe  a  fine;  but.  If  In 
their  Judgmoit  tbe  defendant  should  only  be 
punished  in  some  other  mode,  may.  In  such 
case,  only  And  blm  guilty  and  leave  the  Im- 
position of  the  pnnlshmttit  to  the  court." 
Tbe  offense  of  which  the  defendants  were 
convicted  Is  one  that  may  be  punished.  In  ad- 
dition to  a  fine,  by  imprisonment  or  hard 
labor  for  tbe  coonty.    Code,  |  WM.  Tbe 


verdict  was  sufficient  to  support  tbe  Judg- 
ment of  the  court  imposing  a  punishment  of 
hard  labor  within  the  limitations  provided. 
Golson  V.  State,  86  Ala.  601.  5  South.  799. 

[3]  It  is  the  further  contention  of  appel- 
lants in  brief  filed  by  counsel  that  the  Judg-o 
ment  does  not  affirmatively  show  that  de- 
fendants failed  to  presently  pay  tbe  costs  or 
confess  Judgment  for  the  same,  and  that  the 
sentence  therefore  rendered  against  the  de- 
fendants in  lieu  of  thdr  imyment  or  securing 
the  costs  is  erroneous.  The  Judgment  entry 
as  to  eacb  defendant  recites  that  tbe  defend- 
ant, being  asked  by  tbe  court  If  he  had  any- 
thing to  say  why  s^tence  should  not  be 
pronounced  upon  blm,  said  nothing,  and  the 
Judgment  then  redtes,  "It  is  therefore  con- 
sidered by  the  court,  and  it  is  tbe  Judgment 
and  sentmce  of  tbe  court,"  etc.,  that  tbe  de- 
fendant perform  bard  labor  for  the  county 
for  six  months  as  punlshmoit  for  tbe  offense, 
and  an  additional  term  to  pay  the  costs. 
Tbe  words,  "It  Is  therefore  considered  by  tbe 
court,"  when  followed  by  tbe  proper  state- 
ment in  a  Judgment,  have  often  been  held 
to  be  a  determination  of  the  defendant's 
guilt  and  a  sufficient  Judgment  of  conviction. 
Shirley  v.  State,  144  Ala.  35,  40  South.  269; 
Talbert  v.  State,  140  Ala.  96,  37  South.  78; 
Roberson  v.  SUte,  123  Ala.  55.  26  South.  645 ; 
Drlggers  v.  State,  123  Ala.  46,  26  South.  512; 
Wilkinson  v.  State.  106  Ala.  23,  17  South. 
468;  Gray  v.  State,  55  Ala.  86.  If  these 
words  are  a  sufficient  determination  of  guilt, 
certainly  they  are  a  sufficient  determhaatlon. 
In  tbe  connection  in  which  tb^  are  used, 
that  the  costs  were  not  presently  paid  or  se- 
cured. As  said  by  Dooson,  J.,  In  rendering 
the  opinion  of  tbe  court  in  Shirley  v.  State, 
supra:  "The  record  falls  to  show  a  formal 
adjudication  of  the  defendant's  guilt  upon 
the  verdict  rendered  by  the  Jury.  But  tbe 
minute  entry  shows  a  Judgment  of  sentence 
by  the  court  In  accordance  with  the  verdict 
It  has  been  held  this  court  that  this  suffi- 
ciently Implies  the  Judgment  of  guilt  and  la  a 
Judgment  of  conviction  which  will  suroort 
an  appeal."  And  in  this  case  the  record  falls 
to  show  a  formal  adjudication  that  the  costs 
were  not  presently  paid  or  secured  by  a 
Judgment  of  the  court,  but  the  minute  fffltry 
ehows  a  Judgment  of  sentence  by  the  court 
In  lieu  of  the  costs  having  been  paid  or  se- 
cured, and  it  will  be  held,  following  the  au- 
thoritlea  dted,  that  this  suffidently  Implies 
finding  a  Judgment  that  tbe  costs  were  not 
paid  or  secured. 

[4]  The  question  asked  one  of  the  defend- 
ants when  being  examined  as  a  witness  about 
the  assaulted  party,  Drake,  having  a  pistol 
In  bis  hand  on  an  occasion  of  making  threat* 
at  a  time  prior  to  and  disconnected  with  the 
difficulty  In  question,  falls  within  the  rule 
prohibiting  a  party  going  into  the  details  of 
a  former  difficulty.  Gordon  v.  State,  140  Ala. 
20.  86  South.  1009:  Harkuess  v.  State,  129 
Ala.  71,  30  South.  78:  SUtt  v.  State,  81  Ala. 
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10.  S  SoutH.  869,  24  Am.  St.  Rep.  868;  Bn^ 
ledge  V.  State,  88  Ala.  80,  T  South.  835; 
LawieDce  t.  State,  84  Ala.  424,  0  South.  33; 
HcAnally  t.  Stat^  74  Ala.  9;  Qny  t.  Btat^ 
68  Ala.  66. 

\S\  The  propocdtlai  advanced  hs  oonnsel 
In  brief,  that  the  testlnumy  of  the  d^endant 
Stanfleld  as  to  the  assaulted  party  haTlng 
a  pistol  on  different  occasUms  than  the  as- 
sault in  Question  was  admissible  as  eorroh- 
oratlTe  of  the  defendant's  prior  testimony,  is 
not  tenable.  A  witness  cannot  corroborate 
his  own  testimony.  Mc^tcm  t,  Stat^  86 
Ala.  594,  6  South.  801;  Oreea  t.  State,  96 
Ala.  29,  11  South.  478;  James  t.  State,  115 
Ala.  88.  22  South.  665. 

[II  There  was  no  error  prejudicial  to  de- 
fendants committed  by  the  court  in  permit- 
ting the  state's  counsel  to  ask  one  of  the 
d^ttidants  on  cross-examination,  i^alnst  ob- 
jection because  the  evidence  required  by  the 
statute  (Code,  |  7600)  to  be  reduced  to  vrrit- 
Ing  tvas  not  prodoced,  if  be  did  not  make 
certain  statements  on  the  preliminary  hear- 
ing. The  witness  answwed  that  he  did  not 
remember  wbethw  he  made  the  statement 
asked  about  or  not.  and  the  investigation 
and  Inqniry  ended  there.  It  was  not  sought 
to  contradict  him  and  show  by  secondary 
evidence  whettier  be  did  or  did  not  make  the 
statement. 

[7]  The  question  could  have  been  asked  to 
test  the  recollection  of  the  witness,  and  the 
net  that  the  witness  could  not  recollect 
whether  he  had  made  such  statement  was  a 
circumstance  not  Improper  to  be  referred  to 
by  state's  counsel  In  argument  as  an  Inde- 
pradfflit  matter,  irrespective  of  whether  the 
statement  had  or  had  not  been  made.  No  at- 
tempt was  made  to  impeach  the  witness  by 
the  Introduction  of  aeoondary  evldaice  show- 
ing conflicting  statements  to  have  been  made, 
and  the  objections  taken  cumot  raise  that 
inquiry, 

[I]  Besides,  it  was  held,  In  Harris'  Case, 
73  Ala.  495.  and  Matthews'  Case,  96  Ala.  62, 
11  South.  203,  that,  if  the  testimony  is  not 
reduced  to  writing,  the  testimony  may  be 
proven  by  any  witness  who  beard  it,  and. 
while  the  presumption  is  that  the  office  did 
his  duty  and  reduced  the  evldoice  to  writing, 
the  statute  (Code,  I  7601)  requires  that  be 
must  deliver  It  to  tbB  clerk  or 'state's  ooun- 
tei,  and  the  counsel  tot  the  state  made  tlie 
stat^nent  In  open  court,  at  the  time  objectimi 
was  interposed,  that  he  had  not  seen  such  evi- 
dence, and  that  Ihe  evldoice  had  not,  to  his 
knowled^  beai  reduced  to  writing.  This 
statement  that  the  evidence  was  not  avail- 
able to  the  state  was  not  challcoiged  and 
might  be  deemed  a  sufficient  showing  to  over- 
come  the  primary  presumption  of  the  CKfflcer's 
having  reduced  the  evidence  to  writing. 

[I]  The  witness  Taylor,  having  testified  on 
direct  examination  to  the  good  character  of 
Uarvln  Drake,  the  party  assanlted,  for  peace 


and  quiet,  was  croB8-«xamlned  at  length  on 
his  knowledge  of  a  great  many  facts  sup- 
posed to  have  trenqilred  in  the  life  of  the 
assaulted  party  to  test- the  extmt  and  ac- 
curacy of  the  witness*  Information.  Some  of 
the  qnestionB  to  whldi  objectimis  were  sus- 
tained are  shown  to  have  been  subsequently 
answered,  others  seek  to  to  Into  the  details 
of  farmer  difficulties  betweoi  the  defendants 
and  the  party  assaulted,  and  a  careful  ex- 
amination shows  no  well  takm  objection  to 
the  refusal  of  any  proper  question  seeding 
legal  evidence  pertinent  to  the  Issue.  While 
It  is  permissible,  on  the  cross-examination  of 
a  witness  who  has  testified  to  the  good  char- 
acter of  a  party  for  peace  and  qul^  to  Inte^ 
rogate  blm  with  reference  to  what  he  has 
heard  of  specified  acts  of  violence  committed 
by  the  parly,  the  extent  and  range  of  such 
examination  la  largely  within  the  discretion 
of  the  court,  and  no  abuse  of  discretion  Is 
shown  as  to  the  cross-examination  of  the 
witness  Taylor  by  the  defendants.  Clay  v. 
SulUran,  156  Ala.  392,  47  South.  153;  DU- 
burn,  Adm'r,  v.  L.  &  N.  B.  Co..  166  Ala.  228, 
47  South. '210;  Smiley  v.  Hooper,  147  Ala. 
646.  41  South.  660;  Rhodes  v.  Weeden  A 
Dent.  108  Ala.  252,  10  South.  318;  Tobias  t. 
Trelst  &  Co.,  103  Ala.  664,  IS  South.  014; 
Noblln  V.  State,  100  Ala.  13,  14  South.  767. 

We  have  examined  all  the  rulings  on  the 
evidence,  and  other  questions  raised  by  the 
record,  and  find  no  reversible  error  available 
to  defendants. 

[II]  The  Judgment  sentencing  the  defend- 
ants to  hard  labor  for  the  coimty  In  default 
of  the  payment  of  costs  at  40  cents  per  day 
Is  erroneons,  and  should  be  at  the  rate  of 
76  cents  per  day,  and  the  Judgment  will  be 
here  corrected  In  that  particular,  and  as 
thus  corrected  will  be  affirmed.  Dowllng  v. 
City  of  Troy.  56  South.  118;  Bradley  v.  State, 
69  Ala.  318;  MUler  v.  State,  77  Ala.  41; 
Vaugban  v.  State.  83  Ala.  55,  3  South.  63(h 
Johnson  v.  State,  94  Ala.  85,  10  Sonth.  667. 

Corrected  and  affirmed. 


BIBMZNOHAM  BY.,  LIGHT  &  POWER  CKX 
V.  DEMMINS. 

(Gonrt  of  Appeals  of  Alabama.   Dec.  9,  1911. 
Behearing  Denied  Jon.  30.  1912.) 

1.  Kkchuoince  (§  100*)— WAHTOKHiiaft— Gon- 

TBIBUTOBT  NKQLIOBNCX. 

Contrlbntory  negligence  Is  no  defense  to 
an  action  for  wanton  negligence. 

[Ed.  Note. — For  other  cases,  see  NegligaiMaa 
Cent  Dig.  i  85:  Dea  Dig.  |  lOa*] 

2.  Pl^DINO  (I  204*)— AXTBEKATXTS  PLBAS— ■ 

SUFFIOIBNCT. 

If  either  averment  of  an  altenuttlTe  plea 
U  demurrable,  demurrer  to  the  whole  plea  is 
properly  sostetned. 

[Ed.  Note.— ror  other  cases,  see  neadlng. 

Cent  Dig.  iS  486-490;  Dec  Dig.  i  204.*] 
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S.  SntKEF  Baxlboads  (I  110*)— Niauanox 

In  as  action  against  a  street  railroad  com- 
pany for  s  eoUisioD  between  its  car  and  a  back 
owned  bjr  plaintiff,  pleas,  that  a  certain  person 
ma  irtts  ptafaitiff**  consent  in  charge  of  the 
hack  and  was  guilty  of  neriisence  contributing 
to  the  ftcdden^  were  instuiaent  to  show  that 
such  persoB  was  In  charge  of  the  hack  as 
bailee. 

CBd.  Note.— For  other  cases,  aea  Street  Bail> 
roads,  De&  IHg.  |  110.*] 

4.  STBSBT    RaIXAOADS    (I  110*)— OOXJUKOH 
WITH  VEHICLS— Co  WTHIB  UTOBY  NKGUOKNGE 

— Pleadino— Sdffioikhot. 

In  an  action  against  a  street  railroad  com- 
pany for  a  coUisiou  between  its  car  and  plain - 
tiff's  hack  which  was  being  driven  by  another, 
a  plea  that  the  driver  negligently  drove  opon 
or  dangeroasly  near  the  track  without  first 
looking  or  listening  for  a  car,  and  that  tlie  car 
WS.S  going  so  fast  that  It  was  impossible  to 
stop  before  it  struck  the  hack,  was  demurrable 
for  failing  to  show  that  the  proximity  of  the 
car  when  the  driver  drove  upon  or  near  the 
track  made  the  driver's  act  negligent 

[Ed.  Note.~For  other  cases,  see  Street  Bail- 
roads.  Dec.  Dig.  1 110.*] 

5.  Winrassu  <}  248*)  —  BxAHXNATioir— Bx- 

BP0KSIVEITES8  01"  AlTSWBBa. 

Where  witness  was  asked  how  another  ap- 
peared after  an  accident,  an  answer,  that  he 
said  he  had  been  asleep,  was  properly  stricken 
aa  bebog  nonrespondve. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  861-868;  Dec.  Dig.  |  248.*] 

6.  AFFKAL  AND    EBBOB    (|  206*)— BEVIXW— 

Exclusion  or  TrarucONT. 

In  an  action  for  a  collision  between  a 
street  car  and  a  vehicle,  exclusion  of  a  ques- 
tion asked  a  witness  as  to  what  the  driver  of  a 
vehicle  said  immediately  after  the  accident  Is 
not  reviewable,  where  the  trial  court  was  not 
advised  what  was  expected  to  be  proved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1283-12B9;  Dec.  Dlff.  I 

2oa*i 

7.  WimsBSs  <|  388*)— Zhpkaohuhi^Pbxd- 

ICATB— NBOBBSITT. 

Testimony  offered  to  contradict  a  witness, 
not  a  party  to  the  action,  is  properly  excluded, 
where  no  predicate  Is  laid  for  his  Impeachment 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  1233-1242;  Dec  Dig.  {  888.*] 

8l  Neolxosncb  (}11T*)— Oohtbibdtobt  Nko- 

UGENCE— Pl^EADina. 

Contribatory  negligence  must  be  pleaded. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  19&-m;  Dec.  Dig.  i  ITT*] 

0.  Appeal  and  Bbbob  (|  260*)— Exceptions 
—Necessity. 

Exclusion  of  evideoct  is  not  reviewable  in 

the  absence  of  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  ISOa^lSlS;   Dec  Dig.  i 

aeo.*] 

10.  Appbal  ahd  Obbob  (I  1066*)— Habioass 
Ebhob— BxoLusiOK  or  Etidikck. 

Exclusion  of  relevant  evidence  Is  not  re- 
versible error  if  the  record  shows  that  appel- 
lant was  not  prejadiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^w^^  Gent  Dig.  »  418T-41fi8;  DecT  Dig.  | 

U.  Appeai,  abd  Ebbob  (I  loss*)— Hauilbbs 
Ebbos— ExoLuaioN  OP  Evidence. 

In  an  action  against  a  street  railway  com- 
pany for  collision  between  its  car  and  a  vehicle, 
It  was  not  prejudicial  to  exclude  testimony 


that  Qp  to  the  time  when  tiie  ear  came  idUiin 
a  few  feet  of  tiie  vehicle,  there  wonld  have 
been  no  collision  it  the  dtiver  had  maintained 
his  course,  where  the  company  was  permitted 
to  show  that  the  car  extended  beyond  the  rails 
2^  feet  and  that  the  vehicle  was  at  least  8% 
feet  from  the  track  when  the  drtver  tamed  to- 
ward the  track. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Enor^^  Cent  Dig.  SI  4200-4206;   Dec  Dig.  | 

12.  Stbebt  Railboads   (I  86*)  —  Bights 
Against  Vbbiolm. 

One  driving  a  Tehide  on  street  railway 
tracks  Is  not  a  trespasser,  and,  where  the 
street  is  too  narrow  for  a  vehicle  and  a  car 
to  pass  at  the  same  time,  they  have  equal 
rights,  and  the  driver  and  the  motorman  are 
equally  bound  to  avoid  injury. 

[Ed.  Note.— For  otiier  cases,  see  Street  Bail- 
roads,  Cent  Dig.  ff  108,  IBS;  Dec.  Dig.  f 
86.*] 

13.  Snnr  Baxlboads  (|  90*)— Vkmouta  oir 

TBACE— MOTOBICAN'S  DCTT. 

If  defendant  street  railway  company's  mo- 
torman saw  plaintifTs  vehicle  on  or  dangeroasly 
near  the  track  going  In  the  same  direction  aa 
the  car,  and  if  on  aoconnt  of  the  vehkde  being 
a  dosed  hack  and  throngh  rain  the  driver  did 
not  appear  to  be  aware  of  the  car's  approach, 
or  if  ne  was  driving  In  disregard  thereof,  the 
motorman  was  bound  at  once  to  place  the  car 
under  his  control,  so  tiiat  he  could  st<^  lok- 
medlately  if  necessary. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  H  20&-216;  Dec  Dig.  {  0a*l 

14.  Stbxbt  Railboads  (1  117*)  —  Goliibioh 

WITH  "niHIOLB— NniJaUT0B~QUE8TIOZrVOS 
JUBT. 

In  an  action  against  a  street  railway  com- 
pany for  collision  with  a  vehicle,  whether,  nn- 
der  all  the  circumstances,  a  car  was  run  by  its 
motorman  at  an  excessive  speed,  was  a  ques- 
tion for  the  Jury  and  not  for  the  court 

[Bd.  Note.— For  other  eases,  see  Street  Bail- 
roads.  Dec  Dig.  1 117.*] 

IB.  TBIAL  9  251*)— iNBTBCCnORS— CONTOBU- 

irr  TO  IssnBB. 

Instructions  on  eontributoiy  negl^ence  are 
properly  refused  where  there  is  no  plea  of  that 
defense. 

[Ed.  Ifote.— For  otiier  eases,  see  Trial,  Cent 
Dig.  H  B87-086;  Dec  Dig.  |  SSL*] 

16.  Street  Railboads  (|  117*)— Nbouqxncb 
-^UBT  Question. 

In  an  action  against  a  street  railway  com- 
pany for  a  collision  with  a  vehide,  evidence 
Mid  iosuAdent  to  show,  as  a  matter  ot  law, 
that  the  motorman  had  the  right  to  assume 
that  the  driver  would  not  drive  near  enough  to 
the  track  to  cause  a  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec  Dig.  I  m.*] 

17.  TBIAL  (i  260*)  —  iHSTBDCnons-^AITBB 

Cotbbed. 

An  instruction  covered  by  one  given  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  §$  661-660;  Dec.  Dig.  i  260.*] 

18.  Stbeet  Railboads  (|  112*)— Collision 

WITH  TBHICXXS— NEOmaBNOE  — BUBDBN  OF 

Peoof. 

Under  the  express  terms  of  Code  1907,  | 
5476,  the  burden  la  on  a  street  railway  com- 
pany, in  an  action  against  It  for  a  collision 
with  a  vehide.  to  show  that  the  company  was 
not  negligent 

[Ed.  Note.— For  other  caaes.  see  Street  RaU- 
r^Sj  Cent  Dig.  H  227,  22&;  Dec  Dig.  | 
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(Alt. 


19.  Appeal  and  Errob  (I  106S*)— Habuasb 
Ebbob— SvBUissroN  OF  lascES. . 

Any  error  in  autboiisiDg  reooTerjr  for  puni- 
tive damages  was  barmlesB,  where  the  Jnr7 
allowed  actaal  damages  only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4225-4228;  Dec.  Dig.  I 
1068.*] 

20.  Triai,  (I  224*) —IifSTBucTioNS— Defects 
— Reubdt. 

When  the  oral  charge  of  a  coart  contains 
an  elliptical  ezpressioo  or  a  sentence  which 
might  mislead  the  jury,  the  tme  remedy  la  to 
ask  a  written  explanatory  charge. 

[Ed.  Note^For  other  eaiea,  sea  Trial,  Coit 
Dig.  I  616;  Dec  Dig.  |  2S!4^ 

Appeal  from  City  Court  of  Blrmini^am; 
Charles  A.  Senn,  Judge. 

Action  by  Tom  Demmins  against  the  Birm- 
ingham Railway,  Light  &  Power  Company. 
Judgment  for  plaintiff  and  dtfendant  ap- 
peals. Affirmed. 

Tbe  following  are  the  pleu  dtBCnsBed  In 
the  opinion:  (T)  "For  farther  answer  to 
plaintiff's  complaint  as  amoided,  and  each 
count  thereof,  separately  and  severally,  the 
defendant  says  that,  at  the  time  said  car 
ran  upon  or  against  the  vehicle  mentioned 
in  the  complaint  in  said  cause,  one  Robert 
Johnson  was  1^  and  witb  the  conaoit  of  the 
plaintiff  in  charge  and  control  of  said  horse. 
Tehlde,  and  harness  moitlfmed  in  the  com- 
plaint,  and  said  Robert  Johnson  was  htms^ 
guilty  of  ne^igence  wliidk  proximately  con- 
tributed to  the  damage  all^^  In  the  com- 
plaint, which  contributory  negUgoice  consist- 
ed in  this :  Said  Robert  Johnson  negligently 
caused  or  allowed  said  vehicle,  harness,  and 
horse  to  go  upon,  across,  or  dangerously  near 
said  defendant's  railroad  trac^,  and  In  dan- 
gerous proximity  to  aald  car,  which  waa  tlien 
and  there  being  operated  on  said  track,  with- 
out first  looking  and  listening  for  said  car, 
then  and  there  approaching  on  said  track, 
and  in  dangerous  proximity  to  him.**  @) 
Same  as  7,  down  to  and  including  the  words 
"consisted  in  this,"  and  adds:  "Said  person, 
having  looked  and  seen  said  car  approaching 
In  dangerous  proximity  to  him,  nevertheless 
thereafter  n^ligently  caused  or  allowed  said 
horse,  when  attached  to  said  veblele  by 
means  of  said  harness,  to  go  upon  or  dan- 
gerously near  said  track,  in  front  of  said 
car,  after  having  seen  that  said  car  was  fast 
approaching  said  vehicle."  (9)  Same  as  7, 
down  to  and  including  the  words  "consisted 
in  this,"  and  adds :  "Said  person,  having 
been  warned  of  the  near  approach  of  said 
car,  nevertheless  thereafter  allowed  said 
horse,  which  was  attached  to  said  vehicle 
by  said  harness,  to  go  upon  or  dangerously 
near  the  said  track,  In  dangerous  proximity 
to  said  aproa(^lng  car;  said  Johnson  having 
charge  and  control  of  said  vehicle  by  and 
with  the  consent  of  defendant."  (10)  Same 
as  7,  down  to  and  including  the  words  "con- 
sisted in  this."  afid  adds :   "Said  Johnson, 


while  acting  in  the  line  and  scope  of  hts  em- 
ployment, negligently  caused  said  horse, 
while  attached  to  said  vehicle  by  means  of 
said  harness,  to  go  upon,  across,  or  danger- 
ously near  the  said  railroad  trade,  without 
first  looking  or  listening  for  said  car.  which 
was  then  and  there  approaching  the  said 
place  where  aald  Johnson  so  caused  said 
horse  to  go  upon,  across,  or  dangovnaly  near 
said  track,  at  sncb  a  rate  that  it  was  impos- 
sible to  stop  said  car  before  It  struck  said 
vehicle." 

The  demurrers  were:  "The  plea  states 
contributory  negligence  In  the  alternative; 
that  plaintiff  is  not  sufficiently  shown  to  be 
responsible  for  the  alleged  contributory  neg- 
ligence ;  that  it  does  not  sufficiently  appear 
that  there  was  any  contributory  n^ligence 
which  proximately  contributed  to  the  in-. 
Jnrlra  suffered  by  the  j^alntlff;  tliat  tbe  sec- 
ond count  was  for  wantcnmesa;  that  the 
facts  averred  are  not  snffldent  to  amount 
to  negligence  as  a  matter  of  law;  that  the 
pleas  are  oonduslons  of  the  pleader,  are  not 
sufficiently  specific,  and  raise  an  immaterial 
issue.** 

The  fbllowing  diarges  were  given  at  the 
request  of  the  plaintiff:  (1)  "If  a  car  op- 
erated by  a  street  car  company  jtpm  a  pub- 
lic street  In  Birndni^iam  strikes  and  In- 
jures tbe  property  of  anotho-,  there  is  a 
mlma  facie  presumption  that  the  street  car 
company  operating  the  car  was  guilty  of  ueg- 
llgence  in  so  injuring  tlie  property  of  anoth- 
er, and  the  burden  of  proof  Is  upon  tlie  street 
car  company  in  that  event  to  acquit  itself 
of  negligence."  "There  Is  no  Issue  of 
contributory  n^Ilgence  In  this  case,  and 
whether  Robert  Johnson,  the  driver,  was 
guilty  of  contributory  negligence  or  not  If 
the  Jury  are  reasonably  satisfied  from  the 
evidence  that  plain tUTs  complaint,  or  either 
count  thereof.  Is  true,  the  court  charges  the 
Jury  that  tlie  jury  must  find  for  tbe  defend- 
ant" (3)  "If  the  Jury  are  reasonably  satis- 
fled  from  the  evidence  that  either  count  of 
plaintiff's  complaint  Is  true,  then  the  Jury 
must  find  for  the  plalntUT,  whether  tbe  driv- 
er of  the  hack  was  guilty  of  contributory 
negligence  or  not." 

Tbe  following  charges  were  refused  to  tbe 
defendant:  (5)  General  affirmative  charge. 
(6)  "If  you  believe  the  evidence  in  this  case, 
you  cannot  award  plaintiff  anything  for  dam- 
ages." (10)  "The  mere  fact  that  a  vehicle 
in  charge  of  the  person  Is  Injured  on  a  pub- 
lic street  In  an  incorporated  city,  by  being 
struck  by  a  street  car  on  such  street  does 
not  raise  a  presumption  that  8U<di  Injury  was 
proximately  caused  by  the  negligence  of 
those  operating  the  car."  (12)  '*The  mere 
fact  that  a  vehicle  is  struck  by  a  street  car 
on  a  public  street  in  the  city  of  Birmingham 
does  not  raise  a  presumption  that  it  was 
stm<Hc  by  reason  of  the  negligence  of  the 
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penoa  or  persons  In  charge  of  the  car."  (14) 
"Tbe  bard^  of  proof  in  this  case  Is  on  the 
plaintiff  to  reasonably  satisfy  you  by  evl- 
deoce  that  the  Injuries  Inflicted  on  his  prop- 
ertr  were  proximately  caused  by  the  n^ll- 
geace  of  the  conductor  and  motorman  In 
cb&Tge  of  the  car  which  struck  said  rehi- 
cle,  or  by  the  negligence  of  one  of  them." 
(15)  "If  you  are  reasonably  satisfied  from 
all  the  evidence  in  this  case  that  the  motor- 
man  in  charge  of  the  car  that  struck  plaln- 
tlfl's  v^cle  was  keepli^  a  dlllgrat  lookout 
fw  obBtnictl(His  on  the  traA  In  front  of  said 
car,  and  that  said  vehicle  and  liorse  came 
npon  said  track  suddenly,  and  that  said 
motorman,  immediately  aftoc  seeing  them 
make  the  first  move  tliat  Indicated  that 
tb^  would  go  upon  said  tra<^  used  all  the 
means  at  bis  command  and  did  everything 
lu  his  power  to  stop  said  car,  until  it  was 
stopped,  yon  nraat  find,  for  tlie  defendant" 
<16)  "If  yon  are  reasonably  satisfied  from 
all  the  evidence  In  this  case  that  tlie  motw- 
man  in  chai^  of  the  car  tliat  struck  plaln- 
tllTs  vehicle  was  keeping  a  diligent  lookout 
for  obstructions  on  the  track  In  front  of 
said  car,  and  that  said  vehicle  and  liorse 
came  upon  said  tra<^  suddenly,  and  tliat 
ntd  matorman.  Immediately  after  seeing 
them  make  the  first  move  that  indicated, 
that  they  would  go  upon  said  track,  used 
all  the  means  at  his  oommanf&.  and  did 
everything  in  his  power  to  stop  said  car,  un- 
til it  was  stopped,  you  must  find  for  the 
defendant."  (18)  "If  you  are  reasonably 
satisfied  from  the  evidence  In  this  case  that, 
wbeo  the  ear  that  struck  plalntlfl*B  vehicle 
turned  Into  Avenoe  B,  itointiff's  horse  and 
rehlele  were  In  8U<^  a  position  as  would 
have  pttmltted  Uie  car  to  have  passed  them 
wlthoDt  eomlDS  In  contact  with  either  the 
horse  or  vehicle,  and  were  going  aJang  said 
Avenue  B  towards  Seventh  street,  and  that 
tbere  wks  nothing  to  indicate  to  the  motor- 
man  In  diarge  of  said  car  that  the  position 
of  said  vehicle  and  borse  would  be  changed, 
so  as  to  cause  said  car  to  come  In  contact 
wiOi  said  vehicle  and  horse,  then  the  motor- 
man  had  the  right  as  a  matter  of  law  to 
assume  that  the  position  of  said  vehicle  and 
bone  would  not  be  changed  before  said 
car  wonld  pass  them."  (19)  "If  you  are  rea- 
sonably satisfied  from  all  the  evidence  in 
this  case  that,  when  the  car  that  struck 
plalntUTs  vehicle  turned  Into  Avenue  B, 
plalnturB  horse  and  vehicle  were  going  aloi« 
Avenue  B  towards  Seventh  street  at  such  a 
distance  from  the  tratft  on  which  said  car 
was  btSag  run  as  would  have  permitted  said 
car  to  have  passed  titiem  without  coming 
hi  contact  with  any  of  plalutUF's  property, 
and  that  there  was  nothing  to  Indicate  to 
the  motorman  In  ^arge  of  said  car  that  said 
borse  and  v^ide  would  go  ftny  closer  to 
said  track  before  th^  were  passed  1^  said 
car,  tbea  the  motorman  had  Hie  right  as  a 
matter  of  law  to  usume  that  said  vehicle 
and  borse  would  not  go  npon  or  snfflctently 


near  said  track  to  prevent  said  car  from 
passing  them  without  coming  In  contact  with 
either  of  them;  and  if  you  are  further  rea- 
sonably satisfied  from  the  evidoice  that  the 
said  motorman  was  keeping  a  dlligmt  look- 
out for  obstructions  on  or  near  said  track, 
and  that,  when  be  saw  the  first  movement 
of  said  vehicle  and  horse  Indicating  or  tend- 
ing to  indicate  to  him  that  they  would  go 
upon  or  in  the  direction  of  said  track,  he 
immediately  used  all  the  means  possible  In 
an  effort  to  stop  said  car,  and  did  everything  ^ 
in  bis  power  to  stop  the  same,  until  it  was 
stopped,  you  must  find  for  the  d^endant" 

Tillnum,  Bradley  &  Morrow  and  John  S. 
Stone,  for  appellant  Harsh,  Beddow  & 
Fltts,  for  appellee- 

DB  GRAFFENRIED,  J.  This  suit  was 
brought  hy  appellee  against  the  appellant  for 
damages  which  he  alleges  in  bis  complaint  he 
sustained  1^  reason  of  the  n^^lgence  of  the 
appellant's  servants  while  acting  In  the  line 
of  thdr  emplf^ment  in  tbe  management  of 
an  electric  car.  There  were  two  counts  to 
the  complaint,  one  allying  tibat  the  damages 
were  caused  by  the  negligence,  and  the  other 
by  the  wantonness,  of  appellant's  servants  or 
agents.  The  appellee's  ^eory  was  that, 
while  a  batsman  In  bis  onploy  was  driving 
one  of  his  dosed  luu^s  alon^  one  of  the 
streets  of  the  city  of  Birmingham  and,  at  the 
time  of  the  lujdry,  was  driving  npon  the 
track  of  appellant  one  of  appellant's  electric 
cars,  traveling  behind  the  hadfc  and  upon  the 
same  track  and  in  the  same  direction  and  at 
a  greater  rate  of  speed,  through  tbe  negli- 
gence of  the  motorman  and  conductor  of  the 
car,  or  on'b  ot  them,  ran  Into  the  hade  and 
caused  the  damage  complained  of;  that  it 
was  raining  at  the  time;  and  that  the  driver, 
being  in  a  closed  hack,  knew  nothing  of  the 
approach  of  tbe  car,  and  that  if  be  did 
know  of  its  approach  and  was  himself  negli- 
gent in  being  on  the  track,  nevertheless,  that 
such  negligent  act  was  a  mere  condiUon  upon 
which,  after  tbe  discovery  of  the  situation  by 
the  said  servants  of  appellant  or  one  of  them, 
the  subsequent  negligence  of  the  said  aav' 
ants  or  one  of  them  in  permitting  the  car  to 
run  Into  appellee's  back  (grated  as  the  ef- 
ficient proximate  cause  of  the  tojury.  The 
appdiee's  theory  was,  also,  that  the  car  was 
permitted  to  run  Into  and  injure  appellee's 
property  through  an  act  of  wantonness  on 
the  part  of  said  servants  or  one  of  them. 

Appellant's  theory  was  that  tbe  back  and 
ttie  car  were  traveling  In  the  same  direction 
as  above  stated,  but  that,  when  the  servants 
of  appellant  first  came  in  sight  of  the  hack, 
it  was  not  on  tbe  track  of  appellant,  but  on 
one  side  of  It  and  sufficiently  far  from  the 
track  for^tbe  car  to  have  passed  It  without 
injury;  that  appellant's  servants  sounded  the 
gong  and  blew  tbe  whistle  to  apprise  tbe 
badunan  of  tbe  approadi  of  the  car,  which 
wns  then  traveling  at  sudi  a  rate  of  speed  as 
was  reasonable  and  warranted  by  Uie  sur- 
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rounding  drcnnistancea;  but  tbat,  either  be- 
cause the  hackman  was  asleep  or  dnink,  or 
for  some  other  reason  which  was  unknown 
and  conid  not  hare  been  known  or  reasona- 
bly anticipated  by  appellant's  servants,  the 
bac&man,  just  before  the  car  reached  him, 
drove  upon  the  track;  that  when  this  occur- 
red appellant's  servants  did  aU  that  could 
possibly  be  done  to  stop  the  car  and  avoid 
the  Injury ;  but  that  the  car  could  not  be 
stopped  In  so  short  a  space;  and  that  the  In- 
Jury  was  the  inevitable  cesult  of  said  n^ll- 
gent  act  of  appellee's  hackman  and  was  In 
no  way  due  to  the  negligence  of  appellant's 
servants. 

1.  There  were  a  number  of  special  pleas  to 
the  complaint,  demurrers  to  all  of  which 
were  sustained,  and  the  case  was  tried  upon 
the  general  issue.  The  action  of  the  trial 
court  In  sustaining  the  demurrers  to  each  of 
the  special  pleas  is  here  assigned,  separate- 
ly, as  error.  The  pleas  were  skillfully  drawn, 
and  we  cannot  indulge  the  presumption  that 
the  defects  existing  in  any  of  them  were  due 
to  the  inadvertence  of  counsel.  While  It  may 
appear  that  their  defects  were  strictly  tech- 
nical, they  were,  as  we  have  said,  drawn  by 
some  one  eminently  versed  in  all  the  require- 
ments of  the  art  of  pleading,  and  a  slight  de- 
fect In  a  work  of  art  is  frequently  more  glar- 
ing and  more  disastrous  in  Its  results  upon 
the  particular  work  than  a  gross  Imperfec- 
tion In  some  production  of  a  clumsy  amateur. 
In  other  words,  each  special  plea  was  evi- 
dently advisedly  filed  in  the  case  for  the  pur- 
pose of  presenting  the  question  as  to  wheth- 
er its  alleged  defects  destroyed  Its  efficacy  as 
a  perfect  plea  In  bar  to  the  right  of  the  ap- 
IwUee  to  recover  the  damages  alleged  to  have 
been  sustained  by  him  In  the  manner  stated 
in  the  complaint 

[1-3]  Each  plea  is  an  alleged  plea  of  con- 
tributory negligence,  and  none  of  them  is 
available,  on  demurrer,  as  a  plea  to  the  sec- 
ond count,  which  charges  wantonness.  Were 
any  of  the  pleas  available  on  demurrer  as 
an  answer  to  the  first  count  in  which  only 
simple  negligence  Is  alleged? 

Each  plea  alleges  either  that  the  ha(^man 
"negligently  went  upon  or  dangerously  near 
said  track,"  or  that  he  "negligently  went 
upon,  across,  or  dangerously  near"  said  track. 
As  the  defense  is  made  by  each  plea  in  the 
alternative,  If,  as  to  either  of  Us  alternative 
averments.  It  was  subject  to  the  demurrer, 
the  demurrer  to  the  whole  plea  was  properly 
sustained.  The  appellant  has  waived  Its 
first,  second,  third,  and  fourth  assignments 
of  error  and  presents  no  argument  In  support 
of  Its  assignment  of  error  as  to  plea  6,  and 
we  win  consider  the  questions  only  as  to  the 
sufiiciency  of  pleas  7,  8,  9,  and  10. 

The  seventh,  eighth,  and  ninth  pleas  seek 
to  raise  the  question  as  to  whether,  when 
property  which  is  in  the  hands  of  a  bailee  Is 
Injured  through  the  negligence  of  another, 
the  negligence  of  the  bailee  proximately  con- 
tributing to.  the  Injury,  the  bailor  can  recov- 


er  the  damages  growing  out  of  mdi  Injury. 
The  most  Intelligent  discussion  tbat  we  have  i 
been  able  to  find  upon  this  subject  la  to  be 
foupd  In  the  case  of  lUlnols  Cent.  R.  Go.  v. 
Sims,  77  Miss.  325,  27  South.  C27,  49  tj.  IL 
A.  322.  In  that  case  the  court  held  that 
where  property  Is  in  the  possession  of  a 
bailee  and,  while  being  used  In  accordance 
with  the  tennt  of  the  beMmeni,  is  Injured  by 
a  third  party,  and  the  bailee's  nefl^ence  con- 
tributes to  the  injury,  his  negUgenoe  Is  Im- 
putable to  the  bailor. 

We  refer  to  the  above  case,  not  for  the 
purpose  of  indicating  our  views  as  to  wheth- 
er the  decision  In  that  case  is  or  is  not  a 
proper  statement  of  the  law,  but  for  the  pur- 
pose of  pointing  out  the  fact  that  neither  of 
the  pleas  under  discussion  Is  brought  within 
the  terms  of  the  rule  which  appellant  in- 
vokes. In  neither  of  the  pleas  is  It  averred 
tbat  the  hack  was  being  used  by  its  driver 
In  accordance  with  the  terms  of  the  bailment, 
WMl  the  demurrer  to  each  of  said  pleas  was 
therefore  properly  sustained  on  that  ground. 
While  plea  7  avers  that  Robert  Johnson  was, 
with  the  knowledge  and  co agent  of  appellee. 
In  charge  and  control  of  said  hack  and  horse. 
It  may  be,  so  far  as  the  allegations  of  the 
plea  are  concerned,  tbat  Robert  Johnson  was 
a  liveryman,  and  as  such  was  In  charge  and 
control  of  the  horse  and  hack  to  keep  them 
for  appellee,  without  authority  to  drive  them 
upon  the  streets  of  Birmingham.  Pleas  8 
and  0  do  not  aver  that  appellee  knew  tbat 
Johnson  was  in  possession  or  control  of  the 
horse  and  hack,  and,  so  far  as  the  allega- 
tions of  those  pleas  are  concerned,  it  may  be 
that  Johnson  had  stolen  the  horse  and  back 
from  appellee^ 

[4]  Plea  10  was  subject  to  demurrer  be- 
cause it  foils  to  show  that  the  prvximitv  of 
the  car  to  the  hack  when  Its  driver,  without 
looking  or  listening,  drove  "across,  upon,  or 
dangerously  near  the  track,"  rendered  the 
act  of  the  hack  driver,  in  so  doing,  negli- 
gence. The  plea  says  that  the^r  was  then 
and  there  approaching:  the  place  at  such  a 
rate  that  it  was  impossible  to  stop  said  car 
before  it  struck  said  vehicle.  It  may  be. 
from  aught  that  appears  in  the  plea,  that  the 
car  was  200  yards  from  the  hack  when  it 
turned  "dangerously  near,  upon,  or  across  the 
track,"  and  that  the  car  was  then  nmnlng  at 
the  rate  of  50  miles  an  hour  around  a  curve, 
and  tbat  It  could  have  been  neither  seen  nor 
heard  by  the  driver  If  he  had  "looked  and 
listened."  While  the  plea  says  that  Johnson 
"negligently  caused  said  horse  while  attach- 
ed to  said  vehicle  to  go  upon,  across,  or  dan- 
gerously near  the  defendant's  track  without 
looking  or  listening  for  said  car,  which  was 
then  and  there  approaching  said  place,"  it 
may  be,  so  far  as  the  allegations  of  the  plea 
are  concerned,  that,  if  -the  driver  had  looked 
and  listened,  he  would  have  neither  seen  nor 
heard  anything  indicating  that  he  did  not 
have  ample  time  to  cross  before  appellant's 
car  reached  him,  and  that  the  entire  danger 
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was  dae  solely  to  the  high  and  exceulTe  rate 
of  speed  of  a  car  of  which  the  driver  could 
not,  br  Ustenlsg  and  looking,  have  Infwmed 
falmself.  In  other  words,  the  idea  falls  to 
sbow  with  snflBdent  certainty  such  a  condi- 
tion as  rendered  it  a  duty  of  the  driver  not 
to  go  near,  upon,  or  across  said  track  at  the 
time  mentioned  In  the  plea  if  he  had  looked 
or  listened.  "A  driver  has  the  right  to  cross 
t  street  railroad  track,  although  he  may  see 
a  car  In  the  distance,  If  he  may  reasonably 
mppose  be  can  cross  before  It  reaches  talm." 
B.  IL,  L.  A  P.  Ckk  T.  H<fLalll,  ie2  Ala.  668. 
SO  Sooth.  148. 

[l-t1  2.  Dnrlng  the  progress  of  the  trial,  a 
witness  was  asked  as  to  how  the  hackman  ap- 
peared immediately  after  the  accident.  An- 
swering the  question,  the  witness  answered, 
'^e  got  ont  and  looked  like  he  had  been 
.asleep  or  something,  and  said  he  had  beesx 
asleep."  The  latter  part  of  the  answer  was, 
upon  motion,  properly  excluded  from  the  jnry 
because  It  was  not  respooslve  to  the  question. 
TberenpoD  the  same  witness  was  asked  what 
the  hackman  said  Immediately  after  the  ac- 
ddent  The  court  refused  to  allow  the  wit- 
ness, on  objection  of  appellee,  to  answer  the 
qaestlon,  and  appellant  reserved  an  excep- 
tion. As  appellant  failed  to  inform  the  court 
Whai  he  expected  to  prove  the  hackman  said, 
tbe  court  was  unable  to  say  whether  the  tes- 
timony thus  sought  to  be  elicited  was  or  was 
Dot  relevant.  The  trial  court,  therefore,  will 
not  be  put  in  error  for  such  refuaaL  It  may 
be  that  the  Intention  was  to  offer  testimony 
to  the  effect  that  the  hackman  said  he  was 
asle^  when  tbd  accident  occurred;  but  it  Is 
possible  that  the  testimony  would  have  shown 
tbat  he  said  more  than  that,  and  the  appel- 
lant shonld  have  informed  the  court  exactly 
what  he  did  expect  to  prove,  so  that  the  trial 
court  could  have,  before  the  witness  answ^ 
ed  the  qaestlon,  determined  whether  sncb  tes- 
timony was  relevant  or  material.  The  prac- 
tice of  admitting  Irrelevant  evidence  and  aft- 
erwards excluding  It  from  the  Jury  has  been 
frequent]^  condemned  by  the  courts,  as  It 
often  tends  to  prejudice  the  Jury  agalnat  the 
party  against  whom  It  Is  offered.  Grew  v. 
State,  96  Ala.  32, 11  South.  478;  Grlffln  v.  State, 
90  Ala.  fiOO,  8  South.  670.  It  Is  argued  by 
counsel  for  appellant  that.  If  proof  that  the 
hat^man  said  that  he  was  asleep  when  the 
bade  was  struck  had  been  allowed  to  go  to 
the  Jury,  such  testimony  would  have  tended 
to  contradict  hla  testimony  as  to  what  he  was 
doing  from  the  time  be  turned  Into  the  ave- 
nue where  the  Injury  occurred  until  the  time 
of  the  collision.  It  Is  a  sufficient  reply  for 
08  to  say  that  the  hackman  was  not  a  party 
to  this  suit,  and  that  app^ant,  when  he  was 
examined,  laid  no  predicate  for  his  contradic- 
tion or  impeachment  by  asking  him  If  he  did 
not  say,  immediately  after  the  collision,  tbat 
be  was  asleep;  and  that  the  only  possible 
theory  under  which  such  testimony  could  be 
admissible,  in  the  absence  of  such  predicate, 
was  that  it  was  a  part  of  the  res  gestae.  As 


there  was  no  plea  of  contributory  n^llgence, 
we  cannot  see  that  the  fact  that  the  negli- 
gence of  the  hackman  may  or  may  not  have 
contributed  to  the  injury  was  available  to  ap- 
pellant. 

[I]  In  this  connection  we  dispose  of  the 
Mgbteenth  assignment  of  erroT  by  stating 
that  It  presents  nothing  for  our  conslderaUon 
t>ecauBe  no  exception  was  reserved,  in  the 
court  below,  to  the  exclusion  by  the  court,  on 
motion  of  appellee  of  the  evidence  referred 
to  in  said  asslgnm^t  of  error. 

[11,11]  3.  Some  exertions  were  reserved 
upon  the  trial  for  our  consideration,  going 
to  the  action  of  the  trial  court  in  refusing  to 
allow  the  appellant  to  prove  that  when  the 
car  came  In  sight  of  the  hack,  and  up  to  the 
time  it  came  up  to  within  a  few  feet  of  the 
hack,  "the  car  would  have  missed  him  If  he 
had  kept  going  the  way  he  was."  It  Is  a 
familiar  rule  that,  where  the  record  plainly 
shows  that  no  error  was  done  the  party  com- 
plaining by  the  exdosion  of  certain  evidence, 
the  action  of  the  trial  court,  in  excluding 
such  testimony,  ev^  If  relevant,  will  not  op- 
erate to  work  a  reversal  of  the  case.  The 
testimony  of  the  appellant  tended  to  show 
that  the  car  extended  beyond  the  rails  on 
each  side — "the  overhang  of  the  car" — ^for  a 
distance  of  2^  feet,  and  that  the  hack  was, 
at  the  time  It  Is  claimed  to  have  turned  in 
the  direction  of  the  track,  a  distance  of  at 
least  feet  from  the  track.  If  this  was 
true,  the  car,  but  for  the  fact  that  the  hack 
changed  Its  direction,  would  have  missed  the 
cab  by  one  foot.  As  the  court  permitted  tM» 
evldfflice  to  go  before  the  Jury,  we  cannot  see 
how  appellant  was  prejudiced  by  the  court's 
refusal  to  allow  the  witness  to  place  the 
evidence  in  a  different  form  and  say  the  "car 
would  have  missed  him  it  he  had  k^t  solng 
In  the  direction  he  was." 

In  addition  to  the  above,  one  of  the  wit- 
nesses for  appellant — the  motorman — testified 
(and  that  evidence  remained  with  the  Jury); 
"The  cab  was  not  In  the  path  of  the  car  at 
that  time.  The  horse  turned  rlgbt  In  front 
of  the  car  Just  before  I  got  to  It"  In  the  case 
of  Birmingham  R.,  L.  &  P.  Co.  v.  Handle, 
149  Ala.  544.  43  South.  366,  after  the  witness 
had  stated  the  distance,  In  feet,  the  deceased 
was  from  the  track  when  he  first  saw  him 
near  the  track,  it  was  held  that  it  was  com- 
petent for  the  witness  to  state  that  "the  car 
would  not  have  struck  him  In  passing  him 
at  that  distance  from  the  track,"  and  we 
think  tbat  a  careful  analysis  of  the  reasoning 
of  the  court  in  that  case  will  convince  the 
most  skeptical  that  the  action  of  the  trial 
court  made  the  basis  of  this  assignment  of 
error  does  not  constitute  reversible  error. 

[12]  4.  Under  the  appellee's  evidence,  If  It 
was  believed  by  the  Jury,  bis  hack  was  on  the 
track  of  the  appellant  when  Its  car  came  in 
sight  of  the  hade  in  a  business  section  of  the 
city  of  Birmingham  where  the  street  on  the 
side  on  which  it  was  traveling  was  so  narrow 
tbat  hacks  and  other  vehicles  out  of  neces- 
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Blt7  used,  In  passing  np  and  down  the  atreet, 
th«  track  of  appellant,  and  that  appellant's 
servants  in  cbarge  of  the  car,  seeing  the 
driver's  position,  and  knowing  that  it  was 
raining  and  that  the  driver  was  in  a  dosed 
hack  and  was  driving  in  ttie  same  direction 
as  that  in  which  the  car  was  traveling,  were 
disregardful  of  their  .duties  In  the  premises 
and  needlessly  so  ran  the  car  at  anch  a  rate 
of  speed  as  to  run  into  the  hack  and  cause 
the  injury  complained  of.  A  person  who 
drives  a  hack  on  the  tracks  of  a  street  rail- 
way for  a  intimate  purpose  is  not  a  trespas- 
ser. The  rights  of  the  public  require  that 
the  cars  of  a  street  railway  shall  not  be  un- 
reasonably delayed  becaase  of  the  conduct  of 
others  in  the  use  of  the  streets,  but  the  law 
does  not  confer  upon  the  motorman  of  a 
street  car  the  right  to  enforce  his  right  of 
passage  through  a  street  by  running  his  car 
over  a  person  making  even  a  n^llgent  use 
of  the  right  of  way.  Nellts  on  Street  Rail- 
ways (2d  Ed.)  vol.  2,  H  388,  389. 

Where  the  street  is  too  narrow  for  a  vehicle 
and  a  street  car  to  pass  through  it  at  the 
same  time,  it  is  evident  that  a  driver  of  a 
vehicle  and  an  operator  of  a  street  car  have 
equal  rights  of  passage,  and  upon  each  the 
law  devolves  the  same  duty  as  to  the  avoid- 
ance of  injury.  B.  R.,  I*.  A  P.  Co.  t.  Oldham, 
14l'  Ala.  19S,  37  South.  452,  3  Ann.  Cbs.  333. 

[1 3]  Where  a  car  la  traveling  down  a  street 
which  Is  wide  enough  for  vehicles  to  pass  the 
car  without  Injury,  and  the  motorman  or  oth- 
er person  in  control  of  the  car  sees  a  vehicle 
upon  or  dangerously  near  the  track,  the  car 
must  be  operated  at  such  a  rate  of  speed 
that,  if  the  vehicle  remains  upon  or  danger- 
ously near  the  track,  the  car  may,  by  the 
application  pf  proper  appliances,  be  stopped 
In  time  to  prevent  injury  If  that  becomes 
necessary  to  avert  Injury.  Rosa's  Case,  1S9 
Ala.  19S,  48  South.  798,  133  Am.  St  Rep. '32. 

The  above  la  stated  subject  to  the  qualifica- 
tion that  a  motorman  is  not  Decessarlly 
obliged  to  stop  his.  car  when  he  sees  a  vehicle 
ahead  of  him  on  or  In  dangerous  proximity 
to  the  track,  but  he  Is  required  to  keep  his 
car  under  proper  control  and  running  at 
such  a  rate  of  speed,  when  he  does  see  a  re- 
hide  upon  or  dangerously  near  the  track, 
that,  If  be  ascertains  that  the  irlver  la  ig- 
norant or  heedletg  of  hla  approach,  be  may 
hare  snfflclent  time  wlttaln  which  to  atxnp  the 
car  and  prevent  a  collision.  Sduddor  t.  Mo- 
bile L.  &  R.  R.  Co.,  146  Ala.  844,  40  South. 
761.  The  rights  of  a  street  railway  compa- 
ny to  the  use  of  a  street,  subject  to  the  lim- 
itation that  Its  cars  can  only  run  upon  Its 
track,  are  the  same  as  the  drivers  of  any 
other  vehicle,  and,  when  a  car  Is  overtaking 
a  vehicle  on  or  dangerously  near  Its  track,  a 
proper  regard  for  the  rights  of  others  re- 
quires that  the  car  be  reduced  to  such  con- 
trol that  it  may  be  Immediately  brought  to 
a  standstill  If  necessary.  Consolidation  Trac- 
Uon  Co.  T.  Halght,  60  N.  J.  Law,  07T»  87  Atl. 
136. 


As  we  have  above  said,  if  a  motorman,  in 
charge  of  a  car,  sees  a  vehicle  on  the  track 
or  dangerously  near  it,  and  that  the  driver 
Is  either  Ignorant  of  the  approach  of  the 
car  or  driving  wlthont  regard  to  it,  it  is  the 
duty  of  the  motorman  to  so  relate  the 
speed  of  his  car  as  to  be  able  to  immediately 
stop  it,  and  to  actually  stop  It,  in  time  to 
prevent  injury,  if  that  becomes  necessary, 
and,  if  he  fails  to  do  so  and  damage  results 
by  reason'  thereof,  the  railway  company  Is 
liable  therefor.  In  such  a  case.  If  the  vehide 
Is  on  or  dangerously  near  the  track  through 
the  negligence  of  the  driver,  such  negligence 
is  a  remote,  not  proximate,  cause  of  the  in- 
Jury;  it  Is  but  the  condition  upon  which  the 
subsequent  negligent  act  of  the  motorman  or 
other  person  in  charge  of  the  car  operated  as 
the  direct,  efficient,  proximate  cause  of  the 
injury.  "We  have  often  held  that  if  the 
plalntlfTs  peril  was  discovered  in  time  to 
avoid  the  Injury  by  the  exercise  of  due  care 
on  the  part  of  the  defendant,  and  the  injury 
was  the  result  of  Its  failure  to  perform  its 
duty  in  this  respect,  plaintiff  would  be  enti- 
tled to  recover,  although  he  may  have  been 
guilty  of  culpable  negligence  In  the  first  in- 
stance." L.  *  N.  R.  Co.  V.  Webb,  97  Ala. 
308,  12  South.  374;  U  &  N.  R.  Co.  v.  Hurt, 
101  Ala.  34.  13  South.  130;  7  A.  &  E.  Ency. 
Law,  p.  382.  |  8. 

It  Is  therefore  manifest  that  If  the  motor- 
man  In  charge  of  appellant's  car  saw  appel- 
lee's hack  on  or  dangeroualy  near  the  track 
and  going  In  the  same  direction  as  the  car, 
that  It  was  a  dosed  hack,  and  that  it  was 
raining  at  the  time,  and  there  was  nothing  to 
indicate  that  the  driver  of  the  vehicle  was 
aware  of  the  approach  of  the  car,  or  If  it  ap- 
peared that  he  was  driving  regardless  of  the 
fact  that  the  car  was  approaching.  It  was  the 
duty  of  such  motorman  to  have  at  once  re- 
duced the  speed  of  bis  car  and  to  have  placed 
it  under  such  control  that  he  could' at  once 
stop  If  necessary.  And  If  the  street  In  wbldi 
the  htLck  was  being  driven  was  too  narrow 
for  the  car  to  have  passed  the  hack  in  safe- 
ty, then  It  was  the  absolute.  Imperative  duty 
of  the  motorman,  when  he  discovered  the 
hack  in  the  street,  whether  the  hackman  was 
aware  or  mindful  of  the  approach  of  the  car 
or  not,  to  have  at  once  so  placed  his  car  un- 
der control  and  to  hare  so  reduced  Its  q>eed 
as  to  have  prevented  the  collision. 

[14]  6.  There  was  evidence  tending  to  show 
that  at  the  time  of  the  injury  the  car  was 
running  at  the  rate  of  from  six  to  eight  miles 
an  hour.  While  the  evidence  Is  In  conflict 
as  to  whether  the  car  could  have  passed  the 
hack  In  safety  but  for  the  foct  that  the  horse 
turned  across  the  track  Just  before  the  col- 
lision, all  of  the  evidence  showed  that.  If 
the  hack  was  not  on  the  tra<^  it  was  In 
close  proximity  to  It,  and  fliftt  the  apace  for 
vehicles  between  the  track  and  the  curbing 
of  the  sidewalk  was  narrow.  Whether,  un- 
der all  the  drcumatuicea  aonomidtaiK  the 
parties,  the  car  was  run  by  Ita  motorman  at 
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an  ezcesslTe  rate  of  speed,  was  not  a  ques- 
tion ot  law  for  the  court,  but  a  qnestioa  of 
fact  for  tbe  Jury.  What  would  amouDt  to 
a  reasonable  rate  of  speed  In  one  place  or 
uDder  certain  conditions  migbt,  ^in  another 
place  or  onder  other  conditions,  amount  to 
an  excesalTe  and  dangerous  rate  of  speed. 
Nellts  on  Street  BallwaTs,  vol  2,  {  S47. 

Ill]  There  was  no  plea  .of  contributory 
a^lgence  in  the  case,  and  It  is  evldait, 
therefore,  that  the  trial  court  committed  no 
«tror  In  giving  the  last  two  charges  which 
the  appellee  requested  it  in  writing  to  give 
to  the  jury,  and  that  It  was  free  from  error 
in  refusing  to  give  to  the  Jury  charges  6,  6, 
15,  and  16. 

Ill]  6.  While  there  was  evidence  In  the 
■case  from  which  the  jury  could  have  infer- 
red that  the  hack  could  have  been  passed  by 
the  car  without  a  collision  if  the  horse  had 
not  been  tunied  across  the  track,  neverthe- 
less there  was  evidence  from  which  the  jury 
also  had  the  right  to  Infer  that  the  hack  wag 
in  dangerous  proximity  to  the  track  from 
the  time  the  car  came  In  sight  of  It  until 
the  collision  occurred;  that  Its  driver  was 
proceeding  without  r^ard  to  the  approach 
of  the  car;  and,  from  the  circumstances, 
that  the  motorman  knew  or  could  reasonably 
b«ve  discovered  that  he  was  heedless  of  its 
approach.  In  fact,  there  was  evidence  that 
the  back  was  so  close  to  the  side  of  the  track 
that  the  car  would  not  have  missed  it  more 
than  12  inches  if  the  horse  had  not,  as  ap- 
pellant's evidence  tended  to  show,  turned 
across  the  track.  We  cannot,  therefore,  hold 
that,  ander  the  drcnmstancea  of  this  case. 
It  can  be  affirmed  as  matter  of  law  th^t  the 
motorman  had  the  right  to  presume,  and  to 
regulate  his  conduct  upon  that  presumption, 
that  the  position  of  the  vehicle  and  horse 
would  not  be  changed  after  he  came  In  s^ht 
of  it  BO  as  to  cause  said  car  to  come  in  con- 
tact with  said  vehicle  and  horse.  "The  op- 
eiatlve  Is  forbidden  to  rely  upon  the  assump- 
tion that  apparratly  adult  persons  or  prop- 
erty, such  as  horses  and  vehicles  in  control 
of  persons  apparently  adult,  will  leave,  in 
time  to  avert  Injury,  the  track  or  in  danger- 
ens  proximity  to  it,  when  the  circumstances 
reasonably  indicate  that  the  party  Imperiled, 
or  likely  to  become  so,  is  unconscious  there- 
of." Rosen's  Case,  supra. 

It  Is  therefore  our  opinion  that  the  trial 
court  properly  refused  to  give  to  the  jury 
charges  18  and  19,  which  the  appellant  in 
writing  asked  the  conrt  to  give  to  the  Jury. 


[17]  And,  in  this  connection,  we  may  add 
that  the  court  properly  refused  to  give  to 
the  jury  charge  13,  which  appellant  In  writ- 
ing requested  it  to  give  to  the  jury.  It  bad 
already,  at  the  request  of  the  appellant,  giv- 
en to  the  jury  written  charge  9,  which  was 
similar  In  all  respects  to  said  charge  13. 

[1 1]  7.  Section  6476  of  the  Code,  so  far  as 
the  burden  of  proof  Is  concerned,  applies 
to  street  railways,  and  where  any  person  or 
stock  la  killed  or  injured,  or  other  property 
damaged  or  destroyed  by  a  street  car  of  a 
street  railway,  the  burden  of  proof,  by  vir- 
tue of  said  section,  is  upon  the  street  railway 
company  to  show  that  there  was  no  negli- 
gence on  the  part  ot  the  company  or  its 
agents.  Selma  Street  &  Suburban  Bj-  Oo.  r. 
M.  E.  Martin,  66  South.  601. 

It  follows  that  the  court  properly  gave  to 
the  jury  charge  1  requested  In  writing  by 
appellee,  and  properly  refused  charges  10, 12, 
and  14,  which  the  appellant  requested  it  to 
give  to  the  Jury  In  Its  behalf. 

[II]  8.  The  question  as  to  whether,  under 
the  facts  of  this  case,  the  court  erred  In  sub- 
mitting the  question  as  to  whether  there 
could  be  a  recovery  for  punitive  damages,  is 
immaterial.  It  is  obvious  that,  under  the 
evidence  as  to  the  amount  of  the  injury,  the 
jury,  by  their  verdict,  only  allowed  appel- 
lee the  damages  actually  sustained  by  him. 
City  of  Eufaula  v.  Simmons,  86  Ala.  51S,  6 
South.  47. 

[11]  9.  When  the  oral  charge  of  a  court 
contains  an  elliptical  expression  or  a  aea- 
tence  which  might  mlEdead  the  Jury,  the  true 
remedy  of  a  party  aggrieved  thereby  Is  to 
ask  a  written  explanatory  chaise.  B.  R.,  U 
&  P.  Oo.  V.  Murphy,  56  South.  817. 

We  tlilnk  that  we  have  Indicated,  in  what 
we  have  above  said,  tjiat  in  our  opinion  the 
oral  charge  of  the  court,  if  subject  to  criU- 
dHra,  was  subject  to  criticism  only  because 
it  may  have  possessed  a  misleading  tendency, 
and  that  this  judgment  should  not  be  re- 
versed on  that  account  2  Mayfleld's  Dig.  p. 
573,  «  214. 

We  have.  In  the  above  opinion  discussed  all 
of  the  matters  insisted  upon  in  the  briefs  of 
apptilant's  counsel  in  which  there  appears 
any  merit,  and,  as  we  are  of  opinion  that  no 
error  was  committed  by  ttie  court  on  the 
trial  of  this  case  which  was  in  any  way  prej- 
udicial to  the  rights  of  appellant,  we  are 
therefore  of  the  opinion  that  the  Judgment 
of  the  court  b^w  should  be  affirmed. 

Affirmed. 
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CAMPBELL  T.  STATB. 

(Gonrt  of  Appeals  of  Alabama.  Jan.  16,  1912.) 

Labcint  <i  82*)— iHDicmaNT— Rkcovkbt  or 
OwmBSHiP  or  Peopeett— "Possession." 
The  paymaster  of  a  railroad  company,  In- 
tending to  pay  the  foreman  of  a  gang  and  the 
members  thereof,  counted  oat  the  wages  da« 
the  foreman  and  placed  the  money  on  the  coun- 
ter, and,  whfle  the  foreman  signed  tht  pay 
roll,  the  mon»  was  stolen  hj  accused,  who  a 
few  moments  later  was  found  by  the  foreman 
and  the  money  taken  from  him  and  returned 
to  the  paymaster,  who  u»in  coonted  It  and 
paid  It  to  the  foreman.  EM,  that  an  indict* 
ment  for  the  larceny  of  the  money  properly  al- 
leged that  it  was  the  property  of  the  foreman, 
since  "possession"  means  the  owning  or  having 
a  thing  in  one's  power,  and  may  be  actual  or 
conatmetiTe. 

[Ed.  Note.— For  otiier  cases,  see  Larceny, 
Cent.  Dik  JK  81-02;  Dec.  Dig.  |  32;*  Indict- 
ment and  ^formation,  Gent.  Dig.  H  277,  281, 
282. 

For  otilier  definitions,  see  Words  and  Fhras- 
es,^^l.  6^  pp.  &164-M70;   vol.  8,  ppw  7757, 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Anderson  Campbell  was  conrlcted  of  lar- 
ceny,  and  he  appeals.  Afflzmed. 

O.  H.  BoaQsnme  and  EU  T.  Oiabam,  for 
appeUant  B.  0.  BiidnU,  Atty.  Oen.,  and 
WlUiam  L.  Martin,  Aaat  Atty-  Gen.*  <or  the 
SUte. 

DB  OBAFFZOmiED,  J.  H.  JE.  Patrick,  It 
appears  from  the  erldenoe,  was  the  foreman 
of  a  gang  of  laborers  In  the  ^ploy  of  the 
LonlsTlIle  ft  NastaTllle  Railroad  Company. 
On  pay  day  he  went  to  the  pay  car  of  said 
company  for  the  poipose  of  drawing  bis  own 
pay  and  also  the  pay  due  to  the  laborers  be- 
longing to  his  gang.  The  defmdant  was  a 
member  of  the  gang,  and  the  railroad  compa- 
ny owed  him  something  over  fS,  and  he, 
along  with  the  other  members  of  the  gang, 
accQmpanled  Patrick  to  the  car.  It  appears 
to  have  been  the  costom  of  the  railroad  com- 
pany, from  data  famished  to  It  before  each 
pay  day,  to  hare  already  prepared  and  In 
readiness  on  each  pay  day,  tor  each  gang  of 
laborers,  a  list  or  pay  roll,  showing  the  name 
of  the  foreman  and  of  each  member  of  the 
gang,  with  the  amount  due  each  man  set  out 
op[>o8ite  to  his  name,  and  the  money  was 
paid  to  each  man  to  whom  it  was  due  in 
the  following  way:  A  clerk  would  call  the 
name  of  each  man  as  bis  name  appeared  on 
the  pay  roll,  another  clerk  standing  by  would 
identify  the  payment  to  each  man  as  it  was 
made  by  the  paymaster,  and  the  section  fore- 
man would  stand  by  and  Identify  the  mem- 
bers of  his  gang  as  their  names  were  called. 
The  name  of  the  foreman  of  the  gang  was 
always  the  first  name  on  the  pay  roll,  and  he 
was  always  the  first  man  to  receive  his  pay. 

On  the  day  In  question  the  above  custom 
was  pursued,  and  when  Patrick's  name  was 


(Ala. 

called  the  money  due  blm,  $78,  was  oonnted 
out  on  the  counter.  Patrick,  about  tbe  time 
the  money  was  placed  on  the  counter,  turned 
to  sign  the  pay  rcH,  and  the  paymaster  turn- 
ed his  bead  away,  and  wb^  Patrltik  tamed 
around  after  signing  the  pay  roll  the  mon^ 
was  gone.  The  defendant  had  taken  the 
money  from  the  counter  and  had  disappeared. 
A  f^w  momenta  aftwwards  he  was  found  by 
Patrick  and  the  money  takea  from  him.  Fat- 
rick  took  the  mon^  and  the  defendant  back 
to  the  paymaster.  Tbe  money  was  again 
counted  by  the  paymaster  and  tliw  banded 
or  paid  to  Patrick. 

Tbe  defoidant  was  indicted  for  the  larceny 
of  the  money,  and  In  tbe  indictment  It  ia 
alleged  that  the  money  was  the  property  of 
Patrick,  and  the  defendant  daima  that  tbere 
was  a  fatal  variance  between  the  all^^tlons 
and  the  proof,  in  that  tbe  evidence  showed 
that  both  tbe  title  and  tbe  possession  of  the 
ntoney  were  in  the  Lonlsvilie  ft  Nasbvliie 
Ballroad  Company.  It  Is  contended  by  the 
defendant  that  as  Patri<ft  had  not.  In  fact, 
placed  bis  hands  upon  the  money  or  finished 
his  signature  to  the  pay  roll  whrn  the  money 
was  taken  from  the  counter,  therefore  nei- 
ther tbe  title  to  nor  the  possession  of  tb6 
money  bad  passed  from  the  railroad  company 
to  Patrick. 

When  the  paymaster  segr^ted  the  |7S 
from  the  rest  of  tbe  money  of  the  railroad 
company,  he  did  It  for  tbe  benefit  of  Patrick, 
and.  but  for  the  fact  tbat  tbe  dtfendant  took 
the  money  from  the  counter,  in  all  bmnan 
probability  it  wonld  never  have  gone  back 
into  the  paymaster's  band.  It  was  carried 
back  to  the  paymaster  when  recovered  from 
the  dtfendant  in  otAer  that  he  might  proper- 
ly idmtlfy  It  and  see  that  It  was  all  of  tbe 
money,  and  wb^  tbat  was  done  it  was  de- 
livered to  its  real  owner,  the  man  for  whom 
it  had  beoi  counted  out  and  placed  on  tbe 
counter  In  tbe  first  Instance — Patrick.  When 
the  money  was  placed  on  the  counter  by  tbe 
paymaster.  It  was  placed  there  for  Patrick 
and  as  money  belonging  to  Patrldc  for  tbe 
wages  due  him.  It  was.  in  fact,  a  d^very 
of  the  money  to  Patrick,  and  tbe  mere  fkct 
tbat  PatriA  bad  not  put  bis  hands  upon  tbe 
mon^  when  the  defendant  took  It  and  may 
not.  In  fact,  have  known  that  the  paymaster 
had  placed  it  tbere  fbr  him,  cannot  avail  tbe 
defendant.  It  placed  the  money  under  Pat- 
rick's rightful  dominion,  and  the  def^dant 
violated  tbat  dominion  when  be,  without  tbe 
knowledge  or  consent  of  Patri<^  took  It 
away. 

"Possession"  means,  simply,  the  owning 
or  having  a  thing  in  one's  power;  it  may  be 
actual,  or  it  may  be  constructlveu  "Actual 
possession"  of  a  chattel  exists  when  tbe  thing 
is  In  the  actual,  manual  custody  of  the  par- 
ty; "conatmctlve  poBsession"  Is  that  which 
exists  In  contemplation  of  law  without  actual 
custody.   Brown  v.  Yolkeulng,  64  N.  Y.  76; 
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Foost  T.  Territory  of  Oklahoma,  8  Okl.  54S, 
58  Pac.  728. 

The  parts  of  the  oral  charge  of  the  court 
to  wbldi  the  defendant  reserred  exceptlona 
were  In  accordance  with  the  above  viewa. 
Thwe  la  no  error  In  the  record,  and  the  ladg- 
mest  of  th«  oonrt  bdow  la  alBrmad. 

Afflmtrtl. 


SCOTT  T.  STATE. 

^uoart  of  Appeals  of  Alabama.    Jan.  11,  191Z 
Behearins  Denied  Jan.  80,  1012.) 

L  InroxiCATino  Liquobs  (|  215*)— Pbosieou- 

TIOK — lMniCTia:NT---STJFFICIENOT. 

Under  Acta  Sp.  Sees.  1009,  p.  68,  entitled 
"An  act  to  further  BappresB  the  ctUb  of  in- 
temperance," and  providmg  that  an  Indictment 
for  selling,  offering  for  sale,  keeping  for  sale, 
or  otberwtoe  diapoaing  of  intoxicattng  liqnora 
b  rafficlen^  It  charguig  that  d^endant  kept, 
sold,  or  disposed  of  the  liquors  contrary  to 
law.  SB  indictment  In  accordance  with  Code 
1907.  I  7353,  charging  the  sale  of  Intoxicat- 
ing Uqaors  without  a  license  or  contrary  to 
load  regulations,  is  snffident;  the  averment 
SB  to  license  being  rejected  as  snrplosage  be- 
canse,  nnder  the  act  of  1009,  all  sales  of  In- 
toxicating liquor  were  faihlbited. 

[Ed.  Note. — ^For  other  cases,  see  ICntozlcat- 
mg  Liqnora,  Dec.  Dig.  i  21S.*J 

2.  IlTDICniKHT   AHD   InJORIUTIOR    ((  87*)— 
StrFFICIXNCT— MI8DEICEAKOBS. 

Where  the  statute  denouncing  a  misde- 
meanor has  been  in  effect  more  than  12  months, 
an  indictment  is  not  subject  to  demurrer  for 
failure  to  aver  the  commission  of  the  act  since 
the  passage  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  244r-^;  Dec. 
Dig.  I  87.*]  ■  "       .  ' 

&  CBiHiifAi.  IiAW  (il  686,  llSl*)— Ooimiru- 
AHCE— DxBcatsnoK  or  Tbiai.  CotTBT. 

The  granting  or  refusing  of  a  continuance 

rests  in  the  sound  discretion  of  the  trial  court 

which  cannot  be  reviewed,  save  fa  the  case  of 

a  palpable  abnse. 
[Ed.  Not& — For  other  cases,  aee  Criminal 

Law,  Cent  Dig.  ||  18U,  8O16-80W;  Dec.  Dig. 

K  5^6.  1161. 'r  .in. 

4.  CaniiHAi.  Law  (I  1161*)— Appkax.  — Sb- 
vxEw— Abuse  or  DiscBxnon. 

Where  one  Jury  had  disregarded  the 
court's  affirmative  charge  to  find  the  accnsed 
guilty  of  a  violation  of  the  local  option  law  if 
they  believed  the  evidence,  and  the  judge  ad- 
ministered a  severe  rebuke  to  the  Jury  declar- 
ing that  he  would  no  longer  permit  them  to 
pollute  tike  streams  of  justice  and  discharged 
them  from  fnrther  sernce  as  jurors,  and  on 
the  following  day,  defendant  being  again  put 
on  trial  for  another  violation  of  the  law,  the 
court  called  the  attention  of  the  jury  then  im- 
paneled to  the  conduct  of  the  preceding  jury, 
and  stated  that  there  waa  a  pablle  sentiment 
in  the  commnnitT  against  connction  for  viola- 
tion of  tiie  liquor  laws,  in  the  absence  of  a 
pledge  by  the  judge  that  sentence  at  hard  la- 
bor wo  old  not  be  imposed,  but  that  he  would 
not  give  such  a  pledge,  or  compromlae  witii 
the  fury,  and  that  It  was  their  duty  to  con- 
vict if  they  believed  the  evidence  of  gailt  and 
no  conflicting  inferences  could  be  drawn.  The 
original  jurors  were  in  the  courtroom  during 
the  charge  to  the  second  jury.  Defendant 
anked  for  a  continuance  on  the  ground  that 
the  remarks  of  the'  coart  were  calculated  to 


prejudice  and  Intimidate  the  jury.  Beld,  that 
a  denial  of  the  eontinnance  waa  not  such  a 
manifest  abnaa  of  diacretion  aa  to  require  a 
reversal. 

[Eld.  Note.r-For  other  eases,  see  Criminal 
Law,  Dea  Dig;  I  1161.*] 

6.  iNTOxioATiNa  LiQtTOBa  (I  15*)— Gbimznaz, 
Ottbnses— 8ai.b»-What  Conbtitdtbb. 
The  prohibition  against,  any  sale  of  in- 
toxicating liquor  applies  to  a  sale  which  passea 
the  titie,  regardless  of  the  seller's  ownership; 
and  so  Acts  Sp.  Seas.  1000,  p.  04,  |  83,  pro- 
viding that  any  person  who  shall  act  as  agent 
or  aasiating  friend  of  the  buyer  or  seller  of 
Intoxicating  liqaors  shall  be  gidlty,  la  ralld. 

[Ed.  Note.— For  other  caaea,  aee  Intoxicat- 
ing Liqaors,  Dec.  Dig.  {  15.*] 

6.  CanaNAL  Law  <i  814*)— Tbiai.— Iirsnna- 

noNs— Abbtbaot  iRSTBUonoifa. 

In  a  prosecution  for  the  sale  of  intoxicat- 
ing liquor,  where  there  was  no  evidence  tend- 
ing to  show  that  accused  was  not  the  seller,  a 
charge  raising  the  question  of  whether  he  was 
the  assisting  friend  of  the  purchaser  ia  ab- 
stract, not  being  snpported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  814.*] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; M.  Solly,  Judge. 

Ab.  Scott  was  convicted  of  violating  the 
prohibition  law,  and  appeala.  Afflrmed. 

What  tranaplred  aa  to  the  flret)  jury  waa  aa 
follows:  "Oeotlemen,  thia  court  does  not 
need  your  services,  and  will  not  use  yon  any 
longer.  Ton  cannot,  and  I  will  not  permit 
you  to,  pollute  the  streams  of  Justice  any 
further  by  such  v^dlcta  aa  that  yon  have 
Just  roidered.  I  will  not  pocmlt  you  tonga- 
to  obstruct  the  orderly  administration  ot 
the  law,  or  fnrther  to  Interpose  youraelTes  as 
an  obstacle  between  the  criminal  and  the 
law.  I  am  going  finally  to  discharge  you, 
and  the  derk  will  take  a  list  of  your  names 
and  enter  an  order  upon  the  minutes  dis- 
charging you.  Ton  and  I  cannot  longer 
serve  together  In  our  present  relations  here. 
Either  you  or  I  must  get  down  and  out,  and 
I  have  decided  It  Is  you  that  must  do  so. 
While  I  will  not  take  steps  against  you  for 
contempt  upon  my  own  motion.  If  the  solici- 
tor desires  It,  I  will  hold  you  until  he  shall 
determine  whether  or  not  he  desires  In  the 
name  of  the  state  to  Institute  contempt  pro- 
ceedings against  yon." 

After  impaneling  a  Jury  In  the  place  of 
the  one  discharged,  the  court  addressed  the 
new  jury  as  follows:  "Matters  which  are 
extraordinary  have  been  transpiring  here. 
It  chances  that  there  are  certain  cases  stan<t 
ing  tor  trial  upon  thla  docket  charging  un- 
lawful sales  of  spirituous  liquor.  Reports 
come  to  me  that  the  public  opinion  of  thla 
community  la  in  empathy  with  the  person 
so  charged,  and  that  the  people  do  not  ap- 
prove the  notion  of  punlBhing  people  convict- 
ed of  selling  liquor  by  hard  labor  swtoiceB, 
and  I  am  advised  that  either  that  policy 
must  be  abandoned  here,  and  assurance  given 
that  such  persons  as  may  be  convicted  of 
selling  liquor  will  not  be  punished  by  the 
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Imiiodtton  of  bard  labor  sentences  npon 
them,  or  that  the  juries  will  not  convict  per- 
sons charged  with  that  crime;  but  1  have 
refused  to  enter  Into  the  bargain.  I  refused 
to  make  any  promise,  or  to  commit  myself 
to  any  policy.  One  of  the  liquor  cases  came 
on  for  trial,  and  upon  the  law  and  under 
the  evidence  an  affirmative  charge  was  given 
by  me  to  the  jury  who  has  been  discharged, 
and  against  that  charge  the  defendant  was 
acquitted.  That  which  led  to  the  discharge 
of  the  other  Jury  and  sending  for  this  was 
the  refusal  on  the  part  of  the  Jury  to  con- 
vict when  an  aflOrmatlve  charge  was  given. 
Cautiously  looking  over  the  lay  of  the  land, 
a  circuit  Judge  ought  not  to  permit  that 
kind  of  a  Jury  to  sit  and  serve.  ^Viien  a 
man  is  guilty.  If  the  evidence  Is  believed,  and 
no  confllctinK  Inferences  can  be  drawn,  and 
it  bears  no  impeachment  upon  Its  face,  and 
no  reasonable  construction  of  It  can  im- 
peach it— in  a  case  like  that,  if  the  Jury  be- 
lieve the  evidence  beyond  a  reasonable  doubt, 
it  becomes  tb^r  sworn  duty  to  convict  It 
rarely  can  happen  that  a  Jury  can  And 
against  an  affirmative  charge,  when  it  does 
not  mean  a  finding  against  the  law  accord- 
ing to  what  tbe  Judge  holds  the  law  to  be. 
I  guess  that,  if  1,000  such  cases  were  put 
to  the  test,  not  less  than  999  out  of  the  1,000 
verdicts  so  rendered  would  prove  to  be  ren- 
dered as  a  protest  against  the  law,  and  as 
an  explosion  of  the  Jury's  unwillingness  to 
be  governed  by  the  law.  There  Is  vested  in 
certain  jodges  the  power  to  discharge  and 
punish  a  petit  Juror  who  flatly  refuses  to 
obey  the  law.  The  people  In  this  commu- 
nity have  it  In  their  power  to  allow  criminals 
to  escape  Justice;  and  If  that  were  ever  so 
repulsive  to  me,  I  cannot  compel  the  convic- 
tl<m  of  any  man.  Twice  in  the  last  few 
weeks  I  have  had  to  discbarge  Juries  because 
tbey  did  not  do  their  duty ;  for  I  believe  in 
my  heart  that  the  law  ou^t  to  prevail  ev- 
erywhere, even  right  here  in  Bufiiuia.  Do 
I  owe  It  to  the  general  public  to  trade  from 
this  bench  ?  I  desire  to  say  that  I  will  not 
trade  with  any  man.  If  I  would  have  done 
so,  I  could  have  traded  here,  and  probably 
the  Juries  would  have  agreed  npon  convic- 
tions and  fines  where  from  the  evidence  they 
believe  the  defendant  guilty.  I  believe  the 
law  ought  to  be  enforced  ;  but  I  will  not 
raise  a  row  with  you.  If  you  see  fit  to  re- 
lease the  criminal,  and  turn  him  loose,  and 
abandon  the  law,  and  turn  your  community 
over  to  chaos.  You  have  the  power  ro  do 
It,  and  I  am  going  to  furnish  you  an  oppor- 
tunity to  say  what  you  will  do,  by  putting 
the  cases  on  trial."  The  court  said  a  great 
deal  more,  but  the  above  will  indicate  the 
nature  and  <^aracter  of  his  addresa 

Peach  ft  Thomas,  for  appelant  B.  C. 
Brlckell,  Atty.  Gen.,  and  W.  L  Martin,  Asst 
Atty.  Oen.,  for  the  Sta1». 

WALKER,  P.  J.  [1]  The  indictment  In 
this  case,  which  waa  filed  In  court  on  the 


30th  day  of  November,  1010,  charged  that 
"before  the  finding  of  this  Indictment  Ab. 
Scott  sold  ^Irituons,  vinous,  or  malt  liquors 
without  a  license  and  contrary  to  law, 
against  the  peace,"  etc.  It  is  to  be  observed 
that  the  Indictment  is  In  the  form  prescribed 
by  section  7363  of  the  Code  for  the  cases  of 
sales  of  such  liquors  without  a  license  or  In 
violation  of  special  or  local  laws  regulating 
or  prohibiting  their  sale.  The  defendant  by 
demurrer  r{iiaed  the  question  of  its  sufficien- 
cy as  a  charge  of  a  violation  of  the  general 
prohibition  law  which  was  In  force  at  the 
time  It  was  found.  Under  the  provisions  of 
section  29H  of  the  act  approved  August  25, 
1909,  entitled  "An  act  to  further  suppress 
the  evils  of  Intemperance."  etc.  <Act8  Sp. 
SMS.  1909,  pp.  83,  90),  In  an  indictment,  com- 
plaint, or  affidavit  for  selling,  offering  for 
sale,  keeping  for  sale,  or  etherwlse  disposing 
of  spirituous,  vinous,  or  malt  liquors,  it  is 
sufficient  to  charge  that  the  defendant  sold, 
offered  for  sale,  kept  for  sale,  or  otherwise 
disposed  of  spirituous,  vinous,  or  malt  liquors 
contrary  to  law.  The  Indictment  In  this  case 
uses  the  language  which  the  statute  makes 
sufficient  to  constitute  a  charge  of  a  sale  of 
such  liquors  In  violation  of  the  general  pro- 
hibition law  which  was  then  In  force,  and 
also  makes  the  further  charge  that  the  sale 
was  made  without  a  license.  In  other  words, 
the  indictment  alleged  all  that  the  statute 
required  to  be  alleged,  and  also  vmmA  In 
effect  that  the  sale  was  made  by  a  person 
not  having  a  license.  In  legal  effect  this 
latter  allegation  added  nothing  to  the  charge 
made  by  the  other  language  contained  In  the 
Indictment,  as  the  traffic  in  such  liquors 
had  ceased  to  be  licensed.  This  being  true, 
the  words  "vritbont  a  license"  are  to  be  re- 
garded as  wholly  superfluous.  Certainly,  in 
view  of  the  law  that  was  in  force  at  the 
time  the  Indictment  was  framed,  they  did 
not  add  to  or  detract  from  the  charge,  which 
was  sufficiently  made  by  the  use  of  the  otber 
words  with  which  they  were  associated.  The 
words  quoted  are  to  be  treated  as  surplusage 
— without  effect  upon  the  legal  sufficiency  of 
the  charge  made  by  the  Indlctmeat. 

[2]  The  rulings  in  the  cases  of  Kelley  v. 
State  (Ala.  Sup.)  66  South.  141,  and  Marks 
V.  State,  159  Ala.  71,  88,  48  South.  864,  133 
Am.  St  Rep.  20,  do  not  stand  In  the  way  of 
this  conclusion.  So  far  as  the  question  now 
under  consideration  is  concerned,  those  rul- 
ings were  merely  to  the  effect  that,  as  an 
indictment  for  a  misdemeanor  Is  to  be  nnder- 
stood  as  charging  that  the  offense  was  com- 
mitted within  the  next  precedti^  12  months, 
if  the  law  creating  the  offense  first  became 
operative  during  that  period,  an  indictment 
under  It  is  subject  to  demurrer  for  a  failure 
to  aver  that  the  offense  was  committed  after 
the  law  became  ^ectlvei  Glenn  v.  State, 
158  Ala.  44,  48  South.  605.  No  such  reason 
exists  In  this  case  for  alleging  that  the  sate 
of  liquor  charged  against  the  defendant  was 
made  at  a  time  subsequent  to  the  date  when 
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the  general  prohibition  law  went  into  effect, 
as  that  law  had  been  In  force  more  than  12 
oiontbs  when  the  indictment  was  found. 
The  act  charged  was  a  crime  during  the  en- 
tire period  which  Is  to  be  understood  as  cov- 
ered by  the  Indictment  The  presence  in  It 
of  the  words  "without  a  license"  cannot  be 
allowed  to  have  socb  an  Influence  as  to  make 
the  charge  hn  Ineffectual  one  of  a  violation 
of  a  law  which  had  gone  out  of  existence 
more  than  12  months  before,  when  the  In- 
dictment contained  all  that  was  required  to 
constitute  it  a  legally  sufficient  charge  of  a 
violation  of  the  law  which  was  In  force  when 
It  was  returned,  and  its 'superfluous  allega- 
tion was  not  such  a  one  aa  could,  at  that 
time,  change  Ita  legal  import  The  coart 
was  not  in  error  in  overmling  the  demurrer 
to  the  indictment. 

It]  On  the  day  before  this  case  was  tried 
a  jury  which  had  acqnltted  the  defradant 
on  a  similar  charge  was  discharged  from 
farther  service,  the  presiding  Judge  saying 
to  them  that  be  would  not  permit  them  to 
pollute  the  stream  of  Justice  by  such  ver- 
dicts; and  another  Jury  was  organized  in 
Its  stead.  After  the  organization  of  this 
new  Jury,  the  court  addressed  it  at  some 
length;  the  remaining  original  Jurors  be- 
ing In  the  courtroom  at  the  time.  When  the 
present  case  was  called  for  trial  on  the 
next  day,  the  defendant  by  hla  counsel,  ob- 
jected to  being  put  on  trial  at  that  time,  and 
moved  the  court  to  continue  the  case,  on  ac- 
count of  the  proceedings  and  remarks  of  the 
coort  to  the  discharged  Jury  and  the  re- 
marks of  the  court  to  the  new  Jury,  because, 
as  stated  by  the  counsel,  "said  remarks  and 
proceedings  were  calculated  to  prejudice  and 
Intimidate  the  jury  in  the  present  case,  and 
make  th^  feel  that  they  were  not  free  to 
bring  in  a  verdict  according  to  their  own 
convictions,  and  because  said  remarks  and 
proceedings  intimate  ttiat  the  court  was  of 
opinion  that  the  defendants  In  all  liquor  cas- 
es on  the  docket  were  guilty."  The  court 
overruled  this  objection  and  motion,  and  re- 
quired the  defendant  to  go  to  trial  before  a 
jury  selected  from  the  jurors  then  In  at- 
tendance, all  of  whom  were  cognizant  of  the 
matters  made  the  basis  of  the  objection. 
To  this  action  of  the  court  the  defendant 
excepted.  It  is  a  well-established  rule  in 
this  state  that  the  grant  or  refusal  of  a  con- 
tinuance rests  In  the  sound  discretion  of 
the  trial  court,  and  Is  not  the  subject  of 
revision  on  appeal.  It  Is  not  denied  that 
there  may  be  a  case  of  such  a  gross  and 
palpable  abuse  of  this  discretion  as  to  con- 
stitute an  exception  to  this  rule,  and  to  re- 
quire a  reversal  in  order  to  afford  the  de- 
fendant an  opportunity  for  a  fair  trlaL 
White  V.  State,  86  Ala.  69,  5  South.  674;  Da- 
vis V.  State,  82  Ala.  20,  9  South.  616;  Cun- 
Dlngham  t.  State,  117  Ata.  50,  23  South.  603. 

14]  We  are  not  of  opinion  that  the  record 
in  thla  present  case  shows  that  there  was  such 
as  abaM  of  dlsczetioo.  Though  It  saay  tie 


presumed,  the  record  not  showing  to  the 
contrary,  that  the  discharge  of  the  former 
Jury  was  in  consequence  of  .a  flagrantly  un- 
warranted acquittal  at  Its  hands,  yet  we 
are  not  concerned  with  the  question  as  to  the 
propriety  of  that  action,  except  In  so  far 
as  the  manner  of  it.  and  the  remarks  with 
which  It  was  accompanied,  in  connection 
with  the  subsequrat  remarks  of  the  trial 
judge  to  the  new  jury,  might  have  had  such 
an  effect  upon  the  jury  which  tried  this  case 
as  to  make  it  apparent  or  at  least  probable, 
that  the  trial  could  not  have  been  a  fair 
one.  In  bis  remarks  to  the  jury  which  was 
impaneled  to  take  the  place  of  the  one  that 
had  been  discharged,  the  presiding  Judge 
made  mention  of  the  fact  that  the  discharg- 
ed Jury  had  rendered  a  verdict  of  not  guilty 
In  a  liquor  case  In  which  they  had  been 
charged  by  the  court  to  find  the  defendant 
guilty  if  they  believed  the  evidence  beyond 
a  reasonable  doubt  &nd  referred  to  reports 
that  had  been  brought  to  the  nottpe  of  the 
court  that  the  Juries  In  that  county  disap- 
proved of  hard  labor  sentences  for  persons 
convicted  of  violations  of  the  liquor  laws, 
and  that  as  the  presiding  Judge  was  reputed 
to  have  Imposed  hard  labor  sentences  on 
persons  convicted  elsewhere  of  such  offenses, 
th«y  would  not  convict  In  such  cases  unless 
some  promise  or  assurance  was  given  that 
hard  labor  sentences  would  not  be  impos- 
ed The  statement  was  made  with  emphasis 
that  the  presiding  Judge  would  give  no  such 
promise  or  assurance.  He  addressed  the 
Jury  at  some  length  in  reference  to  the  re- 
spective functions  and  duties  of  the  court 
and  of  the  Jury,  and  they  were  plainly  ad- 
monished as  to  their  duty  to  convict  when 
the  evidence  satisfied  than  beyond  a  rea- 
sonable doubt  that  the  def^dant  was  guilty 
of  the  charge  made  against  him;  In  the  course 
of  Its  remarks  the  court  saying:  "When  the 
evidence  is  without  conflict  and  clearly 
shows  guilt  and  there  Is  not  in  It  room  for 
any  other  Inference  or  conclusion  than  that 
the  defendant  Is  guilty,  and  when  It  is  rea- 
sonable and  fair  and  free  from  suspicious  or 
impeaching  conditions,  and  you  believe  It 
beyond  a  reasonable  doubt,  It  is  your  duty 
to  convict"  In  no  part  of  the  remarlcs  was 
there  an  intimation  that  the  Jury  should 
convict  in  any  case  unless  they  were  con- 
vinced from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  was  guilty; 
and  It  was  expressly  stated  to  them  that 
"although  an  affirmative  charge  should  be 
given,  still,  if  they  did  not  believe  beyond 
a  reasonable  doubt  that  the  defendant  was 
guilty.  It  would  be  their  duty  to  acquit" 

In  the  argument  of  the  counsel  for  the 
appellant  it  is  urged  that  this  address  of 
the  presiding  Judge  was  calculated  to  affect 
unfavorably  the  fairness  of  the  trial  entered 
upon  on  the  following  day;  but  no  part  of 
It  Is  pointed  out  as  embodying  a  misstate- 
ment of  the  law  as  to  the  duties  of  Jurors  as 
triors  of  the  facts.   Nor  do  we  discov«  In 
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the  remarfcfl  any  Improper  InBtracttons  In 
tbat  regard.  As  to  the  specific  grounds 
stated  la  support  of  the  objection  and  mo- 
tion, It  is  enough  to  say  that  the  one  sug- 
gesting that  "said  remarks  and  proceedings 
Intimate  that  the  court  was  of  opinion  that 
the  defendants  In  all  Uquor  cases  on  the 
docket  were  guilty"  was  without  any  founda- 
tion In  fact,  as  the  record  does  not  Indicate 
that  the  court  was  guUty  of  making  In  any 
way  such  an  Intimation,  and  that  the  other 
one,  suggesting  that  "said  remarks  and  pro- 
ceedings were  calculated  to  prejudice  and 
Intimidate  the  jury  In  the  preset  case,  and 
make  them  feel  that  they  were  not  free  to 
bring  In  a  verdict  according  to  their  own 
conTictlouB,"  cannot  be  sustained  without 
deciding  In  etTect  that  an  ^phatlc  admo- 
nition to  the  Jurors  In  attradance,  given  be- 
fore the  trial  of  a  case  has  been  entered  up- 
on, as  to  their-  duty  to  convict  when  they 
beUere  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  Is  guUty,  must 
be  condonned  as  a  prejudicial  and  Intimi- 
dating Inilaence,  though  the  giving  of  such 
admonition  was  occasioned  by  occurrences 
which  bad  made  It  apparent  to  the  court 
that  Juries  in  tbat  locality  were  disposed 
to  acquit  persons  charged  with  the  commis- 
sion of  a  certain  <das8  of  offenses,  spectflc- 
ally  referred  to,  on  considerations  other  than 
tile  lack  of  the  requisite  proof  of  guilt.  We 
are  not  of  opinion  that  the  action  of  the 
court  In  requiring  the  defendant  to  go  to 
trial  &tter  such  an  admonition  had  been 
given  to  the  Jury,  under  the  drcumstances 
stated,  constitnted  so  palpable  an  abuse  of 
discretion  as  to  suggest  that  the  defendant 
was  thereby  deprived  of  the  r^ht  to  a  fair 
trUl.  Landthrift  v.  State,  140  Ala.  114,  87 
South.  287. 

[6,  S]  The  evidence  without  conflict  showed 
a  sale  of  the  liquor.  There  was  no  evld^ce 
tending  to  prove  that  the  defendant's  rela- 
tion to  the  transaction  was  other  than  that 
of  seller.  A  sale  completed,  which  passes 
title  to  the  Uquor  as  between  the  parties  to 
the  contract,  is  wltMn  the  terms  of  the  law 
iwohibttii^  such  a  sale,  without  regard  to 
the  ownoship  of  the  seller.  Taylor  v.  State, 
121  Ala.  24,  26  South.  689.  The  requested 
ehargea  which  sought  to  raise  a  question  as 
to  whetb«  the  defendant  was  the  seller  or 
the  "assisting  friend"  of  the  pordiaser  were 
abstract  There  was  no  evidence  tending  to 
prove  that  any  one  other  than  the  defend- 
ant -vaa  the  selier  or  interested  in  the  sale. 
Beside^  It  seems  that  it  Is  mtirely  compe- 
toat  for  the  L^islatore  to  provide  that  a 


charge  of  selling  prohibited  liquor  may  be 
sustained  by  evidence  showing  tfther  that 
the  defradant  was  the  seller  or  acted  "as 
agent  or  assisting  friend  of  the  seller  or  buy- 
er in  procuring  an  unlawful  sale  of  any  pro- 
hibited liquors"  as  it  undertook  to  do  by  sec- 
tion 38  of  the  act  approved  August  25,  1909^ 
above  referred  to.  Acts  Sp.  Sees.  1909,  p; 
68;  Jones  t.  State,  186  AJa.  IIS,  M  Sooth. 
286. 
Affltmed. 


SHELLY  STATU 

(OMiTt  of  Appeals  of  Alabaau.   Jan.  16,  1912. 
BehearlBc  Denied  Jaa.  80.  1102.) 

Appeal  from  Olrcult  Coort,  Barbour  Oounty; 
Mike  Solly,  Judge.  . 

John  Shelly  was  convicted  of  crime,  and  ap- 
peals. Affirmed. 

Peach  3c  Thomas,  for  appellant.  B.  G.  Brick- 
ell,  Atty.  Oen.,  and  W.  L.  Ifarthi,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Affirmed,  on  anthority  of 
the  case  of  Ab.  Scott  v.  State,  67  South.  413, 
present  term. 

Affirmed. 


WILSON  v.  S^ATB. 

(Oourt  of  Appeais  of  *'ft^""a.  Jan.  16,  1012. 
.  Bdiearing  Denied  Jan.  sa  1912.) 

Appeal  from  Circuit  Oourt,  Barbour  County: 
Mike  Sollj,  Judge. 

Albert  Wilson  was  convicted  of  crime,  and 
appeals.  Affirmed. 

Peach  &  Thomas,  for  appellant  B.  C.  Brick- 
ell,  Atty.  Oen.,  and  W.  L.  Martin,  Asst  Atty. 
G«u,  for  the  State. 

PER  CURIAM.  Affirmed,  on  authority  of 
the  case  of  Ab.  Scott  v.  State,  67  South.  413, 
present  term. 

Affirmed. 


BRANNON  V.  STATa 
(Court  of  Appeals  of  Alabama.   Jan.  16, 1912. 
Beheulng  Denied  Jan.  30,  1912.) 

Appeal  firom  Circuit  Court  Barbour  County; 
Mike  SoUy,  Judge. 

Bob  (aUaa  Robert)  Brannon  was  convicted 
of  crime,  and  appeals.  Affirmed, 

Peach  &  Thomas,  for  appellant  B.  O.  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst  Attar. 
Gen.,  for  the  Stats. 

PER  GUBIAM.  Affirmed,  on  anthoritj  of 
the  case  of  Ab.  Scott  v.  State,  57  Sonth.  413, 
present  term. 

Affirmed. 
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PEB80NS  T.  OLDFIELD.    (No.  15.490.) 

(Supreme  Oonrt  of  Miailnlppt    Teb.  12, 
1912.) 

L  PABTKfiBSnZP     (I     12{[*)^QTH0Birr  OT 
MXKBEB8. 

The  aothoritr  of  one  partner  to  bind  hit 
copartner  is  baaed  aolely  upon  the  ground  of 
Agency;  and  hence  one  can  bind  the  other 
onlr  within  the  scope  of  the  asencr. 

[Ed.  Note^For  other  caees,  see  Partner- 
ship. Cent  Dig.  |  190;  Dec.  Dig.  |  125.*] 

2.  F^BTinCBSUIP    (I  14d*)-<!0UM£BaiAL  PA- 
PEB— LlABILITT. 

fnie  presence  of  a  partnershlp'a  name  on 
commercial  paper  prima  facie  binds  the  firm; 
bat  a  partner  can  avoid  liabilit;  hj  showing 
that  the  copartner  who  signed  had  no  power  to 

do  BO. 

fEd.  Note.— For  other  cases,  see  Partner- 
ship, Ont.  Dig.  II  242-25n:  Dee.  Dig.  {  146.*] 

IL  FAfeTiraBflBIP      (I  147*)— UnAiriHOBIZKD 

Acts— I^BiLiTT  or  Nonconsbntino  Mbu- 

BEK. 

A  nonconsenting  member  of  a  partnership 
ia  not  bound  by  hie  copartner's  nnanthozlBea 
act  in  becoming  a  surety  for  another,  the  oth- 
er partner  haTing  received  no  benefit  from  the 
transaction,  and  it  being  foreign  to  the  firm 
business,  even  though  the  obligee  was  ignorant 
of  the  partner's  want  of  authority. 

[Bd.  Note.— For  other  caaes,  aee  Partner- 
ship, Gent  Dig.  H  2S6,  267;  Dec  Dig.  <  147.*] 

4.  PASTHEB8HIP        219*)  —  iy>BKtaH  JUDQ- 

MENT8— EinCT. 

A  judgment  against  a  partnership  in  a 
foreign  state  binds  oul^  the  individual  member 
upon  whom  service  of  process  was  had  and 
partnership  property  Aere  ittoate*. 

[Eld.  Note^For  other  cases,  see  Partnership, 
Cent.  Dig.  H  429-449;  Dec  Dig.  |  219:*] 

Appeal  from  Chancery  Conrt*  Hinds 
County;  O.  G.  Lyell,  Chancellor. 

BiU  by  John  F.  Oldfield  against  3.  W. 
Pera<Hia.  Decree  for  complainant,  and  de- 
fendant appeals.  RevNaed  and  remanded. 

The  appellant,  who  Is  a  resident  of  Jack- 
son, Hinds  coonty,  Miss.,  wag  engaged  as  a 
partner  In  the  lumber  business  with  Charles 
G.  Bn^Iee;  the  domicile  of  the  partnership 
being  at  Mobile,  Ala.,  and  the  style  of  the 
firm  belnK  Qiarlee  0.  Boflsles  &  Oo.  Old- 
field,  a  resident  of  Baltimore,  Ud.,  havli^ 
an  order  from  Adams  Bros.,  a  firm  In  Rankin 
coonty,  SUss.,  for  certain  material,  amoont- 
ing  to  $500,  was  referred  by  Adams  to 
Charles  C.  Rubles  &  Go.  Oldfield  then 
wrote  to  Chas.  C.  Rnggles  &  Co.,  at  Mobile, 
to  know  if  that  company  would  assume  re- 
sponsibility for  the  payment  in  cash  of  one- 
tiaU  of  the  account  of  Adams  Bros,  to  Old- 
field,  and  if  dULB.  C  Buggies  &  Co.  wonld 
indorse  Adams  Bros.'  note  for  the  balance. 
Persons  knew  nothing  of  this  transaction; 
bnt  Buggies,  acting  without  authority  from 
Persons,  wrote  to  Oldfield  as  follows:  "We 
aflswne  responsibility  of  the  $250  cash  pay- 
ment written  you  by  Adams  Bros.,  of  Ban- 
kin  coonty.  Miss.,  and  in  accordance  with 
tbe  terms  as  onUlned  in  your  letter." 
Adams  Bros,  became  insolvent  and  did  not 


make  a  cash  paymmt  Oldfield  presented 
the  Adams  notes  for  the  d^erred  paymaits 
to  Chas.  C.  Buggies,  and  demanded  that 
they  be  signed  and  the  cash  payment  of 
9260  be  made.  Both  demands  were  refused. 
These  facts  were  embodied  in  a  bill  In  chan- 
cery. Persons,  answering,  denied  knowledge 
of  the  transaction,  also  denying  authority 
of  bis  partner  to  act  for  the  partnership 
and  bind  It  for  tbe  debts  of  Adams  as  be- 
ing an  act  beyond  the  scope  of  the  partner- 
ship business.  The  bill  of  the  complainant 
also  set  up  the  fact  that  a  Judgment  had 
been  obtained  In  Mobile  county,  Ala.,  against 
both  Buggies  and  Persons;  but  It  was  shown 
that  service  had  never  been  obtained  on 
Persons.  There  was  a  decree  for  the  com- 
plainant BgalDst  Persons  for  tbe  whole 
amoont,  from  which  comes  this  appeaL 

Flowers,  Alexander  &  Whitfield,  for  ap- 
pellant J.  H.  Thompson,  for  app^lee. 

McLBAN,  J.  [1, 1]  The  authority  of  one 
partner  to  bind  Ids  copartner  is  placed  solely 
upon  the  ground  of  agency,  and  hence  one 
can  bind  the  other  only  wlttiln  the  scope  of 
the  agency.  A  partnership  Is  o^^anlzed  to 
conduct  the  business  for  the  benefit  of  its 
members,  and  It  Is  foreign  to  Its  business  to 
become  surety  for  tbe  members  of  the  firm 
(unless  this  is  the  businesa  in  which  the 
firm  Is  engaged),  or  responsible  for  the  debts 
of  the  individual  memb^s  of  tbe  firm.  This 
is  elementary.  It  is  doubtless  troe  that, 
when  tbe  Ann's  name  Is  found  upon  com- 
mercial paper,  prima  facie  the  firm  Is  bonod. 
Faler  t.  Jordan,  44  Miss.  286.  But  this 
casts  upon  tbe  party  attempting  to  escape 
liability  only  the  burdm  of  showing  that  the 
party  signing  the  name  of  tbe  firm  had  no 
pow»  so  to  do. 

It  was  held  at  an  early  day  in  this  state 
that  where  one  of  two  persons  satMcribes 
the  partnership  name  to  a  note  as  surety 
for  a  third  person,  without  the  authority 
or  consent  of  the  other  partner,  the  latter 
is  not  bound,  and  It  lies  upon  the  plalntUf 
to  prove  the  authority  or  consent  of  the 
other  partner.  Andrews  t.  Planters*  Bank, 
7  Smedes  &  M.  192.  45  Am.  Dec.  3UU.  And 
the  rule  has  never  beoi  departed  from. 
Bloom  V.  Helm,  53  Miss.  21.  The  same  is 
true  in  Alabama,  wherein  It  is  held  tUht  one 
partner  cannot  bind  his  copartner  by  signing 
their  names  as  soretlea  in  a  note,  nor  can 
he  draw,  Indorse^  guarantee,  or  accept  In  the 
firm  name  a  note  or  blU  of  exchange  for  the 
benefit  of  a  third  person;  and  where  it 
appears  that  be  has  thus  used  the  partner- 
ship nam^  it  devolves  upon  the  party  who 
seeks  to  enforce  such  a  security  to  show 
that  the  transaction  was  sanctioned  by  the 
Inactive  partner.  Lang  t.  Waring,  17  Ala. 
14S.  And  It  may  be  said  that  tUs  la  the 
law  in  all  other  states. 


•nw  otlMr  csMs  SM  same  topla  sad  mcUob  mTUBBR  In  Dm.  Dig.  *  Am.  Dig.  K«r  No.  SeriM  *  R«p'r  iadexts 
0780-27 
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[3]  Tlie  mlt  In  this  caw  Is  not  npon  a 
piece  ot  commercial  paper;  bat  tbe  defend- 
ant Is  sought  to  be  bound  npon  a  letter, 
wrlttoi  by  Rnggles  on  behalf  of  Biggies  & 
Go.,  of  Mobile,  Ala.;  and  the  corresiwndence 
shows  that  Rnggles  &  Co.  became  the  mere 
surety  of  Adams  Bros.,  without  the  knowl- 
edge or  consent  of  Persons.  Therefore, 
prima  fade,  the  nonconsentlng  partner  is 
not  liable.  It  is  sought  to  evade  this  by 
showing,  first,  that  Oldfleld  was  Ignorant  of 
the  want  of  authority  npon  the  part  of 
Buggies  &  Go.  to  bind  the  absent  partner; 
and,  second,  that  there  was  a  considfflution 
moving  between  Adams  Bros,  and  Buggies 
&  Co^  whereby  the  latter  agreed  to  guar- 
antee the  payment  of  the  debt 

There  are  two  answers  to  the  first  con- 
trition, to  wit:  It  was  Oldfield's  duty  to 
ascertain  whether  Buggies  &  Co.  had  the 
authority  to  bind  the  individual  monbers 
of  the  firm;  and,  second,  Oldfield's  good 
faith  cannot  supply  the  want  of  power  of 
Buggies  &  Co.  to  bind  Persons. 

As  to  the  second  proposition,  it  is  suffi- 
cient to  say  that  connsel  have  not  cited  us 
to,  and  we  have  been  unable  to  find,  any 
authority  which  holds  that  it  is  sufficient  to 
bind  the  nonconsentlng  member  of  a  part- 
nership to  show  that  the  partnership,  in 
consideration  of  becoming  surety,  expected 
to  reap  some  benefit  from  the  transaction. 
It  is  unnecessary  for  us  to  go  to  the  leiM^ 
this  court  went  in  Plck^  v.  McPherson,  69 
MlBs.  216,  to  show  that  appellant  is  not  liable^ 
The  partnership  of  Bugles  &  Co.  received 
no  ben^t  whatever  from  this  transaction, 
and  becoming  the  surety  of  Adams  Bros, 
was  entirely  foreign  to  the  business  In 
which  Bugles  &  Co.  wm  engaged,  and  be- 
yond the  scope  of  the  anthority  of  Buggies, 
either  real  or  apparent,  to  bind  the  noncon- 
sentlng m^ber  of  tbe  firm. 

We  do  not  consider  it  at  all  material  to 
decide  whether  the  contract  in  this  case  is 
to  be  governed  by  the  laws  of  this  state  or 
of  Alabama*  as  tlie  law  of  both  Jurisdictions 
is  the  same. 

[4]  It  is  manifest  that  Uie  Judgment  re- 
oovereA  In  Alabama  against  Buggies  ft  Co. 
only  bound  the  Individual  member  of  the 
firm  npon  whom  service  of  process  was  had 
and  the  partnership  property  of  the  flim  In 
AlabflAna. 

Reversed  and  remanded. 


WILLIS  T.  LOWBBZ.    (No.  1S,404.) 

(Supreme  Court  of  Mlssis^ppl.   Jan.  16, 1912. 
SoggestioD  of  Error  Orermled. 
reb.  12,  1912.) 

Master  and  Servant  (|  80*)— Dxsohabob— 
Gbou  ndb — Intoxication. 

Wbere  a  person  employed  as  a  cotton 
bnjrer  bad  been  under  the  in&nence  of  intoxi- 
cating liquor  during  the  greater  part  of  three 


months,  Us  discharge  fs  justified;  and  It  is 
immaterial  that  at  the  time  of  his  disdiarge  he 
had  quit  drinking,  as  the  employer  war  under 
no  obligation  to  take  a  further  nak. 

[Bd.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  36;  Dee.  Dig.  i  30.*] 

Appeal  from  drcnlt  ODnrt.  Hinds  Connty; 
W.  A.  Hairy,  Judge. 

Action  by  J.  L.  Lowery  against  Floyd  Wil- 
lis. From  a  Judgment  for  plaintiff,  defoidant 
appeals.  Reversed  and  remanded. 

The  appellee,  who  was  the  plaintiff  In  tbe 
court  below,  brought  salt  against  the  aiq;»el- 
lant  for  a  balance  alleged  to  be  due  him  as 
salary.  From  a  Judgment  for  plalntlft,  de- 
fendant appeals.  Tbe  opinion  states  the 
tacts. 

On  the  trial  tbe  court,  over  the  objection 
of  the  defendant,  gave  the  following  Instruc- 
tion at  the  request  of  plaintiff,  to  wit:  "So.  1. 
If  the  Jury  beUeve  that  plaintiff  quit  drink- 
ing before  December  28,  1909,  and  was  not 
thereafter  Incapacitated  from  performing  his 
duties  as  cotton  bnyer  for  defOndant,  and  did 
properly  p^orm  his  duties  thereafter,  then 
the  Jury  will  find  for  the  plaintiff  in  the  full 
amount  sued  for,  wiUi  6  per  cent.  Interest 
from  March  1,  1910." 

The  court  refused  the  following  instmc- 
tion  asked  by  the  defendant,  to  wit:  "No.  1. 
^nie  court  Instructs  the  Jury  for  tbe  defend- 
ant that  If  you  believe  ^om  tho  evidence  that. 
oiAnown  to  the  defendant,  the  plaintiff  bad 
been  drunk  during  the  greater  part  of  the 
months  of  October,  November,  and  December, 
A.  0. 1809,  80  as  to  80  seriously  Interfere  with 
the  proper  discharge  of  his  duties  to  defend- 
ant, and  that  defendant  discharged  falm  as 
soon  as  he  found  out  this  &ct,  then  It  makes 
no  difference  that  at  or  about  the  time  of  the 
discharge  plaintiff  sobered  np  without  the 
knowledge  of  defendant,  still  defendant  bad 
a  right  to  dls<^rge  him,  and  the  Jury  vlll 
In  such  case  find  for  tbe  defendant*' 

W.  J.  Croom  and  PowcOl  ft  Thompson,  for 
appellant   J.  B.  Thompson,  for  appdlee. 

SMITH,  J.  Appellant  1b  a  oottcm  bnyw  at 
Jackson,  bat  maintains  an  oflloe  at  Mt  OliTe 
In  Atqpist,  1800,  appellee  was  anployed  by 
appellant  to  buy  cotton  for  blm  at  Mt.  OIIto 
at  a  salary  of  f60  per  month  for  six  montba, 
beginning  September  Ist  On  the  28th  day  of 
December  following,  appellee  luTtng  np  to 
that  time  purchased  very  little,  if  any  cotton, 
appellant  wrote  blm  the  fi^owlng  letter, 
which  was  duly  received:  "12/2S/09.  J.  H 
liowery,  Beq.,  Mt  Olive— Dear  Sir:  We  ahaU 
have  to  dlscontlnne  our  present  trrangemoit 
there  on  the  1st  January,  but  will  try  boy 
some  cotton  In  the  market  later  oa  a  com- 
mission basis  of  8  points.  Tours  truly,  Sloyd 

wmiB." 

According  to  appellant's  evidence,  the  rea- 
son why  appellee  fialled  to  purchase  any  cot- 
ton was  that  he  had  been  for  the  months  of 
October,  November,  and  December  practically 
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all  the  time  under  tbe  Influence  ot  Intoxicat- 
ing liquor  to  sucb  an  extent  as  to  Incapaci- 
tate him  for  attending  to  business.  App^lee 
admits  that  he  had  been  drunk  a  good  many 
times  daring  these  months,  but  dalms  that 
at  no  time  while  on  duty  was  he  incapable 
ot  attending  to  busloess,  and  states  that  the 
reason  he  bought  no  cotton  was  that  the  limit 
given  him  by  appellant  was  lower  than  that 
of  other  buyers. .  Appellant's  letter  discharg- 
ing appellee  was  written  a  few  days  after  he 
ascertained  the  foct  of  appellee's  use  of  in- 
toxicating liquors.  Appellee  states  that  he 
declined  to  acquiesce  in  this  discharge,  and 
so  wrote  appellant,  who  denies  having  re- 
ceived  the  letter.  Appellee  bought  some  cot- 
ton after  December  28th,  for  which  appellant 
otTered  to  pay  him  a  commission;  but  he  de- 
clined to  accept  It,  and  instituted  this  suit 
to  recover  his  wages  for  January  and  Feb- 
ruary, and  succeeded  In  obtaining  a  Judgment 
therefor. 

If  it  be  true  that  appellee  used  Intoxicating 
liquor  to  the  extent  and  for  the  length  of 
time  that  appellant  claims  he  had,  then  ap- 
pellant was  Justified  in  dlschargiug  him  when 
he  ascertained  that  fact,  and  it  makes  no 
diCFerence  that  at  the  time  of  his  discharge 
appellee  had  quit  drinking.  Appellant  was 
under  no  obligation  to  take  any  further  risk 
in  the  matter.  It  was,  therefore,  error  for 
the  court  to  grant  instruction  No.  1  for  appel- 
lee, and  to  refuse 'Instmctloa  No.  1  for  ap- 
pellant 

RevoBed  and  remanded. 


NBAL  V.  STATE.     (No.  16,043.) 

( Supreme   Court   of  MississippL     Feb,  12, 
1912.) 

CanuRAi.  Law  (f  S80*)— "EviDENcnt— Chab- 
ACTKB  ov  Accused — Pasticui.ab  Acts. 
A  witness  with  reference  to  the  character 
of  accQSed,  while  entitled  to  testify  as  to  his 
general  reputation,  was  improperly  required 
to  testify  as  to  tbe  details  of  a  number  of  in- 
dependent transactions,  fights,  etc.,  in  which 
it  was  claimed  defendant  had  been  engaged. 
'  [Ed.  Note.— For  otber  cases,  see  Criminal 
Uw,  Cent  Dig.  H  84S,  846;  Dec  Dig.  |  880.*] 

Appeal  from  Circuit  Cour^  Talobusha 
County ;   N.  A.  Taylor,  Judge. 
'  rro  be  officially  reported." 

Grant  Neal  was  convicted  of  an  offense, 
and  he  appeals.   Reversed  and  remanded. 

Creekmore  ft  Stonc^  for  apiiellant  Frank 
Johnston,  Aast  Atty.  Gen.,  tax  the  State. 

WHITFIELD,  G.  We  think  the  court 
erred  In  allowing  several  character  witnesses 
to  be  examined  with  respect,  not  to  tbe  gen- 
eral reputation  of  the  defendant,  but  minute- 
ly with  respect  to  a  number  of  lnd^>aident 
transactions,  fights,  etc.  Wigmore  on  Bvir 
deuce,  H  977  to  989,  inclusive;  Keaniey  v. 
State,  68  Miss.  223,  8  South.  292. 


There  was  considerable  conflict  in  tha  tes- 
timony on  the  merita  The  testimony  witl* 
respect  to  character  for  peace  or  violence 
showed  the  defendant  to  be  an  exceptional- 
ly good  n^ro  in  this  regard,  and  the  perscm 
assaulted  to  be  the  worst  negro  possible  in 
ttals  r^rd— -a  very  dangerous  n^o.  In  this 
state  of  the  record,  we  cannot  say  with  con- 
fidence that  no  dlffermt  result  would  have 
been  reached  If  the  very  damaging  illegal 
testimony  pointed  out  had  been  excluded,  as 
it  should  have  been. 

PER  CDBIAM.  The  above  opinion  is 
adopted  as  the  opinion  of  the  court  and  for 
the  reasons  therein  Indicated  the  case  is  ze- 
versed  and  the  cause  remanded. 


McCORKI^  V.  ILLINOIS  CENT.  R.  CO. 
(No.  15.221.) 

(Supreihe   Court  of  MlssIsslppL    Feb.  12, 
1912.) 

Appeal  and  Ebroe  <fi  S20*)— Exceptioitb— 

GiviNa  or  IirsTRUcnons. 

Where  a  reqnest  for  a  peremptory  In- 
struction was  given,  and  so  marked  and  filed 
by  the  clerk,  and  an  exception  to  the  giving 
thereof  was  taken  at  the  time,  it  became  a 
part  of  the  record,  and  was  reviewable  on  ap- 
peal, without  a  motion  for  a  new  trial,  on  a 
bill  of  exceptions  containing  the  evidence  made 
a  part  of  the  record  after  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  IMg.  |  fi2a*] 

Appeal  firom  (Srcnlt  Court  OarroU  County ; 
G.  A.  McLean,  Judge. 

Action  John  McGorkle  against  the  IIU- 
nols  Central  Ballroad  Company.  Judgment 
for  d^endant  and  plaintlfF  appeals.  Revers- 
ed and  remanded. 

This  action  was  b^un  by  the  appellant 
who  was  tbe  plaintiff  in  tbe  court  below, 
and  is  for  damages  for  injuries  alleged  to 
have  been  sustained  by  him  while  attempting 
to  debark  from  the  passenger  train  of  the 
appellee.  The  railroad  company  set  up  con- 
tributory n^ligence  of  the  plalntiCF  as  a  de- 
fense to  the  action.  There  was  a  peremp- 
tory instruction  for  the  defttidant,  and  tbe 
plaintiff  appeals. 

McClurg  ft  Conger,  for  appellant  Hayes 
ft  Longstreet  for  appdlesw 

SMITH,  J.  The  evidence  Introduced  by 
the  plaintiff  In  the  court  below  was  excluded, 
and  a  peremptory  Instructitni  was  granted, 
chaiglng*  the  Jury  to  find  for  the  defendant 
No  motion  for  a  new  trial  was  made;  bnt 
an  exception  to  the  action  of  the  court  In 
granting  this  Instruction  was  taken  at  the 
time  it  was  given,  and,  In  due  course,  i  bill 
of  exceptions,  conslsmig  of  the  stenogra- 
pher's notes,  embodying  aU  of  tbe  evidence 
was  filed. 
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What  an  Instruction  Is  marked  "Given," 
or  "Biased,"  and  filed  1^  the  clwh.  It  be- 
comes a  part  of  the  record;  and.  if  duly 
excited  to  at  the  time  It  was  glv^i  or  re- 
fnsed,  the  actUm  of  the  court  In  giving  or 
refusing  the  same  may  be  reviewed  In  the 
Supreme  Oonrt  on  appeal,  althoni^  no  mo- 
tion for  a  new  trial  was  made.  If  the  evidence 
In  the  case  Is  made  a  part  of  the  record  by 
a  bill  of  exce^tloDS,  it  wUl  be  looked  to  iQr 
the  court  In  ordor  to  determine  the  cwrect- 
nesB  of  the  lower  court's  ruling.  Formerly 
such  a  btU  of  etot^itiojtB  must  have  been 
taken  and  signed  by  the  judge  before  the 
Jury  retired  from  the  bar;  but  under  our 
present  practice  of  having  the  evidence  taken 
down  'hy  an  official  stenographer,  and  aftw- 
wards  transcribed,  this  Is  not  necessary,  but 
the  stenographer's  notes,  when  transcribed 
and  approved,  becomes  the  bill  of  exceptions, 
Barney  t.  Scherllng,  40  Miss.  320;  RaUroad 
C!o.  T.  Chastlan,  54  Miss.  503;  Bourland  v. 
Board  of  SupOTlflors,  60  Miss.  996;  Alex- 
ander V.  Flood,  77  Miss.  925,  28  South.  787. 

Under  the  evidence,  It  was  for  the  Jury 
to  say  whether  or  not  appellant  was  guUty 
(tf  contributory  negligence,  and,  consequently, 
the  pmmptoty  Instruction  ou^t  not  to  have 
been  given. 

Bevosed  and  remanded. 


HORNE  V.  McALPIN.     (No.  15,229.) 

(Supreme    Oonrt   of  Mississippi.     Feb.  12, 
1912,) 

EXECUTOSS  AVD  Aduinibtbatobs  (|  256*)— 
Gi.Ajica  —  Disallowance  —  Bevikw  —  Ap- 
psAif— RacoBO—SnmciE  NCT. 

A  decree,  ■OBtainiaK  objections  of  an  ad- 
ndnifltrator  to  the  allowance  of  claims  on  the 
ground  that  the  claims  were  not  probated  as 
required  b;  law,  will  be  affirmed,  where  the 
record  does  not  contain  the  note  or  either  of 
the  accounts  attempted  to  be  probated. 

[Ed.  Note.^For  other  cases,  see  Executors 
and  Admiidstrators,  Cent  Dig.  {  858;  Dec 
Dig.  I  256.*] 

Appeal  from  Chancery  Court,  Newton 
County;  Sam  Whitman,  Jr.,  Chancellor. 

In  the  matter  of  the  estate  of  E.  M.  Wells, 
deceased.  Decree  sustaining  objections  of 
J..  B.  McAlpln,  administrator,  to  claims  of 
F.  O.  Home,  and  claimant  appeals.  Affirmed. 

Chalmers  Alexander  and  J.  D.  Stewart, 
ftfr  appeUant  S.  A.  Wlthenvoon,  Jr.,  for 
appellee. 

SMITH,  J.  This  record  does  not  contain 
the  note  or  either  of  the  accounts  att«npted 
to  be  probated,  and  consequently  we  have  no 
means  of  determining  whether  th^  are  Buch 
claims  as  could  be  or  have  beea  l^lly  pro- 
bated. 

It  follows,  therefore,  that  the  decree  of 

the  court  below  must  be  affirmed. 


STATE  ex  reL  WAILES  t.  GROOM,  State 
Comptroller. 

(Supreme  Court  of  Florida.    la  Banc  Jan, 
6,  1912.   Headnotea  FUed  Feb.  14,  1912L) 

(ByUabiu      the  Court.) 

1.  Statbs  (I  ITS*)— CiAiHS  AoAinsT  SvAn 
— Adthobitt  to  Auoit. 

,  Section  2  of  chapter  1275,  Acts  of  1861 
(bemg  the  same  as  section  27,  p.  200,  McClel- 
lan'B  Dig.),  is  one  section  of  said  chapter  which 
Is  restricted  In  its  scope  by  the  title  of  the  act 
which  is  as  follows:  "An  act  for  the  relief 
of  sheriffs  and  other  ministerial  officers"— 
and  does  not  anthorize  the  Comptroller  to 
aodit  and  settle  a  claim  of  a  pari?  against 
the  state  which  did  not  grow  out  of  the  dis- 
charge of  official  functioas  as  a  sheriff  or  other 
ministerial  officer. 

[EU.  Note.— For  other  cases,  tee  States,  Dec. 
Dig.  S  173.*] 

2.  States  (|  173*)— Claocs  Aoainst  Stati 
— ooupisolleb. 

The  anthority  of  the  Legislature  over  the 
SQbject  of  claims  against  the  state  is  not  ab< 
dicated  by  section  6,  p.  196.  McClellan's  Dig., 
and,  when  a  party  has  petitioned  the  Legisla- 
tnre  for  payment  of  such  a  claim,  and  the  L>eg- 
Islature  enters  into  an  examination  of  the 
claim,  and  by  an  act  adjusts  the  claim  and 
fixes  the  amount  which  shall  be  paid,  and  pro- 
vides for  the  payment  thereof,  the  Comptroller 
cannot  be  compelled  by  mandamus  to  rein- 
yestigate  and  audit  the  claim  at  the  instance 
of  ttie  party  interested  In  the  daim. 

[Ed.  Note.— For  otiier  eases,  see  States.  Dec. 
Dig.  1 173.*] 

Error  to  Oircnit  Oonrt,  Leon  Coanty;  J. 
W.  Malon^  Judget 

Application  by  the  State,  on  the  relation 
of  Sydn^  I.  Walles,  for  a  writ  of  mandamus 
to  A.  C.  Groom,  State  Comptroller.  BYom  an 
order  dei^ing  the  writ,  relator  brings  error. 
Affirmed. 

The  plaintiff  lii  error,  Sydney  I.  Walles, 
on  the  10th  day 'of  October,  1910,  filed  his  pe- 
tition for  an  alternative  writ  of  mandamus 
against  A.  C.  Croom,  as  Comptroller  of  the 
state  of  Florida,  In  the  following  words  and 
figures: 

"To  Honorable  John  W.  Malone,  the  Judge 
of  the  Circuit  Court  for  the  Second  Judicial 
Circuit  of  Florida: 

"The  state  of  Florida,  cm  the  relation  of 
Sydney  I.  Walles,  brings  this  petition  against 
A.  O.  Croom,  as  the  Comptroller  of  the  state 
of  Florida,  and  thereupon  i>etltioner  show- 
eth:  That  the  Legislature  of  the  state  of 
Florida  by  an  act  approved  on  the  2d  day  of 
March,  1877,  authorized  and  empowered  the 
Governor  of  the  state  of  Florida  to  appoint 
an  agent^to  adjust  and  settle  all  claims  be- 
tween the  stete  and  the  United  States  gov- 
ernment growing  out  of  the  war  with  the 
Seminole  Indians  in  the  years  1856  and 
1857,  as  well  as  other  claims  that  may  exist 
between  the  two  governments.  That  by  an- 
other act  of  the  Legislatnre  of  the  state  ot 
E^orida,  approved  on  the  11th  day  of  March, 
1879  (Laws  1879,  c.  8113),  the  GoTomor  of 
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tbe  state  of  Florida  was  'authorized  and  on- 
powered  to  appoint  a  commlsaloner  with 
power  to  proceed  to  WaBhlngton  and  adjust 
the  dalms  of  the  state  of  Florida  asainat 
the  United  States.'  A  copy  of  the  said  act 
of  the  L^ldature  of  the  state  of  Florida 
approved  March  2,  1877,  and  of  section  0 
of  said  act  of  the  Legislature  approved 
March  11,  187&,  are  set  out  at  large  In  the 
exhibit  to  this  petition  attached  and  called 
'Statement  of  Account,*  which  said  'State- 
ment of  Accoanlf  la  made  part  of  this  petl- 
tUm  the  same  as  If  fully  set  out  herein. 

"That,  under  and  by  virtue  of  the  afore- 
said laws  of  the  state  of  Florida,  George  F. 
Drew,  who  was  then  the  Governor  of  the 
state  of  Florida,  on  the  16th  day  of  July, 
1879,  constituted  and  appointed  Sydney  I. 
Walles  'agent  for  the  state  of  Florida  to  rep- 
resent the  said  state  of  Florida  before  the 
department  of  the  general  government  at 
Washington  <dty,  and  to  ask,  demand,  and 
receive  of  the  government  of  the  United 
States  any  and  all  sums  of  money  due  the 
state  of  Florida  for  expenses  Incurred  by 
said  state  on  acconnt  of  Indian  hostilities  in 
said  state  from  the  year  1849  to  the  year 

1856,  inclusive,'  and  for  the  work  to  be  done 
and  services  to  be  performed  by  said  Sydney 
I.  Walles,  under  his  appointment  as  agent 
for  the  state  of  Florida,  he  was  to  receive 
•as  compensation  for  pwformlng  the  above 
work  fifteen  per  cent  of  all  sums  collected 
from  the  general  government  upon  such  In- 
dian war  claims,  and  to  defray  all  expenses 
incurred  in  the  prosecution  of  the  same.* 
That  under  and  by  virtue  of  a  re^lutlon 
passed  by  €k>vemor  George  F.  Drew  and  bis 
cabinet  on  the  9th  day  of  August,  1879,  the 
foregoing  appointment  was  amended  so  as 
to  Include  in  the  said  appointment  the  year 

1857.  A  copy  of  both  the  said  appointment 
and  the  said  resolution  of  the  Governor  and 
his  Cabinet  are  set  out  at  large  in  the  ex- 
hibit to  this  petition  attached  and  called, 
'Statemrat  of  Account,'  which  said  'State- 
ment of  Account'  Is  made  part  of  this  peti- 
tion the  same  as  if  fully  set  out  herein.  And 
from  the  said  year  1879  to  the  year  1901 
every  Governor  of  the  state  of  Florida  recog- 
nized, acquiesced  In,  and  Indorsed  the  ap- 
pointment of  petitioner  as  such  agent  for 
the  state  of  Morlda  to  perform  the  services 
hereinbefore  mentioned,  and  no  question  as 
to  the  right  or  authority  of  petitioner  to  so 
represent  said  state  of  Florida  and  to  per- 
form the  services  before  motioned  was 
raised  during  the  period  of  time  before  men- 
tioned. And  from  time  to  time  during  the 
period  of  time  from  1879  to  1901  petitioner 
made  r^orts  to  the  different  Governors  of 
Florida  touching  and  concerning  the  matters 
intrusted  to  him  as  said  agent  for  said  state 
of  Florida,  setting  out  In  his  said  reports  to 
the  said  Governors  what  had  been  done  with 
said  matters  so  intrusted  to  him. 

"That  said  Sydney  I.  Walles  accepted  the 
aforesaUl  aitpotntnumt  as  'Agent  for  the 


State  of  Florida,'  and,  immediately  aftw 
having  received  the  said  appolntmoit,  he  be- 
gan work  thereunder,  and  he  employed  a 
force  of  clerks  and  other  assistants,  and  he 
devoted  blms^  assiduously  to  the  said  work, 
and  he  finally  succeeded  in  having  the  claims 
or  accounts  between  the  state  ot  Florida  and 
the  general  government  of  the  United  States 
on  account  of  the  said  Indian  hostilities  in 
said  state  of  Florida  from  the  year  1849  to 
the  year  1867,  inclusive,  duly  audited,  deter- 
mined and  settled  by  the  treasury  depart- 
ment of  the  United  States  government  under 
the  date  of  December  16,  1880,  as  ia  fully 
shown  by  Executive  Document  No.  68,  Fif- 
ty-First Congresfi,  House  of  Sepreeentatlvee, 
First  Session,  a  copy  of  which  said  Executive 
Document  No.  68  Is  set  out  at  large  in  the 
exhibit  to  this  petition  attached,  and  called, 
'Statement  of  Account,*  which  said  'State- 
ment  of  Account'  Is  made  part  of  this  peti- 
tion the  same  as  if  fully  set  out  herein. 
That,  when  petitioner  had  succeeded  In  hav- 
ing the  said  claims  or  accounts  between  the 
state  of  Florida  and  the  general  government 
of  the  United  Statw  on  account  of  Indian 
hostilities  in  said  state  of  Florida  from  the 
year  1848  to  the  year  18&7,  Inclusive,  deter- 
mined and  settied,  he  had  done  all  that  he 
had  contracted  to  do,  or  that  he  could  do  or 
perform  under  his  said  appointment  as  agent 
for  the  state  of  Florida,  and  there  remained 
nothing  further  that  he  oould  do  or  perform 
under  the  said  appolntqioit  as  agent  for  the 
state  of  Florida,  and  that  the  only  thing  that 
remained  to  be  done  after  he  had  succeeded 
In  getting  audited,  determined,  and  settled 
the  aforesaid  claims  or  accounts  betweoi  the 
state  of  Florida  and  the  general  govemmoit 
of  the  United  States  was  the  passage  of  a 
bin  by  the  Congress  of  the  general  govern- 
ment of  the  United  States  making  an  appro- 
priation to  pay  to  the  state  of  Florida  the 
money  found  to  be  due  said  state  under  the 
said  audited,  determined,  and  settled  acconnt 
aforesaid.  Yet,  though  p^tioner  bad  done 
everything  that  he  had  contracted  or  been 
appointed  to  do,  he  remained  in  the  city  of 
Washington,  giving  to  the  Florida  delega- 
tion In  Congress  the  benefit  of  his  long  expe- 
rience in  matters  of  legislation  wltli  refer- 
ence to  the  presentation  of  like  matters  to 
committees  of  Congress,  the  drafting  of  bills 
and  appropriate  amendmoits  and  other  like 
matters,  looking  to  the  final  passage  of  ap- 
propriate legislation  carrying  into  effect  the 
statement  of  account  made  by  the  Secretary 
of  the  Treasury,  and  the  appropriation  of 
the  necessary  funds  to  pay  the  state  of  Flor- 
ida the  large  amount  of  money  found  to  be 
due  said  state,  and,  on  account  of  peUUcmer's 
wide  acquaintance  with  R^resentatives  and 
Senators  In  Congress,  his  said  services  so 
rendered  were  very  valuable  to  the  said  Flor- 
ida del^tkni  In  Oragresa  In  the  manner  so 
stated. 

"That  the  Oongress  of  the  United  States 
accepted  the  determined,  audited,  and  settled 


Digitized  by  Google 


422 


87  SODTUERN  RBPOBTEB 


(FU. 


acconnta  between  the  tanend  goTemmeot  of 
the  United  States  and  tbe  state  of  VIorldA 
on  wsoonnt  of  Indian  boMUltlas  In  said  state 
of  Florida,  from  the  ywr  1849  to  the  year 
iSSI,  indnslTe,  as  stated  V  the  Treasnzy 
Department  of  the  United  States  In  ExeeOf 
tire  Dociunfflit  No.  <^  which  said  detocmln- 
ed,  andited,  and  setltod  accoante  wrae  pn>- 
enred  through  the  persererance,  labor,  and 
sklU  ot  petitioner,  and  bj  an  Act  of  OnigresB 
of  May  27,  1002«  tbe  Treasury  Department 
of  the  United  States  was  authorised  to  se^ 
tie  the  mntnal  account  heretofore  stated  be- 
tween the  United  States  and  Uie  state  of 
riorlda  under  the  authority  of  an  act  of 
Congress  according  to  the  mode  of  settUng 
the  same  found  near  tbe  footnote  at  the 
third  page  of  the  letter  of  the  Secretary  (of 
tbe  Treasury)  submitting  bis  r^rt  dated 
Decsober  16,  1888,  published  as  ExecntlTe 
Document  Ktf.  68,  FUty-Flrst  Gcmgress,  First 
Session  by  contlnubv  the  computation  of 
Interest  to  the  date  of  settlenient  and  ascer- 
taintaig  tbe  balance  due  tbe  said  state.  And 
the  state  of  Florida  received  by  virtue  of  the 
aforesaid  act  of  Oongress  tbe  sum  of  one 
million  elgbty-nine  thousand  one  hundred 
and  fifty-eight  dfrilars  and  slzty-slx  cento 
(tl,088,lSGC66)  In  cash  and  ta  securities  of 
the  state  held  by  the  genezal  goremment  of 
the  United  States  on  account  of  said  Indian 
hostiUtles  in  aald  state  of  Florida  ftom  tbe 
year  1849  to  the  year  1867,  Induslve:  And 
thereupcm,  and  became  of  tbe  receipt  by  the 
state  of  Florida  of  the  said  sum  of  $1,068,- 
158.66  from  the  general  government  of  the 
United  States  on  account  of  Indian  taostUl- 
tles  In  the  state  of  S^rlda  from  the  year 
1848  to  the  year  1867,  Inclusive,  the  state  of 
Florida  became  Indebted  to  petitions  In  the 
sum  of  $168378.80,  which  Is  16  per  cent  of 
the  sum  so  reotfved  by  tbe  state  of  Florida 
as  aforesaid. 

"Ibat  although  the  state  of  Florida  has 
received  from  tbe  general  goTenunent  of  the 
United  States  tbe  said  sum  of  $l,069,lfi&66 
tm  account  of  Indian  bostUltlea  In  said  state 
of  Blorlda  from  tbe  year  A.  D.  IStf  to  the 
year  1867,  Indiulve^  the  receipt  of  whldi 
said  sum  of  numey  was  procured  petition- 
er In  gettliv  the  claims  or  accounte  betwem 
the  state  of  Florida  and  the  general  govern- 
ment at  the  United  States  on  account  of  said 
Indian  hostiUtles  duly  audited,  determined* 
and  settled  by  the  Treasury  Department  of 
the  United  States,  petitioner  has  not  recdved 
or  beoi  paid  16  per  cent,  of  the  said  sum  of 
mmey  so  received  by  tbe  state  of  Florida 
from  tbe  general  government  of  Uie  United 
States  on  account  of  the  Indian  bostllitlea 
in  said  state  of  Florida  from  the  year  1848 
to  the  year  1857,  ludoslve,  nor  any  other 
sum  or  sums  of  money  tor  or  on  account 
thereof,  and  there  now  ranalns  due  and  un- 
paid to  petitioner  by  tbe  state  of  Florida  the 
sum  of  $163,373.80,  which  Is  16  per  ceot  of 
the  said  sum  of  money  so  received  by  the 
state  of  Florida  from  tbe  general  govwnmsDt 


of  the  United  States  on  account  of  ImUan 
hostilities  in  the  state  of  Florida  from  the 
year  184B  to  tbe  year  1857,  induslv^  with 
Interest  timeon  at  tbe  legal  rate  from  tbe 
19th  day  of  Deconber,  1802. 

'rrhat  m  tibe  14th  daj  ot  Septonber,  1910, 
petitkmer  duly  made  out  his  acanmt  Malnst 
the  state  of  Florida  tor  the  money  due  to 
bim  for  his  services  as  agrait  for  the  state 
of  Florida  under  his  appc^tmffiit  as  agoit 
for  the  state  of  Florida  in  having  audited, 
determined,  and  settled  the  dalms  or  ac- 
counts betweoi  the  state  of  Florida  and  tbe 
general  government  of  tbe  United  States  on 
account  of  Indian  hostilities  in  tbe  said 
state  of  Florida  from  the  year  1849  to  tbe 
year  18S7t  Inclusive,  and  he^  In  person,  pre- 
srated  bis  said  account  against  tbe  said 
state  of  Florida  for  his  services  as  af&reeald 
to  A.  C  Ccoom,  who  Is,  ai^  was  on  that 
date,  the  Ounptroller  of  tbe  state  of  Florida, 
and  he  requested  the  said  Comptroller  of  the 
state  of  Florida  to  ezandne,  audit,  and  set- 
tle his  said  account  against  the  state  of  Floi^ 
Ida,  but  the  said  (3omptroUa  refused  to  re- 
ceive said  account  of  petltlcmer,  and  the  said 
CiomptroUer  refused  to  examlni^  audit,  and 
settle  petitioner's  said  account,  althou^ 
be,  the  said  Comptroller,  Is  required  to  do  so 
by  the  laws  of  the  state  of  Florida.  That  a 
copy  of  tbe  account  made  out  and  present- 
ed to  tbe  Comptroller  on  the  14th  day  of 
September,  191p.  with  all  tbe  ezhlblta  there- 
to appended  and  which  were  tb«eto  appraid- 
ed  at  the  time  of  sudi  presentation  and  de- 
mand, Is  attached  to  this  petition,  and  mark- 
ed *Statemeat  of  Account,*  and  is,  with  all 
acblbito  thereto  appended,  made  part  of  this 
petition. 

"By  means  whereof,  and  <m  account  of  the 
refusal  of  the  said  A.  a  Oroom  as  the  Comp- 
troller' of  the  state  of  Florida  to  «camlnp, 
audit,  and  settle  tbe  claim  and  account  of 
petitioner  against  the  state  of  Florida,  pe- 
titioner Is  denied  bis  right  under  the  laws 
of  tbe  state  of  Florida  to  have  bis  said  claim 
against  tbe  stato  at  Florida  examined,  au- 
dited, and  settled,  and  Is  thereby  prevented 
from  receiving  bis  Just  compensatkm  for  bis 
services  so  rendered  as  aforesaid,  to  which 
compensation  he  Is  justly  entitled. 

."Wherefore  petltlonw  prays  that  a  writ 
of  mandamus  may  issue,  directed  to  said  A 
C.  C!room  as  tbe  Comptroller  of  tbe  state  of 
Florida,  commanding  blm  forthwith  to  ex- 
amine, audit,  and  settle  the  said  claim  and 
account  of  petitioner  so  arising  under  the 
laws  of  the  state  of  Florida  as  by  statute  In 
such  case  It  Is  made  and  provided,  and  that 
such  further  order  may  be  made  In  tbe 
premises  as  Justice  may  require. 

"Clark  &  Fielding, 
"Attorneys  for  Petitions. 

"State  of  Florida,  County  of  Duval. 

"Personally  ai^wared  before  the  under- 
signed authority,  Sydn^  I.  WaUes,  who, 
being  duly  sworn,  says  that  he  is  the  relator 
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Id  the  aboTe  and  foregoing  petition  for  man- 
damus, that  he  la  acqaaluted  with  the  con- 
tents of  Bald  petition  and  with  all  the  mat- 
ters and  things  therein  set  forth  and  alleged, 
and  that  snch  things  and  matters  are  of  bla 
own  knowledge  true  as  therein  set  forth. 

"Sydney  Z.  Walles. 
"Sworn  to  and  snbscrlbed  before  me  this 
the  21st  ^  of  September,  A.  D.  1910. 

"Alexander  Ray, 
"Notary  Public  State  of  Florida  at  Large. 
"My  Commission  Expires  Feb.  6th,  1913. 

"[Notarial  SeaL]" 

To  this  petition  Is  appended  as  a  part 
thereof  a  statement  of  account  which  bs  in 
accoidanoe  wltli  the  statement  of  the  peti- 
tion, and  an  affidavit  of  Walles  setting  fbrtli 
the  services  rendered  by  him. 

The  following  Exhibits,  A,  B,  and  O,  are 
attached  to  the  petition  aa  parts  of  it: 

Exhibit  A 

"Cbapter  S030— (No.  6^. 

"An  act  to  provide  for  Hie  settlanent  of 
claims  between  the  state  of  Florida  and 

the  United  States. 

"The  people  of  the  state  of  Slorlda,  nvro' 
seated  in  the  Senate  and  Asaemhly  do  enact 
as  follows: 

"Section  1.  That  the  Governor  Is  hereby 
anthorlsed  and  mnpowered  to  appoint  an 
agent  to  adjust  and  settle  all  claims  betwem 
the  state  and  the  United  States  govenmioitt 
growing  oat  oi  the. war  with  the  Seminole 
Indians  in  the  years  1866  and  1867,  as  well 
as  other  claims  that  may  exist  between  the 
two  governments. 

"Sec.  2.  The  e^enses  of  such  agent  shall 
be  paid  out  of  the  amount  approjirlated  tor 
contingent  expenses  of  tbe  stat^  and  shall 
not  ezceed  the  sum  of  eight  hundred  dollars. 

"Sec  8.  Snch  agent  shall  report  to  the 
Legislature  at  Its  next  regular  session. 

"Approved  March  2.  1877." 

Exhibit  B. 
*X!hapter  811&— (No.  15). 

"An  act  to  provide  for  the  examination  and 
settlement  of  claims  against  the  state  of 
Florida  for  services  rendered  during  the 
last  Sonlnole  Indian  war,  and  for  the 
settlement  of  claims  of  the  state  of  Flori- 
da against  the  United  States. 
"The  people  of  the  state  of  Florida  repre- 
sented In  Senate  and  Assembly,  do  enact  as 
foUows:   •   •  • 

"Sec:  5.  That  the  Governor  Is  hereby  au- 
thorized and  empowered  to  appoint  a  com- 
missioner with  power  to  proceed  to  Washing- 
ton and  to  adjust  the  claims  of  the  state  of 
Florida  against  the  United  States;  and  the 
moneys  paid  by  the.  United  States,  or  so 
much  thereof  as  may  be  necessary  for  that 
purpose,  shall  be  and  are  hereby  appropriat- 
ed for  tbe  payment  of  the  certificate  issued 
as  aforesaid,  and  to  defray  the  expenses  of 
the  said  board  of  commissioners;  and  the 


sum  of  two  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  from  any  mon- 
eys in  the  state  treasury  not  otherwise  ap- 
propriated. Is  hereby  appropriated  to  defray 
the  expenses  of  said  commissioner  to  Wash- 
ington, and  the  incidental  expenses  of  tbe 
said  commission.*' 

Bxblbit  a 
"Contract  with  Governor  Drew. 
"State  at  Florida,  Executive  Department. 

"Know  all  men  by  these  inreeents,  that  I, 
George  F.  Drew,  Governor  of  the  state  of 
Florida,  reposing  eq)ecial  trust  and  confi- 
dence In  tbe  ability,  fidelity  and  prudence  of 
Sydn^  I.  Walles,  do  herein  constitute  and 
appoint  Oie  sold  Sydn^  I.  Walles  agent  for 
the  state  of  Florida  to  leineaent  the  said 
state  of  Florida  btfore  Uie  dqwrtment  ot 
the  gmeral  govwnmoit  at  Washington  dty, 
and  to  ask,  donand  and  receive  of  the  gov- 
emmoit  of  the  United  States  any  and  all 
sums  of  money  due  the  said  state  ctf  Florida 
for  expenses  incurred  by  said  stjito  on  ac- 
count of  Indian  hostilities  in  said  state  from 
the  year       to  the  year  1860  Incluslva 

"The  said  Walles  to  receive  as  compensa- 
tion for  performing  the  above  work,  fifteen 
per  cent  of  all  sums  collected  from  the  gen- 
eral govenunent  upon  sndi  Indian  war 
claims  and  to  defray  all  expenses  Incurred 
in  the  prosecntlim  of  the  same. 

"In  testimony  who^eof  I  have  bereonto  set 
my  hand  and  caused  the  Great  Seal  of  the 
Bteto  to  be  attached  tlUs  sixteenth  day  of 
July,  A  D.  1879. 

"[Signed]  George  T.  Drew, 

"Goremor.  [SeaL] 
"By  Attest:  W.  D.  Bloxham,  Sect  State." 

Other  exhibits  are  attached,  being  copies 
of  documraits  and  proceedings  In  the  Treasu- 
ry Department  of  the  United  States  relating 
to  the  Investigation  and  settlement  between 
the  state  of  Florida  and  the  United  States 
government  of  claims  of  the  state  against  the 
govfflnmfflit  of  the  United  States  growing  out 
of  the  Indian  wars  in  Florida  In  the  years 
18S6  and  1857.  There  are  also  attached  to 
the  petition  a  letter  from  Governor  Perry, 
and  one  from  Governor  Fleming,  wUcb  are 
as  follows: 

Exhibit  R 

Letter  of  Governor  Perry. 
"Walles'  Commission. 
"State  at  E^orlda,  Executive  Offlce. 

"Tallahassee,  August  28th,  1888. 
"Hon.  William  C.  Endlcott,  Secretary  of 
War,  Washington,  D.  C. 
"Sir:  Under  date  of  July  16th,  1879, 
George  F.  Drew,  then  Governor  of  the  state 
of  Florida,  issued  a  commission  to  S.  I, 
Walles,  of  Washington  city,  in  the  follow- 
ing form:  'Know  all  men  by  these  presents 
that  I,  George  F.  Drew,  Governor  of  the 
state  of  Florida  reposing  especial  trust  and 
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confldeace  In  tbe  abilUr*  fideUty  and  pra- 
dmc»  of  Bydnor  I.  Walles,  do  luneby  oonstl- 
tnte  and  appoint  the  aald  Sydn^  L  Walloi. 
agent  for  tfie  state  of  Florida,  before  tbe 
departotraits  at  Washington  ^ty,  and  to  ask 
and  demand  and  receive  of  the  goTemment 
of  the  United  States  any  and  all  snms  of 
money  doe  the  said  state  of  Slorlda  tor  ex- 
poises  incurred  by  said  state  on  acoonnt  of 
Indian  faostUiUee  In  said  state  from  the 
year  1849  to  the  year  1856  IndnalTek 

"The  said  Walles  to  receive  as  compensa- 
tion tov  performing  the  above  work  fifteen 
per  cent  of  the  sums  collected  from  tbe 
goiaial  goTOTkment  upon  such  Indian  vrar 
daims  and  to  defimy  all  expaises  incurred 
in  the  prosecntlon  of  tbe  same. 

"In  testimony  wbereof,  I  have  h^ennto 
set  my  hand  and  caused  the  Great  Seal  of 
the  state  of  Florida  to  be  attached,  this  16th 
day  of  July,  A.  D.  1879. 

"George  F.  Drew,  Governor.  [Seal.] 
"Attest:  W.  D.  Bloxbam,  Sec  State. 

"I  hw^y  certify  that  said  appointment  or 
commission  baa  not  been  revoked  or  cancel- 
ed, and  I  would  therefore  request  you  to  al- 
low the  said  Walles  access  to  whatever  pa- 
pen  in  yonr  department  It  may  be  necessary 
for  tdm  to  examine  and  to  give  hbn  pennls- 
slon  to  file  snch  papers  as  may  be  needful 
and  proper  In  the  settlement  of  said  claims. 

"In  testimony  wiiereof  I  have  hbrennto  set 
my  hand  and  caused  the  Great  Seal  of  the 
state  of  Florida  to  be  hereunto  affixed.  Done 
at  the  capitol,  this  the  28th  day  of  August, 
A.  D.  1888.      [Signed]    R  A.  Perry, 

"Governor.  [SealJ 
"By  the  Governor.  Attest: 

"John  U  CnwtoTi,  Sec.  States** 

Exhibit  F. 
Letter  of  Governor  Fleming. 
"State  of  Florida,  Executive  Office. 

"Tallahassee,  March  28,  1899. 
"Hon.  William  Wlndom,  Sec.  of  the  Treas- 
ury, Washington,  D.  C. 
"Sir:  By  the  6th  section  of  the  deficien- 
cy bill,  approved  March  2nd,  1889,  provision 
is  made  for  the  examination  by  the  Treas- 
ury Department  of  the  claim  of  the  state 
of  Florida,  as  reported  In  tbe  letter  of  the 
Secretary  of  War,  dated  May  22,  1882,  and 
a  report  thereon  to  the  next  regular  session 
of  Congress,  and  in  connection  therewith  a 
report  of  the  amount  of  all  claims  In  favor 
of  the  general  government  against  the  state 
of  Florida,  and  the  statement  of  an  account 
between  the  general  government  and  said 
state. 

"As  in  that  examination  evidence  may  be 
required,  and,  possibly,  some  now  In  the 
files  of  this  state,  I  hereby  respectfully  re- 
quest  that  permission  be  given  Mr.  S.  I. 
Walles,  the  agent  of  tbis  state  upon  this 
claim,  to  file  such  papers  and  evidence  as 
may  be  necessary,  and  to  do  all  other  nec- 


essary acts  reonlzed,  hj  joax  department;  ot 
this  state  in  said  ffyflmiw  •  t^^w, 

"Hoping  that  it  may  snit  your  coavanieDce 
to  entev  np<m  this  examination  at  an  early 
day,  I  remain, 
"BeapectfnUy  your  obedient  servant, 
"[Blgnedl  Francis  P.  Fleming, 

"Governor  of  Florida.** 

A  letter  from  petitioner  to  Governor  Flem- 
ing and  one  to  Governor  Mitchell  are  also 
attached  to  the  petition,  setting  forth  what 
had  been  done  before  the  departments  and 
Congress*  In  regard  to  the  claims  of  the  state. 

The  following  statutes  of  the  state  of  Flor- 
ida and  extracts  from  the  legislative  Jouf- 
nals  are  also  Involved  In  the  consideration  of 
this  case: 

"Chapter  1275— (No.  18). 

"An  act  for  the  reUef  of  sbwlfb  and  other 
ministerial  officers  of  tbe  oonrt. 

"Sectionl.  Be  It  enacted  by  the  Saute  and 
House  of  Bepresoitatlves  of  tbe  state  of 
Florida  In  Goieral  Assembly  convened,  that 
the  Comptroller  of  Public  Accounts  be  and  he 
Is  hereby  authorized  to  credit  shorlfb  and 
other  ministerial  officers  of  the  court  against 
whom  charges  for  the  noncoUecUon  of  fines 
or  forfeitures  has  hitherto  or  may  bereaf^^ 
er  be  made,  upon  the  catlflcate  of  the  Judge 
of  the  circuit  court  under  seal  of  the  county 
In  which  said  sheriff  or  other  ministerial  of- 
ficer may  reside,  tbat  the  party  or  parties 
upon  whom  said  fines  were  or  are  Imposed, 
or  against  whom  said  forfeitures  are  render* 
ed,  were  and  are  totally  insolvent 

"Sec  2.  Be  It  further  enacted,  that  any 
citizen  shall  have  the  right  to  appeal  from 
the  decision  of  the  Comptroller  to  a  circuit 
court  judge  at  chambers  or  in  term  time, 
and  said  court  after  notice  to  the  Comptrol- 
ler and  full  hearing  on  the  evidence,  shall 
give  such  decree  as  equity  and  Justice  de- 
mands, and  the  said  Comptroller  shall  issue 
his  warrant  on  said  decree. 

"Passed  the  House  of  Representatives  De- 
cember 7,  1861.  Passed  the  Senate  Dec.  12, 
1861.  Approved  the  Governor  December 
14,  1861." 

"Tallahassee,  Florida,  April  IS,  1903. 

"To  the  Honorable  Members  of  the  S«iate  of 
the  State  of  Florida.  Gentlemen : 
"Your  petltlonera,  S.  I.  Walles  and  Mrs.  L. 
G.  Beard  (for  the  estate  of  W.  K.  Beard), 
beg  leave  to  present  this  their  petition  to 
your  honorable  body  for  such  relief  as  they 
aro  entitled  to  receive  under  the  8.  I.  Walles 
contract  for  commissions  dud  on  the  money 
recently  paid  by  the  United  States  to  the 
state  of  Florida  In  the  setUement  of  the 
Indian  war  claims  of  this  state;  and  they 
respectfully  ask  that  payment  for  services 
rendered  In  tbe  interest  of  said  claim  may  be 
authorized  by  bUl  or  otherwise.  Attached 
to  this  petition  Is  a  statement  of  &cts  show- 
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tug  work  done  and  moniefl  expended  as  pro- 
vided for  In  said  oontract,  tlie  original  of 
which  will  be  submitted  to  any  committee 
to  wlildi  you  lionotable  body  refers  this  pe- 
tition. 

"And  yonr  petitioners  will  ever  vny, 
"Wanes  ft  Beard,  By  &  a  WaUes." 

"Chapter  5S34  (No.  229)  Acts  of  1903. 
"An  act  for  the  reU^  of  S.  I.  Walles  and  the 
estate  of  W.  K.  Beard,  deceased,  and  in 
fnll  settlement  of  any  claims  which  the 
said  S.  I.  Wailes  and  the  estate  of  W.  K. 
Beard,  deceased,  may  have  against  the 
state  of  Slorlda. 

"Whereas,  8.  I.  Wallea  and  L.  O.  Beard, 
representing  the  estate  of  W.  K.  Beard,  de- 
ceased, daim  Oat  the  state  of  Florida  ts 
Indebted  to  tbem  In  a  la^  sum  of  money 
for  serviceB  rendered  by  the  said  8.  L  Wallea 
and  the  said  W.  K.  Beard  In  securing  the 
eettlesient  ot  the  claim  of  the  state  of  Flori- 
da against  the  United  States  for  expenses 
incurred  In  suiq^resslng  Indian  hostilities  in 
the  years  1849  and  1667,  indnsiTe,  and, 

**Whraea8,  attex  full  inveBtlgation  we  find 
the  sum  of  twukty-flve  thousand  dollars  (|>25,- 
000.00),  is  foil  and  just  compensation  for  any 
and  all  services  which  may  have  been  render- 
ed to  the  state  of  Florida  by  the  said  S.  I. 
Wailes  and  W.  K.  Beard*  deceased,  therefore, 

"Be  it  enacted  1^  the  Legislature  of  the 
state  of  Florida; 

"Section  1.  That  the  Comptroller  be  and  he 
is  her^y  directed  to  draw  two  warrants 
npoD  the  Treasurer,  payable  out  ot  the  In* 
dian  war  claims  fund  now  in  his  hands,  in 
full  and  final  settlement  of  any  and  all 
claims  whidi  the  said  8.  I.  Wailes  and  the 
said  1*.  G.  Beard,  representing  the  estate  of 
W.  K.  Beard,  deceased,  may  have  against 
the  state  of  Florida.  The  said  two  warrants 
aggregating  the  sum  of  twenty-five  thousand 
dollars  (925,OOaO0).  and  that  the  Treasurer 
be  and  he  is  hereby  directed  to  pay  the 
same;  one  of  said  warrants  shall  be  made  to 
8.  I.  Wailes,  and  one  to  Mrs.  Ll  O.  Beard, 
r^reeenting  tiie  estate  of  W.  K.  Beard,  de- 
ceased, for  such  sums,  respectively,  as  may 
be  determined  between  them  by  agreement, 
arbitration,  llt^atlon  or  otherwise.  The  said 
warrants  shall  be  delivered  to  S.  I.  Wailes 
and  Mrs.  L.  O.  Beard  upon  the  presentation 
of  receipts  in  full  against  the  state  of  Flori- 
da, from  8.  I.  Wailes.  W.  E.  Wailes  and  the 
l^al  repreeentatlTeB  of  the  estate  of  W.  K. 
Beard. 

"Sea  2.  This  act  shall  take  ^ect  immedi- 
ately npoa  its  approral  by  the  Govonor.  or 
upon  its  becoming  law  without  liis  approval. 

"Approved  June  IB,  1903." 

This  petition  was  presented  to  the  Judge 
of  the  Second  Judicial  circuit,  and  the  ap- 
plication for  the  altwnatlTe  writ  was  denied. 
From  this  Jndgmoit  a  writ  of  error  was  sued 
oat 


Clark  ft  Fielding,  for  plaintiff  In  error. 
Park  Trammell.  Atty.  Gen.,  for  defendant  in 
error. 

PEB  CUBIAH.  The  contentitm  here  is 
that  sectifm  2  of  diapter  1275  of  the  Acts  of 
1861  (being  the  same  as  section  27,  p.  200. 
HcGlellan'B  Digest),  and  sections  1  and  2  of 
the  act  of  1848  (Laws  1847-48,  c  14Q),  em- 
braced in  sections  6,  7,  p.  190,  of  McCldlan*a 
Digest,  woe  In  force  at  the  time  that  Gov- 
ernor Drew  made  his  alleged  contract  with 
plaintiff  in  error ;  that  they  became  a  part  of 
his  contract,  "and  that,  under  section  37  of 
McOIellan's  Digest,  he  has  a  remedy  by 
which,  if  the  Comptroller  does  not  examine, 
audit,  and  settle  his  account  satisfactorily, 
he  may  go  Into  court  and  have  such  decree 
«B  equity  and  justice  demands." 

[1]  It  will  be  observed,  however,  that  the 
title  of  chapter  12TC  Is  a  restrictive  one^  It 
U  entitled  "An  act  for  the  relief  of  sheriffs 
and  other  ministerial  officers."  The  first  sec- 
tion authorizes  the  Comptroller  to  credit 
sheriffs  and  other  ministerial  officers  with 
certain  uncollected  fines  and  forfeitures,  and 
the  second  section  gives  any  citizen  a  right 
of  appeal  from  the  decision  of  the  T^omptrol- 
ler  to  a  circuit  Judge  who  Is  empowered  to 
hear  evidence  and  give  such  decree  as  equity 
and  justice  demands,  and  the  Comptroller  is 
required  to  issue  bis  vrarrant  on  said  decree. 
To  bring  the  second  section  vrithin  the  pur- 
view of  the  titie.  and  thus  get  at  the  inten- 
tion of  the  Legislature,  we  think  that  the 
said  section  cannot  be  held  to  Include  any 
other  dtlzen  than  those  mentioned  in  said 
titie  and  in  said  first  section,  and  said  act 
has  no  reference  to  such  a  claim  as  that  of 
plaintiff  in  error.  Moreover  this  act  was 
adopted  before  the  Constitution  of  1868  was 
adopted.  In  this  Constitution  the  dnties  and 
powers  of  the  Comptroller  are  not  so  ex- 
tended as  they  were  In  the  laws  existing 
previous  thweto  as  to  settling  claims  and 
drawing  his  warrants  therefor.  See  section 
16,  art  S,  and  section  4,  art.  8,  Constitution 
of  1868.  We  therefore  are  unable  to  give  to 
section  2,  chapter  1276,  the  application  which 
the  plaintiff  In  error  contends  for. 

[I]  The  other  statute  law  referred  to,  viz.,. 
section  6,  p.  196,  McCIellan's  (Digest,  when 
narrowed  down  by  the  application  to  It  of 
the  constitutional  provisions  we  have  refer- 
red to,  at  most  makes  it  the  duty  of  the 
Comptroller  to  audit  claims  and  accounts 
against  the  state.  But  this  statute,  so  far 
as  we  are  informed,  does  not  abdicate  the, 
general  Jurisdiction  and  authority  of  the 
Legislature  over  the  question  of  claims 
against  the  state.  It  appears  from  the  Sen- 
ate Journal  of  the  session  of  the  Legislature 
of  1903  (p.  48)  that  the  petition  of  Wailes 
and  Beard  which  Is  copied  In  the  statement 
was  Introduced  In  the  Senate  by  Mr.  G.  Grill, 
Senator  from  the  Twenty-Sixth  district  The 
journal  shows  that,  when  said  petition  wa» 
presented,  it  was  rtferred  to  a  committee; 
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that  the  committee  beard  the  testimony  of 
Walles  and  othw,  and  went  Into  an  exten- 
slTft  Investigation  of  this  dalm;  that  It  is 
the  same  claim  as  the  one  b^ore  ns;  that 
there  were  majority  and  minority  r^rts 
upcm  it  The  Jonmal  of  the  House  of  Bep- 
res^tatlTes  shows  slmUar  proceedings.  The 
result,  whether  oQultable  and  Just  is  not 
for  us  to  Judge,  was  the  pass^  of  dinpter 
6334,  lAWB  1903,  wblch  Is  copied  In  the  fore- 
going statement  The  preamble  alleges  there 
was  a  full  investigation,  and  fixes  what  is 
alleged  to  be  Just  compensation,  and  directs 
the  Comptroller  to  draw  two  warrants  upon 
the  Treasurer  In  full  and  final  settionent  of 
said  claim.  We  have  no  doubt  that  under 
the  circumstances  the  Legislature  had  an- 
thortty  and  power  to  adjust  and  settle  this 
claim,  and,  that,  having  done  so,  the  Gomp' 
troller  was  not  authorize)^  to  oitertaln  the 
petition  of  WaUes.  De  Oroot  v.  United  States, 
6  WaU.  419.  text  482.  433,  18  L.  Ed.  700; 
Julian  T.  State,  122  Ind.  68,  text  78,  23  M. 
B.  600;  Danley  v.  Whlteley,  14  Ark.  687; 
State  ex  rel.  State  Savings  Association  v. 
Draper,  44  Mo.  24B;  State  ex  reL  Sayre  t. 
Moore,  40LNeb.  854,  text  800^  861.  69  N.  W. 
766,  25  U  B.  A.  774. 

The  Judgment  ref  ubIi^e  an  alternative  writ 
and  dismissing  the  petition  Is  affirmed. 

TATLOB.  8HAGKLEF0RD,  COCKRELL. 
and  HOCKER,  JJ..  concur.  WHITFIELD, 
O.  J.,  not  parOctpatii^. 


STATE  ex  reL  NQ<ES  v.  SMITH,  City  Jailor. 
(Sapreme  Coart  of  Florida,  Dirision  A.  Jan. 
S.  1012.    Headnotes  FUed  Feb.  6,  1912.) 

(Bi/Uahu$  &y  the  Oowrt.) 

1.  LxcBKBEs  (S  6*)— Rboolation  OP  Sale  or 
Milk— Vali  orrr. 

The  dbr  of  Jacksonville  may  regulate  the 
sale  of  milk  wlthlnrlts  territorial  lunlts,  and 
require  a  license  tax  therefor. 

[Ed.  Note.^For  other  eases,  see  licenaei, 
Dec.  Dig.  I  &•] 

2.  Licenses  <S  32*)— Police  Poweb. 

The  city  of  Jacksonville  may  authome  a 
board  of  health  created  by  it  to  prescribe  the 
forma  to  be  nsed  1^  applicanta  for  licenses; 
it  not  appearing  that  the  board  liad  added 
therein  burdens  outside  those  fixed  by  ordi- 
nance. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dee.  Dig.  S  22.*] 

3.  LiOKNSis  (I  ao*)— Refusal  of  Appuca- 
noH— Mick  LxoansB. 

A  board  of  health  may  be  given  power  to 
withhold  license  to  sell  milk,  if  the  place  of 
bufiiness  or  wagons  or  vehicles  be  not  "in  a 
sanitary  condition  and  fit  and  proper  for  the 
use  and  purpose  to  wUch  they  are  intended  to 
he  put." 

[Ed.  Note.— For  other  cases,  sec  licenses, 
Dec.  Dig.  I  2a*] 

Error  to  Circuit  Gourt,  Duval  County; 
R.  M.  Gall.  Jndg& 


Application  tor  the  State,  on  the  itdation 
of  Edward  Nlles,  for  writ  of  habeas  corpus 
to  Jefferson  D.  Smith,  City  Jailor  of  the 
City  of  Jacksonville.  From  an  order  doiy- 
Ing  writ,  relator  brings  error.  Affirmed. 

S.  T.  Sliaylor  and  L.  B.  Mlltcm,  for  plain- 
tiff In  error.  P.  B.  Odom,  fbr  defendant  In 

error. 

COCKRELJU  J.  This  Is'  a  writ  of  ectot 
allowed  to  the  Judgment  of  the  (drcoit  court 
for  Duval  county,  remanding  Edward  NUes 
to  serve  a  sentence  Imposed  by  the  municipal 
court  of  Jacksonville  for  s^ng  milk  In  said 
dty  without  a  license. 

The  ordinance  regulating  the  sale  of  milk 
is  too  long  for  full  Insertion  In  this  oidn- 
ion,  but  the  first  section  reads: 

"Section  1.  Every  person,  firm  or  corpo- 
ration desiring  to  sell  or  deliver  milk  or 
cream  in  the  dty  of  Jacksonville,  shall  make 
application  annually  to  the  dty  recorder 
for  a  milk  llcmse,  paying  therefor  tbe  sum 
of  tiiree  (|8.00)  dollars,  and  tbe  Ucaise  there* 
for  shall  be  Issued  at  tbe  time  and  In  tbe 
manner  as  now  provided  by  ordinance.  Such 
application  shall  be  made  <m  a  printed  form 
luvscrlbed  by  the  d^  board  of  health,  and 
tbe  applicant  if  an  Individual,  shall  state 
his  or  her  full  name  and  resldaice^  and  If 
a  firm  or  coxporatifni,  aball  state  tberdn 
tlie  full  name  end  resldakoe  <tf  eedi  of  Its 
officers,  place  at  which  It  la  fnopQaed  to 
carry  on  the  buslneas,  the  number  of  wagons 
or  otb«r  T^dea  to  be  used  In  said  boalnen^ 
and  such  other  data  as  tbe  dty  board  of 
health  tfiall  require.  The  d^  veeordtt, 
upon  reodpt  of  such  axVUcatlon,  shall  band 
the  same  to  the  city  health  officer,  wbo  shall 
Investigate  or  have  inveatlgated,  the  place 
of  business  described  In  andi  application  and 
the  wagons  and  other  vdildes  if  any,  ln< 
tended  to  be  used  by  such  apidlcant  If 
such  places  of  business,  and  sndi  vragona 
or  vehicles  are  found,  upon  such  Investiga- 
tion, to  be  In  a  sanitary  condition  and  fit 
fbr  the  use  and  pntpoae  to  irtilch  they  are 
intended  to  be  put,  the  dty  health  officer 
slull,  wltUn  forty<elght  honn,  r^iwrt  said 
applicant  fftvorably  to  tbe  dty  reoordw, 
and  the  recorder  shall  Issue  a  license  to 
carry  on,  engage  in  and  conduct  the  bus!- 
nees  of  rflndors  of  mUk  In  JadEsonvtUe,  at 
the  place  designated  In  eneh  qjpllcatlon 
only.  All  licenses  granted  porsnant  to  this 
ordinance  may,  at  any  time,  be  revised  tqr 
the  dty  board  of  health,  for  the  persistent, 
repeated  or  willful  violation  of  any  law  or 
ordinance,  or  of  any  regulation  of  the  board 
of  health  gov^ing  the  sale  of  milk  In  tiie 
city;  provided,  howevo',  tbat  no  sodi  li- 
cense, shall,  at  any  time,  be  revoked  by  the 
city  board  of  healtb,  unless  It  shall  have 
first  given  the  liolder  of  same  not  less  than 
ten  days  notice  In  writing  of  its  Inteition 
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to  revoke  such  license,  and  an  opportimltT 
to  be  beard  why  sucb  should  not  be  done. 
This  proTlao  shall  not  be  Interpreted  to  ap- 
ply to  cases  where  the  sale  of  milk  or  cream 
may  be  temporarily  prohibited  bj  the  dty 
bcfllth  oflScer  because  of  disease  In  the  fam- 
ilies, where  the  milk  Is  produced  or  handl- 
ed, temporary  unsanitary  conditions  or  sim- 
ilar cases.  Such  licenses  shall  not  be  trans- 
ferable and  no  license  issned  hereunder 
9hall  entitle  or  authorize  the  holder  thereof 
to  carry  on,  engage  in  or  conduct  the  busi- 
ness of  Tendor  of  milk  in  any  place  or 
places  other  than  that  described  or  set  out 
in  such  license^  The  location  of  such  place 
of  business  can  be  changed  only  on  approval 
of  the  cit7  board  of  health." 

[1]  It  is  first  objected  that  the  dty  has 
no  authority  to  Impose  a  license  tax  upon 
the  Tending  of  milk  in  that  the  state  law 
providing  "all  boats  or  vehicles  engaged  in 
tbe  sale  of  vegetables  or  fresh  meats,  the 
product  of  the  farm  or  plantation,  and  which 
Is  butchered  npon  tbe  farm,  and  plantation 
products,  fish  and  oysters,  shall  not  be  con- 
sidered as  peddling  boats  or  vehicles-" 
Cbapter  6697,  Laws  of  1907,  p.  45.  Many  re- 
plies to  such  contention  may  be  made. 
Shonld  we  concede  that  milk  comes  within 
tbe  statute,  and  that  it  is  a  tax  npon  the 
niilk  wagon,  It  appears  that  this  Is  not  so 
mnch  a  license  tax,  but  rather  an  inspec- 
tion tax.  City  of  Norfolk  T.  Flynn,  101  Va. 
473,  44  S.  EL  717,  62  Jj.  E.  A.  771,  90  Am. 
St  Rep.  018.  A  more  emphatic  answer, 
bowever,  la  fonnd  in  the  charter  of  Jack- 
sonrflle  (chapter  5065,  Laws  of  1901),  con- 
ferring power  to  levy  and  Impose  license 
taxes  for  municipal  purposes  upon  any  and 
all  occupations  and  upon  any  and  all  privi- 
leges, as  fully  and  to  the  same  extent  and 
In  the  same  manner  that  the  Legislature 
could  Impose  such  licenses  and  taxes  for 
state  pnrposes,  and  wlthont  regard  to  any 
of  tbe  provisions  of  any  general  revenue 
law  of  this  state  not  specifically  repealing 
this  act.  Tbe  geusul  license  law  of  1907 
does  not  attempt  to  supersede,  supplant,  or 
repeal  any  special  charter  rights,  bnt  it 
does  repeal  and  supersede  section  33,  chap- 
ter 5106,  Laws  of  1903,  relied  on  by  one  of 
the  coansel  for  the  plaintiff  In  error. 

The  record  does  not  show  nor  does  the 
platntUf  In  error  claim  that  he  has  been  re- 
fused a  license  nor  had  his  liceose  revoked, 
and  having  found  the  power  In  the  city  to  re- 
quire a  license  to  vend  milk,  whether  under 
tbe  power  to  tax  prlvil^es  or  occupations, 
or  under  its  specific  power  "to  regnlate  the 
inspection  of  milk"  and  generally  "to  pass 
all  ordinances  necessary  to  the  health,  con- 
venience and  safety  of  the  citizens,"  we 
might  well  refuse  to  consider  any  other  ob- 
jections to  the  ordinance  until  a  proper  case 
is  made  before  us.  In  Ex  parte  Thelsen,  80 
Fla.  629,  11  South.  901,  82  Am.  St  Rep.  86, 
the  petitioner  was  directly  affected  by  the 
hivalld  portion  of  the  ordinance,  In  that  bla 


liquor  saloon  was  within  Uie  prescribed  dis- 
tance of  a  church,  and  under  the  ordinance 
the  grant  or  refusal  of  the  license  at  that 
location  was  controlled  by  tbe  whim  or  ca- 
price of  the  board,  wltli  no  guide  to  re- 
late their  action. 

[2]  We  may  add,  we  think  vrlth  propriety, 
that  the  provtelon  for  the  use  of  printed 
forms  to  be  used  by  applicants  for  Ucmse, 
the  form  to  be  prescribed  by  tbe  board  of 
health,  is  but  in  line  with  the  general  reve- 
nue laws  of  the  state^  which  always  require 
the  printed  forms  to  be  prescribed  by  the 
State  Comptroller.  If  the  city  board  of 
health  should  add  unreasonable  and  improp- 
er overlnqulsltorlal  questions  to  be  an- 
swered, and  the  applicant  should  refuse  for 
that  reason  to  comply  with  the  form,  he 
could  then  raise  the  question  of  the  proprie- 
ty of  those  questions,  but  we  are  not  ad- 
vised that  the  board  of  health  has  added 
any  questions  not  Included  In  the  ordinance^ 

[t]  Again,  the  board  of  health  Is  not  giv- 
en uncontrolled  discretion  as  to  granting 
a  license  originally  or  In  acting  upon  re- 
quests to  change  the  location  of  the  dairy. 
As  we  read  the  ordinance.  It  has  only  to  as- 
certain if  the  place  of  business  and  the 
wagons  and  vehicles  "be  in  a  sanitary  con- 
dition and  fit  and  proper  for  the  use  and 
purpose  to  which  they  are  Intended  to  be 
put,"  and,  if  they  are^  then  the  permit  Is 
issued. 

Tbe  proTlsion  for  revoking  the  license  is 
probably  controlled  by  section  16,  which 
confers  the  power  after  a  eeoond  otrnvictlon 
In  tbe  munU^l  conrt  during  a  license  year. 
The  fine  Tsrles  from  fS  to  $100.  thus  antld- 
patli^  minor  or  major  Inftactlqna,  and  there 
Is  vested  a  discretion  in  the  bwrd  of  health 
to  further  penalise  afttt  notice^  by  with- 
drawing the  license.  There  may  be  some 
donbt  as  to  whether  ttda  discretion  may  be 
properly  safeguarded,  bat  as  we  said  at  the 
outset  we  are  not  now  called  npon  to  solve 
the  doubt. 

We  may  add  In  condnston  that  the  oodrts 
with  aroaroit  nnanlmlty  npbold  these  milk 
Inspection  ordinances,  and  that  we  are  not 
Impressed  seriously  with  any  of  tlie  many 
attadn  made  nptm  tbe  real  life  of  the  or^ 
dinance  before  ns.  The  Vli^lnla  Case  cited, 
supra,  answers  In  detail  many  of  these  ob- 
Jections.  See  State  v.  Nelson,  66  Minn.  106, 
6a  N.  W.  1066.  34  L.  R.  A.  818,  61  Am.  St 
Rep.  890;  LitUefleld  State.  42  Neb.  223, 
60  N.  W.  724,  28  L.  &  A.  688,  47  Am.  St 
Rep.  697;  Deems  v.  City  of  Baltimore,  80 
Md.  164.  30  AtL  648,  26  L.  B.  A.  041,  46  Am. 
St  Rep.  339. 

The  Judgment  Is  affirmed. 

WHITFIBLD.  a  J.,  and  SHACKLEFORD, 
J.,  concur. 

TATLOR,  HOCEER.  and  PABXHILL, 
33^  concur  la  tbe  opinion. 
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MBlBRTTJi-arifl  Views  00.  T.  DURKBB  et  aL 
(Ehvnnw  Oonrt  of  Florida.  Jan.  6,  1912. 
Behoarinc  Denied  FeK  14, 1912.) 

(8pUahu9  by  tJu  GouH.) 

L  Natioabu  Watebs  (H  4,  86.  44*)— Owir- 
KBsaxp  or  Watus -— RiFABiAN  Bights  — 
Lands  Uhdeb  Wateb— Aooxss  —  Aoobbiioit 
AND  Reliction. 

At  commoQ  law,  all  iiaviKable  waters  and 
the  lands  thereunder  were  held  by  the  •over- 
el  fn  for  the  benefit  of  the  whole  people,  and 
the  owner  of  land  abattine  on  navigable  waters 
had  DO  excloilve  right  in  ue  waters  below  ordi- 
nary high-water  mark  or  In  the  lands  under  the 
waters,  except  the  right  of  access  to  and  from 
the  naTigabw  waters,  and  rights  in  the  land 
growing  ont  of  aecretfon  or  reUetion. 

TEA.  Note. — For  other  cases,  see  Navigable 
Waters,  Gent.  Dig.  fi  1. 180-200,  266-278,  2S1« 
282;  Dec  Dig.  if  4,  86.  44.*] 

2.  Naviqablb  Watees  (|i  4,  86*)— Owkea- 
SHIF  ow  Watbbb— liASOa  Undeb  Watkb— 
Title  or  State. 

Upon  Its  admisdon  into  the  federal  Union 
by  the  act  of  Congress  of  March  8,  1845  (Act 
March  8,  1846,  c.  48,  6  Stat.  742),  the  state  of 
Florida  by  virtue  of  its  sovereagnty  assumed 
title  to  and  sovereigntv  over  the  navigable  wa- 
ters in  the  state  ana  the  lands  thereunder. 
Such  title  is  held,  not  for  purposes  of  sale 
or  conversion  into  other  vakies,  or  for  reduc- 
tion into  several  or  individual  ownership,  but 
for  the  use  of  all  the  people  of  the  state  for 
purposes  of  navigation,  commerce,  fishing,  and 
other  useful  purposes  atforded  by  the  waters. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Gent  Dig.  H  1.  180-200;  Dec.  Dig.  || 
4,  86.»1 

8.  Navigable  Waixbb  (|  37*)— Lands  Undeb 

Water— Obants  of  Bightb. 

The  state  may,  in  the  interest  of  the  public 
welfare,  grant  limited  rights  In  portions  of  the 
lands  under  navigable  waters  wiuiin  its  borders, 
or  may  permit  the  use  thereof,  when  the  righti 
of  the  whole  people  of  the  state  as  to  nann- 
tion  and  other  uses  of  the  waters  an  not  ma- 
terially impaired. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  |i  201-227,  286;  Dec.  Dig. 
I  87.*] 

4.  NATIOABLB  WATIB8  (i  87*)— LANDS  UmOB 

Wateb— Obants. 

The  state  may  fix  the  exterior  lines  of  a 
navigable  river  if  the  rights  of  the  people  to 
the  use  of  tiie  waters  and  the  shores  of  the 
river  are  not  thereby  substantially  Impaired; 
and  rights  in  the  submerged  lands  not  witliin 
the  reasonably  fixed  exterior  lines  of  the  river 
may  be  granted  by  legislative  authority,  if  such 
grant  does  not  impair  the  rights  of  the  whole 
people  to  the  use  of  the  waters  for  any  purpose 
expressed  or  implied  by  law. 

[Ed.  Note.— For  other  cases,  ses'  Navigable 
Waters,  Cent  Dig.  H  201-227.  286;  Dec.  Dig. 
I  87.*] 

6.  Navigable  Watebs  (|  89*)  —  Bipabian 
Bights  —  Statdtobt  Pbovisions  —  "In  the 
Dibection  of  Tubib  Lines  Cohtihubd  to 
THE  Channel." 

As  the  rights  granted  by  the  riparian  act 
of  1836  (sections  643,  644,  General  Statutes  of 
1006)  extend  to  "all  lands  covered  by  water 
lying  in  front  of  any  tract  of  land  *  *  *  ly- 
ing upon  any  navigable  stream  or  bay  of  the 
sea  or  harbor,  as  ur  as  the  edge  of  the  chan- 
nel,** and  the  right  of  action  given  the  grantees 
to  prevent  encroachments  extends  to  '^U  such 
submerged  lands  in  the  direction  of  their  lines 
continued  to  the  channel,"  this  right  of  action 


extends  to  the  space  between  Baes  diawa  at 
right  angles  from  the  shore  line  "to  the  edge  of 
the  channel,"  where  the  channel  runs  parallel 
or  practically  so  with  the  shore  line. 
[Ed.  Note.- For  other  eases,  see  Navigabl* 

6.  Navigable  Watebs  (|  89*)  —  Bipabian 
Bightb— Extent. 

The  rights  granted  by  the  riparian  statute 
of  1866  (Gen.  St  1906,  f|  648,  644)  relate  to- 
the  space  between  the  shore  line  aim  the  edga- 
of  the  diannel  of  navigable  streams,  bars,  or 
harbors,  and  such  rights  are  not  controUea  by 
the  direction  of  lines  dividing  the  uplands. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  H  21.  53,  £0, 103,  m,  127, 
289-344;  Dee.  1^1  89.*ir  °^  ^      '  ' 

7.  Navioable  WATtaa  (|  89*)— Pludzho 
84*>— Bipabian  Bights— EIncboachmbst. 

It  Is  mcumbent  upon  one  asserting  a  ngbt 
to  prevent  encroadunents  upon  rights  granted 
by  the  r^arian  act  of  1856-(Gen.  St  006,  H 
64S.  644)  to  show  by  proper  allefptions  that 
the  encroachments  complained  of  are  upon 
lands  in  which  the  complainant  under  the  stat- 
ute has  the  exdusive  right  Any  ambiguity  in 
the  allegations  will  be  construed  againat  the 
complainant  in  considering  a  demurrer  to  the- 
bill  of  complaint 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dir.  U  21.  63,  82, 108,  UT.  127» 
289-244:  Dee.  DTg.  |  89;*  PleadlBB.  Ont;  Dl» 
U  66-75;  Dec  Dig.  i  84.*] 

&  Navigable  Watebs  (i  89*)  —  Bipabian 
Bights— ENoBOAOsacBinB- Bill  fob  Be* 

MOVAL. 

Where  the  allegations  of  a  bOl  of  com- 
plaint for  the  removal  of  alleged  encroachments 
upon  rights  under  the  riparian  act  of  1856 
(Gen.  St  1906,  M  643.  644)  do  not  show  that 
the  complainant  has  any  rights  onder  the  stat- 
ute in  the  mbmerfed  luids  where  tiie  obstruc- 
tions are.  or  that  the  encroachments  complain* 
ed  of  are  upon  submerged  land  "in  front  of* 
complainant's  shore  line  or  between  lines  run- 
ning at  right  angles  from  the  ends  of  complain- 
ant's shore  line  to  the  edge  of  the  channel,  to 
which  the  complainant  has  a  right  under  the 
statute,  an  appropriate  demurrer  to  the  bill  of 
complaint  should  oe  sustained. 
[Ed.  Note.— £^r  other  cases,  see  Navigable 

In  Banc.  Aroeal  from  Circuit  Court,  Dii<^ 
val  County ;  B.  M.  Call,  Jndg«. 

Bill  In  equity  by  the  Merrill-Stevens  Com- 
pany against  Jay  H.  Dnrkee  and  anotber. 
From  a  decree  for  defendants,  complainant 
appeals.  Affirmed. 

The  following  bill  of  complaint  was  filed  ^ 
"Merrill  Stevens  Company,  a  corporation 
oi^aulsed  and  existing  under  the  laws  of  the 
state  of  Florida,  by  its  solicitors,  Cockrell 
and  Cockrell,  brioga  this  its  bill  of  complaint 
againat  Jay  H.  Dnrkee  and  Cora  L.  Durkee. 
each  of  the  county  of  Duval  and  state  of 
Florida,  and  humbly  complaining  yonr  ora- 
tor shows  as  follows: 

"(1)  Chester  Bisbee,  Henry  B^dersoUr 
Francia  Hadnall,  and  bis  wife  Elisa  Hnd- 
uall,  Jacob  Gutterson  and  his  wife,  Mary 
A.  Gutterson,  Lawrence  Fa  tie,  David  H  Pal- 
mer and  Darius  Ferris,  being  on,  to  wit.  the 
4tli  day  of  July,  A.  D.  1839,  seised  and  poa- 
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Kssed  of  a  certain  parcel  ot  land  on  tlie 
Mnth  bank  of  tbe  St  Jotms  river  In  Duval 
coiiDt7,  Florida,  sooth  ot  where  the  dty  of 
JadESODTlUe  now  stands,  said  lands  belns 
more  puticularly  described  on  a  plat  made 
by  one  J.  A.  Coffey,  said  plat  being  recorded 
on.  to  wit,  the  80th  day  of  May,  A.  D.  1839, 
in  Deed  Book  D,  pi«e  244  of  the  former  pab- 
11c  records  of  Dnval  county,  Fla.,  esecuted  a 
deed  by  -which  said  land  was  divided,  the 
part  nurked  tm  plat  as  lot  4  becoming  there* 
by  the  property  of  Trands  Hndnall,  the  part 
fturked  on  said  plat  as  lot  6  becoming  there- 
in the  property  of  L  Fatlo.  Said  lot  4  re- 
mained the  property  of  said  Hndnall  up  to 
and  untlli  to  wit,  the  Bth  day  of  Deconber, 
1884. 

On,  to  wit,  December  27,  1866,  the 
said  lot  4  was  lying  upon  a  navigable  stream, 
to  wit,  St.  Johns  riv«,  and  was  owned 
a  emxea  ot  the  United  States,  to  wit,  the 
said  Hndnall,  and  the  state  of  Florida  was 
tben  and  there  the  proprietor  of  all  snbmo^ 
ed  lands  and  water  privileges  within  the 
bonndaries  Of  said  state.  That  on  the  said 
date  the  state  of  Florida,  an  act  approv- 
ed on  said  date,  divested  Itself  of  all  ri^t, 
title,  and  Internt,  and  vested  la  said  Hnd- 
nall the  full  title  to  the  lands  covered  by 
water  lying  in  front  of  said  lot  4,  so  far  as 
to  the  edge  ot  the  channel,  and  gave  to  the 
said  Hndnall  the  right  and  privily  to  build 
wharves  Into  the  St  Johns  river  and  to  fill 
np  from  the  shore  of  t^B  St  Johns  rtver  to 
the  channel,  and  also  granted  to  said  Hnd- 
nall the  ris^t  to  prevent  encroachmente  of 
any  other  'perscm  upon  all  sn<di  submerged 
lands  in  the  direction  of  his  lines  continued 
to  the  channel  bill  In  chancery,  and  that 
the  said  grant  inured  to  the  benefit  of  tfie 
saSd  Hudnall,  bis  heirs  and  wnlgns.  That 
aald  Hudnall  was  then  and  there  the  riparian 
prtywletor  of  said  property.  That  the  said 
Hndnall,  on,  to  wit,  December  5,  1884^  con- 
veyed  by  warranty  deed  to  one  M.  W.  Drew 
a  part  of  said  lot  4  and  of  the  submerged 
lands  in  front  of  said  lot  4;  the  said  lands 
so  conveyed  to  the  said  Drew  being  more 
particularly  described  as  follows: 

"Beginning  at  a  stake  on  the  south  side  of 
St  Johns  river  24  l^s  north  of  tbe  oenter 
of  the  mouth  of  a  small  branch  flowing  into 
said  river  on  grantor's  land  south  10  degrees 
east  40^  chains;  north  70  d^rrees  w^t 
6.78  chains;  north  10  d^p'ees  west  89.84 
dtalns;  thoice  to  the  channd  of  said  river 
on  same  line;  thence  east  in  said  <Aannel 
to  a  point  north  10  degrees  west  from  be- 
ginning; thence  south  10  degrees  east  to 
b^hmlng,  ^c^  right  of  wi^  of  the  Jack- 
sonville ft  Atlantic  Ballroad  50  feet  from  the 
eenta  ot  roadbed  on  each  side,  and  90  feet 
sooth  of  rlf^t  of  said  way,  for  a  public  road, 
containing  18.^  acres. 

TThat  the  said  deed  -was  on,  to  -wit,  De- 
cembCT  9,  1884,  duly  recorded  in  Book  A. 
B.,  page  485  ot  tlie  fiwmer  pnblle  records 


of  Duval  county.  That  on,  to  wit  December 
22,  188^  the  said  Drew  by  warrant  deed 
conveyed  to  Jacksonville  Marine  Railway 
Oompany  the  lands  described  in  the  deed 
from  the  said  HndnaU  to  said  Drew.  That 
the  said  deed  was  duly  recorded  on,  to  wit, 
the  26th  day  of  December,  1884,  In  Book  A. 
B.,  at  page  W7  of  the  former  public  records 
of  Dnval  coun^,  Fla.  That  the  said  Jadc- 
sonvllle  Marine  BaUway  Company  wait  into 
possession  of  satd  property  and  improved 
the  same  by  building  thereon  a  shipyard  and 
by  erecting  a  wharf  for  tadlltating  the  land- 
ing and  storing  of  goods,  pHlng^  and  a  ma- 
rine railway  Into  said  St  Johns  river  upon 
the  submerged  lands  conveyed  as  aforesaid, 
and  the  aald  Ja^sonville  Marine  Bailway 
Oompany  used  and  occupied  said  pronlses 
as  a  shipyard.  That  on,  to  wit  December 
1«  1806k  the  said  JacksonvUle  Marine  Bail- 
way  Company  by  warranty  deed  conveyed 
tlie  said  lands,  with  the  exceptkm  of  a  few 
small  parcels  rmoved  some  distance  from 
the  St  Johns  river,  and  not  involved  in 
this  litigation,  to  Merrill  Stevens  Rnglneer- 
ing  Oompany.  That  the  said  deed  was  duly 
recorded  on,  to  wit,  December  26,  1806,  in 
ISook  106,  at  page  616  of  the  former  public 
records  of  Duval  comity,  Fla.  That  the  said 
Merrill  Stevens  Ihiglneering  Company  there- 
after had  possession  of  and  occui^  as  a 
shipyard  said  land  so  omveyed  and  made 
further  improvementa  thereon.  Tbttt  thwe- 
after  on,  to  wit,  Decmber  17,  1006,  said 
Merrill  Stevens  Engineering  Oompany  by 
warranty  deed  conveyed  to  your  orator  the 
said  lands  so  ccmveyed  Jacksonville  Ma- 
rine Bailway  Company.  Vbat  said  deed  was 
duly  recorded  in  the  public  records  of  Duval 
county,  Fla.,  in  Book  10,  at  page  187.  That 
evw  shice  said  time  your  orator  has  been  in 
the  possession  of  said  prcqiierty,  has  occupied 
the  same  as  a  shipyard,  and  has  improved 
same  from  time  to  tima 

"(8)  On-  information  and  belief  your  orator 
alleges  that  the  defendanta  Jay  H.  Doricee 
and  Gora  U  Durkee,  are  the  ownem  of  the 
land  lying  next  -west  and  contignoua  to  your 
orator's  said  property;  that  the  said  prop- 
erty of  said  Durkee  is  the  said  lot  5  herebi- 
before  described  or  a  part  thereof;  that  tiie 
said  Durkee's  tlUe  to  said  land  is  based 
upon  the  partltiffli  deed  described  in  para- 
graph 1  of  this  bill. 

"(4)  That  a  fence  divides  said  lands  of 
your  orator  south  of  high  water  of  St  Johns 
river,  and  ttie  said  land  of  defendanta  south 
of  high-water  mark  of  St  Johns  river. 
Utoit  said  fence  Is  on  the  line  that  original- 
ly divided  the  lands  of  Hudnall  from  the 
lands  of  Fatlo  as  Scribed  in  paragraph  1 
of  this  MIL  That  raid  fence  continues  on 
a  straight  line  from  high-water  mark  of  St. 
Johns  rtver  out  into  the  said  river  for  a 
long  distance,  to  wit  40  feet  That  the  said 
teace,  both  the  part  above  high-water  mark 
and  the  part  below  high-water  mark,  was 
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bnllt  many  years  ago,  to  wit,  14  years  or 
mor^  and  baa  been  In  existence  coDtinaonsly 
alons  Bald  line  ever  since  It  was  baUL 

"(6)  Tbat  about  two  years  before  the  ex- 
hibition ot  this  bill  of  comjilalnt  your  orator 
bad  wooden  pilings  driren  into  Uie  bed  of 
St  Johns  river  along  the  western  line  of 
its  said  submerged  lands.  That  the  said 
western  line  is  a  conttnaatkm  of  the  teace 
line  r^lBrred  to  in  paragraph  4  of  this  bill 
and  Is  a  continuation  of  the  line  dividing  the 
lands  of  yoor  orator  south  ot  hlgh-wator  mark 
of  St  Johns  river  from  the  lands  of  defend- 
ants south  of  high-water  mark  ot  St  Johns 
river,  the  said  dividing  line  being  the  same 
line  that  formerly  divided  the  lands  of  Hud- 
nail  and  the  lands  of  Fatlo  mmtloned  in 
paragraph  1  of  this  hill.  That  said  pilings 
your  orator  Intended  to  use  in  connection 
with  a  marine  railway  which  your  orator 
Intended  and  intends  to  build  out  under  St 
Johns  river  on  its  snbmwged  lands  her^- 
before  described. 

"(0)  That  the  defendant  Jay  H.  Durke^ 
acting  for  hlnueU  and  as  ageid  for  the  de- 
fendant Gora  L.  Durkee,  by  his  agrats  and 
servants  has  recently  pulled  up  and  carried 
away  all  of  the  said  plllngB  of  your  orator 
and  haa  driven  a  large  number  of  pilings 
into  the  Bald  subme^ed  lands  of  your  ora- 
tor. That  the  said  removal  of  said  pilings 
of  your  orator  and  the  said  driving  by  said 
defendant  of  said  i^ngs  into  the  said  sub- 
merged lands  of  your  orator  constitute  en- 
croachments upon  the  submerged  lands  ct 
your  orator  in  the  direction  at  its  lands 
continued  to  the  channel.  Xour  orator  Is 
Informed  and  bdieves  that  the  defendants 
int^d  to  continue  to  encroach  upon  the  said 
submerged  lands  of  yonr  orator  in  the  di- 
rection of  ito  line  continued  to  the  duinnti 
by  leaving  the  said  pilings  nptm  the  said 
submenwl  lands  of  yonr  orator  and  by  ua- 
hig  for  HiransdlveB  and  to  Oi»  ezduslon  of 
your  orator  the  said  pilings,  and  tliat  the 
said  leaving  of  said  pilings  drlvot  into 
yov  orator*B  said  submerged  lands  and  the 
said  use  of  said  plllnga  will  oonatitute  cn- 
croadiments  upon  the  snbmerged  lands  of 
your  orator  in  the  direction  of  its  lines  ocm- 
dnued  to  the  channel.  That  said  conduct 
baa  already  caused  your  orator  aerious  in- 
Jury  and  unleas  restrained  wUl  cause  yonr 
orator  creator  and  more  serioua  Injuzy. 

"The  premises  considered,  your  orator 
prays  tbat  this  honorable  court  issue  an 
interlocutory  decree  restraining  and  enjoin- 
ing the  defendants,  Jay  H.  Darkee  and  Cora 
U  Durkee,  thebr  servants,  employes,  agents, 
and  all  persons  acting  or  claiming  to  act  by, 
througli,  or  under  said  defendante  from  leav- 
ing the  said  pilings  union  the  submerged 
lands  of  yonr  orator,  and  £nim  usli^;  the 
said  pilings  while  the  same  are  driven  upon 
the  said  snbm^ed  lands  (tf  your  orator, 
and  from  in  any  way  encroaching  upon  said 
submerged  lands  of  yonr  orator;  Uiat  at  a 
Onal  bearing  said  inJonctUm  be  made  per- 


petual; that  a  decree  be  entered  requiring 
these  defendante  to  compeiuato  your  orator 
for  the  damage  done  It  by  reason  of  the 
pulling  up  and  carrying  away  ot  ite  pilings 
and  by  reason  of  the  driving  and  using  of 
said  pilings  of  defendante,  and  for  such  oth- 
er and  further  damages  as  may  come  upon 
your  orator  by  reason  of  said  encroach- 
mente ;  and  that  your  orator  may  luve  such 
other  and  further  or  other  or  further  re- 
lief aa  may  consist  with  equity  and  the 
course  of  this  honorable  court 

"And  to  the  ends  atoresald  may  it  please 
this  honorable  court  to  grant  unto  yonr  ora- 
tor the  state's  most  gracious  writ  of  sub- 
pcena  commanding  the  defendante  Jay  H. 
Durkee  and  Cora  L.  Durkee  and  each  of 
tliem  to  appear  on  a  day  tbwein  to  be  nam- 
ed, under  a  penalty  tbowin  to  be  fixed,  and 
ansmr  If  they  can  all  and  singular  tlie  ma^ 
ters  and  things  afWesaid,  but  not  under 
oath,  answer  under  oath  being  hereby  ex- 
pressly waived,  and  to  abide  hy,  contply 
with,  and'  conform  to  the  orders  and  decxees 
of  this  honorable  courts  and  as  In  du^  bound 
your  orator  will  vnx  pray,  etc." 

A  demurrer  to  the  bUl  of  complaint  m  the 
following  grounds  was  filed: 

**a)  That  said  bUl  is  without  equity. 

"(2)  That  Bsld  hUl  sete  up  no  facte  which 
entitle  complainant  to  any  reltof  in  a  court 
of  equity. 

That  the  facte  alleged  In  aald  blU 
show  that  the  complainant  haa  no  right,  t^ 
tie,  or  interest  In,  to,  or  upon  the  lands  upon 
which  these  defendants  are  allaged  to  have 
encroached. 

"(4)  That  the  facto  alleged  in  said  bill  of 
complaint  are  vague,  indeOnlte,  and  uncer- 
tain. 

"(B)  That  said  bill  of  complaint  does  not 
steto  dearly  and  d^nltely  any  ftcte  tbat 
entitle  comstlainant  to  any  rdief  therein 
sought** 

From  an  order  auatainlng  this  demurrer 
the  complainant  appealed  and  assigns  the 
order  aa  error. 

The  statute  under  which  the  complainant 
uuertB  its  right  Is  aa  follows: 

'•Chapter  791.— CNa  ITO 

"An  act  to  bmeflt  conunerce. 

"Whereas,  it  is  for  the  boieflt  ot  commerce 
that  wharvw  be  built  and  warehouses  erect- 
ed for  facilitating  the  landing  and  storage 
ot  goods ;  and  whereas,  the  steto  being  the 
proprietor  of  all  submerged  lands  and  water 
privil^es,  within  ite  boundarlea,  wbldi  i«e- 
vente  the  r^arian  owners  from  Improving 
their  water-lote:  Therefore, 

"Section  1.  Be  it  oiacted  the  Senate 
and  House  ot  B^presentetlveB  of  tiie  atete 
of  Florida  in  Qeneral  Aasembly  cmvened, 
that  tbe  state  of  Florida  tbr  the  considera- 
tions above  mentioned,  divest  themselves  of 
all  right,  title  and  interest  to  all  lands  cov- 
ered by  water,  lying  in  front  of  any  tract 
of  land  owned       a  dticen  of  the  United 


Digitized  by  Google 


M£RRIZJ>STi:yENS  GO.  T.  DURKEB 


431 


States,  or  by  tb»  TTntted  States,  for  public 
purposes,  lying  upon  any  navigable  stream, 
or  bay  of  the  sea,  or  harbor,  as  far  as  to 
the  edge  of  the  channel,  and  hereby  vest  the 
fuU  title  to  the  same  In  and  unto  the  ripari- 
an proprletorSt  giving  them  the  full  right 
and  pzlTllege  to  build  wharves  Into  streams 
or  waters  of  the  bay  or  harbor  as  far  as 
may  be  necessary  to  effect  the  purposes  de- 
scribed, and  to  fill  up  from  the  shore,  bank 
or  beach,  as  far  as  may  be  desired,  not  ob- 
structing the  channel,  but  leaving  full  space 
tor  the  reqnlremoits  of  commerce,  and 
apon  lands  so  filled  In,  to  erect  war^usea 
or  other  baildlngm  and  also  the  rl^t  to 
prevent  enctoaelunents  of  any  other  person, 
upon  all  sndi  submerged  land  In  the  dlrec- 
tioD  of  their  lines  continued  to  the  channel, 
by  bill  In  chancery,  or  at  law,  and  to  have 
and  maintain  action  of  trespass  In  any  court 
of  competent  Juiladlctlcm  In  the  state,  for 
any  Intraferencft  with  such  property,  also 
ccmflrmtng  to  the  rUwrian  proprietors  all  im- 
^vements  which  may  have  heretofore  been 
made  upon  submerged  lands,  for  the  purposes 
within  mentioned. 

"Bee.  2.  Be  It  further  enacted,  that  nothing 
In  this  act  contained  shall  be  so  construed 
as  to  release  the  ttUe  of  the  state  of  Florida, 
or  any  of  Its  grantees,  to  any  of  the  swamp 
or  OTwHowed  lands  wlUiln  0»  limits  of  the 
Bam^  but  the  gcant  braetai  otmtalned  shall 
be  limited  to  those  persons  and  body  cor- 
porate owning  lande  actually  bounded  by, 
and  extending  to  low  wator  mark,  on  such 
navUvble  stieams,  bays  and  harbors. 

"(Passed  the  House  Bq;«eBaLtatiTes  De- 
cember 26,  1868.  Passed  the  Senate,  Decem- 
ber 27, 1866.  Approved  December  27,  18S6.)" 

Bee  sections  618  and  644,  General  Stat- 
utes of  1906. 

Cockrell  &  Cockrell,  for  appellant   B.  J. 

L'Engle,  for  appellees. 

WHITFlBrJ>,  C.  J.  (after  stating  the 
tects  as  above).  The  main  question  to  be 
determined  is  whether  the  allegations  of  the 
bill  of  complaint  that  are  admitted  by  the 
demurrer  show  the  encroachments  complain- 
ed of  to  be  upon  the  exclusive  riparian  rights 
of  the  complainant  In  the  lands  under  the 
waters  of  the  navigable  stream. 

[1]  At  common  law,  all  navigable  waters 
and  the  lands  thereunder  were  held  by  the 
sovereign  for  the  benefit  of  the  whole  people, 
and  the  owner  of  land  abutting  on  navigable 
waters  had  no  exclusive  right  in  the  waters, 
below  ordinary  hlghwater  mark  or  in  the 
lands  nndw  the  waters,  except  the  right  of 
access  to  and  from  the  navigable  waters,  and 
rights  In  the  land  growing  out  of  accretion  or 
reliction. 

[2]  Upon  its  admission  into  the  federal 
Union  by  the  met  of  Congress  of  March  8, 
1845,  the  state  of  Florida  by  virtue  of  Its 
sovereignty  assumed  title  to  and  sovereigoty 
over  the  navigable  waters  in  the  state  and 
the  lands  thereunder.  Such  title  Is  lield  not 


for  purposes  of  sale  or  conversion  Into  otba 
values,  or  for  reduction  into  several  or  in* 
dividual  ownership,  but  for  the  use  of  all  the 
people  of  the  state  for  purposes  of  navigation, 
commerce,  fishing,  and  other  useful  purposes 
afforded  by  the  waters.  [3]  The  state  may, 
In  the  interest  of  the  public  welfare,  grant 
limited  rights  In  portions  of  the  lands  under 
navigable  waters  within  its  borders,  or  may 
permit  the  use  thereof,  when  the  rights  of 
the  whole  people  of  the  state  as  to  navigation 
and  other  uses  of  the  waters  are  not  materi- 
ally impaired.  The  rights  of  the  people  of 
the  state  in  the  navigable  waters  and  the 
lands  thereunder,  Including  the  shores  or 
spaces  between  ordinary  high  and  low  water 
marks,  are  designed  for  the  public  welfare, 
and  the  state  may  regulate  snch  rights  and 
the  uses  of  the  waters  and  the  lands  there- 
under for  the  benefit  of  the  whole  people  of 
the  state  as  circumstances  may  demand,  sub- 
ject of  course  to  the  powers  of  Congress  in 
the  premises.  For  the  purpose  of  aiding 
navigation  or  commerce,  or  of  encouraging 
new  industries  and  the  development  of  nat- 
ural or  artificial  resources  In  the  interest  of 
all  the  people,  the  state  may  grant  reason* 
able  and  limited  rights  and  privileges  to  ln> 
divlduals  in  the  use  of  lands  under  navigable 
waters  in  the  state;  but  such  privileges 
should  not  unreasonably  Impair  the  rights 
of  the  whole  people  of  the  state  in  the  use  of 
the  waters  or  the  lands  thereunder  for  the 
purposes  Implied  by  law,  nor  relieve  tbe  state 
of  the  control  and  relation  of  the  uses 
afforded  by  the  lands  and  tbe  waters  there- 
on. [4]  The  state  may  fix  the  exterior  lines 
of  a  navigable  river  If  the  rights  of  the  people 
to  the  use  of  the  waters  and  the  shores  of 
the  river  are  not  thereby  substantially  im- 
paired; and  rights  in  the  submerged  lands 
not  within  the  reasonably  fixed  exterior  lines 
of  the  river  may  be  granted  by  legislative 
authority  if  such  grant  does  not  impair  the 
rights  of  the  whole  people  to  the  use  of  the 
waters  for  any  purpose  expressed  or  implied 
by  law.  State  ex  rel.  Ellis  v.  Oerbing,  56  Fla. 
603,  47  South.  853,  22  L,  E.  A.  (N.  S.)  337; 
S'erry  Pass  Inspectors'  &  Shippers'  Ass'n  v. 
White  Blver  Inspectors'  &  Shippers'  Ass'n, 
57  Fla.  388,  48  South.  643,  22  L.  B.  A.  (N.  &) 
345. 

[S]  By  the  statute  set  out  in  tbe  statement, 
the  state  of  Florida,  in  consideration  of  the 
benefits  to  accrue  to  comment  vested  in  the 
riparian  owner  a  qualified  fee  to  "all  lands 
covered  by  water,  lying  in  front  of  any 
tract  of  land  owned  1^  a  citizen  of  the  United 
States,  or  by  the  United  States  for  puUlc 
purposes,  lying  upon  any  navigable  stream  or 
bay  of  the  sea  or  harbor,  as  far  as  to  the 
edge  ot  the  channel,  •  *  *  giving  tliem 
the  full  ri^t  and  privilege  to  build  wharves 
into  streams  or  waters  of  the  bay  or  harbw 
as  far  as  may  be  necessary  to  effect  the  pur- 
poses described,  and  to  flU  up  from  the  shore, 
bank  or  beach  as  far  as  may  be  desired,  not 
obstructing  the  dmnnel,  but  leaving  fall  space 
tor  the  requirements  of  commerce^  and  upon 
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lands  so  filled  In,  to  erect  warehonsea  or 
other  tmlldlnga,  and  also  the  right  to  prerent 
encroachments  of  any  other  person  upon  all 
anch  snbmeised  lands  In  the  direction  of 
tbelr  lines  oontlnned  to  the  channel,  by  hill 
in  chancery,  or  at  law,  and  to  have  and  main- 
tain action  of  trespass  In  any  conrt  of  com- 
petent jurisdiction  In  the  state,  tor  Inter- 
ference wlOi  snch  properly.'*  State  T.  Black 
River  Phosphate  Go.,  82  Fla.  82,  18  Sonth. 
21  li.  B.  A.  189. 

The  proprietary  rli^t  ot  the  ri^rian  ownw 
of  the  classes  named  in  the  statute  extends 
to  "all  lands  covered  by  water  lying  In  front 
of  any  tract  of  land  *  •  •  lying  upon 
any  navigable  stream  or  bay  of  the  sea  or 
harbor,  as  far  as  to  the  edge  of  the  channel.*' 
The  right  of  action  given  to  prevent  encroach- 
ments extends  to  "all  such  submerged  lands 
In  the  direction  of  their  lines  continued  to 
the  channel." 

As  the  grant  is  of  the  use  of  "all  lands 
-covered  by  water,  lying  in  front  or*  the  partic- 
ular classes  of  riparian  land,  "as  far  as  to 
the  edge  of  the  channel,"  the  r^bt  glrea  to 
prevent  encroachments  upon  "snch  submerg- 
ed lands  in  the  direction  of  their  lines,  con- 
tinued to  the  channel"  must  mean  the  right 
to  prevCTt  the  encroachments  npon  the  land 
granted  "in  front  of"  the  shore  line,  and 
directly  between  the  shore  line  and  the  chan- 
nel. "In  the  direction  of  their  lines  con- 
tinued to  the  channel"  means  the  apace  be- 
-tween  lines  drawn  at  right  angles  b-om  the 
shore  line  "to  the  edge  of  the  channel." 

This  is  necessarily  so  as  to  bodies  of  water 
and  the  channels  therein  that  run  parallel 
or  practically  so  with  the  shore  line,  as  is 
apparently  the  case  here.  The  right  granted 
by  the  stetute  Is  not  to  individuals,  but  It  Is  a 
general  grant  of  right  to  all  who  come  within 
the  designated  classes;  the  purpose  of  the 
grant  being  that  each  member  of  the  des- 
ignated classes  may  have  the  same  exclusive 
rights  in  front  of  the  shore  line  of  his  own 
lands,  but  that  no  one  may  have  by  virtue  of 
the  grant  a  right  of  the  kind  granted  in 
submerged  lands  in  front  of  the  shore  line 
of  other  riparian  owners.  Bannon  v. 
Delaware,  Lackawanna  &  Western  R.  Co., 
37  N.  J.  Law,  276;  Groner  v.  Foster,  94  Va. 
650,  27  S.  E.  493;  Wood  v.  Appal,  63  Pa.  210; 
Clark  V.  Campau,  19  Mich.  325;  Newell  v. 
Leathers,  50  La.  Ann.  162,  23  South.  243,  69 
Am.  St.  Rep.  395;  Gorton  v.  Rice,  163  Mo. 
676,  55  S.  W.  241;  3  Farnham  on  Waters, 
{  841  et  seg. 

[S]  The  rights  granted  by  the  riparian 
stetute  of  1856  relate  to  the  space  between 
the  shore  line  and  the  edge  of  the  channel 
of  navigable  streams,  bays,  or  harbors,  and 
such  rights  are  not  controlled  by  the  direction 
of  lines  dividing  the  uplands. 

[7]  It  Is  Incumbent  upon  the  complainant  to 
show  by  proper  allegations  that  the  encroafdi* 
menu  complained  of  are  npon  the  lands  in 
which  the  complainant  under  the  stetute  has 
vstilnaive  right  Any  ambiguity  in  al- 
>na  will  be  construed  against  the  com- 
nt  In  considering  the  demnrrw. 


[I]  The  bill  of  complaint  alleged  that  the 
lands  are  on  Oie  soutti  side  of  St.  Johns  river, 
and  that  a  fence  on  the  line  between  the 
lands  c£  complainant  and  defendanta  *V»n- 
ttainefl  on  a  straight  line  from  hlghrwater 
mark  of  St  Jobna  river  ont  into  the  said 
river  tar  a  limg  dtetance,  to  wtt,  40  feet"; 
that  complainant  "had  wooden  pilings  dilven 
Into  the  bed  of  St  Johns  river  along  the 
western  line  ct  Itx  said  sabrnvged  lands; 
that  said  western  line  Is  a  contlnnatUm  of 
the  fMice  tine  referred  to  *  *  *  and  la 
a  contbraatlon  of  the  Une  dividing  Uw  lands 
of  complainant  sooth  of  high- water  maiAc  of 
St  Johna  river  from  the  lands  of  d^iendantt 
south  of  hl^water  maik  of  St  JtAns  river'*; 
that  the  defendanto  have  "recently  polled 
up  and  carried  away  all  of  the  said  pilings 
*  *  *  and  has  driven  a  la^  number  of 
pilings  Into  the  said  submerged  lands  of  com- 
plainant ;  that  the  said  removal  of  said  pil- 
ings of  complainant  and  the  said  driving  by 
said  defendant  of  said  pinngs  into  the  said 
submerged  lands  of  complainant  conatltnte 
encroachmeate  ui>on  the  submerged  lands  ctf 
complainant  in  the  direction  of  ito  lines  con- 
tinued to  the  channel." 

The  line  between  the  uplands  of  complain' 
ant  and  the  defendante  apparoitly  does  not 
approach  the  navigable  river  at  right  angles 
or  nearly  so;  but  the  description  of  the  land 
line  indicates  that  it  approaches  the  river  at 
an  ang^e  of  10  degrees  west  of  north,  while 
the  river  apparently  runs  approxlmatcdy  easf 
and  west  In  front  of  the  land. 

It  does  not  appear  from  the  allegations  of 
the  bill  of  complaint  that  the  complainant 
has  any  rights  In  the  submeiged  lands  "in 
front  of  the  lands  of  the  defendante  that 
are  Included  within  lines  run  at  right  angles 
from  each  end  of  the  defendante'  shore  line 
"to  the  edge  o^  the  channel."  Nor  does  It 
clearly  appear  that  the  encroachmmte  com- 
plained of  are  upon  submerged  land  "in  front 
of  complainant's  shore  line  or  between  lines 
running  at  right  angles  from  the  ends  of 
compIalnant*s  shore  line  to  tiie  edge  of  the 
channel. 

Even  if  the  conveyance  to  the  complainant 
in  terms  covers  submerged  land  In  front  of 
the  defendante'  land  between  lines  running 
at  right  angles  from  the  ends  of  the  defend- 
ants' shore  line  to  the  edge  of  the  channel  of 
the  navigable  river,  it  does  not  appear  tbat 
the  complainant's  predecessors  In  title  had 
any  right  to  make  such  a  conveyance.  The 
pleadings  do  not  show  a  possessory  right  of 
the  complainant  in  the  submerged  lands  be- 
tween the  defendante'  shore  line  and  the  edge 
of  the  channel  of  the  navigable  river. 

As  the  complainant  does  not  make  It  clearly 
to  appear  that  the  encroachment  complained 
of  is  upon  lands  as  to  which  it  has  the  right 
to  the  relief  sought,  the  decree  apftealed 
from  is  affirmed. 

TAYLOR,  8HACKLBFOBD;  and  HOCE> 
ER,  33„  concur. 

OOCKBELL,  J.,  took  no  part 
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HOIMES  at  aL  T.  THOMPSON. 

(SapTeme  Court  of  Florida,  Diviaion  B.  Dec 
Id,  1811.    ReheariDg  Denied 
Feb.  20. 1912.) 

BncnoHT  <|  106*)— Tms  or  Pz.uiiTin^ 

AmaHATm  ChJlBQE. 

In  ejectment  the  plaintiff  must  recover,  if 
at  all,  upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  the  title  of  hia  ad- 
fcnarj;  and  where,  in  the  trial  of  anch  a  suit, 
it  appears  that  the  plaintiff**  claim  reata  upon 
I  deed  that  ii  a  numtr  to  eonw  title  because 
made  by  parties  who  had  no  title  to  conr^, 
and  no  title  by  adverse  poaseaaion  is  shown  in 
the  plaintiff,  it  is  not  error  for  the  court  to 
live  an  affirmative  charge  to  the  jury  to  find 
for  the  defendant 

lEd.  Note.— For  other  cases,  aee  Ejectment, 
Cent  Dig.  H  307-810;  Dec.  Dig.  S  106.*] 

Error  to  Circuit  Court,  Duval  Oounty; 
B.  M.  CaU,  Judge. 

Action  by  W.  Parker  Holmes,  for  the  use 
of  John  G.  Christopher  and  others,  against 
William  R.  Thompson.  Judgment  for  de- 
fendant, and  plaintUfs  bring  error.  Affirmed. 

H.  H.  Bndcman,  for  plalntifCs  in  error. 
Baker  ft  Bak»,  tm  defendant  In  error. 

TAYLOR,  J.  The  plaintiffs  in  error,  as 
plaintiffs  below,  instituted  their  action  of 
ejectment  against  the  defendant  in  error,  as 
defendant  Iwlow,  In  the  circuit  court  of  Du- 
val county.  The  defendant  pleaded  the  gen- 
eral issue  of  not  guilty.  The  case  was  tried 
before  a  Jury,  who,  at  the  close  of  the  evi- 
dence, were  afflrmatively  instructed  by  the 
circuit  judge  to  return  a  verdict  for  the  de- 
fendant, which  was  done  and  final  judgment 
was  entered  In  accordance  therewith,  and 
for  a  review  of  this  judgment  the  plaintiffs 
below  bring  the  case  here  by  writ  of  error. 
It  is  admitted  that  both  the  plaintiffs  and 
defendant  claim  title  through  one  James 
Lewis,  who  acquired  title  by  a  deed  from 
Abel  8.  Baldvric  dated  September  13,  1867. 
The  said  James  Lewis  and  his  wife,  Eliza- 
beth, on  August  S,  1893,  executed  to  William 
A.  McLean  as  trustee  a  deed  wherein  they 
conveyed  to  said  William  A.  McLean  as 
trustee  for  certain  uses  and  trusts  all  of  the 
said  tract  of  land  conveyed  to  him,  the  said 
Jamec  Lewis,  by  the  said  Abel  8.  Baldwin, 
except  such  parts  or  portions  thereof  as  bad 
been  previously  sold  and  conveyed  to  other 
parties.  The  evidence  further  shows  that 
the  said  James  Lewis  died  In  1893,  subse* 
iiueot  to  the  ezecatioii  of  this  trust  deed. 
His  wife,  Elizabeth,  died  tn  July,  1886.  and 
William  A.  McLean,  the  trustee  under  this 
deed,  died  In  1S98. 

The  platntUTs  claim  title  to  the  land  in 
dispute,  bdng  a  part  of  the  land  conveyed 
to  Jamas  Lewis  by  Abel  S.  Baldwin  through 
conveyances  executed  after  the  deatb  of  said 
W.  A.  McLean,  trustee,  by  W.  A.  McLean, 
Jr.,  for  himself  as  heir  at  law  of  W.  A.  Mc- 


Lean, Sr.,  deceased,  and  aa  trustee  for  James 
and  Elizabeth  Lewis  and  as  administrator 
of  the  estate  of  W.  A.  McLean,  deceased,  and 
by  John  McLean  for  himself  and  as  heir  at 
law  of  W.  A.  McLean,  Sr.,  deceased,  and  as 
trustee  for  James  and  Elizabeth  Lewis. 
These  deeds  from  W.  A.  McLean.  Jr.,  and 
John  McLean  executed  on  their  own  behalf 
as  heirs  at  law  of  W.  A.  McLean,  Sr.,  de- 
ceased, and  as  his  administrator  and  as 
trustees  for  said  James  and  Elisabeth  Lewis, 
are  the  <mty  cmveyances  by  yrbUA  the  platn- 
tURs  undertook  to  show  the  passage  to  Uiem 
of  the  title.  If  any,  of  James  Lewis  and  Elis- 
abeth, his  wife,  or  of  their  heirs  at  law. 

In  the  case  of  Christopher  v.  Mnngen  (de- 
dded  here  at  the  last  term)  61  Fla.  CIS,  KI 
South.  273,  where  this  deed  of  trust  frcun 
James  Lewis  and  wife  to  William  A.  McLean 
was  directly  involved  for  constmctlon,  tt 
was  htAi  that :  "As  the  trusts  were  not  per- 
formed at  the  death  of  the  trustee,  and  as 
before  that  time  both  James  Lewis  and  his 
wife,  EUxabeth, .  had  died, .  the  purpose  for 
which  the  trust  was  raised  failed;  and  as 
there  was  no  Intention  po  convey  to  the  trus- 
tee an  estate  of  Inheritance,  but  only  to  con- 
fer a  power  to  s^  and  convey  In  Xee  simple, 
the  title  descended  to  the  heirs  of  James 
Lewis  at  his  death ;  and  at  the  death  of  the 
trustee,  or  upon  the  failure  of  the  objects  of 
the  trust,  the  title  of  the  heirs  of  James 
Lewis  was  subject  only  to  such  debts  as  were 
made  a  ctiarge  upon  the  lands  by  the  mort- 
gage feature  of  the  deed  of  trust"  With 
this  construction  of  this  trust  deed  we  are 
still  content ;  and  It  follows,  consequently, 
that  the  deed  from  W.  A.  McLean,  Jr.,  and 
John  McLean,  whereby  they  attempted  to 
convey  the  property  in  dispute  In  their  own 
right  as  heirs  at  law  of  W.  A.  McLean,  de- 
ceased, trustee,  and  as  bis  administrator  and 
as  trustee  for  James  and  Elizabeth  Lewis, 
both  of  whom  were  at  the  date  of  such  deeds 
deceased,  were  nullities  and  conveyed  no  sort 
of  title  to  the  premises  upon  which  eject- 
ment could  be  sustained.  And  since  the 
plaintiffs  have  failed  to  show  any  title  by 
occupancy  or  possession,  and  show  title  only 
through  these  deeds  from  W.  A.  McLean,  Jr., 
and  John  McLean  as  heirs  at  law  of  W.  A. 
McLean,  Sr.,  deceased,  and  as  his  adminis- 
trator, it  follows  that  they  had  failed  to 
show  any  title  to  the  property  In  dispute, 
and  the  trial  Judge  was  correct  in  Instruct- 
ing the  Jnry  to  return  a  verdict  for  the  de- 
fendant, since  the  rule  Is  well  established 
here,  as  elsewhere,  that  In  ejectment  the 
plaintiff  must  recover.  If  at  all,  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  the  title  of  his  adversary.  As 
this  disposes  of  the  main  issue  presented  In 
the  case,  It  Is  unnecessary  to  consider  In  de- 
tail any  of  tlie  other  assignments  of  error. 

The  Judgment  of  the  circuit  court  lo  said 
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cause  H  bereby  afflrmed,  at  tlie  ooat  of  the 

plaintiffs  In  error. 

HOGEER  aad  PARKHILU  33.,  concur. 

WHITFIBU),  C.  J.,  and  SHAGKLBFORD 
and  OOGKRBLU  33.,  ooncnr  In  tbe  (pinion. 


Bx  parte  OVERTON. 
(Sapreme  Court  of  AJabama.   Jan.  18,  1912.) 

JuDouEirr   (i   139*)— DKunxAi— SsmNO 

Abide. 

Where  a  default  was  taken,  the  damages 
□ot  being  lignldated,  and  not  yet  having  been 
auessedt  the  judgment  waa  interlocntozy,  and 
might,  in  the  dlscretioii  of  tbe  dreoit  coart,  be 
■et  aatde  after  SO  days  from  Its  renditim;  Loc 
Acts  1888-89.  p.  801«  I  11,  providing  that  final 
jodgments  are,  after  the  expiration  of  30  days, 
bejond  the  control  of  that  court,  not  applying. 

[Ed.  Note.— For  other  cases,  see  Jodgment, 
Gent  Big.  %i  265-268;  Dec.  Dig.  (  189  *T 

AppltcatiOD  by  Andy  J.  Overton  for  writ  of 
mandamus  directed  against  tbe  Judge  of  tbe 
drcnlt  court  ctf  Jefferson  connty.  Writ  re- 
fused. 

fiepsaka  ft  Davla,  for  petlUonn.  A.  C  & 
B.  R.  HowB^  for  respondent. 

SATRE,  J.  Tbls  l8  an  original  application 
to  tbls  court  for  a  writ  of  mandamus.  It  ap- 
pears  that  the  petitioner  brought  bis  suit  In 
tbe  circuit  court  of  Jefferson  county  against 
Octavla  A.  Wood.  On  October  7,  1911,  more 
than  30  days  after  due  service  of  the  sum- 
mons and  complaint,  defendant  being  in  de- 
fault, plaintiff  had  Judgment  by  default  with 
leave  to  execute  a  writ  of  Inquiry  for  the 
assessment  ot  damages.  On  November  10, 
1911,  tbe  luQuIry  was  executed  and  damages 
assessed  by  a  Jury.  Subsequently  tbe  de- 
fendant moved  tbe  court  to  set  aside  the 
Judgment  and  for  leave  to  plead  to  tbe  mer- 
its, averring  that  she  bad  been  prevented 
from  making  defense  by  surprise,  accident, 
and  mistake,  and  that  she  bad  a  Just,  full, 
and  complete  defense.  On  November  18, 
1911,  tbe  court  set  aside  tbe  verdict  and  Judg- 
ment Petitioner  prays  that  tbe  Judge  of  tbe 
circuit  court  be  required  to  vacate,  annul, 
and  set  aside  tbe  Judgment  by  which  bis 
Judgment  was  vacated,  annulled,  and  set 
aside. 

The  act  re^latli^  the  practice  In  the  <dr- 
cult  court  of  Jefferson  (Local  Acts  1888-89,  p. 
797)  provides  in  section  11  that  "final  Judg- 
ments rendered  In  said  court  shall,  after  the 
expiration  of  30  days  from  their  rendition, 
be  taken  and  deemed  as  completely  beyond 
tbe  control  of  the  court  aa  If  the  term  of 
said  court  at  which  said  Judgments  are  ren- 
dered bad  aided  at  tbe  end  of  said  30  days." 
Tbe  motion  was  addressed  to  the  sound  dis- 
cretion of  the  court,  and  it  is  not  alleged  that 
tbe  court's  ruling  was  Infected  with  error, 


except  that  the  motion  and  the  Judgment 
were  made  and  rendered  more  than  30  days 
after  tbe  Judgment  by  default  But  the  lim- 
itation of  80  days  la  placed  upon  tbe  power 
of  the  court  to  interfere  with  Judgments 
which  are  final  Interlocutory  Judgments 
are  as  mudi  under  the  Mmtrol  ot  the  court 
as  th^  ever  were.  The  Judgment  by  default 
was  an  Interlocutory  Judgment  It  la  gener- 
ally held  that  a  final  Judgment  cannot  be  en- 
tered where  the  damages  are,  as  in  this  case, 
unliquidated,  or  the  amount  of  plalntitTs 
dtLlm  uncertain  or  indeterminate.  There 
must  first  be  an  int^locntory  Judgmait  by 
default,  and  the  final  Judgmoit  Is  entered  aft 
er  the  damages  have  been  assessed  by  a  writ 
of  inquiry  or  otherwise  determined  according 
to  law.  23  Gyc.  766.  It  was  so  ruled  by  tbls 
court  in  Martin  t.  Price,  Minor,  68.  There 
was  no  error  In  tbe  court's  action,  and  the 
writ  of  mandamus  will  be  denied. 

Mandamus  denied.  All  the  Justices  concur, 
except  DOWDELU  G.  J.,  not  ttins. 


BARANGO  T.  BIRMINGHAM 
TERMINAL  CO. 
(Supreme  Court  of  Alabama.    Jan.  18,  1M2.) 

PuiADiiTo  (I  248*>— AuNDiEBNT— New  Cause 
or  Action. 

Code  1907,  |  5329,  providing  diat  acHons 
ex  delicto  may  be  Joined  with  actions  ex  con- 
tractu arlBing  out  of  the  same  transaction  or 
relating  to  the  same  subject-matter,  and  section 
5367,  providing  that  in  permitting  an  amend- 
ment new  counts  shall  not  be  held  to  state  a 
new  cause  of  action,  so  loi^  as  they  r^er  to 
the  same  transaction,  property,  title,  and  oai^ 
ties  as  tbe  original,  did  not  change  the  la^v'  ex- 
isting theretofore  that  an  amendment  could  be 
had  where  it  did  not  change  the  term  or  tbe 
action,  make  an  entire  change  in  parties,  or 
introduce  an  oitirely  new  cause;  so  ttiat  an 
amendmeat  of  a  complaint  chaining  a  wrongful 
obstruction  of  a  street,  by  merely  changing  die 
description  of  the  lot  alleged  to  have  been  dam- 
aged, though  It  described  a  totally  dlffennt  lot, 
charged  the  same  injury  and  should  hava  ben 
allowed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  »  686-709;  Dec.  Dig.  |  248.*] 

Appeal  from  City  Court  of  Birmingham; 
C  W.  Ferguson,  Judge, 

Action  by  Raffaela  Baranco  against  the 
Birmingham  Terminal  Company.  From  a 
nonsuit,  on  a  refusal  to  allow  an  ameodioeDt 
to  tbe  complaint  plaintiff  vPOiiI>-  Revers- 
ed and  remanded. 

Frank  8.  White  ft  Sons,  for  appelant 
Weatherly  ft  Stokely,  for  appellee. 

SATRE,  J.  In  thla  case  plaintiff  sued  for 
damages  allied  to  have  been  caused  by  de- 
fendant's wrongful  act  in  pladng  a  perma- 
nent obstruction  across  the  street  upon  which 
bis  lot  fronted.  The  averment  is  that  tbe 
obatruction  dlminlsbed  the  value  of  his  prop- 
erty and  caused  the  loss  of  profits  in  Ms 
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boBtnev  candDcted  tbenon.  Plaintiff  offer- 
ed to  amend  bis  complaint  by  changing  the 
dcMTlptlon  of  Us  lot  Iba  amendment  de- 
scribed a  totally  different  lot,  bnt  one-  con- 
tlgnans  to  that  desortbed  In  the  original 
conqdalnt.  Upon  the  conrt^a  refoBal  to  al- 
low the  amendment,  plaintiff  to«^  a  nonsolt, 
wlOi  a  tdU  d  exoqitlona. 

The  amendment  abonld  have  been  allowed. 
Frertons  to  the  Code  of  190T  It  waa  alwaya 
held  by  this  court  that  the  only  limitation 
npm  the  right  of  a  plaintiff  In  a  cfvll  action 
tt  law  to  amend  his  complaint  waa  that  the 
fonn  ot  the  action  should  not  be  changed. 
There  could  not  be  an  entire  diange  of  par- 
ties; nor  coQld  there  be  the  Bubetltutlon  or 
the  Introduction  of  an  entirely  new  cause  of 
action.  Mahan  t.  Smltberman,  71  Ala.  563. 
Now  it  Is  provided  that  actions  ex  delicto  may 
be  Joined  In  the  same  suit  with  actions  ex  con- 
tractu arising  out  of  the  same  transaction  or 
relating  to  the  same  subject-matter.  Code,  | 
5320.  And  in  the  way  ^>f  further  definition 
of  those  cases  In  wblcb  amendments  must  be 
allowed  it  is  now  provided  that  new  counts 
or  statements  of  the  cause  of  action  shall  not 
be  held  to  relate  to  hew  causes  of  action,  or 
causes  of  action  other  than  that  stated  in 
the  original  complaint,  so  long  as  they  refer 
to  the  same  transaction,  property,  title,  and 
parties  as  the  original.  Code,  {  5367.  The 
wrong  complained  of  in  this  case,  the  gist 
of  both  the  original  complaint  and  the  com- 
plaint as  stated  In  the  proposed  amendment, 
was  the  same,  to  wit,  the  wrongful  ob- 
Btmetlon  of  the  street  The  all^atlons  In 
respect  to  the  diminished  value  of  plalntlfTs 
lot  and  the  loss  of  profits  which  would  have 
been  earned  in  plaintiff's  business  served 
only  to  show  how  and  to  what  extent  the 
alleged  wrong  wrought  injury  to  plaintiff 
different  in  kind  and  degree  from  that  suf- 
fered by  the  general  public  Under  thestat- 
nte,  aad  the  rule  which  has  always  prevailed, 
the  amendment  should  have  been  allowed. 

We  have  considered  the  question  as  to  the 
propriety  of  the  amendment,  the  only  ques- 
tion presented  for  review.  We  will  not  be 
understood  as  Intendli^  anything  In  respect 
to  other  qnestUnui  which  will  arise  in  the 
case. 

Reversed  and  remanded.  All  the  Justices 
concur,  except  DOWDELL,  0.  J.,  not  sitting. 


NBTTUAN  T.  ALABAMA  OBBAT 
SOUTHERN  a  00. 
(Supmas  Court  of  Alabama.   Jan.  18,  1912.) 

1.  DnnniOB  a  046*}— BKPaar  TBsnxoNT— 
DcRBiairATtoiv  or  Oohfbtbkct  — Discbe- 
noR  or  CotJBT. 

In  an  action  aninnt  a  railroad  for  the 
wroDcfal  death  of  piaiiitiff*B  intestate,  a  flag- 
■naiL  1^  testified  that  be  had  been  in  railroad 
work  since  a  boy,  in  the  transportation  depart- 
ment for  four  years,  and  familiar  with  the 
liandling  of  cara,   though  he  had  never  had 

•Porotbar 


charge  of  a  train  or  mn  an  engine,  and  oonld 
not  run  an  engine  and  .can  with  safety,  waa 
asked  to  tell  the  jury  whether  it  was  safe  to 
couple  an  engine  onto  a  caboose,  and  to  explain 
the  proper  manner  of  hsndliu  the  train  and 
engine.  ffeU,  that  the  exclnBuin  of  such  tes- 
timony  as  expert  testimony  was  within  the 
proper  discretion  of  the  lower  court 

[Ed.  Note— For  other  cases,  see  <EMdence, 
Cent  Dig.  I  236S;  Dee.  Dig.  |  546.*] 

2.  Evromfcn  (S  878*)  —  Doouuxitxabt  EJti- 
DSNos— SumciEnoT  or  iDBimnoATiON. 
In  an  action  i^lnst  a  railroad  for  the 
wrongful  death  of  plaintiff's  Intestate,  where  a 
paaa  nad  been  described  bj  witneases,  and  de- 
fendant's conductor  bad  testified  that  the  intes- 
tate told  him  that  he  had  that  pass,  and  that 
he  took  his  word  for  it  and  let  him  proceed 
without  seeing  the  pass,  the  pass  was  admisai- 
ble  in  evidence. 

[Ed.  Note.-r-For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1681;   Dec  Dig.  i  378.*] 

8.  BviDBNOS  (H  128,  148*)— Res  Obsta— ICa.- 

TKBIAUTT. 

In  an  actlrai  against  a  railroad  for  wr<H^ 
ful  death,  where  It  appeared  that  deceased-  was 
allowed  to  ride  on  a  pass,  a  question  to  a  wit- 
ness as  to  whether  the  conductor  "waa  tryiiuc 
to  find  Bernard's  pass"  after  the  aeddent  had 
hapi>ened  was  properly  excluded  as  bdng  im- 
material and  no  part  of  the  res  gestie. 

[E)d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  861-368,  424,  426-428;  Dec.  Dig. 
li  123,  l4i*] 

4.  EVIDKITOC  (i  471*)— Mattbbs  Or  OriHION 
OB  Facts. 

In  an  aetitn  against  a  railroad  for  the 
wrongful  death  of  his  intestate,  who  had  been 
allowed  to  ride  on  a  pass,  a  question  as  to 
whether  the  c(Hiductor,  after  the  accident,  was 
trying  to  find  the  pass,  was  objectionable  as 
calJiiv  for  a  conclusion. 

[Ed.  Note.^If>>r  other  cases,  see  Evidence, 
Cent  Dig.  i  2100;  Dee.  Dig.  |  471.*] 

A[^)eal  from  City  Court  of  Bessemer;  J.  O. 
B.  Qwln,  Judge. 

Action  by  Benjamin  H.  Meyman,  as  ad- 
ministrator of  B.  F.  Neyman,  against  the 
Alabama  Great  Southern  Railroad  Company. 
Judgment  for  dtfeudant  and  plaintiff  ap- 
peals. Affirmed. 

Plnkney  Scott  for  appellant  A.  O.  &  B. 
D.  Smith,  ft»r  apfwUee. 

SIBfPSON,  J.  This  Is  the  gecond  appeal 
In  this  case  (5fi  South.  509),  and  It  Is  stated 
by  counsel  for  both  ai^llant  and  appellee 
that  the  evidence  on  this  trial  Is  the  same 
as  that  given  on  the  first  trial. 

[1]  The  first  assignment  of  error  Insisted 
on  Is  to  the  action  of  the  court  sustaining 
objections  to  the  question  to  the  witness 
Farr:  "Tell  the  jury  whether  or  not  tt  was 
a  safe  thing  to  do,  to  couple  that  engine  on 
to  their  caboose."  The  witness  is  a  flagman, 
and  while  he  stated  In  his  examination  in 
chief  that  he  had  been  in  the  railroad  busi- 
ness since  a  boy.  In  the  transportation  de- 
partm^t  for  four  years,  and  familiar  with 
handling  cars,  yet  on  cross-examination  he 
stated  that  he  had  never  had  charge  of  a 
train,  never  ran  an  «igine,  that  he  did  not 
know  bow,  and  could  not  mn  an  engine  and 
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cars  with  safety.  The  court,  In  tbe  exercise 
of  tbe  discretion  which  It  has  tn  regard  to 
the  admission  of  expert  testimony,  did  not 
err  In  sastalnlog  said  objections.  For  the 
same  reasons,  there  was  no  error  In  sustain- 
ing the  objection  to  tbe  further  question  to 
said  witness  to  explain  the  proi>er  manner 
of  handling  the  train  and  engine. 

[2]  There  was  no  error  in  OTerrullng  the 
objection  to  the  introduction  of  the  pass  in 
erldenoe.  The  pass  had  been  described  by 
other  witnesses  as  "M  42,"  and  the  conductor 
— Snddeth— had  testified  that  the  Intestate 
told  him  he  had  that  pass,  and  that  be  took 
bis  word  for  it  and  let  blm  proceed,  without 
seeing  the  pass. 

[3, 4]  There  was  no  error  In  sustaining  tbe 
objection  to  the  question  to  the  witness  B, 
H.  Neyman  as  to  whether  the  conductor, 
Suddeth,  "was  trying  to  find  Bernard's  pass" 
after  the  accident  had  happmed,  as  It  was 
immaterial,  not  part  of  the  res  gestse,  and, 
even  U  othenrise  unobjectionable,  the  ques- 
tion should  have  asked  for  facts,  from  which 
the  Jury  could  say  what  be  was  "trying" 
to  do. 

After  a  le-ezamination  of  the  evidence  In 
this  case,  and  considering  the  arguments  of 
appellant^  we  see  no  reason  for  overruling 
the  former  decision  of  this  court  to  the  ef- 
fect that  the  general  charge  was  properly 
given  In  favor  of  the  defendant. 

The  Judgment  of  the  court  is  affirmed. 

Affirmed.  All  tbe  Justices  eoncarr  save 
DOWDBL14  a  J.,  not  Bitting. 


JORDAN  V.  JORDAN. 

'Supreme  Court  of  Alabama.    Jaa.  18,  1912.) 

X,  DivoBCK  (H  177,  280*) —Appeal  — Deci- 
sions Reviewabls. 

An  order  made  In  an  action  for  divorce 
denying  a  motion  to  require  the  complainant  to 
pay  the  costs  of  previous  suits  as  a  condition 
precedent  to  prosecution  of  the  action,  and 
granting  complainant's  petition  for  alimony 
pendente  lite,  and  an  order  of  reference  to  as- 
certain the  amount  thereof,  are  not  appealable. 

[Ed.  Note. — For  other  caaest  see  Divorce, 
Cent.  Dig.  f{  563.  764;  Dec.  Dig.  g§  177,  280.*] 

2.  Mandamus  (SS  53,  59*)— Allowance  of 
Alimont  —  Vacation  of  Decbeb  —  Manda- 
mus. 

Mandamus  is  the  proper  remedy  to  require 
the  lower  court  to  stay  a  proceeding  in  a  di- 
vorce action  until  complainant  pays  the  costs  of 
previous  suits,  and  also  to  show  cause  wtiy  the 
order  allowing  alimony  should  not  be  vacated. 

[Bd.  Note. — For  other  cases,  see  Mandamus, 
Dec.  Dig.  SI  53,  59.*] 

8.  Costs  (|  277*)— Patmbkt^Stat  of  Subse- 
quent Action. 

When  a  complainant  has  failed  in  one  suit 
and  bringa  another  against  the  same  party  for 
t»ubstanttally  the  same  cause  of  action,  the 
(Tourt  will  stay  the  proceedings  in  the  second 
suit  until  the  costs  in  the  former  suit  are  paid, 
but  it  has  some  discretion  in  the  matter,  and, 
where  there  is  a  valid  excuse  for  the  failure  to 
pay  the  costs  of  tbe  former  suit,  it  will  not 


compel  such  payment  as  a  condition  of  permit- 
ting the  second  to  proceed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent. 
Dig.  U  1048-1060;  Dec  Dig.  S  277.»] 

4.  DivoBCB  (S  195*)  —  Aliuont  Pendente 
Lite— DiscMTioN  of  Coubt— Payment  of 
Costs. 

In  a  suit  for  divorce  defendant  moved  to 
require  the  paymmt  of  costs  of  previous  suits 
as  a  condition  precedent  to  a  proseeation  of  the 
case,  and  excepted  to  complainant*a  petition 
for  alimony  pendente  lite.  Plaintiff  alleged  that 
the  former  suit  was  dismissed  on  the  solicita- 
tion of  defendant  to  effect  a  reconciliation;  de- 
fendant agreeing  to  provide  for  her  and  that  th^ 
would  live  together,  and  that,  after  she  bad 
dismissed  the  suit,  he  refused  to  carry  out  his 
promise.  Beld,  that  the  allowance  to  complain- 
ant of  alimony  in  a  second  suit  without  first  re- 
quiring her  to  psy  the  costs  of  the  former  suit 
was  mthhi  the  dueretion  of  the  conrt. 

[Ed.  Note.— For  other  cases,  see  ZNtoicOi 
Gent  Dig.  |  681;  Dee.  Dig.  1 

5.  DiToacE  (§  214*)—Appbal— Review. 

Where  counsel  for  defendant  in  divorce 
had  notice  of  the  time  and  place  for  the  exe- 
cution of  the  reference  as  to  alimony,  but  fail- 
ed to  appear,  defendant  could  not  except  to  the 
confirmation  of  the  report. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  626-631;  Dec  Dig.  |  214.*] 

6.  JuDOMBNT  (I  048*)— FliXADZNO  JtmOHENT 
IN  BaE. 

In  an  action  for  divorce,  the  defense  of  a 
bar  by  a  former  action  should  be  invoked  by  a 
plea,  and  not  by  motion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {f  1787-1794;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; E.  C.  Crowe,  Judge. 

Mandamus  by  John  J.  Jordan,  defendant- 
appellant  in  an  action  for  divorce  brought 
by  Annie  Jordan,  praying  in  the  alternative 
that,  upon  denial  of  a  motion  to  require  the 
adverse  party  to  pay  costs  of  previous  salts 
as  a  condition  precedent  to  prosecution  and 
to  vacate  allowance  of  alimony  pendente  lite, 
to  require  the  Jefferson  circuit  court  to  stay 
proceedings  until  payment  of  costs,  and  to 
show  cause  why  tbe  order  allowing  alimony 
should  not  be  vacated.  Appeal  dismissed, 
and  mandamus  denied. 

Plitfcn^  Scott,  for  appellant  J.  B.  Alrd, 
for  appellee. 

ANDERSON,  J.  [1]  This  appeal  seeius  to 
be  prosecuted  from  the  action  of  the  court 
in  failing  to  sustain  the  appellant's  motion 
to  require  the  complainant  to  pay  the  costs 
of  the  previous  suits  as  a  condition  pre- 
cedent to  a  prosecution  of  the  casb  at  bar, 
and  to  the  granting  of  the  complainant's 
petition  for  alimony  pendente  lite,  and  in 
-ordering  a  reference  to  ascertain  tbe  amoont 
None  of  these  orders  are  appealable.  Brady 
V.  Brady,  144  Ala.  414,  39  Soutb.  237. 

[2]  The  appellant  has,  however,  prayed  In 
the  alternative  in  a  motion  for  the  writ  of 
mandamus  to  be  addressed  to  tbe  lower  court 
requiring  It  to  stay  the  proceedings  until  the 
cost  Is  paid  and  to  show  cause  why  the 
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order  allowing  alimony  should  not  be  va- 
cated, and  man  damns  Is  no  doubt  tbe  proper 
remedy.  Brady  t.  Brady,  supra;  Brad- 
Bbaw's  Case,  67  South.  16. 

[S]  Begardleas  of  the  rule  as  to  actions 
at  law,  it  is  well  settled  in  equity  that 
wbeo  the  complainant,  as  here,  has  failed  In 
<Hie  suit,  and  brings  another  against  the 
same  party  for  the  same,  or  what  la  sub- 
stantially the  same  cause  of  action,  the  court 
will  stay  the  proceedings  In  the  second 
until  the  costs  In  the  former  suit  are  paid. 
Street's  Case,  106  Ala.  102,  17  South.  779; 
Brown  v.  Brown,  81  Ala.  COS,  2  South.  96. 
Whether  or  not  it  Is  the  Imperative  duty  of 
the  court  to  stay  the  proceedings  and  the 
matter  Is  not  therefore  discretionary  In  ac- 
tions at  law  we  need  not  decide.  In  equity, 
bowever,  the  rule  has  its  limltatlonB,  and 
it  would  seem  that  the  chancery  court  would 
hare  some  discretion  In  the  matter.  If  a 
proper  excuse  la  shown.  Updike  v.  Bartles, 
13  N.  J.  Eq.  2S1.  "A  court  of  equity  wUl 
be  governed  by  the  circumstances  of  each 
case,  and,  where  there  Is  a  valid  excuse  given 
for  the  failure  to  pay  the  cost  Incurred  in 
the  former  action,  it  will  not  compel  sudi 
payment  as  a  condition  of  permitting  the 
second  to  proceed."  N.  P.  Co.  v.  Mertes,  85 
Neb.  207,  62  N.  W.  1100.  In  Stebblna  T. 
Grant,  19  Johns.  (N.  T.)  196,  the  court  recog- 
nized the  rule  at  common  law,  but  refused 
to  apply  it  in  equity. 

[4]  We  cannot  put  the  trial  court  in  error 
for  declining  to  stay  the  proceedings  until 
the  cost  in  the  former  suit  was  paid.  The 
complainant  answered  the  motion  under 
oath,  that  the  former  suit  was  dismissed  by 
her  without  seeing  her  counsel,  upon  the 
solicitation  of  the  respondent,  for  the  sole 
purpose  of  efFecUng  a  reconciliation;  "that, 
if  she  dismissed  the  pending  suit,  he  would 
provide  for  her,  and  give  ber  money  to  live 
on,  and  that  they  would  go  back  together 
as  man  and  wife,"  and,  after  she  had  dis- 
missed said  suit,  he  flatly  refused  to  carry 
out  his  promise.  This  answer  was  sworn 
to,  and  we  are  not  inclined  to  put  the  trial 
court  in  exTOT  for  proceeding  to  award  the 
complainant  alimony  pend^te  lite  without 
first  requiring  her  to  pay  the  costs  of  the 
former  suit. 

[5]  The  record  shows  that  the  respondent's 
counsel  had  notice  of  the  time  and  place  for 
the  execution  of  the  reference,  and  failed 
to  appear.  The  respondent,  having  failed  to 
appear  before  the  register  or  master,  could 
not  except  to  the  report,  and  which  said 
report  was  properly  confirmed  when  read. 

[|]  Whether  or  not  the  former  suit  was  a 
bar  to  the  present  suit,  the  case  not  having 
been  disposed  of  after  being  set  down  for 
the  bearing  on  Its  merits,  or  because  dismiss- 
ed at  the  Instance  or  request  of  the  respond- 
ent, we  need  not  decide,  for,  if  it  Is  a  bar, 
a  question  extremely  doubtful,  the  ^efense 


should  be  propwly  invoked  by  •  plea*  and 

not  by  the  motion  In  question. 

The  appeal  Is  dismissed,  and  the  man- 
damus must  be  denied.  All  the  Justices  con- 
cur except  DOWDELI4  a  J.t  not  alttlns. 


DRIVER  et  al.  v.  NEW. 
(Supreme  Court  of  Alabama.    Jan.  11,  1912.) 
InjDNcnoH  (1  8S*)--SuBJ]E0T8  or  Bxuef— 

TBESPASSES  tTPON  LAND. 

Wbile  a  bill  to  enjoin  trespanea  cannot 
aup^ant  an  action  of  ejectment,  iojunctioa  lies 
for  a  reascmable  time  to  enable  one  of  the  par> 
ties  to  bring  suit  at  law  to  wtabUsh  his  legal 
title. 

[Ed.  Note.— F(w  other  cases,  see  Injunction, 
Cent  Dig.  H  86-00;  De&  Dig.  f  8SL*3 

Appeal  from  Chancery  Court,  MobUe  Coun- 
ty; TJiomas  H.  Smith,  Chancellor. 

BiU  by  Charley  New  against  J.  B.  Drirer, 
and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Bestor.  Bestor  &  Young,  for  appellants. 
Frederick  0.  Bromberg,  for  appellee 

SIMPSON,  J.  The  bill  In  this  case  was 
filed  by  the  appellee  to  enjoin  the  commit* 
ting  of  trespasses  on  land,  wblch  said  tres- 
passes are  alleged  to  be  of  such  a  continuous 
nature  as  to  Justify  the  Interposition  of  a 
court  of  equity.  It  Is  settled  that  this  pro- 
ceeding cannot  take  the  place  of  an  action 
of  ejectment,  thus  invoking  the  Jurisdiction 
and  powers  of  a  court  of  chancery  to  decide 
in  which  party  the  title  to  land  resides. 
The  court,  however,  exercises  its  powers 
temporarily,  enjoining  the  commission  of  the 
trespasses  for  a  reasonable  time,  in  order 
to  enable  one  party  or  the  other  to  bring 
suit  In  a  court  of  law  to  establish  As  legal 
title. 

In  the  case  of  Kellar  v.  BuUington,  101 
Ala.  267,  14  South.  466,  the  evidence  showed 
that  the  respondent  was  In  possession  of  the 
land  under  color  of  title,  and  that  the  com- 
plainant claimed  title  under  a  government 
patent  subsequent  to  respondent's  entry,  and 
this  court  denied  the  injunction,  holding  that 
It  was  merely  a  case  of  controversy  as  to 
the  title  to  the  land,  which  could  not  be 
tried  in  a  court  of  equity.  The  court  also 
gave  as  a  further  reason  why  the  Injunction 
was  denied,  that  the  value  of  the  stone  which 
had  been  and  could  be  taken  by  the  respond- 
ent was  so  inconsiderable  In  comparison  to 
the  vast  quarry  Involved  that  no  irreparable 
injury  would  follow  the  assertion  of  com- 
plainant's legal  remedies  without  resort  to 
Injunction,  and,  quoting  from  High  on  In- 
junctions, said:  "If  the  title  to  the  locus  in 
quo  is  in  doobt,  the  Injunction,  If  allowed 
at  all,  should  only  be  temporary  until  the 
title  can  be  determined  at  law."  101  Ala. 
270,  271,  14  South.  467. 

In  the  case  of  Ashurst  v.  McKenzie.  02 
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Alft.  4S4,  491,  9  South.  262,  264,  this  conrt 
said,  "With  respect  to  the  relief  sought  In 
the  bill  by  way  of  Injunction  of  trespasses, 
it  may  be  conceded  that,  pretermitting  the 
question  of  title,  the' continuous  or  recur- 
ring character  of  the  threatened  trespasses 
alleged  entitle  the  complainanta  to  have 
their  commiaalon  enjoined,  since  redress  at 
law  could  only  be  had  by  a  multiplicity  of 
snlta,  a  fact  of  itself  sufficient  to  determine 
the  Inadequacy  of  the  legal  remedy,  and  es- 
pecially so  in  view  of  the  defendant's  al- 
leged and  admitted  InsolTency,"  and  after 
alluding  to  tbe  fact  that  the  matter  of  title 
was  contested  between  the  parties,  and  that 
the  erldoioe  was  in  irreconcilable  conflict, 
stated  that  the  chancery  court  only  "con- 
serreB  and  protects  tbe  property  by  its  re- 
Btrakiing  process,"  and  that  "the  oi^  relief 
^nlt7  can  grant  In  the  first  instance  Is  by 
way  of  a  temporary  injonctlon  of  trespass, 
glTlng  tbe  parties  opportunity  to  litigate  the 
title  In  the  courts  at  law,"  etc.,  and  as  the 
complainant  was  In  possession  the  temporary 
injunction  was  allowed. 

In  tbe  iBtes  case  of  Hamilton  t.  Brent 
Lumber  Co..  127  Ala.  78,  84,  28  South.  698, 
the  court  held  tbat  the  diancellor  was  In 
error  In  decreeing  that  the  complainant 
had  the  constructlTe  possession,  basing  it  up- 
on "the  doctrine  which  refers  the  possession 
to  the  titl^"  because  tbe  conrt  of  equity  has 
no  Jurisdiction  to  determine  the  title,  yet, 
although  there  was  no  aTerment  In  the  bill 
that  the  complainant  was  in  possession,  and 
no  proof  of  possession.  In  him,  but  It  was 
•  Bbown  to  the  satisfaction  of  tbe  court  that 
tbe  respondent  was  in  the  actual  possession 
of  the  land,  this  court  rendered  a  decree  con- 
tinulnciitbe  Injunction  until  the  complainant 
should  have  a  reasonable  time  to  bring  ac- 
tion at  law  to  reo)Ter  possession  of  the  land. 

It  seems,  from  these  decisions  of  our  own 
court,  tbat  when  the  title  is  in  dispute,  and 
the  trespasses  are  continnotta  and  create  Ir- 
reparable Injury,  the  court  will  allow  the 
temporary  Injunction,  whether  the  complain- 
ant or  the  defendant  be  In  possession,  the 
object  being  to  preserve  the  property  until 
the  rights  of  the  parties  can  be  Judicially  de- 
termined. The  bill  In  this  case  shows  tbe 
continuous  and  Irr^rable  nature  of  tbe 
trespasses  In  this  case,  and  alleges  that  the 
complainant  is  in  possession  and  has  title 
to  the  premises.  Tht  respondent  also  sets 
up  title. 

The  evidence  oftwed  by  complainant  shows 
that  complainant's  father  entraed  upon  the 
land  under  color  ot  title  ta  1870,  llred  on  It 
for  many  years,  and  exercised  acts  of  own- 
ership, and  since  be  moved  oft  he  and  bis 
son,  tbe  complainant,  who  succeeded  to  his 
other's  possession  under  a  deed,  kept  nu- 
meroiu  notices  of  their  ownership  and  pos- 
session at  a  number  of  places  on  the  land, 
besides  doing  other  acts  indicating  owner- 


ship. While  there  Is  some  conflict  In  the  ev- 
idence, we  think  that  tbe  chancellor  cor- 
rectly held  that  the  possession  of  the  land 
was  in  the  complainant,  and,  under  the 
authorities  <^ted,  prop^iy  granted  the  tem- 
porary injunction,  until  the'  title  to  the  land 
can  be  determined  by  a  proceeding  at  law 
brought  within  a  reasonable  time. 

The  decree  of  the  court  is  affirmed.  Af- 
flrmed.  All  the  Justices  ooncor,  aav*  DOW- 
DBIiU  0.  J.,  not  sittiag. 


OATBS  T,  SMITH. 
(Supreme  Oomt  of  Alabama.    Jan.  9,  1912.) 

1.  Banks  and  Ba.nkino  <|  77*)— Inbolvshot 

— RECBIVZBBHIF— NATUBB— SXATDTOBT  PBO- 

VlfllONS. 

Code  1907,  |  S060,  providing  that,  when- 
ever the  treasarer  finds  a  banl^  or  corporation 
doing  a  banklDg  business  is  not  iu  a  solvent 
condition,  tbe  Attorney  General  shall  lastitiite 
proceedingB  to  put  the  bank  in  the  hands  of 
some  competent  person,  who  shall  collect  its  as- 
sets and  pay  off  its  liabllitleB,  creates  a  stato- 
tory  recelverBhip  for  banks  subject  to  tbe  gen- 
eral  principles  w  racetveiship  and  section  8009, 
providing  tltat  tbe  assets  of  iiuolvent  corpora- 
tions constitate  trust  funds  for  the  payment  ef 
creditort. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Out.  Dig.  f|  liSMm\ki  Z>M>  DlS- 
I  77.*] 

2.  BAmES  AND  BAirKINO  (I  77*)— Insolvxnct 
— Beouvkbship— Emoi. 

The  appointment  of  a  receiver  under  Code 
1907,  {  3&60,  providing  that,  when  a  bank  la 
found  to  be  insfdvent,  the  Attorney  General 
shall  inatltnfee  proceedings  In  a  court  having 
jurisdiction  to  put  the  bank  Into  the  hands  <x 
some  person  to  wind  ap  Its  affairs,  operates  as 
an  adjudication  of  insolvency  fixing  the  status 
of  corporate  assets  and  Qualifying  the  rights 
of  creditors. 

[Ed.  Note.— For  other  cases,  see  Batiks  and 
Banking,  Gent  Dig.  H  165-176)6;  Dec  Dig. 
i  77.*] 

3.  BfcsiVERS  ft  69*)— Appointmbnt— Bftkct. 

Ordinarily  the  appointment  of  a  receiver 
does  not  vest  in  him  any  title'  to  tbe  property 
involved,  but  only  tbe  right  of  possession. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  SI  124.  125 ;  DecTDig.  |  69.*] 

4.  Banks  and  Bahkino  (S  80*)— Insolvknct 

— RECEIVEBSHIF— AlXOWANCE    OF  CLAIMS— 

Set-Osts. 

Where  a  receiver  was  appointed  under 
Oode  1007, 1  S660,  to  collect  the  assets  and  pay 
off  the  liabilities  of  an  insolvent  bank,  a  debtor 
cannot  offset  a  debt  due  tbe  bank  with  an  ob- 
ligation acquired  after  Its  insolvency,  for  sec- 
tion 3609  provides  tbat  the  attsets  of  insolvent 
corporations  constitute  a  trust  fnnd  for  the 
payment  of  (creditors,  and,  while  the  dianged 
status  wrought  by  insolvency  does  not  impsir 
or  defeat  existing  rights  of  set-off,  debtors  are 
not  required  to  nave  ofEset  against  their  debts 
claims  which  tbey  have  acquired  subsequent 
to  insolvency,  for,  after  insolvency  is  establish- 
ed, a  creditor  is  only  entitled  to  file  his  daim 
and  share  ratably  in  the  distribution  of  tbe  as- 
sets, and  so  his  assignee  has  no  greater  ri^ts. 

[B)d.  Note.— For  other  cases,  see  Banks  and 
Banking.  Gent  Dig.  IS  184-106;  Dec. 
I  80.*]  • 
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5.  BAITES  and  BAHEINO  (I  80*)— InSOLTBNCT 
— BXOBITEBBHXP— Al^WANCB   OT  OldUMS— 

Ssr-OrFs. 

Code  f  6868,  piovidinff  that  mtitual 

ddita  SDbciatliiK  between  the  parties  at  the  com- 
mencemeat  of  the  init  may  be  set  off,  does  not 
ctre  one  indebted  to  an  insolTent  bank,  which 
has  been  placed  in  the  hands  of  a  receiver,  the 
right  to  offset  an  obligation  acquired  since  in- 
Bolrencr,  for  It  refers  to  a  debt  to  and  a  claim 
against  the  same  legal  person,  each  of  which 
most  eqnallr  alCozd  the  obligee  a  ri^t  of  ac- 
tion against  the  obligor. 

[BA.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  184r-19ej  Dec  Dig. 
I  80,*] 

Appeal  from  Chancery  Court  Jefferson 
Connty:  A.  H.  Benners,  Cbancdlor. 

Proceedings  by  tlie  Attorn^  Gteneral 
against  the  Guarantee  Banlc  ft  Tmst  Com- 
pany, in  which  B.  D.  Smith  was  appointed 
receiver  of  thie  defendant  On  petition  John 
B.  Oatea  against  the  receiver.  From  a  de- 
cree rastalnlng  a  danorrer  to  tbe  peUtloni 
the  petitioner  appeals.  Affirmed. 

Henzy  Upeon  Sims,  for  appellant.  J.  B. 
Gariier  and  Gterber  &  Garber^  for  appellee. 

SOMERVILLi;  J.  Section  8660  of  the 
Code  of  1907  (section  16  of  tlie  state  banking 
act  of  October  2, 190S)  1b  as  follows:  "When- 
ever the  treastirer  finds  that  a  bank  or  cor- 
poration chartered  by  tbe  laws  of  this  state 
and  doing  a  banking  business,  Is  not  in  a 
Bolvent  condition,  he  shall  immediately  re- 
port the  condition  of  the  bank  to  tbe  Got- 
emor,  and  the  Governor  shall  direct  the 
Attorney  General  to  institute  proceedings 
In  ft  court  having  Jurisdiction  in  the  county 
where  the'  baiA  or  parent  bank  Is  located, 
to  put  the  bank  in  the  hands  of  some  com- 
petent person,  who  shall  give  bond  in  an 
amount  to  be  fixed  by  the  Judge  for  the 
faithful  discharge  of  his  duties,  and  said 
person  so  appointed  shall  Immediately  take 
charge  of  the  bosiness  of  said  bank,  collect- 
ing Its  assets  and  paying  off  Its  liabilities 
under  the  law  and  rules  of  such  court" 

Proceeding  In  accordance  with  this  stat- 
ute, the  Attorney  General  filed  his  bill  in 
the  JetTerson  chancery  court  against  the 
Guarantee  Bank  &  Trust  Company,  allying 
that  the  State  Treasurer  bad  certified  to  the 
Governor  that  the  respondent  bank  was  not 
In  a  solvent  condition,  and  praying  for  tbe 
appointmoit  of  some  competent  person  as 
recetvCT  to  Immediat^y  take  charge  of  tbe 
business  and  property  of  said  bank,  to  collect 
its  assets,  and  hold  th^  subject  to  the  orders 
of  the  court  The  court  thereupon  appointed 
the  appellee,  B.  D.  Smith,  as  such  receiver, 
who  took  charge  of  tbe  bank,  and  proceeded 
to  collect  Its  assets.  The  receiver  soon  aft- 
wwards  filed  bis  recwrt  showing  that  tbe 
bank  was  bop^essly  Insolvent  and  on  Nov- 
ember 8,  IfilO,  the  court  ordered  that  all 
creditors  should  file  their  claims  against  the 
bank  on  or  before  January  10,  1911;  and  on 


I>ecemb»  17,  1910,  further  ordered  that  the 
receiver  should  allow  set-offs  only  In  those 
cases  where  debtors  held  or  owned  certifi- 
cates of  deposit  of  said  bank,  general  or 
Interest-bearing,  at  the  time  of  the  com- 
mmcement  of  the  receivership.  On  Janu- 
nary  10,  1911,  the  appellant,  John  B.  Gates, 
filed  in  the  court  his  sworn  petition,  show- 
ing that  he  was  Indebted  to  said  Insolvent 
bank  In  tbe  sum  of  $1,404  by  bis  promissory 
note  of  July  2,  1910,  due  and  payable  on  July 
2,  1911,  to  which  was  attached  certain  col- 
lateral securities  tbe  property  of  petitioner; 
that  this  note  was  among  the  assets  of  said 
bank,  and  in  the  possession  said  receiv- 
er; that,  before  the  institution  of  this  cause, 
said  bank  for  valqe  received  had  issued  an 
interest-bearing  certificate  of  d^slt  in  the 
sum  of  flJSO  to  the  Interstate  Fire  Insur- 
ance Company,  payable  on  July  2,  1911;  and 
that  petitioner  had  become  the  owner  and 
purchaser  of  said  certificate  hy  indorsement 
and  for  a  valuable  consideration.  The  imy- 
er  of  the  petition  waa  in  sabstance  and  tf- 
fect  that  this  certificate  of  deposit  should 
be  allowed  as  a  set-off  against  petitioner's 
said  debt  to  the  bank,  that  iila  said  note  be 
canceled  and  bis  collateral  returned  to  him, 
and  that  any  balance  found  due  on  the  cer- 
tificate be  allowed  to  him  as  a  claim  against 
the  bank.  Tbe  receiver  demurred  to  the 
petition  on  various  grounds,  among  othtts, 
that  it  did  not  show  that  the  certificate  of 
deposit  was  transferred  to  petitioner  before 
the  appointment  of  the  receiver.  The  de- 
murrer was  sustained  by  the  chancellor, 
and,  petitioner  declining  to  amend,  a  decree 
was  entered  dismissing  the  petition.  The 
controlling  question  raised  1^  the  appeal 
Is,  therefore,  whether  a  claim  acquired  by 
tbe  debtor  of  an  insolvent  banking  corpora- 
tion in  the  hands  of  a  receiver,  after  the  ap- 
pointment of  the  receiver,  is  available  as  a 
set-off  against  bis  debt  previously  existing. 

[1]  The  effect  of  section  3560  of  the  Code 
is  to  create  a  statutory  receivership,  sub- 
ject of  course,  to  the  general  principles 
which  govern  that  branch  of  equity  law, 
and  subject  specifically  to  section  3509  of 
the  Code,  which  provides  that  "the  assets 
of  Insolvent  coriwratlons  constitute  a  trust 
fund  for  tbe  payment  of  the  creditors  of 
such  corporations,  which  may  be  marshaled 
and  administered  In  courts  of  equity  in  this 
state."  These  two  statutes  are,  of  course, 
parts  of  a  single  system,  and  co-operate  In 
the  clearly  defined  purpose  of  the  Legisla- 
ture to  promptly  sequester  the  assets  of  In- 
solv^t  state  banks,  to  the  end  that  such 
assets  may  be  impartially  administered  in 
favor  of  all  the  creditors. 

[2]  Upon  tbe  filing  of  a  bill  of  complaint, 
appropriate  in  form  and  substance,  a  court 
of  equity  Is  authorized  to  appoint  a  receiver 
for  the  purposes  stated,  and  the  decree  of 
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appointment  operates  Ipso  focto  as  a  poten- 
tial adjudication  of  luaolvency,  fixing  the 
status  of  corporate  assets,  and  qualifying 
tbe  rights  of  corporate  creditors.  Whether, 
for  our  present  purposes,  this  status  relates 
back  to  the  filing  of  tbe  bUl,  or  to  the  State 
Treasurer's  report  of  InsolTOicTt  or  to  the 
date  of  actual  insolvency,  we  need  not  con- 
sider. See  the  Tarlons  mUngs  collected  in 
case  note  to  Stone  t.  Dodge  (Mich.)  21  I<. 
R.  A.  280. 

[8]  In  ordinary  cases  of  recelTershlp,  It  Is 
very  generally  held  that  the  appointment 
of  the  receiver  does  not  vest  In  him  any  title 
to  the  property  Involved,  hot  only  the  right 
and  dut7  of  possession.  Sullivan  Timber 
Co.  V.  Black,  159  Ala.  587,  48  Sooth.  870; 
Talladega  Merc.  Oo.  t.  Jenifer  Iron  Co.,  102 
Ala.  259,  14  South.  743;  South.  Granite  Co. 
v.  Wadsworth,  115  Ala.  670,  22  South.  157; 
High  on  Beceivers,  1 5;  23  Am.  &  Ekig.  Ency. 
Law,  1042. 

[4]  But  this  qnestion  la  of  no  Importance 
In  the  present  caai^  tor  tbe  trust  fund  the- 
ory of  the  statute,  as  well  as  tbe  equitable 
rights  of  the  receiver,  Just  as  ^ectnally 
hold  and  protect  the  assets  of  tbe  bank  for 
the  purposes  In  view  as  If  the  legal  tiOe 
were  vested  In  the  receiver.  In  a  similar 
case,  however,  the  Supreme  Court  of  Biassa- 
chusetts  has  held  that  sncb  a  recover  "Is  to 
be  regarded  as  a  quasi  assignee,  and  u  being 
vested  with  the  legal  title  to  the  assets  of 
the  bank."  Howartb  v.  Lombard,  175  Mass. 
670.  670,  66  N.  E.  888,  891,  49  L,  R.  A.  301. 
And  this  ruling  seems  to  meet  with  tbe  ap- 
proval of  Mr.  High.  High  on  Receivers  (4th 
Ed.)  I  S17c.  It  is  universally  conceded  that 
the  changed  status  wrought  by  Insolvency, 
or  by  the  appointment  of  the  receiver,  does 
not  impair  then  existing  rights  of  set-off  tn 
fkvor  of  debtors.  See  note  to  St  Paul  Trust 
Co.  V.  Leek  (Minn.)  47  Am.  St  Rep.  686; 
Scott  V.  Armstrong,  146  U.  S.  499,  13  Sup. 
Ct  148,  36  U  Ed.  1069;  34  Cyc.  194. 

But  it  Is  held  with  equal  unanimity  that 
such  debtors  are  not  entitled  to  have  set  off 
against  their  debts  claims  which  they  have 
acquired  subseqnoit  to  such  insolvency,  of 
which  they  have  notice,  or  subsequent  to 
the  anwintment  of  the  receiver,  stone  v. 
Dodge,  96  Mich.  614,  56  N.  W.  75,  21  L.  R. 
A.  280,  and  note;  Scott  v.  Armstrong,  146 
U.  S.  499,  13  Sup.  Ct  148,  36  L.  Ed.  1059; 
Nix  V.  Ellis,  118  Qa.  045,  45  S.  £.  404,  98 
Am.  St  R^.  Ill;  St  Paul  Trust  Co.  v. 
Leek,  57  Minn.  87.  58  N.  W.  826,  47  Am.  St 
Rep.  note,  pages  582-586-688;  Davis  v.  Ind. 
Mfg.  Co.,  114  N.  a  321,  19  8.  B.  371,  23 
L.  R.  A.  322;  In  re  Hamilton.  26  Or.  579, 
38  Pac.  1088;  In  re  Van  Allen,  87  Barb. 
(N.  Y.)  226;  Smith  v.  Mosby,  9  Helsk.  (Tenn.) 
601;  Van  Dyck  v.  McQuade,  86  N.  T.  617; 
Clarke  V.  Hawkins,  5  R.  1. 219;  Jackson  v.  La- 
hee,  114  111.  300, 2  N.  E.  172;  High  on  Receiv- 
ers (4th  Ed.)  {  247 ;  23  Am.  &  Eng.  Ency.  Law, 
1094;  84  eye  196.  Tbe  reason  in  each  case 


Is  elementary:  (1)  The  receiver  succeeds  to 
the  assets  as  they  are,  and  subject  to  ev^ 
specific  right  and  equity  which  existed 
against  the  insolvent;  and,  where  a  set-off 
exists,  the  debtor  equitably  owes  only  tbe 
balance  over  and  above  the  amount  of  bis 
counterclaim,  and  this  is  the  debt  that  pass- 
es to  tbe  receiver;  and  0£)  the  Impartial 
distrlbntlon  of  the  assets,  wfaldi  conatitato  a 
trust  fund  In  equity,  without  any  prefor- 
ence  of  one  creditor  at  the  fflcpense  of  others, 
would  be  palpably  defeated.  After  Insolv- 
ency is  established,  a  creditor's  claim,  bo 
far  as  the  assets  are  concerned,  gives  him 
no  more  than  the  right  to  file  his  claim 
seasonably  and  to  share  ratably  in  their 
distribution.  And  when  he  assigns  his  claim 
to  another,  after  sudb  lnsolvenC7  Is  estab- 
lished, the  assignee  acquire  no  other  nor 
higher  right  than  had  bis  assignor. 

[5]  Our  statute  of  set-ofCs  (section  5858^ 
Code  1907)  provides  that  "mutual  debts 
*  *  *  subsisting  between  the  parties  at 
the  commencemmt  of  the  suit,  etc,  may  be 
set  ott  one  against  tbe  othw."  This  means 
a  debt  to  and  a  claim  against  the  same  le- 
gal puBonallty.  eadi  of  whicb  must  equally 
afford  the  obligee  a  rli^t  of  actkm  agaioat 
tbe  obligor.  St  L.  ft  T.  B.  Packet  Oo.  v. 
Mi^en,  124  Ala.  461,  27  Sooth.  518.  Tbia 
language  of  the  statute  tat  no  way  inUmgns 
tbe  principles  above  laid  down,  even  if  it 
were  conceded  that  a  court  of  equity  mast 
apply  it  In  all  requests  and  in  all  cases  as 
must  courts  of  law.  Maoifeetly  the  test 
just  above  stated  la  fatal  to  the  petittoner's 
asserted  right  of  setroff,  for  mutuality  Is  es- 
sentially lacking,  and  his  gmerU  right  of 
action  upon  ills  t^laim  acquired  by  asirign- 
ment  is  qualified  by  the  prMBtabllflhed 
rights  of  the  receiver  and  of  tbe  other  credi- 
tors. 

Appellant's  theory,  and  bis  argnmnt  in 
support  of  it  bave  taken  no  aoeount  of  the 
force  and  effect  of  section  3609  of  tbe  Code, 
which  re-eetabUsbes  the  once  discarded  tmst 
fund  theory  in  regard  to  tbe  aaaets  of  In- 
solvent corporations;  and  this  alone  would 
differentiate  such  cases  from  Insolvoit  es- 
tates of  deceased  pawns  administoced  by 
personal  represoitatlves.  But,  even  with  le- 
pect  to  these  latter,  it  seems  to  be  settled 
law  that  daims  acquired  by  debtors  by  as- 
signment after  the  decedent'a  death  cannot 
be  set  off  against  the  estate  In  an  action  by 
the  personal  representative.  Mote  to  St 
Paul,  etc.,  Trust  Co.  v.  Leek,  47  Am.  St 
Rep.  588.  Kor  do  the  Alabama  cases  cited 
by  appellant  bold  to  the  contrary.  In  fact 
In  Palmer,  Adm'r,  v.  Steiner,  68  Ala.  400, 
tbe  right  of  set-off  In  such  cases  is  express- 
ly limited  to  demands  against  the  deeedrat 
"held  and  owned  at  tbe  time  of  his  death.** 

The  decree  of  tbe  chancery  court  la  af- 
firmed. 

Affirmed.  AU  the  Justices  concur,  ezo^ 
DOWDEm  C  3m  Bpt  alttiiifr 
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BEPUBLIO  lEON  &  STEEL  CO. 
V.  WOODY. 
(Sopreme  Ooturt  of  Alabama.    Jan.  11,  1912.) 

1.  MABTVB  and   SXBVANT  (I  153*)— IKJUBIES 

TO  Sebvakt— Wabhino  and  Inbtbuctino 

SeBVAITT— MASTEB'B  I>0TT. 

Where  an  inexperienced  servant  had  noth- 
ing to  do  with  loadins  pots  of  molten  metal, 
and  was  onl7  eogased  in  conpUng  the  metal 
care  together  and  onloadiQc  them,  his  employer 
was  not  bound  to  instmct  him  as  to  the  proper 
methods  of  loading  tbe  pots,  so  as  to  enable 
bim  to  discorer  whether  they  were  negligently 
loaded. 

[Ed.  Note.— For  otbw  eases,  see  Master  and 
Semmt,  Cent.  .Diff.  H  814-317;  Dec.  Dig.  i 
153.*] 

2.  Masteb  and  Sbbtant  (I  216*)— iKJUBin 

TO  SBBVANT— ASSUUED  BlSE— NBOLIOENOB 

OP  I^xjjow  Sebvant. 

A  servant,  thon^  a  minor  and  iDSzpe- 
rienced,  assumed  tbe  risk  of  injury  from  the 
negligence  of  fellow  servants  as  well  as  other 
dangeis  necessarily  tnddent  to  his  employment 

[Ed.  Note.— For  other  cascsj  see  Master  and 
Servant,  Cent  Dig.  H  067-678;  Dec.  Dig.  I 
218.*] 

8.  Master  and  Sebvant  (|  264*)— Injttbzes 
TO  Sebvant— AcnoNS—VABiANCs. 

Where  tbe  negligence  alleged  in  a  foundry 
employe's  action  for  personal  injuries,  by  the 
pots  in  which  molten  metal  was  hauled  explod- 
ing and  throwing  the  metal  on  him,  was  in  not 
warning  jdalntiff,  an  inexperienced  servant,  as 
to  the  method  of  doing  his  work,  plaintiff  can- 
not recover  by  showing  n«ligence  in  failing  to 
warn  him  of  nei^igenoe  of  the  other  emidoyes 
in  permitting  water  to  get  Into  tbe  pot,  eaoa- 
ing  it  to  explode. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent.  Dig.  H  861-876;  Dee.  Dig.  { 
284.*] 

Appeal  from  Clt7  Gonrt  of  Birmingham; 
O.  W.  Fe^ason,  Jndge. 

Action  ins  Mack  Woody  asalnst  the  Be- 
prabllc  Iron  &  Steel  Company.  From  a  Jndg- 
mrat  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Percy,  Benners  &  Burr,  for  appellant 
Bowman,  Harsb  A  Baddow,  for  api>ellee. 

SATRB,  J.  All  other  counts  of  the  com- 
plaint having  been  eliminated,  tbe  court  sub- 
mitted the  case  to  the  jury  on  tbe  issues  made 
by  the  second,  fifth,  eighth,  and  ninth  counts, 
def^dant's  general  denial,  and  tbe  plea  of 
the  statute  of  limitation,  about  which  last 
no  question  Is  raised  on  this  appeal.  The 
case  proceeded  in  all  the  aspects  presented 
by  these  counts  upon  the  alleged  negligence 
of  one  Black  while  In  the  exercise  of  super- 
intendence. Varlat^ns  In  the  counts  need 
not  be  noticed,  for  the  gist  of  all  of  them 
Is  that  defendant's  superintendent  failed  to 
warn  or  Instruct  plaintiff,  who  was  young 
and  inexperienced.  In  reference  to  the  danger 
of  the  bnslness  in  which  he  was  engaged. 

Conceding  that  everything  else  was  proved 
according  to  plaintiff's  contention,  we  are 
unable  to  see  that  any  Instruction  in  refer- 
ence to  the  nature  of  the  business  In  which 


he  engaged  and  which  defendant's  superin- 
tendent was  In  duty  bound  to  give  would 
have  helped  plaintiff  to  avoid  the  casualty 
which  caused  his  hurt;  that  is  to  say,  the 
failure  to  Instruct  does  not  ai^>ear  to  have 
had  any  causal  connection  with  plalntiifa 
Injury.  In  some  respects  the  fiicts  were  not 
clearly  developed,  but,  as  we  read  the  record, 
they  were  ae  follows:  Plaintiff  had  been 
employed  for  two  or  three  years  aa  a  com- 
mon laborer  about  defendant's  famace.  A 
few  days  b^ore  his  injury  he  had  been  init 
to  work  at  damping  alag,  a  work  be  had  not 
previously  done.  At  the  furnace  molten  slag 
was  poured  Into  hot-pots,  and  carried  thence 
to  tlie  dump,  which  was  about  a  mile  away. 
These  hot-pots  were  smUl  cars  made  of  steel 
and  drawn  by  a  small  locomotive.  At  the 
damp,  doors,  said  the  witness  to  be  about 
12  inchea  In  diameter,  were  opraed,  and  tlw 
slag  flowed  out  upon  the  dump.  Plaintiff, 
standing  upon  the  ground  or  dump,  aa  we 
gather,  was  engaged  In  an  effort  to  oi>en  tha 
door  of  a  hot-pot  by  knocking  ap  tbe  latcb 
with  an  Iron  bar,  when  the  hot-pot  exploded; 
that  is,  there  was  a  suddm  and  violent  up- 
heaval of  the  contents,  some  of  which  was 
thrown  over  the  side  of  the  hot-pot,  foiling 
upon  plaintiff,  whereby  he  was  severely 
burned.  There  is  no  room  for  an  Inference 
that  tbe  effort  to  open  the  door  could  have 
been  made  in  a  safer  way.  The  only  ex- 
planation— and  It  is  accepted  as  the  only 
hypothesis  which  would  exclnde  tbe  theory 
of  Inevitable  accident— Is  that  it  was  caused 
by  steam  which  had  been  generated  under  tbe 
slag  from  water  which  may  have  been  negli- 
gently left  in  the  ho^pot  when  it  was  loaded. 
It  la  to  be  inferred  that  after  hot-pots  were 
unloaded,  and  before  they  were  returned  to 
the  furnace  to  be  reloaded,  they  were  wetted 
or  washed  to  cool  or  clean  them.  So  far  aa 
the  evidence  shows,  plaintiff  had  nothing  to 
do  with  loading  the  hot-pots.  He  states  that 
his  bnslness  was  to  couple  bot-i>ots,  throw 
switches,  and  dump  slag.  Other  [wrsons  ap- 
pear to  have  bad  charge  of  the  loading. 
Nothing  appeared  in  the  evidence,  all  of 
which  is  stated  in  the  bill  of  exceptions, 
tending  to  show  a  case  more  fiivorable  to 
plaintiff's  recovery. 

[1,  2]  The  master's  obligation  is  to  give  his 
inexperienced  servant  such  instructions  in 
regard  to  the  latent  dangers  of  his  employ- 
ment, if  we  may  bo  speak  of  those  dangers 
which  an  lnexi>enenced  employ^  may  be  pre- 
sumed not  to  appreciate,  as  wlU  enable  him 
to  avoid,  as  far  as  due  care  may,  Injury 
while  in  the  performance  of  the  duties  as- 
signed to  him.  The  master  is  not  required 
to  forewarn  or  instruct  bis  servant  In  re- 
spect to  special  dangers  which  cannot  arise 
without  negligence  on  the  part  of  fellow 
servants.  1  Labatt,  8  236.  By  accepting  his 
employment  a  servant,  though  a  minor  and 
Inexperienced,  assumes  the  risk  of  Injury 
from  the  negligence  of  fellow  servants  and 
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those  dangers  necessartly  Incident  to  tbe 
MTTice.  Mobs  t.  Moaely,  148  Ala.  168,  41 
Sovtb.  1012.  On  the  facts  stated,  and  they 
are  wlthoat  conflict,  plaintiff  had  no  doty  to 
perform  In  connection  with  loadbiK  the  hot- 
pot. His  lnext>erience  was  no  reason  why 
defendant  should  have  Instrncted  him  aa  to 
the  proper  and  safe  method  of  loading  hot- 
pots; but  plaintiff's  Injury  mast  be  attributed 
to  negligence,  if  negligence  there  was.  In 
loading  the  hot-pot,  rather  than  to  the  failure 
to  instruct  plaintiff  in  respect  to  the  method 
of  performing  the  duties  assigned  to  him. 

[3]  Nor  can  defendant's  li&blU^  be  worked 
out  on  the  theory  that  the  superintend^t, 
61a(A,  was  negligent  In  falling  to  warn  plain- 
tiff of  the  fact  that  the  particular  hot-pot  had 
been  n^Iigently  loaded,  and  that  there  was 
danger  that  It  might  explode.  This,  on  these 
considerations:  Blade  had  nothing  to  do  im- 
mediately with  loading  slag  into  hot-pots. 
That  was  committed  to  tbe  care  of  others. 
Nor  did  he  know  that  the  particular  hot-ppt 
had  be^  negligently  loaded.  Or,  if  plaintiff 
would  push  the  Inquiry  one  step  further  back 
and  beyond  the  negligence  InvolTed  In  loading 
the  hot-pot,  then,  conceding  that  the  conflict 
between  plalntUTs  testimony  and  that  of 
Black  was  such  as  to  make  it  a  question  for 
the  ]ury  whether  Black  had  anything  to  do 
with  the  wetting,  washing,  or  cooling  of 
hot-pots  in  general,  It  seems  clear  on  the 
uncontradicted  testimony  that  he  had  no 
knowledge  of  the  fact  that  water  had  been 
left  In  this  hot-pot  when  it  was  washed  or 
cooled,  or  that  it  contained  water  when  load- 
ed. And  so  the  appellee,  seeking  to  sustain 
his  recovery  on  the  complaint  as  be  framed 
it,  appears  to  appreciate  the  fact  that  bis 
version  of  the  proof  relegate  him  to  the 
proposition  that  Black  In  the  exercise  of  the 
superintendence  committed  to  him  ought  to 
have  warned  plaintiff  of  a  fact  of  which  he 
bad  no  knowledge.  He  meets  the  situation 
by  saying  that  Black  ought  to  have  known. 
It  would  seem  anomalous  to  hold  that  de- 
fendant's superintendent  should  warn  plain- 
tiff of  his  (superintendent's)  mere  Inadver- 
tence or  prevlons  negligence.  But,  without 
denying  defendant's  liability  on  the  facts  con- 
tended for  by  plaintiff,  we  think  a  necessary 
principle  of  Judicial  admlnlatratiou  inter- 
venes to  prevent  bis  recovery  on  those  counts 
which  the  trial  court  submitted  to  tbe  Jury. 
Tbe  case  on  whldi  plaintiff  was  pwmltted 
to  have  Judgment  was  not  tbe  case  declared 
upon.  Certainly  tbe  duty  to  give  notice  of 
wbatevei  negligence  there  may  have  bem  In 
having  water  In  tbe  hot-pot.  If  it  eristed  at 
all,  existed  In  tbe  case  of  all  employ^  who 
mlg^t  be  exposed  to  the  danger  created  by 
tbe  manner  in  which  tbe  hot-pot  was  loaded 
or  prepared  fdr  loading,  and  was  not  in  tbe 
least  affected  by  tbe  fitct  that  plalntifl  was 
yom^  and  Inexpeilaieed.  In  other  words, 
defendant,  if  responsible  at  all  for  any  simple 
n^Ugeoce  of  its  superintendent,  Black,  was 


responsible  for  bis  omission  to  see  that  the 
hot-pot  was  In  a  fit  condition  to  be  loaded, 
not  for  his  failure  to  instruct  plaintiff  in 
reference  to  the  general  dangers  of  hla  on- 
ployment  or  to  warn  plaintiff,  not  Indeed 
that  he  (Black)  bad  In  fact  by  his  negUgmce 
made  it  dangerous  for  tbe  plaintiff  to  be  near 
tbe  hot-pot,  but  that  he  (Black)  did  not  know 
whether  the  hot-pot  had  been  left  In  pcopee 
condition  for  loading,  and  that,  therefore, 
there  was  a  posalbillty  that  some  other  em- 
ployti  may  have  been  guilty  of  n^ligenoe 
which  would  render  plaintiff's  presence  near 
the  hot-pot  dangerous.  But,  assuming  for 
the  moment  there  was  merit  in  this  involved 
theory  of  law  and  fact,  there  was  no  in- 
timation of  It  In  the  counts  upon  which  tbe 
Jury  were  permitted  to  pass.  Those  countB 
proceeded  upcm  a  different  theory,  simple 
enough,  but  not  supported  by  the  evidence. 

The  trial  court  did  not  observe  these  prin- 
ciples In  ruling  on  the  admission  of  testi- 
mony and  In  refusing  to  instruct  the  Jury  as 
requested  ^)y  the  defendant,  and  we  are  ot 
opinion  that,!  on  the  record  as  it  now  stands, 
the  Judgmott  ought  to  be  reversed.  Possibly 
on  another  trial  fike  case  may  be  different)^ 
presented. 

Beversed  and  remanded.  All  the  Justices 
concur,  except  DOWDELIj,  O.      not  slttiug. 


ABHURST  et  aL  t.  ASHUBST. 
(Supreme  Court  of  Alabama.    Jan,  9,  1012.) 

1.  Appeal  ano  Bbbob  (g  1033*)— Perbors 
Entitled  to  Allege  Ebboe. 

A  reapondent  who  demurs  and  files  a  cross- 
bill against  which  demurrer  is  filed  cannot  «i 
appeal  from  a  decree  overruling  both  demurren 
complain  that  the  demurrer  to  his  cross-bill 
was  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  H  40S!M062;  Dec.  Dig.  f 
1033.*] 

2.  Appeal  ahd  Ebbob  (|  8^*)— Quzbxzohs 
Eeviewablb. 

On  appeal  from  the  overroling  of  a  de- 
murrer to  a  bill  to  remove  the  settlement  and 
admioistratioa  of  an  estate  from  the  probate 
to  the  chancery  court  on  tbe  ground  that  the 
aid  of  the  chancellor  was  necessary  in  constni- 
ing  the  will  and  administering  the  trusts  there- 
in provided  for,  the  will  cannot  be  construed, 
but  only  the  propriety  of  the  overruling  of  the 
demurrer  may  be  determined,  for  the  jurisdic- 
tion of  the  Supreme  Court  la  wholly  appellate, 
and  tbe  chancellor  could  not  construe  toe  i^ 
until  he  had  acquired  jurisdiction,  whicb  tbe 
mere  filing  of  the  bill  did  not  give  him. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Oent.  Dig.  {{  3460--3455;  Dec.  Dig.  { 
863.*] 

S.  COTTRTS  (I  487*)— TbANSFEB  OF  GaVSES. 

Where  a  bill  Is  filed  to  remove  the  settle- 
ment aud  administration  of  an  estate  &om  tiie 
probate  to  the  chancery  court  on  the  groond 
that  Hie  assistance  of  the  chancellor  in  con- 
struing a  will  and  administering  tbe  trusts  is 
necessary,  the  chancellor  could  not  on  hearing 
a  demurrer  to  the  bill  construe  tbe  will,  for  he 
was  not  entitled  to  construe  it  until  he  acquired 
Jurisdiction  thereof,  and  tbe  mere  filing  of  tbe 
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bill  did  not  remove  &t  proceedisgs  from  the 
f>robate  to  the  ehancei/  court,  but  only  author- 
ized the  chancellor.  If  the  bill  was  si^Udent, 
to  order  the  remoriu  of  inch  proeeedinga. 

[Bd.  Note.— For  other  caaea,  aee  Gonrti,  Dee. 
Dw.1487.*] 

4.  Eotztt  (I  46*)— JuBiSDKnroif— Gboukds 
or  JiTauDicnoN. 
The  jariadictioQ  of  eqoitir  ia  extraordinary, 
and  matters  co^izable  at  law  are  the  aubject 
of  equitable  junsdictioii  only  when  the  ordinary 
tribunals  are  inadequate  to  fall  and  complete 
relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
DiS.  H  159-163;  Dec  Dig.  i  46.*] 

6.  CouBTB  (S  484*)— Tbanbfkb  or  Causes. 

Where  the  assistance  of  a  court  of  chan- 
cery is  necessary  in  coDstniiog  a  will  and  ad- 
ninistering  trosts  therein  provided  for,  the 
aettiemant  and  administration  of  the  estate 
aiay  be  removed  from  the  probate  court  to  the 
court  of  equity. 

[Ed.  Note.— For  other  eases,  aea  Oonrts,  Dec 
Dig.  {  484.*] 

Appeal  from  Chancery  Conrt,  Tallapoosa 
Cocnty;  W.  W.  Whiteside,  Ghancellor. 

Bill  by  QiUie  D.  Ashorst,  as  execatrlx, 
against  her  coexecntor,  Harry  O.  Asbnrst, 
and  others,  to  remove  the  settlement  and 
administration  of  the  estate  to  the  cliaDcery 
conrt  From  a  d^ree  OTermllnK  demurrers 
both  to  the  bill  and  cross-bUl,  respondents 
appeal.  Affirmed. 

James  W.  Strotber,  for  appellants.  TIi^ 
ford-&  Bfackenade,  for  app^ee. 

BiATFIELD,  J.  The  blU  in  this  case  la 
filed  by  an  executrix  to  remove  the  settle- 
ment and  adminlatratloii  of  the  estate  of  her 
testator  from  the  probate  to  the  chancery 
court  The  special  ground  alleged  for  the 
ronoval  la  to  obtain  the  aid  and  assistance 
of  the  chancery  conrt  In  the  construction  of 
the  will,  and  in  the  administration  of  the 
trusts  necessary  to  a  proper  settlement  of  the 
estate.  The  respondents,  some  of  whom  are 
coezecutors  and  devisees,  demurred  to  the  bill, 
which  demurrer  was  overruled.  The  bill  was 
subsequently  amended,  however,  and  the  de- 
murrer was  Interposed  to  the  amended  bill. 
An  answer  was  also  filed,  which  was  made  a 
cmss-blll,  and  to  this  answer  and  cross-bill 
demurrers  were  Interposed. 

[1]  ^e  cause  was  submitted  to  the  chan- 
cellor on  d^nrrers  only  to  the  amended  bill 
and  to  the  cross-bill;  and  from  the  Inter- 
locutory decree  overrulins  the  demurrers  the 
respondents  prosecute  this  appeal.  Of  course, 
respondents  cannot  and  do  not  complain  of 
the  oTerrnllng  of  the  demurrer  to  the  cross- 
biU. 

Itfl  It  Is  earnestly  Insisted  on  this  ap- 
peal by  both  appellants  and  appellee  that 
we  should  so  far  construe  the  will  in  ques- 
tion as  to  determine  whether  certain  clauses 
tiberdn  are  valid  or  T<^d.  We  cannot  accede 
to  the  correctness  of  this  proposition.  Our 
Jurisdiction  in  this  instance  Is  appellate  only, 
for  the  purpose  of  reviewing  the  correctness 


of  the  Interlocutory  decree  of  the  chancellor 
from  which  the  appeal  Is  taken.  The  chan- 
cellor has  not  yet  passed  upon  the  merits 
of  the  case;  nor  can  we  act  on  this  appeal 
further  than  to  affirm  or  overrule  the  decree 
rendered  by  him.  If  we  affirm  the  decree  of 
the  chancellor  overruling  the  demnrrer,  then 
the  case  will  proceed  on  Its  merits  and  the 
chancellor  will  have  to  construe  the  will; 
and  on  an  appeal  from  a  decree  construing 
the  will,  or  settling  the  rights  of  the  par- 
ties thereunder,  we  could  review  such  decree, 
and,  if  necessary,  construe  the  will.  But 
we  cannot  construe  the  will  on  this  appeal, 
and  any  attempt  to  do  so  would  not  be 
binding  on  us  nor  on  the  parties.  The  de- 
murrers to  the  amended  bill,  at  most,  merely 
tested  the  sufBcIfflicy.  of  the  averments  of  the 
bill  as  amended.  The  chancellor  decreed 
only  that  the  demurrer  was  not  well  taken, 
and  that  It  was  overruled.  We  fully  concur 
with  the  chancellor,  and  must  therefore  af- 
firm his  decree. 

The  chancellor  on  that  hearing  was  not 
authorised  nor  called  upon  to  construe  the 
will,  but  only  to  construe  the  bill.  The 
main.  If  not  the  sole,  eqnity  of  the  bill,  Was 
to  obtain  a  construction  of  the  will  the 
diaucellor.  This  he  cannot  do  until  he  ac- 
quires jurisdiction  of  the  subject-matter;  and 
he  can  acquire  jurisdiction  only  by  the  filing 
of  a  bill  sufficient  to  confer  it.  The  only  de- 
cree so  far  rendered  was  one  which.  In  etFect, 
held  that  the  bill  filed  was  sufficient  to 
confer  jurisdiction  to  remove  the  settlement 
and  proceedings  from  the  probate  to  the 
chancery  court  Until  the  proceedings  are 
so  removed,  or,  at  least,  are  by  a  proper 
decree  or  order  authorized  to  be  removed, 
the  ctiancellor  has  no  authority  to  construe 
the  will  nor  to  authorize  any  proceedings 
In  the  administration  of  the  estate.  The 
mere  filing  of  the  bill  does  not  remove  the 
proceedings  from  the  probate  to  the' chancery 
court  The  bill,  if  sufficient,  merely  author- 
izes the  chancellor  to  order  or  decree  the 
removal;  and,  until  he  does  so  order  or 
decree,  the  matter  Is  still  In  the  probate 
court,  and  not  In  the  chancery  court  Thus 
far,  in  this  case,  there  has  been  no  order  or 
decree  of  removal  of  the  administration  from 
the  probate  to  the  chancery  court,  and.  until 
such  removal  order  or  decree  Is  had,  the 
chancellor  cannot  construe  the  will  except 
In  so  far  as  It  may  be  necessary  to  pass 
upon  the  equity  or  the  sufficiency  of  the  bill. 
To  this  extent,  and  for  this  purpose  only, 
will  we  construe  the  will  on  this  appeal. 

[4]  In  nearly  all  equity  cases  a  prelimi- 
nary Inquiry  is  first  to  be  made:  Has  the 
court  Jurisdiction?  .  Is  the  bill  or  i»etitIon 
sufficient  to  authorize  equitable  interiwBltion 
and  relief?  The  interposition  of  chancery 
is  extraordinary,  and  can  be  <Atained  only 
when  the  ordinary  tribnnals  are  Inadequate 
to  full  and  complete  relief. 
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[i]  In  tbe  case  brfore  us  the  complaint 
sets  out  the  will  or  parts  thereof,  and  al- 
leges that  parts  of  tbe  will  are  Involved, 
complicated,  and  that  complainant  la  advised 
that  parts  thereof  are  void,  and  that  for  this 
reason  she  seeks  the  advice  of  the  chancery 
court  as  to  the  proper  oonstmction  of  the 
will,  and  to  the  end  that  she  may  properly 
administer  the  trust  Imposed  on  her.  As 
was  said  by  this  court,  In  the  early  case 
of  Trotter  v.  Blocker,  6  Port.  268,  290: 
"Applications  of  this  kind  are  nether  novel 
nor  nnusual.  It  Is  the  peculiar  office  of  chan- 
cery to  compel  the  performance  of  tmsts, 
where  trustees  are  either  perverse  or  negli- 
gent So.  on  the  other  band,  it  will  assist 
and  protect  trustees,  in  the  performance  of 
trusts,  whenever  they  seek  the  aid  and  di- 
rection of  the  court,  as  to  the  establishment, 
management,  or  execution  of  them.  This 
case  comes  clearly  within  tbe  principle  here 
stated.  The  bequests  of  the  will  are  trusts 
imposed  upon  the  executor  or  administrator, 
cum  testamento  annexo,  and  whether  they 
are  valid,  and  bow  to  be  performed,  are  ques- 
tions on  whl<di  tbe  aid  of  the  court  is  asked." 
In  Lake  View  Co.  v.  Hannon.  93  Ala.  88, 
89,  9  South.  539,  Stone,  C  J.,  quotes  the  rule 
as  follows:  "La  2  Pom.  Eg.  1 1064,  it  Is  said: 
'Whenever  there  is  any  bona  fide  doubt  as 
to  the  true  meaning  and  Intent  of  provisions 
of  tbe  Instrument  creating  the  trust,  or  as 
to  tbe  particular  course  which  he  ought  to 
pursue,  tbe  trustee  Is  always  ^ititled  to 
maintain  a  suit  in  equity,  at  tbe  expense 
of  the  trust  estate,  and  obtain  a  judicial 
construction  of  tbe  Instrument,  and  -  direc- 
tions as  to  bis  own  conduct.'  1  Pom.  Eq. 
1 352  and  note ;  8  Id.  8  1156 ;  2  Sto.  Eq.  Ju. 
f  1065  et  seq.  In  Bowers  v.  Smith,  10  Paige 
(N.  Y.)  193,  Chancellor  Walworth  employed 
this  language:  'But  I  am  not  aware  of  any 
case  In  which  an  heir  at  law  of  a  testator, 
or  a  devisee,  who  claims  a  mere  legal  estate 
in  the  real  property,  where  there  was  no 
trust,  has  been  allowed  to  come  Into  a  court 
of  equity  for  tbe  mere  purpose  of  obtaining 
a  Judicial  construction  ot  the  provisions  of 
the  will.  On  the  contrary,  the  decision  of 
such  legal  questions  belongs  exclusively  to 
the  courts  of  law,  except  where  they  arise 
Incidentally  in  this  court  in  the  exercise 
of  Its  legitimate  powers,  or  where  tbe  coiu-t 
has  obtained  Jurisdiction  of  the  case  for 
some  other  purpose.'  In  Bailey  v.  Brlggs, 
56  N.  Y.  407,  the  cpnrt,  Folger,  J.,  delivering 
tbe  opinion,  said;  'It  Is  when  the  court  is 
moved  In  behalf  of  an  executor,  trustee,  or 
cestui  que  trust,  and  to  secure  a  correct 
administration  of  tbe  power  conferred  by  a 
will,  tioat  Jurisdiction  is  bad  to  give  a  con- 
struction to  a  doubtful  or  disputed  clause 
in  a  will.' "  Bills  for  this  purpose  have 
often  been  entertained,  to  the  sole  end  of 
construing  certain  Items  of  wills.  Such  a 
bill  was  that  in  the  case  of  Tompkins  v. 


Troy,  130  Ala.  566,  80  South.  612.  What 
was  said  by  Stone^  C  J.,  Id  the  case  of 
CarroU  t.  Rldiardson.  87  Ala.  605.  610,  3 
South.  343  (a  case  much  like  this,  and  an 
appeal  from  a  decree  on  demurrer),  is,  we 
think,  conclusive  of  tbe  correctness  of  our 
holding  in  this  case.  It  Is  there  said:  "We 
hold  that  tfaU  bUl.  In  each  of  Its  aspects, 
contains  equity.  Tbe  will  Itself,  bicludiug 
the  codldl,  presents  several  questions  of  dis- 
putable solution,  on  which  different  legal 
minds  might  well  differ.  And  it  is  shown  that 
Mrs.  Rothenhoff^  and  Carroll  differ  In  the 
interpretation  of  the  will  In  the  assertion  of 
the  interests  they  severally  claim  thereunder. 
And  the  question  may  arise  whether  the 
codicil  does  not  create  a  precatory  trust  In 
favor  of  Mrs.  Kelley  and  Mrs.  Carroll;  and, 
on  the  other  band,  whether  the  language 
is  not  too  uncertain  to  antborlEe  relief. 
Jones  T.  McPbilllps.  82  Ala.  102,  2  South. 
468;  S  Pom.  Eq.  ff  1166,  1157;  McRee  v. 
Means,  34  Ala.  349;  Holllngsworth  v.  HoU- 
Ingsworth,  65  Ala.  321;  Cowles  v.  Pollard, 
51  Ala.  446w  It  Is  not  our  intention  to  ex- 
press or  Intimate  any  opinion  as  to  the 
proper  Interpretation  of  any  clause  of  the 
will.  The  question  of  rightful  Int^Mretatlon, 
of  rightful  dIrectl<HiB,  Is  not  before  us.  Tbe 
chancellor  has  declared  no  Interpretation, 
and  has  given  no  directions.  He  has  simply 
decided  that  the  bill  makes  a  case  calling 
for  Interpretation  and  direction,  and  from 
that  decretal  order  the  present  appeal  Is 
prosecuted.  There  is  no  error  In  his  rulings." 

We  conclude  that  the  chancellur  correctly 
overruled  the  demurrer  to  the  amended  bill ; 
and  that  for  tbe  reasons  before  assigned, 
tbe  bill  contains  equity. 

Affirmed.  All  the  Justices  ooucnr*  save 
DOWDEU^  a  J.,  not  Sitting. 


QUEEN  INS.  CO.  OF  AMERICA  t.  VINES, 
(Supreme  Court  of  Alabama.   Dec  22,  1911.) 

Insubarcb  (S  895*)— Ibon  Satb  Glaobb— 

Substantial  Pebfobicance. 

In  an  action  on  a  policy,  evidence  held  to 
show  a  substantiai  performance  of  the  clause 
requiring  an  inventory  and  a  complete  set  of 
books  BDOwing  the  business  to  be  kept  in  an 
iron  safe,  though  the  books  were  not  as  full 
and  complete  as  they  might  have  been. 

FEd.  Note.— For  other  cases,  tff:  Insurance, 
Gent  Dig.  H  1707-1728;  Deo.  Dig.  {  685.*) 

Appeal  from  Circuit  Court,  Jefferson  Cbun- 
ty;  A.  A.  Coleman,  Judge. 

Action  by  H.  L.  Vines  against  tbe  Queen 
Insurance  Company  of  America.  Judi^ent 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

John  T.  Olover,  tm  appelant  Frank  S. 
White  &  Sons,  for  appellee. 

MAYFIELD,  J.  This  18  an  action  on  an 
ordinary  fire  insurance  policy,  which  con- 
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telned  tbe  '^tron  aafe  clause**  In  lunal  form. 
Tbe  only  defense  interposed  whlcb  Is  prop- 
er to  be  considered  on  this  appeal  is  ttiat  of 
1  special  plea  eettlns  up  a  breach  of  tbls 
"iron  safe  claose,"  In  tbat  no  Inveator;  was 
made  and  no  books  were  lupt  by  tbe  insured 
u  required  by  tliia  clanae.  A  trial  was  bad 
upon  this  Issue,  among  otbers,  and  resulted 
In  a  judgment  for  plaintiff,  from  which  the 
lasarance  company  prosecutes  this  appeal. 

This  court  has  very  recently  discussed  tbe 
main  queaUons  raised  on  this  appeal,  and 
aimoanced  wtiat  It  concdres  to  be  the  law 
apon  the  subject  of  tbe  snffldmcy  of  inven- 
tories to  comply  with  this  clause  of  Insur- 
ance policies ;  and  we  deem  it  unnecessary 
to  restate  the  law  here,  deeming  it  suffi- 
dent  to  refer  to  tbat  case  as  tbe  law  upon  the 
qnestlons  therein  decided.  The  case  is  tbat 
of  Day  T.  Home  Insurance  Company,  S7 
South.  — .f  Under  the  issues  and  the  eridmce 
in  this  case  the  trial  court  properly  declined 
to  instruct  the  Jury  to  find  for  the  defend- 
ant. There  was  certainly  a  bona  fide  at- 
tempt on  the  part  of  the  insured  to  comply 
irlth  this  clause  of  the  policy  regalring  the 
making  of  inventories  and  the  keeping  of 
books.  While  tbe  Inventories  made  and  tbe 
tooks  kept  are  not  as  full  and  complete  as 
they  ml^  bave  beat*  we  are  unwilling  to 
bold  that  there  was  not  a  substantial  com- 
pliance. 

The  Insured  testified  that  he  bad  made  a 
complete  Inventory  of  the  stock  of  goods 
Then  he  purchased  his  moth^'a  interest 
therein,  and  that  tbls  was  less  than  12 
numths  before  the  policy  was  issued,  and 
tbat  he  made  an  inventory  for  the  purpose 
of  obtaining  the  insurance,  and  that  thereaft- 
er he  kept  books  showing  tbe  goods  bought 
aud  sold  thereafter.  He  turned  over  one  of 
these  Inventories,  and  his  books,  to  tbe  ad- 
jtutlng  agents,  and  the  defendant  Introduced 
them  In  evidence ;  and,  while  they  are  prob- 
ably not  as  complete  and  as  full  as  they 
might  have  been,  had  they  been  prepared  by 
an  exp^  bookkeQ>er,  we  think  they  were 
nffident  to  prevent  an  avoidance  of  the  poli- 
cy under  this  clause.  The  Insured  testified 
that  be  k^t  tbe  books  In  accordance  with 
the  Instructions  gtvtti  him  by  the  Insurance 
agent  when  the  policy  was  Issued. 

Some  at  tbe  charges  requested  by  the  de- 
fmdant  wa«  In  bad  form.  It  may  be  tbat 
this  occurred  because  the  charges  were  im- 
properly copied  into  the  transcript  As  the 
tibftigea  appear  In  the  transcript,  tli^  re- 
fusal conld  not  bare  been  tidarlous  to  de* 
fendant,  because  tiiey  requested  the  court 
to  JnstmcC  the  Jury  that  tb^  ooold  not  find 
for  tbe  "defeaduit"  But,  under  the  view 
we  take  of  the  case,  the  refusal  would  have 
likewise  been  proper,  if  tbe  chai^  had  re- 
quested the  court  to  Instruct  the  Jury  that 
tiM7  ooold  not  And  for  the  "plaintiff." 

These  are  the  only  errors  Insisted  upon, 


and  tbe  result  Is  tbat  the  JudgiMiit  aiipealed 

from  must  be  affirmed. 

Affirmed.  All  the  Justices  concur,  except 
DOWDBLl^  a      not  Sitting. 


TAIXBT  V.  8TATB. 
(Supreme  Court  of  Alabama.   Jan.  18,  1912.) 
L  JUBT  (I  70*]— iKPjJtauNO— SpbculL  Vbni- 

KE. 

Where  12  of  the  jurymen  whose  names 
were  on  the  special  venire,  impaneled  to  try  a 
capital  case,  were  engaged  in  the  trial  of  an- 
other caae,  accused  cannot  object  to  being  re- 
quired to  begin  striking  the  list  without  these 
names  being  placed  thereon. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  310-332;  Dec.  Dig.  {  70.*] 

2.  WiTNBBSSS  (I  277«)~-CB08S-ElAllIIIA'n0H. 

In  a  proaecution  for  homicide,  where  ac- 
CQsed  tesdned,  his  motives  in  going  to  the  place 
of  the  homicide  were  relevant  and  might  prop- 
erly be  elicited  by  direct  queationa  on  croaa- 
examinatioD. 

[Ed.  Note.— For  other  eases,  see  Witnesses. 
Cent.  Dig.  H  979-084;  Dec.  Dig.  {  277.*] 

8.  Cbiunai.  La.w   (S  1165*)'AFFKaL  ahd 
EaaoB— Habvless  Ebrob. 

Accused,  who  testified  in  l^ls  own  behalf, 

cannot  complain  that  bis  objections  to  certain 
questions  were  overruled,  where  hia  anawers 
were  exculpatory  and  beneficial  to  himself. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  SS  308&-S089;  Dec  Dig.  8 
1165.*] 

4.  Cbimnal  Law  (|  808*)— Tbux— Disobx- 

tion  of  coubt. 

Whether  a  Jury  ahonld  be  aUowed  to  take 
to  the  jury  room  a  writing,  admitted  as  the 
testimony  of  accased'a  absent  witness,  rests  in 
the  discretion  of  the  trial  court 

[Ed.  Note.— For  other  eases,  sea  Criminal 
Law,  Gent  Dig.  H  2066-20fi0;  Dec.  Dig.  f 


5.  HoinciDB  <|  807*)— Tbial— iNSTBUCnONa 

In  a  prosecution  for  homicide,  where  the 
wound  inflicted  by  accused  might  not  have 
caused  the  death,  a  charge  that  accused  should 
be  acquitted  if  it  did  not  was  erroneous,  be- 
cause he  might  in  any  ease  have  been  convicted 
of  felonious  aasault 

[Ed.  Note.— For  other  eases^  see  Homicide, 
Dec  Dig.  S  307.*J 

6.  HOWOIDK     (I  6*)— X^nHSBS-GAUSI  OW 

Death. 

Where  aecuaed  and  another  attacked  de- 
ceased, and  both  of  diem  woonded  hfan.  It  Is 
not  a  defense  tbat  tbe  death  was  not  the  re- 
sult of  a  wound  Infiicted  by  accused;  for  if 
accused  inflicted  a  wound  which  promoted  or 
hastened  the  death  of  deceased  be  might  be 
guilty  of  murder. 

[Ed.  Note.— For  odier  eases,  see  Homicide, 
Cent  Dig.  H  7-10;  Dec.  DlgTl  6.*] 

7.  CaunNAL  Law  ({  600*)— Tbiai^Abssnt 

WXTNESa—SHOWXffO. 

Where  the  bill  of  exceptions  showed  that 
the  court  allowed  accused  to  make  a  showing 
for  an  abaent  witnesa,  the  admission  of  tiie 
showing  by  the  state  was  not  a  judldal  admis- 
Bion  of  the  truth  of  the  showing,  but  merely  a 
consent  to  its  admission  in  evidence. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  1342-1347;  Dec.  Dig.  8 
600.*] 
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8.  CRtmSAL  ItAW  (t  061*)— BUBDKIT  OF  Pioor 

— ExranT. 

In  a  criminal  csM,  the  Jury  need  not  be 
absolntdj  eonviaced  ox  defendant'B  riilt,  bat 
only  convinced  beyond  a  reasonable  doubt. 

[Ed.  Note. — For  other  caaei,  see  Criminal 
Law,  Cent  Dig.  {  1267;  Dec  Dig.  |  C61.*] 

9.  HoiaciDK  (I  122*)— Deteitss  or  ANOTHsa. 

In  a  prosecation  for  homicide,  where  ac- 
cnsed  aaw  a  woman  aigaced  in  a  lisht  with  de- 
ceased, and  intervjmed  and  killed  deceased,  in 
order  to  save  the  woman  from  a  deadly  attack, 
the  killing  was  not  Jastifled,  nnless  the  woman 
was  free  from  fault*  and  coold  not  have  re- 
treated without  inerearing  her  i»eriL 

[Ed.  Note.— For  other  caaes,  see  Homidde, 
Cent  Dig.  U  177-151;  De&  Dig.  |  122.*] 

10.  HoiacxDx    (I    11*)— Maucx  Atobb- 

THOUOHT. 

The  fact  that  accDsed  struck  a  fatal  blow 
on  the  impolse  of  the  moment  does  not  nega- 
tive malice  af orethonght 

[Bd.  Note.— For  other  caaes,  see  Homidd^ 
Cent  Dig.  H  ISi  16:  Dec  Dig.  |  11.*] 

11.  Cbxkznal  Law  (|  658*) —Evidbitob  — 
Cbedibxlut  or  Witnesses. 

While  the  jury  should  not  capricloasly  dis- 
regard testimony  of  any  witness,  they  may  dis- 
regard it  for  reasons  other  than  that  it  has 
tteen  impeached. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1252;   Dec  Dig.  |  568.*] 

12.  Criminal  Law  (J  815*)— Instbuotion. 

In  a  prosecation  for  homicide,  where  the 
Jory  might  have  found  that  accused  was  aiding, 
abetting,  and  encooraging  another  In  commit- 
ting the  hooiicide,  instructions  assuming  the 
contrary  were  erroneous  and  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  1922,  1986;  Dec  Dig.  I  816.*] 

Appeal  from  Criminal  Court,  J^erson 
County;  M.  Frank  Cahalan,  Jadg& 

Son  Talley,  alias  Paul  Talley,  was  con- 
victed of  murder  In  the  first  degree,  and  ap> 
peals.  Affirmed. 

The  exceptions  to  evidence  sufficiently  ap- 
pear in  the  oi^Dlon.  The  foUowlng  charges 
were  rinsed  to  the  dtfttidant:  CI)  "I  (diarge 
yon  that  you  cannot  (Kmvlct  the  defendant 
In  this  caus^  If  yon  believe  ^mstead  Litw- 
ler  came  to  bis  death  as  a  result  of  a  wound 
inflicted  by  Clanny  Bird."  ^  "I  iibarge  yon 
that  If,  from  the  evidence  In  this  case,  you 
believe  beyond  a  .reasonable  doubt  that  there 
Is  a  probability  that  Clanny  ^rd  inflicted 
the  wound  upon  Armstead  Lawlw  that  caus- 
ed his  death,  and  you  further  believe  from 
the  evidence  that  there  was  no  conBpira<^ 
betweoi  Clanny  BUd  and  the  def^dant,  ^ou 
cannot  convict  the  defendant  for  the  murder 
of  danny  Bird."  (3)  "I  charge  yon  that  you 
cannot  find  from  the  evidence  in  this  case 
Uiat  Armstead  Lawl«r  came  to  his  death 
as  a  result  of  a  wound  inflicted  by  the  de- 
fendant in  this  case."  (4)  "I  charge  yott 
that,  nnless  you  are  convinced  from  the  evi- 
dence In  this  case,  that  the  wound  In  the 
back  of  deceased  was  made  by  the  defendant, 
and  that  It  was  one  of  the  causes  of  bis 
death,  then  you  cannot  convict  the  defrad- 
ant"  0()  "I  charge  you  that  If  yon  b^ve 
from  the  evidence  that  Clanny  Bird  engaged 


In  the  dUBcnlty  with  Armstead  Lawler,  and 
she  was  seen  by  this  defendant  while  en- 
gaged in  said  difficulty,  and  this  defaidant 
on  the  impulse  of  the  momrat  struck  de- 
ceased the  blow  in  the  back  in  an  effort  to 
save  Clanny  Bird  from  an  attack  which  was 
UlEely  to  result  In  her  death  or  serious 
bodily  harm,  yon  cannot  convict  the  defend- 
ant of  murdw  In  the  first  degree."  (6)  "I 
charge  you  that  you  will  consider  the  evi- 
dence introduced  in  this  cause  by  showing 
the  same  as  though  the  witness  were  present 
In  court,  and  that  yon  cannot  disregard  such 
testimony  without  the  same  has  been  im- 
peached in  some  manner  recognized  by  law." 

Black  &  Davis,  for  appelant  B.  C.  Brlck- 
ell,  Atty.  Gen.,  and  T.  H.  Seay,  Asst  Atty. 
Oen.,  for  the  State; 

.  SOHEBVXLLE.  3.  The  defendant  was 
omvlcted  of  murder  in  the  first  degree  and 
sentenced  to  life  imprisonment 

[1]  Twelve  of  the  Jnrymai  whose  names 
were  on  the  special  venire  were  engaged  in 
the  trial  of  anothn  cause  when  the  Jury 
was  selected  for  the  trial  ot  defendant.  De* 
f»idant  objected  to  being  zeqnlied  to  strike 
without  these  12  names  being  placed  on  the 
list  This  objection  was  properly  overruled. 
See  Trammell  t.  State,  1  Ala.  App.  88,  66 
South.  431;  Patterson  t.  State,  64  Boatb. 
696. 

[t,ll  Detoidant  testified  In  his  own  be- 
half,  and  on  crpsfregamlnatlon  the  solicitor 
was  allowed  to  ask  klm,  "Why  did  yon  go 
to  Lovett?"  and,  '^Gfow  came  yon  to  get  out 
of  the  wayr'  The  witness*  motive  In  do- 
ing these  things  was  r^vant  to  Uie  Issue* 
and  conid  be  pmverly  elicited  1v  &  direct 
question  oa  cross-examination.  Tijnnehan  v. 
States  m  Ala.  288,  26  South.  6.  Moreover, 
his  answers  were  exculpatory  and  distinctly 
beneficial  to  himself.  There  was  no  error 
In  overruling  the  objectlois  to  ttie  questions 
or  the  moUons  to  exidude  the  answws. 

[4]  Before  Uie  jury  r^red,  defendant  re- 
quested that  the  jury  be  allowed  to  take 
out  with  them  the  writtMi  showing  admitted 
as  the  testimony  of  his  witness,  Helen  Da- 
vis, and  excepted  to  the  court's  rtfosal  to 
allow  It  This  action  vras  withdn  the  dis- 
cretion of  the  trial  court  Smith  t.  States 
142  Ala.  14,  27.  89  South.  829;  Koosa  t. 
Warten.  168  Ala.  496,  48  South.  644. 

[S,  I]  The  court  refused  to  give  six  of  Qie 
charges  requested  In  writing  by  the  def aid- 
ant The  first  charge  was  bad  for  two  zea- 
sons:  (1)  Although  the  wound  inflicted  by 
defendant  did  not  cause  the  death  of  the  de- 
ceased, defendant  might  still  have  been  ccm- 
victed  of  a  felonious  assault;  and  if  the 
wound  inflicted  on  deceased  by  dtfendaat 
materially  promoted  or  hastened  bis  death, 
defendant  mlt^t  be  guilty  of  murder,  al- 
though the  wound  just  previously  inflicted  on 
deceased  by  another  assailant  also  could  be 
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said  to  haTe  caused  bis  death.  Jones  t. 
State,  67  Sontb.  31;  Huckabee's  Case,  159 
Ala.  45.  48  Soatli.  79a  In  this  second  as- 
pect, the  charge  was  highly  misleading,  tf 
not  actually  erroneons.  Tl^  second  char^ 
was  properly  refused  for  the  second  reason 
above  stated. 

[7]  The  paper  showing  introduced  in  erl- 
deoce  as  the  testimony  of  Helen  Davis  con- 
tained statements  of  fact  wlilch,  If  trae, 
completely  established  the  innocence  of  de- 
fendant. The  bill  of  exceptions  recites  that 
"the  conrt  lollowed  d^endant  to  make  a  show- 
ing for  said  witness,  which  said  showing  Is 
admitted  by  the  state."  The  third  refused 
charge  ia  founded  upon  the  Idea  that  the 
state  admitted  the  truth  of  the  showing, 
and  was  condnalTely  bound  thereby.  We 
cannot  so  Interpret  this  recital  of  the  bill; 
for,  admitting  tbe  showing  was  one  ttUng, 
and  adnodtdiig  the  truth  of  tbe  showing  was 
quite  anotber.  It  is  snfflciently  obvious  tbat 
the  state  merely  admitted  tbe  showing  as 
the  eridoioe  of  tbe  absent  i^itneas. 

[N  Tbe  fOnrtb  charge  la  faulty  in  not 
qoallfSiiig  tbe  word  "conrinced";  for  the 
Jnry  need  not  be  absolutely  convinced  of  de- 
fb^anf a  gnUt,  bat  only  convinced  beyond  a 
reasonable  doubt.  It  also  presented  the 
misleading  tmdency  condemned  in  tbe  ttat 
and  second  charges. 

[t,1|]  The  fifth  chaise  was  patently  bad. 
The  fact  that  defendant  saw  Olanny  Bird  en- 
gaged in  a  fight  with  deceased,  and  that  he 
bitervened  and  killed  deceased,  in  order  to 
save  her  from  "b.  deadly  attack,  is  no  justi- 
fication, unless  she  was  herself  free  from 
fault  in  provoking  the  difficulty,  and  could 
not  hare  retreated  without  increasing  her 
peril.  TIm  charge  falls  to  hypothesize  these 
necessary  elements  of  self-defense.  Nor 
wonld  the  fact  that  defendant  struck  the 
fatal  blow  "on  the  impulse  of  the  moment" 
withdraw  ftom  the  act  the  implication  of 
malice  aforethought 

[11]  Tbe  sixth  charge  is  erroneous;  for, 
though  th^  jury  should  not  capriciously  dls- 
r^rd  the  testimony  of  any  witness,  they 
might  nevertheless,  in  their  sound  discretion, 
dlsr^ard  It  for  reasons  other  than  that  it 
has  been  impeached.  This  charge  therefore 
tavades  the  province  of  the  jury  in  this  re- 
spect, and  was  at  least  misleading  In  its 
use  of  the  word  "impeached." 

[12]  From  all  the  evidence,  the  jury  might 
have  Inferred  and  found  that,  although  the 
blow  struck  by  defoidant  did  not  cause,  and 
was  not  one  of  the  causes  of,  X^awler's  death, 
defendant  vras  nevertheless  present,  aiding, 
abetting,  or  encouraging  tbe  unlawful  act 
of  Caanny  Bird.  In  assuming  the  contrary  to 
this,  cbai^es  1  and  4  were  erroneous  and 
properly  refused  therefore  Jordan  v.  States 
82  Ala.  1,  2  South.  46a 

We  have  examined  all  the  questions  pre- 


sented by  the  record,  and  find  no  orror  prej- 
udldal  to  tbe  appellant. 

Affirmed.  All  the  Justices  concur,  except 
DOWDEU^  a  J.,  not  sitting. 


ZADBK  et  aL  t.  BUBNETT  et  aL 
(Supreme  Court  of  Alabama.   Jan.  11,  1912.) 

1.  Chattel  Mobtqaoes  (|  300*)— AonoN  to 
Redeem  avd  eob  Aoconimiro— Pabties. 

A  widow  and  heirs  of  a  mortgagor  of 
chattels  are  jointly  Interested  In  the  property 
covered  by  the  mortgages,  and  are  proper  eo- 
complalnants  in  a  bUl  for  ao  accoontlng  and 
redemption,  whether  any  of  tbe  property  in 
question  la  subject  to  admlnlatranon  or  not. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mort^^ea,  Cent.  Dig.  H  686-690;  Dec.  Dig. 

2.  EQTTTrT      (t  149*)— MULHUBIOUBRBW— 

JOINOEB  OF  COUPUINANTB. 

Where  complainaDts,  in  an  action  gainst 
a  mortgagee  of  chattels  for  in  accounting,  have 
a  community  of  Interest  in  the  mortgaged 
property,  the  bUl  ia  not  multlfturioua. 

[Ed._Note^For  other  cases,  see  Bqulty, 
Cent.  Dig.  H  86&-870;  Dec  Dig.  1 149.*] 

8.  BQTTiTr  (8  862*)— JoiwT  Bnx  WrtHOirr 
Case  fob  Joint  Belzsf— Disussal. 

Where  several  complainants  file  a  bUI 

jointly  and  make  no  case  for  joint  relief,  the 

bUl  should  be  dismissed. 
PSd,  Note.— For  other  cases,  see  Equity, 

Cent.  Dig.  H  768-761;  Dec  Dig.  {  862.*] 

4.  Vivum  (I  ^*)— Joint  Bill— Rbubt. 

Where  it  Is  shown  by  the  pleadings  and 
proof  that  all  tbe  complainanta  int  a  bill 
against  a  mortgagee  of  chattels  for  an  account- 
ing are  entitled  to  the  main  relief  prayed  for,  tiie 
court  has  power  to  adjust  tite  n^ts  of  Indi- 
viduals, and  to  grant  individual  relief  also, 
where  such  rights  grow  out  of  and  are  in- 
separably connected  with  the  main  subject- 
matter  of  the  blU,  as  to  which  common  relief 
may  be  and  Is  granted. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  I  991;  Dec.  Dig.  S  ^*] 

5.  Usury  (J  117* )— Remedies— SuryiciEWOY 
OF  Evidence. 

Evidence,  in  a  proceeding  against  a  mort- 
gagee of  chattels  for  an  accounting,  htld  suf- 
ficient to  support  a  finding  that  a  certain  bal- 
ance carried  forward  included  usurious  in- 
terest. 

[Ed.  Note.— For  other  cases,  see  Usury, 
Cent.  Dig.  K  328-840;  Dee.  Dig.  1  U7.*] 

6.  UStTBT    (}  111*)— BZICIDT— NBOBSBITT  OF 

PUEADINO  USUBT. 

The  rule  that,  where  usurious  Interest  is 
embodied  io  the  contract  for  the  payment  of 
money,  the  debtor,  whether  he  u  attacking 
or  defending  on  that  ground,  must  distinctly 
set  forth  facts  showing  usury,  and  specif  the 
Items  infected  thereby,  has  no  applioatioa 
where,  without  any  agreement,  nsoiions  in- 
terest is  added  to  an  accoant;  and  espedolly 
where  it  does  not  appear  that  complainants 
had  any  knowledge  thereof,  or  made  any  pay- 
ments with  respect  thereto. 

[Ed.  Note.— For  other  cases,  see  Usury, 
Cent.  Dig.  88  272-806;  Dec  Dig.  |  111.*] 

7.  Chattel  Mobtgaoeb  (|  800*)— Acnon  fob 
AooonnrxNo— FzNDiNas— Cbedit. 

In  an  action  against  a  mortgagee  of  chat- 
tels for  an  accounting,  a  receipt  given  by  him 
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showed  fonr  balei  of  cotton,  $196,  I«m  stor- 
age, ^20,  etc.;  tli«  net  credit  being  footed  up 
as  $190.    Beld.  that  the  charge  for  storage 

was  patently  erroneous,  and  complainant  was 
properly  credited  with  $100. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  SI  &86-&90;  Dec.  Dig.  I 
300.*] 

8.  Chattel  MoKTaAOEB  {|  166»)— Actioh  fob 
Accounting — EIzfensxs. 

The  rule  that  a  chattel  mortgagee  In  pos- 
session is  to  be  credited  upon  an  accounting 
with  all  reasonable  snd  actual  expenses  in- 
curred in  caring  for  the  property  applies  only 
where  the  mortgagee  holds  possession  as  bailee 
for  the  mortgagor,  and  not  where  be  assumes  to 
bold  in  his  own  right  for  his  own  nse. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mor^aps,  Cent  Dig.  {S  207-300;  Dec.  Dig. 

9.  Chatici.   Moktoaobs    (1  261*)— AonoH 

TOB  ACCOUNTIKO— BXFBH8B8   Of  HOLDIKd 

AT  SlIZUBE  FOB  BALB. 

A  mortgagee  who  seizes  the  mortgaged 
live  stock  for  sale  under  the  power  in  the 
mortgage  is  entitled  to  reasonable  expenses  in- 
curred by  him  in  the  care  and  maintenance  of 
the  stodc  prior  to  tbe  sole;  and  it  Is  Ids  duty 
to  sell  as  expeditiously  as  ha  reaaonably  can, 
and  to  limit  the  rate  of  maintenance  to  the 
best  of  bis  ability. 

[Ed.  Note. — ^For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  531,  637;  Dec  Dig. 
I  26L*] 

10.  Chatobl  Moktoaqes   (i  300*)— Action 
roB  AocouifTuro— BuBDBiT  or  Pboov^E^- 

PBNSBS  OF  SALB. 

In  an  action  against  the  mortgagee  of 
chattels  for  an  accounting,  in  which  tbe  mort- 

J:agee  made  a  charge  of  $40  for'  stable  bills, 
aed,  etc.  for  one  horse,  withoot  offering  any 
erldenee  to  sustain  the  burden  of  proof  that 
such  expenses  were  necessariij  or  reasonably 
lDcnrre£  the  rejection  of  the  Item  will  not  be 
disturbed. 

[Bd,  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cent  Dig.  SS  58&-e90;  Dec  Dig.  i 
30a*] 

11.  Iktebest  (S  18*)— Action  fob  Account- 
ino  bt  mortoaqbe  of  chattels. 

Where  tbe  cash  items  shown,  in  an  ac- 
tion against  a  mortgagee  of  chattels  for  an 
accounting,  were  small  in  amount,  and  were 
mixed  indiatingniBhably  with  merchandise 
charges,  and  were  carried  Into  a  general  bal- 
ance at  tbe  end  of  each  year,  the  same  as  the 
merchandise  items,  and  no  claim  or  charge  (or 
interest  was  made  hj  the  mortgagee,  except 
on  the  annual  balances,  interest  was  properly 
^sallowed  on  cash  items,  except  as  included 
bi  the  general  annual  balance. 

[Bd.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  {8  82-34;  Dec  Dig.  S  18.*] 

12.  Chattel  Mobtoagbs  <S  262*)— Fobbclo- 
auRE  BT  Sale— Cbbdit. 

A  mortgagee  of  chattels  who  sells  at  a 
private  sale,  under  s  power  of  sale  in  the 
mortgage,  is  accountable  for  at  least  the  fair 
and  reasonable  value  of  the  property,  regard- 
less of  the  price  actually  received  by  bim. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cent.  Dig.  H  638-541;  Dec  Dig. 
I  262.*] 

IS.  Afpbal  and  Bbbob  (I  1019*)— Bbtibw— 

OONCLVBITENBSB  OF  FINDINGS. 

The  finding  by  the  reRister.  In  an  action 
against  a  mortgagee  of  chattels  for  an  ac- 
counting, as  to  the  value  of  a  borse,  bssed  up- 


on conJUctiiv  •Ttdene*.  Is  condnBtre  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  IMf.  H  4008-4110;  Dee.  Dig.  { 
1019.*] 

Appeal  from  Clt7  Conrt  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Bill  for  an  accounting  by  Hattie  Burnett 
and  others  against  9.  Zadek  and  others.  De- 
cree for  complainants,  and  defendants  ap* 
peal.  Affirmed. 

W.  A.  Gunter,  W.  M.  Blakey,  and  W.  0. 
McGnire,  for  api>eUantB.  h.  A.  Baoderson. 
for  appellees. 

SOMERVILLB,  J.  Tbe  bill  of  complaint 
waa  filed  by  the  appellees,  who  are  the  wid- 
ow and  minor  children  of  one  Jim  Barnett 
and  its  primary  purpoae  was  for  an  account- 
ing to  ascertain  tbe  residue  of  Indebtedness, 
ir  any,  doe  to  the  respondent  from  aaid  Jim 
Burnett  on  an  account  covered  and  secured 
by  several  mortgagea  on  live  stock  and  othw 
property  executed  by  him  to  respondent  Za- 
dek, who  was  an  advancing  merchant,  with 
prayer  for  redemption.  If  any  balance  were 
doe  thereon,  and  for  cancellation.  If  found  to 
have  been  satisfied.  By  amendment,  the 
scope  of  tbe  bill  and  prayer  for  relief  were 
made  to  include,  also,  certain  mortgages  ex- 
ecuted by  complainant  Battle  Burnett,  tlie 
widow,  to  said  Zadek,  and  covering  tbe  same 
property  embraced  In  her  husband's  mort- 
gages. Demurrers  to  the  amended  bill  were 
overruled,  and  a  decree  was  finally  render- 
ed, ordering  the  register  to  state  an  account 
between  tbe  parties,  and  report  same  to  the 
court.  An  account  was  stated,  pursuant  to 
this  decree,  and  the  report  showed  a  balance 
due  complainant  of  |150.  The  respondent 
filed  a  number  of  exceptions  to  the  report, 
only  two  of  which  were  sustained;  the  re- 
sult being  a  final  decree  In  favor  of  Ilattie 
Burnett  for  $80.  It  was  decreed,  also,  in 
favoc  of  all  the  complainants  that  the  several 
mortgages  recited  in  tbe  bill,  as  amended, 
had  been  satisfied  In  full;  and  that  the  reg- 
ister should  80  mark  them. 

Tbe  assignments  of  error  are  based  on  tbe 
overruling  of  respondent's  demurrers,  and 
certain  of  bis  exceptions  to  tbe  register's 
report;  and  on  tbe  decreeing  of  personal  re- 
lief to  Hattie  Burnett  to  which  ber  co-com- 
plalnants  were  not  entitled. 

[1,2]  1.  Complainants,  being  all  Jointly  in- 
terested In  the  property  covered  by  the  mort- 
gages, are  proper  co-complalnants  in  a  bill 
for  accounting  and  redemption  or  cancella- 
tion. And  whether  the  [K'operty  In  question 
was  subject  to  administration  or  not,  as  wid- 
ow and  heirs  at  law  of  Jim  Burnett,  their 
interest  Is  sufficient  to  mtltle  them  to  pros- 
ecute such  a  suit  It  la  clear,  also,  that  tbeir 
community  of  Interest  In  tbe  mor^ged 
property  refutes  the  charge  of  mnltlfarlons- 
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ness  In  the  bOL  We  tblnk  tbe  demurrers 
were  without  merit,  and  were  properly  orer- 
laled. 

[3]  2.  It  may  be  conceded  that  as  a  gen- 
eral rule,  where  sereral  complainants  file  a 
bill  Jointly  and  make  no  case  for  joint  relief, 
the  blU  Bhoold  be  dismissed.  Davis  v.  Wil- 
liams, 130  Ala.  530,  30  Sonth.  4S8,  54  U  R.  A. 
749,  80  At".  St  Hep.  65.  On  final  submissions 
this  rule  Is  qualified  by  section  3212.  Code  1907. 

[4]  However,  where  on  the  pleadings  and 
proof  all  the  complainants  are  entitled  to  the 
main  reUef  prayed  for,  as  In  the  case  btfore 
us,  the  conrt  Is  not  Impotent  to  adjust  the 
Tights  of  IndlTldnalB,  and  to  grant  Individual 
relief  also,  where  such  rights  grow  out  of 
and  are  Ins^nrably  connected  with  tbe  chief 
■abject-matter  of  the  blllr  as  to  whlA  com- 
mon relief  may  be  and  la  granted.  TbiM  ac- 
cords with  the  equitable  maxim  which  re- 
qoires  all  the  rights  of  the  parties  to  be  set- 
tied  In  one  suit,  when  the  jurisdiction  is  in 
proper  exwdse  for  one  purpose ;  and  we  are 
aware  of  no  authority  which  denies  this 
Tiew.  The  decree,  flndlng  a  balance  due 
from  respondent  to  Battle  Burnett  was  not 
In  tbls  aspect  erroneous. 

[B]  3.  The  register  found  that  the  balance 
carried  forward  from  the  year  1903  Includ- 
ed usurious  Interest  and  corrected  It  by  re- 
daction to  an  8  per  cent  basis.  It  Is  Insist* 
ed  that  the  only  evidence  relating  to  this 
item — the  testimony  of  Abraham— shows 
that  15  per  cent  interest  was  calculated  on 
the  balance,  but  did  not  enter  into  its  com- 
position. The  record  shows  question  and 
answer  as  follows:  "Q.  Tou  charged  them 
at  the  rate  of  IS  per  cent  Interest  did  you 
not,  on  the  l>alance  brougbt  forward  from 
1903,  and  also  for  merchandise  sold  him 
daring  (hfa  year?  A.  Yes,  sir."  It  is  obvious 
that  whatever  the  witness  really  intended 
to  s&j,  his  answer,  as  here  reported,  whether 
considered  alone  or  In  connection  with  the 
rest  of  his  testimony,  Is  sufllcient  to  warrant 
the  flndlng  of  the  register.  If  the  answer 
quoted  was  mistaken,  the  trouble  lies  In  th' 
answer  itself;  and  we  cannot  Impute  error  to 
the  InterpretatioU'  given  to  it  by  the  register. 

[6]  But  it  Is  urged  that  the  flndlng  is  er- 
roneous, because  the  bill  contains  no  charge 
of  usury  as  to  this  item.  Where  usurious 
Interest  Is  embodied  In  a  contract  for  the 
payment  of  money,  whether  the  debtor  Is 
attacking  or  defending  on  that  ground.  It  Is 
well  settled  that  he  most  distinctly  set  forth 
the  facta  showing  the  usury,  and  specify  the 
Itenui  thus  Infected.  But  this  rule  has  no 
application  where,  without  any  agreement 
express  or  Implied,  usurious  interest  Is  gra- 
tuitously added  to  an  account;  and  especial- 
ly wbere,  aa  here,  it  does  not  appear  that 
complainants  had  any  knowledge  thereof,  or 
made  any  paymoits  with  reaped:  thereto. 
In  such  a  case  the  law  fixes  the  rate  of  in- 
terest, and  tbe  accounting  must  conform 
57  £>0.— 28 


thereto,  though  unaided      suggestion  from 

the  pleadings. 

[7]  4.  Respondent's  account  as  stated  by 
him,  shows  a  credit  of  2,083  pounds  of  cotton 
on  October  4,  1904,  amounting  to  $196.58, 
with  deductions  of  $2,  $4.58,  and  $20;  the 
net  credit  entered  being  $170.  The  original 
transaction  is  shown  In  detail  by  respond- 
ent's receipt  to  Jim  Burnett  on  that  date, 
showing  four  bales  of  cotton,  $196.58,  less 
storage,  $20,  less  cash,  $4.68;  the  net  credit 
being  footed  up  as  $190.  A  storage  charge 
of  $20  on  four  bales  of  cotton  Is  Inconceiv- 
able, and  too  patently  erroneous,  to  say  the 
least  of  it  for  serious  argument.  The  reg- 
ister correctly  fotmd  that  the  $20  deduction 
was  an  error,  as  plainly  shown  by  the  re- 
ceipt and  correctly  credited  complainants 
with  $190  on  this  Item. 

[I]  6.  Independently  of  any  provision  in 
the  mortgage,  the  rule  seems  to  be  establish- 
ed that  a  chattel  mortgagee.  In  lawful  pos- 
session of  the  mortgaged  property,  is  entitled 
upon  an  accounting  to  be  credited  with  all 
reasonable  and  actual  expenses  incurred  In 
caring  for  it  7  Gyc.  91,  and  cases  cited. 
Tbls  we  take  to  be  true,  however,  only  where 
the  mortgagee  holds  possession  as  bailee  or 
trustee  for  the  mortgagor,  and  not  where  b» 
assumes  to  hold  In  his  own  right  and  for  his 
own  nses. 

[1, 1 1)  Applying  the  rule  to  the  presoit 
case,  we  think  the  respondent  In  seizing  the 
property  for  sale  under  the  power  in  the 
mortgage,  was  entitled  to  be  reimbursed  for 
expenses  incurred  by  him  in  the  care  and 
maintenance  of  the  stock  prior  to  the  sale 
by  him;  but  the  burden  was  upon  him  to 
show  that  the  expenses  thns  charged  were 
reasonable  and  necessary.  It  was  his  duty 
to  sell  as  expeditiously  as  he  reasonably 
could,  and  to  limit  the  time,  as  well  as  tbe 
rate,  of  maintenance  to' the  best  of  his  abil- 
ity. Beyond  this,  he  was  not  authorized  to 
Incumber  and  burden  the  right  of  redemi>- 
tlon.  Tlie  charge  made  is  $40  for  stable 
bills,  feed  Ulls,  and  medical  attention  for 
one  horse  "from  the  time  It  was  sent  to 
Montgomery  to  the  time  It  was  sold."  Ko 
proof  was  offered  that  such  expenses  were 
necessarily  Incuned,  nor  that  the  charges 
therefor  were  reasonable  in  amount  In 
this  state  at  the  evidence,  the  register  can- 
not be  put  in  error  for  rejecting  the  item'  as 
a  credit  In  favor  of  respondent 

[II]  6.  "As  a  general  rule,  interest  Is  not 
allowed  on  running  account!^  so  long  as  Uiey 
remain  open  and  unliquidated,  unless  there 
is  some  statutory  provision  that  permits  It 
or  some  contract  between  the  parties,  ex- 
press or  Implied,  that  Interest  aball  be  paid."* 
22  Cyc  1010.  The  same  authority  further 
says  that  "in  some  cases,  however.  Interest 
has  been  allowed  upon  cash  items  of  an  ac- 
count" In  tbe  dted  case  of  Rensselaer 
Glass  Factory  v.  Reid,  6  Cow.  <N.  Y.)  587, 
602,  upon  a  review  of  mai^  early  authorities,' 
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the  conduaion  was:  'VoweTer  It  may  be 
with  respect  to  mon^  lent,  or  as  to  money 
had  and  received,  or  In  regard  to  merchan- 
dise Bold  and  delivered,  or  however  it  may  be 
where  advances  are  made  In  pursuance  of 
an  express  asreement,  in  which  nothing  is 
said  about  Interest,  I  think  the  above  author- 
ities will  admit  of  no  other  conclusion  than 
that  It  is  now  a  well-established,  general 
rule  of  law  that,  where  a  person  advances 
money  for  the  use  of  another,  nnder  an  im- 
plied snthority,  he  who  makes  the  advance 
Is  entitled  to  Interest  from  the  time  It  was 
made."  Conceding  the  propriety  of  the  al- 
lowance of  Interest  on  cash  advances  in  snch 
cases  as  the  above,  we  think  the  nature  of 
the  present  account  permits  of  no  implica- 
tion that  the  cash  items  therein  shown  were 
intended  to  bear  interest  from  the  date  on 
which  each  was  furnished.  They  were  usu- 
ally small  In  amount,  though  ranging  from 
$1  to  $20,  and  frequently  blended  Indiatln- 
guisliably  with  merchandise  charges.  They 
were  carried  into  the  general  balance  at  the 
end  of  each  year,  exactly  as  were  the  Items 
of  merchandise,  and  no  <daim  or  charge  for 
Interest  seems  to  have  been  made  by  respond- 
aat,  except  on  the  annnal  balances.  Moie- 
orar,  bc^Innliig  about  S^ember  15th  of  eadti 
year,  large  payments  were  made  on  account 
whidi  were  likewise  carried  into  the  general 
balance  tbos  giving  to  respondent  the  bene- 
fit of  advance  payments  on  an  accoimt  not 
due  until  the  Bucoeedlng  Janoaiy.  We  there- 
Core  arorove  the  action  <tf  the  zoglster  in  not 
allowing  Interest  on  cash  Items,  exc^  as 
Included  In  the  geaeral  annual  balance,  from 
year  to  year. 

[II]  7.  The  mortgages  contained  a  provi- 
sion anthoridng  the  mortsagee  to  aell  the 
mortgaged  property  at  ^tber  pnblio  or  pri- 
vate sale.  At  his  discretion,  therefore,  he 
might  aeD  In  either  way,  being  liable  to  the 
mortgagor  only  for  an  injortons  abme  of 
snch  discretion.  Brook  v.  Headen,  13  Ala. 
870,  S76.  He  sold  the  horse  at  i^vate  sale 
tor  f60,  and  credited  complainants  ^th  that 
amount.  The  regiater,  however,  found  the 
reasonable  value  of  tiie  bone  to  be  f  126.  and 
ottered  a  credit  for  that  amount,  instead  of 
9KI0.  WIfli  respect  to  mxlt  sales,  we  approve 
the  following  rule  of  responsibility:  "The 
oeditor  win  be  h^  at  his  peril,  to  deal 
fairly  and  iwtty  with  the  ivoperty,  both  aa 
to  tbe  time  of  the  notice  and  the  manner  of 
the  sale.  Although  It  appears  that  he  took 
pains  to  aecnre  the  best  price  practicable  for 
the  goods,  and  that  they  were  sold  for  their 
value,  and  that  the  mortgagor  assented  to 
the  prices  obtained,  yet.  If  he  can  prove  that 
they  were  sold  unfairly,  or  at  an  under 
price,  he  will  be  permitted  to  do  so.  and  will 
be  allowed  their  full  value."  Jones  on  Chat 
Mort  (Sth  Ed.)  S  70&  So  it  has  been  already 
declared  by  this  court:  "Although  the  mort- 


gagee, by  the  terms  of  the  mortgage,  was  an- 
tfaorlzed  to  sell  the  personal  property  em- 
braced in  the  mortgage  at  private  sale,  this 
did  not  relieve  him.  In  taking  possession  of 
and  selling  the  property,  from  the  duty  of 
acting  in  the  utmost  good  faith  In  selling 
the  same.  In  selling  the  property  at  private 
sale  for  the  satisfaction  of  bis  mortgage  debt, 
it  was  his  duty  to  sell  it  at  a  fair  and  rea- 
sonable valuation,  and  failing  to  do  so  be 
became  liable  to  the  mortgagor  for  such  fail- 
ure." Per  I>owdell.  J.,  in  Johnson  v.  Selden, 
140  Ala.  418,  37  South.  249,  103  Am.  St  Rep. 
49.  The  effect  of  the  authorities  Is  to  hold 
a  mortgagee  who  sella  at  private  sale  re- 
sponsible and  accountable  for  at  least  tbe 
fair  and  reasonable  value  of  the  property, 
regardless  of  the  price  actually  received  by 
him.  The  rule  is,  of  course,  leas  rigid  wbexe 
the  sale  Is  at  public  outcry. 

[It]  We  have  examined  the  testimony  up- 
on which  the  register's  flnding  Is  based,  and. 
as  an  original  proposition,  unfettered  by  the 
force  of  that  finding,  we  would  be  inclined 
to  hold  that  |60  was  a  fair  and  reasonable 
valne  for  the  horse.  But  upon  disputed  Is- 
sues of  fact  the  register's  flnding  comes  to 
us  with  the  force  and  conclusiveness  of  a 
Jury's  verdict,  and  we  do  not  feel  Jnstlfied  in 
the  present  case.  In  view  of  tbe  conflicting 
testimony  b^ore  him,  in  setting  aside  his 
condoslon  and  substituting  our  own  in  Its 
stead. 

It  results  that  the  chancellor  did  not  err 
In  overruling  the  exceptions  to  the  r^istra's 
report,  and  tbe  decree  of  the  dty  court  wUl 
be  affirmed. 

Affirmed.  All  the  Justices  concur,  exc^ 
DOWDBLZ4  Ol  J.,  and  SAYBB,  3.,  not  ii^ 
ting. 


JOHNSTON  V.  JOHNSTON  et  at 
(Supreme  Court  of  Alabama.   Jan.  11,  1912.) 

1.  Wiixs  (SS  1S3,  166*)— Fbaud  aho  Chdub 

IfflXUBNCB. 

One  mentally  incompetent  to  make  a  will 
cannot  be  the  subject  01  fraud  or  undue  infln- 
ence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  371,  375-387;  Dec  Dig.  iS  153,155.*1 

2.  Appeal  and  Ebbok  (i  1062*)— Bsvxiw— 
Habmless  Ebbob. 

Where  the  probate  of  a  wiB  was  reftiicd 
because  of  the  testator's  mental  lacompeten'?. 
errors  in  sabmltting  the  issue  of  ondoe  influ- 
ence and  fraud  were  harmless  to  the  proponent, 
and  win  not  be  reviewed. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  K  4212-4218;  Dec.  Dig.  S 
1062.*] 

3.  TaiAi.  (I  84*)— RxoEFTion  or  Evidkvcc— 
Objbctionb— Genebai.  Objection. 

An  objection  that  testimony  is  Ulegal  is  t 
mere  general  objectltm,  and  does  not  raise  A* 
point  that  tbe  question  calls  for  a  eondnsion  of 
the  witness. 

lEH  Note.— For  other  cases,  see  TMaL  Cent 
Dig.  I  214;  Dec.  Dig.  |  84.*] 
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4.  TUAI.  (I  84*)— ItBCBFTIOir  OF  BtidbhCB— 

SUFPICIENOT  OF  OBJECTIONS  TO  EVIDENCI 
OF  NONBXFEBT  WiTNESSEB. 

Where  the  probata  of  a  will  waa  contested 
oa  the  sroand  of  mental  incapacity,  and  ques- 
tions  as  to  whether,  from  their  Imowledge  of 
the  decedent,  he  was  mentally  capahle  of  mak- 
ing a  will  and  transactiDg  busineas  were  pro- 
poonded  to  the  witneasea,  who  had,  withont  ob- 
jection, analifled  to  express  their  opinions  that 
decedent's  mind  was  unsonnd,  the  court  cannot 
be  put  in  error  for  orermling  objections  that 
the  qaestiona  called  for  iUegal  evidence;  for 
the  evidence  was  relevant,  and  these  qaestiona 
merely  involved  a  legal  concloaion  of  the  wit- 
ness upon  the  premises  his  testimony  had  laid. 

[Ed,  Note.— For  other  cases,  seo  TMal,  Cent 
IKg.  1  214;  Dec  Dig.  1  84.*] 

5.  Etidbitck  (I  498^*)— OPiNioir  BvioEncE 

— QCAUFICATIORe—QcXSTION  FOB  COTIBT. 
Whether  a  nonexpert  witneas  la  qualified 
to  teatify  as  to  the  mental  capacity  of  the  sub- 
ject of  tht  inquiry  la  a  question  for  Uie  court 

[Ed.  Note.— For  other  eaaea,  see  Evidence, 
Cent  IHg.  U  229a  2291;  Dec.  Dig.  I  498%.*] 

6.  Appeal  and  Ebbob  (|  992*)— Rbview— De- 

TBBMINATION  of  QUAXIFIOATIONe  OF  WlT< 
NESS. 

Tht  ruling  of  the  trial  court  apon  the  qual- 
ification of  nonexpert  witnesaes  to  teatify  as 
to  the  sanity  of  a  peraon  will  not  be  reviewed, 
onleaa  clearly  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 3850;  Dec.  Dig.  {  992.*] 

7.  Wnxs  (I  810*)— COHTOP— Scope  of  Ih- 

QtOBT. 

Where  the  mental  Incapacity  of  a  testator 
is  in  issue,  the  Inquiry  must  be  of  the  broadeat 

range.   

[Ed.  Note.— For  other  caaea,  see  Willa,  Cent 
Dig.  {|  7S&-7S7;  Dec.  Dig.  i  810.*] 

8.  EviOBNOB  (I  600*)— Opinion  Bvidencb— 

ErAlONATIOH  of  NONEXPERT  WITNESSES. 
The  examination  of  a  nonexpert  witnesa, 
teatlfyiDg  aa  to  the  mental  capacity  of  the  tes- 
tator, shonld  be  full  and  ample. 

[Ed.  Note^For  other  cases,  aee  Evidence, 
Cent  Dig.  if  2290.  2291 :  Dec  Dig.  |  COO.*] 

9.  Evidence  (|  63*)— Pbesuuftions— Sanitt. 

Every  peraon  ia  preaumed  to  be  aane. 
[Ed.  Note.— For  other  cases,  aee  Evidence, 
Cent  Dig.  I  83;  Dec.  Dig.  |  63.*] 

10.  WiZXa  ({  52*)— TSBIAlfENIABT  CAPAOITT 

— BcBDEN  OF  Proof. 

One  contesting  the  probate  of  a  will  on  the 
gTOond  of  mental  incapad^  has  the  burden 
of  overcomiiu  tite  presnmption  of  aanity:  but 
if  be  shows  that  the  testator  waa  habitually  in- 
sane before  the  will  woa  executed  the  burden 
shifts  to  the  proponent  to  show  that  it  was 
made  during  a  load  interval;  and  so  the  refus- 
al of  an  inatmction  that  the  bnrden  is  not  ahlf  t- 
ed,  except  by  proof  of  hsbitnal  Insanity,  is  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Vnila,  Cent 
Dfg.  H  101-110;  Dec.  Dig.  {  B2.*] 

11.  Wills  (|  329*)— Contest— Instructions. 

Where  the  probate  of  a  will  was  contested 
on  the  gionnd  of  mental  incapacity,  an  instmc- 
tlon  that  the  burden  of  proof  of  incapacity  is 
on  the  contestant  and  remains  on  him  until  he 
shows  liabitual  and  fixed  insanity,  or  otherwise 
of  testamentary  incapacity,  was  erroneous;  for 
the  words  "or  otherwise"^  might  refer  to  a  con- 
dition of  mind  not  the  eqalvalent  of  hsbitnal 

and  fixed  insanity.   

[Ed.  Note.— For  other  cases,  see  WUla,  Gent 
Dig.  S  776;  Dec.  Dig.  1 828.*] 


12.  Wills  (I  55*)  — Mbntai.  Ihoapacitt  — 

Evidence— SuvFiciEHCT. 

One  contesting  the  probate  of  a  will  on  the 
ground  of  mental  incapacity  need  only  prove 
to  the  reasonable  aatisbction  of  the  jury  that 
the  testator  waa  incapable. 

[EM.  Note.— Fdr  other  caaea,  aee  \mia.  Cent 
Dig.  {8  137-161;  Dec.  Dig.  I  55.*] 

Appeal  from  Probate  Court,  Bullock  Coun- 
ty; A.  E.  Singleton,  Judge. 

Application  by  M.  B.  JohnstoD  for  probate 
of  the  will  of  Morgan  P.  Johnston,  deceased, 
contested  by  M.  W.  Johnston  and  others. 
Decree  refusing  probate,  and  proponent  ap- 
peals.   Reversed  and  remanded. 

The  facts  sufficiently  appear  in  the  opinion. 
The  following  charges  were  refused  to  the 
proponent:  (A)  "The  burden  of  proof  as  to 
insanity  or  Incapacity  to  malie  a  will  ia  on 
the  contestants  In  the  first  Instance,  and  that 
burden  remains  on  the  contestants  until  they 
show  habitual  and  fixed  insanity  or  other- 
wise of  testamentary  incapacity  at  the  time 
the  will  was  executed."  (Q  "Sanity  is  the 
normal  condition  of  the  himian  mind,  and 
the  testator  in  this  case  is  presumed  by  law 
to  have  been  sane  when  be  made  this  will, 
unless  the  contestants  have  shown  to  the 
Jury's  satisfaction  that  he  was  imder  tbe 
disability  of  habitual  or  fixed  Insanity  ivtor 
to  the  wecution  of  tbe  will,  or  that  be  was 
not  capable  of  making  the  will  at  the  time 
the  will  was  made."  (E)  "The  burden  of 
proof  aa  to  testunentary  capadty  is  on  tbe 
contestants,  and  la  not  shifted,  except  by 
proof  of  habitnal  or  fixed  insanity  on. the 
part  of  tbe  testator  prior  to  the  making  of 
the  wlU." 

Norman  &  Son,  E.  R.  Brannen,  and  Lb  M. 
Moseley,  for  appellant  Ernest  L.  Blue,  B.  E. 
L.  Cope,  and  Bay  Bnshton,  for  appellees. 

McCLELLAN.  J.  Contest  of  tbe  Instro- 
ment  propounded  for  probate  as  tbe  last 
will  and  testament  of  Morgan  P.  Johnston, 

deceased. 

Tbe  issues  formed  were.  In  substance, 
two:  Want  of  mental  capacity  to  make  a 
will,  and  undue  Influence  exerted  upon  tbe 
decedent  In  the  execution  thereof. 

Following  a  general  finding  that  the  paper 
propounded  was  invalid,  tbe  verdict  express- 
ed the  jury's  particulsr  finding  that  decedent 
was  mentally  Incompetent  to  make  a  will 
on  December  1,  1905. 

[1, 2]  Since  one  mentally  incompetent  to 
make  a  will  cannot  be  the  subject  of  fraud 
or  undue  influence  In  the  execution  thereof 
(Bumey  v.  Torrey,  100  Ala.  167,  168,  14 
South.  680,  46  Am.  St.  Rep.  83),  that  phase 
of  the  trial  touching  the  issue  of  undue  in- 
fluence, by  whomsoever  exerted  (if  so),  Is 
eliminated  from  conaideration  on  this  ap- 
peal. Errors,  if  any.  intervening  In  respect 
of  that  Issue  were  without  Injury  to  appel- 
lant   We  tber^ore  confine  the  review  to 
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errors  assigned  as  npon  the  mllngs  and  ac- 
tion of  the  court  In  reference  to  the  Issue  of 
mental  capacity  vel  non  to  execute  a  will  on 
December  1,  1905.  Without  attempting  to 
restate  the  very  voluminous  evidence  bearing 
upon  the  issue  of  mental  capacity  vel  non.  It 
will  suffice  to  affirm,  after  careful  considera- 
tion, that  the  decision  upon  this  Issue  was 
for  the  Jury. 

The  contestants  propounded  to  each  of  a 
large  number  of  nonexpert  witnesses,  who 
had  shewn  an  acquaintance  with  decedent 
covering  many  years.  In  Bubstance,  this  ques- 
tion; Whether,  from  this  acQuaintance  with 
and  knowledge  of  decedent,  he  waa  mentally 
capable  of  making  a  will  on  December  1, 
1905,  and  whether,  from  this  acquaintance 
and  knowledge  of  decedent,  be  was  capable 
of  transacting  business  on  or  about  that  date. 

With  the  exception  of  a  general  objection, 
taking  the  point  that  the  testimony  sought 
was  "illegal,"  addressed  to  the  questions 
stated  when  propounded  to  the  last  few  wit- 
nesses examined  by  contestants,  the  only  ob- 
jections made  (otherwise)  expressed  the  crit- 
icism, in  substance,  that  the  witnesses  had 
not  qualified  to  give  an  eapert  opinion  as 
thereby  called  for.  Each  of  the  witnesses 
replied  in  the  negative. 

[S,  4]  Objections  to  proffered  evidence  are 
of  two  general  classes,  viz.,  those  directed  to 
the  means  at  conv^lng  evidoice  to  the  trier 
of  fact,  and  those  addressed  to  the  evidence 
Itself.  Aside  from  the  statement  that  the 
"qneatton,**  or  the  testlinony  sought  to  be 
elicited  thereby,  was  "iUegal,"  the  objectiona 
talien  to  the  indicated  matter  related  alone 
to  the  competency  of  the  meaiM  whereby  the 
proffered  testimony  was  undertaken  to  be 
availed  of.  The  criticism  that  tesdmony  Is 
"Ulesal"  Is  a  mere  general  obJectloD.  Cog- 
hill  V.  Kennedy,  Ud  Ala.  641.  6^  24  Sonth. 
458;  Steiner  v.  Tranom.  98  Ala.  819,  18 
South.  86B.  And  the  rule  with  ns  Is  tbal^ 
unless  the  tratlmony  soi^ht  Is  patently  In- 
admissible, the  court  will  not  be  put-in  error 
for  overruling  a  general  objection.  Richards 
V.  Bestor,  90  Ala.  862,  8  South.  30;  EspalU 
V.  Richard,  94  Ala.  158,  162,  10  South.  137. 
The  objection  that  a  question  Is  Illegal,  or 
that  it  seeks  to  elicit  illegal  testimony,  does 
not  raise  the  point  that  the  question  calls 
for  a  coneHuHon  at  the  witness.  Steiner  v. 
Tranum,  supra;  Torrey  t.  Barney.  113  Ala. 
496.  506.  21  South.  348.  The  testimony  the 
questions  sought  was  not  patoitly  Inadmissi- 
ble. It  was  relevant  to  the  issue  of  moital 
capacity  vel  non  to  execute  the  Instrument 
propounded  for  probate.  It  was  the  cmx  of 
the  Issue  the  Jury,  in  that  particular,  was 
to  determine.  The  vice  of  the  questions  was 
that  tbey  called  for  the  legal  comAiuion  of 
the  witness,  an  infirmity  not  pointed  out 
the  general  objection  of  illegality.  Steiner 
V.  Tranum,  supra. 

[5, 1}  Whether  a  nonexpert  witness  is  qual- 
ified to  testify  to  the  want  of  mental  capaci- 


ty of  the  subject  of  the  Inquiry  Is  a  questlou 
for  the  court  Parrish  v.  State.  139  Ahu  X6, 
42,  36  South.  1012.  It  was  said  on  Parrlsh's 
appeal  that  the  ruling  of  the  trial  court  on 
this  preliminary  matter  would  not  "be  re- 
vised, unless  It  clearly  appears  to  have  been 
erroneous."  The  qualifications  of  the  wit- 
nesses who  affirmed  that  decedent  was  mea- 
tally  Incompetent  were  ascertained  by  the 
court  We  cannot  say  there  was  error  In 
this  conclusion  as  to  any  one  of  the  wltness- 
,  es  who  so  testified.  There  waa  suKwrt  for 
such  a  finding  In  tbe  testimony  before  the 
court,  and  so  within  the  doctrine  of  Bumey 
V.  Torrey,  100  Ala.  157,  14  South.  685.  46 
Am.  St  Rep.  33.  Being  hence  qualified  to 
express  their  opinions  that  decedent's  mind 
was  unsound,  the  further  questions,  before  In 
substance  stated,  involved  but  the  legal  con- 
clusion of  the  witness  upon  the  premise  his 
testimony  had  laid;  and,  if  unobjected  to  on 
that  ground,  the  court  cannot  be  held  to 
have  erred.  Steiner  r.  Tranum,  supra. 
There  was,  in  consequmce,  no  merit  In  the 
objections  addressed  to  tbe  competency  of 
the  witnesses  to  express  an  opinion  npon  the 
mental  status  of  the  decedent  In  ^ther  of 
the  resitects  to  which  the  questions  refer. 

[7, 1]  We  find  no  prejudicial  error  In  the 
rulings  of  the  court  admitting  or  rejecting 
evidence  bearing  upon  tbe  Issue  of  mental 
capacity  vel  non.  Tliat  issue  must,  of  neces- 
sity, evoke  an  inquiry  of  the  broadest  range. 
Howard  v.  State,  65  South.  255,  34  L.  B.  A 
(N.  S.)  990.  So,  too,  under  the  roles  pre- 
vailing here  with  rewect  to  the  right  of  i 
Vtagetiy  qnallfled  ntmexpert  to  give  his  opin- 
ion that  the  subject  of  the  inquiry  was  of 
unsound  mind,  it  Is  essential  that  his  oppor 
tunlty  for  tbe  formation  at  socfa  an  oi^oa 
be  folly  disooTwed  by  exsmhiatioa;  and 
that  its  correctness  be  tested  by  an  ample 
inquiry  upon  cross-examination.  Tbe  rela- 
tive strength  or  iwerlous  sonndnesB  of  tbe 
mind  of  one  wlwse  mental  atatos  Is  being 
investigated  at  diff«»nt  times  la  a  subject 
of  inqolry,  and  also  of  opinion,  of  a  witness 
who  possesses  tiie  requisite  quallflcation  to 
form,  entwtain,  and  upreas  an  opinion  in 
the  premises.  Watsim  t.  Andrason.  11  Ala. 
48.  The  matter  found  in  the  bill,  having 
reference  to  an  indebtedness,  or  to  payments, 
by  decedent  to  children  of  his  former  Dla^ 
riage,  rendered  entirely  propw  that  te^- 
mony  tending  to  show  the  sooroe  of  that  lia- 
bility to  have  been  the  estate  of  the  fbrmer 
wife  and  of  the  mother  of  the  children  men- 
tioned. 

[1-11]  The  presumption,  as  is  familiar.  Is 
that  every  person  is  sane.  A  contestant  has 
the  burden  to  overcome  this  presomptioa. 
If  he  stiows  that  tbe  subject  of  tbe  inquliy 
was  habituaUy  Insane  Irefore  the  paper  was 
attempted  to  be  executed,  the  burden  then 
shifts  to  the  proponent  to  show  that  tbe  will 
was  made  during  a  lucid  interval.  Horpbree 
V.  Senn,  107  AU.  424.  18  South.  264;  Jobo- 
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Eon  T.  Armatrong,  97  Ala.  731,  12  South.  72 ; 
O'DomwU  T.  Rodlger,  76  Ala.  222,  52  Am. 
Rep.  322.  If  taabttoal,  fixed  insanity,  prior 
to  tlie  act  In  question,  la  not  shown  by  the 
contestant,  the  burden  does  not  pass  to  the 
proponesit  Charge  A  would  have  correctly 
invoked  this  rule  but  for  the  employment 
therein  of  the  words  "or  otherwise."  That 
plinw  might  and  doubtless  did,  have  refer- 
ence to  a  nmdltion  of  mind  not  equivalent 
to  haMfual,  fixed  Insanity.  It  was  bace 
Td)  refused. 

[It]  Charge  O,  In  one  altematlTe,  exacted, 
as  a  condition  to  the  shifting  of  the  burden 
of  proof,  according  to  the  doctrine  just  stat- 
ed, that  the  contestants  show  to  the  Jury's 
tsUifacHon  that  Jobnstcm  was,  prior  to  the 
execution  of  the  paper  propounded,  under  the 
disability  of  habitual,  fixed  insanity.  The 
iegne  of  proof  required  by  the  Instruction 
was  too  great.  Reasonable  satisfaction  Is 
the  degree  the  law  requires.  Hoore  v.  Heln- 
eke,  119  Ala.  627,  24  South.  874;  OoghUl  t. 
Kennedy,  U9  Ala.  641.  666,  667.  24  South. 
4^.   This  (dian^  was  correctly  refused. 

According  to  the  doctrine  of  Murphree  t. 
Senn,  Johnson  r.  Armstrong,  and  O'Donnell 
T.  Rodlger,  mpra.  the  court  erred  in  refus- 
Ing  diarge  B  (assignment  60). 

For  the  error  just  stated,  the  judipnoit  Is 
lerersed,  and  the  cause  is  remanded. 

Berersed  and  remanded.  All  the  Justices 
concur,  sare  DOWDELLk  G.     not  sitting. 


HARBIS  T.  RANDOLPH  LUMBER  CO. 
(Sapreme  Court  of  Alabama.   Dec.  22,  1911.) 

L  Nuisance  (i  42*)— Pbitatx  Ntjisanob— 

Right  of  AcmoN. 

Under  Code  1907,  |  S198,  provldiuB  that  a 
private  nuisance  may  mjure  either  tbe  person 
or  property.  In  either  of  which  cases  a  right 
of  action  accrues,  plaintiff  has  a  right  of  action 
where  defendant's  maintenance  of  a  nuisance 
molta  in  ber  loss  of  rents  on  property  owned. 

[Ed.  Note,— For  other  cases*  see  Nuisance, 
C«nL  Dig.  il  101-108;  Dac.  Dig.  |  42.*] 

2.  NmsANOt   (8  48*)— Pmvatb  Nuisaho*— 
Actions  fob  Damagbs— Pleadiho. 

A  complaint,  alleging  that  defendant  main- 
tained a  planing  mill  in  a  residence  portion  of  a 
dty  and  adjacent  to  plalntUTs  residence  proper- 
ty, and  that,  becanae  of  tbe  unreasonable  noise 
UM  the  dust  and  dirt  deposited  on  plaintiff's 
property,  she  had  been  unable  to  rent  it  ad- 
nnt^eonaly  and  had  suffered  a  diminution  of 
rents,  states  a  cause  of  action  for  a  private 
noisance  snflSclently  precise  to  be  good  on  gen- 
eral demurrer, 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  IIB,  114;  Dec  Dig.  S  48.*] 

8.  NinBANCi   (I  63*)— Pbivati  NtnsANOB— 
Actions  for   Dauaqes  —  QtnEsriON  s  fos 

JCBT. 

Whether  the  noises  made  by  a  planing  mill, 
•itoated  in  a  residence  section  of  a  dty,  are 
Dnreasonable  and  a  noisance  to  other  property 
owners,  are  questions  for  tbe  jury. 

[Ed,  Note.— For  other  cases,  see  Nuisance, 
CenL  Dig.  |  129;  Dec.  Dig.  i  53.*] 


4.  NnisANCX  (S  8*)— Private  NtnURCK— Da- 

TEBlflNATION  OF  QUESTIONS. 

The  fact  that  a  planing  mill  was  erected  in 
a  district  already  used  for  residences  would  be 
a  material  consideration  in  determining  wheth- 
er It  was  a  noisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig-  ii  4,  6.  9-25;  Pec.  Dig.  S  3.*] 

5.  Noisance  (i  7')— Psivai*  Nuisance  — 
Negliqencb. 

Negligence  or  want  of  ordinary  care  In 
operating  the  offensive  factory  is  not  ordinarily 
an  element  of  an  actionable  noisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  8,  7;  Dec.  Dig.  1  7.*] 

6.  NuiSANOB  (i  7*)— PaiTAiE  Nuisance  — 
Neguqenoe. 

Where  defendant  stored  lumber  in  a  build- 
ing on  his  land  adjacent  to  plaintiff's  residence, 
and  thereby  endangered  and  increased  tbe  in- 
surance rate  on  plaintifTs  property,  plaintiff 
was  not  entitled  to  recover  as  damages  the  in- 
creased premium,  for  the  mere  storing  of  lum- 
ber is  not  a  nuisance  per  se,  and  to  render  a 
building  a  nuisance,  by  reason  of  exposure  of 
other  buildings  to  fire,  the  hazardous  character 
of  the  bnslness  therein  carried  on  must  be  un- 
mistakable, and  must  be  shown  to  be  negligent- 
ly conducted,  so  that  injurious  results  are  prol>- 
able. 

[Ed.  Note.— For  other  cases,  see  Nuisancer 
Cent  Dig.  H  8,  7;  Dec.  Dig.  1  7.*] 

7.  Pleading  (|  862*)— Dbuubbsb-^opb  or 
Demubeeb. 

Where  a  complaint  stating  a  good  cause  of 
action  for  a  nuisance.  Included  allegations  of 
damage  for  which  no  recovery  could  be  allowed, 
a  motion  to  strike  out  the  objectionable  parts 
is  the  proper  remedy,  instead  of  demurrer. 

[Eid.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  H  1147-1165;  Dec.  Dig.  |  862.*] 

8.  Nuisanob  (I  48*)— Pbivate  Nuisance- 
Actions  FOB  Dauaokb— Wanton  Injubt. 

A  complain^  alleging  that  defendant,  with 
knowledge  that  a  district  was  used  for  resi- 
dence purposes,  erected  and  operated  a  planing 
mill  ther«n,  although  it  had  notice  of  the  dam- 
age and  injary  sustained,  and  that,  although 
requested  to  cease  the  operation  of  the  busi- 
ness, wantonly  maintained  the  business  and  op- 
erated it  does  not  sufficiently  show  wanton  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  US,  114;  Dec.  Dig.  |  48.*] 

9.  Nuisance  (|  48*)- Pbivate  Nxhsance- 
Actions  fob  Dahaqbs— Puadino. 

A  complaint  alleging  that  defendant  main- 
tained a  lumber  mill  in  a  residence  portion  of  a 
city  adjacent  to  plaintiffs  property,  and  that  it 
negligently  and  wronafully  caused  noise,  dust, 
smoke,  and  soot  to  fall,  go  apon,  and  be  on  the 
property  of  the  plaintiff.  In  such  Volume  as  to 
materially  discomfort  plaintifTs  tenants  and  to 
depreciate  tbe  renting  value  of  plaintiff's  prop- 
erty, states  a  cause  of  action  for  the  nuisance 
of  smoke,  dnst  and  soot;  the  averment  that 
these  were  negligently  and  wrongfully  sent  upon 
the  plaintiff's  premiaes  not  relieving  the  nui- 
sance of  its  tortious  character. 

[Eld.  Note. — For  other  cases,  see  Nuisance. 
Cent  Dig.  H  113,  114;  Dec  Dig.  |  48.*] 

Appeal  from  City  Court  of  Birmingham; 
Charles  W.  Ferguson,  Judge. 

Action  by  Enola  M.  Harris  against  the 
Randolph  Lumber  Company  for  damages 
for  malntolnlng  a  nuisance.  Judgment  for 
defendant  on  demurrer,  and  plaintiff  ap- 
peals. Reversed  and  remanded. 


•Fm  other  cases      wms  toptc  and  secUoa  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Ksy  No.  Ssrles  *  Rap'r  IdAszm 
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The  complaint  Is  as  follows: 

Count  1 :  "The  plaintUF  claims  of  the  de- 
fendant $5,000  as  damages,  for  that  plaintiff 
Is  now.  and  has  been  for  several  years  pre- 
ceding tbe  bringing  of  this  suit,  the  owner 
of  lots  20,  21,  22,  23,  and  24,  in  block  178, 
In  the  city  of  Birmingham,  upon  which  said 
lots  there  are  situated  seven  houses,  which 
said  houses  are  and  have  been  occupied  by 
tenants  of  plaintiff,  and  whldi  said  property 
is  located  in  a  residence  section  of  the  city 
of  Birmingham,  Jefferson  county,  Ala. 
Plaintiff  avers  that  within  the  past  1j£ 
months  defendant  has  maintained  and  op- 
erated a  certain  planing  mill  and  sash  and 
blind  factory  on  lots  6  and  6.  In  said  block 
178,  whidi  said  planing  mill  is  within  very 
dose  proximity  to  said  residences,  being  not 
more  than,  to  wit,  28  feet  distant  from  tbe 
nearest  of  said  houses.  Plaintiff  avers  that 
said  planing  mill,  in  and  about  the  opera- 
tion and  running  thereof,  necessarily  creates 
a  noise  of  such  volume  and  character  as  to 
materially  distress  or  discomfort  the  ten- 
ants of  plaintiff  in  the  enjoyment  and  use 
of  plaintilTs  said  propwty  as  a  residence, 
and  tx>  materially-  interfere  with  the  comfort, 
enjoyment,  and  use  <^  said  property  by  said 
tenants  as  a  residence^  Plaintiff  further 
avers  that,  connected  with  said  factory,  de- 
fendant bas  a  certain  lumber  shed,  wherein 
lumber  Is  stored  by  defendant,  on  lots  1  and 
2  In  said  block,  and  that  only  an  all^  of, 
to  wit,  20  feet  separates  the  property  used 
by  defendant  for  its  said  business  and  the 
property  of  plaintiff  upon  which  said  houses 
are  located,  and  that  by  reason  of  the  close 
proximity  and  nature  of  said  business,  and  tbe 
extra  hazard  and  risk  thereby  created,  the  Im 
surancerate  on  plaintiff 's  said  dwelling  is  ma- 
terially Increased,  to  wit,  more  ttian  $100 
per  annum.  Plaintiff  avers,  further,  that  at 
the  time  of  tbe  erection  of  said  manufactur- 
ing plant  said  section  was  a  residence  sec- 
tion, and  said  dwellings  were  lued  for  resi- 
dence purposes,  and  that  defendant  has  had 
notice  of  the  damage  and  Injury  sustained 
by  plaintiff  Incident  to  the  operation  of  Its 
said  business.  Platntlff  avers  that  by  reason 
and  as  a  proximate  consequence  of  the  de- 
fendant malhtalning  and  operating  said  plan- 
ing mill  factory,  planing  .miU  shed,  and  lum- 
b^  in  such  close  proximity  to  said  dwell- 
ings, the  TOlue  of  ber  residence  property 
has  been  greatly  depreciated;  that  she  has 
suffered  and  sustained  a  loss  In  the  rottal 
value  thweof,  and  has  been  put  to  great 
expense  In  the  payment  of  an  increase  in 
the  rate  of  Insurance,  which,  but  for  the 
maintaining  of  said  business  by  defendant, 
she  would  not  otherwise  have  Incurred,  and 
she  has  been  greatly  annoyed,  and  suffered 
mudi  mental  and  jdiyslcal  pain,  to  her  dam- 
age In  the  sum  aforesaid;  hence  this  snlt" 

Second  connt:  "Plaintiff  adopts  as  a  part 
of  this  count  all  tbe  words  and  figures  of 
the  first,  from  the  beginning  thereof,  down 
to  and  Including  the  words,  'that  defendant 


has  had  notice  of  the  damage  and  Injury 
sustained  by  plaintiff  incident  to  the  opera- 
tion of  Ita  Bald  busings,'  where  said  words 
first  occur  together  in  said  count.  Plain- 
tiff further  avers  that  defendant  bas  been 
requested  to  abate  tbe  operation  of  said 
business  and  the  use  of  said  property  for 
said  purpose.  Notwithstanding  said  notice, 
and  notwithstanding  the  fact  that  defendant 
bas  knowledge  or  notice  of  tbe  injury  and 
damage  that  the  use  of  said  property  for  said 
purpose  does  and  will  cause  plaintiff,  yet 
defendant  has,  with  such  knowledge  of  the 
probable  Injury  that  such  use  by  it  of  its 
said  property  will  cause  plaintiff  to  suffer, 
nevertheless  wantonly  maintained  said  busi- 
ness and  used  said  property  as  aforesaid. 
Plaintiff  avers  that  by  reason  and  as  a  prox- 
imate consequence  of  the  defendant  main- 
taining and  operating  said  planing  mill  facto- 
ry, planing  mill  shed,  and  lumber  In  such 
close  proximity  to  said  dwellings,  the  value 
of  her  residence  property  has  been  greatly 
d^reciated;  that  she  bas  suffered  and  sus- 
tained a  loss  in  the  rental  value  there<4 
and  has  been  put  to  great  axpoise  In  tiie 
payment  of  an  Increase  In  tbe  rate  of  insur- 
ance, which,  but  toe  tbe  maintaining  of  said 
business  by  defendant,  abe  would  not  otiier- 
wise  have  incurred,  and  she  has  hem  greatly 
annoyed,  and  suffered  much  mental  and 
physical  pain,  to  her  damage  In  tlie  sum 
aforesaid;  hence  this  suit" 

These  counts  wen  amended  by  inserting 
in  eacb  of  said  counts,  after  tbe  words  "exe- 
ates  a  noise,"  where  said  words  first  occur 
together  in  said  count,  the  following  words: 
"Which  said  noise  is  to  the  residence  section 
unreasonable.  Intolerable,  harsh,  loud,  con- 
stant, and  dlscomflDrting,  and."  Also,  "by  In- 
serting in  said  counts  not  after  the  words 
"such  close  ^ximity  to  said  dwellins," 
where  said  words  occur  together  In  said 
count,  the  following  words:  "And  of  main- 
taining and  creating  said  noise  and  dis- 
turbing said  tenants  as  aforesaid,  and  of 
increasing  tbe  rata  of  insurance  on  plahitlfl's 
property." 

Count  S:  "Plaintiff  daims  of  defendant 
$5,000  as  damages,  for  that  plaintiff  la  now 
and  has  been  for  several  years  the  owner 
of  lots  20;  21,  22,  23.  and  24,  in  block  178, 
in  the  dty  of  Blmingham,  upon  whtdi  said 
property  there  are  situated  seven  houses, 
which  are  now  and  have  beoi  occopled  by 
tenants  of  plaintiff,  and  irtilch  uid  property 
is  located  In  a  residence  section  of  said  dty. 
Plaintiff  avers  that  defendant  has  maintain- 
ed and  operated  a  certain  planing  mill  and 
sash  and  blind  factory  In  close  proximity 
to  said  residences,  to  wit,  not  more  than  28 
feet  distant  from  the  nearest  of  said  houses. 
Plaintiff  avers  that  In  and  about  the  op- 
eration of  said  mill,  and  sash  and  blind 
fadory,  defendant  has  negUgoitly  or  wrong- 
fully caused  noise,  snu^.  dust,  and  soot  to 
fall,  go  upon,  and  be  on  said  property  of 
ttie  plalntUI  in  such  volume  and  character 
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as  to  mat^lAlIy  dIstresB  or  discomfort  the 
tenants  of  jdabitlff  In  the  enjoyment  and 
use  of  plaintiff's  said  property  as  a  residence, 
and  to  materially  Interfere  with  the  comfort. 
Nijoyment,  and  use  of  said  property  by  said 
tenants  as  a  residence,  and  which  said  noise, 
smoker  dnat^  and  soot,  having  Invaded  or 
fallen  upon  said  residences  and  plalntlfTs 
said  propert7,  liave  materially  interfered 
with  the  otnnfort,  aijoyment.  and  ns«  of 
said  property  by  ntd  toiants.  Plaintiff 
forthOT  arers  that  In  connection  with  said 
operation  of  said  plant  defwdant  has  neg- 
ligently maintained  or  placed  a  certain  lum- 
ber abed,  wher^  lumber  is  stored  by  de- 
ftiidant  within,  to  wit,  20  feet  of  said  honses, 
or  some  of  them.  wUch  said  lumber  Is 
tnilammaUe,  and  by  reason  of  Its  close  prox- 
imity and  nature,  and  the  extra  hazard  and 
^  risk  of  fire  thereby  created,  the  insnrance 
rate  on  plalntlfTs  said  dweUlng  la  and  has 
been  materially  increased,  to  wit,  more  than 
$100;  and  plaintiff  avera  that  by  reason  and 
as  a  proximate  conseqvaice  of  the  defend- 
ant's negligently  causing  said  noise,  smoke, 
dust,  and  soot  to  Interfere  as  aforesaid  with 
the  comfort  and  enjoyment  of  said  tournts  of 
their  said  home,  and  negligently  causing  said 
Insurance  rate  to  be  Increased  aa  aforesaid, 
the  value  of  plaintiff's  pn^erty  has  beoi 
greatly  deprecbtted;  and  she  baa  snflond 
and  sustained  a  loss  In  the  rental  Talne 
thereof,  and  has  been  put  to  great  eipense 
in  the  ^yment  of  an  Increased  rate  d  In- 
surance, whldi  sbe  would  not  have  othw^ 
wise  Incurred,  to  her  damage,"  etc. 

Stallings  ft  Drennen.  for  appellant  A.  O. 
ft  H.  R.  Howxe,  for  appellee. 

SOMERVILLE,  J.  The  first  and  second 
counts  of  the  complaint,  as  amended,  show 
that  the  defendant  had  for  12  months  pre- 
ceding operated  a  planing  mill  and  sash  and 
blind  factory  in  a  residence  portion  of  the 
dty  of  Birmingham;  that  said  mill  was  lo- 
cated In  close  proximity  to  certain  residence 
lota  belonging  to  plaintiff,  upon  which  were 
seven  houses  occupied  by  her  tenants.  The 
gravamen  of  the  counts  is  that  the  opera- 
tion of  said  mill  and  factory  "necessarily 
creates  a  noise  of  such  volume  and  character 
as  to  create  and  be  a  nuisance  and  render 
said  property  nndeidrabte  for  rental  purpos- 
es, tor  wlilch  purpose  alone  It  was  adapted 
and  suitable,  and  as  to  greatly  depreciate 
tile  rental  value  to  plaintiff  of  said  property, 
and  as  to  caase  plaintiff  to  be  unable  to  rent 
said  property  at  the  value  it  could  and  would 
be  rented  for  but  for  said  nuisance,  and  aa 
to  prevent  plaintiff  from  keeping  all  of  said 
houses  regularly  rented,  and  as  to  prevent 
plaintiff  from  keeping  any  of  said  houses 
raited  at  their  full  rental  value,  and  as  to 
injure  plaintiff  In  her  rental  value  of  said 
property."  It  is  further  shown  that  during 
the  12  months  mentioned  plaintiff  has  been 
deprived  of  rent  money  by  the  reduction  of 


some  rents  and  the  complete  loss  of  others; 
the  figures  for  each  house  being  given  in  de- 
tail. The  noise  complained  of  Is  described 
as  "unrefWJnable,  intolerable,  harsh,  loud, 
and  discomforting."  The  second  count  also 
charges  notice  to  defiant  of  the  injury  to 
plaintiff,  and  its  wanton  continuance. 

The  third  count  charges  that  in  the  op- 
eration of  said  mill  and  factory  the  defend- 
ant "has  n^lgently  or  wrongfully  caused 
noise,  smoke,  dust,  and  soot  to  toll,  go,  and 
be  upon  said  proper^  of  the  plaintiff  in  such 
volume  and  Aaracter"  as  to  produce  the 
same  remits  complained  of  In  the,  first  and 
second  counts. 

Demurrers  asslgiilng  numerous  grounds 
were  Interposed  to  each  of  the  counts,  and 
were  sustained  by  the  trial  court  The 
plaintiff  declined  to  plead  further,  and  by 
appeal  and  proper  assignment  ot  alleged  er- 
rors challenges  the  Judgmmt  ot  tbe  trial 
court  with  respect  to  Qme  demurrers  to  the 
complaint 

[1]  1.  The  first  and  second  counts  snffl- 
dratly  state  a  cause  of  AcOxm  for  a  nuisance. 
The  gist  of  these  counts  Is  not  the  Injury  to 
plalntUTa  tenants,  but  to  plaintiff  herself,  as 
owner.  In  the  diminution  and  loss  of  raits 
by  reason  9t  tibe  discomfort  imposed  upon 
her  tenants,  present  or  prospective.  Sn<di  an 
Injury,  resulting  proximately  from  a  nui- 
sance maintained  by  defendant,  is  clearly 
actionable.  Code  1907,  |  6198;  City  of  Bn- 
faula  V.  Simmons,  66  Ala.  615,  6  Soutb.  47; 
29  Cyc.  1271,  14. 

[2-4]  Both  the  conduct  of  the  defendant, 
and  its  injurious  consequences,  are  set  out 
with  sufficient  precision,  and  In  these  re- 
spects the  counts  are,  we  think,  sufficient  as 
against  the  grounds  of  demurrer  assigned 
thereto.  Whether  the  noises  made  by  the 
operation  of  defendant's  plant  are  in  fact 
unreasonable,  destructive  of  the  ordinary 
comfort  of  nearby  residents,  or  intolerable 
to  them;  and  whether,  by  reason  thereof, 
plaintiff  has  been  injured  in  her  property 
rights — are,  of  course,  issues  of  fact  for  the 
Jury,  to  be  determined  In  view  of  all  the 
facts  In  the  case.  And  In  this  regard  the 
allegation  of  the  complaint  that  the  mill  of 
the  defendant  was  erected  in  a  then  already 
residential  district  would  be  a  material  if 
not  decisive  consideration.  English  v.  P.  E. 
M.  ft  L.  Co.,  95  Ala.  267,  268,  10  South.  1S4; 
Kaufman  v.  Stein,  138  Ind.  49,  87  N.  B.  833, 
46  Am.  St  Rep.  368;  McMarron  v.  Fitzger- 
ald, 106  Mich.  649,  64  N.  W.  S69,  68  Am.  St 
Rep.  611;  Pritchard  T.  Edison  Oa,  179  N.  T. 
364.  72  N.  E.  243. 

[I]  Negligence  or  want  of  due  care  is  not 
ordinarily  an  element  of  nuisance,  though  Its 
presence  might  be  in  itself  an  independent 
cause  of  action.  See  Vernon  v.  Wedgeworth, 
148  Ala.  490,  42  South.  740. 

[I]  2.  There  is  one  aspect  however,  in 
which  the  first  and  second  connta  are  open 
to  an  objection  If  properly  presented.  Both 
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counts,  as  we  tiave  seoi,  are  based  prlmaitly 
upon  the  noise  caused  bj  the  op^tion  of 
defendant's  mill,  and  its  injorlons  effect  np- 
on  the  rental  value  of  plalntUTs  premises. 
But  in  each  count  l£  is  separately  alleged  that 
defendant  maintained.  In  connection  with  Its 
mill  business,  a  lumber  shed  for  the  storing 
of  lumber,  and  by  reason  of  the  nature  of 
said  business  and  Its  (dose  proximity  to 
plaintiffs  bnildinf^  the  insurance  rates  there- 
on are  Increased  and  platntifl  thereby  dam- 
aged In  a  specified  sum. 

Whether  this  result  is  attributed  to  the 
proximity  of  the  lumber  shed  alone,  or  of  It 
and  the  rest  of  the  plant  combined,  we  think 
tbls  part  of  the  count  Is  objectionable.  The 
storing  of  lumber  on  one's  premises  Is  not 
per  se  a  nuisance,  and  violates  no  rights  of 
neighboring  property  owners.  "In  order  to 
render  a  building  a  nuisance,  by  reason  of 
the  exposure  of  other  buildings  to  danger 
from  fire,  the  hazardous  character  of  the 
business  must  be  unmistakable,  the  danger 
imminent,  and  the  use  of  such  an  extraordi- 
nwy  and  Jiazardotu  character  as  to  leave  no 
doubt  of  the  nuisance.  The  mere  fact  that 
the  business  carried  on  there  Is  of  a  hasard* 
ous  character,  and  largely  Increases  the 
rates  of  insurance  upon  surrounding  prop- 
erty, is  not  sufficient;  it  must  appear  not 
only  that  the  business  or  use  to  which  the 
building  Is  applied  Is  hazardous,  but  also 
that  it  is  conducted  In  such  a  careless  man- 
ner, or  In  such  a  locality,  as  to  make  injuri* 
ous  results  probable."  1  Wood  on  Nuisances 
<3d  Ed.)  I  148.  No  facts  are  alleged  in  the 
complaint  to  stamp  this  building  or  Its  con- 
tents with  the  noxlons  character  of  a  nui- 
sance. 

Any  new  bnildbig.a^ected  near  to  another 
would,  we  apprehend.  Increase  the  Insurance 
rates  on  the  latter;  but,  as  declared  by 
this  court,  "the  law  Is  settled,  on  sound 
reasons,  that  the  mere  fact  of  the  dimi- 
nution of  the  value  of  complainant's  prop- 
erty, or  the  IncreaaM  risks  from  hazard  of 
Are  occasioned  by  a  structure  erected  by  a 
defendant  upon  a  lot  adjoining  the  complain- 
ant's premises,  without  more,  Is  nnavaiUng 
as  a  ground  of  equitable  relief."  Rouse  v. 
Martin,  76  Ala.  610,  616  (61  Am.  Rep.  463). 
And,  we  may  add,  It  would  not,  without  more, 
be  actionable  at  law.  We  therefore  hold 
that  plalntUTs  lew  by  way  of  Increased  In- 
surance ratM  U  not  recoverable  under  these 
counts: 

[7]  8.  It  is,  however,  Indsted  for  the  plain- 
tiff that,  even  if  the  added  cost  of  fire  in- 
surance be  not  recoverable  as  an  element  of 
damage,  nevertheless  a  motion  to  strike  out 
that  part  of  the  complaint  was  the  only  prop- 
er remedy,  and  that  sustaining  a  demurrer  to 
the  entire  count  was  Improper  and  erroneous. 
Such  is  the  rule  where  to  a  good  cause  of 
action  Is  imputed  damage  for  wbidi  the  law 


allows  no  recovery.  Eennon  v.  W.  U.  T. 
Co.,  02  Ala.  399,  9  South.  200.  "It  Is  a  gen- 
eral rule  that  a  demurrer  to  a  part  of  a 
count  will  not  be  entertained,  unless  the  Im- 
perfect part  is  so  material  as  that,  being 
eliminated.  It  leaves  the  count  without  a 
valid  cause  of  action.  •  •  •  The  clause 
objected  to  Is  only  one  of  several  alleged 
cumulative  acts  of  negllgrace,  and.  If  It  be 
stricken  out,  the  count  will  remain  amply 
good."  U  &  N.  R.  B.  Co.  Hall,  91  Ala. 
118.  8  South.  373.  24  Am.  St  Bepu  863. 
"Where  the  averments  of  a  part  of  a  count 
are  defective,  but  could  be  stricken  out  and 
still  leave  a  good  cause  of  action,  the  proper 
way  to  meet  the  defect  is  by  motion  to  strike, 
objection  to  the  evidence,  or  by  requests  for 
Instructions  to  the  Jury."  W.  L  Works  v. 
Stockdale,  143  Ala.  653,  88  SouOl  886,  6  Ann. 
Cas.  S7& 

In  accordance  with  this  w^-settled  rule, 
the  objections  to  this  defect  could  not  be 
taken  by  demurrer. 

The  case  of  Bums  v.  Moragne,  128  Ala. 
493,  29  South.  460,  is  not  in  conflict  with 
this  view,  for  there  the  demurrer  was  al- 
lowed to  reach,  not  merely  a  claim  for  non- 
recoverable  damages,  but  a  claim  for  dam- 
ages In  gross  for  alleged  breaches  of  official 
duty,  laid  en  masse,  some  of  which  were  not 
breaches  of  duty  at  aXC  But.  whether  the 
case  were  thus  distinguishable  or  not,  we 
would  In  any  case  feel  compelled  to  follow 
the  numerous  authorities  which  plainly  sap- 
port  our  conclusion. 

[I]  4.  We  are  of  the  opinlim  that  the  sec- 
ond count  does  not  suffidoitly  show  wanton 
Injury,  and  that  the  ground  of  demnrm 
pointing  out  this  defect  was  properly  sus- 
tained. Henry  GaaSb  180  Ala.  161,  84  South. 
389. 

[I]  5.  The  third  oonnt  sufficiently  states 
a  cause  of  action  for  the  nolsanoe  of  noise, 
smoke,  dust,  and  soo^  and  t2ie  averment 
that  these  annoying  ageicite  were  "Dili- 
gently m  wrongfully"  sent  upon  plaintiff's 
pranises  does  not  relieve  the  alleged  nui- 
sance of  Its  tortious  charactK. 

With  respect  to'  the  (daim  for  damages 
growing  out  of  Increased  insarance  rates  re- 
sulting from  the  increased  risk  of  fire  by  rea- 
son of  tSiB  proximity  of  the  lumber  shed  to 
plaintiff's  premises,  we  repeat  what  was  said 
abovd  in  regard  to  Blmilar  averments  In  the 
first  and  second  counts.  The  (rt>Jectlon  to 
this  must  be  made  otherwise  than  hy  de- 
murrer. 

It  results  that  the  demurrer  was  properly 
sustained  as  to  the  second  count,  and  er- 
roneously sustained  as  to  the  first  and  tUrd 
counts.  The  Judgment  wUl  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded.  All  the  Justices 
concur,  except  DOWDBILI^  a     not  sitting. 
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ELMOBO  T.  STEVENS. 
(Supreme  Goart  of  ATuhnma,   Jan.  80,  1912.) 

1.  Wills  (f  220*)— Pbobate— Persokb  Who 
Mat.  Oppose. 

Undec  Code  1907.  |  6106,  which  permite 
the  contest  of  a        before  probate  b7  any 

Eerson  interested  therein,  a  purchaser  claim- 
ig  ia  good  faith  throagh  one  who,  if  the  tes- 
tator liad  died  intestate,  would  have  been  an 
beir  or  a  distributee,  may  contest  a  will,  the 
probate  of  which  would  diTest  his  interest 

[Ed.  Note.— For  other  cases,  see  WHIb,  Cent. 
Dig.  U  632-637;  Dec  Dig.  §  220.*] 

2.  Wills   (S  277*)— ComssTAirrs— Allbqa- 

TI0N8  AS  TO  IntBBBST. 

Under  Code  1907.  |  6196,  permitting  the 
contest  of  a  will  by  any  person  interested,  an 
application  to  contest  merely  alleging  that  con- 
testant's "Interest  will  be  Injuriously  afEected 
b:^  the  allowance  of  the  alleged  or  pretended 
will"  shows  no  ground  for  the  granting  of  the 
relief;  the  allegation  being  a  mere  eondurion. 

[Ed.  Note.— For  other  eases,  see  Wills,  Dee. 

Dig.  §  277.*] 

Simpson  snd  Anderson,  JJ.,  diasentins;  He- 
Clellan,  J.,  dissenting  In  part 

Appeal  fKun  Prolwte  Conrt,  Montgomery 
County ;  J.  B.  Gaston.  Judge. 

Application  by  Belle  P.  Elmore  against 
Rose  ToUlver  Stevens  to  contest  a  will. 
From  a  Judgment  upon  a  demurrer  sustained 
to  the  appUcatton,  petitbmer  a^eals.  At- 
finned. 

Ludlow  Elmore  for  appellanL  J.  Winter 
Tborlngton,  for  appellee. 

SAYBB,  J.  This  case  comes  here  on  ap- 
peal from  a  Judgment  of  the  probate  court 
sustaining  a  demurrer  to  appellant's  appli- 
cation to  contest  the  probate  of  an  alleged 
wiu  which  had  been  propounded  for  probate 
as  the  last  will  and  testament  of  Hannah 
Chambless,  deceased.  Appellant  sought  to 
contest  on  the  ground,  among  others,  that 
the  paper  writing  propounded  as  a  will  was 
a  forgery.  The  facts  going  to  show  con- 
testant's Interest  are  these;  Hannah  Cham- 
bless  died  In  1891.  Appellant  In  her  peti- 
tion to  be  admitted  to  contest  avers  that  she 
purchased  certain  real  estate  from  Edith  Tol- 
llTer  BlchardsoQ  In  1902,  and  that  said  Edith 
Tolliver  Richardson  was  the  only  heir  at 
law  of  Hannah  Chambless.  The  petition 
for  probate,  which  was  filed  In  1911,  avers 
Edie  Tolliver,  Bosa  Tolliver.  Willie  George 
Tolliver,  and  Kate  Tolliver  to  have  been  the 
testator's  next  of  kin  and  devisees  under  her 
win,  all  of  -whom  have  departed  this  life 
without  children  or  descendants  of  children 
save  proponent,  who  ia  the  sole  heir  at  law 
of  Rosa  Tolliver.  The  petition  for  contest 
avers  that  "petitioner's  interest  will  be  in- 
juriously afiCected  by  the  allowance  at  said 
allied  or  pretended  will." 

[1]  Appellant's  theory  of  her  right  to  con- 
test is  tliat  her  purchase  from  tike  sole  heir 


at  law  of  realty  which  the  will  purported 
to  vest  in  devisees,  other  than  her  vendor, 
gave  her  such  an  interest  in  the  will  as 
authorized  her  to  contest  under  the  statute 
which  permits  a  will,  before  probate,  to  be 
contested  by  "any  person  interested  therein," 
Code  1907,  I  6196.  We  would  be  ready  to 
concede  the  correctness  of  appellant's  posi- 
tion if  the  averments  of  her  [>etition  for  con- 
test sustained  the  statement  of  facts  to  be 
found  in  the  brief.  We  are  of  opinion  that 
one  who  In  good  faith  after  the  death  of 
the  owner  acquires  an  Interest  in  property 
from  persons  standing  in  the  relation  of 
heirs  to  the  decedent,  which  Interest  is  sul>- 
seqnently  about  to  be  divested  by  the  pro- 
bate of  a  will  purporting  to  divert  the  prop- 
erty from  the  path  of  descent  it  would  talce 
under  the  statute,  may  contest  the  will.  It 
seems  to  us,  as  at  present  advised,  that,  if 
the  propounded  will  was  in  law  and  fact  no 
will,  sach  a  purchaser  ought  to  be  allowed 
to  show  the  fact,  for  he  can  have  relief  In 
no  other  way,  since  the  probate  of  the  will 
Is  conclusive  pfoot  of  its  due  execution. 
The  decision  in  Lockard  v.  Stephenson,  120 
Ala.  641.  24  South.  996,  74  Am.  St.  Bep.  63, 
does  not  interfere  with  this  conclusion.  The 
point  of  the  decision  in  that  case  was  that 
a  creditor  of  one  who  would  have  Inherited 
property,  if  there  had  been  no  will,  could 
not  contest.  If  the  language  of  the  opinion 
went  beyond  the  necessities  of  the  case,  there 
is  nothing  to  Indicate  that  the  court  had  In 
mind  such  a  case  as  that  here  presented.  A 
purchaser  claiming  through  a  person  who, 
it  the  testator  bad  died  intestate,  would 
have  been  an  heir  or  distributee,  is  as  clear- 
ly Interested  in  the  will  as  his  vendor  would 
have  been  bad  he  not  disposed  of  bis  os- 
tensible Interest  In  the  earlier  case  of 
Montgomery  v.  Foster,  91  Ala.  613,  8  South. 
349,  the  court  used  language  which  had  ef- 
fect to  define  those  Interested  in  a  will  as 
including  those  having  an  interest  to  be 
conserved  by  defeating  its  probate  or  Jeop- 
ardized by  its  establishment  And  in  that 
case  was  also  stated  the  reason  for  not  per- 
mitting a  creditor  to  contest  It  was  said: 
"The  rights  of  petitioner,"  who  was  a  cred- 
itor, "were  precisely  the  same  against  the 
estate  of  decedent,  whether  the  will  was 
probated  or  not"  After  that  the  statute 
was  re-enacted  in  the  Code  of  1893.  The 
principle  on  which  we  go  seems  to  tiave  been 
recognized  by  this  court  In  the  later  case 
of  Ralney  v.  Bldgway,  148  Ala.  524,  41 
South.  632,  where  it  was  held  that  the  heir  of 
one  who  would  have  been  an  beir,  had  testn- 
tor  died  intestate,  might  contest  Again  the 
statute  was  re-enacted  to  the  C^e  of  1907. 
And  In  McCntchen  t.  Logglns,  109  Ala.  457, 
19  South.  810,  contestants  would  have  taken 
nothing  had  decedent  died  intestate;  nor 
were  they  named  in  the  will  oCTered  for  pro- 
bate.  Their  only  right  to  contest  was  as 
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devisees  under  a.  later  will.  It  was  held  that 
th^  were  proper  parties  to  contest 

[2]  Bat  appelant  showed  no  such  case  to 
the  court.  The  only  interest  shown  by  the 
petition  for  contest  is  that  to  be  found  In 
the  general  statement,  the  mere  conclusion, 
that  "petitioner's  interest  will  be  Injurious- 
ly affected  by  the  allowance  of  said  alleged 
or  pretended  wllL"  We  do  not  know  what 
disposition  testator  made  or  attempted  to 
make  of  her  property  or  of  the  particnlar 
property  purchased  by  appellant  Non  con- 
stat as  to  the  property  In  controTersy,  she 
may  bare  died  Intestate — ^that  is,  she  may 
have  made  no  effort  to  dispose  of  It  by  the 
win  off^ed  for  probate,  and  If  we  may  as- 
sume, as  seems  probable,  that  the  Edle  Tol- 
Uver  of  the  petition  for  probate  was  the 
Edith  TolIlTer  Richardson  of  the  petition  for 
contest,  it  may  be  that  the  will  purports  to 
derlse  the  property  to  ber.  Here  again,  as 
in  Montgomery  v.  Foster,  supra,  Is  present- 
ed a  case  calling  for  the  familiar  rule  that 
no  mere  conclusion  will  serve  the  purpose 
of  pleading.  The  petition  for  contest  should 
have  alleged  the  facts  out  of  which  petition- 
er's Interest  arose,  and  thus  enabled  the 
court  to  detOTmine  for  itself  whether  she  had 
such  an  Interest  In  the  will  as  auallfled  her 
to  conteat  its  probate.  There  conld  be  no 
dlfflctdty  in  the  way  of  such  averment,  and 
In  Its  absence  we  most  assume  that  the  facts 
did  not  exist  The  petition  for  contest  can- 
not be  sustained  exc^t  by  the  Indulgence  of 
assnmpUcms  In  favor  of  the  contestant 
This  the  court  cannot  do,  and  tor  this  rea- 
son the  judgment  of  the  probate  court  will 
be  aflOrmed. 

Affirmed. 

DOWDBIiL,  a  3.,  and  HATFIELD  and 
SOHEBVIUtE,  JJ.,  concur  In  the  opinion. 
SIMPSON  and  ANDERSON,  JJT..  hold  that 
ai^llant  was  entitled  to  contest,  and  that 
the  demnrrw  to  the  contest  should  have  been 
OTOFToled.  McCLELLAN,  J.,  concnrrlng  In  the 
result  holds  that  ^Inder  the  authority  of 
Lockard  v.  Stephenson,  120  Ala.  641,  24 
South.  996,  74  Am.  St  Bep.  63,  the  statute 
having  been,  without  diange,  since  readopted, 
the  appellant  was  not  of  either  of  the  two 
classes  allowed,  by  tbe  statute,  to  contest  a 
will  offered  for  probate.  In  his  opinion  Mont- 
gomery v.  Foster,  91  Ala.  613,  8  South.  848, 
Is  not  opposed  to  the  pertinent  ruling  in 
Lockaxd  T.  Stephenson. 


FABR  «t  al.  V.  GHAMBLESS. 
(Supreme  Court  of  Alabama.   Jan.  18,  1912.) 
1.  Deeds  (|  66*)— Dblivebt— Acts  Gorsti- 

TOTINS. 

A  grantor  who  parts  with  the  control  of 
his  dera,  or  does  any  act,  or  says  anjtbfaig, 
whereby  he  evinces  an  intent  to  part  with  tbe 
control  over  tt  and  to  paea  It  to  the  grantee. 


makes  a  complete  deflvery,  thoagh  he  re  tabu 
tbe  phyucal  custody  of  the  instrument 

[Bd.  Note.— For  other  cases,  see  Deeds, 
Cent  Dig.  SS  117-123;  Dec.  Dig.  S  S6.*] 

2.  Deeds  (|  208*)— Dbliveet— Evidehcs. 

Evidence  keU  to  justify  a  finding  of  a  de- 
livery of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dee. 
Dig.  I  208.*] 

3.  Deeds  (H  196,  211*)— iNcoupmifOT  or 
GRAHTOB— BVI DENCB— ScinciEiicT. 

An  heir  suing  to  set  aside  his  ancestor's 
deed  on  the  ground  of  insanity  has  tbe  bar- 
den  of  Mtabluhing  the  insanity  at  the  time 
of  tbe  ezecutloD  of  the  deed;  and  where  the 
evidence  Is  almost  equally  balanced  the  court 
will  refuse  to  set  aside  the  deed,  especially 
where  the  justness  of  the  transaction  mscloses 
a  sound  mind. 

[Ed.  Note, — For  other  cases,  see  Deeds. 
Cent  Dig.  |S  M7-B93,  637-647;  Dec  Dig.  M 
196.  211.*] 

4.  Appeal  and  Bsbob  (|  1026*)— QuEsnoita 
Reviewable— Sepabatb  Assiqhuehts  of 

Ebrob. 

Where  there  Is  a  severence  In  the  assign- 
ments of  error,  and  error  is  separately  as- 
signed by  those  appellants  who  are  prejudiced 
by  the  decree  complained  of,  the  decree  can- 
not be  affirmed  merely  because  some  the 
pellants  are  not  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  {  1026.*] 

Appeal  from  Chanceir  Court  Jackson 
County;  W.  H.  Slmitson,  Chancellor. 

Suit  by  J.  Lb  Cfaambless  against  Martha 
E.  Farr  and  others  to  set  aside  deeds  and 
for  a  sale  of  lands  for  division.  From  a  de- 
cree for  complainant  defendants  appeal.  Re- 
versed and  rendered,  dismissing  complain- 
ant's bill. 

Tbe  case  made  by  the  bill  Is  that  In  Oc- 
tober, 1907,  one  A.  T.  Chambleas  died  in- 
testate, leaving  as  his  belrs  the  parties  to 
tbis  suit  It  Is  allied  that  there  are  no 
debts,  and  no  need  for  an  adminlstratloD.  It 
is  further  alleged  that  In  bis  lifetime  Cham- 
bless  was  seised  and  posseraed  of  tracts  of 
land  (describing  same),  and  that  while  so 
seised  and  possessed,  In  or  about  1901  or 
1902,  he  conveyed  said  land  by  deed  to  Mar- 
tha B.  Farr  and  Geneva  Ghambless;  but  it 
is  averred  that  whether  tbe  deed  was  ever 
delivered  or  not  orators  do  not  know,  but 
they  charge  on  information  and  belief  that 
It  was  never  delivered.  It  Is  further  averred 
that,  at  tbe  time  of  the  making  and  signing 
of  said  deed,  said  A.  T.  Ghambless  was  men- 
tally Incapable  of  making  a  deed,  and  tbat  at 
the  time  said  deed  was  made  Ghambless  was 
old,  was  living  with  bis  dan^ter,  and  tbat 
the  deed  wu  procured  by  undue  Influence 
exercised  over  him  by  one  of  the  grantees, 
Martha  E.  Fair.  It  is  then  alleged  that 
after  the  preparation  of  that  deed  G«ieva 
Gbambless  died,  and  tbat  in  1903  Martha 
Farr  procured  Gbambless  to  execute  an  tn- 
stnunent  In  writing,  In  form  a  deed,  pnrpor^ 
Ing  to  convey  to  her  the  one-half  undivided 
interest  which  he  had  previously  conveyed 
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to  said  Genera  Cbsmblesa,  and  tbat  at  or 
about  the  time  of  the  execution  of  said  deed 
A.  T.  Chamblesa  and  Martha  E.  Farr  execut- 
ed to  George  R.  Chambless  a  deed  attempt- 
ing to  convey  10  acres  of  said  land  to  said 
Chambless  off  of  a  certain  40,  and  32  acres 
off  of  another  40.  It  Is  allied  that  at  the 
time  these  deeds  were  made  A.  T.  Chambless 
was  very  old  and  Infirm,  and  was  mentally 
Incapable  of  maMng  and  executing  a  deed, 
and  that  he  was  never  restored  to  sanity, 
but  died  wholly  Insane.  Undue  influence  Is 
also  alleged  as  having  been  exercised  over 
blm  by  M&rtba  Farr.  The  prayer  Is  for  a 
calling  and  cancellation  of  these  deeds,  and 
for  a  sale  of  land  for  division  among  the 
Joint  owners  thereof. 

Tli^  Bouldln,  for  appellants.  W.  H.  Nor- 
wood,  for  appellee. 

ANDERSON,  J.  [1]  In  the  case  of  Gnlf 
Red  Cedar  Co.  r.  Grensbaw,  108  Aia.  606,  98 
South.  812,  this  court,  in  dlacDssing  what 
wonM  and  what  wonld  not  operate  as  a  de- 
livery of  a  deeiS,  among  other  things,  said: 
"lA  on  the  other  band,  be  parts  with  the 
control  of  the  deed,  or  does  any  act,  or  eaya 
anything,  whereby  be  evinces  an  Intention  to 
part  witb  the  dominim  over  tt  and  to  paaa 
it  to  the  grantee,  thoogh  be  may  retain  the 
physical  CQstody  of  the  instrument,  or  wheth- 
er it  be  turned  over  to  anotiier  or  placed  np- 
(m  tbe  record,  tbe  delivetr  Is  complete  if 
made  with  tbe  intent  that  it  was  to  so  oper- 
ate, and  r^rdless  of  wliat  was  said  and 
done  in  order  to  perfect  same."  See  also,  tbe 
cases  of  Fitspatritk  v.  Briman,  130  Ala.  450, 
30  South.  600;  Arringtim  t.  Arrlngton,  12^ 
Ala.  SIO,  26  South.  162;  Griswold  t.  Grls- 
wold,  148  Ala.  241,  42  South.  664,  121  Am. 
St  Rep.  64. 

m  In  the  case  at  bar,  tbe  only  posittve 
proof  of  a  ptiysical  delivery  by  A.  I<.  Cbam- 
bless  of  tbe  deeds  to  Martha  Farr  and 
George  Chambless  is  the  evidence  of  Martha, 
which  should  probably  be  excluded,  under 
tlw  statute,  as  a  transaction  by  an  Interested 
person  with  tbe  deceased;  but  with  this  evi- 
dence deluded  there  is  an  abundance  of  le- 
gal erldenee  wbldi  creates  a  reasonable  in- 
ference of  tbe  delivery  of  said  deeds.  Mar- 
tha is  found  la  possesion  of  them,  and  de- 
livered them  to  George  to  be  recorded;  they 
were  duly  adsiowledged,  and  were  made  at 
or  about  the  same  time  as  deeds  to  other 
diildren,  which  were  d^vered.  There  ms 
nothing  elsudestine  about  tlie  transactliniii 
and  tbe  deeds  were  made  by  A.  L.  OliambleBs, 
pursuant  to  an  oftm-repeated  desire  and  In- 
tention to  make  an  equitable  dispositifm  of 
Us  propwty  brtween  bis  clitldren.  He  re- 
sorved  a  lifto  Interest  in  the  lands  deeded 
Martha,  and  attempted  to  didlver  the  deeds 
to  Ills  son,  J.  G.  Chambless,  to  give  to  Har- 
tlia  and  George  after  bis  death,  and  the  son 
gave  them  baA  to  him,  and  told  bim  to 
take  them  and  give  tliem  to  Martha.  Tbe 
grantor  made  foequoit  declarations  in  the 


1  neighborhood,  and  to  some  of  his  sons  and 
sons-in-law,  that  he  had  deeded  the  home 
place  to  Martha  and  the  "Jack  Patch"  to 
Geo^,  stating,  in  effect,  that  they  were  made 
In  order  to  give  them  an  equitable  intei«st 
in  his  estate,  as  compared  witb  what  he  liad 
previously  advanced  the  complainant,  and 
with  the  property  that  he  had  deeded  to,  or 
expected  to  deed  to,  the  othw  children,  and 
to  further  compensate  them  for  tbdr  inter- 

'  est  in  their  mother's  estate,  which  had  been 
consumed  by  him  in  providing  for  some  of 
the  other  children.   Taking  all  of  the  facts 

I  and  surroundings  into  consideration,  the 
most  reasonable  inference  to  be  deduced 
tbo^from  Is  a  delivery  of  the  dee^  made  to 
Martha  and  George. 

[3]  Thffice  was  proof  on  the  part  of  com- 
plainant that  A.  L.  Chambless  was  insane 
when  the  deeds  were  made;  but  tbe  burden 
was  on  him  (the  complainant)  to  establish 
insanityt  and  while  the  great  weight  of  the 
evidence  shows  that  the  grantor  was  insane 
at  or  prior  to  bis  death,  the  respondents'  evi- 
dence sliows  that  the  said  grantor's  mind  did 
not  become  seriously  impaired  until  be  suf- 

1  fered  a  severe  spell  of  sickness  the  fall  suc- 
ceeding the  execution  of  the  deeds,  and  that 
lie  was  in  a  sound  state  of  mind  prtor  to  said 
attack,  and  we  are  Inclined  to  accept  the  re- 
spondenta'  theory,  as  tlie  burden  of  proof 
was  on  the  comjdalnant,  and  Uie  evidence  Is 
almost  equally  divided.  HoreoTOr,  the  equi- 
ty and  Justness  of  the  transaction  bespeak 
the  action  and  tbou^t  ct  a  sound,  rather 
than  a  diseased,  mind.  We  also  think  the 
evidence  Is  stifflclent  to  refute  the  Imputatiou 
of  undue  Influence,  re^rdless  of  tlie  age  of 
the  grantor  and  the  ftwt  that  he  resided 
with  h^B  daughter.  The  deeds  operated  as 
an  equitable  division  of  bis  property,  with, 
perhaps^  a  slight  preference,  as  to  value,  in 

{  fevor  of  bis  youngest  daughter,  with  whom 
be  resided,  but  which  said  difference  In  value 
was  In  a  measure  offtet  by  tbe  reservation  of 
a  lite  estate  In  the  land. 

It  is  trae  there  Is  a  dlscr^ncy  in  the  tes- 
timony of  Martha  as  to  when  she  gave 
Gteorge  tbe  deeds  to  have  recorded;  but  the 
human  memory  is  frail  and  inaccurate  as  to 
exact  dates,  and  this  said  discrepancy  is  not 
sufficient  to  overcome  tbe  reasonabl«iess  and 
good  talth  of  the  transacOon.  Nor  was  tbe 
refusal  of  George  to  defend  the  case  and  tes- 
tify snffldttit  to  create  the  Inference  that  the 
deeds  were  flilsely  or  surreptitiously  pro- 
cured from  tbe  grantor.  The  suit  was  in 
Jackson  county,  and  as  the  lands  are  located 
in  Marshall  George  may  have  believed,  as  be 
ctmtonded.  that  tbe  hill  should  have  been 
filed  where  the  lands  were  located. 

[4]  It  has  beoi  suggested  in  brief  of  ap- 
pellee's counsel  that  this  ease  must  be  af- 
firmed upon  the  theory  that  some  of  the  ap- 
peilante  were  not  prejudiced  by  the  decree 
of  the  lower  court,  and  in  support  of  this 
contention  be  cites  the  cases  of  Rudulpb 
V.  Brewer,  86  Ala.  193,  U  South,  814,  and 
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Bedell  T.  Mortgage  Co.,  91  Ala.  325,  8  Sonth. 
404.  These  cases  apply  to  a  Joint  assign- 
ment of  error  when  some  of  the  appellants 
were  not  injured  or  prejudiced  by  the  de- 
cree. In  the  case  at  bar,  there  is  a  severance 
In  the  assignment  of  error,  and  error  Is  sepa- 
rately assigned  by  those  who  were  prejudic- 
ed by  the  decree  from  which  the  appeal 
was  taken. 

The  decree  of  the  chancery  court  Is  re- 
versed, and  one  Is  here  rendered,  dismissing 
the  complainant's  bill. 

Reversed  and  rendered.  All  the  Justices 
concor,  except  DOWDELL,  G.  X,  not  altttng. 


BELL  T.  BUBKHAiyrEB  et  aL 
(Supreme  Court  of  Alabama.   Jan.  30,  1912.) 

1.  Infants  ({  58*)— Contbacxs— Avoidance. 

An  infant's  contracts  being  voidable  on 
arrivios  at  majority,  be  may  repudiate  or  avoid 
them. 

[Ed.  Note.— For  other  caseB.  see  Infanta, 
Cent  Dig.  »  149-160;  Dec.  Dig.  S  Sa*] 

2.  iKFARTs  (I  67*)— CoRTBACTs— Ratifica- 
tion. 

An  infant's  contracts  being  merely  void- 
able, on  arriving  at  majority,  he  may  ratify 
them  without  any  new  consideration. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  IS  136-148;  Dec.  EHg.  S  6?.*] 

S.  iNTAins  (S  68*)— Contbacts— Avdioakcb— 
Rbtubn  of  Considbbation. 

Where  an  infant  has,  during  bis  minority, 
wasted  or  consumed  the  consideration  whidi 
he  received  upon  his  contract,  he  is  not  rcQuir- 
ed,  either  at  law  or  in  equity,  to  refund  i^  or 
its  equivalent  in  money,  or  to  place  the  parbr 
in  statu  quo,  since  to  require  tnls,  as  a  condi- 
tion to  the  avoidance  of  ois  contract,  when  be 
does  not  have  the  possession  or  control  of  the 
consideration  or  its  proceeds,  would  deprive 
him  of  that  protection  against  his  improvidence 
and  incapacit}'  which  the  law  designed;  but 
when  he  attams  his  majority,  and  comes  into 
a  court  of  equity  to  tie  relieved  from  his  con- 
tract, he  must  tender  or  offer  to  return  so  much 
of  the  consideration  which  he  actually  or  con- 
structlvely  retains,  or  has  It  in  his  power  to 
return. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  H  14»-160;  Dec:  Dig.  I  68.*] 

4.  Infants  (|  81*)— Aotzon  to  Avoid  Con- 
VETANCE— Plxadino— DiBPoamoN  OF  CoH- 

BIDERATION. 

In  view  of  Code  1907,  |  4490,  reUeving 
married  women  over  18  years  of  age  of  the 

disabilities  of  minority,  an  averment.  In  an  aC' 
tion  by  one  who  had  attained  her  majority,  and 
by  a  married  woman  over  18  years  of  age,  to 
set  aside  a  conveyance  made  by  them  while 
infanta,  that  they  had  disposed  of  all  the  money 
received  by  them  for  their  interests  in  the  land, 
and  were  therefore  unable  to  refund  it,  is  not 
sufficient  to  relieve  tbem  from  an  offer  to  do 
equity,  as  they  may  have  disposed  of  the  pro- 
cesds  of  the  sale  after  reaching  majority. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Gent  Dig.  U  S0-«S;  Dec.  Dig.  f  81.*] 

B.  Infants  (5  31*)— Avoidance— Con vztano 
— Disposition  of  Considebation— Deduct- 
xiro  Considebation  fbou  Damages. 

In  an  action  to  set  aside  a  conveyance 
made  while  the  plaintiffs  were  infants,  where 
the  consideration  for  the  conveyance  had  been 


disposed  of  during  minority,  plalntlffB  need  not 
offer  to  do  equity  by  offering  to  let  their  part 
of  the  damages  for  defendant's  waste  be  de- 
ducted from  the  consideration  paid  them. 

[Bd.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  H  60-6S;  Dee.  Dig.  |  8L*] 

6.  Husband  and  Wife   (J  70*)— Ooitvet- 

ANCES— JOINDEB  OF  HUSBAND, 

Under  Code  1007,  i  4494,  hivalidating  a 
vrife's  deed,  unless  assented  to  by  the  husband 
by  joining  therein,  but  providing  that  itdiere 
the  husband  is  a  nonresident,  the  wife  may 
convey  alone,  the  requirement  that  the  hnsband 
sliall  join  in  the  wife's  deed  does  not  apply  to 
deeds  by  nonresident  married  women. 

[Ed.  Note—For  other  cases,  see  Husband 
and^  Wife,  Cent  Dig.  ||  SOl-W;  De&  Dig.  f 

7.  CaNCBLLATIOH  of  iHSnUHBNTS  {I  87*)— 

Actions  —  PLKADmo— Husbard's  Joxhdxb 

IN  CONTETANCE. 

In  an  action  to  set  aside  a  conveyance  1v 
a  married  woman,  on  the  ground  that  her  hus- 
band had  not  joined  in  the  deed,  an  averment 
that  the  husband  was  of  sound  mind  and  re- 
sided with  his  wife,  and  did  not  give  his  con- 
sent to  the  conveyance,  "as  required  by  the 
statute  of  Alabama,"  in  effect  avers  that  the 
wife  resided  in  Alabama,  and  is  good  as  against 
a  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Cancella- 
tion of  Instruments,  Cent  Dig.  H  06-81:  Dee. 
Dig.  I  87.*] 

8.  Life  Estates  (I  13»)— Interests— Timbkb. 

A  life  tenant  Is  entitled  to  the  use  of  the 
wood  and  timber,  but  cannot  go  to  the  extent 
of  committing  waste  or  making  a  sale  thereof. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  §1  21,  82;  Dec  Dig.  |  13.*] 

Appeal  from  Chancery  Court,  Pickens 
County;  Thomas  H.  Smith,  Chancellor. 

Bill  by  Jodie  Burkbalter  and  others  against 
A.  E.  Bell  to  declare  certain  deeds  void  and 
to  cancel  same  as  cloud  upon  title.  From  a 
decree  overruling  demurrers  to  the  bill,  de- 
fendant appeals.  Beveraed,  rendered,  and 
remanded. 

Parasraph  1  states  the  name,  age,  and 
residence  of  complainants  and  respondents. 
(2)  Complainants  are  the  cljlldren  and  h^is 
at  law  of  Elvira  Brown,  who  died  previous 
to  the  filing  of  the  bill;  that  said  Elvira 
Brown  owned  during  her  life  a  la^  body 
or  tract  of  land,  whl<^  is  herein  described; 
that  during  her  lifetime,  and  while  her  hus- 
band was  still  living,  she  attempted  to  give 
or  sell  a  part  of  the  land  above  described  to 
different  ones  of  her  chilOreB  (settii^c  out 
the  chUdrot  to  whom  and  the  quarter  aee* 
tions  of  land  for  which  deeds  were  encnted); 
that  at  the  time  the  aboTe-deacrlbed  deeds 
were  made  John  Brown,  the  husband,  was 
llvliiff,  and  of  aomid  mind,  and  that  none  of 
the  above-described  deeds  were  ever  si^ed 
or  executed  in  sdj  way  by  the  said  John 
Brown,  nor  did  tlie  said  John  Brown  give 
his  consent  in  wrltlnc  to  the  making  or  exe- 
cntiott  of  said  deed.  (8)  That  on  Aognst  81, 
1006,  after  the  death  of  Elvira  Brown,  the 
following  named  pardee,  to  wit,  Lutoa 
Brown,  Lola  Brown,  Elvira  Brown,  Annabel 
Brown,  Dora  Pate,  Sallie  M.  Pate,  Ben  A. 
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BrowD,  and  John  Brown,  who  was  the  hiis> 
band  of  Elvira  Brown,  tiie  others  being  heirs 
at  law  and  children  of  said  EMra  Brown, 
made  and  execnted  to  S.  D.  Algee,  a  deed  to 
the  following  described  land.  It  Is  aTened, 
then,  that  Jodie  and  WUUam  Burkhalter  and 
Mary  Skelton  did  not  join  in  said  deed,  and 
have  not  at  any  time  since  execated  a  deed, 
and  that  the  complainants  Lntsra  and  Lula 
Brown  were  each  under  the  age  of  21  years 
at  tlie  time  tii^  execnted  the  agreement;  and 
complainants  arer,  further,  that  Qiey,  the 
said  Lotera  Brown  and  Lala  Brown,  have 
disposed  of  all  the  moneys  received  by  them 
for  their  Interest  In  said  landi  and  are  there* 
fore  unable  to  refund  the  same.  It  Is 
farther  arerred  tiiat  Algee  execnted  a  deed 
to  the  aboTe-deserlbed  land  to  EL  B.  Oax,  and 
the  said  B.  B.  Cox  conveyed  the  land  to  A. 
E.  "Bell,  and  that  the  said  Bell  went  into 
possession  of  the  said  land  under  the  deed 
execated  by  said  Oox,  ^nd  has  cut  down  and 
Is  still  cutting  a  vast  quantity  of  timber  off 
ffiC  said  lands  for  sawmill  and  other  purposes, 
and  that  the  chief  value  of  the  land  con- 
sists in  the  timber  growing  ui>od  the  land, 
and  that  the  said  Bell,  by  so  cutting  the  tim- 
ber, Is  causing  it  to  become  less  in  value,  and 
causing  irreparable  Injury  to  the  reversion  of 
these  complainants.  (5)  It  is  averred  that 
Blvlra  Brown  Is  dead,  intestate,  and  that 
the  complainants  herein  are  heirs  of  (he  said 
Elvira  Brown.  The  prayer  is  for  a  reference 
to  ascertain  the  amount  of  the  timber  cut, 
that  the  deeds  executed  by  Elvira  Brown  to 
her  children  be  declared  null  and  void  and 
canceled,  and  that  the  deed  of  John  Brown  be 
declared  void.  In  so  far  as  the  same  purports 
to  convey  the  interest 'of  Lnia  and  Lutera 
Brown,  and  that  it  be  reformed,  so  as  to  show 
what  Interest  it  does  convey;  also  for  an  in- 
junction preventing  Bell  from  cutting  timber 
from  said  land,  and  that  the  said  BelL  be 
required  to  make  bond,  payable  to  the  de- 
fendant, on  the  death  of  said  John  Brown, 
In  such  sum  as  the  reversionary  interest  of 
these  defendants  In  and  to  the  timber  already 
cut  by  said  Bell  is  shown  by  the  evidence  to 
be  worth.  Grounds  of  demurrer  were  as  fol- 
lows: The  complainants  Lutera  and  Lula 
Brown  do  not  oflfer  to  do  equity.  (2)  Lutera 
and  Lula  Brown  do  not  offer  to  refund  the 
purchase  money  paid  them  for  tbelr  Interest 
in  the  land  by  Algee,  under  whom  the  de- 
fendants claim  title.  (5)  The  averments  of 
said  bill  show  that  said  bill  is  without  equity. 
<6}  The  averments  of  said  bill  show  that  the 
complainants  are  not  entitled  to  the  relief 
prayed  for  therein. 

Henry  A.  Jones,  for  appelant.  J.  S.  Stone 
and  Fatten  &  Fatten,  fbr  appellees. 

ANDERSON,  J.  [1-8]  "As  a  result  of  the 
voidable  nature  of  an  infant's  contracts,  he 
has  the  right,  upon  arriving  at  bis  majority, 
to  repudiate  them;  so,  also,  may  he,  when 
his  minority  ceases,  ratify  and  conflrm  them; 
and  this  without  any  new  considerations. 


American  Mor^ge  C!o.  v.  'Vmght,  101  Ala. 
«t8,  14  South.  390;  Sharp  r.  Bohertson,  76 
Ala.  843;  Shropshire  Bums.  45  Ala.  108; 
West  V.  Fenny,  16  Ala.  186;  Thomuxm 
Boyd,  13  Ala.  410;  J^rd  v.  Rlngxold,  6  Ala. 
S44.  If  the  infant  has,  during  minority, 
wasted  or  consumed  the  consideration  which 
he  rec^ved  for  his  etmtract,  he  Is  not  re- 
quired, either  at  law  or  in  equity,  to  rotund 
it,  or  Its  eq^valent  in  mmey,  or  to  place 
the  other  party  in  statu  quo.  Some  author- 
ities require  this;  but  we  have  adc^ted  the 
rule,  in  aocOTdance  with  reason  and  tiie 
great  wei^t  of  authorlQTi  that  to  require 
restitution  from  the  Infant,  as  a  condition 
to  the  avoidance  of  ms  contract,  wha  he 
has,  during  his  minority,  used  or  consumed 
the  thing  received,  so  that  he  has  not  in  hl^ 
possession  or  under  his  control  the  conalder- 
ation  or  Its  ^ceeds,  would  be  to  deprive 
him  of  that  protection  against  his  improvi- 
dence and  incapacity  which  the  law  designed. 
Eurdca  v.  Edwards,  71  Ala.  248  [46  Am.  Bep. 
814];  Craig  v.  Van  Bebbef,  100  Mo.  684  [IS 
S.  W.  906]  18  Am.  St  Rep.  569;  Engelbert 
V.  TroxeU  [40  Neb.  19&]  68  N.  W.  852  [26  L. 
B.  A.  177.  42  Am.  St  R^.  666]  and  anthorl* 
ties  there  cited. 

"The  right  of  an  Infant  to  avoid  Us  con- 
racts  is  intended,  however,  solely  for  his 
protection  during  that  period  when  It  may 
be  supposed  he  Is  unable,  from  incapacity  or 
Inexperloice,  to  fully  protect  himself  in  mak- 
ing agraemoita,  and  was  never  designed  to  be 
used  as  a  means  of  profit  to  accrue  to  him 
after  he  became  of  lawful  age.  So  It  Is  that 
when  the  infant,  upon  reaching  his  majority, 
yet  retains  what  he  received  by  virtue  of  his 
contract,  or  any  substantial  portion  thereof, 
or  the  proceeds  thereof,  the  rule  Is  quite 
different,  and  he  may  not  repudiate  or  dla- 
afflrm  his  contract,  except  upon  condition 
that  be  restores  or  abandons  to  the  use  of 
the  other  party  that  which  remains  in  his 
possession  of  the  consideration  received.  He 
will  not  be  allowed,  as  an  adult,  to  hold  and 
enjoy  the  benefit  of  bis  contract,  and  then 
escape  Its  burdens.  This  would  turn  his 
disability  Into  a  weapon  of  dishonesty.  If  he 
comes  into  a  court  of  equity  to  be  relieved  of 
his  contract,  he  must  tender  or  offer  to  re- 
turn BO  much  of  the  consideration  as  he  ac- 
tually or  constructively  retains,  and  has  it 
In  his  power  to  return.^  Eureka  v.  Edwards. 
71  Ala.  257;  Manning  v.  Johnson,  26  Ala. 
446  [62  Am.  Dec.  732]."  American  Freehold 
Land  Mortgage  Co.  v.  Dykes,  111  Ala.  187, 
ISS,  18  South.  294,  66  Am.  St  Rep.  38. 

[4]  The  complainants,  Lutera  Brown  and 
Lula  Brown,  attempt  to  avoid  the  offer  to 
do  equity  by  the  averment  that  they  "have 
disposed  of  all  the  money  received  by  them 
for  their  interest  In  said  land,  and  are  there- 
fore unable  to  refund  the  same."  This  aver- 
ment Is '  not  sufficient  to  relieve  them  from 
the  offer  to  do  equity  as  they  may  have  dis- 
posed of  the  proceeds  of  the  sale,  or  a  substan- 
tial portion  of  same,  after  reaching  the  age  of 
majority,  and  the  law  relieves  them  from 
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offering  to  restore  the  oonslderatton  of  the 
contract,  or  so  much  thereof  aa  was  disposed 
of  during  minority  only.  The  bill  avers  that 
LnU  Brown  Is  over  21  years  of  age  and  that 
Lntera  Brown  was  a  married  woman  over 
18  years  of  age;  and  section  4490  of  the  Code 
of  1907  relieves  married  woman  over  the  age 
of  18  years  of  the  disabilities  of  minority. 
The  bill  was  subject  to  grounds  1  and  2  of 
the  respondent's  jdemnrrer,  which  should 
have  been  sustained. 

IS]  We  cannot  agree,  however,  with  ap- 
pellant's contention  that,  even  if  the  said 
parties  disposed  of  all  of  the  money  during 
minority,  they  should  offer  to  do  equity  by 
offering  to  let  their  part  of  the  damages  for 
waste  be  deducted  from  the  purchase  money 
Vald  them.  This  would  not  place  them  In 
statu  quo,  but  would  enable  the  respondent 
to  defeat  a  restoration,  at  least  In  part,  by 
denuding  the  land  of  the  timber,  and  they 
would  be  entitled  to  what  th^  sold,  and  not 
merely  to  so  much  as  was  undisposed  of  by 
the  respondent  * 

[I,  7]  None  of  the  complainants,  except  Lola 
and  Lutera  Brown,  who  were  repudiating 
their  deeds,  can  maintain  this  suit  if  the 
deeds  from  Mrs.  Elvira  Brown  to  her  children 
were  valid.  The  bill  does  not  aver  the  resi- 
dence of  Mrs.  Brown  when  she  executed  said 
deeds;  and  If  she  was  not  at  the  time  a 
resident  of  Alabama  the  failure  of  her  bus- 
band  to  Join  In  the  deeds  did  not  render 
them  invalid.  Hughes  v.  Bose,  163  Ala.  368, 
50  South.  889;  High  v.  WhltQeld.  190  Ala. 
444,  80  South.  449;  section  4494  of  the  Code 
of  1907.  The  bill  avers  that  the  said  hus- 
band was  of  sound  mind  and  resided  with 
his  wife,  and  did  not  give  his  consent  to  the 
sale,  *'as  required  by  the  statute  of  Alaba- 
ma." it  does  not  aver  that  the  wife  resided 
In  Alabama,  and  which  was  essential  to  mahe 
his  consent  necessary;  but  it  does  aver,  by 
way  of  conclusion,  that  he  did  not  give  his 
consent,  as  required  by  the  statute,  thus 
averring,  in  effect,  that  she  did  reside  in 
Alabama;  else  consent  was  not  required  by 
the  statntOL  This  manner  of  averment  may 
be  subject  to  an  apt  demurrer,  but  cannot 
be  reached  by  the  general  demurrer  for  want 
of  equity,  as  contended  by  appellant's  coun- 
sel, and  which  is  the  only  point  made  against 
the  bill  by  grounds  5  and  6  of  the  demurrer. 

[I]  Since  this  case  must  be  reversed,  it  Is 
needless  for  us  to  pass  on  the  remaining  in- 
sistence, except  to  suggest  that  the  decree, 
enjoining  the  respondent  from  cutting  tim- 
ber Id  the  future  and  in  making  him  ac- 
count for  all  timber  already  cut,  was  rather 
broad.  Bell  owned  the  life  estate  of  the 
father,  John  Brown,  In  all  of  the  land,  and 
as  a  life  taunt  he  was  oitltled  to  the  use 
of  the  wood  and  tlmbw  to  the  extait  of  com- 
mitting no  waste  or  s^tng  same. 

The  decree  of  the  dumcwy  court  is  re- 
versed, one  is  here  roidered  sustaining 


(Alt. 

grounds  1  and  2  of  reopondoit^s  demurrer, 
and  the  cause  Is  remanded.  All  the  Justices 
concnr.  except  DOWDBLI^  C.  J^.  not  sitting. 
Beversed,  lendored,  and  remanded. 


VANDIVER  V.  BSTNOLDS. 
(Supreme  Court  of  Alabama.   Jan.  18,  1912.) 

1.  Ykitdob  and  PoBCHAsm  (I  814*)— Acnon 

FOR  PURCBAOB  MOITBT— PtUDZHO— SFKCIAX; 

Plkas. 

Defenses  to  a  vendor's  action  for  the  por- 
chase  money  for  land  od  the  ground  of  the 
veodor's  failure  to  perform,  or  to  alter  to 
perform,  or  to  be  reacbr  and  willing  to  per- 
form, should  b«  set  up  by  spedal  ideas. 

[Eid.  Note^For  other  eases,  see  Tendor  and 
Purchaser,  Cent  D^.  H  920-027;  De&  Dig. 
S  314.»] 

2.  Vehdob  and  Pubchaber  (|  314*)— Actios 

FOB  PURCHASC  MONET—PLBADINQ— COM- 
PLAINT. 

It  is  not  necessar;  that  a  complaint  In  an 
action  by  a  vendor  for  the  purchase  price  of 
lands  payable  on  a  certain  day  should  affirma- 
tively show  that  a  deed  was  executed  or  tend- 
ered, nor  is  It  necessaiT  that  the  complaint 
should  negative  facts  showing  necessity  for 
tender  of  a  deed  before  recovery  of  the  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  920-927;  Dec.  Dis. 
5314.*] 

3.  Vendor  and  PuBCHASia  (|  58*)— Pat- 

UENT  or  PBICB— iNnroKHDENT  COVENANTS. 

Where  a  contract  for  the  sals  of  land 
ttipnlates  that  the  purchase  money  is  to  be 
paid  on  or  before  a  specified  day,  and  that  a 
conveyance  Is  to  be  executed  at  a  subsequent 
time,  tbe  covenants  are  independent. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  88;  Dec.  Dig.  |  68.*] 

4.  VBNDOB  and  P17BOBA8BB  ({  323*)— ACTION 
FOB  DAHAOE8— CONbmONS  PBSCBDERT. 

Where  the  payment  of  purchase  money 
for  land  sold  is  conditioned  upon  the  vendor's 
making  of  a  good  and  sufficient  title,  he  cannot 
recover  damages  od  failure  to  perform  sodi 
condition  precedent 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Parchaser,  Cent  Dig.  H  &48-W:  Dee.  IHg. 
|823.*1 

Appeal  from  City  Court  of  Montgomecy; 

Oaston  Gunter,  Judge. 

Action  by  Walker  Reynolds  against  H.  F. 
Vandlver.  Judgment  for  pilalnttlF,  and  de- 
fendant appeals.  Affirmed. 

Bay  Bushton,  William  M.  Wililams,  and 
HIU.  Hill  &  Whiting,  for  appellant  Letcher, 
McCord  &  Harold,  for  appdlee. 

MATFIEEiD,  J.  But  two  questions  are  in- 
sisted upon  1^  appellant  for  a  reversal  of 
the  Judgment  of  tbe  lower  court  These 
questions  are  thus  stated  In  brief  of  his 
counsel: 

First  "An  action  will  not  lie  at  law  to  re- 
cover the  purchase  price  of  real  property, 
nnleas  the  vendor  has  executed  and  ddlvered 
a  deed  to  the  vendee,  and,  until  there  has 
been  a  conveyance  of  the  title  to  the  vendee, 
the  vendor's  measure  of  danmges  is  tbe  dU 
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feraice  between  tbe  contract  price  and  the 
ralae  of  the  land  at  the  time  of  the  breach." 

Second.  'TlalntllTa  fallare  to  allege  per- 
formance on  hia  part,  or  an  offer  to  perform, 
or  a  readiness  and  wHUngness  to  perform, 
was  fatal  to  counts  3  to  d,  Indnslve,  of  the 
complaint,  not  only  as  counts  for  the  re- 
covery of  the  purchase  money,  but  also  for 
damages,  if*  they  could  be  construed  as 
comits  for  damages,  and  not  for  purchase 
moD^." 

In  order  to  clearly  nadrastand  the  propo- 
sitions thus  asserted  by  appellant,  it  will  be 
necessary  to  state  tbe  case  as  made  by  the 
record,  and  to  wUdk  tbe  proposlttoiui  are 
Boagbt  to  be  aivUed. 

Tbe  appeal  Is  on  the  record  alone,  and 
only  the  mllngs  on  demorrm  to  counts  3,  4, 
5,  and  6  are  sought  to  be  rerlewed. 

It  sMWars  from  the  pleadings  that  prior 
to  tbe  time  of  fbis  anlt  appellant  and  appd' 
lee  were  partners,  and  as  such  purchased  a 
lirge  plantation,  and  tbe  necessary  live 
stoik,  Implemmte,  and  sni^lles  wherewith 
to  operate  It  as  a  farm;  that  on  the  BSA  day 
of  Norember,  1910,  tiu^  made  a  ctmtraet  as 
to  the  pnrchase,  wbi<^  was  in  words  and 
flgnres  aa  follows :  "State  of  Alabama, 
Mmtgomery  County.  TUs  agreement  made 
and  entered  into  on  this,  tbe  28d  day  of  No- 
Twber,  hy  and  betwem  H.  F.  VandlTor,  par- 
ty of  the  flrst  part,  and  Walkw  Beynolds, 
party  of  Ibe  second  part,  witnesaeth:  That 
fttr  and  in  etmaideratitm  of  tbe  sum  of  forty- 
nine  hundred  and  flfteot  dollars  to  be  paid 
to  tbe  party  of  tbe  second  part  by  the  party 
of  tbe  first  part,  on  January  IS,  1910,  the 
party  of  the  aecond  part  does  bargain,  sell 
and  convey  on  the  abOTe-mentioned  date  to 
tbe  party  of  the  flrst  part,  one  half  in- 
terest In  the  farm  now  owned  by  H.  F.  Van- 
direr  and  Walker  Reynolds,  Jointly,  the  said 
party  of  the  first  part  to  assume  all  liabil- 
ities of  the  firm  of  Tandlver  &  R^olds,  and 
also  to  assume  the  note  now  due  at  the  Far- 
ley National  Bank  for  three  thousand  dol- 
lars ($3,000.00).  Signed  by  the  party  of  the 
second  part,  and  endorsed  by  the  party  of 
tbe  flrst  part  Same  to  be  turned  over  to 
the  party  of  the  second  part  as  soon  as  agree- 
ment la  terminated.  H.  F.  Vandlver.  Walk- 
er Reynolds.    Witness.   •  • 

Appellee  sued  appellant  on  account  of  this 
contract  The  complaint  contained  six 
coanta.  The  flrst  two  were  common  counts 
on  an  account  stated.  The  third,  fourth, 
fifth,  and  sixth  declared  specially  upon  tbe 
contract  The  third  count  however,  merely 
dedared  generallji,  as  for  the  purchase  price 
of  a  half  interest  In  the  farm.  The  fourth 
attempted  to  set  out  the  contract  in  sub- 
Rtanee  only,  while  the  fifth  and  sixth  set  out 
the  contract  In  luec  rerba. 

It  Is  alleged  In  the  fifth  and  sixth  counts 
that  the  phrase,  "January  15,  1910,"  ahould 
read,  "January  15,  1011."  The  defendant  In- 
teiposed  demurrers  to  each  of  the  special 


counts,  assigning  a  great  number  of  grounds. 
All  the  grounds  here  Insisted  upon  are  those 
embraced  in  the  two  propositions  of  law  first 
above  stated,  which  are  taken  from  the  brief 
of  counsel  for  appellant  These  two  propo- 
sitions find  no  Add  for  operation  in,  nor  ap- 
plication to.  the  case  made  by  the  pleadings. 
This  la  not  an  action  by  a  vendee  against  a 
vendor  for  failure  to  convey  or  to  otherwise  • 
perform  the  contract  of  sale;  nor  Is  It  a 
suit  by  tbe  vendor  against  the  vendee  to  re- 
cover damages  for  failure  or  refusal  to  per- 
form the  contract  of  aal&  It  is  purely  and 
simply  an  action  by  the  vendor  against  the 
vendee  for  the  purchase  price  of  sold  land. 
So  fiu  as  the  complaint  shows,  the  contract 
relied  upon  is  wholly  executed  ercevt  as  to 
the  payment  tiie  purchsM  price  for  whldi 
alone  the  action  is  brought 

[1, 11  If  any  anch  defffltses  are  availii^  as 
are  insisted  upon  1^  iQ>peUant  they  should 
be  brought  forward  by  special  pleas.  It  la 
not  at  all  necessary  that  ft  complaint  for  the 
purchase  price  of  land  should  affirmatlTcly 
show  that  a  deed  had  been  executed  or  ten- 
dered, as  is  neceasary  when  the  action  fs  to 
recover  damages  for  the  failure  to  conv^  or 
to  perform  tbe  contract  of  sale,  or  when  tbe 
contract  ahowa  that  there  are  condltiona 
inecedent  to  tbe  paymmt  of  the  purdiase 
prlca  In  other  words,  this  is  not  aii  action 
to  recover  unllgnldated  damages  for  a  failure 
to  perfbxm  the  conditions  of  a  apecial  con- 
tract; but  It  is  an  action  to  recover  an 
amount  certain,  i^reed  to  be  paid.  Appel* 
lant  baa  confused  actiona  of  the  one  kind 
with  tboM  of  tbe  other. 

The  prlnciplea  of  law  discussed  and  ap- 
plied in  the  case  of  Brady  v.  Green,  159  Ala. 
484,  48  South.  807,  and  In  the  cases  therein 
cited,  are  therefore  not  applicable  to  this 
case,  which  Is  one  merely  to  recover  the  pifr- 
chase  price  agreed  on.  If  the  purchase  price 
should  not  be  paid  as  agreed  for  the  reasons 
contended  for  by  the  appellant  the  facts  to 
show  that  It  should  not  be  so  paid  should 
be  set  up  by  special  pleas.  Such  facts  do  not 
affirmatively  appear  on  the  face  of  this  com- 
plaint nor  is  it  at  all  necessary  that  the 
averments  should  negative  each  facts. 

[S]  The  rule  is  well  stated  by  Mr.  War- 
velle  (2  Vendors,  |  900,  p.  1064)  as  follows: 
"Where  a  contract  of  sale  contains  mutual 
dependait  covenants  with  respect  to  the  pay- 
ment of  the  purchase  money  and  the  convey- 
ance of  the  estate,  nether  party  can  main- 
tain any  action  upon  It  against  the  other 
without  averring  and  proving  performance 
or  a  readiness  and  willingness  to  perform, 
and,  according  to  some  authorities,  notice  to 
the  other  party  of  readiness  and  wlllingnesf<. 
But  where  the  contract  stipulates  that  the 
purchase  money  Is  to  be  paid  on  or  before  a 
specified  day,  and  that  a  conveyance  is  to 
be  executed  at  a  subsequent  time,  the  cove- 
nants are  Independent  and  an  action  may  be 
maintained  for  the  purchase  money  tXtet 
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tbe  day  opedfled  for  Its  payment  without 
making  or  offering  to  make  a  deed.  Where 
the  contract  contains  coTenants  by  tbe  pur- 
chaser to  pay  In  InstaUmentB,  the  vendor 
may  sne  for  eacli  installment  as  It  becomes 
due." 

The  authority  dted  In  support  of  the  text 
ia  a  decision  of  our  own  court  In  the  case  of 
'BrongfatoD  t.  MitcheU,  64  Ala.  210,  as  fol- 
lows: "Ad  application  of  the  rule  to  this 
contract  renders  It  certain  that  the  payment 
of  the  purchase  mon^  by  Broughton  was 
Intmded  to  precede,  and  was  not  dependent 
upon,  tbe  making  of  titles  to  him  by  McCall. 
A  day  cwtaln — tbe  1st  of  January,  1861 — Is 
fixed  for  the  payment  of  tbe  purchase  mon- 
ey.  No  time  Is  fixed  for  the  making  of  titles. 
McCall  Is  to  make  them,  when,  under  the 
contract  with  his  vendors,  referred  to  in  this 
contract,  he  shall  have  obtained  them.  Un- 
der that  contract,  McCall  conld  not  obtain 
title  until  he  paid  to  his  voidors  the  pur- 
chase  mon^  In  full;  and  snch  payment  he 
promised,  and  was  bound  to  make,  on  the 
1st  day  of  January,  1862,  12  months  after 
tbe  time  Broughton  bound  himself  to  pay 
McCall  tbe  purchase  money.  It  Is  apparent 
from  tbe  contract  itself  that  tbe  parties  conld 
not  have  contemplated  tbat  Bronghton's 
promise  to  pay  the  purchase  money  was  de- 
pendent on  makli^  title  to  bim.  The  day 
of  payment,  they  knew,  would  precede  the 
time  when  McCall  would  be  able  and  ready 
to  make  tltl^  and  the  day  when  Broughton 
could  by  rigbt  demand  it  The  case  Is,  then, 
tbe  one  of  very  ordinary  occurrence  in  this 
court,  in  which  the  vendee  of  lands,  who 
has  made  an  independwt  promise  for  the 
payment  of  tbe  purchase  money,  has  b^/a 
compelled  to  comply,  though  title  has  not 
been  made  to  him."  The  special  contract 
sat  out  in  counts  5  and  6  in  the  case  at  bar 
falls  clearly  within  the  last  class  mentioned 
in  the  above  quotation.  A  conveyance  is  not 
at  all  made  a  condition  precedent  to  the 
payment  of  the  purchase  price  agreed  on. 

A  vendee  has  no  right  to  refuse  to  pay  the 
purchase  price  agreed  on  in  a  ease  like  tbat 
made  by  tbe  pleadings  here,  and  remit  tbe 
vendor  solely  to  an  action  to  recover  dam- 
ages as  for  "tbe  difference  betwe«i  the  con- 
tract price  and  the  value  of  tbe  land  at  tbe 
time  of  the  breach."  If  he  has  the  option 
so  to  do  (which  we  do  not  decide),  tbe  law 
does  not  compel  him  to  exercise  it  in  a  case 
like  this.  The  contract  price  may  be  less 
than  tbe  value  of  the  land,  and  hence  tbe 
voidor  could  recover  no  damages,  but  be 
may  pr^er  to  have  tbe  money  instead  of  the 
land,  and  he  has  a  right  to  insist  upon  its 
paymoit  as  agreed,  though  It  be  less  than 
the  value  of  the  land  sold. 

[4]  Of  course,  if  the  payment  was  condW 
tlonal  upon  his  making  a  good  and  sufficient 
title  to  tbe  land  sold,  and  be  had  failed  to 
perform  this  condition  precedent,  he  could 


not .  recover  tbe  agreed  price  nor  damages; 
but  no  such  conditions  occur  In  this  contract 
or  are  set  up  In  the  complaint,  nor  do  any 
facts  appear  which  render  It  necessary  for 
the  complaint  to  negative  such  conditions. 

It  therefore  follows  that  we  find  no  re- 
versible errors  In  this  record,  and  the  juHg- 
ment  appealed  from  must  be  affirmed. 

Affirmed.  All  tbe  Justices  concnr,  save 
DOWDDLL,  01       not  sitting. 


ABLE  T.  OUNTBR. 
(Supreme  Court  of  Alabama.   Jan.  19,  1912.) 

1.  VeNDOB  and  PUBOHASEB  (I  14B*)— BOKDS 
FOB  TiTLB— OBLZOATIOIIS. 

A  vendor,  bavins  executed  a  bond  for  title 
providing  for  stipulated  payments  at  specified 
times,  is  bound  to  convey  the  land  upon  the 
vendees  making  such  payment;  the  vendees' 
only  duty  being  to  pay  tbe  sums  fixed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  f  276;  Dec.  Dig.  S  145.*] 

2.  VeNDOB  and  PUBCnABBB  (Si  191,  196*)— 
Bonds  fob  TrrLE — Effect. 

Upon  tbe  giving  of  a  bond  for  title  pro- 
viding only  for  the  payment  of  stipulated  sums, 
the  vendee  Is  entitled  botti  to  the  rents  and 
possession  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Parchaser,  Cent.  Dig.  {§  393,  397,  4O4-400; 
Dec.  Dig.  8S  191,  196.*] 

3.  Evidence  (8  419*)— WBrrrEir  IvmKmaxm 
— Paboz.  Evidbhcb  to  Vabt. 

Evidence  that,  while  a  written  bond  for 
title  provided  only  for  the  payment  of  stipulat- 
ed sums,  it  was  agreed  that  tbe  vendor  riionld 
have  the  rent  from  the  preuiises  until  the  en- 
tire purchaae  price  vrw  paid,  is  not  admissible, 
as  snowing  the  consideration  of  the  contract, 
as,  in  tbe  absence  of  agreement,  the  vendee 
was  entitled  to  the  rent  for  such  evidence 
would  vary  tbe  written  contract. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1912-1928;  Dec  Dig.  |  419.*] 

4.  ConTBACTS  ({  76*)— CORSIDEBATIOH. 

Where  a  vendor  executed  a  bond  for  title 
providing  only  for  stipulated  paymrats,  the 
vendee  being  entitled  to  tbe  immediate  poases- 
aion  and  the  rents  of  the  land,  his  parol  prom- 
ise to  pay  rent  to  the  vendor  was  invalid,  being 
without  consideration. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  §S  273-285;  Dec.  Dig.  1  76.*] 

Appeal  from  Chancery  Court,  Covington 
County;  I*  D.  Gardner,  Chancellor. 

Bill  by  W.  E.  Gunter  against  Waj-ne 
Able  to  specifically  enforce  a  contract  De- 
cree for  complainant  and  respondent  ap- 
peals. AtBrmed. 

The  bond  for  title  directed  to  be  set  out 
is  as  follows:  "State  of  Alabama,  Coving- 
ton County.  Know  all  men  by  these  pres- 
ents, that  we,  Wayne  Abte  and  H.  H.  H<^ 
are  held  and  firmly  bound 'to  W.  EL  Gunter, 
In  the  sum  of  $2,200.0(^  for  the  payment  of 
which  we  hereby  bind  ourselves,  our  heirs, 
and  personal  representatives.  Signed  and 
sealed  by  us  this  the  12th  day  of  February, 
1904.  But  the  condition  of  the  above  ob- 
ligation Is  such  that,  whereas,  the  said 


*For  ether  eaias      sam*  topic  and  swUod  NUMBER  In  Dm.  Dtr  *  Am.  Die  Key  No.  SeriM  *  Ut^'r  lodaia 

Digitized  by  Google 


AID  ABLB  r. 

WiyiM  Able  has  sold  to  W.  B.  Qonter,  for 
tbe  sum  fut  $1,100.00,  which  is  to  be  paid  as 
follows:  1220.00,  Not.  1,  1904;  $220.00.  Kot. 
1.  1905;  $220.00,  Nor.  1,  1906;  $220.00,  Not. 
1.  1907;  and  $220.00,  Not.  1,  1908— a  cer- 
tain tract  of  land,  lying  and  being  In  the 
coonty  of  Covington,  state  of  Alabama,  and 
described  as  follows,  to  wit:  The  N.  W.  % 
of  section  12,  township  6,  range  15.  Now, 
If  the  said  W.  B.  Oonter  shall  pay  tbe  said 
som  of  $1,100.00  as  tbe  payments  become 
due.  and  the  said  Wayne  Able  shall  by  war- 
ranty deed  convey  a  fefr«lmple  title  to  the 
above-described  premises  to  the  said  W.  "Bi. 
Gonter,  then  this  Instrument  shall  be  nnU 
and  void;  otherwise  to  remain  in  fall  force 
and'  effect."  Signed  by  Wayne  Able  and  H. 
H.  'Hogg.  Recorded.  Indorsed  on  the  bond 
Is  as  follows:  "Beceived  on  the  within 
bond  $330J29,  first  jnyment,  and  rent  for 
the  first  year."  "Received  on  tbe  within 
bond  $220.00,  second  payment,  and  rent  for 
seccmd  year."  "Beceived  on  the  within  bond 
$220.00,  also  cotton  as  interest"  "BecelTed 
on  the  bond  $220.00,  Not.  1,  1907."  Bach 
signed;  *^a7ne  Able." 

A.  R.  Powell  and  W.  L.  Paries,  tar  aj^ttf- 
lant  Beid  A'Pcestwood,  for  appeneeL 

McCLOLLAK,  J.  This  bUl.  exhibited  bj 
a  Tendee,  seeks  the  aipedflc  performance  of  a 
contract  to  coorey  land.  A  bond  for  title 
was  executed  tqr  tbe  vendor  (appeSUut)  to 
tbe  vendee  (KppeUae),  It  will  be  set  ont  in 
the  report  of  tbe  appeaL 

Anwnant'B  contention  la  thus  succinctly 
stated  la  brief  by  Us  aoUdtora:  "Tbe  con- 
tention of  anwUant,  AUe,  Is  tbat  it  was  the 
agreement  and  intention  of  tbe  parties  to 
tbe  contract,  though  not  so  expressed,  that 
Able  ahonld  have  tbe  rent  according  to  Ben- 
ton's lease,  In  lien  of  Interest;  that  it  was 
a  part  at  the  consideration  of  the  contract. 
If  this  la  not  true,  then  appellant  contends 
that  part  of  tbe  contract  was  orally  modified 
subsequently  by  tbe  parties  when  Gunter 
pordiased  tbe  posseasory  Intwest  <tf  Benton 
and  assumed  paymoit  of  the  rent  to  Able. 
If  this  Is  true,  then  Gunter  has  not  com- 
piled with  tbe  contract,  and  was  not  »• 
titled  to  relief 

[1]  Tbe>  contra^  tbe  performanoe  of 
whleb  Is  soni^t  to  be  oiforoed,  la  that  ex- 
pressed in  the  bond  for  tltla  Tbe  sole  sub- 
stantlTe  obligation  placed  upon  and  assumed 
by  tbe  vendee  tlmennder  was  to  pay  tbe 
sum  named  at  Gio  time  atbnilated  therein; 
wb«eupon  It  was  tbe  obligation  of  the  ven- 
dor to  convey  tbe  land  to  tAe  vendee  as  he 
oigaged  to  do.  Such  waa  tbe  construction 
of  a  ftmiifti-  Instrument  taken  In  Sims  v. 
Enl^  71  Ala.  197,  wher^  Chancellor  Turn- 
er's <^nlon  was.  In  substance,  adopted  by 
this  court  The  adopted  opinion  there  said: 
"*  *  *  It  Is  opon  payment,  and  upon 
paynunt  only,  that  the  bond  is  conditioned 
and  tbe  agreement  to  sell  and  ocmvey  Is  pred- 
icated." 

S7SO.-80 


GUNTEB  465 

[2,  S]  Consistent  with  the  construction  In- 
dicated, the  first  Insistence  for  appellant 
cannot  prevail,  since  to  approve  it  would 
materially  vary  the  obligation  assumed  by 
the  vendee  under  the  written  instrummt 
defining  the  ccmdltlon  upon  whldi  the  vendor 
should  convey  to  bhn.  Parol  evidence  of 
prior  or  contemporaneous  verbal  agreements 
varying  or  adding  to  the  wrlttm  contract 
is  not  admissible.  Thompson  F.  &  M.  Co. 
V.  Glass.  136  Ala.  648,  33  South.  811;  Forbes 
V.  Taylor,  139  Ala.  286,  86  South.  855;  9 
Ency.  Bv.  pp.  831-334.  It  la  true  that,  be- 
tween tbe  parties  thereto,  the  consideration 
of  contracts  is  open  to  Inquiry  by  parol. 
Foster  V.  Bush,  104  Ala.  662,  16  South.  625, 
among  others.  But  that  Is  manifestly  a 
different  matter  from  allowing  parol  evi- 
dence of  a  contemporaneous  agreement,  the 
immediate  effect  of  which  would  be  to  im- 
pose condlUohs  wholly  omitted  from  the 
written  contract  The  rule  against  the  re- 
ception of  parol  evld«ice  of  prior  or  con- 
tunpoianeous  verbal  agreements  to  add  to 
or  vary  written  contracts  comprehends  ver- 
bal agreemrats,  whereby  the  legal  effect  of 
tbe  In^rument  would  be  dunged.  Horagne  v. 
Richmond  L.  &  M.  Co.,  124  Ala.  587. 27  South. 
240;  Ala.  Nat.  Bank  t.  RlTen,  116  Ala.  1, 11, 
22  South.  680,  67  Am.  St  Rep.  96;  9  Bncy. 
Bt.  pp.  83S,  334.  If  there  Is  In  a  bond  for 
title  no  stipulation  to  the  contrary,  "the  con- 
tract of  Itself  opttates  a  transmutation  to 
tbe  vwdee  of  the  possession,  entitling  blm 
to  the  right  of  entry  and  enji^ment"  Lov- 
entiial  v.  Home  Ins.  Co.,  112  Ala.  108,  20 
South.  419;83L.B.A.2S8,S7Am.  St  ReP- 
17;  Ashnrst  v.  Peck,  101  Ala.  499,  14  South. 
541.  In  such  case,  tbe  vendee  la  entitled  to 
the  rents  and  profits,  as  a  mortgagee  In  pos- 
session Is  accountable  therefor.  Asburst  v. 
Peek,  supra;  Loventhal  v.  Home  Ins.  COb, 
supra;  Bank  of  Opellka  v.  mser  et  aL,  119 
Ala.  194,  200,  24  South.  11.  So  to  admit 
parol  evidence  affecting,  as  Indicated,  tbe 
I^al  effect  of  tbe  bond  given  by  Able  would 
violate  the  rule  stated. 

[4]  Tbe  execution  by  the  v^dor  of  the 
bond  for  title,  without  provision  therein  ex- 
cluding the  vendee's  right  thereunder,  to  the 
possesBlcm,  or  the  rents  and  iffofits,  <q;>erate8 
to  divest  tiie  vendor  of  any  right  to  the  rents 
and  profits,  poiding  the  performance  of  the 
executory  contract  to  convey.  So  If ,  In  fact 
tbe  vendee  purcbaaed  {he  possessory  rights 
of  Boiton  under  Bcntcm'a  lease,  and  agreed 
to  pay  tbe  v^idw  the  rent  stipulated  to  be 
paid  by  Benton  to  tbe  vendor  (the  assignee 
of  Neese,  the  original  lessor  to  Benton),  bis 
ei^cagement  ui^ler  the  authorities  before 
cited,  was  no  more  than  to  pay  his  voidor 
rent  to  whidi  be  was  not  entitled— which 
the  vendee  himself  was  mtltled — thereby 
leaving  bis  alleged  aigagement  to  pay  rant 
to  bis  vendee  without  consideration.  Thomp- 
son V.  Hudglns,  116  Ala.  93.  22  South.  632 ; 
Maull  V.  Vaughn.  46  Ala.  134;  Crim  v. 
Nelnu.  78  Ala.  604;  Oldacre  v.  Stnart  122 
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AU.  406,  409,  26  South.  88.  Under  this  bond 
for  title,  effecting,  from  its  omission  to  stip- 
niate  otherwise,  the  loTestment  of  the  ven- 
dee with  the  right  to  rents  and  profits  from 
the  land,  the  vendee  was  entitled  to  the  cot- 
ton Benton  had  engaged,  under  his  lease, 
to  deliver  for  the  nse  of  the  land.  In  conse- 
qiience,  the  vendor  was  not  deprived  of — did 
not  part  with — any  right  or  value;  not  was 
be  placed  thereby  in  a  position  of  detriment 
to  bis  interest,  according  to  his  bond  for  ti- 
tle, whid),  oi^er  established  principles  be- 
fore adverted  to,  we  feel  bound  to  find  the 
chancdlor  correctly  applied. 

The  decree  Is  affirmed. 

Affirmed.  AU  the  Justices  concur,  save 
DOWDELL,  C.  J.,  not  sitting. 


STATE  ex  rcL  FARNHAM  v.  lOUS,  County 
Treasurer. 

(Snpreme  Court  of  Alabama.   Jan.  16,  1912.) 

1.  Mandamus  (}  109*)— COuntt  Ofncus— 
Payment  of  Awabo. 

Mandamus  lies  to  compel  a  county  treas- 
urer to  pay  a  warrant  founded  upon  a  claim 
authorised  by  law  to  be  satisfied  out  of  county 
funds. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S  227;  Dec  Dig.  {  109.*] 

2.  Paupers    (i  43*)— Sdpfobt— Statotobt 
Pbovisions. 

Under  Code  1907,  |  1607.  which  provides 
that  the  court  of  coun^  eommlsrioners,  and, 
in  cases  of  emergency,  the  commissioner  oz 
tbe  district,  may  provide  for  the  temporary 
relief  of  a  pauper  until  he  can  be  removed  to 
the  poorhonse.  not  exceeding  one  month,  and 
section  160S,  wlilch  enjoins  the  commission- 
ers' court  to  prevent  the  poor  from  strolling 
from  one  district  to  another,  county  funds  can- 
not be  used  for  the  use  of  a  pauper  outside 
of  a  poorhoase,  in  the  absence  of  emergency; 
and  the  failure  of  the  court  of  commlsuonera 
to  provide  a  poorfaouse  cannot  avoid  the  limi- 
tation of  the  statute. 

[Bd.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  H  100-194;  Dec.  Dig.  |  48.*] 

Appeal  from  Law  and  Equity  Court,  Mon- 
roe County;  WUliam  Q.  McCorve^.  Judg& 

Mandamus  by  the  State  of  Alabama,  on 
tbe  relation  of  Chanle  Famham,  against  D. 
D.  Mima,  as  Traisurer  of  Mmroe  County. 
Appeal  by  relator  from  a  judgment  sustain- 
ing a  demurrer  to  tbe  petition.  Affirmed. 

Bybart  ft  Hare,  for  appelant  Bamett 
ft  Bugg,  for  appellee. 

McCLEI>LAX,  3.  Appeal  from  a  Judgment 
sustaining  a  demurrer  to  a  petition  for  writ 
of  mandamus  to  compel  the  treasurer  of 
Monroe  county  to  pay,  out  of  county  funds  in 
bis  hnnds  as  such  treasurer,  a  warrant  is- 
sued, as  ordered  by  the  commissioners'  court 
of  Monroe  county,  to  Chanle  Famham  for 
pauper  allowance,  "for  her  support  and  main- 
tenance"; she  bavtng  been  theretofore  "reg- 
ularly placed  on  the  pauper  list  for  said 
county  by  the  commissioners'  court"  thereot 


It  is  averred  tn  the  petition  that  the  court 
of  county  commissioners  have  not  provided 
a  poorhonse  for  the  maint^iance  of  the  poor 
of  the  County  of  Monroe,  "but  for  many 
years  past  has  provided  for  and  maintained 
the  poor  of  the  county  by  issuing  to  them, 
from  time  to  time,  small  sums  of  money 
which  said  court  has  ascertained  to  be  hardy 
sufficient  to  provide  said  paupers  with  the 
actual  necessaries  of  llf^;  that  the  warrant 
Issued  to  your  petitioner  Is  one  r^rnlarly  is- 
sued petitioner  in  accordance  with  said  cos- 
torn  of  the  commissioners'  court  to  provide 
for  paupers  outaUe  of  a  poorhoute."  (Italics 
supplied.) 

It  is  also  averred  that  the  warrant  In  ques- 
tion "was,  by  your  petitioner,  duly  and  reg- 
ularly presented  to  said  D.  D.  Mlms.  as 
coun^  treasurer,  and  Its  payment  demanded; 
that  tbe  said  D.  D.  Mlms  failed  and  refused 
to  pay  said  warrant,  or  to  nglMter  the  same, 
stating  that  tbe  said  warrant  was  for  a 
claim  not  authorized  law,"  and  Ind^sed 
that  reason  for  his  refusal  vpon  said  war- 
rant 

It  does  not  appear  from  the  petltlra  that 
tbe  provision  sought  to  be  made  for  Chanle 
Famham  by  the  proceeds  of  this  warrant 
was  with  reference  to  an  "emergency,"  with- 
in Code  1907,  I  1607.  The  demnnv  points 
this  objection. 

[11  The  'ranedy  hex^  Invoked  Is  appn^- 
ate  and  available,  if  the  warrant  Is  founded 
upon  or  grows  out  of  a  claim  authoriied  by 
law  to  be  aatlsfied  out  of  county  funds.  Wy- 
ker  V.  rrands,  120  Ala.  609,  24  South.  895. 
See  Norwood  t.  Goldsmith,  168  Ala.  22i 
also  pages  239,  240,  58  South.  84. 

[2]  The  concrete  question  presented  by  tbe 
record  is  whether,  in  cases  not  *'of  eme^ 
geney."  county  funds  may  be  onployed  Pa 
the  maintenance  or  support  of  a  pauper  ont- 
tide  of  a  poorhoute.  It  was  ruled  below  that 
such  a  use  of  those  funds  was  not  atithorii- 
ed.  Under  the  statutes  in  force  when  this 
warrant  was  ordered  Issoed,  that  rnlliw  most 
be  affirmed.  If  the  statutes  on  tba  subject 
had  remained  as  they  were  when  J^ity  v. 
Cohen,  66  Ala.  8S2,  was  decided,  there  would 
be  no  doubt  of  the  correctness  of  tbe  appel- 
lant's (petitioner's)  contention.  It  was  thee 
held,  in  effect,  that  the  commlsstoners'  courts 
had  committed  to  them  a  discretion  In  the 
application  of  the  wtil-reoognixed  power  for 
the  relief  of  paupers  within  their  Jurisdic- 
tions. By  sections  new  to  the  subject  in  the 
Code  of  1907  (chapter  87,  pp.  710-714.  of  PoL 
Code),  this  power  was  limited  In  unmistak- 
able terms.  Section  1807  provides: 
court  of  county  commissioners,  and  In  case 
of  emergency,  tbe  commissioner  of  the  dis- 
trict, may  provide  for  the  temporary  rdlef 
of  a  pauper  until  he  can  be  removed  to  tbe 
poor-bouse,  not  exceeding  one  month."  Ai 
appears,  a  limit  of  one  month  is  expressly 
fixed  upon  the  maintenance  of  a  paopu  ont- 
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^de  of  a  poorhoose,  and  then  only  in  caaee 
of  emergency.  Tbls  Intent  of  the  statnte  la 
further  craflrmed  by  the  provision  of  section 
1603»  whweby  tbe'commissloDers*  conrt  are 
commanded  to  "prevent  the  poor  from  strol- 
ling from  one  district  to  another." 

The  cnstom  all^^  In  thla  petttioo  cannot, 
tA  course,  arall  to  render  wholly  vain  the 
limitation  of  the  statute  quoted.  It  was  the 
evident  poipoae  of  tlie  statutes  to  InblUt 
Just  the  cwtom  to  which  the  pleading  refers, 
snd  to  restrict  the  support  or  maintenance 
of  the  paupers  of  a  county,  who  have  had  or 
are  entitled  to  settlement  ther^,  at  the 
county  expense,  to  inmates  of  the  poorhouse, 
except  in  cases  of  emergracy,  which  cannot 
avail  to  Justify  the  use  of  oonnl7  funds  for 
a  period  "exceeding  one  numth."  Nor  can 
the  failure  of  con  its  of  county  commission- 
ers to  provide  poorhonses  operate  to  avoid 
the  UmitaUott  of  the  statute  quoted.  Thm 
may  be  force  in  the  suggestion  ttC  cousud  fbr 
appellant  that  paupers  may  be  so  few  in 
number  in  a  county  that  wisdom  and  econ- 
omy would  both  approve  their  maintCTance 
and  support  In  the  homes  of  trleuds  or  kin- 
dred therelUt  rather  than  flie  Incurring  by  a 
county  of  a  large  and  di«proporti(xiate  ex- 
pense in  the  purchase  and  malntuumce  of  a 
poorhouse.  However,  such  considerations 
can  only  be  heard  or  heeded  by  the  Legisla- 
ture. This  court  cannot  revise  the  dedsions 
of  that  branch  of  the  government  upon  such 
matters  of  pure  pcdicy.  It  may  be.  however, 
that  the  lawmakers  concaved  that  the  general 
good  and  the  general  economy  of  county  ad- 
ministration would  be  the  bettor  conserved  If 
paiQW  chafes  were  segregated  and  congre- 
gated in  the  county  almshouse;  and  that,  from 
such  a  method,  a  surer  application  of  the  best 
ben^to  of  county  bounty  to  the  unfortunate 
pauper  would  be  obtainable.  In  so  doing, 
maintenance  and  support  is  made  certain 
the  BOppIying  of  shelter,  food,  etc.,  directly  to 
the  inmate;  whereas  the  gift  of  mon^  alone, 
to  even  the  most  deserving  of  county  bounty, 
might  prov0  of  little  actual  benefit  to  the  ob- 
ject, because  of  Inadequate  shelter  or  Insnf- 
flcioit  food  secured  by  private  contract  or 
arraugemrat;  or,  perhaps,  importunl^  might 
atract  from  the  Intended  benefldary'a  hand 
much,  if  not  all,  of  the  public  bounty. 

The  judgment  Is  affirmed. 

Affirmed.  AU  the  Justices  concur,  save 
DOWDELU  a  X,  not  sitting. 


BAKBT  et  sL  v.  STEPHENS  «t  al. 

{Supreme  Conrt  of  Alabama.   Jan.  10,  1912.) 

1.  Evidence   (|  83*)— Pbesumptions  —  Oppt- 
ciAi.  Acts — School  Lands— Salb—Cbbtifi- 

CATE  or  PUBCBASB. 

Under  Code  1852,  {  038,  which  regatred 
truitees  of  school  lands  to  Issae  certificates  to 
purchasers,  it  must  be  presumed,  in  the  absence 


of  a  contrary  bliowing,  and  especially  after  a 
lapse  of  more  than  50  years,  that  a  certificate 
for  particular  land  wib  iesued  as  required  by 
that  sectioD,  since  the  law  presumes  that  public 
officers  do  their  duty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  106;  Dec.  Dig.  »83.«] 
2.  QuiETiNo  Title  (|  23*>— Who  uax  Scs— 

POBSESBIOIT. 

A  statutory  bill  to  quiet  title,  can  be  main- 
tained only  by  one  In  posseeaion  of  the  land, 
actual  or  constructive,  and,  independent  of  the 
statute,  can  be  maintained  only  by  one  out  of 
poaaession  who  has  an  equitable  title  not  avail- 
able at  law. 

[Ed.  Note.— For  other  casea,  see  Quieting 
Title,  Cent.  Dig.  |§  55.  56;  Dec.  Dig.  f  28.*] 

S.  QuiBntto  TrcLE  (i  23*)  —  Possession  — 

Beuidt  at  Law. 

A  bill  does  not  lie  to  quiet  title  against  a 
deed  claimed  to  be  a  forgery.  If  complainants 
are  ont  of  possession,  since  they  have  an  ad- 
equate remedy  at  law  In  ejectment. 

[Ed.  Note.- For  other  casea,  see  Quiettog 
Title,  Cent.  Dig.  H  55,  50;  Dec  Dig.  |2S.»] 

4.  Injunction  (J  US*)- Bn-i^urarciENCT. 

Under  Code  1907,  1  1804,  which  provides 
for  a  board  of  compromiae  as  to  school  lands, 
a  bill  is  iosufilcient  as  one  to  enjoin  the  board 
from  issuing  a  patent  to  complainants'  rival 
claimant  if  it  does  not  show  that  the  board  will 
order  such  issuance,  though  it  alleges  that  ac- 
tion by  the  board  was  inToked  by  complainants, 
and  that  the  board  Is  holding  np  the  matter  on 
a  protest  of  their  claimant  ana  his  claim  that 
the  patent  should  Issue  to  faim. 

[Ed.  Note. — For  other  cases,  see  Injunctloa, 
Cent.  Dig.  \%  222-242;  Dec.  Dig.  |  ^8.*J 

Appeal  from  Chancery  Court,  Mcmtgomory 
County;  L.  D.  Gardner,  Chancellor. 

Bill  by  Einuon  Barry  and  others  against 
James  M.  Stephens  and  others  to  quiet  title 
of  land  and  remove  cloud  from  title.  Decree 
for  respondents,  and  complainants  appeal. 
Affirmed. 

It  seems  from  the  avmnents  of  the  bill 
that  la  the  year  1856  tjae  township  trustees 

of  township  8,  range  24,  In  Barbour  county, 
Aia.,  sold  certain  school  lands  In  all  respects 
conformable  to  law,  and  that  John  R.  Barry 
became  the  purchaser  therefor,  and  was  put 
in  possession  thereof,  upon  the  execution  by 
him  of  the  four  purchase-money  notes  with 
sureties:  that  Barry  paid  the  first  note,  but 
failed  to  pay  the  other  two,  whereupon  anit 
was  entered  and  Judgment  recovered,  and 
the  judgment  paid  under  execution,  but  that 
the  last  note  has  not  been  paid;  that  in 
1874  Barry  died,  and  left  surviving  him  a 
widow,  who  has  since  died,*  and  five  children, 
all  of  whom  are  living,  except  Mahaley 
Brock,  who  has  died  since  Barry,  leaving  six 
children.  It  is  alleged  that  Nathan  Mtn- 
chew,  one  of  the  sureties,  paid  the  Judgment 
on  the  second  and  third  purchase-money 
notes,  and  that  be  has  since  died,  and  that 
Mrs.  Daniels,  a  daughter  and  the  only  heir 
of  said  Mlncbew,  claims  whatever  equity  ber 
father  had  on  account  of  having  paid  said 
note.  The  bill  sets  up  an  agreement  be- 
tween them  and  Mrs.  Daniels  as  to  an  equl- 
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table  dtvl^n.  It  la  then  averred  that  about 
four  years  ago  complainant  Bought  by  pe- 
tition to  hare  a  patent  Issued  to  them  for 
thla  land,  which  petition  was  addressed  to 
tile  proper  state  offldala,  but  before  the 
hearing  of  the  petition  one  James  M.  Steph- 
ens began  the  contest,  which  Is  now  pending 
before  the  board:  the  said  Stephens  Insist- 
ing that  he  Is  entitled  to  the  patent,  be- 
cause said  Barry  conveyed  the  lands  to  one 
Blackmon,  and  the  said  Blackmon  conveyed 
to  Stephens,  and  put  him  in  possession  of 
the  land,  and  that  he  has  held  possession  of 
it  since.  These  deeds  are  made  exhibits 
to  the  bUL  It  is  averred  that  Barry  died 
about  1875,  and  that  the  deed  puriwrtlng  to 
have  been  made  to  Blackmon  by  him  in 
March,  1800,  is  a  forgery  and  utterly  void. 
It  Is  further  alleged  that  they  have  offered 
to  pay  the  balance  of  the  pun^se  money, 
and  they  submit  themselves  to  the  Jurisdic- 
tion of  the  court  The  prayer  la  for  a  can- 
cellation of  the  deed  from  Barry  to  Black- 
mon, for  on  injunction  against  Stephens  to 
further  contest  their  right,  for  a  permanent 
Injunction  against  the  board,  preventing 
them  from  issuing  a  patent  to  Stephens, 
and  for  a  cancellation  of  a  dead  as  quieting 
tltie. 

H.'  L.  Martin,  for  appellants,  a  S.  Mc- 
Dowell, Jr.,  and  Peach  ft  Thomaa,  for  ap- 
pallees. 

ANDBBSON.  J.  [1]  The  blU  avers  a  pur- 
chase of  the  land  Involved  by  complainants* 
ancestor,  John  R.  Barry,  in  the  year  1856; 
that  it  vres  school  land,  and  sold  by  the 
trosteee  under  the  statute,  and  that  he  ex- 
ecuted tbe  purchase-money  notes  with  such 
sureties  as  required  by  law,  and  which  said 
notes  were  accepted  by  the  township  trus- 
tees. Section  638  of  the  Code  of  18C2,  pro- 
vides: "The  trustees,  In  the  execution  of 
the  notes,  must  give  to  the  purchaser  a  cer- 
tificate of  purchase,  showing  the  quantity  of 
land  in  acres,  describing  the  lots  purchased, 
and  specifying  the  amount  of  the  purchase 
money."  The  law  preaiuoes  that  public  of- 
ficers discharg*  their  duty,  nothing  to  the 
contrary  appearing;  and  it  must  therefore 
be  presumed  that  the  trustees  Issued  the  cer- 
tificate of  purchase  upon  the  acceptance  by 
them  of  the  notes,  and  this  presumption  is 
strengthened  by  the  lapse  of  over  60  years 
since  the  transaction.  Section  638  of  the 
Code  of  1862  declares  the  effect  of  the  eer- 
tifkiate  to  be  a  conditional  fee  title  to  tbe 
land,  perfect  against  all  the  world,  exc^t 
the  stat^  and  subject  only  to  revert  to  the 
state  upon  the  happening  of  the  contlngra- 
cles  enumerated  In  the  statute.  It  has  been 
held  by  this  court  that  such  a  certificate 
gives  the  owner  thereof  the  right  to  maintain 
ejectmoit  for  the  land  therein  described. 
Watson  V.  Prestwood,  79  Ala.  416. 

[t]  A  bill  to  quiet  title  under  the  sUtute 
can  only  be  maintained  by  one  In  possession 
of  the  land,  actual  or  constructive.  •  Inde- 


padait  of  the  statute,  it  can  only  be  mahi- 
talned  by  one  out  of  possession  who  has 
only  an  equitable  title  not  available  at  law. 

[8, 4]  The  bill  avws  tbat  the  complainants 
are  the  legal  owners  of  tbe  land,  as  the  deed 
held  by  St^hens  from  their  father  Is  charg- 
ed to  be  a  forgery,  and  therefore  a  nullity. 
If  this  be  true,  they,  and  not  Stephens,  have 
the  legal  title,  and  there  is  nothing  in  the 
bill  to  negative  a  plain  and  adequate  remedy 
at  law.  If  the  Stephens  deed  is  a  forgery 
as  charged,  this  fact  can  be  shown  In  a 
court  of  law,  and  the  complainants  wonld  be 
^titled  to  recover  the  land  in  an  action 
of  ejectmwit  If  the  complainants  are  out 
of  possession  and  have  the  legal  title  as  they 
assert,  and  which  they  can  assert  in  a  conrt 
of  law,  equity  cannot  be  resorted  to  as  a  sub- 
stitute. Hardeman  v.  Donaghey,  64  South. 
172;  Davis  v.  Bingham.  Ill  Ala.  282,  18 
South.  600;  Morgan  v.  Lehman  Durr  ft  Co., 
92  AU.  440,  9  South.  314;  Echols  t.  Hub- 
bard, 90  Ala.  808,  7  South.  817.  Indeed, 
counsd  for  appellants  In  bis  brief  does  not 
seriously  Insist  that  the  bill  has  equity  sole- 
ly as  a  bill  to  remove  the  deed  of  Stephras 
as  a  doud  upon  title,  but  insists  that  tbe 
bill  has  eqnl^,  lnd^)CTdent  of  this  phase 
of  the  case,  and  that  if  this  be  true  the 
chancery  court  wonld  then  have  jurisdiction 
to  determine  and  settle  all  rights  and  con- 
troversies relating  to  the  land.  This  could 
no  doubt  be  done;  but  we  are  not  prepared 
to  agree  that  the  bUl  contains  equity  In  any 
aspect  of  tbe  case.  Section  1804  of  tbe  Code 
of  1907,  provides  fdr  a  board  of  compromise 
as  to  school  lands,  and  it.may  be  very  qnes- 
tionable  if  said  board  can  be  enjoined  from 
acting  or  compelled  to  act  In  matters  involv- 
ing a  discretion  given  then)  by  the  statuta 
26  Gyc.  284S.  After  the  board  ordered  the 
issuance  of  the  patent  by  the  Secretary  of 
State,  it  might  be  that  the  real  owner  of  tbe 
land  could  prevent  the  issuance  of  same, 
though  this  may  be  a  question  of  very  seri- 
ous doubt,  as  the  issuance  of  a  patent  by  the 
state  to  one,  other  than  the  purchaser  or 
those  holding  rightfully  under  him,  wonld 
not  divest  the  title  acquired  by  the  certifi- 
cate, unless,  of  course,  the  land  had  previous- 
ly reverted  to  the  state  under  the  terms  of 
the  statute.  Watson  v.  Prestwood,  supra. 
Moreover,  it  Is  not  every  imaginary  griev- 
ance or  wrong  that  authorizes  an  injunction, 
and  there  Is  nothing  in  the  present  bill  to 
Indicate  that  tbe  board  wlU  OTder  the  patent 
issued  to  Stephens. 

The.  bill  avers  that  action  by  the  board 
was  invoked  at  the  Instance  of  complainants, 
and  that  the  board  is  holding  up  the  matter, 
owing  to  a  protest  of  Stephens  and  the  in- 
sistence by  him  that  said  patent  should  be 
issued  to  him  (the  said  Stephens);  but  It  is 
nowhere  charged  that  the  board  has  or  will 
order  the  patent  Issued  to  Stepheais,  instead 
of  complainants.  It  may  be  that  the  board 
is  properly  waiting  for  the  rival  Claimants 
undw  tbe  puz^iaaer,  Jolu  B.  Baxry,  tbs 

Digitized  by  Google 


Ala) 


SAVAGE  T.  STATE 


460 


common  mnrce  of  title,  to  setQe  the  forger; 
Tel  non  of  the  Bald  deed  in  a  court  of  law, 
before  determining  who  Is  entitled  to  the 
patent.  In  the  meantime,  there  can  be  no 
iimocent  purchaser  from  Stephens  under  the 
void  deed,  as  distinguished  from  a  voidable 
one,  and  especially  dorii^  the  Us  pendens; 
80  the  complainants  have  not  made  out  a  case 
for  eqnitable  relief.  The  bill  avers  that  the 
board  is  wllUng  to  issue  the  patent  to  com* 
plainants  but  for  the  contest  of  Stephens; 
so  if  the  Stephens  deed  is  a  forgery,  the  com- 
plainants, being  out  of  possession,  should 
bring  an  action  of  ejectment  and  hare  it  so 
de<^red ;  and  there  is  nothing  in  the  bill  to 
show  that  the  forgery  cannot  be  shown  as 
well  In  an  action  at  law  as  In  equity,  and 
which  would  be  rather  a  violent  averment, 
If  It  existed,  as  the  same  rules  of  evidence 
exist  In  law  as  In  equity,  as  to  the 

taking  of  testimony.  The  decree  of  the  clian- 
cery  court  is  affirmed. 

Affirmed.  All  the  Justices  concnr,  except 
DOW  DELL,  a  J.,  not  Bitthag. 


SATAGB  V.  STATE. 
(Supreme  Court  ot  Alabama.   Jan.  18,  1912.) 

1.  JUKT  (S  116*)— MOTIOIV  TO  QlTASH  VElflUfr- 
SBRVXCB  on  AOOtJSBE^NSCXSSITT. 

A  motion  to  quash  a  venire,  btcauae  not 
verved  fortitwlth  on  accused,  indicted  for  a  cap- 
ital offense,  as  regnlred  by  Juir  Law  (Acts  Sp. 
Seu.  190G.  p.  819)  |  82,  AeU  to  have  been 
properly  denied,  because  not  within  the  excep- 
tion In  section  29,  declaring  tikat  no  obJectioD 
may  be  taken  to  any  venire,  except  for  fraud 
in  drawing  and  summoning  Um  jurors.  (Af- 
firmed by  divided  court) 

{Ed.  Note— For  other  cases,  see  Jurr,  Cent. 
Dig.  i  543 ;  I>ec  Dig.  |  116.*J 

2.  Just  (1  116*)— Quashino  I^hiKB— Mxb* 

TAKX8  llf  NAUXS  or  JUBOBS. 

Under  Jury  Law  (Acts  Sp.  Sees.  1908,  p. 
819)  I  32.  proTiding  tti&t  any  mistake  in  the 
name  of  any  juror  drawn  or  summoned  is  not  a 
groond  to  quash  the  venire,  a  Venire  contain- 
ing the  name  "WUUam  S.  Morgan"  may  not  be 

Saahed  because  "Seaborn  mison  Moncan,"  was 
e  person  summoned  and  appearing  for  serv 
ice. 

[Eld.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  648;  I>ec.  Dig.  |  116.*] 

8.  Wrnnasn  (|  288*)— OBOss-BxAioiTATioif 
—aaon. 

Where  a  witness  for  accused  testified  on 
his  direct  examination  that  he  was  the  father 
of  acGoaed,  a  question,  on  crosa-exaniination,  as 
to  whether  he  and  accused's  mother  ever  mar- 
ried was  proper,  as  reflecting  on  the  trnlli  of 
the  statement  of  the  father. 

[Gd.  Note.— For  other  cases,  see  Witnesses, 
GenL  Dig.  H  981-848;  Dec  Dig.  f  268.*] 

4.  CnnaiiAi,  XjAW  (|  782*)— iNamnonoirs— 
Dbobxi  of  pBoor. 

An  Instmctlon  that  the  jury  must  have  not 
only  justifying  reasons  for  a  conclusion  of  guilt, 
but  such  conclusion  must  press  itself  on  the 
ndiids  of  the  Jury  with  sneh  force  that  they 
are  imable  to  md  In  the  e^dence  say  reason 
for  a  contrary  conclusion.  Is  properly  refused, 
since  a  justified  conclusion  of  guilt  may  be  at- 
tsined,  though  a  part  of  the  evidence,  consider- 


ed without  reference  to  otilier  evidenos,  nay 
show  a  reason  opposed  to  that  of  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dee.  Dig.  |  782.*] 

6.  HOUICIDB  (I  300*)— INSTBUOTZONB— lONOB- 

isa  lasuKs. 

An  instructloD  that,  If  accused  was  the 
aggressor  and  the  sole  cause  of  the  difSculty 
in  which  decedent  was  killed,  but  If  he  retreat- 
ed, and  was  thereby  placed  apparently  in  such 
position  that  he  could  not  escape  without  en- 
dangering hia  life  or  suffering  serious  bodily 
barm,  he  could  kill  decedent  was  properlv  re- 
fused, because  pretermittlDg  the  essential  ele- 
ment of  good  faith  in  the  withdrawal  from  the 
difficulty. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent.  Dig.  H  614-682;  Dec.  Dig.  |  800.*] 

6.  CsiunrAL  Law  (|  807*)-— iNSTBucmoNS— 

ASeUUBNTATIVB  IlfSTBUOTIONS. 

An  instruction  that  flight,  though  a  circum- 
Btance  to  be  considered,  is  inconclusive,  and  it 
may  not  be  evidence  of  guilt  where  there  was 
any  other  reason  for  the  flight  than  the  sense 
of  gnllt,  was  properiy  refused,  because  argu- 
mentative. 

[Ed.  Note.^For  other  eases,  sea  Oriminal 
Law,  Cent  Dig.  H  1806,  1860^  1960;  De&  Dig. 
|807.*] 

7.  Cbiuinal  Law  (|  829*)— Betubai.  or  Iif- 

BTBDCnONB  COVXKKD  BT  THX  CHABOB  OiVBH. 

It  is  not  error  to  refuse  a  requested  charge 
eovered  in  substance  by  the  charge  given. 

[EA,  Note.— For  other  cases,  sw  Criminal 
LaiirOettt  Dig.  |  2011;  Dec.  DlgTI  829.*] 

8.  CBunfAi.  Law  (|  811*)— iKSTBucnoNs— 

BlCFHASmHQ  BVIDBNOE. 

Ad  Instruction  that,  if  accused  left  the 
state  under  the  advice  of  a  friend,  in  whom  he 
had  confidence,  flight  of  accused  was  not  evi- 
dence of  guilt  was  properly  retosed,  becaoae 
singUng  out  a  particular  feature  of  Uie  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1787,  1969-1972;  Dec.  Dig. 
I  811.*] 

Appeal  from  Circuit  Court,  Wilcox  Coun- 
ty; B.  M.  Miller,  Judge. 

Frank  Savage  was  convicted  of  murder, 
and  he  aroeals.  Afflnned. 

The  following  charges  were  refused  to  the 
defendant:  (8)  "The  court  charges  the  jury 
that  th^  must  have  not  only  justifying  rea- 
sons for  a  conclusion  of  guilt— not  only  most 
they  be  able  to  say  ui>on  reason  that  the  de- 
fendant is  gnilty— hut  this  oondnsion  must 
press  Itself  upon  the  minds  of  the  jnry  with 
such  convincing  clearness  and  force  that 
they  are  nnable  to  find  in  the  whole  evi- 
dence any  reason  for  a  contrary  conclusion." 
(19)  "The  court  chei^es  the  jury  that  if  the 
defendant  was  the  aggressor,  and  the  sole 
cause  of  the  dUQcnlty  in  whldi  the  deceased 
was  killed,  yet  if  you  believe  from  the  evi- 
dence that  he  retreated,  or  attempted  to  re- 
treat, and  was  thereby  placed  apparently  in 
such  position  as  that  he  could  not  escape 
therefrom  without  endangering  his  life  or 
suffering  serious  bodily  harm,  he  had  the 
right  to  use  such  force  to  rep^  this  danger, 
OT&x  though  be  had  to  kill  the  deceased  to 
do  so."    (27)  "Flight  of  a  defendant,  al- 
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thongb  a  circumstance  to  be  considered  by 
the  Jury  In  connection  with  all  the  other 
evidence.  Is  of  a  weak  and  Inconclnslve  char- 
acter. It  may  not  be  evidence  of  guilt  at 
all,  If  It  be  shown  that  there  was  any  other 
reason  for  the  flight  than  that  of  a  sense 
of  guilt  Slight  may  proceed  from  an  un- 
willingness to  stand  the  public  prosecution, 
or  from  fear  of  the  result,  from  an  Inabil- 
ity to  explain  ftilse  appearances,  or  from 
the  advice  of  friends  to  avoid  public  ex- 
citement ;  and  if  It  proceeded  from  any  one 
or  more  of  these  reasons,  then  flight  Ls  not 
evidence  of  guilt  at  all."  (29)  "If  you  be- 
lieve from  the  evidence  that  the  defendant 
left  the  state  under  the  advice  of  a  friend, 
In  whom  he  had  confidence,  that  it  would 
he  best  for  him,  then  the  flight  of  the  de- 
fendant may  not  be  evidence  of  his  guilt." 

J.  V.  Barbour  and  Godbold  &,  Van  De  Voort, 
for  appellant  R.  0.  Brlckell,  Atty.  Gen.,  and 
W.  L.  Martin,  Asst  Atty.  Gen.,  for  the  Stat& 

McGLELLAN.  J.  The  defendant  was  In- 
dicted for  a  capital  offense.  His  trial  was 
«et  for  Thursday,  November  10,  UIO.  The 
special  venire  tor  his  trial  waa  drawn  on 
Friday,  NoTember  4,  1910,  about  11  o'dock 
«.  m.,  and  a  cow  tbenot,  with  the  Indict- 
ment, was  ordered  to  be  'Yortbwlth''  aerved 
upon  the  defmdant  The  serrice  of  the 
<!Opy  of  the  Tenlre  and  of  the  Indictment 
was  bad  on  Tbnraday,  November  8,  1910, 
about  6  o'clock  p.  m. 

[11  The  defendant  moved,  In  the  ooart  lie- 
low,  to  quash  the  ventre,  upon  the  ground 
that  service  thereof  was  not  effected  "forth- 
with," aa  required  by  section  32  of  the  Jury 
law  of  1909  (Acts  Sp.  Seas.  1000,  p.  319). 
The  motion  was  properly  overruled.  In  sec- 
tion 20  of  the  Jury  law,  it  la  provided  that: 
**No  objection  can  be  taken  to  any  venire  of 
Jurors  except  for  fraud  In  drawing  and 
summoning  the  Jurois."  The  objection  stat- 
ed does  not  fiUl  within  the  »ceptlon  of  the 
quoted  provision  of  the  Jury  lav. 

[1]  It  la  also  provided,  in  section  32  of  the 
Jury  law,  that  "any  mistake  in  tbe  name  of 
any- Juror  drawn  or  summoned  Is  not  suffi- 
cient Eionnd  to  quash  the  venire  or  to  con- 
tinue the  canae."  Accordingly  there  was  no 
ground  for  quashal  of  the  vttilre,  arising 
from  the  fact  that  the  name  "WUllam  S. 
Morgan"  vras  on  the  venire  served  on  the 
defendant;  whereas,  "Seaborn  Wilson  Hor^ 
gan"  was  tbe  person  summoned  and  appear- 
ing for  service  on  tbe  trial  of  the  defendant 

[S]  There  was  no  error  In  the  allomnoe  of 
this  question,  propounded  by  tbe  solicitor  on 
cross-examination  of  defendant's  witness  Rat 
Savage,  "Were  yon  and  his  mother  ever 
married?"  On  his  examination  In  dilef, 
tbla  witness  had  testified  "that  he  was  the 
Cather  of  the  defoidant"  The  qoeetlon  com- 


plained of  related,  as  Is  obvious,  to  the  very 
matter,  viz.,  paternity,  which  the  defendant 
himself  had  Introduced  before  the  Jury. 
While  it  does  not  appear  that  tbe  state  could 
be  benefited  by  a  refutation  of  the  paternity 
which  tbe  witness  had  confessed  on  his  ex- 
amination in  chief,  yet  it  cannot  be  said  that 
such  want  of  benefit  deprived  the  state  of 
the  right  to  reflect  upon  the  truth  of  the 
former  statement  of  fatherhood  by  showiog 
that  the  witness  and  dtfendanfs  motber 
were  never  married. 

[4]  Charge  8  was  well  refused  to  defend- 
ant. It  might  be  termed  the  assertion  of  a 
mere  abstraction.  However,  one  of  Its  vices 
lies  in  the  fact  that  it  lnvelg:hs  against  a 
conclusion  of  guilt,  to  requisite  certainty,  if 
the  Jury  flnd  "In  the  whole  evidence  antf 
reason"  for  a  conclusion  opposed  to  that  of 
guilt.  An  entirely  Justified  conclusion  of 
guUt  may  be  attained,  notwithstanding  a 
part  of  the  evidence,  considered  without  ref- 
erence to  other  evidence,  may  show  a  reason 
opposed  to  that  of  guUt  We  also  think  this 
charge  was  argnmentativ& 

[E]  Charge  19,  refused  to  defendant  pre- 
termitted. In  hypothesis,  the  essential  ele- 
ment of  good  faith  in  his  withdrawal  from 
the  difficulty  In  which  he  was  the  aggressor 
(If  so).  Hughes*  Case,  U7  Ala.  25.  29,  23 
South.  6T7,  and  SttUwell's  Case,  107  Ala.  16, 
10  South.  322,  among  others.  If  good  faith, 
was  not  required  to  characterize  the  with- 
drawal of  the  assailant  ench  an  one  might 
avail  of  that  means  to  promote  his  own  ad- 
vantage to  effect  a  wrongful  purpose. 

The  affirmative  charges  26  and  26,  request- 
ed by  defendant  could  not  on  the  evidence, 
have  been  given. 

[8, 7J  There  waa  no  error  in  refusing 
charge  27,  requested  by  defendant  It  was 
argumentative.  Besides,  the  ben^t  of  the 
snbstauce  of  this  charge  was  accorded  the 
defendant  In  givoa  (for  him)  charge  28. 

[I]  Charge  20  singled  out  a  particular  fea- 
ture of  tbe  evidence  and  sought  to  empha- 
size it   This  alone  Justified  Its  refusaL 

No  error  appearing,  the  Judgment  la  af- 
firmed. 

Affirmed.  All  the  Justices,  save  DOW- 
DBLL,  a  J.,  not  Bltthig,  concur  In  tbe  af- 
firmance. 

SIMPSON  and  SOHEBYIIiliB,  33^  cOncor 
In  the  entire  opinion.  ANDERSON,  MAT- 
FIELD,  and  SATRB,  JJ.,  concur  in  all  of 
the  opinion,  except  that  to  whldi  the  fol- 
lowing of  tbelr  views  refers:  That  the  fail- 
ure to  serve  the  vmlre  "forthwith"  was  ep- 
n»  not  cored  tqr  section  29  vt  tbe  Jniy  law, 
but  that  it  was  error  vrtthoat  injury,  as  the 
record  shows  that  the  copy  of  the  venire 
was  served  at  least  two  days  befor*  the 
triaL 
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WAITS  T.  MONTGOHEBT  TBACnOS  CO. 
(Soprente  Coart  of  Alabama.    Jan.  18,  1912.) 

1.  NBGUGBNCK  <}  6*)— VlOULTION   OV  ObDI- 
KAN  ex. 

The  vlolatioQ  of  an  ordinance  is  n^llgence 
per  Be,  entitling  the  one  proximately  injured  as 
a  result  thereof  to  recover  damages. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Ont  Die.  I  8;  Dec  Dig.  {  6.*] 

2.  NTCUOCItd  (I  76*)— COKTBIBUTOBT  NEO- 
UOERCS— VlOZiATION  Or  ObDINANOK. 

The  violation  of  an  ordinance  bj  plain- 
tiS;  if  proximately  contributing  to  the  Injury, 
may  be  ctmtribntory  negligence,  provided  the 
orm nance  was  enacted  for  defendant's  benefit, 
and  not  merely  for  the  pnbUe  generally,  or  for 
a  class. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent  Dig.  »  104-107 ;  Dec  Dig.  |  76.*] 

3.  Strebt  Bailboadb  (|  89*)  —  Opkbation — 
InmBixs  BT  CoLusron  —  Oohtribhtobt 

NEOLIOCMCB— ViOUTION  OF  CteDINANCB. 

An  ordinance  requiring  vehicle  drivers  to 
keep  to  the  right  of  the'  center  of  the  street 
was  not  enacted  for  the  benefit  of  street  car 
companies,  thoagli  their  tracka  be  In  the  center 
of  the  street,  so  tbat  a  street  car  company, 
when  sued  for  damage  to  an  aQtomobtie  by 
striking  It,  could  not  ^lead  contributory  negli- 
gence By  the  owner  being  in  the  center  of  the 
street,  contraty  to  the  ordinance. 

[Bd.  Note.— For  other  cases,  see  Street  Bail- 
roads.  Gent  Dig.  H  210-216; ;  Dee.  Dig.  i 
99:*] 

4.  Stbeet  Railkoadi  (I  99*)  —  Opbbahok  — 

IkjUBIIB  BT  COXJJSXON  —  GORTBXBnrOBT 

Neglioence. 

The  driver  of  an  automobile  ahead  of  a 
street  car  was  not  gnllty  of  contribntory  neg- 
ligence In  failing  to  signal  the  motorman  to 
stop,  unless  he  knevr  the  car  was  approaching. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  IHg.  H  210-216;  Dec.  Dig.  |  99.*] 

5.  Stsect  Bajlboads  ({  113*)— Opbbation— 
ilfjubibb  bt  coujsion  —  acxiokb  — bvi- 

DBMCB. 

Where,  In  an  action  against  a  street  car 
company  for  injuries  by  striking  plaintiff's 
automobile,  the  evidence  showed  that  the  auto- 
moUle  was  running  astride  ^e  south  rail  of 
the  track,  which  was  12  feet  from  the  south 
cnrb.  while  the  north  rail  was  15  feet  from 
the  north  curb,  so  that  the  automobile  was  on 
the  right-hand  side  of  the  center  of  the  street, 
an  ordinance  reqalrlng  vehicle  drivexB  to  keep 
to  the  right  of  the  center  of  ^e  street  was  im- 
materisi  and  irrelevant 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  230 ;  Dec.  Dig.  g  118.*] 

Appeal  from  drctiit  Court,  Montgomery 
County;  W.  W.  Pearson,  Judge. 

Action  by  Edw.  B.  Watts  against  the  Mont- 
gomery Traction  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

The  acOon  was  for  damages  to  an  anto- 
nobUe,  cansed  by  tbe  automobile  being  struck 
Iv  a  car  and  demollslied;  the  automobile  at 
the  thne  being  run  ahead  of  tbe  car  and  In 
the  same  direction  as  the  car. 

PleB  8  la  as  followa:  "Defendant  says: 
That  the  accident  occurred  on  one  of  the 
streets  of  the  clt7  of  Montgomerr,  within 
tbe  limits  of  said  dty.  That  at  said  time. 


«Fiic  other 


and  for  a  long  time,  thive  had  been  an  ordl- 
nance  of  the  dty  of  Montgomery  In,  force 
and  effect,  name^,  section  1093  of  the  City 
Code  of  Montgomery,  reading  as  follows: 
'Sec  10^  Any  person  who  wUUnlly  falls  to 
keep  to  that  side  of  the  street  i^lch  Is  to 
the  right  of  the  driver  while  drirlng  any  to- 
hlcle  through  the  streets  •  •  •  most  on 
conviction  be  lined  not  less  than  $1.00  nor 
more  than  $100.00.'  That  on  the  day  and 
date  of  the  alleged  injuries  of  the  said  an- 
tomoblle  tbe  same  vas  being  driven  by  one 
Felder,  who  netfSgently  and  in  violation  of 
said  ordinance  failed  to  keep  to  that  part  of 
the  street  on  his  right,  but  drove  the  same 
along  the  middle  ot  said  street,  and  In  that 
part  of  the  same  where  dOCmdant's  tracks 
are  located,  so  that  defendant's  car  ooujd  not 
safely  pass  same  without  colliding  dwewltii, 
and  tbe  negligence  of  said  driver  of  said  au- 
tomobile and  violation  of  said  ordinance,  to 
keep  to  the  right  of  the  street,  contributed 
proximate  to  the  injuries  comiAalned  of  in 
the  complaint" 

The  flfth  ground  ot  demurrer  was  tbat  the 
ordinance  referred  to  was  not  passed,  ac- 
cording to  the  averments  of  said  plea,  for 
tbe  benefit  of  the  defendant,  or  its  em< 
plvyiB  engafsd  In  ttie  business  of  tbe  de- 
fendant 

J.  T.  Letcher,  for  appellant  Ray  Rnsbton 
and  W.  M.  Williams,  for  appeUee. 

ANDERSON,  J.  [1]  The  dedslons  as  to 
tbe  legal  efEect  of  Tlolatlng  a  statute  or  ordi- 
nance are  not  harmonious.  In  some  cases  it 
is  held  that  such  violation  Is  not  ne^lgence 
per  se,  but  that  It  is  competent  evidence  of 
n^lllgence.  and  may  be  sufllcient  to  justify  a 
Jury  in  finding  negligence  In  fact  29  Gyc. 
437,  and  cases  cited  in  note.  However,  It  is 
setUed  in  Alabama,  and  we  think  it  is  tbe 
w^ght  of  authority,  that  a  violation  of  a 
statute  or  an  ordinance  Is  negligence  per  se, 
and  a  person  proximately  Injured  thereby 
may  recover  for  audi  Injuries  against  tbe 
violator  of  the  lav.  Kansas  City  R.  R.  v. 
Flippo,  188  Ala.  487,  85  South.  467;  SIoss- 
Sheffleld  Co.  v.  Sharp,  166  Ala.  280,  47  South. 
279:  Wise  V.  Morgan,  101  Tenn.  273,  48  S. 
W.  971.  44  L.  K  A.  648;  Parker  v.  Barnard, 
136  Mass.  116,  46  Am.  Rep.  400;  Newcomb 
V.  Boston  Prot  Dpmt,  146  Mass.  696,  16  M. 
£.  666,  4  Am.  St  Bep.  864;  Tene  Haute  R. 
R.  V.  Williams,  172  lU.  879,  60  N.  B.  116,  64 
Am.  St  Bep.  44;  Rosse  v.  St  Paul  B.  R.,  68 
Minn.  216,  71  N.  W.  20,  87  B.  A.  691.  61 
Am.  St  Bap,  472. 

[2]  We  are  not  dted  to  and  bave  found  no 
Alabama  case  when  tbe  violation  of  a  stat- 
ute or  ordinance  by  the  injured  party  was 
pleaded  by  the  defendant  1^  way  of  contrib- 
utory negligence;  yet  we  see  no  reastm  why 
such  a  violation,  if  proximatrty  causing  the 
injury  complained  of,  cannot  be  set  up  as  a 
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deftnse  to  tbe  ^ple  segllgenee  cbarged  In 
tbe  complaint.  Such  a  defenso  bas  been 
approved,  and  we  tldnk  properly  so,  In  the 
cases  ot  Bnw<diart  t.  Tnttle,  5d  Conn.  1,  21 
Atl.  925,  U  I..  B.  A.  88;  Wdler  r.  Chicago 
B.  B.,  120  Ha  686.  23  S.  W.  1061.  The  stat- 
ute or  ordinance  violated,  however,  must 
have  been  enacted  for  the  benefit  of  the  par- 
ty wbo  seeks  to  Invoke  Its  violation  as  dis- 
tinguished from  the  public  generally  or  a 
class  to  whom  the  ordinance  necessarily  ap- 
pUea.  29  Oyc  488;  L.  A  N.  B.  R.  Co.  v.  Mor- 
phree.  129  Ala.  432,  29  Soath.  592;  Cen.  of 
Ga.  Rwy.  t.  Stnrgls,  1^  Ala.  673,  43  South. 
06. 

[3]  A  municipality  would  no  doubt  have 
the  r^ht,  under  its  police  power,  to  regulate 
the  travel  upon  Its  streets  so  as  to  prevent 
congestion  and  collision,  and  could  thereby 
protect  all  persons  using  the  streets,  includ- 
ing street  cars ;  but  it  Is  manifest  that  the 
ordinance  In  ijuestlon  was  not  intended  for 
the  protection  of  street  railways,  as  the 
wording  and  meaning  of  same  does  not  ex- 
clude vehicles  from  their  tracks.  The  ordi- 
nance does  not  require  the  drivers  of  vehi- 
clee  to  keep  off  of  the  street  railway  tracks, 
but  only  requires  them  to  keep  on  the  side 
of  the  street  to  the  right;  that  la,  they  most 
remain  to  the  right  of  the  center  of  the 
street  If  they  do  this,  they  do  not  violate 
the  ordinance,  notwithstanding  they  may  be 
upon  the  track  of  a  street  car  line.  It  may 
be  that  most  of  the  street  car  tracks  are  laid 
in  the  center  of  the  street,  and  an  ordinance 
requiring  vehicles  to  stay  to  the  right  of 
the  track,  if  there  la  space  enough  for  them 
to  do  so,  would  no  doubt  be  a  reasonable  one ; 
but  such  Is  not  the  present  ordinance,  as  it 
only  requires  the  vehicle  to  be  to  the  right 
of  the  center  of  the  track.  Again,  there  nuy 
be  street  car  tradu  laid  within  either  side 
of  the  streets,  and,  if  a  driver  kept  to  the 
right  of  the  center  of  the  street,  he  would 
not  violate  the  ordinance,  although  he  may 
drive  upon  or  along  the  street  car  track.  It 
is  plain  that  the  ordinance  In  question  was 
not  Intended  to  keep  vehicles  off  of  street 
car  tracks  or  for  the  protection  ot  street 
car  companies. 

Plea  8,  If  not  otherwise  faulty,  was  sub- 
ject to  grounds  6,  11,  and  12  of  the  plain- 
tiff's demurrer,  and  the  trial  court  erred  In 
not  sustaining  same. 

[41  The  negligent  failure  of  the  plaintUTs 
agent,  Felder,  to  hollo,  warn,  or  signal  the 
defendant's  motormao  Is  a  mere  conclusion. 
There  is  nothing  in  tbe  plea  to  Indicate  that 
Felder  knew  of  tbe  approach  of  the  car,  and 
he  cannot  be  said  to  be  guilty  of  negligence 
for  falling  to  give  a  signal  to  stop  the  car 
unless  be  knew  It  was  approaching. 

[6]  Aside  from  the  Infirmity  of  the  el^th 
plea,  the  trial  court  erred  in  admitting  the 
ordinance  in  evidence,  over  the  objectlofi  of 
the  plalntiir,  as  It  was  immaterial  and  Irrel- 


evant The  undisputed  evidence  shows  that 
the  auto  was  on  the  right-hand  side  of  the 
street  The  automobile  was  astride  the  sooth 
rail  of  the  track,  and  which  said  south  rail 
was  12  feet  from  the  south  curb.  The  north 
rail  was  16  feet  from  the  north.curb,  and  waa 
thertfore  in  the  center  of  the  street  and  the 
auto  was  to  the  right  of  said  north  rail  and 
was  upon  the  right-hand  aide  of  the  street 
See  testimony  of  Berry,  page  16  of  the  record. 

The  judgment  of  the  circuit  court  l>  z«- 
versed,  and  the  cause  is  remanded. 

Beversed  and  remanded.  All  the  Justices 
concur,  exowt  DOWDSLL,  a     not  sitting. 


OOOPSB  et  aL  T.  PABKBB. 
(Supreme  Ooort  of  Alabama.   Jan.  18,  1912.) 

1.  MoBToi-aBa  (%  459*)  —  Fobklobuks  — 
Plea  dino— Vabiahcx. 

Where  the  mortgage  recited  an  existing  in- 
debtedness due  tbe  mortgagee  'for  money  ad* 
vanced  for  which  the  note  was  given,  there  was 
QO  variance  because  tbe  compudnt  In  a  tbre- 
dosure  suit  alleged  that  the  mortgage  was  giv- 
en to  secure  an  existing  debt  doe  the  mort- 
gagee, while  the  proof  waa  that  it  was  given  to 
indemnify  the  mortgagee  for  loas  Msnltuig  from 
signing  a  note  as  security  for  oae  of  the  mort- 
gagors. 

[Bd.  Note.— For  otber  eases,  see  Uortgag«s, 
Gent  Dig.  H  184S-1347;  Dee.  Dig.  |  4^} 

2.  Pbincipal  and  Suavrr  (|  183*)— Pehtox- 

pal's  lilABILITr— PaTICSKT  OV  l^T  — NB- 
0K8BITT. 

A  surety  or  gnarantor  cannot  recover  from 
the  prindiMil  nntil  he  bas  paid  the  debt 
guaranteed,  in  absence  of  a  contrary  stipula- 
tion in  the  surety  contract;  but  the  parties 
may  agree  that  the  surety  may  proceed  against 
the  pnndpal  or  against  Independent  security 
^ven  by  him  at  any  time  irrespective  of  the 
surety's  payment  of  tbe  principal  debt 

lB)d.  Note.— For  otber  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  689-644;  Dee.  Dig. 
1 183.*] 

8.  MOBTOAQBS   (i  681*)  —  FOaXOUMSUBK  —  AT- 
TOBRBT'S  I^OB— FoaBOLOSUBB  IN  CHAHCBBT. 
A  provision  of  a  mortgage  containing  a 

Kwer  of  sale,  tbat  the  proceeds  of  a  sale  wall 
applied  to  the  expenses  of  tbe  sale,  and  to 
the  secured  note,  "together  with  reasonaUe  at- 
torney's fee  for  foreclosing  this  mortgage,"  did 
not  authorize  an  attorney's  fee  upon  foredosnre 
by  a  suit  in  chancery  but  only  by  sale  under 
the  power. 

[Ed.  Note.^For  other  cases,  see  MxatgaM, 
Cent  Dig.  II  2U^,  im^^m;  Dee. 
581.*] 

Appeal  from  Ohancevy  Oour^  Oooml  Ooun- 
ty;  W.  W.  Whlteaid^  Chancellor. 

Bill  by  Jamea  M.  Parker  against  B.  M. 
Coopw  and  otbera.  From  a  decree  toe  coat- 
plalnant,  defradants  appeaL  Ifodlfled  and 
affirmed. 

The  consideration  dauae  of  the  mortgage 
Is  as  follows:  "And  we,  or  either  of  us, 
agree  to  pay  to  the  said  James  H.  Pa^er, 
for  any  and  all  advances,  in  addition  to  the 
above  amount  of  mon^,  tbe  said  James  M. 
Parker  may  make  to  us  during  the  year  1907. 
And  we  hereby  certify  that  aald  anm  of  mon- 
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ey  has  bem  obtained  by  ns,  and  tuch  con- 
tract for  fature  advances  bas  been  made  by 
us,  bona  fide  tor  the  purpose  of  makli^  a 
crop  during  tbe  year  1907,  and  tbat  wltbont 
such  adrancee  and  sncb  contract  for  future 
advances,  It  would  not  be  In  our  [wwer  to 
procure  tbe  necessary  teams,  provisions,  and 
farming  implements  with  which  to  make  a 
crop  during  the  year  1007.  And  as  far  as 
this  debt  la  concerned,  and  In  conalderation 
thereof,  we  jointly  and  severally  expreealy 
waive  piere  follows  waiver  of  exemption]." 
The  clause  relating  to  foreclosure  is  In  part 
as  follows:  "But,  should  said  sum  and  said 
additional  fature  advances  not  be  paid 
when  due,  the  said  James  M.  Parker,  his 
heirs,  r^resentatlvea,  or  assigns,  shall  have 
tbe  right  to  take  possession  of  said  proper- 
ty h«eln  conv^ed,  and  he  is  hereby  au- 
thorized to  sell  tbe  same,  both  real  and  p«v 
sonal.  at  auction  before  the  courthouse  door 
of  EUmore  county,  Alabama,  to  tbe  highest 
bidder  for  cash,  by  giving  ten  days'  notice 
in  writing  of  the  time,  place,  and  terms  of 
sale  of  same,  by  posting  one  of  said  writ- 
ten notices  at  the  courthouse  door  and  three 
other  public  places  in  Elmore  county.  [Here 
follows  authority  to  bid  and  to  buy  by  the 
said  Parker  at  such  sale,  together  with  au- 
thority to  invest  the  purchaser  or  purchasers 
with  the  complete  title.]  And  the  proceeds 
of  such  Bale  to  said  Parker,  his  heirs  or 
assigns,  shall  apply  to  the  expenses  of  the 
same,  and  to  the  payment  of  said  aum  of 
$330.  and  to  the  payment  of  such  additional 
«um  of  money  as  the  said  James  M.  Parker 
may  have  advanced  to  as,  or  either  of  us, 
during  the  year  1907,  with  the  Interest  there- 
on, tf^ether  with  reasonable  attorney's  fees 
for  foreclosing  this  mortgage,  and  the  bal- 
ance, if  any,  diaU  be  paid  to  onr  hefrs  or 
assigns." 

George  A.  Sorrell,  fbr  appellants.  Felix 
L.  Smith,  for  appellee. 

SOHEBVILLE,  J.  This  appeal  la  from 
a  final  decree  of  the  chancy  court  for  the 
foreclosure  of  a  mortgage  on  land  executed 
by  appellants  to  appellee. 

Error  Is  imputed  to  the  decree  in  three 
[lartlculars:  (1)  Because  of  a  variance  be- 
tween the  auctions  of  the  bill  and  tbe 
proof;  the  bill  alleging  that  the  securlt? 
was  given  for  a  then  existing  debt  due  from 
the  mortgagors  to  the  mortgagee,  when  in 
fact  It  was  given  to  indemnify  the  mortgagee 
aj^lnst  any  loss  that  he  might  sustain  by 
reason  of  his  signing  a  note  as  security  for 
B.  M.  Cooper,  one  of  the  mortgagors.  (2) 
Because,  when  the  bill  to  foreclose  was  filed 
by  the  mortgagee,  he  had  not  then  paid  the 
security  debt,  had  suffered  no  loss,  and  was 
not  oitttled  to  enftoroe  the  security.  (8)  Be- 
cause there  was  no  stipulation  In  the  mort- 
gage anthorlEing  tbe  allowance  of  an  attor- 
ney's fee  for  foreclosing  the  mortgage  by  bill 
to  chancery ;  a  fee  of  $50  being  allovred  by 
Ihe  chancellor  In  that  behalf. 


[1]  1.  The  mortgage  xiontract;  wMeh  Is 
made  an  exhibit  to  the  bill  of  complaint,  re-  . 
dtea  an  tod^tedness  of  $330  due  from  the 
mortgagors  to  the  mortgagee  for  money  ad- 
vanced by  him  to  them  to  make  a  crop,  for 
which  the  note  was  given.  The  bill  of  com- 
plaint declares  upon  the  mortgage  and  note- 
according  to  their  prima  facie  import  and 
effect,  and  just  as  the  parties  themselves 
saw  fit  to  deliberately  frame  and  memorial- 
ize their  agreement  To  so  describe  tbe  con- 
tract Is  surely  In  accordance  with  the  rules 
of  good  pleading.  It  Is  true  that  the  consid- 
eration as  stated  evrai  In  a  wrlttoi  contract 
may,  as  between  the  parties,  be  inquired  In- 
to, a  different  consideration  may  be  showur 
and  the  contract  given  effect  accordingly. 
But  proof  of  a  different  consideration  wMcb- 
does  not  change  the  essential  rights  of  the 
parties,  nor  destroy  the  rlgbt  of  redress, 
cannot  be  treated  as  a  variance. 

[2]  2.  "A  surety  or  guarantor  cannot  re* 
cover  indemnity  from  the  principal,  or  in- 
demnitor, until  he  has  be«i  damnified;  iiv 
other  words,  until  he  has  paid  the  debt;  un- 
less there  is  a  clause  in  the  contract  of  in- 
demnity whltdi  varies  this  general  rule." 
Lane  v.  Westmoreland.  79  Ala.  374.  And. 
again  It  Is  aaid:  "The  rights  of  the  surety 
must  be  determined  by  the  terms  of  the  to- 
strument  which  creates  the  indemnity.  If 
the  mortgage  or  other  security  is  not  given 
to  secure  the  debt,  or  to  provide  a  fund  for 
its  payment,  but  merely  to  save  harmless 
from  a  contingent  liability  or  loss,  the  con- 
tingency must  happen,  or  the  loss  be  sus- 
tained, b^ore  a  rlgbt  arises  In  favor  of  the- 
credltor  to  the  Indemnity."  Daniel  v.  Hunt, 
77  Ala.  569.  It  is  to  be  noted  that  these 
statements  of  the  rule,  by  their  own  ex- 
press limitations,  apply  only  to  those  case* 
In  which  the  parties  have  not  stipulated  oth- 
erwise. It  la  competent  for  the  parties  to  so- 
frame  their  contract,  either  by  the  terms  of 
the  principal  contract,  or  by  a  separate  to- 
dep^dent  contract,  as  to  authorize  the  sure- 
ty to  proceed  against  bis  principal,  or  against 
tbe  independent  security  given  by  the  prin- 
cipal to  the  surety,  at  any  stated  time,  inde- 
pendently of  the  surety's  prior  payment  of 
the  principal  debt.  Such  we  conceive  to  be 
the  nature  and  purpose  of  the  present  mort- 
gage security.  Indeed,  as  between  these  par- 
ties, their  Idea  scans  to  be  to  treat  the  note 
due  to  the  bank  as  the  debt  solely  of  the 
surety,  which  he  was  to  pay  at  all  events, 
In  consideration  of  which  the  surety  accept- 
ed the  obligation  of  bis  principal  due  and 
payable  at  a  fixed  time.  But,  if  their  pur- 
pose did  not  go  so  far  as  this,  it  la  still  im- 
possible to  escape  the  conclusion  that  this  in- 
dependent security  was  Intended  to  provide- 
a  fund,  out  of  which,  after  a  stated  timer 
tbe  surety-mortgagee  could  satis^  the  prin- 
cipal debt  without  first  making  tbe  payment 
out  of  his  own  pocket 

The  prearat  case  cannot  be  distinguished 
from  the  case  of  Russell  v.  La  Roqu^  U  Ala, 
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352.  854.  where  It  was  eald:  "It  Is  fre- 
'  qnently  a  matter  of  great  doubt  and  dlfiScul- 
ty  what  the  tme  nature  of  an  Indemnity  Is ; 
but  the  circumstance  which  Influenced  our 
Judgment  previously,  and  which  has  confirmed 
it  on  subsequent  reflection,  is  the  fact  that  the 
note  executed  as  an  Indemnity  was  payable 
at  a  day  certain,  thus  establishing  very  sat- 
isfactorily that  the  right  of  the  surety  to  an 
action  on  the  note  was  not  to  depend  on  his 
being  compelled  to  pay  the  debt  of  his  prin- 
cipal, as  the  time  when  that  would  happen 
was  uncertain,  If  It  happened  at  all,  wlillst 
the  right  to  sue  at  a  particular  time  was 
ascertained  and  depended  qd  no  contin- 
gency." 

Hence,  conceding  that  the  complainant  had 
not  paid  the  principal  debt  at  the  time  be 
filed  this  hill,  he  may  nevertheless  proceed 
to  realize  on  the  Independent  security  given 
to  him.  In  such  a  case,  however,  it  seems 
clear  that  the  mortgagor-principal  would  have 
an  equity  to  have  the  fund  so  realized  ap- 
plied to  the  principal  debt.  If  he  still  re- 
mained liable  thereon. 

[9]  8.  The  mortgage  contains  the  usual 
power  of  sale,  and  provides  that,  upon  said 
sale  being  made,  the  proceeds  thereof  shall 
be  applied  to  the  expenses  of  the  sale,  and  to 
the  9330  note,  etc.,  "together  with  reason- 
able attom^^  fee  for  foredoelng  this  mort- 
gage." 

The  provision  here  made  Is  manifestly  for 
an  attorney's  fee  for  foreclosing  by  sale  un- 
der  the  power,  and  not  by  suit  in  chancery. 
Hence  there  was  error  in  the  allowance  of 
an  attorney's  fee  for  this  latter  service. 
Tompkins  v.  Drennen,  95  Ala.  463,  466,  10 
South.  638.  The  cases  of  Bedell  v.  N.  E.  M. 
S.  Co.,  91  Ala.  325,  8  South.  494,  and  Pollard 
V.  A.  F.  L.  4  M.  Co.,  103  Ala.  289,  16  South. 
801.  by  reason  of  the  difference  in  the  stip- 
ulations Involved,  are  not  in  point,  and  so 
no  question  can  arise  here  as  to  the  necessi- 
ty of  a  resort  to  a  proceeding  In  chancery. 

The  decree  of  the  chancellor  will  be  modi- 
fied by  eliminating  the  fee  allowed,  and,  as 
modified,  will  be  affirmed.  Tbe  costs  of 
this  appeal  will  be  taxed  in  equal  part' 
against  appellants  and  apptilee. 

Modified  and  affirmed.  All  the  Justices 
concur,  except  DOWDBLU  GL  J.,  not  sitting. 


SN0DGRAS3  T.  SNODORA8S. 

(Supreme  Court  of  Alabama.   Jan.  18,  1SK12.} 

Courts  (S  485*)— Aduinibtbation  or  Estate 
— Tranbfeb  of  Cause. 

The  heirs  at  law  of  a  decedent  whose  per- 
sonal property  is  amply  aufficient  to  pay  debts 
are  iDteresteo  In  the  adminigtratlon  of  the  es- 
tate ao  lone  as  the  widow's  dower  remains  un- 
assigned,  since  the  personal  representative  is, 
under  the  statute,  Invested  with  important  pow- 
ers as  to  the  realty  and  may  apply  to  the  pro- 
bate court  for  the  aBslgnment  of  dower:  and 
hence  an  heir  at  law  may  maintain  a  bill  for 


the  removal  of  the  administration  from  die  no- 
bate  into  the  chancery  court  and  for  tba  auot- 
meot  of  dower. 

[Bd.  Note.— For  other  cases,  see  Courts, 
Dea  Dig.  i  485.*] 

Appeal  from  Chancery  Court,  Jaduon 
County;  W.  H.  Simpson,  Chancdlor. 

Action  by  W.  B.  Snodgrass  against  Eliza 
A.  Snodgrass,  Individually  and  as  administra- 
trix, and  others.  From  a  Judgment  onml- 
Ing  a  demurrer  to  the  bill,  EUsa  A.  Snodr 
grass,  as  administratrix,  appeals.  Affirmed. 

Tally  &  Fricks  and  Virgil  Bouldln,  for 
at^lant  Mllo  Moody  and  McCord,  Bopor, 
Itaer  8t  St^bens,  for  i^P^Im^ 

SOMERVILLE,  J.  The  blU  of  complaint 
shows  that  N.  H.  Snodgrass  died  Intestate 
and  without  lineal  heirs,  leaving  real  estate, 
some  of  which  he  owned  Jointly  with  cchu- 
plainant,  who  was  bis  brother,  and  Jolntl; 
also  with  other  brotbers;  that  the  personal 
property  of  said  decedrat  is  ample  for  the 
payment  of  all  his  debts;  that  complainant 
and  his  brothers  as  belrs  at  law  of  deceased 
are  entitled  to  his  real  estate,  subject  to  the 
widow's  claim  of  dower;  and  that  ESixa 
Snodgrass,  his  widow,  has  duly  qualified  as 
the  administratrix  of  his  estate  In  the  pro- 
bate court,  but  has  taken  no  steps  towards 
adminl8tratl<».  The  bill  prays  for  the  re- 
moval of  said  administration  Into  the  chan- 
cery court,  for  the  allotmoit  of  the  wldow'fc 
dower  in  said  lands,  and  for  the  partition 
of  the  lands  In  specie  among  the  Joint  own- 
ers, who,  along  with  said  administratrix 
both  Individually  and  In  representative 
capacity,  are  made  parties  to  Uie  proceeding- 
Mrs.  Snodgrass,  as  administratrix,  demurred 
to  the  bill  on  the  grounds  substanUally  that 
she  Is  lmpr(q;>erly  Joined  as  a  party  defend- 
ant, and  that,  as  a  bill  to  remove  the  admin- 
istration into  the  chancery  court,  it  Is  with- 
out equity  because  complainant  shows  no 
such  interest  In  the  administration  and  dis- 
tribution of  the  estate  as  would  mtltle  him 
to  remove  it  from  the  probate  court  into 
chancery. 

The  argument  in  this  behalf  la  founded  on 
the  following  postulates: 

(1)  The  widow,  in  the  absence  of  Uneal 
descendants,  as  here,  Is  entitled  to  all  the 
personal  estate — Is,  In  fact,  the  sole  distribu- 
tee. 

<2)  The  personalty  being  sufficient  to  per 
the  debts,  the  real  estate  cannot  be  subjected 
to  the  claims  of  creditors. 

(3)  The  belrs  are  Interested  only  In  the 
real  estate,  which  is  unincumbered  by  debts, 
and  hence  exempt  from  administration,  and 
unaffected  thereby. 

(4)  Where  the  administratrix  need  not  and 
cannot  resort  to  the  real  estate  for  the  pay- 
ment of  debts,  there  Is  no  duty  to  allot  dower 
therein;  and,  at  least  in  the  absence  of  any 
attempt  on  hat  part  to  do  so,  the  allotmeot 
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of  dower  !s  not  wa  Incident  of  tbe  admlals- 
^tion,  and  with  It  the  estate  In  adnilnlstra' 
tion  has  no  ctmcern. 

This  arsnment  Is,  we  think,  rery  clearly 
unsound,  and  opposed  to  the  settled  law  of 
this  state,  as  the  following  statement  will 
show: 

1.  The  personal  representatlTe  of  the  hus- 
band's estate  is  bj  statute  (section  3825.  Code 
1907)  authorized  to  petition  the  court  of  pro- 
bate  for  the  assignment  of  dower.  And  this 
court  lias  recently  declared  that  "the  assign- 
ment of  dower  end  the  allotment  of  home- 
stead are  both  steps  appropriately  incident  to 
the  administration  of  the  estates  of  dece- 
dents In  the  probate  conrt"  Hamby  v.  Ham- 
by,  166  Ala.  171,  51  Sonth.  732,  138  Am.  St 
Bep.  23.  In  that  case  the  heirs  of  a  decedent 
■died  a  bill  In  equity  for  the  partition  of  the 
lands  of  the  estate  while  administration  was 
pending  in  the  probate  court,  without  praying 
for  the  removal  of  the  administration  Into 
the  court  of  equity.  The  ruling  was  that  the 
hein  were  not  entitled  to  have  partition  pend- 
ing the  paramonnt  right  of  the  widow  to 
qnarantliie,  dower,  or  homestead;  and  that, 
without  a  removal  of  the  administration  from 
tiie  probate  court,  that  oonrt  had  exclusive 
Jurisdiction  to  proceed  to  a  settlement  of  the 
estate,  and  the  determination  of  Inddmtal 
■questions,  including  the  asrtgnment  of  dower 
and  liomestead.  Hence  the  heirs  at  law, 
tbou^  their  interest  in  the  estate  be  confined 
to  the  decedoit's  real  estate  alone,  have  a 
vital  interest  in  the  administration  of  the 
-estate  so  long  as  the  widow's  dower  remains 
unassigned.  It  is  a  mistake  to  suppose  that 
'only  distributees  of  the  personalty  or  beirs  to 
realty  which  Is  actually  sought  to  be  sub- 
jected to  the  payment  of  debts  bave  the  right 
to  remove  the  administration  into  equity. 
Hill  T.  Armistead,  56  Ala.  118 ;  Bromberg  v. 
Bates,  98  Ala.  621,  626.  18  Booth.  657. 

2.  Under  our  statutes  and  decisions  the 
administrator  of  a  decedent's  estate  is  In- 
vested with  Important  powers  with  respect 
to  the  real  property  of  his  Intestate.  He 
"may  claim  and  take  possesslcm,  let  to  rent, 
-or,  in  case  of  lands  in  the  hands  of  a  tenant, 
may  give  notice  and  claim  rent  past  due,  or 
to  accrue,  and  may  obtain  an  order  to  sell, 
when  a  statutory  ground  fexists,  and  thus 
-confer  on  the  purchaser  the  right  to  the  pos- 
session to  the  exclusion  of  the  heir  at  law, 
all  for  the  purposes  of  administration ;  (that) 
to  these  ends  he  may  successfully  prosecute 
an  action  of  ejectment  against  an  intrude, 
and  may  likewise  prosecute  or  defend  suc- 
<:e88fully  an  action  for  the  possession  against 
the  heir  at  law  himself;  (that)  a  poasesston 
and  control  of  the  realty  thus  taken  by  the 
p»8onal  representative  destroys  or  suspends 
tlie  h^'s  right  to  the  possession,  and  the 
rights  ot  actl<m  which  at  conunon  law  de- 
acended  with  th»  land  to  him,  as  the  posses- 
sion may  terminate  in  a  sale  and  divestiture 


of  the  tlUc^  or  with  a  t«m>orarr  use  or  letting 
to  rent"  OaUumn  r.  Fletcher.  68  Ala.  S74, 
m>;  Grlfflth  T.  Rudfslll.  141  Ala.  200,  S7  Sonth. 
83.  It  is  true  that  these  prerogatives  exist 
only  for  the  benefit  of  creditors,  and  should  be 
exercised  only  in  contemplation  of  an  bisuffi- 
dency  cS  personal  assets  to  satisfy  their 
claims.  Clark  v.  Knox,  70  Ala.  607,  622,  45 
Am.  Rep.  93.  Nevertheless,  the  heirs  at  law 
cannot  prevent  their  «xercise,  and,  except  as 
to  an  attempt  to  sell,  must  at  least  for  a  Ume 
yield  to  the  personal  representative  when  be 
elects  to  assert  them.  Landford  v.  Ihuiklln, 
71  Ala.  594,  606. 

These  considerations  alone  slum  sucb  an 
interest  as  would  authorise  an  heir  at  law 
to  procure  the  removal  of  the  administration 
from  the  probate  into  the  chancery  court 

It  results  that  the  donurrer  to  the  bUl  was 
without  merit,  and  was  properly  overruled. 

Affirmed.  All  the  Justices  concnri  aioeiit 
DOWDELX^  O.  J.,  not  sitting. 


CHANDLGB  v.  KZIM  et  aL 
(Supreme  Court  of  Alabama.   Jan.  SO,  1912.) 

1.  MABSHAuno  AsecTs  ard  Secubities  a  1*) 
—Right. 

The  right  to  marshal  secnrities,  beinfr  a 
pare  equity,  la  never  applied  to  work  Injustice, 
and  is  confloed  to  cases  where  two  or  more 

Eersons  are  creditors  of  the,  same  debtor,  and 
ave  snccesslTe  demaads  upon  the  same  proki- 
erty. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  BecurltieB,  Gent  Dig.  1 1;  Dec.  Dig. 

2.  Mabshaum  a  Assets  and  Seoubitxes  (I  2*) 

— RlOHT  TO  EXONEKATIOH. 

Where  one  of  two  joint  debtors  Is  equi- 
tably entitled  to  have  the  whole  debt  dlscharg^ 
by  the  other  to  Ills  own  exoneration,  his  equi- 
ty may  be  enforced  by,  and  for  the  benefit  of, 
his  creditors. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Gent  Dig.  i  2;  Dec.  Dig. 
i  2.»] 

3.  Pbincipal  and  Subett  (I  15*)— Exist- 
ence OF  Relationship. 

Where  a  Arm  executed  a  mortgage  on 
property  belonging  to  the  firm  and  on  the  Indi- 
vidual property  of  one  of  the  partners  to  se- 
care  a  firm  deht,  the  partner  owning  the  Indi- 
vidual property  was  not  a  surety  as  to  the  oth- 
er partner,  but  a  joint  principal,  though  the 
firm  gave  sach  individual  owner  a  certificate 
that  tiie  debt  secured  by  the  mortgage  was  a 
firm  debt,  and  that  the  individual  property  was 
merely  used  as  collateral,  and  that  the  firm 
would  protect  bim  from  loss. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  i  34;  Dec  Dig.  |  15.*] 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Disque,  Judge. 

Suit  by  WUIlam  Cbaindler  against  T.  S. 
Kyle  and  others.  From  a  decree  sustaining 
demurrers  to  the  bill,  complainant  appeals- 
Affirmed. 

Geo^  D.  Motley,  for  i^ipellant  O.  B. 
Hood,  for  appellees. 
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SOMERVinLE,  7.  Tbe  btll  was  filed  by  a 
Junior  mortgagee  against  a  sailor  mortgagee 
for  the  purpose  of  marshaling  aecoritles,  and 
a  temporary  Injunction  was  issued  forbid- 
ding the  reaponCent  from  proceeding  with 
the  foreclosure  of  bis  mortgage  as  to  the 
mortgagor's  homestead,  which  was  a  part  of 
the  security  In  each  of  the  mortgages.  Tbe 
main  prayer  of  the  bill)  is  that  the  respond- 
ent be  required  to  flrsb  sell  a  certain  livery 
stable  lot,  a  part  of  his  security  and  not 
included  in  complainant* a  mortgage,  before 
resortli^  to  tba  property  common  to  both 
mortgagee. 

Demurrers  to  the  bill  on  Tarions  grounds 
filed  by  the  respondent  Kyle,  and  also  a  mo- 
tion to  dissolve  the  Injunction  for  want  of 
equity  in  tbe  bill,  were  sustained,  and  the 
appeal  is  from  this  decree^ 

The  material  facts  are  as  follows:  J.  M. 
Sullivan  and  I*.  W.  Bramlett  were  engaged 
in  the  livery  business  under  the  firm  name 
of  Sullivan  A  Bramlett,  and  this  firm,  be- 
ing indebted  in  the  sum  of  $7,000  and  Inter- 
eat,  secured  by  a  mortgage  on  th^  livery 
stable  lot  and  some  Individual  property  of 
Bramlett's  borrowed  $7,600  from  Amos  B. 
Goodhue  for  the  purpose  of  paying  oflT  said 
firm  debt,  and  the  money  was  so  applied. 
To  secure  the  payment  of  this  loan,  J.  M. 
Snlllvan  and  wife,  and  L.  W.  Bramlett  and 
wife,  executed  a  Joint  note  and  mortgage  to 
the  lender.  This'  mortgage  included  the  said 
livery  stable  lot  and  also  the  homestead  lot 
of  Bramlett,  and  contained  the  following  re- 
cital: "The  note  mentioned  lierein  and  this 
mortgage  are  given  to  secure  a  loan  of  mon- 
ey made  by  the  said  Amos  E.  Goodhue  to 
the  said  J.  M.  Sullivan  and  L.  W.  Bramlett. 
Tbe  livery  stable  lot  described  above  is  own- 
ed Jointly  by  the  said  J.  M.  Sullivan  and  L. 
W.  Bramlett,  and  the  other  property  Is  own- 
ed individually  by  the  said  L.  W.  Bramlett, 
but  it  is  intended  that  all  tbe  property  here- 
in conveyed  shall  secure  the  whole  Indebted- 
ness." At  tbe  time  of  glvii^  the  mortgage 
to  secure  the  original  debt  of  $7,000  which 
ms  signed  by  L.  W.  Bramlett,  a  certificate 
was  given  to  said  Bramlett  by  the  firm  of 
Sullivan  d:  Bramlett  that  the  debt  was  a 
firm  debt;  that  the  individual  property  of 
Bramlett  was  merely  used  as  collateral  se- 
curity; and  that  tbe  said  firm  would  pro- 
tect him  from  all  loss  by  reason  of  thus  us- 
ing his  property.  Tbe  bill  also  allies  that 
Bramlett  Is  Insolvent  and  unable  to  pay  com- 
plainant's debt;  that  the  other  property  in 
complainant's  mortgage,  a  boiler  and  en- 
gine, is  insufficient  to  pay  said  debt;  and 
that  the  Uvexy  stable  lot  Is  sufficient  to  pay 
respondent's  debt  in  full  without  resorting 
to  tbe  Bramlett  homestead,  the  allegation  be- 
ing, on  information  and  belief,  that  said 
stable  Is  worth  $12,000.  T.  S.  Kyle,  the  re- 
spondent, became  the  owner  of  tbe  Goodhue 
mortgage  by  assignment,  and  was  proceeding 
to  sell  the  Bramlett  homestead  thereunder 
vhm  this  bill  was  filed  on  July  1,  1910;  J. 


M.  Sullivan  is  Joined  as  a  eodefotdant  to 
tbe  bill,  but  L.  W.  Bramlett,  the  common 
debtor,  Is  not  made  a  party. 

[1]  The  right  to  marshal  securities  is  a 
pure  equity,  the  nature  and  extent  of  which 
has  been  clearly  defined  by  this  court.  It 
Is  never  applied  do  as  to  work  injustice  or 
inequality,  and  is  confined  to  cases  where 
two  or  more  persons  are  creditors  of  tbe 
same  debtor,  and  have  successive  demands 
upon  the  same  property,  the  one  prior  in 
right  having  other  securltleB,  Robinson'  v. 
Lehman.  72  Ala.  401,  4fA.  In  tbe  case  cited, 
directly  pertinent  to  the  facts  of  this  case, 
the  court  approved  the  following  statemait 
of  the  law:  "We  have  gone  this  length:  If 

A.  has  a  right  to  go  upon  two  funds,  and 

B.  upon  one,  having  both  the  same  debtor, 
and  the  funds  are  the  property  of  the  same 
person,  A  shall  take  payment  from  that 
fund  to  which  he  can  resort  exclusively,  so 
that  both  may  be  paid.  But  it  was  never 
said  Qiat,  if  I  have  a  demand  against  A.  and 
B.,  that  a  creditor  of  B.  shall  oomp^  me 
to  go  against  A.,  without  more,  if  I  have  a 
demand  against  both,  the  creditors  of  B. 
have  no  right  to  compel  me  to  seek  payment 
from  A.,  If  not  founded  in  some  equity,  giv- 
ing B.,  for  his  own  sake,  as  If  he  were  sure- 
ty, etc.,  a  right  to  compel  me  to  ae^  pay- 
ment of  A.  It  must  be  eatabUshed  that  it 
is  Just  and  equitable  that  A.  ought  to  pay 
In  the  first  instance,  or  there  is  no  equity 
to  compel  a  man  to  go  against  A.,  who  has 
resort  to  both  funds."  Per  Lord  BSdon.  in 
Bx  parte  Kendal,  17  Vesey,  520.  A  full 
discussion  of  tbe  law  of  marshaling  will  be 
found  in  the  note  to  Aldrlch  v.  Cooper.  2 
Wh.  &  Tnd.  Leading  Cases  In  Equity  (4tb 
Am.  Ed.)  228-238,  and  a  statement  of  this 
principle  on  pages  278-377,  whoe  the  au- 
thorities are  dted. 

This  rule  is  not  d^ed  by  appellant,  but 
bis  theory  seems  to  be  that  on  the  facto  of 
this  case  his  debtor,  Bramlett,  is  mtltled  to 
have  J.  M.  Sullivan,  or  tbe  firm  of  Sullivan 
Sc.  Bramlett,  i>ay  off  the  Kyle  debt;  and  that 
through  Bramlett,  or  by  reason  of  his  rda- 
tlon  to  tbe  debt,  ap[>ellant  has  acquired  the 
asserted  r^ht  to  marshal  the  securities. 

[2]  Where  one  of  two  Joint  debtors  is  eq- 
uitobly  entitled  to  demand  that  the  whole 
debt  shall  be  discharged  by  tbe  other  to  tbe 
exoneration  of  himself,  the  equity  may  be 
enforced  by  and  for  the  bem^t  of  his  s^ 
arate  creditors.  In  such  case  their  equity 
is  precisely  that  of  the  debtor,  and  is  work- 
ed out  through  it  alone.  Lloyd  t.  Galbraitb. 
32  Pa.  108;  Gearhart  v.  Jordan,  11  Pa.  325; 
Neff  V.  HiUer,  8  Pa.  847;  Ex  Parte  Kendal, 
supra. 

It]  A  year  or  more  before  the  filing  of  tbe 
Instant  suit  L.  W.  Bramlett  filed  his  biU 
against  Kyle  to  enjoin  the  very  foreclosure 
proceeding  here  dealt  with,  and  to  compti 
Kyle  to  proceed  against  the  Joint  property 
of  Sullivan  &  Bramlett,  for  the  exoneration  of 
Bramlett's  homestead.    On  appeal  to  this 
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cDtirt  It  wu  beld,  on  the  IdmUcal  facts  here 
presented,  that  Bramlett  was  not  fts  to  Snl< 
livan  a  surety  merely,  bat  a  joint  principal; 
the  result  not  being  Infloenced  by  the  In- 
demnity agreCToent  from  Bramlett  &  Snlli- 
van  to  Bramlett  on  the  occasion  of  creating 
the  first  Indebtedness  of  $7,000.  We  need 
not  hwe  repeat  the  reasoning  upon  which 
that  conclusion  was  founded.  Snfflce  It  to 
say  tbat  tliat  decision  Is  declalTe  of  the  ques- 
tioD  here,  and  defeats  the  claim  of  Bram- 
letf  8  suretyship.  Bramlett  t.  Eyie  et  al., 
168  Ala.  325.  52  South.  926.  And  with  the 
claim  of  snreQrsliip  must  fall  also  the  at- 
tendant eqnltles  of  sabrogathm,  marshaling, 
and  exoneration. 

It  results  that  the  bUl  is  without  equity, 
and  complainant  Is  not  entitled  to  any  relief 
against  the  resiwndent  with  respect  to  the 
matters  shown.  The  decree  of  the  chancellor 
is  ther^ore  affirmed. 

Affirmed.  All  the  Justices  concur,  eic^ 
DOWDSLU  0.  J.»  not  sitting. 


OOOPER  et  aL  T.  BLAtTOSTBB. 
(Supreme  Court  of  Alabama.  Tan.  16t  1912.) 

1.  Pbinoipax.  and  Aobnt  ({  189*)— Sbkspass 
—Complaint— BuincMKCT. 

AllegationB  that  defendants  committed 
trespass  tfaroush  their  aeentB,  servants,  or  em- 
ployes are  sufficient  under  couuts.  either  for 
common-law  trespasB,  or  for  the  statutory  pen- 
alty for  catting  trees,  ainoe  what  one  does  by 
another  be  does  bimself. 

[Ed.  Note^For  other  cases,  see  Prindpol 
and  Agent,  Cent.  Dig.  (  718;  Dec.  Dig.  { 
188.*] 

2.  PLEADino  (!  205*)— Deuubbeb— Oenebai^ 

DBnTBBSB— SUFTICIENCT. 

A  complaint  alleged  in  one  count  a  com- 
mon-law cause  of  action  (or  trespass  and  in 
another  count  a  statutory  cause  of  action  for 
a  penalty  against  the  defendants  for  causing 
K.  and  A.  to  cut  trees  on  plaintiff's  property. 
The  defendants  demnrred.  on  the  grounds  that 
these  counts  did  not  allege  any  facts  to  show 
defendants'  liability  for  any  trespass  by  K.  or 
A.  Hfld,  that  the  demurrer  was  general,  and 
conld  not  be  considered. 

[Sd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §9  491-BlO:  Dec.  Dig.  |  205.*] 

3.  Tbial  (S  SI*)— Reception  or  Evzdencb— 

CORDITIONAL  OBJECTION — SUFFICIENCY. 

When  a  party  objects  to  a  question,  un- 
less other  facts  are  shown,  this  la  a  condition- 
al objection,  and  it  is  not  error  to  overrule  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i  193;  Dec  Dig.  {  81.*] 

4.  WiTNEBSia  (8  240*)— EXAKINATIOH— I*AD- 

iHO  QnBsrriOKs — Discbktion  of  Court. 
The  permission  of  leading  questions  in 
the  exammation  of  witnesses  is  within  the 
sound  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig,  I  795;  Dec.  Dig.  j  240.*] 

fi.  TBI  AX.  ({  62*)— Heception  of  Evidence— 
BsBcrrAi/— DiBCBKnoN  or  Coubt. 

The  acceptance  or  rejection  of  evidence 

not  strictly  in  rebuttal  is  within  the  sound 

discretion  of  the  trial  court. 
[EM.  Note.— For  other  cases,  see  Trial,  Gent 

Dig.  fl  148-150:  Dec.  Dig.  8  62.*] 


6.  Tbiai.  (S  83*)— Reception  or  Bvideiiob— 
OsjEcnoKS— STAiraoniT  or  GBoniVDS. 

The  statement  of  one  or  more  grounds  of 
objection  to  the  admission  of  evidence  Is  a 
wuver  of  all  other  grounds  not  stated. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S§  193-210;  Dec.  Dig.  {  83.*] 

7.  Appeal  and  Bbbob  (i  1048*)— Habiclesb 
Bbbob— Adhissioh  op  Evidence. 

Overruling  a  valid  objection  to  a  question 
not  answered  by  witness,  or  answered  favor- 
ab^  to  the  Jiazty  objecting,  la  not  prejudicial 
error. 

[Ed.  Notfcn-For  other  case%  see  Appeal  and 
Error,  Cent  Dig.  H  4158,  Dec.  Dig.  I 

1048.*] 

&  BOUNDARIBB  {{  46*)— AGBBBUBrTB— GOH- 
SID  EBATIOH— MUIXT  AUTT. 

In  an  action  for  trespass  between  adjoin- 
ing landowners,  an  agreement  between  defend- 
ant and  8.,  as  agent  for  plaintiff,  signed  by 
defendant  and  "8.,  Agent,"  by  which  Uie  par- 
ties agreed  that  each  should  employ  a  survey 
or,  who  should  jointly  locate  the  boundary  Une, 
and  tbat  tbey  should  abide  by  the  line  so  es- 
tablished, was  introduced  In  evidence,  over  de- 
fendants' objection  tbat  It  was  not  shown  to 
be  binding  on  plaintiff,  and  hence  waa  not  bind- 
ing on  defendants,  and  that  It  waa  without  con- 
sideration, naintlff  had  testified  to  the  au- 
thorl^  of  her  agent  and  that  she  had  ratified 
this  agreement  Hdd  no  error,  since  plaintifTs 
testimony  established  that  the  agreement  was 
binding  on  her.  and  the  mutual  pronUses  oon- 
sUtuted  a  soffident  oonstderatton. 

[Eid.  Note^For  other  cases,  see  Bonndaries, 
Dec.  Dig.  i  46.*] 

9.  BOtnTDASnS  (I  M*)— AOBEElCBinB— BUB- 
HIS8I0IT— Nboessht  07  WBiTuro. 

Tfae  common-law  submission  to  arbitra- 
tion of  a  disputed  boundary  need  not  be  in 
writing,  and  may  be  made  in  writing  by  an 
agent  having  only  parol  authority. 

[Eid.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {  215;  Dec.  Dig.  $  46.*] 

10.  ADVBBSB  F0SSB8SI0H  (|  86*)— OlEAKAOTKB 
or  POSSEBSIOH— BviDENaB— AaSESICUIT  Bx- 
TWEBN  PaBTIES. 

The  submission  to  arbitration  of  a  boun- 
dary line  is  competent  evidence  to  show  the 
cliaracter  of  the  possession  of  the  disputed 
strip,  although  no  certificate  of  the  award  of 
the  arbitrators  has  been  made,  and  when  exe- 
cuted by  an  actual  survey  ia  also  competent, 
as  bearing  on  the  location  of  (he  true  boundary. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Dec.  IMg.  S  85.*] 

11.  Appeal  and  Ebbob  (S  204*)— Review- 
Necebsitt  or  Objection  and  Ezoeption. 

An  objection  to  the  admission  in  evidence 
of  a  paper,  on  the  ground  that  it  has  not  been 
idennned,  canuot  he  considered  on  appeal, 
where  it  was  not  taken  in  the  court  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1258-1280;  Dec  Dig.  | 
204.*] 

12.  Appeal  and  Ebeob  ({  1000*)— Review- 
Habuless  Qbbob. 

In  an  action  involving  a  boundary  dispute, 
a  map,  purporting  to  have  been  oiaae  by  two 
surveyors,  chosen  by  the  respective  parties  to 
establish  tbe  boundary  line,  was  received  in 
evidence,  over  objection  that  it  was  not  made 
under  an  agreement  which  was  binding  on  the 
party  objecting.  An  apparently  binding  agree- 
ment was  in  evidence.  One  of  the  surveyors 
had  already  testified.    Bcld  tbat  although  tbe 
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map  added  nothtnr  to  the  aarrejor'a  testimony, 
itB  admiafllon  waa  at  moat  bannleaa  error. 

[Kd.  Note.— For  other  cases,  sea  Appeal  and 
Brror,  Dec  Dif.  |  lOSO.*] 

13.  BoimDABiES  (S  S6*>— EvzDKNCS— Maps. 
The  objection  to  auch  evidence  waa  not 

good,  in  view  of  the  apparentlr  binding  agree- 
mait  already  in  evidence;    and  hence  was 

properly  oTemtled, 

[Ed.  Note. — For  other  cases,  see  Boondaries, 
Cent  Dig.  1  166;  Dec  Dig.  !  36.*] 

14.  Etidekoe  (1  471*)— Opinions— GoircLU- 

8IOH8  OB  FaOIB— P0S8B88I0H. 

It  Is  not  error  to  overrtile  sn  objection  to 
a  iinestion  asked  a  wttneaa  as  to  who  was  in 
actoal  possession  of  certain  land,  since  pos- 
session is  a  fact  to  which  a  witness  may  tes- 

(Bd.  Note.— For  other  cas«,  see  EMdeoce, 
Cent.  Dig.  SI  2l4»-2185 ;  Dec.  Dig.  |  471.1 

15.  BounoARiEs  (i  3S*)— EviDEifOB— Acta  or 

POSBSBSION  AND  OWNEKSHIP. 

In  an  action  involving  a  dlspnted  boun- 
dary, it  was  not  error  to  permit  a  party  to 
show  an  instance  in  which  her  agent  objected 
to  the  presence  on  the  diapated  strip  of  a  per- 
son who  had  purchased  from  the  opposite  par- 
ty, since  it  hore  on  Hit  qncstlon  of  possession 
and  control. 

[Bd.  Notev— For  other  cases,  see  Boundaries, 
Dee.  Dig.  |  8(L*] 

16.  BTIDENOI  (I  274*)— DECLABATIONa  AB  TO 
B0UNDABIK8--0HABACrTEB  OP  PosaSSSIOIT. 

In  an  action  for  trespass  involTing  tbe 
location  of  a  boundary  line,  cross-examination 
of  a  defendant  as  to  acts  and  declarations  of 
a  codefendant  concerning  tbe  location  of  tbe 
boundary,  and  cross-examination  of  defendants' 
witnesses  relative  to  tbe  same  matters,  was 

S roper,  as  bearing  on  the  eliaracter  of  the  co- 
efendant's  possesion. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  »  1121-1134;  Dec  Dig.  |  274;* 
Botmdarlea,  Cent  Dig.  1  166.] 

17.  BOUITDABIES    (I  35*)— BVIDKROB— AOBB- 

imrrs. 

In  an  action  for  trespass  involving  a  dis- 
puted boundary  line,  where  there  was  evidence 
of  an  agreement  apparently  binding  tiie  par- 
ties to  ai>polnt  surveyors  and  abide  by  tneir 
survey,  It  was  not  error  to  charge  that.  If  the 
jary  believed  that  the  defendant  made  an 
agreement  with  plaintiff  to  have  tbe  line  ascer- 
tained by  a  survey,  the  Jury  might  consider  the 
agreement  in  connection  with  the  other  evi- 
dence, to  determine  whether  defendants'  pos- 
session of  tbe  disputed  strip  had  been  adverse. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  163,  104;  Dec  Dig.  |  8S.*] 

18.  BOXTRDARIES  (i  41*)— AoBEEUXHT  OV  PAR- 
TIES —  iHSTBUonoir  —  "Deeicbd"  —  "Ac- 
quiesce." 

A  charge  that,  if  the  jury  believed  that  a 
boundary  line,  the  location  of  which  was  in- 
volved in  an  action,  was  in  dispute,  and  that 
tbe  adjoining  owners  caused  it  to  be  establish- 
ed and  acquiesced  in  tbe  line  as  established, 
the  plaintiff  would  be  deemed  tbe  owner  of  all 
lands  up  to  such  line  was  a  correct  statement 
of  the  law;  the  word  "deemed"  being  equiva- 
lent to  "presumed,"  and  tbe  word  "acquiesce" 
not  necessarily  meaning  only  momentary  ac- 
quiescence. 

[Ed.  Note— For  other  cases,  see  Boundaries, 
Cent  Dig.  S{  205-207;  Dec  Dig.  {  41.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  110-112;  voL  2,  pp.  1024-1826.] 


19.  Adverse  Posannon  (I  66*)— Hobtxlk 
PoasEssioiV— Disputed  Boundast. 

Where  two  adjoining  owners  claim  to  a 
certain  Une,  believing  it  to  be  tbe  true  boun- 
dary line,  and  intending  to  claim  only  to  the 
true  line,  and  it  afterwards  develops  that  the 
line  to  which  they  claim  is  not  the  true  line, 
their  holding  Is  not  adverse. 

[Bd.  Note.— For  other  cases,  see  Adverse 
P^ession.  Cent  IMg.  H  366-870;  Dec  Dig. 

20.  Adverb  Possisbioit  (|  116*)— Disputed 

BOUNDARHS— AOTUAZ.  P088BB8ZOR— ImiBUC- 

Tioirs. 

In  an  action  for  trespass  Involving  a  dis- 
puted boundary  line,  defendants'  answer,  in 
separate  pleas,  alleged  that  they  were  the  own- 
ers, and  were  in  adverse  posaesaion.  It  was 
admitted  by  tbe  parties  in  open  court  that  the 
defendants  were  tbe  owners  of  section  45,  and 
that  the  plaintllf  waa  tbe  owner  of  section  4G. 
Held,  that  an  instruction  that  If  the  disputed 
strip  was  In  section  46  tbe  jury  could  not  find 
the  defendants  to  have  been  in  adverse  pos- 
session, unless  such  possession  was  actual,  was 

S roper,  since  the  plea  of  ownership  to  section 
3  was  refuted  by  the  admission  of  defendants' 
ownership  of  section  45,  and  it  was  incum- 
bent upon  defendants  to  prove  their  pleaa  of 
adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  f  66;  Dec  Dig.  i 
116.*] 

21.  Appeal  and  Ereob  (|  1066*)— Instrdc- 

TIONB— HABHLESB  BUOB— MaTTBKB  KOT  IN 

Issue. 

In  an  action  wherein  the  complaint  alleg- 
ed both  a  common-law  trespass  and  a  statu- 
tory cause  of  action  for  a  penalty  for  trespass 
by  cutting  trees  on  plaintUTs  land,  and  In 
which  tbe  parties,  by  admission  In  open  court, 
limited  tbe  Issues  to  tbe  question  of  title,  a 
charge,  relating  only  to  tbe  question  of  posses- 
sion, if  erroneous,  was  harmless,  especially 
where  the  jury,  bj  their  verdict,  dlsrsgarded 
the  common-hiw  cause  of  action. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent  Dif.  1  4220;  Dec  Dig.  fl066.*) 

22.  Appeal  and  Error  (1  216*)--Inbtruc- 
TiDNS — Objection  Below— Sufficibnot. 

A  charge  which  is  not  erroneous,  if  oon- 
strued  in  a  certain  way,  Is  not  rererslbls  er- 
ror, although  it  would  be  erroneooa  if  Con- 
strued in  another  way,  where  the  party  com- 
plaining of  tbe  Instruction  did  not  ask  for  an 
explanatory  charge 

[lid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  688,  630-641;  Dec  Dig. 
S  216.*1 

Appeal  from  Circuit  Court,  WasblngtOD 
County;  Samuel  B.  Browne,  Judge. 

Action  by  Mary  E.  Slaughter  against  J. 
M.  Cooper  and  another  In  trespSBS  and  for 
the  statutory  penalty  for  cutting  tz^es. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

The  pleadings  are  soffldently  noted  In  tbe 
opinion.  Tbe  following  are  tbe  assignments 
of  error  referred  to  In  the  opinion:  (5)  In 
overruling  defendants*  objection  to  the  foN 
lowing  question,  put  to  tbe  witness  Mary  E. 
Slaughter,  In  the  management  of  certain 
lands  In  tlils  county.  (6)  "Did  you  send 
Mr.  Slaughter  here  to  Mobile,  •  •  «  and 
to  take  what  steps  as  was  necessary  to  ad- 
Jost  that  dispute?"   (7)  To  BUI  King:  "Did 


•For  ether  cassa  see  sams  tople  and  ■setlon  NUXBXR  la  Dee.  Dig.  A  Am.  Dig.  Key  No.  8«1«a  A  Rsp'r  InOens 


Digitized  by 


Google 


CX)OP£B  T.  8LA.UaHTBR 


479 


yon  eret  cat  any  pine  trees?"  (8)  To  tbe 
same  witness:  "As  a  matter  of  fact,  did  not 
Mr.  Slangbter  tell  yoa  that  tbe  line  was  a 
great  way  apT"  (9)  Set  out  in  opinion.  (10) 
Tbe  map.  (12)  Question  to  E.  M.  Slangh- 
ter:  "Did  you  ever  take  any  steps  to  keep 
trespassers  off  this  disputed  zone?"  (15) 
To  witness  Pelham:  "You  are  the  owoer  of 
some  adjacent  land  south  of  section  45,  land 
that  adjoins  section  4S  on  the  south?"  (16) 
To  the  witness  Goatea:  "Did  you  ever  hear 
of  Capt.  Cooper  claiming  some  land  on  tbe 
south  end  of  section  45,  in  the  town  of  St 
Stephens?"  (18)  To  Mrs.  Cooper:  "Haveyou 
ever  claimed  that  tbe  south  bonndary  line 
of  section  45.  as  you  now  claim  it,  was  in- 
correct?" (19)  To  the  same  witness:  "Did 
you,  or  Capt  Cooper,  so  far  as  you  know, 
go  to  Mobile  for  the  purpose  of  eqiiployiiig  a 
lawyer  to  reclaim  the  propert^r  that  was  giv- 
en to  yon  on  the  south  part  of  section  4o?" 
(20)  To  the  witness  Turner:  "When  was 
that,  Mr.  Turner;  about  when?"  (21)  Same 
witness:  "Did  Mrs.  Cooper  know  of  your 
employment?"  (22)  To  the  same  witness: 
"Mr.  Turner,  did  yon  ever  hear  anything  of 
an  old  line  Mr.  Cooper  claims  as  baTlng 
been  recognised  for  a  number  of  years?" 

(24)  Same  witness:  "Now,  don't  you  remem- 
ber exactly  when  it  was;  that  Is,  to  the  best 
of  your  Judgment,  how  long  It  has  been?" 

(25)  To  tbe  witness  Williams:  "Did  Capt 
Cooper  ever  tell  yoa  that  you  must  pay  him 
rent  for  the  place  on  which  you  are  living?" 

The  following  charges  were  given  for  the 
plaintUT:  (1)  "If  the  Jury  believe  from  the 
evidence  that  the  defendant  J.  M.  Cooper 
made  an  agreement  with  the  plaintiff  to 
hare  tbe  line  dividing  tbe  northern  portion 
of  seetttm  45  and  tbe  southern  portion  of 
section  46,  township  7.  range  1  west,  ascer- 
tained bf  a  survey,  the  Jury  may  look  to 
sucb  an  agreement,  in  connection  with  all 
tbe  other  evidence,  in  determining  whether 
the  possession  of  the  defendants  has  been 
adverse  or  not**  (S)  "The  court  charges 
the  Jury  that  If  two  adjacent  landowners 
claim  up  to  a  certain  line,  believing  it  to  be 
the  tme  line,  and  intending  to  claim  only  to 
the  true  line,  wherever  the  true  line  may 
be,  and  it  afterwards  develops  that  tbe  line 
to  which  tbey  claim  Is  not  tbe  tme  line, 
th^  their  holding  Is  not  adverse."  (2)  "The 
court  charges  the  Jury  that  if  tbey  believe 
from  the  evidence  that  the  boundary  line  In 
Question  was  In  dispute,  and  that  the  ad- 
Joining  owners  caused  said  line  to  be  es- 
tablished, and  that  tbey  acquiesced  In  said 
line,  then  the  plaintiff  would  be  deemed  to 
be  tbe  owner  of  all  lands  north  of  the  line 
so  established,  lying  in  section  46,  township 
7,  rai^  1  west"  (4)  *1f  you  believe  from 
tbe  evidence  that  tbe  strip  of  land  in  ques- 
tion is  in  section  46,  township  7,  range  1 
west,  Washington  county,  Ala.,  then  you 
cannot  find  that  the  defendants,  or  either  of 
tbem,  was  in  tbe  adverse  possession,  nnless 
yon  an  reascmably  satisfied  fnim  the  wi- 


dence  that  sucb  p(»sesslon  was  actual."  ^) 
"The  court  charge  the  Jury  that,  before 
yon  can  And  for  the  defendant  under  pleas 
numbered  2,  3,  and  6,  you  must  be  reason- 
ably satlsfled  from  the  evidence  that  the  de- 
fendants were  In  iMSsesslon  of  all  of  sec- 
tion 4^  township  7,  range  1  west,  in  Wash- 
ington county,  Ala." 

Fitts  ft  Lelgb  and  Gordon  ft  Eddlngton, 
for  appellants.  Turner,  Wilson  &  Tudcer, 
for  appellee. 

SOMERVILL&,  J.  Tbe  complaint  Is  in 
six  counts,  of  which  tbe  first,  third,  and 
fifth  are  framed  under  the  statute  to  recov- 
er the  poialty  for  willfully  and  knowingly 
cutting  five  pine  trees,  the  property  of  plain- 
tiff on  section  46,  township  7  N.,  range  1 
W.,  Washington  county,  Ala.  The  first  count 
charges  the  cutting  to  the  defendants;  the 
second  charges  It  to  tbe  defendants  through 
their  agents,  servants,  or  emidoyes;  and  tbe 
fifth  charges  that  defendants  caused  one  BUI 
E^ing-and  one  X^ev  Anderson  to  do  the  cut- 
ting. The  second,  fourth,  and  sixth  counts 
are  in  common-law  trespass,  with  tbe  same 
variations  noted,  respectively,  as  to  the  first, 
third,  and  fifth  counts. 

[1, 2]  Defendants  demurred  to  tbe  third 
and  fourth  counts  collective,  and  also  to 
the  fifth  and  sixth  counts  collectively,  tm  tbe 
grounds  (1)  that  they  *'do  not  allege  that 
said  parties  were  acting  within  the  scope  of 
their  authority;"  and  (2)  that  tbey  "do  not 
allege  any  facts  to  show  defendants  liable 
for  any  trespass  by  Bill  King  or  Lev  An- 
derson." The  demurrers  were  overruled, 
and  In  this  there  was  no  error.  Had  tbe 
third  and  fourth  counts  averred  simply  that 
the  agrats  or  servants  of  defmdants  will- 
fully and  knowingly  cut  the  trees,  or  tres- 
passed on  the  land,  tbe  first  ground  of  the 
demurrer  would  doubtiess  have  been  well 
;  taken.  But  the  averments  are  that  de/end- 
anU  did  those  acts  through  their  agents  or 
servants.  This  was  sufficient;  for,  "Qui  fa- 
cit  per  allum,  facit  per  se."  For  the  same 
reason,  this  ground  of  demurrer  Is  still  more 
patently  bad  as  applied  to  tbe  fifth  and  sixth 
counts.  The  second  ground  Is  general,  and 
could  not,  for  that  reason,  be  considered. 

With  respect  to  those  assignments  of  er- 
ror based  on  the  rulings  of  the  trial  court 
on  the  evidence  tbe  following  principles  are 
settted: 

[S]  (1)  When  a  party  objects  to  a  question, 
unlet$  other  facts  are  shown,  this  Is  but  a 
conditional  objection,  and  for  overruling  It 
the  trial  court  cannot  be  put  in  error. 

[4, 1]  ^  The  permission  of  leading  ques- 
tions, and  the  acceptance  or  rejection  of  evi- 
dence not  strictly  in  rebutial,  are  within  the 
sound  discretion  of  the  trial  court 

[I]  (3)  Tbe  statement  of  one  or  more 
grounds  of  objection  is  a  waiver  of  all  other 
grounds  not  stated.' 

[7]  (4)  Overruling  a  valid  objection  to  a 
question  not  responded  to  by  tha  witness,  or 
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^86  snunrered  fiTorablx  to  the  obJectOT^  Is 
not  pr^udldal  error. 

One  or  anotber  of  tbese  prlndplee  will 
condonn  the  .  flftb.  sixtb,  serenth,  eighth, 
ninth,  tenth,  twelfth,  fifteenth,  sixteenth* 
elehteenth,  nlnteenth,  twentieth,  twenty-flrat, 
twenty-second,  twaity-fonrttii  and  twoity- 
fifth  assignments  of  eiior. 

[I]  Tlie  nlntli  assignment  relates  to  the 
admission  In  erldoice  of  a  written  i^ree- 
ment,  pniportlng  to  be  between  J.  If.  Coop- 
er, one  of  the  defendants,  and  B.  31.  Slaugh- 
ter. **aB  agent  for  Mrs.  -M.  IL  Slaughter,**  the 
plaintiff,  and  purporting  to  be  signed  by  "J. 
M.  Coopei^  and  "B.  iL  Slaughter.  Ai^t" 
The  substaace  ct  lAie  agreement  was  that,  to 
-settle  an  existing  dispute  between  them  as 
to  the  boundary  between  sections  4C  and  48» 
and  to  establish  a  correct  line,  eadi  party 
ahonld  employ  a  surveyor  who  should  Jointly 
locate  said  Ibie,  and  that  the^  ahonld  abide 
by  the  line  thus  established,  and  that  all  dis- 
putes as  to  formw  lines  should  be  thereby 
settled.  Th9  objections  to  its  Introduddon. 
were,  in  substance,  that  It  was  not  shown  to 
be  binding  on  the  plaintiff;  and  hence  was 
not  binding  aa  the  defendants,  and  was 
wlttiout  any  npressed  conslderatUms.  The 
answer  to  these  objections  is  <1)  that  tb» 
plaintiff  had  already  testlfled  to  the  fnU  au- 
thority of  bar  agrat,  B.  BL  Slaughter,  to 
represent  her  in  the  adjustment  of  the  dis- 
pute, and  that  she  had  ratlfled  tills  agree- 
ment; and  ^  13ie  mutual  i^omlse  to  abide 
by  the  result  was  a  sufficient  omsiderathm 
for  the  agreement. 

[f,  II]  The  agreonent  was  evidently  de- 
signed as  a  commtm-law  submission  for  ar- 
tdtratlon  and  award:  and,  the  Issue  b^ng 
mmiy  a  disputed  boundary,  no  writing  was 
neceflsaiy.  Shaw  t.  State,  120  Ala.  80,  28 
South.  890.  Hence,  though  the  agreement 
was  In  fact  In  writing,  It  could  be  made,  on 
behalf  of  the  principals,  by  their  authorized 
agents  without  any  written  authority.  Had 
this  agreemoit  been  fully  executed  by  the 
■certi/tcatUm  by  the  arUtrators  ot  the  Une 
established  by  them,  it  seems  that  this  would 
have  been  conclusive  of  the  whole  dispute, 
and  would  have  settled  the  issues  of  this 
case  in  favor  of  the  plaintiff,  operating  by 
way  of  estoppel  against  the  defendants'  con- 
tentions. Shaw  T.  State.  125  Ala.  80,  28 
South.  390;  Moore  t.  Hdms,  74  Ala.  368; 
Burrus  T.  Meadors,  90  Ala.  140,  7  South. 
469.  A  copy  of  a  paper,  purporting  to  be 
the  certificate  of  the  arbitrators  as  to  the 
line  established  by  them.  Is  incorporated  In 
tbe  transcript,  and  marked  "Exhibit  C." 
But  it  nowhere  appears  that  the  certificate 
was  Introduced  in  evidence;  and  hence  we 
cannot  consider  It  here  for  any  purpose. 
Nevertheless  the  agreement  was  In  any  case 
competent  as  an  admlraion  by  Cooper  to 
show  the  character  of  Cooper's  claim  to  the 
disputed  strip,  and  whether  his  asserted  pos- 
session was  or  had  been  wltii  tbe  intention 


of  claiming  It  absolutdy,  regardless  ot  th^ 
true  boundary,  or  <mly  in  case  It  lay  within 
his  true  boundary,  and  was  a  part  of  his  sec- 
tion 45.  For  this  was  one  of  the  decisive 
issues  in  the  case  as  framed  by  the  plead- 
ings. It  was  also,  when  executed  by  an  ac- 
tiial  survey  and  location,  as  was  tbe  case 
here,  competent  to  show  the  location  of  the 
true  boundary,  and  might  be  strongly  per- 
snaslvek  If  not  condnsive,  upon  that  iasaa- 
And.  we  may  add.  as  long  as  It  was  ac- 
quiesced in,  it  would  be  presumed  to  be  the 
true  boundan^. 

(11]  It  is  now  argued  that  the  paper  in 
question  was  not  identified  by  any  witness. 
This  objecticm,  if  valid,  was  not  made  In 
the  court  bdow,  and  cannot  be  here  con- 
sidered. 

[12,  It]  The  tenth  assignment  r^tes  to 
a  map  of  sectlcm  4S  and  Its  environments, 
purporting  to  be  made  by  the  two  surveyors 
diosen  to  establish  tin  disputed  line.  It 
may,  perlups,  be  conceded  tttat  this  map 
threw  no  light  <m  the  issues  before  Qie  Jury, 
or  at  least  added  nothing  of  valve  to  the  tes- 
timony of  Nldiol.  one  ot  tbe  surv^ro.  If 
so.  Its  admission  was  harmless  to  the  de- 
fendants. However,  the  only  obJecUoi  nude 
to  its  introduction  was  that  "it  was  made 
under  an  agreonait  vrbldx  Is  not  binding  on 
the  ditfendant.''  Tlie  objectitm  was  not  good. 
In  view  of  the  fact  that  an  apparentiy  bind- 
ing agreanoat  was  actually  in  evidence;  and 
othw  grounds  of  objectiim,  if  any  there  were, 
were  waived. 

[14]  Fossesslon  Is  a  collective  ftut  to  wliidi 
a  witness  may  testify;  hence  there  was  no 
error  in  overruling  defttidants*  objection  to 
the  question  to  B.  M.  Slaughtw,  "Who  was 
in  actual  possession  of  section  46;"  etc.? 
Woodstock  T.  Roberts,  87  Ala.  436,  6  South. 
S49;  Oerl  v.  State,  125  Ala.  89.  28  South. 
609.  Moreover,  the  vrltness  had  already  stat- 
ed that  the  plaintiff  was  In  possessltm,  and 
this  question  was  only  camtilattva 

[II]  Plaintiff  was  allowed  to  show  a  par- 
ticular Instance  In  which  her  agent  objected 
to  the  presence  on  the  disputed  strip  of  an 
alleged  trespasser  who  had  purchased  from 
Cooper,  followed  by  an  agreement  permitting 
him  to  remain.  D^endants'  general  objec- 
tion to  the  question  was  overruled.  As  an 
act  of  possession  and  control,  the  facts  stat- 
ed were  relevant  and  competent  under  the 
issues  as  framed.  Defendants'  motion  to  ex- 
clude the  evidence,  on  the  ground  that  plain- 
tiff had  not  made  out  a  prima  fade  case, 
was  properly  overruled. 

£11]  The  acts  and  dedarations  of  J.  M. 
Cooper,  one  of  tbe  defendants,  with  respect 
to  tiie  boundary  between  sections  45  and  46 
and  its  proper  location,  were  dearly  rele- 
vant, as  bearing  upon  the  character  of  his 
possession  of  the  disputed  strip,  and  the  In- 
tent with  which  it  was  held  by  him.  Hence 
plaintiff  was  properly  allowed,  on  cross-ex- 
amination, to  ask  Cooptt's  wlfe^  Us  code- 
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fendant,  If  Cooper  bad  hired  a  sorreyor  "to 
run  oat  his  holdings."  And  also  to  ask  de- 
fendants* witness  Turner,  who  had  survey- 
ed section  4S  at  the  Instance  ot  3.  Sf.  Coop- 
er, as  to  the  latter's  statements  made  and  In- 
structions slven  to  him  at  the  time  In  re- 
gard to  the  running  of  the  lines.  These  con- 
slderatltma  dispose  of  the  eleventh,  thir- 
teenth, fourteenth,  seventeenth,  and  twenty- 
third  assignments. 

Besides  the  general  Issue,  the  defmdants 
pleaded  spedficaUy  <2)  **that  they  are  the 
ownera  of  the  property  described  In  the  com- 
plaint;" (8)  "that  they  have  been  In  open, 
notorious,  peaceable,  adverse,  and  hostile  pos- 
session of  said  property  for  a  period  of  ovet 
ten  years ;  (4)  "that  there  has  been  no  timber 
cat,  as  described  In  said  complaint,  beyond  a 
boundary  line  acquiesced  in  by  plalntUT  and 
defendants  as  the  true  dividing  line  for  a  pe- 
riod of  many  years;"  (6)  "that  they  have 
beoi  in  adverse  possession  of  the  property 
described  in  the  complaint,  under  celor  of 
title,  for  a  period  of  over  10  years."  The 
bill  ot  exceptions  ctmtalns  this  recital:  "It 
Is  admitted  In  open  conrt  that,  for  the  pur- 
pose of  this  trial,  the  ptointlff  admits  that 
the  defendant  Is  the  owner  of  section  45, 
townsfalp  7,  range  1  W.;  and.  the  defendant 
admits  that  the  plaintiff  is  the  owner  of 
section  46,  township  7,  range  1  W.;  that  sec- 
tion 46  lies  north  of  section  46;  that  the 
land  in  dispute,  or  the  line  In  dispute.  Is  the 
line  dividing  and  Is  the  south  boundary  line 
of  46  and  north  boundary  of  4B ;  the  plain* 
tiff  ooBtaidlng  that  the  timbw  in  controversy 
was  cat  on  46^  and  the  defendant  ccmtaidlns 
that  It  was  cat  on  46." 

This  admission  being  condnalTe  as  to  Qie 
ficts  recited,  the  only  remaining  issue  for 
the  Jury  to  determines  under  counts  1,  8, 
and  6  for  statutory  dam^^,  was  whether 
the  trees  in  question  were  willfully  and 
knovringly  cut  north  of  the  line  that  prop- 
tfly  divides  sections  46  and  461  If  cnt  te  the 
uortli  plaintiff  was  entitled  to  recover,  and  if 
cnt  to  the  south  the  defwidants  were  entitled 
to  a  verdict  on  the  nndispated  evid«ice.  It 
it  conceded  by  ai^ellants  that  the  verdict 
of  tbe  Jury  was  fbr  statutory  damages  only, 
and  not  for  ctnnmon-law  trespass.  Indeed, 
the  fact  is  snndently  evident,  since  the  ver* 
diet  was  for  fCO  (for  five  trees,  at  f  10  each), 
and  only  $10  was  claimed  for  the  trespass. 

BKceptlDn  is  taken  to  the  giving  of  live 
writtoi  diargea  at  the  Instance  of  plaintiff, 
wUch,  for  convenience,  we  number  consecu- 
tively. 

[1 7]  Charge  1  asserts  a  correct  proposition 
of  law,  and  living  it  vm  not  erroneous  on 
any  theory  of  the  case.  Walker  v.  Wyman, 
1S7  Ala.  478;  47  South.  1011,  and  cases  dted. 

[II]  Charge  2  aserts  a  correct  proposition 
of  law;  tor,  it  a  disputed  boundary  be  e«- 
tablished  by  the  agreement  of  the  parties,  In , 


which  they  acquiesce,  then  each  is  presumed 
prima  facie  to  own  up  to  the  line  on  his  side. 
"Deemed,"  as  used  in  this  charge.  Is  clearly 
the  equivalent  of  "presumed" ;  nor  does  "ac* 
qulesce"  mean  necessarily  only  for  a  moment. 
If  these  terms  had  any  tendency  to  mislead 
in  these  respects,  an  explanatory  t^arge 
should  hare  been  requested.  Moreover,  the 
charge  limits  the  presumption  of  owner- 
ship to  land  lying  In  section  46 — a  fact  con- 
clusively admitted  by  the  admission  recited 
above. 

[It]  Charge  3  asserts  a  correct  proposition 
of  law;  there  being  no  evidence  that  defend- 
ants had  any  color  of  title  to  any  part  of 
section  46.  « 

[29]  Charge  4  Is  not  erroneous,  for  the  fol- 
lovring  reasons:  (1)  The  plea  of  ownership 
set  up  in  plea  to  the  whole  of  section  46  de- 
scribed In  tbe  complaint  is  conclusively  re- 
futed by  the  admission  referred  to  above. 
(2)  If  this  admission  leaves  any  vitality  In 
pleas  3  and  5.  and  we  think  it  does  not  as 
to  the  statutory  counts,  It  was  nevertheless 
incumbent  upon  defendants  to  prove  the  pleas 
aa  framed,  and  this,  on  the  undisputed  evi- 
dence, they  did  not  even  pretend  to  do. 

[21,22]  Charge  6,  whether  right  or  wrong, 
as  it  related  only  to  possession,  cannot  fur- 
nish a  predicate  for  reversible  error;  for 
that  issue  was,  by  the  formal  admission  of 
defendants,  elemlnated  from  consideration 
under  tbe  statutory  counts,  and  by  the  ver- 
dict of  tbe  jury  the  trespass  counts  were 
diisregarded.  However,  we  think  the  charge 
is  a  correct  statement  of  the  law  if  by  "dis- 
puted possession"  is  meant— as  may  well  be 
the  case — a  visibly  contested  possession. 
And,  although  the  words  may  mean  only  a 
verJjaUy  disputed  possesaion,  such  a  meanlns  . 
will  not  be  Imputed  for  the  purpose  of  put- 
ting the  trial  court  In  error.  Defendants 
should  have  asked  for  an  explanatory  charge, 
if  they  feared  the  misleading  tendency  of  the 
language  used. 

We  find  no  prejudicial  error  In  the  record, 
and  the  judgment  is  affirmed. 

Affirmed.  All  tbe  Justices  concur,  exc^it 
DOWDELL,  0.  J.,  not  sitting. 


STATS  V.  IDE  COTTON  MILLS. 

(Supreme  Court  of  Alabama.   Jan.  18,  1912.) 

1.  Taxation  (H  452,  495*)  —  Assessusnt  — 
Appeal  —  RKFE4I.  or  Statute  —  Bight  or 
State. 

Code  1907, 1 22S2,  authorising  tax  commia- 
Moners  and  taxpayers  to  appeal  to  the  circuit 
court  from  an  order  of  a  connb'  commissionera* 
court,  was  repealed  by  Act  March  81,  1911 
(Acta  1911,  pp.  169-101),  authorizing  an  ap- 
peal by  taxpayers;  and  hence  the  state  cannot 
appeal  from  an  order  of  a  county  commlaaion- 
ers*  court,  flxhig  the  value  of  property  for 
taxation. 

[Ed.  Note.— For  other  cases,  aae  Ttixatlon. 
Cent  Dig.  II  806,  807,  888;  Dee.  Die  |i  4S2| 
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2.  Taxation  (|  452*)--AwwimiT— Appkal 

— Legisutivb  Powbb. 

The  Legislature  can  antiioriie  an  upeal  by 
taxpayers  from  assessment  and  deny  thk  right 
to  the  state. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |S  80&-«07;  Dec  IMg.  »  462.*] 

Appeal  from  Circuit  Coart,  Calhonn  Conn- 
tj;  Hugh  D.  MerrllU  Jndge. 

Tax  EsaessmeiU  proceeding  by  the  State  of 
Alabama  against  the  Ide  Cotton  MUls.  From 
a  Jndgment  of  the  circoit  ccnirt,  dlamlsslng 
the  State's  appeal  from  a  dedahm  of  the  com- 
mlflslonen'  court,  the  State  appeal*.  Af- 
firmed. 

R.  C.  Brlckell,  Atty.  GeiC.  and  W.  L.  Mar- 
tin, Asst.  Atty.  Gen.,  for  the  State.  WlUett 
&  Wlllett,  for  appellee. 

NtAYFIELD,  J.  [1]  The  sole  question  pre- 
sented for  decision  by  this  appeal  Is  whether 
or  not  the  state,  under  the  existing  statutes, 
can  take  or  prosecute  an  appeal  from  an  or- 
der or  decree  of  the  county  commissioners' 
court,  fixing  the  value  of  property  for  tax- 
ation. 

The  county  tax  commissioner  for  Calhoun 
county,  at  the  July  term  of  the  commission- 
ers' court  for  that  county,  reported  to  the 
court  that  the  taxes  of  the  Ide  Cotton  Mills 
were  assessed  on  $260,000  valnatlou,  and 
recommended  a  raise  of  the  assessed  value 
to  the  amount  of  9411.000.  The  taxpayer, 
being  cited,  appeared,  and  the  hearing  was 
continued  by  the  court  until  September  4, 
1911,  when  a  hearing  was  had  and  a  "Judg- 
ment rendered,  fixing  the  value  at  $260,000" ; 
the  court  thus  declining  to  make  any  raise 
In  the  assessment. 

On  the  same  date  (September  4,  1911),  the 
state  of  Alabama  applied  for  and  obtained 
an  appeal  to  the  circuit  court  of  Calhoun 
county.  This  appeal  to  the  circuit  court 
came  on  for  hearing  on  the  4th  day  of  No- 
vember, 1911,  and  the  taxpayer,  the  appellee, 
moved  to  dismiss  the  appeal,  which  motion 
was  granted  and  the  appeal  dismissed  by  the 
circuit  court  and  from  that  judgment  of  dis- 
missal the  state  takes  this  appeal. 

Under  the  statutes  as  th^  appear  in  the 
Code  of  1907.  there  Is  no  doubt  that  both 
the  state  and  the  taxpayer  are  given  the 
right  of  appeal  from  as  assesamoit  by  the 
court  of  county  commissioners  to  the  circuit 
court,  or  a  court  of  like  Jurisdiction.  The 
statutes  expressly  so  provide.  Section  2262 
of  the  Code  reads  as  follows:  "2262.  Ap- 
peals.— ^Tax  commissioners  and  tax-payers 
may  appeal  within  thirty  days  to  the  circuit 
court,  or  court  of  like  Jurisdiction,  from  the 
order  of  the  board."  This  section,  however. 
Is  a  mere  codification  of  a  part  of  an  act 
amending  the  general  revenue  bill  of  1903. 
This  section,  as  thus  written,  was  construed 
to  this  effect  in  the  case  of  State  v.  Bley, 
162  Ala.  239,  BO  South.  263. 


It  Is  a  matter  of  common  knowledge  that 
a  new  revenue  bill,  and  more  or  less  amend- 
ments thereto,  are  passed  at  nearly  every 
session  of  the  Legislature.  As  has  been  more 
than  once  remarked  by  this  court,  It  Is  to 
be  regretted  that  It  seems  inqxaslble  to 
maintain  any  permanency  In  the  revenue  and 
tax  laws  of  the  state.  When  they  have  been 
codified,  they  have  In  nearly  every  instance 
been  materially  changed  before  the  Code 
could  be  printed. 

The  last  general  revision  of  the  rerenue 
laws  was  by  act  of  March  81, 1911  (Acts  1911, 
pp.  15^191).  A  lai^e  part  of  this  act  dealt 
with  the  same  subject  of  taxation  and  assess- 
ments which  was  theretofore  regulated  by 
article  10  of  chapter  45  of  the  Code,  which 
partictaar  article  relates  to  the  'Tax  Com- 
missioner," wiiich  is  under  the  chapter  "Tax- 
ation." Sectlcm  22S2  of  the  Code,  above 
auoted,  was  a  part  of  that  article  and  chap- 
ter so  revised  by  the  general  revenue  bill  of 
1911.  -The  part  of  the  last  act,  rating  to 
appeals  In  cases  like  the  one  under  consider- 
ation, reads  as  follows:  "36C.  From  any 
final  assessment  of  tangible  or  intangible 
property  for  taxes,  fixed  by  any  officers, 
board  or  tribunal  charged  with  the  du^  of 
assessing  tangible  or  Intangible  property  for 
taxes,  or  with  the  duty  of  revlsii^  or  r^ 
vlewhig  aaseesments  of  property  for  taxes, 
the  owner  In  case  the  property  lies  aiUrely 
within  one  county,  may  appeal  to  the  circuit 
court  or  any  court  of  like  jurisdiction  in 
which  the  property  llee,  and  in  case  the 
property  lies  in  more  than  one  connty,  the 
owner  may  appeal  to  the  circuit  court  or  any 
other  court  of  like  Jurisdlctlou  In  any  comi- 
ty In  which  any  of  the  property  lies.  All 
such  appeals  may  be  taken  within  thirty 
days  after  the  date  of  the  asseesment  or  aft- 
er the  date  of  the  final  decision  of  the  offi- 
cer, board  or  trlbnnaL  •  •  ♦  From  tbe 
Judgment  of  the  trial  court,  Hther  party  may 
appeal  to  the  Supreme  Court- within  thirty 
days  from  the  rendition  of  the  jndgment" 

It  thus  appears  that  section  2252  of  tbe 
Code  was  repealed  or  substituted  by  tbe 
above-Quoted  provIMon.  It  also  appears  that 
no  appeal  Is  now  authorized,  by  tbe  state  or 
by  its  agencies,  from  orders  and  judgments 
of  courte  of  county  commissioners  as  te  as- 
sessments; but  that  an  appeal  from  such 
orders  or  Judgmente  Is  allowed  to  the  tax- 
payer. It  further  appears,  however,  that  an 
appeal  is  allowed  to  both  parties  to  the  Su- 
preme Court  from  judgmaats  or  orders  In  the 
circuit  courts  In  vsxch.  tax  proceedings.  It 
follows  that  tbe  state's  appeal  to  this  court 
was  authorized,  but  that  Its  appeal  to  the 
circuit  court  was  not  authorized,  and  that 
the  circuit  court  properly  dismissed  it,  qd 
motion. 

[2]  The  right  of  appeal  in  such  proceedings 
Is  a  right  conferred  by  statute,  and  must  be 
exercised  In  the  mode  and  within  the  time 
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prescribed  hj  the  statute.  It  is  perfectly 
competent  for  tbe  Legislature  to  anttaorlze 
an  appeal  hj  the  taxpayer  and  to  deny  tbe 
right  to  the  state.  The  right  of  appeal  is 
(leoled  to  the  state,  but  allowed  to  the  citi- 
zen, in  most  all  criminal  proceedings  and  in 
some  quasi  criminal  proceedings;  and  we 
know  of  no  reason  which  will  prevent  the 
Legislature  from  allowing  it  to  one  party 
and  denying  it  to  another,  in  a  proceeding 
)ik6  this. 

The  original  act  of  1903  (Acts  1008,  S  1, 
p.  295),  out  of  which  section  2252  of  the 
Code  was  made,  authorized  an  appeal  or  re- 
new from  the  assessment  by  the  state,  but 
not  by  the  taxpayer,  and  It  was,  on  account 
of  this  discrimination  and  of  other  objec- 
tions, assailed  by  a  taxpayer,  Bley.  This 
court  in  that  case  (State  t.  B1^,  162  Ala. 
239,  SO  South.  268)  held  that  tbe  statnte  was 
valid,  notwithstanding  it  allowed  an  appeal 
to  the  state,  or  to  its  agencies,  but  denied 
Bach  appeal  to  the  taxpayer. 

The  effect  of  the  codification  was  to  au- 
thorize the  appeal  by  both  parties;  but  the 
Bubaequent  Legislature  of  1911  saw  fit  to 
change  it  by  allowing  the  taxpayer  to  appeal 
from  the  orders  or  judgments  in  the  commis- 
sloners*  courts,  and  denying,  by  failure  to  pro- 
Tide,  an  appeal  therefrom  by  the  state.  The 
wisdom  or  the  policy  of  these  various  chang- 
es, allowing  the  right  of  appeal  to  one  par- 
ty and  denying  It  to  the  other,  is  a  question 
for  tbe  consideration  of  the  L^islature,  and 
not  one  for  the  courts. 

This  change  of  the  law  having  been 
wrought  by  a  change  of  the  revenue  lawa  of 
the  state,  and  by  the  passage  of  the  general 
revenue  bill.  It  Is  therefore  relieved  of  some 
questioiis  which  migbt  otherwise  arise  as  to 
the  sufficiency  of  the  title  of  the  Mil  to  au- 
thorize this  particular  provision.  This  for 
the  reason  that  "general  revenue  bills"  are 
excepted  from  the  operation  of  section  45  of 
the  Constitution,  touching  the  reqnironeDts 
as  to  tbe  titles  of  bills. 

It  follows  that  the  trial  court  properly  dis- 
missed the  appeal,  and  its  action  In  so  doing 
is  hereby  afflrmed. 

Affirmed.  AH  the  Justices  concur,  save 
DOWDEOA  C  J.,  not  sitting. 


EIiAM  et  al.  v.  A.  P.  BREWBB 
LUMBER  CO.  et  al. 

<8upTttiie  Court  of  Alabama.   Jan.  11,  1912.) 

1.  EtViDBKCE  (S  814*>— Hbabsat  Evidence, 

Where,  in  a  salt  by  a  creditor  of  a  fauBband 
to  Bet  aside,  aa  fraudulent,  a  deed  to  his  wife 
of  real  estate  purchased  end  paid  for  by  him, 
there  was  erideace  that  $600  was  paid  to  the 
veodor  as  a  first  payment,  evidence  of  the  fa- 
ther of  the  hnsband  and  executor  of  the  wife, 
since  deceased,  that  ahe  gave  him  $500  to  keep 
for  her,  and  that  he  returned  the  money  and 
loaned  her  $100  to  make  the  first  payment,  was 


not  objectionable  as  hearsay,  Uwogh  he  was  lM>t 
present  when  tbe  money  was  paid  to  the  vendor. 

[Ed.  Note— For  other  casea,  see  Dvldenc& 
Cent.  Dig.  H  1168-1173;  Dec  Dig.  i  314.*] 

2.  Etidknos  a  314*)— Heabsat  Etidbnoe. 

EMdence  as  to  how  the  wife  earned  the 
money  allied  to  have  been  paid  to  the  vendor, 
end  evidence  of  a  tiilrd  prnon  obtaining  a  loan 
for  her  to  make  a  payment  on  tbe  land,  was  not 
objectionable  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1168-1173;   Dec  Dig.  !  314.*  ] 

8,  Evidence  ({  314*)— Heabsat  Evidence. 

The  testimony  of  a  witness  that  be  knew 
the  time  the  wife  bought  tbe  land  was  not  ob- 
jectionable as  hearsay,  bat  was  admissible  to 

fix  the  date. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig,  H  1168-1173;   Dec.  Dig.  }  314.*] 

4.  Fbaxtddlent    Conveyances    (8  290*)— 
Tbanbactionb   Between    Husband  and 

Win— EVIDBNOB— ADMIB8IBn.ITT. 

In  a  suit  bv  a  creditor  of  a  hnsband  to  set 
aside  as  fraudulent  a  deed  to  his  wife  of  real 
estate  purchased  and  paid  for  by  him,  but  con- 
veyed to  her  pursuant  to  his  directions,  the  tes- 
timony of  a  witness  that  about  tbe  time  that 
the  land  was  bought  the  wife  told  him  she 
would  like  to  get  a  place,  and  that  she  bad  some 
money  to  make  a  payment,  was  admissible  to 
show  that  the  wife  was  contemplating  purchas- 
ing the  land  at  the  time  it  was  purchased. 
'  [Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig,  H  Sa» ;  Dec.  Dig. 
S  290,*] 

5.  FbAUDULBNT     CONTKTAnOES     ^  104*)— 

TaANSAonoiTS   Between   Husband  and 

Wife. 

Where  the  money  paid  for  land,  the  legal 
title  to  which  was  taken  in  the  name  of  the 
wife,  was  the  money  of  the  husband,  and  the 
wife  was  a  mere  dummy  used  to  defraud  fu- 
ture or  existing  creditors  of  tbe  husband,  tbe 
conveyance  at  the  suit  of  n  creditor  of  the  hus- 
band must  be  set  aside. 

[Ed.  Note^For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  887-344;  Dec.  Dig. 

6.  FEAUD-UI.ENT   CONTBTAJrCXB    d  88*)— NA- 
TUBK  OP  TRANSFEB. 

A  creditor  may  reach  funds  fraudulently 
attempted  to  be  placed  beyond  the  reach  of 
creditors  and  Invested  In  land  before  It  becomes 
a  Ixma  fide  homestead. 

[Ed.  Note.— For  other  oases,  see  Fraudulent 
Gonvwaaeai,  Cest  Dig.  H  I>ee^ 
I  38.*] 

Simpson,  J.,  dissenting  in  part 

Appeal  from  Chancery  Court,  Bibb  County; 
Thomas  H.  Smith,  Chancellor. 

Suit  by  the  A.  P.  Brewer  Lumber  Com- 
pany and  another  against  L.  T,  Elam  and 
another.  From  s  decree  for  plaintlfls,  de- 
f^dantB  appeaL  Affirmed. 

W.  H.  Wright  and  W.  W.  Qnarles,  for  ap- 
pellanta.  Lavender  A  TbompacHi,  for  appel- 
lees. 

SIMPSON,  3.  The  bill  in  this  case  Is  filed 
by  the  appellees  to  set  aside,  as  fraudulent, 
a  deed  made  by  W.  H,  Gooprar  and  wife  to 
Nancy  J.  Elam,  who  was  the  wife  of  L.  T. 
Elam,  on  the  ground  that  tbe  property  in 
question  was  bought  by  said  L.  T.  Elam,  paid 
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for  with  hia  money  and  the  conveyance  di- 
rected by  him  to  be  made  to  bla  said  wife, 
for  the  pnrpoee  of  hindering,  delaying,  or 
defrauding  his  creditors. 

The  defense  set  up  Is  that  althoogh  L.  T. 
Elam  (the  husband)  negotiated  the  original 
transaction  tor  the  purchase  of  the  land 
in  1904  for  $1^.  of  which  $600  was  paid 
in  cash,  at  the  time  of  the  purchase,  and  al- 
though, at  that  time,  he  said  nothing  to 
Cooper  about  his  acting  for  his  wife,  yet  he 
was  purchasing  for  his  wife,  made  the  first 
payment  of  |600  with  money  belonging  to 
bis  wife ;  that  all  subsequent  payments  were 
made  by  the  wife  out  of  her  own  moneys, 
and  the  deed  finally  made  to  her,  under  his 
instructions.  There  was  no  writing  at  the 
time  of  the  original  purchase.  Subsequently 
Cooper  made  out  a  title  bond  In  the  name 
of  L.  T.  Slam,  who  testifies  that  he  refused 
to  receive  the  same  because  not  made  to  his 
wlf&  There  is  a  conflict  between  his  testi- 
mony and  that  of  another  witness  as  to 
whether  such  a  conversation  took  place,  but 
the  evidence  shows  that  said  title  bond  was 
never  delivered  to  blm,  according  to  the  tes- 
timony of  respondents,  and  the  vendor,  Coop- 
er, says  that  he  delivered  it  either  to  L.  T. 
Elam  or  to  said  witness.  At  the  time  of  the 
second  payment,  In  October,  1905,  L.  T. 
Elam  Instructed  the  vendor  to  make  the  deed 
to  his  wife — Nancy  J.  Elam — and  a  deed  to 
her  was  drawn  np,  signed,  and  acknowledged 
on  January  4,  1906,  but  was  not  delivered 
until  the  time  of  the  last  l^ayment  in  March, 
1907.  The  Indebtedness  to  the  complainants 
accrued  after  the  4th  day  of  January,  1906, 
but  before  the  final  delivery  of  the  deed  In 
1907,  and  the  evidence  shows  that  In  1904, 
and  until  after  January  4,  1906,  said  W.  T. 
Elam  was  not  Indebted  to  any  one,  except 
that  on  the  20th  day  of  July,  1904,  said  L. 
T.  Elam,  as  one  of  the  sureties  for  Simmons 
Lumber  Company,  signed  a  replevy  bond,  in 
the  case  of  Simmons  Lumber  Co.  v.  A.  P. 
Brewer  Lumber  Co.,  one  of  tbe  complainants 
In  this  suit  which  was  afterwards  forfeited. 

[1-4]  A.  L.  Elam,  the  father  of  L.  T.  Elam, 
who  Is  also  the  executor  of  Nancy  J.  Elam, 
who  has  died  since  the  commencement  of 
this  suit,  testified  that  said  Nancy  J.  Elam 
paid  for  the  property;  that  she  gave  him 
fSOO  to  keep  for  her  in  3902;  that  she  had 
$100  when  she  was  married ;  that  she  bad  at 
least  $250  realized  from  cotton  raised  by  her 
on  the  place  In  controversy;  that  she  also 
sold  chidcens  and  eggs;  that  the  cotton  was 
ginned  at  his  gin,  and  he  paid  her  the  money 
for  same;  that  he  loaned  her  $100  to  make 
out  the  $600  for  the  first  payment;  that  he 
iTorrowed  $600  from  George  Mitchell,  he  and 
Nancy  J.  Elam  signing  the  note,  to  make 
the  second  payment,  and  that  he  subsequent- 
ly repaid  the  money  to  George  Mitchell;  that 
he  furnished  $200  and  Albert  Elam  $400  to 
said  Nancy  3.  Elam  to  make  the  third  and 
last  payment;  that  the  deed  to  Nancy  J. 
EUun  was  delivered  to  him  by  Cooper  for 


her;  that  at  that  time  J.  L.  Elam  was  "on 
the  Bcont,"  "a  fugitive  from  Justice,"  on  ac- 
count of  certain  Indictments  against  him  for 
the  illegal  sale  of  whisky;  that  the  last 
payment,  Indudlng  interest,  was  paid  In 
latter  part  of  19(M.  or  early  in  1907;  that 
Nancy  J.  Elam  built  the  house  on  tbe  place, 
with  money  derived  from  her  rents,  a  few 
months  after  the  place  was  bought;  that 
he  was  not  present  when  any  of  the  pay- 
ments were  actually  made,  except  as  to  $215 
or  $220  Interest  which  be  paid,  when  the 
deed  was  d^lvered;  that  at  the  time  this 
property  was  bought  said  L.  T.  Elam  owned 
also  a  storehouse,  and  about  220  acres  of 
otii&c  land,  with  a  sawmill  on  it,  and  a  good 
deal  of  personal  property;  and  that  L.  T. 
Elam  conveyed  that  property  to  his  wife 
about  the  time  the  deed  to  the  proi)erty  in 
question  was  delivered.  George  W.  Mitchell, 
a  brother-in-law  of  A.  L.  Elam,  corroborat- 
ed his  statement  as  to  borrowing  the  money 
from  Mitchell  to  make  payment  on  the  land« 
and  as  to  the  repayment  of  the  money  by 
said  A.  L.  Elam.  J.  W.  Logan  testified  that, 
about  the  time  that  Nancy  3.  Elam  traught 
tbe  land  In  question,  slie  told  him  she  would 
like  to  get  a  place  in  that  locality,  and  that 
she  had  some  money  to  make  a  payment  on 
it  L.  T.  Elam  testified  that  his  wife  bought 
the  land  from  Cooper;  that  not  a  dollar  of 
the  purchase  money  was  paid  by  him ;  that 
be  made  the  trade  with  Cooper  for  her; 
that  she  bad  some  money  wb&i  be  married 
her;  that  she  bad  cotton  patcbes  every  year; 
that  his  father  furnished  to  her  a  little  of 
the  money;  that  she  and  his  father  borrowed 
the  money  to  make  the  second  payment  from 
George  Mitchell;  that  he  made  tbe  payments 
to  Cooper  for  his  wife,  with  her  money,  ex- 
cept the  last  payment ;  that  he  did  not  owe 
anything  at  the  time  the  trade  was  made  in 
1004,  nor  at  the  time  the  deed  was  acknowl- 
edged In  1906;  that  his  wife  had  borrowed 
$400  or  $500  after  the  first  payment,  which 
money  and  also  the  $600  they  got  from  George 
Mltch^  was  placed  to  his  accoiut  at  the 
bank  and  he  c^iecked  it  out  to  make  the  pay- 
ments, and  the  same  Is  true  as  to  the  money 
furnished  by  his  father  and  brother  to  make 
the  last  payment;  that  he  did  not  have  any- 
thing to  do  with  the  interest  payment ;  that 
the  other  land  which  he  conveyed  to  his 
wife  was  subject  to  a  mortgage  which  was 
afterwards  foreclosed;  that  his  bankrupt 
proceedings  are  still  pending.  W.  A.  Elam, 
a  brother  of  L.  T.  Elam,  testified  that  be 
knew  that  Nancy  J.  Elam  had  money  of  her 
own;  that  he  was  present  when  she  deliver- 
ed $600  to  his  father  to  keep  for  her,  also 
when  his  father  returned  the  money  to  ber, 
and  she  said  she  wished  to  make  payment  on 
the  land  she  had  bought  from  Cooper,  that 
he  let  her  have  $400  to  make  tbe  last  pay- 
ment; that  Lem  was  "on  the  scout"  at  that 
time;  that  Nancy  J.  Elam  was  an  Indna- 
trious,  business  woman,  and  Lmb  wu  cai^ 
leas  and  drinking. 
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No  attonpt  Is  made  to  liapeacb  any  of  the 
witneBses  on  the  part  of  the  respondents  nor 
to  oontroTert  any  of  the  facts  testlfled  to  by 
them,  except  the  single  fact  that  the  bond 
for  title  was  made  by  Mr.  Ellison  and  of- 
fered by  him  to  L.  T.  Elam,  the  complainants 
relying  npon  the  {^eral  fact  that  L.  T.  Elam 
said  nothing  abont  his  wife  when  he  made 
the  first  n^otiatton  for  the  purchase  of  the 
land,  that  he  was  the  active  agent  in  making 
the  first  and  second  payments,  and  that  he 
was  engaged  in  a  hazardona  bnsinees  which 
woold  suggest  a  desire  to  protect  hlms^ 
against  creditors,  and  the  fact  that  the  wit- 
nesses were  parties  connected  by  i>lood  or 
marriage  with  li.  T.  Elam  or  his  said  wife. 
The  only  objections  made  to  the  testimony 
of  A.  L.  Elam  are  that  it  is  hearsay,  and 
the  witness  was  not  present  when  the  money 
was  actoally  paid  to  Cooper.  While  there 
may  be  some  hearsay  statements  in  his  tes* 
timony,  yet  it  is  not  hearsay  that  she  gave 
him  the  1500  to  keep  for  her,  that  he  re- 
turned the  money  and  loaned  her  $100  for 
the  purpose  of  making  the  first  payment  at 
the  time  when  other  evidence  shows  that  it 
was  actually  paid,  nor  are  the  facts  as  to 
liow  she  made  the  money  hearsay,  nor  is  the 
testimony  of  Mitchell  bearsay,  as  it  was  a 
part  of  the  transaction  of  borrowing  the 
money  from  him  and  tends  to  corrobonte  the 
testimony  of  A.  L.  Elam. 

As  to  the  testimony  of  J.  W.  Logan,  the 
motion  was  to  exclude  his  entire  testimony 
in  diief.  It  certainly  was  not  hearsay  that 
be  knew  about  the  time  she  bought  the  land, 
as  that  is  a  matter  that  may  always  be  prov- 
ed in  this  way  for  the  puriKtse  of  fixing  a 
date,  and  the  conversation  which  he  had  with 
Nancy  J.  Elam  was  admissible  as  a  circum- 
stance tending  to  show  that  slie  was  con- 
templating purchasing  the  land  at  the  time 
It  was  purchased.  His  statement  on  cross- 
examination  that  he  does  not  know  who 
bought  the  land  does  not  show  that  he  did 
not  know  what  be  testified  about,  but  only 
that  he  does  not  know  what  is  the  legal 
result  of  the  transaction,  which  is  a  gues- 
tioo  of  law  to  be  determined  by  the  court. 

[6. 1]  The  majority  of  the  court,  consist- 
ing of  ANDERSON,  McCLELLAN,  MAT- 
FIELD,  SAYRE,  and  SOMBRVILLE.  JJ., 
are  of  the  opinion,  as  expressed  by  Jus- 
tice ANDERSON,  that  the  decree  of  the 
chancery  conrt  most  be  affirmed.  They 
think  that  the  reasonable  Inference  to  be 
drawn  from  the  evidence  Is  that  the  mon- 
ey paid  for  the  land  was  the  husband's, 
and  that  the  wife  was  a  mere  dnmmy  or 
"man  of  straw,"  used  for  the  purpose  of 
deceiving  and  defrandlng  the  creditors  of  the 
bnsband~future,  as  well  as  existing  ones. 
They  are  also  aware  of  the  rule  that  credi- 
tors cannot  complain  of  a  disposition  by  a 
debtor  of  exempt  property — that  Is,  property 
not  subject  to  thtir  claims — but  do  not  think 
tlut  the  bill  xnoceeds  upon  the  theory  of  set- 


ting aside  a  conveyance  of  exempt  property 
by  the  debtor,  as  it  seeks  to  reach  funds,  or 
the  proceeds  of  same,  fraudulently  attempt- 
ed to  be  placed  beyond  the  reach  of  credi- 
tors and  invested  in  land  before  it  became  a 
bona  fide  homestead.  Consequently  the  de- 
cree of  the  court  must  be  affirmed. 

The  writer  'expresses  bis  opinion  In  dis- 
sent as  follows: 

There  are  certain  general  principles  that 
are  settled,  to  wit:  When  a  voluntary  con- 
T^ance  is  attacked  by  a  creditor  existing  at 
the  time  of  the  omveyanc^  no  proof  of  actu- 
al fraud  iB  needed,  as  the  deed  is  void  as  , 
to  existing  creditors.  When  a  voluntary 
conv^ance  Is  made  It  Is  valid  as  to  subse- 
qumt  creditors,  unless  fraud  in  fact  be 
shown,  and  the  burd^  Is  on  the  complain- 
ant to  show  It,  and  as  the  donee  has  paid 
no  consideration.  It  is  not  necessary  to  con- 
nect him  with  the  fraud.  Seals  v.  Robin- 
son. 75  Ala.  364,  369,  370 ;  Allen  et  al.  t. 
Caldwell,  Ward  &  Co.,  149  Ala.  283,  297,  298; 
42  Sooth.  865.  When  a  conv^ance  is  at- 
tacked by  creditors  who  were  su(Ai  at  the 
time  of  tile  execaticm  of  the  conveyance,  the 
bnrden  is  np<m  the  vendee  to  prove  that  the 
conveyance  was  supported  by  a  valid,  Val- 
uable consideration.  Walton,  Whann  ft  Co. 
V.  Atkinson  ft  Co.  et  al.,  84  Ala.  092,  4  South. 
681.  Transactions  between  husband  and  wife 
are  dosdy  scrutinised,  and,  as  to  existing 
credltora,  a  deed  made  by  a  vendor  to  the 
wite  under  instructions  by  the  husband  is 
presumed  to  tiave  been  paid  for  by  the  hus- 
band, thus  placing  npon  the  wife  the  burden 
of  proving  an  adequate  consideration;  y^ 
as  to  subsequent  creditors,  the  bnrden  is  on 
the  creditor  to  show  either  that  then  was 
no  consideration,  or  that  the  deed  was  made 
for  the  purpose  of  hindering,  delaying,  or  de- 
frauding creditors.  Walton.  Whaun  &  Co.  v. 
Atkinson  ft  Co.  et  al.,  supra;  Bangs,  Bard  ft 
Co.  V.  Edwards,  88  Ala.  3^  6  South.  764; 
Watts  et  al.  v.  Burgess  ft  Co.,  181  Ala.  333. 
837.  30  South.  868;  Sllvey  ft  Co.  v.  Vernon 
and  Wife,  153  Ala.  670,  4fi  South.  68, 127  Am. 
St  Rep.  69.  In  a  suit  to  set  asl^  a  con- 
veyance as  fraudulent  against  creditors,  if 
the  payment  of  a  valuable  consideration  is 
shown,  the  burden  is  on  the  complainant  to 
show  a  fiiLudulent  Intent  and  that  It  was 
known  to  the  grantee.  Allen  et  al.  v.  Riddle, 
141  Aia.  621,  626.  37  South.  680,  and  casoi 
cited;  Chandler  Bros.  t.  HUwIns,  156  Ala. 
511,  515,  47  South.  284. 

Under  our  statutes,  as  th^  have  existed 
since  1886.  the  earnings  of  the  wife  belong 
to  her  separate  ^tate.  and,  if  the  husband 
has  converted  the  same,  he  can  convey  prop- 
erty to  her  tn  payment  or  reimbursement  of 
the  same.  Just  as  he  could  to  any  other  cred- 
itor, and  lands  purchased  by  her  earnings 
cannot  be  subjected  to  the  huslutud's  debts, 
though  the  conveyance  was  executed  after 
the  accrual  of  the  debts.  Carter  v.  Wortb- 
Ington  ft  Smith,  82  Ala.  884,  2  Soatta.  S16, 
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60  Am.  Bep.  73S.  In  the  case  of  Bangs, 
Bard  A  Co.  r.  Edwards,  anpra,  a  conveyaace 
made  by  a  tMrd  party  to  the  wife,  at  the  In- 
stance of  the  hasband,  was  sustained  against 
creditors  on  the  testimony  of  the  husband 
and  wife  that  she  had  lent  the  proceeds  of 
her  earnings  to  her  hnsband  nntll  she  could 
purchase  a  house  and  lot,  and  that  the  hus- 
band had  paid  for  the  land  purchased  in 
merchandise  from  his  stora  88  Ala.  386, 
387,  6  South.  764.  In  the  case  of  Wing  t. 
Roswald,  74  Ala.  '346,  349,  a  conveyance  to 
the  wife  was  sustained  against  creditors  on 
the  testimony  of  the  husband  and  wife  and 
the  wife's  ^ther;  this  court  saying:  "It 
la  true  that  we  find  some  contradictions  in 
the  details  of  appellees'  evidence  as  to  dates 
and  perhaps  amounts;  but  the  essential 
facts  of  the  case  are  not  shaken  to  such  an 
extent  as  to  authorize  us  to  stamp  them  as 
a  sheer  fabrication,  having  their  origin  In  the 
wicked  motive  of  perjury  on  the  part  of  the 
husband,  the  wife,  and  the  wife's  father." 

In  the  present  case  it  cannot  make  any 
difference  when  the  deed  was  actually  de- 
livered. The  real  transaction  was  when  the 
husband  directed  the  title  to  be  made  to  his 
wife.  As  said  In  the  case  of  Carter  t. 
Worthlngton  &  Smith,  snpra:  "The  control- 
ling test  would  be.  Was  the  consideration 
paid  to  the  grantors  the  property  of  the 
wife?"  82  Ala.  337,  2  South.  617, 60  Am.  Rep. 
788.  In  fact)  even  If  the  purchase  bad  been 
made  by  the  husband  and  nothing  said  about 
the  wlf^  if,  in  fact,  the  property  was  paid 
for  by  her  funds,  not  only  conld  the  hiis* 
band  have  conveyed  it  to  her  In  payment  of 
the  debt,  bnt  he  could  have  been  forced  to 
do  80.  Whether  the  burden  of  proof  was 
on  the  one  or  the  other,  in  the  absence  of 
eridence  to  the  contrary,  we  cannot  presume 
that  the  testimony  of  the  re^ndents  la  a 
fabrication,  and  accordingly  we  hold  that 
under  the  evidence  the  property  in  qxiesUoD 
was  paid  for  with  the  money  of  Nancy  J. 
Elam,  and  the  deed  to  her  was  valid.  In 
addltton  to  what  has  been  said,  the  evidence 
in  this  case  shows  that  the  land  In  question 
was  a  homestead,  and  that  at  the  time  of 
its  pnrchase  It  was  worth  only  $1,800;  and 
while'  there  is  evidence  tending  to  show  that, 
after  the  said  Nancy  J.  Elam,  had  placed  a 
bouse  upon  It,  to  wU,  whoi  the  testimony 
In  this  case  was  taken,  the  property  was 
worth  $4,000  or  $5,000,  yet,  if  It  was  a  home- 
stead worth  only  $1,800  at  the  time  the  hus- 
band directed  the  title  to  be  conv^ed  to  his 
wife,  it  would  not  matter  who  paid  the 
pun^iase  money. 

Affirmed. 

ANDERSON,  McCLBLLAN,  MAYFIELD, 
SAYRE,  and  SOMERVILLE.  JJ.,  concur. 
SIMPSON,  J.,  dissents.  DOWDELL,  a  J., 
not  aitting. 


BBUB  V.  McMILIiAN. 
(Supreme  Court  of  Alabama.   Jan.  18,  1912.) 

1.  BxcEPTiOKB,  Bni  0*  (8  32*)— Siamwo— 

AUTHOBITT  OV  JUDOB— PLACE. 

Since,  under  Act  July  6,  1907  (Acts  1907, 
p.  662),  the  judge  of  the  law  and  equity  court 
of  Mobile  has  and  exerdsea  all  the  jurisdic- 
tion and  powers  which  are  exercised  by  the 
jtidres  of  the  circuit  court,  end  under  Code 
1007,  S  3S00,  may  be  appointed  to  sit  on  the 
circuit  bench  In  any  county  In  the  state,  such 
judge  bad  authority  to  sign  a  bill  of  excep- 
tions while  temporarily  outside  of  Mobile 
county. 

[Ed.  Note.— For  other  cases,  see  Exceptions. 
Bill  of.  Cent  Dig.  II  87-41;  Dee.  Dig.  i  82;* 
Judges,  Cent  Dig.  Y  144.] 

2.  Evidence  (f  3o;'*)— RrraoAcnvE  STATnra 

— DOCDUSnTABT  EV IDBHCE— CURATIVK  ACTS. 

Defendant  offered  as  evidence  of  title  a 
patent,  dated  February  2^  1872,  purporting  to 
have  been  executed  by  L.,  Qovemor,  by  C, 
secretary,  and  coutainiog  certain  recitals  of 
payment  for  the  lands  as  swamp  lands,  and  a 
conveyance  thereof  by  the  Governor.  Plaintiff 
objected,  on  the  ground  that  the  patent  had 
not  been  executed  by  tihe  Governor,  and  was 
not  sealed  with  the  great  seal  of  the  state. 
The  court  took  the  objections  under  advisement, 
and  proceeded  with  the  bearing.  Before  the 
objection  had  been  ruled  on.  Act  April  4,  1911 
(Acts  1911,  p.  192)  was  passed,  anthori^ng 
the  introduction  In  evidence  of  documents  ex- 
ecuted prior  to  February  12,  1870,  by  the 
Governor  in  person,  or  In  his  name  by  Us  sec- 
retary, purporting  to  convey  state  lands,  bnt 
ineffective  as  conveyances,  and  declaring  that 
certified  copies  of  the  record  of  any  such  docu- 
ments which  had  been  recorded  for  more  than 
20  years  should  be  admissible.  EM  that, 
though  the  objection  was  well  founded  when 
taken,  the  court  was  bound  to  apply  the  law  aa 
it  existed  at  tbe  time  the  ruiiu  was  made, 
and  tbe  defects  having  been  cured  by  the  stat- 
ute, which  went  into  effect  from  the  moment 
of  its  approval,  the  objection  was  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  1283;  Dec.  Dig.  i  8S8.*1 

3.  Evidence  (|  383*)— Recitau  IM  Patent 
—Effect. 

Recitals  in  a  state  patent  to  swamp  land 
that  there  bad  been  deposited  in  the  office  of 
the  Secretary  of  State  a  certificate  of  the  re- 
ceiver of  tbe  swamp  and  overflowed  lands  of 
Alabama,  in  and  for  the  district  of  Mobile, 
whereby  it  appeared  that  full  payment  for  the 
land  had  been  made  by  the  patentee  accord- 
ing to  Act  February  8,  1861  (Laws  1861,  p. 
12),  were  of  no  consequence  to  the  fact  of 
payment  in  a  subsequent  action  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  383.*] 

4.  Evidence  (§  342*)— Location  or  Land— 
Copy  op  Map. 

In  a  suit  to  quiet  title,  a  certified  copy  of 
tbe  map  on  file  in  tbe  office  of  tbe  state  uumI 
agent,  the  original  bearing  date  In  1871,  was 
admissible  to  locate  the  land. 

[Ed.  Noteii— For  other  eases,  see  Bvldenee, 
Cent  Dig.  II  1302-1314:  Dec.  IHg.  |  8«2.«] 

5.  Af  peal  and  EBBOB  (I  1051*)— EVXDENOB— 

Fbejudice. 

Since,  by  the  express  provisions  of  Act 
AprU  4,  1011  (Acts  1911,  pw  192).  the  patent 
to  swamp  land  executed  by  the  Governor,  hy 
his  secretary,  on  February  20, 1872,  waa  prima 
fftde  evidence  of  title,  where  sndbi  a  patent 
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was  introdaced  to  ihow  title  In  delendant,  and 
I)laiDtiff  did  not  rely  on  defendant's  InabiUty 
to  prove  payment  of  the  parchase  price  of  the 
land  to  the  state,  he  waa  not  prejudiced  by  the 
introdaction  of  certified  coptei  of  entries  in 
the  books '  kept  by  the  State  Treuarer,  to 
show  payments  ox  the  price  of  the  land  In 
question  by  the  patentee. 

[EA.  Note.— For  other  cWM,  see  Appeal  and 
Error,  Dec  Diff.  |  lOSL*] 

Appeal  from  Lav  and  Equity  Court,  Mo- 
bile Coiint7;  Saffold  Bem^,  Judge. 

Actl<m  between  T.  B.  Brue  and  Thomas  M. 
McMillan.  Judgment  for  tbe  latt»,  and  tbe 
former  appeals.  Affirmed. 

Rich  &  Hamilton,  for  appellant    R.  P. 

Roach,  for  appellee. 

SAYRE,  J.  [1]  The  jQdEe  of  the  law  and 
equity  court  of  Mobile,  a  conrt  ezerdalng 
Jurisdiction  In  Mobile  county  only,  signed 
the  bill  of  exceptions  In  this  case  while  In 
ClarKe  county,  and  this  fact  gives  appellee 
occasion  for  a  motion  to  strike.  In  Raln- 
ey  r.  Bidgeway,  151  Ala.  C32,  43  South. 
843,  decided  at  a  time  when,  under  the  stat- 
ute, Judges  might  extend  the  time  for  sign- 
ing bills  of  exception,  the  bill  was  stricken, 
because  the  Judge  of  probate  made  the  or- 
der extending  the  time  for  a  bill  while  ab- 
sent from  his  county;  this  on  the  ground 
that  the  Judicial  power  of  probate  Judg^  Is 
limited  to  the  territory  of  the  counties  In 
which  they  are  elected.  On  the  other  hand, 
It  was  held,  in  Hlx  parte  Kelson,  62  Ala. 
376.  that  a  circuit  Judge  might  validate  a 
bill  of  exceptions  while  In  a  circuit  different 
from  that  in  which  the  trial  was  had;  this 
for  the  reason  that  his  Jurisdiction  is  co- 
extensive with  the  state.  Circuit  Judges 
have  the  same  official  authority  and  power 
in  one  county  as  In  another.  The  Judge  of 
tbe  law  and  equity  court  of  Mobile  has  and 
exerdsea  all  the  Jurisdiction  and  the  powers 
which  are  exercised  by  Judges  of  the  circuit 
court.  Act  of  August  6,  1907  (Sess.  Acts 
1907,  pL  662).  He  may,  whoi  deemed  expe- 
dient by  him  and  the  circuit  Judge,  or  when 
directed  by  the  Governor  In  writing,  sit  upon 
the  circuit  bench  in  any  county  In  this  state. 
Code,  I  S300.  He  had,  therefore,  authority 
to  sign  the  bill  of  exceptions  when  and  where 
he  did,  and  the  motion  to  strike  must  be 
overruled. 

[2]  Objections  taken  and  ^borately  ar- 
gued against  the  constitutional  validity  of 
the  act  of  February  12,  1879,  entitled  "An 
act  to  further  regulate  the  securing,  preserva. 
tlon  and  sales  of  the  swamp  and  overflowed 
lands  of  the  state*'  (Acts  1878-79,  p.  198), 
and  the  act  of  April  4, 1911,  entitled  "An  act 
to  authorize  the  introduction  In  evidence  of 
documents  executed  prior  to  February  l2tii, 
1879,  by  the  Ooremor  In  person  or  in  bis 
name  by  his  secretary,  purporting  to  convey 
any  of  tbe  state's  lands,  but  Infective  as 
ronveyances,  and  certified  copies  of  tbe  rec- 


ord of  any  such  documoitB  which  have  been 
recorded  for  as  much  as  twenty  years,  and 
to  prescribe '  the  probative  effect  of  such 
documents  and  copies."  (Gen.  Acts  1911,  p. 
192),  have  been  recently  considered  at  length 
by  this  court,  as  to  the  first-named  act.  In 
Jordan  v.  McLure  Lumber  Co.,  64  South.  41fi; 
as  to  the  second.  In  Brannan  v.  Henry,  67 
South.  967.  We  find  no  occasion  for  a  repe- 
tition of  what  was  said  In  those  cases. 

[3]  This  case,  like  those  to  which  we  bare 
Just  referred.  Involved  the  title  to  a  part  of 
what  were  the  swamp  and  overflowed  lands 
patented  to  the  state  by  the  government  of 
the  United  States.  The  trial  was  by  the 
court;  no  Jury  having  been  demanded.  Evi- 
dence was  offered  by  the  partly  during  the 
28th  and  29th  days  of  March,  1911.  Defend- 
ant offered  as  evidence  of  title  a  patent  of 
date  February  20, 1872,  purporting  to  convey 
the  state's  title  to  the  MobUe  &  Ohio  BaU- 
road  Company,  as  assignee  of  James  Dunbar. 
This  patent  purported  to  have  been  executed 
by  Robt.  B.  Lindsay,  Governor  of  Alabama, 
by  W.  V.  Chardavoyne,  secretary,  and  recited 
that  there  had  been  deposited  in  tiie  office 
of  the  Secretary  of  State  a  certlflcate  of  the 
receiver  of  the  swamp  and  overflowed  lands 
of  Alabama,  In  and  for  the  district  of  Mo- 
bile, whereby  It  appeared  that  full  payment 
for  the  land  had  been  made  by  James  Dun* 
bar  according  to  the  act  of  February  8,  1861 
(Laws  1861,  p.  12).  To  this  patent  and  Its 
recitals,  the  plaintiff  (appellant)  objected,  on 
the  ground  that  the  patent  had  not  been 
executed  by  the  Governor;  nor  was  It  sealed 
with  the  great  seal  of  the  state,  as  required 
by  the  Constitution.  To  the  recitals,  the  ob- 
jection was  taken  that  there  was  no  auttiorl^ 
ty  In  law  for  the  Governor's  secretary,  by 
whom  tbe  Governor's  name  had  been  signed 
to  the  patent,  to  bind  the  state,  or  any  one, 
by  the  statement  of  the  facts  recited.  The 
court  took  these  objections  under  advisement; 
and  proceeded  with  the  hearing.  On  April 
7tb  next,  the  court  announced  that  plaintiff's 
objections  were  overruled,  and  rendered  Judg- 
ment for  the  defendant.  To  this  ruling  and 
to  the  Judgment,  plaintiff  reserved  excep- 
tions. In  tbe  meantime,  the  act  of  April  4, 
1911,  had  been  approved.  When  the  objec- 
tion was  taken  to  the  patent  as  evidence  of 
title,  it  was  well  grounded  In  law  and  facL 
As  color  of  title.  In  connection  with  acts  of 
possession  and  ownership.  It  was  at  all  times 
admissible,  and  when  the  ruling  was  an- 
nounced the  objection  to  tbe  patent  as  a 
muniment  of  title  had  been  ronoved  by  the 
statute.  As  was  held  In  Brannan  v.  Henry, 
supra,  under  the  act  of  1879,  the  patent  of 
1872  became  In  effect  a  transfer  of  the  state's 
original  title,  undisputed  In  this  case,  upon 
condition  that  the  purchase  money  had  been 
paid,  and,  under  the  act  of  1911,  It  became 
In  effect  a  deed  subject  to  be  defeated  on 
proof  that  the  purchase  money  had  not  been 
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paid.  For  reasons  stated  In  tbat  case,  tbe 
euratlTe  effect  of  those  statutes  and  the  rule 
of  evidence  enacted  by  tbem  were  operative 
In  this  case.  The  statnte  of  1911  became 
effectlre  from  tbe  moment  of  Its  approval 
Tbe  ruling  must  be  Judged  on  Its  merits  as 
of  the  time  It  was  made.  The  trial  court 
properly  overruled  plaintiff's  objection  to  the 
patent  for  want  of  proper  execution.  The 
recitals  of  the  patent  were  of  no  consequence 
In  this  case  as  evidence  of  the  fact  of  pay- 
ment ThMr  presence  in  tbe  patent,  purport- 
ing to  have  been  issued  by  the  Qovemor,  or 
his  secretary,  was  taken  by  the  state  as 
sufficient  reason  for  the  ratlflcation  and  con- 
firmation sub  modo  of  tbe  patent  as  a  con- 
T^ance  of  the  state's  title.  Plaintiff  was 
not  affected  by  them,  but  by  the  state's 
oonv^ance  of  title,  which  It  had  power  to 
make  on  any  consideration  deemed  proper. 
Th«  statute  of  1911  was  based  upon  the  as- 
sumption of  fact,  morally  and  legally  Justi- 
fiable, tbat  tbe  patent  of  1872  spoke  the  truth 
of  tbe  transaction  to  which  It  related. 

[4]  A  certifled  copy  of  a  map  on  file  in 
the  office  of  the  state  land  agent,  the  original 
bearing  date  In  1S71,  was  Introduced  in  evi- 
dence for  tbe  purpose,  perhaps,  of  locating 
the  land  In  controversy.  In  this  there  was 
no  error:  Barker  v.  Uobile  Electric  Co., 
66  South.  364. 

[S]  Certified  copies  of  entries  In  the  books 
kept  by  tbe  State  Treasnrer,  going  to  show 
payments  for  swamp  and  overflowed  lauda, 
and  notations  in  the  map  book  In  the  office 
of  the  state  land  agent,  made  on  the  page 
opposite  to  the  map,  and  going  to  show  a 
sale  of  tbe  land  in  controversy  to  James 
Dunbar,  were  admitted  for  the  porpose,  no 
doabt,  of  showing  a  sale  to  said  Dunbar  and 
payment  of  the  purchase  money  Into  the 
treasury  of  the  state.  Defendant  showed  a 
complete,  unbroken  chain  of  title,  undented 
In  fact,  though  its  effect  in  law  was  contro- 
verted, reaching  ba^  to  the  Mobile  &  Ohio 
Railroad  Company,  assignee  of  Dunbar. 
There  was  no  effort  on  the  part  of  the  plain- 
tiff to  show  that  Dunbar  had  not  In  fact 
paid  the  pnrcbase  money.  Plaintiff's  re- 
liance was  upon  the  defendant's  inability  to 
prove  paymoit.  If,  for  any  reason,  there 
was  error  in  tbe  admission  of  the  certifi- 
cates and  tbe  notations  from  the  map  book, 
it  was  harmless;  for,  under  tbe  statute  of 
1911,  the  patent  became  prima  fade  evtd^ce 
of  tiUe  in  the  defradant  There  being  no 
attempt  to  defeat  the  title  thus  shown  by 
the  production  of  evidence  that  the  purchase 
money  bad  not  In  fact  been  paid  Into  the 
state  treasury,  this  patent  became  conclusive 
of  the  case.  Defendant's  right  and  title 
thereunder  was  not  affected  by  subsequent 
grants  to  the  plaintiff.  Bates  t.  Herron,  35 
Ala.  U7;  Tapia  v.  Williams.  64  South.  613. 

There  were  objections  to  the  several  links 
In  the  chain  of  title  by  which  the  defendant 


connected  himself  with  Voblle  ft  Ohio 
Railroad  Company.  Theae  objections  were 
based  upon  the  {ffc^ostUon  that  the  state's 
patent  to  that  company  was  ineffectual  as  a 
conveyance  of  tiUe.  This  contention  baa 
been  disposed  of  by  what  haa  be^  here 
said,  and  by  what  may  be  found  in  Bramun 
V.  Henry,  wapn. 

We  find  no  error  In  13ia  tacord;  Uie  Judg- 
ment iB  affirmed. 

Affirmed.  All  the  Justices  eoscnr,  except 
DOWDBLL,  a  J.,  not  sitting. 

McGLBLLAN,  J.  (concurring).  On  the  ap- 
peal In  Brannan  v.  Henry,  67  South.  097, 
I  have  attached  my  view  of  an  expression 
therein  used,  which  recurs,  in  sabstance,  in 
the  above  opinion,  with  r^pect  to  the  effect 
of  the  Acts  of  1879  and  of  1911.  Befarence 
Is  therefora  made  to  that  appeal. 


VAUOHAN  et  al.  t.  FALHORB. 
(Sapreme  Court  ot  Alabama.   Jan,  11,  IdlSL) 

1.  QnumNG  Tnu  (|  36*)— Puunxno— Al- 

UQATIONS  OF  OWNERSHIP. 

Under  Code  1907.  |  6443,  whldi  provides 
tbat,  when  any  person  Is  In  peaceable  posseo- 
BioQ  of  lands,  actual  or  oonstmctive,  claiming 
ownership,  and  bla  title  is  denied  by  any  other 
person  who  claims  or  Is  repnted  to  own  the 
same,  and  there  Is  no  pending  suit  to  test  the 
validity  of  aadi  title  or  claim,  such  person  in 
possession  may  maintain  a  aait  to  quiet  title, 
and  section  6544,  which  provides  that  the  bill 
mast  allege  the  possession  and  ownership  of 
the  complainant,  an  aUeiatlon  that  the  complain- 
ant was  In  the  peaceable  possession  of  the  land, 
claiming  the  same  in  hw  own  right,  withont 
setting  oat  the  evidence  or  the  facts  oonstitnt- 
ing  the  evidence  necessary  to  confer  title  to  the 
land,  is  snfficlent,  nor  is  it  necessary  to  show 
ownership  in  fee  or  other  absolute  ownerriiip. 

[Bd.  Note.^FDr  other  cases,  see  QulstlnK  Th 
tie.  Cent  Dig.  K  73,  74;  Dec;  Dig.  |  SSl*] 

2.  QuumNO  TiiXB  (S  36*)— Plbadxho— Ai.- 
xjeoahok  of  Ownebship. 

Where  complainant  by  bis  amended  bill 
in  a  suit  to  gmet  title  unnecessarily  alleged 
that  he  was  the  owner,  sncli  allegation  was 
without  detriment  to  defendant 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Gent.  Dig.  H  78,  74;  Dec.  Dig.  |  86.*] 

3.  QuiBTiNo  Trru  (i  1*)— Natdu  ard  Pua- 

POSE— REUEDT. 

Tbe  parpose  of  a  snlt  to  qaiet  title  one 
In  peaceable  irassession  of  land,  claiming  to  owo 
it  in  his  own  right,  is  to  ascertain  what  title, 
claim,  interest  or  incumbranfK  the  defendant 
has.  and  bow  and  by  what  Interest  iiis  title  is 
derived,  and  not  to  ascertain  the  title  of  com- 
plainant ;  and  If  defendant  derires  to  test  the 
complainant's  title  or  claim,  he  must  do  so  by 
a  cross-bill. 

[Ed.  Note.— For  other  cases,  see  Qaleting  Ti- 
tle. Cent  Dig.  H  1.  2;  Dec.  Dig.  S  1.*] 

4.  QuiETina  Titlx  ({  44*)— B^nnENOX— Bm- 

DKH  or  PBOOr-OWHKBSRZF. 

Where  cMnplainant  in  a  suit  to  quiet  title 

has  unnecessarily  alleged  In  terms  that  be  was 
tbe  owner  of  the  land,  be  haa  the  harden  of 
proving  it  If  it  be  denied  by  the  defendant's 
answer. 

[Ed.  Note.— S\>r  other  cases,  see  Qoietlng  Ti- 
tle, Cent  Dig.  i  89;  Dec.  Dig.  |  44.»1 
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8.  QuuTiwo  Trru  Q  19*)— Natube  or  Bmt- 

BDT— STATDTOBT  PbOVISIONS. 

Code  1907.  H  544a-6449,  relating  to  suits 
to  quiet  title,  U  nigtily  remedial,  and  a  statute 
of  repose,  and  sbould  be  liberallr  construed. 

[Ed.  Note.— For  other  caacs,  see  (^ieting  Ti- 
tie.  Gent.  Die.  S  48 ;  Dec.  Dts-  I  19-*] 

Appeal  from  Olty  Cionrt  ot  Ifontgomeryi 
William  H.  Ttaomas,  Judge. 

Suit  to  quiet  title  by  James  Palmore 
against  Frank  Tanghan  and  otbers.  De- 
murrer to  bin  oremUed,  and  defendants 
a^ieal.  Afflrmed. 

Stelner,  Gmm  *  Well,  for  appellants. 
Btakel?  &  Vardaman,  for  appellee. 

MAYFIELD,  J.  [1]  The  bill  In  this  case 
Is  filed  under  chapter  127  of  the  Code,  SI 
5443-5449,  iDClusive,  to  Qulet  title  and  de- 
termine claims  to  certain  lands  described  In 
the  bill.  Tbe  respondents  demurred  to  the 
bill  upon  the  ground  that  it  tailed  to  allege 
that  the  nunplalnant  was  the  owner  of  the 
land  at  tbe  time  of  the  filing  of  the  bill.  7%e 
trial  court  overruled  the  demurrer,  and  re- 
spondents api>eaL 

It  ts  not  at  all  necessary  for  a  bill  filed  un- 
der this  chapter  of  the  Code  to  allege,  in 
terms,  that  the  complainant  Is  the  owner  of 
tbe  lands  the  title  to  which  Is  sought  to  be 
qnieted.  In  fact,  the  statute  provides  that 
when  any  person  "Is  in  peaceable  possession 
of  lands,  whether  actual  or  constructive, 
clalmlog  to  own  the  same,"  and  his  title 
thereto  Is  denied  or  disputed,  or  any  other 
person  claims,  or  Is  reputed  to  own  the 
same,  and  no  suit  la  pending  to  test  the 
validity  of  such  title,  claim,  incambranc^ 
etc.,  such  person  so  In  possession  may  main- 
tain a  suit  under  that  chapter  of  the  Code. 

It  is  true  that  section  6444  of  the  Code 
proTldes  that  the  bill  must  allege  the  pos- 
session and  ownership  of  tbe  complainant, 
bnt  not  In  terms.  The  allegation  that  the 
complainant  was  In  tbe  peaceable  possesslm 
of  tbe  land,  claiming  tbe  same  In  his  own 
rlgbt,  would  be  suffldent.  Tbe  possession 
and  claim  of  ownership  being  alleged,  and 
nothing  further  appearing,  the  ownership 
would  be  presumed.  It  is  not  at  all  neces- 
8ar7  that  the  complaint  should  set  out  the 
evidence,  or  the  facts  constituting  the  evi- 
dence, necessary  to  confer  title  to  the  lands 
In  question;  nor  is  it  necessary  to  show 
ownership  In  fee  or  other  absolute  ownership. 

[21  But  tbe  original  bOl  in  this  case  alleged 
In  terms  that  tbe  complainant  was  In  the 
"peaceable  possession  of  the  land."  and  the 
amended  bill  alleged  in  terms  that  be  was 
the  "owner."  While  the  amended  bill  did 
attempt  to  describe  the  source  and  claim 
of  tbe  complainant's  title,  It  was  wholly 
unnecessary,  and  could  be  of  no  possible 
detriment  to  the  respondents,  though  it  might 
entail  unnecessary  bnrdois  of  proof  on  the 
part  of  the  oomplafnont  to  support  sncb 
averments. 


0]  If  the  complainant  be  in  the  i>eaceable 
possession  of  the  land,  claiming  to  own  It  In 
his  own  right,  and  tbe  land  Is  also  claimed 
by  tbe  respondent,  bnt  no  suit  Is  p^dlng  to 
test  the  validity  of  the  claim,  this  gives  the 
complainant  the  right  to  test  the  validity 
of  tbe  respondent's  claim  or  title.  Tbe 
purpose  of  the  original  bill  is  to  ascertain 
what  title,  claim,  interest,  and  Incumbrance 
the  respondent  bas,  and  not  that  of  tbe  com- 
plainant, and  how  and  by  what  interest  his 
title  is  derived.  If  tbe  respondoit  desires 
to  BO  test  the  complainant's  title  or  claim, 
be  must  do  so  by  a  cross-bill. 

As  was  said  by  this  court  in  the  case  of 
Adler  V.  Sullivan,  116  Ala.  582.  22  South.  67, 
thoi^h  a  bill  sets  out  the  source  of  the  com- 
plainant's title  and  possession,  and  thus 
serves  to  give  notice  to  the  respondent  of  the 
title  and  possessItMi  on  which  the  complain- 
ant relies,  In  opposition  to  any  claim  or  title 
that  tbe  respondent  may  assert  In  his  an- 
swer, yet  tbe  source  and  character  of  such 
title  or  possession  is  not  necessary  to  the 
equity  of  tbe  bill.  In  that  case,  as  In  this, 
the  respondent  objected  to  the  bill  because 
tbe  allegations  as  to  tbe  tax  title  of  the  com- 
plainant showed  an  Invalid  claim  under  sucb 
tax  title,  and  therefore  no  right  or  title  to,  or 
possession  of,  tbe  land.  But  snch  contention 
was  held  to  be  not  availing,  on  demurrer  to 
tbe  bill,  In  a  suit  under  this  statute.  The 
averment  of  the  bill  In  this  case,  as  In  the 
case  of  Adler  v.  Sullivan,  supra,  contains  all 
that  is  necessary  to  state  a  good  cause  of  ac- 
tion ;  and  the  mere  fact  that  tbe  complainant 
bas  assumed  the  doty  or  burden  (which  the 
statute  does  not  enjoin  upon  him)  of  alleg- 
ing the  source  of  his  title  or  possession  does 
not  render  the  bUI  demurrable ;  nor  can  any 
possible  Injury  result  to  the  respondents 
from  sucb  allegation. 

[4]  It  Is  an  unnecessary  burden  which  the 
complainant  bas  assumed,  but  one  which  he 
may  be  required  to  prove  if  It  be  denied 
by  tbe  answer  of  tbe  respondents.  As  was 
said  In  the  Adler  Case,  supra,  the  puriwse 
of  the  statute  Is  to  compel  the  determination 
of  claims  to  real  estate,  etc.,  and  to  require 
the  respondent  to  disclose  bis  claim.  The 
defendant  is  required  to  specify  and  set  forth 
tbe  estate,  interest,  or  Incumbrance  so  claim- 
ed; bnt  tbe  statute  makes  no  sudi  require- 
ment as  to  tbe  complainant.  The  statute 
also  directs  that  the  court  shall  determine, 
finally  settle,  and  adjudge  whether  "the  de- 
fendant has  any  estate.  Interest,  right  or 
Incumbrance  upon  said  lands  or  any  part 
thereof;  and  what  it  Is,  and  upon  what  part 
of  the  land  the  same  exists."  So  It  Is  tbe 
defendant's  title,  claim,  and  right  that  Is  to 
be  Inquired  Into,  and  not  that  of  the  com- 
plainant. 

Our  statute  upon  this  subject  Is  a  sub- 
stantial copy  of  the  New  Jersey  statute, 
which  was  held  by  tilie  courts  of  that  state 
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to  b*  Intended  to  relieve  those  persons  whos6 
sltnatlon  afforded  them  no  opportunity  to 
test  tbe  hostile  claim  of  third  persons  by  a 
direct  proceeding  in  ejectment  or  by  other 
usual  modes.  That  is,  if  a  party  is  in  pos- 
session, claiming  the  land  as  Ills  own.  and 
the  land  Is  claimed  by  other  persons  who 
deny  and  dispute  the  title  of  the  party  thus 
In  possession,  he,  of  course,  cannot  main- 
tain ejectment  to  test  their  <dalm  or  title. 
The  statute  In  question  was  Intended  to  en- 
able him,  under  such  conditions,  to  trat  the 
title,  Tight,  or  claim  of  the  persons  who  were 
out  of  possession,  but  who  wore  attempting 
to  assert  and  claim  some  ili^t,  title,  or 
interest  In  the  land. 

[i]  The  statute  Is  highly  beneficial  and 
remedial  In  ita  nature,  and,  as  was  said  by 
the  Supreme  Court  of  New  Jersey,  should  be 
liberally  construed.  It  Is  a  statute  of  repose. 
It  deprives  the  respondent  of  no  right  He 
may  try  his  claim  in  a  court  of  law  if  he 
desires,  for  this  statute  only  allows  the 
complainant  to  compel  him  to  try  It  in  a 
court  of  equity  when  he  has  failed  to  try  It 
in  a  court  of  law. 

There  was  no  error  In  overruling  the  de- 
murrer, and  the  decree  of  the  lower  court 
la  afBrmed. 

Affirmed.  All  the  Jostices  concur,  save 
DOWDELI^  a      not  alttlng. 


CBUM  T.  WESTCOTT  et  aL 
(Supreme  Court  of  Alabama.   Jan.  SO,  1912.) 

1.  Wills  (§  476*)— Comcil— Constbuctioh. 

A  will  and  a  codicil  should  be  construed 
together,  to  ascertain  testator's  intentioQ  In 

making  disposition  of  his  propert7.  

[Ed.  Note.n-For  other  cases,  see  ^TOls,  Cent 
Dig.  i  997;  Dec.  Dig.  |  476.*] 

2.  WiLia  (I  476*)— CoDicn^-CoNSTBncnoN. 

The  first  item  of  a  will  directed  division 
of  testator's  estate  as  directed  by  the  statutes 
goreming  intestacy,  subject  to  the  following 
Item,  which  gave  his  grandson  a  "child's  part, 
to  be  managed  by  tmstees  during  his  minority. 
A  codicil  revoked  the  second  item,  and  directed 
that  "In  lieu  thereof  tbe  grandson  should  re- 
ceive $5,000,  to  be  held  m  trust  during  his 
minority  by  the  sane  trustees.  Held  that  tak- 
en together,  the  wUl  and  the  codicil  require 
distribution  of  the  property  according  to  the 
statutes,  except  that  the  grandson  receives 
|6,000,  to  be  held  as  d^ected  by  the  codica 
[Ed.  Note.— For  other  oues,  see  Wllla,  Dec. 
Dig.  1  476.*] 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Bill  by  Samuel  H.  Westcott  and  others  to 
remove  an  administration  of  an  estate  Into 
the  probate  court  and  to  construe  a  will. 
From  a  decree  construing  the  will,  B.  P. 
Crum,  the  guardian  of  the  minor,  appeals. 
Affirmed. 

The  will  la  as  follows: 
"Item  One  After  my  Just  debts  are  paid, 
my  estate  shall  be  divided  as  directed  by  the 


statutes  of  Alabama  In  case  of  intestacy  sub- 
ject to  the  provisions  of  item  two  hereof. 

"Item  Two.  If  my  grandson,  Charles  G. 
Abercrombie,  Jr.,  shall  survive  me,  be  shall 
take  a  child's  part  to  be  delivered  and  paid 
to  my  sons,  S.  H.  and  W.  B.  Westcott  as 
trustees  for  him  during  minority.  The  said 
trustees  shall  have  power  to  use  and  dispose 
of  tbe  trust  estate  or  any  part  thereof  as 
may  seem  proper  to  them  in  the  support  and 
maintenance  of  my  grandson.  If  either  of 
my  said  sons  shall  die  or  refuse  to  accept  this 
trust  the  other  or  survivor  shall  receive  the 
trust  estate  and  execute  the  trust  herein  pro- 
vided for.  It  my  said  grandson  shall  die  be- 
fore reaching  the  age  of  twen^-one  years, 
and  without  children,  bis  part  diaU  revert 
to  my  estate." 

The  other  parts  of  the  will  have  reference 
to  the  appointment  of  executors,  etc,  and 
it  was  executed  June  8,  1902. 

The  codicil  thereto  was  signed  May  21, 
1908,  and  so  far  as  here  applicable  la  as  fol- 
lows: 

"Item  One.  I  hereby  revoke  Item  two  In 
said  will  above  referred  to,  and.  In  lieu 
thereof,  I  hereby  give  to  my  said  grandson. 
Charles  Q.  Abercrombie,  Jr.,  the  sum  of 
$5,000.00  in  cash,  to  be  paid  out  of  any  mon- 
ey belonging  to  my  estate  by  my  executors 
named  In  satd  wiU,  to  be  loaned  out  at  in- 
terest or  invested  In  real  estate  for  the  use 
of  my  said  grandscm  nntU  be  aliall  become  of 
legal  age." 

Then  follows  a  dlrectkm  as  to  tbe  man- 
agement of  this  m<xiey  by  tbe  tnutees  and 
Its  delivery  to  the  baiefldary  on  Us  aiilT^ 
Ing  at  the  age  of  21  years. 

B.  P.  Crum,  pro  se.  Ray  Busbton  and  W. 
M.  Williams,  for  appellees. 

SIMPSON,  J.  The  bill  in  this  case  was  fil- 
ed by  tbe  appellees,  praying  for  the  remov- 
al of  the  estate  of  William  D.  Westcott  from 
the  probate  into  the  Montgomery  city  court 
in  equity,  and  for  tbe  construction  of  the 
will  of  said  William  D.  Westcott  The  es- 
tate was  removed  into  said  dty  court,  and 
tbe  only  question  for  determination,  on  this 
appeal,  is  the  construction  of  said  will  and 
codicil  (which  will  be  copied  by  the  reporter 
in  the  statement  of  this  case). 

[1]  Without  resorting  to  the  testimony  of 
witnesses,  which  was  received  in  tbe  lower 
court,  It  is  proper  to  examine  botb  tbe  orig- 
inal will  and  the  codicil,  so  aa  to  arrive  at 
tbe  intention  of  tbe  testator. 

[21  Item  2  of  the  original  will  provides 
that  the  grandson  of  tbe  testator  should 
"take  a  child's  part"  which  was  to  be  man- 
aged by  the  trustees  named  for  him.  Tbe 
codicil  revokes  said  item  2,  and  states  dis- 
tinctly that  "in  Ueu  thereof^  said  gnuidstm 
should  receive  $6,000  In  cash,  wbicb  was  to 
be  held,  managed,  etc,  for  him,  during  nit- 
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Qorlty.  by  the  Aame  trustees.  Zn  other  words, 
the  i5.0po  was  to  be  In  Hen  of  the  child's 
part  which  had  been  provided  by  Item  2  of 
the  ortglttal  wUI.  To  hold  otherwise  wonld 
be  to  hold  that  Ueu  of  means  M  addttton 
to. 

It  la  tnie  that,  if  Item  2  had  been  merely 
reroked,  said  grandson  wonld  be  entitled  to 
a  child's  part  onder  the  provisions  of  item  1; 
but  the  will  and  codicil  mast  be  construed 
together,  in  order  to  ascertain  the  intention 
of  the  testator,  and  whm  item  1  provides 
that  his  estate  shall  be  distributed  accord- 
ing to  the  statutes,  subject  to  the  proTlslons 
of  Item  2,  the  codicil  takes  the  place  of  Item 
2,  and  the  meaning  Is  clear  that  the  property 
Is  to  be  distributed  according  to  the  statutes 
of  Alabama,  ezc^t  that  said  grandson, 
Charles  O.  Abercromble,  in  place  of  receiv- 
ing a  "child's  part,"  shall  receive  only  the 
$5,000,  and  the  property,  after  the  payment 
of  that  amount  and  the  debts,  shall  be  dis- 
tributed among  the  other  heirs,  share  and 
share  alike,  to  wit,  Samuel  H.  Wwtcott,  Wil- 
liam B.  Westcott,  and  Annie  M.  Cobbs. 

The  decree  of  the  court  la  affirmed. 

Affirmed.  All  the  Josttcea  concur,  save 
8AYBB,  3^  not  sitting. 


Ex  parte  SPIVBT  et  aL 
(Supreme  Coart  of  Alabama.    Jan.  9,  1912.) 

1.  Bazx.   (I  42*)— GBnaRAi;  FBosEctrriorr— 
Right  or  Accused. 

Where  accaaed,  imder  an  indictment  eliarg- 
ing  murder  in  the  first  degree,  haa  been  fonnd 
gDiIty  of  murder  in  the  second  degree  only, 
that  convictioD  oper^ites  as  an  acquittal  of  tbe 
greater  crime,  and  entitles  him  to  admission 
to  bail. 

[Ei.  Kote.— For  other  cases,  see  Ball,  Dec. 
Dig.  §  42.*] 

2.  Crimnal    Law    (|  281*)— Deuubbeb— 
Effect, 

The  state's  demnrrer  to  the  plea  of  ac- 
cused confesses  the  truth  of  the  allegations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  662;  Dec.  Dig.  i  281.*] 

8.  Criuinal  Law  (8  193^*)— Fobheb  Jxof- 
ABDY — What  Constitutes. 

Where  accused,  under  an  Indictment  charg- 
ing murder  in  the  first  degree,  was  convicted  of 
murder  in  the  second  degree  only,  that  con- 
viction operates  as  a  bar  to  a  further  prose- 
cation  for  murder  in  the  first  degree,  though 
the  conviction  he  reversed  for  error  In  sus- 
taining a  demurrer  to  accused's  plea  that  the 
indictment  was  not  drawn  in  the  presence  of 
the  officers  designated  by  law,  for  the  judgment 
of  conviction  was  not  invalid,  but  was  in  full 
force  oatil  reversed;  Code  1907,  1  7100,  pro- 
viding for  holding  defendant  to  answer  another 
indictment  for  the  same  offense,  operating 
only  when  the  judgment  is  arrested  or  in- 
^tment  gnashed  on  account  of  defects  there- 
in, or  because  not  found  hy  a  grand  jury  regu- 
briy  orgaidsed. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw,  Cent.  Dig.  H  866.  887.  889.  394;  Dec. 
Dig.  S  198%.*] 


Certified  Questions  from  Cenrt  of  Appeals. 

Petition  by  Hollan  Splvey  and  othm  to  be 
allowed  ball.  From  a  decree  refusing  bail, 
petitioners  appealed  to  the  Court  of  Appeals, 
which  certified  questions  to  the  Siqtreme 
Court  Questions  answered. 

Foster,  Samford  ft  Cairoll  and  Ball  ft  Sam- 
ford,  for  appellanta.  B.  0.  Brlckell,  Atty. 
Gen.,  and  W.  ^L.  Martin,  Ant  Atty.  tox 
the  State. 

SIMPSON,  J.  This  is  an  appeal  from  the 
dedslon  of  the  chancellor  on  a  petition  to  be 
allowed  baU.  The  petitioners  were  Indicted 
for  murder  In  the  first  degree,  and  convict- 
ed of  murder  In  the  second  degree.  An  ap- 
peal was  taken  to  this  court;  the  sole  ques- 
tion being  whether  the  court  erred  In  sus- 
taining the  demurrer  to  a  plea  that  the  grand 
Jury  which  fbnnd  the  indictment  was  not 
drawn  "In  the  presence  of  the  officers  desig- 
nated by  law."  This  court  reversed  the  case 
on  the  ground  that  said  plea  was  good  and 
that  the  demtirren  should  have  been  overrul- 
ed.  Splvey  V.  State,  67  South.  493. 

[1]  No  oral  evidence  was  offered  before 
the  chancellor;  the  claim  of  the  petitioners 
being  that  the  record  showed  that  the  pe- 
titioners had  been  tried  on  an  indictment 
charging  murder  in  the  finut  degree,  and  had 
been  found  guilty  of  murder  in  the  second 
degree,  which,  under  our  decisions,  operated 
as  an  acquittal  of  the  crime  of  murder  In  the 
first  degree,  and  entitled  the  petitioners  to 
ball.  It  Is  familiar  law  that,  in  order  to  sus- 
tain a  defense  of  former  Jeopardy,  or  former 
acqnittal  or  conviction.  It  is  necessary  that 
the  former  proceedings  had  been  upon  a  valid 
Indictment,  on  which  a  conviction  could  have 
been  legally  had.   12  Cyc.  261,  265. 

[2]  While  it  is  true  that  In  this  case  no  is- 
sue was  taken  upon  the  facts  alleged  In  the 
plea,  yet  the  defendants  asserted  the  truth 
of  those  facta,  the  state,  by  demurring  to  the 
plea,  confessed  the  truth  of  the  allegations, 
and  this  court  reversed  the  case,  holding  that 
the  facts  alleged,  if  true,  established  the  In- 
sufficiency of  the  Indictment,  and.  as  a  re- 
sult, the  Judgment  of  conviction  against  the 
petitioners  has  been  annulled.  There  are  au- 
thorities to  tbe  effect  that  a  party,  having 
obtained  the  reversal  of  tbe  Judgment  of  con- 
viction by  setting  up  the  Invalidity  of  an  In- 
dictment, cannot  be  allowed  to  secure  a  fur- 
ther benefit,  by  claiming  that  tbe  Judgment  of 
conviction  was  valid,  so  as  to  entitle  him  to 
bail.  He  is  estopped  from  asserting  that  the 
Judgment  of  conviction  was  valid.  12  Cyc. 
p.  266b;  Joy  v.  State,  14  Ind.  139,  152;  Peo- 
ple V.  Meakim,  61  Hun,  327,  329-330,  16  N. 
T.  Supp.  017;  United  States  v.  Jones  (C.  C.) 
31  Fed.  72S,  728;  State  v.  Meeklns,  41  La. 
Ann.  643,  6  South.  822,  823. 

It  will  be  noticed,  In  connection  with  what 
will  be  further  said,  that  this  refers  only  to 
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the  Judgment  of  eowokMon.  In  our  cue  of 
Weston  r.  States  68  Ala.  16S,  157,  the  cause 
me  called  for  farial»  and  after  a  jury  had 
been  impanded,  and  a  witness  sworn  and  ex- 
amined. It  was  Coond  that  thwe  had  been 
such  Irr^iilaritr  hi  the  sdecticm  of  the  grand 
J1117  as  would  cause  a  reversal  of  the  Jade- 
ment  after  verdict  against  the  defendant,  and 
the  lodge  stopped  the  case,  Quashed  the  In- 
dictment, and  ordoed  the  case  to  be  sabmlt- 
ted  to  anothK  grand  Jury.  On  the  second 
trial  this  conrt  held  that  tSie  defiandant  had 
not  been  In  Jeopardy,  saying:  "A  defendant 
is  never  In  Jeopardy.  wh«i  tiie  Indictment 
against  blm  Is  so  Invalid  that  a  Judgment 
upon  it  would  he  annulled  on  appeal,  no  mat- 
txx  what  may  be  the  stage  of  the  proseea- 
tlon,  when,  for  that  reaeon,  it  is  quashed." 
italics  supplied^ 

In  the  case  of  Berry  t.  State,  6S  Ala.  117, 
122,  two  persons,  B.  and  H.,  vrare  Jointly  In- 
dicted for  murder.  B.  was  acquitted,  aiUI  B. 
found  guilty  of  murder  in  the  second  degree. 
B.  appealed,  and  the  case  was  reversed  on 
account  of  the  failure  to  organize  the  Jury 
according  to  law,  though  no  objection  was 
raided  to  it  In  the  court  bdow  on  that  ac- 
count, and  this  court  held  that  the  verdict 
and  Judgment  operated  as  a  bar  to  another 
prosecution  of  H.  and  as  a  bar  to  tiie  prose- 
cution of  B.  for  Murder  In  the  first  degree. 
The  icourt  held  that  the  defect  was  an  error 
or  Irregularity  rendcolng  the  Judgment  sub- 
ject to  be  arrested  on  motion  or  reversed  on 
appeal,  but  Uiat  the  Judgment  was  not  void, 
but  vns  in  fall  force  until  avoided  In  the 
proper  manna.  The  conrt  does  *^t  doubt 
that,  if  an  acquittal  is  obtained,  because  of 
the  insufficiency  of  an  indictment— cmd  tt 
may  be  insoffldent,  because  found  by  a  grand 
Jury  irregnlarly  impaneled— that  the  Judg- 
ment will  not  bar  a  subeeqnent  prosecution. 
But."  says  the  court,  "we  are  considering  a 
different  case—  a  Judgment  of  acquittal,  ren- 
dered upon  a  full  hearli^  of  ei^dence  before 
a  Jury,  ifi  the  record  of  which  errors  inter- 
vened, whldi  did  not  enter  into  or  affect  that 
Judgment;  eirors  which,  not  affecting  it,  were 
thweafter  Incapable  of  correction,  and  Into 
wbldi  no  inquiry  could  be  made.  For  the 
state  could  not,  because  of  them,  move  Sn  ar- 
rest of  Judgmrat,  or  prosecute  a  writ  of  er- 
ror. Of  them  the  parties  acquitted  could  not 
be  heard  to  complain,  tor  th^  wrought  to 
them  no  injury.  *  *  *  The  real  and  only 
inquiry  is  whether  the  Judgm^t  of  acquittal 
Is  void,  because,  if  an  adverse  Judgment  had 
been  rendered,  that  Judgment  could  have  been 
arrested  or  reversed  by  the  appellants,  for  a 
latent  irregularity  in  the  proceedings,  aralla- 
ble  only  to  them,  which  did  not  enter  into 
or  produce  the  Judgmoit,  and  which  neither 
they  nor  the  state  could  invoke,  to  avoid  It, 
in  any  direct  proceeding.  Does  It  not  result 


Qiat  the  stat^  by  mere  Indirection,  mere  era- 
slon,  •  •  •  escapes  from  the  obligation 
of  a  Judgment,  whicA  directly  it  cannot  aa- 
sall,  if  the  inquiry  should  be  answered  af- 
flrmatlvelyT"  The  court  goes  on  to  show 
that;  wUle  this  court  was  bound  to  rerene 
tbe  Judgment  of  eowvMUm,  yet  **the  Jadg- 
ment  of  acquittal  of  H.  was  not  and  conld 
not  be  inqnind  into;  for  he  was  not  a  paitr 
to  the  writ  of  orror,  and  from  that  Jodgmeit 
a  vrrit  cX  atot  would  not  lie.  Nor  would  it 
lie  from  the  Judgment  acquitting  B.  of  ma^ 
d»  In  the  first  degree."  The  oonrt  also  saja 
that.  If  the  Irregularity  had  hew  brought  t» 
the  attention  of  the  oonrt  below,  "It  conld 
have  been  only  in  reference  to  the  Judgment 
of  conviction  against  B.,  and  not  in  refo^ 
ence  to  so  mudi  of  the  verdict  as  acquitted 
him  of  murder  tn  the  first  d^ree.  *  *  * 
These  verdicts  were  beyond  the  reach  of  va- 
cation Ifg  any  tribunal."  The  court  cwdnd- 
ed  that  H.  was  entitled  to  his  dischance^  and 
that  B.  could  not  again  be  tried  fox  murder 
in  the  first  degreei 

[S]  It  is  true  that  the  reasmfaig  by  Cblet 
Justice  BriCken  In  that  case  seems  somewhat 
tedmical,  yrt  it  has  long  stood  as  tiie  deci- 
sion of  this  court ;  and,  following  the  same 
reasoning,  it  cannot  be  said  that  the  Judg- 
ment of  aeqti«tal  of  murder  in  the  first  de> 
gree,  in  the  present'case.  was  based  on  tbe 
informality  tai  the  organization  of  the  grand 
Jury,  altbouf^  the  Judgment  of  conviction 
was  subject  to  reversal  Xir  reason  of  said  hi* 
formality.  The  statute  provide^  for  holdhig 
a  defendant  to  answer  anoth«  Indictmoit 
An  the  same  offteise  only  when  Judgment  «• 
arreted,  or  indicttnmt  qua»\ed,  on  accomit 
of  defects  tiiereln,  or  because  not  found  br  > 
grand  Jury  n^larly  oxganlxed,  etc.  Code 
1907,  i  71O0l  The  Indictment  was  not  qoasb- 
ed  In  this  casey  but  the  defmdants  were  pot 
to  trial  <»i  the  facts,  and  the  Jury  acquitted 
them  of  murder  in  the  first  degree,  not  on 
account  of  to  defsct  In  Qie  indictment,  bet 
on  the  merits  of  the  case;  so  that,  in  addition 
to  the  tedinlcal  reasons,  the  spirit  of  the  law 
Is  compiled  ^th  tbe  expression  of  a  Jar; 
on  thdr  guilt  or  innocoice  of  the  crime  of 
murder  in  the  first  degree. 

It  may  be  said  that  the  Judgmoit  was  an 
entirety,  and  that  the  reversal  of  It  on  ac- 
count of  0ie  irregularity  abrogated  the  en- 
tire Ju^ment,  both  as  to  convictiim  and  ac- 
quittal; but  this  has  not  be«i  the  theory  upon 
which  this  court  has  acted,  for  It  has  always 
held  that  a  coUTlction  of  a  lesser  degree  of 
homicide  was  an  acquittal  of  the  higber  de- 
gree, and  that,  although  the  Judgment  was 
reversed,  the  defendant  could  not  again  Im 
tried  for  the  higher  degree. 

It  results  that  the  petltlonen  are  mtltlea 
to  bail  as  matter  of  right  All  the  Justices 
concur. 


Digitized  by  Google 


DAVIS  T.  STATE 


493 


Bz  put6  SPIVEF7  «t  iL 
{Coott  of  Appeali  of  AUbanuu  Jan.  0,  1912.) 

Appeal  from  Order  of  CnunceUoF  of  Sontii- 
taatem  Chancery  DivlatoD. 

Petition  hy  HoIIan  Spivey  and  others  to  be 
illowed  balL  From  an  order  of  Ofaaneellor 
L.  D.  Gardner  denyhig  bail.  petltlonerB  ap> 
peaL  Reveraed  and  remanded,  with  dlrectiona. 

Foster,  Samford  ft  Carroll  and  Ball  ft  Sam- 
ford,  for  oppellanta.  R.  O.  Brickell.  Attj. 
Gen.,  and  W.  L.  Martin,  AmL  Attj.  Qen^  for 
the  State. 

PER  CITRIAM.  Tb.e  goeation  of  the  petl- 
tioaera'  right  to  bail  was,  under  the  statute, 
certified  to  the  Supreme  Court  of  Alabama, 
ud  on  the  authont;  of  the  opinion  of  that 
conrt  on  the  certification  (Ex  parte  HoUan 
Spivey  et  al^  57  South.  491,  present  term)  the 
order  of  the  chancellor  of  the  Southeastern 
chancery  diTlsion  denyii^  petitioners  bail  ia 
reTersed.  and  the  prwer  of  petitioners  grant- 
ed. It  is  farther  onwred  that  the  chancellor 
make  an  order  admitting  the  defendants  to 
bail  upon  ciTlns  bond  conditlooad  and  payable 
asproTided  by  uw. 

BeTeraed  and  remanded. 


DAVIS  T.  STATE. 
(Court  of  Appeals  of  Alabama.  Jan.  11,  1912.) 
BoBBUT  (1 20*)— iRDionoDrr— Floor— Yasi- 

ANCZ. 

A  Tariance  between  an  Indictment,  alleg- 
ing  the  felonioua  and  forcible  taking  of  16 
ailVer  dollars  from  the  person  of  prosecutor, 
and  the  proof  of  the  talung  of  8  silver  dollara 
and  silTer  fractional  coins,  aggr^athig  $1S.90, 
ia  not  fatal;  for,  though  the  statute  requires 
that  the  denominations  and  number  of  coins 
■hall  be  stated  in  the  Indictment,  it  ia  only 
necessary  to  constitute  the  offenae  that  the 
proof  shonld  show  the  taking  of  any  of  the 
coins  described  In  the  indictment 

[Ed.  Note. — For  other  cases,  see  Bobbery, 
Cent  Dig.  I  27;  Dec  Dig.  |  20.«) 

Appeal  finun  City  Court  of  Uontgomery; 
Armatead  Brown,  Judgfc 

CUsby  Davia  waa  convicted  of  crlm^  and 
a^ieals.  Affirmed. 

B.  a  Brickell,  Atty.  Qea„  and  W.  U  Mar- 
tin, AsBt  Atty.  Gen.,  for  the  State. 

PEI/HAM,  J.  While  the  defendant  was 
confined  In  Jail  with  several  other  persona, 
one  of  the  prisoners  so  confined  (John  Pugh 
by  name),  waa  robbed  by  his  fellow  prison- 
ers, and  he  (Pugh)  cliarged  the  commission  of 
the  offense  to  the  def^dant  and  one  Morris 
Brown,  who  were  Jointly  Indicted,  charged 
with  haTing  robbed  Pngh.  The  indictment 
charged  that  Brown  and  Davis  "feloniously 
took  15  silver  dollars,"  etc.,  the  property  of 
Pugb,  from  his  person  and  against  his  will, 
etc.  Upon  arraignment  the  defendant  Davis 
demanded  a  severance,  which  the  conrt  grant- 
ed, and  this  appeal  la  from  the  proceedings  la 
the  trial  of  Davla  alona 


The  prosecuting  witness,  Pngh,  testified  on 
the  trial  that  be  liad  known  the  defendant 
Davis  for  many  years;  that  be  was  in  the 
county  Jail  with  him  and  other  prisoners  on 
the  morning  of  May  28,  1911,  Then,  about  8 
o'clock  in  the  morning,  DfltTla  and  Brown 
came  into  the  cell  in  which  be  was  confined, 
cantfht  hold  of  him,  hdd  and  choked  him, 
and  then  threw  him  iq>  against  the  wall  In 
the  corridor,  and  fbrdbly  took  from  hSB  per- 
son $lfi.9Q.  The  witness  further  testified  that 
the  defendant  Davis  took  the  money  from  his 
podnt  while  he  was  being  held  by  both 
Brown  and  the  defendant,  and  that  the  mon- 
ey forcibly  takw  ftom  him  condated  of  elg^it 
silver  dollars,  and  the  balance  "waa  made  up 
of  nickels,  dimes,  Quartera,  ai^  halrea.**  The 
state  Introduced  corroborating  evidatc^ahow- 
Ing  by  one  ot  tlie  guarda  and  a  trusty  at  Uie 
Jail  that  they  heard  the  nolae  or  leaflle  and 
Pugh  calling  for  bdp,  and  found  Pugh  with 
his  dottiefl  torn,  and  Uiat  he  conutlalned  of 
havlDg  been  robbed ;  and  that  they  found  the 
money  blddoi  In  tha  toUet  closet  The  de- 
fendant introduced  no  evidence  but  request-^ 
ed  the  gmeral  charga 

The  Indictment  alleges  the  felonious  and 
forcible  taking  of  IB  sllva  dollars  from  the 
peraon  of  one  Jobn  Pu^;  the  proof  abowa 
the  taking  of  but  8  silver  dollars  and  certain 
sliver  coins  of  small  fractional  denomina- 
tions, aggregating  916,d(^  While  the  law  re- 
quires the  denondnationa  and  nnmbas  of 
coins  to  be  stated  In  the  Indictment,  it  is  not 
equally  strict  In  its  requisition  of  proof.  It 
is  only  necessary,  to  constitute  the  offense 
and  authorize  a  verdict  of  guilty,  that  tbe 
proof  should  show  the  taking  of  any  of  tbe 
colna  de8crU>ed  In  the  Indictment  under  tbe 
drcnmstanceB  alleged.  State  v.  Murphy,  6 
Ala.  846.  Tbe  specific  pecuniary  value  la  not 
the  main  element  or  tbe  ingredlmt  of  tbe 
offense.  Newaome  v.  State,  107  Ala.  138,  18 
South.  206;  Jackson  v.  State,  60  Ala.  240. 

If  tbe  defendant  Is  shown  to  have  forcibly 
taken  8  of  the  coins  described  In  the  Indlct- 
ment  from  the  person  alleged,  and  under  tbe 
circumstances  designated,  this  would  not- con- 
stitute a  variance.  In  other  words,  if  It  Is 
shown  by  the  evidence  that  the  defendant  fe- 
loniously and  forcibly  took  from  the  per- 
son of  John  Pugh  8  silver  dollars,  and  not 
15  sliver  dollars,  he  would  not  be  entitled  to 
an  acquittal,  the  proof  being  sufficient  to  con- 
stitute the  offense;  and  the  court  correctly 
refused  the  general  charge  requested  by  the 
defendant  Martin  v.  State,  125  Ala.  64,  71, 28 
South.  92;  Bates  v.  State,  152  Ala.  77,  44 
South.  696. 

The  rulings  on  the  evidence  are  free  from 
error  prejudicial  to  the  defendant,  and  the 
case  will  be  affirmed. 

Affirmed. 


■For  eCbsr  oasas  ss*  saoM  topto  and  moUob  KUUBXB  la  Dso.  Dig.  ft  Am.  Dig.  Kay  Hs.  Strlaa  ft  Bsp'r  laOins 
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OBNTBAL  09"  GEOBOIA.  B7.  Ca 
BTETBBSON. 
(Court  of  Appall  of  Alabama.  Not.  16,  1911. 
On  Application  fOr  Relieariiv,  Jan.  80, 
1812.) 

1.  NinaAScs  (I  50*)  —  Dauoeb— WzExruz^ 

There  was  no  willfal  or  wanton  miscon- 
duct, BO  as  to  authorize  more  than  actual  dam- 
aaeiL  vhere  a  calf,  being  killed  on  defendant's 
xucht  of  war,  waa  there,  within  120  feet  of 
puintUTa  residence,  buried  bj  the  section  fore* 
man,  but  bo  near  the  surface  that  a  dog  a  week 
later  unearthed  it,  causing  annoyance  to  plain- 
tiff from  the  odor  and  the  buzzards  and  green 
flies  attracted  there,  though  the  station  agent, 
told  of  It  on  Thursday  evening,  said  he  would 
have  it  attended  to,  and,  having  done  nothing 
about  it  in  the  meantime,  was  again  told  of  it 
Friday  evening,  and  then  said  he  had  forgotten 
it,  but  would  have  it  attended  to,  and  waa  told 
by  plaintifE  he  could  have  till  the  next  day  to  do 
and  thooflji  the  section  foreman,  spoken  to 
far  plaintiff  about  It  on  Sunday,  notniiv  in  Uie 
meantime  having  been  done,  at  first  said  he 
would  do  nothing  more  about  it  till  h«  received 
orders,  he  later  saying  he  would  attend  to  It. 
and  doing  so  the  next  day. 
^  pEid,  Note.— For  other  cases,  see  Nuisance, 
Gent  Dig.  H  118-127;  Dec.  Dig.  |  Sa*] 

8.  Dakaobs  (i  62*)— Ddtt  to  Mnmozi— 

NUZBANCS& 

Thongh  plaintiff  owed  no  duty  to  defendant 
of  abatlnE  the  nuisance  from  a  diainterred  calf 
on  ita  Tight  of  way  within  120  feet  of  plaintiff'B 
residence,  he  did  owe  it  the  duty  of  mmimizing 
the  damages,  knowing  that  from  the  continued 
neglect  of  defendanrs  servants  to  abate  it  he 
was  likely  to  receive,  or  was  actually  raedving, 
annoyance  and  inconvenience. 

[Ed.  Note.— For  other  caaes,  see  Damages, 
Gent.  Dig.  H  119-132;  Dec  Dig.  {  02.*] 

8.  Nuisance  (|  00*)— Dahagbb— Amount. 

A  verdict  of  $250  for  annoyance  and  in* 
convenience  to  plaintiff  from  the  nuisance  of  a 
disinterred  calf  on  defendant's  right  of  way 
within  120  feet  of  plaintiff's  residence,  wbica 
defendant  allowed  to  remain  for  three  days  aft- 
er notice,  but  which  plaintiff  could  have  abated 
at  an  expense  of  fl,  is  excessive. 

[Bd.  Notev— For  other  cases,  see  Nuisance, 
Dec  Dig.  I  60.*] 

On  Application  for  Rehearing. 
4.  JUBT  (I  37*J  — Dub  Process  —  Riqht  to 

JUBT  TBIAIi— BBDUOnON  OF  DAHAOES. 

The  act  of  April  21,  1911  (Laws  1811,  p. 
B87),  merely  aathoricing  tiie  appellate  conrn, 
in  case  of  avrard  of  excessive  damages,  to  re- 
duce the  verdict  with  the  consent  of  both  par- 
ties, instead  of  reversing  and  remanding  for 
new  trial,  offends  no  provision  of  the  Oonstttn- 
tion  touching  the  right  of  trial  by  Jury. 

[Bd.  Note.— For  other  caaea,  tea  Jur*  Oant. 
Dig.  I  220;  Dec  Dig.  1 87.*] 

Appeal  from  Circuit  Orart,  Omj  Ooonty; 
John  Pelham,  Judg& 

Action  by  J.  M.  fiteverson  against  the  Goi- 
tral  of  Georgia  Railway  Company.  Judgment 
for  plalutlff.  Defradant  appeals.  Affirmed 
on  condition  of  remission  of  damages. 

Ijidc^  A  Bridges  and  Geoi^e  P.  Harrison, 
for  appellant  Riddle,  Ellis,  Riddle  ft  Pmett, 
for  appellee. 


DD  GRAFFENNED,  J.  The  appellee 
brought  a  suit  agaiiist  tlie  appelant  for  $5,- 
000  damagaa  for  creating  and  maintaining  a 
anlaanoe  near  his  premises,  which  caused 
annoyance  and  InconTenience  to  him  and  bis 
family  In  his  home.  There  were  two  counts 
to  the  complaint  The  first  count  charged 
that  the  nuisance  was  created  through  the 
negUguce  of  appellant.  Its  agmts  or  serv- 
ants. The  second  count  charged  that  the  nol- 
sanoe  and  the  damages  tberenrom  resulting 
were  due  to  the  wanton,  wlllfnl,  or  malicioiii 
misconduct  of  appellant  its  agemtB  or  serv- 
ant& 

The  fticts  are  13iat  the  appellant  owns  and 
operates  a  raUroad;  that  ai^»ellee's  home  fi 
situated  about  120  feet,  in  the  town  of  Bol- 
lins,  from  its  right  of  way;  that  m  or  about 
the  2d  of  June  a  train  of  the  appellant  struck 
a  calt  and  badly  crippled  it,  on  its  right  of 
way  Immediately  in  front  of  appellee^  homa 
Shortly  aftuwarda  tbB  section  foreman  itf 
anwllant  found  the  calf  in  this  omdltion  and 
killed  it  and  had  It  burled  on  the  right  of 
way  of  the  appellant  at  the  place  where  It 
was  killed.  There  was  dtepnte  In  the  testi- 
numy  as  to  the  depth  of  the  grave  In  which 
the  calf  was  burled  and  as  to  the  amount  of 
dirt  that  was  placed  over  the  calf  at  the  time 
It  was  buried. 

[1]  There  was  nothing  in  the  burial  of  the 
calf,  however,  from  wbidi  willful  or  wanton 
misconduct  could  be  inferred.  _  The  worst 
that  could  reascmably  be  deduced  from  the 
place  and  manner  of  the  burial  was  tb&t  ap- 
pellant, its  agaits  or  servants,  were  n^llgent 
in  the  selection  of  the  place  or  in  the  man- 
ner of  the  burial  of  the  calf.  The  tact  that 
the  calf  was  buried  negatives  any  idea  that 
it  was  the  purpose  of  appellant,  ita  agenti 
or  servants,  to  cause  Injury  to  appellee 

About  a  week  aftw  the  calf  was  buried,  a 
dog  made  a  hole  in  the  grave  and  azposed  a 
part  of  Its  carcass.  The  grave  being  thus 
broken  into,  unpleasant  odors  arose  there- 
from and,  as  some  of  the  testimony  tends  to 
show,  not  only  caused  inoonTOklence  on  that 
account  to  appellee  and  his  family  In  the  «- 
joymsnt  of  th^  home,  but  also  attracted 
buzzards  and  green  flies,  which  added  to  ap- 
pellee's annoyance. 

As  appellee  resided  within  ISO  feet  of  the 
grave,  he  was,  naturally,  the  first  person,  or 
one  of  the  first,  to  discover  this  Mnditlon, 
and  he  seems  to  have  discovered  it  on  Thurs- 
day about  a  week  after  the  burial  of  the 
calf.  On  that  night  he  saw  the  town  mar- 
shal and  also  the  depot  agent.  Appellant's 
office  was  closed,  and  the  agent  was  on  his 
way  home.  The  agmt  told  him  that  he 
would  have  the  cause  of  trouble  removed. 
Nothing  was  done  ai9)dlant  <m  the  next 
day,  and  on  Friday  evening  app^ee  again 
saw  the  agent,  and  the  agent  told  him  tfaat 
lie  had  forgotten  the  matter,  but  woald  ban 
it  attended  to.    Apptilee  then  told  the 


•Far  ethsr  oases  see  Huus  tivie  and  secUon  NUMBER  In  Oeo.  Dig.  ft  Am.  Dig.  Ker  No.  Series  *  Rsp'r  IsMsm 
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agent  that  he  would  give  him  unta  the  next 
day  within  which  to  do  so.  Nothing  was 
done  on  the  following  day,  bat  on  Sunday  the 
section  foreman  was  notified  of  the  eltnatlon 
and,  taking  the  testimony  most  strongly  In 
favor  of  the  appellee,  the  section  foreman, 
when  first  Informed  of  It,  said  that  he  "had 
burled  It  once,  and  that  he  was  not  going  to 
have  anything  to  do  with  It  unless  he  re- 
ceived orders  to  do  so,"  bat,  later  in  the 
day,  stated  that  he  would  attend  to  It,  and, 
OD  the  next  day,  the  damage  to  the  grave 
was  properly  repaired  and  the  nnlsanoe 
abated. 

We  are  unable,  as  we  have  already  said, 
from  the  facts  to  And  any  evidence  upon 
which  a  jury  could  lawfully  deduce  willful 
misconduct  on  the  part  of  appellant.  Its 
agents  or  Brants.  It  Is  true  that  the  evi- 
dence tends  to  show  that  appellant's  train 
and  employes,  Including  the  members  of  Its 
section  gang,  constantly  passed  and  repassed 
the  grave  during  the  period  covered  by  this 
litigation,  and  that  they  were  neglectful  of 
their  duty  to  keep  the  right  of  way  In  prop- 
er condition ;  but  there  la  nothing  Indicating 
that  any  act  or  omission  of  theirs  was  will- 
fully or  wantonly  done.  It  is  true  that  the 
Bectlon  foreman  manifested  some  Impatience 
wben  Informed,  on  Sunday,  of  the  condition 
of  the  grave;  but  it  Is  also  tme  that  during 
that  same  day  he  stated  that  he  would  have 
the  damage  repaired,  and  on  the  naxt  day  It 
was  repaired. 

"Where  there  la  no  malice  connected  with 
the  wrong  complained  of,  or  such  gross  neg- 
ligence or  oppression  or  fraud  as  amounts  to 
malice,  the  compoisatlon  or  amount  of  dam- 
ages should  be  confined  to  the  actual  Injury 
and  its  immediate  eflTect"  Wilktnaon  t. 
Searcy,  76  Ala.  176. 

[2]  The  conrt  In  its  oral  cha^e  to  the  Jury 
charged  the  Jury  as  follows:  "A  man  cannot 
Bit  idly  by  and  anfler  an  Injury  wtilch,  by 
the  exercise  of  ordinary  care  and  reasonable 
dUigoice,  he  can  prevoit,  and  speculate  on 
the  damages  he  may  be  aide  to  recover." 

In  the  present  case,  app^ee's  annoyance 
was,  taking  the  facts  In  the  case  In  their 
most  unfavorable  light  against  appellant, 
caiued  by  the  ne^lgent  manner  In  which  a 
calf  was  buried  in  front  of  hia  hoosa  A 
modlcnm  of  good  ten^ier  and  a  small  amount 
of  labor  <ai  the  part  of  appdlee  would  have 
prevented  all  annoyance  to  appellee,  and,  un- 
der the  law,  it  was  the  duty  of  appellee  to 
have  retained  his  temper  and  expended  the 
labor  neceesaiy  to  have  prevented  the  an- 
noyance. It  1b  evident  that  by  the  expendi- 
ture of  lesB  than  a  dollar  the  aroellee,  who 
was  not  a  helpless  woman,  but  a  moth  could 
have  abated  this  nuisance^  and  thus  saved 
hitmpai/  the  annoyance  to  which  he  was 
thereby  suhJected.  He  stated  in  his  testi- 
mony that  one  reason  why  he  did  not  cover 
up  the  calf  was  "that  he  did  not  want  the 
Job."  This  may  be  true ;  but  the  law,  nev- 
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ertheless,  reQulred  that  he  should,  as  the 
court  properly  chafed  the  Jury  In  this  case, 
have  exercised  ordinary  diligence  and  care  in 
preventing  the  injury  to  himself  and  fandly. 
On  this  subject,  the  law  Is  but  the  applica- 
tion of  that  golden  rule  of  conduct  which  re- 
quires that  we  shall  so  do  unto  others  as  we 
would  hare  them.  In  like  drcamstances.  do 
unto  ua.  The  appellee  knew  that  by  the  neg- 
lect of  the  servants  of  appellant  he  was 
likely  to  receive,  or  was  actually  receiving, 
annoyance  and  inconv^ience,  and  it  was  his 
duty  to  appellant  to  have  minimized  the 
damage  abating  the  nuisance  If,  by  the 
exercise  of  ordinary  care,  he  could  have 
done  so.  and  thus  saved  appelant  the  dam- 
age r^ultlng  therefrom. 

The  rulings  of  the  court  in  the  trial  of  the 
cause  on  the  pleadings  and  on  the  evidence 
were  in  accordance  with  law,  and  In  its 
charge  to  the  Jury  It  correctly  stated  the  law 
as  applied  to  the  facta  of  the  case. 

[3]  In  awarding  the  $260  to  appellee  as 
Us  damages  In  the  case,  the  Jury,  taking  in- 
to consideration  the  situation  of  the  parties, 
their  duties  to  each  other  under  the  law, 
and  the  fact  that  appellee,  by  the  exerdae  of 
ordinary  care,  could  have  prevented  most.  If 
not  all,  of  the  annoyance  which  he  sufTered 
by  reason  of  the  negligence  of  appellant's 
servants,  allowed  appellee  a  sum  lai^ely  In 
excess  of  the  amount  to  which  he  was  Justly 
entitled. 

Taking  Into  consideration  the  drcnmstanc- 
ea  surrounding  the  parties  and  the  fact  that 
the  nuIsAtce  could  have  been  abated  by  tne 
expenditure  by  appellee  of  a  small  amount  of 
money,  we  are  of  opinion  that.  In  this  case, 
the  sum  of  $S0  is  amply  sufficient  to  cover 
any  damages  which  appellee  is,  under  the 
facts  in  this  case,  entitled  to  recover  of  ap- 
pellant and,  unless  the  appellee  shall,  with- 
in 80  days  from  this  date,  remit  $200  of  the 
damages  allowed  to  him  1^  the  Jury,  this 
cause  will  be  reversed  and  ronanded. 

PBLHAM,      not  sittlns. 

On  Application  for  Rehearing. 

DB  ORAFFBNBIHD,  J.  W  The  act  of 
the  Legislature  entitled  an  act  to  regulate 
proceedings  in  the  Supreme  Court  or  Oonrt 
of  Appeals  In  cases  whlidi.  In  the  opinion  of 
the  court,  should  be  reversed  because  the 
Judgment  of  the  lower  court  is  excessive  and 
there  la,  In  the  opinion  of  the  Supreme  Court 
or  Court  of  Appeals,  no  other  ground  of  re- 
versal,  approved  April  21,  1911  (Laws  1911, 
p.  587).  Is,  upon  tills  application  for  a  rehear- 
ing, attacked  upon  the  ground  that  it  is  un- 
constitutional. We  therefore  deem  it  proper 
to  add  to  the  opinion  already  on  file  in  this 
case  this  supplemental  opinion. 

The  act  above  referred  to  simply  author- 
izes the  Supreme  Court  and  Court  of  Appeals 
to  notify  the  apptilee,  In  a  case  where  the 
court  Is  of  the  opinion  that  the  Judgment  of 
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tbe  court  below  la  ezcesslTe  and  that  It 
ataonld  be  reversed  on  tbat  account,  tbe 
amount  wbicb  it  deema  In  exceaa  of  the  joat 
and  proper  anunnt  of  recovery,  and  to  re> 
qnlre  the  aspdlee^  trithln  a  stated  time,  to 
remit  audi  amount  upon  tbe  penalty  of  a  re- 
versal. If  the  appellee  accepts  the  reduc- 
tion, thai.  If  the  appellant  consents  thereto, 
the  Judgment  of  the  court  below  la  affirmed. 
If  the  app^ee  refuses  to  accept  the  reduc- 
tion, or  If  he  accepts  the  redaction  and  the 
appellant  refuses  to  consent  ther^,  the  Judg- 
ment Is  reversed. 

There  la  nothing  In  the  state  or  federal 
Constitution  affecting  tbe  common-law  right 
of  a  trial  court  to  set  aside  the  verdict  of  a 
Jury  when  It  Is  excessive.  In  fact,  the  power 
of  the  trial  Judge  to  set  aside  the  verdict  of  a 
Jury  when  not  Justified  by  the  evidence  has 
been  so  long  recognized  as  essential  to  the 
proper  administration  of  Justice  that  It,  In 
truth,  forms  an  essential  part  of  the  right  of 
trial  by  Jury  Itself.  To  use  the  language  of 
the  Supreme  Court  of  the  United  States: 
"Under  these  statutes,  as  at  common  law, 
tbe  court,  upon  the  hearing  of  a  motion  for 
a  new  trial,  may,  in  the  exercise  of  its  Ju- 
dicial discretion,  either  absolutely  deny  the 
motion  or  grant  a  new  trial  generally,  or  that 
it  may  order  that  a  new  trial  be  had  unless 
the  plaintiff  elects  to  remit  a  certain  part  of 
the  verdict,  and  t^at.  If  he  does  so  remit. 
Judgment  be  entered  for  tbe  rest"  Kennou 
V.  Gilmer,  131  U.  8.  23,  80,  9  Sup.  Ot  696, 
33  L.  Kd.  UO. 

"It  is  a  right  incidental  to  all  courts  in- 
verted with  the  Jurisdiction  to  hear  and  de- 
termine causes,  to  grant  new  trials  so  as  to 
promote  Justice.  An  order  for  this  purpose 
may  be  either  absolute  or  unqualifled,  or  may 
be  conditional,  and  Impose  upon  the  party 
asking  It  the  performance  of  some  act,  or  to 
prevent  a  new  trial  It  may  require  the  party 
against  whom  tbe  motion  Is  made  to  renounce, 
at  his  election,  some  ad\'antage  he  has 
gained."  Collier,  C.  J.,  In  Stephenson  v.  Man- 
fiony,  4  Ala.  317. 

The  power  of  a  trial  court  to  set  aside,  up- 
on a  proper  motion  for  a  new  trial,  tbe  ver- 
dict of  a  Jury  because  the  verdict  was  exces- 
sive. Is  undoubted.  From  the  Judgment  of 
the  trial  court  upon  such  motion  an  appeal 
undoubtedly  lies  to  the' Supreme  Court  or  to 
the  Court  of  Appeals.  Tbe  power  to  review 
such  Judgment  Is  undoubtedly  vested  iu  these 
courts,  and  when  tbe  bill  of  exceptions  shows 
tfaat  the  Judgment  of  the  lower  court  was 
wrong,  and  that  It  should  have  granted  tbe 
appellant  a  new  trial  because  of  tbe  excessive 
verdict  of  the  Jury,  the  Supreme  Court  or 
the  Court  of  Appeals  not  only  has  the  power, 


hut  It  l8  the  duty  of  an<A  conrt,  to  reverse 
the  Jttdgmrat  of  the  lower  court  The  stat- 
ute under  consideration  simply  provides  that, 
In  such  a  case,  the  Supreme  Court  and 
Conrt  of  Appeals,  with  the  consent  of  both 
the  appellant  and  the  appellee,  may  reduce 
tbe  Judgment  to  an  amount  which  the  mem- 
bers of  the  court  may  deem  right  and  Just 
under  all  the  facts  and  drcumstaaces  of  tbe 
case.  If  tb6  appellant  and  the  appellee  do 
not  consent  to  the  reduction,  tbe  Judgment  of 
tbe  trial  court  is  reversed  and  tbe  cause  re- 
manded for  a  new  trial.  If  they  do  consent 
to  the  reduction,  the  Judgment  as  reduced  Is 
affirmed. 

Tbe  above.  In  plain  English,  Is  all  that  the 
act  under  consideration  does  or  undertakes 
to  do,  and  it  In  no  way  offends  any  constitu- 
tional provision  touching  tbe  right  of  trial 
by  Jury.  Eennon  v.  Gilmer,  131  U.  S.  23,  30, 
9  Sup.  Ct.  686,  33  L.  Bd.  UO. 

2.  Undoubtedly  there  was  no  du^  resting 
upon  the  appellee  to  abate  the  nuisance  com- 
plained of,  and,  properly  considered,  there  is 
nothing  In  our  opinion  on  file  in  this  case  in- 
dicating a  contrary  view.  But,  aa  was  said 
by  us  in  the  opinion  on  ffie,  although  there 
is  no  law  requiring  a  party  suffering  from 
tbe  effects  of  a  nuisance  to  abate  It,  yet  he 
will  not  be  heard  to  complain  If,  with  ordi* 
nary  care  and  diligence,  he  could  have  avoid- 
ed tbe  injury.  "A  party  Is  not  to  cast  him- 
self upon  an  obstruction  which  has  been  made 
by  the  fault  of  another  and  avail  himself  of 
it,  if  1»  do  not  blnudf  use  commoa  and  or- 
dinary canttm  to  be  in  tlie  rt^t"  Stone^  C 
J.,  In  Orommelln  t.  Cca%  80  Ala.  818, 68  Am. 
Dec.  120.  "Because  a  water  poww  was  ob- 
structed, it  does  not  fttllow  that  a  mUI  run 
thereby  should  be  allowed  to  stand  idle  or  do 
only  a  foQrth  of  its  ordinary  work.  •  *  * 
Where  a  person  snstainB  an  InJniT  f^om  ■ 
wrongdoer,  it  Is  the  duty  of  the  pers(m  to 
make  a  reasonable  effort  to  limit  the  effects 
of  the  Injury.  And  tbia  la  so  ev«i  though  It 
may  be  necessary  for  the  Injured  person  to 
expend  money  for  such  purpose."  Decora  b 
Woolen  Mill  Co.  v.  Greer,  49  Iowa,  491; 
Walrath  v.  Bedfleld,  11  Barb.  (N.  T.)  368. 

It  has  been  held  that  the  burial  of  a  dead 
animal  near  another's  dwelling  Is  a  qwciflc 
nuisance.  Louisville,  etc.,  R.  Co.  v.  Bolton 
(Ky.)  88  S.  W.  498 ;  Jarvis  v.  St  Louis,  etc, 
R.  Co.,  26  Mo.  App.  253. 

The  appellee  owed  no  duty  to  appellant  to 
abate  the  nuisance  complained  of  In  bis  com- 
plaint by  disinterring  and  removing  the  ca^ 
cass  of  tbe  calf,  but  he  did  owe  It  the  duty 
of  minimizing  his  Injury. 

AnOlcatlon  for  rehearing  orsEriilsd. 
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LBVEN8  T.  STATE. 
(Court  of  Appeals  of  Alabama.    Jan.  9,  1912.) 

1,  E^xBocnoir   (S  142*)— Lbvt— Amount  ot 
PBOPsnr  Taeer. 

Id  deternunins  tbt  amount  of  proper^  to 
be  leried  on  to  sanaf;  an  ezecutioD,  tbe  officer 
is  left  to  exercise  his  own  judgment;  bat  it  is 
bis  duty  to  take  property  samcient  to  aatlafy 
the  execution,  allowing  for  reasonable  and 
probable  depredation  of  the  property  at  a 
forced  sale,  though  he  should  not  make  the  levy 
so  unreasonable  and  excessive  as  to  bear  on 
ita  face  the  appearance  of  oppression  and  un- 
neceisary  rigor.  . 

[Ed.  Note.— For  other  eases,  see  Ezecntion, 
Gent.  Dif  H  860-363;  Dec.  Dig.  S  142.*] 

2.  EXKCUTZON  d  460*)— WBONGrnL  EXBCU- 

noN— EzcEssivn  Lsvt— Ijiabtxjtt  or  Om- 
en. 

An  officer  maUng  an  excesaJve  levy  is  li- 
able to  the  defendant  In  execntlon  for  the  dam- 
ages Buifered  bj  him  by  reason  thereof  in  an 
action  of  trespass  on  the  case. 

[Ed.  Note.— For  other  cases,  aee  Execution, 
Cent  Dig.  |  1884;  Dec  Dig.  f  4S9.*] 

5.  HoKiciDK  (S  181*)— Assault  with  Intbht 

TO  KlXL— EVIDBNCB— PB070CATI0n. 

In  a  prosecution  for  assault  with  intent 
to  kill  danng  a  difficulty  arising  from  the  aV 
tempt  of  officers  to  arrest  defendant  because  he 
would  not  permit  them  to  levy  on  certain  prop- 
erty, evidence  that,  before  they  undertook  to 
levy  upon  that  property,  the  officers  had  al- 
ready levied  upon  more  than  enough  property 
to  satis^  the  writ,  was  admissible  as  bearing 
upon  the  qaestlonB  of  oppression  and  provoca- 
ticm. 

[Ed.  Nota^For  otber  casas,  see  Hondcide, 
C^t  Die  li  883-385:  Dec  Dig.  1 181.*] 
4.  HoiaciDB  (I  96*)— Assault  with  Intent 

TO  Kill— Besistaitck  of  Absest. 

"Where  the  owner  of  flour  exempt  from 
levy  under  Code  1907.  {  4237,  notified  officers 
attempting  to  levy  upon  it  that  they  had  al- 
ready levied  on  all  his  other  breadstuff,  he 
had  the  right  to  resist  an  arrest  attempted  be- 
cause of  his  refusal  to  allow  them  to  levy  upon 
the  flour. 

[Ed.  Note.— For 'other  cases,  see  Homicide, 
Cent.  Dig.  Si  l'24r-127 ;  Dec  Dig.  B  90.*J 

6.  HoiaciDE  (S  96*)— Assault  with  Intent 
TO  Kill— Self- Defense— Peg  VOCATION. 

Where  defendant,  in  a  prosecution  for  as- 
aanlt  with  intent  to  kill,  had  resisted  arrest, 
attempted  because  he  would  not  allow  officera 
to  levy  upon  exempt  flour,  after  notifying  them 
that  they  had  already  levied  on  all  his  other 
breadstuff,  he  was  not  the  provoker  of  the  dif- 
ficulty following  the  attempted  arrest 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  IMg.  if  124-127;  Dec  Dig.  %  96.*] 

6l  HoiaciDS  (}  96*)— Assault  with  Intent 

TO  Knx— Self- Defense. 

Every  one  haa  the  right  to  defend  his  per- 
son and  property  against  unlawful  violence  and 
may  employ  as  much  force  as  is  necessary 
therefor;  but,  If  he  employs  more  force  than 
necessary,  he  thereby  becomes  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  H  124-127;  Dec  Dig.  t  96.*] 

T.  HoiaoiDB  (I  193*)— Assault  with  Inixnt 

TO  KXUi— ADMiaSIBIUTT  OF  ETXDBKCT. 

Defendant,  in  a  prosecution  for  an  assault 
with  intent  to  kill,  had  resisted  a  levy  upon 
his  property,  and,  In  resisting  an  arrest  at- 
tempted on  that  account,  had  armed  himself 
with  a  gun  with  which  he  afterwards  shot  at 
the  officers.  BM,  that  evidence  as  to  whether 
the  officera  were  armed  when  they  came  on 


defendant**  premise*  and  where  tbey  carried 
such  arms  was  competent  as  tending  to  explain 
why  the  defendant  armed  himself  at  the  time  of 
the  threatened  arrest 

[Ed.  Note.— For  other  cases,  *ee  Homicide, 
Cent  Dig.  I  416;  Dec  Dig;  1 1»8.*] 

Appeal  from  Circuit  Courts  Cullnian  Ooon- 
tj;  D.  W.  Speake,  Judge. 

Jake  Leyens  waa  cooTicted  of  aasanlt  and 
battery,  and  he  appeiUs.  ReTersed  and  re- 
manded. 

W.  E.  Fort,  W.  T.  L.  Gofer,  M.  F.  Parker, 
and  E.  C.  Burke,  for  appellant  R.  C.  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Aast 
Atty.  G^.,  for  tbe  State. 

DE  GRAFFENRIED,  J.  The  defendant 
was  indicted  for  assault  with  Intent  to  mur- 
der, was  tried  by  a  jury,  by  their  verdict  found 
guilt?  of  assault  and  battery,  and  from  the 
Judgment  of  the  court  pronounced  on  that 
verdict  appeals. 

It  appears  that  a  writ  of  attachment  was 
sued  out  by  some  one  against  the  estate  of 
the  defendant  and  was  placed  in  the  hands 
of  one  Bryson,  a  deputy  sheriff,  to  be  levied 
upon  property  of  the  defendant  The  writ 
of  attachment  was  not  introduced  in  evi- 
dence, and  we  do  not  know  by  what  officer 
or  for  the  collection  of  what  sum  It  was  is- 
sued, or  before  what  o>nrt  It  was  made  re- 
turnable. It  waa  treated  on  the  trial  in  the 
court  below  as  a  valid  writ  authorizing  a 
levy  upon  property  of  the  defendant,  and  we 
will  so  treat  It. 

The  attempt  by  the  above-named  officer 
and  his  assistants  to  levy  the  above  writ  up- 
on certain  flour  on  the  porch  of  the  residence 
of  the  defendant  was  resisted  by  the  defend- 
ant ;  the  officers,  or  some  of  them,  attempted 
to  arrest  the  defradant  on  that  account; 
and  the  difficulty  in  which  the  defendant 
made  the  assault  for  which  this  Indictmeut 
was  found  was  thereby  precipitated.  Tbe 
writ  had  previously  been,  without  objection 
on  the  part  of  the  defendant  levied  upon  a 
certain  lot  of  tbe  defendant  in  the  town  of 
Cullman  and  also  upon  the  contents  of  his 
store,  barn,  and  blacksmith  shop.  The  evi- 
dence tends  to  show  that  tbe  defendant  had 
on  Ills  porch  certainly  one,  and  i>ossibly  two, 
barrels  of  flour,  and  that  he  also  bad  some 
flour  In  his  dining  room  or  kitch^  Tbe  ev- 
idence fa  In  some  confusion  as  to  the  exact 
amount  of  all  of  this  flour,  but  the  defend- 
ant's  testimony  tends  to  show  that  there 
was  not  on  his  porch  and  in  his  dining  room 
or  kitchen  exceeding  two  barrels.  The  evi- 
dence without  dispute  shows  that,  when  the 
officers  came  to  seize  the  floor  on  the  porch, 
the  d^endant  told  them  that  they  had  al- 
ready levied  on  "flftyfold"  more  than  waa 
necessary  to  satisfy  the  attachment,  and  tiiat 
he  did  not  intend  to  allow  them  to  take  the 
"last  bite  of  bread  from  his  family";  that 
one  of  the  officers  then  attempted  to  seize 
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tbe  defendant,  saying  tbat  he  was  going  to 
arrest  him;  that  the  defendant  thereupon 
possessed  himaeU  of  a  gun ;  and  that  Im- 
mediately afterwards  several  shots  were  fir- 
ed, three  by  the  defendant,  and  probably  six 
or  seven  by  at  least  two  of  the  officers.  The 
evidence  without  dispute  shows  that  at  least 
two  of  the  officers  were  armed  when  they 
went  to  the  defendant's  porch  to  levy  on  the 
flour;  but  the  evidence  is  in  sharp  dispute 
as  to  whether  the  defendant  or  some  of  the 
officers  fired  tbe  first  shot,  and  there  was 
also  a  sharp  conflict  In  the  evidence  aa  to 
whether  the  defendant  was  in  his  house  or 
retreating  from  It  when  he  first  flred.  The 
evidence  without  dispute  shows  tbat  the  de- 
fendant left  his  home  during  the  difficulty, 
and  that  he  did  not  return  until  the  next 
afternoon.  The  difficulty  occurred  about  or 
after  dark,  and  the  defendant  had  a  wife 
and  six  children,  all  of  whom  were  at  home 
when  the  shooting  took  place. 

[1]  "In  determining  the  amount  of  prop- 
erty to  be  levied  on  to  satisfy  an  execution* 
the  officer  is  left  to  exercise  Us  own  judg- 
ment, free  from  constraint  or  control  of  ei- 
ther plaintiff  or  defendant;  but  U  Is  his 
daty  to  take,  property  snUtelent  to  satisfy 
the  execution,  allowing  for  reasonable  and 
probable  depredatloD  of  the  property  at  a 
forced  sale,  but  he  should  not  make  the  levy 
80  nnreasonable  and  excesslTe  as  to  bear  on 
Its  face  the  appearance  of  oppreaalim  and 
nnnecessary  rigor."  Governor  v.  Powell,  9 
Ala.  8Si  Orlffla  t.  Oanam^.  8  Ala.  626; 
Thompson  t.  Jmea,  84  Ala.  27D^  4  South. 
ie9:  17  Cyc.  U12,  1  8, 

12}  An  offlcOT  making  an  excesstve  levy  Is 
liable  to  the  defmdant  in  execution  tor  the 
damages  snflbred  by  blm  by  reason  tberettf 
In  an  action  of  trespass  <m  the  case  Thomp- 
son T.  Jones,  84  Ala.  279,  4  South.  169. 

[9]  1.  One  of  the  Important  anestlons  in 
tills  case  was  whether  the  defendant  was 
free  from  foult  in  bringing  on  the  dlfflcnlty 
which  resulted  In  the  assault  for  which  he 
was  indicted.  Tbe  difficulty  occurred,  con- 
fessedly, because  the  officers,  or  some  of 
them,  attempted  to  arrest  the  defendant  be- 
cause  be  would  not  permit  them  to  levy  on 
the  flour  on  his  porch.  If,  before  they  un- 
dertook to  levy  upon  the  flour,  the  officers 
had  already  levied  upon  largely  more  than 
enough  property  to  satisfy  the  writ,  the  de- 
fendant should  have  been  allowed  to  show 
this  by  evidence.  This  evidence,  If  such  ex- 
Isted,  would  have  aided  the  Jury  In  deter- 
mining tbe  quo  animo  of  the  officers  In  at- 
tempting to  make  the  additional  levy  and 
in  attempting  to  arrest  or  In  threatening  to 
arrest  the  defendant  In  other  words.  It 
would  have  shed  some  light  on  tbe  question 
as  to  whether  the  officers  were  acting  in 
good  faith  or  were  oppressing  the  defendant 
"with  unnecessary  rigor,"  when  they  at- 
tempted to  seise  the  flour  and  arrest  tbe  de- 


fendant, and  whether  they  did  not,  tiliem- 
selves,  provoke  the  difficulty. 

2.  Under  the  provisions  of  section  4237  of 
the  Code,  no  levy  of  an  execution  or  attacb- 
meat  can  be  lawfully  made  upon  cert&ln  spe- 
cific articles  belonging  to  tbe  defendant  la 
such  execution  or  attachment,  and  among 
such  articles  "meat  not  exceeding  one  buo~ 
dred  pounds,  lard  sot  exceeding  fifty  pounds, 
meal  and  fiour  not  exceeding  ten  bushels" 
are  expressly  menUoned.  There  was  some 
evidence  In  this  case  from  which  the  Jury 
were  authorized  to  Infer  that  the  defendant 
bad  been  guilty  of  hiding  out  some  of  his  | 
property  which  was  subject  to  levy  and  sale,  j 
Some  of  bis  property  evidently  bought  to  be  ' 
placed  In  his  store  and  sold  by  blm  as  a 
merchant  was  In  his  barn  and  In  bis  black- 
smith shop.  Of  this  condition  the  evidence 
tends  to  show  the  officers  were  apprised  by 
the  defendant  when  they  went  upon  his 
premises ;  but  these  conditions  were  matters 
to  be  considered  by  the  Jury  in  determining 
whether  the  flour  on  defendant's  porch  and 
in  his  kitchen  was,  as  claimed  by  him  when 
the  officers  undertook  to  levy  on  It,  all  of 
the  flour  belonging  to  tbe  defendant  which 
had  not  already  bem  levied  upon  when  ttie 
officers  undertook  to  levy  on  the  flour  upon 
the  porch.  Tliere  is  no  evidence  in  the  zee-  j 
ord  tending  to  lOiow  that  tbe  defendant  had  I 
any  meal,  and  If  the  flour  on  d^iendantfs 
porch  and  in  ills  dining  room  or  Idtcliea  was 
all  of  the  flour  that  he  had  1^  and  if  that 
flour  did  not  exceed  10  bushels  and  consti- 
tuted Bll  of  the  breadatuit  left  to  him  (and 
there  was  evidence  tending  to  show  Qil^, 
then  tbat  flour  was,  so  tar  as  this  record 
shows,  exempt  to  the  defoidant 

[4, 1]  If  tbat  flour  was  .exempt,  then  ttm 
defendant  had  the  rl^t,  if  be  informed  the 
officers  that  it  was  all  that  had  been  left  to 
htm,  to  say  to  them  that  they  could  not  levy 
upon  it,  to  resist  such  levy,  and  to  resist  bis 
arrest  U  an  arrest  was  attainted  on  that 
account.  In  other  words,  If  the  defendsnt 
resisted  arrest  because  the  pfflcers  attempt- 
ed to  arrest  him  wlely  because  he  would  not 
allow  tliem  to  levy  an  attachment  upon  prop- 
erty which  the  law  exempted  to  him  tiom 
such  levy,  and  ttie  defendant  had  given  the 
officers  notice  that  they  had  already  levied 
on  all  his  other  breadstuffs,  then  the  de- 
fendant was,  under  the  law,  not  the  provok- 
er of  tbe  difficulty,  whether  such  officers  had 
already  levied  upon  more  than  sufficient 
property  to  satisfy  the  attachment  or  not 
"We  do  not  think  there  Is,  In  law  or  In  rea- 
son, any  substantial  distinction  between  tbe 
levy  of  an  attachment  or  an  execution  on 
the  properly  of  a  stranger,  or  the  levy  upon 
articles  exempt  by  law  from  levy  and  sale, 
after  the  sheriff  bad  bem  warned  of  the  fact 
that  they  are  exempt.  •  •  •  It  was  tbe 
Intratlon  of  the  Legislature  that  theee  arti- 
cles, of  prime  necessity  tow  the  comfort  of 
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tlie  family  ghonld  be  kept  Inviolate  for  Its 
ns^  and  It  would.  In  a  gieat  measure,  de- 
feat tbe  object  of  tbe  law,  it  the  defoidant 
was  required  to  sabmlt  to  audi  a  lery,  and 
seek  redreas  agalnit  the  <^eer  by  acUcnL" 
State  T.  Jpbnaon,  12  Ala.  840,  4S  Am.  Dec. 
283;  Henderson  t.  State.  106  Ala.  139.  16 
SoQtb.  927. 

[I]  "It  la  a  aetUed  principle  of  oar  law 
that  every  one  haa  tbe  rlsbt  to  defend  his 
penon  and  property  against  anlawfol  vlo- 
lenee  and  may  employ  as  mnch  fotce  as  is 
necessary  to  prevent  its  Invasion,  bat  If  he 
employ  more  force  than  becomes  necessary 
be  becomes  a  trespasser."  Henderson 
States  snpra;  State  v.  Johnson,  supra. 

"When  snch  a  trespass  Is  threataud  or 
committed,  the  party  sought  to  be  arrested 
has  no  right  to  kill,  unless  the  nnlawfal  act, 
when  pro[>erly  and  lawfully  resisted  by  bim. 
Is  persisted  In  by  the  trespasser  until  It  vl- 
timately  results  either  In  an  actual  neces- 
sity on  the  part  of  tbe  party  sought  to  be 
arrested  to  kill  In  order  to  prevent  to  him- 
self great  bodily  harm,  or  the  appearances 
are  such  as  to  engender  the  reasonable  be- 
ll^ of  the  existence  of  such  necessity."  Car- 
roU  V.  State,  28  Ala.  28.  68  Am.  Dw.  282 ; 
Noles  T.  State,  26  Ala.  31,  62  Am.  Dec.  711. 

[7]  While  the  evidence  showed  that  at 
least  two  of  the  officers  were  armed  when 
tbe  difficulty  occurred,  and  that  they  shot 
at  the  defendant,  nevertheless  the  court  re- 
fused to  allow  the  officers  to  answer  ques- 
tions propounded  to  them  by  the  defendant 
asking  them  if  they  were  not  armed  when 
tbey  came  on  bis  premises,  where  they  car- 
ried suet)  arms,  etc.  The  defendant.  In  re- 
sisting the  seizure  of  the  flour  and  in  reaist- 
ing  the  arrest  armed  himstif  with  a  gim, 
which  he  afterwards  used  in  the  difficulty, 
and  we  think  that  tbe  above  evidence  which 
the  defendant  sougbt  to  introduce  was  at 
least  competent  because  it  tended  to  explain 
why  the  defaidant  procnred  his  gun  at  the 
time  of  tbe  threatened  arrest. 

The  rulings  of  the  trial  court  on  the  ad- 
mission of  the  evidence  In  this  case  were  in 
some  material  particulars  Inconsistent  with 
tbe  views  above  expressed. 

There  are  a  number  of  questions  presented 
by  the  record  which  we  do  not  discuss. 
They  may  not  arise  on  the  next  trial,  and 
we  do  not  deem  It  necessary  to  consid^ 
them. 

Reversed  and  remanded. 


JOHNSON  T.  STATB. 

iCourt  of  Appeals  of  Alabama.   Jan.  11,  1912.) 

L  iNToxiCATiKa  liiqnoBs  (i  231*)— WaoRo- 
rnt  Salb  — BvzDiNOB— iNTOxioATino  Er- 

RCT. 

In  a  prosecution  for  wrongful  sale  of  in- 
toxicating liquors,  the  state's  witness  may  tes- 
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tifr  as  to  As  tntoxlcatlDg  effect  of  die  Ugnor 
purchased. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent.  Dig.  1  291;  Dec  Dig.  f  231.-] 

2.  CanciNAz,  Law  (|  1086*)— Appkai^Beoobd 
— RsgnEBT  to  Chahos. 

Unleas  the  record  on  appeal  affirmatively 
fibows  that  the  charges  reqnested  and  refused 
were  In  writing,  as  required  by  Code  1907,  { 
5:^64,  tbe  trial  court  will  not  be  put  in  error 
for  their  refusal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent.  Dig.  S  2767;  Dec.  Dig.  I  1086.*] 

3.  Okdunaz.  Law  d  869*>--Tbiax^Rbadzro 
Tbstimoitt  to  Juby. 

It  was  not  improper  for  tbe  court  to  allow 
the  official  atenograpoer  at  the  Jury's  request 
to  read  over  to  them  the  evidence  of  one  of  the 
witnesses  to  xefresb  the  Jury's  memory  with 
reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2064;  Dee.  Dig.  |  859.*] 

4.  Costs  (i  322*)— Gbxuinai.  Fbosecutionb— 

IHPBISONMEHT. 

Whwe  a  person  oonrleted  of  an  oifense  Is 
sentenced  to  work  out  tlie  costs,  he  should  be 

credited  at  the  rate  of  $.75  per  day. 

[Ed.  Note.~For  other  cases,  see  Costs,  Gent 
Dig.  S  1206;  Dec.  Dig.  |  322.*] 

Appeal  from  Law  and  Equity  Court  Walk- 
er County;  T.  L.  Sowell,  Judge. 

Lee  Johnson  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.  Corrected 
and  affirmed. 

The  prosecuting  witness  testified  that  he 
bought  four  bottles  of  liquid,  which  In  his 
best  Judgment  was  lager  beer;  that  he  drank 
the  four  bottles  In  alMut  30  minutes;  and  the 
solicitor  asked  him  If  he  could  feel  any  stim- 
ulating effects  therefrom.  The  defendant 
objected  to  this  question,  and  moved  the 
court  to  exclude  the  answer,  which  was: 
"Yes,  sir;  It  Intoxicated  me.  I  was  fully 
intoxicated,  and  these  four  bottles  were  the 
only  things  that  I  had  had  to  drink  that  waa 
intCHclcatlng  that  day." 

IL  O.  Brlck^  Atty.  Gan.,  and  W.  I*.  Max^  . 
tin,  Asat  Atty.  Oen..  for  the  Stat& 

PEXiHAM.  J.  The  defendant  waa  convict- 
ed of  a  vlidatlon  of  the  prohibition  law.  Sec- 
tion T8S2  of  the  Code  of  1907. 

[1]  Tbe  state's  witness  waa  properly  al- 
lowed to  testify  to  the  Intoxicating  ^ect  of 
the  liquor  purchased.  Marks  t.  State.  169 
Ala.  71,  48  South.  861.  183  Am.  St  Rep.  20; 
Brantley  v.  State,  91  Ala.  47,  8  South.  816; 
Carl  V.  States  87  Ala.  17,  6  South.  118,  4  L. 
R.  A.  380;  Enowles  r.  State,  80  Ala.  9. 

[]}  The  charges  set  out  In  tibe  record  aa 
refused  are  not  shown  to  have  been  asked 
In  writing  or  to  have  been  separately  asked 
or  refoaed.  Tbe  only  statemut  In  teteiteace 
to  the  chargea  la  as  follows:  "Here  tlie  de- 
foidant  asked  the  following  charge^  which 
were  nfoaed  by  tbe  court"  Following  tbla 
statement  tai  the  bill  of  exceptions  six  Purg- 
es are  set  oat,  but  are  not  shown  to  have 
been  in  vrrltbig.    Charges  moved  for  mast 
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be  In  writing  (Code,  |  6864),  and,  unless  the 
record  affirmatively  shows  tbat  the  charges 
asked  were  tn  writing,  the  trial  court  wlU 
not  be  pat  In.  error  for  their  refusal.  Hen- 
derson T.  State.  137  Ala.  83,  34  South.  828; 
Foxworth  T.  Brown,  114  Ala.  290,  21  South. 
413;  Bellinger  t.  State,  92  Ala.  86.  9  South. 
398;  Walker  t.  State,  91  Ala.  76,  9  South. 
87;  Ricketts  v.  B.  S.  Ry.  Co.,  8S  Ala.  600,  5 
South.  3S3:  Wheleas  Rhodes.  70  Ala.  419; 
Crosby  T.  Hntdiinson,  68  Ala.  6. 

It  was  not  Improper  fbr  the  court  to 
allow  the  official  stenographer  aj:  the  request 
of  the  Jury  to  read  over  to  them  the  evidence 
of  one  of  the  witnesses  as  taken  by  the  re- 
porter to  refresh  the  memory  of  the  jury  as 
to  what  had  been  testified  to  by  the  witness. 
The  objection  and  exception  to  the  court's 
allowing  this  to  be  done  is  shown  by  tbe  blU 
of  exceptions  as  having  been  taken  after  tbe 
conrt  had  pnmitted  it 

[4]  The  lodgment  entry  shows  the  drfend- 
ant  was  seitenced  to  work.ont  the  costs  at 
the  rate  ot  40  cents  per  day,  wtaoi  the  rate 
should  have  been  75  cents  per  day,  and  the 
Judgment  will  be  here  corrected  in  that  re- 
spect, and,  as  so  corrected,  the  case  will  be 
affirmed.  DowUng  t.  City  of  Tnny,  1  Ala. 
App.  608,  66  Booth.  118;  Johnson  v.  State, 
94  Ala.  35,  10  South.  667;  Vaogban  t.  State. 
83  Ala.  66,  8  Sooth.  590;  Miller  r.  State^  77 
Ala.  41;  Bradley  t.  State.  69  Ala.  818. 

Corrected  and  affirmed. 


IX)WER  T.  STATE. 

(Court  of  Appeals  of  Alabama.  Jan.  16,  19i:^.) 

Statutes  (|  8^*)— Appi-ioation  fob  Local 
Law— PuBLiCATioH— Constitutional  Pbo- 

VISIONS. 

Const  1901,  I  106,  provides  that  notice 
of  Intention  to  apply  to  the  Legislature  for  a 
local  law  Shan  be  published  at  least  once  a 
week  for  (our  conaecurive  weeks  in  some  news- 
paper published  in  such  county  or  counties  to 
be  affected  by  the  law  prior  to  the  introductioo 
of  the  biil.  At  the  time  of  tbe  adoption  of  this 
provision.  Code  1907,  f  5184.  provided  that, 
when  notice  is  required  to  be  given  for  a  spec- 
ified number  of  weeks,  if  the  publication  Is 
for  four  weeks,  the  first  insertion  must  be  at 
least  24  days  before  such  day.  Held,  that  it 
was  a  fair  inference  tbat  the  constitutional 
provision  was  adopted  in  conformity  to  the 

Srovision  of  section  5184,  and  hence,  where  the 
rst  insertion  of  a  notice  of  an  intent  to  ap- 
ply for  a  local  law  was  at  least  24  days  prior 
to"  the  Introduction  of  the  bill,  the  notice  was 
sufficient,  though  four  full  weeks  did  not  in- 
tervene. 

[Ed.  Note.— For  other  caaea,  see  Statutes, 
Cent  Dig.  {  6;  Dec.  Dig.  {  8^.*] 

An)eal  from  Criminal  Court,  Jefferson 
County;  S.  L.  Weaver,  Judge. 

Elameet  Lower  was  convicted  of  an  of- 
fense, and  be  appeals.  Affirmed. 

RoBCoe  Chamblee.  for  appellant.  R.  O. 
Brickell.  Atty.  Gen..  W.  L.  Martin,  Asst  Atty. 
Qen.,  and  A.  Leo  Oberdorfer.  for  the  State. 


WALKER,  P.  J.  It  Is  contended  In  be- 
half of  the  appellant  that  the  act  of  the  Leg- 
islature purporting  to  establish  the  Birm- 
ingham court  of  common  pleas  (Loc.  Acts 
Ala.  1911,  p.  371)  Is  unconstitutional  be- 
cause of  a  failure  to  give  the  notice  of  In- 
tention to  apply  therefor,  as  required  by 
section  106  of  the  Constltutitm;  and  that, 
tfaer^ore,  the  charge  upon  which  tbe  appel- 
lant was  tried,  which  was  sworn  to  before 
H.  B.  Abematfay,  as  the  judge  of  tliat  court, 
was  without  legal  validity,  and  was  subject 
to  the  demorrer  to  It  suggesting  that  objec- 
tion. The  spedflc  ground  of  the  objection 
urged  Is  that  the  proof  of  publication  of 
notice,  which  accompanied  tike  Introdoctlon 
on  Itfarcb  22,  1911,  of  the  bill  tor  the  crea- 
tion of  tbat  courti  in  stating  tbat  tbe  pub- 
lication was  made  in  a  named  newspaper 
poblished  in' Jefferstm  conoty  "raioe  a  week 
tor  four  oottsecottve  weelo,  on,  to  wit,  Feb- 
roary  24,  March  S,  10,  and  17.  im,"  tailed 
to  show  a  compliance  with  the  reqolremoit 
tbat  soch  notice  **be  published  at  least  once 
a  weA  for  foor  ctmsecntlTe  we^  •  •  • 
prior  to  the  Introduction  of  tiM  bllL"  The 
contention  is  that  to  cmisUtote  a  compli- 
ance with  thlB  reqolremait  of  the  Constitu- 
tion foor  weeks  most  Intervene  between  tbe 
date  of  the  first  publication  of  the  notice 
and  the  Introdoctlon  of  the  MIL 

It  may  be  presomed  that  in  framing  that 
provision  the  mak«8  of  the  Gonstitutlou  bud 
in  mind  the  then  existing  state  of  the  law  as 
to  the  matter  of  the  constraction  to  be  plac- 
ed upon  soch  a  provision.  The  situation 
was  that,  In  tbe  absence  of  a  statute  govern- 
ing the  nuitter,  a  requirement  that  legal  no- 
tice be  poblished  for  a  given  number  of 
weeks  was  in  some  Jurlsdlctloiu  held  to  be 
compiled  with  by  publisdilng  it  in  tbat  nam- 
of  Boecesslve  weeka,  thoogfa  the  first 
pobUcation  be  less  than  tJiat  number  of  fall 
weeks  prior  to  the  act  of  which  the  notice 
is  given;  while  In  other  Jurisdictions  it  was 
held  that  the  number  of  weeks  stated  must 
I  intervene  between  the  date  of  the  first  pab- 
i  llcatlon  and  the  performance  of  the  act  re- 
ferred to  in  tbe  notice.  Olcott  t,  RobUi- 
son.  21  N.  Y.  160,  78  Am.  Dee.  126;  28  Cyc: 
1121 ;  87  Cent.  Dig.  tit  "Xotice."  |  29.  la 
othnr  words,  there  was  a  confilct  In  the  de- 
dalona  in  different  Jorlsdlctioua  where  there 
was  no  stetotory  deOnlUon  or  provision  be8^ 
Ing  <m  the  question.  But  In  Alabama  at  that 
time  there  was  in  fince  a  section  of  tlie 
Code  which  bore  the  beading,  "Publication 
for  a  apedfled  number  of  weeks  or  days  de- 
flnedT  and  which  provided  that,  "when  the 
notice  la  required  to  be  gtvoi  for  a  q)ecllled 
uomber  ot  weeks,  it  most  be  gtvok  1^  om- 
secutive  weekly  insertions  for  the  number 
of  weeks  so  specified;  and  when  the  notk* 
Is  of  a  proceeding  to  be  had  or  of  an  act 
to  be  done  on  a  spedfled  day,  if  the  pobUca- 
tion be  for  one  week,  the  Insertion  must  be 
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□ot  less  than  six  days  before  such  day;  If 
for  two  weeks,  tbe  first  iusertioo  must  be 
at  least  twelve  days  before  such  day;  if 
for  three  weeks,  the  first  Insertion  must  be 
at  least  eighteen  days  before  such  day;  If 
for  four  weeks,  tbe  first  Insertion  must  be 
at  least  twenty-four  days  before  such  day," 
etc.  Code  of  1896,  §  3043,  now  section  5184 
of  Code  of  1907.  By  that  enactment  the 
Legislature  took  cognizance  of  the  doubts  as 
to  the  meaning  of  such  requirements  as  to 
giving  notice  which  were  suggested  by  the 
conflicting  views  on  the  subject  prevailing  In 
different  Jurisdictions  In  which  there  was  an 
absence  of  statutory  definitions  governing  the 
question,  and  removed  such  doubts  by  defin- 
ing the  meaning  of  terms  In  common  use  In 
making  provision  for  the  giving  of  notices. 

Of  course,  the  makers  of  the  Constitution 
were  not  controlled  by  the  provisions  of  that 
statute,  and,  if  they  had  made  it  manifest 
that  the  language  ttiey  nsed  w^as  to  have  a 
meaning  dUTwent  from  that  given  by  the 
statute  to  the  same  language  when  used  in 
a  similar  connection,  tbe  statutory  definition 
of  the  terms  would  have  to  be  disregarded. 
But,  when  language  is  found  in  the  Constitu- 
tion the  meaning  of  which  when  used  in  the 
general  laws  of  the  state  for  purposes  asalo* 
goas  to  tliat  for  which  It  Is  used  in  the  Con- 
stitution has  been  specifically  defined  by  a 
general  statute  then  In  force.  It  may  at  least 
be  said  that,  In  the  absence  of  any  indica- 
tion In  the  Constitution  of  a  different  pur- 
pose, such  a  constitutional  provision  should 
be  constmed  with  reference  to  the  provisions 
of  a  general  statute  of  the  state  having  a 
bearing  upon  the  meaning  of  terms  employed 
In  It,  rather  than  with  reference  to  the 
views  ot  the  courts  on  questions  arising  as  to 
the  meaning  of  snch  terms  in  the  absence 
of  a  statute  governing  the  determination  of 
soch  questions,  especially  when  it  is  found 
tttat  the  views  on  such  questions  which  have 
prevailed  in  different  courts  are  much  at 
variance.  In  other  words,  the  fact  that 
there  was  in  force  at  the  time  of  tbe  making 
of  the  Constitution  a  legislative  construc- 
tion of  terms  in  common  use  In  statutes  mak- 
ing provision  for  the  giving  of  notices  fur- 
nishes a  basis  for  a  presumption  that  those 
terms  when  used  in  the  Constitution  were 
intended  to  have  the  meaning  which  had 
been  given  to  them  by  that  legislative  con- 
struction; there  being  nothing  In  the  Consti- 
tution to  rebut  this  presumption.  Moog  v. 
Itandolpb,  77  Ala.  697,  606;  Mayor  v.  State, 
15  Md.  376,  74  Am.  Dec  672.  In  view  of  the 
probability  that  tbe  framers  of  the  Constitu- 
tion In  using  the  language  which  is  brought 
into  question  had  in  mind  the  fact  that  the 
L^islatnre  had  by  a  general  law  defined 
the  meaning  of  practically  Identical  language 
when  employed  in  analogons  connections,  we 
are  of  opinion  that  It  Is  a  fair  inference  that 
tbe  requirement  of  section  106  of  the  Con- 


stitution that  notice  of  an  intention  to  ap- 
ply to  the  legislature  for  a  local  law  shall 
"be  published  at  least  once  a  week  for  four 
consecutive  weeks  in  some  newspaper  pub- 
lished In  such  county  or  counties  *  •  * 
prior  to  the  Introduction  of  tbe  bill"  is  com- 
plied with  by  four  successive  weekly  publi- 
cations of  the  required  notice,  the  first  in- 
sertion beli^  at  least  24  days  prior  to  the 
Introduction  of  the  bill,  as  provided  by  sec- 
tion 6184  of  the  Code  in  case  of  a  similar 
provision  for  notice  when  prescribed  by  a 
general  law.  The  decision  in  the  case  of 
Ex  parte  Black,  144  Ala.  1,  40  South.  133, 
furnishes  some  support  for  this  conclusion. 
Certainly  It  cannot  be  said  that  the  Legisla- 
ture, in  treating  as  snfflclent  the  proof  of 
publication  of  notice  which  Is  brought  Into 
question  In  this  case,  so  clearly  and  unmis- 
takably disregarded  the  requirement  of  the 
Constitution  on  the  subject  as  to  Justify  the 
court  In  deciding  that  its  attempt  to  oiact 
the  local  law  which  la  assailed  was  wht^ 
without  effect 
Affirmed. 


HOLLINGSWORTH  v.  ATE. 
(Court  of  Appeals  of  Alabama.    Jan.  16,  1012. 
Behearing  Denied  Jan.  30,  1912.) 

Iktoxicatino  LiquoBS  (|  238*)— Offbwses— 
IruoAL  Sales  —  EvinsNcE  —  Iuentitt  or 
Accused— Question  fob  Jdbt. 

Where,  on  a  trial  for  selUns  intozlcatIn| 
liquor,  tbe  person  who  bought  liquor  testified 
that  to  the  best  of  his  recollection  accused 
with  whom  be  bad  no  aeqnaintanee  was  the 
one  who  sold  the  liquor,  but  that  he  conld  not 
say  positively  that  he  was  tbe  man,  there  was 
positive  evidence  of  the  identity  of  accused 
as  the  guilty  person  sufficient  for  submission 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^o^rs,  Cent.  Dig.  ||  S24rW;  Dec.  Dig.  1 

Appeal  from  City  Court  of  Annlston;  A. 

H.  Alston,  Judge. 

Emmett  HolUngsworth  was  convicted  of 
crime,  and  he  appeals.  Affirmed. 

P.  F.  Wharton,  for  appellant.  R.  0.  Brlck- 
ell,  Atty.  Gen.,  and  W.  U  Martin,  Asst  Atty. 
Qen.,  for  the  State. 

DE  ORAFFENRIBD,  J.  The  only  ques- 
tion presented  by  the  record  is  whether  the 
bill  of  exceptions  shows  that  the  evidence 
sufficiently  Id^tifled  tlie  defendant  as  tbe 
party  who  sold  liquor  to  one  of  the  witness- 
es for  the  state  on  a  certain  occasion  to 
have  Justified  the  court  in  submitting  the 
question  of  guilt  vel  non  to  the  Jury. 

Tbe  man  who  bought  the  liquor  says  In 
one  part  of  his  testimony:  "Looking  at  the 
defendant  now,  I  cannot  say  positively  that 
he  Is  the  man  Z  got  the  whisky  from.  It 
was  In  the  dark.  I  could  not  say  that  be  Is 
the  man  or  that  he  Is  not  the  man."  In 
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anotber  place  he  says :  "My  best  recollection 
is  be  Is  tbe  man.  He  vaa  pointed  out  to  me 
and  was  nearly  In  tbe  door  at  tbe  time.*' 
And  In  anotber  place  he  says:  "To  the  best 
of  my  Judgment,  I  could  not  say  positively 
that  the  defendant  Is'  tbe  man  Sam  Davis 
pointed  out  to  me.  He  had  his  back  to  me. 
I  could  not  say  positively  that  the  defendant 
is  the  man  I  got  the  liquor  from — to  the  best 
of  my  Judgment  and  recollection." 

While  the  above  witness  was  not  willing  to 
testify  positively  that  the  defendant  was  the 
man  who  sold  him  the  Uqnor,  nevertheless  he 
did  testify  that  to  the  best  of  tala  reeollec- 
tUm  tbe  deCendant  was  the  man.  Tbe  evi- 
dence of  the  above  witness  rises  above  mere 
conjecture  or  snsplcion.  It  assomes  the  dig- 
nity of  the  positive  testimony  of  a  witness 
who  from  the  fact  that  be  bad  no  acquaint- 
ance with  the  defendant  and  had  only  aeen 
talm  when  be  bought  whisky  from  bim  on 
one  occasion  In  the  dark  was  unwllllug  to 
positively  say  that  he  was  the  man,  but  was 
willing  to  testify  that  to  tbe  best  of  his  rec^ 
oUectlon,  be  'was  the  man.  This  witness 
having  testified  that,  to  the  beat  of  bis  recol- 
lection, the  defendant  was  the  man  who  had 
sold  bim  tbe  Uqnor,  it  was  the  duty  of  the 
court  to  submit,  under  the  evidence  In  this 
case,  the  question  of  tbe  defendant's  gallt 
vel  non  to  the  Jury.  Kemp  r.  State,  89  Ala. 
52,  7  South.  418;  Paden  v.  Bellenger,  87  Ala. 
675,6  South.  861;  Griffin  v.  State.  76  Ala.  29. 

There  Is  no  wror  In  the  record.  Tbe  Judg- 
ment of  the  Gonrt  below  Is  afOrmed. 

Affirmed. 


GABNBR  V.  STATE). 
(Court  of  Appeals  of  Alabama.   Jan.  18,  1912.) 

1.  Indictuent  and  Infobhatioh  (I  185*)— 
SnmciKHOT— •CoNviciiOH  or  Other  Of- 
nit  BE. 

One  can  be  convicted  only  of  the  offense 
4ot  which  he  la  Indicted. 

[Ed.  Note.— For  other  casps,  see  Indictment 
and  Informatiim,  CienL  Dig.  |  626;  Dec.  Dig. 
I186.*] 

2.  ImoxicATXHo  taquoBB  (|  2S9*)— Illboal 
Sale  —  iNeTBucnoRs  —  GoRFoaHnr  to  Is- 
sues. 

Defendant  was  Indicted  for  manufactur- 
ing, selling,  offering  tor  sale,  giving  away,  fnr- 
nisbl^.  or  otberwue  disposing  of  spirituons 
Uqnora,  and  the  evidence  for  the  prosecution 
was  that  he  personally  sold  whisky  to  the 
state's  witness.  Defendant's  evidence  denied 
the  sale,  and  showed  that  he  had  previoasty 
leased  the  room,  where  the  sale  was  charged 
to  have  b«en  made,  to  aDother  party,  who  ran 
a  soft-drink  stand.  The  evidence  was  in  con- 
flict whether  defendant  was  ever  behind  the 
counter,  or  otberwlse  ever  indicated  any  in- 
terest ID  the  business.  Held,  that  a  charge 
that  If  liquor  was  kept  there,  and  defendant 
rented  it,  knowing  that  liquor  was  kept  there 
for  sale,  he  would  be  guilt;,  even  thongb  no 
sale  was  made,  waa  prejudicially  misleading. 

[Ed.  Note^For  other  cases,  see  Intoxicating 
I^uors.  Cent  Dig.  K  381-^7;  Dec.  Dig.  | 


Appeal  from  Gltr  Court  of  Annlston;  A. 
H.  Alston,  Judge. 

Jack  Gamer  was  convicted  of  a  violation 
of  tbe  prohibition  law.  and  be  appeals.  Be- 
versed  and  remanded. 

Knox,  Acker,  Dixon  &  Blackmon,  for  ap- 
pellant B.  a  Brickell,  Att7.  Gen.,  and  W. 
li.  Hartfo,  Asst  Atty.  Gen.,  for  tbe  State. 

DB  GRAFFENRIED,  J.  [1]  No  proposi- 
tion la  more  familiar  than  that  a  man  can- 
not be  indicted  for  an  oftraise,  and  under 
that  indictment  suffer  a  conviction  of  an  of- 
fense not  named  In  the  Indictment  A  man 
cannot  be  Indicted  for  tbe  larcoiy  of  a  horse, 
and  under  that  Indlctmoit  be  convicted  of 
the  larceny  of  a  mule.  In  tbe  pteaeat  case 
the  defendant  was  Indicted  for  manufactur- 
ing, selling,  offering  for  sale,  giving  away, 
fornlahlng  at  a  public  place,  or  otberwlse 
disposing  of  spirituous,  vinous,  or  malt  liq- 
uors. While  the  language  of  the  indictment 
was  broad,  it  did  not  contain  an  averment 
that  the  d^endant  did  "let  or  suffer  a  per- 
son, firm,  or  corporation  to  use  a^y  prem- 
ises which  be  owned  or  controlled  for  the  il- 
legal sale  or  manufacture,  or  other  unlawfol 
disposition,  of  spirituous,  vlnons,  or  malt 
llquora,"  which  Is  made  a  misdemeanor  un- 
der tbe  provisions  of  section  1  of  an  act  «i- 
titled  "An  act  to  further  suppress  tbe  evtls 
of  intemperance,"  etc..  approved  Attgust  25, 
1909.  General  and  Local  Acta  Special  Ses- 
sion 1909,  p.  63. 

On  the  trial  tbe  state  offered  evidence 
tending  to  show  that  within  the  period  cov- 
ered by  tbe  Indictment  the  def^dant.  In 
violation  of  law,  bad  sold  Intoxicating  liq- 
uor to  one  W.  H.  Smith.  Smltb  testified 
that  he  bought  tbe  liquor  from  tbe  defciid- 
ant  In  a  certain  room,  In  which  tbe  evldeice 
showed,  without  conflict,  that  there  was 
kept  a  soft-drink  stand,  and  that  tbe  Uqnor 
was  sold  to  him  by  the  defendant  during  the 
business  hours  of  the  day.  Smltb  testified 
further  than  when  be  bought  the  liquor  be 
was  accompanied  by  Ralph  Mackay,  saylns 
on  that  subject:  "I  got  It  at  the  old  Peer- 
lees  Saloon  building,  comer  of  Tenth  and 
Market  streeta,  In  Annlston.  Mr.  Gamw  was 
behind  the  counter.  We  asked  him  to  give 
us  a  couple  of  drinks  of  rye  wblsky  If  he 
had  It  He  put  a  couple  of  glasses  on  the 
connter,  and  got  out  a  bottle  of  wblsky,  and 
poured  two  drinks  Into  the  glasses.  I  took 
a  drink  of  that,  and  my  cousin,  Mackay, 
drank  the  other  glass."  Tbe  defendant,  on 
the  other  hand,  testified  not  only  that  he 
did  not  sell  the  liquor  as  claimed  by  Smith, 
but  that  at  tbe  time  referred  to  he  had  lees 
ed  the  room  In  which  the  liquor  Is  claimed 
to  have  been  sold  to  anotber  man,  who  was 
at  the  time  referred  to  keying  there  a  soft- 
drink  stand.  The  other  evidence  in  the  case 
was  in  conflict  as  to  whether  the  defendant 
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after  the  time  he  claimed  to  bare  leased  the 
Totnn  to  the  alleged  ke^>OT  of  the  Boft'drink 
stand,  was  ever  behind  the  counter  In  that 
mom,  or  did  any  act  In  there  Indicating  that 
he  was  the  proprietor  of  the  busine^  con- 
ducted there,  or  in  any  way  Interested  In  It 
[2]  The  aboTe  bdng  the  condition  of  the 
indictment  and  the  evidence  tlie  court,  In 
its  oral  charge  to  the  Jury,  among  other 
things,  Bald:  "I  charge  you  that  it  there 
was  liquor  kept  there,  in  that  place,  and  the 
.  defendant  rented  it  to'  this  man,  and  knew 
that  liqaor  was  k^t  there  for  sale,  although 
there  bad  been  no  sale  made,  that  he  would 
be  guilty  as  chained  In  the  indictment" 
There  was  some  erldence  in  the  case  from 
which  the  Jury  might  have  Inferred  that  Uq- 
nor  was  kept  for  sale  in  said  room,  without 
regard  to  the  quratlon  as  to  whether  the  de- 
fendant sold  the  liquor  on  the  particular  oc- 
casion or  not  Id  fact,  the  coart  in  its  oral 
charge,  In  effect,  so  Instructed  the  Jury.  It 
is  therefore  evident  that  the  above-quoted 
part  of  the  oral  charge  of  the  court  to  which 
the  defendant  daly  and  legally  reserved  an 
exertion,  wu  not  only  erroneous,  but  was 
misleading,  and  may  hare  resulted  in  In- 
jury to  the  defendant  It  la  therefore  evi- 
dent that  the  Judgment  of  conviction  in  this 
case  must  be  reversed,  and  the  cause  re- 
numded  ft>r  a  new  trial. 
Beveraed  and  remanded. 


WILSON  T.  STATE). 
(Court  of  Appeals  of  Alabama.  Jan.  18, 1912.) 

1.  IkTOXICATINO  IjQUORB  (I  236*)— IlXSQAI. 

SAL.E — EJviDENCE— "Beer  . ' ' 

The  term  "beer"  being  pre«amed  to  refer 
to  a  malt  liquor,  a  charge  of  illegally  selUng 
malt  ligoors  is  supported  by  evidence  of  the 
sale  of  beer,  although  the  specific  kind  of  beer 
iu  not  shown. 

[Bd.  Noto^For  other  cases,  see  Intoxicating 
^Dors,  Cent  Dig.  H  800-822;  Dee.  DigTl 

For  other  definltioni,  see  Words  and  Phrases, 
VOL  1,  pp.  731-784;  voL  8,  p.  7588.] 

2.  Ckimika]:.  Iuw  (|  807*)— iHaniTOXioiiB— 
Aboumentativb. 

A  requested  Instmedon  on  the  presump- 
tion of  innocence,  which  included  the  state- 
ment that  this  presumption  "is  not  an  Idle 
figure  of  speech,*^  etc.,  was  In  part  argumenta- 
tive, and  properly  refused. 

[Bd.  Note.— For  other  cases,  see  Oriminal 
Law.  Gent  Dig.  |}  1800,  lOOO,  1980;  Dee.  Dig. 

8.  CsntncAZ.  Imlv  ^  800*)— iHnBUonone— 

Misleading. 

An  instmctlon  that  if,  after  considering 
the  entire  evidence,  the  Jury  cannot  say  wheth- 
en  to  convict  or  acquit  the  defendant  they 
mnmt  find  him  not  guilty,  was  misleading. 

rSid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1961-1907;  Dee.  Dig.  i 
809.*] 

4.  Iktoxicating  Liqdobs  (i  239*)— Fbosi- 
cunoN—lNBTBUcnoN— Evidence. 

In  a  prosemtion  for  selling  beer  In  viola- 
tion of  the  jttohibition  law,  an  instruction  that, 


unless  the  jury  were  satisfied  from  the  evi- 
dence beyond  a  reasonable  doabt  that  the  de- 
fendant and  another  intended  a  sale  of  the  beer 
testified  to,  then  Uiey  must  acquit  the  defend- 
ant, was  properly  refused,  where  there  was 
some  evidence  to  prove  a  gift  of  beer  by  the 
defendant 

[Bd.  Note.— For  other  cases,  see  Intoxicat- 
ln|^j^orB,  Cent  Dig.  H  831-847;  Dec.  Dig. 


6.  Costs  (|  322*)-~Crihinai.  Cases— Ikfius- 
onhent  vob  nonpatheni^tlue. 

In  a  prosecution  for  the  illegal  sale  of  in- 
toxicating liquors,  a  sentence  to  imprisonment 
in  default  of  payment  of  costs  at  the  rate  of 
40  cents  a  day,  instead  of  75  cents,  was  Im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  1202-1206;  Dec.  Dig.  1  822.*] 

Appeal  from  Circuit  Court  St  Olair  Goon- 
ty;  J.  IL  Blackwood,  Judge. 

A.  A.  WUaon  was  convicted  of  violating 
the  prohiUtlon  law,  and  be  appeals.  Cor^ 
rected  and  affirmed. 

The  following  charges  were  refused  to 
the  defendant:  (B)  "The  court  charges  the 
Jury  that  the  law  presumes  every  man  In- 
nocent until  his  guilt  is  shown,  and  the  i^nds 
of  the  Jury  are  satisfied  from  the  evidence 
to  a  moral  certainty.  And  this  presnmptlon 
of  Innocence  is  not  an  idle  figure  of  speech, 
*  *  *  but  follows  the  defendant  at  all 
stages  of  the  trial,  until  the  guilt  of  the  de- 
fendant is  shown  to  the  satisfaction  of  the 
Jury."  (S)  "The  court  charges  the  Jury  that 
it,  after  considering  the  entire  evidence,  they 
cannot  say  whether  to  convict  or  acquit  the 
def«idant  then  they  must  find  the  defendant 
not  guilty."  (I)  "The  court  charges  the  Jury 
that  unless  they  are  satlsfled  from  the  evi- 
dence beyond  all  reasonable  doubt  that  Wil- 
son and  Cowan  Intended  a  sale  of  the  beer 
testified  to,  then  they  must  acquit  the  de- 
fendant" (O)  "The  court  charges  the  Jury 
that  there  Is  no  evidence  In  this  case  as  to 
what  kind  of  beer  the  state  witness  got  or 
bought  from  the  defendant  and  that  the 
Jury  have  no  right  to  presume  or  guess  that 
the  bottle  of  beer  which  the  state  witness 
may  Imve  fot  from  the  defendant  was  malt 
liquor. 

M.  H.  &  Victor  Smith,  for  appellant  B. 
C  Brlckell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst  Att7.  Qea-,  for  the  Stata 

WAI^BB,  P.  1.  [1]  A  charge  that  the 
defendant  "did  sell,  ofller  fbr  sale,  ke^  for 
sale  or  otherwise  dispose  splrltuoua,  vi- 
Dona  or  malt  Uquora,  contrary  to  law,"  la  sup- 
ported by  evldcsM»  of  a  sale  by  the  def aid- 
ant of  a  bottle  of  beer,  though  the  evldrace 
does  not  weciflcally  dlsdoae  what  Idnd  of 
beer  it  waa  In  the  case  of  Watson  v.  State, 
65  Ala.  158,  It  was  decided  that  the  court 
wUl  take  Judicial  notice  of  the  tact  that 
"lager  beer"  Is  a  malt  liQuor;  It  b^ng  said* 
In  the  opinion:  "Courts  cannot  profess  ig- 
nwance  of  tlie  meaning  of  worda  of  popular 
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nse,  and  about  the  signification  of  which  no 
Intelligent  member  of  the  commtmit;  wonld 
hesltata"  In  common  a  sage,  when  the  gen- 
eral term  "beer"  Is  wed  by  a  person  In  call- 
ing for  a  beverage,  a  malt  liquor  is  under- 
stood as  being  referred  to,  and,  when  any 
other  kind  of  beer  is  meant,  some  prefix  or 
qualifying  term  is  added  to  indicate  the 
kind  referred  to.  The  weight  of  authority  is 
to  the  effect  that,  wh«i  a  witness  testified 
to  the  sale  or  giving  away  of  beer  under  cir- 
cnmstances  which  make  such  disposition  of 
a  prohibited  liquor  unlawful,  the  prima  fa- 
de inference  is  tlmt  the  thing  referred  to 
was  a  malt  liquor,  and  the  court  may  prop- 
erly take  judicial  notice  of  the  inferrace 
tfans  arising  from  the  nse  of  the  word  "beer" 
in  its  primary  and  general  sense.  Myers  t. 
State,  93  Ind.  251;  United  States  t.  Ducour- 
nan  (a  G.)  M  Fed.  138;  Joyce  on  Intoxica^ 
lug  LlQnoTS,  S  21;  Woolly  &  Thornton  on 
Intoxicating  liquors,  {  84;  Black  on  Intox- 
icating LSqnors,  i  17.  It  follows  that  the 
court  was  not  in  error  In  refusing  to  give 
charge  C,  or  the  general  affirmative  charge 
in  his  favor,  requested  by  the  defendant 

[2]  Cha^  B,  refused  to  the  defendant, 
was  in  part  argumentatlTe)  and  Its  refusal 
was  not  error. 

ni  Refused  charge  S  was  not  ftee  from  a 
misleading  tendency,  which  Justified  its  re- 
fusal. Eiiby  T.  State,  161  Ala.  66.  44  South. 
38;  HIU  T.  State,  156  Ala.  8,  46  South.  864. 

[41  Charge  I  was  properly  refused,  as  there 
was  some  tendency  in  the  evidence  to  prove 
a  gift  of  the  beer  by  the  defendant. 

B]  The  defoDdant  should  have  been  sen- 
tmced  toT  the  costs  at  the  rate  of  75  ceata  a 
day,  instead  of  at  the  rate  of  40  cents  a 
day.  In  that  reject  the  Judgment  will  be 
corrected  here;  and,  as  thus  corrected,  it  Is 
affirmed. 

Corrected  and  affirmed. 


KIRKWOOD  V.  STATB. 
(Court  of  Appeals  of  Alabama.   Jan.  11,  1912.) 

1.  Gband  Jubt  (i  12*)— Sdmmoning— Stat- 
utes. 

Where  15  persona  on  the  venire  for  the 
grand  jury  were  summoned,  and  all  appeared, 
out  one  was  excased,  the  action  of  toe  court 
in  directing  the  sherlfF  to  summon  two  quali- 
fied citizens,  instead  of  commanding  faim  to 
summon  from  the  gnalified  citizens  twice  the 
number  of  persons  required  to  complete  the 
n-and  jury,  as  required  by  Code  1896,  %  5023, 
did  not  invalidate  the  grand  jury  composed  of 
15  qualified  jurors  and  completed  alter  the 
sheriff  had  summoned  two  peraons. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
CcnL  Dig.  S9  30-32;  Dec.  Dig.  S  12.*] 

2.  Ihuictuent  and  information  (I  137*)— 
Qdashino  In  dtctment—G bounds. 

Under  Code  ISUO,  S  5269,  providing  that  no 
objection  may  be  taken  to  an  indictment  on  the 
ground  ^t  the  grand  jurors  were  not  legally 
drawn  or  summoned,  etc.,  an  objection  to  an 
indictment'  may  not  be  taken  on  the  ground 


that  the  court  in  ordering  tke  sheriff  to  smo- 
mon  grand  inrors  iUd  not  use  the  langosge  of 
section  5023. 

[Bd.  Note.— For  other  cases,  see  Indletment 
and  Information*  Gent  I^.  1  481;  Dee.  Dig.  % 
137,*]' 

3.  HOUICIDB    (I   174*)— BTIDENCK  — BtTBBE' 

qtTBNT  Conduct  or  Accused. 

The  state  may  show  tiiat  accused,  after 
kiUine  decedent,  resisted  arrest  and  shot  an ' 
eyewitness  attempting  to  arrest  Urn,  and  that 
immediately  after  the  second  shooting  he  fled 
from  the  scene. 

[Ed.  Note.— For  other  cases,  see  Honddde, 
Cent.  Dig.  fS  .359-^71:  Dec  Dig.  1  174.*] 

4.  Cbiuinai.  Law  (i  860*)— EnnBitcB— Oih- 

EB  Offenses. 

Evidence  relevant  to  the  crime  charged  is 
Dot  inadmiBstltle,  though  it  proves  accused's 
gailt  of  another  offense. 

[Ed.  Note.— For  other  cases,  ses  Criminal 
Law,  Cent  Dig.  H  822-824;  Dee.  Dig.  {  S60.«] 

5.  CBIHINAL  L>AW   (S  789*)— InBtBUOXXOHS— 

Reasonable  Doubt. 

Where  the  evidence  was  conflicting,  the 
refusal  to  charge  that,  if  there  was  one  fact 
proved  which  was  inconsistent  with  the  guilt 
of  accused,  there  was  a  reasonable  doubt  ne- 
cessitating an  acquittal,  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminil 
Law,  Cent.  Dig.  K  1846-1849,  1904-1022, 196% 
1967;  Dec.  Dig.1  780.*] 

Appeal  from  Circuit  Court,  Winston  Coun- 
ty; G.  O.  Chenault,  Special  Judg& 

Wilt  Klrkwood  was  convicted  of  murder  in 
the  second  degree  and  he  appeals.  Beversed 
and  remanded. 

The  matters  not  sufficiently  appearing  from 
the  opinion  are  as  follows:  Charge  request- 
ed by  and  r^sed  to  the  defendant:  (23)  "I 
charge  you,  gentlemen  of  the  Jury,  that  if 
there  is  one  single  fact  proved  to  the  satis- 
faction of  the  Jury  which  Is  Inconsistent  with 
the  defendant's  guilt,  this  is  sufficient  to 
raise  a  reasonable  doubt,  and  the  Jury  should 
acquit  him."  Charge  38  la  in  almost  the  ex- 
act language. 

James  J.  Ray,  Ua  appellant  R.  G.  BriA- 
ell,  Atty.  aen.,  and  W.  I*.  Martin,  Aast  Atty. 
Gen.,  for  tlie  State. 

WALKER,  P.  J.  [1]  The  minutes  of  the 
court  in  reference  to  the  organization  of  the 
grand  Jury  which  found  the  indictment 
against  the  defendant,  after  reciting  the  facts 
of  the  issuance  to  the  sheriff  of  a  raiire  fa* 
clas  commanding  him  to  summon  IS  named 
persons  to  serve  as  grand  Jurors,  that  all  of 
them  were  served  and  appeared,  and  tliat  one 
of  them  was  excused  by  the  court,  farther 
recited  that:  *vrhe  court  ordered  the  sbwlfl 
to  select  two  names  of  two  qualified  dtliens 
of  said  county.  The  names  were  placed  in  a 
hat  and  drawn  out  by  the  clerk,  and  read  by 
the  conrt,  to  wit,  M.  L.  Aanm.  Then  tiie 
court  ascertained  that  all  the  persons  sum- 
moned and  answering  to  their  names  were 
householders  and  freeliolders  of  Winston 
county,  and  all  possessed  the  legal  qualifi- 
cations to  serve  as  grand  Jurors  at  the  pres- 
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cut  test  of  tbis  court,  and  were  of  nfllclait 
Biimlitf  to  constitute  a  grand  jary.  ^nie  said 
persons  were  impaneled  into  a  i^and  jvrj 
according  to  law."  It  is  mged  tbat  tlie  or- 
der made  by  tbe  court  <m  tbe  reduction  be- 
low Ijl  of  tbft  number  of  tbose  wbo  aK>eared 
vas  not  In  conformity  wltb  tbe  requirement 
of  tbe  statute  tboi  In  force  (Code  of  1696.  S 
5023):  tliat.  In  sQcb  an  erent.  "tbe  court 
must  cause  an  order  to  be  enteted  on  the 
minutes,  commending  tbe  sberiff  to  summon 
from  tbe  quallQed  citlzais  of  tbe  county  twice 
tbe  number  required  to  complete  tbe  grand 
Jury,  wblcb  order  tbe  sberiCF  must  forOiwltb 
execute*;  and  tbat  tbe  effect  of  audi  non- 
nmformlty  was  to  invalldete  tbe  Indictment 
Whfle  tbe  form  of  tbe  order  was  tbat  tbe 
tiieriS,  "select  two  names  of  two  qualified 
dtizeiia,'*  Instead  of  "commanding  tbe  sberiff 
to  sonunon  from  tbe  qualified  citizens  of  tbe 
county  twice  tbe  number  of  persons  required 
to  complete  tbe  grand  Jury,"  it  suflidently 
appears  from  tbe  succee^ng  recitals  of  the 
mlnnte  entry  tbat  It  bad  tbe  same  ^ect  as 
la  order  made  in  strict  conformity  with  the 
requirement  of  tbe  statute,  as  tbe  recitals 
show  tbat  the  sberiff  executed  tbe  order  hy 
Bommoning  from  the  qualified  clttsens  of  the 
county  twice  tbe  number  of  persons  required 
to  complete  tbe  grand  Jury.  Where  tbe  or- 
der 88  made,  and  as  It  was  understood  and 
executed  by  the  sberiff,  was  tbe  equivalent  of 
tbe  order  required  by  tbe  statute.  It  Is  no 
objection  to  its  Talidlty  tbat  tbe  words  of  tbe 
statute  were  not  fbUowed  in  framing  It. 
Taney  t.  State,  03  Ala.  141.  Und«-  the  stat- 
ute^ tbe  allowance  of  tbe  excuse  of  one  of  tbe 
15  persons  in  attendance  In  obedience  to  the 
summons  gave  tbe  court  the  right  to  order 
the  sberiff  to  summon  two  qualified  citizens 
to  complete  the  grand  jury.  The  order  made 
accompllsbed  the  result  contemplated  by  tbe 
statute.  So  ttLr  as  tbat  order  of  tbe  court 
was  concerned,  It  bad  no  InTaltdating  effect 
upon  the  grand  Jury  in  reference  to  which  It 
was  made,  nor  upon  an  indictment  returned 
by  that  body. 

[21  iUi  to  tbe  further  objection  to  tbe  In- 
dictment, suggested  In  the  motion  to  quash 
and  also  In  tbe  plea  In  abatement,  having 
reference  to  tbe  method  pursued  In  complet- 
ing tbe  grand  Jury,  it  was  one  tbat  was  not 
available  under  tbe  statute  limiting  tbe 
grounds  upon  which  objection  can  be  token  to 
a  grand  Jury  because  of  the  manner  of  Ite 
formation.  Code  of  1896.  S  5269.  The  court 
was  not  in  error  in  its  dlsiKisltlon  of  tbe  ob- 
jections made  to  tbe  Indictment  BllUngsIea 
T.  State.  68  Ala.  486;  Cross  t.  Stete,  63  Ala. 
40;  demons  v.  State,  167  Ala.  20,  52  South. 
497;  Hall  t.  State,  134  Ala.  90,  82  Soutb. 
750. 

[3]  It  Is  insisted  tbat  tbe  court  was  in 
error  in  admitting,  over  tbe  defendant's  ob- 
jections, testimony  In  reference  to  his  shoot- 
ing one  Will  Stevens  after  he  bad  sbot  the 


deoeaaed.  Some  of  tbe  testimony  In  this  con- 
nection tended  to  Aow  Uiat  tbe  defHidant 
shot  Stevens  wben  tbe  lattw,  wlio  was  tbe 
mayor  of  tbe  town  in  whidi  tbe  killing  un- 
der Investigation  bad  Just  taken  place  and 
an  eyewitness  of  that  occurrence,  was  un- 
dertaking to  arrest  Um.  and  that  immedi- 
ately after  this  second  shooting  be  fled  from 
tbe  scene.  It  waa  competent  for  the  stete 
to  prove  that  the  defendant  after  killing  the 
deceased,  resisted  or  avoided  arrest  and  tbat 
be  fled,  and  evidence  of  such  incriminating 
conduct  on  tbe  part  of  the  defadant  could 
not  properly  be  excluded  because  it  might 
also  tend  to  show  the  commission  by  him  of 
another  and  distinct  offense. 

[41  Evidence  wbldi  la  relevant  to  tbe 
charge  under  Investigation  la  not  roidered 
Inadmissible  because  it  may  also  tend  to 
prove  tbe  defendant  guilty  of  another  crim- 
inal offense.  Ray  v.  Stete,  126  Ala.  9,  28 
Soutb.  634;  12  Cyc.  407. 

[I]  Exceptions  were  reserved  to  parte  of 
the  charge  given  by  the  court  at  Ite  own 
instance,  and  also  to  Its  refusal  to  give  cer- 
tain wrlttm  charges  requested  by  tbe  defend- 
ant Plainly  a  number  of  these  rulings  were 
not  such  as  to  constitute  grounds  of  rever- 
sal. A  review  In  deteU  of  tbose  rulings  Is  not 
deemed  necessary  for  tbe  guidance  of  tbe 
court  on  another  trial.  Tbe  principal  result 
of  such  a  review  would  be  a  mere  reference 
to  fandllar  rules  governing  In  such  matters. 
In  Ite  rulings,  however,  tbe  court  did  not  suc- 
ceed in  avoiding  reversible  error.  Charges 
23  and  38  requested  by  tbe  defendant  each 
stete  substantially  tbe  same  proposition,  and 
It  has  been  held  that  tbat  proposition  Is  one 
wblcb  should  be  given  In  charge  to  the  Jury 
when  requested  by  a  defendant  In  a  criminal 
case  in  wblcb  the  evidence  Is  In  conflict. 
Walker  v.  Stete,  163  Ala.  31,  45  Soutb.  640; 
Simmons  v.  Stete.  158  Ala.  8,  48  South.  606. 
That  proposition  should  have  been  given  In 
charge  when  duly  requested.  The  refusal 
to  give  it  was  reversible  error.  Some  of  tbe 
other  refused  charges  ma;  not  have  been 
subject  to  such  legal  objection  as  to  require 
tbelr  refusal,  but  the  manner  In  which  they 
were  framed  was  of  questionable  propriety, 
to  say  the  least  and  tbe  questions  sought  to 
be  raised  by  them  may  not  be  presented  In 
tbe  same  way  on  another  trial. 

Reversed  and  remanded. 


BIAXWBLL  V.  STATE. 

(Court  of  Appeals  of  Alabama.   Jan.  18,  1912.) 

1.  CannNAL  Law  (j  844*)— Tbeal— Insmuo- 
TIONS— EXCEPTIOKS— UsQUisrrEs. 

An  exception  to  a  part  of  an  oral  charge 
fails,  uulesa  the  entire  part  is  faulty .  as  a 

whole. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Diir.  {  2025:  Dec  Dig.  |  844.*} 
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2.  CBnavAL  Law  (S  844*)— InaiBOonom— 

EXCEPTIONS— SurnciEHCT. 

An  iDstractloD  that  the  fact  that  wltneas- 
e«  testified  that  a  witDesa  waa  not  a  man  of 

Sood  character,  and  that  they  would  not  believe 
im  on  oath,  becauae  be  did  not  pay  hie  debta, 
doea  not  justify  the  jury  io  diBregardinr  hia 
testimony  until  they  have  considered  all  of  the 
testimony,  and  that  the  fact  that  a  man  may 
not  pay  tils  debts  is  not  conda^ve  that  he  is 
a  man  of  bad  charactec.  but  th«  gnestion 
whether  he  baa  sworn  falaely  fa  for  the  jury, 
ia  not  defective  as  a  whole,  though  a  part  of 
it  may  violate  Code  1907,  |  6362,  prohibiting 
a  court  on  its  own  motioiL  from  charging  on 
the  effect  ni  evidence,  so  that  u  exception  to 
the  charge  as  a  whole  is  not  wdl  talcen. 

[Ed.  Note^For  other  cases,  see  Grimlnal 
Law,  Cent  Dig.  i  202S;  DecTDtg.  |  844.*] 

Appeal  from  City  Gonrt  of  Annlstoa;  A. 
H.  Alston,  Judge. 

John  Maxwell  was  convicted  of  selling  In- 
toxicating Uqoor,  and  be  appeals.  Affirmed. 

The  following  Is  part  of  the  oral  charge 
excepted  to:  "The  fact  that  the  three  wit- 
nesses baTe  come  upon  the  stand  and  sworn 
that  the  witness  Mason  was  not  a  man  of 
good  character,  two  swearing  that  they 
would  not  heUen  blm.  npon  his  oath,  and 
the  other  saying  that  he  could  not  swear 
that,  does  not  justlQr  yon  In  setting  aside 
the  testimony  of  the  witness  Mason  until 
you  have  considered  all  of  it  In  connection 
with  all  of  the  testimony  that  has  been  of- 
fered. Now,  whexe  do  your  considerations 
npon  that  line  commence?  It  commences 
with  the  testimony  that  was  ofCered  to  im- 
peach hinL  What  was  the  motlTet  And 
what  was  necessary,  now,  to  impeacdi  a  man 
so  that  the  jury  would  be  Justlfled  In  set- 
ting aside  tbls  testimony  and  not  bdierlng 
what  be  said?  These  witnesses  testified  for 
you  that  this  man  bad  not  paid  his  debts; 
that  he  owed  some  debts  around  here.  Well, 
I  charge  you  that  the  fact  that  a  man  may 
not  have  paid  his  debts  would  not  be  proof 
conclusive  that  he  was  a  man  of  bad  diar- 
acter.  The  question  for  yon  to  determine 
ia  whether  or  not  he  has  sworn  falsely  In 
this  case." 

T.  C.  Sensabaugh,  for  appellant  R.  0. 
Brlckell,  Atty.  Gen.,  and  W.  L.  Martin,  Asat 
Atty.  Gen.»  for  the  State. 

DE  GRAFFENBIED,  J.  [1]  When  an  ex- 
ception is  taken  to  a  part  of  the  oral  charge 
of  a  court,  then,  unless  the  entire  part  of 
the  charge  to  which  the  exception  Is  taken 
Is  faalty  as  a  whole,  the  exertion  falla. 
Lncey  v.  State,  154  Ala.  65,  45  South.  6S0. 

[2]  One  sentence  In  the  part  of  the  oral 
charge  to  which  an  exception  was  taken 
may  be  subject  to  criticism,  and  It  may  be, 
as  claimed  by  counsel  for  the  defendant, 
that  It  is  vicious  because  It  violates  that  pro- 
vision of  the  Code  (section  5362)  which  pro- 
hibits a  court,  ex  mero  motu,  from  charging 
the  Jury  upon  the  effect  of  the  evldwce. 


White  T.  State,  111  Ala.  92,  21  South.  83a 
The  other  parts  of  that  portion  of  the  oral 
charge  to  which  the  uceptlon  was  taken 
were  not  subject  to  that  or  any  other  objec- 
tion. The  objection  of  the  defendant  to  the 
oral  charge  of  the  court  was,  therefore,  not 
well  taken. 

There  Is  no  error  In  the  record,  and  the 
judgment  of  the  court  below  is  afllrmed. 

Affirmed. 


TICB  V.  STATE. 

(Court  of  Appeals  of  Alabama.    Dec  19,  1011. 
Rehearing  Denied  Jan.  30,  19120 

1.  Intoxicatiho  Liquobs  d  288*)— GanniiAL 
PBOBEonnon— Etidbhcb. 

In  a  prosecution  for  mannfaetDrinK  liquor, 
evidence  mM  sufficient  to  go  to  the  jury  on 
the  qaestioQ  of  the  defendant's  goUt. 

[Eld.  Note. — For  other  cases,  see  Intozicatine 
Uguors,  Cent.  Dig.  H  324-330;   Dec.  Dig.  i 

2.  CBnanAi.  Law  (|  741*)— Txux<— Bvioxnci 

— PBOTXKCI  or  JUBT. 

If  the  tendency  of  the  evidoioe  In  a  crim- 
inal prosecution  at  all  supports  the  chan^ 
made,  or  permits  inferences  to  be  drawn  by  tbe 
jury  in  support  of  the  charge,  the  Question  as 
to  Its  BufEcisncy  is  for  Oia  Jury,  unless  it  pal- 
pably fails  to  make  a  prima  ftiew  eaaa^ 

[Eid.  Note.— For  other  cases,  see  Grimhul 
Law.  Cent.  Dig.  |  1718;  Dee.  Uig.  |  741.*] 

S.  Grihiitax.  Law  (|  693*)— Tbui^Etideitci 

—Objections— Time  to  Makb. 

Whether  a  question  to  a  defendant  in  a 
prosecution  for  manufacturing  IntozlcatiBg  liq- 
uors, as  to  whether  he  knew  how  to  make  liq- 
uor, ezce^ed  tbe  latitude  allowed  on  cross- 
examination  cannot  be  inquired  Into,  where  no 
objection  thereto  was  taken  until  after  the 
question  waa  answered. 

[Ed.  Mote.— For  other  cases,  see  Crimlut 
Law,  Gent.  Dig.  {  1680 ;  DecTlHg.  |  698.*] 
4.  Gbimtnal  Law  ({  1086*>— Appkal  aito  Eb- 

BOB— Bill  of  Exceptions— Sititicieitct. 
Exceptions  to  an  oral  charge  in  a  criminal 
prosecatioo,  though  set  out  in  a  bill  of  excep- 
tions, are  not  available  on  review,  wliere  it  li 
not  shown  Uiat  the  exceptions  were  reserved, 
pending  tbe  trial,  or  before  Ot»  Jury  retired. 

[Ed.  Note.— For  other  cases.  Ma  Otmiiial 
Law,  Dee.  Dig.  |  1080.*] 

Appeal  frmn  CSrcnlt  Court,  ICarlim  ConD- 
ty;  C.  P.  Almon,  Judge. 

Jordon  Tlce  was  convicted  of  mannflactnx^ 
Ing  spirituous,  vinous,  malt,  or  alcoholic  Uq- 
uors,  and  appods.  Affirmed. 

B.  B.  &  K.  v.  Flte,  and  A.  F.  Flte,  for  ap- 
pellant B.  G.  Brlckell.  Atty.  and  W. 
L.  Martin,  Asst  Atty.  Gfln.,  for  tbe  State. 

PELHAH,  J.  Appellant  was  tried  for 
manufacturing  spirituous,  vinoua,  nuilt,  or 
alcoholic  liquors,  and  aroeals  from  the  Judg- 
ment of  conviction. 

[1]  The  witness  examined  on  belialf  of  tbe 
state  testified  that  be  saw  tbe  defendant  and 
two  other  parties  at  a  still,  located  aboat 
one-half  to  tbree-quartera  of  a  mile  from 
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dtitendanf  B  bouse,  that  'looked  like"  It  had 
been  In  operation  for  some  time;  that  there 
was  a  lO-gallou  keg  Bitting  at  the  still,  and 
3  or  4  barrels  In  the  hollow  nearby.  The 
witness  further  testlfled  that  when  be  came 
np  and  Joined  the  three  parties  at  the  still 
the  defendant  "seemed  to  be  at  work";  that 
he  heard  a  noise  like  taking  rocks  from 
around  the  still  before  be  saw  the  defwd- 
aot:  and  that  be  thought  there  was  a  fire 
there;  that  the  defendant,  when  he  walked 
up,  sold :  "We  have  plenty  of  whisky ;  come 
up  and  take  a  drink."  The  state  Introduced 
no  other  witness,  and  this  witness  stated,  la 
the  course  of  his  examination,  that  be  would 
not  be  certain  that  the  defendant  was  work- 
ing at  the  still;  that  he  saw  blm  do  no  Vork ; 
and  that  his  hands  appeared  to  be  clean. 
The  defendant  moved  the  court  to  exclude 
the  evidence  and  direct  a  verdlot.  as  the 
evidence  was  not  Bnffldent  to  support  a 
verdict  of  guilty  and  Judgment  of  conviction. 
The  defendant's  motion  to  delude  the  evi- 
dence was  overruled  by  the  court.  There 
was  snffldent  evidence  from  which  the  infer- 
ences  necessary  to  a  finding  of  the  defend- 
ant's guilt  could  be  drawn  by  the  Jury. 

[2]  Unless  the  evidence  palpably  falls  to 
make  out  a  ^rlma  facie  case,  Its  weakness  is 
a  qnestlon,  not  for  the  court,  but  for  the 
Jury,  and  If  its  t^dencies  at  all  support  the 
chaise  made,  or  afford  Inferences  to  be 
drawn  by  the  Jury  in  support  of  the  charge, 
it  is  properly  left  to  the  Jury  to  determine. 
Way  V.  State,  155  Ala.  52,  46  South.  273. 
The  evidence  that  defendant  was  found  at  a 
still,  located  within  three-quarters  of  a  mile 
of  his  home,  that  showed  signs  of  having 
been  recently  in  operation,  and  that  he  spoke 
of  and  offered  to  dispose  of  the  whisky  as 
harlog  an  Interest  In  it,  and  "seemed  to  be 
at  work,**  are  sufficient  facts  to  submit  to 
the  jury  on  the  question  of  defendant's  guilt 
of  manufacturing  spirituous,  vinous,  malt, 
or  alcoholic  liquors;  and  it  fs  for  the  Jury  to 
say  if  the  inferences  drawn  from  them  are 
sufficient  to  support  tbe  charge  made  and 
lead  to  a  conclusion  of  guilt  by  that  measure 
of  proof  required. 

[1]  The  objection  to  the  question  asked  the 
defendant  on  cross-examination,  "You  know 
bow  to  make  liquor,  Jord?"  is  shown  by  tbe 
bill  of  exceptions  to  have  been  made  after 
the  witness  answered  tbe  question;  and  It 
is  therefore  unnecessary  to  consider  whether 
the  question  exceeded  tbe  latitude  allowed 
on  croee-examlnation.  McCalman  v.  State, 
06  Ala.  98. 11  Sonth.  406;  BUllngsley  v.  State, 
96  Ala.  126,  11  South.  408;  Traylor  v.  State, 
100  Ala.  142,  14  South.  634;  Ellis  v.  State. 
105  Ala.  72,  17  South.  119;  Washington  v. 
State,  106  Ala.  68,  17  South.  546;  Downey 
V.  State.  110  Ala.  108.  22  South.  479;  Ck)p- 
pla  T.  State,  123  Ala.  58.  26  South.  333;  So. 
Ry.  Co.  V.  Leard,  146  Ala.  849,  39  South. 
448;  W.  P.  Co.  V.  Andrews,  160  Ala.  368,  43 


South.  348;  B.  R.  L.  ft  P.  Go.  v.  Taylor,  152 
Ala.  105,  44  South.  580;  B.  B.  L.  ft  P.  Co. 
T.  Chastaln,  158  Ala.  421,  48  South.  86. 

[4]  The  exceptions  to  portions  of  the  oral 
charge  set  out  In  the  bill  of  exceptions  are 
not  available  on  review,  as  It  is  not  shown 
that  the  exceptions  were  reserved,  pending 
tbe  trial,  or  before  tbe  Jury  retired.  Dona- 
boo  ft  Matthews  v.  Tarrant,  1  Ala.  App. 
446.  65  South.  270;  Moore  v.  State,  146  Ahi. 
687,  40  South.  345;  Reynolds  v.  State,  68 
Ala.  602 ;  Montgomery  v.  GUmer,  S3  Ala.  116, 
70  Am.  Dec.  662.  There  was  evidence  tend- 
ing to  show  tbe  guilt  of  the  defendant,  and 
the  general  charge  was  properly  refused. 

There  Is  no  wror  in  the  record,  and  tbe 
Judgmoit  must  be  afflxmed. 

Affirmed. 

PALMKR  et  al.  v.  STATE. 
(Court  of  Appeals  of  Alabama.  Jan.  18, 1812.) 

1.  CaniiNAL  Law  (S  292*)— Fobiub  Jxofabdt 
—Plea— Sufficiency. 

A  plea  setting  out  a  previous  trial  on  an 
issue  tendered  by  accused's  plea  of  not  gull^ 
to  the  indictment  In  the  pending  case,  on  which 
trial  evidence  was  introdoced  and  a  verdict 
rendered,  shows  that  he  has  been  In  former 
Jeopardy. 

[Ed.  Note.— I>>r  other  casM,  see  Criminal 
Lew,  Cent  Dig.  i{  66S-671;  Dec.  Dig.  I  292.*] 

2.  Gbihihax.  Law  (8  292*)— Foaian  JTbopabdt 

— PUEA— SUFFICIENCT. 

A'  plea  of  former  Jeopardy  setting  out  a 
trial  at  a  previous  term  on  plea  of  not  guilty 
to  the  indictment  la  the  pending  trial,  on 
whi<^  trial  a  conviction  was  had,  and  setting 
forth  a  Judgment  on  the  verdict.  Indnding  pro- 
vision suspending  the  sentence  pending  an  ap- 
peal, and  alleging  that  the  Judgment  was  void, 
that  no  other  judgment  was  rendered,  and  that 
accused  was  placed  In  Jeopardy  by  such  pro- 
ceedings, was  not  demurrable  as  snowing  that 
there  was  a  Judgment  on  the  verdict  and  sen- 
tence in  conformity  thereto,  or  that  the  judg- 
ment was  reversed  and  the  cause  remanded  on 
appeal  for  new  trial,  or  that  accused  stands 
unprejudiced  by  any  errors  in  the  former  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8S  698-671;  Dec  Dig.  8292.*] 
S.  Gbucinal  Law  (8  293*)— Puadino- Di- 

ICDBBEB. 

A  demurrer  to  a  plea  on  an  untenable 
ground  should  not  be  sustained,  though  the 
plea  be  demurrable  on  some  other  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  672;  Dec  Dig.  |  293.*J 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; 0.  P.  Almon.  Judge. 

Hes  Palmer  and  another  were  convicted 
of  an  offense,  and  tbey  aiveaL  Berersed 
and  r^anded. 

See,  also,  63  South.  283;  54  South.  272;  66 
South.  SO. 

The  follovtaw  Is  the  plea  la  abatement: 
"Defendant  Hea  Palmar  allegaa  that  hereto- 
fore, to  wit,  at  tiie  February,  IVID,  term  of 
ttie  circuit  court  of  Marlon  oonnty,  Alabama, 
this  defendant  and  Jennie  Laun'ton,  with 
whom  he  was  Jointly  indicted,  were  tried 
on  tbe  Indictment  herein;  that  on  said  Ma) 
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defendants  Jointly  pleaded  not  guilty,  and 
evidence  was  introduced  on  tlie  issue  tender- 
ed by  said  plea,  and  a  verdict  was  rendered 
on  said  trial  by  tbe  jury  wbich  was  organ- 
ized to  try  defendant  whicb  verdict  was  In 
words  and  figures  as  follows:  'We,  tbe  Jury, 
find  the  defendants  guilty  as  charged  in  tbe 
indictment  and  assess  a  fine  of  $100  to  each 
defendant.  W.  B.  Musgrore,  Foreman.'  And 
the  defendant  allies  that  upon  tbe  rendition 
of  said  verdict  on  satd  trial  the  said  clrcdit 
court  of  Marion  county,  Alabama,  rendered 
the  following  as  a  Judgment  on  said  verdict, 
as  shown  by  the  minutes  of  said  court,  to 
wit:  The  State  v.  Hez  Palmer  and  Jennie 
Langston.  February  Term,  1910.  Indict- 
ment— Adultery  and  Fornication.  Comes  the 
state  of  Alabama,  by  its  solicitor,  and  come 
also  the  defendants  in  their  own  proper  per- 
son and  by  attorney,  and  tbe  defendants, 
being  arraigned  in  open  court,  for  answer  to 
said  indictment,  plead  and  say  that  they 
are  not  guilty  in  manner  and  form  as  charg- 
ed therein.  Thereupon  came  a  Jury  of  good 
and  lawful  men,  to  wit,  W.  B.  Musgrove  and 
eleven  others,  who  having  been  Imiuneled 
and  sworn  according  to  law,  on  their  oaths 
do  say:  "We,  the  Jury,  find  the  defendants 
gull^  as  charged  in  the  indictment,  and  as- 
sess a  fine  of  $100  to  each  defendant."  It 
is  therefore  considered  and  adjudged  by  the 
court  that  the  state  of  Alabama,  for  tbe  use 
of  Marion  county,  have  and  recover  from  the 
defendants  the  sum  of  $100  each,  the  fines 
assessed  by  the  Jury  as  aforesaid,  together 
with  the  cwits  of  this  prosecution,  for  which 
execntloQ  may  issue.  It  is  therefore  con* 
sldered  and  adjudged  by  the  court  that  the 
said  defendant  Hez  Palmer  be  and  he  here- 
by is  sentenced  to  hard  labor  for  the  county 
of  Marion  for  a  term  of  three  months,  and 
an  additional  punish!ment  to  that  fixed 
by  the  jury  in  this  case.  Came  Into  oprai 
court  the  defendants  Hez  Palmer  and  Jen- 
nie Langston,  as  principals,  and  D.  J.  B. 
Palmer,  J.  A,  Palmer,  W.  B.  Palmer,  E.  H. 
Palmer,  W.  Q.  Palmer,  and  Lucy  Ann  Nich- 
ols, as  sureties,  and  in  open  court  confessed 
Judgment  in  favor  of  the  state  of  Alabama, 
with  waiver  of  exemptions,  and  against  Hez 
Palmer  and  Jeonie  Langston,  for  the  sum  of 
one  hundred  dollars  each,  the  fines  imposed 
In  this  case,  together  with  the  costs  in  this 
behalf  expended.  It  is  therefore  considered 
and  adjudged  by  the  court  that  the  state 
of  Alabama,  for  the  use  of  Marion  county, 
have  and  recover  of  the  said  Hez  Palmer, 
Jennie  Langston,  D.  J.  H.  Palmer,  J.  A. 
Pahner,  W.  B.  Palmer,  R.  H.  Palmer,  W.  G. 
Palmer,  and  Lucy  Ann  Nichols  said  sums  so 
confessed,  with  waiver  of  exemptions  as  to 
the  collection  of  this  Judgment,  for  which 
let  execution  Issue.  It  being  made  known 
to  the  court  that  the  defendants  desire  an 
appeal  to  the  Supreme  Court,  tbe  sentence 
Is  suspended  pending  an  appeal,  and  defend- 
ants admitted  to  bail  in  the  sum  of  five  hun- 
dred dollars  each,  with  sufficient  sureties. 


conditioned  for  their  appearance  at  the  next 
term  of  this  court,  and  from  term  to  term,  to 
abide  such  Judgment  as  may  be  rendered  by 
the  Supreme  Court.  It  is  further  ordered  by 
the  court  that  the  defendants  have  90  days 
from  the  adjournment  of  this  court  to  pre- 
pare and  tender  a  bill  of  exceptions.  This 
March  4,  1910.'  Defendant  alleges  that  said 
Judgment  rendered  by  said  court  in  this 
cause  upon  said  verdict  was  void  and  Inef- 
fectual as  a  Ju^rment  of  conviction  against 
this  defendant,  and  defendant  avers  that  no 
other  Judgment  was  rendered  by  said  coort 
upon  said  trial,  except  that  hereinabove  set 
out  and  shown  by  the  minutes  of  said  court 
Defendant  alleges  that  he  has  heretofore 
been  'put  In  Jeopardy  on  the  indictment 
against  him  herein,  and  above  shown,  not- 
withstanding the  invalidity  of  the  Judgment 
rendered,  on  said  trial,  and  be  should  not 
now  be  again  put  in  Jeopardy,  nor  again 
tried  on  said  Indictment." 

The  state  demurred  upon  the  following 
grounds:  That  the  allegations  of  the  plea 
on  Its  face  show  that  there  was  a  Judg- 
ment  by  the  court  on  the  verdict  of  tbe  Jury 
and  a  sentence  in  conformity  thereto;  that 
there  was  an  appeal  to  the  Supreme  Court 
and  the  cause  reversed  and  remanded  for  a 
new  trial  to  this  court;  that  Uez  Palmer 
stands  unprejudiced  in  this  trial  court,  and 
iB  tried  de  novo,  and  uo  advantage  can  be 
takaa  of  any  enora  In  the  former  trlaL 

A.  F.  Fite,  and  E.  T.  Fite,  for  appellants. 
R.  a  BrickeU,  Atty.  Gen.,  and  W.  U  Martin, 
Aast  Atty.  Gen„  for  the  Stat& 

WALKER,  P.  J.  [1-3]  The  defendant's 
plea  of  former  Jeopardy  in  setting  out  a  trial 
at  a  previous  term  on  an  issue  then  tender- 
ed by  his  plea  of  not  guilty  to  the  Indictment 
in  this  case,  on  wbich  trial  evidence  was  In- 
troduced and  a  verdict  rendered,  undoubted- 
ly showed  that  he  had  been  in  former  Jeopar- 
dy. Scott  V.  State,  110  Ala.  48.  20  Sooth. 
468.  It  Is  not  denied  that  that  plea  waa  sub- 
ject to  demurrer,  bot  it  was  not  subject  to 
objection  on  either  of  tbe  grounds  assigned 
in  the  demurrer  actually  Interposed  to  it 
Obviously  the  first  and  third  grounds  of  the 
demurrer  were  untenable.  The  second  ground 
suggested  an  objection  to  which  the  aver- 
ments of  the  plea  did  not  show  that  It  was 
subject.  The  plea  did  not  aver  or  show 
that  the  Supreme  Court  had  reversed  tbe 
Judgmrat  rendered  at  the  former  term,  and 
remanded  the  case  for  a  new  trial.  Nor  is 
this  fact  otherwise  disclosed  by  the  record. 
It  did  not  appear  from  the  averments  of 
the  plea  that  the  defendant  had  waived  his 
privilege  of  not  being  put  In  Jeopardy  a  sec- 
ond time  for  the  same  offense  by  procuring 
the  vacation  of  the  judgment  rendered  at 
the  former  term.  State  v.  McFarland,  121 
Ala.  45,  25  South.  825;  Gunter  v.  State,  83 
Ala.  96,  3  South.  600.  As  to  its  second 
ground,  the  demurrer  was  a  speaking  one 
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fa)  ra^MtlDg  as  an  ot^acUim  to  the  plea  tha 
extetoioe  of  a  fact  not  aTerrad.  A  demnr- 
m  to  a  plea  on  an  nntoiable  ixonnd  ahoold 
not  be  SDBtalned.  Cobum  t.  State,  151  Ala, 
100, 44  Sontb.  B8, 15  Ann.  Gas.  2tt.  For  tbe 
error  In  anstalnlng  tbe  demurrer  to  tbe  plea 
of  former  Jeopardy,  tbe  Judgment  most  be 
rerereed. 
Rerersed  and  remanded. 


wnixson  V.  STATU. 

(Court  of  Appeals  of  Alabama.  Jan.  18, 1912.) 

L  Gbihutju.  Law  (f  ITS*)  —  Fobueb  Jeop- 
ardy. 

Accused  IS  estopped  to  plead  as  a  former 
jcoiiard;  tbe  beglaoiag  of  a  prior  proceeding 
against  him  on  the  same  charge  which  he  pro- 
cured to  be  dismlased  on  the  ground  that  be 
could  not  be  tried  on  a  warrant,  Irrespective  of 
whether  such  dismissal  was  proper. 

[Ed.  Note.~-For  other  cases,  see  Criminal 
Law.  Cent  Dig.  5|  326-^29;  Dec  Dig.  {  ITS.*] 

2.  Criminai.  Law  ({  408*)— EWxoxngb-Com- 

PROMISK. 

The  state  offered  in  eTidence  in  a  larceny 
case  accused's  statement  to  tbe  person  whose 
wire  was  claimed  to  have  been  stolen  that  after 
it  was  found  in  accused's  possession,  and  be- 
fore a  criminal  prosecution  was  suggested,  ac- 
rnsed  called  the  alleged  owner  aside,  and  told 
bim  that  he  would  pay  for  the  wire  If  he 
Vbtild  drop  tbe  matter  without  further  trouble. 
Held,  that  tbe  statement  was  not  admissible 
over  accused's  objection,  being  an  offer  by  bIm 
to  compromise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  785;  Dec  Dig.  |  408.*] 

8.  Cbiminai.  Law  (S{  419,  420*)— Etidekcb- 
Hearsat. 

Evidence  that  a  third  person  admitted  that 
he  committed  the  offense  of  which  accused  was 
charged  is  Inadmissible,  being  hearsay. 

lEd.  Note.— For  other  cases,  see  Criminal 
Kaw.  CenL  Dig.  ||  978-988;  Dec  Dig.  |{  419. 
420.*] 

Appeal  from  Sbelby  County  Coart;  B.  S. 
Lyman,  Jndge. 

Pnrman  Stlnson  was  convicted  of  larceny, 
and  be  appeals.   Beversed  and  remanded. 

Wallace  &  Henderson,  for  appelant  B. 
a  Brickell,  Atty.  Oen..  and  W.  L.  Martin, 
Asst  Atty.  Gen.,  for  tbe  State. 

WALKEB.  P.  J.  [1]  A  defendant  la  es- 
topped to  plead  as  a  former  Jeopardy  tbe  tat- 
stitntlon  ot  a  previous  proceeding  against 
him  on  tbe  same  cbarge  wblcb  be  pn)cnred 
to  be  dismissed  on  tbe  ground  snbstantlally 
that  be  could  not  be  held  and  tried  on  tbe 
warrant  against  Um  Issued  In  that  proceed- 
Ing,  wbetber  or  not  sucb  dismissal  was 
proper.  Tbe  court,  baring,  at  tbe  defend- 
ant's Instance,  been  led  to  treat  tbat  former 
proceeding  as  one  wblcb  was  not  legally 
maintalxtable.  may  decline  to  entwtaln  a 
subseqnatt  Inconsistent  suggestion  from  him, 
by  pica  or  otberwlse^  tbat  tbe  same'  proceed- 
ing constituted  a  legal  and  valid  prosecu- 
tion.   State  7.  McFarland,  121  Ala.  45,  25 


Sontb.  eas;  Stone  t.  State,  160  Ala.  M,  48 
Sontb.  828.  186  Am.  St  Bep.  69;  Noel  t. 
State,  161  Ala.  26,  49  Sontb.  824.  Tbe  oomrt 
was  not  In  error  In  sostalning  the  dnpnrrer 
to  tbe  plea  of  fwmer  Jeopardy. 

[I]  Tbe  statement  of  tbe  defendant  to  tbe 
witness  Strickland,  whose  barbed  wire  la 
chained  to  tuve  been  stolen,  to  tbe  ^Eect 
that,  after  the  wire  was  foqnd  in  the  de- 
fendant's possession,  and  before  there  had 
been  any  su^testlon  of  a  criminal  prosecu- 
tion, the  defendant  called  tbe  witness  aside 
and  teld  Mm  tbat  If  be  would  atop  tbe  mat- 
ter rlgbt  where  It  stood,  and  not  have  anj 
more  trouble  about  it,  be  would  pay  tbe  wit- 
ness for  tbe  wire,  was  on  Its  face  an  effort 
by  the  defendant  to  settle  or  compromise  tbe 
matter,  and  was  not  admissible  In  erldenoe 
against  him  over  bis  objection  duly  and  sea- 
sonably Interposed.  Sanders  v.  State,  148 
Ala.  603,  41  South.  466;  Wilson  t.  State,  78 
Ala.  027;  Martin  v.  State^  S6  South.  64. 

[S]  There  was  no  error  in  sustaining  ob- 
jections to  testimony  tending  to  prove  tbat 
a  third  party  had  admitted  that  be  commit- 
ted the  offense  with  which  the  defendant 
was  chared.  Such  evidoice  Is  mere  bear- 
say..  Owensby  v.  State,  82  Ala.  68,  2  South.- 
704;  Qoodlet  v.  State.  136  Ala.  89.  S3  Soutb. 
892;  McDonald  t.  State^  16B  Ala.  85.  51 
South.  629. 

Because  of  the  error  above  mentioned,  tbe 
Judgment  must  be  reversed. 

Reversed  and  remanded. 


WETZELL  V.  OTATIQ. 
(Court  of  Appeals  of  Alabama.   Jan.  18,  1912.) 

iHTOXICATWia  LiQDOBS  (S  230*)— UNZAWrUI. 

Sale— Time— EviDEMCB — Sutficienct. 
Iq  a  trial  for  unlawfolly  selling  liquor,  the 
time  of  the  offense  is  insufficiently  brought 
within  the  statute  of  Ibnitatlona  by  testimony 
that  a  sale  was  oiade  "in  tbe  winter  and  before 
Christmas." 

CBd.  Noter-FoT  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  808;  Dec.  Dig.  }  286.*] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; W.  W.  Haralson,  Judge. 

Ed  Wetzell  was  convicted  of  violating  the 
prohibition  law,  and  be  appeals.  Reversed 
and  remanded. 

R.  C.  Bunt,  for  appellant.  K.  0.  Brlcliell, 
Atty.  6en„  and  W.  L.  Martin,  Asst  Atty. 
Qeu.,  for  tbe  State. 

PELHAM,  J.  Tbe  defendant  was  tried 
and  convicted  for  a  vkdatim  of  tbe  iwoblbl- 
tion  law.  The  state  Introduced  but  one 
witness  who  testified  to  tbe  time  of  tbe  com- 
mission of  tbe  offense,  and  this  witness  tee- 
tlfled  that  be  did  not  remember  the  time 
when  be  bought  tbe  i^blUted  Uanor,  but 
tbat  "it  was  in  tbe  winter  and  was  before 
Cbristmas."    Tbe  evidence  Is  not  sufficient 
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to  show  that  the  offense  was  committed 
within  the  period  of  the  statute  of  llmlta- 
tloDS  before  the  flndlng  of  the  indictment 
The  defendant  asked  the  general  affirmative 
charge,  and  insists  here  that  its  refusal  by 
the  court  below  Is  error,  because  the  evi* 
dence  falls  to  show  that  the  transaction  oc- 
curred within  the  limitation  prescribed  by 
the  statute  in  which  the  offense  la  punish- 
able. 

The  record  falls  to  preset  evidence  from 
which  a  reasonable  inference  can  be  drawn 
that  the  offense  was  committed  within  the 
period  prescribed  by  statute  making  It  pun- 
Ishsble,  and  the  case  must  be  reversed. 
Yancey  v.  State,  1  Ala.  App.  226,  66  South. 
2©7. 

Reversed  and  remanded. 


SPEAR  V.  STATE. 

(Conrt  of  Appeals  of  Alabama.    Jan.  16,  1912.^ 

Assault  Ann  Battebt  (S  66*)^aiiiiNAL 
BESFONBiBiiJTr— Extenuation  or  Jusrin- 

CATION. 

Under  Code  1907,  {  6308,  providing  that 
accnsed,  on  a  trial  for  assault,  assault  and  bat- 
tery, or  affray,  may  prove  in  extenuation  or 
justification  abusive  language  by  prosecutor  at 
or  near  the  time  of  the  offense,  abusive  lan- 
guage by  prosecntor  at  or  near  the  time  of 
assault,  not  in  the  presence  or  hearing  of  ac- 
cnsed. but  communicated  to  him  before  the  as- 
sault, may  be  proved  in  extenuation  or  justi- 
fication. 

[Ed.  Note.— For  otiier  cases,  see  Assanlt  and 
Battery.  Gent.  Dlf.  It  M,  95;   Dec  Dig.  i 

«e.*] 

Appeal  from  Law  and  Equity  Onut,  Walk- 
er County;  T.  L.  So  well.  Judge. 

Dick  Spaftr  was  convicted  of  assault  and 
batteiy,  and  be  appeals.  Reversed  and  re- 
manded. 

Lacy  &  t^cy.  for  appellant  H.  C.  Brlck- 
ell,  At^.  Gen.,  and  W.  L.  Martin,  Asat  Atty. 
Qeo.,  tor  the  State. 

DB  GRAFFENBIED,  J.  Section  6308  of 
the  Code  provides  that,  on  the  trial  of  any 
person  for  an  assault,  an  assault  and  bat- 
tery, or  affray,  he  may  give  In  evidence  op- 
probrious words  or  abusive  language  used 
by  the  person  assaulted  or  beaten  at  or  near 
the  time  of  the  assault  or  affray,  and  such 
evidence  shall  be  good  in  extenuation  or  Jus- 
tification, as  the  Jury  may  determine.  Op- 
probrious words  or  abusive  language  used 
by  the  person  assaulted  or  beaten  at  or  near 
the  time  of  the  assault  not  In  the  presence 
or  hearing  of  the  defendant  but  communi- 
cated to  the  defendant  before  the  assault, 
are  admissible  in  evidence  under  the  above 
provisions  of  the  Code  in  extrauatlon  or  Jus- 
tification of  the  offense,  as  the  Jury  may  de- 
termine. Opprobrious  words  spoken  of.  or 
abusive  language  used  against,  a  man  "be- 
hind his  back,"  and  communicated  to  the 

•For  otbur  cases 


man  bo  spoken  of  or  abused,  frequently  have 
the  same  effect  upon  him  as  tt  spokm  in  bis 
presence.  Brooke  v.  Stat^  155  Ala.  78,  46 
South.  491. 

In  the  present  case  the  defendant  was  in- 
dicted for  assaulting  and  beating  Cam  Smith, 
and  offered  to  prove  that  Just  a  few  minutes 
before  the  difficulty  said  Cam  Smith  made 
use  of  opprobrious  words  or  abusive  lan- 
guage concerning  the  defen^nt  not  in  the 
presence  or  hearing  of  the  defoidant  but 
that  satd  opprobrious  words  or  abusive  lan- 
guage were  communicated  to  the  defendant 
just  a  few  minutes  before  tlie  difficulty. 
The  court  refused  to  allow  such  proof,  and 
in  doing  BO  committed  an  error  for  which 
the  Judgment  In  this  case  must  be  reversed. 

Reversed  and  remanded. 


PENNEY  V.  McCAULET. 
(Court  of  Appeals  of  Alabama.   Dec.  19,  1911. 
Rehearing  Denied  Jan.  30,  1912.) 

1.  Trial   (8  210*)— Inbtbuotions— "Wkioht 

OF  EVIOKKCE— CREDIBILrrr  OF  WiTNEsses. 
Where  the  evidence  was  conSicting  on  ao 
Issue,  and  the  testimony  of  plaintiff  was  ma- 
terial, the  refusal  to  charge  that,  In  weighing 
the  evidence  of  plaintiff,  the  jury  must  consider 
his  demeanor,  and  if  he  willfully  swore  falsely 
to  any  material  fact  the  jury  could  disregard 
his  entire  evidence,  waa  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  490-494:  Dee.  Dig.  |  2ia*l 

2.  Tbiai.  (H  240,  244*)— iNSTBUortOHft— Aa- 

OUinifTATIVZ  iHSTBUCnONB. 

An  instruction  that  as  a  circumstance,  the 
jnry,  to  detemdne  a  fact  may  look  to  another 
fact  is  properly  refused  as  argumentative,  and 
as  singling  oat  a  particular  i»rt  of  the  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  661,  &77-S81;  Dec.  Dig.  SI  240,  244.*] 

3.  Tkiai.  (S  210*)— InsTBUonons— Cbkoibii.- 
rrr  or  Witnesses. 

The  refnsal  to  charge  that  in  considering 
the  weight  which  the  jury  will  give  to  the  testi- 
mony of  a  witness,  they  can  look  to  the  fact. 
If  it  be  a  fact,  that  he  Is  not  interested  in  the 
result  of  the  case  Is  not  reversible  error. 

[Ed.  Note.~-For  other  cases,  see  Trial,  Cent 
Dig.  |g  490-194:  Dec  Dig.  |  210.*] 

4.  TBIAL  (8  266*)— iNSTBUOnOlTB— Requsbts 
— Nkcbssitt. 

Where,  In  an  action  on  a  duebill,  defend- 
ant pleaded  'the  general  issue,  payment  and 
speeuil  pleas  setttng  op  a  lubsegiwot  agree- 
ment in  setdement,  an  Instruction  that  the 
burden  of  proving  payment  was  on  defendant, 
that  the  meaning  of  the  duebill  was  that  while 
rents  of  premises  were  pledged  to  plaintiff  as 
seenrity  of  the  duebill,  yet  such  rents  did  not 
constitute  payment,  unless  collected  by  plain- 
tiff, correctly  stated  the  law;  and  d^endant, 
believing  that  It  had  a  misleading  tendency, 
must  request  an  explanatory  charge. 

[Ed.  Note^For  other  cases,  see  Trial,  Cent 
Dig.  SS  628-641;  Dec  Dig.  |  256w*] 

6.  WFrirEaBBB<|26S*)— UtPBUBHBITT— Oboib- 

Bxaminatior. 

It  is  competent  to  show,  on  the  cross-ex- 
amination of  a  witness  detailing  a  traosactioo. 
that  when  asked,  prior  to  the  trial,  about  tb« 
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traasaction,  Bnpposed  to  ba  wltbln  Ub  knowl- 
edfcp.  he  remained  silent,  ai  bearing  on  the 
credibilitr  of  Ua  testimony, 

[Ed.  Note.— For  other  cases,  see  Witnesaea, 
Cent.  Dig.  {|  981-948;  Dec.  Dig.  §  268.*] 

A^wal  from  Clrcnit  Conrt,  Morgan  Conn- 
tj;  Harvln  Weat,  Special  Judge. 

Action  b7  Cbarles  S.  McGanle7  agalnBt  J. 
E.  Penney  on  a  duebOL  From  a  jodgmmt 
for  plaintiff,  defendant  appeals.  RBreruA 
and  ronanded. 

The  witness  Kent  was  examined  hy  inter- 
rogatories, and  objection  was  interposed  to 
the  fonrth  crosB-lnterrogatory:  "Isn't  It  a 
fact  that  Oharles  S.  McCauley  asked  yon. 
In  the  presence  of  Thomas  L.  Jones,  and 
also  In  the  presence  of  A.  E.  Martin,  In  the 
city  of  Hnntsvllle,  Ala.,  on  or  abont  the  6th 
day  of  October,  1909,  to  state,  if  you  remem- 
bered, a  conversation  between  him  and  J.  B. 
Penney  In  the  year  1908,  and  that  you  fail- 
ed or  refused  to  state,  in  the  presence  of 
either  of  them,  anything  about  the  matter?" 
Counsel  also  objected  to  that  portion  of  in- 
terrogatory 1  on  the  cross  concluding  as 
follows:  "Or  that  in  substance  the  interrog- 
atory being,  was  It  not  a  fact  that  on  a  cer- 
tain day  the  witness  stated  to  McCauley,  In 
the  dty  of  HuutSTllle,  that  it  was  so  long 
ago  that  the  witness  had  no  recollection  of 
what  was  said  in  any  conversation  between 
McC&Dley  and  Penney  In  1903." 

The  following  charges  were  refused  to  the 
appellant:  (4)  "In  weighing  the  evidence  of 
the  witness  McCauley,  you  may  consider  his 
demomor  upon  the  stand,  together  with 
what  he  has  to  say  as  a  witness;  and  If, 
after  considering  all  the  evld^ce,  you  find 
that  he  is  contradicted  as  to  material  mat 
tens  in  the  case  by  other  evidence,  and  that 
he  has  sworn  to  any  one  material  fact  In 
the  case  folsely,  and  that  this  was  willfully 
done  by  him,  then,  if  yon  see  proper  so  to 
do,  you  can  disregard  his  entire  evidence  in 
this  case."  (3)  "As  a  circnmstance  to  which 
yon  may  look  In  determining  whether  de- 
fendant agreed  with  plaintiff  to,  let  him  have 
the  farm,  as  Is  alleged  in  plea*4  and  5  filed 
in  this  cause,  you  may  look  to  the  fact.  If 
it  be  a  fact,  that  plaintiff  collected  rents 
from  some  of  the  tenants  for  the  year  1903." 
(B)  "I  (Aarge  you  that,  in  considering  the 
w^ht  which  you  will  give  to  Tbomas  Kent's 
testimony,  yon  can  look  to  the  fact,  if  It  be 
a  fact,  that  be  was  not  interested  in  the 
resnlt  of  this  case." 

The  court,  at  the  request  of  plaintiff,  gave 
tbe  following  charges:  (1)  "The  burden  of 
proving  that  the  dnebill  has  been  paid  la  up- 
on Penney."  (2)  "That  the  meaning  of  the 
dueblU  Itself  was  that,  while  the  rents  of  the 
entire  McCauley  place  were  pledged  to  Mc- 
Cauley as  security  merely  for  the  payment 
of  the  amount  called  for  by  the  dueblll,  yet 
those  rmts  were  not  to  constitute  any  pay- 


ment on  the  dueblll  until  and  unless  collect- 
ed by  McOanl«y." 

Kyle  ft  Hatson,  for  appellant  B.  W,  God- 
bey,  for  appellee. 

PELHAM,  J.  A  dueblll,  given  tbe  ap- 
pellant to  the  appellee,  Is  tbe  foundation  of 
the  suit  broi^bt  In  tbe  trial  court  Appel- 
lee having  declared  on  the  dueblll,  the  ap- 
pellant pleaded  the  general  issue,  payment, 
and  two  special  pleas,  setting  up  a  sulrae- 
quent  and  separate  agreement  In  satisfac- 
tion and  settlement  of  tbe  claim  evidenced 
by  tbe  duebilL 

[1]  The  evidence  was  In  direct  conflict  as 
to  the  ibrties  having  entered  into  tbe  sub- 
sequent agreement,  and  the  testimony  of  the 
appellee,  McCauley,  on  this  proposition  be- 
ing material  to  the  issues  made  under  tbe 
pleading,  charge  No.  4.  requested  In  writing 
by  appellant,  should  have  be^  given,  and 
its  refusal  constitutes  reversible  error.  So. 
Cotton  OU  Co.  V.  Walker,  164  Ala.  33,  SI 
South.  169 ;  A.  G.  S.  R.  E.  Co.  v.  Frazier,  93 
Ala.  4S.  9  South.  303,  30  Am.  St  Rep.  28; 
McClellan  v.  State,  117  Ala.  140,  23  South. 
663 ;  Edmottdson  v.  Anniston  City  Land  Co., 
128  Ala.  689,  29  South.  596 ;  Venable  v.  Ven- 
able,  166  Ala.  621,  61  Sontb.  833;  William- 
son Iron  Co.  V.  McQueen,  144  Ala.  266,  40 
South.  306. 

[2]  Charge  3,  requested  by  appellant,  Is 
argumentative,  and  singled  out  and  gave 
undue  prominence  to  a  particular  part  of 
the  testimony,  ai^d  was  properly  refused. 

[3]  Charge  B  probably  escapes  tbe  criti- 
cism made  of  charge  3,  in  that  it  falls  with- 
in the  exception  to  the  general  rule  against 
giving  such  charges,  as  It  goes  only  to  the 
weight  and  credibility  of  tbe  witness'  testi- 
mony ;  but  Its  refusal  would  not  constitute 
reversible  error. 

[4]  Tbe  court  committed  no  error  in  glv- 
ilng  the  charges  requested  by  appellee.  They 
assert  correct  propositions,  and,  if  calculated 
to  have  a  misleading  tendency,  and  to  in- 
clude the  subsequent  verbal  agreement  while 
construing  the  written  instrument.  It  was 
the  appellant's  duty  to  request  explanatory 
charges. 

[B]  Tbe  court's  rulings  on  the  evidence 
were  fi'ee  from  error.  Tbe  latitude  allowed 
on  crora-examinatlon  was  not  violated  in  the 
cross-examination  of  tbe  witness  Kent  That 
a  person  remains  silent .  when  accused  of 
guilt  is  competent  evidence  as  a  circum- 
stance tending  to  show  guilt  (Jackson  v. 
State,  167  Ala.  44,  62  South.  836) ;  and  when 
a  witness  remains  silent  upon  being  asked 
about  matters  or  a  transaction  supposed  to 
be  within  his  knowledge,  and  which  he  snb- 
sequentiy  details  upon  the  witness  stand,  It 
Is  competent  to  show  this  on  bis  cross-ex- 
amination, for  tbe  purpose  of  allowing  the 
jury  to  consider  It  as  a  circumstance  In  de- 
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tenninlng  the  weight  they  will  glTe  to  his 
testtmony;  and  If  there  was  any  explana- 
tion for  the  witness'  silence,  as  suggested  by 
appellant,  this  could  be  made  to  appear  upon 
redirect  examination. 

For  the  erTOT  committed  In  refusing 
charge  No.  4,  requested  bf  appellant;  the 
case  Is  reversed. 

Beversed  and  remanded. 


TBDBT  T.  STATS.  v 
(Conrt  of  Appeals  of  Alabama.  Jan.  18,  1912.) 

1.  OBSCsmrr  (|  8*)— InDBOSDiiiT  Bzpos- 

USE. 

Indeceot  exposure  of  the  person  in  a 
public  place,  williully  and  inteotlouelly,  In  the 
presence  of  an  aaflembly,  Is  an  offense  at  com- 
mon law. 

[Bd.  Note.— For  other  cases,  see  ObBcenlty, 
Cent.  Di£.  S  3;  Dec.  Dig.  }  3.*] 

2.  obsosnitt  (j  11*)— indectnt  exposdbk 
— Ikdictment. 

The  indecent  exposure  of  the  person  in  a 
public  place,  willfully  and  intentionally,  in  the 
presence  of  an  assembly,  being  a  public  nuis- 
ance per  se,  the  indictment  need  not  allege  the 
act  was  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Obscenity, 
Dec.  Dig.  S  11.*] 

3.  Obscenot  (8  3*)— Indecent  Bxposueb— 
iNtEin. 

The  Intent,  In  the  offense  of  indecent 
exposure  of  the  person,  wliich  is  complete  if 
the  act  Is  intentionally  committed  at  such  time 
and  in  such  manner  as  to  offend  public  de- 
cency, may  be  Inferred  from  the  recklessness 
of  the  act  , 

[Ed.  Note.— For  other  cases,  see  Obscenity, 
Cent  Dig.  t  3;  Dec.  Dig.  {  3.*] 

4.  Obscenitt  (S  3*)— Ihdecent  Exposube— 

AS8EUBLY. 

As  regards  the  offense  at  common  law  of 
Indecent  exposure  of  the  person,  it  is  enough 
that  the  act  committed  in  a  public  place,  be 
in  the  presence  of  more  than  one  person. 

[Bd.  Note.— For  other  cases,  see  Obscenity, 
Cent.  Dig.  i  8;  Dec.  Dig.  S  8.*] 

5.  OBBCENm  (g  8*)— -BxposuBE  OF  Person—' 
Punishment. 

Convietiott  of  indecent  exposure  of  the 
person,  and  imposition  of  a  fine  therefor,  is 
authorized  by  Code  1907,  §  7622,  providing  for 
fine  on  conviction  of  one  wbo  commits  a  public 
offense  wbicb  is  a  misdemeanor  at  common 
law,  and  punishment  of  which  is  not  particu- 
larly QMCified  in  the  Code. 

[Bd.  Note.— For  other  cases,  see  Obscenity, 
Dec.  Dig.  i  8.*] 

Appeal  from  Olay  County  Court;  B.  J. 
Garrison,  Judge. 

Flora  Truet  was  conrlcted  of  Indeooit  ex- 
posure of  the  person,  and  appeals.  Affirmed. 

The  IntUctment  Is  as  follows  (omitting 
charging  part):  "Flora  Truet,  alias  Truit, 
whose  name  is  to  the  grand  Jnry  otherwise 
unknown,  then  and  there  in  a  public  place 
willfully  and  intentionally  made  an  indecent 
exposure  of  her  person,  then  and  there  mak- 
ing an  uncovered  exhibition  of  her  person, 
to  wit,  her  privates,  In  the  presence  of  divers 


persons  tbm  and  there  assembled.  (2)  Flo- 
ra Truet  (alias,  etc.,  as  In  first  count)  then 
and  there  In  a  public  place,  to  wit,  a  public 
road  or  highway,  near  Hngb^  Nappler's  res- 
idence, in  said  county,  willfully  and  intention- 
ally made  an  Indecent  exposure  of  her  person 
by  then  and  there  openly  and  notoriously 
making  an  uncovered  exhibition  of  parts  of 
her  person,  to  wit,  her  legs  and  private 
parts,  In  the  presence  of  divers  persons  tbta 
and  there  assembled,  against"  etc. 

The  Judgment  was  guilty,  and  a  fine  of 
and  all  the  costs  In  tliat  behalf  expended. 

B.  L.  Whatl^,  for  appelant  B.  G.  Brldc- 
ell»  Atty.  Gen.,  and  W.  L.  Martin.  Asst  Atty. 
Om.,  for  the  State; 

PBLHAM,  X  The  Indictment  charges  an 
Indecent  exposure  of  the  person  In  a  public 
^ctt,  willfully  and  intoitlonailr  made  by 
the  dtf  endant  In  the  presenee  of  an  assembly 
of  dlveis  persoiu. 

[1]  The  otteaas  chained  la  Indictable  and 
punishable  at  common  law.  29  Oyc  p.  1316; 
1  Wood  on  Nuisances,  c.  2, 1  67. 

[2]  The  indlctmoit  contains  the  necessary 
avermeDts  to  constitute  the  etnnnuui-law  of- 
fense, and  the  defoidant's  d«nnn»8  are  not 
well  takoL  No  averment  Is  necessary  that 
the  act  was  a  nuisance,  as  the  act  complained 
of  under  the  drcnmstances  alleged  Is  per 
se  a  public  nuisance.  It  is  a  nuisance  and 
punishable  at  common  law  because  tt  is  an 
act  malum  in  se,  whoi  committed  as  alleged 
in  the  indlctmeDt.  affecting  the  public  morals. 
A  public  nuisance,  because  it  Is  violative  o< 
the  mlea  of  proprUty,  noxious  to  moral  so- 
slbilltles,  outrages  decency,  shocks,  and  ^ 
offensive  to  those  feelings  ot  chastity  that 
people  of  ordinary  respectability  entertain, 
and  has  a  tendency  to  corrupt  the  public  mor- 
als. 1  Wood  on  Nuisances,  c.  2,  U  23.  2i  57; 
Joyce's  Law  of  Nuisances,  c.  2,  1 15;  Bex  v. 
Crunden,  2  Campbell,  89. 

[31  The  offeise  la  complete  if  the  act  is  In- 
tentionally committed  at  such  time  and  place 
and  in  such  manner  as  to  offend  against  pub- 
lic decency,  and  the  Intent-  may  be  Inferred 
from  the  recklessness  of  the  act  Tan  Hout- 
en  V.  State,  40  N.  J.  Law,  16»  60  Am.  Bep. 
397. 

[4]  It  is  sufficient  at  common  law  that  the 
act  be  committed  In  a  public  place  in  the 
presence  of  more  than  one  person.  State  v. 
Rose,  32  &fo.  060;  State  v.  MtUard,  18  Yt 
574,  46  Am.  I>ec.  170;  State  v.  Boper.  18  N. 
C.  208;  Grisham  v.  State,  2  Terg.  (Tenn.) 
589;  Reglna  v.  Orchard,  20  Bug.  Law  St  Eq. 
598;  Reglna  v.  Holmes,  20  Eng.  Law  &  Eq. 
597,  600. 

[61  The  Judgment  of  conviction  and  fine 
Imposed  was  authorized.  Code  1907,  S  7022. 

There  Is  no  error  shown  by  the  record,  and 
the  case  will  be  affirmed. 

Affirmed. 
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(Conit  of  Appeelfl  of  Alabama.  Deb  10,  1811. 
BdMaiinC  Danled  Jan.  80,  1912.) 

L  Cakrikbs  (I  227*)  —  Cabbiao*  of  Livi 

Stook— iKJUBm— GoicpLAnrr. 

A  complaint  which  claimB  damages  for  in- 
jiirieB  to  a  car  load  of  cattle  "ship^  by  the 
defendant  a>  a  common  carrier  for  oire  for  the 
plaiDdff"  aoffldentl;  charges  that  the  defendant 
as  a  common  earner  nndertook  for  hii^  the 
carriase  of  the  property  for  the  plaintiff  aa  a 
person  intereated  in  the  goods  shipped. 

[Ed.  Note.— 7or  other  caaea,  see  Carriers, 
Cent  Dig.  I  958;  Dec  Dig.  |  227.*] 

2.  Gabbixbs  (S  227*)  —  Cabbiaok  or  Livk 

Stock— I  n  jubies— Compi-aimt. 

A  complaint  which  aUeces  that  the  plain- 
tiff "delivered  to  the  defendant  aa  a  common 
carrier"  a  car  load  of  cattle  "to  be  shipped 
*  *  *  for  liire"  snfflclently  charges  that  the 
defendant,  as  a  common  carrier,  assumed  the 
dDties  of  tliat  relation  to  the  plaintiff  aa  a  per- 
son interested  in  the  stock  shipped. 

[I^d.  Note.— For  other  cases,  see  Carriers, 
CenL  Dig.  i  958;  Dee.  Dig.  |  227.*] 

8.  Cabeuebs  (I  227*)— Cabbuok  or  Live 
Stock— IKJUBIES— CoMPi^i  NT. 

Under  Code  1907,  |  5382.  form  16,  which 
provides  the  form  of  complaint  on  a  bill  of  lad- 
ing of  a  common  carrier  as  follows:  "The 

plaintiff  claims  of  the  defendant   dollars 

for  the  failure  to  deliver  certain  goods,"  etc.— 
a  complaint  which  charges  "that  ue  defendant 
failed  to  deliver  cattle"  intrasted  to  it  for  car- 
riage bj  the  consignor,  "within  a  reasonable 
time  and  that  by  reason  of  such  delay  the 
plaintiff  was  damaged."  anbstantially  follows 
the  statntozy  dwrga  <u  brMch  of  dutr,  and  is 
sofficient. 

[Ed.  Notsu— For  other  caaei,  aea  Carriers, 
Cent  Dig.  I  958;  Dec  Dig.  f  227.*] 

4.  CABUU0  (S  76*)— Oabbuoi  or  Goooa— 
Actions— WHO  Mat  Sue. 

A  consignor  may  maintain  an  action  for 
damage  from  a  failure  of  a  carrier  to  deliver 
goods  within  a  reaaonable  time  though  they  are 
consigned  to  another;  the  presnmpdon  that 
the  consignee  haa  title  being  merely  prima 
facie. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  264;  Dec.  Dig.  i  76.*] 

5.  Evidence  ({  165*)— Aduisbible  Beoajtse 

OF  ADHiaSION   or  SlUILAB  BVIDBNCB  rOB 

Opponent. 

Where,  in  an  action  against  a  carrier  for 
a  failure  to  prompOy  deliver  cattle  intrusted 
for  ahlpment,  the  defendant  by  cross-interrog- 
atories to  deponents  for  the  pJaintlfif  and  by  di- 
rect Interrogatories  to  Its  own  witnesses, 
sought  proof  as  to  the  place  and  hoars  of  mak- 
ing delivery,  it  cannot  complain  of  the  admia- 
non  of  ancli  erideoee  on  behalf  of  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Evideoce, 
Cent.  Dig.  H  44^-458;  Dec  Dig.  1 166.*] 

6.  Gabbzebb  (S  211*)  —  Cabbiaoe  or  Livi 

Stock— INJUBY  to  I*iv»  Stock. 

In  an  action  for  injuries  to  cattle  delivered 
to  a  carrier  for  shipment  caused  by  an  unrea- 
sonable delay  in  delivery,  the  plaintiff  may 
abow  that  the  cattle  were  injured  by  being  de- 
prived of  food  and  water  for  a  long  time. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  926-928;  Dec  Dig.  {  211.*] 

7.  EVXDKHCE   (S  471*)— OFIHIOH  ETIDEnOB— 

Appeabance  or  Andcau. 

In  an  action  for  injuries  to  cattle  cansed 
by  delay  in  deUverr  by  the  carrier  to  whom 
tbey  were  intmated  for  sliipmMit,  a  naaatlon 


to  a  witness  whether  the  cattle  looked  to  be 
suffering  for  food  and  water  upon  their  arrival 
was  not  improper  as  c^jUng  for  an  opinion, 
as  an  ordinary  witness  could  sot  convey  a  pic- 
ture of  the  animals,  so  as  to  enable  the  jury  to 
reach  a  conclusion  as  to  their  condition  without 
conveying  the  conclusions  as  to  the  need  of 
food  and  water  which  he  toond  on  seeing  the 
animals. 

[Ed.  Note.— For  other  cases,  see  Eridence, 
Cent  Dig.  U  2149-2186;  Dec  Dig.  |  471.*] 

8.  Cabbiebs  (I  228*)  —  Cabbiage  or  Lite 
Stock— Faildbb  to  Pbohptlt  Dblxter— 
Evidence. 

In  an  action  against  a  carrier  for  failure 
to  deliver  cattle  wiUiin  a  reasonable  time,  tes- 
timony that  they  were  properly  fed  and  water- 
ed before  shipment,  and  were  then  in  good  con- 
dition, and  that  ordinarily  cattle  so  shipped 
would  be  ready  for  the  market  as  soon  as  they 
had  been  fed  and  watered  after  delivery  from 
the  car,  together  with  eridence  as  to  the  actual 
condition  of  the  cattle  upon  their  delivery  to 
the  consignees,  and  as  to  how  long  they  were 
kept  before  they  were  in  condition  to  be  put 
on  the  market,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  I  950;  Dec  Dig.  |  228.«] 

9.  Cabbiebs  ($  218*)  —  Gaebzaob  or  Live 
Stock— iNTBKaTATE  CtnocEBCE— Liiotation 

or  LlABILITT. 

Under  Act  Cong.  June  29, 1906,  c  8694, 84 
Stat  607  CG.  S.  Comp.  St  Supp.  1909,  p.  1178). 
which  prohibits  the  confining  of  animals  lu  cars 
for  more  than  28  consecutive  hours  vrithout 
unloading  them  in  a  homane  manner  into  prop- 
erly equipped  pena  for  rest,  water,  and  food, 
at  the  cost  of  the  shipper,  or  on  his  default 
by  the  carrier,  with  a  right  to  a  lieu  for  food 
furnished,  where  a  shipment  of  cattle  is  inter- 
state, the  carrier  cannot  by  any  contract  with 
the  shipper  relieve  itself  from  the  duty  of 
feeding  and  watering  the  animals  in  a  proper 
case. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  827,  928,  942;  Dec  Dig.  S  218.*j 

10.  Cabbiebs  (|  211*)  —  Cabbiaoe  or  Live 
Stock— INTEBSTATE  Comuebce— Liability. 

And  a  failure  of  the  shipper  in  an  inter- 
atate  shipment  to  perform  the  duty  imposed 
upon  it  is  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8S  926-928;  Dec.  Dig.  %  2U.*] 

11.  Caebikbs  (i  230*) -Cabbiaoe  or  Liva 
Stock— iNSTBucnoNa. 

Where,  in  an  action  against  a  carrier  for 
injuries  to  cattle  in  transit  from  a  failure  to 

Sromptly  deliver,  the  court  instructed  that  the 
efendant  was  not  liable  for  any  damages  to 
the  cattle  attributable  to  a  lack  of  proper  bed- 
ding, It  made  it  a  question  for  the  jnry  whether 
the  injury  was  attributable  In  whole  or  in  part 
to  the  lack  of  bedding,  and  cave  the  defendant 
the  full  benefit  of  a  stipulation  in  the  shipping 
contract  against  liability  on  that  ground. 

[Ed.  Note.— For  other  caaea,  aee  Oarriera, 
Cent  Dig.  1  961;  Dec  Dig.  {  23a*] 

12.  Cabbiebs  (i  230*)  —  Cabbiaoe  or  Iate 
BrocK— Injubiee  to  Stook- Evidence. 

In  an  action  for  injuries  to  a  shipment  of 
cattle  from  failure  to  deliver  within  a  reason- 
able time,  evidence  as  to  the  amount  of  dam- 
age to  the  cattle  held  sufficient  to  go  to  the  jury 
for  the  estimation  of  damages  under  a  stipula- 
tion of  the  shipping  contract  that  value  at  the 
place  and  date  of  shipment  would  govern  in 
the  event  of  damage  for  which  the  carrier 
might  be  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig,  jj  961.  962 ;  Dec.  Dig,  f  2aO.*J 


*For  other  cases  see  same  tc^lc  and  section  NUUBKt  In  Dee.  Dig.  Jb  Am.  Dig.  Key  No.  Serias  ft  S^'r  laaexos 
67  SC.— 83 


Digitized  by 


Google 


514 


07  SOUTHERN  BEPOBTEB 


(Ala. 


13.  CARBiEBa  (I  290*)— Gauuoe  op  Livk 
Stock— INJDUES  to  Stock— QunnoH  fob 

JUBT. 

Where,  in  an  action  for  damages  saatained 
from  the  failure  of  a  carrier  to  promptly  de- 
llTer  cattle  shipped,  there  vat  evidence  tending 
to  sapport  a  replicatlfni  to  tlie  defendant's  plea 
that  the  plain  tin  had  not  complied  with  a  atipu- 
latlon  in  the  contract  of  shipment  as  to  the 
giving  of  notice  of  injurieB,  the  jarj  were  en- 
titled to  determine  the  questioQ. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  962;  Dec  Dig.  |  280.*] 

14.  Afpiai.  ahd  Brbob  (I  1004*)— RBvnw— 

VEBDEOT  —  GonOLUBZTKNKSS  —  AUOtmr  OT 

Recovebt. 

The  court  on  appeal  will  not  reverse  for 
an  excesnve  verdict  where  there  was  evidence 
to  sustain  it,  which  the  defendant  did  not  im- 
peach or  rebnt.  and  the  court  below  refused  to 
grant  a  new  trial  on  that  ground. 

[Ed.  Not;.— For  other  cases,  see  Appeal  and 
^OTj^  Cent  Dig.  ||  3944-3947;  Dec  Dig.  i 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty, W.  W.  Haralson,  Judge. 

Action  by  B.  F.  Proctor  agalnat  the  Sooth- 
em  Ballwajr  Company.  From  a  judgmoit  for 
plaintUC,  defendant  appeals.  Afflrmed. 

The  complaint  as  amended  was  as  follows: 
"(A)  Plaintiff  claims  of  the  defendant  f  150.00 
damages  for  Injury  to  one  car  load  of  cattle 
shipped  by  the  defendant  as  a  common  car- 
rier for  hire  for  the  plaintiff  from  Scotts- 
boro,  Ala.,  to  Atlanta,  In  the  state  of  Georgia, 
on  or  about  the  8th  day  of  July,  1907.  Plain- 
tiff avers  that  the  defendant  failed  to  deliv- 
er such  car  load  of  cattle  to  the  consignee 
wittiin  a  reasonable  time,  and  by  reason  of 
such  delay  said  cattle  were  Injured,  to  the 
plaintitT's  damage  as  aforesaid.  (B)  Plaintiff 
claims  of  the  defendant  the  further  sum  of 
¥160.00  as  damages  for  this:  On  or  about 
the  8th  day  of  July,  1007.  the  plalntUT  deUv- 
ered  to  the  defendant  as  a  common  carrier 
one  car  load  of  cattle  to  be  8blpi>ed  within 
a  reasonable  time  for  hire  to  Atlanta,  In 
the  state  of  Georgia,  and  delivered  to  Sblp- 
pey  Broa.  &  White,  stock  commission  mer- 
chants, and  the  defendant  foiled  to  deliver 
said  cattle  to  said  Shlppey  Bros.  A  White 
within  a  reasonable  time,  and  by  reason  of 
such  failure  aald  cattle  aattenA  from  rough 
handling  and  for  want  of  food  and  water, 
and  were  Injured,  to  plalntlfrs  damage  as 
aforesaid."  Demurrers  raised  the  qnesUons 
discussed  In  the  oidnicnt 

The  eleraith  Intwrogatory  was  as  follows: 
"What  did  yoa  do  with  the  cattle?  Did  you 
put  t2iem  on  the  market;  and,  if  so,  when? 
Were  th^  In  condition  to  be  put  on  the  mar- 
bet,  and.  If  not,  how  long  did  you  keep  them 
before  they  were  in  such  condition?"  The 
nxmwer  Is:  "We  sold  said  cattle  after  keep- 
ing them  and  wat^ng  them  and  feeding 
them  two  or  three  days.  They  were  not  in 
any  condition  to  sell  on  arrival;  one  party 
refusing  to  boy  them  at  any  price  when  of* 
fered  for  salsw"  Interrogatory  12  Is  as  fol- 
lows: "What  was  the  extent  or  value  of  the 


injury  to  said  cattle,  or  what  was  the  dif- 
ference between  the  value  of  said  cattle  in 
the  condition  they  were  when  rec^ved  by  you 
and  the  ordinary  condition  of  such  cattle 
8hipi>ed  the  distance  from  Scottsboro,  Ala.,  to 
Atlanta,  6a.,  properly  bandied  and  cared  for 
on  the  road?"  The  answer  was:  "When  we 
first  received  the  cattle,  they  looked  to  be  al- 
most valueless;  but,  after  feeding  and  water- 
ing them  for  two  days,  I  decided  that  from 
one-half  to  three-quarters  of  a  cent  per  pound 
would  cover  the  damages.  Under  ordinary- 
circumstances,  cattle  shipped  from  Scotts- 
boro, Ala.,  to  Atlanta,  Oa.,  properly  handled 
and  cared  for  while  on  the  road,  would  be 
ready  for  market  on  arrival." 

The  following  ctiarges  were  refused  to  the 
defendant:  (2)  "If  the  damage  to  cattle  arose 
from  want  of  feed  and  water  during  the 
shipment,  the  defendant  is  not  liable  there- 
for, If  It  is  shown  that  the  shipper  did  not 
feed  and  water  them,  or  request  the  company 
to  do  so."  (3)  "If  the  Jury  believe  from  the 
evidence  that  the  damage  complained  of  arose 
from  a  want  of  food  and  water  by  the  cattle 
after  they  were  left  on  the  side  brack  In  At- 
lanta, the  defendant  Is  not  liable  therefor." 
(8)  "If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  Allied  to  give  written  notice 
of  the.  claim  for  damages  to  any  agent  of 
the  defendant  before  said  cattle  were  remov- 
ed from  the  place  of  delivery,  and  before  s&ld 
cattle  were  mingled  with  other  live  stoefa, 
they  must  find  for  the  defendant"  (9)  "If 
the  Jury  believe  from  the  evidence  that  the 
failure  of  the  plalntUC  or  his  agent  to  ac- 
company the  cattle  proximately  contributed, 
on  account  of  the  want  of  attention,  to  the 
injury  to  the  cattle,  in  that  ev^t  the  de- 
fendant is  not  liable,  even  though  the  Jury 
believe  from  the  evidence  that  the  cattle 
were  injured."  (10)  "Under  the  evidence 
In  this  case,  the  fact,  if  It  be  a  fiict,  that  the 
arrival  of  the  cattle  was  unduly  delayed*  and 
that'  the  cattle  suffered  Injury  from  a  fiiU- 
ure  to  feed  and  water  them  during  the  de- 
lay, will  not  entitle  the  plaintiff  to  recover 
for  any  damage  growing  out  of  nch  failure 
to  feed  and  wator  the  cattle.*' 

Lawrence  E.  Brown,  fw  aivellant.  John 
B.  Tally,  for  appellee. 

WALKEB,  P.  J.  [1,21  It  fairly  appears 
from  the  averments  at  count  A  of  the  ana- 
plaint  as  amended  that  the  shipment  of  cat- 
tle mentioned  was  for  the  plalntftt,  that  the 
defendant  as  a  common  carrier  onderfeodE 
for  hire  the  carriage  of  the  property  for  the 
plaintiff.  In  count  B  the  conslgnon  were  de- 
scribed as  stock  commission  merchants.  We 
are  of  opinion  that  each  of  those  counts  suf- 
ficiently shows  that  the  defwdant  as  a  com- 
mon carrier  aasnmed  the  duties  of  that  re- 
lation to  the  plaintiff  as  a  penon  Intwested 
In  the  goods  shipped. 

[t]  The  averments  of  each  itf  tboM  counts 
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as  to  the  defendant's  breach  of  Its  duty  as 
carrier  anbstantlally  followed  In  thla  respect 
the  form  of  complaint  prescribed  by  the  Code 
for  an  action  against  a  carrier  for  failure  to 
deliver  property  shipped  within  a  reasonable 
time.  Code  1907.  }  5382,  form  16. 

[4]  The  consignor  may  maintain  such  a 
claim,  tliongh  the  goods  were  consigned  to 
another,  as  the  presumption  that  the  con- 
signee haa  title  to  the  goods  shipped  Is  mere- 
ly prima  &cie.  and  may  be  overcome  by 
proof.  The  ooort  was  not  in  error  in  oTer- 
mllng  the  demurrer  to  the  complaint  as 
amended.  LonlsvlUe  ft  Nashville  B.  Co.  v. 
Allgood,  118  Ala.  les,  20  SontlL  986. 

[1]  The  appellant  is  in  no  position  to  com- 
plain of  the  admtealon  of  evidence  as  to  the 
place  and  hours  of  making  deliveries  at  cat- 
tle shipped  to  the  consignees.  By  cross-ln- 
terrogatorles  propounded  to  iritnessoB  fbr  the 
plaintiff  whose  testimony  was  taken  by  depo- 
sition and  1^  direct  interrogatories  propound- 
ed to  Its  own  witnesses  It  sought  proof  on 
the  same  subject  And  it  may  be  added  that 
the  proof  elldted  1^  the  question  objected  to 
was  not  at  variance  wltii  the  state  of  facts 
sought  to  be  established  by  the  defendant 
Itself. 

[I,  7]  It  Is  a  matter  of  common  knowledge 
that  the  effects  of  depriving  animals  of  food 
and  water  for  an  unwonted  time  are  mani- 
fested in  their  appearance.  It  was  compe- 
tent for  the  plaintiff  to  show  that  his  cattle 
were  injured  In  this  way  in  consequence  of  an 
unreasonable  delay  in  their  arrival  at  the 
place  of  destination.  Of  necessity  the  prin- 
cipal available  proof  In  this  connection  was 
evidence  as  to  the  appearance  and  condition 
of  the  cattle.  The  plaintiff  sought  to  elicit 
proof  on  this  subject  by  the  question  pro- 
pounded to  several  of  his  wltnessee:  "State 
whether  or  not  from  your  observation  and 
experience  in  your  Jnd^ent  said  cattle  were 
snffertng  for  food  and  water."  This  question 
was  objected  to  because  it  called  for  the 
opinion  or  conduslon  of  the  witness.  Under 
a  recognized  modification  of  the  general  rule 
against  admitting  in  evidence  the  opinions 
of  ordinary  witnesses,  their  conclusions  as 
to  the  appearance  of  persons,  animals,  or 
things  may  be  proved  as  being  in  their  na- 
ture not  mere  opinions,  but  descriptive  of 
facto.  The  law  recognizes  that  ordinary  wit- 
nesses as  to  such  matters  are  not  to  be  ex- 
pected to  be  endowed  with  such  powers  of 
graphic  description  as  to  be  able  so  to  por- 
tray to  the  Jury  the  subject  of  toqulry  as  to 
enable  them  to  reach  a  conclusion  as  to  Its 
condition  without  the  aid  of  the  impression 
made  upon  or  the  conclusion  reached  by  the 
witness  who  saw  it.  The  ground  upon  which 
conclusions  or  opinions  in  reference  to  such 
matters  are  admitted  Is  that  from  the  very 
nature  of  the  subject  In  issue  It  cannot  be 
stated  or  described  In  such  language  as  to 
enable  persons  not  eyewitnesses  to  form  an 
accurate  Judgment  In  regard  to  It.  Jones  on 
Evid^ce,  I  860:  Smith  v.  Stete,  137  Ala.  22, 
34  SoDth.  S86;  Birmingham  By.,  U  ft  P.  Co. 


V.  Franscomb,  124  Ala.  621,  27  South.  608; 
South  &  North  Ala.  B.  Co.  v.  McLendon.  63 
Ala.  266.  If  at  the  time  In  question  the 
plaintifTs  cattle  were  in  fact  suffering  for 
the  lack  of  food  and  water,  and  an  eyewit- 
ness had  been  asked,  not  for  his  Judgment  or 
conclusion  on  the  subject,  but  for  a  descrip- 
tion of  their  condition  so  as  to  enable  the 
jurors  to  draw  their  own  Inferoices  as  to 
the  fact  and  Its  cause,  the  probability  is 
that,  because  of  the  inability  of  the  witness 
to  separato  the  indications  upon  which  his 
conclusions  were  based  from  the  conclusions 
themselves,  he  would  not  have  confined  him- 
self to  an  enumeration  of  appearances,  but 
would  have  attempted  to  convey  to  the  jury 
the  impression  made  upon  himself  by  some 
such  statement  as  that  the  cattle  were  In 
need  of  food  and  water,  or  that  they  ap- 
peared to  be  In  a  fiimlshlng  and  starred 
condition.  Tlie  question  objected'  to  was  not 
calculated  to  elldt,  and  did  not  In  fact  elidt, 
what  the  law  regards  as  inadmissible  opinltm 
evidence. 

[I]  Part  of  the  deventh  Interrogatory  to 
the  plaintiff's  witnesses  was  an  Inquiry  as  to 
the  condition  of  the  catUe  when  tfaoy  were 
delivered  to  the  craslgnees,  and  as  to  how 
long  they  were  kept  before  th^  were  In  oon- 
dltlon  to  be  put  on  the  market  It  was  prop- 
er to  admit  evidence  on  these  potots  In  con- 
nection with  othiw  evidence  tending  to  diow 
that  the  cattle  had  been  properly  teH  and 
watered  just  before  th^  were  sh^iped,  that 
they  were  then  In  good  condition,  and  that 
ordinarily  cattle  transported  by  nUU  the  dis- 
tance ttotti  Scottsbwo,  Ala.,  to  Atlante,  Ga., 
would  be  ready  for  the  market  as  soon  as 
they  had  been  fed  and  watered  after  th^ 
had  been  delivered  from  the  car.  The  do* 
fendant's  objection  was  to  the  question  as 
a  whole.  The  quesUon  as  a  whole  was  not 
subject  to  objection  on  either  of  the  grounds 
stated.  On  similar  considerations  la  must 
be  held  that  the  court  was  not  In  ^ror  in 
overmllng  the  defendant's  objections  to  the 
twelfth  Interrogatory  propounded  to  the 
plaintUTs  witnesses  and  to  the  answers  to 
that  interrogatory.  It  Is  uiough  to  say  that 
the  entire  question  and  answers  were  not 
subject  to  objection  on  eitim  of  the  grounds 
stated. 

[1, 10]  The  plaintiff  claimed  that  in  conse- 
quence of  undue  delay  In  their  transporta- 
tion his  cattle  arrived  at  their  destination 
In  a  damaged  condition,  resulting  from  rough 
handling  and  the  prolonged  deprivation  of 
food  and  water.  The  defendant  contended 
that  it  was  not  liable  for  any  damage  to  the 
cattle  which  was  attributable  to  lack  of  food 
and  water  while  the  shipment  was  d^yed, 
and  It  assigns  as  error  the  refusal  of  sev- 
eral written  charges  which  steted  Its  posi- 
tion in  reference  to  this  feature  of  the  case. 
This  contention  is  based  upon  the  stipulation 
in  the  bill  of  lading  or  shipping  contract  in 
reference  to  the  shipper's  feeding  and  at- 
toiding  the  cattle  at  bis  own  expense  and 
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risk  while  on  tbe  car  or  at  feeding  or  trans- 
fer points,  etc.  The  dalm  Is  that  the  ^fect 
of  that  sttpulation  was  to  release  Uie  defend- 
ant from  any  duty  to  feed  or  water  the  cat- 
tle dnrlng  tbe  Journey-  Such  effect  could 
not  be  accorded  to  that  stipulation  under  the 
facts  in  thl£  case  without  a  disregard  of  tbe 
peremptory  requirements  of  the  federal  stat- 
ute regulating  tbe  transportation  of  cattle, 
sheep,  swine,  and  other  animals.  Fed.  Stat 
An.  Supplement  1909,  p.  44  (Act  Cong.  Jnne 
29,  1906.  c.  3594,  34  Stat  607  [U.  8.  Comp. 
St  Supp.  1909,  p.  11781).  That  statute  pro- 
hibits, with  exceptions  not  applicable  to  the 
facts  of  this  case,  the  confining  of  such  an- 
imals in  cars  for  a  period  longer  than  28 
consecutive  hours  without  unloading  them  in 
a  humane  manner  into  properly  equipped 
pens  for  rest  water,  and  feeding  for  a  peri- 
od of  S  consecutive  hours;  and  provides 
that  the  animals  so  unloaded  shall  be  prop- 
erly fed  and  watered  during  such  reet  either 
by  the  owner  or  person  having  the  custody 
thereof,  or,  in  case  of  bis  default  in  so  do- 
ing, then  by  the  carrier,  at  the  reasonable 
expense  of  tbe  owner  or  person  In  custody 
thereof,  and  that  the  carrier  "shall  in  sacii 
case  have  a  lien  upon  such  animals  for  food, 
care  and  custody  furnished,  collectible  at 
their  destination  In  the  same  manner  as  the 
transportation  diaig^  are  collected,  and 
shall  not  be  liable  for  any  detention  of  such 
animals,  when  such  detention  Is  of  a  reason- 
able duration,  to  enable  compliance  with  sec- 
tion 1  of  this  act;  but  nothing  in  this  sec- 
tion shall  be  construed  to  prevent  the  owner 
or  shipper  of  animals  from  famishing  food 
therefor,  'if  he  bo  desires."  The  shipment 
in  this  case  was  an  interstate  one,  and  was 
within  the  influence  of  that  statute.  There 
was  evidence  to  support  an  Inference  that, 
when  tbe  cattle  arrived  at  ttaete  destination, 
they  had  been  fc^  confined  In  the  car,  with- 
out food  or  water,  for  more  than  28  consec- 
utive hours.  Under  the  statute,  the  carrier 
cannot,  by  any  contract  with  the  shipper,  re- 
lieve Itself  of  the  prescribed  du^  of  feed- 
ing and  watering  the  animals.  If  their  owner 
or  custodian  falls  to  do  so.  It  cannot  by 
conlxact  with  the  shipper  exempt  Itself  from 
liability  for  its  own  negligence ;  and  its  fail- 
ure to  perform  the  duty  Imposed  upon  It  by 
tbe  statute  Is  ne^lgence  per  ee.  The  stipula- 
tion In  the  bill  of  lading  cannot  be  givea  the 
effect  of  relieving  the  carrier  of  the  duty  im- 
posed upon  It  by  the  statute.  Grey's  Ex'r  v. 
Mobile  Trade  Co.,  t»  Ala.  387,  28  Am.  Rep. 
729;  Nashville,  G.  &  St  L.  By.  Co.  v.  Haggle 
Broft,  86  Ga.  210,  12  S.  E.  363,  22  Am.  St 
Rep.  463;  Chesapeake  &  Ohio  R.  Co.  v.  Amer- 
ican Exchange  Bank,  92  Va.  495,  23  S.  B. 


965.  44  K  R.  A.  449;  B«ynolds  t.  Qreat 
Nortbon  By.  Co.,  40  Wash.  168,  82  Pac.  161, 
111  Am.  St  Bep.  688.  Badi  of  tbe  charges 
on  this  subject  which  Uie  court  refused  In- 
volved the  nnwamnted  assumption  that 
there  was  no  evidence  tending  to  show  that 
the  defmdant  was  under  a  duty  to  feed  and 
water  the  cattle.  The  court  ms  not  In  er- 
ror In  rising  to  '  give  tftlier  of  those 
charges. 

[1 1  ]  The  court  having,  at  tbe  request  of  the 
defoidant,  Imtmcted  tite  Jury  that  the  de- 
fendant could  not  be  held  liable  for  any 
damages  to  the  cattle  which  was  attributable 
to  a  lack  of  proper  bedding  In  the  car,  the 
appellant  cannot  sustain  a  dalm  that  it  did 
not,  in  the  trial,  have  the  full  benefit  of  the 
stU»ulatlon  on  that  subject  in  the  shipping 
contract  Under  the  evidence,  it  was  a  qne^ 
tion  for  the  Jury  whether  the  injury  to  the 
cattle  waa  attributable.  In  whole  or  In  part 
to  the  lack  of  bedding  In  the  car  <»  to  the 
negligence  of  the  defendant  of  which  the 
plaintiff  complained. 

[12, 13]  In  like  manner  the  defendant  had 
the  bene&t,  under  charges  given,  of  the  stip- 
ulations in  the  shipping  contract  In  refer* 
^ce  to  the  value  at  the  place  and  date  of 
shipment  goTeruing  In  the  evait  <^  damage 
occurring  for  which  the  carrier  might  be  li- 
able, and  In  reference  to  giving  notice  to  the 
carrier  of  a  claim  to  damages  for  losa  or  in- 
Jury  to  the  cattle.  Besides,  there  was  evi- 
dence tending  to  support  the  averments  of 
the  plalntlfrs  replication  to  tbe  d^endant's 
plea  setting  up  a  breach  of  the  last-men- 
tioned stipulation,  on  which  the  defendant 
took  Issue.  The  evidence  as  to  the  damaged 
condition  of  the  cattle  when  they  were  deliv- 
ered at  Atlanta  and  as  to  the  extent  of  their 
d^redation  In  value  in  consequence  of  the 
injuries  they  had  sustained  afforded  some 
basis  for  estimating  tbe  loss  so  caused  in 
their  value  at  tbe  place  and  date  of  ship- 
ment Under  the  proceedings  and  evidence 
in  the  case,  tbe  presence  in  the  shipping  con- 
tract of  the  stipulations  mentioned  did  not 
have  the  effect  of  entitling  the  defendant  to 
the  general  afflrraatlve  charge'  in  its  favor. 

[14]  It  Is  Instated  that  tbe  motion  for  a 
new  trial  should  have  been  granted  on  tbe 
ground  that  the  verdict  was  excessive  In 
amount.  In  ttiat  respect  the  verdict  was  sus- 
tained by  testimony  which  the  defoidant  did 
not  impeach  or  rebut  Under  the  familiar 
rules  governing  the  review  on  appeal  of  tbe 
action  of  a  trial  court  on  a  motion  for  a 
new  trial,  this  court  would  not  be  Justified 
In  disturbing,  on  any  of  the  grounds  urged 
by  counsel,  the  ruling  made  on  such  motion 
la  this  case. 

Affirmed. 
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CORN  PRODUCTS  REFINING  CO.  T. 
DRETFUS  BROS. 
(Court  of  Appeala  of  Alabama.   Jan.  U,  1912.) 

1.  Appeal  and  ESebor  (|  487*>— Bicoid— Ni- 

CE88ITT  rOK  NONSUIT. 

The  neceasitr  for  a  nonsuit  antborfsed  by 
Code  1907,  {  3017,  mast  appear  from  record, 
in  order  to  support  ^n  appeal  to  secure  a  re- 
Tiew  of  the  order  rendering  necessary  the  non- 
suit. 

[13d.  Note.~For  o^er  cases,  sea  Appeal  and 
Error,  Dec.  Dig.  |  497.«] 

2.  AfPSAZ.  AVD   KbBOR    (8  105*)— DEOIBIOlfS 

Reviewable— Appbal  rKOM  NoNStJir. 
Code  1007.  8  3017,  provides  that.  If  any 
ruling  or  deciuon  od  the  pleadings,  evldeQce, 
or  clu»es  to  the  jvary  renders  it  ueeeBsary  for 
plaintiff  to  suffer  a  nonsuit,  be  may  have  such 
adverse  ruling  reviewed  on  appeal.  Held,  that 
a  ruling  of  the  court,  requiring  plaintllf,  by 
January  1st,  to  which  date  the  case  was  con- 
tinued, to  me  ita  answers  to  interrogatories 
propounded  tv  defendant  as  a  result  ox  which 
plautiff  took  a  nonsuit,  was  not  one  relating 
to  the  pleadings,  evidence,  or  iostructionR, 
within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  100.*] 

8.  Appeal  and  Bbbob  (|  105*)  —  Decisions 

ApPKAI.ABIA-'YOI.UinrABT  NONSCTIT. 

In  absence  of  statute,  an  appeal  does  not 
lie  from  a  volnntary  or  involuntary  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  717-723;  Dec.  Dig.  i 
105.*] 

4.  Appeax.  ahd  Ebbok  (I  866*)— Review— 
Jtidombkt  or  NONStrix— Volitntabt  Non- 

BUIT. 

Under  Code  1907,  8  3017,  providing  that. 
If  from  any  ruling  or  dedsion  on  the  pleadings, 
evidence,  or  charges  to  the  jury  it  becomes 
necessary  for  plaintiff  to  suffer  a  nonsuit,  he 
may  have  the  adverse  mling  requiring  such 
nonsuit  reviewed  on  appeal,  only  the  mlinga 
compelling  encb  nonsuit  will  be  reviewed  on 
an  ap|>eal  under  the  statute. 

{Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  806.*] 

5.  Tbiai.  (1 16D*)-^UDoifEin;  op  Nonscit. 

Where  a  Judgment  of  nonsuit  waa  taken 
in  open  court  on  plaintiff's  motion  in  term 
time,  and  allowed  by  the  court,  it  was  a  valid 
judgment  as  against  him,  whether  rendered  on 
the  day  the  case  waa  set  for  trial  or  noL 
[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 

Dig.  s  len-*} 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge. 

Action  by  the  Com  Products  Refining  Com^ 
pany  against  Dl^yfus  Bros.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.  Appeal 
dismissed. 

Ball  &  Samford.  for  appellant.  Steiner, 
Cmm  &  Weil  and  Coleman,  Dent  &  Weil,  for 
appellee. 

DE  ORAFFBNIUED,  J.  The  appellee,  wi- 
der tbe  provisions  of  section  4049  of  the 
Oode,  filed  Interrogatories  to  the  appellant 
Tlie  appellant  filed  In  the  cause  what  if 
claimed  was  a  proper  answer  to  the  inter- 


rogatories; but  It  did  not  answer  all  of  the 
questions  contained  in  the  interrogatories. 
It  gave  as  Its  reasons  for  falling  to  answer 
all  of  the  questions  that  some  of  the  ques- 
tions it  was  unable  to  answer,  and  that  the 
other  questions  not  answered  called  for  mat- 
ters not  pertinent  to  the  Issues  in  the  cause. 

Section  4055  of  the  Code  provides  that  If 
the  answers  to  such  interrogatories  are  not 
filed  within  SO  days  after  service  of  a  copy 
of  the  interrogatories,  or  when  tbe  answers 
are  not  full,  or  are  evasive,  the  court  may 
either  attach  tbe  party  and  cause  him  to  an- 
swer folly  in  op&i  court,  or  tax  him  with 
snch  costs  as  the  court  may  deem  Just,  and 
continue  the  cause  until  full  answers  are 
made,  or  direct  a  nonsuit  or  Judgment  by 
default,  or  render  such  judgment  or  decree 
as  would  be  appropriate  If  such  defaulting 
party  ottered  no  evidence.  The  appellee  filed 
in  the  cause,  on  the  9th  day  of  January, 
1911,  a  motion  to  direct  a  nonsuit  of  the 
plaintiff  in  said  cause,  or  that  tbe  plaintiff 
te  attached  and  required  to  answer  fully  In 
open  court  or  be  taxed  with  so  much  costs  as 
might  appear  to  be  Just  and  the  cause  con- 
tinued until  it  made  full  answers  to  said  in- 
terrogatories. This  motion  was  heard  by  the 
court  on  December  14,  1911,  and  the  counsel 
for  the  ai^llant  stated  to  the  court  that  it 
the  appellant  would  answer  the  interroga- 
tories at  all  it  could  answer  them  before 
January  1,  1912.  Thereupon  the  court  made 
an  order  requiring  the  appellant  "to  file  its 
answers  to  the  said  interrogatories  on  or  be- 
fore January  1,  1912."  The  bill  of  excep- 
tions then  recites  that  "thereupon,  immedi- 
ately upon  said  Judgment  being  rendered,  the 
plaintiff  stated  to  the  court  that,  on  account 
of  said  adverse  ruling  and  judgment  requir- 
ing It  to  answer  said  interrogatories  on  or 
before  January  1,  1912,  it  had  become  nec- 
essary for  it  to  suffer  a  nonsuit,  and  that  It 
would  accordingly  take  a  nonsuit  and  there- 
upon it  took  a  nonsuit,  with  leave  to  pre- 
sent and  tiave  allowed  and  signed  a  bill  of 
exceptions  to  reverse  said  ruling  and  judg- 
ment for  the  decision  of  the  Supreme  Oonrt, 
and  said  nonsuit  was  accordingly  entered 
by  the  court  In  said  cause." 

[1,  2]  1.  The  only  source  of  right  to  appeal 
from  a  Judgment  of  nonsuit  voluntarily  tak- 
en. Is  found  in  the  Code  of  1907,  8  3017, 
which  iwovldes  that  If,  from  any  ruling  or 
decision  of  the  court  on  tbe  trial  of  a  cause, 
either  upon  pleadings,  admission,  or  rejec- 
tion of  evidence,  or  upon  charge*  to  the  jury, 
it  may  become  nece»ary  for  the  plaintifl  to 
suffer  a  nonsuit,  tbe  plaintiff  may  take  ancta 
nonsuit  and,  in  tbe  manner  provided  by  tbe 
statute,  bave  tbe  partlcalar  adverse  ruling 
which  created  tbe  necessity  for  tbe  nonsuit 
reviewed  an  appellate  tribonal.  The  de- 
fined necessity  for  such  nonsuit  must  be 
shown  by  the  record,  in  order  tbat  the  right 
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to  appeal  may  ai^war.  Long  t.  HoUey  et 
aL,  167  AU.  614,  47  Sontb.  665. 

In  the  case  of  ScIieidesKer  t.  Terrlllt  39 
Sooth.  172.  the  Supreme  Court  held  that  the 
austainlng  of  a  motion  made  by  the  defend- 
ant, after  the  plalntlfl  has  annomiced  readi- 
neaa  for  trial,  to  snppreas  d^KMiitlonB  taken 
by  the  plaintiff  la  a  "decision  of  the  court 
on  the  trial,**  within  the  meanins  of  section 
8017  of  the  Code;  and  that  the  plaintiff  in 
an<Hi  a  case  may,  oa  account  of  the  soppres* 
sion  of  depositlona,  take  a  nonsuit  with  bill 
of  exceptions  and  appeal  from  snch  mltng. 
In  that  caa^  tliere  was  a  mUng  of  tbe  court 
on  the  admUHoH  or  refeeUon  of  evidence,  In 
that  tbe  court  snpprened  certain  d^itost- 
tlons  which  the  plaintiff  had  taken  aa  a  part 
of  his  tartlnumy,  and  which  he  bad  a  right 
to  nse,  unless  suppressed,  aa  a  part  of  bis 
evldmice  In  the  cause. 

In  the  presoit  caa^  the  court  simply  con- 
tinued the  case  to  January  1,  1912,  with  an 
order  that  the  plaintiff,  by  that  time,  file  lt& 
answers  to  the  Interrogatories  propounded 
to  it  by  the  defendant,  which  answers,  If 
filed,  conld,  at  the  election  of  the  defendant, 
and  at  his  election  only,  become  evidence  on 
the  trial  to  be  had  on  January  1,  1912.  In 
other  words,  the  plaintiff  In  this  case  took 
Its  nonsuit  becanse,  as  stated  by  It.  "on  ac- 
count of  said  adverse  ruling  and  Judgment 
requiring  It  to  answer  said  Interrogatories 
on  or  before  January  1,  1912,  it  had  become 
necessary  for  It  to  suffer  a  nonsuit"  The 
nonsuit  was  not  taken  because  of  any  ruling 
upon  the  pleadinfft,  or  because  of  any  rul- 
ing upon  the  admission  or  rejection  of  evi- 
dence, or  upon  charges  to  the  Jury,  which 
are  the  only  grounds  named  by  the  only  stat- 
ute authorizing  an  appeal  In  any  case  from 
a  judgment  taken  upon  a  voluntary  nonsuit, 
but  upon  an  oittrely  different  ground,  and  a 
ground  not  named  In  the  statute,  viz.,  be- 
cause of  the  court's  order  requiring  the 
plaintiff  to  answer  certain  Interrogatories  by 
a  day  named. 

[3]  "In  the  absence  of  a  statutory  provi- 
sion authorizing  it,  a  writ  of  error  or  appeal 
would  not  He  from  a  voluntary  nonsuit,  or  a 
nonsuit  taken  by  tbe  plaintiff  in  consequence 
of  the  rulings  of  the  court."  Rogers  v.  Jones, 

51  Ala.  354:  Engle  t.  Patterson,  167.  Ala.  117, 

52  South.  397. 

[4]  When  an  appeal  is  taken  from  a  Judg- 
ment entered  upon  a  voluntary  nonsuit,  un- 
der the  provlBlons  of  the  above-mentioned 
section  3017  of  the  Code,  the  appellant  is 
confined,  on  his  appeal,  to  the  ruling  super- 
inducing the  nonsuit,  and  to  that  ruling  only. 
Engle  T.  Patterson,  167  Ala.  117.  62  South. 
397. 

As  the  particular  ruling  of  the  trial  court 
which  caused  the  plaintiff  to  take  a  nonsuit 
In  this  case  was  not  a  ruling  which  our  stat- 
ute bas  fixed  as  one  from  which  a  plaintiff 


taking  a  nonsnlt  can  a^ieal,  tbe  nsnlt  fol- 
lows, necessarily,  tliat  when  the  plaintiff 
took  Its  nonsuit,  as  it  was  imt  protected 
the  atatate;  it  ceased  to  hare  a  cue  in  court. 
Engle  T.  Fattersmi,  167  Ala.  117,  63  Sooth. 
397. 

[I]  2.  The  nonsuit  wai  taken  In  open  court, 
upon  motion  of  the  plalntlfl.  In  teem  time, 
allowed  by  the  cour^  and  this  being  true  the 
Judgment  of  nonsuit  was  certainly,  as  against 
the  plaintiff,  a  valid  Judgment,  whether  ren- 
dered upon  a  day  what  the  case  was  set 
down  tot  trial  or  not 

8.  As  tlie  appellant  has  no  case  in  court, 
we  are  without  authority  to  review  any  of 
tlie  questions  which  it  has  attempted  to  pre- 
sent to  us.  No  greater  calamity  could  befall 
a  state  than  that  which  would  result  If  its 
courts  should  in  any  way  knowingly  under- 
take to  exercise  authority  over  matters  con- 
cerning which  they  are  wanting  in  Jorlsdlc- 
tlon. 

It  follows  from  what  we  have  abora  said 
that  this  appeal  must  be  diamieaeJ. 
Dismissed. 


Ex  parte  SIMPSON. 
(Court  of  Appeals  of  Alabama.   Jan.  18,  1912.) 

1.  Cbiuii<ial  Law  {§  207*)— CoioEmaaTT— 
Jurisdiction. 

That  the  grand  jury,  after  issue  of  a  war- 
rant for  petitioner's  arrest  by  the  county 
judge,  acting  as  committing  magistrate,  bat 
before  a  pretiminaTy  trial  pnrsaant  to  Code 
1907,  H  7593-7615,  faUed  to  fiod  an  indict- 
ment, out  re(^ae8tea  that  accased  be  held  for 
further  investigation,  would  not  oust  the  coun- 
ty judge's  joTiadletion,  as  commlttinK  magis- 
trate, and  give  tbe  city  court  of  Gadsden,  hav- 
ing the  powers  of  the  circuit  court,  juriadiction 
to  make  an  order  requiring  petitioner  to  be 
held  for  Indictment  by  tbe  next  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  207.*] 

2.  Cbiuinal  Law   (i  578*)— Hou>xita  foe 
SUBBE^jnxnT  Grand  Jubt. 

A  trial  coort,  to  which  accused  la  properly 
bound  over  by  a  committing  magistrate  may. 
for  good  cause,  continue  the  case  for  nirtiier 
investigation  by  another  grand  jary. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  1  1306;  Dec  Dig.  {  678.*] 

8.  Criminal  Law  (i  240*)— Holdihg  Aoous- 

.  BD— OBDEB— COLUITBSAI.  ATTACK. 

Where  the  trial  court  had  no  jnriadiction 
to  make  an  order  holding  petitioner  for  in- 
vestigation by  another  grand  jury,  because  the 
committing  magistrate  had  not  thui  given  him 
a  preliminary  trial,  It  was  void,  and  could  be 
attacked  In  any  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  240.*] 

4.  CanniTAL  Law  ({  207*)— ComnnaERT— 
PBBLnaNABT  Tbial— JuBiBoicnoiv. 

That  a  dty  court  made  an  order  holding 
petitioner  for  further  investigation  by  the 
grand  jury,  which  waa  void,  becanse  the  com- 
mitting magistrate  had  not  then  held  a  pre- 
liminary trial,  would  not  deprive  the  commit- 
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tin^  matlstrate  of  Jnrisdlction  to  hold  the  pre- 
Iimioai7  trial 

[Ed.  Note.— For  other  cum,  ne  Grimhial 
I-aw,  Dec  Dig.  |  207.*1 

5.  Habkas  Cobptjs  ({21*)— PuKTOm  ofWsit 

— DiaCBABGB    BbTOBE  PUCLUflNABT  TbIAI» 

When  affidavit  ii  made  before  a  commit- 
tins  magistrate,  charging  accused  with  an  of- 
fense as  to  which  such  magistrate  onb  has 
jurisdiction  to  hold  a  preliminary  trial,  he  re- 
mains within  the  magiBtrate'i  jurisdiction  un- 
til after  preliminary  trial,  bo  that  habeas  cor- 
pus will  not  He  to  discbane  him  before  such 
trial,  tboogh  mandamoa  wul  lie  to  eompd  the 
magistrate  to  grsDt  a  prdlndnsry  trial)  if  he 
refoses  to  do  so. 

[Ed.  Note.— For  other  caaea,  aee  Atbeaa  CJor- 
pua.  Dec  Dig.  |  21.*] 

6.  Habeas  Gobpus  (S21*)— PnsposxorWBiT 
— Lboalitt  of  Couuimnr. 

After  preliminary  trial  and  before  In^t- 
mcnt,  tiie  legality  of  accused's  commitment 
may  be  inquired  into  npou  habeas  corpus  and 
accused  discharged,  if  there  appears  no  ifroba- 
ble  cause  for  believing  him  guilty. 

lEA.  Note.— For  other  cases,  see  Habeas 
Corpus.  Cent.  Dig.  1 19;  Dec  Dig.  {  21.*] 

7.  Cbihxkal  Law  (H  289,  240*)— Couuit- 

HERT. 

If  the  eTidence  at  the  preliminai^  trial 
doea  not  show  probable  cause  for  believing  ac- 
cused guilty  of  the  offense  charged,  he  is  en- 
titled to  be  discharged;  but,  if  it  does  show 
probable  cause  for  believing  him  guilty,  he 
should  be  held  to  answer  an  indictment 

[Ed.  Note.— For  other  cases,  aee  Grimlnal 
Law,  Dec  Dig.  G$  239,  240.*J 

Appeal  from  Circuit  Court,  Stowah  Coun- 
ty ;  J.  IE.  Blackwood,  Judge. 

Application  by  Jesse  Simpson  for  writ  of 
habeas  corpus.  From  a  judgment  quashing 
tbe  proceedings,  relator  appeals.  Affirmed. 

Boykin  A  Bailey,  for  appellant.  Q.  C. 
Brlcdidl,  Atty.  Geo.,  and  W.  L.  Martin,  Aaat 
Atty.  Gen.,  toe  the  State. 

DB  ORAFFBNRIED,  J.  Jesse  Simpson 
was  arrested  by  the  sherlft  of  Btowah  coun- 
ty, without  a  warrant,  on  the  SOtb  day  of 
NoTember,  1911.  After  tbe  arrest,  the  sher- 
ur  wait  b^on  the  Jud^  of  the  county  court 
and  made  an  affldavlt,  clur|;log  tbe  defend- 
ant with  miirder,  and  a  warrant  was  then 
obtained,  autiiarlBlng  the  arrest  of  the  de- 
fendant nnder  the  diarge  of  murder. 

On  tbe  4tb  of  December,  1911,  the  grand 
Jury  of  Btowah  county  was  impaneled  and 
adjonmed  on  tbe  9tb.  Tbe  affidavit  and 
warrant  against  tbe  dtfendant  were  sent  by 
tbe  Jtidge  of  the  county  court  to  tbe  grand 
Jury,  and  the  grand  Jury  made  an  Investi- 
gation into  tbe  case,  but  found  no  UU  against 
tbe  defendant  On  the  12tb  of  Deconber, 
tbe  defendant,  through  his  counsel,  appeared 
before  the  Judge  of  tbe  county  court  and  de- 
manded a  preliminary  trial ;  but  tbe  Judge 
of  tbe  comi^  court  stated  that  there  was  no 
caae  In  bis  court  against  the  defcsidant,  and 
deellned  to  grant  tbe  defendant  a  prelimina- 
ry trlaL    Thereupon,  on  the  18th  day  of 


December,  the  defendant  filed  with  the  Judge 
of  the  circuit  court  a  petition  fot  a  writ  of 
habeas  corpus, .  setting  up  the  fact  of  his  ar- 
rest and  the  issuance  of  a  warrant,  and 
also  that  tbe  grand  Jury  had  inrestlgatcd 
the  case  and  found  no  bill,  and  that  the  Judge 
by  whom  the  warrant  authorizing'  the  de- 
fendant's arrest  had  been  issued  had  de- 
clined to  grant  the  defendant  a  preliminary 
trial.  Thereupon  it  appears  that  the  solici- 
tor of  tbe  circuit  appeared  in  the  city  court 
of  Gadsden,  which  Is  a  court  possessli^  all 
of  the  powers  of  a  circuit  court,  and  prayed 
for  and  obtained  from  .the  court,  on  tbe  I4th 
day  of  Dec^nber,  the  following  order:  "State 
V.  Jesse  Simpson.  Dec.  14,  1911.  No  indict- 
ment having  been  found  by  grand  jury  and 
grand  Jury  requesting  that  the  defendant  be 
held  for  further  investigation  of  this  case 
by  tbe  next  grand  Jury,  on  motion  of  solicitor 
this  cause  is  continued  for  Investigation 
by  the  next  grand  jury,  and  defmdant  or- 
dered to  be  held  to  answer  any  Indlctmott 
by  next  grand  Jury,  if  It  abould  be  found 
for  the  offense." 

[1]  The  Judge  of  tbe  county  court,  before 
whom  the  afiSdavit  against  the  defendant 
was  made,  and  who  issued  the  warrant  au- 
thorizing bis  arrest,  was,  so  far  as  this  case 
Is  concenied,  only  a  magistrate  charged  with 
the  duty  of  giving  to  the  petitioner  a  pre- 
liminary hearing;  and  at  the  time  tbe  peti- 
tion for  the  writ  of  habeas  corpus  in  this 
case  was  filed  with  tbe  Judge  of  the  circuit 
court,  so  far  as  tbis  record  discloses,  Ike  was 
still  charged  by  law  wttb  giving  to  the  peti- 
tioner a  preliminary  trial.  The  mere  fact 
that  tbe  grand  Jury  of  Etowah  county,  after 
the  issuance  of  a  warrant,  and  before  a 
pr^minary  trial  was  had,  made  an  investi- 
gation Into  tbe  defendant's  case  and  failed  to 
find  a  bill  In  no  way  ousted  the  Jurisdiction 
of  the  county  Judge  as  a  committing  magis- 
trate. 

[2, 3]  The  petitioner,  not  having  been  given 
by  tbe  Judge  of  the  county  court  a  prdimi- 
nary  trial,  as  provided  in  artlde  S  of  chap- 
ter 275  of  the  Code  (Code  1907.  pp.  862-859). 
was  never,  so  far  as  tbis  record  discloses, 
within  the  Jurisdiction  of  the  dty  court  of 
Gadsden.  It  Is  the  purpose  of  the  above 
article  of  the  Code  to  provide  a  speedy,  fair, 
and  eonvenirait  method  of  ascertaining  wheth- 
er a  defendant,  (Charged  before  a  magbtrate 
with  a  crime  over  which  be  has  no  flnal  Ju- 
risdiction, shall  be  discharged  from  tbe  pros- 
ecution because  of  an  absence  of  probable 
cause  for  holding  tbe  defendant,  or  shall  be 
held  by  the  court  possessing  the  power  to 
try  tbe  case  until  it  has  caused  a  proper  in- 
vestigation of  the  case  by  Its  grand  Juries. 
If  a  defendant  Is  iHt>perly  bound  over  by  a 
committing  magistrate  to  a  court  having  Ju- 
risdiction to  Anally  try  the  defendant,  if  he 
is  indicted  by  a  grand  Jury,  then,  when  such 
order  of  commitment  is  made  by  the  magls- 
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trate,  and  th«  papers  In  the  case  an  proper- 
ly tnuuonltted  by  tha  magistrate  to  tbo  dertc 
of  the  trial  ooart.  tJie  case  Immedlatalr  be- 
comea  a  case  over  wb^  such  trial  court  has 
JurlsdictloD.  In  snch  a  case  the  trial  court 
may,  within  its  discretion,  for  rood  cause 
shown,  continne  the  case  and  keep  It  on  Its 
docket  for  further  Investleatlon  by  a  grand 
Jury  after  one  of  its  grand  juries  has  In- 
vestigated It  State  V.  Kyle,  90  AUu  256,  IS 
South.  688;  State  T.  FuUer,  128  Ala.  46,  80 
South.  006;  Tonng  t.  State,  181  Ala.  61,  81 
South.  878.  The  mere  reconunendation  by 
a  grand  Jury  to  a  trial  court  can  certainly 
confer  upon  such  court  no  Jnrlsdlctlai  to 
do  anything  or  make  any  order  in  a  case 
over  which  it  has  no  Jurisdiction.  Oraud 
Juries,  in  eases  like  the  present,  can  con- 
fer Jurisdiction  upon  a  court  by  retomlng 
an  Indictment,  and  In  no  other  way.  When 
the  grand  Jury  made  the  recommendation  to 
the  city  court  of  Gadsden  that  it  h<dd  the 
petitioner  for  farther  Investigation,  there  was 
not,  and,  so  ftr  as  the  record  dlsdoses,  never 
bad  been,  a  case  pending  in  that  court 
against  the  petitioner.  A  case  was  then 
pending  against  petitioner  before  the  Judge 
of  the  county  court  of  Etowah  county,  as  a 
committing  magistrate,  and  only  before  the 
Jndge  of  sndi  court  The  ci^  conrt  of  Gads- 
den was  thorefore  without  Jurisdiction  to 
make  the  above^noted  order.  As  this  is 
true,  the  order  was  Totd  and  of  no  effect 
Its  Talldlty  can  be  challenged  In  any  court 
Mobile  L.  ft  B.  Oa  T.  George.  67  Sonth. 
BO;  Oom  Products  Refining  Oo.  r.  Dr^fns 
Bros..  67  South.  617. 

[4]  The  petitioner  does  not  allege  in  his 
petition,  which  was  filed  btfore  said  void 
<ffder  of  the  dty  conrt  of  Gadsden  was  made, 
that  the  solicitor  was  present  when  he  ap- 
plied to  the  Judge  of  the  county  court  for  a 
prdimlnary  trial  on  December  12th;  and  he 
does  not  allege  In  his  petition  that  said  Judge 
of  the  county  court  refused  to  grant  him  a 
preliminary  trial  on  account  ot  any  motion 
made  or  other  act  done  by  the  solicitor  b» 
tore  said  county  court  Judge  as  a  committing 
magistrate.  We  presume  that  the  Judge  of 
the  county  court  refused  to  grant  the  pre- 
liminary trial  because,  under  a  mlsapprehen- 
Bl<m  of  the  law,  he  thought  that  the  case  was 
pn)perly  within  the  Jurisdiction  ot  the  city 
court  of  Gadsden,  and  therefore  not  within 
his  Jurisdiction.  The  mere  fact  that  the 
dtr  court  of  Gadsden,  under  a  mistaken 
view  as  to  Its  authority  in  the  premises,  upon 
the  motion  of  the  solicitor,  made  a  void  order 
that  the  defendant  should  be  held  by  the 
sheriff  in  no  way  affected  the  Jurisdiction  ot 
the  Judge  of  the  county  court  to  give  the 
I>etitton6r  a  prtiilmlnary  trial,  and  in  no 
way  absolved  him  from  the  duty  which  tb» 
law  imposed  upon  him  to  hcdd  such  prdlml- 
nary  trial.  So  far  as  tbls  record  discloses, 
no  order  of  any  sort  has  ever  been  made  by 


(Ala. 

the  Judge  of  the  county  court  In  the  prosecu- 
tion Institated  heftore  him  against  the  defend- 
ant at  the  instance  of  the  sidlcltor  or  any 
person  authorized  to  represent  th0  state. 
There  has  therefore  been  no  discontinuance 
ot  the  prosecution  instituted  before  the  Jndge 
of  the  county  court  Drlnkard  v.  States  20 
Ala.  a 

U]  The  mie  seems  to  be  well  settled  that 
when  an  affidavit  is  made  before  a  ocanmlt- 
ting  magistrate,  charging  the  defendant  with 
the  commission  of  an  otfeuse  as  to  which 
snch  magistrate  has  only  the  Jurisdiction  to 
hold  a  preliminary  trial,  the  defendant  re- 
mains within  the  Jurisdiction  of  sudi  mag- 
istrate until  after  the  pr61hnlnary  trial  Is 
held.  If  the  magistrate  retoses  to  grant 
a  preliminary  trial,  he  can  be  compelled  to 
do  BQ  by  a  writ  of  mandamus ;  but  the  petl> 
tlon  for  a  writ  of  habeas  corpus  cannot  be 
filed,  prayli^  fbr  the  dlsdiarge  of  such  a 
defoidant,  until  after  the  preliminary  trial 
Is  had.  Humphrey's  Gaae^  125  Ala.  112,  27 
Smth.  069. 

tt]  Aftw  the  pr^lmlnary  trial  and  before 
indictment,  the  legality  ot  the  defendant's 
commitment  can  always  be  inquired  Into 
ui>on  a  petition  for  a  writ  ot  habeas  corpus ; 
and  If  the  tacts  cf  his  c»e  show  that  there 
Is  no  prot»ble  cause  for  bdieving  htm  guilty 
of  the  offense  with  irtilch  he  is  diarged  he  is 
entitled  to  discharge  from  said  prosecution. 
Ex  parte  West.  100  Ahi.  07,  14  South.  901; 
Riley's  Case,  01  Ala.  82,  10  South.  B2S. 

If]  In  the  present  cas^  the  ^wdant  is 
held  by  the  sh^rU^  so  far  as  the  ali^atlons 
of  the  petition  for  the  writ  of  habeas  corpus 
are  concerned,  undo:  a  Tsltd  warrant,  issued 
by  the  Judge  of  the  county  court  ot  Etowah 
county.  The  petitioner  Is  entitled  to  a  fair 
and  speedy  hearing  of  his  case  by  said  Judge 
of  the  county  court  oa  a  preUmlnaiy  liiaL 
If  the  facts  adduced  on  such  trial  do  not 
show  that  there  is  i^robaUe  caue  for  believ- 
ing that  be  is  guilty  oX  tbe  oltenae  witb 
which  he  Is  chaq^,  be  Is  oitltled,  as  a  mat- 
ter of  rig^t,  to  his  dlsdiarge.  If  tbe  facts 
^eloped  upon  snch  prdlmlnaiy  trial  show 
that  there  Is  probable  cause  for  believing  him 
guilty  of  the  offimse  with  whidi  be  Is  charged, 
then  be  should  be  held  to  answer  an  indlct- 
moit  Tbe  petition  shims  that  the  Judge  ot 
the  county  conrt  had  Jnriadlction  of  the  de- 
fendant's case  when  tbe  petlUfnt  for  tbe  writ 
of  habaa  corpus  was  filed,  and  tbe  circuit 
Judge  had  no  anthmity  to  oust  the  Jndge  of 
the  county  court  as  a  committing  magis- 
trate of  his  Jurisdiction,  by  granting  to  the 
petitioner  the  writ  of  habeas  corpus  prayed 
for. 

We  are  therefore  of  the  opinion  that  the 
Jndge  of  the  circuit  court  committed  no  error 
In  quaslilng  the  proceedings  In  this  causey 
and  the  Judgment  ot  the  court  btfow  Is  there- 
fore affirmed. 

Affirmed. 
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No.  18,m 

QCntK  T.  MHiLBR. 

(Supreme  Court  of  Iiooisiaiuu   Jan.  2,  1912. 
RehMTins  Denied  Veb.  12,  1912.) 

(8vUabu9      the  Court,} 

L  Dedication  (H  16*  31*)— Natubx  ard 

Buuisins. 

Dedication  of  private  property  to  public 
Ufl  should  be  made  to  appear,  and  an  inteatioa 
on  the  part  of  the  owner  to  do  lo  should  be 
•hown,  and  an  acceptance  b;  the  pabUc,  either 
express  or  fanpSed,  aboold  also  be  ahown. 

[Bd.  Note.— For  other  cases,  see  De^cation, 
OenL  Dig.  H  IS.  64,  6S;  Dec  Dig.  ||  15,  SlJ] 

2.  Dkdicaisoh  (I  19*)— BnjuiunB  ahdSut- 

nciKNCT. 

The  mere  making  of  a  plat  of  a  thinl;  set- 
tled area,  wbereon  the  name  of  a  street  is 
giren,  fs  not  soffldent  proof  ot  the  existence 
of  toeh  street 

[Bd.  Note.— For  other  cases,  see  Dedicatkm, 
Cent  Dig.  U  36,  87-47;  Dee.  Dig.  |  19.*] 

8.  iMJDHcnoN  (I  9*>— Natdbe  or  Rxmsdt. 

An  injnnctioD  will  issae  only  when  necee- 
■UT  to  protect  one  in  the  enjoyment  of  a 
right,  but  wiD  not  lasoe  to  protect  a  right  not 
in  esse  and  wUch  may  never  arise. 

[Eid.  Noto-i—For  otlier  oaees,  see  Injunction, 
Cent  Dig.  I  8;  Dec.  Dig.  |  Q?} 

4.  Injunction  (|  257*)— Wbonotol  Injuho- 

TIOI? — IjIABILITr. 

Wliile  the  case  at  bar  is  not  snch  a  one  as 
to  iostlfy  tiie  iasoanee  of  an  injonction,  neither 
is  it  one  where  damages  shonld  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  IMg.  i  €06;  Dee.  Dig.  1 267.*] 

Appeal  from  Eighteenth  Judicial  District 
Court.  Pariah  of  Acadia;  William  Campbell, 
Judge. 

Action  by  Edmund  0.  Quirk  against  Denla 
Killer.  Judgment  for  defendant,  and  plain- 
tut  appeals.  Affirmed. 

Smith  &  Carmonche,  for  appellant  CUne^ 
Ctine  ft  Bell,  for  appelle& 

BBEAUX,  C  J.  Plalntlfl  conndains  that 
defendant  blocks  np  the  puUlc  street  in  the 
TlUage  of  HlllervUlft  and  pievents  free  ac- 
cess to  his  warehouse  and  to  his  pumping 
plant,  and  that  he  trespaaaes  upon  his  prop- 
erty, and  pceweatB  htm  from  keying  op  Us 
guy  ropes. 

Plaintiff  obtained  an  injunction  to  enjoin 
defendant  from  interfering  with  the  guy 
ropes,  and,  tn  addltkm,  aaka  that  be  be  con- 
demned to  temove  the  obatmctloaa  In  tbe 
streets,  and  also  to  remove  the  warehouse 
that  be  la  conatmctlng  In  ao  far  aa  it  ok- 
croaches  upon  the  public  street  or  road. 

The  defendant  mored  to  diest^Te  the  In- 
J unction  on  the  ground  that  the  affidavit  for 
tbe  injunction  is  not  brae.  He  denied  that 
his  warehouse  obstructed  the  public  street 
or  road,  or  encroftches  upon  the  property  of 
plaintiff;  denied  that  HlUervUIe  la  a  village^ 
or  that  tbere  are  pnbllc  atreMa  at  tbe  place 
known  by  that  name;   and  he  denies  that 


plalntlfl  has  any  servitude  of  way  upon  any 
of  tbe  land  moatloDed  In  the  petition. 

Defendant  dalma  ownership  of  all  the 
land  on  which  big  warehouse  la  situated  and 
of  tbe  large  tract  of  land  on  which  Miller- 
Tille  la  situated.  He  states  In  hla  answer 
that  In  1889  be  bad  a  plat  made  <tf  tbe  land; 
that  It  is  not  a  correct  plat;  that  tt  was  not 
drawn  to  scale;  that  the  streets  do  not  con- 
nect wltb  any  road  or  atream  •  that  they  have- 
never  been  naed;  that  plalntlfl  la  without 
Interest  In  the  land,  and  his  Injunction  was 
iBBDCd  witboot  right;  that  plalntUTa  ware- 
houae  la  near  defendaaf  a  land,  and  in  order 
that  plaintiff  may  go  to  and  from  his  ware- 
house, be  baa  to  paaa  over  bis  (defendant*!^ 
land,  which  be,  to  be  nelghbraly,  baa  per- 
mitted. As  to  hla  own  warebonae,  he  statea 
Qiat  It  stands  in  no  one's  way;  that  there 
la  a  strip  of  land  measuring  80  feet  in  wtdtb  ■ 
which  la  need  by  plaintiff  and  defendant; 
that  it  la  all  that  be  needs  Cor  a  passage- 
way. 

Defaidant  rectmvenea  and  atatea  that 
Broad  street  la  occnpled  by  an  Irdgatlns  ca- 
nal company  of  which  plaintiff  clalma  to  be 
tite  owner;  that,  If  tbwe  ahould  be  a  Judg- 
ment in  favor  of  plaintiff,  be  In  tozn  ahonlA 
be  condemned  to  dose  bis  Irrigating  canal 
running  through  the  entire  length  of  that 
atreet 

Furthermore  the  d^endant  nrgea  that  the- 
alleged  streets  have  never  been  accepted  by 
any  one;  that  tbe^  are  oitirely  nseless  a» 
streets,  either  to  the  public  or  to  any  par- 
tlcular  person. 

He  claima  damagea  In  tbe  aom  of  f3Q(K  and 
avera  that  the  injunction  aAiould  be  dissolved. 

Tbe  court  dissolved  tbe  writ  of  Injunction, 
and  reserved  to  the  .defendant  the  right  to- 
Bue  for  damagea  on  the  injunction  bond,  and 
the  plalntlfl  baa  appealed. 

All  tbe  Issues  are  before  us  on  the  mo- 
tion filed  by  Uiller  to  dissolve  the  Injn^ 
tlon.  The  grounda  of  tbe  motion  are  that 
tbe  tojunctlon  Issued  witiumt  caua^  aa  he 
did  not  construct  any  part  of  his  warehouse 
on  the  street;  that  there  Is  no  public  street 
upon  which  It  is  possible  to  mcroach,  for 
there  la  no  village  of  MillervUle;  and  be 
particularly  denies  that  plaintiff  baa  any 
right  or  other  use  upon  any  of  tbe  ground 
occui^  by  bis  (defendant's)  warehouse. 

Defendant  further  claims  in  hla  motion  to- 
dlssolve  that  be  Is  tbe  owner  of  the  land 
upon  whlcb  his  warehouse  la  built;  that  an 
Incomplete  and  erroneous  plat,  which  be 
caused  to  be  made  and  merely  left  In  the 
Clark's  <^ee,  wltbont  Instruction  to  record  It. 
was  not  a  dedication  of  streets  to  public  use; 
that  MlUervUle  Is  not  even  a  village,  and 
imly  has  a  name^  and  exists  only  <m  paper ; 
that  i^lntlff  owiu  no  land  within  the  lim- 
its of  the  town  and  does  not  have  the  right 
to  a  passageway  over  the  said  street;  that 
plaintiff  passes  over  bis  (defendant's)  land 
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to  go  to  blB  pnmpiDK  station  Just  outside  oY 
the  plated  place;  that  altogether  plaintiff 
does  not  have  the  least  ground  for  an  InjuDc- 
tion;  that  plaintiff's  irrigating  canal  flows 
through  Broad  street,  an  asserted  stre^ 
within  the  limits  indicated  by  the  plat;  and, 
fartbermore,  that,  these  alleged  streets  have 
never  been  recognized  as  public  streets,  and 
form  no  part  of  the  street  system  of  any 
town  or  of  the  roadways  of  any  parish. 

[2]  Millerville,  known  as  such  only  by  a 
plat  in  which  the  place  is  designated  by  that 
name,  has  no  population.  The  req[»ectlTe 
dwellings  of  plaintiff  and  dfilcaidant  are  not 
within  its  limits.  It  does  not  ev«i  have  a 
blacksmith  shop.  At  one  time  there  was  a 
saloon  there.  It  Is  located  on  the  plat  ah 
the  old  saloon.  The  Interests  In  the  place 
are  represented  by  plaintiff  and  defendant, 
whose  differences  lately  have  taken  the  shape 
of  one  claiming  that  the  otlier  is  a  trespass- 
er upon  public  rights,  although  it  does  not 
appear  that  there  are  persons  to  constitute  a 
public  save  plaintiff  and  defendant  and  a 
few  others. 

If  it  ever  was  any  one's  ambition  to  see  a 
village  and  then  a  town  grow  to  any  size 
In  the  prairies  watered  by  the  Bayou  Ney 
Pique,  in  which  the  few  hamlets  are,  that 
dream  has  never  been  realized,  for  there  Is 
there  only  a  waste  through  which  flows  an 
irrigation  canal  and  near  which  rice  farms 
are  cultivated. 

Plaintiff  does  not  prove  In  what  respect 
■the  public  is  Interested,  nor  In  what  respect 
he  Is  injured.  He  has  all  the  passageway 
he  needs.  Unless  he,  in  some  way,  proves  an 
interest  which  Is  Imposed  upon,  he  Is  with- 
out a  right  of  action.  Tilly  v.  Mitchell  A 
Lewis  Co.,  121  Wis.  1,  98  N.  W.  968. 105  Am. 
St  Rep.  1007;  B.  S.  3384-3386. 

At  this  time,  platatiff  uses  oU  as  fuel  In 
operating  his  Irrigation  canal.  His  appre- 
hension Is  that  oil  for  fuel  will  be  exhausted 
la  the  near  future;  as  we  take  It,  oil  Is 
piped  to  his  tanks.  Later,  he  may  have  to 
bum  wood  Instead,  and  then  he  will  have  to 
haul  wood  In  wagons,  and  more  road  space 
will  be  required  than  there  Is  at  present. 

Furthermore,  without  specifying,  but  In 
#  .general  terms,  he  asserts  that  he,  at  do  dis- 
tant day,  may  have  to  haul  heavy  machin- 
ery to  his  irrigation  plant,  and,  in  that  case, 
the  narrow  way,  about  25  feet,  will  not  be 
wide  enough. 

If  there  should  be  a  street,  the  right  to 
which  plaintiff  has  not  proven,  it  will  be 
time  enough  to  apply  for  relief.  For  the 
time  being,  the  situation  can  well  remain  un- 
•changed. 

[1]  Dedication  of  private  property  to  pub- 
lic use  should  be  made  to  appear;  there 
should  an  intention  be  sbown  on  the  part 
of  the  owner,  and  it  should  at  least  be  Im- 
plied by  acceptance  by  the  public.  Billot 
.on  Roads,  c.  S,  pp.  85,  86;  De  Orllleau  t. 
Frawley,  48  la.  Ann.  198,  19  South.  151; 
.Airowsmltli  T.  GUy  of  New  Orleans,  24  Xa. 


Ann.  194;  Heirs  of  Leonard  t.  Gitr  <tf  Baton 
Rouge,  39  La.  Ann.  288,  4  South.  241. 

In  the  days  when  there  was  some  pros- 
pects of  Millerrille  becoming  a  center  of 
population,  the  owner  sold  two  or  three  lots 
for  small  amounts.  They  were  bounded,  it 
was  stated,  on  a  street.  Tlie  vendees  would 
have  the  right  to  complain  w&e  this  fact 
proTeo«  and  it  was  evldoit,  besides,  that 
there  ma  an  Intention  to  sdl  property 
bounded  by  a  street  to  be  used,  and  that  it 
was  not  a  mere  description,  a  word  nsed 
when  In  realtty  there  was  no  street^  and 
therefore  no  servitude  acquired. 

[I]  The  plaintiff  who  se^  to  have  Main 
street  op^ied  holds  the  whole  of  Broad 
street,  with  his  irrigation  canal.  It  does 
seem  that  it  would  be  fair,  if  plaintiff  In- 
sists upon  the  removal  of  every  obstacle  on 
Main  street,  that  he  should  begin  by  flndtag 
another  channel  for  the  Irrigation  waters  of 
his  canal  to  flow  through.  It  would  scarce- 
ly be  right  for  him  to  hold  Broad  street  with 
his  canal  and  at  the  same  time  deny  to 
defendant  the  right  to  occupy  part  of  the 
main  street,  so  called,  fliongh  It  was  neva 
a  street 

Another  complaint  of  plalndff  that  we 
have  not  particularly  noticed  heretofore  Is 
that  his  gay  ropes,  which  hold  up  the  smoke- 
stack of  his  pumping  plant  or  make  them 
more  steady,  are  interfered  with  by  defend- 
ant If  there  Is  interferoic^  it  is  a  very 
mild  interference.  The  guy  la  secured  a 
few  more  feet  shove  the  surface  of  the 
ground  than  It  would  be  If  plalnti'ff  had  not 
objected  to  anchoring  it  so  near  his  ware- 
house. If  the  sketches  forming  part  of  the 
record  are  correct  there  Is  ground  to  amply 
secure  the  guy  of  the  smokestack. 

Furthermore,  the  sale  by  defendant  to 
plaintiff  did  not  include  agreement  to  fur- 
nish place  chosen  by  plaintiff. 

[4]  iDefendant  prayed  for  damages  for 
wrongful  Issuance  of  injunction,  in  an 
amount  of  $300.  Of  this,  f200  for  fee  of  at- 
torney and  $100  for  expenses  and  loss  of 
time  by  defendant  The  demand  was  reject- 
ed and  disallowed. 

The  nature  of  the  case  Is  such  that  we 
really  do  not  think  there  Is  much  ground 
for  damages.  One  is  about  as  much  at  fault 
as  the  other  In  this  quarrel  between  owners 
of  adjacent  lands. 

It  does  not  abundantly  appear  that  this 
court  has  jurisdiction.  There  is  not  an  ls< 
sue  of  the  case  representing  a  money  value. 
No  damages  are  claimed,  and  none  of  the 
properties  affected  are  provoi  as  worth  an 
amount  within  the  jurisdiction  of  this  court. 

There  Is  a  Judicial  allegation  made  to 
bring  this  case  within  the  low^  limits  of 
the  court's  jurisdiction.  There  is  also  an 
admission  by  counsel  to  the  same  effect. 
There  Is  no  evidence  as  to  any  value  at  all. 

It  may  be  that  there  Is  a  value  somewhere 
lurking  among  the  facts,  which,  although  not 
expressed  or  provoi,  warranted  the  allega- 
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tton  and  tbe  admission  before  mentioaed. 
For  that  reason,  we  liave  concluded  to  af- 
firm tbe  Indgment^  and  put  an  end  to  this 
litigation. 

We  will  state  tbat  counsel  sbonld  not  de- 
yeoA  too  macli  upon  admission  to  bring  cases 
wltbtn  tbis  court's  Jurisdiction. 

For  reaaoia  stated,  tbe  Jndpnent  la  af- 
firmed 

020  La.) 
Uo.  19,214. 
8TATB  T.  HOI/T. 
(Sapreme  Court  of  Lotdsiaiia.  Jan.  2^  1913.) 

(BvIMm  hjf  the  Court.) 
CKaaSAX.  Law  (|  1106*)— Appui^Abah- 

DONMKHT— FAILUBB  TO  FiLB  TRANSCBIPT. 

When  an  appellant  falls  to  file  the  tran- 
script on  the  return  dar,  it  ia  aD  ebaadoament 
«f  the  appeal,  which  will  be  dismissed  by  tliia 
coart  ex  proprio  motn.  Tbe  aseement  of  conn- 
sel  that  the  appellee  wUl  not  move  to  dismtsB 
the  appeal  on  the  sround  tbat  appeUaot  failed 
to  file  tbe  traoBcnpt  on  the  return  day  will 
not  aifect  the  riibt  or  dntj  of  this  court  to 
ditmias  the  appeu  ex  proprio  moto. 

lEd.  Note.--For  other  cases,  see  Criminal 
Uw.  Cent.  Dif.  U  2890-2803;  Dee.  Dig.  | 
1106.*J 

Appeal  from  Slxtb  Judicial  District  Courts 
Pariah  of  Ouactalta ;  J.  O.  Madison,  Judge. 

Ctaarlej  HsAt  was  charged  wltt  a  simple 
aaaaolt  From  a  decree  austainlng  a  plea 
of  autre  fols  conTlct  and  dlMdiarging  the 
accused,  tbe  State  appeals.  Dismissed. 

Walter  Onion,  Atty.  Qen.,  and  Fred  M. 
Odom,  Dlst.  Atty.  (O.  A.  Gondran,  of  coun- 
sel), for  tbe  State.  Clarke  &  SboUrs,  for  ap- 
pellee. 

BREAUX,  O.  J.  Tbe  state  of  Louisiana 
appeals  tram  a  decree  of  tbe  Judge  of  the 
district  court  austainlng  defendant's  plea  of 
autre  tola  convict,  and  discharging  the  ac- 
cused. Defendant  Is  a  woman,  although 
her  name  Is  Charley  Holt 

As  relates  to  her  plea,  It  appears  that  she 
was  charged  in  the  city  court  with  a  simple 
assault  in  rlolation  of  a  state  law.  The  state 
was  not  represented  in  tbe  city  court  by  ttK 
district  attorney  either  In  having  tbe  chaise 
of  simple  assault  preferred  or  in  the  prose- 
cution of  tbe  case. 

Snbsequent  to  tbe  trial  and  conviction  of 
the  defendant  In  the  city  court  of  simple  as- 
sault, tbe  district  attorney  filed  an  informa- 
tim  against  defendant  charging  her  with 
having  OHBmltted  tbe  crime  of  assault  with 
intent  to  commit  murder. 

The  defendant  through  counsel  filed  tbe 
plea  of  autre  fols  convict,  which  was  sns- 
taJaed  by  tbe  district  court  She  was  fined 
by  the  city  court,  and  has  paid  ttie  fine. 

One  of  the  points  for  decision  presented  In 
the  motion  to  dismiss  the  amieal  ia  that  the 


15  days  provided  by  law  to  file  the  appeal 
In  tbe  Supreme  Court  was  not  allowed  in 
tbat  the  order  of  appeal  made  tbe  appeal 
returnable  In  10  days;  ttiat  the  minimum  de- 
lay for  such  an  appeal  is  16  days,  a  require- 
ment tbat  tbe  diatrict  -court  falleA  to  ob- 
serve. 

As  to  tbe  ordCT  of  appeal,  It  is  not  atrlctr 
ly  BpeakiBg  in  1^1  form,  for  after  mention- 
ing that  tbe  Judgment  discharging  the  de- 
fmdant  was  read  and  signed.  It  Is  stated 
tbat  an  appeal  was  granted  to  this  court, 
returnable  on  the  thirtieth  Instant;  Bald 
appeal  being  made  returnable  according  to 
law. 

We  are  of  opinion  that  the  aKveftl  bIwoUI 
be  dismissed,  but  not  on  the  ground  urged 
for  dismissing  the  appeal.  There  are  sev- 
eral Irregularities.  There  was  an  Indict- 
ment found  by  tbe  grand  Jury  and  presented 
to  the  dlBtrlct  court  There  was  a  motion 
made  to  quash  tbi;  indictment,  and  it,  doee 
not  luipear  that  tbe  motl«m  was  overruled. 
None  the  less,  thereafter  a  bill  of  informa- 
tion was  filed.  Aa  no  objection  waa  urged 
cm  ttiat  ground,  it  1b  of  no  moment  and 
will  be  passed  without  fnrUier  commit;  ex- 
cept that  in  the  agreed  £acts  refwenoe  ia 
made  only  to  tbe  indictment,  and  not  to  the 
bill  -of  information.  That  la,  teeta  wwe 
agreed  to'  upon  which  defwdan^s  points  of 
law  were  to  be  considered  and  decided  nn* 
dpr  the  indictment  against  ber,  and  nothing 
Is  aald  In  the  agreed  atatement  about  the 
Information. 

Be  tbat  as  It  may,  there  Is  further  irreg^ 
ularlty,  an  order  ot  appeal  to  which  we  have 
b^re  referred  to  in  stating  the  case,  but 
it  does  not  appear  tbat  it  waa  applied  for 
by  the  state.  It  ia  a  lost  order  in  the  rec- 
ord, for  which,  on  the  face  of  the  record,  no 
one  seems  to  be  responsible. 

Tbe  district  court  in  granting  an  order 
of  appeal  always  grants  it  on  tbe  motion 
ot  the  party  applying  fbr  the  appeal,  or  hla 
attorney. 

But  tlie  last  error  is  not  only  an  irregular- 
ity. It  la  a  fatal  illegality.  Tbe  Judge  of  the 
district  court  granted  an  extenalcm  of  time 
within  which  to  file  the  appeal  in  the  dis- 
trict court  Such  extoislon  under  tbe  law 
Is  granted  by  this  court,  and  not  by  tbe 
court  of  first  instance. 

Tbe  return  day  bad  long  since  elapsed 
when  tbe  record  was  filed  liwe.  'The  counsel 
for  defendant  only  bound  falmaelf  not  to  take 
an  excepUon  "to  tbe  failure  to  lodge  the 
transcript  In  the  appelate  court"  He  waiv- 
ed nothing.  He  only  promised  not  to  file  an 
exception;  but,  as  no  exception  la  necessary 
In  order  to  dismiss  tbe  appeal  on  tbe  ground 
stated.  It  will  be  dlBmlBsed. 

An  appeal  was  diamlssed  ex  proprio  motu 
on  the  ground  stated  in  Fierce  t.  Gushing, 
88  La.  Ann.  401,  aOlrmed  In  Hola  t.  Fisbel, 
40  La.  Ann.  298.  8  South.  888,  and  reaffirm- 
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ed  In  Succession  of  Uula,  42  Za.  Ann.  476. 

7  Soutli.  686. 

Failure  to  file  tbe  transcript  Is  an  aban- 
donment State  T.  Clark,  40  La.  Ann.  780, 
22  Sooth.  257;  Building  Association  t.  Church. 
49  La.  Ann.  880.  21  South.  617;  Digest,  p.  46, 
No.  16b. 

An  accused  cannot  be  beard  to  lAead  guilty 
in  this  court,  nor  can  he  waire  iHegalittes 
that  may  be  serious. 

Ab  to  tbe  plea  of  autre  fols  convict,  it  will 
not  be  passed  upon  for  it  is  not  necessary. 

Tbe  appeal  is  dismissed. 


(129  La.) 
Ko.  18,667. 

TORDENBAUHBN  LDMBEB  00^  Llodted. 

PARKBRSON. 
(Supreme  Court  of  Looislana.  Jan.  29,  1912.) 

(BvUQhua  by  <X«  Court) 

IiIBEL  AITD  SlANDKB  100*)— tAOnOlTB— IS- 
SUES AKD  PBOOFB. 

In  an  action  for  damages  for  slander,  tbe 

{rIainUff  must  pro  re  the  words  strictly  as  al- 
eged  in  tbe  petition. 

[Bd.  Note.— For  other  caseB,  see  Libel  and 
Slander,  Cent.  Dig.  U  24&-272i  Dec.  Dig.  | 

ioa*3 

Appeal  from  Elghterath  Judicial  District 
Court,  Parish  of  Lafiiyette;  WUllam  C^p- 
bell,  Judge.  * 

Action  by  the  Vordenbaumen  Lumber  Coxa- 
pany,  Limited,  agaliut  Charles  M.  Parker- 
son.  From  a  Judgment  for  defoidaut,  plain- 
tiff appeals.  Affirmed. 

Crow  Gtrard,  Story  ft  Pugh,  and  Kennedy 
ft  MoatoD,  for  appellant  O.  C.  Mouton, 
Chas.  D.  CafTwy,  and  W.  8.  Parkerson,  for 
appellee 

LAND,  J.  Plaintiff  sued  for  (16,000  dam- 
ages for  slander,  in  this:  That  the  defend- 
ant in  a  conversation  with  Sidney  Mouton 
and  L.  B.  Lacour  did  falseiy  and  maliciously 
state  to  them  as  fbllovs: 

"Tbe  Vordenbaumen  lAmber  Company  has 
gone  into  bankruptcy.  I  have  got  it  pretty 
straight." 

The  defendant  for  answer  denied  the  use 
of  the  words  alleged  in  the  petition,  and 
arerred  that  a  short  time  before  tbe  con- 
versation referred  to  in  tbe  petition  he  bad 
been  informed  in  the  city  of  New  Orleans 
that  the  Vordenbaumen-Eastham  Company 
of  Sbreveport,  La.,  was  about  to  go  Into  the 
hands  of  a  receiver;  that  said  Information 
was  true  as  shown  by  a  resolution  of  the 
board  of  directors  of  said  corporation  of 
date  September  2,  1910;  that  in  tbe  conver- 
sation he  had  with  Lacour  and  Mouton  on 
the  occasion  referred  to  in  the  petition  he 
stated  that  the  Vordenbaumen  ft  Co.,  mean- 
ing tbe  corporation  at  Shreveport,  had  gone 


Into  bankruptcy;  that  either  Laconr  or  Mou- 
ton aslced  the  defendant: 

"Do  yon  tblnk  that  will  affect  the  Vordea- 
baumen  Company  here?" 

And  defendant  replied: 
"I  certainly  think  it  wlU." 

There  was  Judgment  for  the  defiendant; 
and  the  plaintiff  has  appealed. 

The  burdai  was  on  the  plaintiff  to  prove 
the  slanderous  words  as  alleged.  Mr.  Mou- 
ton testified  as  follows: 

"It  was  on  tbe  17th  day  of  September,  right 
ttiere  at  the  conn  of  the  storei  I  met  Mr. 
Charley  Parkenon  and  Mr.  L.  B.  Lacour, 
■peaking.  When  I  reached  there,  I  have  made 
the  question  to  Mr.  Ctiariey  Parkenon  If  he 
knew  If  the  Vordenbaumen  Lumber  Company 
would  be  in  the  com  market  He  answered: 
'By  the  way,  1  heard  that  these  people  bad 
gone  into  bamcmptcy.'  I  said :  H^harley,  does 
this  Include  the  Vordenbaumen  Lumber  Com- 
pany of  whidi  Hopkius  is  manager?*  'Un- 
doubtedly,*  he  eays,  'the  whole  thing.*  I  said. 
'Charley,  where  did  you  get  tiiis7  Tve  got 
it  pretty  atralght' " 

Mr.  Mouton,  being  requested  to  repeat 
the  exact  words  used,  replied: 

**I  hear  tiiat  the  company  had  gone  into 
bankmptcy." 

It  Is  evident  that  this  witness  did  not  re- 
monber  the  exact  words  used,  and  tiiat  the 
language  that  was  naed  did  not  neoessarilj 
embnu»  the  Vordenbaumen  Lumber  Company, 
as  shown  by  the  question  of  tbe  witness: 

"Ctiariey  does  this  Include  tlie  VordmbaDmen 

Lumber  Company,"  etc. 

Mr.  Laconr  testified: 

"Mr.  Mouton  asked  him  the  qneatloii  If  the 
Vordenbaumen  Lumt>er  Company  would  buy 
com,  and  he  told  Mr.  Mouton:  'By  the  way, 
have  you  heard  that  Vordenbaumen  bad  gone 
into  bankruptcy?'  and  Mr.  Mouton  asked  him 
if  it  would  effect  tbe  Vordenbaumen  Lumber 
Company  of  this  town.  He  said,  'Undoubted- 
ly, the  whole  concern,'  and  then  Mr.  Mouton 
asked  where  he  had  gotten  it  He  said.  'I 
got  It  prettv  straight.*  That  was  all  that 
was  said,  and  we  all  separated.'* 

Defendant  in  his  testimony,  after  stating 
the  conversation  up  to  a  certain  point,  con- 
tinued as  follows: 

"Then  It  was  I  said  that  I  had  Just  returned 
from  New  Orleans  on  the  No.  9,  which  reaohen 
here  about  6  o'clock,  and  that  1  had  beard 
down  there  that  Vordenbaumen  ft  Co.  of 
Shreveport  had  gone  Into  bankruptcy.  Sidney 
Mouton  aeked  me  If  I  thought  that  would  af- 
fect tbe  Vordenbaumen  Company  of  this  place. 
I  told  him  I  thought  so.  I>acour  and  I  talked 
a  little  while  longer  about  the  ahoitness  of  the 
cotton  crop,  end  I  went  on  do«-n  to  the 
theater." 

As  a  matter  of  fact,  proceedings  lutd  com- 
menced early  In  September  in  the  district 
court  of  Caddo  parish  to  place  the  Vordeu- 
baumen-Bastham  Company  of  Stireveport  In 
the  hands  of  a  receiver.   Tbe  tKMrd  of  di- 
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rectors,  br  resolatUHt  <tf  date  Septembtt  7, 
1910,  oonsraitea  to  the  appointment  <tf  a  re- 

It  Is  evident  we  tblnb  from  Oie  testimony 
of  Mouton  and  Laoonr  that  they  did  not  un- 
derstand trma  tbe  langnage  naed  by  tbe  de- 
foidant  at  the  time  tbat  he  Intended  to  oon- 
Tey  tbe  Idw  tbat  the  Vordenbanmen  Lum- 
ber Company  of  Lafayette  bad  gone  Into 
bankruptcy.  Tbe  veralon  of  tbe  omTeraatlon 
flTen  the  detaidant  la  a  reaaonabte  one 
under  all  the  surrounding  facts  and  dream- 
stances  of  the  case.  Defoidant  spoke  to  two 
business  men  on  the  same  day  about  tbe 
bankruptcy  Of  tbe  Vordttkbaumen  Company  at 
Sbrereport  The  pTalnttff  has  failed  to  proTe 
tbat  tbe  deftedant  uttered  tbe  slanderous 
words  charged  In  the  petition.  Ab  a  gBOWal 
mle^  a  failure  aa  the  part  of  tbe  idalntlfl  to 
prove  the  wordi  strictly  aa  alleged  In  the  pe- 
tition constltntes  a  varlanoe,  and  apart  from 
t  statote  to  the  contrary,  la  fatal  to  bla 
cause  of  action.   2S  Ofc.  484. 

Our  learned  Brother  below  In  bis  reasons 
tar  Jndpnent  says: 

"Viewinr  all  tbe  evideace  and  all  the  stir- 
roaading  nets  la  connection  with  this  case,  the 
conrt  is  of  tbe  opinion  that  tbe  plaintiff  has 
not  made  out  a  ease  of  slander." 

His  subeequott  remarks  on  the  law  as  to 
malice,  does  not  affect  bis  conclusion  that, 
"onder  tbe  law  and  the  evidence,  judgment 
must  be  r^dered  Id  favor  of  the  defendant" 

Judgment  afllrmed. 


(129  La.) 
No.  19,139. 
BISOHBB  et  aL  T.  PABISH  SCHOOL 
BOARD  et  aL 
(Siq^reme  Court  of  Loaisiana.  Jan.  29,  1912.) 

^^ffyOa&iw  bp  tk«  Court.) 

1,  BLEcnoNB  (S  280*)— CoHmm— FRxnoir 

— SUFFIC'IgNOY. 

A  petition  alleging  irregularities  in  an 
election  and  that  the  result  was  thereby  chang- 
ed shows  a  cause  of  action,  unless  it  clearly 
appears  from  all  the  aUegatiODs  taken  together 
that  the  irregularitieB  charged  did  not  affect 
the  result  of  the  election. 

[Bd.  Note.— For  other  casea,  see  Blections, 
Dec  Dig.  {  286.*} 

2.  IBxxoTioNa  (I  28P*)— Com  I'MBia— Pmnow 
—SuniciBifoT. 

Where  the  allegations  of  a  petition  dis- 
close a  corrupt  combination  or  conapiracy  to 
control  an  election  Inducements  amouDting 
to  bribery  of  Toters,  they  show  a  cause  of  ac- 
tion. 

lEd.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  IS  26&-277;  Dec.  Dig.  I  285.*] 

Appeal  from  Twmfy-Flftb  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
H.  Ellis,  Judge. 

Action  by  John  Fischer  and  another  against 
tbm  Pariah  School  Board  and  othera.  Frmn 
a  judgment  sustaining  an  exception  of  no 


cause  of  action,  plalntUts  appeal.  Reversed 

and  remanded. 

B.  B.  Purser,  for  appellants.  W.  H.  Mc* 
Clendon,  F.  W.  Sherman,  and  R.  0.  ft  B. 
Reid,  for  appelleea. 

LAND,  J.  Plalntlfls,  property  taxpayers, 
residents,  and  qnallfled  voters  of  school  dis- 
trict No.  52,  in  tbe  parish  of  Tangipahoa, 
sued  to  set  aside  a  special  election  held  In 
said  district  to  ascertain  the  will  of  the 
property  taxpayers  on  a  proposition  to  levy 
a  special  tax  of  8  mills  for  10  years  on  all 
tbe  taxable  property  In  the  district  aforesaid 
to  secure  the  paymmt  of  an  Issue  of  bonds 
to  the  amount  of  $20,000.  The  grounds  of 
tbe  contest  are  fraud  and  Ul^lity  In  the 
conduct  of  the  election. 

Tbe  petition  allies  tbat  the  largest  tax- 
payer in  the  district  who  was  opiMsed  to 
tbe  tax  was  induced  to  change  bis  vote  by 
reason  of  a  corrupt  written  i^reement  irltb 
a  deputy  assessor  and  other  persons,  which 
was  acquiesced  In  by  the  assessor  and  board 
of  review,  to  the  effect  that  for  the  year 
1912  and  subsequent  yeara  tbe  asaesamoit 
of  said  taxpayee  would  be  so  reduced  as  to 
practically  relieve  bim  from  Che  payment 
of  tbe  special  tax  of  3  mllla  Tbe  petition- 
ers allege  that  If  said  taxpayer  had  voted 
"No"  Instead  of  "Tee."  the  election  would 
not  have  carried;  tbe  assessed  valuation  of 
said  taxpayer  being  $20,640,  and  the  amount 
voted  for  the  tax  being  $57,440,  and  against 
the  tax  $26,760.  Tbe  peUtlon  further  al- 
leges that  proxies  were  obtained  from  both 
wblto  and  colored  taxpayers  on  ripresoita- 
tlon  tbat  there  would  be  no  increaae  in  the 
aggregate  amount  of  taxes  on  account  of  the 
revision  of  valuation  as  covered  by  tbe  said 
agreement,  and  that  a  lady  who  bad  already 
given  a  jnozy  to  vote  against  the  tax  waa 
Induced  to  give  another  proxy  to  a  porson 
who  in  violation  of  her  Instructions  voted 
the  same  for  tbe  tax,  instead  of  agaliut  the 
tax.  The  petition  further  alleges  that  two 
co-owners  In  Indlvlslon  ot  property  valued 
at  $1,380  were  not  permitted  to  vote  at  tbe 
election ;  tbat  a  nonresldwt  taxpayer,  own- 
ing property  in  tbe  dlatrlct  of  the  aaseased 
value  of  $400,  was  not  permitted  to  vote; 
and  tbat  a  realdoit  widow  aaseased  vrlth 
community  prop«ty  to  tbe  amount  ot  $2,870 
was  not  permitted  to  vote.  The  petition  fur- 
ther allegee  tbat  in  the  canvassing  of  the 
votes  the  valuation  on  a  certain  ,tlAet  was 
returned  as  $9.80  instead  of  $^. 

On  motion  of  the  plaintlfto,  the  court  or- 
dered tbe  aatd  largest  taxpayer  to  produce 
the  alleged  written  agreement,  but  be  anc- 
cesafiilly  pleaded  tbat,  U  the  docummt  ever 
bad  any  existence,  ite  production  would  sub- 
ject him  to  a  criminal  prosecution  for  a 
felony  under  the  provisions  of  section  2  of 
Act  78  of  1890. 
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DefendantB  filed  an  esc^tlon  of  no  cause 
of  actton,  which  was  Bostalned,  ana  plain* 
tiffs  have  appealed. 

[1]  The  contention  of  counsel  for  the  ap- 
pellees Is  thus  stated  in  their  brief: 

"In  other  words,  if  your  honors  should  strike 
ont  the  alleged  Influenced  rote  of  J.  R.  Abels, 
and  aDow  plaintiffs  all  the  votes  they  contend 
for  In  their  petition,  tbert  is  still  a  majority 
in  favor  of  the  tax." 

[2]  Oonnael  overlooked  Qie  allegations  of 
fraud  as  to  pnucies,  as  to  virlildi  no  flgurea 
are  given  In  the  petltlw,  whldi,  moreover, 
alleges  that  the  election  wonld  not  have  bera 
carried  had  Mr.  Abels  voted  **Vo,"  Instead 
of  "Tes."  It  therefore  cannot  be  said  on 
tbe  face  of  the  petition  that  the  Illegalities 
charged  in  the  petition  did  not  affect  tbe  r& 
suit  of  Uw  election.  Moreover,  tbe  frandn- 
lent  practices  alleged  in  the  petition  are  not 
mere  irregularities,  but  amonnt  to  a  cor^ 
rapt  combination  or  conspiracy  to  control 
tbe  election  by  bribery. 

We  tUnk  Qiat  the  exception  should  have 
been  overmled. 

It  Is  thereftore  ordered  that  the  Judgment 
below  be  reversed,  and  it  is  now  ordered 
that  this  cause  be  remanded  tox  further  pro- 
ceedings according  to  law. 


(129  La.) 
No.  19,130. 
ADAMS  v.  PORTER, 
In  re  PORTER. 
(Snpreme  Court  of  Louisiana.   Jan.  15,  1912. 
Rehearing  Denied  Feb.  12, 1912.) 

(Svllahtu  bv  ihe  Court.) 

Vendob  and  Pcbchaser  (S  167*)— Pbbfobm- 
ANCE  OF  Contract— Deficienot  in  Quan- 
tity. 

When  there  is  a  deficiency  of  land  in  a 
sale  per  aTersionem,  the  court  cannot  order  tbe 
vendor  to  supply  tbe  deficiency  out  of  land  not 
included  in  the  tract  Intended  to  be  sold. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  |  332;  Dec.  Dig.  8 
167.*1 

Action  by  Thomas  J.  Adams  against  J.  W. 
Porter.  Application  by  the  defendant  for  cer- 
tiorari or  writ  of  review  to  the  Court  of  Ap- 
peal, Parish  of  Caddo.  Judgment  of  the 
district  oourt  in  foror  of  defendaut  reinstat- 
ed, and  made  tbe  judgmeut  of  the  Supreme 
Court 

Hall  &  Jack  and  Uverman  &  Pollock,  for 
applicant  Lee,  Pegnes  ft  Atkinson,  for  re- 
spondent 

BRBADX,  0.  J.  This  suit  was  brought  by 
plaintiff  to  recover  the  following  described 
tract  of  land,  to  wit:  Commenciag  In  tbe 
cmter  of  Wilson's  Ferry,  and  running  In  a 
southeasterly  direction  along  Bayou  Pierre, 
to  a  dry  bayou  south  of  a  cabin,  at  or  near 


the  east  and  west  line  of  section  5,  dividing 
the  N.  H  and  tbe  S.  )6  of  S.  E.  of  sec- 
tion 6,  and  running  thenoe  east  between  par- 
allel lines  to  the  east  boundary  of  the  aec^ 
titm,  containing  80  acres,  more  or  less. 

The  facts  an  slighUy  complicated.  They 
are  In  the  main  that  on  tbe  22d  day  of 
December,  1006,  Thomas  J.  Adams,  tbe  plain- 
tiff, sold  to  Joseph  W.  Porter,  the  defendant, 
a  ttact  of  land  of  88  acns  for  tlie  price  of 
twelve  hundred  doUars,  represented  by  the 
note  of  J.  W.  Portw  in  favor  of  tlie  plain- 
tiff, p^able  on  January  1,  iSlO,  secured  by 
a  voider^  mor^»ge  and  prlvilese. 

On  the  face  of  the  papers,  this  was  a  com- 
plete deed. 

Subsequently  tbe  parties  by  their  agree- 
ments beclouded  the  Issues. 

The  defendant.  Porter,  agreed  with  plain- 
tiff to  transfer  to  tbe  latter,  Adams,  the  land 
described  (which  was  mort^ged  at  the  time 
to  a  Mr.  Marsden)  in  exchange  for  plaintiff's 
land,  sold  as  above  mentioned,  and  for  tbe 
price  for  which  a  note  had  been  executed. 
In  order  to  enable  Porter,  the  defendant,  to 
make  title  to  Adams,  to  the  80  acres  of  land 
above  described,  a  note,  secured  by  mortgage 
and  vendor's  privilege,  as  above  mentioned, 
was  assigned  to  Porter  to  enable  him  to  pay 
tbe  vendor's  privilege  and  mortgage  due  by 
him  (Porter)  on  tbe  land  which  he  promised  to 
transfer  to  the-  plaintiff  in  exchange.  The  note 
was  placed  in  tbe  bands  of  Mr.  K.  M.  Reeves 
to  pay  the  note  and  vendor's  privilege  due  by 
Porter  to  Marsden.  Tbe  note  was  taken  up 
by  Reeves  for  account  of  Adams,  and  It  re- 
mained in  the  bands  of  Reeves  to  guarantee 
the  faithful  performance  on  tbe  part  of  Por- 
ter according  to  the  terms  of  the  contract; 
that  Is  to  say,  to  guarantee  tbe  valid  deed 
and  title  to  the  tract  of  land  which  he  had 
promised  to  exchange  with  plaintiff  for  the 
land  sold  as  first  above  mentioned. 

It  appears  on  the  face  of  the  papm  as  a 
sale,  but  In  reality  this  sale  was  a  step  to- 
ward the  exchange. 

Some  time  aft^  these  agreements,  defwd- 
ant  Porter,  delivered  two  mules  to  the  plain- 
tiff, for  the  value  of  which  he  received  45 
acres  of  land,  tbe  very  land  that  he  bad  un- 
der private  signature  agreed  to  make  title 
to  plaintiff  In  exchange  of  the  first  land 
above  described,  but  which  he  had  not  yet 
delivered  in  accordance  with  the  agreement. 

The  mules  transferred  for  the  land  had 
been  In  plaintiff's  possession  and  use  several 
months  when  this  suit  was  brought 

There  Is  no  question  but  that  the  transac- 
tion between  the  plalntUC  and  the  defradant 
Involving  the  two  mules  and  46  acres  of 
land  Is  complete  and  irrevokable. 

The  Judge  of  the  district  court  so  oonald- 
ered  this  part  of  tbe  transaction,  aiUl  ao  did 
the  Circuit  Court  of  Anneal. 

Plaintiff  In  bringing  this  suit  ignored  en- 
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ttrely  tbe  exchange  of  land  for  mules;  made 
no  auction  tn  that  respect 

We  are  of  opinion  tbat  we  must  give 
effect  to  this  part  of  the  exchange  between 
the  parties. 

Had  the  defendant  undertaken,  instead 
of  the  transaction  about  lands,  to  pay  the 
Sl,200  note,  and  had  transferred  the  two 
mules  In  part  payment,  observing  the  propor- 
tion of  the  4S  acres  to  the  80  acres  as  the 
basis  of  Talne,  the  defendant  would  then 
have  paid  "Ao  of  the  note;  tbat  Is,  in  the 
proportion  of  */io  to  11/20,  tbe  value  of  the 
land. 

The  defendant  Informed  tbe  plaintiff  tbat 
he  would  take  possession  of  tbe  45  acres. 
He  had  them  surveyed,  and  became  the  own- 
er of  a  separate  tract  on  the  east  side  of 
the  tract  he  had  promised  to  transfer  to 
plaintiff  In  exchange. 

But  the  transaction  took  another  shape, 
and  from  it  grew  the  difference  between  the 
parties. 

The  plaintiff,  we  have  seen,  was  to  receive 
80  acres  of  land  in  exchange  for  the  $1,200 
note,  which  Is  tbe  same  tblug  In  this  case  as 
an  equivalent  for  the  S3-acre  tract  of  plain- 
tiff, as  before  mentioned. 

But  this  transfer  of  the  80-acre  tract  was 
impossible  for  the  reason  that  the  tract  as 
described  contained  only  50  acres.  It  was 
not  possible  to  carve  out  of  60  acres  two 
tracts — one  of  45  acres,  and  another  of  S5 
acres — ^the  last  number  being  the  nnmber  of 
acres  plaintiff  now  claims  as  due  him  as  a 
balance  of  land  on  the  exchange  made. 

Tbe  number  of  acres  remaining  Is  five 
acres. 

Defendant's  contention  Is  that  the  tract 
was  to  be  transferred  by  metes  and  bounds, 
and  that,  when  the  agreement  was  signed, 
It  was  expressly  nnderstood  that  tbe  plain- 
tiff would  accept  the  nnmber  of  acres  with- 
out the  reference  to  tbe  actual  number  de- 
scribed In  the  deed. 

This  Is  not  denied  by  tbe  plaintiff.  On 
the  contrary,  It  is  admitted  by  blm  as  a  wit- 
Dess. 

The  Circuit  Court  of  Appeal  undertook  to 
settle  this  difference  between  the  parties  by 
decreeing  that  the  S6  acres  of  land  should 
be  taken  from  the  45  acres  for  which  de- 
fendant had  conveyed  two  mules,  as  before 
stated. 

In  this  opinion  we  are  unable  to  agree 
with  our  learned  brothers  of  the  Circuit 
Court  of  Appeal.  Defendant  had  acquired 
as  absolute  right  and  title  and  tbe  land  was 
not  subject  to  any  further  claim  in  the  part 
of  plaintiff.  He  could  not  be  made  to  supple- 
ment a  deQclency  of  measurement  In  that 
way.  It  would  have  been  taking  other  land 
to  supply  an  alleged  deficiency. 

A  Tery  similar  question  was  decided  In 
OladBtone  Realty  Co.  v.  Gurrle.  120  La.  115, 
52  South.  287,  In  which  it  was  decided  that 
lands  other  than  those  Included  in  the  metes 
and  bounds  of  the  tract  sold  oould  not  bs 


taken  and  applied  in  satisfaction  of  any  de- 
ficiency. 

These  45  acres  of  land  by  ^ect  of  the 
agreement  between  the  parties  were  taken 
out  of  the  metes  and  bounds  of  the  tract 
which  defendant  had  promised  to  convey 
to  tbe  plaintiff  In  exchange. 

The  same  principle  appU^  here  which  was 
laid  down  in  tbe  cited  case.  We  do  not  tblnk 
we  would  be  Justified  In  undoing  tbat  wblcb 
the  parties  had  done  in  recalling  a  complete 
transaction  for  tbe  purpose  of  adjusting  mis- 
understandings (If  there  was  mlsonderstand- 
Ing). 

As  tbls  was  an  Important  point,  tbat  relat- 
ing to  the  consent  of  plaintiff,  we  will  tran- 
scribe here  the  evidence  upon  tbe  si^JecL 

Tbe  defendant  In  testifying  said: 

"That  plaintiff  understood  what  be  was  get- 
ting, and  that  the  description  covered,  and  Uiat 
he  would  take  what  there  was  accordiag  to 
lines  from  one  point  to  the  other  on  Bayou 
Pierre,  extending  back  east  to  the  section  line." 

We  Infer  that  one  of  tbe  principal  objects 
of  plaintiff,  as  stated  by  him,  was  to  become 
the  owner  of  Wilson's  Ferry,  which  it  ap- 
pears is  a  part  of  tbe  remaining  five  acres. 

When  plaintiff  was  questioned  as  a  wit- 
ness <m  cross-examination,  he  was  asked  If 
defendant,  Porter,  advised  him  that  he  was 
falling  into  a  mistake  against  bis  Interests. 
His  answer  was  that  he  was  so  advised  by 
the  defendant  The  question  was  tbea  pro- 
pounded to  him: 

"Did  you  not  tell  Um  tbat  you  did  not  care 
if  yoa  got  80  acres  so  you  got  the  land  yon 

wanted  f' 

The  answer  was; 

"Just  as  I  got  tbe  land  I  showed  him.  X  did 

□ot  care." 

Tbat  be  wanted  the  land  from  one  point 
of  tbe  bayou  to  tbe  other.  Witness  con- 
clujies  by  stating  tbat  he  made  an  exchange 
with  defendant  for  a  certain  number  of 
acres  qu  tbe  Douglas  place  for  tbe  land 
described  In  tbe  contract 

The  action  should  be  for  an  amount  in 
money  representing  the  deficiency. 

From  any  point  of  view,  plaintiff  would 
not  be  entitled  to  relief  In  this  case. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Circuit  Court 
of  Appeal,  sitting  in  the  parish  of  Caddo,  is 
avoided,  annulled,  and  reversed,  the  costs 
In  that  court  to  be  paid  by  plaintiff.  It  Is 
further  ordered,  adjudged,  and  decreed  that 
the  Judgment  of  the  district  court  tbe  de- 
cretal part  ot  which  reads,  In  substance,  as 
follows :  Tbat  defendant  J.  W.  Porter's  deed 
to  plaintiff,  Tfaos.  J.  Adams,  conveys  tbe 
land  contained  within  the  metes  and  bounds 
as  described  In  said  contract  less  45  acres 
on  the  eaat  boundary,  being  stiff  land,  ac- 
cepted from  plaintiff  for  a  pair  of  mules, 
delivered  to  and  accepted  by  plaintiff,  plain- 
tiff to  pay  all  the  coBto  of  tbls  salt  It  fol- 
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lowB  from  tte  foregoing  that  plaintiff  is  tbe 
owner  of  the  fire  acres  mentioned,  and  tbat, 
in  case  the  defendant  neglects  or  refuses  to 
make  deed  to  these  fire  acres,  then  this  Judg- 
ment to  be  considered  equivalent  to  a  title 
between  partly  from  the  date  of  Its  rendi- 
tion and  among  all  parties  after  It  wlU  have 
been  recorded  as  required. 

The  Judgment  of  the  district  court  is  re- 
instated, and  made  the  Judgment  of  this 
court  at  the  costs  of  plaintiff,  and  it  Is  re- 
manded to  the  district  court  for  execution. 


(129  La.) 

No.  18,986. 

•CITIZENS'  BANK  &  TRUST  CO.  t.  BOAKD 

OF  ASSESSORS  et  aL 
(Supreme  Court  of  Louisiana.    Jan.  16,  1912. 
Bebearing  Denied  Feb.  12,  1912.) 

(Byttahi$9  by  the  Oomrt.) 
Taxation  (f  79*)— Pkbsoks  IjUBis— Pub- 

CHASBB. 

The  law  prorides  that  all  taxable  proper- 

§■  should  be  assessed,  and  the  fact  that  plafn- 
ff  did  not  on  the  first  daj  of  the  Tear  own  the 

{>roperty  sought  to  be  assessed,  ont  acquired 
t  00I7  aabBeguently,  does  not  have  the  effect 
of  making  it  nontaxable  property  from  tiie 
date  of  its  acquisition  until  the  end  of  the 
year  in  which  it  was  acquired.  Taxes  are  due 
on  the  property,  since  it  does  not  come  within 
any  tax  exemption,  and  the  taxes  must  be 
paid  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  139;  Dee.  Dig.  |  79.*] 

Appeal  from  GItH  District  Court,  Parish 
of  Orleans;  George  H.  Thtord,  Judge. 

Action  by  the  Citizens*  Bank  &  Trust  (Com- 
pany against  the  Board  of  Assessors  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Berersed,  and  suit  dts- 
mlsaed. 

Geo.  H.  Terriberry,  for  appellant  Board  of 
Assessors.  Harry  P.  Sneed,  for  appellant 
State  Tax  Collector.  John  J.  Reflley,  for  ap- 
pellant City  of  New  Orleans.  Dufour  &  Du- 
four,  for  appellee. 

BBBAUX,  C.  J.  Plaintiff  aUeges  that  the 
assessment  of  its  property  Is  null  and  rold, 
and  asks  that  Its  assessment  and  the  taxes 
claimed  under  the  assessmait  be  declared 
nuU. 

Plaintiff  collected  the  shares  of  Its  stock 
on  the  Slst  of  January,  and  commenced  busi- 
ness as  a  bank  and  trust  company  In  the 
February  following.  It  then  became  a  going 
corporation. 

Prior  to  the  dates  before  mentioned  plain- 
tiff had  no  corporate  existence. 

We  learn  from  the  record  that  the  board 
of  assessors,  acting  under  Act  170  of  the 
General  Assembly  tot  the  session  of  1888  and 
the  amendments  thereto,  assessed  for  the  pur- 
pose of  taxation,  for  the  year  1911,  in  the 
name  of  plaintiff,  the  Citizens'  Bank  &  Trust 


Company,  tbe  real  estate  and  improvements 
formerly  owned  by  tbe  Citizens'  Bank,  situat- 
ed in  the  First  district  of  New  Orleans.  The 
property  assessed  is  described  In  plaintiff's 
petition.  * 

Plaintiff  acquired  the  real  estate  and  im- 
provements of  the  Citizen's  Bank  from  the 
board  of  liquidators  of  tbat  bank  m  the  6th 
day  of  February.  The  propertr  consisting  of 
real  estate  and  Improvements  of  the  (Wizens* 
Bank  of  Louisiana  were  exempt  from  taxa- 
tion on  the  let  of  January,  1911,  also  the 
shares  of  the  capital  stock  of  the  bank. 

PlaintUt  axgiua: 

Dnda-  the  law  and  JurIspnid«ioe  of  Uils 
state,  assessmmts  relate  back  to  the  flnt  of 
the  year,  and  all  assesaments  must  be  made 
on  tbe  basis  ot  the  condition  of  things  on  the 
let  day  of  January  of  eadi  year.  As  plain- 
tiff  was  not  the  owner  of  the  property  on 
Jannaiy  1, 1911,  and  became  owner  only  some 
time  aftorwar^  it  opposes  the  assessm^t 
and  taxation  of  its  property.  Plaintiff  avers, 
in  subetance,  that  it  will  owe  no  taxes  until 
tbe  year  1912.  It  also  avers  that  It  made 
due  returns  and  protested  against  the  assess- 
ment. 

The  defendant  board  of  assessors  and 
John  Fltspatridi:,  state  tax  collector,  for  an- 
swer to  plaintiff's  petition,  admit  the  truth 
of  all  the  allegations  of  t&ct  In  the  petition, 
and  aver  tbat,  notwithstanding  the  truth  of 
tbe  allegations  of  fact,  ^Intlfl  has  shown 
no  cause  of  action  and  no  right  to  tbe  relief 
sought 

Tbe  district  court  canceled  and  annulled 
tbe  assessment  on  the  property  described  in 
plaintiff's  petition,  and  canceled  and  annulled 
the  taxes  levied  on  the  assessment  From 
this  Judgmrat,  the  defendant  appeals. 

It  is  true  that  In  the  49  La.  Ann.  401,  21 
South.  913,  case — Southern  Insurance  Co.  v. 
Board  of  Assessors — the  court  held  that  as- 
sessments are  based  on  the  condition  of 
things  existing  on  the  let  of  January,  that 
the  levying  of  taxes  Is  for  the  calendar  year, 
and  that  the  law  provides  that  the  assess- 
ment is  to  begin  on  the  2d  of  January  and 
be  completed  on  the  Ist  of  March.  It  contem- 
plates an  assessment  on  the  basis  of  the  con- 
dition of  things  existing  on  the  1st  of  Janu- 
ary. 

Tbe  court  in  this  49  La.  Ann.  401,  21 
South.  91S,  case,  cited  the  Home  Ins.  Co. 
V.  Board  of  Assessors,  48  la.  Ann.  461,  19 
South.  280,  as  controlling. 

After  having  examined  into  the  cases,  we 
found  no  great  similarity  between  these  cited 
cases  and  the  case  under  consideration. 

In  the  last  of  the  dted  cases,  the  court  re- 
Iterated  that  in  jissesslng  the  Insurance  com- 
panies the  assessmoat  should  r^te  to  the 
first  day  of  tbe  year.  We  state  as  to  the 
principle  controlling  in  these  decisions:  Tbe 
assets  of  Insurance  companies  flnctnate. 
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They  an  handled  very  actlrely.  The  cub 
balanceB  are  large  one  day  and  amaU  the 
next.  The  freqneiu?  ^  loeaea  tn  the  Inanr- 
ance  boaliieaa  la  not  considered  partlcolarly 
abnormaL  As- the  profit  and  loss  colunui  la 
not  a  eertalnty.  it  was  de»ned  prop^  by 
the  tax  assessing  and  collecting  department 
to  ad<vt  a  date  to  which  aasessniaats  relate; 
to  the  adxwtlon  of  this  date-  this  court  has 
given  sanction  in  the  cited  decisions,  supra. 

It  wlU  be  noted  In  the  cases  before  (dted 
the  assessment  alone  of  insurance  companies 
was  considered. 

Under  ttw  decisions  before  dted,  it  has 
never  been  considered,  it  an  Insurance  com- 
pany were  to  bring  asseasable  property  in 
this  state  after  the  lat  of-Jannary,  whether 
It  would  be  taxable. 

In  Palfrey  t.  Oonnely,  Sheriff,  106  La.  699, 
81  South.  148,  the  rule  In  asaeBSlng  Insurance 
companies  was  extended  so  as  to  Include  all 
owners.  But  it  was  not  intended  to  sanction 
a  bard  and  fast  rule  which  would  enable 
the  taxpayer  to  control  the  situation,  and  to 
have  tils  property  valued  at  the  time  fixed 
and  to  remain  as  listed,  although  thereafter 
it  becomes  very  evldott  that  be  has  other 
property  not  assessed,  and  which  sbould  be 
Bssceaed. 

Altboni^  hm  again  the  text  of  the  opin- 
ion Is  too  broad  for  the  subject  sifted  down, 
the  purpose  related  particularly  to  valuation 
of  the  proper^  which  should  be  as  of  a  par- 
ticular date  and  as  to  title  that  the  state 
could  not  have  the  property  (the  tract)  as- 
aessed  twice— once  on  the  first  of  January, 
wh^  the  land  b^onged  to  one  owner,  and 
again,  during  the  year  when  the  title  to  the 
tract  bad  passed  to  a  new  ownw.  In  whose 
name  it  was  again  assessed. 

This  brings  us  to  the  Prytania  Street  Blar^ 
ket  Case,  110  La.  83S,  34  South.  797,  as  to 
which  we  will  state  that  it  is  not  pertinent 
l%e  «ourt  held  that,  after  an  assessment  is 
finally  completed.  It  will  not  be  reopened  for 
tbe  purpose  of  enabling  the  owner  to  show 
that  since  the  assessment  the  property  has 
become  ex«npt  from  taxation.  The  finality 
ot  the  assessment  la  a  }nd^ent  in  the  nature 
of  res  Judicata. 

In  Bunkie  Brick  Works  v.  Police  Jury,  118 
La.  1062,  87  South.  970,  the  court  adopted 
tbe  previous  ruling.  In  this  last  case  the 
IsBoea  did  not  suggest  the  discussion  that  has 
arlsoi  in  ttie  case  under  consideration. 

In  Hammond  Lumber  Co.  v.  Smart,  Shwifl 
<No.  18,874)  ffr  South.  277,  a  rehearing  has 
be«i  granted,  and  it  will  aftord  an  excellent 
opportunity  to  the  plaintiff  In  that  case  and 
the  plaintiff  in  the  case  under  consideration 
to  demonstrate,  If  they  can,  wb^'ein  both  of 
the  decislona  are  erroneous. 

We  have  searched  In  vain  for  a  tax  statute 
under  wbl(A  to  hold  that  property  can  be 
relieved  from  the  payment  of  taxes  which  is 
propwly   assessable   and   taxable   at  the 


time  that  the  assessor  assesses  the  property 
<rf  an  the  owners  in  tbe  psrish.  fie  is  charg- 
ed, by  statute,  In  the  broadest  terms  possible 
to  assess  all  property  except  that  which  is 
vedally  and  expressly  excepted,  and  to  these 
laws  the  courts  are  bound  to  adhere  In  all 
cases. 

We  will  state  that  there  was  only  a  differ- 
ence of  (qdnicak  between  the  plaintiff  and  tlie 
assessing  and  tax  collecting  department  left 
to  the  courts  fw  decision.  It  Is  a  mere  busi- 
ness proposititm  in  regard  to  which  there 
may  be  a  dlfferoioe  of  opinion.  An  to  our- 
selves, after  careful  consideration,  with  the 
light  before  us,  we  are  positive  that  the  taxes 
claimed  sboold  be  paid. 

For  reasons  stated,  it  Is  ordered,  adjudged, 
and  decreed  that  tlie  Judgment  appealed  from 
is  avoided,  annulled,  and  reversed;  that  there 
Is  a  Judgment  dlsndsslng  the  suit;  and  that 
defmdants  recover  a  fee  equal  to  10  per  coit 
for  the  amount  of  taxes  and  penaltlea. 

Further,  that  plaintiff  and  appeUee  pay  tbe 
costs  of  both  ooortfl. 

PROVOSTT,  J.,  takes  no  part,  being  absent 
on  account  of  sickness. 


aSO  La.) 
No.  18.7U. 

WEBSTER  SAND,  GRAVEL  ft  GONSTRUO- 
TION  CO.  T.  TICKSBUBG.  S. 

ft  P.  RT.  ca 

(Snprems  Oourt  of  Louisiana.  Jan.  13.  1912.) 
Rehearing  Denied  Feb.  12,  1012.) 

(BtUahmt  by  (&«  Oonrt.) 

1.  Vendor  awd  Pubchabeb  (|  212*)— StTBSX- 
QUVNT  PuBOHASsas— Notice— REcoBbs. 

Purchasers  of  inunovable  property,  save  in 
cases  of  fraud  and  certain  others,  exceptional 
In  character,  are  affected  only  by  adverse  ti- 
tles and  incombrances  which  are  spread  upon 
the  public  records. 

[Ed.  Note^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  4S6-489;  Dec  Dig. 
1212.*] 

2.  Vendob  Ann  Pubchaskb  (S  212*)-^nBaB- 

QtJENT  PtIBCHABEHS— FAILUBE  TO  KECOBD. 

The  case  of  a  railway  company,  which, 
with  the  consent  or  acquiescence  of  the  owner, 
has  built  a  public  service  road  upon  his  land,  is 
of  tbe  exceptional  character  referred  to  in 
the  above  paragraph;  and  it  is  now  well  set- 
tled tbat,  in  such  case,  thouRh  the  consent  or 
acquiescence  of  tbe  owner  of  the  land  be  not 
spread  upon  the  public. records,  neither  be  nor 
those  who  claim  under  him  can  recover  the 
land,  free  of  the  aerritude  so  acquired  by  the 
railway  company,  or  interfere  with  such  com- 
pany in  its  operatloB  <A  the  road  so  bidlt;  the 
remedy  being  an  action  in  damages  for  the 
value  of  the  land  occn^ed  as  a  nght  of  way 
for  the  road  and  for  injury  to  tiie  adjacent 
land. 

[Ed.  Note.— For  other  cases,  sea  Vendor  and 
Purchaser,  Dec.  Dig.  |  212.*] 

3.  VbHDOB  Ann  PUBOBASn  (I  212*)-~Sdb8B- 
QITBIIT  FmOHASBBS— PBIOB  RZOBT— PBXVAXS 

OB  Public  Use. 

The  construction,  by  a  railway  company, 
of  a  branch  road,  siding,  or  spur,  for  the  ex- 
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dnilTe  benefit  of  lUelf  and  tbe  owner  of  a 
private  buainesB  enterprise,  and  from  the  nee 
of  which  the  public  ia  excluded,  does  not  fall 
within  the  exception  stated  In  the  above  para- 
graph; but  tiie  mere  fact  that  the  primary 
purpose  of  a  branch  road,  siding,  or  spur  is 
to  accommodate  a  particalar  private  enterprise, 
is  not  the  controIlinE  teat  in  determining 
whether  it  la  Intended  for  private  or  public 
use.  The  character  of  the  nse  is  determined 
by  the  extent  of  the  right  of  the  public  there- 
to, rather  than  hy  the  extent  to  which  anch 
right  maj,  presently,  be  exerdaed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Z'urchaaer,  Dec  Dig.  {  212.*] 

Appeal  from  Second  Judicial  DUttlct 
Ck>Qrt,  PariBb  of  Webster;  B.  a  Drev, 
Jodge. 

Action  by  tbe  Webster  Sand,  Gravel  & 
Constractlon  Company  against  the  Ylcka- 
burg,  Shreveport  &  Padflc  Railway  Oompa- 
ny.-  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reveiaed  In  part  and  affirmed 
In  part. 

Stubbs,  Russell  &  Theas  and  Wise,  Ran- 
dolph &  Rendatl,  for  appellant  Stewart  & 
Stewart  and  Tlilgpen  &  Herold,  for  appellee. 

MONROE,  J.  This  Is  a  petitory  action, 
tbe  objed:  of  wblch  is  to  bare  plaintift  de< 
creed  the  owner  of,  and  to  compel  defend- 
ant to  remove  Its  track  from,  a  strip  of 
land  which  crosses  certain  tracts  belong- 
ing to  the  plaintiff;  tbe  facta  bearing  upon 
tbe  issue  presented  by  tbe  pleadings  being 
as  follows,  to  wit: 

On  April  IS,  1906,  T.  E.  Jarrett  entered 
Into  a  contract  with  defendant,  wblcb  re- 
cites that  be  bad  purchased  grav^  lands  in 
the  N.  E.  %  of  N.  E.  hi  of  section  1.  town- 
ship 17  N.,  range  10,  and  S.  EL  ^  of  S.  E.  ^ 
of  fractional  section  36,  township  18  N., 
range  10,  In  Webster  parish;  and  that  be 
desired  defendant  to  construct  a  branch 
road,  in  a  southerly  direction,  connecting 
said  gravel  land  with  its  main  line,  at  Sib- 
ley, a  distance  of  about  four  miles;  and 
whereby  he  agreed  to  procure  a  right  of 
way,  SO  feet  wide,  for  said  branch  road, 
and,  within  four  years,  make  defendant  a 
complete  title  thereto.  He  also  agreed  to 
grade  the  right  of  waj,  construct  thereon 
tbe  necessary  trestles  and  waterways,  and 
the  necessary  tracks,  in  the  gravel  pit  De- 
fendant, on  the  other  hand,  agreed  to  fur- 
nish tbe  rails,  spikes,  fiastenings  and  ties 
nectary  to  lay  the  road  from  Sibley  "to 
the  gravel  pit  tracks  to  be  constructed  by 
said  Jarrett,"  and  to  construct  such  side 
tracks  as  might  he  needed  for  the  delivery 
and  receipt  to  and  from  the  gravel  pit  of 
empty  and  loaded  cars;  and,  after  other 
stlpulatlonB,  which  need  not  be  particularly 
set  fortb.  tbe  contract  conelndes  with  tbe 
following: 

"In  the  event  of  the  exhaustion  of  said  grav- 
el lands,  or,  if  for  any  other  reason,  said 
branch  railway  shall   no  longer  be  needed 


and  operation  thereof  ahall  cease  and  deter- 
mine, said  railwaj  company  shall  have  the 
right  to  remove  uieiefrom  the  rails,  spikes," 

etc. 

A  portion  of  the  land  known  as  the  "Mill- 
er land,"  lying  between  tbe  gravel  land  and 
Sibley,  was,  at  that  time,  owned  by  the 
Shreveport  Realty  Trust  Company,  Limited, 
and  was  subject  to  ft  mortgage  in  fftvor  of 
T.  F.  Bell;  and  on  April  2S,  1906»  the  own- 
er and  tbe  mortgagee  addressed  a  letter  to 
Jarrett  reading,  in  part,  as  follows: 

"You   are   hereby  authorized   and  granted 

privilege  to  use  a  railroad  right  of  way,  for 

a  period  of   twenty  years  from  this  date, 

through  our  property  known  as  the  Miller  land. 
•  •  • " 

The  branch  road  was,  accordingly,  con- 
structed, partly  tbrongb  the  "Miller  land," 
during  the  year  1006;  Jarrett's  obligation 
to  obtain  for  defendant  a  complete  title  to 
such  right  of  way  having  been  left,  for  the 
time,  in  abeyance.  On  January  19,  1007, 
Jarrett  and  E.  R.  Bernstein  entered  into  a 
contract  with  defendant,  which,  after  recit- 
ing tbe  fact  and  the  purpose  of  the  agree- 
ment between  Jarrett  and  defendant,  reads, 
in  part,  as  follows: 

"And,  whereas,  said  gravel  pits  belong  to  the 
said  T.  E.  Jarrett,  and  B.  R.  Bernstein,  in- 
stead of  the  said  T.  E.  Jarrett,  as  set  forth  in 
said  agreement;  and  whereas,  the  said  EL  B. 
Bernstein  and  T.  E.  Jarrett  desire  to  lease 
from  the  said  railway  company  certain  steel 
rails  for  tbe  purpose  of  laying  tracks  in  the 
said  gravel  pit:  Now,  therefore,  the  said  T. 
E.  Jnrrett,  for  valaable  consideration,  his 
transferred  all  of  his  rights  and  interest  un- 
der said  agreement  with  tbe  *  •  •  company 
to  the  said  E.  B.  Bernstein  and  T.  S.  Jarrett 
(a  partnership,  it  appears),  *  •  •  who, 
hereby,  accept  same  and  bind  and  obligate 
themeelves,  towards  tbe  said  railway  company, 
to  take  the  place  of  the  said  T.  E.  Jarrett  in 
said  agreement  and  to  assume  all  hia  obliga- 
tions toward  the  aald  railway  company,  tbeis- 
in  set  forth"— and  then  follow  the  atipnlaticffis 
concerning  the  lease  of  the  atetl  laiuL 

It  may  be  here  remarked  that  the  am- 
tract  between  Jarrett  and  defendant  and  the 
contract  last  mentioned  were  duly  record- 
ed, but  the  letter  from  the  Realty  Trust 
Company  and  T.  F.  Bell  to  Jarrett  was 
not  so  recorded.  On  August  8,  1807,  the 
"Miller  land"  was  sold,  under  foreclosure 
of  mortgage,  and  adjudicated  to  tbe  mort- 
gagee, T.  F.  Bell,  who,  on  August  16tb  fol- 
lowing, sold  it,  for  (7^200  casb,  to  E.  R. 
Bernstein  and  his  two  brothers,  Michel  and 
JuUus  who,  on  June  7,  1910,  for  a  recited 
consideration  of  $30,000  casb  (of  which  $7.- 
600  is  said  to  have  been  tbe  consideratloD 
for  the  sale  of  the  personal  property,  en- 
gines, boilers,  derricks,  steam  sboTels,  etc., 
and  tbe  balance,  of  922,500,  to  have  been 
the  consideration  for  the  sale  of  the  land), 
sold  tbe  property  to  F.  H.  Drake.  On  June 
22d  thereafter,  E.  R.  Bernstein  and  Drake 
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orsaulzed  the  plaintiff  corporation,  wltb  a 
nominal  capital  of  (100,000,  and  witb  au- 
thority to  commence  business  whenever  fSO,- 
000  of  such  capital  should  have  been  sub- 
scribed; each  of  the  parties  mentioned  sub- 
scribing for  160  shares  of  the  stock  (of  the 
par  Talne  of  flOO),  and  W.  B.  Lee  subscrib- 
ing for  6  shares.  And  on  July  22d  Drake, 
for  a  recited  consideration  of  $1,884  cash, 
conveyed  to  the  company  so  created  the  "N. 
E.  %  of  the  N.  B.  ^  of  section  1,  township 
17,  range  10,  and  the  S.  E.  %  of  the  8.  BL 
^  of  ftactional  section  86,  township  18, 
range  10."  which  la  part  of  the  "MlUer 
land."  and  Is  the  same  land  that  is  described 
in  the  original  contract  between  Jarrett  and 
the  defendant  Soon  after  matters  had  been 
arranged  In  that  way,  plaintiff  brought  this 
salt,  and  It  here-  asserts  the  right  to  compel 
the  defendant  to  remove  the  branch  road 
from  the  land  so  acquired,  on  the  grounds: 
(1)  That,  when  Drake,  and  when  it  (plaln- 
tiff),  aoqnlred  said  land,  there  was  no  in* 
cnmbrance  of  the  title  npon  the  public  rec- 
ords; and  (3£i  that  said  road  was  not  con- 
strncted  for  pnbUc  use,  bat  merely  to  snb- 
serre  inrlTate  interests;  and  hence  that  the 
matter  does  not  come  within  the  doctrine  of 
those  cases  In  wKlch  it  has  been  held  that, 
where  a  railway  company,  being  a  public 
service  corporatton,  has  been  allowed  to 
bnlld  its  road  over  private  property,  the 
owner  cannot  compel  It  to  remove  nieb  road, 
but  must  seek  another  remedy. 

[11  The  ground  first  stated  appears  to  ns 
to  be  well  taken,  for,  though  we  are  satis- 
fied that  Drake  and  the  plaintiff  were  folly 
Informed  as  to  all  that  had  been  done,  be- 
fore either  of  them  acquired  the  land  in  dis- 
pute, there  was  no  title  or  Incumbrance,  ad- 
verse to  the  title  acquired  by  them  and 
which  identified  said  property,  on  the  public 
records,  and  this  court  has  repeatedly  held 
that  purchasers  of  Immovable  property,  save 
In  cnses  of  fraud,  and  certain  others,  ex- 
ceptional In  character,  are  affected  only  by 
adverse  titles  and  Incombrances  which  are 
spread  upon  the  public  records.  McDn£Be  v. 
Walker,  125  La.  1S2,  61  South.  100;  John 
T.  Moore  P.  Co.  v.  Morgan's  La.  &  T.  R. 
AS.  8.  Co.,  126  La.  866,  53  South.  22;  Biggs 
Cypress  Co.  Albert  Hanson  Lumber  Co., 
127  La.  455,  S3  South.  700;  Biggs  v.  Elcholz, 
127  La.  760,  53  South.  977;  Sorrel  v.  Har- 
dy, 127  La.  847,  54  South.  122;  Washington 
V.  Filer.  127  La.  871,  54  South.  128. 

It  Is  true  that  defendant  has  produced  a 
plat  which  shows  the  gravel  spur  running 
throngh  tbe  "Miller  land."  and  which  la  said 
to  have  been  registered  In  the  conveyance 
office;  but  It  bears  no  certificate  to  that  ef- 
fect and  does  not  iu>pear  to  have  been  iden- 
tlfled  with  any  conveyance,  mortgage,  or 
other  contract,  and  It  therefore  proves  noth- 
ing. 

[2]  The  other  ground  relied  on  by  plain- 
tiff la  not  well  takta.  The  case  of  a  latl- 


way  company  which,  with  tbe  consent  or 
acquiescence  of  the  owner,  has  built  Its  road 
upon  bis  land,  Is  of  the  exceptional  charac- 
ter to  which  we  have  just  above  referred, 
and  It  is  now  well  settled  that.  In  such  case, 
though  the  consent  or  acquiescence  b«  not 
spread  upon  the  public  records,  neither  tbe 
owner  of  the  land  nor  those  who  claim  un- 
der bim  can  recover  such  land,  free  of  the 
serritude  so  acquired  by  the  railway  com- 
pany, or  Interfere  with  such  company  In  Its 
operation  of  the  road  so  built;  the  remedy 
being  an  action  for  the  value  of  the  land 
nsed  and  for  damages,  for  injury  to  the  ad- 
jacent land.  McCutchen  t.  Texas  &  P.  By. 
Co..  118  La.  436  (and  authorities  there  dted 
pp.  438,  439),  43  South.  42;  Taylor  v,  N.  O. 
Terminal  Co.,  126  La.  420,  62  South.  662, 
139  Am.  St  Rep.  537;  John  T.  Moore  P. 
Go.  V.  Morgan's  La.  &  Tex.  B.  &  S.  Co..  126 
La.  872,  63  South.  22. 

[S]  Tbe  decisions  in  the  cases  thus  cited 
are  predicated,  In  part,  upon  the  Idea  that 
where  a  railway  company,  having  the  power 
of  eminent  domain,  is  already  In  possession 
of  property  which  It  may  expropriate.  If  dis- 
possessed. It  would  be  a  vain  thing  to  eject 
It;  to  which  Is  added  the  furtbw  considera- 
tion that  the  owner,  by  consenting  to,  or' ac- 
quiescing In,  the  construction  of  tbe  road, 
and  its  operation  for,  perhaps,  a  series  of 
years,  has  created  a  situation  affecting  the 
rights  of  the  railway  company,  of  the  public 
at  large,  and  of  particular  Individuals,  which 
be  ought  not  to  be  allowed,  altogether,  to  Ig- 
nore^ In  the  Instant  case,  counsel  for  plain- 
tiff say  that  the  branch  road,  or  spur  track, 
here  in  question,  was  not  constructed  for  the 
use  and  benefit  of  the  public,  but  solely  for 
tbe  private  use  and  advantage  of  the  railway 
company,  and  of  the  owners  of  the  gravel 
pit;  from  which,  they  argue,  that  as  the 
company  could  have  no  power  to  expropriate 
the  right  of  way  for  such  purposes,  the  rea- 
s<Hi  for  not  ejecting  It  therefrom  no  longer 
exists.  Couns^'s  premise  Is  not,  however, 
sustained  by  tbe  fact  Tbe  branch  road  was 
constructed  by  defendant  In  the  exercise  of 
Its  franchise  as  a  public  service  corporation 
and  Is  subject  to  the  same  conditions  as  af- 
fect Its  main,  Intrastate,  and  Interstate  lines, 
and  It  does  not  lose  Its  diaracter  as  a  public 
service  road  merely  because  the  primary  ob- 
ject In  its  construction,  and  its  principal  use 
at  present  was  and  Is  to  supply  the  public 
with  the  product  of  a  particular  Industry. 
Mr.  Heam,  defoidant's  superintendent  tes- 
tifies, In  effect  that  the  branch  road  was 
built  to  get  the  hauling  of  the  grav^  and 
such  other  commodities  as  might  be  offered, 
and  for  the  purpose  of  building  up  a  trafilc, 
and  from  bis  testimony,  and  that  of  others — 
wholly  uncontradicted — It  appears  that  Its 
use  Is  open  to  the  public,  and  that  whatever 
business  it  does  is  subject  to  the  same  con- 
trol, by  the  State  and  Interstate  Railroad 
Commlssiona,  as  la  tbe  business  dona  upon 
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otfaer  parts  of  defendant's  lines.  It  also  ap- 
peals that  several  tboasanda  of  car  loads  of 
gravel  bare  been  hauled  orer  the  road  since 
1906,  ftnd  that  there  are  many  persons  and 
corporations  who  are  interested  In  obtaining 
it  for  paving,  building,  ballasting,  and  other 
purposes  for  whidi  such  material  may  be 
used;  a  large  proportion  of  that  whltdi  has 
been  carried  having  be&i  consigned  to  an- 
othw  railroad  company,  at  Shreveport,  and 
probably  by  it  used  In  ballasting  Its  own 
roadbed,  or  transported  to,  and  distributed 
among,  towns,  villages,  and  ctmtractors  in 
other  parts  of  the  state  or  country,  where 
gravel  Is  needed  and  Is  not  otherwise  obtain- 
able. The  decision  in  the  case  of  Pere  Mar- 
quette R.  Co.  V.  United  States  Gypsum  Co. 
et  al.,  154  Mich.  290,  117  N.  W.  733.  22  L.  R. 
A.  (y.  S.)  ISl,  is  inapplicable  here,  since  the 
court  there  found  as  a  fact  that  the  right 
of  way  sought  to  be  expropriated  was  for  a 
branch  railroad  Intraided  for  tb«  uw  at  a 
private  exterprlse;  one  of  the  paragra^u 
the  syllabus  reading  as  follows: 

"A  tide  track  of  a  railroad  cannot  be  regard- 
ed as  for  pabUc  use,  where  it  reaches  a  pri- 
vate factorv  and  the  railroad  company  has 
contracted  for  its  use  only  when  It  can  use  it 
wlthoat  Intwferlng  with  the  badness  of  the 
maaafactarer." 

In  the  exhaustive  note  to  flw  cue  flnu 
dtedt  the  author  says: 

"Two  general  principles  applicable  to  the 
subject  under  annotation  are  laid  down  by  the 
courts  with  practically  no  dispute.  (1)  That 
the  conitmctioii  of  a  branch  siding,  or  spur, 
solely  and  exctusivety  Cor  the  benefit  and  ac- 
commadatlon  of  the  railway  company  and  of 
the  owner  of  a  private  business  enterprise, 
does  not  constitute  a  pvbUc  purpose  which  will 
sustain  the  exercise  of  tiie  power  of  eminent 
domain.  Ulmer  v.  Lime  Rock  Co.,  98  Me.  579, 
87  AflT  1001,  66  L.  R.  A.  887.  (2)  That  the 
mere  fact  that  the  prinury  purpose  of  a  branch 
siding,  or  spur,  Is  to  accommodate  a  particu- 
lar private  enterprise,  is  not  a  controUfns  test 
The  character  of  the  nse,  whether  public  or 
private,  is  determined  by  the  extent  of  the 
right  ot  the  public  to  such  use,  and  not  by  the 
euent  to  which  that  rl^t  is,  or  naj  bo^  ex- 
ercised. Id.** 

In  a  comparatively  recent  case,  Involvlnc 
the  etatdae  of  the  power  of  eminent  domain 
for  tibe  panMMU  of  a  spur  track,  this  court 
qnoted,  with  approval,  the  following  from  an 
opinio^  by  the  Siqpreme  Oourt  of  fnsconsln: 

"A  brief  reference  to  the  leading  authorities 
will  amplv  show,  that  a  spar  track  may  run 
to  a  single  factory  does  not  militate  against 
the  devotion  of  the  property  thereto  being  a 
public  use  thereof,  so  long  as  the  purpose  of 
maintaining  the  track  is  to  serve  all  persons 
who  may  desire  it  and  all  can  demand,  as  a 
Tight,  to  be  served,  without  discrimination.'* 
Kansas  Ci^  S.  &  O.  R.  Co.  v.  La.  W.  R.  Co., 
116  La.  185,  40  South.  627,  B  L.  R.  A.  (N.  S.) 
512. 

See,  also.  In  re  Chicago  &  N.  W.  R.  Co., 
112  Wis.  1,  87  N.  W.  849,  B6  L.  B.  A.  240;  88 
Am.  St  Rep.  918. 


Hie  Judgment  of  the  district  court  decrees 
the  title  to  the  strip  of  land  in  qnestlon  to  be 
in  idalntlff;  *ihat  the  Injunction  herein  sued 
out  *  *  *  be  maintained  and  perpetuated; 
and  that  the  Vicksburg,  Bhrer^rt  &  Pacific 
Railway  Company  be  ordered,  within  20  days, 
to  remove  their  spur  track  ott  of  said  strip 
of  land,  described  In  the  petition,  upon  which 
it  Is  now  laid,  bo  as  to  leave  the  land  unob- 
structed and  pay  all  the  costs  of  this  suit" 

We  have  not  been  able  to  find  any  petition 
or  order  for,  or  any  writ  of,  injunction  In  the 
record,  and,  for  the  reesona  stated,  are  of 
opinion  that  there  is  error  In  the  judgment 
referred  to.  In  so  far  as  It  purports  to  enjoin 
the  defendant  from  continuing  to  use  Its  spar 
track  and  orders  tiie  removal  of  the  earner 
It  Is  ther^ore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be  annulled, 
avoided,  and  reversed,  in  so  far  as  it  ordos 
defendant  to  remove  the  spur  teack  off  the 
strip  of  land  described  in  the  petition  or 
othwwise  interferes  with  defendant  in  the 
use  of  said  strip,  for  the  purposes  of  said 
^ur  track.  It  is  farther  decreed  that,  in 
other  respects,  said  jndgm^t  be  afllrmed, 
and  that  iMitlff  pay  the  coats  nf  the  ap> 
peaL 

(180  La.) 
No.  18,949. 
9IATB  T.  LAZABONB. 
(Supreme  Court  of  Louisiana.  Jan.  17,  ISlj!.) 

fBvlMmt  by  EiUorM  Btaf.) 

1.  Gbiuznai.  Law  (H  410,  ^UiO*)— BviDKrcB— 

HUBBAT. 

Testimony  that  on  the  day  before  Uie  hom- 
icide witness  gave  decedent  2d  cents,  to  si»end 
6  cents  for  mailing  a  letter  and  return  the  re- 
maining 20  cents;  and  that  decedent's  father 
returned  tiie  20  cents  after  the  homicide,  was 
not  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Gent  Dig.  ||  973-988;  Dee.  Dig.  ||  419. 
420.*] 

2.  Cbiuinaz.  Law  (H  412*)— Btidxitcc— Hxab- 
bat—Declabattor  Aoainbt  Intkbbst. 

Hearsay  declaration  agalnat  interest  should 
only  be  admitted  where  it  elearly  appears  tliat 
the  dedantlon  was  agamst  oedarant^s  In- 
terest. 

rs^.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ||  894r^2;  Dee.  Dig.  |  412.*] 

8.  HoHioiDB  (I  163*)  —  BTxnanoi— iMKonAx, 

Acts  bt  Aoousbo. 

That  an  accusation  of  murder  depended  <« 
drcumstantial  evidence  did  not  Jpstin  the  ad- 
mission  of  evidence  that  accused,  a  white  man, 
had  a  room  at  the  house  of  a  colored  woman, 
for  the  purpose  of  secretly  meeting  and  spend- 
ing the  night  with  another  eotored  woman,  some 
three  nights  or  more  each  week. 

[Eld.  Note. — For  other  cases,  see  Homicide, 
Out  Dig.  II  310,  811;  Dec^  Dig.  |  168.*] 

4.  HouciDK  (I  888*)— AffPBAL  — HABiczxaa 

Ebkob— JB^IDBirOK. 

The  admission  of  such  evMenee  was  prej- 
udicial error. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  H  709-718;  Dec  Dig.  {  838.*] 
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6^  CszunAX  Law  (|  400*)— BnmnoB-Sio* 

OHDABT  HTIDENCB. 

Bridence  of  persons  present  at  the  coro- 
ner*! inqpest  as  to  statementi  then  made  by 
■censed  is  not  objectionable  onder  the  secon- 
dary evidence  rale. 

[Efd.  Note.— For  other  cases,  aee  Criminal 
Uw.  Gent  Dig.  ||  879-886;  Dec  Die  {  400.*] 

ft.  CouBTS  (I  66*)— INTEBPSETERS— Bias. 

Th».  appointment  as  conrt  interpreter  of  a 
penon  who  had  contributed  toward  a  fund  for 
accnsed's  prosecution  aTolds  a  convictton. 

[Ed.  Note.— For  other  cases,  see  Courts,  Oant. 
Dif.  ii  194r-lfi7;  Dec.  Dig.  |  S6.*] 

Appeal  from  Fonrteentb  Jodldal  District 
Oonrt.  Pariah  of  AToydlv;  G.  H.  OoOTlUon, 

Joe  laaaxoob,  Jr.,  mm  cooTlcted  of  dum- 
■lanebter,  and  ajqimte.  Verdict  set  aside, 
and  caee  remanded  for  further  proceedings. 

Coco  &  CoaTlUon,  for  appeUant.  Walter 
Onion,  Atty.  Oen.,  S.  Allrai  Bordtion,  Diet. 
Atty.,  and  J.  W.  Jc^on  (G.  A.  Gondian,  of 
eoonati),  for  the  States 

PROVOSTY,  J.  The  accnsed  waa  tried 
for  mnrder,  and  foimd  guilty  of  manalangh- 
ter,  and  sentenced  to  20  years  at  hard  labor. 

The  deceased  was  found  dead  by  the  way- 
side^ Blaln  by  some  person  unknown.  This 
was  a  few  boors  after  he  had  received  his 
week's  wages,  and  been  cursed  and  abused 
hy  the  accused  because  of  bis  refusal  to  pay 
a  Jnst  debt  of  $2.8C  out  of  said  wages. 

The  theory  of  the  defense  was  that  the 
motlTe  of  the  crime  had  been  robbery; 
whereas,  that  of  the  prosecution  was  that  it 
had  been  the  animosity  of  the  accused  against 
the  deceased  tor  having  refosed  to  pay  the 
debt,  although  having  the  mfmey  In  his 
pocket. 

Over  the  objection  of  the  accused,  a  wit- 
ness was  allowed  to  testify  that  on  the  day 
before  the  homldde  be  bad  handed  26  cents 
to  the  deceased,  to  spend  6  cents  in  mailing 
a  letter,  and  to  return  the  remaining  20  cents; 
and  that  after  the  homicide  the  fatbw  of 
the  deceased  returned  the  20  cents. 

The  purpose  for  wblcb  this  evidence  was 
offered,  and  the  grounds  on  which  it  was 
objected  to,  are  stated  in  the  bill  of  excep- 
tion, as  follows: 

'fTbis  evidence  being  for  the  purpose  of  show- 
ing the  valuables  found  on  the  person  of  the 
deceased  when  he  was  (oond  on  the  wayside 
dead,  and  to  sustain  the  case  In  its  theory  as 
to  the  motive  for  the  crime;  that  is,  that  the 
accused  bad  killed  the  deceased  for  a  debt  of 
S2.85,  which  the  latter  had  refused  to  pay  the 
former  a  few  boors  before  the  killing,  and  to 
rebut  the  claim  by  the  defense  that  the  deceas- 
ed, as  a  matter  of  fact,  paid  said  debt  to  de- 
fendant. Said  evidence  o^ng  also  intended  to 
lepel  the  Idea  that  robbery  conid  have  been  the 
motive  for  the  crime. 

"The  evidence  was  objected  to  as  being  hear- 
say, and  relating  to  matters  which  bad  taken 
place  between  the  witness  and  tbe  deceased  out 
at  tbe  presence  of  the  acensed;  and  the  evl- 
^nee  was  admitted  beeanse  *simply  leading 
to  some  other  facts.* " 


[1]  The  "other  facts"  In  question  are  not 
stated;  but  the  entire  testimony  of  tlie  wlt^ 
ness  Is  brought  up  in  the  bill,  and,  while  we 
fall  to  discover  wber^  it  was  hearsay,  since 
the  witness  doee  not  say  that  any  one  told 
Mm  anything,  we  foil  to  discover  anything 
in  it  going  to  show  that  the  20  cents  given 
by  the  father  of  the  deceased  to  tbe  witness 
had  been  found  on  the  dead  body;  and,  in 
the  absence  of  such  showing,  we  fall  to  see 
what  relevancy  tbe  said  testimony  could 
have  had.  On  the  face  of  the  bill,  there- 
fore, said  testimony  would  appear  to  have 
been  inadmissible;  but  we  shall  make  no 
express  ruling  on  the  point,  as  the  verdict 
has  to  be  set  aside  on  other  grounds. 

[21  To  prove  tbe  nonpayment  of  tbe  debt, 
tbe  state  sought  to  have  a  witness  repeat  a 
statemoit  made  to  blm  by  the  deceased,  to 
the  effect  that  be  had  not  paid  the  debt  to 
the  accnsed.  This  evidence  was  objected  to 
as  b^ng  hearsay,  but  was  admitted  as  being 
a  declaration  against  Interest  made  by  a 
person  now  deceased.  The  role  by  which 
hearsay  declarations  of  that  kind  are  ad- 
missible in  evidence  has  to  be  applied  with 
cantton.  The  fact  of  the  declaration  having 
been  against  interest  onght  clearly  to  ap- 
pear. In  the  presoat  case,  we  are  very  doubt- 
ful whether  there  was  such  opposition  of 
interest.  True  tbe  a<^owledgment  of  ow- 
ing a  debt  Is,  in  general,  against  the  interest 
of  the  speaker;  but  the  motive  of  pecuniary 
Interest  may  in  particular  cases  yield  to 
some  stronger  motive.  In  the  present  case, 
tbe  deceased,  at  tbe  time  he  Is  said  to  have 
made  the  statement  In  question,  bad  just 
bem  cursed  and  abused  by  the  accused  in 
the  presmce  of  a  crowd  because  of  the  non- 
payment of  the  debt,  and  may  well  have 
made  the  said  statemoit  by  way  of  asser- 
tion, or  Tindlction,  of  bis  own  manhood,  in 
order  to  show  that  be  had  not  been  Intimi- 
dated into  paying  tbe  debt  We  shall  make 
no  ruling  on  the  point,'  bat  leave  It  to  tbe 
good  judgment  of  the  learned  trial  Jndg^ 
upon  a  full  consideration  of  all  the  fticts, 
on  the  retrial  of  tbe  case. 

Tbe  cases  of  State  v.  West,  45  La.  Ann. 
17,  12  South.  7,  and  State  v.  Young,  107  La. 
618,  31  South.  998.  cited  by  the  learned  coun- 
sel for  accused  In  support  of  the  contention 
that  the  declarations  against  Interest  of  a 
witness,  since  deceased,  are  not  admissible, 
are  not  In  point.  The  nde  Is  that  such  dec- 
larations are  admissible.  An  exception  Is 
rec<^nlzed  to  that  rule  in  the  case  of  an  ac- 
knowledgment by  a  third  person  that  he 
committed  the  i^lme  of  which  the  accnsed 
stands  charged;  and  State  v.  West  and  State 
V.  Tonng  are  mere  applications  of  this  ex- 
ception. Prof.  Wigmore  (Wig.  Ed.  }  1476) 
criticises  this  distinction  as  arbitrary  and 
Illogical;  but  he  recognizes  that  It  Is  now  too 
firmly  founded  to  be  shaken. 

[31  The  state  was  allowed  to  prove  by  a 
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colored  woman  tbat  ttie  accnsed*  a  white 
man,  bad  a  n»om  at  ber  house  which  he,  tor 
the  purpose  of  mating  clandestinely  and 
spoiding  the  night  with  another  colored  wo- 
,  man,  occupied  three  nights  of  the  week,  and 
sometimes  oftener. 

The  reason  glrai  In  the  per  curiam  for 
admitting  this  evidence  is  as  follows: 

"The  accused  beln^  on  trial  for  murder,  and 
tbe  onl7  evidence  beins:  circumstantial  eTidence, 
it  is  competent  for  the  state  to  afaow  wtiere  the 
accused  resided,  the  places  he  ate,  the  places 
he  slept,  and  the  places  he  frequently  visited 
when  not  at  his  own  home;  the  babtts,  con- 
duct, and  all  circumstances  snrrooDding  the 
disposition  of  the  accused  ere  admissible,  es- 
pedally  when  the  evidence  shows  tlie  accused 
was  arrested  the  night  following  the  evening 
of  the  homicide,  which  was  at  a  different  place 
of  bis  habitual  stays." 

[4]  Because  d^ndeut  upon  circumstan- 
tial evidence  and  for  murder,  the  case  was 
not  emancipated  from  the  rule  that  erldeoce, 
to  be  admLssible,  must  be  relevant  We  see 
no  connection  betwe^  the  murder  and  the 
fact  that  the  accused  had  this  room  and 
met  a  colored  woman  there  clandestinely; 
and  since  this  evld^ce  was  of  a  diaracter 
.to  prejudice  the  case  of  the  accused  we  thlitk 
Its  admission  was  reversible  error. 

The  next  bill  has  reference  to  an  attempt- 
ed Impeachment  of  one  of  the  witnesses  of 
the  accused.  Tlie  complaint  Is  that  the  ques- 
tions propounded  for  the  purpose  of  laying 
the  foundation  for  the  impeacbmoit  were  in- 
Tolred  and  complicated,  and  embraced  dif- 
tereat  matt«v,  some  true  and  some  false, 
so  that  it  was  not  possible  for  the  witness 
to  give  a  single  or  even  Inteiligeut  answer 
to  them;  and  that  the  testimony  adduced  for 
the  ostensible  purpose  of  the  Impeachment 
went  tar  beyond  that  purpose,  brliuilng  up 
new  matters  which  not  only  had  no  tend^ 
cy  to  Impeach  the  witness,  but  were  not 
even  properly  rebuttal. 

This  complaint,  we  find,  Is  largely  wdl 
founded.  The  mode  of  proceeding  for  lay- 
ing the  foundation  for  impeaching  a  witness, 
and  for  adducing  the  Impeaching  evidence, 
Is  very  simple;  and  we  assume  that  on  the 
new  trial  of  the  case  there  will  be  no  occa- 
sion for  the  renewal  of  the  present  com- 
plaint on  that  seorew 

H]  The  next  bill  embodies  the  objection  of 
the  accused  to  the  sheriff  having  been  al- 
lowed to  testify  to  statementa  made  by  the 
accused  at  the  coroner's  Inquest  The  ob- 
jection Is  that  the  best  evldrace  of  the  tes- 
timony glTen  by  the  accused  at  the  coroner's 
Inquest  la  the  testimony  Itself,  as  reduced 
to  wrtttnc  by  the  coroner  and  embodied  In 
his  procte*T^ial  of  the  inquest 

WhUe  the  testimony,  as  reduced  to  writing 
by  the  coronw,  may  be  the  most  reliable  erl- 
doioe  of  what  the  testimony  was,  it  Is  not 
the  best  erldmce  in  the  sense  of  the  rule 
of  best  ertdence;  or,  In  other  words,  the  tes- 


timony of  the  othw  persons  who  wwe  pres- 
ent when  the  testimony  was  given,  and  who 
beard  and  remembered  It,  Is  not  secondary 
evidence,  but  Is  primary  evldoice;  and.  as 
such.  Is  equally  admissible  with  the  written 
report  of  the  testimony.  SO  Am.  &  Ei% 
Enc.  p.  1100;  State  v.  Farrier,  114  La.  &T9, 
38  South.  460. 

[t]  The  next  and  last  bill  was  to  the  act 
of  the  court  In  <ihoo8big  as  interpreter  a 
person  who  had  been  summoned  as  a  wit- 
ness fior  flu  atat^  and  bad  contributed  to  a 
fund  for  the  prosecution  of  the  accused. 

This  alone  Is  sufficient  to  -vitiate  the. Ten 
diet.  The  person  chosen  to  Interpret  Into 
sfcigl^ffi^  testimony  glvai  In  a  tongue  iKit  un- 
derstood by  Jury,  court,  or  counsel  must  be 
absolutely  disinterested,  unprejudiced,  and 
unbiased;  and  the  mind  of  a  person  who 
has  contributed  towards  a  Aii^  for  the  pros- 
ecutl<Hi  of  an  accused  can  hardly  be  said  to 
be  in  that  condition. 

The  verdict  and  sentence  are  therefore  set 
aside,  and  the  case  Is  remanded,  to  be  pro- 
ceeded with  according  to  law. 


(ISO  La.) 
No.  13,606. 
Succession  of  AI/QXANDBB. 
(Supreme  Court  of  Louisiana.   Jan.  15,  19U 
Behearlng  Denied  Feb.  12.  1912.) 

(SyUabiu  &y  «A«  Oourt.) 

1.  TXRAITCT  IN   COUUON    (|  66*)— MUTUAL 

LuBiuTiEB  or  ComVANTB— SumcxsncT 

or  EVIDEHOI. 

The  UDCorroborated  testimony  of  the  sni- 
viving  co-owner  of  a  piece  of  real  estate,  to 
the  effect  that,  as  between  ber  and  the  deceased 
co-owner,  it  was  understood  that  she  was  not 
to  be  liable  for  any  part  of  a  debt  of  91.000, 
secured  by  mortgage  on  the  common  property, 
is  insufficient  to  release  her  from  such  liaoQi^, 
and  particnlarly  where  it  appears  that  she  tiad 
joined  with  the  deceased  m  making  notes  in 
renewal  of  the  debt. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  S  65.*] 

2.  PABTNEBBHIP   ii  110*)  — MUTUAI.  RiOBTB 
AND  lilABIUTIBS— AOtlONB. 

Where  real  estate  held  in  common  Is  sold, 
and  one  of  the  joint  owners  retains  iMssession 
of  the  proceeds,  the  fact  ttiat  he  and  the 
other  Joint  owner  are  partners  in  the  plantiog 
business  is  no  bar  to  an  actiim  such  other 
joint  owner  lor  tiie  recovery  of  his  share  of 
the  price,  where  it  does  not  appear  th&t  the 
property  was  held  as  a  partnership  asset 

TEd.  Note.— For  other  cases,  see  Partuersfaip, 
Dec.  Dig.  I  110.*] 

S.  Limitation  or  Aorions  (|  Itf*)— Ac- 

ENOWLEDaUNT  OB  NBW  PBOHISB— BKQDI- 

SITBS— SiaNATUBB. 

An  unsigned  memorandum,  the  date  and 
meaning  of  ^ch  are  uncertain,  exhibited  in  a 
book  which  Is  produced  by  the  opponent  and 
shown  to  have  osen  turned  over  to  her  after 
the  death  of  the  alleffed  debtor,  la  bunffident 
to  establish  an  intermptloB  of  prescripUoo 
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Agaiurt  a  dalv  far  ^100^  nld  to  have  be«i 
loaned  to  the  decedent. 

[EU.  Note.!— For  other  caaea.  aee  UmitaUon  of 
A^ona,  Oent  Dig.  U  D98-S96;  Dec.  Dig.  f 

4.  CONTBACXB  (I  217*)— TBBUNAIIOn— Op- 

3109. 

Tbe  Improbability  that  two  persona  will 
enter  Into  a  particular  agreement  may  be  said 
to  disappear  with  the  estebHshment  of  the  fact 
tbat  they  actually  did  the  Improbable  thing  said 
to  have  been  agreed  on.  Thus,  thoagh  it  may 
appear  improbable  that,  immediately  after  ex- 
ecuting an  act  of  sale  of  real  estate  in  which 
certain  rights  are  reserved  to  the  vendor,  the 
vendee  should  propose  to  the  vendor  that  the 
latter  should  collect  the  revenne  from  the  prop- 
«rty  and,  after  paying  the  taxes  and  main- 
tenance charges,  appropriate  the  surplus  to 
his  own  support;  nevertheless,  if  that  course 
was  actaally  pursued  for  several  years  after 
the  date  of  the  sale,  and  up  to  the  death  of 
the  vendee,  who,  in  the  meanwhile,  paid  no 
part  of  the  purdiase  price,  such  facts,  together 
with  positive  testimony,  may  be  sufficient  to 
prove  tbat  the  proposition  was  made  and  acted 
on.  .But  where,  m  sach  case,  the  revenues 
from  the  proper^  far  exceed  the  required  out- 
Iny,  and  it  is  not  shown  tiiat  the  vendor  ac- 
cepted the  proposition,  otherwise  than  by  act- 
ing on  iL  and  did  not  so  bind  himself  that  he 
coald  be  held  liable  for  such  outlay  in  the  event 
of  its  exceeding  the  revenue,  and  where  other 
-drenmstances  point  to  the  condnslon  that 
something  in  the  nature  of  a  donation  or  bene- 
faction was  intended,  and  not  a  contract  which 
would  bind  the  vendor,  to  his  loss  or  prejudice, 
the  arrangement  proposed  and  acted  on,  -mOi 
be  held  to  liave  bem  binding  on  the  parties  so 
long  as  they  acquiesced  in  It,  to  have  been 
terminable  at  the  option  of  either,  and  to  have 
been  terminated  when  the  executor  of  the  ven- 
dee notified  tHe  vendor  that  he  should  no  longer 
collect  the  revenoe  of  the  property. 

[Eld.  Note.— For  other  cases,  see  Contnets, 
Cent.  Dig.  H  1006-1000:  Dee.  Dig.  |  217.«J 

■5.  NoTAUW  (i  8*)— CoMFKnaAXXON— Sravn- 

TOBT  PBOVISION. 

The  fees  to  which  notaries  are  entitied  for 
making  inventories  of  succession  properly  are 
regnlated  by  Act  No.  101  of  1870,  according  to 
which  the  charge  of  a  round  snm,  Indnolng 
■other  services,  is  Inadmissible. 

[Ed.  Note.— For  other  eases,  see  Notaries, 
Dec.  Dig.  I  8.*] 

Aiq;>ea]  from  Tventy-Thfrd  Jndldal  Dis- 
trict Court,  Pariah  of  8t  Maxy;  Qiarles  A. 
O'Nlell.  Judge. 

In  the  matter  of  the  snccesslon  of  Moaes 

5.  Alexandra'.  From  a  Judgment  maintaining 
in  part  oi^iMwitloDa  by  Leah  Hope  and  oth- 
ers to  the  piDTtBional  account  of  the  ex- 
ecutor, he  appeals.  Modlfled. 

Allen  ft  Pecot,  for  appellant  Borah  & 
jaimel,  for  appellee  testamentary  executor. 

MONBOa^J.  Decedent  died  early  in  1900, 
and  in  doe  time  his  executor  filed  a  provt 
alonal  account,  which  was  opposed  by  Leah 
Hope.  Frank  Jackson,  and  W.  J.  Formento, 
and  he  has  appealed  from  a  Judgment  which, 
in  part,  maintained  those  oppositions. 

[1]  1.  Leah  Hope  claimed,  originally,  fV 
176,  with  Interest,  as  the  balance  due  upon 
her  share  of  the  price  of  the  "Daisy"  planta- 
tion, and  $500,  mon^  aaid  to  have  been  loan- 
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ed  to  decedent  She  was  allowed  $550  on 
the  first  Item,  and  the  $500  representing  the 
second  item,  less  $241.66,  deducted  on  ac- 
count of  money  shown  to  have  been  received 
by  her  from  the  decedent  She  has  answered 
the  appeal  and  complains  only  of  the  reduc- 
tion In  the  item  of  $500.  We  find  that  on 
September  17.  1006,  opponent  and  decedent 
sold  the  "Daisy"  plantation  (which  they  own- 
ed In  the  proportions  of  M,  and  %)  for  $8,- 
200,  which  price  was  paid  by  the  notes  of 
Henri  Julien,  the  vendee;  one,  for  $1,950,  ' 
and  five  for  $1,250  each,  all  of  which  notes 
the  decedent  kept  In  bis  possession.  In  or- 
der to  make  the  sale  it  was  necessary  to 
dear  the  property  of  a  mortgage  that  was 
resting  on  It  and  the  money  for  that  pur- 
pose was  borrowed  from  the  Bank  of  Bald- 
win, on  a  note  made  by  the  vendors,  with  one 
of  the  Julien  notes  as  collateraL  The  loan 
from  the  bank  was  renewed,  probably,  more 
than  once,  and.  In  the  end,  amounted  to 
$1,250,  for  which  amount  the  bank  held  a 
note  made  by  the  opponent  and  decedent 
and  secured  as  stated,  which  note  has  been 
paid  by  the  estate  of  the  decedent  The  net 
amount  realized  from  the  sale  of  the  planta- 
tion was  therefore  $6,950.  of  which  opponent 
was  entitled  to  or  $l,737JtO.  She  admits, 
in  her  opposition,  that  she  received  from  the 
decedent  as  of  date  January  1,  1900,  one  of 
the  Julien  notes  for  $1,250,  so  that  the  bal- 
ance due  her  Is  $487.50.  She  testifies  that 
it  was  understood  that  she  was  not  to  be 
liable  for  any  part  of  th^  mortgage  debt,  but 
her  testimony  is  improbable  on  its  face,  and 
is  not  only  uncorroborated,  but  Is  in  con- 
flict with  the  fact  that  she  Joined  with  the 
decedent  in  borrowing  money  to  pay  that 
debt  and  in  maldng  a  note  for  the  money  so 
borrowed.  [2]  It  Is  said,  on  the  other  band, 
that  opponent  and  decedent  were  partners 
in  the  planting  business,  and  that  her  only 
action  Is  one  for  the  settlement  of  the  part- 
nership ;  but  it  is  not  shown  that  the  planta- 
tion was  an  asset  of  the  partnership,  and  the 
mere  fact  tbat  opponent  ajid  decedent  were 
Joint  owners  of  a  piece  of  real  estate  and 
were,  at  the  same  time,  the  partners  of  each 
other,  in  planting,  Is  no  bar  to  a  suit  by  the 
one  against  the  other  with  respect  to  the  In- 
terest first  mentioned.  It  is  true  that  there 
is  some  indication,  in  the  testimony,  that  the 
decedent  used  some  of  the  Julien  notes  in 
obtaining  money  for  the  purposes  of  the 
partnership;  but  it  is  not  shown  to  have 
been  done  with  the  knowledge  or  consent  of 
the  opponent,  and  in  delivering  to  her  one 
of  the  notes,  under  the  circumstances  stated, 
decedent  appears  to  have  admitted  that  she 
was  entitled  to  her  interest  in  them,  in  kind. 
We  therefore  conclude  that  upon  this  Itelh 
opponent  should  be  allowed  $487.60,  with  In- 
terest at  8  per  cent  from  September  17, 
1906,  until  paid.  Opponent  testifies  that 
she  loaned  the  decedent  the  $500  which  she 
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here  clalma,  Id  cash  (tbongb  she  kept  a  bank 
account),  and  that  she  took  no  receipt  or 
other  written  eTldenc©  of  the  transaction. 
She  saya  the  loan  was  made  In  the  smnmer  of 
1907,  to  assist  decedent  In  taking  up  "Frank 
Jackson's  notes-"  She  also  says  that  she 
was  borrowing  money  from  the  banks.  In 
1907,  tor  her  planting  operations,  but  that 
she  loaned  the  $500  from  money  which  she 
had  kept  in  her  possession  and  had  not  de- 
posited In  bank.  Beyond  that,  ft  appears 
that,  late  In  1908,  opponent  called  on  the  at- 
torney who  la  now  representing  the  executor 
and  asked  his  advice  as  to  the  coarse  tha.t 
she  should  pursue  In  regard  to  ber  Interest 
In  the  Julien  notes;  that  he  told  her  that 
Alexander  was  rery  sick  and  she  had  better 
call  on  him  and  luve  the  matter  adjusted; 
that  she  took  the  advice  so  given  and  called 
on  Al^ander,  who  sent  to  the  bank  and  had 
one  of  the  Jullen  notes  brought  to  bis  bouse 
and  delivered  to  her.  There  Is  some  con- 
flict in  the  testimony  as  to  whether  anything 
was  then  said  about  a  balance  being  still  due 
to  opponent,  or  whether  Alexander  said  that 
the  delivery  of  the  note  was  a  settlement  In 
full;  but  no  one  pretends  that,  eitber  upon 
the  occasion  of  opponent's  visit  to  the  attor- 
ney or  upon  that  of  her  interview  vritb  Alex- 
ander, any  claim  was  asserted  for  the  V600 
here  donanded.  On  ber  tsoss-examlnation, 
the  oppon^t  was  asked  whether  she  was 
paid  Any  money  by  Alexander  In  1907,  1908, 
and  1909,  and  she  answered,  very  positively, 
that  she  vras  not  She  was  then  confronted 
vritb  checks,  for  various  amounts,  drawn,  in 
those  years  by  Alexander  to  her  order  and 
by  her  indorsed  and  she  admitted  that  she 
had  collected  the  amounts  called  for  by 
them,  saying,  as  we  understand  ber  testimo- 
ny, that  the  checks  had  been  given  In  pay- 
ment of  money  due  her  on  accoimt  of  tbe 
planting  bnalnesa,  or  to  enable  her  to  pay 
the  laborers  employed  for  the  purposes  of 
that  business.  [1]  Opponent  produced  a 
small  book  containing  a  miscellaneous  lot  of 
entries,  and  among  them  a  page,  at  the  top 
of  which  ai^ieara  the  figures  "1907-71908," 
and,  below: 

Frank  Jackson  to  M.  S.  A. 

Cash  not  (■l<d   27  00 

From  Leah  GOO  00 

One  of  the  witnesses  testlfled  that  the 
handwriting  is  that  of  the  decedent,  but  he 
seemed  to  be  unable  to  recognize  the  other 
writing  and  figures  in  the  same  book,  and  It 
appears  that  tbe  book  had  been  turned  orer  by 
the  widow  of  the  decedent  to  the  op[>onent; 
that  the  widow  bad  had  some  litigation,  or 
threatened  litigation,  with  the  executor, 
which  was  compromised;  that,  as  part  of  the 
compromise,  the  papers  of  tbe  decedent  were 
to  hare  been  turned  over  to  the  «Eecutor; 
that  Btme  papers  were  turned  over;  but 
that  there  was  not  a  canceled  check  among 
them.  Upon  the  whole,  the  book  does  not 
recommend  Itself,  Finally,  James  Hope,  the 


broths  of  tbe  oppon^t,  was  called  to  cor- 
roborate her  testimony  upon  tbe  subject  of 
the  loan  of  the  fSOO,  and,  like  the  oppooeat 
he  said  the  loan  of  the  $500  was  made  in 
1907,  for  the  purpose  of  aiding  Alexander 
in  the  purchase  of  Frank  Jackson's  place, 
and  he  further  said  that  It  was  made  on  the 
prairie,  on  tbe  Daisy  plantation,  before  that 
plantation  was  sold.  If,  bowew,  the  mon- 
ey was  borrowed  for  Uie  purposes  of  the 
Jackson  business.  It  must  have  been  borrow- 
ed prior  to  the  month  of  August,  1906,  whoi 
that  busineBS  was  transacted,  and.  If  it  was 
borrowed  on  the  Daisy  plantation,  and  be- 
fore the  sale  of  that  property,  it  must  hare 
been  borrowed  prior  to  September,  1906, 
when  that  sale  took  place.  In  either  case, 
the  claim  is  barred  by  the  prescription  of 
three  years,  which  tbe  executor  pleads,  since 
the  opposition  was  not  filed  nntU  December 
7,  1909.  This  prescription  cannot  be  held  to 
have  been  interrupted  by  the  entries  In  tbe 
little  book,  became  they  are  u"*iigned  and. 
in  our  (pinion,  not  sufficient  for  that  purpose. 
C.  C.  art.  2278;  Coyle  v.  Sncoession  of  C^eevy. 
34  La.  Ann.  543;  Weil  v.  Jacob's  Estate^  lU 
La.  364,  8S  South.  599;  Successim  of  Drto- 
coll,  125  La.  287.  61  Sontb.  200. 

[4]  2,  Frank  Ja<&aon  appears  on  the  ac- 
count as  a  creditor,  on  a  mortgage  note  at 
(1,000,  r^resenting  part  of  tbe  pnrdiase 
price  of  certain  prot>erty  sold  by  him  to  de- 
cedmt;  but,  as  against  the  amount  called 
for  by  the  note,  the  executor  cbarsee  the  op- 
ponoit  with  9900,  as  rent  collected  from  ten- 
ants upon  the  property. 

Tbe  opponent  sets  up  the  note,  also  a 
stipulation,  In  the  act  of  sal^  of  the  prop- 
erty -wher^  be  and  bis  wife  are  to  continue 
to  live  upon  said  proper^,  and,  farther,  an 
alleged  snbseqnrait,  verbal  agreement,  where- 
by he  is  to  have  the  rli^t  to  collect  Uie  rents 
from  certain  tenements,  other  than  that  oc- 
cupied by  him  and,  after  paying  the  ^Moae 
of  maintalnlDg  the  property,  to  appropriate 
tbe  balance  to  bis  own  ose,  so  long  as  the 
purchaser  should  live.  He  alleges,  in  the 
alternative^  that,  should  the  court  hold  that 
he  must  account  for  the  roits,  tbe  amount 
coUected  is  $728.  and  that  he  la  entitled  to 
set  oil,  agninst  the  claim  therefor,  varloas 
amounts  upended  tm  the  property  and  loan- 
ed to  the  owner,  aggregatin(  1506.83. 

We  think  it  neceesarr  to  aay,  In  order  that 
this  matter  may  be  made  oomprtfieiHlble  to 
the  ordinary  mind,  tliat  the  opponent  is  a  ne- 
gro, abont  80  years  of  age,  with  a  wife  who 
is,  probably,  not  much  younger,  and  that  be 
owned  several  lots  lying  oontlgaoas  to  each 
other,  near  tbe  depot  in  tbe  town  of  Frank- 
lin, containing  a  supffl^clal  area  about  equal, 
as  we  infer,  to  a  block  800  feet  sgnare,  and 
having  upon  them  the  dwelling  In  which  he 
lived,  and  a  garden  attached  thereto,  togeth- 
er with  five  other  dwellings  which  appear  to 
bare  brought  a  rental  of  about  96  per  month 
each.  Fart  of  the  property  was  subject  to 
a  mortgage  In  order  to  clear  off  which  tbe 
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opponent,  on  Aii(tiat  8,  1906,  boM  a  balf 
Intereflt  In  tbe  part  mortgaged  to  the  dece- 
dent for  $1,600;  and  thereafter,  on  Aognst 
20tli.  at  the  eameet  wUdtatlon  of  decedent, 
sold  him  tbe  remaining  half  Intweot  in  aald 
part,  togeth^  with  tbe  whole  Interest  in 
another  lot,  measuring  ^xl56  feet,  for  the 
recited  consideration  of  $1J120,  conoeming 
which  the  act  reads: 

"Payable  as  follows,  to  wit:  |220  payable 
one  year  from  date,  Aoguat  20,  Iwl,  and 
which  snm  shall  be  a  first  mortgage  and  Ten- 
dor's  privilege  on  the  property  be  paid  by 
prefermee  oat  of  the  remaining  portion  of  the 
porchase  price,  which  Is  S1,000,  and  is  payable 
three  years  from  date,  Augnst  20,  1909;  as 
representing  which  credit  portion  said  Tendee 
has  made  and  signed  his  several  two  promis- 
sory notes,  made  payable  at  the  epochs  afore- 
said, to  the  order  of  himself  and  by  him  in- 
dorsed in  blank,  dated  with  this  act,  witii  inter- 
est at  tbe  rate  of  eight  per  cent,  per  annum 
from  date,  payable  annoally,  until  paid,  which 
said  promissory  note  *  •  ♦  haTe  (sic)  been 
delivered  to  said  iTrank  Jackson,  who  ac- 
kKMriadMB  tha  reeetpt  thereof  as  well  as  the 
cash  poiroon  of  this  sale." 

The  act  contains  a  further  stipulation  ai 
follows,  to  wit: 

"In  addition  to  the  ^nsideratlon  expressed 
In  this  deed  and  in  the  deed  passed  before  H. 
O.  Block,  the  Tender  reserres  the  right  to 
live  upon  the  premises  sold,  in  the  house  now 
occupied  by  hfm,  and  reserves  the  use  of  the 
yard  and  garden  attached  to  said  premises, 
nils  right  reserved  to  blm  so  long  as  he  or  bis 
wife  Itres;  the  Tondora  (to)  exercise  no  right 
of  ownership,  bnt  merely  lo  occupy  the  one 
boose  and  lot." 

The  story  that  the  opponent  now  tells  Is : 
First,  that  be  never  saw  or  heard  of  any  note 
ft>r  9220;  next,  that  npon  the  same  day  that 
the  act  of  sale  was  signed,  Alexander  came 
to  his  boose  and,  to  quote  his  testimony: 

"He  told  me  we  would  collect  the  rents  and 
keep  the  entire  expenses  of  the  place,  and  the 
balance*  we  oonld  nse  It  Q.  When  was  thatT 
Tell  OS  exactly  when  that  was.  A.  It  was  the 
day  yon  passed  the  sale  (the  connsel  having 
acted  as  the  notary  in  the  ease).  Q.  Where 
was  It  you  had  that  agreement?  A.  It  was 
the  day  yon,  Mr.  Borah,  passed  the  sale.  Aft- 
er the  sale  was  over,  I  left  and  went  down  to 
nur  house,  and  Mose  come  down  there,  and  my 
wife  was  kinder  grumbling,  and  Mose  told  me 
everything  was  au  r^ht;  we  could  collect  the 
rent  and  keep  the  entire  expense  of  the  place 
and  use  the  hslance  to  live  ofF.*' 

He  says  that  his  wife  and  Dan  Overton 
were  twesent,  and  that  there  were  two  wo- 
men in  the  bouse  who  bad  come  to  pay  their 
rmit  and  who  went  away;  that  he  does  not  re- 
member whether  Jim  Hope  was  there;  that 
Alexander  told  him  the  same  thing  on  sever- 
al other  occasions.  He  farther  says  that  his 
understanding  was  that  he  was  to  have  the 
z«sit8  so  long  as  he  and  bis  wife  (and  not  so 
long  as  Alexander)  lived. 

Tbe  testlmtmy  so  given  Is  corroborated  by 
that  of  Overton,  who  says: 

"Mose  said  to  the  old  man,  Frank:  ITncle, 

Ko  jost  go  on  and  collect  these  rents  and 
«  the  property  and  you  live  off  the  money, 
just  so  you  keep  the  property  up;  you  and 
joor  wife  Uve  oS  It  and  keep  up  property 
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and  tte  taxes.'  Q.  Do  yon  romunber  when 
that  conversation  was  had?  A.  Tee,  sir; 
we  went  back  to  old  man  E'rank  Jackson's 
house,  after  the  sale  was  over.  Q.  And  you 
are  certain  that  Mose  told  him  that?  A.  Yes, 
sir." 

Leah  Hope  testifies  that  she  heard  Alex- 
ander say  tbe  same  thing,  more  than  once, 
to  Frank  Jackson,  and  the  totlmony  of 
Lizzie  Nelson,  Amelia  Doacet,  and  James 
Hope  Is  much  to  the  same  effect  It  must  be 
confessed  that  tbe  proposition  or  understand- 
ing relied  on  by  the  opponent,  following,  as 
it  Is  said  to  have  done,  immediately  upon 
tbe  execution  of  the  written  Instrument  evl- 
dmdng  the  sale  of  the  .property  affectedf 
bears  upon  its  tece  an  air  of  improbablll^; 
but  It  Is  to  be  borne  in  mind  that  tbe  actors 
belong  to  a  class  who  are  not  unlikely  to 
deal  with  their  affairs  In  unexpected  waya, 
and  tbe  Improbability  disappears  vrbea  we 
find  that  what  we  should  be  disposed  to 
assume  they  would  not  do,  they  have  sctn- 
ally  done.  Thus,  there  appears  to  be  no 
doubt  that,  from  the  day  of  tbe  sale  np  to 
that  of  bis  death,  nearly  three  years  later, 
Alexander  allowed  Jackson  to  collect  tbe 
rents  from  the  premises  In  question  and  dls* 
pose  of  them  as  he  pleased,  and  it  Is  be- 
yond dispute  that  Jackson  paid  tbe  taxea 
for  the  years  1806,  1907,  and  1908,  and  also 
premiums  of  Insurance  for  ttie  yean  from 
1907  to  1910,  upon  a  policy  covering  not  <Hily 
the.boiwe  that  he  lives  In,  but  tbe  other 
five  teoemeuts.  We  are  inclined  to  think, 
too,  that  he  expended  some  money  in  t»- 
pabn,  after  the  sale  of  the  property;  but 
as  there  Is  some  uncertainty  in  the  testi- 
mony as  to  the  date  of  tbe  repairs,  we  shall 
not  enter  into  that  question.  On  the  other 
band,  it  Is  not  pretended  that  Al^ander  paid 
any  taxes  on  the  property,  or  k^  it  Insured, 
and  It  Is  neither  shown  nor  suggested  that 
he  paid  the  note  of  $220,  or  that  be  ever 
paid  any  one  of  tlie  annual  installments  of 
interest  on  the  note  of  $1,000.  He  seems  to 
have  bem  satisfied  to  have  tbe  title  vested  in 
him,  and,  paying  no  part  of  the  price,  to  al- 
low opponent  tbe  use  of  tbe  property  on  con- 
diticm  of  his  i^lng  the  taxes  and  tbe  cost 
of  insurance  and  maintenance.  The  revenue 
fn>m  the  property,  however,  far  exceeded 
the  required  outlay,  Including  compensation 
for  opponent's  services,  upon  any  ordinary 
basis:  and,  as  we  find  nothing  in  tbe  record, 
save  tbe  fact  that  he  acted  upon  decedent's 
ofter,  which  would  authorize  a  court  to  bold 
that  ojqponent  could  be  condemned  for  such 
outlay  in  the  event  of  its  exceeding  the  rev- 
enue, or.  In  fact.  In  any  event  our  conclusion 
is  that  the  offer  was  intended  as  In  the  na- 
ture of  a  donation  or  benefaction,  and  not 
as  the  basis  of  a  contract  whereby  opponent 
should,  under  any  and  all  circumstances,  be 
bound,  to  his  loss  or  prejudice:  that  tbe  ar- 
rangement resulting  from  such  offer  was 
therefore  binding  on  the  parties  so  loi^  as 
they  acquiesced  In  it,  but  was  terminable  at 
tbe  option  of  either;  and  that  it  was  termlnat- 
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ed,  when,  after  the  death  of  Alexander,  his  le- 
gal representatlTe  notified  opiwnrat,  or  caused 
him  to  be  notified,  that  he  should  collect  no 
more  rents.  We  are,  accordingly,  of  opinion 
that  opponent  ahould  recover  on  the  note 
of  fl,000,  held  by  him,  as  prayed  for,  and 
without  deduction  or  set-off. 

[6]  3.  Mr.  W.  J.  Formento  is  placed  on 
the  account  as  a  creditor  In  the  sum  of  $25, 
for  having,  as  notary.  Inventoried  a  single 
piece  of  real  estate  in  New  Orleans.  He 
filed  an  opposition,  claiming  a  larger  amount, 
and  was  allowed  $40.  The  question  la  gov- 
erned by  the  law  as  heretofore  interpreted 
by  this  court,  according  to  which  the  charge 
of  a  round  sum  in  such  case,  including  other 
services,  ia  Inadmissible.  Succession  of  Mor* 
gan  (Whitney),  124  La.  755,  60  Soutli.  703, 
and  authorities  there  cited.  On  the  basis 
fixed  by  the  statute  (Act  No.  101  of  1870^ 
161)  the  amount  allowed  by  the  enoator  !• 
as  much  as  can  be  demanded. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed ttiat,  as  to  the  opposition  of  Leah 
Hope,  the  Judgment  appealed  from  be  amend- 
ed by  reducing  the  abrogate  amount  allowed 
from  $808.86  to  $487.60,  upon  which  last* 
mfflitloned  amoont  opponent  Is  allowed  in- 
terest at  the  rate  of  8  per  cent,  per  annum 
from  Septonber  17,  1Q0&,  until  paid;  that, 
as  to  the  opposition  of  Frank  Jackson,  said 
Judgment  be  amended  by  allowing  the  oppo- 
nent $1,000,  with  Interest  at  the  rate  of  8 
per  cent  per  annum,  from  August  20,  1900, 
until  paid,  and  10  per  cent  as  attorney's 
fees,  upon  the  aggr^te  of  the  principal 
and  Interest  of  the  note  sued  on;  that,  as  to 
the  opposition  of  W.  J.  Formento,  said  Judg- 
ment be  amended  by  reducing  the  amount 
thereby  allowed  to  $26.  It  Is  further  adjudg- 
ed and  decreed  that  the  costs.  In  the  district 
court  of  the  oppositions  of  Leah  Hope  and 
Frank  Jackson,  be  paid  by  the  sncceeslon; 
that  those  of  the  opposition  of  W.  J.  For- 
mento by  the  opponent;  and  that  the  costs  of 
this  appeal  be  paid  by  the  succession,  Leah 
Hope  and  W.  J.  Formento,  in  the  propor- 
tions of  three-aevenths  each,  by  the  succes- 
sion and  Leah  Hope,  and  one-sevei^th  by 
W.  J.  Formento.  It  is  further  decreed  that 
in  all  other  respects  said  Judgment  be  af> 
firmed. 


(130  La.) 
No.  18,97a 

CENTRAL  GLASS  CO.,  Limited,  t.  GBBUAK 
AMBBICAN  INS.  00. 

Lt  re  OERUAN  AMERICAN  INS.  GO. 
(Supreme  Court  of  Louisiana.   Jan.  29, 1012.) 

(Si/Uabut  ly  the  Court.) 

1.  IlfSUBAnOK  (S  666*)— AcnONB  OH  POUGT— 

AduissIbilitt  of  Evidekox. 

Where  mlarepresentation  and  false  swearing 
are  set  m>  as  a  defense  to  an  action  on  a 
policy  of  nre  insurance,  the  vital  question  being 


whether  the  percentage  of  profit  as  shown  in 
the  proof  of  loss,  is  correct  or  Inflated,  and 
where,  from  the  character  of  the  bnainesB  and 
the  nonexistence  and  loss  of  records,  the  re- 
port of  experta,  upon  which  the  court  is  to 
predicate  Its  Judgment  Is  based  lazgeb  upon 
the  estimates  of  tJie  plaintiff,  which  dexendant 
attacks,  defendant  shonld  be  allowed  to  show 
from  plaintiff's  books  the  profits  earned  during 
the  few  years  Immediatelr  preceding  the  fire  in 
order  to  establish  a  basis  for  oom^rison  with 
the  profits  claimed  to  have  been  earned  ^ce 
the  taking  of  the  Ust  Inventory. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent  Dig.  H  1077-1686;  Dec  Dig.  {  665.*] 

2.  Account  (|  20*)— Sxathio  bt  Bxpetf- 

Refobt. 

Where  a  report  of  expert  accountants  U 
to  constitute  the  basis  of  a  Judgment  and,  in 
the  preparation  of  such  report  one  of  the  liti- 
ganto  is  represented  by  an  expert  whom  he 
names,  the  other  litigant  ought  to  be  slmUarlf 
represented. 

[Efd.  Note.— For  other  cases,  see  Account 
Ouit  Dig.  II  109-181;  Dec  Dig.  |  20.*] 

Action  by  the  (Central  Glass  Company,  Lim- 
ited, against  the  German  American  Insuraniie 
Company.  Application  by  defendant  for  cer- 
tloraii  or  writ  of  review  to  review  ttie  Judg* 
m^t  of  the  Coort  of  Appeal,  Parish  of  Ot- 
leans,  affirming  the  Judgment  fit  tbe  district 
court  for  plaintUC  Reversed  and  remanded. 

Cattery,  Qulntero,  Gldlere  &  Bmnrity,  for 
applicant  Laoanw,  Mich^  &  Laxams,  for 
tetsfomleat 

Statemmt  of  the  Case. 

MONROE,  J.  On  the  basis  of  a  total  In- 
surance of  1^,200  on  a  stock  of  merchandise, 
and  an  alleged  loss  In  excess  thereof,  plain- 
tiff recovered  Judgment  against  defendaht  for 
$1,000  on  its  policy  for  that  amount  ^tta 
Interest  and  damages  as  provided  by  Act  No. 
168  of  1906.  Defendant  originally  dailed 
liability  on  the  grounds  that  plaintiff  bad 
failed  to  comply  with  "the  iron-safe  clause^" 
had  been  guilty  of  misrepresentation  and 
false  swearing,  bad  intentionally  burned,  or 
caused  to  be  burned,  the  property  insured, 
and  that  the  act  of  1908,  if  applied  to  the 
contract  sued  on,  would  be  unconstitntionaL 
Thereafter,  by  supplemental  answer,  defend- 
ant abandoned  the  charge  of  arson  (for  tbe 
reason  that  a  criminal  prosecution,  based  on 
that  chaise,  had  resulted  in  tbe  acquittal  of 
the  accused),  and  confined  Itself  to  the  other 
defenses  mentioned. 

The  policy  in  question  covered  the  period 
between  November  25,  1907,  and  Novonber 
26,  1908.   The  fire  occurred  Angnst  80,  190& 
This  suit  was  instituted  December  80,  1906. 
The  supplemental  answer  was  filed  April  22, 
1909,  and  in  May  following  Sir.  Samuel  Mar-  j 
cuse  was  examined  by  consent  as  a  witness 
for  plaintiff,  for  the  reason,  as  stated,  that  I 
he  was  about  leaving  tbe  city,  the  sole  par-  | 
pose  apparently  b^ng  to  show  by  him  that 
during  the  period  from  April  1,  1906,  to  Jan- 
uary 1,  1908,  plaintiff  had  made  certain  prof-  ! 
Ita  in  its  business,  from  whkdi.  It  might  be 
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deduced  tbat,  deducting  snch  profits,  or  even 
larger  profits,  from  the  Cost  of  tbe  goods 
which  went  oat  after  the  date  last  men- 
tioned, there  Is  nothing  Improbable  In  plain- 
tiff's claim  as  to  the  quantity  or  ralue  of  the 
goods  Out  were  on  band  at  the  time  of,  and 
were  destroyed  I^,  the  Are.  Tbns,  according 
to  plalntUTs  proof  of  loss,  the  value  of  the 
goods  destro^red  hy  the  Are  was  $36,2S8.18, 
whldi  ralue  was  arrlTed  at,  sohstantlally,  as 
follows: 

Stock  on  hand,  •  ai  per  inrentory, 

Jany.  1,  1»08  f22,017  20 

Parchases  between  Jany.  1,  1908, 

and  Auk.  29, 1908   19351  69 

Expended  for  labor  1M86  45 

"         "fuel    620  49 

•*  "  freight  And  drayage..    2,577  18 

Mdse.  on  storage  and  for  repair. , . .      615  61 

162,008  62 

Sales  from  Jany.  1,  1908, 

to  Aug.  20.  1908  ^,655  60 

Less  profit  83%%   12.885  06  25,770  84 

Net  kwB   180,288  18 

Assnming  that  the  figures  showing  the  val- 
ne  of  tbe  stock  on  band,  as,  also,  those  repre- 
senting tbe  purchases,  expenditures  and  sales, 
are  correctly  stated,  It  would,  of  course,  fol- 
low thnt,  if  there  was  no  profit  on  the  sales, 
the  value  of  the  stock  burned  would  be  found 
by  deducting  the  entire  $88,655.50  (represent- 
ing tbe  valUQ  of  the  goods  sold)  from  tbe 
$62,008.^  (r^resenting  the  amount  received), 
and  would  be  $23,358.02.  Or  if.  Instead  of 
making  a  profit  of  33%  per  cent,  as  appears 
from  Its  sworn  statement,  plalntiflF  made  a 
loss  on  Its  sales  from  January  1  to  August 
30.  1008,  as  defendant  asserts,  of  20.44  per 
cent.,  then  we  should  have  to  add  $7,935.66  to 
the  $38,655.60,  and,  deducting  the  total  of 
$46,591.15  from  the  $62,008.52,  we  should 
have  $13,417.87  as  the  value  of  the  goods  on 
band  and  burned.  The  question  of  the  profit 
or  loss  made  by  plaintiff  during  the  eight 
months  preceding  the  fire  Is  therefore  of  vi- 
tal consequffiice  In  determining  whether  in 
making  Its  proof  of  loss  plaintiff  swore  truly 
or  falsely  In  valuing  tbe  goods  burned.  And 
it  vra«  as  bearing  upon  that  question  tbat  tbe 
testimony  of  Mr.  Marcnse  was  taken. 

Mr.  Marcnse  testified  tbat  the  plaintiff 
company  was  organized  In  April,  1906,  with 
a  cairttal  of  $6,000;  tbat  he  was  its  president 
and  bookkeeper,  and  so  continued  until  about 
tbe  end  of  tbe  year  1907,  and  tbat  the  books 
were  correctly  kept;  that  between  April  1, 

1906,  and  January  1,  1906.  the  company  made 
a  profit  of  $6,000,  wbtcb  was  added  to  tbe 
capital;  tbat  he  had  recently  examined  tbe 
books,  and  from  them  had  prepared  a  state- 
ment in  order  to  fiidlltate  him  in  testifying, 
and  he  thereupon  proceeded  to  testify  with 
the  aid  of  the  statement  so  prepared.  Upon 
bis  examination  in  chief  he  stated  that,  dur- 
ing the  years  1906  (from  April  ist),  1006,  and 

1907,  respectively,  the  profits  of  the  company 
were  29%  per  cent,  22%  j>er  cent,  and  42% 
per  cent   On  his  crosB-examinatlon  he  said 


that  he  owned  one-third  of  the  stock  of  the 
company ;  that  he  sold  his  stock  to  his  part- 
ners In  the  firm  of  B.  J.  Wolf  ft  Son  (who, 
with  him  and  Mr.  J.  J.  Lips,  appear  to  have 
organized  and  constituted  the  company)  at 
the  close  of  the  year  1907,  because  he  was 
Interested  in,  and  was  treasurer  of,  a  com- 
pany doing  business  in  Panama;  that  the 
sale  Included  his  interest  in  the  firm,  and 
was  made  for  a  lump  sum,  and  he  "supposes" 
that  he  may  "probably"  have  received  $125 
or  $130  per  share  for  said  stock.  He  further 
gives  figures  and  makes  explanations  from 
which  counsel  for  defendant  conclude  that 
the  profits  of  the  company  could  not  during 
tbe  period  mentioned  much  have  exceeded  17 
per  cesxt.  About  a  month  after  the  testimony 
of  Mr.  Marcnse  had  been  thus  taken,  the 
case  was  called  for  trial,  and  counsel  for 
plaintiff  placed  on  the  stand  as  their  first 
witness  Mr.  St  Paul,  an  expert  accountant 
(who  had  been  employed  1^  the  district  at- 
torn^ In  connection  with  tbe  criminal  prose- 
cution to  which  we  have  referred,  and  who 
was  then  In  the  employ  of  the  Insurance  com- 
panies), and  elicited  from  him  testimony  to 
the  effect  tbat  he  had  been  fnmlshed  with 
plaintiff's  books  up  to  tbe  time  of  the  fire, 
and,  80  fax  as  be  could  discover,  they  were 
correctly  kept,  but  that  he  had  been  denied 
access  to  the  books  containing  entries  made 
after  the  fire ;  that  be  was  Informed  that  the 
"work  tickets"  Issued  from  January  1,  1908, 
to  tbe  date  of  the  fire  had  been  destroyed; 
that  those  tl(A«bB  r^resented  material  and 
labor  used  iqwn  outside  Jobs,  etc.  On  bis 
cross-examination  he  testified  that  there  was 
no  record  kept  by  whldi  It  could  be  ascer- 
tained bow  mudi  stodc  plaintiff  had  on  band 
at  tbe  time  of  tbe  fire,  or  any  book  which 
showed  tbe  amount  of  labor  and  materliU 
which  bad  been  Invested  In  contracts  prior 
to  the  fire;  that  be  asked  for  such  a  book, 
and  they  "said  tbey  bad  no  record  of  it,  and 
said  there  was  no  material  oatstandlng  in 
jobs  outside  of  the  building.**  He  was  fur- 
ther Interrogated,  and  testtfled  as  follows: 

"Q.  Mr.  St  Paul,  was  it  poaBible,  from  the 
records  which  were  submitted  to  you  by  the 
Central  Glass  Company,  to  ascertain  exactly 
the  amount  of  profit  which  tbat  company  made 
after  the  taking  of  the  last  inventory  and  be- 
fore the  faappeninjE  of  the  fire— I  mean  during 
that  period?  A.  Well,  it  was  impoesible  to  as- 
certam  tbat  for  the  mere  reason  that  there  was 
no  inventory  taken  at  the  time  of  the  fire  of 
the  net  coat  of  the  goods  sold.  Q.  Therefore  I 
understand  you  to  aay  that  the  profit,  if  any  was 
made,  between  the  time  of  tbe  taking  of  the 
last  Inventory  and  the  happening  of  the  fire.  It 
was  imposBible  for  you,  as  an  expert  account- 
ant to  ascertain  from  any  books  or  records 
which  they  had?  A.  Tea,  air;  it  was  impoasi- 
ble.  •  •  ♦  Q.  Now,  Mr.  St  Paul,  have  you 
made  a  statement  of  the  profits  earned  by  the 
Central  Olass  Company  during  tiie  years  th^ 
were  In  business?  A.  Yes,  ur.  Q.  Will  you 
state.  Mr.  St  Paul,  how  many  years  the  Cen- 
tral Glass  Company  appeared  to  have  been  In 
business  from  their  books?  A.  They  went  into 
business  about  the  let  of  April,  1906,  and  I 
took  up  from  that  period  of  tune  to  August  30, 
1908|  Biak'ngi  practically,  four  years  almost 
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Q.  Now,  can  yon  tell  me,  Mr.  St  Paul,  what 
tB«  areragv  profits  were  which  were  made  by 
the  Central  Olaas  Companj  as  shown  by  their 
booka  dnrtnc  the  yeara  1906  and  IWJr 

Co  ousel  Tor  plaintiff  objected  to  the  ques- 
tion as  irrelevant  and  Impertinent,  and  the 
court  sustained  the  objection;  and,  after  the 
examination  of  one  other  witness  called  by 
defendant,  the  ease  was  contlniied  over  the 
summer  vacation,  and  came  np  again  In  Oc- 
tober (1900),  when,  after  plaintiff  had  Intro* 
duced  the  testimony  of  several  witnesses  to 
show  that  certain  goods  had  been  omitted 
from  the  inventory  of  January  1.  1906,  and 
relating  to  some  other  titles,  Mr.  Jarrean, 
Its  bookkeeper  who  had  succeeded  Mr.  Mar- 
cine,  was  asked,  oo  cross-examination: 

"Now,  will  yon  tarn  to  the  books  of  the  Cen- 
tral Olass  Company  for  the  year  1906,  and  tell 
US  what  the  icventory  was  ui  the  beginning  of 
the  year  1906?" 

Whereupon  counsel  for  plaintiff  objected 
that  the  question  was  Immaterial  and  Irrele- 
vant, and  the  objection  was  sustained;  the 
court  holding  that  the  inquiry  should  be  con- 
fined to  the  period  between  January  1,  and 
August  80, 1908,  and  the  ruling  so  made  was 
thereafter  adhered  to  throughout  the  trial. 
Plaintiff  at  that  time  called  to  the  stand  J.  J. 
Lips,  who  had  been  its  manager  from  the  be- 
ginning, end  one  of  its  stockholders,  and  he 
testified  that  he  had  charge  of  all  tJie  glass 
department,  and  did  practically  all  the  buy- 
ing, selling,  and  estimating  for  the  concern, 
but  had  nothing  to  do  with  fhe  management 
of  its  finances.  In  fact,  he  appears  to  have 
been  the  only  member  of  the  company  who 
pretended  to  have  had  any  knowledge  or  ex- 
perience of  the  particular  business  In  which 
the  company  was  engaged.  He  was  examined 
at  considerable  length  with  a  view  of  estab- 
lishing plaintlfTs  claim,  and  was  cross-ex- 
amined, at  still  greater  length,  for  the  pur- 
pose of  showing  that  by  reason  of  the  fact 
that  Important  records  such  as  pay  rolls,  es- 
timate books,  glaziers*  tickets,  etc.,  had  been 
destroyed  by  the  fire,  and  for  other  reasons 
It  was  impossible  to  ascertain  the  profit  real- 
ized upon  the  business  done  during  the  eight 
months  preceding  the  fire  without  ascertain- 
ing, as  a  basis  of  comparison,  the  profit,  if 
any,  which  had  been  realized  during  the  two 
or  three  preceding  years.  The  merchandise 
which  had  gone  out  of  plaintUTs  establish- 
ment between  the  date  of  the  last  inventory 
preceding  the  fire  and  tlte  date  at  the  fire  bad 
been  used  In  the  execution  of  snne  2,200  out- 
tracts  or  Jobs  (large  and  small),  with  re- 
spect to  which  there  was  little  or  no  specific 
data,  save  a  single  Une,  in  a  book  kept  for 
that  purpose,  showing  the  number  of  the 
contract,  the  name  of  the  party  for  whom 
the  work  was  dcme,  and  tbe  amount  of  money 
called  for,  and  defendant  was  and  is  resist- 
ing plaintiffs  demand  upon  the  ground, 
among  others,  that  less  of  profit  was  earned 
and  more  of  actual  materUl  used  than  to 
repKsented,  and  hence  that  there  was  less 
of  material  left  behind  to  bum.  The  wit- 


ness testified  that  he  furnished  the  figures 
which  appear  In  plaintiff's  prwt  of  loss,  and. 
in  effect,  that  he  arrived  at  them  by  cal- 
cidatlng  the  percentages  of  matwlal,  labor, 
fre^ht,  and  drayage  in  each  of  the  different 
contracts  to  yrhich  we  have  referred.  Eix- 
amined  by  plaintiff's  comuel,  be  testlflea,  at 
one  time,  as  follovrs: 

"Q,  I  understand'  yon  to  say  that  you  for- 
niahed  the  Central  Olaas  Company— that  is, 
their  officers  and  their  coonsel— wiui  a  state- 
ment that  tbe  profits  of  the  Central  Glass  Com- 
pany were  between  40  and  50  per  cent  That 
was  before  the  definite  amount  was  ascertain- 
ed? A.  I  made  that  statement  after  I  had 
calculated  things,  and  they  asked  me  and  I 
told  them  It  la  between  40  and  45  per  cent 
Q.  That  was  based  upon  calcalations— not  gneu- 
work— was  it?  A.  Thtit  was  based  upon  what 
I  had  knowledge  for  the  last  year  or  two  in 
my  capacity  with  the  Oentral  Olass  Company. 
Q.  And  you  figured  out  that  percentege?  A. 
That  Is  what  I  figured.  Q.  Now.  then,  after 
the  answers  were  filed  in  this  case,  yon  were 
directed  to  ascertain  si>ecifically  tba  profits, 
were  you  not?  A.  Tea,  dr.  Q.  And  yon  ex- 
amined each  transaction  wxttuOr,  and  figured 
the  profit  upon  each  transactioB?  A.  Tbe 
glass,  freight,  drayage,  and  labor.  Q.  Ton  fig- 
ured the  profits  upon  each  transaction— figuring 
^^lass,  labor^  freight  and  drayaget  A.  Tes, 

Elsewhere,  under  croas-examinatlon,  ha 

testifies  as  follows: 

"A.  There  Is  nobody  can  figure  a  contract 
twice  the  same  amount  Q.  And  few  people 
figure  an  estimate  alike,  do  they?  A.  No,  sir. 
Q.  And  labor  is  a  very  difficult  thing  to  figare? 
A.  Yes,  sir.  •  •  •  A.  Yes,  sir;  you  can 
make  10  estimates  of  the  same  thing,  and  I 
will  defy  you  that  you  will  make  two  of  them 

The  last  testimony  above  quoted  was  given 
in  connection  with  some,  not  very  successful, 
efforts  on  the  part  of  the  witness  to  appor- 
tion the  amounts  called  for  by  a  few  of  tbe 
Contracts  to  which  we  have  referred  Into 
their  different  percentages  of  material,  labor, 
and  profit,  and  make  the  sums  coincide  with 
such  amoimts.  The  witness  testified  that 
from  his  experience  In  the  business  he  esti- 
mated the  percentage  of  the  cost  of  labor  to 
material  In  contracts  for  putting  glass  In 
buildings  at  from  10  to  16  per  cent,  but 
when  asked  the  percentage  of  the  cost  of 
beveling  glass,  he  replied:  "You  couldn't  fig- 
ure It" 

Tbe  cross-examination  was  apparently  ab- 
breviated to  some  extent  by  the  Intimation 
of  the  learned  trial  Judge  that  it  would  be 
necessary  to  appoint  e^rta  who  would  for^ 
nlsh  the  Information  which  counsel  were  en< 
deavoring  to  obtain,  and,  thon^  defendant's 
counsel  did  not  approve  of  that  eonrae  for 
tbe  reason,  as  stated,  that  in  their  opinion 
the  experts  could  accomplish  nothing,  it, 
under  the  ruling  of  the  oomt.  tibe  books  were 
not  to  be  examined  with  regard  to  the  boal- 
nees  done  prior  to  January  1, 190S,  th^  sub- 
sequently concurred,  in  bo  far  as  to  name  one 
of  the  expertx,  the  plalntlfl  naming  the  other, 
and  the  court  naming  an  umpire,  and  ln> 
Btructlng  the  partiea  w  named  that  they 
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were  to  ascertain  from  plalntlfTs  t>ooks  and 
records  "the  profits  earned  by  plalntUf  In 
tbe  conduct  of  Its  bn^ess  from  January  Ist 
to  Angnst  30.  1908,**  and  were  to  confine 
themselves  to  the  books  and  records  staovtaif 
tbe  business  of  that  period,  Goonsel  far  de- 
fendant some  time  afterwards  obtained  from 
the  court  an  order  leadlnr  as  follows: 

"Hie  Central  Glass  Company,  limited,  plain- 
tiff in  the  above-entitled  cause,  Is  hereby  di- 
rected and  ordered  to  furnish  to  the  experts 
appointed  In  thii  matter  a  detailed  statement 
■bowing  the  coat  of  material,  the  cost  of  labor 
and  taa,  and  the  cost  of  frngbt  and  drsjuge, 
as  esleiuated  by  the  witness  Upe,  on  wwSt 
contracts  as  the  experts  and  umpire  call  for, 
and  sales  appearing  In  the  book  offered  In  evi- 
dence in  tlus  case  and  marked:  'J.  J.  Lips, 

At  abont  tbe  same  time  the  expert  who 
had  been  named  by  defendant  (Mr.  St.  Panl) 
addressed  a  letter  to  plaintiff,  saying  that 
he  was  ready  to  begin  work,  bat  that  ISr. 
Fortier  (representing  the  American  Andit 
Conq^any,  the  expert  named  by  plalntUC) 
■eemed  to  be  under  the  lmpre«{ion  that  he 
was  to  make  fals  r^rt  to  the  umpire,  witb- 
ont  consulting  with  his  coexpert 

TThis  [the  letter  goes  on  to  say]  Is  not  my 
onderstandhia  of  our  functions  as  experts,  and 
it  is  my  beUef  and  desire  in  this  matter  to 
confer  and  consult  with  Mr.  Fortier  on  aU 
matters  before  reference  Is  made  to  the  nm- 
pire." 

Several  months  later  defendant  appeared 
In  court  by  rule  alleging  that  a  certain  state- 
ment bad  been  prepared  by  Mr.  Lips,  but 
that  Mr.  Fortier,  representing  plaintiff,  re- 
fused to  allow  Mr.  St  Paul,  representing  de- 
fendant, to  examine  it,  and  praying  that 
plaintiff  be  ordered  to  show  cause  why  For- 
tier should  not  be  dismissed  for  Improper 
conduct.  When  the  rule  was  called  for  hear- 
ing, the  trial  Judge  declined  to  hear  any  tes- 
timony, dismissed  tbe  rule,  revoked  the  order 
that  be  had  made  appointing  the  experts  and 
the  umpire,  and  at  once  reappointed  Fortier 
and  Mr.  Elkln  Moses  (who  had  been  tbe  um- 
pire) as  experts.  The  Judge  was  evidently 
Impatient  because  of  the  slow  progress  whldi 
tbe  experts  appeared  to  be  making  with  their 
work.  Upon  the  other  band,  the  experts,  hav- 
ing Insnfflclent  data,  were  unable  to  progress 
more  rapidly.  Lips,  who  had  testified  that 
plaintiff's  proof  of  loss  was  predicated  upon 
figures  furnished  by  him  and  which  were  the 
results  of  his  calculating  tbe  cost  of  materi- 
al, freight,  drayage,  fael  and  profit,  In  and 
upon  each  of  the  2,200  contracts  represent- 
ing defendant's  business  between  January  1 
and  August  80,  1908,  and  who  had  been  or- 
dered (through  defendant)  to  furnish  the  ex- 
perts  with  a  detailed  statonent  of  those  cal- 
culations, had  never  done  so  and  never  did 
ao  at  any  time,  but  he  bad  fomlshed  a  state- 
ment containing  some  Information,  which 
weot  Into  the  hands  nt  Fortier  and  was  need 
by  him  and  Moses,  but  wss  denied  to  St. 
Paul,  when  he  called  for  It;  hence,  the  com- 
plaint set  forth  tn  the  role.   The  reascms 


assigned  by  tbe  judge  for  dismissing  the  rule, 
and  also  dlsmlsring  St  Paul,  are.  In  part,  as 
follows: 

"As  the  coart  understands  It,  It  Is  now  pro- 
posed for  this  court  to  try  the  dlsagreemeDts 
between  the  expert  selected  by  the  defendant 
and  the  expert  selected  by  the  plaintiff  and 
their  disagreements  with  the  umpire.  Tbe 
court  declTnes  to  hear  any  evidence  on  that 
question.  This  court  is  here  to  try  the  case 
of  the  Central  Glass  Company,  Limited,  against 
the  German  American  Fire  Insurance  Compa- 
ny. During  the  progress  of  that  case  It  be- 
came uecessary  to  appoint  experts  to  examine 
the  books  of  the  (3entral  Glass  Company. 
There  were  two  modes  of  making  those  ap- 
pointments: One  was  the  court  could  of  its 
own  motion  have  appointed  Its  own  experts, 
but,  on  the  suggesUon  of  counsel,  the  court 
adopted  another  way.  The  court  permitted 
the  Central  Glass  Company  to  name  Its  expert, 
and  they  named  the  Amencan  Audit  Company, 
^ich  is  a  corporation.  Neither  the  plaintuE 
nor  the  court  understood  or  knew  what  indi- 
vidual vould  he  selected  the  American  Audit 
Company  as  an  expert  In  this  case.  The  de< 
f  endant.  the  Qerman  American  Insurance  Com- 
pany, much  to  the  surprise  of  the  court,  se* 
lected  as  their  expert  a  witness  In  this  case, 
Mr.  George  St  Paul.  Mr.  St  Panl  was  a  wit- 
ness In  tbiM  caset  and  from  hia  testhnray  the 
court  derived  the  Impression,  and  believes,  that 
he  was  employed  by  tbe  defendant  corporation 
to  examine  their  books  and  was  their  expert 
before  this  suit  was  instituted.  Humsn  na- 
ture is  human  nature,  and  It  was  not  to  be  ex- 
pected what  he  would  probaUy  endeavor  to 
serve  those  that  employed  him  or  try  to  sus- 
tain the  testimony  that  be  gave  npon  the  wit- 
ness stand.  ,Now  the  public  time  is  too  pre- 
cious, and  this  court  is  not  called  upon,  to  try 
these  disputes  between  experts.  They  were 
appohited  October  27,  1009.  They  repeatedly 
applied  for  extensions  of  time  to  examine  these 
books.  Time  has  passed  on,  and  no  report 
has  been  made,  and  now,  on  Marcb  the  2d, 
it  Is  expected  for  me  to  try  the  issue  as  to 
who  is  right  between  these  experts  and  the 
umpire.  The  court  positively  declines  to  hear 
any  evidence  or  to  try  any  such  question.  The 
court  will  now  revoke  toe  order  which  was 

£ ranted  appointing  these  two  gentlemen  and 
[r,  EUldn  Moses  as  the  umpire,  and  now  en- 
ters an  order  of  Its  own  motion  that  having 
the  utmost  confidence  In  the  American  Audit 
Company  and  Mr.  Moses,  it  appoints  them,  as 
the  court's  experts,  to  take  these  books,  to 
go  through  tiiem,  and  make  a  report  to  this 
court  as  to  what  those  books  show.  The  court 
would  appoint  some  person  other  than  the 
audit  company  If  it  were  not  for  the  fact 
after  hearmg  the  correspondence  read  on  the 
returns  here,  that  the  court  has  confidence  in 
the  audit  company,  and  doss  not  desire  to  in- 
jure a  company  of  that  kind  bp  zevoUng  the 
order  ajvointing  It 

A  few  weeks  afterwards  the  two  experts 

BO  appointed  made  their  rq^orts,  which, 
though  made  separately,  are  In  effect  the 
same,  and  plaintiff  rated  defradant  to  show 
cause  why  the  report  should  not  be  homolo- 
gated, to  which  defendant  answered  that  the 
dlsndssal  of  the  role  taken  It,  the  revoca- 
tion of  the  original  order  appointing  the  ex- 
perts and  tbe  umpire,  and  tbe  reappointment 
of  Fortier  and  Moses  were  unauthorized  and 
illegal,  as  deCmdant  .was  denied  the  right 
to  sustain  its  complaint  evidence;  that 
during  the  trial  defradant  bad  been  denied 
the  right  to  croBs-examlDe  Lips  upon  the 
method  adopted  by  him  in  arriving  at  the 
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flgnres  preiMtred  by  him,  and  Oiat  the  coacln- 
slons  reached  by  the  eoq^erts  as  to  tbe  per- 
centage ot  profits  earned  by  plaintiff  were 
based  entirely  upon  the  flgores  famished  by 
Bald  lips,  tbe  correctness  of  which  the  ex- 
perts had  not  examined.  And  there  are 
some  other  minor  mattws  set  up  whldh  do 
not  require  attention. 

On  the  trial  of  the  mle,  Mr.  Moses  gave 
the  following  with  other  testimony,  to  wit: 

"Q.  Has  it  not  been  aniversallr  the  custom 
with  you,  as  an  expert  accountant,  in  arrlTing 
at  tbe  amooDt  of  loas  and  In  determining  the 
ratio  of  profits  on  sales,  to  consult  the  books 
of  previoos  years,  and  find  oat  your  perceDtage 
in  that  way?  (Objected  to  as  Immaterial  and 
irrelevant,  and  objection  OTemded.)  A.  As  a 
general  rule,  I  take  the  percentage  of  profits 
for  one  or  two  or  three  years  prior.  Q.  From 
tbe  books?  A.  Yes,  sir.  But  I  wish  to  set 
myself  right  in  this  case,  and  state  my  reason 
for  not  doing  It  in  this  case  was  in  accordance 
with  the  Instmctioni  which  were  given  in  the 
ruling  of  the  trial  Judge,  whose  authority  la 
way  ahead  of  my  antbority,  and,  for  that  rea- 
son, I  had  no  reason  to  go  to  the  previons 
years  prior  to  1908.  By  the  Court:  Itbink  I 
BO  instructed  him.  By  Mr.  Gidiere:  Q.  lu 
this  case  your  work  was  done  nnder  the  ruling 
of  his  honor,  Judge  King,  but  my  question  was 
directed  to  work  on  previous  losses,  and  I 
wanted  to  find  out  from  you  whether  it  had 
not  always  been  your  custom  as  an  accountant, 
in  calcnlatiDg  these  losses,  to  apply  the  profits 
to  the  sales  derived  from  transactions  shown 
in  the  books  during  previous  years?  A.  To 
which,  Mr.  Gidiere,  I  answer  yes.  Q.  And 
this,  Mr.  Moses,  is  the  first  casa,  is  it  not,  in 
your  experience  as  an  accountant,  in  which 
you  have  attempted  to  do  otherwise?  A.  Don't 

Sut  that  word  'attempted,'  Mr.  Gidiere.  I 
on't  think  It  would  be  right  to  put  that  word 
'attempted.*  Understand  it  is  a  question  of 
authority  or  Instructions  from  a  higher  source 
than  I  ate  that  simply  has  made  me  take  the 
instructions  of  the  court,  but  I  don't  want  to 
go  down  as  'attempted,'  because  fhnt  would 
be  a  refiection  on  me,  and  I  don't  want  it  Q. 
Is  not  this  the  first  time  yoo  were  ever  directed 
to  ascertain  profits  in  this  way?  A.  Yes.  sir. 
Q.  And  at  all  other  times  you  took  them  from 
ae  books?  A.  Correct" 

Hr.  Moses  also  testified  that  the  report 
of  the  audit  company  served  ss  the  basis  of 
his  r^rt,  but  ttiat  he  had  vme  over  the 
calculations  of  tbe  audit  company,  and 
checked  them  up,  and  had  In  many  instanc- 
es, and  so  Cor  as  he  coold,  verified  them  by 
g(^ng  to  the  original  sources  of  Information. 
Both  he  and  Mr.  Fortler  (by  whom  tbe  report 
of  the  audit  company  was  prepare^  admit 
that  the  prlnc^l  source  of  information  was 
Mr.  Ups;  so  that  to  all  Intents  and  pur- 
poses the  r^rt  of  the  experts  upon  the  vital 
question  at  issue  In  the  case  is  baaed  upon 
tbe  figures  furnished  Mr.  I^s.  This 
may  be  illnstrated  Iqr  tbe  following  excerpts 
from  the  testimcnv:  First,  of  Mr.  Moses,  to 
wit: 

"Q.  How  did  you  know  anything  about  tbe 
salvage  glass  In  the  factory?  A.  The  same 
way  as  before — took  the  figures  given  by  Mr. 
Lips.  •  •  •  A.  The  only  way  that  those 
items  can  be  obtained  Is  from  those  experts 
of  the  company  in  position  to  furnish  yon  with 
the  items.  Q.  By  'experts  of  the  company' 
yn"  m-'an  Mr.  Lips?  A.  Yes,  sir.  Q.  And  the 
officers?    A.  On^  from  Mr.  lips,  because  b» 


was  about  the  only  one  hi  porition  to  fnmisli 
you  with  an  that  Information.  Q.  So  this  Ex- 
hibit 15  [forming  part  of  the  report  of  tbe 
audit  company]  Is  really  made  up  from  infor- 
mation derived  from  Mr.  Lips?  A.  The  only 
information  we  could  obtain,  unless  we  would 
go  on  the  outside  and  ascertain  from  other  ex- 
perts, on  the  outside,  what  would  be  tbe  ap- 
proximate coat  of  labor  of  that  kind.  *  *  * 
Q.  Now,  will  you  turn,  Mr.  Moses,  to  •  •  * 
Exhibit  18,  which  Is  headed  'Merchandise  on 
outside  contracts'?  Where  did  you  get  the 
informatioii  In  regard  to  the  merchandise  that 
was  outstanding?    A.  Through  Mr.  Ups." 

Mr.  Fortler  teBtifles  to  much  the  same  ef- 
fect, thus  (by  way  of  Illustration) : 

"Q.  Now,  in  making  up  this  report  Mr.  For- 
tier.  you  have  had  to  place  absolute  confidence 
in  the  estimates  furnished  you  by  Mr.  Lips, 
hadn't  you?  A.  Yes,  sir.  Q.  If  Mr.  Lips' 
estimates  are  wrong,  of  course,  your  report  is 
wrong?  A.  The  report  Is  wrong,  too— tnat  is, 
to  the  extent  that  it  refers  to  th«  estimates 
only." 

Mr.  St  Paul  testifies,  In  part  as  follows: 

"Q.  Do  I  understand  you  to  say,  Mr.  St 
Paul,  that  you  disagreed  absolutely  with  the 
approval  of  the  experts  in  adopting  the  prime 
cost  of  glass  obtained  from  Mr.  Lips,  as  a  bas- 
is for  making  up  their  report?  A.  Yes,  sir. 
*  *  *  Q.  Now,  I  want  to  ask  yon  from  your 
examination  of  the  books  In  this  case  is  it  pos- 
sUde  to  ascertain,  with  any  certainty,  as  sn 
aceoontant,  what  profits  were  earned  by  the 
Central  Glass  Company  from  the  time  of  the 
talcing  of  the  last  inventory  up  to  tbe  time  of 
the  fire?  A.  It  was  not  It  is  not.  •  »  • 
Q.  Now,  I  want  to  ask  yon  as  an  expert  sc- 
coontant  whether  It  is  possible  for  you  to  ss- 
certaln  with  any  accuracy  what  the  prime 
cost  of  glass  is  which  should  enter  into  the 
various  contracto  of  tbe  Central  Glass  Com- 
pany, after  the  last  inventory,  up  to  the  time 
ottttB  fire?  A.  No,  air.  •  *  •  Q.  It  Is  im- 
possible to  ascertain  how  mach  labor  went  in- 
to each  contract?  A.  Yes,  sir.  Q.  It  can't  be 
done?  A.  No:  there  is  no  arstem  by  whidi  it 
could  be  done/' 

Ttxib  defradant  called  as  a  witness  Mr. 
Jos^b  Weckerllng,  who  testified  that  be  had 
for  over  14  years  beeaa  tn  a  business  In  New 
Orleans,  which  appears  to  be  the  same  as 
that  in  which  plaintiff  was  engaged;  that 
the  competition  In  that  business  In  the  year 
1008  was  very  keen,  more  so,  pa-baps,  than 
in  prevtous  years ;  and  that  the  proflto  woe 
smaller.  He  was  then  asked: 

"Q.  Now,  Mr.  Weckerling,  is  it  possible  in 
your  business  to  start  with  the  last  inventory 
which  you  took,  say,  the  1st  of  January,  1008, 
and  take  every  sale  and  contract  which  yon 
bad  and  ealcuiato  tbe  coat  of  glass  and  the 
cost  of  labor  on  these  various  contracts— tak- 
ing the  cost  of  materiid  in  each  contract  and 
estimating  the  amount  of  labor  which  ought  to 
be  allowed  in  each  contract  and  freight  and 
drayage,  to  arrive,  ulth  anr  precision,  at  the 
general  proflto  in  your  bnnneas?" 

The  question  was  objected  to  as  IrreleTuit 
and  Immaterial,  and  the  objection  was  sus- 
tained, on  the  ground  that: 

"To  permit  the  question  to  be  answered  hj 
the  witness  would  be  to  allow  him  to  give  bis 
opinion  as  to  the  manner  in  which  the  busfaiMt 
of  the  plaintiff  has  been  conducted,  based  opon 
and  compared  with  bis  own  business.  ***** 
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The  witness  was  then  asked: 

"Q.  Now,  Mr.  WecberUnff,  in  asking  yon  that 
preriou  qneitiou,  I  said,  conld  yon,  In  yonr 
Dosineia.'  By  0»  words  'yonr  bnslness'  I 
mean  in  the  general  glass  bnslness;  could  that 
calcniation  have  been  arrived  at?" 

The  qnestlon  was  objected  to  and  the  ob- 
jection was  sastalned.  Counsel  for  defend- 
ant then  said: 

"Tour  honor  will  permit  me.  as  I  nnder- 
atand,  to  ask  him,  irrespective  of  his  particular 
business,  whether  they  could  be  calculated  in 
the  general  glass  business?  By  the  Court: 
That  is  exactly  what  my  ruling  is,  that  yon 
cannot  do  it,  that  it  is  a  comparison  of  the 

feneral  glass  business  with  this  business,  and 
say  that  yoa  cannot  decide  this  case  on  the 
bnsinesB  of  one  concern  compared  with  anoth- 
er. By  Mr.  Qldiere:  Counsel's  object  In  put- 
ting this  witness  on  the  stand  was,  as  an  ex- 
pert, to  testify  whether  such  calcniatlons  conld 
be  made  in  the  glass  business.  The  same  ml- 
ing  wonld  apply,  to  that?  By  the  Court:  Yes; 
that  is  my  view  of  it." 

Connsel  for  defendant  then  exhibited  to 
the  witness  the  document  marked  "I^lps  3," 
pnrporting  to  show,  without  detail,  the  gross 
amonnts  expended  and  received  npon  the 
various  contracts  which  have  been  heretofore 
referred  to,  and  he  was  asked  whether  audi 
profits  as  those  shown  could  have  been  made, 
in  the  glass  business  In  190S,  and  bis  reply 
was: 

"I  don't  think  they  could.  ♦  •  •  That  is 
my  opinion.  •  •  *  I  am  telling  you  now 
what  ia  usual  In  the  glass  business.  Yon  can't 
make  that  much  profit.  Q.  You  are  telling 
me  yon  can't  make  that  much  profit  You  had 
no  such  organization  as  the  Central  Glass 
Company,  had  you?  A.  I  don't  know.  We 
were  in  the  same  business,  I  think." 

It  may  be  here  stated  that,  idajntlff  having 
declined  or  failed  to  ofFer  In  evidence  the 
testimony  of  Harcnse,  it  was  offered  by  de- 
fendant^ tnit  was  admitted  snbject  to  the 
ruling  that  the  court  wonld  not  go  Into  the 
question  of  profits  earned  by  plaintiff  prior 
to  January  1, 190S. 

Opinion. 

The  a  qno  considered,  as  do  we, 

that  Qie  ietMoa  of  the  case  depends  upon 
the  determination  of  the  question  wfaethe§ 
the  iff(^t  wUh  which  defendant  Is  credited 
in  Its  proof  of  loss  Is  correct  or  inflated,  and 
In  his  written  opinion  he  enters  upon  the 
discussion  of  tliat  question  as  follows : 

"The  character  of  business  conducted  by  the 
Central  Glass  Company  was  such  that  the 
profits  on  each  transaction  could  be  definitely 
ascertained.  Thus,  by  taking  the  cost  of  the 
raw  material  and  adding  the  freight,  drayage, 
labor,  etc.,  representing  the  actual  outlay  as 
against  the  sale  or  contract  price;  the  differ- 
ence htSag  the  noss  profit  earned.  The  books 
recorded  some  2j200  transactions  between  the 
1st  of  January,  1908,  and  the  30th  of  August, 
1908.  Bach  of  these  transactions  was  analyz- 
ed by  Mr.  Ldps,  and  are  embodied  in  the  docu- 
ment sobmitted  to  the  court  as  Tiips  A.  A.'  It 
shows  that  the  gross  profits  were  largely  in 
excess  of  the  profits  claimed  by  the  piamtiff 
to  have  been  earned," 


[1]  The  defendant  was  ordered  to  prepare 
and  furnish  a  statement  containing  an  analy- 
hIb  Bucb  as  that  to  which  the  learned  Judge 
refers,  but  it  never  complied  with  the  order. 
What  it  did  was  to  furnish  a  statement  In 
which,  a  single  line  being  devoted  to  each  of 
the  contracts  In  question,  there  is  entered  in 
one  column  a  lump  sum  representing  the 
amount  expended  (including  the  cost  of  ma- 
terial), and  In  another  column  a  lump  sum 
representing  the  amount  received,  and  the 
respective  columns  being  added,  the  expense 
column  amounts  to  $19,809.13,  and  the  re- 
ceipt column  to  $88,527.07,  from  which  plain- 
tiff deduces  a  profit  of  $15,940.47.  Mr.  Lips 
was  cross-examined  upon  the  figures  thus 
given,  and  said  tliat  the  $19,359.13  was  made 
up  of  material,  labor,  freight,  and  drayage, 
but  that  he  could  not  say  how  much  of  It 
was  for  labor  or  how  much  for  freight ;  that 
he  allowed — meaning  that  he  estimated — the 
labor  at  "between  12  and  15  per  cent."  on 
each  item  and  the  freight  at  12  per  cent 
on  window  glass,  and  15  per  cent  on  plate 
glass;  his  estimates  being  predicated  Qi>on 
his  experience.  Blsewbere,  he  says,  as  we 
have  seen,  that,  In  making  10  estimates  up- 
on a  contract  such  as  these  in  question  he 
would  not  be  likely  to  reach  the  same  re- 
sult twice,  and  that  admission  was  made,  be- 
cause, In  several  attempts,  while  on  the 
stan^  he  was  unable  to  arrive  at  the  flg- 
nres  contained  In  his  statement  Mr.  >St. 
Paul  testified  that,  with  the  data  at  their 
command,  and  for  reasons  which  he  gives 
at  loigth,  it  was  impossible  for  the  experts 
d^nltely  to  ascertain  the  profits  on  each 
transaction.  Mr.  Weckerling,  who  has  had 
an  experience  of  over  14  years  In  the  same 
business,  was  asked  whether  it  could  be 
done,  and  his  answer  was  excluded;  but  he 
was  allowed  to  testify,  and  did  testify,  that 
no  such  profit  as  that  which  plaintiff  claims 
could  have  been  made  In  1908.  On  the  oth- 
er hand,  Mr.  Fortier  expresses  the  opinion 
that  the  thing  could  be  done,  and  says,  in  ef- 
fect, that  It  has  been  done  by  him.  In  his 
report,  and  Mr.  Moses  seems  to  acquiesce  in 
that  view.  The  experts  by  their  report,  how- 
ever, to  a  very  large  extent  adopt  the  esti- 
mates of  Mr.  I^ps,  and  the  Judgment  here 
made  the  subject  of  review  adopts  the  re- 
port of  the  experts,  so  that,  in  effect,  de- 
fendant is  condemned  by  the  very  estimates 
made  by  plaintiff,  with  respect  to  wtilch  it 
charges  plaintiff  with  fraud,  misrepresenta- 
tion, and  false  swearing.  It  will  be  remem- 
bered that  Mr.  Moses  in  stating  where  he  ob- 
tained certain  of  the  information  npon  wl^h 
he  relied  In  adopting  the  report  of  the  audit 
company  as  the  basis  of  his  own  report  gives 
such  testimony  as  this: 

"Only  from  Mr.  Lips,  because  he  was  about 
the  only  one  In  position  to  furnish  you  with 
all  that  Information." 

[2]  It  is  true  that  in  some  respects  be 
found  data  whereby  be  was  able  to  test  the 
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accuracy  of  tbe  iiiformation  furnished  by 
Mr.  LlpB,  but  In  other  respecta — reepecta 
which,  aa  It  appears  to  us,  were  Tltal  to  the 
result — ^ttaere  was  no  sach  data  in  existence. 
It  is  not  sarprlslug,  therefore,  that  defendant 
Bhonid  have  found  the  method  prescribed 
for  the  Investigation  of  its  charge  of  fraud 
and  false  swearing  unsatisfactory,  nor  does 
It  appear  to  us  unreasonable  that  it  sbonld 
have  asked  that  the  doors  be  opened,  in  order 
that  tbe  verity  or  falsity  of  plalntUTs  affi- 
davit to  its  proof  of  loss  should  be  subjected 
to  some  test,  In  addition  to  that  furnished 
by  Its  reiteration  of  that  affidavit  as  a  wit- 
ness in  its  ovm  bdialf.  The  course  pnr- 
sned  was,  and  la,  open  to  the  further  ob> 
Jectlon  ttiat  the  report,  which  constitutes 
the  basis  of  the  judgment  in  question,  was 
prepared  by  two  persons,  one  of  whom 
<and  tbe  one  whose  report  was  adopted 
by  the  other)  was  named  by  plaintiff  as  its 
represesntatlve,  whilst  the  defendant  was 
wholly  unrepresented.  We  confess  that  we 
are  unable  to  follow  the  reasoning  by  which 
the  Judge  a  quo  reached  that  result  It  be- 
ing a  fact  that  Mr.  St  Paul  was  denied  the 
use  of  a  written  instrument  which  was  In- 
tended for  tils  use,  as  well  as  the  use  of  the 
other  expert,  it  appears  to  us  tliat  defend- 
ant's counsel  pursued  the  proper  course  in 
complaining  to  the  court  and  that  he  should 
have  been  beard  upon  his  complaint  If, 
after  hearing,  the  court  had  found  reason 
to  be  dissatisfied  with  the  experts,  or  either 
of  them,  it  might  properly  bare  discharged 
them,  or  Mther  of  then^  But  we  find  noth- 
ing in  the  record  which  authorized  it  to  dis- 
criminate^ as  It  did,  against  defendant  and 
defendant's  expert  All  that  was  then 
known  as  to  the  relations  between  the  ex- 
pert and  the  defendant  bad  been  known 


when  the  former  was  named  and  luipolnted, 
and,  though  It  is  true  that  he  had  testified  as 
a  witness  for  defendant,  it  Is  also  true  that 
he  was  first  called,  and  testified,  as  a  witness 
for  plaintiff.  On  the  other  hand,  defendant's 
expert  who  was  reappointed,  had  at  that 
time  been  wording  as  defendant's  expert  for 
some  four  montlis,  and  we  can  see  no  reason 
why,  when  the  question  of  discharging  the 
one  or  the  other  or  both  was  to  be  decided, 
the  feelings  of  the  corporation  should  have 
been  considered  and  those  of  the  individual 
Ignored.  The  point  that  is  material  to  this 
case,  however.  Is  that  tbe  action  taken  left 
the  work  of  preparing  the  report  npoa 
which  the  conrt  expected  to  predicate,  and 
has  predicated,  its  Judgment,  to  be  done  b; 
a  body  in  which  plaintiff  was  represented 
and  defendant  was  not  represented,  a  result 
which  la  wholly  inadmissible.  Upon  the 
whole,  we  are  of  opinion  that  defendant 
should  have  been  permitted  to  show  from 
the  records  of  plaintlfTs  business  tbe  profits 
or  losses  made  by  it  during  the  period  from 
April  1,  1905.  to  the  date  of  the  fire.  We 
are  also  of  opinion  that  testimony  as  to 
profits  earned  by  another  concern  en^ged 
in  the  same  business  as  plaintiff  would  be 
competent  evidence  for  the  purposes  of  the 
case. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  which  Is  here  made 
the  subject  of  review,  as  also  tbe  Judgment  of 
tbe  district  court  be  annulled,  aTolded,  and 
reversed,  and  that  this  case  be  now  remand- 
ed to  the  district  court  to  be  there  proceed- 
ed with  according  to  law  and  to  the  views 
expressed  in  the  foregoing  oi^on;  the  costs 
of  the  appeal  and  of  this  application  to  be 
paid  by  plaintiff,  and  those  of  the  district 
court  to  await  the  final  Jadgment  In  the  case. 
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WINSTON  T.  GrrAm    (No.  16,682.) 
(Supreme  Court  of  HisalBslpi^  Feb.  26, 1912.) 

InDIOnCBHI    AMD    iRTOmCATION    (|  160*)— 
AlUENDlCEHT  AnKB  PbOOF. 

Under  Code  1906,  (  1606,  whidi  permlta 
amendmenbi  to  conform  to  the  proof  to  be 
made  in  the  name  of  any  coanty*  city,  town. 
Tillage,  diviaiOD,  or  any  other  place  mentiosed 
In  an  In^etincnt,  an  amendmeot  to  an  indict- 
ment for  asaanlt  and  battery  by  the  insertion 
of  the  worda  "and  district"  In  the  venue  laid, 
to  mahe  it  "in  the  county  and  diatrict  afore- 
said," was  properly  permitted. 

[£d.  Note.— For  other  casea,  see  Indictment 
and  Information,  Gent.  Dig.  i  516;  Dec.  Dig. 
i  160.*] 

Appeal  from  Circuit  Court,  Jones  County; 
Paul  B.  Johnson,  Judge. 

OlUe  Winston  was  convicted  of  assault  and 
battery,  and  appeals.  Affirmed. 

B.  E.  Halsell,  for  appelant.  Vttak.  John- 
ston, Asst.  Atty;  Qen.,  for  the  Stata 

SMITH,  J.  A^Uant  was  Indicted  and 
aniTlctad  In  the  Second  district  of  Jones 
county  for  assanlt  and  battoy  with  Intent, 
etc.  In  the  bo^  of  the  Indictment  the  venue 
was  laid  "In  the  county  aforesaid."  On  mo- 
tion of  the  district  attomcy,  and  In  order 
that  the  indictment  might  conform  to  the 
proo^  the  court  pwmltted  tlie  indictment  to 
be  amended  t^"-  the  insertion  of  the  words 
"and  district  betweot  the  words  ^ooanty" 
and  '*afore«iUd,**  making  the  indictment  read 
"In  the  comity  and  district  aforesaid.**  This 
amendment  was  anthorlsed  nader  section 
1508  of  the  Oodo,  wliich  permits  ammdments 
to  confonn  to  the  inoof  to  be  made  In  the 
name  of  any  connty,  ci^,  town*  village  <H- 
vMom  or  any  oQier  place  mentioned  in  such 
indictment. 

The  court  committed  no  error  In  reference 
to  the  other  matters  con^lained  ofL 

Affirmed. 


HOOKS  T.  lOLLS  et  al.    (Na  1A,S62.) 
(Supreme  Court  of  MiasisBippL  Feb.  12, 1912.) 

1.  Ma9ti»  ano  Skbvant  (fiS  286,  286*)— In- 
jtTRiBS  TO  Servant— QuEsnoifB  Foa  JnsT. 

In  an  action  for  the  death  of  a  servant 
while  employed  aa  an  engineer,  the  gaestiona 
as  to  whether  the  derailment  of  the  train  was 
caused  by  a  defective  track,  and,  if  so,  wheth- 
er the  dcaect  was  from  the  master's  nei^^noe, 
were  for  th«  jury. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  B  285,  286.*] 

2.  MABTEB  and  SEBVAHT  (I  284*)— INJUBIES 
TO  SEaVAIfT^OirTKIBUTDBT  NtOLIGENCC— 
JUBT  QCESnOK. 

Bvlde  nee  in  an  action  for  the  death  of  an 
engbieer  from  derailment  of  the  trdin  held  suf- 
ficient to  go  to  the  jury  on  the  question  as  to 
whether  deceased  at  the  time  of  the  accident 
was  in  control  of  the  repairing  of  the  track. 

[Ed.  Note^For  other  cases,  see  Maater  and 
Servaot,  Dw%  Dig.  {  284.*] 
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8.  Mabteb  and  Sesvaht  ({  103*)— Irjubt  to 
Sebvaitt— Deugation  of  Ddtt. 

Where  an  engineer  on  a  dummy  railroad 
was  at  his  own  request  idven  entire  snper- 
vision  of  the  track  and  roadbed,  and  the  direc- 
tion and  the  inspection  of  the  work  of  the 
trackmen,  the  company  was  not  liable  for  his 
death  from  a  defective  condition  of  the  track, 
even  though  lie  was  not  an  expert  as  to  its 
safety. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant,  Gent  Dig.  |  176;  Dee.  Dig.  1  103.*] 

4.  Mastkb  and  Sbbvant  <8  291*)— Injubt  to 
Sbbtaki^Instbuctions— Evidence. 

An  instruction.  In  an  action  for  the  death 
of  an  engineer  emiooyed  on  a  dummy  line,  that 
the  fact  that  the  deceased  had  a  right  to  di- 
rect the  trackmen  where  to  work  would  not 
Imply  that  he  bad  an  opportunity  to  judge 
of  the  sufficiency  of  the  work  after  It  was 
done,  held  not  supported  by  any  evidence. 

[Ed,  Note.— For  other  oaaes,  see  Master  and 
Servant,  Cent.  Dig.  ||  1136-114T;  Dee.  Dig. 
S  291.*f 

6.  TBIAL    (I  194*)- iKSTBCTCiaORS— WeiIqht 

OF  Evidence. 

Sneh  instruction  la  Improper,  aa  a  charge 
on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  H  489-441;  Dec.  Dig.  S  194.*] 

6.  TSOAL  (I  244*)  —  iNSTBUCnONS  —  UiTDin 
Pbouinencb  to  Pabtiguzab  Maitebs. 

In  an  action  for  the  death  of  an  engineer 
on  a  dnmmy  railroad,  au  lostroction  that,  in 
determining  whether  or  not  the  deceased  had 
assumed  charge  of  the  repairs  and  maiDteoance 
of  the  track,  the  Jury  la  to  weigh  the  testi- 
mony in  the  light  of  the  deceased's  duties  as 
engineer,  is  improper,  as  giving  nndne  promi- 
nence  to  the  fact  that  the  deceased's  dnty  as 
engineer  would  probably  be  inconalateBt  with 
the  daty  of  attending  to  the  repaMog  of  the 
track. 

[Ed.  Note.— For  other  cases,  see  Trial  Gent. 
Dfg.  SS  677-681;  Dec  Dig.  |  244.*] 

7.  TBIAL  (I  262»)— INSTBUCTIONS— OONFOBK- 

ITT  TO  Evidence. 

An  instruction,  in  an  action  for  the  death 
of  a  servant,  that  no  propoaition  or  sonestion 
on  the  part  of  the  master,  made  to  the  de- 
cedent, 88  to  assnming  charge  of  or  responsl- 
btli^  for  the  repair  of  the  roadbed  and  track, 
could  put  that  duty  on  the  deceaaed,  nnlesa 
he  did  in  fact  undertake  it,  is  improper,  where 
the  evidence  shows  that  the  suggesmn  was 
made  by  the  deceaaed  to  the  master. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  H  596-^12;  Dec  Dig.  {  262.*] 

8.  Masteb  and  Sekvant  (gSlOl,  102*)— In- 
JUBIES  TO  SbBVANI^ATE  PLACB  TO  WORE. 

A  person  operating  a  railroad  does,  not 
owe  its  servants  an  absolute  dnty  to  at  idl 

times  have  and  maintain  a  safe  roadbed,  but 
must  simply  exercise  reasonable  care  to  fur- 
nish a  reasonably  ssfe  place  Id  which  to  work. 

[E!d.  Note— For  other  caaea,  see  Master  and 
Servant,  Cent.Dig.S  174;  De&Dig.  fS  101. 102.*] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty;  C.  L.  Dobba,  Judge. 

Action  by  Mrs.  E.  E.  Mills  and  otlias 
against  W.  B.  Books.  From  a  Jodgmmt  for 
plaintiffs,  def»dant  appeals.  Beversed  and 
remanded. 

This  Is  an  a^ieal  from  a  Judgment  for 
appdlees,  who  were  plaintiffs  In  the  court 
below,  for  $6,000  for  the  death  of  B.  E  Mills; 
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the  suit  beli^  predicated  upon  the  alleged 
negUgence  <^  the  appellant,  due  to  the  un- 
safe condition  of  a  du^nmy  line  owned  by 
him  and  used  for  bringing  logs  to  hie  mill. 
The  deceased  was  engineer  on  the  only 
engine  operated  on  the  dummy  line.  At  his 
own  request  he  had  been  given  supervision 
of  the  roadbed  and  track.  In  hauling  a 
train  load  of  logs  to  the  mill,  the  wglne 
left  the  track  on  a  downgrade  and  was  upset 
by  the  weight  of  the  cars  behind  it,  resulting 
In  the  death  of  Mills.  The  declaration  con- 
tains the  following  all^atlon:  "That  tb^ 
said  rails  of  the  said  railroad  track,  at  the 
point  where  said  engine  left  the  said  trad:, 
were  not  properly  Jointed,  and  the  said  rails 
were  not  bolted  on  the  west  side  of  said 
trat^,  and  secured  by  a  fishplate,  and  said 
railroad  bed  at  said  point  was  not  provided 
with  a  sufficient  number  of  cross-ties  with 
the  proper  strength,  and  the  ground  or  earth 
was  not  sufficiently  tamped  around  the  cross- 
ties,  so  as  to  fasten  them  securely,  and  the 
rails  on  said  railroad  bed  at  said  point  were 
not  properly  in  line,  and  said  rails  were 
Improperly  laid  with  low  centers  and  high 
Joints  At  said  point" 

On  appeal,  appellant  assigns  as  error  the 
refusal  by  the  court  to  grant  bim  a  peremp- 
tory Instruction,  and  the  granting  of  instruc- 
tions Nm.  S,  6,  9,  and  10  for  the  appellees. 
These  instructions  are  as  follows:  No.  S: 
"The  fact  that  the  deceased,  Mills  had  the 
right  to  direct  the  trackmen  where  to  work, 
would  not  necessarily  imply  that  he  was  an 
expert  as  to  the  safety  of  the  railroad 
track,  or  that  he  had  any  opportunity  to 
judge  of  the  sufficiency  of  the  work  after 
It  was  done."  No.  6:  "The  court  charges 
the  jury,  for  the  plaintiff,  that  In  deter- 
mining whether  or  not  the  deceased,  Mr. 
Mills,  had  assumed  charge  of  the  repairs 
and  maintenance  of  the  railroad  track,  the 
jury  is  to  look  at  all  of  the  testimony,  and 
weigh  the  same  in  the  light  of  their  every- 
day experience  and  common  sense,  and  also 
In  the  light  of  what  the  evidence  In  this 
case  shows  the  duties  of  his  position  as 
engineer  to  have  been."  No.  9:  "The  court 
charges  the  Jury  that  no  proposition  -or 
soggeetlon  on  the  part  of  the  defendant  made 
to  the  deceased,  Mills,  with  respect  to  his 
(Mills')  assuming  charge  of  or  responsibility 
for  the  maintenance  or  repair  of  the  road- 
bed of  the  railroad,  could  put  that  duty 
upon  the  deceased,  unless  the  deceased  did  In 
fact  undertake  to  assume  those  additional 
duties."  No.  10:  "The  court  chai^  the 
Jury,  for  the  plaintiff,  that  It  is  the  duty 
of  a  person  operating  a  railroad  to  at  all 
times  have  and  maintain  a  safe  roadbed, 
and  that  when  the  defendant  undertakes  to 
show  that  be  escapes  this  responslbUity  by 
pleading  that  tb*  deceawd  bimself  bad  un- 


dertaken to  look  after  the  safety  of  the 
roadbed  that  the  burden  rests  upon  the  de- 
fendant to  make  out  that  defense  by  a 
pr^KHiderauoe  of  the  evidence." 

Qreen  ft  Oreoi,  for  appellant  0.  0.  Tann 
and  Wm.  0.  Fltta.  tot  aivellees. 

SMITH,  J.  [1,2}  Appellant's  request  for  a 
peremptory  Instruction  was  properly  refused. 
It  was  tor  the  jury  to  say  whether  or  not  the 
derailment  of  the  train  was  caused  by  a 
defective  tra<^  and,  if  so,  whether  or  not  suofa 
defect  was  the  result  of  appellant's  n^i- 
gence.  If  the  evidence  ot  Mrs.  Mills  tbat 
appellant,  in  the  latter  part  of  November, 
declined  to  permit  Mr.  Mills  to  assume  con- 
trol of  the  repairing  of  the  track.  Is  true,  the 
Jury  were  warranted  In  not  believing  that  he 
had  been  In  such  control  since  August  1st,  as 
dalmed  by  appellant 

[S-C]  ApiMllee's  third  liLstraction  ooght 
not  to  have  bera  given.  One  of  appellanfa 
defenses  Is  that  the  detective  condltlMis 
of  the  track  was  caused  by  Mr.  Mills'  own 
negligence,  for  the  reason  that  at  his  re- 
quest, he  had  been  given  entire  supenisloa 
of  the  track,  and  that  It  thereby  became 
bis  duty,  not  only  "to  direct  the  tnckmoi 
where  to  work,"  but  also  to  inspect  their 
work  and  see  that  it  was  properly  done. 
It  this  was  Mills'  agreement  It  was  im- 
materlaT  whether  or  not  "he  was  an  expert 
as  to  the  safety  of  the  railroad  trai*."  There 
was  also  no  evidence  Introduced  by  either 
party  Indicating  that  Mills  had  no  "oppor- 
tunity to  Judge  of  the  sufficiency  of  the 
work"  after  It  lutd  been  done.  Even  if 
otherwise  proper,  this  instmction  Is  clearly 
a  charge  upon  the  weight  of  the  evidence- 

[S]  By  the  sixth  instruction  the  court 
singled  out  and  gave  undue  prominence  to 
the  fact  tbat  Mills'  duties  as  engineer  were 
probably  inconsistent  with  the  duty  of  at- 
tending to  the  repairing  of  the  tra<^  This 
ought  not  to  have  been  done. 

[7]  The  ninth  instruction  Is  erroneous,  for 
the  reason  that  the  evidence  shows' that  the 
"proposition  or  suggestion"  that  Mills  as- 
sume "charge  of  or  responsibility  for  the 
maintenance  or  repair  of  the  roadbed"  was 
made  by  Mills  to  appellant  and  not  by  ap- 
pellant to  Mills. 

[8]  A  "person  operating  a  railroad"  does 
not  owe  to  his  servants  the  doty  "to  at  all 
times  have  and  maintain  a  safe  roadbed." 
The  duty  of  the  master  to  furnish  the  serv- 
ant with  a  safe  place  to  work  la  not  abso- 
lute, but  It  is  simply  to  exercise  reasonable 
care  to  furnish  the  servant  with  a  reasoa- 
ably  safe  place  in  which  to  work.  The 
tenth  Instruction  was,  therefore,  erroneous. 

The  judgment  of  the  court  below  Is  te- 
versed,  and  the  caaae  remanded. 
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DISMUKES  v.  TOWN  OF  LOUISVILLB. 
(No.  10,681.) 
^Supreme  Coart  of  Mississippi.  Feb.  26, 1912.) 

Municipal  Gokpohatiohs  (f  fiOS*)— 'Obdi- 
HARCES— Offenses. 

An  ordinance  which  adopts  as  the  laws  of 
the  municipality  Code  1006,  c  28,  relating  to 
crimes,  is  void,  because  it  undertakes  to  make 
all  crimes,  incladiog  felonies  committed  witliin 
the  miinicipalit;,  municipal  offenses,  while  sec- 
tion 3410  limits  the  power  to  misdemeanors 
only. 

[Ed.  Note.— For  other  cases,,  sea  Moalelpal 
Corporations,  Dee.  JUg.  %  682.*} 

Appeal  from  Clrcnlt  Conrt,  Winston  Coun- 
ty ;  G.  A.  Mcl^n,  Judge. 

"To  be  offldally  reported." 

Mabaly  Dlsmukes  was  convicted  of  selling 
intoxicating  liquors  in  violation  of  an  ordi- 
nance of  the  Town  of  Lonlsvllle,  and  she  ap- 
peals.   Reversed  and  remanded. 

Z.  A.  Brantley,  for  appellant  Claude  Clay- 
ton, Asst.  Atty.  Gen.,  for  app^lee. 

McLAIN,  C.  Affidavit  was  made  before 
the  mayor  of  the  town  of  Louisville,  against 
appellant,  diarging  her  wltb  the  unlawful 
selling  of  intoxicating,  etc.,  liquors.  She  was 
convicted  and  sentenced  by  the  mayor.  From 
this  Judgment  she  applied  to  the  circuit 
court.  There  she  was  again  convicted,  and 
was  sentenced  by  the  court  From  that  Judg- 
ment she  appeals  to  this  court 

The  alleged  ordinance  under  which  she 
was  tried  is  set  out  in  the  record  and  reads 
as  follows:  "Section  1.  Be  it  enacted  by 
board  of  mayor  and  aldermen  of  the  town  of 
IJoiilaTille,  Miss.,  that  chapter  28  of  the 
Annotated  Code  of  Mississippi  be  and  the 
same  Is  hereby  adopted  as  the  Criminal  Code 
and  laws  of  said  town."  Code  1906,  g  3410, 
provides  that  "all  offenses  under  the  penal 
laws  of  the  state  amounting  to  a  misdemean- 
or shall,  when  so  provided  by  a  general  or- 
dinance of  the  municipality,  also  be  of- 
fenses against  the  dty,  town  or  village  in 
whose  corporate  limits  the  offense  may  have 
been  committed  to  the  same  effect  as  though 
such  offenses  were  made  offenses  against  the 
d^,  town  or  village  by  separate  ordinance 
In  each  case,  and  upon  conviction  thereof 
the  same  punishment  shall  be  Imposed  by  the 
city,  town  or  village  as  Is  provided  by  the 
laws  of  the  state  with  regard  to  such  of- 
fenses against  the  state  not  in  excess  of  the 
maximum  penalty  which  may  be  imposed  by 
municipal  corporations." 

Br  ui  Inapoction  of  this  tovm  ordinance,  it 
Is  clear  that  it  includes  all  felonies,  as  well 
as  misdemeanors;  but  it  is  manifest  that 
section  S410,  Code  190S,  carefullr  limits  the 
Jurisdiction  of  villages,  towns,  etc.,  to  mis- 
demeanors. But  this  town  ordinance  "sweep- 
ingly  provides  that  not  only  misdemeanors, 
but  that  all  felonies  against  the  state,  shall 


be  dealt  vrtth  by  the  mayor  of  'the  town  as 
if  he  had  full  Jurisdiction."  This  ordinance 
Is  "absolutely  null  and  void,  because  it  at- 
tempts to  clothe  the  mayor  [of  Louisville] 
with  Jurisdiction  over  felonies,  as  well  as 
misdemeanors."  In  support  of  this  position, 
we  cite  the  well-considered  opinion  of  this 
court  in  the  case  of  Town  of  Oakland  v. 
MUler,  90  Miss.  277.  43  South.  467. 

We  think  the  case  should  be  reversed  and 
remanded. 

PER  CURIAM.  The  above  opinion  Ii 
adopted  as  the  opinion  of  tbe  court,  and  for 
the  reasons  therein  indicated  the  judgment 
Is  reversed,  and  the  cause  remanded. 


MCALLISTER  v.  RICHARDSON  et  al. 
(No.  WIS.) 
(Supreme  Cwrt  of  MissIssippL  Feb.  26, 1912.) 

1.  Appeal  and  Eebob  (|  861*)— Tius  or 
Taking  AppEAt^LmiTATiONS. 

The  filing  of  an  appeal  bond  within  two 
years  after  decree  stops  the  running  of  limita- 
tions, thon^  no  citation  was  served.  , 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1015-1919;  Dee.  Dig.  1 
851.*] 

2.  Appeal  and  Ebbob  ({  435*)— Affkabancb 
— Citation. 

An  appeal  from  a  decree  in  the  Third  dis- 
trict was  perfected  hy  the  filing  of  an  appeal 
bond  in  July-  In  October  tbe  appellees  moved 
in  the  Supreme  Court  to  docket  and  dismiss 
the  appeal.  Beld,  that  as  the  docket  of  the 
Third  district  is  called  on  the  first  Monday 
of  December,  and  as  that  day  Is,  under  the 
direct  provision  of  Code  1906,  |  4906,  the  re- 
turn day  for  appeals  from  that  district,  cita- 
tion for  the  appellees  was  unnecessary,  for  by 
their  motion  to  docket  and  dismiss  tbe  ap- 

Sinl  they  entwed  their  appearuce  in  Supreme 
onrt  before  the  return  ai^> 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  435.*] 

3.  Appeal  and  Ebbob  (|  787*)— DiaiaasAL— 
Dblat  in  PEOSEcnnoN. 

Where  the  transcript  was  filed  before  the 
return  day,  and  appellee's  appearance  was  en* 
tered  ten  disys  prior  thereto,  there  was  no  such 
delay  in  tbe  prosecution  of  the  appeal  as  to 
warrant  dismissaL 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  U  8129,  8180;  Dec  Dig.  | 
787.*J 

Appeal  from  Chancery  Court  Tippah 
County;  I.  T.  Blount,  Chancellor. 

Suit  between  Mrs.  M.  J.  McAUister  and  S. 
M.  Richardson  and  others.  From  a  decree 
for  the  latter,  tbe  former  appealed.  On  mo- 
tion to  docket  and  dismiss.  Motion  over- 
ruled. 

Splght  &  Spigfat,  for  the  motion,  BVmtalne 
&  Fontaine  and  Flowers,  Alexander  &  Whit- 
field, opposed. 

SMITH,  3,  The  final  decree  In  this  case 
was  rendered  on  the  2d  day  of  October,  1909, 
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and  tlie  appeal  Ixmd  was  executed  and  filed 
on  tbe  26tb  day  of  July,  1911;  bat  no  cita- 
tion has  been  served  on  appellees.  On  the 
SOUi  day  of  October,  1911,  appellees  filed  a 
motion  to  docket  and  dismiss  tot  tlie  follow* 
Ins  reasons:  (1)  Because  ibe  decree  in  said 
cause  by  the  diancery  court  of  Tlppab  coun- 
ty was  rendered  on  the  2d  day  of  October, 
1009,  and  the  aiv>eal  bond  was  filed  July  26, 
1911.  (2)  Because  no  citation  bas  ever  been 
bsned  or  served  on  appellees.  (S)  Because 
no  transcript  has  been  filed  in  the  Supreme 
Court  (4)  Because  of  delay  on  the  part  of 
appellant  in  properly  and  promptly  prosecut- 
ing said  appeal.  Afterward^  on  tbe  26th  day 
of  MoTonber,  1911.  the  record  was  filed  witb 
the  fderk  of  this  court 

[1]  The  case  of  Beasley  Gottrell,  94 
Miss.  2B4^  47  South.  662,  seems  to  bold  that 
the  flllns  of  an  appeal  bond  does  not  stop  the 
running  of  the  statute  limiting  tbe  time 
within  which  appeals  must  be  taken,  but 
that  the  statute  continues  to  run  until  the 
appellee  is  served  with  a  dtati<m,  or  the 
transcript  filed  in  this  court  That  case 
wsB  decided  upon  the  antborltr  of  ChambUss 
V.  Wood,  84  Miss.  209,  86  South.  246.  As 
pointed  oat  in  tlie  case  of  Lumber  Go.  t 
Stevenson,  S9  Miss.  678,  42  South.  796.  this 
Is  a  mlBConc^>tion  of  what  tbe  court  held  in 
Chambliss  t.  Wood,  caused  by  the  imperfect 
reports  of  that  case.  What  tbe  court  in  tact 
did  hold  in  Chamblln  v.  Wood  was  that  "the 
appeal  is  perfected  on  the  filing  of  tbe  bond, 
which  stops  the  running  of  the  statute." 
The  appeal  in  the  present  case,  therefore, 
was  not  barred  by  the  statute  of  limitation. 

[2]  Tbe  docket  of  the  Third  district,  from 
which  district  this  appeal  comes,  at  the  Oc- 
tober term  of  this  court  is  called  on  the  first 
Monday  of  December,  which  day  was  1^  se<^ 
tlon  4906  of  tbe  Code  the  return  day  for  ap- 
peals from  that  district.  When  appellees 
filed  their  motion  to  docket  and  dismiss,  they 
thereby  entered  their  appearance  in  this 
court,  and  citation  for  them  ttierefore  be- 
came unnecessary. 

[3]  When  the  return  day  for  this  appeal 
arrived,  tbe  record  in  the  cause  bad  been 
filed  and  appellees'  appearance  bad  been  ea- 
tered  more  than  ten  days  prtor  thereto. 
There  was,  therefore,  no  delay  In  the  prosecu- 
tion of  the  cause  after  the  taldng  of  the  ap- 
peal, and.  It  b^ng  now  on  the  docket,  the  mo- 
tion to  dismiss  is  overruled. 


MINOR  V.  STATE.     (No.  16,529.) 

(Supreme  Court  of  MississlppL  Feb.  26, 1912.) 

CsxicmAi.  Law  {i  713*)— Tuai^Abooiisnt 
or  Counsel. 

In  a  prosecution  for  murder,  a  statement 
by  the  district  attorney  in  his  orgomeDt  that 
on  a  verdict  at  manBlanshter  the  court  does 
not  have  to  sentence  toe  defendant  to  the 


penitentiary,  but  may  fine  her  or  send  her  to 
the  comity  farm,  was  reversible  error. 

[E/d.  Note.— For  other  cases,  see  Orimioal 
Law,  Gent  Dig.  H  1668.  1078;  Dee.  Dig.  | 
713>] 

Appeal  from  Circuit  Court;  Warren  Coun- 
ty; H.  0.  Mounger.  Judge. 

Rosa  Minor  was  convicted  of  manslaugh- 
ter, and  appeals.  Reversed  and  remanded. 

MeLanrln  ft  Tbames.  for  appellant  Jas- 
B.  McDowell,  Asst.  Atty.  Oen,  for  the  State. 

SlflTH,  J.  Appellant  was  Indtcted  for 
murder,  and  convicted  of  manslaughter.  Tbe 
dlstzlet  attorney  In  his  closing  axgoment 
used  the  foUowtog  Isnguage:  "If  yon  bring 
in  a  verdict  of  manslaughter,  tbe  court  does 
not  have  to  wmtease  her  to  tbe  praiito^ry, 
but  can  fine  her  or  send  ber  to  tbe  county 
farm."  Appellantfs  objection  to  tbts  lan- 
guage was  overruled,  and  an  exception  taken. 

This  language  is  practically  tbe  same  as 
that  used  by  the  district  attorney  in  Wind- 
bam  T.  State,  91  Bfiss.  845.  4S  South.  861.  and 
consequently  the  Judgment  of  the  court  be- 
low must  be  reversed,  and  the  cause  re- 
manded. 


SOUTHERN  LUHBBR  ft  BfFO.  OO.  T.  MAL- 

LDIT.    (No.  1B.4D6.) 

(Supreme  Court  of  Hlstissip^   Feb.  26. 
1912.) 

JUSTICKS  OF  TBt  PEACE  (jl  174*)— APPBAL— 

Answer  op  GABNJBHEI^— Time  or  Fiuno. 
Under  Code  1906,  S  2347,  providing  that 
garnishees  shall,  in  actioits  in  the  Justice  coort, 
answer  by  noon  of  tbe  return  day  of  the  writ, 
□nless  the  court  shall  extend  the  time,  the  an- 
swer of  a  garnishee  cannot,iover  objections,  be 
filed  for  the  first  time  in  the  circuit  conrt  after 
an  appeal  from  the  justice  court 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  S  174.*] 

Appeal  from  Circuit  Court.  Hinds  County; 
W.  A.  Henry,  Judge. 

Garnishment  by  W.  B.  Mallett  against  the 
Southern  Lumber  ft  Manufacturing  Company 
on  a  Judgment  recorded  against  W.  L.  Mc- 
DanleL  From  a  Judgment  in  tbe  Justice 
court  for  the  garnishor,  the  garnishee  ap- 
pealed to  tbe  circuit  court;  and  from  an 
order  sustaining  an  objet^n  to  the  filing  of 
an  answer  in  that  court,  the  garnishee  ap- 
peals. Affirmed. 

Willing  ft  Davis,  for  appellant.  I*,  H.  Doty, 
for  appellee. 

MATES.  0.  J.  There  is  only  one  ques- 
tion In  this  case  that  needs  discussion;  all 
others,  we  think,  hsving  already  beea  settled 
by  this  court  in  several  dedsions.  The  ap- 
pellant was  garnished  In  a  Justice  of  tbe 
peace  court  on  a  Judgment  recorded  ap- 
pellee against  W.  L.  McDanlel.  Appdlant 
failed  to  answer  on  tbe  day  required  by  aee- 
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tlon  2847  of  tfie  Code  of  1006,  wheraapon 
the  Justice  of  the  peace  rendered  judgment 
for  the  anumnt  of  appellee's  danand*  as  re- 
quired by  MCtton  2345  of  the  Code.  Sub- 
geqneotly  the  lumber  company  appealed  to 
the  circuit  court,  and  tor  the  first  time  un- 
dertook to  file  an  answer  to  the  garnishment, 
whlcb  was  objected  to  by  appellee,  and  the 
trial  court  sustained  the  objection  and  re- 
fused to  allow  the  answer  to  be  filed.  Ap- 
pellant esreepted  to  the  actlcoi  of  the  court, 
and  tbe  case  Is  ain^ealed  to  this  court 

It  Is  argued  by  appellant  that  this  court 
held  In  tbe  case  of  MitcheU  r.  Mead.  92  Miss. 
596, 46  South.  68,  that  the  answer  of  tbe  gar- 
nishee could  be  filed,  for  the  first  time,  In 
the  circuit  court,  and  that  the  above  case 
SB  in  conflict  with  the  case  of  0.  4  8.  L  B. 
R.  Go.  Ramsey,  64  South.  440,  In  which 
last  case  it  Is  argued  that  the  court  held 
that  the  answer  could  not  be  filed.  Section 
2347  Of  the  Oode  of  1906  Is  clear  and  posittve 
as  to  when  tbe  answer  of  the  garnishee  Uiall 
be  fUed.  The  case  of  O.  &  S.  I.  R.  R.  Co.  t. 
Ramsay.  54  South.  440,  but  redeclares  the 
statute.  Of  course,  this  section  may  be  waiv- 
ed, and  Is  waiTed  If  tbe  party  having  the 
rl^t  to  object  to  the  flUng  of  the  answer 
out  of  time  allows  same  to  be  filed  without 
objection,  and  this  was  what  was  done  in 
the  case  of  MltcbeU  v.  Mead,  fi2  Miss.  606, 
46  South.  68.  In  the  Mitch^  Case  the  court 
does  not  iwedlcate  Its  pinion  upon  the  fact 
that  the  statute  requires  the  aiuwer  to  be 
on  file  at  a  certain  time.  The  opinion  of 
the  qourt  does  not  allude  to  the  statute.  Tbe 
facts  In  the  Mitchell  Case  show  that  tbe  an- 
sww  was  filed  In  the  circuit  court  for  the 
first  time,  and  aDowed  to  remain  on  file 
for  more  than  three  years,  when  a  motion 
was  made  to  strike  the  answer  from  the  files, 
and  the  trial  court  sustained  the  motion, 
not  because  an  answer  could  be  filed  out  of 
tinie,  but  because  the  right  to  object  had 
beoi  waived  tv  allowing  the  answer  to  be 
fUed,  and  remain  on  file,  without  objection, 
for  so  long  a  time. 

Thwe  is  no  conflict  between  the  above 
cases,  and  the  Judgment  of  the  court  below 
la  aflbmed. 


MINTBR  T.  CITY  OF  JACKSON. 
(No.  16,410.) 
(Supreme  Conrt  of  HissiBsippl.  Jan.  20.  1912. 
On  Suggestion  of  Error.  Feb.  28, 1912.) 

On  SnggeBtion  of  Error. 

IirroxiCATiKa  Liquobs  (f  288*)--Osdcinal 
FBOSBcnnoNa  —  Evidbwce  —  Wiioht  and 
SinricnEKOv. 

Under  Acta  1008.  c  115,  providing  that 
the  fact  that  any  person  Bbair  be  found  to 
be  in  poaaesBion  of  appUancea  adapted  to  re- 
tailing intoxicating  Uquora  shall  be  presQmp- 
tive  evidence  tliat  be  ia  keeping  for  sale  Inton- 
cating  liquora  contrary  to  law,  evidence  held 
sufficient  to  present  a  question  for  tbe  jury 


whether  defendant  was  beeping  intoxicating 
liquors  for  sale,  although  there  Is  testimony 
tending  to  indicate  that  any  liquor  drunk  on 
the  premises  was  drunk  by  friends  o£  defend- 
ant, and  was  not  sold. 

[Ed.  Note.— For  other  caaea,  aee  Intoxicating 
I^ors,  Cent  Dig.  H  324-^;  Dec  pigTi 

Mayes,  C.  J.,  diasenting. 

Appeal  from  drcuit  Court,  Hinds  Coun- 
ty; W.  A  HMiry,  Judge. 

Jennie  Mluter  was  convicted  of  keeping 
Uguor  for  sale,  and  she  appeals.  AfBrmed  on 
suggestion  of  error. 

This  Is  an  a^jteal  from  a  omvletlcni  of 
keying  liquor  for  sale.  Tlie  appelant  was 
prosecuted  In  the  police  court  of  tike  cUy  <^ 
Jackson  under  an  ordinance  nuiking  criminal 
laws  not  amountii^  to  a  fOlony  offenses 
^inst  the  city.  Prom  a  conviction  she  ap- 
pealed to  the  circuit  court,  where  she  was 
again  convicted.  The  oplnitms  state  the 
facts. 

On  the  trial  In  tlw  circuit  court;  tbe  fol- 
lowing instmctiims  were  given : 

For  the  City. 

(1)  "The  court  Instructs  tbe  Jury,  for  tbe 
city,  that  it  is  not  necessary  that  you  should 
know  that  tbe  defendant  is  guilty  before  you 
are  authorized  to  convict,  but  only  that  you 
should  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  she  is  guilty  in  which 
event  you  should  say  by  your  verdict  'We, 
the  Jury,  find  tbe  defendant  guilty  as  charg- 
ed.' " 

(2)  "The  court  iuBtnicts  the  Jury,  for  the 
city,  that  if  you  believe  from  the  evidence 
beyond  all  reasonable  doubt  that  Jennie  Mlu- 
ter. the  defendant,  had  In  her  possession  or 
under  her  control  10  quarts  of  Schlltz  beer 
in  the  refrigerator  on  ice,  and  26  quarts  of 
Sdilltz  beer  concealed  In  the  back  yard  in  a 
tub.  and  that  the  same  was  kept  by  her  for 
the  purpose  of  selling  it.  then  it  is  the  sworn 
duty  of  tbe  Jury  to  return  the  following  ver- 
dict In  this  case :  'We,  the  Jury,  find  tbe  de- 
fendant guilty  as  charged.' " 

(3)  "The  court  instructs  the  Jury,  for  the 
city,  that  if  yon  believe  from  the  evidence 
beyond  all  reasonable  doubt  that  10  quarts 
of  Schlltz  beer  were  found  In  the  refrigerator 
in  the  defendant's  bouse,  and  also  a  beer 
opener,  a  waiter  with  four  beer  glasses,  emp- 
ty quart  bottles  which  had  contained  Schlltz 
beer,  and  empty  flasks,  that  all  these  things 
may  be  considered  by  yon  in  making  up  your 
verdict ;  and  if  you  further  believe  from  the 
evidrace  beyond  a  reasonable  doubt  that  all 
these  articles  were  found  In  the  possession 
of  the  defendant,  and  that  they  were  appU- 
ances  adapted  to  retainii^  either  whisky  or 
beer,  then,  under  the  law  of  the  state  of  Mis- 
sissippi, this  would  be  presumptive  evidence 
of  the  defendant's  guUt" 
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For  the  Defendant 

(1)  rHie  court  infltnicts  the  jury,  for  the 
defendant,  that  It  is  their  solemn  dnty  to 
try  honestly,  fairly,  and  conscientiously  to 
reconcile  the  testimony  In  this  case  with  the 
defendant's  Innocence,  and  to  return  a  ver- 
dict of  not  guilty,  unless  from  all  the  evi- 
dence in  the  case  th^  believe  heyoud  every 
reasonable  doubt  that  the  defendant  kept  the 
liquor  with  the  Intent  and  for  the  pQri>ose  of 
selling  the  same." 

(2)  "The  court  Instructs  the  Jury,  for  the 
defendant,  that  the  defendant  Is  presumed 
by  law  to  be  absolntely  and  oitlrely  Inno- 
cent of  the  crime  charged,  and  of  every  act 
and  Intent  composing  the  crime,  and  that 
this  presumption  acts  as  a  witness  for  the 
defendant,  testifying  for  the  defendant 
throughout  the  trial,  until  the  Jury  reach 
their  verdict,  that  the  defendant  Is  Innocent ; 
and  unless  you  believe  from  the  evidence  be- 
yond every  reasonable  doubt  that  the  de- 
fendant is  guilty.  It  Is  your  solMnn  duty  to 
find  the  defHidant  not  guilty." 

(3)  "The  court  Instructs  the  jury,  for  the 
defendant,  that  the  crime  of  keeping  Intoxi- 
cating liquors  for  sale  is  composed  of  two 
separate  and  distinct  elements:  First,  the 
physical  act  of  keeping  the  liquor ;  and,  sec- 
ond, the  mental  intent  to  sell  the  liquor — and 
that,  although  the  defendant  may  have  had 
the  liquor,  yet  unless  you  believe  beyond  ev- 
ery reasonable  doubt  that  she  intended  to 
sell  the  liquor,  and  that  she  kept  It  there  for 
the  purpose  of  selling  the  same,  it  Is  your 
duty  to  find  the  defendant  not  guilty." 

(4)  "It  is  the  right  of  all  persons  to  keep 
as  much  intoxicating  liquor  in  their  posses- 
sion as  they  may  wish,  whether  it  be  kept 
concealed  or  unconcealed,  and  to  order  just 
as  much  and  just  as  often  as  they  may  wish, 
provided  they  do  not  keep  the  same  for  the 
purpose  of  selling  it;  and  in  this  case,  tf 
you  believe  that  the  defendant  ordered  the 
liquor  or  kept  the  liquor  for  her  own  use,  or 
if  you  have  a  reasonable  doubt  as  to  whether 
she  did  or  did  not,  it  is  your  duty  to  And  the 
defendant  'not  guilty.' " 

(5)  "The  court  Instructs  the  Jury,  for  the 
defendant,  that  you  may  believe  from  the  ev- 
idence beyond  every  reasonable  doubt  that 
the  defendant  In  this  case  had  in  her  pos- 
session various  quantities  of  intoxicating  liq- 
uors, and  had  received  numerous  shipments 
of  such  liquors  at  numerous  times  through 
the  express  company,  yet  the  receipt  and  pos- 
session of  such  liquors  is  not  to  be  received 
by  you  as  sufficient  evidence  of  the  defend- 
ant's guilt,  and  raises  no  legal  presumption 
of  the  defendant's  guilt,  but  Is  on  the  con- 
trary, wholly  consistent  with  the  defendant's 
innocence,  for  the  simple  reason  that  she 
might  have  received  and  had  such  liquors  for 
any  one  of  a  number  of  purposes,  and  that 
before  yon  can  convict  the  defendant  you 
must  believe  beyond  every  reasonable  doubt 
that  the  defendant  had  the  liquors  for  the 


purposes  duirged  In  tbe  affldarlt,  and  tot  do 

otb^." 

W.  J.  Croom  and  Hamilton,  Bnrch  &  Ham- 
ilton, for  appellant  Ja*.  K.  McDowell,  Asst 
Atty.  Gen.,  and  Louis  O.  Hallam,  City  Pros. 
Atty.,  for  an^le& 

MATES,  a  J.  Appellant  was  proaecuted 
1^  the  city  of  Jackson  for  keeping  vinous, 
spirituous,  malt,  and  intoxicating  liqaors  for 
sale.  In  violation  of  an  ordinance  framed  un- 
der chapter  116  of  the  Acts  of  1908  amendhig 
section  1740  of  the  Code  of  1906.  The  proof 
consists  in  the  fact  that  appellant  is  shown 
to  have  received  a  cask  containing  72  quarts 
of  beer  a  day  or  two  prior  to  the  time  a 
"raid"  was  made  on  her  house  by  tbe  police 
authorities  of  tbe  city  of  Jackson.  When  the 
police  authorities  raided  appellant's  house, 
they  found  about  36  quarts  of  beer,  and  the 
other  36  empty  quart  bottles.  It  seems  that 
the  police  also  found  a  few  whisky  bottles,  a 
cork  screw,  a  waiter,  and  some  tumblers  con- 
taining the  leavings  of  fresh  beer.  Appellant 
did  not  take  tbe  stand,  but  a  witness  testi- 
fied that  four  girls,  friends  of  appellant, 
drank  the  38  bottles  the  night  before.  It  ap- 
pears from  tbe  testimony  that  only  a  part  of 
the  beer  beloi^ed  to  Jennie  Minter ;  the  oth- 
er belonging  to  another  woman  who  lived  in 
the  house  with  her.  A  bottle  with  a  little 
whisky  in  it  was  found.  This  la  all  the  evi- 
dence In  reference  to  Jennie  Hinter  keeping 
this  whisky  in  violation  of  the  law. 

As  this  court  has  repeatedly  said,  there  is 
no  law  which  prohibits  a  parson  from  peep- 
ing whisky,  no  matter  what  the  quantity,  un- 
less it  Is  k^t  for  some  unlawful  purpose, 
and  when  the  above  charge  Is  made  the  proof 
must  not  only  show  that  the  person  charged 
had  intoxicating  liquors,  but  tliat  the  liquor 
was  kept  for  an  unlawful  purpose.  The  tes- 
timony in  this  case  does  no  more  than  create 
a  suspicion  that  the  beer  found  was  kept  for 
an  unlawful  purpose,  if  It  can  be  said  to  do 
that  That  a  person  ordered  a  caA  of  beer 
raldes  no  presumption  that  he  ordered  It  for 
an  unlawful  purpose.  When  a  bouse  is 
searched,  and  it  Is  discovered  that  the  beer 
has  been  put  to  the  use  which  It  might  be 
supposed  the  party  ordering  It  Intended  it 
should  be,  and  for  which  It  Is  made,  and 
when  it  additionally  appears  that  the  beer 
had  been  opened  with  a  corkscrew  and  drunk 
from  a  glass,  this  Is  not  sufficienC  to  warrant 
the  presumption  that  It  was  kept  for  an  un- 
lawful purpose.  When  section  1747  of  the 
Code  of  1906,  as  amended  by  Acts  1908,  p. 
117,  provides  that  the  fact  that  any  person 
has  in  possession  appliances  adapted  to  tbe 
retailing  of  liquor  shall  be  presumptive  evi- 
dence that  the  person  having  the  appliances 
Is  engaged  in  keying  intoxicating  liquors  for 
sale,  or  for  the  purpose  of  giving  same  away 
in  violation  of  law.  It  does  not  and  cannot 
mean  that  when  a  home  is  Invaded  and 
searched,  and  glasses,  and  a  waiter,  and  a 
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corkscrew,  and  Intoxicating  liqaors  are 
found,  that  these  things  alone  shall  warrant 
the  conviction  of  any  person  under  this  stat- 
ute. The  glasses,  waiter,  corkscrew,  and 
sometimes  intoxicating  llguors,  are  found  in 
many  innocent  homes.  In  fact,  a  home  can- 
not be  properly  furnished  without  glasses 
and  waiters.  If  these  things  be  found  In  a 
storehouse,  or  In  and  about  a  person's  place 
of  business,  this  fact  may  be  a  stronger  cir- 
cumstance of  guilt  than  when  found  in  a 
borne;  but  in  all  cases  these  things  alone 
cannot  be  said  to  be  such  appliances,  within 
the  meaning  of  the  statute,  as  to  warrant  a 
conviction  In  themselTes.  It  may  be  difficult 
to  prove  the  crime  charged  in  this  affidavit, 
and  It  should  be.  The  Legislature  has  not 
said  that  it  shall  be  unlawful  to  keep  whisky 
for  any  purpose,  and,  when  a  person  Is  found 
with  intoxicating  liquors  at  his  home,  this 
fact  should  not,  In  itself,  warrant  the  pre- 
sumptlon  that  such  person  has  llQuors  for 
an  unlawful  purpose,  unless  other  facts  are 
sufficient  to  Justify*  a  conclusion  that  the 
having  of  the  liquors  is  for  some  unlawful 
purpose.  This  case  falls  within  the  prin- 
ciples declared  by  the  case  of  McComb  City 
T.  Hill,  66  South.  346.  and  Stansberry  t. 
State.  63  South.  T83. 
The  case  Is  reversed  and  remanded. 

McOIAN,  J.  (dissenting).  I  regret  exceed- 
ingly that  I  cannot  see  my  way  dear  to  agree 
with  my  Brethren  in  this  cause.  The  ma- 
jority of  the  court  concede  that  there  were 
no  errors  of  law  committed  In  the  court  be- 
low. They  must  concede  that  the  only  ques- 
tion which  the  record  presents  Is  a  question 
of  fact,  and  this  question  of  fact,  having 
been  properly  submitted  to  and  passed  upon 
by  the  jury,  should  not  be  'disturbed,  except 
In  extroua  cases— in  other  words,  the  record 
should  orerwh^lmtngly  convince  this  court 
that  the  verdict  of  the  Jury  was  wrong  upon 
the  facts.  In  my  bumble  judgment  this  Is 
not  done ;  but,  upon  the  other  hand,  tliere  Is 
ample  testimony  to  sustain  this  verdict  ^e 
reporter  will  set  ont  In  full  the  instmcttona 
given  for  both  the  state  and  the  defense,  in 
order  that  it  may  be  seen  that  the  Jury  were 
not  only  properly  charged,  but  that  th^ 
were  Instructed  on  behalf  of  the  defendant 
from  every  conceivable  viewpoint  that  the 
evidence  would  permit 

Section  1747  of  the  Cod^  as  amended  by 
chapter  116  of  the  Acts  of  190S,  provides, 
among  other  things,  as  follows;  "The  fact 
that  any  person  shall  be  found  In  possession 
of  appliances  adapted  to  retailing  such  liq- 
uors shall  be  presumptive  evidence  that  the 
person  Is  engaged  in  keeping  for  sale 
•  •  •  Intoxicating  liquors  contrary  to 
law."  I  am  unable  to  draw  any  distinction 
between  the  Instant  case  and  Gillespie  t. 
State,  96  Miss.  866,  61  South.  811,  926.  I 
bave  carefully  read  the  record  In  the  Gilles- 
pie Case,  and  the  facts  in  that  case  are 
strikingly  identical  with  the  tacts  In  the  In- 


stant case.  In  both  cases  a  portion  of  the 
intoxicating  liquors  were  kept  concealed; 
empty  beer  bottles  were  found  In  large  num- 
bers; empty  glasses  with  fresh  beer  in  them 
were  found;  corkscrews  and  beer  openers 
were  at  hand,  and  the  places  where  they 
were — In  fact,  everything  well  calculated  to 
convince  a»  Jury,  composed  of  reasonable 
men,  that  the  defendant  did  not  have  this 
lai^  quantity  of  intoxicating  liquors  on 
hand  for  her  sole  use  and  benefit,  but,  upon 
the  other  hand.  Is  presumptive  evidence  of 
guilt  under  that  portion  of  the  statute  here- 
inbefore quoted,  and  placed  upon  the  defend- 
ant the  burden,  at  least,  of  making  some  ex- 
planation. 

In  the  first  place,  the  defendant  in  the  In- 
stant case,  when  the  officer  first  appeared 
with  his  search  warrant,  and  after  he  had 
found  10  quarts  of  beer  In  the  ice  box,  de- 
nied that  she  had  any  other  Intoxicating 
liquors  on  the  premises;  but  the  officer  of 
the  law  found  an  additional  quantity  In  a 
tub  In  the  yard,  covered  up  with  old  clothes 
and  weighted  down  with  coal.  The  proof 
shows  that  72  quarts  of  beer  reached  UUs. 
house  on  Saturday  night  about  10  or  11 
o'clock,  and  that  on  the  following  morning 
88  quarts  had  been  consumed  by  the  Inmates 
of  that  establishment  consisting  of  four 
girls.  In  oth«:  words,  each  girl  had  consum- 
ed 9  quarts  of  beer  and  was  sober — not  in- 
toxicated; and  everything  about  this  estab- 
lishment Indicated  that  this  large  quantity 
of  Intoxicating  liquors  was  not  kept  for  pri- 
vate use.  It  does  not  require  a  very  great 
stretch  of  the  Imagination  to  conclude  that 
this  house  was  a  bawdyhouse.  However  all 
this  may  be,  this  court  is  encroaching  upon 
the  province  of  the  Jury  when  It  undertakes 
to  reverse  this  case  upon  the  facts  shown  in 
the  record.  It  Is  respectfully  insisted  that 
the  majority  opinion  of  this  court  (and  it 
must  be  borne  In  mind  that  this  Is  simply  a 
coort  of  ravle^  la  not  at  all  consistent  with 
the  conrse  of  a  court  of  review.  The  rule  In 
such  cases  Is  that  If  there  is  any  evidence  at 
all  to  support  the  0ndlngs  of  the  Jury,  there 
being  no  error  in  the  record,  the  verdict 
should  not  be  disturbed. 

No  one  quratlons  the  right  of  an  Individ- 
ual to  -purchase,  for  his  own  nae.  as  many 
quarts  of  beer  or  as  many  gallons  of  whis- 
ky as  bis  thirst  demands.  There  is  very  lit- 
tle danger  that  any  "gentleman  of  standing," 
in  whose  possession  may  be  found  quantities 
of  beer  and  whisky,  Is  apt  to  be  convicted  of 
violating  the  liquor  laws  by  a  Jury.  A  per- 
son's standing  In  the  community  has  a  great 
deal  to  do  In  forming,  and  In  shaping,  and 
leading  to  a  conclusion,  the  Judgment  of  a 
Jury.  It  Is  not  usual  for  the  innocent  to 
keep  hid  out  in  the  ba<^  yard  Intoxicating 
liquors,  in  a  tub  covered  with  old  clothes, 
and  weighted  down  so  as  to  conceal  the  same 
from  the  passer-by;  nor  Is  It  usual  and  cus- 
tomary to  find  empty  beer  ^UaaeB,  with 


Digitized  by  Google 


552 


57  SOUTHERN  RBPORTEB 


(Misa. 


fresh  beer  In  tbem.  In  every  room  In  the 
honse.  While  "wine,  women,  and  song"  are 
frequently  found  together,  yet,  at  the  same 
.time,  we  are  not  authorized,  Innocent  though 
we  may  he,  to  shut  our  eyes  to  a  matter  of 
common  knowledge,  and  Uiat  la  that  bawdy- 
house  keepers  are  not  la  the  habit  of  fur- 
nishing beer  and  other  intoxicating  liquors 
free  of  charge  to  their  inmates,  but,  upou 
the  other  band,  such  things  are  kept  as  ad- 
ditional revenues  to  these  dens  of  infamy; 
and  those  who  go  there  are  expected,  "while 
they  enjoy  the  songs  of  the  sirens,"  to  pay 
the  fiddler  by  purchasing  beer  and  paying 
exorbitant  prices  for  these  "inctdentoF' 
amusements.  These  'incidentals"  are  a 
part  of  the  traffic.  They  assist  largely  in 
maintaining  the  "dignity"  of  the  establish- 
ment It  Is  true  there  is  no  direct  evidence 
,  In  this  record  tbat  the  appellant  kept  a 
bawdyhouse.  yet  here  and  there  through  the 
record  are  seen  glimpses  of  those  things 
which  indicate  that  such  Is  the  case.  At  all 
events,  the  Jury  in  this  case,  so  far  as  the 
record  shows,  taltlj  and  impartially  con- 
sidered the  facts;  and  It  should  be  a  very 
extreme  case  in  order  to  Justify  this  court 
In  setting  aside  the  verdict  of  a  Jury. 

This  court  need  not  be  at  all  sensitive 
about  a  violator  of  the  liquor  laws  being  un- 
justly punished.  Long  experience  and  ob- 
servation of  the  writer  of  this  opinion,  In 
the  nisi  prlus  courts,  convinces  him  that  a 
lai^  percentage  of  those  who  violate  the 
Xtroblbltlon  laws  escape  punishment  The 
ooorts  cannot  be  too  rigid  In  the  enforce- 
ment of  a  law,  the  violation  of  which  Is  the 
mother  of  so  much  evil  and  crlme-^e  ruin 
and  d^radatlon  of  so  many  of  our  people. 

On  Bngsestlon  of  Sirror. 
SMITH,  J.  An  examination  of  the  orig- 
inal record  In  the  case  of  Gillespie  v.  State 
discloses  that  it  Is,  If  anything,  a  weaker  case 
for  the  state  than  the  one  at  bar,  and,  con- 
sequently, I  am  of  the  opinion  that  we  err- 
ed in  reversing  the  Judgment  of  the  court 
below.  Tbat  case,  which  will  be  found  re- 
ported In  96  Miss.  8S6.  61  South.  811,  de- 
cided three  propositions:  First  that  the 
statute  in  question  was  constitutional;  sec- 
ond, that  the  evidence  of  the  appliances 
found  In  appellant's  possession  was  suffi- 
cient to  raise  the  presumption  of  guUt  cre- 
ated by  the  statute;  and,  third,  that  the 
court  below  compiled  with  the  statute  in 
granting  the  Instructions  to  the  Jury.  As 
reported  in  each  of  these  reports,  the  case  Is 
of  no  value  on  the  second  proposition,  for 
the  reason  that  neither  of  them  contain  a 
statement  of  the  facts.  In  that  case  appel- 
lant was  found  in  possession  of  intoxicat- 
ing liquor  in  bottles  of  convenient  size,  and, 
in  the  language  of  the  witness,  "there  were 
whisky  glasses  and  common  tumblers  set- 
ting around.".  In  one  room  of  the  house 
emp^  beer  bottles,  with  a  Uttle  beer  and 


foam  remaining  in  them,  were  found  on  the 
table.  In  the  case  at  bar  appellant  was 
found  in  possession  of  Intoxicating  liquor  la 
bottles  of  convoilent  size,  glasses,  waiters, 
a  beer  opener,  and  an  Ice  box  containing 
beer  on  Ice.  Elmpty  beer  glasses,  with  fresh 
beer  In  them,  were  found  In  every  room  In 
the  house.  There  was  also  some  other  evi- 
dence in  each  of  these  cases  indicating  that 
beer  had  been  recently  drunk  on  the  prao- 
Ises,  and  In  each  case,  after  appellant  had 
denied  having  Intoxicating  liquor  in  posses- 
sion, such  liquor  was  found  on  the  premises, 
app^Iant's  residence,  some  of  It  concealed 
tn  the  yard. 

It  Is  true  that  the  possesion  of  the  ap- 
pliances found  on  appellant's  premises  is 
consistent  with  her  innocence,  and,  were  It 
not  for  the  statute  In  question,  no  Inferrace 
of  guilt  could  be  drawn  therefrom  alone; 
but  since  the  Legislature  has  made  such 
possession  evidence  of  guUt  it  Is  ordinarily 
for  the  Jury,  and  not  the  court  to  say 
whether  It  is  sufficient  to  constitute  proof 
thereof.  Of  course,  the  presumption  of  guilt 
raised  by  the  statute  will  be  stronger  or 
weaker,  according  to  the  character  of  ap- 
pliances found  and  the  drcumatances  sur- 
rounding their  possession.  The  evidence  in- 
troduced by  appellant  if  true,  was  suffi- 
cient to  overthrow  the  prima  fade  case  she 
was  called  upon  to  meet:  bat  the  credibility 
of  the  witness  delivering  It  was  for  the  de- 
termination of  the  Jury,  and  an  examination 
of  this  testimony  will  disclose  that  th^ 
were  well  warranted  In  rejecting  it 

As  I  am  In  accord  with  the  views  hereto- 
fore expressed  by  my  Brother  McLEAN,  It 
follows  that  the  former  Judgment  herein 
must  be  set  aside,  and  the  Judgment  of  the 
ooort  below  affirmed. 

MAYES,  0.  J.  (dissenting  on  the  snstahi- 
Ing  of  the  suggestion  of  error).  In  the  orig- 
inal opinion  filed  In  this  case  I  have  sub- 
stantially stated  the  facts.  There  Is  no 
hint  In  this  record,  falling  from  the  lips  of 
any  witness,  that  Jennie  Mlnter  was  keep- 
ing a  house  of  bad  character.  As  was  stat- 
ed In  the  opinion,  the  proof  In  the  case  only 
shows  that  36  bottles  of  beer  belonged  to 
and  were  found  in  tbe  room  of  appellant 
She  Is  charged  with  keeping  intoxicating  liq- 
uors for  sale.  Ten  bottles  were  found  tn 
an  Ice  cooler  in  her  house,  and  26  bottles 
were  found  in  the  yard  in  a  tub.  Where  the 
liquors  were  found  seems  to  me  to  be  im- 
material, since  mere  possession  did  not  con- 
stitute guilt.  We  must  Interpret  human  na- 
ture as  we  find  it  and  not  as  we  would  have 
It  When  homes  are  to  be  raided  In  the 
search  for  intoxicating  Uqnors,  we  may  ex- 
pect the  timid  and  the  fearful  to  hide  it 
from  the  officers  of  tlie  law.  Since  the  stat- 
ute does  not  condemn  tbe  mere  having  of 
the  intoxicating  liquor  in  possession,  It  can- 
not matter  wliere  it  Is  kept  In  the  Stans- 
berry  Case.  S3  South.  783,  and  the  HiU  Case, 
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56  South.  846,  tMs  court  bu  beld  that  men 
quantity,  In  the  absence  of  proof  of  other 
unlawful  parposee,  even  nnder  the  statute, 
cannot  Justify  a  conviction  of  having  Intox- 
icating liquors  for  purpose  of  sale  or  giving 
away  In  violation  af  law.  In  the  Stanaber* 
ry  Case,  Stansberry  had  a  gallon  of  gin  and 
four  quarts,  or  a  gallon,  of  whisky.  This 
court  sa^d  a  conviction  could  not  stand,  even 
under  the  statute  In  the  case.  In  the  Hill 
Case  the  court  said  the  same  on  facts  which 
showed  abont  the  same  quantity  of  whisky. 

What  Is  this  statute,  to  which  such  strong 
appeal  la  made?  When  the  statute  Is  ex- 
amined and  analysed.  It  Is  narrower  than 
the  scope  given  It  by  this  opinion  of  the 
court  in  this  case.  The  Legislature  design- 
ed to  keep  it  within  constitutional  limits, 
but  the  court  Is  about  to  press  It  beyond 
those  limits;  The  statute  does  not  say  what 
the  court  has  construed  It  to  mean,  in  my 
judgment.  The  statute  In  question  Is  sec- 
tion 1747  of  the  Code  of  1906,  as  amended 
by  Acts  1908,  p.  117,  |  1,  and  it  provides,  in 
substance,  that  the  having  of  a  revenue  li- 
cense from  the  United  States  government, 
authorizing  the  selling  of  Intoxicating  Ug- 
uors,  shall  be  prima  facie  evidence  that 
any  person  having  such  license  Is  engaged 
in  keeping  for  sale,  or  to  be  given  away  to 
induce  trade,  or  In  selling  liquors,  in  viola- 
tion of  law.  No  proof  warranting  a  con- 
viction under  this  clause  of  the  statute  is 
found  In  the  record.  Again,  the  statute  pro- 
vides that  any  person  "who  shall  be  found 
In  possession  of  appliances  adapted  to  retail- 
ing" shall  be  presumed  to  be  engaged  In  vio- 
lating the  liquor  laws,  as  above  stated.  If 
this  conviction  is  to  stand,  it  must  rest  alone 
on  the  bict  that  when  this  home  was  raid- 
ed the  policemen  found  a  waiter,  a  cork- 
screw, and  some  tumblers.  These  were  the 
only  '^appliances"  that  any  witness  says 
were  found  In  this  house.  These  cannot  be 
said,  to  be  "appliances  adapted  to  re  talking 
liquors"  in  any  sense  of  the  statute,  because 
they  are  articles  of  necessary  household 
utility,  and  not  a  single  householder  but 
that  could  be  prosecuted  and  convicted  un- 
der the  statute.  The  finding  of  36  bottles  of 
beer  at  this  house  Is  not  proof  of  anything, 
because  this  court  has  so  held  In  two  cases. 

My  own  view  is  that  the  statute  making 
the  having  of  appliances  adapted  to  retailing 
prima  fade  evidence  of  guilt  strains  the 
constitutional  power  of  the  Legislature  to 
its  utmost  limit  It  Is  possibly  within  the 
constitutional  power  of  the  Legislature  to 
prohibit  whisky  from  being  Imported  Into 
this  state  or  kept  in  any  home;  but,  if  it 
be  conceded  that  the  Legislature  have  this 
power,  they  have  not  done  It,  and  until  they 
have  exerted  the  power  Intoxicating  liquors 
may  be  kept  in  a  home  in  moderate  quanti- 
ties, without  being  any  kind  of  proof  of  a 
violation  of  the  liquor  lavrs  of  the  state. 


However  much  it  may  be  desirable  to  en- 
force the  prohibitory  laws  of  the  states  this 
court  cannot  allow  itself  to  be  swept  from 
Its  judicial  poise,  and  affirm  convleticms  on 
foots  which  neither  prove  nor  tend  to  iwove 
any  violation  of  the  law. 

It  is  my  jud^ent  that  in  this  case  there 
was  no  proof  to  go  to  the  Jury. 


FORRESTER  v.  FORRESTER.    (No.  16,009.) 

(Supreme  Court  of  Hlssisaippl.  Feb.  12, 1912.) 

DivoHCB  (8  49*)—Dbfen8Es— Condonation— 
Fbiendlt  Cobbxsponoencb. 

In  an  action  by  a  wife  for  divorce,  where 
there  is  sufficient  evidence  of  emel  treatment 
extending  over  several  years,  a  divorce  sboold 
not  be  denied  merely  because,  after  plaintiff 
left  defendant,  she  wrote  bim  a  friendly  let- 
ter. 

[Ed.  Note.r-For  other  cases,  see  Divorce, 
Cent  Dig.  II  171-170;  Dec  Dig.  |  49.*] 

Appeal  from  Chancery  Court,  Monroe 
County;  J.  Q.  Robins,  Chancellor. 

"To  be  officially  reported." 

Action  for  divorce  by  Maggie  Hall  For- 
rester against  William  Forraater.  From  de- 
crees vacating  a  decree  of  divorce  theretofore 
rendered,  and  dismissing  the  btU,  complain- 
ant appeals.  Affirmed  In  part,  and  reversed 
In  part 

The  appellant  brought  suit  against  appellee 
for  divorce  and  obtained  a  decree  In  her 
favor  carrying  alimony.  Afterwards  a  peti- 
tion was  filed  by  appellee  to  set  aside  the 
decree  on  the  ground  that  appellee  had  never 
been  served  with  summons.  After  hearing 
proof,  the  court  set  aside  the  decree  and 
proceeded  to  a  new  hearing  of  the  case. 
Upon  bearing  the  proof,  the  court  denied 
appellant  a  divorce.  The  letter  alleged  to 
have  been  written  by  appellant  to  appellee 
January  7,  1910,  referred  to  in  the  opiniim, 
la  as  follows: 

"Biy  address  is  Aberdeen,  Miss.,  R.  #  0. 
"Aberdeen,  Miss.,  Jan.  7,  19ia 

"Dear  Bill:  I  will  write  yon  a  few  lines; 
Allte  said  yon  said  write  yon  so  I  vrlU,  it 
is  so  bad  I  can't  take  the  baby  to  town  but 
when  the  weather  gets  good  I  am  going  to 
Aunt  Julia  Oallop's  to  stay  few  days  and 
I  will  let  you  know  so  you  can  come  land 
see  her  and  me  If  yon  want  to,  don't  ever 
come  over  here  any  more.  Ton  know  how 
Papa  is  when  he  gets  mad  at  any  one  so 
you  shall  see  the  baby  and  I  will  talk  to 
you.  Also  write  me  if  yon  got  home  alright 
and  don't  tell  nobody  I  wrote  this  to  you 
and  when  I  know  I  can  be  In  town  I  will 
also  let  you  know,  don't  ever  come  till  I 
let  yon  know.  Ood  In  heav^  knows  If  yon 
only  had  done  right  we  would  hav6  been 
together  now  and  none  of  this  would  ever 
hapened.  I  pray  for  you  night  after  night 
but  don't  think  of  the  past  and  nothing  that 
happened  over  here.   I  want  to  talk  to  you 
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and  will  If  I  ever  hare  the  chamca  Write 
me  it  you  got  home,  I  hated  to  see  you  go 
back  but  I  could  not  help  It.  Reba  said  tor 
me  to  write  and  see  If  her  dady  got  home 
that  night,  It  was  so  bad.  So  be  good  and 
write  to  me  soon.  May  God  bless  yon. 
M.  F.  Bum  this  up  and  dont  let  nobody 
see  It  for  my  sake." 

Falne  &  Paine,  for  appellant  Leftwich 
&  Tnbb,  for  appellee.  ' 

WHITFIELD,  G.  We  concur  In  the  con- 
clusion reached  by  the  chancellor  that  the 
first  decree  for  divorce  should  be  set  aside ; 
but,  after  carefnl  consideration  of  the  whole 
record  on  the  merits,  we  are  constrained  to 
dUTer  from  him  in  denying  the  divorce  and 
dismissing  complainant's  bill.  The  marked 
ability  of  the  learned  chancellor  would  con- 
strain an  afQrmance,  if  we  were  not  thorough- 
ly satisfied  from  the  whole  evidence  and  by 
the  deductions  to  be  drawn  from  It  that 
the  complainant  has  satisfactorily  made  out 
her  case.  The  testimony  is  not  limited  to 
a  single  act  of  violence,  but  covers  their 
relations  and  his  treatment  of  her  for  sev- 
eral years.  That  he  struck  her  is  certainly 
clearly  established,  and  the  blow  was  so 
severe  as  to  blacken  the  arm  and  cause  It  to 
remain  so  for  about  a  we^  or  more.  It 
seems  clear,  too,  that  In  hia  rage  he  broke 
up  and  destroyed  certain  trinkets  and  toys 
tbat  had  belonged  to  their  dead  child.  She 
had  left  him  once  before,  but  had  returned 
in  the  hope  of  being  able  to  live  with  him ; 
and  the  evidence,  we  think,  makes  It  plain 
that  she  left  the  second  time  in  great  fear 
of  what  he  might  do  to  her  if  she  should 
remain.  All  the  testimony  relative  to  his 
cursing  her,  and  bis  conduct  In  respect  to  tak- 
ing home  things  which  belonged  to  her,  and 
the  return  of  which  she  secured  only  after 
a  vigorous  suit  at  law,  coupled  with  many 
other  circumstances  scattered  through  the 
record,  such  as,  for  example,  making  her 
work  barefooted  In  the  field,  makes  It  seem 
to  us  certain  that  Justice  required  the  grant- 
ing  of  the  divorce. 

We  are  impressed  with  the  idea  that  the 
chancellor  must  have  given  too  much  weight 
to  the  letter  which  the  wife  was  alleged  to 
have  written  to  her  husband.  The  sam  and 
autffitance  of  her  testimony  as  to  whether  she 
wrote  the  letter  was  tbat  she  would  not 
testify  positively  tbat  she  wrote  it,  or  did 
not  write  it;  that  she  may  have  written  it, 
but  she  did  not  believe  she  had  done  so. 
Bven  If  she  had  written  the  letter,  as  seems 
most  probable,  tbat  fact  does  not  negative 
the  treatmmit  of  her  by  him  In  the  past, 
which  the  evidence  abundantly  shows.  That 
treatment  is  not  such  as  holds  out  much 
hope  of  better  relations  in  the  future,  should 
the  divorce  be  denied  and  the  parties  united 
again.    The  question  Is,  not  whether  that 


letter  was  wrltt^  or  not,  but  whether,  on 
the  whole  case,  she  was  mtltled  under  the 
statute  to  the  divorce.   We  think  she  was. 

As  the  bill  calls  for  alimony,  no  decree 
will  be  entered  here*  but  tbe  cause  will  be 
remanded. 

PER  CURIAM.  The  above  opinion  la 
adopted  aa  the  opinion  of  the  court,  and  for 
Uie  reasons  therein  Indicated  the  decree  set- 
ting aside  the  flrat  decree  for  divorce  is 
aflirmed;  but  the  decree  doiying  the  divorce 
on  the  second  hearli:«  and  dismissing  com- 
plainant's bill  Is  reversed,  and  tbe  cause  is 
remanded,  to  be  proceeded  wltti  In  accord- 
ance with  this  opinion. 


CANDLER  V.  CROMWELL  et  al. 
(No.  15,347.) 
(Supreme  Court  ot  Missisaippi.   Feb.  191Z) 

1.  Chattel  Mobtoageb  (|  188*)— Judquehib 

— Pbiobitt. 

A  judgment  Hen  attaches  to  a  growin; 
crop  only  from  the  time  It  has  an  actual  ex- 
istence, while  a  mortgage  on  a  crop  to  be  Duid« 
takes  effect  from  the  date  of  the  mortKage, 
thereby  taking  precedence  over  the  lien  of  the 
prior  Judgment 

iEA.  Note.— I\)r  other  caaes,  aee  Chattel 
Mortgages,  Cent  Dig.  H  228-^;  Dee.  IMg.  I 

2.  Chattel  Mobtoaobs  (f  109*)— Mobtoaqeb 
ON  Gbowing  Obofs— Debts  Secured. 

A  mortgage  on  cropa  to  be  grown  by  the 
mortgagor  to  secure  a  note  and  an  open  mo* 
□ing  account  for  $50,  "more  or  lees,"  does  not 
definitely  fix  the  amount  of  the  running  ac- 
count secuAd;  and  where  tbe  parties  subse- 
quently agree  on  such  amount,  and  there  is  no 
fraud,  a  judgment  creditor  may  not  compUln 
merely  because  the  amount  exceeds  960. 

[Ed.  Note.— For  other  cases,  aae  Ghattd 
Mortgages,  Cent  Dig.  H  190-W;  Dec.  Dig. 

8.  CONTBAOTS  (S  170*)  —  OovsiBUonoir  — 

Rights  op  Pabties. 

The  court  will  construe  a  doubtful  contract 
when  the  partiee  thereto  cannot  agree  aa  to 
its  meaning;  but  when  tbe  parties  agree,  and 
the  contract  is  made  certain  thereby,  there  It 
□0  field  for  inference  by  the  court 

[Ed.  Note.— For  other  casea,  see  Oontracti, 
Cent.  Dig.  i  768;  Dee.  Dig.  i  ITO.*] 

4.  Judouent  (I  666*)— Right  or  Judoicent 
Cbeditob. 

A  judgment  creditor  is  barred  by  all  equi- 
ties which  bar  the  judgment  debtor,  and  be  can 
assert  no  demand  that  the  judgment  debtor  is 
precluded  from  asserting. 

[Ed.  Note.— For  other  cases,  see  Judgmeat 
Cent.  Dig.  8  1180 ;  Dec.  Dig.  8  666.*! 

5.  Chattel  Mobtoaobs  (8  22*)  —  DnnniR- 

NBSS— FUTUBE  ADVANCES. 

A  mortgage  to  secure  future  adTances  ma? 
merely  specify  that  it  is  given  to  secure  such 
future  advances  aa  may  be  agreed  oo,  aad  it 
need  not  specify  definitely  the  amount  to  be 
advanced. 

[Ed.  Note.— E\>r  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  8  68;  Dec.  Dig.  |  22.*] 

Appeal  from  Circuit  Court,  Alcoia  Coun- 
ty;  J.  H.  Mitehell,  Judge. 
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Actlim  b7  U.  A.  OanOlw  againat  Kins 
Oromwdl  and  anotber.  From  a  Jodgmoit 
for  defendants,  plaintiff  appeals.  Affirmed. 

Bennett  &  Sweat,  for  appellant.  W.  J. 
Lamb,  for  appellees. 

HATB8,  a  J.   Briefly  Btatlng  this  case, 
It  la  aboQt  as  foUows:   In  1906  M.  A.  Cand- 
le reanenH  a  Judgment  against  King  Crom- 
well for  ¥72.23  In  a  Justice  of  tlie  peace 
court   In  NoTembor  of  tbat  Tdar,  tbe  Judg- 
ment was  entoUed  ta  the  offloe  of  the  circuit 
clerk  of  Alcorn  county.  In  compliance  with 
section  2742  of  the  Code  of  1906,  and  became 
a  Iten  on  all  the  property  owned  by  King 
Cromwell,  If  be  owned  any.   On  March  28, 
1910,  King  Cromwell  executed  a  mortgage  to 
one  C.  Ayers,  wltfa  W.  B.  'Wilson  aa  truatee, 
on  all  live  KtodL  and  tm  all  crops  of  com 
and  cotton  to  be  grown  by  Cromwell  during 
the  year  1910,  In  Alcorn  county,  on  <»r- 
tain  lands  described  In  the  mortgage.  Tbe 
controTusy  over  the  particular  cotton  in- 
volved In  this  case  Is  conceded  to  have  bean 
grown  during  the  year  1910  m  the  land  de- 
scribed in  tbe  mortgage,  and  Is  covered  by 
the  mortgage,  unless  excepted  tberefrom  for 
reasons  to  be  subsequently  stated.  The  eoH' 
slderatlon  of  tbe  mortgage  recites  that  it  Is 
given  because  Cromwell  "is  Justly  indebted 
to  tbe  third  par^  lAyers]  in  the  sum  of 
f  184.95,  more  or  leas,  as  erldraioed  1^  note 
of  even  date  for  $184.95,  and  an  opoi  and 
running  account  tar  960,  more  or  less,  as 
shown  on  the  hooka  of  the  third  party,  which 
indebtedness  the  first  party  desires  and  In- 
tends by  this  deed  more  effectually  to  secure 
and  make  certain  payment  tbawo£"  The 
above  quotation  shows  that  the  trust  deed 
was  given  for  the  purpose  of  securing  a  note 
for  $1S4.WS|  and  offea  and  running  account 
for  $60,  more  or  less,  making  in  total  the 
sum  of  $184.96,  spedfled  in  the  face  of  the 
trust  deed.  Under  this  trust  deed  It  is  ar- 
gued that  Ayers  furnished  Cromwell,  not 
only  the  $50  spedfled  in  the  open  and  run- 
ning account,  but  furnished  $87  additional, 
making  a  total  amount  famished  of  $137, 
instead  of  $50,  whldi,  when  added  to  the 
note  of  $184.96,  makes  a  total  Indebtedness 
due  Ayers  for  the  year  1910  of  about  $271. 
Cromwell  raised  about  5^  bales  of  cotton, 
tbe  value  of  whldi  la  conceded  to  be  less 
than  the  amount  owing  Ayers.  The  conten- 
tion of  Candler  la  that  his  Judgment  lien 
is  superior  to  the  dalm  of  ^ers  under  the 
mortgage  fbr  all  vnlwt  of  the  cotton  in  excess 
of  $184.05,  or  about  that  sum.    In  other 
words,  Candler  dalms  Uiat  the  open  account 
was  to  be  for>$50,  more  or  less,  and  that  In 
the  use  of  this  term  tbe  amount  which  Ayers 
had  tbe  rl^t  to  fumltdi  Cromwell  was 
limited  to  a  sum  approximating  nearly  the 
sum  of  $50;  that  Is  to  say,  about  $52  or  $53, 
or  $47  or  $48.   Candler  denies  the  right  of 
Ayers  to  assert  his  mortgage  to  the  full 
amoant  furnished  under  the  trust  deed, 
tnd  claims  that  his  Judgment  Itm  la  superior 


to  the  mortgage  for  tiie  easesa.  Accordingly, 
Candler  had  an  execution  Issued  under  his 
Judgment  and  levied  on  the  cotton,  whwei^ 
on  Wilson,  trustee  In  the  tmat  deed,  pro* 
pounds  a  claim  for  same.  Candler  offered 
to  pi^  Ayers'  dalm  to  the  extent  ttiat  the 
trust  deed  shows  on  its  face  the  amount 
actually  named  therein;  that  1%  Candler 
proposed  to  pay  Ajea  the  note  of  $134.95, 
and  the  account  of  $60.  Chi  the  trial  In  tbe 
court  below,  the  court  hdd  that  Ayers  could 
hold  the  cotton  for  tbe  actual  amount  fur- 
nished by  him  under  the  trust  deed  to  Crom- 
w^I,  and  awarded  the  ralue  of  the  proper- 
ty to  the  trustee,  from  which  Juflgmait 
Candler  appeals. 

[1]  In  the  cases  of  Cayce  t.  Btovall,  50 
Hiss.  402,  and  Cooper  t.  Tumage^  62  Miss. 
431,  this  court  held  that,  while  a  Judgment 
Hen  takes  ^ect  on  a  growing  crop  only  firom 
the  time  It  has  an  actual  existence,  the  lien 
does  not  relate  bade  to  the  rendition  or  en- 
rollment of  the  Judgment;  but  a  lloa  or 
mortgage  on  a  growing  crop  relates  badt  to 
tbe  date  of  its  creation,  and  takes  effect 
from  tbe  date  of  the  execution  of  the  mort- 
gage, tlmeby  taking  precedence  of  a  Judg> 
ment  lien. 

[2, 1]  When  a  trust  deed  specifies  that  the 
mortgagee  will  furnish  a  specified  sum,  fol- 
lowed by  the  words  "more  or  less,"  It  does 
not  fix  any  limitation  on  the  lien  whldi  Is 
crealted.  1^  the  mor^gee,  In  case  the  mort- 
gagee, with  the  assent  of  the  mortgagor,  ex- 
ceeded the  amount  actually  named  in  tiie  face 
of  the  mortgage.  Tbe  mortgage  expressly 
says  that  the  mortgagor  and  mortgagee  agree 
that  the  mortgagee  shall  furnish  to  the  mort- 
gagor the  sum  of  $50,  "more  or  less."  How 
much  more  or  bow  much  less  may  be  the 
subject  of  agreement  between  them  accord- 
ing to  the  t^ms  of  the  mortgage,  and  whw 
they  have  agreed,  by  the  mortgagee  furnish* 
Ing  and  the  mortgagor  accepting  the  excess 
famished,  there  is  no  field  for  speculation  as 
to  what  was  meant  in  the  contract  the 
use  of  the  words  "more  or  less,"  because  tbe 
parties  to  the  contract  have  definitely  set- 
tled It,  and  -when  no  fraud  is  diarged  third 
parties  have  no  right  to  complain.  The 
courts  ccmstrue  doubtfal  contracts,  when  the 
parties  themselves  cannot  agree  as  to  the 
true  meaning;  but  when  tlie  parties  agree, 
and  the  contract  Is  made  certain,  there  is 
no  field  for  Inf^oice  by  the  court 

C4]  Let  us  see  wha«  the  contention  of 
counsel  for  appellant  would  lead  us.  A 
Judffnmt  creditor  succeeds  to  only  such 
rights  In  tbe  Judgmsit  debtor's  property  as 
the  Judgment  debtor  actually  has.  The  Judg- 
ment creditor  merely  succeeds  the  Judgment 
debtor ;  that  is,  takes  his  place  and  aubjects 
ttie  actual  Intaest  of  tbe  Judgment  debtor 
to  bla  donand.  IHk  Judgment  creditor  la 
barred  all  tiie  equities  which  bar  the 
Judgmwt  debtor,  and  can  assert  no  demand 
that  the  Judgmmt  debtor  Is  preduded  from 
asserting.  ELarrls  v.  Hasleharst  Oil  Bflll,  78 
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Miss.  908,  80  South.  278 ;  Foate  t.  Falmum, 
48  Miss.  536;  Miss.  Val.  Oo.  r.  ChteaKO,  etc, 
R.  B.  Co.,  68  Miss.  8^  It  needs  no  argn- 
ment  to  show  that  Cromw^  could  not  defeat 
the  Ilea  of  this  mortgage  after  accepting 
advances  nnder  it  of  more  than  $50,  and  for 
the  same  reason  that  he  cannot  do  so  his 
Judgment  creditor,  who  merely  succeeds  to 
his  rlgbts,  Is  also  precluded  doing  so. 
The  words  "more  or  less"  may  have  bare 
a  different  meaning  when  applied  to  differ- 
ent Instrciments,  and  depending  upon  the 
way  In  which  the  controTersy  arises.  If  a 
person  make  a  deed  to  anoth^,  containing 
by  accurate  description  so  many  acres,  "more 
or  less,"  and  a  controversy  shonld  arise  as 
to  what  was  meant,  the  court  might  be  call- 
ed upon  to  construe  what  was  meant  If 
a  person  should  contract  to  sell  to  another 
1,000  bales  of  cotton,  "more  or  lees,"  the 
court  might  again  be  called  upon  to  con- 
strue what  was  meant  by  the  use  of  the 
words,  etc ;  but  In  a  mortgage  which  shows 
that  the  parties  Intended  to  furnish  so  much 
money,  "more  or  less,"  and  when,  In  fact, 
by  thfr  actual  amount  furnished  under  th« 
contract,  they  make  certain  how  much  more 
shall  be  furnished,  third  parties  cannot 
force  the  court  to  place  any  limitation  on 
the  meaning  of  the  words  different  from 
that  which  the  parties  themselT«8  have  fixed. 

[Q  A  mortgage  need  not  specify  definitely 
the  amount  to  be  furnished.  This  has  been 
frequently  held.  The  mortgage  might  hare 
merely  spedfled  that  It  was  given  to  secure 
such  future  advances  as  might  be  agreed 
upon.  In  the  case  of  Wltczlnskl  v.  Bverman, 
51  Miss.  811,  this  court  has  said:  **A  mort- 
gage to  secure  future  advances,  which  on 
Its  face  gives  Inform&tlon  as  to  the  extent 
and  purpose  of  the  contract,  so  that  a  pnr^ 
chaser  or  junior  creditor  may,  by  an  Inspec- 
tion of  the  record,  and  by  ordinary  diligence 
and  prudence,  ascertain  the  extent  of  the  in- 
cumbrance, will  prevail  over  the  suporvesi- 
Ing  dalm  of  such  pur<^aer  or  creditor  as 
to  all  advances  made  by  the  mortgagee  with- 
in the  terms  of  such  mortgage,  whethw  made 
before  or  after  the  claim  of  such  purchaser 
or  creditor  arose  It  Is  not  necessary  for 
a  mortgage  for  future  advances  to  specify 
any  particular  or  definite  sum  which  it  is 
to  secure  It  Is  not  necessary  for  It  to  be 
80  completely  certain  as  to  preclude  the  ne- 
cessity of  all  extraneous  inquiry.  If  it 
contains  enough  to  show  a  contract  that  it 
la  to  stand  as  a  security  to  the  mortgagee 
for  such  indebtedness  as  may  arise  from 
future  dealings  between  the  parties,  It  Is 
snffident  to  put  a  purchaser  or  incumbranc- 
er tm  Inquiry,  and,  if  be  falls  to  make  It  in 
the  i^por  quarter,  he  cannot  claim  protec* 
tion  as  a  bona  fide  purchaser.  The  law  re- 
quires mortgages  to  be  recorded  for  the  pro- 
tection of  creditors  and  purdusers.  Whoi 
recorded,  a  mortgage  Is  notice  of  Its  con- 


toits.  If  It  gives  Information  that  it  is  to- 
stand  u  secorUr  for  all  future  Indebtednen 
to  aecme  trom  0ie  mortgagw  to  the  mort- 
gagee^  a  person  examining  the  record  Is  pat 
upon  inquiry  as  to  the  state  of  dealings  be- 
tween the  parties  and  the  amount  of  indebt- 
edness covered  by  the  mortgage,  and  is  duly 
advised  of  the  right  of  the  mortgagee  by  tiie 
terms  of  the  mortgage  to  hold  the  mortgaged 
property  as  security  to  him  for  such  Indebt- 
edness as  may  accrue  to  him.  Thus  inform- 
ed. It  is  the  folly  of  any  one  to  buy  tb» 
mortgaged  property,  or  take  a  mortgage  on 
it,  or  give  credit  on  it;  and.  if  he  does  so, 
his  claim  must  be  subordinated  to  the  par- 
amount right  of  the  senior  mortgagee,  who 
in  thus  securing  himself  by  mortgage^  and 
filing  it  for  record,  as  required  by  law,  has 
advertised  the  world  of  his  paramount  dalm 
on  the  property  covwed  by  his  mortgage^ 
and  is  entitled  to  advance  money  and  ex- 
tmd  credit  according  to  the  t^ms  of  his 
contra^  thus  made  with  the  mortgagor,  who 
canntrt  complain,  for  sudi  Is  his  contract; 
and  third  persons  afterwards  dealing  with 
him  cannot  be  heard  to  complain,  tor  tbef 
are  affected  with  full  notice,  by  the  reondt 
of  what  has  been  agreed  on  by  the  mortgagor 
and  mortgagee."  See,  also,  Melton  r. 
llams  Go.,  8S  BOss.  624,  86  South.  102. 

The  WltCEtaiBkl  Case  eqicessly  holds  that 
it  is  not  necessary  tor  a  mortgage  to  speci- 
fy any  particular  or  definite  sum  whldi  It 
is  to  secure.  The  meaning  of  the  mortgue^ 
when  it  says  an  open  account  furnished  un- 
der It  shall  be  $50,  more  or  leas,  can  become 
of  importance,  to  the  absence  of  fraud,  only 
to  the  parties  themselves,  when  there  Is  a 
controversy  between  than  as  to  Ito  meaning. 
In  other  words.  If  the  mortgagor  had  CaDed 
to  furnish  the  mortgage  more  than  ^SS, 
and  the  mortgagee  was  suing  him  tor  a 
breach  of  this  contract,  the  use  of  the  words 
"f60^  more  or  less,"  might  become  of  Im- 
portance; but  It  can  never  be  brought  In- 
to question  by  third  parties,  when  the  par^ 
ties  to  the  contract  have  themselves  Into^ 
preted  It  by  actually  furnishing  in  a  eer^ 
tato  amount,  and  when  there  la  no  dlqnta 
betwem  the  partlei  as  to  tbla. 

Affirmed. 


NSW  0BLBAN8.  M.  ft  a  B.  00.  T.  GOLB 

et  al.   (No.  15,886.) 
(Supreme  COort  of  MIsslsslppL   Feb.  26, 1812.> 

1.  Bailboads  (1  886*)— I»UBiaa  to  Piason 
on  Tbaoks— AOixomi— BtTBDnr  or  Faooi^ 

"NSQUOBNOI." 

Under  Code  1906,  |  198B,  providiiiK  that, 
in  all  ftctioDs  against  rallroao  companies  for 
injury  to  penons  or  property,  proof  of  In- 
jury Inflicted  by  the  mnniog  of  locomotives  or 
cars  shall  be  prima  facie  evidence  of  a  lack  of 
reasonable  skill  and  care  on  the  part  ci  the 
servants  of  toe  company,  proof  <«  an  IbJqit 
raises  a  presumption  of  negligence,  casting  th* 
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barden  of  proof  on  the  rallro&d  company ;  and 
88  "neclisrence"  Is  a  failure  to  obserre,  for  tbe 
protection  of  another  person,  that  degree  of 
care  which  the  circnnutancea  justly  demand, 
proof  that  the  egalpment  of  a  train  was  proi>- 
er  and  that  the  servants  of  the  company  kept 
a  vixilant  lookout  is,  In  the  absence  of  an; 
proof  as  to  tbe  condidon  of  the  person  injured, 
manfficient  to  rebnt  the  ItatDtory  presumption. 

[Eld.  Note^For  other  cases,  see  Ballroada, 
C«nt.  Z>lc.  H  1841-184T,  1357;  Dae.  Dig.  t 
396.* 

For  other  definitions,  see  Wmcds  and  Phrases, 
to).  6.  pp.  4743-4768;  toI.  8,  pp.  7720-7731.] 

2.  OonBTmmoirAi.  Law  <U  249,  311*)— Raix- 

B0AD8  (1  896*)— E}QUAL  PbOTEOTCOH  OP  LAW 

— Dttk  PsocBsa  oj  Law—Rbouution  or 

RAiLaoADa. 

Code  X906,  I  1986,  which  raises  a  pre- 
anmption  of  neglvenee  upon  the  proof  of  an 
injury  redved  from  a  ronnlnK  train,  and  casts 
upon  the  railroad  company  the  harden  of  rebut- 
tiog  Uiat  presumption,  is  not  in  violation  of 
Const,  n.  S.  Amend.  14,  In  depriving  railroads 
of  the  equal  protection  ot  the  laws  or  depriving 
them  of  property  without  dna  process  of  law. 

[Ed.  Notfc~For  other  cases,  see  Oonstitution- 
al  Law,  Cent  Dig.  {8  710,  932 ;  Dec.  Dig.  IS 
249,  311;*  RaUroads.  Dec.  Dig;  S  896.*] 

8.  Appeal  and  Ebbob  (|  1062*)— Bbvzbw— 

HABUUsa  Error. 

A  plaintiff,  who  received  a  verdict,  cannot 
complain  that  the  court  relhntd  Its  request  for 
a  peremptory  InstructiOD. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4212-4218;  Dec  Dig.  | 
1062.*] 

4.  APFKAI.  AHD  EBBOB  (|  882*)  —  BXTDEW— 

Habhlbbs  X^rob. 

A  party  cannot  complain  of  an  erroneous 
instruction,  where  instructions  embodying  the 
same  principle  were  given  at  his  request 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3691-8610;  Dee.  Dig.  I 
882.*f 

Appeal  from  Circuit  Court,  Newtm  Conn* 
ty;  G.  L.  Dobbs,  Judge. 

Action  by  Ann  Cole  and  another  against 
the  New  Orleans,  Mobile  &  Chicago  Ballroad 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals,  and  plalntUte  prosecute 
a  cross-appeal.  Affirmed  on  both  appeals. 

Flowers,  Alexander  &  Whitfield,  for  appel- 
lant J.  D.  Jones  and  B.  N.  ft  H.  B.  Mil- 
ler, for  appellees. 

SMITH,  J.  Joe  Cole  having  been  struck 
and  killed,  as  it  is  allied,  by  one  of  appel- 
lant's trains,  this  suit  was  instituted  by  his 
widow  and  daughter  to  recover  damages 
therefor.  Neither  side  being  satisfied  with 
the  verdict  and  Judgment  for  |1,000  rendered 
against  appellant  in  the  court  below,  each 
filed  a  motion  for  a  new  trial,  both  of  which 
were  overruled,  and  the  case  comes  to  us  on 
direct  appeal  by  appellant  and  on  cross-ap- 
peal by  appellees. 

The  evidence  Introduced  In  behalf  of  ap- 
pellees was  to  the  effect  that  on  the  night 
of  the  accident,  between  8  and  9  o'clock,  Cole 
was  seen  walking  down  the  track  a  short 
distance  ahead  of  one  of  appellant's  trains, 
and  that  Just  after  It  had  paned  him  he  was 


found  lying  near  the  track  with  both  fdet, 
which  had  been  cut  off,  lying  between  the 
rails,  as  was  also  a  sack  of  watermelons 
which  he  had  with  him  at  the  time.  The 
evidence  introduced  in  behalf  of  app^ant 
was  to  the  effect  that  Cole  was  under  the 
effect  of  Intoxicating  liquor  at  the  time  of 
the  accident;  that  tbe  train  was  running 
slowly,  and  was  carefully  handled ;  that  the 
bell  was  ringing,  and  that  the  whistle  had 
been  blown  several  times  for  a  railroad 
crossing  Just  a  few  moments  before  the  ac- 
cident occurred;  that  the  engine  was  equip- 
ped with  an  electric  faeadllgbt,  then  burning 
brightly;  that  tbe  engineer  and  fireman 
were  each  keeping  a  proper  lookout;  and 
that  neither  of  them  saw  Cole  on  the  track. 
Other  witnesses  also  testified  that  they  were 
watching  tbe  tcfiln  as  It  passed,  and  that 
no  (Hie  was  on  tbe  track  at  the  place  where 
the  accident  occurred  Just  before  or  at  the 
time  the  engine  passed  it;  that  the  pilot 
of  the  engine  was  of  standard  form,  and  was  ' 
elevated  only  four  inches  above  the  track; 
and  that  there  wwe  no  bruises  on  Cole's 
body,  his  only  Injury  being  tbe  amputation 
of  bis  feet  From  these  two  last  facts  It  is 
argued  that  Cc^  was  not  struck  by  the  pilot 
of  the  engine,  and,  consequently,  could  not 
have  been  on  the  track  In  front  of  the  train, 
but  fell  under  the  wheels  of  the  cars  thereof 
after  the  engine  had  passed.  There  was  also 
evidence  for  appellees  In  contradiction  of  ap- 
pellant's evidence  relative  to  the  blowing  of 
the  whistle  and  the  ringing  of  the  belL 

Appellant  complains  of  the  action  of  the 
court  below  In  refusing  to  grant  It  a  peremp- 
tory instruction,  on  the  theory  that,  fU- 
though  tbe  evidence  does  not  show  bow  tbe 
accident  In  fact  occurred,  it  does  show  that 
appellant's  train  was  properly  equipped 
that  Its  servants  were  guilty  of  no  negligence 
in  handling  It,  and  that,  consequently,  the 
accident,  however  It  occurred,  was  not  caus- 
ed by  any  default  on  the  part  ot  appellant  or 
Its  servants.  In  Railroad  Company  v.  Brooks, 
86  Miss.  27S,  88  South.  40,  this  court  laid 
down  the  rule  governing  cases  of  this  char- 
acter in  plain  and  unmistakable  language; 
this  language  being  as  folMws:  "There  is 
yet  another  principle  ot  law,  well  settled  in 
this  state,  which  required  tbe  submission 
of  the  case  to  the  Jury.  It  was  shown  be- 
yond peradventure  that  the  injury  was  In- 
flicted by  the  running  of  the  train.  This  was 
prima  facie  proof  of  negligence,  authorizing 
a  recovery  by  plaintiff.  To  overcome  this 
statutory  presumption,  It  devolved  upon  the 
sibilant  to  exculpate  Itself  by  establishing 
to  the  satisfaction  of  the  Jury  such  circum- 
stances of  excuse  as  would  relieve  It  from 
liability.  But  this  statutory  presumption 
cannot  be  overthrown  by  conjecture.  The 
circumstances  of  the  accident  must  be  clearly 
shown,  and  the  facts  so  proven  must  ex* 
onerate  the  company  from  blame.    If  the 
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&U!tB  be  not  prorai,  and  tlie  attendant  di- 
cnmstonces  of  the  accident  remain  doabtful, 
the  company  Is  not  rdlered  from  liability, 
and  tbe  presumption  controls."  Since  ttils 
lenfoage  baa  several  times  been  quoted  with 
approval  by  tills  conrt  (Tazoo  Railroad  Go. 
T.  Landram,  88  Miss.  898,  42  South.  67S; 
Sadey  Railroad  Co..  96  Miss.  399,  50 
South.  491;  Railroad  Co.  t.  Hunnlcntt,  63 
Sooth.  617 ;  Fuller  t.  Railroad  Co.,  56  South. 
788)»  it  would  seem  that  argument  relattve 
thereto  should  nor  be  dosed;  bat,  out  of 
deference  to  counsrf,  we  have  again  taken 
the  matter  up  fbr  consideration. 

[1]  Negligence,  as  defined  by  Judge  Cooley, 
ia  "the  failure  to  obaerre,  for  the  protection 
of  the  Interest  of  another  person,  that  degree 
of  care,  precaution,  and  vigilance  which  the 
drcumatances  justly  danont,  whereby  such 
other  parson  suffers  injury."  29  Cyc.  p.  416. 
Under  section  1965  of  the  Code,  when  proof 
is  made  of  Injury  inflicted  by  the  running 
of  a  locomotive  or  cars  of  a  xailroad  com< 
pauy,  the  presumption  arises  that  such  com- 
pany had  failed  to  observe  for  tbe  protection 
ct  the  Interest  ot  the  person  injured  that  de- 
gree of  care,  precaution,  and  v^Uance  whteb 
the  circumstances  justly  denumded;  and  It 
then  devolves  upon  such  company  to  excul- 
pate Itsdf  by  establishing  to  the  satisfaction 
of  the  jury  that  It  did  not  fail  to  observe 
that  d^ree  of  care,  precaution,  and  vigilance 
which  the  drcumstances  justly  demanded. 
Unless  the  drcumstances  surrounding  the 
parties  at  the  time  of  the  Infliction  of  the 
injury  be  known,  it  cannot  be  ascertained 
what  degree  of  car^  precaution,  and  vigi- 
lance, if  any,  was  due  from  the  company  to 
the  party  Injured;  consequently,  it  cannot  be 
determined  whethier  the  company  failed  to  oth 
serve  the  necessary  degree  of  care,  precaution, 
and  vigilance.  We  may  know  exactly  what 
the  situation  of  tlie  servants  of  the  company 
was  at  the  time  of  the  infliction  <tf  the  In- 
jury, and  exactly  what  th^  did;  but,  unless 
we  also  know  what  the  situation  of  the 
party  Injured  was,  and  what  he  was  doing, 
at  the  time,  we  cannot  know  the  degree  of 
care,  precaution,  and  vigilance,  If  any,  which 
the  company,  or  its  servants,  owed  to  him, 
and  consequently  cannot  know  whether  or 
not  they  neglected  to  observe  such  degree 
of  care,  precaution,  and  vigilance. 

In  suits  to  recover  damages  for  an  Injury 
alleged  to  have  been  Inflicted  by  reason  of 
the  negligence  of  a  defendant,  except  In 
cases  where  a  presumption  of  negligence 
arises  from  the  proof  of  certain  facts,  tbe 
plaintiff  must  show  the  ctrcumstaneea  at- 
tending the  infliction  of  the  Injury,  so  that 
It  may  be  knofwn  what  degree  of  care,  pre- 
caution, and  vigilance.  If  any,  tbe  defendant 
owed  to  the  plaintiff,  and  whether  or  not 
this  degree  of  care,  precaution,  and  vigilance 
was  observed  by  the  defendant  In  other 
words,  that  It  may  appear  whether  or  not 
the  Injury  wa»  Inflicted  by  reason  of  the 
defendant's  it^llgence.    Under  section  198S 


of  tlie  Code  the  plaintiff  Is  relieved  of  this 
burden  In  certain  cases,  and  undo'  itr  in  all 
actions  against  a  railroad  company  for  dam- 
age done  to  persons  or  property,  whoi  proof 
is  made  of  Injory  inflicted  by  tlw  running  of 
a  defendant's  locomotive  or  cars,  the  pr^ 
sumption  arises  that  sudi  company,  or  its 
servants,  failed  to  exercise  that  d^ree  of 
care,  jaecautttm,  and  vigilance  whldi,  nnder 
the  circumstances,  Qia  company  owed  to  tbe 
par^  injured,  and.  in  order  to  overthrow 
this  presumption,  the  company  (defoidant) 
must  then  do  what  the  plaintiff  must  have 
done  in  tlu  absence  of  the  statute;  that  Is, 
show  the  circumstances  attending  the  In- 
fliction of  the  injury,  so  that  it  may  appear 
what  d^ree  of  eaie^  preoauOcm,  and  vigi- 
lance, if  any,  was  due  from  the  company  to 
the  plaintiff,  and  whethw  or  not  this  decree 
of  car^  precaution,  and  vigilance  was  by 
the  company,  or  its  servants,  observed— in 
other  words,  whether  or  not  tihe  Injury  was. 
In  fact.  Inflicted  reason  of  defendant's 
negligence.  Railroad  Co.  v.  Brooks,  supra, 
simply  announces  In  dear  and  eondse  lan- 
guage the  rule  which  had  been  fMeshadowed. 
If  not  definite^  announced,  In  Railroad  Com- 
pany V.  PhUllpB,  64  Miss.  7D4.  2  Sooth.  537. 

Appellant  contmds  that,  if  the  rule  which 
we  have  herein  reannounced  and  approved  is 
sound,  then  Railroad  Co.  v.  Hunnlcott.  53 
South.  617,  was  improperly  decided.  In  this 
aniieltant  la  in  error.  The  Honntcott  Case 
followed  and  approved  the  Brooks  Case,  su- 
pra, and  the  only  new  feature  therein  con- 
tained is  the  announcement  that  it  is  not 
necessaiT  to  prove  how  the  injury  occnrred 
by  eyewitnesses^  but  that  this  proof  may  be 
made  by  clrcnmstantJal  evidence. 

[2]  Appellant  fnrthw  contends  that.  If  sec- 
tion 1^  of  the  Code  Is  to  be  construed  as 
we  have  herehi  construed  It,  then  It  Is  In 
conflict  with  the  fourteenth  amendment  to 
the  federal  Constitution.  In  that  it  deprives 
a  railroad  company  of  the  equal  protection 
of  the  laws  and  of  Its  property  witliout 
due  process  of  law.  This  contrition  has 
been  disposed  of  by  the  opinion  of  the  Su- 
preme Court  of  the  United  States  In  the  case 
of  M.,  J.  &  K.  C.  R.  R.  Co.  V.  Tumlpseed, 
219  U.  S.  S6,  81  Sup.  Ct  186.  55  I«.  Ed.  78, 
32  L.  R.  A.  (N.  S.)  226,  In  which  the  court 
uphdd  the  constitutionality  of  the  statute 
with  the  construction  put  upon  It  by  this 
court-  in  the  Brooks  Case  before  It  The 
court  below,  therefore,  committed  no  &Tot  in 
refusing  to  grant  appdlant  the  InstmctioD 
requested. 

Appellant  also  complains  of  several  In- 
structions granted  by  the  court  at  the  re- 
quest of  the  appellees,  which,  In  effect, 
charged  tbe  jury  to  find  for  the  plaintiff, 
unless  It  was  dearly  shown  bj  a  preponder- 
ance of  the  evidence,  and  not  hy  mere  sur- 
mise and  conjecture,  not  only  how  the  injury 
occurred,  but  that  It  was  unavoidable  by  the 
exercise  of  reasonable  care  and  prudence  on 
the  part  of  the  defendant   What  we  have 
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heretofore  said  disposes  of  this  complaint 
of  appellant,  and  shows  that  the  court  below 
committed  no  error  In  granting  the  Instroc- 
tlons. 

[3]  Appellees  complain  because  the  court 
below  refused  th^  a  peremptory  Instmctlon, 
and  claim  that  for  that  reason  they  are  en- 
titled to  a  reversal  of  the  judgment  of  the 
court  bdow.  Since  the  verdict  of  the  jury 
was  In  favor  of  appellees.  It  Is  Immaterial 
whether  or  not  the  court  erred  In  refusing 
to  grant  this  Instractlon,  for  the  jury  have 
simply  done  what  appellees  requested  the 
court  to  i)eremptorlIy  charge  them  to  do. 

[4]  Appellees  also  complain  that  In  several 
Instructions  granted  appellant  the  Jury  were 
charged  that  If  Cole's  own  negligence  con- 
tributed to  his  Injury  they  should  find  for 
appellant,  which  instructions  they  say  may 
have  accounted  for  the  small  verdict  ren- 
dered. Conceding  this  action  of  the  court 
to  be  error,  it  cannot  be  complained  of  by 
appellees;  for  tills  same  principle  was  em- 
bodied In  several  Instructions  to  the  jury 
granted  at  their  request. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed. 


CUMBERLAND    TELEPHONE)    ft  TELE- 
GRAPH CO.  V.  WILLIAMSON  et  aL 
(No.  14^.)  . 

(Supreme  Court  of  MlsdisippL    Teb.  20, 

1912.) 

1.  Iirjunbrxoi*  {|  26*)  —  JuusDicnoiv— Mul- 
TiPLicnT  or  Suits. 

Four  persons  brought  separate  Bolts 
against  complainant  telephone  company,  al- 
legliw  that  they  were  each  subscribers  to  a 
nual  telephone  company  whose  plant  complain- 
ant purcbased,  and  that  after  contiDaiDg  serv- 
ice for  some  time  complainant  willfally  and 
oppressively  removed  the  telephone  from  the 
residence  of  each  subscriber,  and  has  since  re- 
fused to  ^ve  such  subscriber  service.  The 
telephone  companv  filed  a  bill  praying  an  in- 
junction to  restrain  inch  actions  at  law  on  the 
ground  of  moltiplicity  of  suits.  Eeld,  that 
equity  would  not  enjom  the  several  actions  on 
the  ground  relied  on,  there  being  merely  a 
communitT  of  interests  In  the  principles  of 
law  and  facta  lavolved. 

[Ed.  Note. — For  other  cases,  see  Injanction, 
Cent.  Dig.  H  24r-49,  64^;  Dec  Dig.  |  26.*] 

2.  EquiTT  (I  51*)  —  JiTBisnionoH  — Mui.Ti> 
Fiacrrr  or  Suits. 

To  give  equity  Jurisdiction  on  the  ground 
of  multiplicity  of  snits,  there  must  exist  some 
recognized  ground  of  equitable  interference,  or 
some  community  of  interests  in  the  subject- 
matter,  or  a  coDimon  right  or  title  be  involved, 
or  there  most  be  a  common  purpose  against  a 
common  adversary;,  where  each  may  resort  to 
equity:  It  not  being  sufficient  merely  that  a 
moltiplicity  of  suits  may  be  prevented. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  H  107-171;  Dec.  Dig.  1  51.*] 

8.  IiTJuncnoN  JB  20*)— Jitbisdictioh— Muz.- 
Tipocrrr  of  Surrs. 

Equity  may  interfere  to  prevent  a  multi- 
plicity of  suits,  where  an  Injury  is  continuing 
in  Its  nature,  so  as  to  result  in  bringing  nnmer- 


0U8  actions  uainst  the  same  person  relating  to 
the  same  sntijeet-matter. 

[Ed.  Note.— For  other  oises,  see  Injunction. 
(3enL  Dig.  H  24-48,  64-61;  Dec.  Dig.  I  26.*] 

Appeal  from  Chancery  Court,  Panola 
(Toonty;  I.  T.  Konnt,  Ohanctilor. 

Suit  by  the  Cnndwrland  Telephone  & 
Telegraph  Company  against  J.  F.  William- 
son  and  others.  From  a  decree  dlamlwring 
the  bill,  comidalnant  appeals.  Affirmed. 

Tim  B.  Cooper  and  Harris  &  Potter,  for 
appellant  Shands  &  Montgom^,  for  ap- 
pellees. 

McLEAN,  J.  J.  F.  Williamson  and  three 
other  parties  each  brought  separate  and  In- 
dependent  salts  against  the  Cumberland  Tel- 
ephone ft  Telegraph  Company.  These  were 
actions  of  tort,  brought  at  law,  for  the  re- 
covery of  damages,  both  actual  and  puni- 
tive. Each  declaration  alleged  that  the 
plaintiff  therein  was  a  subscriber  to  a  local 
telephone  company,  doing  business  In  Sardis, 
Panola  county,  known  as  the  "Rural  Tele- 
phone Company";  that  the  Cumberland  Tel- 
ephone Company  purchased  the  plant  of  the 
Rural  Telephone  Company,  and  that  then 
the  Rural  Company  went  Into  liquidation, 
and  that  subsequently  the  Cumberland  Tel- 
ephone  Company  continued  to  serve  the 
plaintiff  as  before;  that  later  It  willfully, 
wantonly,  oppressively,  and  In  reckless  dis- 
regard of  the  plaintiff's  rights,  removed  the 
telephone  from  the  residence  of  the  plain- 
tiff, disconnected  the  plaintiff  with  the  Sar- 
dis exchange,  and  has  since  refused  to  give 
the  plaintiff  telephone  service.  The  Cum- 
berland Telephone  Company  filed  Its  bill  of 
complaint  In  the  chancery  court  of  Panola 
county,  praying  for  an  injunction  against 
the  suits  at  law,  on  the  ground  that  there 
was  a  community  of  Interest  In  the  princi- 
ples of  law  and  fact  involved  In  the  contro- 
versy, and  that  equity  would  take  Jurisdic- 
tion in  order  to  prevent  a  multiplicity  of 
suits.  The  injunction  was  granted,  and 
thereafter,  upon  motion,  the  Injunction  was 
dissolved,  and  at  a  subsequent  term  of  the 
chancery  court  the  bill  was  dismissed.  From 
a  dismissal  of  the  bill,  this  appeal  la  prose- 
cuted. 

[1]  Within  comparatively  recent  years 
there  have  grown  up  In  this  country  what 
may  be  termed  two  schools  upon  the  sub- 
ject of  the  jurisdiction  of  equity  relative  to 
a  multiplicity  of  suits.  One  may  be  termed 
the  "school  of  Pomeroy,"  and,  with  great 
deference  to  Prof.  Pomeroy  and  his  disci- 
ples, it  may  be  said  that  this  school  In  many 
Instances,  while  disclaiming,  yet  has  con- 
founded and  confused  the  doctrine  of  a 
"multitude"  with  a  "multiplicity"  of  suits. 
They  have  Ignored  entirely  the  fundamental 
principle  that,  in  order  for  a  court  of  equity 
to  acquire  Jurisdiction  In  such  cases,  there 
must  be  something  more  than  a  commonlty 
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of  Istwest  In  the  questions  of  law  and  tact 
Involved  in  the  Judicial  controversy.  The 
question  has  been  so  fully  and  ably  discuss- 
ed by  the  respective  adherents  that  nothing 
new  upon  the  subject  can  be  added,  and  we 
will  content  ourselves  by  simply  referring 
to  a  few  of  the  many  leading  dedslons  upon 
this  question. 

The  leading  case  in  America  combating 
what  may  be  termed  the  heresy  of  Prof. 
Pomeroy,  is  Tribette  v.  Railroad  Co.,  70 
Miss.  182,  12  South.  32,  19  L.  R.  A.  660,  35 
Am.  St  Rep.  642,  wherein  Chief  Justice 
Campbell  alters  fully  Into  the  subject,  and 
demonstrates  conclusively  the  unsoundness 
of  Prof.  Fomeroy's  doctrine — ^not  only  by 
showing  that  the  authorities  relied  upon  by 
Vrot  Pomeroy  do  not  support  and  sustain 
him,  but  that  this  author's  reasoning  is  to- 
tally unsound.  We  have  taken  the  pains  to 
examine  all  of  the  cases  relied  upon  by  that 
author  and  cited  in  the  second  edition  of  his 
most  valuable  and  excellent  treatise,  and 
we  unhesitatingly  concur  wiUt  Judge  Camp- 
bell, as  stated  In  the  Tribette  Case,  supra, 
that  "every  case  he  cited  to  support  his*  text 
will  be  found  to  be  eltb^  where  each  party 
might  have  resorted  to  chancery  or  be  pro- 
ceeded against  in  that  forum,  or  to  rest  on 
some  recognized  ground  of  equitable  inter- 
ference other  than  to  avoid  a  multiplicity  of 
suits."  In  notes  to  Southern  Steel  Co.  v. 
Hopkins,  reported  in  20  L.  R.  A.  (N.  8.) 
8B0,  tiw  annotator,  referring  to  Fomeroy's 
Btatemmt,  says  that,  "a  search  fails  to  re- 
veal, any  case  which  on  the  facts  sustains 
the  proposition,  if  applied  to  actions  for 
brea(dk  of  contract  or  the  commission  of  a 
tort,  and  Pomeroy  cites  no  such  case." 
While  Prof.  Pomeroy  is  not  the  originator 
of  the  doctrine  of  a  multiplicity  of  suits,  he 
is  certainly  the  e^munder  and  expander  of 
this  doctrine,  and  has  certainly  carried  this 
most  desirable  and  salutary  principle  be- 
ytmd  the  limits  and  scope  of  the  Judges  who 
first  conceived  the  idea. 

The  opinion  In  Trlbette's  Case,  supra,  has 
received  the  unqnalifled  approval  of  the 
leading  text-writers,  among  them  being  High 
on  Injunctions,  Beach  on  Injunctions,  and 
Bliss  on  Code  Pleading,  and  of  many  courts 
of  last  resort,  and  it  may  Justly  be  regard- 
ed as  the  leading  case  ui>on  the  subject, 
and  is  in  accord  with  the  weight  of  Judicial 
authority,  both  ancient  and  modem.  Ow- 
ing to  the  great  reputation  of  Prof.  Pome- 
roy, and  the  profound  impression  which  his 
work  on  Equity  Jurisprudence  produced  up- 
on the  Judiciary  and  the  legal  profession 
generally,  it  seemed  at  one  time  as  if  the 
doctrine  which  he  advocates  so  ably  and 
forcefully  would  be  genially  accepted;  but 
the  second,  sober  thought  of  the  profession 
was  arretted  the  masterful  and  unan- 
swerable opinion  of  Chief  Justtee  Campb^l 
in  the  Tribette  Case,  sapra,  and,  from  the 
present  trend  of  Judicial  thought^  the  Judi- 
cial compass  onoe  more  points  in  U»  right 


direction.  In  fact.  In  the  third  edition  of 
PfHneroy's  Equity  there  are  added  two  new 
sections,  251^  and  251%,  wherein  there  Is 
quite  a  recession  from  the  unqualified  state- 
ments made  in  the  former  editions.  A  full 
discussion  of  this  question  may  be  found  in 
the  valuable  notes  In  the  following  author- 
ities: 14  L.  R.  ^  (N.  S.)  239;  28  U  R.  A. 
(N.  8.)  743;  32  L.  R.  A.  (N.  S.)  d40;  34  U 
R.  A.  (N.  8.)  897.  An  examination  of  these 
notes  will  disclose  that  the  cases  whldi  Mr. 
Pomeroy  relied  upon  as  supporting  bla  text 
do  not  Justify  such  a  conclnsion. 

It  Is  certainly  a  very  difficult  question  to 
decide  when  equity  will  enjoin  actions  at 
law,  in  order  to  prevent  a  multiplicity  of 
suits.  The  rule  seems  to  be  well  settled  in 
the  federal  courts  that  there  la  no  hatd  and 
fast  rule  upon  the  subject.  Hale  v.  Aillu- 
son,  188  U.  8.  66,  23  Sup.  Ct.  244,  47  L. 
Ed.  380,  and  authorities  dted.  And  it  is 
settled  beyond  all  controversy  by  these  au- 
thorities that  "the  single  fact  that  a  mul- 
tiplicity of  suits  may  be  prevoited  by  this 
assnmptlon  of  jurisdiction  Is  not  enough  In 
all  cases  to  sustain  It  It  might  be  that 
the  exercise  of  equitable  Jurisdiction  on 
this  ground,  while  preventing  a  formal  q>u1- 
tlpliclty  of  suits,  would  neverthdeas  be  at- 
tended by  more  and  deeper  Inconrraii^oe 
to  tbe  defendant  than  would  be  compoisat- 
ed  for  by  the  convenience  of  a  single  plain- 
tiff; and  where  the  case  is  not  covered  by 
any  controlling  precedent,  the  convenlttice 
might  constitute  good  ground  for  doiying 
Jurisdiction."  The  oi^n  of  the  doctrine  of 
a  multiplicity  of  suits  can  be  traced  to 
what  are  called  "bills  of.  peace,"  and  those 
In  the  nature  of  blllB  of  peaca  Blshpam's 
Principles  of  Equity  {Itb.  Ed.)  p.  573;  Kerr 
on  Injunctions,  686;  Adams'  Equity,  199; 
Fomeroy's  Equity  Jurisprudence,  S  246;  Sha- 
ron V.  Tucker,  144  U.  8.  533,  12  Sup.  Ct 
720,  36  L.  Ed.  582.  To  enter  Into  a  discus- 
sion of  these  bills  of  peace  would  simply  be 
a  rehearsal  of  what  can  be  learned  from 
any  treatise  on  the  subject  of  Equi^  Jn- 
rlsprudenc^  and  hence  we  refrain  trom 
doing  so. 

[2]  Our  conclusion  is  that  In  order  for 
equity  to  take  Jurisdiction  upon  the  ground 
of  a  multiplicity  of  suits,  there  must  be  some 
recognized  ground  of  equitable  Interference, 
or  some  community  ot  Interest  in  the  sub- 
ject-matter, or  a  common  r^ht  or  title  in- 
volved, to  warrant  the  Joinder  itf  all  in  one 
suit  or  there  must  be  some  common  pnrpoae 
in  pursuit  of  a  coomioD  adversary,  where 
each  may  resort  to  equity  in  ordra-  to  be 
Joined  In  one  suit.  What  Is  and  what  la 
not  a  community  of  Interest  la  well  settled 
in  Tribette  v.  Railroad  Go.,,  supra,  quoting 
from  Bliss  <m  Code  fleatUng  as  follows: 
"Two  or  more  owners  ot  mills  propdled  by 
water  are  interested  In  iffeventlng  an  ob- 
struction above  that  shall  Interfere  with  ttw 
downilow  of  water,  and  may  unite  to  re- 
strain or  abate  It;  but  they  cannot  unite  In 
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an  action  for  damages,-  for  as  to  the  Injury 
inffered  then  to  no  commanlty  of  Interest'* 
In  Madison  t.  Dacktown  Iron  Oo.,  118  Tenn. 
331.  83  S.  W.  658.  It  Is  said  tbat  wbere  aer- 
eral  person?  acting  independ^tly  combine  to 
prodnce  a  nnisance,  such  persons  may  be 
joined  as  defendanto  In  a  salt  for  injnnc- 
tlon.  14  Ency.  PL  ft  Pr.  1141;  Woo^ear 
V.  Scbaefer,  67  Md.  1,  40  Am.  Bep.  419;  Peo- 
ple T.  Gold  Bnn  Bflning  Co.,  M  Cal.  188,  4 
Paa  1162,  66  Am.  B^.  80;  EOngsbary  t. 
Flowers.  60  Ala.  479.  89  Am.  Rep.  14.  But 
there  can  be  a  jolndw  n^tber  of  oomplaln- 
ants  nor  defendants  for  the  purpose  of  re- 
covering damages  tot  the  Injuries  by  the 
DQlaance.  Saddler  t.  Great  Western  B.  B. 
Co..  2  Q.  B.  688.  and  Adams'  Eqoity,  199. 
In  2  Story's  Eqalty  Jnrlsprudence,  866  et 
eeq.,  it  is  said  that  this  right  must  be  a 
common  right,  enjoyed  In  common  by  sev- 
eral persons,  and  In  sncb  a  manner  that  the 
Invasion  of  the  right  of  oiie  is  really  an  In- 
vasion of  the  rights  of  all,  such  as  a  rlfl^t 
of  fishery.  See  Tandalla  Go.  v.  ILawson,  43 
Ind.  App.  226.  87  N.  B.  47.  for  a  faU  dia- 
cnssion.  In  which  it  is  said:  "Sach  strict 
commanlty  of  interest  in  the  subject-matter 
In  these  cases  (referring  to  instances  where 
the  Injury  Is  a  continuing  one)  la  not  re- 
quired, and  they  must  be  taken  as  stating 
a  qualification  to  the  general  rule  that  a 
commnnlty  of  Interest  in  the  subject-matter 
la  necessary  or  harmonized  therewith  by 
considering  that  the  continuing  nature  vt 
the  injury  as  against  them  all  conatltutes 
such  community  of  interest" 

[S]  Where  there  is  an  injury  conUnuing  In 
Its  nature,  which  results  in  the  bringing  of 
numerous  actions  against  a  person,  equity 
has  intervened  to  prevent  a  multiplicity  of 
suits.  This  Is  illustrated  by  the  opinion  of 
this  court  in  Illinois  Central  B,  B.  Co.  v. 
Garrison,  81  Mias.  267,  82  South.  996,  96 
Am.  St.  Bep.  469,  which  Is  expressly  dis- 
tinguished from  the  principle  laid  down  in 
Tribette  v.  Illinois  Central  B.  Co.,  supra— 
the  distinguishing  difference  being  the  con- 
tinuiTtif  nature  of  the  injury,  and  the  princi- 
ple announced  In  Trlbette's  Case  was  ex- 
pressly recognized.  This  distinction  was  also 
clearly  drawn  by  this  court  in  Mills  v.  New 
Orleans  Seed  Co.,  65  Hiss.  801,  4  South.  208. 
7  Am.  St  Bep.  OTl,  wherein  the  court  says: 
"WhOTe  trespass  to  property  is  the  single 
act,  and  la  temporary  In  its  nature  and  ef- 
fects, BO  tiiat  the  1^1  remedy  of  an  action 
at  law  for  damages  Is  adequate,  equity  will 
not  Interfere.  But  if  the  trespass  Is  con- 
tinuous in  its  nature,  and.  repeated  acta  of 
trespass  are  done  or  threatened,  although 
each  of  such  acts  taken  by  itself  may  not 
be  destructive  or  inflict  irreparable  Injury, 
and  the  legal  remedy  therefor  be  adequate 
for  each  single  act  If  it  stood  alone,  the  en- 
tire wrong  may  be  prevented  or  stopped  by 
injunction."  '  In  Ducktown  Sulphur  Co.  v. 
Fain,  100  Tram.  66,  70  S.  W.  813,  the  Tri- 
bette Case  was  considered  by  that  court  and 
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approved;  and  the  Tennessee  court  held  that 
a  court  of  equity  should  not  take  jnriadlc- 
tton  to  restrain  actions  at  law  by  different 
property  owners  for  damages  for  a  nuisance, 
and  dispose  ot  the  matters  Involved  in  such 
suits  In  a  single  action  on  the  ground  of  pre- 
venting a  multiplicity  of  suits.  In  Boise  Al- 
taian Co.  v.  Boise  City,  213  U.  S.  276,  29 
Sup.  Ct  426,  63  L.  Ed.  796,  It  is  said:  "A 
court  of  equity  ought  not  to  interfere  upon 
the  ground  of  a  multiplicity  of  suits  by  the 
same  person  against  the  complainant  arising 
out  of  the  same  facts  and  legal  prindplee, 
unless  It  Is  clearly  necessary  to  protect  the 
complainant  against  continued  and  vexa- 
tious litigation."  See  also,  Boston  &  H.  B. 
B.  V.  Sullivan,  177  Mass.  28^  BS  E.  680, 
83  Am.  St  BeiK  276. 

One  of  the  most  illuminating  decisions 
upon  this  question  rendered  in  recent  times 
Is  Turner  v.  Mobile,  135  Ala.  73,  33  Sooth. 
132.  After  giving  to  this  question  a  search- 
ing and  exhaustive  investigation.  Chief 
Justice  McClellan  says;  "It  would  seem  to 
be  an  elementary  end  fnndamental  proposi- 
tion that  a  party  who  sedis  to  come  into 
equity  must  himself  have  an  equity.  His 
equity  may  be  derivative.  It  may  rest  in 
him  because  of  privity  between  him  and  oth- 
era  by  force  of  contract  or  In  estate;  but, 
however  it  comes  to  him,  it  must  exist  in 
him.  or  he  cannot  maintain  a  bill.  Where 
his  Utie  is  legal,  where  hia  defense  Is  at 
law,  where  all  his  rights,  remedies,  and  de- 
fenses are  answerable  In  a  legal  tbmm,  and 
be  therefore  has  In  bis  own  capacity  and 
right  no  atandlng  In  a  court  of  chancery.  It 
is  altogether  plain  and  clear  to  us,  Mr.  Pom- 
eroy  and  some  courts  to  the  contrary  not* 
withstanding,  that  the  wboUy  foituitous, 
accidental,  and  collateral  fact  that  numer- 
ous persons  have  Uk^  but  entirely  indepoad- 
ent  and  disconnected,  legal  rights  or  defens- 
es, cannot,  upon  any  conceivable  principle, 
Invest  him  with  any  right,  legal  or  equita- 
ble, and  that  bla  rights*  whatever  they  may 
be,  are  precisely  the  same  as  If  no  other 
person  had  similar  rights.  It  is  palpably 
illogical  to  say  that  one  man  may  acquire 
rights  o'f  any  sort  from  others  with  whom  be 
has  absolutely  no  connection  or  relationship 
by  blood,  in  estate,  or  by  convention.  It  Is 
a  palpable  nou  sequltur  to  say  that  when 
numerous  persons  have  like,  but  Independ- 
ent, legal  estates  or  legal  rights.  In  respect  of 
which  severally  they  have  no  right  to  invoke 
the  jurisdiction  of  chancery,  yet  because 
they  are  numerous,  the  separate  legal  right 
of  each  is  metamorphosed  into  an  equity 
right  in  all,  or  in  one  for  all.  Jurisdiction 
in  equity  Is  not  entertained  on  any  notion 
that  the  court  has  an  equity — that  it  will 
take  jurisdiction  to  prevent  a  mult^liclty  of 
suits,  In  order  to  lessen  Its  own  labors  or 
those  of  other  courts.  The  equity  upon 
which  the  invocation  is  made  must  reside  in 
the  party  making  it    When  numerous  pat> 
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ties  have  each  the  same  equity,  they  may  In 
a  proper  case  unite  In  one  blU  for  Its  decla- 
ration and  effectuation.  Each  baring  the 
separate  right  to  come  Into  equity  upon  an 
Identical  ground,  they  will  be  allowed  to 
come  in  together,  on  the  theory  of  prev^t- 
ing  a  multiplicity  of  suits."  It  la  true  that 
this  case  was  subsequently  overruled  by  the 
same  court  In  Southern  Steel  Co.  t.  Hop- 
kins, 157  Ala.  175,  47  South.  274,  20  L.  R. 
A.  (N.  S.)  848,  131  Am.  St  Rep.  20;  but  it 
must  be  conceded  that  the  court  In  the  later 
case  signally  failed  to  refute  the  unanswera- 
ble argument  made  by  the  court  in  Turner 
r.  Mobile,  supra.  Another  recent  and  unusu- 
ally well  considered  case  is  Vaudalla  Coal 
Co.  T.  LawBon,  43  Ind.  App.  226,  87  N.  E. 
47,  et  seq.  wherein  this  question  is  taken  up 
and  discussed  in  its  various  phases,  and  the 
principle  in  the  Trlbette  Case  affirmed.  We 
feel  that  we  can  add  nothing  to  what  has 
been  said  In  the  cases  hereinbefore  refer- 
red to. 

The  case  of  Crawford  v.  M.,  J.  &  K,  C. 
R.  Co.,  83  Miss.  708;  36  South.  82,  102  Am. 
St  Rep.  476,  Is  not  at  all  inconsistent  either 
with  the  Trlbette  Case,  supra,  or  with  the 
opinion  which  we  herein  announce.  In  that 
case  67  different  persons  Joined  in  executing 
notes  for  the  amount  of  $35,000.  The  execu- 
tion of  the  notes  grew  out  of  the  same  trans- 
action, but  their  validity  depended  upon  th6 
same  identical  principles  of  law,  and  the 
bill  specifically  charged  that  those  notes 
were  procured  through  fraud,  and  prayed 
that  the  notes  be  surrendered  and  canceled. 
The  allegation  that  the  notes  were  procured 
through  fraud,  and  the  prayer  for  surrender 
and  cancellation  thereof,  gave  the  court  of 
equity  Jurisdiction.  The  same  may  be  said 
of  Pollock  v.  Okoloua  Savings  Institution, 
61  Miss.  298.  It  is  true  that  the  court  In 
that  case  seemed  to  rest  its  decision  upon 
the  authority  of  Mr.  Pomeroy,  yet  the  real 
ground  upon  which  the  court  of  equity  as- 
sumed Jurisdiction  was  that  that  was  a  case 
peculiarly  of  equity  Jurisdiction,  Ind^iend- 
ently  of  the  question  of  a  multiplicity  of 
suits.  Murdock  ft  Parchman,  a  mercantile 
firm,  becoming  insolvent  executed  a. deed  of 
general  assignment,  wherein  they  transferred 
to  the  assignee  all  of  their  property,  real 
and  personal,  with  directions  to  sell  the  same 
and  with  the  proceeds  to  pay  off  their  debts, 
making  some  of  their  creditors  preferred  and 
others  unpreferred.  Several  of  the  unpre- 
ferred  creditors  sued  out  attachments  at  law 
against  the  assignors,  upon  the  ground  that 
the  deed  of  assignment  was  fraudulent,  and 
had  the  same  levied  on  the  goods  In  the 
hands  of  the  assignee,  and  had  writs  of  gar- 
nishment served  for  the  Okolona  Company, 
and  upon  Black,  the  assignee.  The  Savinjis 
Bank  of  Mobile,  which  was  one  of  the  cred- 
itors, In  addition  to  miiDK  out  Its  attachment 
and  garnishment  writs,  also  filed  a  bill  In 
the  chancery  court  attaching  the  deed  of 
ass^ment  as  fraudulent  In  law  upui  Its 


face.  The  Okolona  Savings  Bank,  the  gar- 
nishee In  «I1  these  attachment  proceedings 
and  the  defendant  in  the  chancery  suit 
brought  by  the  Mobile  Bank,  under  these 
circumstance  filed  a  bill  in  chancery,  the 
object  of  which  was  to  enjoin  the  further 
prosecution  of  the  attachments  at  law,  the 
adjudication  of  the  rights  of  all  the -parties 
by  one  decree,  and  the  establishment  of  its 
own  right  to  set  off  against  the  deposit 
standing  on  its  books  to  the  credit  of  Black, 
assignee,  Its  own  debt  against  Murdock  & 
Parchman,  the  assignors,  which  exceeded  In 
amount  the  sum  of  the  deposit  This  Is  a 
statement  of  the  case  as  found  in  the  opinion 
of  the  court.  It  is  clear  and  manifest  from 
this  statement  that  a  court  of  equity  had  Ju- 
risdiction of  these  matters,  Independently  of 
any  question  of  a  multiplicity  of  suits. 

The  erroneous  doctrine  of  Prof.  Pomeroy 
finds  its  apothesis  in  Whltlook  v.  Railroad 
Co.,  91  Miss.  779,  45  South.  861.    In  that 
case  the  court  says:    "It  Is  clearly  and 
thoroughly  settled  by  the  best-consld«red 
modern  decisions  in  this  state  and  elsewhere 
that  such  Jurisdiction  extends  In  all  cases 
of  this  character,  referring  alone  to  the  fol- 
lowing: Railroad  v.  Oarrison,  81  MIsa  264, 
32  South.  996,  95  Am.  St  Rep.  469;  Craw- 
ford T.  M.,  J.  &  K.  G.  B.  R..  83  Mlas.  70S, 
36  South.  82,  102  Am.  St  Rep.  476 ;  PoUock 
T.  Okolona  Savings  Bank,  Ql  Miss.  293." 
We  have  heretofore  shown  in  this  oi^ion 
that  neither  of  these  cases  referred  to  in  the 
Whltlook  Case  Is  an  authority  for  the  prin- 
ciple so  announced.   The  facts  in  the  Whit- 
lock  Case  were  these:  Some  50-odd  persons 
ea<^  brought  separate  and  distinct  suits  for 
damages  against  a  railroad  company.  These 
were  actions  of  tort^  wha«ln  both  actual 
and  punitive  damages  were  claimed.  The 
railroad  company  filed  tts  bill  of  Injunction, 
praying  the  chancery  court  to  take  Jurisdic- 
tion upon  the  ground  that  the  same  prin- 
ciples of  law  and  the  same  state  of  facts 
existed  in  each  case,  and  the  court  sustained 
the  bill  In  order  to  prevent  a  multiplicity  of 
suits.    After  a  earful  and  exhaustive  re- 
search we  have  found  but  one  case  like  it 
and  that  is  the  case  of  Southern  Steel  Co. 
V.  Hopkins,  157  Ala.  175,  47  South.  274,  20 
L.  R.  A.  (S.  S.)  848,  131  Am.  St.  Rep.  20.  In 
both  of  these  cases  the  court  entirely  Ignored 
the  rights  of  each  of  these  plaintiffs  in  the 
suits  at  law  to  have  his  suit  determined  upon 
Its  own  merits,  free  and  untrammeied,  and 
Independent  of  the  suits  of  the  other  plabt- 
tiffB.  The  damages  of  each  of  the  plaintiffF 
were  necemarlly  different,  and  eadk  plaintiff 
was  necessarily  compelled  to  establlsb  lils 
damage  by  altogether  dlffer^t  testimony. 
In  the  chancery  court  therefore,  ttwre  was 
one  suit,  with  a  multitude  of  Issuas,  tbese 
Issues  being  separate  and  distinct,  so  f^  ns 
the  damages  of  the  several  plalntUb  at  law 
were  concerned,  and  a  court  of  dianoery  Is 
not  the  forum  In  which  such  damagt« 
riumld  be  ascertained.  As  Is  said  In  Trlbette 
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y.  R.  Co.,  supra:  "The  recorery  of  damages 
for  a  tort  or  breach  of  contract  doee  not  per- 
tain to  courts  of  chancery,  which  decree 
damages  only  In  a  very  limited  class  of  cas- 
es and  under  i;>ecullar  circumstance,  or  as 
an  Incident  to  some  other  relief."  1  Fome- 
roy's  Equity  Jurisprudence,  8  112;  Story's 
Equity,  i  790.  The  machinery  of  a  court  of 
equity  la  totally  Inadequate  In  such  cases  to 
further  the  ends  of  Justice.  The  giving  to 
chancery  courts  of  the  power  to  enjoin  ac- 
tions at  law  upon  the  sole  ground  of  pre- 
venting a  multiplicity  of  suits  has  opened 
up  a  perfect  Pandora's  box,  and  the  practice 
has  become  quite  common  In  this  state  that 
when  one  person  Is  sued  by  two  or  more 
persons  In  actions  of  tort,  where  there  la 
merely  a  community  of  interest  In  the  ques- 
tions of  law  and  fact  Inrolred,  and  where 
there  Is  no  common  title,  and  no^  oommunlt? 
of  interest  or  of  right  in  the  subject-matter, 
for  the  court  of  chancery  to  acquire  Jurisdic- 
tion. The  evils  resulting  from  this  practice 
are  too  numerous  to  mention. 

The  usurpation  upon  the  part  of  the  chan- 
cery court  Is  pM  flagrant  for  further  dis- 
cussion. 

Since  the  preparaUon  of  the  foregoing 
opinion,  we  bare  read  with  profit  the  recent 
opinion  of  the  Supreme  Court  of  Alabama  In 
Southern  Steel  Co.  t<  HopUns,  57  South.  11, 
wherein  the  Alabama  court  reconsiders  its 
former  opinion  In  this  case  as  found  reported 
In  157  Ala.  ITS,  47  South.  274,  20  L.  R.  A. 
(N.  8.)  848,  131  Am.  St.  Rep.  20,  and  over- 
mles  the  former  opinion,  and  re^stabltahes 
la  Alabama  the  doctrine  annonnced  In  Tur- 
ner T.  Mobile,  136  Ala.  7a  SS  Bontb.  132. 
This  recmt  opinion  of  tbe  Alabama  court  la 
not  only  an  exceedingly  able  one,  and  a  valu- 
able contribution  to  this  anbject,  bat  it 
squarely  affirms  the  mllngs  of  tills  court  in 
Tribette  t.  Railroad  Co.,  supra,  and  we  quote 
from  tbat  oplnlm  the  followli^:  '*We  base 
our  eonelnston  chiefly  upon  the  Tribette 
Case,  which  we  concede  to  be  tbe  leading  au- 
thority In  the  world  upon  tbe  queaticm  of  the 
jurisdiction  of  equity  to  prevent  a  multiplici- 
ty of  suits.  It  has  heen  reprinted  time  and 
again,  and  copied  into  tbe  latest  editions  of 
most  of  tbe  textbooks  upon  tbe  subject  as 
stating  the  true  doctrine." 

Affirmed. 

nSHER  T.  WESTMORELAND. 

(No.  15.383.) 

fSnnreme  Court  of  MisBissippi.    Dec.  18, 
1911.) 

1.  liAZJCIOUS  PBOSSCmON  (8  42*)— AOIIONS 

— Pkincipaz.'s  Liabilitt  FOB  Agbitt. 

A  principal  is  liable  for  the  act  of  his 
agent  in  institntlDg  a  CTiminal  prosecution  ma- 
li^onsly  and  without  probable  cause,  if  such 
prosecution  was  expressly  authorized,  or  sub- 


sequently ratified,  or  was  within  the  scope'  of 
the  agent's  employment 

[Ed.  Note.— For  other  cases,  see  Malicipus 
Prosecution,  Cent  Dig.  H  83-dS;  Dec.  Dig.  f 

2.  Malicious  Pbobecution  (8  42*)— AcnoNS 

— PWNCIPALS— LlABILUT  TOR  AGENT. 

Tbe  operator  of  a  sawmill  broke  his  circu- 
lar saw,  and  sent  a  negro  to  an  unoccupied 
mill  Denrby  to  get  a  saw  and  bring  it  to  the 
roil],  and  when  It  was  brought  he  broke  a  part 
of  it  while  attempting  to  attach  it  to  his  mill. 
At  the  suKgcstion  of  the  agent  of  the  owner  of 
tbe  mill  from  which  the  saw  had  bem  taken, 
the  operator  saw  the  owner  and  tiiked  with 
him  about  the  purchaee  of  the  mill,  and  the 
owner  afterwards  wrote  his  agent  his  terms  tor 
tbe  mill,  and  stated:  "If  this  does  not  suit 
him,  this  Is  authority  for  you  to  swear  out 
warrant  for  the  negro  that  took  the  stuff,  as 
my  agent"  Held,  that  the  letter  did  not  ez- 
preaaly  authorise  -  the  agent  to  prosecute  for  a 
theft,  and  excluded  anmority  to  prosecute  anj^ 
person  other  than  the  negro. 

[Ed.  Note.— For  other  cases,  sea  Mallcb>us 
Prosecution,  Gent  Dig.  ||  88-86;  Dec  Dig.  | 
42.*] 

8.  Maucious  Pbobboution  (I  42*)— AcnoHS 
— Pbihoifal's  Liabilxtt  roB  Agent. 

An  agent,  who  has  care  and  charge  of  an 
unused  sawmill,  which  was  tor  sale,  while  an" 
tborized  to  cause  the  arrest  of  a  person  to  pre- 
vent theft  of  the  property,  had  no  imidied  au- 
thority to  prosecute  after  an  alleged  theft  bad 
been  committed. 

[Ed.  Note.— For  other  cases,  see  Malldous 
Prosecution,  Cent.  Dig.  If  83-86;  Dec.  D^.  | 
42,*] 

Appeal  from  Circuit  Court,  Noxubee 
County;  T.  B.  Carroll,  Judge. 

Action  by  J.  T.  Westmoreland  against 
Walter  S.  Fisher  and  anoth».  Judguieut 
for  plaintiff,  and  defendant  Flsber  appeals. 
Rereraed  and  remanded. 

The  appellee  was  running  a  sawmill.  He 
broke  his  circular  saw,  and,  being  In  a  hurry 
to  get  out  a  bill  of  lumber,  he  sent  a  negro 
in  his  employ  to  an  old,  abandoned  mill  In 
tbe  neighborhood,  which  he  knew  was  for 
sale,  aiia  which  belonged  to  Walter  B.  Fish- 
er, and  instructed  him  to  get  a  saw,  and 
bring  It  to  appellee's  mill,  and  see  If  they 
could  use  It  The  negro  brought  the  aaw, 
and  appellee  tried  to  fit  It  on  bis  mill,  but 
found  he  could  not  use  It  and  directed  the 
negro  to  take  it  back  to  Fisher's  mill.  The 
negro  carried  It  to  his  own  house,  where  It 
remained  for  several  days.  Fisher  lived 
In  another  county.  In  the  meantime  Fisher's 
agent,  T.  W.  Crlgler,  who  had  been  for  some 
time  trying  to  sell  the  mill,  made  Inquiry 
about  the  missing  saw,  and  was  Informed 
that  Westmoreland  had  taken  It  to  bis  mill. 
While  Westmoreland  was  endeavoring  to  at- 
tach It  to  his  mill,  he  broke  a  part  called 
the  "mandrel."  Upon  ascertaining  the 
whereabouts  of  the  saw,  Crlgler  went  to  the 
ap[>ellee,  and  told  him  that  Fisher  would  be 
mad  about  it,  as  be  was  endeavoring  to  sell 
tbe  mill,  and  advised  appellee  to  go  to  West 
Point  and  see  Flsber  about  It.  Appellee  did 
so,  and  explained  the  circumstances  to  Flab- 
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er,  who  thai  proposed  to  sdl  him  the  ma* 
chtnary  Cor  a  price  wht<dL  WestmoEeland 
tfaougbt  too  high.  Flaher  then  told  appellee 
that  he  wotild  write  him  later. 

Ttiereafter  Fisher  wrote  his  agent,  Crlg- 
la,  at  Macon,  Miss.,  the  following  letter: 
"West  Point,  BUss.,  6/22,  1910.  Mr.  T.  W. 
Orlgler,  Maom— Dear  Or^ler:  Mr.  West- 
moreland has  been  np  line,  and  we  had  a 
talk  about  the  staff  gone  from  the  mill,  and 
while  I  want  to  do  the  right  thing  by  Mr. 
Westmoreland,  still  I  have  lost  the  sale  of 
the  mill,  that  can  only  be  attributable  to 
him,  and  I  know  that  I  am  treating  blm  as 
I  would  want  to  be  treated  when  I  sell  him 
the  ontflt  at  what  I  liaTe  In  it,  which  Is 
V678.  I  am  snre  this  Is  fidr,  and  if  not  I 
cannot  see  why,  as  I  am  ioeer  In  the  trans- 
action, as  I  would  hare  gotten  f 800  if  it  had 
not  bettt  tampered  with.  I  also  told  him  to 
pay  $100  down  and  balance  by  Dec  16th  in 
notes  to  suit  his  convenience,  and  If  this 
does  not  salt  him  this  is  antluwlty  fbr  you 
to  swear  out  warrant  for  tbe  negio  that 
took  the  stuff  as  my  agt  I  think  Mr.  West- 
moreland a  fair  fellow  and  I  anticipate  no 
trouble^  Tours,  W.  8.  Fisher."  Thereafter 
Orlfler  swore  out  an  affidavit  against  the 
negro  and  Westmoreland,  Purging  them 
with  grand  larceny.  The  case  was  dismissed 
by  tbe  court  after  bearing  the  statements  of 
the  defendants.  Westmoreland  then  brought 
suit  against  Fisher  and  Crlgler  for  mall- 
dons  prosecution,  which  resulted  in  a  Judg- 
ment against  both  defendants  jointly  for  the 
sum  of  pSfMy,  trom  which  each  defendant 
prosecutes  a  separate  appeal. 

The  dedaratbm  contains  tbe  following 
language:  "The  said  affidavit  was  made  bs 
the  said  Origler  as  tbe  agent  for  bjO.  at  the 
instance  and  request  and  upon  the  direction 
ot  tbe  dtfEmdant  Fisher;  both  the  said  Crlg- 
ler and  the  said  Fisher  knoiring  full  wdl 
at  tbe  time  same  was  made  and  firected 
to  be  made  that  the  said  charge  was  not 
true  that  plaintiff  had  committed  the  crime 
of  larceny  or  any  other  crime  with  reqpect 
to  the  said  Fisher's  property;  but  the  affi^ 
davit  was  made  by  the  said  Crlgler  tm  the 
said  Fisher  upon  Us  (the  said  Flslier^)  re- 
quest and  dlrectbm,  and  as  Oie  agent  of 
the  said  Fisher,  without  probable  cause  and 
with  malice,"  etc. 

Gates  T.  Ivy  and  A.  F.  Fox.  for  appellant 
Geo.  BldiardsMi  and  Flowers,  Alexander  & 
Wfaltfleld.  for  appellee. 

SHrm,  J.  [1]  The  principal  Is  liable  fin 
the  act  of  his  agent  in  Instituting  a  criminal 
prosecntkm  maliciously  and  without  prob- 
able cause,  if  the  institution  of  sudi  pros- 


ecution was  expressly  authorized  or  inbse- 
qnenUy  ratified  by  the  principal,  or  was 
within  the  scope  of  the  agent* s  empIoymenL 
In  the  case  at  bar  the  act  of  Crlgler  in  In- 
stituting tbe  prosecution  complained  ot  was 
never  ratified  by  appellant,  and  he  had  no 
express  authority  to  Institoto  such  a  prose- 
cutkm,  tmlesB  it  is  contained  in  Oie  letter 
written  to  him  by  appellant  on  June  22, 
1910,  which  the  reporter  will  set  out  In 
full. 

[|]  A  mere  inspectlcm  of  this  letter  dan- 
onstrates  that  it  contains  no  such  authority. 
A  propositlMi  looking  to  the  sale  ot  the 
mill  to  appellee,  as  an  adjustment  of  the 
damage  sustained  by  appelant  by  reason  of 
the  taking  of  the  saw  and  tbe  breaking  of 
the  mandrel,  was  pending  between  appel- 
lant and  aiq^ee^  and  this  letter  advised 
Crlgler,  who  was  assii^g  ain^ellant  in  this 
negotiation,  on  wbat  terms  ^ptflant  would 
sell  the  mm,  and  autborined  him,  in  event 
the  terms  of  sale  were  not  aatlsfiictory  to 
appellee*  to  Instltuto  a  prosecntkm  against 
the  negro,  who,  at  the  request  of  appellee, 
had  taken  the  saw.  Granting,  therefore, 
that  this  letter  authorised  Criiler  to  sell 
the  ndU  to  appellee  npon  ovteia  terms,  au- 
thority to  sell  pnverty  does  not  include  an- 
Uiority  to  pnseeuto  tot  a  theft  And,  more- 
over, tbe  letter,  W  leaaon  of  Its  express  dl- 
rectlcm  to  mosecnto  tb»  negro,  exduded  any 
authority  to  proeecnto  any  oUitf  pmtm. 
"Eziuressio  nnlus  est  exdnslo  altertns." 

ni  Unless,  therefore,  the  institntifm  of 
such  prosecution  comes  within  the  general 
authorl^  ctmfsxred  npon  CrigAr  by  reasm 
of  bis  being  in  charge  of  the  mill  as  care- 
taker, appellant  is  not  liable  therefor.  As 
such  caretaker  Crlgler  was  antbortzed  to  do 
any  and  all  things  necessary  to  enable  him 
to  take  care  ot  and  preserve  the  property: 
but  his  authority  extended  no  farther.  If 
necessary  to  prevat  a  person  trom  stealing 
tbe  property,  he  was  authorised  to  cause  the 
arrest  of  such  p^son,  not  In  order  to  pun- 
ish Urn,  but  to  iwevent  the  theft  Tbe 
prosecDthm  complained  of  was  not  institut 
ed  in  order  to  prevent  a  theft  of  tbe  prop- 
erty; fbr  an^ellee's  act  whatever  it  amoun^ 
ed  to,  upon  which  tbe  charge  of  theft  was 
based,  had  been  committed  some  time  be- 
fore, and  the  prosecution  oould  only  have 
resulted  In  punishing  him  therefor. 

It  tollowB,  from  the  fbregoing  view^  that 
Crlglo's  act,  in  institutiiv  the  prosecution, 
was  dearly  without  tbe  scope  of  liis  an- 
thority.  Bfarkely  v.  Snow,  207  Pa.  447,  86 
Atl.  809,  tH  Ii.  R.  A.  6S6;  Dantd  v.  Railroad 
Co.,  Id6  N.  O.  SIT,  48  8.  m.  816k  87  Ik  B.  A. 
4tS6,  1  Ann.  Gas.  718. 

Reversed  and  rananded. 
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OUBUDT  T.  STATB.    (No.  UMMS.) 

(SnprttM  Oonrt  of  BUnlMip^   Fsb.  M, 
1912.) 

L  HoHiciDB  (1218*)— Evidkhos— Dtzno  Dm}- 

I^AJKATIOnS— ADUI8SIBILITT. 

The  competency  of  dying  declarationfl  li 
excluBiTely  for  the  court. 

[Bd.  Not«. — For  other  catefl,  lee  Homicide, 
Cent.  Die.  H  458,  460;  Dec.  Dig.  I  218.*] 

2.  CsnaBAi.  Law  (|i  76B,  764*)— Dtinq  Dko- 

I.ASATION8— InaTRucnoNS. 

Where  the  court  admitted  In  evidence  dj- 
ing  dedaratione,  the  jury  mait  decide  on  the 
credibility  thereof,  and  may  consider  the  dr- 
camstancei  nnder  which  they  were  made;  and 
it  is  improper  to  charge  that  if  the  dying  dec- 
laratlona  admitted  in  evidence  are  legal  evi- 
dence, and  made  shortlr  before  decedent'i 
death  and  at  a  time  when  be  waa  conadooa  and 
believing  that  death  waa  imminent,  the  jury 
miut  weigh  them  with  the  other  testimony  in 
determining  the  gidlt  of  accmed. 

[Eld.  Note. — For  other  cases,  see  Chrimfnal 
Law.  Dec  Dig.  H  763.  704.*] 

8.  Gbxuinai.  Law  (|  1111*)— Appsai^Rbo- 

OBD— GONCLVBITBimS. 

The  court,  on  appeal,  mut  accept  as  tme 
the  statements  of  the  trial  court  of  Its  recoUec- 
tiott  of  the  proceedlnjs  sought  to  be  reviewed. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  |  1111.*] 

4.  GsnawAX.  Law  (|  721*)— Amopnt  Asoti- 
itxsr  or  CouNBEir-BmBuioi  n  Fazlto 
or  AccmsBD  to  TBsnrr. 

Where,  in  the  altercation,  accused  was 
shot  by  decedent,  and  the  evidence  of  the  eye- 
witnesses was  conflicting,  and  the  dying  dec- 
laratioa  of  decedent  was  the  most  material 
part  of  the  evidence,  and  accused  did  not  testi- 
fy, and  counsel  for  accused  in  his  argument 
commented  on  the  fact  tliat,  if  decedent  had  re- 
covered and  accused  had  died,  decedent  would 
have  been  on  tr^  instead  of  accused,  the  ar- 
gument of  counsel  for  the  state  that  in  that 
event  decedent  would  have  testified  as  to  bow 
the  killing  occurred  was  objectionable,  as  a 
comment  on  the  failure  of  accDsed  to  testify, 
and  violatiTe  of  Cod*  1806^  I  1918,  neceasiut- 
Ing  a  reversal  of  the  convfctioD,  though  the 
court,  on  objection,  directed  the  jury  to  dis- 
regard it 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1672;  Dec  Dig.  |  721.*] 

Appeal  from  ClrctUt  Court,  Neshoba  Coun- 
ty; Geo.  H.  Bthrldge^  Special  Judge. 

W.  H.  Gnrler  was  convicted  of  manalaugh- 
ter,  and  he  appeals.  Reversed. 

Among  other  tautroctlona  granted  by  the 
court  for  the  state  Is  the  following;  "No.  6. 
Tbe  court  diaqces  tbe  Jory,  for  tlie  state, 
tliftt  tlift  dying  declaration  1b  1^1  testimony, 
and  If  they  beUere  b^ond  a  reasonable 
doubt  In  this  case  that  shortly  before  tbe 
death  of  tbe  deceased,  and  at  a  time  when 
he  was  consdons  and  beUering  that  death 
was  Imminent  and  impending,  he  made  state- 
ments to  Morgan  Parker,  P.  O.  Tlnsley,  and 
J.  T.  Monroe,  uid  other  witnesses  who  testi- 
fied in  this  cos^  as  to  how  tbe  difficulty  oc- 
curred, then  it  Is  the  duty  of  tbe  jury  to 
consider  and  wMgh  the  same,  along  with  the 
■  other  testimony  in  tbe  case,  In  determining 
the  gnilt  or  innocence  of  tbe  defendant" 


Flowos,  Aloonder  ft  Whitfield,  for  ap- 
pellant Qande  doyttm,  Asst  Atty.  Qm., 
for  tbe  State. 

HcLBAN,  J.  The  appellant  was  Indicted 
for  murder,  convicted  of  manslaoghter,  and 
sentenced  to  the  penitentiary.  The  appel- 
lant was  an  employ^  of  the  Deemer  Lumber 
Company,  and  one  Dr.  Davis  was  the  sur- 
geon or  physician  ot  the  company.  It  was 
tlie  mle  or  custom  of  the  company  to  de- 
duct from  the  wages  of  its  employes  tbe 
sum  that  might  be  dae  its  surgeon.  The 
appellant  was  Indebted  to  Dr.  Davis  In  tbe 
sum  of  $10,  and  the  lumber  company  b^d 
up  tbe  payment  of  this  sum  of  money  for 
the  purpose  of  permitting  the  settlement  be- 
tween Its  surgeon  and  the  appellant  as  to 
what  waa  due  Dr.  Davis.  This  seemed  to 
be  the  cause  or  origin  of  the  difficulty.  As 
to  wtiat  occurred  immediately  before  and 
just  at  the  time  of  the  killing,  which  termi- 
nated in  the  appellant  shooting  Dr.  Davis 
and  Dr.  Davis  diootlng  appellant,  the  evi- 
dence Is  conflicting.  In  view  of  the  fact 
that  tbe  case  is  to  be  reversed,  we  do  not 
deem  It  proper  to  express  any  oplnl<m  me 
way  or  the  other  upon  this  evldoice. 

In  order  to  support  the  theory  of  the  state 
as  to  what  occurred  at  tbe  time  of  tbe 
fatal  encounter,  the  dying  declarations  of 
Dr.  Davis  were  admitted  in  evidence.  As 
stated,  and  as  argued  by  counsel  for  both 
the  state  and  the  appellant,  tbe  case  hinges 
on  the  question:  (1)  Whether  or  not  the  dy- 
ing declarations  were  admissible  (this  may 
be  termed  "a  dying  declaration  case");  (2) 
The  reference  of  cotmsel  for  the  state,  in  bis 
closing  argument,  to  tbe  failure  of  the  de- 
fendant to  testify.  It  is  altogether  unneces- 
sary for  us  to  consider  tbe  action  ot  tbe  oonrt 
below  rdatlve  to  tbe  dying  declarations,  or  as 
to  any  of  the  Instructions  whlcb  were  given 
or  refused,  except  to  say  that  instmctlfm 
No.  6.  given  for  the  state  (wblcb  the  re- 
porter will  copy  in  full),  should  not  have 
been  given.  As  to  wbeOwr  this  InstmctUm, 
standing  alone^  wonid  be  sofllclent  to  re- 
verse tbe  case,  it  is  not  now  necessary  to 
dedde. 

[1]  Tbe  competency  of  dying  declarations 
is  exclusively  fur  tbe  consldwatlon  of  the 
court.  Having  once  decided  fbst  it  Is  com- 
petent, that  tbe  party  was  of  tbe  frame  of 
mind  required  1^  the  law  to  autliorlse  the 
Admission  of  his  dying  declarations,  tbe 
power  of  tbe  court  over  that  question  is  at 
an  end. 

[2]  It  then  becomes  tbe  proving  ot  the 
Jury  to  decide  upon  tbe  credibility,  who  are 
at  Ubwty,  in  doing  so,  to  take  into  consld- 
eration  all  the  circumstances  under  which 
the  declarations  were  made,  Including  tboee 
already  proved  to  tbe  court,  and  to  give 
to  tbe  evidence  only  such  credit  or  force  as, 
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i!ipon  the  whole,  the?  might  think  It  de- 
serves; But,  when  the  court  has  once  pass- 
ed upon  the  competency  of  the  evidence,  Its 
duty  then  ends.  As  was  said  by  this  court 
In  Thompson  t.  State,  73  Miss.  684, 19  South. 
204;  "We  have  never  perceived  upon  what 
principle  the  trial  courts  have'  acted  In 
singling  out  particular  portions  of  the  evi- 
dence In  a  cause,  and  telling  the  jury  that 
it  ought  or  might  consider  this,  that,  or  an- 
other part  of  the  evidence,  in  connection 
with  the  other  evidence  in  reaclilng  a  ver< 
diet.  By  admitting  the  evidence  the  court 
has  declared  its  competency,  and  the  jury 
should  be  left  to  Its  function  of  determin- 
ing the  weight  and  effect  to  be  given  to  It." 

[3]  Gnreful,  protracted,  and  repeated  ex- 
aminations of  the  Toluminons  record  have 
satisfied  us  that  there  is  reversible  error 
relative  to  the  arguineAt  made  by  the  pros- 
ecuting counsel.  Dnrlng  the  closing  argu- 
ment of  the  counsel  representing  the  state,  the 
counsel  referred  to  the  failure  of  the  defend- 
ant to  testify.  There  Is  some  controversy  be- 
tween the  counsel  for  the  state  and  counsel 
for  the  defendant  as  to  just  exactly  what  this 
statement  was.  The  court,  however,  puts 
In  the  record  what  his  recollection  of  this 
was,  and  we  are  bound  to  accept  the  state- 
ment of  the  court  as  being  the  true  and 
correct  Interpretation  and  lai^aage  of  conn- 
eel. 

[4]  The  record  shows  this:  "The  court 
recollects  the  matters  referred  to  In  the  tes- 
timony, and  was  wat(4ili]«  the  arguments  of 
counsel  very  close;  and  I  recollect  that  de- 
fendant's counsel  had  commented  on  the 
fact  that,  If  Dr.  Davis  had  gotten  well  and 
V  defendant  had  died,  Dr.  Davis  would  have 
been  on  trial,  perhaps,  Instead  of  the  de- 
fendant, on  a  similar  charge,  and  that  coun- 
sel for  the  state,  Mr.  Byrd,  In  alluding  to 
that,  quoted  from  counsel  for  the  defendant 
and  said:  'If  that  was  true,  be  would  have 
put  Blankensfaip  and  other  witnesses  up,  and 
Dr.  Davis  would  have  mounted  the  stand 
and  told  how  that  occurred.'  This  state- 
ment being  objected  to,  the  court  promptly 
sustained  the  objection  and  instructed  the 
Jury  not  to  regard  it;  and  the  court  also  in- 
structed the  Jnry  not  to  regard  any  state- 
ment as  to  the  defendant  not  testl^lng. 
And  I  will  also  state  that  the  Instructions 
asEed  for  by  the  defendant  on  that  point 
wen  given  prior  to  the  opening  of  the  ar- 
guments by  counsel,  and  those  Instructions 
were  read  by  counsel  for  the  defendant  to 
the  Jnry,  and  they  were  fully  Informed  there- 
by, by  defendant's  counsel,  that  no  prejudice 
could  result  from  the  defendant's  failure  to 
testify." 

It  1>  urgently  and  forcefully  Insisted  by 
appellant  that  this  was  error,  and  reversible 
error.  It  mnst  be  borne  In  mind  that.  In  the 
altercation  between  Dr.  Davis  and  the  de- 
f^dont,  both  were  shot,  that  there  was  a 
conflict  In  the  evidence  of  the  eyewibiesses 
as  to  what  occurred  at  the  time  of  the  shoot 


Ing,  and  that  the  dying  declarations  of  Dr. 
Darts  were  material — In  fact,  the  dying  dec- 
larations constituted  perhaps  the  most  Im- 
portant and  material  part  of  the  evidence 
for  the  state.  Section  lOlS  of  the  Code  pro- 
vides that:  "The  accused  shall  be  a  compe- 
tent witness  for  himself  in  any  prosecution 
for  crime  against  him;  hut  the  failure  of 
the  accused  In  any  case  to  testify  shall  not 
operate  to  his  prejudice  or  be  commuted 
on  by  counsel."  This  court,  in  Tarbrough 
T.  State,  70  Miss.  503,  12  South.  551,  In  con- 
demning any  reference  whatever  by  the  pros- 
ecution for  the  failure  of  the  defendant  to 
testify,  says  that:  "The  word  'comment,'  as 
employed  in  the  statute,  does  not  mean  to 
criticise  or  condemn  or  anathematize  the 
accused  on  his  failure  to  testl^.  It  forbids 
in  unmistakable  language  any  comment, 
friendly  or  unfriendly.  It  forbids  any  re- 
mark of  ^ny  character  in  any  words  upon 
the  failure  of  the  accused  to  testify.  The 
attention  of  the  Jury  is  not  to  be  called  to 
the  fact  at  all  by  counsel" — and  for  the  rea- 
son, alone,  that  comment  was  made  by  the 
counsel  upon  the  failure  of  the  defendant 
to  testify,  a  new  trial  was  granted. 

In  Reddtck  v.  State,  72  Miss.  1008,  16 
South.  490,  the  question  was  again  before 
this  court,  and  in  that  case  this  court  says: 
"The  counsel  for  the  state  himself  admits 
that,  referring  to  the  alleged  admission  made 
by  the  prisoner  to  the  state's  witness  Swayze, 
he  used  this  language,  vie.:  'And  be  has  not 
denied  it'  He  further  admits  that  when 
the  prisoner's  counsel  Interrupted  him,  sug- 
gesting the  impropriety  of  his  comment,  he 
corrected  himself,  and  said:  'It  has  not  been 
dented.'  The  counsel  making  the  comment 
on  the  hearing  of  a  motiim  for  a  new  trial, 
testlfled  that  it  was  not  his  intention  to  re- 
fer to  the  fact  that  the  defendant  failed 
to  take  the  stand  in  his  own  behalf;  but  bis 
intention  was  immaterial,  if  In  fact  he  used 
such  language  as  could  be  reasonably  con- 
strued to  be  a  comment,  and  an  unfriendly 
one,  too,  upon  the  failure  of  the  accused  to 
testify.  The  court  below  so  construed  the  re- 
mark. We  BO  construe  it,  and  the  Jnry  with- 
out doubt  80  understood  it  It  is  true  that. 
Immediately  on  the  ivIsoner'B  counsel  «icept- 
ing  to  the  language  of  the  counsel  for  the 
state,  the  court  Instnuited  the  Jury  that  the 
district  attorn^  was  prohibited  from  com- 
menting on  the  defendant's  follure  to  take 
the  stand  in  bis  own  behalf,  and  that  the 
Jury  must  not  consider  any  such  comment 
But  this  action  of  the  court  could  not  and 
did  not  undo  the  wrong  already  done.  The 
statute  forbids  absolutely  any  comment  on 
the  fallnre  of  accused  to  testify,  and  it 
Is  the  right  of  every  person  charged  with 
crime  to  Insist  that  he  oijoy  this  statutory 
inmiunity  from  criticism  by  hostile  counsel: 
and  the  disregard  of  this  plain  statute,  and 
the  decisions  of  this  court  upon  It,  by  the 
state's  own  connsd  must  reverse  the  iviig- 
ment  appealed  from  In  this  case"— ref^ring 
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to  Yarbrough  r.  State^  70  Hiss.  B8S,  12 
Soutb.  5S1. 

In  Sanders  v.  State.  73  Miss.  444,  18  South. 
S41,  this  question  was  again  before  the  court, 
and  for  the  third  time  this  court,  to  the 
most  positive  language,  condemned  any  ref- 
erence whatever  by  counsel  for  the  state  to 
the  failure  of  the  defendant  to  testify,  and 
on  that  ground  alone  reversed  the  case.  In 
this  latter  case  the  court  said:  "It  Is  true 
the  court  promptly  rebuked  counsel,  and  di- 
rected the  jury  to  disregard  the  fact  alluded 
to,  and  counsel  then  asked  that  his  remarks 
be  considered  as  withdrawn;  but  the  court, 
for  the  second  time,  held  that  this  did  not 
cure  the  error."  In  Boyd  v.  State,  84  Miss. 
414,  36  South.  S25,  this  court  held  that  it 
was  reversible  error  for  the  state  to  prove 
upon  the  trial  in  the  circuit  court  that  the 
defendant  did  lAt  testify  before  the  Justice 
of  the  peace  who  conducted  the  preliminary 
investigation. 

No  Ingenuity,  however  artful,  no  subtlety, 
however  refined,  can  escape  the  conclaslon 
that  this  statement  made  by  the  prosecuting 
counsel  held  up  to  the  jury  the  failure  of 
the  defendant  to  testify.  It  was  a  thrust, 
sharp  and  indslve  as  a  rapier,  at  the  appel- 
lant that  he  should  be  condemned  for  his 
failure  to  testify.  If  the  other  man,  Dr. 
Davla,  were  on  trial,  he  would  be  more 
frank,  and  not  be  afraid  of  a  full  disclosure; 
hut  this  defendant  was  afraid  of  a  full  dis- 
closure, and  hence  dared  not  testify.  This 
was  the  necessary  and  inevitable  effect  pro- 
duced upon  the  mind  of  the  Jury.  If  prose- 
cuting counsel  expect  this  court  to  punish 
violators  of  the  law,  they  themselves  must 
obey  the  law,  the  plain  and  positive  requlre- 
menta  of  the  statute.  In  tbelr  zeal  and  earn- 
estness to  secure  convictions  they  must  con- 
fine themselves  to  legitimate  argument,  such, 
at  least,  as  has  not  been  expressly  prohibited 
by  the  liCfdsIature,  and  also  condemned  by 
the  court  of  last  resort. 

For  this  error  the  Judgment  la  reversed. 


COlfANS  et  al.  v.  TAPLET  et  al. 
(No.  14,786.) 

<Sapreme  Court  of  MlBslssippl.   April  17, 
•  IHll.   On  Susgestion  of  Error,  Feb. 
26.  1912.) 

1.  BQDITT  (S  431*)  —  RECITALa  —  CONCI.'O- 
BIVXRES8. 

A  recital  In  a  decree  that  a  person  was 
a  defendant  in  the  suit  is  conclusive  that  he 
■was  a  party  defeodaat,  In  the  absence  of  evi- 
dence to  the  contrary. 

[Ed.  Note.— For  other  caws,  see  Equity,  Cent 
Dig.  H  1048-1051 :  Dec.  Dtg.  |  431.*] 

2.  ABATDcrar  AWD  Revival  (|  74*)— Time 
ros  Revival— "Final  dbobeb"  —  **Intbb- 

XXICUTOBT  DEORKE." 

A  decree  in  a  suit  to  cancel  a  sale  by  a 
mortgagee  in  posBesslon,  and  a  sale  by  him  as 
administrator  of  the  purchaser,  and  for  an  ac- 
conntlag,  which  canceis  the  sale,  orders  an  ac- 


counting, appoints  a  commissioner  to  take  an 
accounting,  and  reserves  other  questions  until 
the  coming  in  of  the  report  of  the  commisBioo- 
er,  is  not  a  final  decree,  from  which  an  appeal 
BhoQld  have  been  taken  within  the  time  limited 
by  law,  80  that  a  failure  to  appeal  would  bar 
a  right  to  revive  the  action  after  the  death  of 
parties  thereto,  but  was  an  interlocutory  decree 
only;  a  "final  decree"  being  one  which  dispoaes 
of  the  cause,  either  by  sending  it  out  of  court 
before  a  hearing  on  the  merits,  or  after  a 
heariug  on  the  merits,  decreeing  either  in  favor 
of  or  against  the  prayer  of  the  bill,  and  an 
"interlocutory  decree"  being  one  made  pending 
the  cause,  and  before  a  final  hearing  on  the 
merits. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig-  !S  429-^44;  Dec.  Dig. 
f  74.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  2774-2798;  voL  8,  p.  7663;  vol. 
4,  pp.  3712-3715;  voL  8,  p.  7692.1 

On  Suggestion  of  Error. 

8.  Equitt  (8  67*)— "Laches." 

"Laches  Is  not  mere  delay,  but  delay 
working  a  disadvantage  to  another,  and,  so 
long  as  parties  are  in  the  same  condition,  it 
matters  little  whether  one  presses  a  right 

tromptly  or  slowly  within  Iltaits  allowed  by 
Lw;  and  the  doctrine  of  laches  is  founded  on 
the  maxima  of  equity  that  he  who  seeks  equity 
must  do  equity,  and  that  he  who  comes  Into 
equity  must  come  with  clean  hands,  and  that 
the  law  serves  the  vigilant,  and  Its  object  is 
to  exact  of  a  party  fair  dealing  with  his  ad- 
versary, 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  8S  191-196;  Dec.  Dig.  1  67.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  pp.  396^-3972;  vol.  6,  p.  770a] 

4.  abateuent  anu  revival  (|  74*)— laches 
— Delat  iw  Reviving  Suit.  . 

A  delay  of  40  years  In  reviving  a  suit  to 
cancel  a  sale  by  a  mortgagee  in  possession,  and 
a  sale  by  him  as  administrator  of  the  par- 
chaser,  and  for  an  accounting,  bars  relief,  es- 
pecially where  the  property  has  passed  for 
value  into  hands  of  an  innocent  third  person, 
who  had  no  actual  knowledge  of  the  penden<7 
of  the  suit  and  who  was  not  guilty  of  negli- 
gence in  not  obtaining  such  knowledge,  though 
he  had  constructive  notice,  and  where  It  is 
doubtful  whether  the  parties  may  obtain  the 
necessary  evidence  to  a  fair  presentation  of 
the  case. 

[Bid.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  S  437;  Dec  Dig.  {  74.*] 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty;  G.  G. 'Lyell,  Chancellor.  • 

Bill  by  Mary  Ann  Comans  and  others 
against  Tola  Tapley  and  others  to  revive  a 
suit  From  a  decree  denying  rtilef,  complain- 
ants appeal.  AfBrmed  on  suggestion  of  error 
in  former  opinion. 

Greaves,  Easterling  ft  Strieker  and  Allen 
Thompson,  for  appellants.  Green  ft  Gi'een, 
(or  appellees. 

WHITFIELD,  C.  A  statement  of  the 
facts  of  this  case  Is  necessary  to  an  Incelll- 
gent  comprehension  ot  the  opinion  of  the 
court  In  deciding  it  The  facta  which  we 
deem  It  essential  to  state  are  as  follows: 

About  the  year  1842,  one  Norman  Baldwin 
.  was  the  owner  of  a  residence  lot  In  South 
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Jat^sott,  on  wblch  he  resided  wltb  his  wife, 
Mar7  Ann,  ontll  about  the  year  1845,  when 
he  went  West  on  a  trading  expedition.  Be- 
fore leaving,  he  carried  his  wife  and  chil- 
dren to  Holmes  county,  and  left  them  in 
the  care  of  her  people.  Baldwin  never  re- 
turned, bnt  died  some  time  later  In  Texas, 
as  his  wife  learned.  About  the  year  1849 
Mary  Ann  Baldwin,  his  widow,  married 
Daniel  Gomans.  Co  mans  was  afterwards 
appointed  administrator  of  the  estate  of 
Baldwin,  and  Instituted  the  proceedings  in 
the  original  suit,  which  suit  is,  by  the  pres- 
ent bill,  aonght  to  be  revived.  Baldwin  and 
his  wife  had  three  children,  Normanda,  who 
married  E.  A.  Smith,  Mary  Lavinla,  who 
married  John  Byrne,  and  William  B.,  who 
died  a  minor  without  issue.  Comans,  as  ad- 
mlnistrator,  filed  a  report  in  the  probate 
court  In  1858,  Exhibit  A  to  the  bill  of  re- 
vivor herein,  in  which  he  states  that  he 
took  out  letters  of  administration  for  the 
sole  purpf^  of  recovering  the  residence 
houae  and  lot  owned  by  Baldwin.  On  May 
17,  1858,  Comana  filed  a  suit  in  tho  superior 
court  of  chancery  against  B.  M.  Avery  and 
T.  S.  Tapley,  the  husband  of  Martha  C.  Tap- 
ley;  and  on  December  2,  1858,  an  amended 
bill  was  filed,  by  which  it  eeema  certain  new 
parties  were  introduced.  Tlie  case  was  then 
transferred  to  the  chancery  court.  First  dis- 
trict, of  Hinds  county.  The  said  case  was 
submitted  on  bill,  amended  bill,  ans'firer,  ex- 
hibits, and  proote,  and  was  taken  under  ad- 
visement by  the  court,  and  at  the  May  term, 
1868.  the  court  rendered  a  decree,  which  is 
as  follows: 

"This  cause  having  been  submitted  on  a 
former  term,  on  bill,  amended  bill,  extiiblts, 
answers,  and  proofs,  and  the  court  now  be- 
ing sufficiently  advised,  and  because  it  ap- 
pearing that  Norman  Baldwin,  deceased,  in 
his  lifetime  was  seised  and  possessed  of  a 
certain  town  lot  in  the  dty  of  Jackson.  Mis- 
sissippi, known  as  lot  18.  south,  and  that  on 
the  22d  day  of  October,  1845,  he  borrowed 
from  defendant  Avery  the  sum  of  $400,  and 
executed  his  note  for  the  aame  due  1st  of 
April,  1846,  and  also  a  mortgage  on  said 
house  and  lot  to  secure  the  payment  of  said 
note,  said  mortgage  being  dated  o«  the  22d 
of  October,  1846;  that  said  Baldwin  went  on 
a  trading  expedition  to  the  states  of  Texas. 
Arkansas,  and  California,  and  during  the 
time  of  his  absence  departed  this  life,  leav- 
ing a  wife,  who  afterwards  married  the 
plaintiff,  Comana,  and  the  children  named  In 
tbe  bill  In  this  cause,  to  wit,  Lavlnla,  Wil- 
liam, and  Normanda  Baldwin,  all  of  them 
minors,  etc.,  represented  by  said  Daniel  Oo- 
mans  In  said  bill;  that  since  the  filing  of 
said  blU  said  Willie  has  died,  and  the  said 
Lavlnia  has  married  one  John  Bums,  and 
the  said  Normanda  has  married  one  E.  A. 
Smith,  both  of  said  husbands  haviog  been 
made  parties  1^  the  amended  bill;  that  dur- 
ing the  absence  of  said  Normau  Baldwin 


said  d^oodant  Avery  took  possession  of 
said  land  and  lot,  rented  the  same,  received 
lai^  sums  for  said  Ttant,  which  be  has  ap- 
propriated, as  he  claims,  to  the  payment  of 
said  note  and  mortgage,  and  tbat  aftw  the 
death  of  said  Norman  Baldwin  the  said  Av- 
exy  sold  tbe  said  house  and  lot  at  public 
sale  without  authority  of  law,  and  without 
liaving  administered  on  his  estate  and  ob- 
tained authority  to  sell  the  same,  and  with- 
out having  taken  any  steps  to  foreclose  said 
mortgage,  and  that  at  said  aale  one  Thos.  A. 
Isler  became  purchaser,  also  that  the  amount 
received  by  said  Avery  for  rent  la  alleged  to 
have  been  sufficient  to  discharge  the  said 
note  and  mortgage,  besides  what  be  received 
from  said  sale  from  Thos.  A.  Isler;  that  said 
Isler  afterwards  died,  and  said  Avery  be- 
came his  administrator,  and  as  such  under 
order  of  the  probate  court  #old  said  lot  and 
house  to  the  defendant  Martha  O.  Tapley. 
And  it  appearing  to  tbe  court  that  the  said 
sales  made  by  the  said  Avory  were  null  and 
void,  th^  are  therefore  so  declared,  and  the 
court  doth  order  and'  adjudge  and  decree 
tbat  the  title  to  said  house  and  lot,  not  hay- 
ing been  divested  by  aald  sales  by  said 
Avery,  ronalned  in  the  said  Norman  Bald- 
win, and  at  his  death  vested  In  his  said 
widow,  now  the  wife  of  plalntifl,  Comans. 
and  his  three  diildren;  the  said  Willie  hav- 
ing died  a  minor,  and  since  tbe  original  bill 
was  filed,  his  Interest  having  descended  to 
his  two  sisters.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  said  sales  made 
by  the  said  Avery  are  null  and  void,  that  the 
title  to  said  house  and  lot  Is  in  the  said 
widow  and  children  of  the  said  Normau 
Baldwin,  and  tbat  an  account  shall  be  tak- 
of  all  moneys  rec^ved  by  the  said  Avery 
for  rent  of  said  bouse  and  lot  at  any  and 
all  times,  and  what  was  a  reasonable  rent 
for  the  same  during  the  time,  how  much  was 
expended  by  him,  and  what  was  a  reasona- 
ble amount  to  be  exp^ded  In  necessary  re- 
pairs on  said  building,  what  sums  were  re- 
ceived by  him  from  the  sale  of  said  house 
and  lot.  when  made  by  him,  what  amount 
was  due  on  said  note  and  mortgage  of  said 
Norman  Baldwin,  due  said  Avery  at  tbe 
date  of  sale  made  by  him  of  said  house  and 
lot  to  said  UHec  as  stated  In  hie  answer; 
that  Geo.  A.  Smythe  be  appointed  commis- 
sioner to  take  and  state  such  account  with 
all  due  and  conveni^t  speed,  giving  to  the 
defendants  or  their  soUdtwa  of  record  no- 
tice of  the  time  and  plaoe  of  taking  said  ac- 
count, and  that  he  report  the  same  to  the 
court;  that  in  taking  said  account  he  may 
refer  to  the  pleadings  and  proofs  on  file  in 
this  office,  and  call  witnesses  before  blm, 
and  sead  up  their,  testimony  with  fals  r^rt, 
and  all  other  questions  are  reeBWed  nutii 
tbe  coming  In  of  said  report," 

Smythe,  the  commission^-,  took  no  steps 
toward  making  the  account,  and  filed  no  re- 
port  It  would  aeon  that  tiie  late  Judge 
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Wharton,  cormsd  for  Comans,  wrote  him  a 
letter  on  Movember  4,  1870,  aaying  that  be 
had  prevloaaly  written  Mm  that  the  case 
bad  been  decided  In.  favor  of  tbe  beira  of 
Baldwin,  and  the  oonrt  bad  appointed  Mr. 
Srajtbe  to  state  tat  account;  etc.;  but  be  did 
not  know  wbatbw  Mr.  SBoqiibe  would  take 
tiie  account  onlees  paid  In  advance.  Abont 
this  time,  1870,  Gomans  seems  to  have  beoi 
miirderod.  Nothing  fortbw  is  ahown  to  have 
ever  been  done  In  tbe  original  salt,  filed  by 
Danld  CoDums,  administrator,  from  the 
date  of  the  decree^  ICey,  1868,  imtll  tbe  filing 
of  Oils  Mil  <m  tiia  2001  day  of  Deconbo-, 
1A08.  In  the  meantime  OommlBsioner  Bmy  tbe 
died,  and  no  other  was  appointed.  In  oth- 
er words,  neither  the  complainante  nor  tbe 
defendants  tax  aatd  original  salt  have  taken 
any  st«pa  to  bring  0ut  litigation  to  a  cloee, 
from  tbe  date  of  tbe  said  decree,  until  the 
HUag  of  this  present  bill  of  revivor.  'Mrs. 
Martha  0.  Tapley,  recited  by  tbe  decree  to 
be  a  defendant,  was  in  pooooeolon  ot  this 
propart7  m  1868,  when  the  original  suit  was 
filed,  and  continued  in  possession  during  the 
progress  of  the  trial  and  until  the  time  of 
bw  death  in  1687,  and  after  that  her  heirs 
at  law  eonttnned  in  possession  of  said  prop* 
erty  until  1000,  when  Ibe  property  was  sold 
for  division  ttf  tbe  proceeds  among  said 
iatam,  and  was  purchased  by  Mrs.  S.  8. 
Brame,  and  the  said  property  was  aftov 
wards  ctuiveyed  by  Mrs.  S.  8.  Brame  by  a 
Bpedal  warranty  deed,  October  iOi,  1902.  to 
Miss  lola  Tapley,  a  daughter  of  Ohas.  P. 
Tapley.  one  of  the  parties  to  said  partition 
enit,  and  a  son  of  Mrs.  Martha  C.  Tapley, 
defendant  in  the  original  suit  here  sou^t  to 
be  revived. 

The  only  defonse  set  up  by  the  d^endants 
is  adverse  possessltm  and  various  other  stat- 
utes of  limitation.  But  there  la  nothing  In 
any  of  these  contentions,  unless  the  case  Is 
saved  for  them  by  adverse  possession  for 
the  time  required  by  law  to  confer  title. 
The  prayer  of  the  Mil  In  this  present  case  is 
that  said  original  suit  be  revived,  a  new 
commissioner  appointed,  and  the  cause  pro- 
ceeded with.  The  original  decree,  mtide  at 
the  May  term,  1868,  above  set  out  in  full, 
shows  all  the  material  facts  as  to  the  deal- 
ing with  this  property  by  Avery,  and  how 
Mrs-  Martha  G.  Tapley  came  into  possession. 
A  most  material  part  of  the  testimony  in 
respect  to  the  claim  set  up  that  the  defend- 
ants had  advorse  possession  Is  the  testimony 
of  Mrs.  Comans,  the  wife  of  Daniel  Co  mans, 
and  the  testimony  of  Mrs.  Normanda  Con- 
stanta Smith,  In  whldi  they  both  positively 
testify  that  some  20  years  before  the  taking 
of  their  depositions,  which  seem  to  have 
been  done  some  time  In  May  or  June,  1910, 
Mr.  Ghas.  P.  Tapley,  the  son  of  Mrs.  Martha 
C.  Tapl^,  went  from  Jackson  to  the  home 
of  Mrs.  Comans,  who  appears  to  have  been 
about  86  years  old  at  the  time  of  the  tak- 
IsK  of  tbe  dqxMltlons,  in  Neshoba  county, 


Miss.,  where  she  lived  at  Uie  ttme  of  the 
taking  of  tliese  depositions.  It  appoirs  that 
BCrs.  Gomans  remained  about  five  or  lAx 
years  in  Holmes  county  with  her  people,  and 
thai  wMtt  to  Ibis  xdaee  la  Neshoba  county. 
It  appears  that  this  home  of  Mrs,  Comans 
in  Neshoba  county  was,  at  the  time  of  the 
visit  of  Tapley,  about  26  ■  miles  from  any 
railroad.  Mrs.  Smith  seems  to  have  lived 
In  Neshoba  county,  about  one  mile  from  her 
motbw,  Mrs.  Comans.  Tbe  testimony  of 
Mrs.  Gomans  and  Mrs.  Smitb  is  to  this  ef- 
fect: That  Ghas.  P.  Tapley  and  a  Mr. 
Hatcher  came  to  Mr&  Comans'  bouse  for 
tbe  sole  purpose  of  buying  this  pn^mty, 
and  that  Mr.  Tapl^  told  Mrs.  Gomans,  that 
bis  (TasHt^'B)  mother  was  a  popr  woman, 
and  that  bis  nwther  would  give  tin.  Gomans 
11,800  or  91^  for  this  property  In  Ja6k- 
son,  but  that  Mrs.  Comans  declined  to  take 
less  tban  12,000,  saying,  bowevw,  tiiat  aba 
would  come  over  to  JatAwm  before  long  to 
see  about  It;  that  Tapl^  left,  and  tb^  nev- 
er saw  him  or  heard  from  him  any  more. 
They  further  testified  that  the  sole  business 
of  Tapley  at  Mrs.  Comans'  house  on  that  oc- 
casion, where  be  stayed  Just  a  little  while, 
was  to  make  this  ofEw  to  buy  this  property.' 
It  la  due  to  Tajflief  to  state  that  be  denies 
that  be  had  any  conversatlcm  with  Mrs.  Co- 
mans on  the  subject.  He  states  tbat  be.and 
Mr.  Reese  Hatcbar,  a  neigtdwr,  did  go  to 
Neshoba  county  about  1872  or  1878;  but  he 
states  that  he  did  not  go  to  see  Mrs.  Comans 
at  all,  and  never  had  a  amvwsatlon  with 
her  In  bis  life.  Hatcher  la  dead.  Ohaa.  P. 
Tapley  further  testlflea  that  bis  mother  was 
generally  recognized  as  the  owner,  and  that 
he  never  heard  of  any  claim  otherwise,  ex- 
cept tbat  Judge  Wbaxton,  who  It  will  be  re- 
membered was  tbe  counsel  for  Gmuans^in 
the  original  suit,  said  to  a  cousin  of  Tap- 
ley's,  Mr.  Dick  Hardy.  In  1868,  that  be  audge 
Wharton)  could  "take  tbe  property,"  'and 
that  tbia  ronark  was  repeated  to  his  motli- 
et,  but  tbat  be  CTapI^)  paid  no  attention  to 
the  remark. 

'  The  object  of  appellanto  In  introducing  tiie 
testimony  of  Mrs.  Gomans  and  Mrs.  Smith 
was  to  show  a  permissive  holding  and  knowl- 
edge on  the  part  of  Mrs.  Martha  C.  Ti^loy 
tbat  the  property  belonged  to  the  Comans 
heirs.  In  our  view  of  the  case, 'however,  it 
does  not  become  material  to  discuss  Ibis 
testimony  further.  It  is  merely  stated  as  a 
part  of  the  history  of  the  case.  We  r^rd 
this  case  as  turning  sol^  upon  the  answor 
to  the  question  whether  the  original  suit  fil- 
ed by  Daniel  Comans,  In  which  the  decree 
was  rendered  at  tbe  May  term,  1868,  is  still 
a  pending  suit  If  it  is  a  pending  suit,  then, 
of  course,  no  idea  of  adverse  possession  can 
avail,  and  the  possession,  though  continued 
from  1868  until  the  institution  of  this  suit 
In  1906,  affords  no  protection  to  the  defoid- 
ants.  It  Is  certainly  a  most  extraordinary 
fast  tbat  no  steps  were  taken  1^  either  tlie 
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complainants  or  the  defendants  In  tbte  orig- 
inal suit  for  such  an  unusual  length  of  time. 
But  it  was  as  mudi  the  duty  of  the  defend- 
ants as  the  duty  of  the  complainants  to 
have  that  suit  proceeded  with  and  ended, 
and  our  only  duty  is  to  declare  the  law 
governing  the  case,  having  nothing  to  do 
with  the  consequences. 

Courts  cannot  afford,  on  account  of  the 
hard^ip  of  cases,  to  announce  bad  law.  All 
persons  are  charged  with  a  Itnowledge  of 
the  law,  and  It  was  the  duty  of  both  com- 
plainants and  the  defendants  to  have  seen 
that  this  litigation  was  prosecuted  to  a  con- 
clusion and  definitely  terminated.  Either 
party  could  have  moved  in  the  cause,  and 
set  the  machinery  of  law  In  action,  and  had 
their  respective  rights  determined,  and  all 
the  equities  of  the  original  cause,  as  to  the 
debt  to  Avery,  and  whether  It  was  paid  or 
overpaid,  and  as  to  the  rents  that  were  col- 
lected, and  as  to  the  amounts  necessarily 
expended  in  repairs  and  Improvements,  and 
as  to  any  sums  that  may  have  been  paid  by 
way  of  purchase  money  deflnltdy  adjudicat- 
ed, very  soon  after  the  decree  of  May,  1868. 
It  is  the  fault,  not  of  the  law,  but  of  the 
parties,  that  this  was  not  done. 

Coming,  then,  to  the  determining  question 
in  the  case,  let  as  note  what  this  decree  did, 
and  required  to  be  done.  In  the  first  place, 
it  canceled  the  sales  from  Avery  to  Isler, 
and  from  Avery,  administrator  of  Isler's  es- 
tate, to  Martha  O.  Tapley,  and  declared  them 
to  be  null  and  void.  In  the  second  place,  it 
declared  an  accounting  between  the  parties 
essential  to  the  proper  settlement  of  the 
various  equities  existing  between  them.  It 
directed  the  commissioner  to  take  said  ac- 
count, covering  all  the  equities  which  we 
have  above  mentioned,  and  to  report  its  ac- 
tion to  the  court  In  the  third  place,  the 
court  expressly  In  the  decree  reserved  all 
the  other  questions  untU  the  coming  in  of 
the  commissioner's  report  In  the  fourth 
place,  there  was  no  decree  for  costs,  a  mat- 
ter not  In  itself  determinative,  but  to  be 
noted  carefully.  Mrs.  Martha  C.  Tapley,  In 
the  settlement  of  the  equities,  would  cer- 
tainly have  been  entitled  to  be  subrogated 
to  the  extent  of  the  ¥400  due  by  Baldwin  to 
Avery,  and  secured  by  the  mortgage  and  the 
interest  thereon,  and  she  would  also  be  en- 
titled to  the  amount  of  any  Improvements 
made  t>y  her,  and  all  taxes  paid  by  her,  and 
she  would  be  liable  to  account  for  the  amount 
of  the  rent  of  said  property  received  by  her, 
during  the  whole  period  of  her  possession. 
It  is  impossible  to  see  how  an  Intelligent 
final  decree  could  have  been  rendered  In  the 
case  until  the  coming  In  and  consideration 
and  settlement  of  the  commissioner's  report 

[1]  One  point  should  Just  here  be  disposed 
of.  It  is  earnestly  insisted  by  appellees  that 
Mrs.  Martha  C.  Tapley  never  was  a  defend- 
ant to  this  original  bill  filed  by  Ck>mans,  and 
It  Is  stated  with  earnestness  that  the  an- 
swer denies  under  oath  that  she  ever  was 


such  a  party.  So  ta.t  as  tbis  last  point  Is 
concerned,  however,  we  have  answer  under 
oath  expressly  waived,  and  there  la  not  s 
particle  of  testimony  in  the  case  to  show 
that  Mrs.  Martha  C.  Tapley  was  not  a  party 
defendant  to  that  suit.  On  the  other  band, 
the  said  decree  at  the  May  term,  1868,  ex- 
pressly recites  on  Its  face  that  Mrs.  Martha 
C.  Tapley  was  a  defendant  In  the  absoice 
of  evidence  to  the  contrary,  this  solemn  re- 
cital In  the  decree  Is  conclusive  that  she  was 
a  party  defendant  to  that  suit  In  the  case 
of  Ger mania  rlre  Insurance  dHDiwDy  v. 
Francis,  52  Miss.  457.  24  Am.  Rep.  674,  It 
was  expressly  held  that  a  technical  dlscou- 
tlnnance  of  a  suit,  as  known  at  common 
law,  lias  been  abrogated  by  oar  statutes,  and 
does  not  here'  exist.  We  think  that  the  prin- 
ciple announced  in  the  case  of  Tucker  v. 
Wilson,  68  Miss.  693,  9  South.  898,  controls 
this  case.  That  opinion  was  so  clear  and 
directly  in  point  that  we  set  It  out  in  full. 
It  Is  as  follows: 

"The  suit  begun  by  the  complainants  In 
1870  was  not  abated  by  the  death  of  the 
next  friend  by  whom  they  sued,  nor  by  the 
tact  that  the  complainants  attained  their 
majority  after  suit  brought  There  was  no 
necessity  for  a  bill  of  revivor.  All  that  was 
required  was  for  them  to  appear  in  the  suit 
as  adults  and  prosecute  It  The  paper  ex- 
hibited by  them  as  a  bill  of  revivor  vras  a 
very  proper  mode  of  bringing  to  the  notice 
of  the  court  their  wish  to  appear  In  their 
own  behalf  as  adults,  and  continue  the  suit 
hegan  in  their  behalf  by  their  next  friend, 
and  It  was  fit  that  the  defendants  should  be 
aroused  from  their  long  sleep,  be  advised  of 
the  purpose  of  complainants,  and  notified  to 
answer  the  original  bill,  as  ordered  by  the 
Supreme  Court  The  suit  has  been  a  peud* 
lug  suit  all  the  time,  as  betwe^  the  parties 
to  it  certainly,  and  is  to  be  proceeded  with 
as  If  a  long  time  had  not  elapsed,  and  be- 
cause of  tfils  no  statute  of  limltatioas  Is 
apidlcable.  1  Dan.  Ch.  PI.  &  Pr.  pp.  77,  7S, 
The  sale  of  the  land  by  the  trustee,  and  its 
purchase  by  the  defoidant  made  no  change 
in  thd  rights  of  parties.  Mrs.  Wilson,  as 
a  party,  was  bound  to  know  that  the  blunder 
by  which  case  No.  636  was  dismissed  did 
not  in  any  manner  affect  the  real  case.  No. 
S64,  which  was  properly  before  the  Supreme 
Court  and  was  disposed  of  by  it  by  revers- 
ing the  decree,  overruling  the  demurrer,  and 
requiring  an  answer  in  40  days.  If  a  stron- 
ger to  the  record  should  claim  to  have  been 
misled  by  the  mandate  sent  out  after  the 
dismissal  mentioned,  she  could  not.  The 
suit  brought  by  th^  complainants  in  Union 
county,  and  which  upon  demurrer  was  dls- 
missed  without  prejudice,  and  the  action  of 
ejectment  they  instituted  and  dismissed,  had 
no  effect  whatever  on  this  suit  These  fraU- 
less  efforts  show  a  want  of  a  proper  concep- 
tion of  the  right  course  for.  tbe  complainants 
tu  pursue  for  their  advantage,  but  do  not 
furnish  a  reason  for  precludlug  than  from 
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proceeding  in  tbe  rl^t  way  they  have  now 
di8C0T«red  and  undertakeD  to  pursue.  The 
case  Is  to  be  proceeded  with  just  as  If  the 
judgment  of  this  court,  rendered  March  24, 
1873,  had  been  promptly  certified  to  the 
chancery  court  of  I*e  county.  Mrs.  Wilson 
will  be  allowed  to  answer  the  original  bill, 
as  she  might  have  done  18  years  ago.  She 
might  then  have  paid  the  costs  of  this  court 
adjudged  against  her  and  codefendants,  and 
have  speeded  the  cause;  but,  baviDg  allowed 
it  to  remain  in  statu  quo  so  long,  she  must 
now  meet  the  case  made  by  the  bill." 

There  was  a  lapse  of  time  there  of  some 
IS  years.  Of  course,  length  of  time  la  im- 
material. If  It  remains  true  that  the  suit 
has  always  been  pending. 

[I]  It  is  further  earnestly  contended  in 
the  very  able  brief  of  learned  counsel  for 
appellees,  however,  that  the  suit  is  not  pend- 
ing, because,  as  is  said,  the  decree  rraider- 
ed  in  May,  186S,  was  a  fhial  decree,  and 
not  an  interlocutory  decree.  The  argument 
is  that  the  decree  was  final  in  so  far  as  It 
affected  the  title,  and  that  the  rest  of  the 
decree,  appointing  a  commissioner  and  di- 
recting htm  to  state  an  account  as  indicated 
above,  so  that  the  eqnltles  between  the  par- 
ties might  be  settled,  as  also  indicated  above, 
though  admittedly  Interlocutory  In  Its  char- 
acter, did  not  prevent  an  appeal  from  that 
part  of  the  decree  finally  settling  the  title  to 
the  property.  In  other  words,  it  Is  said  that 
a  decree  may  be  In  part  final  and  in  part  in- 
terlocutory, and  that  in  snch  case  that  part 
which  Is  final  may  be  appealed  from,  and 
that  the  decree  in  this  case  as  to  title  was 
final,  and  that  part  of  the  decree  could 
have  been  appealed  from,  and  hence  this 
present  blU  is  barred  by  the  statute  of  lim- 
itations on  that  snbJecL  We  have  given  a 
most  careful  consideration  to  the  authori- 
ties cited  by  the  learned  ■  counsel  on  both 
sides  touching  this  point  The  best  and 
clearest  statement  we  have  been  able  to 
find,  is  set  out  in  sections  29  and  32  of 
volume  1  of  FreCTian  on  Judgments.  ' 
We  quote  a  part  of  section  20  as  follows: 
"An  interlocutory  decree  Is  one  made  'pend- 
ing the  cause,  and  b^ore  a  final  hearing  on 
the  merits.  A  final  decree  Is  one  which  dis- 
poses of  the  cause,  either  by  sending  it  ont 
of  the  coart  before  a  bearing  Is  had  on  the 
merits,  or  after  a  hearing  on  the  merits, 
decreeing  either  In  favor  of  or  against  the 
prayer  of  the  bill.'  But  no  order  or  decree 
which  does  not  preclude  further  proceedings 
in  the  case  In  the  court  below  should  be 
considered  final.  A  decree  Is  interlocutory 
whicdi  makes  no  provision  for  costs,  and  In 
which  the  right  is  reserved  to  the  parties  to 
set  the  cause  down  for  further  direction 
not  Inconsistent  with  the  decree  already 
made;  and  so  is  a  decree  which  contains  a 
provtelon  tor  a  reference  of  certain  matters, 
and  that  all  further  questions  and  directions 
bo  reserved  until  the  coming  In  of  the  r^rt 
of  the  referea  Ao  order  or  decree  pro  con- 


fesso  for  an  injuncUon  restraining  the  use  of 
an  invention  la  interlocutory  mer^y;  but 
a  decree  dismissing  a  bill,  or  dissolving  an 
injimction  and  passing  definitely  on  all  the 
essential  points  In  Issue,  is  final.  Interlocu- 
tory decrees  are  entered  under  an  infinite  va- 
.iety  of  circumstances,  and  the  relief  afford- 
ed corresponds  In  variety  to  the  circumstanc- 
es demanding  It  It  is  therefore  difficult, 
and  perhaps  Impossible,  to  formulate  any 
classification  which  will  include  every  order 
or  Interlocutory  judgment  or  decree.  By  far 
the  greater  number  of  those  which  are  at 
all  likely  to  be  mistaken  for  final  judgments 
or  decrees  fall  within  the  following  class- 
ification: (3)  Those  which,  while  they  deter- 
mine the  rights  of  the  parties,  either  In  re- 
spect to  the  whole  controversy  or  some 
branch  of  It  merely  ascertain  and  settle 
something  without  which  the  court  could 
not  proceed  to  a  final  adjudication,  and  the 
settlement  of  which  is  obviously  but  prelim- 
inary to  a  final  judgment  or  decree." 

We  quote  as  follows  from  section  32: 
"Instances  of  Interlocutory  decrees  of  the 
third  class  are  very  numerous.  Thus  If  the 
suit  Is  for  the  dissolution  of  a  partnership, 
and  for  an  accounting  and  a  settlement  of 
the  partnership  business  and  the  division  of 
its  assets,  the  court  may  be  required  to  de- 
tei*mine  whether  any  partnership  existed, 
and,  if  so,  whether  it  ought  to  be  dissolved, 
and  what  were  the  respective  interests  of 
the  several  parties  before  the  court  therein. 
The  determination  of  these  questions,  accom- 
panied with  a  direction  that  an  account  be 
taken,  will  not  be  deemed  a  final  adjudica- 
tion, unless  the  decree  Is  so  complete  that 
nothing  remains  to  be  done  except  to  follow 
Its  directions.  In  suits  for  partition,  the 
courts  must  determine  the  interests  of  the 
cotenants,  and  whether  partition  shall  be 
made  by  a  sale  of  the  property,  or  other- 
wise; but  it  is  not  until  the  confirmation  of 
the  partition,  whether  by  sale  or  allotment 
that  a  final  decree  exists.  A  decree  that 
parties  account  is  another  familiar  Instance 
of  a  determination  preliminary  to,  but  not 
constituting,  a  final  judgment.  A  decree  de- 
claring that  complainant  is  entitled  to  have 
lands  sold  to  pay  purchase  money  or  a  mort- 
gage debt  due  him  Is  not  final,  if  a  refer- 
ence is  ordered  to  ascertain  what  siun  re- 
mained unpaid.  An  action  was  commenced 
to  enforce  certain  U^is  against  real  estate, 
and  a  Judgment  therein  was  entered,  direct- 
ing that  a  sale  of  the  premises  be  made,  and 
that  from  the  proceeds  a  sum  specified 
should  be  paid  to  discharge  one  of  the  liens, 
and  that  the  plaintiff  should  be  paid  an  ad- 
ditional sum,  less  the  amount  due  from  him  to 
the  defendant  for  rent  of  the  premises,  and 
that  a  reference  be  had  to  ascertain  the 
amount  of  such  rmt  An  appeal  was  tak- 
en from  this  Judgment  The  anwUate  court 
on  motion  to  dismiss  the  appeal,  considered 
that  as  the  object  of  the  action  was  to  ascer- 
tain to  whom  the  whole  proceeds  to  be  deriv- 
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ed  from  a  sale  of  the  luremJaes  sbonld  be- 
long, and  as  tbls  could  not  be  ascertained 
until  It  was  known  wbat  amount  ougbt  to 
be  deducted  from  the  plaiutUt's  claim  for 
rmtB,  the  Jndgmmt  entered  by  the  court  be- 
low was  not  a  final  Judgment  Obviously  a 
decree  of  foreclosure  cannot  be  final,  If  it 
neither  determines  the  amount  to  be  paid 
nor  ascertains  or  describes  the  property  to 
be  sold,  nor  if  it  merely  declares  the  amount 
due,  without  awarding  to  plaintiff  the  only 
relief  to  which  he  is  entitled  in  the  suit,  to 
wit,  a  direction  or  Judgment  that  the  prop- 
erty be  sold  and  the  proceeds  applied  to  the 
satisfaction  of  the  mortgage  debt.  While 
the  question  of  costs  can  hardly  be  regard- 
ed as  forming  a  distinct  Issue  In  the  case, 
nor  its  reservation  as  necessarily  provent- 
ing  a  final  determination  of  the  rights  of 
the  parties,  yet  In  some  states  a  Judgment 
or  decree,  otherwise  final,  reserving  this 
question,  1b  treated  as  Interlocntory." 

Another  most  admirable  statement  of  the 
law  on  this  subject  is  found  in  the  very  able 
opinion  of  Baldwin,  Justice,  in  the  case  of 
Cocke's  Administrator  t.  Qilpln.  40  Va.  20. 
In  the  course  of  that  opinion,  the  court  said: 
"It  will  be  seen  from  an  examination  of 
the  numwons  decisions  of  this  court  on  the 
subject  of  the  finality  of  decrees,  in  refer- 
ence to  appeals,  bills  of  review,  etc,  that 
tbey  have  all  been  founded  upon  the  idea 
that  a  decree  Is  not  final  unless  the  cause 
Itself  has  been  thereby  terminated  in  the 
court  bdow.  Thus,  though  a  decree  decides 
upon  the  question  of  title,  or  otherwise  set* 
ties  the  principles  of  the  cause  (Young  v. 
Skfpwlth,  2  Va.  800;  Orymes  v.  Foidleton, 
6  Ta.  M;  McCaU  t.  Peachy,  S  Ya.  6B; 
Bowyer  v.  Lewis,  11  Ta.  6G3),  though  it 
dismisses  the  plaintiff's  Mil  as  to  one  of 
two  separate  subjects  of  controversy,  and  as 
to  the  other  also  determines  the  right  of  the 
parties  (Templeman  t.  Steptoe.  16  Ya.  339), 
though  a  decree  nisi  directs  that  the  tract 
of  land  in  the  bill  mentioned  be  surveyed 
and  part  thereof  allotted  to  the  plaintiff,  and 
that  the  defendant  shall  execute  to  him  a 
conveyance  for  such  part,  and  pay  the  costs 
of  the  suit  (Albridge  r.  OUes,  18  Ya.  136), 
though  the  decree  directs  the  defendant  to 
pay  to  the  plaintiff  hires  to  be  ascertained 
by  commissioners,  and  to  deliver  op  the  prop- 
erty, to  be  sold  by  the  commissioners,  and 
the  proceeds  applied  to  payment  of  the  plain- 
tiff's claim  and  the  costs  of  salt,  and  the 
residue,  if  any,  to  be  paid  to  the  defttidant 
(Mackey  v.  Bell,  16  Va.  S23),  though,  at  the 
suit  of  creditors  against  executors  and  dev- 
isees, it  empowers  the  -executors  to  sell 
such  of  the  lands  held  by  the  devisees  as, 
after  application  of  the  testator's  goods  and 
credits,  shall  be  necessary  for  the  paymmt 
of  his  debts  (Goodwin  v.  MUler,  16  Ya.  42), 
though  it  awards  to  the  plaintiff  his  princi- 
pal money,  Interest,  and  costs,  if  it  directs, 
in  the  event  of  an  unproductive  execution, 
that  certain  trust  property  shall  be  delivered 
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by  the  defmdant  to  tb.9  marshal  to  be  soldr 
and  the  iffoceeds,  after  deducting  a  sum  to- 
be  deposited  for  anotbw,  to  be  applied  to- 
the  satisfaction  of  the  plaintiff  (Hill's  Ex'r  t. 
Fox's  Adm'r,  87  Ya.  587),  tdongb  In  a  mort- 
gage suit  it  forecloses  the  mortgage  and  di- 
rects the  sale  of  the  property  (Fairfax  v. 
MnsCs  Ex'rs,  12  Ya.  658;  Ellzey  t.  lane^a 
Slx'x,  12  Ya.  602;  AUen  Belches,  12  Ya. 
595),  yet  in  all  these  cases  the  decree  is  only 
Interlocutory,  if  something  yet  runains  to- 
be  done  In  the  caus^  and  so  the  parties-  are  * 
not  put  out  of  court"  And,  at  page  27,  the 
court  lays  down  this  test:  "For  my  own 
part,  I  am  aware  of  no  propw  criterion  bot 
this:  Where  the  farther  actlim  of  the  court 
in  the  cause  is  necessary  to  give  completely 
the  relief  contemplated  by  the  court,  tliere- 
the  decree  upon  which  the  question  arises  is 
to  be  regarded,  not  as  final,  but  interlocuto- 
ry, I  say  the  further  action  of  the  coart  In 
the  cause  to  distinguish  it  from  that  action 
of  the  court  which  Is  conunon  to  both  final 
and  interlocutory  decrees,  to  wit  tiiose  meas- 
ures which  are  necessary  for  the  execution 
of  a  decree  that  has  been  pronounced,  and 
which  are  properly  to  be  r^vded  as  adopt- 
ed, not  in,  but  beyond,  the  cans^  and  la 
founded  on  the  decree  itself,  or  mandate  of 
the  court,  without  respect  to  0»  rdi^  to- 
which  the  party  was  previously  uitiUed  upon 
the  merits  of  his  case.  Any  other  criterion 
than  this  seems  to  me  liable  to  tbe  objection 
of  ambiguity  or  uncertainly." 

And  this  court  hdd  on  the  c<mcrete  case 
as  follows  (see  syllabus.  40  Ya.  20):  "In  a 
suit  by  one  partus  i^^tinst  his  copartner, 
for  a  settlement  of  the  partnership  accounts, 
and  for  a  moiety  of  a  tract  of  land  pur- 
chased 1^  tike  defendant  In  his  own  name, 
and  paid  for  out  of  the  lutrtnershlp  funds, 
a  decree  having  been  made  declaring  the 
land  partnership  prop^y,  and  directing  a 
settiement  of  the  accounto,  and  the  cause 
afterwards  coming  on  to  be  further  heard 
iqwn  the  report  of  tiie  coomiiasloner,  the 
court  decrees  that  the  plaintiff  pay  to  the 
defendant  the  sum  of  money  api>earlng  due 
by  the  report  and  that  the  defendant  there- 
upon convey  to  tbe  plaintiff  a  moiety  of  the 
land;  but  If  the  plaintiff  shall  not  within 
six  months  from  the  date  ot  the  decree,  pay 
tbe  said  money,  that  the  nurshal  sell  the 
moiety  of  the  land,  and  out  of  the  proceeds 
of  sale,  after  defraying  the  expenses,  pay 
to  the  defendant  the  money  bo  decreed,  and 
the  residue,  if  any,  to  the  plaintiff.  And  the 
court  farther  decrees  that  tbe  outstanding 
debts  due  to  the  firm  be  eQually  divided  be- 
tween the  parties,  and  ttiat  the  cost  of  tbe 
salt  be  equally  borne  by  tiiem.  Held,  this 
decree  is  Interlocutory,  and  it  may  be  re- 
viewed upon  an  appeal,  although  there  has 
beoi  such  lapse  of  time  between  tlie  rendi- 
tion of  the  decree  and  tbe  appeal  as  would 
preclude  it  being  reviewed  if  the  decree  was 
flnaL" 

In  tbe  light  ot  these  decisions,  applying  the 
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principles  tbereln  announced  to  the  said  orig- 
inal decree  rendered  at  the  May  term,  1868, 
In  the  snlt  brought  by  Daniel  Gomans,  ad- 
ministrator, we  are  clearly  of  the  oplnlim 
that  the  said  decree  was  not  a  flnal,  bat  an 
Interlocntory,  decree  only. 

It  follows,  from  thesa  rlews,  that  the 
•oontentl<ms  of  the  laamad  connad  for  the 
appellees  cannot  be  sustained. 

PER  CURIAM.  The  above  opinion  Is 
adopted  &a  the  opinion  of  t&e  court,  ai^d  for 
the  reasons  therein  Indicated  the  decree  of 
the  court  below  la  reversed,  and  the  cause 
remanded,  to  be  proceeded  with  In  aeoord* 
nnca  with  the  said  opinion. 

On  Suggestion  of  Brror. 

SMITH,  J.  We  do  not  think  this  case  is  con- 
trolled by  the  case  of  OofT  v.  Bobins,  S3  Miss. 
1S3.  for  the  reason  that  In  that  case  the  decree 
which  It  was  sought  to  revive,  amend,  and  ex- 
ecute was  a  flnal  decree,  while  here  the  decree 
which  it  Lb  sought  to  amend  and  execute  Is  an 
interlocutory  decree.  After  a  most  thorough 
consideration,  however,  of  this  most  extraor- 
dinary case,  we  are  of  the  opinion  that  we 
erred  In  reversing  the  decree  of  the  court 
below,  and  that  the  same  should  be  affirmed, 
«n  account  of  the  Inexcusable  delay  of  ap- 
pellants In  proceeding  to  obtain  the  amend- 
meot  and  execution  of  the  decree  rendered 
Hay,  1888,  coupled  with  the  great  hardship 
whidi  wonld  now  result  to  an  Innocent  party, 
■honld  that  decree  be  now  enforced.  The 
power  of  a  court  of  equity  to  oiforce  the 
doctrine  of  laidies,  where  the  dday  la  for  a 
period  lees  than  the  time  required  by  the 
statute  of  limitations,  Is  not  here  Involved, 
for  the  reason  that  the  longest  period  of  time 
prescribed  by  any  statute  of  llmltatloiu  has 
four  times  passed  since  this  decree  was  ren- 
dered. 

Ifi  Tbie  doctrine  of  laches  Is  founded  prin- 
cipally upon  the  equity  maxims  "He  who 
seeks  equity  must  do  equity,"  "He  who 
comes  Into  equity  must  come  with  clean 
bands,"  and  "The  laws  serve  the  vigilant, 
and  not  those  who  sleep  over  their  rights." 
Its  object  is  to  exact  of  the  complainant 
fair  dealing  with  his  adversary.  Accord- 
Ins  to  Mr.  Pomeroy,  with  whom  we  fully 
agree,  this  doctrine  cannot  be  more  con- 
daelj  and  accurately  stated  than  in  the 
language  of  Stiness,  J.,  In  Chase  v.  Chase,  20 
B.  L  202,  87  Ati.  804:  "Laches.  In  legal  sig- 
nificance, Is  not  mere  delay,  but  delay  that 
works  a  disadvantage  to  another.  So  long 
as  parties  are  In  the  same  condition,  It  mat- 
ters little  whether  one  presses  a  right  prompt- 
ly or  slowly,  within  limits  allowed  by  law; 
bat  when,  knowing  his  rights,  he  takes  no 
Btep  to  enforce  them  until  the  condition  of 
tbe  other  party  has,  in  good  faith,  become 
so  changed  that  he  cannot  be  restored  to  his 
former  state,  if  the  right  be  then  enforced, 
^lela^  becomes  Inequitable,  and  operates  as 
«0toppel  against  the  assertion  of  the  right. 


The  disadvantage  may  come  from  loss  of  evi- 
dence, change  of  tittle,  intervention  of  equi- 
ties, and  other  causes;  but  when  a  court  sees 
n^ligence  on  one  side  and  Injury  therefrom 
on  the  other  it  Is  a  ground  for  denial  of  re- 
lief." 1  Pomeroy's  Equitable  Bemedles,  S 
21,  and  anthorltlea  there  cited,  particular- 
ly Wilson  V.  Wilson,  41  Or.  459,  69  Pac.  923; 
Llndsey  Petroleum  Go.  v.  Hurd,  L.  R.  5,  P. 
C.  221;  Naddo  v.  Bardon,  51  Fed.  498,  2  G. 
C  A.  885;  Kyason  v.  Dunten,  164  Ind.  85, 
73  N.  B.  74;  Neppach  v.  Jones,  20  Or.  491, 
2B  Pac  569.  849.  23  Am.  St  Bep.  145. 

In  Wilson  V.  Wilson,  supra,  41  Or.  463,  60 
Pac.  924,  it  was  said:  "Several  conditions 
may  combine  to  render  a  claim  or  demand 
stale  In  equity.  If  by  the  laches  and  delay 
of  the  complainant  it  has  become  doubtful 
whether  adverse  parties  can  command  tbe 
evid^ce  necessary  to  a  fair  presentation  of 
the  case  on  their  part,  or  if  it  appears  that 
they  have  been  deprived  of  any  such  advan- 
tages they  might  have  had  if  the  claim  had 
been  seasonably  Insisted  upon,  or  before  it 
became  antiquated,  or  If  they  be  subjected 
to  any  Iiardshlp  that  m^ht  have  been  avoided 
by  reasonably  prompt  proceedings,  a  court 
of  equity  will  not  Interfere  to  give  relief,  but 
win  remain  passive.  •  *  •  If.  however, 
upon  the  other  hand,  it  clearly  aM;>ears  that 
lapse  of  time  has  not  in  Act  changed  the 
conditions  and  relative  pwltion  of  the  par- 
ties, and  that  they  are  not  materially  Im- 
paired, and  there  are  peculiar  drcnmstances 
entitled  to  consideration  as  excusing  the  de- 
lay, the  court  will  not  deny  the  appropriate 
relief,  although  a  strict  and  unqualified  ap- 
plication of  the  rule  of  limitations  would 
seem  to  require  it  Every  case  is  governed 
chiefly  by  its  own  circumstances."  In  Lind- 
sey  Petroleum  Co.  v.  Hurd,  supra,  the  lan- 
guage of  the  court,  at  page  289,  was  as  fol- 
lows: "Now  the  doctrine  of  laches  in  courts 
of  equity  Is  not  sn  arbitrary  or  a  technical 
doctrine.  Where  It  would  be  practically  un- 
just to  give  a  remedy,  either  because  the 
party  has,  by  his  conduct,  done  that  which 
might  fairly  be  r^arded  as  equivalent  to  a 
waiver  of  It,  or  where  by  his  conduct  and 
neglect  he  has,  though  perhaps  not  waiving 
that  remedy,  yet  put  the  other  party  in  a 
situation  in  which  It  would  not  be  reasonable 
to  place  him  if  the  remedy  were  afterwards 
to  be  asserted,  in  either  of  tiiese  cases,  lapse 
of  time  and  delay  are  most  material.  But  In 
every  ease,  if  an  argument  against  relief, 
which  otherwise  would  be  Just  1>  founded 
upon  mere  delay,  that  delay,  of  course,  not 
Amounting  to  a  bar  by  any  statute  of  limita- 
tions, the  validity  of  that  defense  must  be 
tried  upon  principles  substantially  equitable. 
Two  circumstances,  always  Important  In  such 
cases,  are  the  length  of  tbe  delay  and  the  na- 
ture of  the  acts  done  during  the  interval, 
which  might  affect  either  party  and  cause  a 
balance  of  Justice  or  injustice  In  taking  the 
one  course  or  the  other,  so  far  as  relates  to 
tbe  remedy."    In  Buckuer  and  Stanton  v. 
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Calcote,  28  MIhl,  at  page  SB8,  tbe  court  ap- 
IiroTed  tbe  statement  hj  Lord  Camden  In 
Smith  T.  Clay;  Ambler.  645,  tbat:  "A  court 
of  equity,  wbicb  Is  never  utlve  in  relief 
against  conscience  or  public  conTenlenee,  bas 
always  refused  its  aid  to  stale  demands, 
when  the  party  bas  slept  upon  bis  rights  and 
acquiesced  for  a  great  length  of  time.  Noth- 
ing can  call  forth  this  court  Into  activity  but 
conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  wanking,  the  court 
is  passive  and  does  nothing.  tAcbes  and 
neglect  are  always  discountenanced."  As 
was  said  by  the  late  Mr.  Justice  Brewer 
while  on.  the  circuit:  "No  doctrine  Is  so 
wholesome,  when  wisely  administered,  as 
that  of  laches.  It  prerents  the  resurrection 
of  stale  titles,  and  forbids  tbe  spying  out 
from  the  records  of  ancient  and  abandoned 
rights.  It  requires  ctf  every  owner  that  be 
take  care  of  bis  property,  and  of  every  claim- 
ant tbat  he  make  known  bis  claims.  It  gives 
to  tbe  actual  and  longer  possessor  security, 
and  Induoea  and  Justifies,  him  In  all  eflForts 
to  improve  and  make  valnable  the  property 
be  holds.  It  is  a  doctrine  received  with  A- 
vor,  because  its  proper  application  works 
out  justice  and  equity,  and  often  bars  the 
holder  of  a  mere  technical  right,  which  he 
bas  abandoned  for  years,  from  enforcing  It 
when  its  enforcement  will  work  large  Injury 
to  many."  Naddo  v.  Bardon,  53  Fei^.  493, 
2  C.  a  A.  835. 

[4]  Now,  let  us  see  what  the  conditions  are 
which  combine  to  render  the  claim  of  appel- 
lants stale  In  equity.  When  the  present  bill 
was  filed  In  the  court  below  40  years  had 
elapsed  since  the  rendition  of  the  decree 
which  it  is  DOW  sought  to  amend  and  enforce. 
It  is  doubtful  whether  the  different  parties 
can  now  obtain  the  evidence  necessary  to  a 
fair  presentation  of  the  case  on  their  part. 
If  there  be  witnesses  still  living  cognizant 
of  the  facts  originally  in  dispute,  their  recol- 
lections thereof  must  now  be  so  Imperfect  as 
to  forbid  the  court  from  relying  with  confi- 
dence thereon.  The  land  has  now  passed,  for 
value,  into  the  hands  of  an  innocent  third 
party,  who  had  constructive,  but  no  actual, 
knowledge  that  such  a  suit  was  pending,  and 
who  was  not  in  fact  guilty  of  any  negligence 
in  not  obtaining  this  knowledge.  Should  this 
suit  be  now  proceeded  with,  she  will  be  very 
greatly  damaged,  without  any  power  in  this 
court  to  grant  her  any  adequate  compensa- 
tion therefor.  All  of  this  would  have  been 
avoided,  had  appellants  proceeded  with  rea- 
sonable diligence  to  bring  this  case  to  a  final 
determtnation.  Appellee  Is  In  no  fanlt  In 
the  matter,  for  the  reason  that  she  was  not 
a  party  to  the  cause  until  the  filing  of  the 
preset  bill,  and  prior  to  that  time  knew 
nothing  whatever  of  IL  Tbe  conduct  of  the 
original  parties  hereto  Is  consistent  only 
with  the  theory  that  the  matters  in  dispute 
had  be^  settled,  or  the  suit  abandoned.  We 


aranot  unmlndfol  of  the  fact  that  In.  Tay- 
lor v..  Chickasaw  County,  70  Miss.  87,  12 
South.  210,  the  claims  allowed  to  be  en- 
forced were  "very  old";  but  the  views  here- 
in expressed  are  not  in  conflict  with  tbat 
case,  for  the  reason  that  the  other  oonditlons 
which  here  combine  with  the  lapse  of  thue 
to  render  appellants*  claim  stale  in  equitj- 
dld  not  In  that  case  exist 

The  suggestion  of  error  Is  sustained,  tiie 
Judgment  heretofore  rendered  is  set  aside, 
and  the  decree  of  the  court  below  is  afflroed. 


McKINZIB  V.  FELLOWS.    (No.  15,735.) 

(Supreme  Court  of  MissUsippL  Feb.  26. 1912.) 

Appeal  aro  Ebbob  (S  628*) —Dismissal - 
waxuibm  to  File  Transcbipt. 

A  decree  was  rendered  on  April  26,  1911, 
and  the  appeal  bond  executed  and  filed  on  June 
12,  1911.  Under  Code  1906.  Eg  4902,  4906,  the 
tranacnpt  should  have  been  filed  in  the  Sn- 

Sreme  Court  on  or  before  tlie  third  Hon^  in 
anuary.  1912,  which  was  January  leth.  It 
was  not  filed  within  that  time,  and  on  Januarj 
27,  1912,  appellee  moved  to  docket  and  dismiss 
the  appeal;  but  the  transcript  was  thereafter 
filed  on  Janoary  31st  Beld  that,  as  a  writ  ot 
certiorari  sued  oat  b;  appellant  after  the  date 
it  should  have  been  filed  would  not  have  obtain- 
ed the  record  from  the  clerk  much,  if  any, 
sooner  than  it  was  in  fact  filed  with  the  Sn- 
preme  Court,  appellant  was  not  at  fuilt  w 
that  the  motion  by  appellee  to  docket  and  dU- 
misa  would  be  denied. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
^r^or.  Cent  Dig.  ||  2760-2764;  DecT  Dig.  i 

Appeal  from  Chancery  Court,  Jones  Cooo- 
ty;  Sam  Whitman,  Jr.,  Chancellor. 

Action  between  A.  M.  McKlnzle  and  Mrs. 
H.  C,  Fellows.  From  the  Judgment,  Mc- 
Kinzle  appeals.  On  motion  to  docket  and 
dismiss  the  appeal.    Motion  overruled. 

Henry  Hilbun  and  Shannon  &  Street,  for 
the  motion.   B.  B.  Halsell,  opposed. 

SMITH,  J.  The  decree  in  this  case  was 
rendered  on  the  26th  day  of  April,  1911,  and 
the  appeal  bond  was  executed  and  filed  on 
the  12th  day  of  Jnne,  1911.  Under  sectiona 
4902  and  ^06  of  the  Code  of  1906,  the  tran- 
script of  tbe  record  should  have  been  filed 
in  this  court  on  or  b^ore  the  third  Monday 
(15th)  of  January,  1912.  This  the  clerk  of 
the  lower  court  failed  to  do,  and  on  the 
27th  day  of  January,  1912,  this  motion  to 
docket  and  dismiss  was  filed.  Thereafter, 
on  the  31st  day  of  January,  1912,  the  tian- 
acript  of  the  record  was  filed  with  the  clerk 
of  this  court  The  clerk  of  the  Idwer  court 
had  until  the  third  Monday  of  Januarj', 
1912,  In  which  to  file  the  transcript  of  tbe 
record  in  this  court,  and  appellant  could  , 
have  done  nothing  to  compel  him  to  file  it 
earlier  than  that  date.  Whoi  he  failed  to 
file  the  transcript  of  the  record  on  the  third 
Monday  of  January,  a[^>ellant  could  then 
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hare  moTcA  for  a  writ  of  certiorari  direct- 
ing him  to  send  up  ttae  record;  bat  aucli  a 
writ  wonid  not  have  obtained  the  record 
mocfa,  if  any,  earlier  than  the  date  on  which 
It  was,  In  fact,  filed  In  this  court 

Consequently  appellant  was  not  In  fault 
In  the  matter,  and  the  motion  to  docket  and 
dismiss  Is  OTerniled.  See  McAlester  t.  Rich- 
ardson, 67  Bontli.  M7,  this  day  decided. 


THOMAS  T.  STATE.    (No.  16,395.) 
(Snpreme  Court  of  MUslasippl.   Feb.  26.  1912.) 

Appeal  from  District  Court,  Desoto  County; 
N.  A.  Taylor,  Judge. 

Chester  I^omaa  was  conviCTed  of  murder, 
■nd  appeals.  Affirmed. 

B.  It.  Dabney,  for  appellant.  Jack  Thomp- 
son, Asst.  Atty.  Gem,  for  tbe  State. 

PISR  CUBIAM.  Affinued. 


Oibbs.    From  Qtt  Judgment,  Ehnnan  appeals. 

Affirmed. 

Barbour  &  Henry,  for  appellaBt*  Campbell. 
Sl  Campbell,  for  appeUee. 

PER  GDBIABf.  Affirmed. 


HABTIG-BDCKEB  PIX)W  CO.  t.  TUB- 
VlIA^  et  al.    (No.  16,442.) 
(Supreme  Court  of  MfsriBslppi.   Feb.  28, 1912.) 

Appeal  from  Circuit  Cour^  lAuderdale  Coun- 
ty :  Jno.  L.  Buckley,  Judge. 

Action  between  the  Hartig-Becker  Plow  Com- 
j>any'  and  S.  A.  Neville  and  otfaers.  From  tbe 
judgment,  the  Plow  Company  appeals.  Af- 
firmed. 

McBeadi  ft  mnen  for  appellant  Neville  ft 
Stone  and  Amis  ft  Dunn,  for  appellee. 

PER  CURIAM.  Affirmed. 


■WILLIAMS  V.  STATE.  (No.  15,540.) 
(Snpieme  Court  of  Mississippi.   Feb.  26, 1912.) 

Appeal  from  Circuit  (3ourt  Harrison  County; 
T.  £l  Banett,  Jud^ 

Jim  Williams  was  convicted  of  murder,  and 
lie  appeals.  Affirmed. 

D.  M.  Graham,  for  appellant  Claude  Clay- 
toa,  Aast  Atty.  Gen.,  for  the  State. 

PER  CUBIAM.  Affirmed. 


HcBiAHON  V.  TAZOO  &  M.  V.  B.  00. 
(No.  15,189.) 
(Supreme  Court  of  Mississippi.   Feb.  26,  1912.) 

Appeal  from  Gixeuit  Court  Leflore  County; 
J.  M.  CasUn,  Judge. 

Action  between  M.  McMahon  and  tbe  Tazoo 
ft  Mississippi  Valley  Railroad  Company.  From 
the  judgment  McMahon  appeals.  Affirmed. 

S.  B.  Coleman,  fbr  appellant  Mayes  & 
Longstreet  for  aivcUee. 

PERODRIAH.  Affirmed. 


MOBIIiB  ft  O.  B.  CO.  V.  MOORE. 
(No.  15345.) 
(Supreme  Court  of  Misdssippi.   Feb.  26,  1912.) 

Appeal  from  Circuit  Court,  Prentiss  County: 
J.  H.  Mitchell.  Judge. 

Action  between  the  Mobile  ft  Ohio  Railroad 
Company  and  J.  M.  Moore.  From  the  judg- 
ment, uie  Bailioad  Company  .appeals.  Af- 
firmed. 

J.  tL  Boone,  for  appellant  Cunningham  ft 
Berry,  tor  wpi^Ilea, 

PER  CDBIAU.  Affirmed. 


BHRMAN  V.  GIBBS.   (No.  15,456.) 

(Supreme  Court  of  Mlssisrippl.  Feb.  26. 1912.) 

Appeal  from  Circuit  Court,  Yazoo  County; 
W.  A.  Henry,  Judge. 
Actioa  between  H.  M.  Ehrman  and  U.  F. 


PBTTT  T.  STATE.    (No.  16,414.) 
(Supreme  Court  of  Missisupi^.  Feb.  26. 1912.) 

Appeal  from  Orcuit  Court,  Hinds  County; 
W.  A.  Henry,  Judge. 

J.  B.  Petty  was  convicted  of  selling  liquor, 
and  appeala  Affirmed. 

Powell  ft  Thompson  for  appellant.  Frank 
Johnston,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


MTBRS  v.  KENNEDY.    (No.  15,424.) 
(Supreme  Court  of  Mississippi.   Feb.  27,  1912.) 

Appeal  from  Circoit  Court  Smith  County; 
W.  H.  Hughes,  Judge. 

Action  between  Anse  Myers  and  Nola  Ken- 
nedy. From  tbe  Judgment,  Anse  Myers  ap- 
peals. Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


REED  V.  WELLS.    (No.  15,433.) 
(Supreme  Court  of  Mississippi.   Feb.  27,  1912.) 

Appeal  from  Chancery  Court  P'ke  County; 
J.  S.  Hicks,  Chancellor. 

Action  by  Florence  Reed  and  Henry  Wells. 
From  the  judgment  Reed  appeals.  Dismissed. 

PER  CURIAM.    Appeal  dismissed. 


DAVENPORT  v.  STATE.    (No.  13,622.) 
(Supreme  Court  of  Mls^ippi.   Feb.  26. 1912.) 

Appeal  from  Circuit  Court  Newton  County; 
C.  U  Etobbs,  Judge. 

Lucinda  Davenport  was  convicted  of  selling 
liquor,  and  appeals.  Affirmed. 

Jesse  D.  Jones,  for  appellant  Frank  John- 
ston, Asst  Atty.  Gen.,  for  the  State. 

PER  CUBIAM.  Affirmed. 


RIDING  T.  ISBEUi.    (No.  16,572.) 

(Supreme  Court  of  Mississippi.  Veb.  26, 1912.) 

Appes]  from  Circuit  Court  Pontotoc  (Toun- 
ty;  J.  H.  Mitchell,  Judge. 
Action  between  T.  A.  Riding  and  Add  Is- 
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ben. ,  Fnm  t3i«  Jndicmeiit,  Biding  Appeals.  Af- 
finned. 

Mitchell  &  BobezsoD,  (or  appellaat. 
FEB  ODBIAM.  Affirmed. 


WHITE-WILSON-DBHW  CO.  BEAN. 
(No.  15^1.) 
(Sapreme  Court  of  MiBsisalpid.  Feb.  26.  Idl2.) 

Appeal  from  Circuit  Court,  Monne  Gooatr; 
J.  H.  MitcbeU,  Judge. 

Action  between  Wlilte-WUaonrDTew  Company 
and  W.  A.  Bean.  Fnm  tin  Judgment,  tbe 
company  appeals.  Affirmed. 

Paine  &  Paine,  for  appaUanb  WUar  B. 
Olfton,  for  appellee. 

FSB  CURIAM.  Affirmed. 


CBIOLEB  T.  WESTMOBELAND. 
(No.  15384.) 
(Supreme  Court  of  MissiaslppL   Feb.  12.  1912.) 

Appeal  from  Clrcnit  Court,  Noxubee  County; 
T.  B.  Carroll,  Judge. 

Action  between  T.  W.  Grigler  and  J.  T.  Weat- 
moreland.  From  the  Judgment,  Grigler  appeala. 
Aflirmed. 

Broobi  &  Bnah,  for  appellant  Geo.  Bich- 
ardson  and  Flowen,  Auzander  ft  whitneloi 
for  appellee. 

FEB  ODBIAM.  Affirmed.  See  Fisher  T. 
Westmoreland  (No.  15.383)  57  South.  008. 


(1801a) 
No.  19.210. 

STATE  ex  rel.  WILLIAMS  T.  SVEmETT, 
Secretary  of  State. 
In  re  EVERETT,  Secretary  of  State. 
(Supreme  Court  of  LouislaBa.    Jan.  9,  1912.) 

(SyttabuM  Jty  the  Oourt.) 

BLXcnoRfl  (I  123*)  —  Mandamus  (i  151*)— 
PuuABT  Eleotions— Man  DAUU8— Pasties. 
Section  26  of  Act  49  of  1906  prOTidea  that 
membera  of  state  central  comuiittees  of  all  po- 
litical parties  shall  be  elected  by  tbe  voters  of 
the  party  at  a  direct  primair.  This  reouire- 
ment  necessarily  prohibits  political  committees 
from  declaring  unopposed  candidates  to  be 
elected  before  the  holding  of  the  primary  elec- 
tion. The  names  of  all  candidates  tor  mem- 
bers of  political  committees,  whether  opposed 
or  not,  must  be  placed  on  the  official  ballots  to 
be  voted  in  the  prlmarr  election.  Tbe  right 
of  candidates  to  nave  tnelr  names  printed  on 
the  official  ballots  cannot  be  adjudicated  in  a 
mandamas  proceeding  to  which  th^  are  not 
parties. 

[Ed.  Note. — For  other  eases,  see  Elections, 
Cent  Dig.  1114%;  Dec.  Dig.  |  123;*  Maoda- 
mos,  Cent  Dig.  »  291,  292;  Dec.  Dig.  |  151.*] 

Mandamus  by  the  State,  on  tbe  relation  of 
Frank  B.  Williams,  chairman  of  the  Repub- 
lican State  Central  Committee,  to  Edward 
BTerett,  Secretary  of  State.  Application  by 
tbe  defendant  for  a  writ  of  certiorari.  Judg- 
ment reversed,  and  petition  for  mandamus 
dismissed. 


Walter  Onion,  Atty  Qea.,  and  B.  Q.  Pleas- 
ant. Asst.  Atty.  Oen.  (Dinkelspiel.  Hart  ft 
Davey,  of  conns^),  for  petitioner.  W.  J. 
Wagnespack  and  Aimand  Romaln,  for  Wil- 
liams. 

LANDtJ.  nafntlff,  asduUrmanof  «ndln 
behalf  of  the  Repabiican  state  central  com- 
mittee, aiq>Iled  to  the  court  a  qua  tox  a  writ 
of  mandamus  ffftmnMimiiiiip  the  Secretary  of 
State  to  reoelTe,  aooept,  and  llleb  and  carry 
ont  the  reaolntlon  (rf  the  said  committee, 
adopted  October  81,  1011,  dedaring  certain 
persona  elected  as  mvnbera  of  the  BApob- 
lican  state  committee,  and  leaving  but  one 
contoBt  In  the  state  of  Lmdalana,  to  wtt;  in 
tbe  Seventh  ward  of  tlie  fAtr  of  New 
leans.  The  mandamus  was  made  peremp- 
tory, and  the  case  Is  before  us  tm  a  writ  of 
certiorari  granted  on  the  application  of  tbe 
Secretary  of  Stata.  In  the  court  bdov  the 
respondoit  filed  a  number  of  technical  ex- 
ceptions to  the  proceedings,  mbUSi  were  ovo^ 
ruled,  and  the  case  decided  on  its  merits. 
The  mandamus  was  made  peremptory. 

On  Octobw  8.  1011.  the  B^ubUcan  state 
cwtral  committee  met  and  adfwted  reaoln- 
Uons  ordering  a  primary  Section  for  Jano- 
ary  2^  1012,  to  nominate  candidates  tot 
state  offlcera  and  to  tiect  a  new  Bepnbllcan 
state  central  committee,  and  proridlDg  that 
candidates  for  membera  of  said  committee 
must  file  with  the  chairman  notices  of  their 
candidacy  in  duplicate,  <aie  covf  for  the  8eo> 
retary  of  State  and  one  copy  for  the  commit- 
tee. The  committee  then  adjourned  to  meet 
on  October  81.  lOlL  In  the  Interim  some  96 
persons  filed  their  respective  dnpllcato  dec- 
larations of  candidacy  with  the  chairman, 
who  forwarded  one  copy  of  each  declaration 
to  the  Secretary  of  State.  When  the  com- 
mittee met  on  October  81,  1911,  they  found 
that  all  the  posRlons  on  the  c(»ninlttee^  ex- 
cept two,  were  uncontested. 

The  committee,  thereupon,  by  reeolutlon 
declared  the  unopposed  candidate  to  be  the 
nominees  of  the  Republican  party  for  mem- 
bers of  the  Republican  state  central  committee 
to  serve  for  the  next  four  years,  and  order 
ed  that  the  two  contests  be  decided  at  the 
primary  election.  In  tbe  meantime  68  per- 
sons, Ignorix^  tbe  resolution  of  the  commit- 
tee of  date  October  3,  1911,  filed  their  dec- 
laration of  candidacy  for  membership  with 
the  Secretary  <^  Stete.  When  that  official 
was  called  upon  by  the  committee  to  rec- 
ognize and  enforce  the  resoluttoa  of  October 
31,  1911,  he  declined  to  do  so,  on  the  ground 
that  the  committee  had  no  Jurisdiction  to 
receive  declarations  of  candidates,  and  to 
recognize  candidates  as  nominated  or  elect- 
ed as  members  of  the  committee.  In  other 
words,  the  contention  df  the  Secretary  of 
State  was  that  all  candidates  for  member- 
ship were  bound  to  file  their  respective  dec- 
larations In  his  office,  and  that  he  waa  bound 
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to  print  on  tlie  ballots  for  the  primary  eleo 
tlon  tbe  names  of  all  tbe  candldatee  who  had 
80  filed  their  declaratlona.  Section  26  of 
Act  49  reads  as  follows : 

"The  state  central  committees  and  all  other 
•nbordinate  or  local  committees  ot  all  the 
political  parties  coming  within  the  provisions 
of  this  act,  as  now  CMistituted,  are  hereby 
recognized  ss  the  legal  committees  and  the 
governing  anthorlties  of  the  said  political  par- 
ties. That  the  members  thereof  shall  hold 
their  offices  as  members  of  said  committees  for 
the  term  for  which  they  have  been  already 
elected.  That  they  are  authorized  to  make 
any  rules  and  regulations  for  tbelr  govern- 
ment not  in  conflict  with  any  provisions  of 
this  act.  That  the  state  central  committees  of 
all  political  parties,  as  now  constituted,  shall 
direct  and  order  how  all  subordinate  or  local 
committees  shall  be  organized  or  constituted, 
fix  their  nomber,  regulate  their  term  of  office, 
in>OTided  same  shall  not  be  for  a  longer  term 
than  foor  years,  and  the  time  of  their  election, 
piorided,  however,  that  the  members  of  all 
oomoittees  shall  be  elected  in  a  direct  pri- 
mary. Ihat  the  state  central  committee  of  all 
I>olitical  iiartieB  In  this  state  shall  consist  of 
one  member  from  each  parish  end  one  member 
from  each  of  th«  wards  ot  the  pariah  ot  Or* 
leans,  and  three  members  at  laxge  from  each 
congressional  district  to  be  voted  for  within 
their  respective  congressional  districts,  and  shall 
be  voted  for  by  the  voters  of  the  party  at 
the  same  prima£y  election  held  to  nominate 
candidates  for  GoTemor  and  other  state  of- 
ficers who  are  to  be  voted  for  tliroaghoat  the 
entire  state." 

This  Is  the  only  section  of  the  primary 
law  that  mentions  or  refers  to  members  of 
political  committees,  and  it  provides  for  their 
election,  and  la  aUent  as  to  their  notrUnO' 
tion.  It  is  evident  that  a  statute,  which  re- 
quires members  of  political  committees  to 
be  elected,  by  the  voters  of  the  party,  by 
necessary  Implication  forbids  their  selection 
In  any  other  mode.  Hence  there  Is  no  dlf- 
flcnlty  in  reaching  the  conclusion  that  the  Re- 
publican state  committee  had  no  authority 
to  declare  that  the  unopposed  candidates 
were  elected  as  members.  Ooonsel  for  plain- 
tiff in  their  brief  say: 

"The  making  of  the  writ  peremptory  will 
mean  tliat  the  Secretary  of  State  must  receive, 
accept,  and  file  and  cany  out  the  resolution 
dedaiing  tbe  nominations  for  members  of  the 
state  central  c(»nDiittee  by  not  preparing  and 
distribatinc  any  ballots  for  a  Bepublican  pri- 
IIMIT7  on  January  24,  1912." 

In  other  words,  the  court  Is  requested  to 
hold  that  all  the  members  of  the  new  central 
committee  have  already  be^  elected.  The 
Secretary  of  State  proposes  to  print  on  the 
ballots  for  said  primary  election  the  names 
of  all  candidates  for  members  of  the  central 
committee  whose  declarations  have  been  filed 
in  bis  office.  It  tppean  that,  besides  the 
candidates  recognised  by  the  state  central 
committee,  68  other  persons  have  filed  with 
the  Secretary  of  State  their  respective  dec- 
larations of  candidacy  for  memberablp. 
These  68  puraons  are  not  i»rties  to  this  pro- 
oeedlns,  and  the  court  tb&KtotB  cannot  ad- 


judicate their  claims  to  be  placed  upon  the 
ballots  to  be  voted  In  the  next  Republican 
primary. 

We  are  th^fore  constrained  to  deny  the 
specific  relief  sotight  in  this  proceeding,  with* 
out  passing  upon  other  interesting  questions 
discussed  by  counsel. 

It  is  therefore  ordered  that  the  Judgment 
below  be  reversed,  and  it  is  now  ordered  that 
the  petition  for  a  mandamus  be  dismissed, 
with  costs  In  both  courts. 


(ISO  La.) 
No.  18,644. 

BAUOOM  T.  FIND  WOODS  LUMBOR  Oa 
et  aL 

(Supreme  Court  of  Louisiana.   Jan.  29,  1912.) 

(Byllabm  by  Bditoriai  Staf.) 

1.  Nbgliokncs  (I  83*)— Injueies  to  iNvrria 

— LlABZUTT  OF  OwNBB — DeFKCTIVB  ROAO. 

Defendant  sawmill  company  agreed  to  buy 
as  moch  of  plaintifTs  timber  as  he  delivered  to 
its  nUUpond,  the  timber  beiiv  on  one  side  of  a 
railroad  track  and  the  mill  on  the  other  side, 
so  that  platntifr  had  to  cross  the  track  in  de- 
livering it,  which  he  could  do  either  by  a  put>- 
lic  road  or  by  a  private  road  maintained  by  de- 
fendants, the  latter  being  the  nearer  way  to  the 
mlllpond,  and  In  a  better  condition,  aim  plaln- 
tifl  used  defendants'  road  for  11  days  with  Its 
knowledge  and  implied  consent,  and  in  cross- 
ing a  bndge  over  the  approach  to  the  railroad 
tracks  the  feet  of  one  of  his  mules  broke 
through,  and  the  mnle  fell  on  phiintiff.  Held^ 
that  defendant  was  liable  for  the  injuries  re- 
anlting  from  Its  negligent  maintenance  of  its 
road  and  bridge,  being  under  obligation  to 
plaintitt  and  others  of  the  public  using  it 
with  its  knowledge  to  see  that  it  was  in  a 
reasonably  safe  conditlim. 

[Ed.  Note.— For  other  esses,  see  NMUgenc^ 
Cent  Dig.  U  42-44;  DecTDlg.  i  82.*r^ 

2.  IUhaqbs  (I  130*>— Hxcxssivn  Damaoks— 
Pkrbonai.  Injubies. 

Plaintiff  was  injured  by  bis  mule  falling 
apon  him  and  severely  bruising  him  and 
fracturing  his  leg  close  to  the  ankle  joint.  He 
was  coooned  to  Lis  bed  for  six  weeks,  and  had 
to  use  crutches  for  four  or  five  months,  suffer- 
ing considerably,  but  tbe  onl;  permanent  In- 
jury  was  the  loss  of  half  the  mobility  in  the 
ankle  joint,  with  slight  hope  <d  Improvement. 
Held,  that  a  verdict  for  $3,000  was  excessive, 
and  will  be  reduced  to  $2,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
gnt^Dlg.  H  857-867.  870.  871;  Dea  Dig.! 

Ai:^>eal  from  Second  Judicial  District  Comt, 
Parish  of  Webster;  R.  C.  Drew,  Judge. 

Action  by  Oscar  F.  Bancnm  against  the 
Pine  Woods  Lumber  Company  and  another. 
Judgment  for  plaintiff,  and  dttfttidants  ap- 
peal.  Modified  and  affirmed. 

Henry  Moore,  H.  H.  White,  and  White, 
Thornton  ft  Holloman.  for  aK>eUants.  Stew- 
art &  Stewart,  for  appellee 

PBOTOSTY,  J.  The  defendant  company 
agreed  to  buy  as  much  of  plalntllTs  timber 
as  plaintiff  could  deliver  in  the  pond  of  Its 
sawmill.   The  timber  was  on  the  east  side 
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of  tbe  track  of  the  Louisiana  ft  Aricanaaa 
BaUway,  and  the  defendant's  sawmill  -was 
on  tbe  west  sld^  so  that  for  delivering  the 
timber  the  plaintiff  had  to  trarel  west  and 
across  the  railroad.  The  public  road  goes 
dne  west  until  It  realties  a  point  about  500 
feet  from  the  railroad,  and  then  tnms 
towards  the  rlg^t,  or  nwthwesterly,  and 
crosses  the  railroad  about  1,000  f6et  further 
north ;  and  then  resnmaB  Its  course  due  west 
Xt  the  point  where  It  tbns  turns  towards  the 
right,  or  northwesterly,  a  private  road  of  the 
defendant  company  for  the  use  of  Its  sawmill 
branches  off  towards  the  left  or  aonthwester- 
ly,  and  goes  direct  to  the  mlllpond.  Plaintiff 
could  have  crossed  t3ie  railroad  by  tither 
of  these  routes ;  for  on  tbe  other,  or  sawmill, 
^e  of  the  railroad,  paralleling  the  railroad 
at  a  distance  of  about  800  feet,  another  pri- 
vate road  of  the  <tefaidant  company's  for  the 
use  of  the  sawmill  leads  to  the  same  pond. 
PlalntUT  used  the  private  road  going  direct 
to  the  pond.  It  was  1,460  feet  shorta,  and 
In  better  condition.  He  bad  been  doing  so 
tor  11  day^  to  the  full  knowledge  and  with 
tbe  Implied  consult,  at  defendant  what  the 
accident  haiv)ened  out  ot  which  the  present 
snlt  has  grown.  ^Hie  railroad  trade  is  on  a 
raised  roadbed,  and  the  said  wagon  roads 
across  It  are  elevated  to  its  levd  1^  means 
of  inclined  bridges.  nabatUf  had  delivered 
a  load  of  logs,  and  was  returning  bune  with 
his  empty  four-mule  wagon,  astride  one  of 
the  bind  mules,  and  traveling  no  faster  than 
nsnal,  when  Uie  foot  of  the  mule  he  was  on 
broke  through  the  flow  of  one  of  the  bridges, 
and  the  mule  fell  on  htm,  and  both  be  and 
the  prostrate  mule  were  dragged  some  25 
feet  He  was  severely  bruised,  and  his  1^ 
was  fractured  close  to  tbe  ankle  Joint  He 
was  confined  to  bis  bed  for  six  weeks,  and 
had  to  use  cmtcbes  for  some  tour  or  five 
months;  and  naturally  suffered  a  great 
deal.  The  only  permanoit  injury,  however, 
consists  In  tbe  ankle  Joint  having  lost  about 
half  its  mobility,  with  little  chance  of  im- 
provement The  brl^  was  less  than  two 
years  old,  and  therefore  comiaratiTely  new. 
Tbe  reason  of  the  mule's  breaking  through 
was  that  the  material  of  tbe  floor  was  weak. 
It  consisted  of  discarded  odds  and  ends  of 
toiled  and  grooved  flooring  such  as  Is  used 
for  car  decking,  8  Inches  wide  by  l\i  Inches 
thick,  too  thin  for  bridge  timber,  and  more 
or  less  eap  and  worm-eaten  at  that  There 
was  absolutely  noUiing  to  reveal  to  plaintiff 
the  defective  cwdltlon  of  the  bridge,  or  to 
put  blm  on  notice. 

[1]  That  ttie  responsibility  rests  on  defend- 
ant la  plain.  Defendant  opened  this  road 
uud  constructed  this  bridge,  and  held  this 
route  out  for  use  by  those  having  business 
with  tbe  aaifnnlll,  and  knew  perfectly  well 
that  plaintiff  was  using  It  This  case  is  not 
distinguishable  from  Crlstadore  v.  Van 
Behren,  119  La.  1025,  41  South.  852,  17  Lu  S. 


A.  pf.  S.)  IIGI,  where  this  court  hdd,  quoting 
from  syllabus: 

**Tlie  owner  of  a  wharf  wbldi  has  o^pied 
while  being  put  to  tbe  use  for  which  it  was 
inteoded  is  responsible  In  damages  to  tbos«r 
who  were  legitimately  m  It  at  uie  time  and 

were  injured." 

In  Lawson  v.  Shreveport,  111  Ia,  73,  35 
South.  S90,  this  court  held  the  owner  of  a 
bridge  responsible  under  dr  cum  stances  very 
much  less  aggravated  tiian  those  of  the  pres- 
ent case  on  the  principle  that  Quoting  sylla- 
bus: 

"Where  one  knowingly  leaves  open  his  prop- 
erty under  circumstances  calculated  to  lead 
others  to  think  that  tbey  are  invited  to  use 
it,  he  impliedly  licenses  its  use  by  tbe  public, 
and  assumes  the  obligation  to  see  tbat  It  It 
kept  in  a  reasonably  safe  condition." 

[2]  Defendant  contends  that  plaintiff  should 
have  used  the  public  road  for  croeslng  tbe 
railroad,  and  In  using  this  private  road  was 
a  mere  licensee  to  whom  no  duty  to  hare  this 
bridge  in  safe  condition  was  doe;  and,  again, 
tliat  the  public  road  was  safe,  and  plaintiff 
has  but  himself  to  blame  for  having  chosen 
the  unsafe  way  when  there  was  a  safe  one. 
Defendant  furth^  nmteaids  that  tiie  defective 
condition  of  this  bridge  was  so  erldrat  that 
tbe  plaintiff  should  have  known  of  It  and 
that  it  was  so  htdd«i  that  tbe  defendant 
could  not  have  known  of  It  Tbe  case  ad- 
mits of  no  defense,  and  these  defenses,  we 
assume,  are  made  simply  perfunctorUy;  tbe 
real  defense  being  that  tbe  amount  of  ^,000 
allowed  by  the  Jury  is  excessive  with  whldi 
we  agree. 

Judgment  reduced  to  $2,000,  and  as  tbos 
reduced,  affirmed,  plaintiff  to  pay  the  easts 
of  appeaL 

(130  La.) 

No.  18,715. 

BECK  T.  PBOGRESSIVE  RBAI7FT  00., 
Umlted. 

(Supreme  Court  of  Loolriana.   Oct  ^  1911. 
On  Rehearing,  Feb.  12,  1912.) 

(ayUaJtut  by  th«  Comrt.) 

l  hobtoaobs  (i  81s*)— fosbcloeubb— s&u 
— Tbbiis. 

The  contract  right  of  a  mort^gee  to  canae 
the  mortgaged  premises  to  be  seised  and  sold, 
without  appraisement  to  the  highest  ladder  for 
cash,  does  not  warrant  an  order  of  foreclosart 
directing  the  sale  of  the  property  for  cash  paj- 
able  at  the  moment  of  adjuoicaaon. 

[Bd.  Note.— For  other  cases,  see  Mortgages. 
CenL  Dig.  {  1517;  Dec.  Dig.  |  616.*] 

2.  JanioiAL  Salxs  (|  16*)— Tebub  or  Sale— 
Statutobt  Provisions. 

Where  an  immovable  la  sold  at  pubUc  auc- 
tion for  cash,  the  purchaser  may  retain  the 
price  nntU  the  act  of  sale  Is  passed.   C  C 

2eia 

Note.— For  other  cases,  see  Jadleitl 
Cent  Dig.  H  S8,  89;  Dec.  Dig.  |  16.*1 


nsd. 

Sales, 
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3.  JuDictAz,  Saixs  (8  16*)  —  Tebms— Statu- 

TOBT  PbOTISIORS. 

Act  No.  316  of  1908  predicates  the  exist- 
ence of  a  jadnnent  or  order  directing  the  sale 
of  real  estate  in  the  parish  of  Orleans  for  cash 
aecordinc  to  law,  bat  on  its  face  has  no  appli- 
cation where  a  jndement  or  order  of  coart  di- 
rects that  the  whole  price  he  paid  in  cash  at 
the  moment  of  adjodicatfon. 

Note. — For  other  cases,  see  Judicial 
Cent.  Dig.  II 38,  39;  Dec.  Die  1 16.*] 

On  Rehearing. 

4.  Jtoiciai.  Saucs  (I  22*)— PsBrosHJ-acK— 

PATMBnT  OF  PbICE. 

Where  real  estate  is  adju^cated  for  cash 
at  a  judicial  aale,  the  parcbaser  cannot  retain 
the  price  nntU  the  act  of  aale  is  passed,  as  pro- 
vided In  case  of  a  Tolnntarr  aale  at  public  ane* 
tion,  tnit  most  comp^  with  his  bid  on  the  de- 
mand of  the  officer  making  the  Bale. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Gent  Dig.  |  47;  Dec.  Dig.  |  22.«] 

6.  Jttdicial  Sax^  (|  16*)— Tbbhb— Statu- 

TOBT  PbOVZSIORS. 

Act  No.  316  of  1906  has  no  application, 
where  the  eonrt  orders,  or  the  seising  creditor 
Instmcts,  the  sheriff  to  sell  for  cash  payable 
at  the  time  of  the  adjudication. 

(Ed.  Note.— For  other  cases,  see  Jod'icial 
Sales,  Cent  Dig.  H  88, 39;  Dee.  Dig.  1 16.*] 

Appesl  firom  CItU  District  Court  Pariah 
of  Orleans;  EL  K.  Skinner,  Judge. 

Action  1^  Tbeodoie  A.  Beck  a^init  the 
ProgreaslTe  Realty  Company,  Limited.  From 
a  Judgment  dtamlaslng  an  Injunction  suit  tij 
defendant  against  plaintiff  on  an  exertion 
of  no  canae  of  action,  defendant  appeals. 
Affirmed. 

Dlnkelsplel.  Hart  &  Darey,  Zengel,  Thomas 
ft  Sutton,  J.  R.  Loomls,  and  John  Watt, 
for  appellant  Legier  ft  Oleaaon,  for  ap- 
pellee. 

LAND,  J.  Plaintiff  sued  out  executory 
process  on  an  anthentlc  act  of  mortgage  In 
the  uBual  form  executed  by  the  d^endant 
to  secure  the  payment  of  Its  note  for  $2,000, 
with  interest,  attorney  fees,  and  costs. 

Defendant  oijolned  the  execution  of  the 
writ  on  the  grounds  that  the  property  could 
not  be  lawfully  sold  for  spot  cash  as  order- 
ed by  tbe  plaintiff,  that  the  title  of  the  de- 
fendant to  the  property  was  In  litigation, 
and  that  a  sale  for  spot  cash  would  deter 
bidders  and  cause  tbe  property  to  be  sacri- 
ficed, and  that  the  notice  of  the  demand  was 
111^1,  in  that  payment  demanded  at  the 
clerk's  office,  courthouse,  Jackson  Square,  a 
place  where  there  Is  no  clerk's  office. 

The  injunction  suit  was  dismissed  on  an 
exertion  of  no  cause  of  action ;  and  the  de- 
fendant bas  annealed. 

[1]  It  is  admitted  that  tbe  plaintiff  notified 
tbe  diwlff  to  scm  tbe  property  for  cash  on 
tbe  spot 

The  act  of  mortgage  stipulated  that  In 
tbe  event  the  mortgage  note  was  not  prompt- 
ly paid  at  maturity,  the  holder  thereof 
should  baTe  fbe  right  to  cause  tbe  property 


to  be  seized  and  sold  without  appraisement 
to  tbe  highest  bidder  for  cash.  Tbe  prayer 
of  tbe^Utlon  for  executory  process  was  for 
a  sale  at  public  auction  to  the  highest  bid- 
der payable  cash  at  the  momoit  of  adjudica- 
tion and  without  aiqpralaement  The  court 
ordered  that  executory  process  Issue  as 
prayed  for.  Tbe  writ  directed  the  sheriff  to 
seize  and  sell  for  cash  to  the  highest  bidder 
without  appralsranent 

The  act  of  mortgage  antborlzed  a  sale  for 
caab  without  the  benefit  of  appraisement 

[2]  Where  an  Immovable  la  sold  at  public 
auction  for  cash,  the  purchaser  may  retain 
the  price,  and  the  seller  the  possession  of 
the  thing  until  the  act  of  sale  be  passed.  C. 
C.  2610.  It  follows  that  the  order  directing 
a  sale  for  cash  payable  at  the  moment  of 
adjudication  was  clearly  illegal,  and  was 
not  warranted  by  the  stipnlatlon  In  the  act 
of  mortgage. 

[3]  The  act  of  mortgage  in  question  was 
executed  In  November,  1906.  In  1908  Act 
No.  316,  was  passed  In  reference  to  Judicial 
sales  of  real  estate  In  the  parish  of  Orleans. 
Section  1  reads  as  follows: 

"That  in  all  sales  of  real  property  by  sheriffs- 
Or  coDstablee  where  the  terms  of  sale  are  not 
fixed  in  the  jadgment  or  order  of  saJe,  or  writ^ 
it  shall  be  competent  for  the  party  provoking 
the  sale  or  controlling  the  writ  to  instruct  the 
sheriff  or  constable  before  the  advertlBement  as 
to  what  jMrtiou  of  the  purchase  price  shall 
be  iMiid  at  the  moment  of  the  adjudication,  or 
in  default  of  such  instructions  the  sheriff  or 
constable  may  fix  the  amount,  which  ahall  not 
in  any  case  he  leas  than  10  per  cent,  and  this 
shall  be  stated  In  the  advertisement.** 

[B]  This  statute,  even  if  it  bas  a  retroactive 
effect  does  not  authorise  any  court  to  order 
Immovables  sold  for  cash  payable  at  the  mo- 
ment of  adjudication,  or  any  plaintiff  in  exe- 
cution to  so  instruct  the  officer  directed  to 
make  the  sale.  The  statute  predicates  tbe 
existence  of  a  judgment  or  order  directing  a 
sale  for  cash  according  to  law,  and  author- 
izes the  party  controlling  the  writ  or  In  his 
default  the  officer  holding  the  writ  to  fix 
tbe  portion  of  the  price  to  be  paid  at  the 
mom^t  of  adjudication.  This  statute  prac- 
tically forbids  a  sale  for  cash  payable  at  tbe 
moment  of  adjudication,  unless  so  ordered 
by  tbe  court  In  the  case  at  bar  tbe  court 
so  ordered,  and  tberafore  tbe  statute  bas  no 
sE^llcation.  The  only  question  before  us  is 
as  to  the  l^^Uty  of  tbe  order  tar  ffitecntory 
process. 

As  tbe  case  is  not  at  Issue  on  tbe  merltSr 
we  are  compelled  to  remand  It  for  further 
proceedings. 

It  Is  tberefwe  ordered  that  the  Jndgmatt 
below  be  reversed,  and  it  Is  now  ordcured 
that  the  ^ccepttons  filed  by  dtf  endant  In  In- 
junction be  overruled,  and  Oiat  the  cause  be 
ronanded  for  further  proceedings  according 
to  law;  said  def^dant  to  pay  all  costs  up  to 
dat& 
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On  Rebearlnc. 

On  the  oilglnal  bearing,  no  aathorlttes 
were  cited  by  comuel  for  appellee  ta  sup- 
port of  tbe  validity  of  tbe  order  of  sale  for 
caab  at  tbe  momoit  of  adjodlcatlon,  and  the 
court  aaramed  that  tbe  qneaUon  wai  res 
nova. 

[4]  On  the  rehearing  cases  bare  been  dted 
which  show  that  our  predecessors  have  beld 
that  article  2610  of  the  GlvU  Oode  did  not 
govern  In  cases  of  Judicial  sales.  Bat  none 
of  th^  cases  go  to  tbe  extmt  of  holding  that 
the  purchaser  most  pay  cash  at  the  moment 
of  adjudication.  In  Lafon  t.  Smith,  3  La. 
476,  the  court  held  that  there  Is  no  law  that 
authorized  the  sheriff  to  wait  three  days 
for  the  bidder  to  find  security,  and  that  "the 
sheriff  was  not  authorized  to  postpone  tbe 
sale  over  the  day  it  was  announced  to  be 
sold." 

In  Stoute  T.  Voorbles,  4  La.  392.  the  prop- 
erty  was  adjudicated  to  defendant  In  execu- 
tion, who  failed  to  comply  with  his  bid,  and 
tbe  sheriff  thereupon,  after  the  hours  of  sale, 
reoffered  tbe  property,  which  was  adjudi- 
cated to  a  tblrd  person.  Article  680  of  tbe 
Code  of  Practice  reads  as  follows: 

"If  the  party  to  whom  the  property  has  been 
adjudged  shall  refuse  to  pay  to  the'  sheriff  the 
price  of  the  adjudication  or  to  offer  the  proper 
sureties  when  the  sale  has  been  made  on  a 
credit,  the  sheriff  shall  expose  to  sale  anew 
the  thing  seteed,  and  adjiidge  It  t»  another 
person.** 

Hence  tbe  pnrcbaser  must  pay  cm  tbe  de- 
mand of  tbe  sberlff.  and  not  at  tbe  moment 
of  adjudlcatiimu  Tbe  writ  in  this  case  com- 
manded tbe  sheriff  to  sell  according  to  law, 
and  tbe  sdiliig  creditor  notified  tbe  aberiff 
to  BoU  tbe  property  for  cash  on  the  spot,  as 
be  had  a  right  to  do  nndw  Act  No.  816  of 
1008. 

It  la  tberefbre  ordered  that  our  former  de> 
cree  herein  be  vacated,  and  It  Is  now  order- 
ed that  tbe  Judgment  below  be  affirmed,  ap- 
pellant to  pay  coats  of  anwaL 


aSO  La.) 
No.  18,566. 
TOLBGRT  T.  FBEEUAN,  Sheriff,  et  aL 
(Supreme  Court  of  Lonlriana.  Jan.  29, 1012.) 

(SvOa^  (y  tk0  OomtJ 

1.  Bxncpnoiv  (S  4S*)— Pbofebtt  Bzmcrr— 

COSn  FOB  CtrBBEUT  -Yeab. 

Under  article  244  of  the  GonBtitutlon,  "tbe 
necessary  qnantity  of  com  for  the  current 
year"  was  asempt  from  selsore.  and  In  this 
case  800  barrels  of  com  was  sufficient 

[Bd.  Note.— For  other  cases,  see  Exemptions, 
Gent  Dig.  i|  42,  48;  Dec.  Dig.  1 43.*] 

2.  EXEKPTXORB  <|  43*)— PBOPSaTT  EXUCFT— 

Under  the  onoted  article  of  the  Constltn- 
tion,  two  work  horses  were  exempt  from  sei* 
cure,  and  therefore  the  seiclDg  creditor  was 
not  entitled  to  seize  the  males  which  tbe  sher- 


iff took;  Dor  could  the  plaintiff  be  charged,  as 
part  of  bis  homestead,  with  the  price  of  a 
mule  which  be  sold  without  the  least  objection. 

[Ed.  Note.~For  other  cases,  see  Exemptions, 
Dec  Dig.  I  4S.*] 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  Natdiltocbes;  Samoel  J. 
Henry,  Judge. 

Action  by  Jeff  D.  Tolbert  against  J.  W. 
Freeman,  Sberlff,  and  otben.  From  a  jndg- 
m&it  for  plaintiff,  deCmdanta  i^peaL  Modi- 
fled  and  affirmed. 

Ja^  &  Fleming  and  Williams,  Weaver  & 
0*Qnlnn  Co.,  for  appellants.  Smith  ft  Dts- 
mukes,  for  appellee. 

BBBAUX,  a  J.  Plaintiff  brought  this 
suit  for  a  judgment  recognizing  blm  as  tbe 
owner  of  proper^  exunpt  undw  the  boxns- 

stead  law. 

Toibert,  tbe  plaintiff,  depends  on  farming 
to  support  himself  and  bis  wife  and  chil- 
dren, who  reside  with  him  and  depmd  upon 
blot  His  wife  has  no  property,  neither  have 
bis  children,  and  Tolbert  has  only  tbe  prop- 
erty protected  by  the  beneficent  homestead 
statute. 

Williams,  Weaver  A  O'Qnlnn  Co.,  Limited, 
obtained,  several  years  ago,  a  Judgment 
against  Tolbert,  tbe  plaintiff,  for  $200.  A 
writ  of  fL  fa.  was  issued  under  the  Judg- 
mmt,  and  cotton  and  seed  and  about  500  bar- 
rels of  com  and  2  mules  wwe  seized.  Tol- 
bert enjoined  tbe  sale  of  tbe  2  mules  and 
the  com,  and  dalmed  Quit  they  were  ex- 
empt from  seizure  under  artlide  244  of  the 
Constitution.  The  seizing  creditor  enjoined, 
and  contests  on  the  ground  that  BOO  barrels 
of  com  is  an  excessive  quantity  for  exemjK 
tion,  and  also  opposes  tbe  seizure  because 
tbe  debtor,  Tolbert,  bad  8  mnles  at  tbe  data 
of  the  seizure. 

E2]  The  pair  of  mules  claimed  under  the 
homestead  law  were  well  matched  and  gen- 
erally worlced  together ;  the  other  mule  vraa 
small  and  of  little  value,  as  the  defendanfa 
attorney  asserted. 

They  were  in  a  lot  together  when  tbe  two 
were  seized,  and  defendant's  counsel  pointed 
out  the  property  to  be  seized.   This  ia  of 
no  Importance  in  deciding  the  issues,  ex- 
cept that  it  shows  that  the  seizing  creditor  I 
might  have  avoided  the  annoyance  of  a  law- 
suit about  a  mule  by  seizing  It ;  and,  again,  . 
it  goes  to  sustain  the  position  that  tbe  cred-  | 
Itor  cannot  very  well  avoid  seizing  prop- 
erty and  afterward  be  beard  to  plead  that 
the  proper^  which  might  easily  have  beoa 
seized  must  be  charged  up  against  the  <me  I 
who  has  the  benefit  of  semption. 

This  property  was  left  to  the  debtor,  and 
he  availed  himself  of  the  right  of  the  own- 
er and  sold  It  for  a  small  amount.  We  do 
not  understand  that  there  was  any  fraud 
practiced.  The  little  animal  of  small  valoe 
was  left,  and  tbe  debtor  testified,  that  some 
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time  after  the  seizure,  being  In  need  of  mon- 
ey, be  Bold  the  mule  for  $87.50;  that  he 
tbonght  It  was  his  right  to  sell  it  The  mule 
was  l^t  with  him  about  the  time  that  it 
must  have  been  evident  that  he  would  avail 
himself  of  the  homestead  law,  in  otHet  to 
enable  blm  tQ  >qpport  tlie  ftmlly  depwdent 
upon  him. 

Even  in  case  the  debtor  has  fraudulent- 
ly disposed  of  property,  it  will  not  affect 
the  exonption  of  the  homestead  if  his  con- 
dition is  within  the  opoatlon  of  the  exemp- 
tion law.  White  v.  Givens,  2D  La.  Ann. 
571.  The  Juat  dted  case  is  directly  perti- 
nent. Again,  in  St  Mary  Bank  it  Trust  Go. 
V.  Dalgle,  128  La.  708,  SS  South.  845.  it  was 
held  the  debtor  can,  after  seizure,  s^ect  the 
property  which  he  claims  under  the  home- 
stead law. 

[1]  As  to  the  500  barrels  of  com,  according 
to  3fr.  F.  L.  Prudhomme,  a  plants,  the  num- 
ba  of  barrels  was  larger  than  needed.  In 
fact  all  the  witnesses  (except  plaintiff,  as  a 
witness  on  his  own  behalf)  testified  that  the 
nnmbo:  was  too  large,  basing  their  estimates 
upon  the  intended  use  of  this  com.  It  fol* 
lovra  t&Bit  the  necessary  quantity  of  com 
should  be  allowed,  and  that  was  allowed  by 
the  district  court 

The  Judgment  Is  amoided  by  reducing  the 
niuuber  of  barrels  of  com  from  GOO  to  300. 
and.  aa  amended,  the  judgmoit  la  aiBrmed. 
Appellee  to  pay  the  costs  of  appeaL 


(ISO  La.) 
No.  16,264. 
BABCOOK  T.  BALL)  Registrar. 
(Supreme  Oonrt  of  Louisiana.  Jan.  20, 1012.) 

(ByUahut  ly  Editorial  8ta0.) 

JtLKcmoTiB  (8  83*)— Bight  or  Sunucn  — 
COHSnruTIONAL  Pbotisions. 

Under  Const  art  107,  |  4,  providinK  that 
a  person  shall  be  entitled  to  rerister  and  vote 
If  he  be  the  bona  fide  owner  of  property  as- 
sessed to  him  in  this  state  at  a  valaatioo  of 
not  leas  than  |300  on  the  assessment  roll  of 
the  cnrreat  year,  or  of  the  preceding  year,  if 
the  roll  for  the  current  year  shall  not  lutv* 
been  completed,  a  person  is  not  entitled  to 
register  and  vote  who  owns  and  pays  taxes  on 
property  of  the  value  of  more  than  $8()0  which 
Aas  not  been  assesaed  to  bfan  on  the  assess- 
ment roll;  and  hence,  an  injuncdon  to  restrahi 
the  registrar  of  voters  from  canceling  his  reg- 
istration is  properly  denied. 

_  (Ed.  Note.— For  other  eases,  see  Bieetio&s, 
Cent.  Dig.  il  77-^;  Dec.  Dig.  {  88.*] 

Ai>peal  ftom  (StU  District  Court,  Parish 
of  Orleans;  Oeo^  B.  Thterd.  Judge. 

Actton  tqr  Charles  B.  Baboock  aga^ut  Wil- 
liam P.  BiOl,  Begistrar  of  Voters  for  Parish 
of  OrleansL  From  a  Judgment  diamlaslng 
plainttlTfl  salt,  be  appeals.  Affirmed. 

George  W.  Flynn,  for  appellant  Waltsr 
Ouion,  Atty.  Oen.,  for  appellee. 


PROVOSTT,  J.  After  the  plaintiff  had 
been  registered  as  a  voter  for  some  years, 
and  had  voted  at  several  elections,  the  regis- 
trar of  voters,  discovering  that  he  had  been 
so  registered  on  the  basis  of  the  property 
qualification,  although  he  had  not  then  and 
never  had  any  property  assessed  to  him  for 
taxation,  proceeded  In  the  manner  prescribed 
by  section  0  of  Act  ^  of  1908  for  canceling 
the  name  of  plaintiff  from  the  books  of  regis- 
tration, and  plaintiff,  after  vainly  attempting 
to  Justify  his  said  r^lstration  by  showing 
that  he  was  the  bona  fide  owner  of  property 
of  more  than  $300  In  value,  although  none 
was  ever  assessed  to  his  name,  had  recourse 
to  the  present  suit  to  enjoin  the  registrar 
from  canceling  bis  said  registration.  The 
sole  question  jrresented  la  whether  the  mere 
owning  of  property  of  over  $300  in  value,  ir- 
respective of  whether  assessed  or  not  for  tax- 
ation, is  a  sufficient  qualification  for  registra- 
tion. The  answer  to  that  question  is  found 
in  the  text  of  the  Constitution.  Article  107, 
S  4,  prescribing  the  qualification  of  voters: 

"He  shall  be  entitled  to  register  and  vote  if 
he  shall,  at  the  time  he  offers  to  register,  be 
the  bona  fide  owner  of  properly  assesaed  to 
htm  in  this  state  at  a  nlnation  of  not  less  than 
$300  on  the  assessment  roll  of  the  enrrent 
year  In  wliich  he  offers  to  register,  or  on  the 
roll  of  the  preceding  year,  if  tlie  roll  of  the 
corrent  year  shall  not  then  hare  been  ooniplat- 
ed  and  fHed." 

Thus  It  Is  seen  that  the  property  must  not 
only  be  owned  by  the  voter,  but  must  also  be 
asseeaed  to  blm.  Plaintiff  contends  that  the 
property  need  not  be  assessed  to  him;  that 
it  suffices  U  he  owns  it  and  has  paid  tdxee 
on  It  The  requirement  of  assessment  being 
as  clear  and  positive  as  that  of  ownership, 
there  is  no  better  ground  for  contending  that 
the  proper^  need  not  be  assessed  to  plaintiff  ■ 
than  there  would  be  for  contending  that  it 
need  not  be  owned  by  him. 

The  teamed  trial  Judge  held  that  the  aa> 
sessment  of  the  property  was  sacramental* 
and  dismissed  plalntitTs  salt 

Judgment  affirmed. 


(180  La.) 
No  18,680. 

OTJLF  BBFININO  CO.  OF  LOUISIANA  T. 

HART  et  al. 
(Supreme  Court  of  Lonisiana.   Jan.  16,  1012. 
Behearing  Denied  Feb.  12,  3^12.) 

(ByUttliu  by  Oe  Oonrt.; 

1.  BVIDBNOE  (S  208*)— JUDIOIAL  ADlOSSIOIfS 

— PXXA.OIKO  Dismissed. 

One  who  brings  suit,  praying  to  be  recog- 
nized as  heir  at  law  of  anouer,  and  In  tiiat 
capadtv  alone*  put  in  possession  of  the  estate 
of  BQcn  other  person,  making  the  Inventory 
thereof  part  of  oia  petition,  aa  designating  or 
describing  the  property  of  which  the  estate  con- 
sists, and  whose  suit  is  dismissed,  whether  as 
in  case  of  nonsuit  or  otherwise,  is  bound  by 
his  Judicial  admissions  as  to  the  title  of  the 
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property  so  claimed;  and  neither  he  nor  a 
person  claiminc  onder  him  can  be  heard,  years 
aftenrarda,  to  allege  that  be  owned  such  prop- 
erty, at  the  time  the  aoit  was  brought,  by  a 
title  other  than  that  let  up. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  718-725:  Dec.  Dig.  {  208.*] 

2.  Teranct  in  Couuon  ({  20*)— Mutual 

RlQHTS  or  COTBHAinB— A0<tUI8ITI0N  Or  AD- 
TEB8S  TlTUt. 

One  who  invokes  tiie  role  tliat  a  co-owner, 
who  acquires  common  proi>erty  sold  for  taxes, 
does  so  for  the  benefit  of  his  co-owners,  as'  well 
as  himself,  mnst  come  with  clean  bands  and 
present  a  case  calliag  for  the  interposition  d 
a  court  of  equi^,  since  the  rule  so  invoked 
finds  its  sapport  in  equity  alone. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  M  60,  61;  Dec.  Dig.  |  20.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  Thomas  F.  Bell,  Judge. 

Action  by  the  Gulf  Refining  Company  of 
Louisiana  against  Tycna  Hart,  Jr..  and  otfa- 
W8.  From  a  Judgment  for  plalntlfT,  defend- 
ants appeaL  Judgment  amended  so  as  to 
reject  demands  of  plaintiff  In  toto. 

John  B.  Files,  for  appdlant  Trcns  Hart, 
Jr.  Wlae,  Randolph  &  Rendall,  tor  ap- 
pellant J.  G.  Trees  OU  Ca  Blanchard  & 
Barret  &  Smith  and  D.  Edward  Greer,  for 
appellee. 

Statement  of  the  Caae. 

MONROE,  J.  This  Is  a  petitory  mctkm  for 
the  recovery  of  an  unAvided  nlneteen-twen- 
tieths  Interest  In  a  tract  of  land  described  as 
W.  %  of  W.  %  of  south  21,  township  21. 
range  16  W.,  parish  of  Caddo,  and  In  which 
plaintlfl  prays  tittat  Tycns  Hart,  Jr.,  and  the 
"J.  O.  Trees  Oil  Company"  be  dted,  and  that 
it  have  ju^Upnent  decreebig  It  to  be  the  own- 
er of  said  tract  and  put  In  possession  there- 
of, and  tbat  certain  oil  and  mineral  leases 
from  Hart  to  bis  codefendant  be  annnlled. 
In  so  Ht  8S  they  may  affect  Its  Interest.  De- 
fendant Hart  sets  np  title  to  and  possession 
of  the  whole  tract,  and  pleads  estoppel,  res 
Judicata,  and  the  prescription  of  ttire^  five, 
and  tax  years.  The  oil  rompany  alleges  that 
it  has  rights  under  a  recorded  leas^  and 
further  defends  on  the  grounds  set  up  by  Its 
lessor.  The  main  facts  of  the  case,  as  dis- 
closed by  the  evidence,  are  as  follows: 

The  land  in  dispute  was  entered  In  1872 
aa  a  homestead  by  Mrs.  Letltla  Nunn,  a 
widow,  and  at  her  death  In  1877  devolved 
upon  her  Ave  children,  to  wit  Samuel,  Thom- 
as, John,  Richard,  and  Cynthia  (Mrs.  Butter- 
field).  Thomas  had  remained  on  the  place 
with  hla  mother ;  but  the  others  had  moved 
a  few  miles  away,  acroaa  Uie  state  line,  into 
Texas,  or  did  80  aftcor  their  mother's  death. 
In  December,  1885,  Samuel  sold  his  Interest 
In  the  land  to  Richard,  and  oa  May  4.  1886, 
Stlchard  stfid  his  Interest,  as  also  the  Interest 
which  be  had  thus  acquired  from  Samuel,  to 
rrhomaa.  And  by  the  same  act  Mrs.  Butter^ 
field  appears  to  have  sold  her  interest  to 
Thomas;  but  she  denies  that  she  signed  the 


act,  and  we  shall  consider  the  facts  hi  that 
coDuectlou.as,  also,  those  connected  with  the 
disposition  of  John's  Interest,  a  little  later. 
On  May  7, 1886,  the  property  was  sold  for  tm- 
pald  taxes,  assessed  In  the  name  of  Letltls 
Nunn,  to  Leon  M.  Carter,  who,  on  April  12, 
1889,  sold  it  to  A.  H.  Leonard,  who,  on  May 
24,  1890,  sold  it  to  Thomas  Nunn.  On  Mar 
11, 1900,  Thomas  Nunn  died,  leaving  no  toic- 
ed  heirs,  and  leaving  a  will,  whereby  he  be- 
queathed his  entire  estate  to  Tycus  Hart, 
Jr.,  and  Elizabeth  Wntsou,  In  the  proportions 
of  four-fifths  to  Hart  and  one-fifth  to  Wat- 
son, and  the  will  was  shortly  afterwards 
presented  to  the  district  court  for  probate 
and  ordered  to  be  executed,  and  other  st^ 
prdlmlnary  to  putting  the  universal  legatees 
In  possession,  were  -taken,  as  will  appear. 
On  September  17tb  following,  Samuel  and 
:  John  Nunn  and  Mrs.  Butterfleld  brought 
suit,  ailing  that  the  testator  had  left  "but 
a  small  estate,  consisting  of  real  estate  and 
personal  property";  that  the  will  had,  ex 
parte,  been  ordered  executed;  that  Hart  had 
been  confirmed  and  had  "qualified  as  ex- 
ecutor of  said  estate,  and  that  an  hv^entoty 
had  been  made  according  to  law ;"  that,  for 
reasons  which  are  set  forth,  the  will  was 
null,  and  praying  that  it  be  so  decreed;  and 
tbat  they  be  recognised  as  the  heirs  at  law 
and  "put  In  possession  of  the  estate  of  the 
said  Thomas  7?nnn  according  to  law.*"  Tbe 
case  was  put  at  Issue  by  the  answer  of  Hart 
and  Watson,  and  was  fixed  on  October  31. 
1900,  upon  and  after  which  date. the  follow- 
ing entries  appear  opon  the  derk'a  dodcet. 
to  wit: 

"Oct  31,  1900.   Dls.  at  pIff.'B  cost 

"Nov,  3.  1900.  Motion  to  tax  costs  filed  and 

fixed  for  Monday." 

On  the  same  day  (October  31,  1900),  there 
was  Judgment  recognizing  Hart  and  Watson 
as  the  universal  legatees  of  the  decedmt, 
and  ordering  that  they  "be  placed  in  posses- 
sion of  all  the  property,  real  and  p^vonal. 
belonging  to  the  succession,  *  *  *  as 
shown  by  inventory  on  file,"  and  that  Hart 
be  discharged  aa  executor.  The  only  real 
property  appearing  on  the  inventory  thus 
referred  to  is  that  shown  as  fbllows,  to  wit: 

160  acres  of  land  ®  $11.C0  $240  00 

•  •«*«•• 

Recapitulation. 

Real  estate   240  00 

Personal  property   327  78 

Total   1667  78 

On  December  28,  1900,  by  notarial  act 
recorded  January  10,  1901,  Hart  acquired, 
by  purchase  the  one-fifth  Interest  la  said 
real  estate  of  his  colegatee,  Elizabeth  Wat- 
son. On  December  8|  1907,  he  made  an  oU 
and  mineral  lease  of  the  wh(de  of  said  inrop- 
OTty,  for  a  term  of  10  years,  to  Baiedum, 
Glenn  &  Thomas,  who,  on  January  15,  1908, 
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assigned  ttaelr  interest  in  the  lease  to  "J.  O. 
Trees  Oil  Company,"  defendant  heretQ.  by  an 
Instrument  which  was  placed  of  record  Jann- 
ary  20.  1908 ;  and  in  September,  1010,  Hart 
Altered  Into  a  contract  with  said  company, 
amendatory  of  said  lease,  which  contract 
was  recorded  September  28,  19ia 

In  the  meanwhile  Samnd  Nunn  having 
died  in  1905,  leaving,  as  his  heirs,  hta  four 
children,  Oscar,  Jackstm,  Fred,  and  Gassle, 
and  Rk^id  having  died  in  (or  about)  1887, 
□Dmarrled  and  Intestate,  a  Mr.  HatUiewa, 
acting  in  behalf  of  William  Hamilton,  call- 
ed on  the  ^BnrTITing  monbers  of  the  family 
— that  Is  to  say,  Mrs.  Bntterfield,  John,  and 
cbe  heirs  of  Samuel — and  obtained  from  them, 
at  difrer«t  dates  In  Fdnnary,  1910^  deeds 
>nrporting  to  codt^  th^  Interests  in  the 
und  in  dispute  as  iuhOTlted  from  Letltla, 
Samuel,  Thomas,  and  Richard  Nunn,  and 
<liereafter,  on  Mardi  26,  1910,  Hamilton  in- 
stituted  salt  against  Hart,  allying  that  he 
tiad,  Ib  tte  manner  stated,  acquired  a  three- 
fourttu  interest  in  said  land,  and  praying 
that  his  title  be  recognized,  to  which  suit 
Hart  answered;  whereupon  testimony  was 
taken,  and  the  case  was  fixed  for  trlaL  Up- 
40  the  day  upon  which  it  was  fixed,  however. 
It  was  dlsoontlnaed,  on  plainUirs  motion,  as 
in  case  of  nonsuit  Hart  then  brought  suit 
against  Hamilton  for  slander  of  tltie,  and, 
Hamilton  baring  conveyed  hia  Interest  in  the 
land  to  plaintifl,  the  latter  at  once  instituted 
this  petitory  action. 

By  an  act  apparently  acknowledged  before 
Si.  J.  Wblt^  -a  notary  public  of  Marion  coun- 
ty, Tex.  (whldi  adj(dn8  Caddo  parish,  La., 
and  has  been  the  home  of  plaintlfTs  autliors 
for  many  years),  Richard  Munn  and  Mrs. 
Untterfield  appear  to  have  sold  their  interest 
In  the  land  in  dispute,  Indndlng  the  interest 
of  Samuel,  whidi  had  been  acquired  by- Rich- 
ard, to  their  brother  Thomas.  The  deed  is 
dated  May  4,  1886,  and  is  supplemented  by 
what  purports  to  be  a  receipt,  signed  by  Mrs. 
Ifntterfleld,  reading  aa  follows: 

"10.00.  June  1,  1886. 

"Reoeived  of  Thomai  Nunn  ten  dollars  part 
#ay  on  land  sold  to  Thomas  Munn  by  me. 

"C.  A.  Butterfield." 

This  is  further  supplemented  by  the  tes- 
timony of  J.  J.  Gray,  a  witness  called  by 
defmdants,  who  says  that  he  has  been  a 
neighbor  of  the  Nunns,  and  has  known  them 
nearly  all  his  life;  that  shortly  after  the 
4leath  of  Thomas  Nunn,  Samuel  and  Mrs. 
itQtt^eld  came  to  bis  house  separately, 
vnd,  complaining  that  thdr  brother  Thomas 
bad  left  his  property  to  strangers,  said  that 
the  will  ought  to  be  broken,  and  asked 
whether  he  wotdd  be  wUllng  to  testify  that 
Thomas  was  crasy. 

*Uts.  Butterfield  tsays  the  witness]  came 
there  and  says:  'You  know  brother  Tom  was 
-Taiy.  Do  yoa  know  whether  he  was  crazy  or 
/^t?'  and  I  saya:  'What!  I  did  not  know  it' 
And  ahe  aatd :  *It  looks  like  It  was  bard  that 
ke  would  will  his  stuff  off  to  an  individaal,  to 


disinterested  party.'  The  sum  and  substance 
of  what  she  said  was,  a  stranger.  Q.  But 
what  did  ahe  say  about  eelllne  ber  Interest? 
A.  I  says:  'Didn't  yon  all  aeQ  yonr  interest 
to  Tomr.and  ahe  says:  'Yes;  we  sold  to  Tom, 
bat  we  ought  to  get  it  at  bis  death.  He  had 
no  issae;  but  be  ought  not  to  give  the  stuff 
to  a  stranger.*  That  ia  what  she  told  me." 

The  witness  also  testified  that  Samuel  and 
John  Nnnn  had  likewise  told  him  that  th^ 
had  "all"  sold  their  Interests  to  Tom. 

Mrs.  Butterfield  denies  that  she  signed 
either  the  deed  or  the  receipt,  or  that  she 
told  Gray  that  she  had  sold  her  interest  to 
Tom.  Her  testimony  concerning  the  two 
doctunents,  as  exhibited  to  her,  and  con- 
cwnlng  other  matters  of  interest,  reads,  in 
part,  as  follows: 

"Q.  Mrs.  Bntterfield,  is  that  yonr  denature 
to  that  deed?  A.  No,  sir;  it  is  not.  Q.  Do 
you  know  the  writing  of  your  brother,  R.  A. 
NcAin?  A.  I  think  I  would  mighty  near  know 
it,  anyhow.  Q.  Did  you  often  see  him  write 
his  name?  A.  Yes;  often.  He  lived  with  me 
for  years.  Q.  How  many  years  did  he  live 
with  yon?  A.  Well,  he  lived  with  me  several 
times,  four  or  five  months  at  a  time,  for  five  or 
six  years.  Q.  He  lived  at  your  home?  A. 
Yes,  air.  Q.  He  was  your  younger  brother? 
A.  Yea,  air.  Q.  Youngest  In  the  family?  A. 
Yea,  air;  and  I  nearly  raised  him.  Q.  How 
old  was  he  when  he  died?  A.  I  do  not  know 
whether  I  know  exactly,  but  he  was  about  23 
or  24  years  old,  I  reckon.  I  cannot  say  ex- 
actly. Q.  Mrs.  Butterfield,  in  the  deed  which 
I  have  heretofore  exhibited  to  you  appears  the 
signature  of  B.  A.  Nunn.  I  will  ask  you  if 
you  recognize  that  to  be  his  signature  to  it? 
[Showing  witneaa  document  referred  to.]  A. 
It  looks  mighty  familiar  like,  just  like  it;  and 
I  feel  certain  that  is  hla  signature.  That  is 
all  I  can  say.  I  didn't  see  him  write  it.  I 
feel  sure  that  ia  hia  writing.  Q.  Who  signed 
your  name  to  that  deed?  A.  Well,  I  found 
out  afterwards—  (Objected  to  as  hearsay:  ob- 
jection sustained  by  the  court;  exception.)  Q. 
In  whose  handwriting.  If  yon  knoi^  state  is  *G. 
A.  Bntterfield'  signed  to  this  deed?  Ton  have 
testified  that  'C.  A.  Butterfield*  was  not  sign- 
ed by  you;  in  whose  handwriting  is  that  *C. 
A.  Butterfield*  signed  to  that  deed?  A  The 
same  one  wrote  both.  *  *  *  Q.  BCrs.  Bnt- 
terfield, did  yon  afterwards  learn  Uiat  B,  A. 
Nunn  had  signed  your  name  to  that  deed? 
(Objection;  ruling  and  exception.)  •  •  * 
Q.  I  will  ask  you  if  you  can  state  in  whose 
handwriting  that  signature  is?  [Exhlblthig 
the  receipt  to  the  witness.]  A.  No;  I  do  not 
recognise  this  one;  this  Is  not  like  that  on  the 
other  one— on  the  deed.** 

On  cross-examination,  she  said: 

'*He  [her  brother,  R  A.  Nunn]  lived  in  the 
house  with  me;  my  house  was  conaidered  his 
home.  He  did  not  stay  there  all  the  time.  Q. 
Alade  that  houae  hia  home  as  much  as  any 
place?   A.  Yes,  sir.   Q.  You  were  all  dose  to- 

fiether?  A.  Yes,  air;  I  reckon  we  were  when 
iving  in  the  same  house.  Q.  Yon  had  an  affec- 
tion for  him?  A.  Yea,  sir;  I  have  yet.  Q. 
You  bad  confidence  in  him?  A.  Tes,  sir, 
•  •  •  Q.  Did  you  know  Mr.  White,  the  jus- 
tice of  the  peace  that  used  to  be  there?  [Re- 
ferring to  toe  notary  before  whom  the  act  of 
sale  in  question  appears  to  have  been  acknowl- 
edged.] A.  Yes,  air.  Q.  Where  is  he?  A. 
Dead.  *  *  *  Q.  Yon  knew  him  weU?  A. 
Yes,  air.  Q.  He  was  considered  a  good  man? 
A.  Yes,  sir.  •  •  *  No;  I  do  not  snow  any- 
thing about  the  land  that  Letitia  Nunn  own- 
ed being  sold  for  taxes;  bat  it  was  the  na- 
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dewtaoding  that  Thomaa  Untax  wbm  to  keep  up 
the  taxes  for  the  use  of  the  place.  Thomas 
Nnmi  waa  Mtini;  for  all  the  helra,  (Admitted 
subject  to  objection.)" 

T^e  witness  further  teetiflea  that  she  sold 
her  interest  In  the  land  to  Hamilton  for  $80, 
because  she  was  needy,  and  was  not  ahltt  to 
prosecute  a  lawsuit. 

There  were  called  to  the  stand  two  wit- 
nesses who  t^tifled  as  experts  in  handwrit- 
ing. One  of  them  was  of  opinion  that  the 
signatures  to  the  receipt  and  deed  and  the 
admitted  signature  of  Mrs.  Butterfleld  (af- 
fixed to  her  depositions  in  the  case  of  Ham- 
ilton r.  Hart)  were  written  by  the  same 
hand.  The  other  witness  had  had  submitted 
to  him,  out  of  court,  the  signature  to  the 
deed  (executed  In  1^36)  and  the  signature 
to  the  depositions  (executed  some  24  years 
later),  and  had  expressed  the  opinion  tliat 
they  were  not  written  by  the  same  hand. 
When,  upon  the  trial,  he  was  shown  the  sig- 
nature to  the  receipt,  and  compared  it  with 
the  others,  be  said  that  he  thought  that  it 
and  the  signature  to  the  depositions  had 
been  written  by  the  same  hand.  Whether 
he  still  adhered  to  the  view,  as  preTlonsly 
expressed,  with  regard  to  the  signature  to 
the  deed,  is  not  made  clear. 

Defendants  have  produced  no  deed  from 
John  to  Thomas  Nunn,  and  certain  testi- 
mony, probably  bearing  upon  the  existence 
of  such  a  deed,  was  excluded  as  follows:  The 
defendant  Hart  bad  testified  that  Thomas 
Nunn,  at  a  time  when  he  was  very  sick, 
and  not  long  before  his  death,  had  handed 
him  the  deeds  from  Samuel  to  Blchard  and 
from  Richard  and  (apparently)  Mrs.  Butter- 
field  to  him  (Thomas),  and  that  he  (the  wit- 
ness) had  deposited  than  in  the  safe  of  a 
gentleman  at  Vivian.  He  was  then  asked, 
and  he  answered,  as  follows: 

"Q.  They  were  handed  to  you  by  Mr.  Tom 
Nnon?  A.  Tei^  sir;  he  told  me  he  had  an- 
other deed.  (Objected  to  and  exdnded  as 
heareay.)" 

Defendants,  however,  produced  a  recdpt, 
the  signature  of  John  Nunn  to  which  is  ad- 
mitted, ami  which  reads  as  foUowa: 

••119.77.  Caddo  Pariah,  La., 

"October  the  9th,  18S6. 
"Received  of  T.  P.  Nunn  the  sum  of  nineteen 
dollars  and  aeven^-seven  cents  in  full  of  all 
demanda  up  to  date.     [Signed]  J.  E.  Nunn." 

John  Nunn  was  examined,  under  com- 
mission, for  the  purposes  of  the  case  of  Ham- 
ilton V.  Hart  (to  which  we  have  referred), 
and  bis  testimony  so  given  was  ofTered  In 
this  CBsa  Included  in  the  examination  in 
chief,  we  find  the  following  interrogatory 
and  answer  (they  baring  been  admitted,  Bid>- 
Ject  to  defendants'  objection  that  parol  evi- 
dence was  inadmissible),  to  wit: 

"9-  Do  you  know  anything  about  the  land 
LetitiB  A.  Nudd  owned  id  Caddo  parish  having 
been  sold,  after  her  death,  for  taxes,  and  hav- 
ing been  bought  in  at  tax  sale  by  Leon  M. 
Carter;  if  so,  state  all  yon  know  about  the 


matter.  Carter  ^nsferred  the  tax  title  to  A. 
H.  Leonard,  and  the  latter  transferred  It  to 
Thomas  Nunn.  What  do  you  know  about  that 
tranaaction?  State  all  the  facts.  Was  Thomas 
Nunn  acting  for  himself  solely,  or  for  all  the 
heirs.  In  thus  takliw  back  the  title  from  Carter 
and  Leonard?  Teu  all  you  know  about  this 
fully.  Was  not  Thomas  Nunn  redeeming  the 
land  for  all  the  helra;  was  not  this  tiie  under- 
standing between  Thomas  Nunn  and  the  other 
heirs  ?  A  I  know  nothing  about  this  qnestioD, 
further  than  that  the  only  agreement  I  had 
with  Thomas  Nunn  was  that  he  was  to  keep  up 
the  property  for  the  use  of  the  place.  Tbia 
agreement  waa  had  at  the  time  that  he  paid  me 
the  $19.77  In  balance  of  aettlnnent,  same  bong 
due  me  for  rant  <«  tiie  place." 

Opinion. 

Plaintiff  lias  sbandoned  Its  claim  as  to  tbe 
Interests  tn  0ie  land  described  in  the  peti- 
tion whldi  wwe  Inherited  from  Letitia  Nunn 
by  ber  sons.  Samnel  and  Bldtard,  and,  bar- 
ing obtained  judgment  reoognlsliig  It  as  the 
ownn  of  the  two-flttbs  Intwest  so  Inherited 
by  Mrs.  Bntterfleld  and  JtOai  BL  Nunn,  is 
askliw  only  tor  the  affirmance  of  ttiat  judg- 
ment Mrs.  BnttoAetd,  as  we  have  seen, 
intimated  In  her  testimony  that  she  "foond 
out  afterwards"  that  her  brother  Richard 
had  signed  ber  name  to  tbe  deed,  wh^^by 
her  said  Interest  appears  to  .  have  been  con- 
v^ed  to  her  brother  Thomas;  and  in  tbe 
course  .  of  the  trial  plaintiff  offered  John 
Nunn  to  testify  that  Richard  had  told  him 
so,  from  which,  though  the  testimony  was 
excluded,  we  infer  that,  if  it  be  true  that 
Richard  did  sign  his  slsto's  name,  she  knew 
It  before  be  died,  which  was  about  24  years 
ago,  and  the  Question  which  suggests  Itself 
Is:  If  she  was  unwilling  to  make  the  char^ 
of  forgery  against  blm  while  he  was  alive, 
and  while  Nnnn,  whom  she  knew  to  have 
paid  bis  money  for,  and  to  be  relying  on,  a 
forged  deed,  was  alive^  why  should  sbe 
bring  such  a  charge  at  this  late  day?  The 
change  would  appear,  also,  to  involve  tbe 
memory  of  another  i>erson,  whom  death  baa 
rendered  Incapable  of  d^endli^  himself, 
since  the  notary,  "a  good  man,"  Mrs.  But- 
terfleld says,  whom  sbe  knew  and  who  knew 
her,  unless  a  party  to  the  fraud,  could  not 
have  certified  that  he  examined  ber  apart 
from  her  husband,  and  that  she  acknowledg- 
ed her  signature  to  the  deed,  if  the  peraoa 
who  appeared  before  blm  was  ber  brother,  a 
young  man,  23  years  of  age.  It  would  ap- 
pear, too,  if  the  theory  propounded  be  cor- 
rect, that  there  was  atUl  another  person  wbo 
was  wllllDg  to  risk  a  term  in  the  peniten- 
tiary upon  a  very  uncertain  chance  of  gain- 
ing the  sum  of  |10  by  forging  Mrs.  Butter- 
fidd's  stature  to  the  receipt  for  tbat 
amount;  and  that  In  the  one  case,  as  In  tbe 
othw,  ttie  victim,  Thomas  Nnnn,  auspected 
no  e^.  If,  however,  Mrs.  Butterfleld  fonnd 
out — no  matter  when — that  her  signature 
to  the  deed  had  been  forged,  It  would  have 
been  the  natural  thing  for  her,  in  her  own 
Interest,  and  would  have  been  ber  plain  do- 
ty to  tbe  victim  ot  tbe  forgtty,  to  bave  liK 
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foimed  hint  oi  tbe  fact  Beyond  that.  If, 
darins  ibe  24  years  tbat  elapsed  betwem  the 
date  of  the  deed  In  quesOon  and  ber  sale 
to  plaintiff,  Thomas  Mnnn  and  those  claim- 
ing iinda  blm  held  and  enjoyed  the  prop- 
erty, with  no  better  title  than  a  forged  deed, 
why  did  abe  remain  slloit  and  make  no  de- 
mand for  an  accounting?  It  la  tme  ithe 
says  that  there  was  an  understanding  be- 
tween Thomas  and  all  the  otbw  heirs  to  the 
effect  that  he  should  use  the  property  in  con^ 
sideration  of  his  keeping  It  np;  bat  on  that 
point  John  Nnnn  seems  to  contradict  her 
and  to  contradict  himself,  slnce^  in  one 
breath,  he  says: 

*Trhe  only  agreement  that  X  had  with  Tliomas 
Nnnn  was  that  be  waa  to  keep  ap  the  property 
for  the  use  of  the  place.  This  agreement  was 
had  at  the  time  that  he  paid  ma  Oa  919.77  in 
balance  of  settlement" 

And,  isi  the  next  breath,  he  says: 
"Same  bring  dae  me  for  rent  of  the  place.** 

We  say  that  the  witness  drew  his  breath 
between  these  atteranoes,  becanae  his  state- 
ment, Including  a  period  aftw  the  word  "set- 
tlemrat**  is  typewritten,  and  tb»  rest  in* 
dndlng  the  change  of  the  period  into  a  oom> 
ma,  is  done  with  a  pen,  apparraitly  as  an 
afterthought 

Moreover,  If  SammA  and  Richard  were 
able  to  convfflt  thdr  unproductive  Intowsts 
Into  cash,  and  John  was  receiving  an  In- 
come from  his  Interest  why  should  Mrs.  But- 
terfleld  have  betm  contoited  wltik  a  less 
profitable  arrangemmt?  But  more  conda- 
slTc  still  was  the  course  pursued  by  Hrs. 
Bntterfldd  aftw  the  death  of  hmr  brother 
Thomas.  The  evidence  shows  that  she  bit- 
terly resented  his  having  left  his  property 
to  Hart  and  Watson;  that  she  Joined  tux 
brothers,  Samuel  and  John,  in  bringing  a 
salt  to  annol  the  wUl  by  which  that  was 
done;  that  tber  dalmed  tiie  estate  of  the 
testator,  including  the  160  acres  of  land  in- 
ventoried as  part  ot  that  estate^  not  as  tbe 
co-owners  of  any  portion  of  it  but  as  the 
heirs  at  law  of  the  testator,  whose  disposi- 
tion of  it  th^  attacked  sole^  on  the  ground 
that  It  was  Informal  (tbdr  attempt  to  ob- 
tain evidence  that  he  was  Incompetent  to 
make  a  will  having,  apparently,  failed);  and 
that  they  prayed  to  be  pat  In  possession  of 
said  estate,  and  the  whole  of  it  as  soch 
beirs,  and  by  no  otha*  right  or  title.  And 
the  evidence  mtlxtHy  fails  to  show  that  dar- 
ing the  period  Oiat  elapsed  between  October 
81,  1900  (when  the  suit  thus  referred  to  was 
dismissed,  at  plaintiff's  cost  and  Hart  and 
Watson  were  put  In.  possession  ttf  the  es- 
tate, including  the  land,  as  universal  leg- 
atees of  Thomas  Nnnn),  and  Febmary  IS, 
1010— nearly  10  years— either  Mrs.  Butter- 
fidd  or  any  one  else  ever  (UepateA  the  tlQe 
of  the  parties  so  put  In,  possession,  or  de- 
mended  of  than  an  accoontlng,  though  it  Is 
not  pretended  that  there  was  any  ander- 
standlng  with  those  parties  that  they  should 


have  the  use  of  the  property  of  the  estate, 

or  any  of  it  In  consideration  of  thehr  leer- 
ing it  up.** 

The  leained  connsd  for  the  present  plabi- 
tiff  argue  that  bi  claiming  and  praying  to 
be  put  In  possession  of  the  estate  of  Thomas 
Nnnn  as  his'  legal  beixa,  Mrs.  Butterfleld 
and  her  coplaintUEs  referred  only  to  the  mov- 
able property  and  to  such  Interest  as  Thomas 
Nonn  ovnied  in  the  land,  whldi  they  now 
say  was  three-flfths.  Thus,  in  the  latest 
brief  filed  on  behalf  of  plaintlfl,  we  find  the 
following: 

"The  suit  to  break  the  will,  if  sncoesifol, 
would  have  debarred  Tjcna  Hart  and  the  col- 
ored person  [referring  to  Wataon]  from  taking 
under  the  wiu  ae  nDiversal  legatees,  and  would 
have  left  Thomaa  Nunn's  estate  to  be  Inherit- 
ed by  hfs  legal  heirs,  who  were  the  thrse  par- 
ties figuring  as  plaintUb  In  suit  No.  8722;  that 
la  to  say,  they  would  have  taken  all  the  per- 
sonal proper^  that  Nunu  died  poaaeaaed  of 
and  his  three-fifths  futereit  In  tiie  land— the 
other  two-fifths  being  already  owned,  one-fifth 
by  J.  B.  Nuun,  and  one-fifth  by  Mrs.  Grnthia 
Butterfield.  S.  A.  Nnnn  [one  of  the  plaintiffa 
in  that'  suit]  had  uo  intereat  in  the  land  aa 
heir  of  LetiUa  Nonn,  becanae  he  had  transfer- 
red bis  intereat  to  his  brother,  R.  A.  Nuun, 
who  later  had  aold  it,  along  with  Ua  own  one- 
fifth  interest,  to  Thomaa  Nunn;  but,  if  the 
will  could  have  been  aunuUed,  8.  A.  Nuun,  aa 
one  of  the  legal  beira  of  Thomas  Nunu,  hla 
dead  brother,  would  have  come  in  for  hia  ahare 
of  the  three-fifths  intereat  In  the  land  that 
Thomas  Nonn  owned  when  -he  died,  and  his 
ahare  of  the  peisonal  property  whteh  Thomas 
Nunn  owned." 

When,  however,  Samfi^  John,  and  Mrs. 
Butterfleld  instituted  the  suit  fbr  the  recovery 
of  the  estate  of  Thomaa,  the  two  last  named 
knew  that  SamuAl  bad  sold  his  interest  in 
the  land  oonstltatlng  part  of  that  estate  to 
Blchard,  by  whom  it  had  been  conv^ed  to 
Thomas,  and  yet  fhey  appear  to  have  pro- 
ceeded upon  the  theory  ttiat  they  all  occu- 
pied the  same  relation  to  the  subject-matter 
of  the  litigation.  At  aU  events,  the  petition 
which  they  filed  made  no  distinction  betweoi 
them,  nor  did  It  suggest  that  there  was  any 
distinction  to  be  made,  upon  the  ground  that 
they,  or  either  of  thun,  already  owned  part 
of  the  property,  the  whole  of  which  they 
were  claiming  as  the  heirs  of  Thomas  Nunn. 
Their  auctions  read,  In  part  as  follows: 

"They  are  the  legal  heirs  of  Thomas  Nnnn, 
who  recently  died,  *  •  •  leaving  •  •  * 
a  small  estate,  eonsiBting  of  real  and  peraonal 
property;  •  •  •  that  Tycua  Hart,  Jr..  was 
confirmed  and  qualified  as  executor  of  said  es- 
tate, and  an  iaTentory  made  according  to 
law,  aU  of  which  will  more  fall;  appear  by 
reference  to  the  record  of  aaid  aucceaaion. 
*  •  •  which  la  made  part  hereof.  •  •  ♦ 
Wherefore  petitionera  pray  •  •  •  for  judg- 
ment recognising  petitioners  as  the  heirs  at 
law  of  the  aaid  Thomas  Nuun,  *  •  •  order- 
ing petitioners  to  be  put  in  poasession  of  the 
estate  of  the  said  Thomas  Nnnn,  according  to 
hiw." 

It  win  thus  be  observed  Oiat  instead  of 
giving  a  detailed  description  of  the  propert} 
for  which  th^  were  suing,  ttiey  all^o  that 
an  lnvent<«y  had  been  made  at  It  'Accord- 
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Ing  to  law,"  and  fber  refer,  for  the  descry 
tlou,  to  the  taiventory,  which  they  make  part 
of  their  petition.  It  la  sold  that  the  Inven- 
tory does  not  describe  the  land;  bnt  It 
shows  but  one  Item  of  real  estate,  which 
calls  for  "160  acres" ;  and  Mrs.  Bntterfleld, 
aa  a  witness  In  the  case  of  Hamilton  r. 
Hart,  was  Interrogated  and  answered  as  fol- 
lows: 

"Q.  Did  Thomas  Nunn  own  any  real  estate, 
other  than  that  claimed  by  plaintiff  in  the  prea- 
ent  suit;  if  so,  where  was  it  located,  and 
give  some  definite  idea  of  the  amount  and  ex- 
tent of  the  land  thus  owned?  A.  No;  be 
owned  uo  other  lands." 

[1]  Oar  conclusion  as  to  Mrs.  Butterfleld 
then  Is  that  she  signed  the  Instrument  show- 
ing that  she  had  received  flO,  "part  pay  for 
tbe  land,"  and  that  she  either  signed  the 
deed,  or  authorized  her  brother  to  sign  It. 
and.  In  either  case,  aclmowledged  the  signa- 
ture to  be  hers,  and  authorized  the  notary 
so  to  certify.  "But,"  say  the  learned  counsel 
for  plaintiff,  "conceding  arguendo,  that  she 
did  sign  the  deed,  she  was  a  married  wo- 
man, domiciled  In  Texas,  and,  under  the  law 
of  that  state,  as  under  the  law  of  Louisiana, 
she  was  not  bound  by  her  act,  because  it 
was  not  concurred  in  by  her  husband" — 
which  is  quite  true.  But  there  are  other 
factors  in  the  case.  When  Mrs.  Butterfleld 
sued,  as  the  heir  at  law  of  Thomas  Nunn,  to 
recover,  ss  part  of  his  estate,  the  property 
here  in  dispute,  she  was  autborlxed  by  her 
husband,  and  we  are  of  opinion  that  she  and 
the  plaintiff,  claiming  under  her,  are  estop- 
ped now  to  contradict  the  Judicial  admission 
so  made,  and  bo  understood  and  acted  on  by 
Mrs.  Butterfleld  herself  during  the  (nearly) 
10  years  which  followed.  Delacroix  v.  Pro- 
vost's Ei'r,  6  Mart  (O.  S.)  280;  Grldley  et 
al.  V.  Conner,  4  La.  Ann.  416;  Denton  v. 
ErwlD  et  al.,  S  La.  Ann.  18;  Shepherd  v. 
Phillips,  7  La.  Ann.  461;  Edson,  Curator. 
V.  Freret  Bros.,  11  La.  Ann.  711;  Beed  et 
al.  V.  Crocker,  Ex'r,  12  La.  Ann.  445;  Gi- 
rault  V.  Zuntz,  IC  La.  Ann.  684;  Gaudet  v. 
Gauthreauz,  40  La.  Ann.  189,  3  South.  646; 
Williams  et  al.  v.  Gllkeson-Sloss  Co.,  45  La. 
Ann.  1013,  13  South.  391;  Johnson  v.  Marx 
Levy  &  Bro.,  109  La.  1047,  34  South.  68;  O. 
C.  1956;  Wells  V.  Compton.  8  Hob.  183;  Mll- 
llkln  V.  Mlnnls,  12  La.  646. 

We  are  not  prepared  to  say  that  the  Judg- 
ment rendered  In  the  suit  above  referred  to 
is  a  sufficient  basis  upon  which  to  rest  a 
plea  of  res  Judicata,  because  we  do  not  know 
enough  about  it.  Where  the  plaintiff  In  a 
case  fails  to  appear  and  prosecute,  tbe  only 
Judgment  that  can  be  rendered  Is  one  of 
nonsuit,  and,  for  aught  we  know,  that  may 
have  been  the  situation  in  this  Instance.  0. 
P.  art.  S36;  Saunders  t.  Mai^bam,  42  La. 
Ann.  770,  7  South.  715. 


[2]  But  that  does  not  affect  tin  qnestloo 
here  presented,  for  a  party  la  none  the  less 
bound  by  his  Judicial  admlsslona,  whether 
he  prosecutes  the  suit  In  which  they  are 
made  to  a  definitive  Judgment,  dlsconUnnea 
without  reservation,  or  takes  a  ncmsolt 
Byrne  r.  Hlbemla  Nat  Bank,  31  La.  Ana. 
88.  Kven,  however,  If  Mrs.  Bntterfldd,  and 
the  plalntur  hmln,  claiming  under  her, 
were  not  estopped  1^  the  Judicial  averments 
mentioned  to  bring  this  suit,  there  could  be 
no  recovery;  for  Mrs.  Butterfleld,  a  mar- 
ried woman,  selling  her  property  witbout  tbe 
concnrrence  of  her  husband,  though  she  may 
have  been,  nevertheless  sold  the  property 
and  received  the  money  for  It,  and  for  that 
reason,  and  also  because  she  allowed  more 
than  20  years  to  elB[me  after  the  acquisition 
by  Thomas  Nunn  of  the  tax  title,  without 
asserting  the  claim  which  Is  here  set  up, 
neither  she  nor  her  subsequent  vendee  la  In 
a  position  to  Invoke,  as  against  Nunn  or 
those  holding  under  him,  the  rule  that  a 
co-owner,  who  acquires  common  property 
sold  for  taxes,  does  so  for  the  benefit  of  his 
co-owners,  as  well  aa  blms^,  for  that  rule 
Is  founded  In  equity,  and  those  who  se^  eq- 
uity must  come  with  clean  hands  and  pre- 
sent a  case  calling  for  the  Interposition  of 
a  court  of  equity.  Duson  v.  Boos,  123  La. 
844,  49  South.  690,  131  Am.  St  Rep.  375. 

We  are  of  the  same  opinion  with  regard 
to  the  claim  predicated  upon  the  conveyance 
to  plaintiff  by  John  E.  Nunn.  It  is  trae 
that  no  title  from  him  to  Thomas  Nunn  haa 
been  produced;  but  &s  no  title  to  him  was 
ever  recorded,  and  as  the  recorded  title 
stood  In  the  name  of  Thomas  Nunn,  who  ac- 
quired it  from  a  third  person  some  four 
years  after  the  tax  sale,  plaintiff  can  hardly 
pretend  that  it  purchased  from  John  Nuon 
on  the  faith  of  a  recorded  title.  The  ex- 
planation that  John  Nunn  makes  of  the  re- 
ceipt given  by  him  does  not  in  view  of  all 
the  circumstances  which  have  been  narrated, 
explain  to  our  satisfaction,  and  Is  very  far 
from  rebutting  the  positive  testimony  of 
Gray,  to  the  effect  that  he  (John),  as  well 
as  Samuel  and  Mrs.  Butterfleld,  told  him 
(Gray)  that  he  had  sold  his  interest  in  the 
property  to  his  brother  Thomas.  Plaintiff's 
counsel,  In  their  brief,  attack  the  credibility 
of  Gray;  but  there  was  no  attempt  to  Im- 
peach him  in  the  lower  court  and  it  appears 
to  us  that  being  a  disinterested  and  appar- 
ently straightforward  witness,  whose  testi- 
mony Is  corroborated  by  almost  every  ad- 
mitted or  proved  fact  In  the  case,  he  is  bet- 
ter entitled  to  belief  than  John  Nunn,  who 
does  not  enjoy  those  advantages. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
BO  amoided  as  to  reject  the  demands  of  tbe 
Idalntlfl  la  totOb  at  its  coat  In  both  oovrti. 
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BUSBBB  et  tl.  T.  THUHAS  et  al. 
<SDpreme  Court  of  Alabama.    Jan.  18,  1912.) 
L  Dekds  (!  88*)— PaoPKBxr  Oohteted— Ad- 

inSSIBILITT    AS  HtVIDBROB— CEBTAINTT  09 

DBSCBIFnON. 

Where  a  deed  locates  land  by  monnmeate, 
coarses,  and  distances  with  a  beginaing  point 
that  is  fixed  and  certain,  and,  thouzh  it  does 
not  specify  the  distancee,  does  fix  toe  termini 
of  the  several  boundaries,  which  are  the  (oroers 
«f  the  tract  by  stakes  and  iutersection  with  a 
known  section  line,  it  is  prima  facie  certain, 
and  is  admissible  as  evidence  of  tide. 

lEA.  'Note.— For  o&er  cases,  see  Deeds,  Dec. 
Dig.  I  38.'] 

2.  EjEcmnT  ({  86*)  — Evidbhcb— Dkd»— 

iDBNTXnCATZOV  09  FBOPBBTT. 

Plaintiffs  In  dectment  must  identify  the 
tract  sued  for  witti  that  described  in  a  deed 
introduced  as  evidence  of  title ;  and  where  the 
description  therein  was  by  monnments  and 
boundaries  it  was  necessary  to  locate  such  mon- 
uments and  botrndariea  by  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  I^jectment, 
Dec  Dig.  I  86.*] 

^  BJBontiNT  (S  04*)  —  Evidence  —  Desds— 

iDBNTinOATION  OF  PbOPEBTT. 

Possession  under  an  ancient  deed  for  more 
than  50  years  is  strong  evidence  that  original 
boundaries  mentioned  in  the  deed  are  those  of 
the  land  possessed. 

[Ed.  Note.— For  otiier  cases,  see  S^'eetment, 
D^  Dig.  I  Oi.*] 

4.  BounnABnES   (f  40*)— Bvidbrob— Dbbd&— 

XOENTmCATIOK  OF  PBOPBSXT. 

Where  plaintiffs  in  ejectment  introduced 
an  ancient  deed  as  evidence  of  title,  which  the 
defendants  attacked  for  uncertainty  of  descrip- 
tion, and  a  witness  testified  that  he  had  lived 
in  uie  neighborhood  of  the  land  practically  all 
his  life,  that  the  original  trustees  under  whidi 
the  plamtiffs  claimed  were  in  i>ossession  of  the 
tract  before  the  War,  and  that  he  had  seen  a 
stake  at  the  northwest  comer  frequently  prior 
to  1880,  nnder  the  latitude  allowed  in  the  proof 
of  ancient  boundaries.  It  was  for  the  jury  to 
say  whether  or  not  this  stake  was  a  stake  re* 
ferred  to  in  the  deed. 

[Ed.  Note^For  otter  cases,  see  Boandarlss, 
Cent.  Dig.  H  Dea  Dig.  i  40^*] 

5.  vmenam  (|  94*)  — Etxdbhob— Deem— 

iDBirnPIOATTOW  OF  Pbopebtt. 

Evidence  in  ejectment  Jield  sufficient  to 
support  a  finding  that  the  boundaries  and  moo- 
nments  mentioned  in  an  ancient  deed,  intro- 
duced as  evidence  ai  title,  were  tiie  same  as 
those  of  the  tract  sued  for. 
rSd.  Note.— For  other  cases,  see  Syectmen^ 

dU.  Dir.  I  «.•] 

e.  BOUNDABIBS     (I  S*)— COffFUOTINa  ELB- 

uEiTTS  —  QuAnnTr  —  MoimicBivTa  ahd 

BOTTNDASIXS. 

Neitiier  weight  nor  effect  vrill  be  giTen  a 
description  in  a  deed  in  terms  of  quantify,  ex- 
cept  for  the  purpose  of  relieving  some  other- 
wise irremediable  ambiguity  in  the  more  par- 
ticnlar  description,  and,  though  a  description 
monamenta,  comers,  and  boundaries  con- 
tains more  than  the  amount  specified  by  acres, 
the  specific  description  will  control. 

[Ed.  >fote.— For  other  cases,  see  Boundaiies, 
Gtont.  Dig.  U  8-41;  Dec  Dig.  f  8<*] 

7.  OSABITIIS  (I  so*)— OAPAOITr  OF  TbUSREB 
TO  STTB. 

Where  trustees  of  a  ediool,  bringing  eject- 
ment, were  shown  by  the  uunutea  of  the  school 
board  to  have  been  elected  as  such  according 


to  the  terms  of  the  deed  under  which  they  held, 
were  serving  in  that  capacity,  and  had  been 
appointed  as  sndi  by  a  regular  and  valid  order 
of  a  register  in  chancery,  in  proceedings  under 
Code  1907,  |S  6008,  60^,  they  were  sufficiently 
qualified  to  bring  ejectment  for  land  conveyed 
as  a  cbaritaUe  donation  to  the  trustees  of  the 
school. 

[Bd.  Note.—For  other  cases,  see  Charities, 
Dec  Dig.  S  50.*] 

8.  OaABiTiEa  (I  8S*)— Elbctioh  of  Tbustbb 

— COEJ.ATEBAL  AlUOK. 

Where,  though  an  election  of  trustees  of  a 
school,  bringing  ejectment  for  property  convey- 
ed in  trust  for  the  benefit  of  the  school,  may 
have  been  voidable  at  the  instance  of  the  cee- 
tuis  que  trustent,  it  was  not  void ;  !t  could  not 
be  assailed  collaterally  by  attacking  the  ca paci- 
fy of  the  trustees  in  the  ejectment  snlt. 

[Bd.  Note.— For  odier  cases,  see  Charities, 
Dec  Dig.  8  83.*] 

0,  GHABITIEa  (I  33*)— EUBCXIOH  OF  TBUffTBB 

— OOLLATEBAL  ATTACK. 

An  election  of  trustees  under  a  deed  of 
land  for  the  maintenance  of  a  school,  though 
not  strictly  regular,  cannot  be  declared  void, 
so  aa  to  incapacitate  such  trustees  to  bring 
ejectment  to  recover  the  trust  properfy,  where 
there  was  BO  fraud,  and  the  election  baa  re- 
mained unquestioned  for  many  years. 

[Bd.  IVotc— For  other  cases,  see  Charities, 
Dec  Dig.  I  33.*]  ■ 

10.  OHABmu  (f  47*)  —  ApPOinTHBira  of 
Tbubibbb— Nbcbssxtt  or  Afpoinwbnt  bt 

BXOTBTEB. 

Where  the  appointment  of  trustees  xmder 
a  deed  of  land  for  the  maintenance  of  a  school 
is  neither  void  nor  voidable,  their  later  ap* 
polntment  by  a  register  In  chancery,  under 
Code  1007,  fl  6088,  6090,  was  void  for  want 
of  Jurisdiction,  as,  where  tiie  creator  of  a  trust 
has  provided  a  method  fdr  flll^  vacancies,  and 
It  is  piMslble  to  so  fill  them,  no  other  method 
is  applicable,  general  proTisions  of  law  notwith- 
standing. 

[Ed.  Note.— For  otSier  cases,  see  Charities, 
Dec.  Dig.  I  47.*] 

11.  Appbai.  and  Ebbob  (!  1051*)— Adiossioh 
OF  Evidence— Pbejudioial  Ebeob. 

The  admission  of  proceedings  and  a  void 
order  of  a  regieter  in  chancery,  appointing 
trustees,  in  an  action  in  ejectment  by  audi  trus- 
tees, is  not  prejudicial  error,  where  the  capaci- 
ty of  the  plaintiffs  was  otherwise  shown  by  un- 
cootroverted  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  1051.*] 

12.  Evidbhob   (S  473*)— ConoXrUBiOHS— Pos- 
siBsioN  OF  Land. 

A  witnen  with  personal  knowledge  of  the 
sabject-matter  may  testify  in  ejectment  as  to 
whether  the  plalntllEs  have  exercised  acta  of 
ownership  over  the  land  in  suit  in  the  last  26 
years;  his  testimony  not  being  objectlonahte 
as  an  opinion,  since  acts  of  ownership  are  col- 
lective. 

[Ed.  Note.— For  otiwr  cases,  SM  Brldenee, 
Dec  Dig.  I  473.*] 

18.  Ejectubnt   (S  84*>--Ibsub»— Pbooi^Ib- 

BBVCLANT  MaITEBS. 

A  question  put  to  a  witness  in  ejectment 
as  to  wnether  the  plaintiffs  had  exercised  any 
acts  of  ownership  over  any  of  the  land  in  suit, 
"or  Emything  else,"  in  the  laat  25  years  is  ob- 
jectionable, as  caUing  for  matters  outside  the 
Issues. 

[Ed.  Note.— For  other  cases, 
Dec  Dig.  9  84.*] 
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14.  WiTlTESan  d  246*>— EXAIONATZOH— Bep- 

ETITION. 

Where,  in  e]ectiD«At»  a  witnen  called  for 
defendant  testified  aa  to  all  be  knew  sbont  the 
plaintifli  and  their  acta  of  ownership  and  con- 
trol over  the  land,  and  specificaUy  answered  in 
the  negative  an  inquiry  as  to  whether  or  not 
they  had  exercised  acts  of  ownership  over  soch 
land  within  the  last  26  years,  the.  refusal  to 
allow  a  repetitioQ  of  his  testimony  as  to  that 
fact  was  not  error. 

[Ed.  Note.— For  other  Witnesses, 
Gent  Dig.  !S  827.  828;  Dec.  Dig.  |  245.*] 

16.  Etidince  (S  824*)  —  Hsabsat  —  CoMMOn 

RlPDTATn>N. 

Oommon  repntatUm  Is  Inadmissible  In  eject- 
ment to  prove  the  number  of  acres  in  the  tract 
in  suit,  because  of  Its  hearsay  diaracter. 

[Ed.  Note.— Ii\>T  other  cases,  see  Evidence, 
Gent  Dig.  SS  1218-1220;   Dec.  Dig.  |  S24.«] 

10.  Appkai.  and  Ebbob  (I  1006*)— BXTZKW— 
Habicless  Ebbob— Abstbaot  Instbuoiionb. 
^ough,  in  ejectment,  tlie  court  in  aUnd- 

ing  to  distances  in  its  charge  was  abstract,  to 

far  as  the  deed  to  the  land  in  soit  was  concern* 

ed.  tbere  was  no  reversible  error. 
[EM.  Note. — For  other  cases,  see  Appeal  and 

Brror,  Cent  Dig.  |  4220;  Dec.  Dig.  f  1066.*] 

17.  DBDB   9  88*)— COHSTBUOnOH— Dbsobip- 
noN— Obaht  of  Powbb  to  Lay  Oft. 

Thongh  a  deed  nnder  which  plaintiffs  in 
ejectment  claimed  title  states  that  the  grantees 
are  to  have  10  acres  "as  they  want  it,"  it  is 
not  invalid  as  a  grant  of  a  power  to  lay  off 
land,  which  baa  never  been  exercised,  where 
the  land  to  be  talten  was  definite  described 
by  monuments,  boundaries,  and  comers. 

{EH.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dfg.  I  88.*] 

1&  Appeal  akd  Ebbob  (|  1078*)— Abguubnt 

OF  Points. 

A  court  on  appeal  will  not  consider  refus- 
ed charges  which  are  not  argued. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  U  4266-42<Bl;  Dw.  Dig.  S 
1078.*] 

Appeal  from  Olrcnlt  Court,  Gooaa  Oounty ; 
H.  P.  Utfrltt,  Special  Judge 

Ejectment  1^  ID.  W.  Tbomaa  and  others, 
as  trustees,  against  Lafayette  h.  Bwbee 
and  others.  Jndgment  tot  plalntU&^  and 
defendants  app^.  Afl&rmed. 

Tbe  oral  charge  of  tbe  court,  excepted  to, 
Is  as  follovrs;  "I  charged  you  as  a  matter 
of  law  this  morning  that  tbe  boundaries 
govern,  and  that  Is  still  my  charge  to  yon. 
I  simply  reiterate  that,  where  a  deed  sets 
out  tbe  boundaries  and  courses  and  dis- 
tances, you  must  follow  the  boundaries,  and 
even  though  It  may  name  a  certain  number 
of  acres,  and  according  to  the  boundaries 
there  will  be  a  larger  number  of  acres  than 
named,  the  boundaries  controL" 

The  following  charges  were  refused  to 
defttidant:  ®  "1  charge  you  that,  unless 
yon  are  reasonably  satisfied  from  all  the 
evidence  In  this  case  that  the  original  trus- 
tees under  the  deed  from  Bradford  and  wife 
to  said  trustees  laid  off  the  land  conveyed 
or  attempted  to  be  conveyed  therein,  and 
established  the  stakes  therein  specified,  then 
tbe  instrument  Is  void,  and  cannot  serve  as  a 


muniment  of  title.**  (S)  "I  charge  you  that, 
nnder  the  deed  to  Bradford  and  wife  to  the 
school  trustees.  It  was  necessary  for  tbe 
said  trustees  to  lay  off  same  within  a  rea- 
sonable time,  and  tf  they  fall  to  do  so,  and 
have  never  done  so,  then  tbe  deed  Is  void 
for  uncertainty."  ^  "I  charge  you  that 
plaintiff  cannot  recover  more  than  10  acres 
of  land  under  this  deed  of  Bradford  and 
wife  to  the  trustees."  (7)  "I  charge  yon 
that  unless  you  are  reasonably  satisfied, 
from  all  the  evidence  In  this  case,  that  the 
original  trustee  under  the  deed  flrom  Brad- 
ford and  wife,  or  th^  successors  in  office 
laid  off  the  land  as  directed  by  said  deed, 
then  yon  must  find  for  the  defendant*'  <^ 
"I  charge  you  no  surrey  by  snbseaueDt  town- 
sh^  tmsteee  or  district  trostees  could  pot 
Into  opmition  the  deed  of  Bradford  and 
wife  to  the  school  trnstees;  tmti  for  the 
deed  to  hare  bem  made  opuatlve^  It  was 
neoeesary  for  tlie  trostees  of  tbe  property 
under  the  deed  to  lay  It  off,  and,  if  they 
have  not  done  so,  yon  should  find  the  Issue 
In  fliTor  of  the  dtfendant"  W  **I  titaxpt 
you  ttiat  tbe  plaintiff  cannot  recover,  imless 
you  are  reascmably  satlsfled  from  all  tbe 
evldmce  that  the  original  trustees  nnder 
tbe  deed  from  Bradford  and  wife  laid  off  the 
land  described  In  said  deed,  and  that  tbe 
tract  as  laid  off  contained  not  exceeding 
ten  acres."  (10)  *T  charge  yon  that  the 
courses  and  distances  are  not  suffldently 
described  In  said  deed,  so  as  to  make  the 
deed  suffldently  cKtaJn."  01)  "I  charge 
you  that  the  plaintiff  cannot  recover  in  this 
action,  unless  you  are  reasonably  satisfied 
ttom  all  the  evidence  that  the  original  trus- 
tees under  the  deed  from  Bradford  and  wife 
to  James  A.  Kelly  and  others  laid  off  tbe 
lands  described  In  said  deed."  0^  "I  charge 
you  that  if  you  are  reasonably  satlsfled, 
from  all  tbe  evidence  In  this  case^  that  it 
was  the  Intention  of  Bradford  and  wife  to 
convey  only  10  acres  to  the  sduwl  tmsteea, 
then  plaintiff  cannot  recova  the  tell  amount 
of  acres  sued  for." 

Blddle,  Ellis.  Riddle  A  Pmett,  for  appel- 
lants.   Whitson  &  Harrison,  for  appellees. 

SOMEBVILLB,  J.  The  appdleea  sued  the 
appellants  in  ejectment,  and  had  verdict  and 
Judgmrat  for  the  land  sued  for. 

The  issue  in  the  trial  court  and  on  this 
appeal  hinges  upon  the  proper  Interpreta- 
tion of  the  deed  offered  by  plalntUEs  in  sup- 
port of  their  titie.  This  deed  was  executed 
In  1863  by  the  owner,  one  Bradford,  to  one 
Kelly  and  others,  as  trustees,  prlndpsUy 
for  the  maintenance  of  a  school,  and  in  part 
for  other  charitable  uses.  The  plalntiffls 
constitute  the  present  board  of  trustees, 
claiming  In  succession  to  those  originally 
named  in  tbe  grant 

The  deed  conveys  "the  following  descrlb- 


*Por  other  easM  see  saoM  topic  and  seoUoa  NUUBBR  In  Oea  Dig.  *  Am.  Dis.  Key  No.  Swim  A  BepT  IndMM 
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ed  lot  of  land  lytDg  and  being  In  the  county 
of  Coosa  and  state  of  Alabama,  and  b^g 
a  part  of  section  eight  In  township  twenty- 
three  and  range  twenty  east,  In  the  Tal- 
lapoosa land  district,  containing  and  bound- 
ed as  follows;  to  wit:  Beffinning  at  the 
line  of  section  eight  tchere  said  line  strikes 
SocapfUoy  creek;  thence  down  the  north 
bank  of  said  creek  to  a  stake;  thenoe  dale 
north  to  a  stake;  thence  east  to  a  stake  iit, 
saiA  section  line;  thence  south  with  said 
Uste  to  the  beginning.  Said  Unes  to  be  run 
so  as  to  contain  ten  acres,  and  the  academy, 
and  said  tmstees  are  to  have  said  ten  acres 
run  so  tt  contains  the  academy  and  th& 
Baptist  Churoh  and  ten  acres  of  land  as 
they  leant  it:* 

The  evidence  shows  with  reasonable  cer- 
tainty that  at  the  time  of  the  grant  In  ques- 
tion an  academy  building  stood  near  the 
southwest  corner  of  the  tract  sued  for,  and 
a  Baptist  Church  near  the  northeast  corner; 
that  for  about  50  years  past  the  tract  has 
been  commonly  known  as  the  "Bradford 
Academy  Lot,"  and  Its  boundaries  and  cor- 
ners have  been  identified  and  well  known 
to  a  number  of  people  living  in  the  neigh- 
borhood; that  the  entire  tract  contains 
about  17  acres;  and  that  rectangular  lines 
running  from  the  eastern  and  southern 
boundaries  (as  fixed  by  the  deed),  so  as  to 
barely  include  the  academy  and  church 
buildings  as  they  originally  stood,  would  in- 
close about  13  acres. 

Defendants  objected  to  the  Introduction 
of  ^he  Bradford  deed,  on  the  grounds  (1) 
that  it  was  void  for  uncertainty  of  descrip- 
tion; (2)  because  It  vested  in  the  trustees 
merely  a  power  to  lay  off  10  acres,  as  they 
pleased,  so  as  to  Include  the  academy  and 
church,  and  this  power  has  never  been 
executed ;  and  (3)  because  it  was  not  shown 
that  plaintiffs  are  the  persons  who  can  re- 
cover under  the  deed. 

[1]  The  rules  of  Interpretation  which  de- 
clare the  primacy  and  effect  of  variant 
modes  of  description  In  deeds  have  been  too 
often  stated  to  permit  of  ret>etltlon  here. 
It  la  obvious  that  the  deed  before  us  fully 
describes  the  tract  of  land  Intended  to  be 
conveyed  by  monuments,  courses,  and  bound- 
aries, located  with  reference  to  a  beginning 
point  that  is  fixed  and  certain,  by  means  of 
which  the  entire  tract  can,  or  could  orig- 
inally, be  definitely  pointed  out  It  la  tme 
tliat  distances  are  not  specified;  but  the 
termini  of  the  several  boundaries,  which 
are,  of  course,  the  comers  of  the  tract,  are 
fixed  as  to  the  western  comers  by  stakee 
on  the  specified  courses,  and  as  to  the  east- 
em  comers  by  the  intersection  of  the  courses 
with  ft  known  section  line.  The  deed  was 
therefore  prima  facie  certain  as  to  the  land 
conveyed,  and  de&rly  admissible  in  evidence. 

[2]  It,  of  course,  devolved  on  the  jAalntiffs 
to  show  the  identity  of  the  tract  thus  de- 
■crll>ed  wltli  the  tract  sued  for;  and  in  doing 
thSm  It  was  mammxj  ij  oompetent  erldenca 


to  locate  the  monuments  and  boundaries  set 
forth  in  the  deed.  As  to  this,  the  only  points 
of  real  controversy  were  with  respect  to  the 
two  stakes  which  Indicated  the  southwestern 
and  northwestem  comers,  and  with  respect 
to  the  actual  location  of  the  western  and 
northem  boundaries. 

H.  R.  Robbhia,  64  years  old,  testified  that 
he  had  lived  in  the  neighborhood  of  the  land 
practically  all  his  life;  that  he  attended 
school  there  as  a  boy;  that  he  knew  the  orig- 
inal trustees;  and  that  they  were  in  posses< 
slon  of  the  tract  of  land  sued  for  when  he 
first  knew  tt  before  the  War,  when  It  was 
used  for  school,  church,  and  cemetery  pur- 
poses. 

[3]  In  the  absence  of  any  surviving  monu- 
ments at  all,  an  ancient  possession  under  an 
ancient  deed  might  be  sufficient  evidence  of 
the  original  boundariee  mentioned  in  the 
deed;  and  when  such  possession  continues 
unintenruptedly  for  nearly  half  a  century 
the  fact  becomes  very  cogent  Indeed.  Owen 
V.  Bartholomew,  9  Pick.  (Mass.)  a!20;  Aldrich 
V.  Griffith,  66  Vt  390,  29  Atl.  876. 

[4]  But  Bobbins  goes  further  and  testifies 
to  the  presence  of  a  stake  at  the  northwest 
comer,  which  he  had  frequently  seen  when  a 
schoolboy,  prior,  we  may  fairly  assume,  to 
the  year  1860.  Much  latitude  must  be  al- 
lowed In  the  proof  of  ancient  boundaries,  and 
It  was  clearly  for  the  jury  to  say,  from  all 
the  circumstances  before  tbem,  whether  this 
stake  was  the  stake  referred  to  in  the  deed. 

It  will  be  noted  that,  since  the  southeast 
comer  and  the  lines  of  the  sonthem  and 
eastern  boundaries  were  certainly  known, 
and  since  the  western  and  northem  bounda- 
ries ran  with  the  points  of  Qie  compass  and 
at  right  angles  to  each  other,  the  location  of 
the  northwest  comer  would  suffice  to  com- 
plete and  close  the  entire  boundary  on  all 
the  four  sides. 

W.  T.  Smith,  son  of  one  of  the  original 
trustees,  testified  that  he  saw  an  Iron  post 
placed  at  the  northwest  comer  more  than  40 
years  ago;  that  about  30  years  ago  his  fath- 
er and  one  McKlnn^,  who  was  also  one  of 
the  original  trastees,  pointed  out  to  him  on 
the  land  the  comers  and  marked  boundaries 
of  the  academy  lot,  which  were  the  same  as 
those  now  claimed  by  the  plaintiffs.  These 
boundaries  were  also  shown  to  have  been 
commonly  known  in  the  community  for,  per- 
haps, a  generation  or  more. 

[B]  This,  and  much  other  testimony  of  a 
similar  nature,  however  strongly  disputed, 
necessarily  carried  to  the  Jury  the  issue  of 
the  identification  of  the  land,  and  was  suf- 
ficient In  this  aspect  to  snpjiwrt  a  verdict  for 
the  plaiutlflb.  C.  &  G.  By.  Go.  v.  PUcher,  163 
Ala.  401,  61  South.  11. 

[61  Whatever  notion  the  grantor,  Brad- 
ford, or  the  trustees,  or  any  one  etee,  may 
have  had  as  to  the  number  of  acres  contained 
In  the  tract  he  granted  by  spedflc  bounda- 
ries Is  wholly  immaterial.  Viyea  had  he  ex- 
preasly  declared  an  intention  to  convey  only 
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10  acres,  It  would  be  imaTalltng  to  limit  or 
quaiuy  bis  definite  description  of  tbe  grant 
by  monnments,  comerB  and  bonndarlea.  This 
l8  a  fixed  role  of  construction,  and  a  rule  of 
property  as  old  as  tbe  common  law;  and 
n^tber  weight  nor  effect  Is  ever  given  to  a 
description  In  terms  of  quantity,  ezc^t  for 
the  porpose  of  relieving  some  otherwise  Ir- 
remediable ambiguity.  In  the  more  particular 
description.  Page  r.  Whattoy,  162  Ala.  473, 
50  South.  116;  S.  0.  Gen^t  Co.  v.  TJ.  I* 
Cement  Co.,  138  Ind.  297,  37  N.  E.  721.  But 
we  discover  In  the  grantor's  allusions  to 
Quantity  no  more  than  a  mere  estimate  of  tbe 
Iffobable  acreage  of  the  tract:  and,  having 
regard  to  his  plain  purpose,  we  think  he  In- 
tmded  to  limit  tbe  area  downward,  rather 
than  upward.  In  any  case,  however,  this 
8peclflcatl<m  must  yield  to  the  boundaries  ac- 
tually named. 

[71  The  right  of  the  plaintiffs  to  sue  In  the 
avadty  of  trustees  was  duly  and  season- 
ably shown.  They  were  elected  as  such,  aa 
shown  by  the  minutes  of  the  board,  and  wwe 
serving  In  that  capacity.  If  this  were  not 
enough,  they  wwe  also  appointed  as  such  lv 
a  regular  and  valid  order  of  the  teglttta  In 
chancery,  upon  proceedings  which  were  In- 
stltutod  and  conducted  In  accordance  with 
the  statutes  therefor  provided.  Sections 
6098.  6000,  Code  1907. 

[t-11]  We  are  of  the  opinion,  however, 
that  the  electton  of  these  trustees  by  even  a 
minority  of  the  full  membership  of  the  board, 
a  majoitty  of  the  membership  being  vacant, 
was  not  void,  though  the  ezerdse  of  the  pow- 
er conferred  by  the  deed  to  fill  ensuing  vacan- 
cies may  have  beoi  conferred  on  a  majority 
of  the  board.  And  we  further  hold  that,  even 
If  such  election  were  voidable  at  the  Instance 
of  the  cestuis  que  trustent,  It  could  not  be 
thus  assailed  by  strangers  thereto  In  a  col- 
lateral proceeding.  See  Oalnes  v.  Harvln,  10 
Ala.  ^1,  498.  Nor  should  such  election, 
ttaoi^  not  strictly  regular,  be  declared  void 
where  there  has  been  no  ftaud,  and  where 
it  has  remained  unquestioned  for  many 
yeara.  28  Am.  &  Ebig.  Em^.  Law  Ed.) 
066.  The  result  of  this  view  would  render 
the  register's  appointments  unnecessary,  and 
therefore  void  for  the  want  of  jurisdiction; 
the  role  being  that,  where  the  creator  of  the 
trust  has  provided  a  method  for  the  filling  of 
vacancies,  this  method  will  be  carried  out 
whenever  possible,  and  vacanclra  can  be  filled 
in  no  other  way,  general  provisions  of  law 
notwithstanding.  28  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  965.  Nevertheless,  the  admission  of 
the  proceedings  and  order  In  evidence,  was 
without  prejudice  to  the  defendants,  since 
the  capacity  of  the  plaintiffs  was  otherwise 
sufficiently  shown,  and  there  was  no  conflict 
in  the  evidence  with  respect  thereto. 

[12-14]  Defendants  asked  their  witness  Sel- 
man,  "Have  the  school  trustees  exercised  any 
acts  of  ownership  over  any  of  that  land  or 
the  academy,  or  anything  ^se,  in  the  last  26 


years?  "  Objection  to  the  question  was  sus- 
tained by  the  trial  court  Acts  of  ownertii^ 
are  collective  facts,  and  the  form  of  this 
question  was  not  objectionable,  as  calling  for 
the  witness'  opinion  or  conclusion.  Wood- 
stock Iron  Co.  V.  B<Aerts,  87  Ala.  436,  6 
South.  349.  Nor.  in  view  of  s(»ne  of  the  tes- 
timony Introduc^  fOr  plaintiffs,  was  tlte  wit- 
ness' negation  of  such  acta  other  than  right- 
ful KD&  proper.  There  are  three  reaacms* 
however,  any  one  of  which  mlg^t  justify'  the 
rejection  of  the  question:  (l)  It  does  not 
appear  that  the  witness  was  qualified  by 
any  sufficient  personal  knowledge  of  the  anb- 
Ject-matter  of  the  inquiry  to  answer  so 
sweeping  a  questl<m;  (1^  tbe  inquiry  as  to 
acta  of  ownership  over  ''anything  else**  than 
the  premises  In  dispute  was  outside  the  is- 
sue, and  therafbre  Inelevant;  and,  dSi  it  oon* 
clusively  appears  from  the  bill  of  vxaevOtaa 
that  this  witness.  In  his  testimony  sctoally 
given,  told  all  he  knew  about  tlie  trustees 
and  Oielr  acta  of  ownership  and  control  over 
the  land,  and.  Indeed,  speciflcally  answered  in 
the  neflfftivB  this  very  inquiry,  a  dni»lleatlon 
of  which  was  not  a  matter  of  right  In  the 
defendants. 

For  tlie  reason  bst  stated,  the  questions  to 
the  same  witness,  as  to  acta  of  ownership  on 
the  part  of  tbe  trustees  over  that  part  of  the 
land  lying  between  the  graward  and  Uar^ 
rett's  creek,  wa«  rejected  wltlioat  preiJndlce 
to  defendants.  The  testimony  ia  the  witness 
to  wfalfdi  we  above  refer  will  be  found  In  the 
reporter's  statement  of  the  case. 

[16]  Common  reputation  as  to  tlie  nambw 
of  acres  in  the  academy  tract  was  not  ad- 
misslUe  to  prove  that  fact,  even  If  the  fact 
were  relevant  It  was  but  hearsay,  and  does 
not  fall  within  any  exception  to  the  rnle  (tf 
exclusion. 

[II]  That  part  of  the  court's  oral  cbai^ 
to  which  exception  was  taken  correctly  statp 
ed  the  law,  though  ita  allusion  to  diitoncex 
was  abstract  so  far  as  the  present  deed  is 
concerned.  This,  however,  as  often  declared. 
Is  not  reversible  error. 

[17]  Gha]^  2,  3,  6.  7,  8.  9,  and  11.  re- 
fused to  defendants,  are  framed  on  the  mis- 
taken theory  that  the  Bradford  deed  vested 
in  the  trustees  (mly  a  power  to  lay  off  10 
acres  of  land.  In  default  of  which  they  had 
taken  nothing  under  the  deed. 

[1 1]  Charges  4,  5,  and  6,  not  being  argued, 
do  not  merit  discussion. 

Charge  10,  that  the  comers  and  distances 
are  not  sufficiently  described  In  the  deed.  Is 
opposed  to  tbe  views  which  we  have  declared 
on  that  subject  ' 

Cha^e  12,  also,  Is  opposed  to  our  ruling 
that  Bradford's  Intention  to  convey  only  10 
acres  was  Immaterial  In  the  face  of  the  spe- 
dfic  description  of  the  land  conveyed. 

We  find  no  error  in  the  .record  prejndldal 
to  appellants,  and  the  Judgment  Is  amrmed. 

Affirmed.  All  the  Justices  concur,  exe^t 
DOWDBIA  O.  J„  not  slttlnc 
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ADAHS  T.  STATEL  | 
(Sapreme  Court  of  Alabama.    Jan.  11,  1912.) 

1.  Cbiuiitai:.  Law  ({  785*)— Instbuctions— 
Weiout  or  Testimony. 

Wheie,  on  a  trial  for  mnrder,  the  relation- 
ship and  aisoGiatioD  of  decedent  with  many  of 
the  state's  witnesseB  jostiSed  an  inference  that 
the  witnesses  were  hostile  to  accused,  and  the 
chief  witness  was  engaged  in  the  combat,  and 
was  shot  by  accused  at  the  time  of  the  killing 
of  decedent,  the  refusal  to  chaive  that,  if  the 
state's  witnesses  exhibited  prejudice  against  ac- 
cused, and  they  did  not  testify  traly  and  were 
not  worthy  of  belief  the  jury  could  disregard 
their  testimony  AelS  reversible  eiror.  (Affirmed 
by  divided  court.) 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1774,  1776-1781 ;  Dec  Dig. 
I  786.*] 

2.  CsnaRAi.  Law  {|  789*)— TRiai.— Ihbtbuo- 
Tzona—RXASORASzjc  Doubt. 

It  is  reveisible  error  to  refuse  to  charge 
that,  where  there  Is  a  probabilitT  of  accuaeas 
innocence,  the  jury  most  acquit  nim. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  1920;  Dec.  Dig;  !  789.*] 

3.  Abbest  (I  6S*)— CBnanai,  OrransB— Au- 

THOBITT  UNDBB  WABBANT. 

Where  two  officers  are  acting  together  tn 
att^npting  to  arrest  one  under  a  warrant  in 
the  possession  of  one  of  them,  the  warrant  la 
a  jnstification  for  both,  and  the  act  of  one  of 
the  officers,  who  does  not  bare  the  warrant  In 
going  into  the  hoase  of  accused  to  arrest  bim 
while  the  other  officer,  having  Uie  warrant, 
stands  near  by,  is  justified  by  the  warrant;  but 
such  officer  mast,  as  reqoired  by  Code  Iwl,  ! 
«26S,  inform  acensed  of  Us  authority  and  pro- 
duce the  wairant  before  making  u  arrest, 
where  the  warrant  is  demanded. 

[Kd.  Note. — For  other  cases,  see  Arrest,  Outt. 
Dig.  H  101-164;  Dec.  Dig.  |  65.*] 

Ib-HOUCim  (I  111*)  — SKLr-Ite7SN8K— Bi- 

sxfiTAitcB  OF  Abbest. 

A  citizen  may  rerist  an  unlawful  arrest; 
but  lie  may  not  use  such  force  ss  will  oidan- 
ger  the  life  of  the  officer. 

[Ed.  Noter-For  other  case^  see  Homicide, 
Cent.  Dig.  H  14S,  144;  DecTtKg.  |  111.*] 

S.  CBruxKAL  I«aw  ({  782*)— Ihstbuotions- 
RxASONABix  Doubt. 

An  instmction  that,  where  the  evidence  is 
evenly  balanced,  the  jury  mnst  acquit  accused 
is  property  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  782.*j 

6w  CaiMiKAi.  Law  (S  IITO'^*)  —  Evidbncb— 

TTAM«.gwi  EbBOB. 

Where  a  question  asked  a  witness  was  not 
answered,  acensed  may  not  complain  of  the 
question  objected  to  by  him. 

[ETd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ||  S12&-8135 ;  Dec  Dig.  S  n70>^.*J 

7.  GsnaiiAi.  Law  d  693*)— Etidencb— Mode 
OF  OBjxcnoN. 

Where,  on  a  trial  for  murder  of  an  officer 
while  attempting  to  make  an  arrest  under  a 
warrant,  the  warrant  was  introduced  in  evi- 
dence without  objection,  the  warrant.  If  shown 
not  to  be  genuine  or  correct,  mnst  be  excluded 
by  motion,  and  not  by  an  ohJection  to  its  in- 
troductlon. 

[Bd.  Note.— For  other  easM,  see  Criminal 
Law,  Cent  Dig.  1 1880;  DecTDlff.  |  60S.*] 

McClellan  and  8<HBerTlllet  JJ^  dlsHnting. 


Appeal  ffttm  COty  Coort  of  Montgomery; 
Armatead  Brown,  Judge. 

John  Adams  was  conrlcted  of  mnrder  In 
the  second  degree,  and  he  appeals.  Revers- 
ed and  remanded. 

It  appears  from  the  facts  in  the  case  that 
EUlngton  and  Berry,  two  policemen,  went  to 
the  home  of  John  Adams  to  arrest  blm  on 
a  misdemeanor  charge,  Ellington  being  arm- 
ed with  a  warrant  for  bis  arrest;  and  that 
in  attempting  to  make  the  arrest  Berry  was 
killed  and  Ellington  wonnded  by  Adams. 
Ttie  witnesses  were  Uie  wife  of  the  dead 
man,  Ellington,  who  was  wounded,  Julius 
Smith,  W.  E.  Holland,  and  Bellinger  Cheney, 
most  of  whom  were  connected  with  the  police 
department  The  evidence  was  in  conflict 
as  to  how  the  killing  occurred;  that  for  the 
state  tending  to  show  an  outrageous  killing, 
and  that  for  the  defendant  tending  to  show 
self-defense. 

The  following  charges  were  refused  to  the 
defendant:  (20)  "The  court  charges  that  If 
the  state's  witnesses  have  exhibited  prej- 
udice or  anger  against  the  defendant  and 
satisfled  you  that  they  have  not  testified 
truly  and  are  not  worthy  of  belief,  and  you 
think  their  testimony  should  be  disregarded, 
you  may  disregard  It  altogether."  (12)  "The 
court  charges  that,  if  there  is  a  probability 
of  defendant's  innocence,  yon  shonld  acquit 
him."  (5)  "The  court  charges  that,  if  the 
officers  went  into  Adams'  house  to  arrest 
him  for  a  misdemeanor  not  committed  in  the 
officers*  presence,  the  officer  not  having  the 
warrant  the  officer  was  engaged  in  an  un- 
lawful act"  (fSi  "The  court  charges  that  the 
citizen  may  oppose  a  forcible  aggression  up- 
on him  In  the  execution  of  an  unlawful  ar- 
rest even  to  slaying  the  officer  when  the 
arrest  cannot  otherwise  be  prevented."  (22) 
"The  court  charges  that  if  the  evidence  Is 
evenly  balanced  the  jury  should  lean  to  the 
side  of  mercy  and  acquit  the  defendant." 

John  S.  TlUey,  for  appellant  B.  O.  Brick- 
ell,  Att7.  Oen^  and  W.  L.  Martin,  Asst.  Atty. 
Oen.,  for  the  State. 

ANDERSON,  J.  [1]  Charge  20.  refused  the 
defendant.  Is  predicated  upon  an  elementary 
rule  of  law,  and  the  refusal  of  such  a  charge 
has  been  frequently  held  to  be  reversible  er- 
ror. Burkett  T.  State,  164  Ala.  10,  45  South. 
682;  Hammond  T.  State.  147  Ala.  70,  41 
South.  761.  It  Is  true  the  refusal  of  a  sim- 
ilar charge  In  the  case  of  Wright  t.  State, 
156  Ala.  108.  47  South.  201,  was  JnsUfled, 
because  abstract.  We  cannot  say,  however, 
that  the  charge  is  abstract  In  the  case  at 
bar,  as  the  relationahlp  and  association  ot 
the  deceased  with  many  of  the  state's  wit- 
nesses could  afford  an  Inference  tor  the  Jury 
that  the  Bald  witnesses  were  hostile  to  the 
defttidant  Moreover,  the  prlncUnl  witness, 
Ellington,  was  engaged  in  the  combat,  and 
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was  Bbot  b7  tbe  defendant  at  the  same  time 

that  Berry  was  killed. 

[2]  Gbarge  12,  refosed  the  defendant,  has 
repeatedly  received  the  approval  of  this 
court,  and  Its  refusal  has  oftra  been  pro- 
nounced reversible  error.  Fleming  v.  State, 
150  Ala.  19,  43  South.  219;  Bones  v.  State, 
117  Ala.  138,  23  South.  188;  Whltaker  v- 
State,  106  Ala.  30,  17  South.  466;  Croft  v. 
State,  05  Ala.  3,  10  South.  617;  Bain  v. 
State.  74  Ala.  38;  Shaw  v.  State.  125  AJa. 
80,  28  South.  390;  Henderson  v.  State.  120 
Ala.  360.  26  South., 236:  Prince  t.  State, 
100  Ala.  144.  14  South.  400,  46  Am.  St  Bep. 
28:  Nordan  t.  BtatSk  148  Ala.  18,  89  South. 
406. 

[3]  It  may  be  conceded  that  tbe  arrest  In 
question,  the  defendant  having  been  charged 
only  with  a  misdemeanor  not  committed 
wltbln  tbe  presence  of  tbe  officer,  conld  only 
have  been  lawfully  made  under  a  warrant 
(section  6260  of  the  Code  of  1907);  yet  the 
state's  proof  shows  that  Ellington  did  have 
a  warrant,  and  tbe  deceased,  Berry,  was  sent 
to  help  err^t  the  defeqdaut,  and  was  act- 
ing in  concert  with  Mllngton  when  he  went 
to  the  house  to  arrest  the  defendant  Where 
two  officers  are  acting  together,  the  posses- 
sion of  tbe  warrant  by  one  Is  sufficient  Justi- 
fication for  both.  People  v.  Durfee,  62  Mlcb. 
487,  29  N.  W.  100.  Berry  was  not  therefore, 
«)gaged  In  an  unlawful  act  In  going  Into 
the  house  of  Adams  to  arrest  blm,  although 
be  did  not  have  tbe  warrant  on  bis  person; 
It  being  held  by  Ellington,  who  was  near  by. 
It  was  bis  duty,  however,  under  section  6268 
of  the  Code,  to  inform  the  defendant  of  his 
authority;  and  if  the  warrant  was  demanded 
or  required  he  should  not  have  made  the 
arrest  until  tbe  warrant  was  produced. 
Charge  6,  requested  by  tbe  defendant  was 
properly  refused.  If  not  otherwise  bad.  it 
was  calculated  to  mislead  tbe  Jury  to  tbe 
belief  that  Berry  bad  no  right  to  act  under 
a  warrant  held  by  Ellington. 

[4]  There  was  no  error  In  refusing  charge 
8,  requested  by  tbe  defendant  If  not  oth- 
erwise bad,  it  was  calculated  to  mislead  tbe 
Jury  into  the  belief  that  tbe  defendant  would 
have  the  right  to  kill  the  officer  while  mak- 
ing a  forcible  arrest  under  an  unlawful  war- 
rant regardless  of  tbe  amount  of  force  used 
to  accomplish  said  arrest  The  citizen  may 
resist  an  attempt  to  arrest  blm  which  is 
simply  illegal,  to  a  limited  extent  not  In- 
volving any  serious  injury  to  the  officer.  He 
is  not  authorized  to  slay  tbe  officer,  except 
In  self-defense;  that  Is,  when  the  force  used 
against  him  Is  felonious,  as  distinguished 
from  forcible.  It  is  better  to  submit  to  an 
unlawful  arrest  though  made  with  force, 
but  not  with  such  force  as  to  endanger  the 
life  or  limb,  than  to  slay  the  officer. 

IS]  There  was  no  error  in  refusing  charge 
22,  requested  by  the  defendant  Hill  v. 
State,  166  Ala.  3,  46  South.  864;  Kirhj  T. 
SUte,  IM  Aim.  66,  M  Soutli.  88. 


[6]  The  appellant  can  take  noOilitt  by  the 
objection  to  the  question  asked  ElUxvton  aa 
to  tbe  ixtsltton  of  tbe  deceased  wben  shot  as 
tbe  record  shows  that  said  question  was  not 
answered. 

There  was  no  &nor  in  permitting  tbe  state 
to  show  that  Berry  went  with  Ellington  to 
help  make  the  arrest  &nd  that  Eailngton 
had  a  warrant;  tor,  as  heretofore  stated, 
if  they  were  acting  In  concert  tbe  warrant 
was  a  protection  to  both  of  tbem. 

[7]  The  warrant  bad  been  Introduced  Id 
evi^nce  without  objection  from  defoidant 
and  an  objection  to  the  introduction  of  same 
after  it  had  already  been  Introduced  was 
not  proper  or  appropriate.  If  the  cross-ex* 
amlnation  disclosed  that  it  was  not  correct 
or  genuine,  it  should  have  been  eradicated 
by  motion  to  excdude,  and  not  by  objecting 
to  same  after  It  bad  previously  been  intro- 
duced. We  do  not  wish  to  be  understood, 
however,  as  holding  that  the  cross-examina- 
tion of  Wtlllamson  discredited  tbe  warrant, 
so  as  to  authorize  the  exclusion  of  same 

While  we  have  discussed  only  tbe  ques* 
tlons  argued,  the  other  rulings  have  been 
considered,  and  we  find  no  reversible  errors, 
other  tlian  tbe  ones  previously  suggested. 

The  Judgment  of  the  city  court  to  wversed, 
and  tbe  canse  Is  rmanded. 

Beversed  and  remanded. 

SIMPSON  and  HATFIELD,  JJ.,  concur 
In  tbe  opinion.  SAYBB,  J.,  concurs  In  tbe 
opinion  and  In  tbe  reversal  of  tbe  case,  but 
thinks  that  cha^e  20,  while  correct  was  ab- 
stract In  tbe  present  case,  and  that  the  re- 
fusal of  same  was  not  reversible  error.  Mc- 
CLELLAN  and  SOMEBYILLE,  JJ.,  tblok 
that  tbe  case  should  be  affirmed,  and  tb^ 
fore  dissent 

Justices  HcCIiELLAN  and  SOMERTILLB 
are  of  tbe  opinion  that  the  trial  court  did 
not  commit  reversible  error  In  refusing  spe- 
cial charges  12  and  20.  That  numbered  20 
obviously  referred,  by  tbe  employment  in 
its  hypothesis,  of  tbe  term  "exhibited,"  to 
manifestations  of  *^rejudlce  or  anger  against 
the  defendant"  by  witnesses  while  b^ore 
tbe  Jury  on  tbe  trlaL  There  la  not  a  line 
in  the  bill  of  exceptions  to  Justly  that  fea- 
ture of  tbe  bypothesis  of  charge  20.  It  was 
therefore  abstract  and  properly  refused,  as 
was  expressly  ruled  in  Wrist's  Case,  156 
Ala.  106,  47  South.  201. 

In  several  clearly  expressed  special  charg- 
e's given  at  the  instance  of  the  defendant 
the  Jury  were  advised  that  they  could  not 
convict  the  defendant  unless  they  were  con- 
vinced of  his  gnllt  beyond  a  reasonable  doubt 
and  to  a  moral  certainty.  It  bas  been  often 
ruled  here  "that  a  probability  of  innocoice  is 
the  equlval^t  of  a  reasonable  doubt  of 
guilt"  Sanders  v.  Davis,  iSQ  Ala.  375,  3S5, 
44  Sontb.  079;  Bones  v.  State,  117  Ala.  134, 
139.  23  South.  138;  WhlUker  SUte,  106 
Ala.  80h  8Qr  IT  Sooth.  406^  ud  otber  aa- 
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thorttles  therein  dted.  ReaaonaJtle  doubt 
ond  prolntfaitif  of  ImooMoe  (the  latter  oc- 
cnrrliis  In  charge  12),  both  baring  refermoe 
to  tlie  itate  and  d^iree  of  aamirance  req- 
Qlstte  to  jutti^  a  convlcUoD  of  an  accnaed, 
being.  In  law,  eanlvalent,  tbe  court  vaa  not 
obl^ed  to  rdterate,  1»  merely  Otlferent  lat^ 
ffuoffSf  tbe  same  idea  it  bad  vxpreaaeA,  at 
defoidantfa  Instance,  to  the  Jury;  and  hence 
the  court  committed  no  prejudicial  error 
in  refulng  charge  12.  This  court  has  here- 
tofore Miprored  diarge  12;  but  It  has  not 
heretofore  taken  account  of  tbe  fact,  jvesent 
on  thla  appeal,  that  the  court,  In  otb»  ape- 
dal  chargea  given  for  the  defendant,  inatruct- 
ed  the  Jury  with  respect  to  the  approved 
equivaloit  of  the  very  eeaence  of  charge  12. 
As  they  rlew  the  matter,  any  other  con- 
dnslon  would  jetqmrdlse  solonn  JW^menta 
by  a  mere  play  upon  words. 

Aside  from  this,  however — Independent  of 
It — tbey  are  convinced  from  the  record  that 
the  verdict  of  the  Jury  would  not  have  been 
different,  had  special  charge  12  been  given 
to  the  jury,  Instead  of  reftued.  Being  so 
convinced,  they  conceive  It  to  be  th^  duty 
to  apply  in  this  case,  as  tbe  court  did  in 
Pope  V.  State,  57  South.  245,  the  just  rule 
expressed  In  this  provision  of  the  statute 
(Code,  i  6264),  "But  the  Judgment  of  convic- 
tion must  not  be  reversed  because  of  error  In 
the  record,  when  the  court  Is  aatlsfled  that 
no  injory  resulted  therefrom  to  the  defend- 
ant," and  as  Interpreted  In  Dennis'  Case,  118 
Ala.  72,  79.  23  South.  1002,  1004,  as  follows: 
"We  are  <HE  the  opinion  the  proper  construc- 
tion of  this  section  of  the  Code  Is  that  the 
court  most  be  satisfied  that  the  verdict  of 
the  Jnry  would  not  have  been  dlfleroit  If  the 
charge  had  been  given."  They  therefore 
think  the  ju^^wt  and  sentence  of  tbe  law 
proDoun.jed  In  tbe  city  coort  aboold  be  af- 
firmed. 


JOHNSON  V.  STAm 
(Court  of  Appeal!  of  Alabama.  Jan.  10, 1912.) 

1.  JuBT  (i  70*)— Oapxtai.  Gaskb— STATuns— 
Ndhbbb  to  be  SUHWOiriD. 

Aets  1909.  p.  317,  I  32.  requiring  the 
court,  in  capital  cases,  to  order  the  sheriff 
to  snmmon  not  less  than  50  nor  more  than  100 
jarors,  includlDar  those  summoned  on  the  regu- 
lar Juries  for  the  week  set  for  the  trial,  etc., 
is  mandatory,  so  that,  where  accused,  indicted 
for  murder  in  tbe  first  degree,  seasonably 
objects  to  the  venire  because  of  tbe  failure  of 
tbe  court  to  make  the  statatozy  order,  the 
Tenire  must  be  quashed. 

[Bd.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  f  828;  Dee.  Dig.  i  70.*] 

2.  Cbimihax  Law  (|  782*)— Evioencs— Sblt- 

An  instruction  that,  to  justify  the  killing 
of  a  person  under  self-defense,  the  law  says 
that  certain  things  must  be  proven  by  all  the 


evidence  in  tbe  case  to  the  latlsfoction  of  the 
Jury  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.Dig.  S8  1880-1882 ;  Dec J)lg.  {  782.*] 

3.  Cbjhinai,  Law  (|  780*)— iNSXBCcnoR^ 

Rbasonablb  Doubt. 

The  refusal  to  charge  that.  If  there  b  a 
probability  of  accused's  innocence  be  nrast  be 
acquitted,  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Crimiiml 
Law,  Cent.  Dig.  1  1920;  Dec  Dig.  |  789.*] 

Appeal  from  Circuit  Court»  Wlnsttm  Coun* 
ty;  Travla  Williams,  Special  Jodga 

Luther  Johnson  waa  convlctad  of  murder 
In  the  second  degree  and  be  appeals.  Be* 
vened  and  remanded. 

The  part  of  the  orri  charge  referred  to  in 
the  opinion  Is  as  follows :  "In  order  to  Jus- 
tify the  killing  of  a  human  being  nnder  self- 
Jefense.  the  law  says  that  certain  tWngB 
must  be  proven  to  you  by  all  the  evldrace  In 
the  case  to  your  satisfaction."  The  follow- 
ing is  charge  22 :  "I  chaise  you  that,  If  there 
ts  a  probability  of  the  defendant's  innocence, 
yon  most  acquit  him." 

James  J.  Bay,  for  appellant  B.  O.  Brick- . 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Asat  Atty. 
Oten.,  for  the  State. 

PELHAH,  J.  The  defendant  was  Indicted 
and  tried  for  murder  In  the  first  d^pwe  and 
convicted  of  murder  In  the  second  degree. 

The  fatal  dlfflcnlty  occurred  at  an  enters 
talnmoit  or  "party**  of  a  pid)Iic  native, 
^ven  at  the  home  of  one  Bowe,  which  was 
attended  by  tbe  two  daughters  of  the  de- 
ceased. Tbe  defendant  started  to  accompany 
the  daughters  of  deceased  from  the  place  of 
entertainment  to  their  home,  what  a  diffi- 
culty arose  between  the  father  and  the  de- 
fendant, resulting  In  tbm  ffttal  shooting  of 
tbe  former  by  the  latter.  VHiUe  Oiere  Is  no 
positive  fiTidokoe  showing  that  the  defend- 
ant was  responsible  for  the  daughters  of  the 
deceased  going  to  the  oitertalnment  ox  dance 
In.  oppoaltlon  to  Us  wishes,  U  Is  msnlfest 
that  tbe  fatiier  hdd  snch  a  beUe^  and  the 
dlfllonlty  started  tbe  father^  offering  ob- 
jection to  the  defoidant  acconq>anying  his 
daughters,  or  one  of  them,  home  from  the 
dance.  The  evldrace  is  In  nmfllct  as  to  practi- 
cally all  of  the  principal  particulars  relating 
to  the  difficulty  resulting  in  tbe  killing.  Tbe 
evidence  of  the  state  tends  in  general  to  show 
that,  upon  the  father  peaceably  and  qi^tly 
proteetlng  against  the  defendant's  escorting 
his  daughter  home,  the  defendant  persisted, 
and  almost  immediately,  and  without  provo- 
cation, assaulted  tbe  father  by  shooting  him 
with  a  pistol  three  times,  inflicting  a  fatal 
wound  from  which  death  ensued  In  a  few 
minutes.  The  evidence  for  the  defense  was 
to  the  effect  that  the  deceased  accused  the 
defendant  of  aorreptitlously  taking  his  daugh- 
ters, or  being  the  cause  of  their  going,  to 
the  dance,  applied  a  vile  epithet  to  defend- 
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ant,  and  attacked  him  with  a  knife,  backing 
him  up  against  a  fence,  whereupon  the  de* 
fendant,  In  self-defense,  shot  the  deceased. 

[t]  The  defendant  being  tried  on  an  indlct- 
meot  charging  murder  In  the  first  degree,  It 
was  necessary  that  the  proTlsions  of  the 
Jury  law  (Acts  1909,  pp.  305,  317-319,  S  32), 
applicable  to  a  person  on  trial  for  a  capital 
felony,  be  complied  with.  No  order  la  shown 
by  the  record  to  have  been  made,  as  required 
by  the  provisions  of  section  32.  The  record 
recital  Is  that:  "Thereupon  the  presiding 
judge,  In  open  court,  •  •  *  drew  from 
said  box  the  names  of  65  persons  to  consti- 
tute  a  special  ventre  for  the  trial  of  this 
cause."  But  the  ordes  provided  for  by  sec- 
tion 32  that  the  court  mast  make,  fixing  the 
number  of  Jurors,  Is  not  shown  to  have  been 
made ;  and  the  provisions  of  this  statnte 
having  been  Iield  by  the  Supreme  Court  to 
be  mandatory  (Harris*  Case  [Sup.]  55  South. 
600;  Jackson's  Case  [SupJ  65  South.  118,120; 
Bailey's  Case  [Sup.]  56  South.  601).  and  the 
objection  of  the  defendant  having  been  sea- 
sonably interposed,  the  conrt's  action  In 
overruling  the  objection  made  to  the  venire 
by  the  defendant  la,  nnder  the  rulings  of  the 
Supreme  Court  In  the  cases  above  cited,  er- 
ror for  which  the  case  must  be  reversed. 

Whether  or  not  the  court  sofflcl^tly  in- 
quired into  the  qualifications  of  the  venire- 
men who  appeared  to  satlaTy  the  require- 
ments of  the  statute,  as  against  the  apedflc 
objections  made  by  the  defendant,  Is  qnes- 
tlonable;  but  it  is  unnecessary  to  discuss  the 
question,  or  the  various  rulings  on  the  evi- 
dence and  other  objections  arWng  on  the 
trial,  as  the  case  must  ba  i«v«r8ed  for  the 
court's  error  In  falUi^  to  make  the  manda- 
tory order  reqoired  by  statute,  definitely  fix- 
ing the  number  of  jurors;  and,  the  case  hav- 
ing beea  tried  by  a  qpedal  judge,  the  same 
questions  are  not  likely  to  occur  or  ajwther 
trial. 

W  That  part  of  the  oral  charge  excepted 
to,  In  which  the  court  charged  the  jury  that, 
"under  self-defense,  the  law  says  certain 
things  must  be  proven  to  you  by  all  the  evi- 
dence in  the  case  to  your  aatSstaetUai,"  Is 
clearly  erroneous. 

[S]  Written  charge  No.  22,  requested  by 
the  defendant  and  refused  by  the  court,  is 
the  same  charge  that,  to  refuse,  has  been 
repeatedly  h«AA  to  be  reversible  error.  These 
cases  are  collected  and  dted  approvingly  in 
the  recent  case  of  Adams  v.  State,  07  South. 
S91.  Ala.  Sup.  Ct,  present  term. 

Some  of  the  other  refused  charges  ore 
mere  copies  of  chafes  that  have  been  con- 
sidered and  passed  upon  by  the  Supreme 
Court  and  approved;  but  we  do  not  deem 
that  a  further  discusaion  of  the  case  would 
serve  any  beneficial  purpose,  and  it  is  un- 
necessary, as  the  errors  pointed  out  neces- 
sarily require  an  order  of  reversal. 

Reversed  and  remanded. 


JACKSON  V.  STATE. 

(Court  of  Appeals  of  Alabama.  Jan.  11,  1912.> 
On  Application  for  Rehearing, 
Jan.  80,  1912.) 

1.  LaBCEWT    (I  15*)— POSBBSSXON   OF  PBOP- 
XBTT. 

Where  a  danshter  had  poasenrion  of  her 
father's  money  as  ols  agent,  and  kept  the  same 
la  her  trunk,  her  taking  the  money  anlmo  fur- 
and!  constituted  larceny. 

[E}d.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  SI  39-12;  Dec.  Dig.  1  15.*] 

2.  CanaNAi.  Law  (I  792*)— Ivbibuciiohs- 
Appuoabiutt  to  Bvidehck. 

The  evidence  in  a  larceny  prosecntloQ  tend- 
ed to  show  that  accused  and  a  female  were 
criminaUy  intimate,  and  that  the  latter  la- 
formed  accused  that  she  had  in  her  trank 
money  belonging  to  her  father,  and  that  be 
told  her  to  get  it,  and  she  could  go  with  falm 
to  another  state,  whereupon  she  took  tbe 
money  from  the  trunk.  Held,  that  a  charge 
that  unless  the  jury  foimd  from  the  evidence 
beyond  aU  reasonule  doubt  and  to  a  logAcal 
certainty  that  accused  conspired  with  the  fe- 
male,  or  aided,  abetted,  or  incited  her  to 
steal  the  money,  they  could  not  convict  ac- 
cused, was  sufficiently  favorable  to  accused, 

[Bd.  Note.— For  other  eases,  see  Crimhul 
Law,  Gent.  Dig.  U  181»-1820:  Dee.  Dig.  I 
792.*] 

3.  GanaNAi.  Law  ({  1109*)— Haruubs  Bb- 
BOB<— Anicissioit  OF  BviDEncBi. 

Where,  In  a  prosecation  (or  larceny  com- 
mitted by  accused  with  the  owner's  daogbter. 
tbe  nudisputed  evidence  showed  that  accused 
and  tbe  daughter  left  the  county  together  and 
went  to  another  town,  defendant  was  not 
prejudiced  by  permittiog  a  question  to  the  own- 
er as  to  whether  be  found  out  that  accused  had 
left  the  town,  and  permitting  witness  to  aa- 
Bwer  in  tbe  affirmative. 

[Ed.  Note. — For  other  cases,  see  Grimiaal 
Law,  Cent.  Dig.  H  3137-^143;  Dec  Dig.  I 
1169.*] 

4.  CanciNAi.  Law  (|  1170*)— Habklbss 

BOB— £X0I.iraiOH  OV  BnDBHCB, 

There  was  no  error  of  which  aoeused  could 
complain  in  refusing  to  permit  an  answer  to  a 
gaestion,  where  the  witness  had  theretofore 
answered  the  same  question. 

[Ed.  Note.— For  other  cases,  see  GiimiasI 
Law,  Cent  Dig.  H  S14&-81SS;  De&  Dig.  I 
1170?.*] 

5.  OenciNAL  Law  (|  78S*)— ImrBuonoRS— 

COHSIDEBINO  EVIDEROB— MaUOX  OP  WlT- 
HBSS. 

A  requested  charge  that,  if  the  jury  fouod 
that  a  witness  bad  exhibited  malice  or  01  will 
toward  accused,  they  might  reject  Ua  entire 
testimony  if  they  believed  that  witness  on 
that  account  was  not  worthy  of  belief,  was 

Sroperly  refused,  where  such  witness  testi- 
ed  as  to  facts  necessarily  within  his  knowl- 
edge and  was  corroborated  by  accused  him- 
self, as  the  jury  could  not  disregard  the  tes- 
timony of  a  biased  witness  tf  they  believed  he 
testified  truthfully. 

[Ed.  Note.— For  other  esses,  see  Oriminal 
Law,  Cent  Dig. «  177S-1781, 1889-18M;  Dw^ 
Dig.  1  786.*] 

0.  WITITE88K8      (I  88*)— PEMOnS  JOIim.T 

Chabged. 

After  severance  as  to  persons  jointly  in- 
dicted, one  of  them  could  testify  as  a  state's 
witness  in  a  prosecution  of  the  other. 

[Ed.  Note.— For  other  cases,  see  ^tneeses. 
Cent  Dig.  H  245,  246;  Dec.  Dig.  |  89.*] 
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7.  WiTNEsans  (f  87*)— Chabacteb  WmiKsa 
— Oppobtunitt  fob  Knowledge. 

There  wu  no  reversible  error  in  excluding 
a  qneitton  wbatber  vitness  had  ever  heard 
anything  againat  accQBed'g  character  where  the 
•>Dly  showing  of  the  witneaa'  opportunity  to 
know  of  accuaed'a  character  waa  bis  teatl- 
monr  that  be  lived  at  the  same  place,  and 
had  snowQ  aeensed  fire  or  years. 

[Bd.  Note^For  other  casea,  see  Witnesses, 
Cent.  Dig.  ii  80-87;  Dae.  Dig.  |  37.*] 

&  Cbimihal  Law  (i  tl41*)— Appbai/— Pbb- 

BUMPTIONS. 

Error  must  be  affirmatively  ahown  by  the 
record  on  appeal,  and  wiU  not  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  8014,  8016;  Dec  Dig.  S 


On  Application  for  Rehearing, 

9.  Crihinai.  Law  (8  fill*)— Instbuctions— 
Chaboes  on  Faots. 

Where  evidence  is  admitted  for  a  specific 
purpose,  a  charge  conflning  its  consideration 
to  that  purpose  la  not  bad  as  giving  undue 
prominence  to  particular  evidence. 

CEd.  Note.— For  other  cases,  see  Criminal 
r^w,  Cent  Dig.  H  1969-1972;  Dec  Dig,  f 
811.*] 

10.  CsiuiNAL  Law  ({  814*)— Inbtbuctions— 
Abstsaot  iHsranonoNS. 

A  charge  which  does  not  state  a  correct 
legal  principle  applicable  to  the  evidence  in  a 
particular  case  should  be  refused,  though  it 
may  be  correct  upon  otlier  facta. 

[Bd.  Note^For  other  oaaea,  see  Criminal 
Law,  Cent  Dig.  |  1979;  Dec  Dig.  1  814.*] 

11.  CBnanAi.  IjLw  ({  7^)— Tbiai^Fsot- 

INCK  OF  JiTBT. 

While  the  jnry  are  the  sole  Judges  of  the 

credibility  and  wdght  of  the  evidence,  they 
cannot  arbitrarily  reject  testimony. 

lEd.  Note.— For  other  cases,  see  Criminal 
T^w.  Cent  Dig.  H  1719-1721;  Dec  Dig.  % 
742.*] 

Appeal  from  Git7  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Daniel  Jackson,  alias,  etc,  was  convicted 
of  larceny,  and  be  appwls.  Affirmed. 

Hin,  Hill  ft  Whiting  and  PhU  H.  Stem, 
for  ai^Ilant.  B.  O.  Brickell.  Atty.  Oen.,  for 
tbe  State. 

DE  GRAFFENRIBD,  J.  The  defendant 
and  Lena  Taylor  were  Jointly  Indicted  for 
the  larceny  of  a  $50  bill,  the  property  of 
William  Taylor.  The  defendant,  upon  Ills 
motion,  was  granted  a  severance,  was  tried 
itnd  convicted  by  a  Jury  of  tbe  offense,  was 
sentenced  to  tbe  penitentiary,  and  appeals. 

It  appears  that  ticna  Taylor  Is  the  daugh- 
ter of  said  William  Taylor,  and  that  she  lived 
with  ber  father  and  mother  as  a  member  of 
their  family.  It  further  appears  that  the 
father  had  more  than  flOO  in  cash,  and  that 
I^ena  Taylor  bad  access  to  it  The  testimony 
of  Ijena  Taylor  tends  to  show  that  the  money 
was  kept  in  ber  trunk,  that  she  kept  the  key, 
waa  tbe  custodian  of  the  money,  and,  to  use 
her  language,  "that  she  used  some  of  it ;  that 
her  father  never  objected  to  it" 


[1]  If  Lena  was  In  fact  the  custodian  of 
the  money,  she  was  simply,  under  the  evidence 
In  tbis  case,  in  possession  of  it  as  a  member 
of  her  father's  family — In  law  bis  servant — 
and  ber  possession  of  the  key  and  ber  owner- 
ship of  the  trunk  in  whldi  the  money  was 
kept  In  bis  house  in  no  way  afTected  her  fa- 
ther's possession  of  the  money.  It  is  also 
evident  that,  If  she  at  any  time  used  any  of 
the  money,  the  use  was  for  some  legitimate 
purpose  of  herself  or  the  family  for  which, 
as  bis  child,  she  knew  she  possessed  bis  con- 
sent "It  has  often  been  decided,  and  is  now 
settled  law,  that  goods  In  tbe  bare  charge  or 
custody  of  a  servant  are  legally  in  the  pos- 
se^Ksloa  of  the  master,  and  the  servant  may 
be  guilty  of  trespass  and  larceny  by  tbe 
fraudulent  conversion  of  such  goods  to  bis 
own  use."  Crocheron  v.  State,  86  Ala.  64,  5 
South.  649,  11  Am.  St.  Rep.  18.  The  testi- 
mony. In  the  aspect  most,  favorable  to  the 
defendant  shows,  as  above  stated,  that  tbe 
woman  Lena  Taylor  had  tbe  bare  charge  or 
custody  of  the  money,  and,  if  she  took  the 
money  described  in  the  indictment  animo 
furandl  out  of  her  trunk,  she  was  guilty  of 
larceny.  Oxford  v.  State,  83  Ala.  418 ;  Hol- 
brook  V.  SUte,  107  Ala.  IM,  18  South.  109, 
&4  Am.  St  Rep.  65. 

[2]  It  appears  from  the  evidence  offered  on 
behalf  of  the  state  that  tbe  defendant  and 
aald  Lena  Taylor  were  criminally  Intimate 
with  each  other ;  that  the  defendant  was  in- 
formed by  ber  of  the  existence  and  where- 
abouts of  tbe  money ;  tliat  be  decided  to  go 
to  Savannah,  Ga.;  that  be  told  Lena  to  get 
the  money,  asked  ber  If  she  did  not  want  to 
go  to  Savannah  with  falm,  and  told  ber  that. 
If  she  would  get  tbe  -money,  she  could  go 
with  blm.  Thereupon,  tbe  evidence  tends  to 
show,  Lena  Taylor  took  from  the  trunk 
something  over  flOO,  Including  the  fSO  bill 
described  In  the  indictment,  and  she  and  tbe 
defendant  left  Montgomery  county  together, 
and  together  spent  tbe  money.  The  conrt 
at  the  request  of  the  defendant,  charged  tbe 
Jury  that,  "unless  you  find  from  the  evidence 
beyond  all  reasonable  doubt  and  to  a  moral 
certainty  that  Dan  Jackson  conspired  with 
Lena  Taylor  or  aided  or  abetted  or  incited 
Lena  Taylor  to  steal  the  money  of  William 
Taylor,  then  you  cannot  convict  tbe  defend- 
ant" In  the  above  charge,  the  court,  it 
seems  to  us,  placed  the  defendant's  case  be- 
fore the  Jury  as  favorably  for  tbe  defendant 
as  it  could,  under  the  facts,  have  been  plac* 
ed.  1  Mayfleld's  Dig.  p.  216,  {  47.  As  tbe 
undisputed  facts  show  that  L«ia  Taylor  was 
the  bare  custodian  of  the  money,  the  court 
was  Ju6tl6ed  In  making  the  oral  explanation 
of  charge  four  given  at  tbe  request  of  the 
defendant,  to  which  an  exception  was  re- 
sen'ed  by  tbe  defendant,  and  it  was  free 
from  error  In  refusing  the  various  written 
charges  requested  by  the  defendant  covering 
tbe  subject  of  embezzlement 
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[8]  2.  The  eridence,  without  dispute,  show- 
ed that  defendant  and  Leua  Taylor  left 
Montgomery  county  together ;  that  they  went 
to  Savannah  together ;  and  that  they  were  to- 
gether in  Savannah  at  least  a  part  of  each 
night  There  was  therefore  no  error  preju- 
dicial to  the  defendant  committed  by  the 
court  In  permitting  the  solicitor  to  ask  the 
witness  William  Taylor  the  following  quea- 
tl(Na :  "IMd  you  find  out  that  Daniel  [mean- 
li^  defendant]  had  gone  away  from  there 
[meaning  Ramer,  Montgomery  oonnty]?' 
and  In  permitting  the  witness  to  answer  the 
question  In  the  aflBrmative, 

[41  3.  On  his  cross-examlnatton,  ttie  wit- 
ness WUllam  Taylor  testified,  among  other 
thli^,  as  follows:  "That  the  defen^t  per- 
suaited  her  to  steal  it;  that  she  took  It; 
that  she  had  the  power  to  go  In  there  when- 
ever she  got  ready ;  that  he  was  low  down 
enough  to  do  it ;  that  he  had  both  his  daugh- 
ter and  the  defendant  arrested ;  that  he  did 
not  tell  Mr.  Walters  on  yesterday  at  the 
courthouse  that  the  only  reason  he  had  the 
defoidant  arrested  was  because  the  defend- 
ant took  his  daughter,  hut  that  he  did  tell 
Mr.  Waltras  that  It  would  have  been  all 
right  if  the  defendant  had  not  been  married ; 
that  he  said  that  and  that  was  what  he  hated 
about  it;  that  he  did  teU  Mr.  Walters  that 
he  would  never  have  had  the  defendant  ar- 
rested If  the  d^endant  had  not  been  a  mar- 
ried man."  It  is  therefore  evident  that 
when  the  defendant  asked  said  witness  the 
foUovring  question:  "You  got  him  arrested 
because  he  Is  married  and  went  off  with 
your  daughter?"  the  question  had  already 
been  answered  when  .It  was  asked,  and.  If 
the  question  wob  otherwise  unobjectionable, 
the  court  committed  no  error  of  which  the 
defendant  can  complain  In  refusing  to  allow 
the  witness  to  answer  it  « 

[S]  4.  Charge  "B,"  requested  by  the  istead- 
ant,  was  properly  refused.  The  charge  was  In 
the  following  language:  "If  you  find  that 
the  witness  William  Taylor  has  exhibited 
malice  or  111  will  toward  the  defendant,  Dan 
Jackson,  yon  may  reject  his  entire  testi- 
mony, U  you  brieve  that  said  witness,  on 
that  account,  la  not  worthy  of  belief."  Mal- 
ice and  tU  will  oitartalned  by  a  wltn^ 
against  a  party  to  a  cause  may  always  be 
proven  for  the  purpose  of  showUig  the  bias 
of  the  witness  so  that  the  Jury  may  say,  un- 
der all  the  drcumstaaoes  of  the  particular 
oase,  what.  If  any,  weight  shall  be  givoi  to 
the  testimony  of  such  witness.  Undoubtedly 
a  Jnry  has  bo  r^t,  however,  to  discard  the 
entire  testimony  of  a  witness  who,  on  ac- 
count of  bias  or  for  any  other  reason,  "Is  not 
worthy  of  belieT'  If  they  bdleve  the  witness 
swore  truthfully  when  testifying  as  a  wit- 
ness in  the  case.  In  the  present  case  the 
testimony  of  William  Taylor  was  corrobo- 
rated in  some  of  Its  matolal  parts,  as  to 
matters  necessarily  within  his  knowledge, 
by  the  testimony  of  the  defoidant  himself, 


and  in  other  material  parts  by  Uie  testimony 
of  other  witnesses,  and,  although  the  Jm? 
may  have,  because  of  his  bias,  believed  that 
"he  was  not  worthy  of  b^Ief,"  yet,  if  the 
Jury  believed  any  material  portion  of  the 
evidence  of  Dan  Jackson,  they  had  no  right 
to  reject  It  In  Its  entirety.  The  above  charge 
Is  materially  different  from  the  charge 
which  tbe  Supreme  Court  held  to  be  proper 
in  Hammond  r.  State,  147  Ala.  79,  41  South. 
761.  In  the  Hammond  Case  the  charge  re- 
guested  was  as  follows:  "If  any  of  the 
state's  witnesses  have  exhibited  malice 
against  the  defendant  or  anger,  or  have  tes- 
tified to  contradictory  statements  and  there- 
by satisfied  the  Jury  that  thev  have  not  testi- 
/led  truly,  and  are  not  worthy  of  belief,  and 
the  Jury  think  their  testimony  on  these  ac- 
counts should  be  discarded,  they  may  discard 
it  alt(^:etlier."  The  Italicized  portion  of  the 
above  charge  emphasizes  what  we  have  above 
saidf  and  indicates  wherein  chai^  "B" 
requested  In  this  case  was  vicious.  A  charge 
similar  to  the  charge  above  quoted  from  the 
Hammond  Case  was  approved  in  Burkett  v. 
State,  154  Ala.  19,  45  South.  682.  but  as  the 
charge  discussed  In  the  Burkett  Case  was,  as 
above  pointed  out,  materially  different  fn»n 
the  charge  now  under  discussion,  that  easels 
without  value  as  an  authority  on  the  ques- 
tion here  presented. 

[1]  5.  It  appears  from  this  record  that^ 
after  the  finding  of  the  Indictment  and  be- 
fore pleading  to  it,  the  defendant  d^nanded 
a  severance,  and  the  court  made  the  order 
of  severance  prayed  for  by  the  defoidant 
After  this  order  of  severance  was  made, 
the  deCsDdant  pleaded  "not  goll^**  to  the 
Indictment,  and  the  trial  of  the  case  was 
thm  bad.  Lena  Taylor,  who  was  Jointly 
Indicted  wltii  the  deftoduit^  was,  after  snch 
severance  as  above  stated,  against  the  ob- 
jection of  the  defendant  examined  as  a 
witness  against  him.  Pretermitting  any 
consideration  of  tba  question  as  to  what  if 
any,  ^Eect  the  leglslatlTe  «tactments  on  the 
subject  of  the  einnpetencyof  wttnesaes  which 
have  been  adopted  since  tb»  Legislature 
passed  the  acts  nov  known  as  sections  7896 
and  7880  of  the  Code  have  had  upon  said 
sections,  tt  Is  evident  that  the  court  was, 
without  regard  to  snch  sobsequeut  legis- 
lative enactments,  without  error  la  per- 
mitting Lena  Taylor  to  testis  as  a  witness 
toT  the  state.  "The  proper  practice  seems 
to  be  that  where  two  or  more  dtfaidants 
are  Jointly  Indicted  neltber  la  a  witness  fbr 
or  against  the  other,  unless  some  order  Is 
made  In  the  case  which  amounts  to  an  ac- 
quittal or  a  severance.  The  trial  the  one 
proposed  to  be  offered  as  a  witness  must  be 
severed  from  that  of  the  codtfendant 
against  whom  he  is  ofCued;  or  tise  a  ncdle 
prosequi  must  be  taken  or  a  verdict  of  ac- 
quittal stored  In  tarrot  of  the  i»roposed  wU- 
ness  as  antborlKed  by  the  statata"  Hen- 
dorscm  r.  State,  70  Ala.  2»;  South  t.  States 
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S6  Ala.  617.  0  South.  Q2 ;  Woodley  t.  State, 
103  Ala.  2S,  15  South.  820. 

[7]  6.  The  bill  of  exceptloDS  contains  the 
following:  "The  defendant  thai  introduced 
in  evidence  one  J.  B.  Walters,  who  testified 
that  be  lived  at  Snowdoun;  that  he  had 
known  the  defendant  five  or  six  years.  The 
defendant  then  asked  him  the  qnestion, 
'Have  you  ever  heard  anything  against  the 
character  of  this  defendant?*  The  solicitor 
objected  to  this  question,  and  the  court  sus- 
tained tlie  objection,  and  the  defendant  then 
and  there  legally  excepted." 

[t]  Nothing  is  more  plainly  establlahed 
than  tbe  proposition  that  on  appeal  all  the 
presumptions  are  that  the  trial  court  com- 
mitted no  error.  Error  must  be  affirmative- 
ly ahown  by  the  record.  It  will  never  be 
presumed.  There  la  nothing  in  the  above 
testimony  of  tbe  witness  Walters  tending  to 
show  that  he  was  competent  to  testify  either 
affinnatlTely  or  n^tivdy  to  the  defrad- 
ant'B  character.  For  aog^t  that  tbe  above 
questionfl  and  answers  show,  Walters  may 
have  not  betsi  boro  In  the  neighborhood  in 
which  tbe  defendant  lived;  he  may  have 
known  no  person  who  was  acquainted  with 
the  def^daut  or  who  lived  where  the  de- 
fendant was  known.  In  other  words,  "be 
failed  to  show  that  he  was  in  suc^  a  position 
with  ref^^ce  to  the  defendant's  residence, 
or  circle  of  acquaintances,  as  that  the  fact 
of  his  not  having  heard  anything  against 
him  would  have  had  any  tendency  to  show 
that  nothing  had  been  said,  and  that  there- 
fore his  character  was  good."  Holmes  t. 
State,  88  Ala.  26,  7  South.  193,  16  Am.  St 
Rep.  17.  The  court  thraefore  properly  re- 
fused to  allow  the  witness  to  answer  the 
above  question. 

After  a  careful  examination  of  the  record 
In  this  case,  we  are  of  Qie  opinion  that  the 
record  folia  to  disdose  that  the  trial  court 
eommitted  any  error  on  the  defmdant^s 
trial.  The  Judgment  of  Qw  court  below  is 
therefore  affirmed. 

Affirmed. 

On  Application  for  Rehearing. 

1.  The  frequency  with  which  charges  are 
asked  that  the  Jury  in  d^boating  upon 
their  Terdlct  may  consider  certain  apedflc 
testimony,  or  may  reject  certain  specific 
testimony,  or  parts  of  testimony,  leads  tts 
to  announce  the  following  In  r^ly  to  tbe 
application  for  a  rehearing  in  this  case: 

[I]  It  frequently  occurs  that  cbargee  are 
asked  wlildi  the  trial  court,  because  they 
tend  to  give  undue  promlnoice  to  that  part 
of  tlie  testimony  about  which  thc^  are 
asked,  dtonld  refuse^  "There  is,  howeTer," 
says  Stone^  Chief  Justice,  in  Smith  v.  State, 
88  Ata.  7S,  7  South.  S2,  *'a  limited,  excep- 
tional daas  of  cases;  whicA  does  not  f&ll 
within  Qie  rule  stated,  and  Iher^ore  does 
not  fail  withhi  the  rule.  TMtlmony  is 
annetimea  adminOtle  imly  for  a  specific 


purpose,  such  as  the  peaceable  character  of 
the  defendant,  who  is  accused  of  a  crime  of 
vlolmce;  or  testimony  Impeaching  or  sus- 
taining a  witness,  or  testimony  of  previous 
threats,  communicated  or  uncommunlcated, 
made  by  the  person  on  whom  the  Injury  was 
Inflicted,  or  testimony  proving  or  disproving 
the  character  of  tbe  person  alleged  to  have 
been  Injured,  for  turbulence,  violence,  or 
blood-thirstiness.  In  su<di  cases  it  is  but 
right  that  the  Jury  should  be  told  to  what 
extent  this  exertional  testimony  should  be 
weighed  by  them."  Se^  further,  Hale's 
Case,  122  Ala.  85,  26  Sonth.  236;  Roberts* 
Case,  122  Ala.  47,  25  South.  288;  Ferry's 
Case,  78  Ala.  22. 

[II]  2.  It  does  not  follow  that,  because  a 
certain  charge  is  lield  to  be  the  law  as  ap- 
plied to  the  facts  of  one  case,  it  must  be 
given  in  all  other  cases  of  the  same  general 
character.  A  charge  which  does  not  state 
a  correct  1^1  proposition  as  applied  to  the 
evidence  in  the  case  in  which  It  is  asked 
should  not  be  given,  although,  under  tbe 
facts  of  some  other  case,  it  may  have  be«i 
held  to  be  a  correct  chaise.  Oulter  t.  Stat^ 
147  Ala.  89,  41  South.  460;  EeUer  r.  Hol- 
land, 66  Ala.  era ;  Roes,  Adm'r,  t,  Pearson, 
21  Ala.  478;  Robinson  ▼.  Bullock,  66  Ala. 
648;  Street  r.  State.  67  Ala.  87. 

In  the  case  of  Prater  t.  States  107  Ala. 
26,  18  South.  288;  cited  by  counsd  for  ap- 
p^ant  in  his  brief  on  this  application  for 
a  rehearing,  the  Supreme  Court  properly 
held  that  a  charge  asserting  that  "if  the 
evidence  convinces  you  that  Btihralm  Prew- 
Itt  ia  a  man  of  had  diaraetor,  and  un- 
wortliy  of  belief,  then  yoa  may  disregard 
his  evidence  altogether"  should  have  been 
givw.  In  that  case  the  witness  Prewitt  was 
contradicted  aa  to  erery  material  fiiet  to 
which  he  testified.  In  tbe  present  case  the 
witness  William  Taylor  was  corroborated  In 
material  parts  of  his  testimony,  not  only  by 
every  other  witness  who  testifled  in  the  case, 
but  by  the  defendant  himself,  who)  he  testi- 
fled as  a  witness.  Tbe  tftcts  to  which  WU- 
11am  Taylor  testifled  and  which  the  defend- 
ant, when  he  testifled  as  a  witness,  ad- 
mltted  to  be  true,  were  foots  necessarily 
within  the  knowledge  of  said  William  Tas- 
lor.  These  foots  wrae  material,  and,  as  the 
defendant  himself  corroborated  the  witness 
as  to  this  part  of  Us  testimoi^,  an  instme- 
tlon  authorising  the  Jni7  to  reject  his  tes- 
timony as  a  whole  was  not  Jvstifled  under 
the  evidence. 

[11]  While  Jurors  are  the  sole  Judges  of 
the  credfl)llity  of  witnesses  and  alona  have 
tlie  right  to  say  what  w^ht  shall  be  given 
to  their  testimony,  they  have  no  right,  nnder 
the  law,  to  capriciously  reject  the  testimony 
of  any  witness.  If  the  trial  Judge  had  given 
charge  B  in  tills  case,  he  would,  in  ^ect, 
Iiave  cliarged  the  Jury  that  they  had  tbe 
right  to  capriciously  reject  certain  material 
parts  of  William  TaylOT*a  testimony,  the 
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truth  of  which  was  admitted  by  the  defend- 
ant, and  the  court  properly  refused  to  gtve 
the  diarge  to  the  Jury. 

The  application  for  a  rdiearlng  la  over- 
ruled. 

Overruled. 


BABNBIX  T.  STATU. 

(Court  (rf  ^peala  of  Alabama.  Ian.  18, 1912.) 

1.  CanciNAi.  I#AW  (I  218*)— PsEuaiiiiABT 
Wabbawt— RaruEH  to  County  Couwr. 
In  view  of  Code  1907.  {  7348.  providins 
that  prosecudona  before  a  juaUce  oi  w  peace 
must  be  commenced  within  60  days  after  the 
conuoiBslon  of  the  offense,  anless  otberwise 

grovided,  where  a  larceny  prosecution,  laid  in 
lay  county,  was  commenced  more  than  60  days 
after  the  commission  of  the  offense,  the  jus- 
tice properly  made  the  warrant  returnable  to 
the  county  court  of  Clay  county;  Acts  1888- 
99,  p.  186,  providing  that  all  cases  of  misde- 
meanor returned  by  justices  of  the  peace  or 
appeals  from  the  justices  or  other  courts  of 
Clay  county  to  the  county  court  shall  be  tried 
upon  the  complaint  of  the  solicitor  filed  in  the 
cause. 

{Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  444.451.  467;  Dec  Dig.  | 

218.*] 

,  2.  Labcznt  (I  15*)— Labcent  bt  CusroniAir. 
One  merely  having  the  custody  of  goods 
may  commit  larceny  thereof;  the  legal  pos- 
session being  in  the  true  owner, 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  iS  39-42;  Dec.  Dig.  |  15.*] 

a.  Cbiminal  Law  (|  T26*)— Tbiai>-Impbop- 

EB  ABGUUEHT. 

Accused's  counsel  stated  in  argument,  In 
a  prosecution  for  larceny  of  a  coat,  that  de- 
fendant could  not  be  guil^  as  chaKed,  as  it 
would  only  be  a  civil  action,  and  the  owner 
rouLd  sue  defendant  and  get  the  value  of  the 
coat.  The  solicitor  in  hie  closing  argument 
referred  to  such  contention,  and  stated  that 
he  did  not  agree  with  accused's  counsel,  and 
did  not  believe  that  a  member  of  the  Jury  be- 
lieved that  the  owner  could  ever  get  a  penny 
by  a  civil  suit,  even  if  he  sued  until  he  was 
gray.  Held,  that  the  solidtor's  remarks  were 
strictly  in  reply  to  the  argument  of  accused's 
counsel,  so  that  the  court  could  not  be  put 
in  error  for  permitting  them, 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1681;  Dec  Dig.  |  726.*] 

4.  Cbiminal  Law  (j  804*)— Btidbhc«-Ju- 
dicial  Noticb. 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  fact  that  certain  town^  are  located 
in  a  certain  county. 

[Eid.  Note. — E\>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  705;  Dec  Dig.  1 804.*] 

5.  Criuinal  Law  (fi  1168*)— Appbai*— Vbb- 

DICT— COKCLDSIVBNESa. 

If  there  is  some  evidence  that  the  offense 
was  committed  in  the  county  of  the  venue,  in 
absence  of  its  sufficteney  bdng  raised  by  a 
requested  instruction,  or  otherwise,  a  verdict 
of  conviction  is  conclusive  of  the  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  3074-3083;  Dec  Dig.  { 
1159.*] 

«.  Cbiminai.  Law  (I  807*)— TBiAir-IwaraDO- 

nONB--^ABOinfEHTATITI  INBTBDCXIOIVB. 

The  court  cannot  be  put  in  error  for  re- 
fusing requested  charges   which  were  argu- 


mentattve,  or  In  reidy  to  a  statement  by  eotin- 
sel. 

[Ed.  Note. — For  other  cases,  see  Criminal. 
Law,  Cent.  Dig.  H  1806,  1959, 1960;  Dec  Dig. 
S  807.*] 

Appeal  from  Clay  County  Court;  B.  J.  Gar- 
rison, Jadg». 

Lon  Bam^  w«a  ouTlcted  of  larceny,  and 
be  appeals.  Affirmed. 

It  appears  from  the  facts  that  on  a  Son- 
day  morning  In  October,  1910,  the  defendant 
was  working  as  a  drlvw  In  the  livery  stable 
of  J.  B.  Miller,  and  drove  Mr.  Kitchens  from 
Ashland  to  LlnevUle;  that  Mr.  Kitchens 
handed  the  overcoat  to  the  n^pro  upon  his 
arrival  at  LlnevUle,  with  the  request  that 
be  carry  It  -to  Kitchens*  home  In  A«bland; 
that  be  agreed  to  do  so,  took  the  coat  bat 
did  not  dellT»  It;  and  that  Kitchens  had 
not  seen  the  coat  since  that  time.  The  ev- 
idence for  defendant  tended  to  show  the  same 
state  of  foots,  and,  farther,  that  the  defend- 
ant took  the  coat  back  to  Miller's  livery  sta- 
ble, and  hong  It  up  In  the  office  wltb  dlree- 
tiona  to  the  office  man  to  deliver  It  to  Mr. 
Kitchens,  and  tbat  he  bad  not  seen  It  slnca 
In  bis  remarks  to  the  jury,  the  defendant's 
attorn^  said:  "Gentlem^  of  the  jury,  tbe 
defendant  In  this  case  conld  not  be  guilty 
as  charged.  It  would  only  be  a  dvll  action, 
and  BCr.  Kitchens  conld  sue  tbe  defendant 
and  thus  get  the  value  of  tbe  coat"  In  his 
closing  argument  to  the  }ary,  the  solicitor 
said:  "Now,  as  to  tbe  contrition  that  this 
ought  to  be  a  dvU  suit,  as  defendant's  at- 
torney argued,  I  do  not  a^ree  with  him,  and 
I  don't  believe  one  member  of  this  Jury  be- 
lieves Mr.  Kitchens  could  ever  get  a  penny 
by  a  dvll  suit,  even  If  he  sued  till  he  Is  gray-" 

O.  B.  Cornelius,  for  api>cllant  B.  C.  Brick- 
ell,  Atty.  Gen.,  and  W.  U  Martin,  Aast  Atty. 
Gen.,  for  tbe  State. 

DE  GBAFFENBIBD,  J.  [1]  Tbe  prosecu- 
tion in  this  case  was  commenced  more  than 
GO  days  after  tbe  commission  of  the  allied 
offense.  The  affidavit  was  made  before  a 
Justice  ot  tbe  peace,  and  as  section  734S  of 
tbe  Code  provides  that  prosecutiona  before 
a  justice  of  the  peace  for  offenses  within  bis 
jurisdiction,  unless  otherwise  provided,  muse 
be  commenced  within  GO  days  after  the  com- 
mission of  the  offense,  tbe  Justice  made  the 
warrant  returnable  to  the  county  court  of 
Clay  county.  In  making  the  warrant  re- 
turnable to  the  county  court  of  Clay  county, 
the  Justice  of  the  peace  compiled  with  tbe 
law.  Acts  1808-09.  p.  186;  Smith  T.  SUte, 
1G5  Ala.  122,  51  South.  002. 

[2]  1.  The  facts  In  tbe  present  case  are,  in 
BO  far  as  tbey  relate  to  the  question  as  to 
whether  the  defoidant  could  legally  be  coo- 
victed  of  larceny,  practically  similar  to  tbe 
facts  In  tbe  case  of  Holbrook  v.  State,  107 
Ala.  164,  18  South.  109,  54  Am.  St  Bep.  63. 


•For  otliw  eases  see  same  tiq^  sad  secUon  HUHBSB  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Ssries  ft  Bep'r  itulszn 
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bi  whUSi  0»  Snpreme  Oonrt  held  tliat  tbe 
question  of  tbe  defendant's  guilt  of  larcoiiy 
Tel  non  wu  properly  aalnnltted  to  the  Jury. 
"It  Is  a  clear  rule  of  law  that,  where  a  party 
haa  onfy  the  bare  charge  and  custody  of  the 
goods  of  another*  the  legal  possession  re- 
mains In  the  owner;  hn&  the  party  In  cu»> 
tody  may  be  guilty  of  trespass  and  larceny 
In  fraodnlaitly  oouTertli^  the  same  to  bis 
own  use."  Oxford  t.  State,  38  Ala.  416;  Ros- 
«oe,  Crim.  Ev.  64S;  Danld  Jackson  t.  State, 
<Ala.  App.)  67  South.  110,  present  term. 

[|]  2,  The  remarks  of  the  solicitor,  to  which 
exceptions  were  taken,  were  strictly  In  re- 
ply to  remarks  which  were  made  by  counsti 
for  the  accused  In  bla  argument  to  the  Jury. 
The  court  cannot,  therefore,  be  put  In  error 
for  permitting  him  to  make  tbe  remarks 
which  were  objected  to  by  the  def^dant 
ChUdress  t.  State.  86  Ala.  77.  0  South.  775. 

[4, 1]  8.  The  court  takes  Judicial  knowledge 
of  the  fact  that  UnevUle  and  Ashland  are 
both  In  Clay  county.  The  coat  was  deliv- 
ered to  the  defendant  In  LtDerllle.  to  be  car- 
ried to  Ashland,  and  there  was  evtd^ice  tend- 
ing to  show  that  the  defendant  had  the  coat 
In  his  possession  In  Ashland.  There  was, 
therefore,  some  evidence  In  the  case  toidlng 
to  show  that  the  offense  was  committed  In 
Clay  county.  "There  was  some  evidence 
showing  that  the  offense  was  committed  In 
Jefferson  county.  No  Instruction  was,  given 
or  requested  In  respect  to  Its  sufficiency. 
Without  a  decision  by  tbe  circuit  court,  made 
tbe  subject  of  an  exception,  and  Involving 
an  Inquiry  Into  the  sufficiency  of  the  evi- 
dence, this  court  cannot  Interfere."  Clarke 
V.  State,  78  Ala,  474,  66  Am.  Rep.  45;  Rags- 
dale  T.  State,  134  Ala.  24,  32  South.  C74. 

[I]  4.  A  court  cannot  be  put  In  error  for 
refusing  to  give  a  charge  requested  simply 
as  an  ailment  or  reply  to  some  statement 
made  by  counsel  In  a  case  Charge  numbered 
6  was  requested  as  a  reply  to  an  argument 
of  the  solicitor  In  the  case,  and  Is,  in  fact, 
simply  an  argument,  and  the  court  cannot 
be  put  In  error  for  refusing  It. 

There  Is  no  error  in  tbe  record.  The  Judg- 
ment of  tbe  court  below  Is  affirmed. 

Affirmed. 


BANKIN  et  al.  v.  McCJLEBRT. 
^Court  of  Appeals  of  Alabama.   Jan.  9,  1912.) 

1.  OoNTBACTS  a  184*)— Claim  bt  Indobsbbs 

OP  Bankrupt— AoBEEMENT  Between  In- 

DOR8ER8— Effect. 

A  bankrupt  was  indebted  to  plaintiff  and 
defendant  and  codefendant,  who  as  Indorsers 
of  tbe  bankrupt  bad  paid  bis  note.  Defendant 
and  codefesdaot  filed  a  claim  a^inst  the  bank- 
rupt, and  plaintiff  desisted  from  doing  so  on 
the  promise  of  defendant  and  codefendant  tbat 
each  should  have  a  third  of  an;  dividend  paid 
on  the  claim  filed.  Tbe  negotiations  resalting 
in  tbe  agreement  were  conducted  by  plaintiff 
and  defendant  alone,  but  tbe  agreement  was 
signed  by  defendant  and  codefendant.  Betd, 
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that  the  obligation  created  was  a  Joint  and  sev- 
eral obligation  oC  defendant  and  codefendant, 
and  idaintiff  was  entitled  to  judgment  against 
codefendant,  tbough  be  bad  only  received  a 
third  of  the  dalm  allowed,  and  tbough  defend- 
ant had  collected  the  two-thirds. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  780;  Dec.  DlTl  184.*] 

2.  Contracts  ({  71*)— Considbkatioit. 

Tbe  forbearance  of  plaintiff  to  file  a  daim 
a^ljEiIust  a  bankrupt's  estate  for  bis  abare  of  a 
Joint  claim,  and  allowing  tbe  entire  amount  to 
be  collected  nnder  tbe  claim  as  filed  by  d^end- 
ant  and  codefendant,  bis  co-obligees,  was  a  suf- 
fident  consideration  to  support  an  agreement 
hj  defendant  and  codefendant  to  pay  plaintiff 
one-third  of  the  dividends  obtained. 

[Efd.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  H  295,  296,  298,  816-324;  Dee. 
Dig.  I  71.*] 

Appeal  from  City  Court  of  Birmingham; 
C.  C.  Kesmith,  Judge. 

Action  by  George  McCleery  against  J.  W. 
Rankin  and  another.  From  a  Judgment  for 
plaintiff,  dtf^dants  appeal.  AfDrmed. 

CabanlSB  &  Bowie,  Cor  a]n>ellant8.  Na- 
than L.  Miller,  for  appellee. 

PBLHAM,  J.  1^  aioeUee,  George  Mc- 
Cleery, as  plaintlfl  In  the  court  bdow,  insti- 
tuted a  suit  in  assumpsit  against  J.  W.  Ban- 
kin  and  L.  0.  Morris,  defendants,  and  the 
case  was  tried  before  the  court  without  a 
Jury,  and  Judgment  was  roidered  for  the  ap- 
pellee, plaintiff,  against  both  defendants,  and 
an  appeal  was  taken  by  the  defendant  U  C. 
Morris  alone;  tbe  record  being  amended  by 
agreement  so  as  to  show  tbe  appeal  to  have 
been  taken  by  botii  defmdants,  a  severance 
granted,  sejarate  assignments  of  errors  by 
the  appellant  L.  0.  Morris,  and  a  waivw  of 
tbe  right  to  assign  orors  mtered  of  record 
by  J.  W.  Bankln,  the  codefendant  with  Mor- 
ris in  the  court  below. 

The  suit  was  brought  by  plaintiff  to  recov- 
er of  the  defendants  tiie  stun  of  ¥490,  claim- 
ed by  plaintiff  to  b»  due  from  tbe  defend- 
ants as  the  pro  nta  share  (one-third)  of 
the  sum  collected  on  a  claim  filed  In  the 
name  of  Rankin  and  Morris  In  a  bankruptcy 
proceeding  In  tbe  matter  of  the  Rankln-Tuck 
Paint  Company,  which  company  was  sutwe- 
quently  declared  a  bankrupt,  and  a  compro- 
mise agreement  effected,  and  a  30  per  cent 
dividend  paid  to  creditors.  Prior  to  being 
adjudged  a  bankrupt,  the  Rankin-Tuck  Paint 
Company  was  indebted  to  J.  w.  Rankin,  L. 
O.  Morris,  and  the  appellee,  George  McClee- 
ry, in  the  sum  of  $4,900;  the  said  indebted- 
ness leaving  accrued  on  account  of  these 
parties'  Joint  indorsement  of  the  note  of  the 
Rankin-Tuck  Paint  Company  In  the  sum  of 
$5,000,  of  which  amount  $100  was  paid  by 
the  maker,  leaving  a  balance  of  $4,900.  which 
was  paid  by  the  Indorsers,  Rankin,  .Morris, 
and  McCleery;  each  party  paying  an  equal 
proportion. 

A  dalm  was  filed  for  this  Indebtedness 
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due  to  Rankin,  Morris,  and  McCleery  bj  the 
Bankln-Tnck  Faint  Company  in  the  bank- 
ruptcy proceeding  by  J.  W.  Rankin,  in  the 
name  of  J.  W.  Rankin  and  L.  C.  Morria,  and 
upon  this  claim  a  dividend  of  30  per  cent 
was  declared  and  fl,470  paid.  It  Is  to  re- 
cover one-third  of  this  sum  ($490)  that  ap- 
pellee brought  bis  action  in  the  lower  court, 
and  recovered  Judgment  against  J.  W.  Ran- 
kin and  L.  O.  Morris,  from  which  Judgment 
this  appeal  is  ptoseeoted  by  the  defendant 
L.  0.  Morris. 

[1]  The  evidence  set  out  In  the  bill  of  ex- 
ceptions ehowB  that  after  proceedings  In 
bankruptcy  were  Instituted  negotiations  were 
had  between  the  coindorsers,  who  bad  paid 
the  note  of  the  company,  looking  to  filing  a 
claim  In  the  bankruptcy  court  where  the 
proceedings  were  pending,  and  that  Rankin, 
In  behalf  of  himself  and  Morris,  did  file  such 
a  dalm  for  the  entire  amonnt  due  all  three 
of  the  Indorsers,  but  did  not  include  McClee- 
ry as  a  party  in  the  transaction.  The  evi- 
dence Is  In  conflict  as  to  why  Rankin  filed 
the  dalm  for  the  entire  Interest  of  himself 
and  the  other  two  parties,  and  failed  to  In- 
clude McCleery  as  a  party  In  Interest;  but 
after  McCleery  found  out  he  had  not  been  in- 
cluded in  the  claim  filed,  he  went  to  Rankin 
and  protested,  claiming  that  he  had  author- 
ized Rankin  to  include  his  Interest  In  the 
claim  filed,  and  informed  him  (Rankin)  that 
be  (McCleery)  would  file  a  claim  against 
'the  bankrupt  estate  in  the  bankruptcy  court 
where  the  proceedings  were  pending  for  his 
pro  rata  share,  or  one-third  interest  The 
evidence  is  in  confiict  as  to  what  was  said 
between  Rankin  and  McCleery;  but  after 
McCleery  had  discussed  this  matter  with 
Rankin,  be  (McCleery)  desisted  from  filing  a 
claim  against  the  bankrupt,  the  Rankln-Tuck 
Faint.  Company,  In  the  bankruptcy  court  for 
the  pro  rata  share  he  had  palA.  as  an  Indorser 
on  the  note  of  the  bankrupt,  and  took  from 
Rankin  and  Morris  thfe  following  agreement 
in  writing:  "Birmingham,  Ala.,  May  2,  1906. 
Mr.  Geo.  McCleery:  In  case  a  compromise 
la  made  In  the  Rankin-Tnck  Paint  Company 
matter,  and  we  receive  any  dividend  on  our 
claim  of  $4,900,  we  will  prorate  the  same 
with  you ;  each  of  us  taking  a  third,  and  you 
taking  a  third.  J.  W.  Rankin,  L.  a  Morris." 

The  negotiations  between  McCleery  and 
Rankin.  vrbXch  resulted  In  McCleery's  taking 
the  above  agreement  and  not  filing  bis  claim 
In  the  bankruptcy  court,  were  conducted  by 
the  parties  (McCleery  and  Bankin)  alone, 
Morris  not  being  present,  but  the  contract  or 
agreement  entered  Into  with  McCleery  as  a 
result  of  the  n^otlatlons  was  signed  by  both 
Rankin  and  Morris,  Morris  being  as  much 
a  party  to  the  written  Instrument  that  was 
the  termination  of  the  negotiations  which  re- 
sulted in  McCleery's  not  filing  hia  claim  as 
BanUn;  and  aB  we  conatrne  the  contract  it 


creates  a  icdnt  and  several  liability  on  Ban- 
kin  and  Morris  to-  pay  McCae^  a  pro  rata, 
or  one-third  interest  of  any  dividend  re- 
ceived on  the  claim  filed  In  the  name  of  Ran- 
kin and  Morris  In  case  of  a  compromise  be- 
ing effected  in  the  bankruptcy  proceedings 
and  a  dividend  paid  on  their  Joint  claim. 
Tills  claim,  filed  by  Rankin  and  Morris,  or 
by  Rankin  for  himself  and  Morris,  in  the 
name  of  both  parties,  and  clearly  by  the  au- 
thority of  Morris,  Included  the  interest  or 
pro  rata  share,  of  McCleery  in  the  $4,900, 
for  which  McCleery  did  not  file  a  claim  or 
set  up  his  rights  in  the  proceedings  In  bank- 
ruptcy, but  forbore  to  do  so,  relyii^  on  the 
Joint  agreement  of  Rankin  and  Morris  to 
prorate  with  him,  and  specifically  providing 
that  McCleery  should  receive  one-third  of 
any  dividend  that  might  be  paid  on  the  claim. 
The  contingent^  happened,  a  compromise  set- 
tlement of  the  bankrupt  com[>any's  affairs 
was  effected,  and  a  divided  of  80  per  cent 
was  paid  on  the  claim  filed  by  Rankin  and 
Morris,  amounting  to  |1,470.  It  makes  no 
differCTce,  nnder  the  Issues  Involved  in  this 
suit,  tiiat  the  check  glvoi  in  payment  of  the 
dividoid  on  the  Joint  claim  of  Rankin  and 
Morris,  which  was  made  payable  to  the  order 
of  Rankin  and  Morris,  was  turned  ova*  to 
Rankin  and  collected  by  him,  and  that  he  paid 
Morris  only  his  pro  rata  share,  or  one-third, 
of  the  amonnt,  and  retains  the  other  two> 
thirds,  for  Rankin  and  Morris  were  Jointly 
and  severally  bound  under  the  terms  of  their 
contract  with  McCleery  to  prorate  the  amount 
paid  In  compromise  of  the  claim  and  pay 
McCleery  his  pro  rata  share  of  one-third  of 
the  amount  The  obligation  b^ng  Joint  and 
several,  the  lower  court  properly  rendered 
Judgm^t  against  both  defendants,  as  they 
wese  alike  liable  to  plaintiff  as  Joint  obligors. 
Ck>de  1907,  {  5384  ;  9  Gyc.  p.  856  et  seq.; 
Clark  V.  Dane.  128  Ala.  122,  28  South.  960. 

[2]  The  evidence  before  the  court  was  suf- 
ficient to  authorize  the  conclusion  that  Raa- 
kln  was  acting  for  Morris  and  by  his  au- 
thority in  filing  the  claim  In  the  bankruptt? 
proceeding  and  In  collecting  the  dividend 
paid  on  the  claim,  and  Morris  subsequently 
adopted  It  by  rec^vlng  benefits  under  it 
The  forbearance  of  McCleery  to  file  a  claim 
for  his  share  and  allow  the  entire  amount, 
including  his  Interest  to  be  collected  under 
the  claim  filed  by  Rankin  and  Morris,  or  by 
Rankin  for  himself  and  Morris,  with  consent 
of  Morris,  is  a  sufficient  consideration  to 
support  the  contract.  Pollak  v.  BUllng,  131 
Ala.  619,  32  South.  639;  Ashbum  T.  Watson, 
8  Ga.  App.  666,  70  S.  B.  19;  Sanford 
Huxford,  32  Micb.  313,  20  Am.  Rep.  647. 

There  was  no  error  committed  by  the  court 
in  entering  Judgment  against  the  aroellant 
Morris  on  the  evidence  adduced  on  the  trial 
in  the  court  below,  and  the  casa  la  aiDrmed. 

Affirmed. 
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BABLBW  T.  STATB. 
(Coart  of  Appeals  of  Alabama.   Jan.  9,  1912. 
Behearhi«  Denied  Jan.  30,  1912.) 

L  WlTN^SES   ($  269*)— CE08B-SiXA)CnrA31OH 

—Chabacteb  of  Dbcbabed. 

In  a  proMCution  tor  murder  In  the  ■econd 
degree,  wnere  no  evidence  had  been  offered  to 
show  self-defense,  the  refosal  to  permit  de- 
fendant to  show  by  cross-examination  of  the 
state's  witness  the  character  of  the  deceased 
as  qoarrelsome  and  violent  was  proper.  - 

[Ed.  Mote.— For  other  cases,  see  ^ntnesses, 
Gent  Dig.  H  949-964;  Dec.  Dig.  1 269.*] 

2.  tiBxicnfu,  Law  (|  478*)  —  OFmon  Bvx- 

DBHCX— GOUPmXNOT  OT  EXPEBT. 

To  permit  a  witness  to  testify  tliat  there 
were  powder  marks  on  the  face  of  decessec^ 
niter  witness  had  shown  a  knowledge  of  and 
experience  in  the  use  of  powder,  was  within 
the  discretion  of  the  trial  coart 

[Sd.  Note^For  other  cases,  see  Criminal 
Law,  CentDig.  H  1066,  1066;  DecJ>jg.  S478.*] 

3.  Cbdiinal  Law  (S  448*)  —  Ofikion  Evi- 
dbhcb— gonolubiohs. 

Questions  to  a  witness  in  a  prosecatlon  for 
marder  in  the  second  degree  as  to  what  he 
endeavored  to  do,  or  what  the  defendant  was 
trying  to  do,  or  what  it  appeared  to  him  the 
defendant  was  trying  to  do,  at  a  different  place 
and  prior  to  the  homicide,  were  properly  re- 
fased,  as  caUfng  for  tlie  mare  oonelnsionB  of 
the  witness. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  iS  1035-1039,  1041-1043;  Dec. 
Dig.  I  448.*] 

4.  HoMiciOB  (S  169*)— Etidbnoss— Matebial- 

ITT. 

In  a  prosecution  for  murder,  questions  as 
to  the  possession  of  a  pistol,  before  the  diffi- 
colty,  by  one  who  bad  no  part  in  the  fatal  diffi- 
culty, and  as  to  what  such  person  said  at  that 
time,  were  Immaterial 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  341-^;  Dec:  Dig.  «  169.*] 

C  Cbuchtai.  Law  ({  890*)— Evionrcn— Om- 

feteuct  irt  Qbnebai<— Ihtbht. 

In  a  prosecution  for  murder,  questions  to 
a  witness  for  defendant  intended  to  show  the 
witness'  uncommonicated  purpose  in  going  to 
tlie  house  of  the  defendant  a  short  time  before 
the  difficulty,  and  as  to  what  was  said  or  done 
there,  were  objectionable  as  tending  to  elicit 
incompetent  evidence. 

[Ed.  Note.^For  other  eases,  see  Oriminal 
lAw,  Cent.  Dig.  |  868;  Dee.  IMg.  {  890.*] 

6.  HosnoiDE  (1  190*}— EviDENCB  — UirooM- 

KUnXCATBD  l^XKATB. 

In  a  prosecution  for  murder  in  the  second 
degree,  evidence  that  a  witness  for  defendant 
bad  told  defendant's  wife  about  threats  made 
against  defendant  was  incompetent,  in  the  ab- 
Bence  of  any  evidence  tending  to  show  that  the 
threats  were  communicated. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
CenL  Dig.  H  399-113;  Dec.  Dig.  S  190.*] 

7.  HouiciDB  (S  339*)  —  Affeai.-~Habuless 
Ebkob— EZC1.U6I0N  or  Evidence. 

In  a  prosecution  for  murder,  a  refusal  to 
allow  defendant  to  show  that  he  was  or  was 
mot  at  a  place  when  the  witness  went  there 
was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  714;  Dec  Dig.  |  339.*] 

8.  WXTNESBSB  (f  240*)— EXAUIHAXION— LEAD- 

XHO  QuEsnoira. 

A  question  to  a  witness  for  defendant  In  a 
prosecution  for  murder  as  to  whether  she  was 


expecting  to  hear  shots  was  properly  exeloded 
as  leading. 

[Ed.  Note.— For  other  cases,  see  Witnesses^ 
Cent  Dig.  St  837-846;  Dec.  Dig.  |  240.*] 

9.  Cbiutnax,  Law  <|  890*)— Bvxdutob— State 

OF  Mind. 

The  question  was  improper  as  calling  for 
the  witness*  undisclosed  conmtion  of  mind. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  668;  Dec  Dig.  |  300.*] 

10.  CBnaNAi.  Law  (S  687*)— Beception  or 
Etidenoe  — BEOPKNiNa  Case  —  DiacBBTioiv 

or  THE  CODBT. 

The  further  examination  of  a  witness  on 
matters  not  in  rebuttal,  on  being  recalled  by 
defendant  after  the  etddence  was  «06ed,  was  in 
the  discretion  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1621;  Dec  Dig.  S  687.*] 

11.  Cbiminal  Law  (i  1066*)— StxcEpnons— 
Effect  op  Failube  to  Except. 

Where  the  court's  oral  cliarge  Is  not  shown 
to  have  been  excepted  to,  it  is  not  before  the 
appellate  court  for  consideration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  2668,  2670;  Dec  Dig.  i 
1056.*] 

12.  HOUIOIDE  ({  SOO*)— iNSTBUCnONS— Self- 

Defense— Fbeedou  fbou  Faui-t. 

In  a  prosecution  for  murder,  a  requested 
charge  that  if  the  jury  believed  that  the  de- 
fendant had  a  reasonable  apprehension  to  be- 
Ueve  that  his  life  or  limb  was  In  danger  at  the 
time  he  fired  the  fatal  shot,  then  tney  must 
acquit  him,  was  properly  refused  as  ignoring 
the  question  of  freedom  from  fault  and  doty 
to  retreat 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Si  614-632;  Dec  Dig.  |  300.*] 

13.  HOHICIDE  (I  800*)— iNSTBUOTIONft— DurX 

TO  Betbeat. 

A  requested  Instruction  In  a  prosecution 
for  murder  that,  before  the  jury  could  convict 
defendant,  they  must  be  reasonably  satisfied 
that  he  brought  on  the  difficulty  in  which  de- 
ceased was  UUed,  is  faulty  in  not  including  the 
elements  oi  imminent  danger  and  duty  to  re- 
treat 

[Ed.  Note.— For  other  cases,  see  Hoimcide» 
Cent.  Dig.  SS  ei4r-632;  Dec  Dig.  g  80a*] 

14.  HOllXCIDE  (S  300*)— iNSTBUOnOHS- Er- 

fect  or  Thbeatb. 

A  charge  requested  defendant  in  a 
prosecution  for  murder  that  If  deceased  had 
made  threats  to  kill  the  defendant,  and  defend- 
ant knew  of  them,  or  had  a  right  to  believe 
tliat  bis  life  or  limb  was  in  danger,  was  er- 
roneous, in  stating  that  threats  alone  could 
put  defendant  in  biuninent  danger. 

[Bd.  Note.— For  other  cases,  see  Honidde, 
Cent.  Dig.  H  614r482;  Dec  Dig.  I  SOa*] 

16.  HomoiDE  (1800*)— iHBiBDcxions- Be- 
GiNKiNa  or  DonouLrr— Fbebdoh  noH 

Fault. 

A  requested  Instruction  by  defendant  In  a 
prosecution  for  murder  that  if  he  was  free 
from  fault  in  bringing  on  the  difficulty,  and  his 
life  and  limb  were  in  danger,  he  should  be  ac- 
quitted, is  erroneous,  as  predicating  only  dan- 
ger, and  not  imminent  or  impendug  danger, 
and  failing  to  indude  the  dnty  to  retreat 

[Ed.  Mote.— For  other  eases,  see  Homldde, 
Gent.  Dig.  H  914-982;  Dec  Dig.  |  80a«] 

16.  Cbimikal  Law  <|  890*)  —  Tbial  — Cob- 

BECTING  DefSCTIVE  VEBDICT. 

Where  the  jury  in  a  trial  for  murder  in  the 
second  degree  retorned  a  verdict  of  guilty  as 
charged,  and  "sentence  Mm  to  ten  years  and 
one  day  imprisonment,"  the  court  may  properly 
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■correct  tbe  verdict  so  ai  to  read  that  defend- 
ant is  guilty  aa  charged,  and  shall  aaffer  im- 
prisonment in  a  penitentiar;  for  ten  years  and 
•one  day* 

[Ed.  Note.— For  other  cases,  see  Criminal 
'Law,  CenL  Dig.  H  2109-2U1;  Dec.  Dig.  | 

flea*] 

17.  Criuinu  Law  (I  1125*)— Appeal— Bio- 

OBD— Motion  in  Arbbot. 

Where  a  motion  in  arrest  of  Judgment  ia 
wai  set  oat  in  the  record  proper,  but  mimeara 
only  in  the  bill  of  exception!,  the  rulings  aier«- 
on  are  not  reviewable. 

[Bd.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  f  2949:  Dec.  Dig.  %  1125.«] 

Appeal  from  Orlmlnal  Court,  Jefferson 
■County;  S.  L.  Weaver,  Judge. 

Charley  Barlew,  alias,  etc.,  was  convict- 
ed of  murder  In  the  second  degree,  and  he 
Appeals.  Affirmed. 

The  exoeptlons  to  evidence  sufficiently  ap- 
pear from  the  opinion.  The*  following  chai|^ 
es  were  refused  to  the  defendant:  "(1)  U 
the  jury  b^ve  tibat  the  defendant  had  rea- 
sonable appr^enslon  to  b^ve  that  his  lUe 
•or  limb  was  In  danger  at  the  time  he  fired 
the  fatal  ahot,  then  yoa  must  acquit  the  de> 
fendant  09  Before  the  jury  can  convict 
the  defendant,  they  must  be  reasonably  sat- 
ined that  the  defoidant  brought  on  the 
difficiilty  In  which  Martin  was  klUed.  (3) 
If  the  Jury  believe  from  the  evidence  that 
deceased  bad  made  threats  to  kill  the  de- 
fendant, and  tbe  dtfendant  knew  of  the 
same,  he  had  a  right  to  believe  thlB  his  life 
or  limb  was  in  danger.  If  the  Jury  be- 
lleve  that  tbe  defendant  was  Crae  from  foult 
In  brlnglBg  on  the  difficulty,  and  his  life 
or  limb  was  in  danger,  yon  must  acquit 
the  defendant'* 

The  Jury  returned  the  following  verdict: 
-"We,  tbe  Jury,  find  the  defendant  gnll^  of 
murder  in  the  second  degree  as  charged  in 
the  indictment,  and  sentence  him  to  tea. 
years  and  one  day  Imprisonment"  Tbe  de- 
fendant objected  to  this  verdict  whereup- 
on the  court  took  the  papers  from  the  fore- 
man and  changed  the  Vttdlct  so  as  to  read 
as  follows:  "We,  the  Jury,  find  tbe  defend- 
ant guilty  of  murder  In  the  second  degree, 
as  charged  In  the  Indictment,  and  say  tliat 
he  shall  suffer  Imprlsimment  in  the  peni- 
tentiary for  ten  years  and  one  day."  The 
bill  of  exceptions  then  recites  that  the  Jury 
retired  a  moment  or  two,  and  brought  in 
the  last  set  out  verdict  whereupon  the  de- 
fendant moved  in  arrest  of  Judgment  be- 
cause the  Jury  had  not  been  qualified  as  to 
relation,  kinship,  or  Interest  that  the  ver- 
dict was- void,  and  that  the  Jury  had  been 
coerced  into  retuming  tbe  verdict 

Bush  &  Bush,  for  appellant  B.  G.  Brlck- 
ell,  Atty.  Qen.,  and  W.  L.  Martin,  Asst  Atty. 
Qen.,  tox  the  State. 

PELHAM,  J.  The  appellant's  motion  to 
establish  a  bill  of  exceptions  in  this  case  Is 


not  contested,  and  the  motion  la  granted, 
and  the  bill  of  exc^rtlons  made  a  part  of 
tlie  record.  The  defendant  was  tried  oa  an 
Indictmrat  cliaFging  murdw  in  tlie  second 
decree,  and  convicted  of  ttiat  grade  of  mur- 
der. 

[1]  No  evidence  up  to  that  time  having 
been  offered  to  show  an  element  of  self-de- 
fMue  attending  the  killing,  the  court  pnw- 
eriy  refused  to  let  the  defttidant  tfiow,  by 
croes-examlnatl<m  of  the  states  witness 
Martin,  the  diaracter  ot  the  deceased  tax 
bdng  a  quarrelsome  violent  and  turbulent 
man.  Gllmcne  v.  State,  141  Ala.  61,  37 
South.  809:  MorreU  v.  State.  ISO  Ala.  44. 
34  South.  208:  Gafford  v.  State,  122  Ala. 
54^  2B  Sonth.  10;  Butledge  v.  Stete,  88  Ala. 
8Bk  7  South.  886;  Boberte  v.  Steto.  08  Ala. 
166;  Payne  v.  State,  80  Ala.  80;  Blland  v. 
State,  62  Ala.  822;  Franklin  r.  State.  29 
Ala.  14;  Frltchett  v.  State  82  Ala.  89^  68 
Am.  Dec.  2S0;  Qoesmberry  State,  8  Stew. 
&  P.  808. 

[2]  Tliere  was  no  error  committed  1^  tbe 
court  bi  allowing  the  witness  Marttai  to  tes- 
tis that  ttiere  were  powder  bums  on  the 
face  ot  the  deceased.  Tlw  witness  showed 
that  he  had  knowledge  of  and  experience  In 
the  Qse  of  powder,  and  whether  a  wltneea 
possesses  the  necessary  qnallfieattona  to  tee- 
tt^  as  an  expert  Is  a  preliminary  qneatian 
largely  within  the  discretion  of  tbe  court 
Tesney  v.  Stats,  77  Ala.  88;  I*,  ft  N.  B.  B. 
Co.  V.  Sandlln,  128  Ala.  886,  28  South.  40. 

[H  The  evidence  sought  to  be  eUclted  from 
the  witness  Underwood  with  refffirenoe  to 
wliat  took  place  beCweoi  the  wltoen  and 
deceased  at  a  different  place  and  pricw  to 
the  difficulty  that  resulted  In  the  homicide 
called  for  the  condushms  of  the  witness.  If 
the  evidence  was  relevant  as  befaig  matters 
connected  with  the  transaction,  the  witness 
should  not  have  been  aaked  what  he  endeav- 
ored to  de  or  what  the  defmdant  was  try- 
ing to  de  or  what  It  appeared  to  him  (wit- 
ness) the  defendant  was  trying  to  do.  but 
should  have  been  asked  what  was  done. 
80  that  tbe  Jury  conld  draw  the  conduslons 
from  the  fiicts  as  to  whether  from  what  was 
done  the  witness  oideavored  to  prevent  the 
deceased  from  going  ba<^  to  town,  or  that 
the  defendant  was  trying  to  pull  away  from 
deceased,  or  that  it  appeared  that  defexkdaiit 
was  not  trying  to  get  away  from  deceased. 
The  questions  asked  called  for  the  mere 
conclusions  or  opinions  of  the  witness,  and 
were  properly  refused.  Knight^s  Case.  IQO 
Ala.  eSk  49  South.  764;  Bettls*  Case.  ifM 
Ala.  8,  49  South.  781;  Heaingburg's  Case. 
168  Ala.  18,  45  South.  246;  Weaver  v.  State. 
1  Ala.  App.  48.  65  Sonth.  966. 

[41  The  objections  to  the  questions  asked 
the  witness  Mrs.  Orange  about  her  <:oii 
John  Orange  having  a  pistol  befbre  the  dif- 
ficulty, and  what  he  said  at  that  time,  were 
properly  sustained.    John  Orange  was  not 
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shown  to  have  taken  any  put  In  the  fatal 
difficulty,  and  it  was  entirely  Immaterial 
what  be  said  and  whether  he  had  a  pistol 
prior  to  the  difflcolty.  The  defendant  snh- 
sequratly  examined  John  Orange  as  a  wit- 
ness In  his  behalf,  and  received  the  fall 
benefit  of  all  that  this  i>arty  did  precedhig 
the  dlfilcnlty.  The  trial  court  aUowed  a 
wide  range  to  the  defendant  in  estmlnlng 
this  witness,  permitting  bim  to  show  what 
the  witness  bdleved  In  reference  to  the  de- 
fendant's having  some  of  his  money,  and 
the  purpose  that  he  and  the  deceased  had 
in  looking  for  the  defentont  prior  to  the 
encounter. 

[S]  The  court  correctly  refused  to  allow 
the  defendant  to  show  by  his  witness  Mrs. 
Orange  her  uncommunlcated  purpose  In  go- 
ing to  the  honse  of  the  defendant  a  short 
time  before  the  difficalty,  and  the  qnestlons, 
"What  did  you  do  there?"  "What  did  yoa 
say  tberef*  were  capable  and  calculated  to 
elicit  incompetent  and  inadmissible  evidence 
as  responsive  to  the  questions,  and  a  general 
objection  to  the  questions  was  properly  snt- 
talned.  Koss'  Case.  139  Ala.  144,  36  South. 
718;  Braham's  Case,  143  Ala.  28.  40,  88 
South.  919. 

[8]  Even  If  uncommunlcated  threats  would 
be  competent  evidence,  as  tending  to  show 
the  animus  of  the  attack,  and  even  though 
the  caution  sought  to  be  proven  by  this  wit- 
ness as  having  been  given  to  defendant's 
wife  be  construed'  as  a  threat,  or  growing 
out  of  threats,  still  it  would  not  be  compe- 
tent to  prove  what  the  witness  told  the  de- 
fendant's wife  about  the  threats,  in  the  ab- 
sence of  any  evidence  going  to  show  that 
the  threats  were  communicated.  No  com- 
municated threats  were  proven  tbat  the  evi- 
dence could  be  corroborative  of,  and  the 
court  was  not  in  error  in  sustaining  objec- 
tions to  the  questions.  Webb  t.  State,  1S5 
Ala.  36.  S3  South.  487. 

{Tl  There  was  nothing  prejudicial  to  de- 
fendant in  not  being  allowed  to  show  the 
mere  fact  tliat  defendant  was  or  was  not 
at  the  house  when  the  witness  went  there. 

[I.  |]  The  question  asked  this  witness, 
"ilrs.  Orange,  you  were  expecting  to  hear 
those  shots,  were  you  not?"  was  leading 
and  suggestive,  and  called  for  the  witness' 
undisclosed  condition  of  mlnd.- 

ni]  ^be  further  examination  of  the  wit- 
ness Wlngo  on  matters  not  in  rebuttal  up- 
on being  recalled  by  defendant  after  the  ev- 
idence was  closed  was  in  the  discretion  of 
the  trial  court,  and  no  abuse  of  the  discre- 
tion Is  shown.  Dyer  v.  State,  88  Ala.  225, 
7  Sonth.  267;  Granlson  v.  State,  117  Ala. 
22.  23  Sooth.  146;  W.  U.  Tel.  Co.  v.  Bow- 
man, 141  Ala.  17S,  37  South.  493;  Brabam 
V.  State,  143  Ala.  28.  44.  38  South.  919; 
Cross  V.  State,  147  Ala.  125,  41  South.  876: 
McBrlde  V.  Sullivan,  1S6  Ala.  166,  45  South. 
902. 


[11]  That  part  of  the  oral  dia^  set  oot 
In  the  bill  of  exceptions  urged  by  aivdlant 
In  brief  as  constltntliig  error  Is  not  shown  to 
have  been  objected  to  or  any  exception  re- 
served tiiereto,  and  Is  not  thw^ore  before 
us  for  consideration. 

[12]  Charge  No.  1,  requested  by  the  de- 
fendant and  refused,  ignores  the  question  of 
freedom  from  fault  and  duty  to  retreat 

[13]  Charge  No.  2  Is  ftnlt7  In  not  Includ- 
ing the  elements  of  Imminent  danger  and 
duty  to  retreat. 

[14]  Charge  No.  8  ts  erroneous  in  stating 
that  threats  alone  could  pat  defendant  in 
imminent  danger. 

[IS]  Charge  No.  4  predicates  only  danger, 
and  not  imminent-  or  impending  danger,  and 
falls  to  include  the  duty  to  retreat 

[16]  The  action  of  the  court  in  having  a 
verdict  defective  in  form  corrected  was  free 
from  error.  HIgglnbotham  &  Co.  t.  Clay- 
ton &  Webb,  80  Ala.  104;  Hughes  t.  State, 
12  Ala.  458. 

[17]  The  motion  In  arrest  of  Judgment  Is 
not  set  out  In  the  record  proper,  but  only 
appears  in  the  bill  of  exceptions,  and  the 
rulings  thereon  are  not  reviewable.  Taylor 
T.  State,  112  Ala.  69.  20  South.  848;  Hamp- 
ton V.  State.  133  Ala.  180,  82  South.  230. 

No  reversible  error  available  to  appellant 
being  shown  by  the  record,  the  case  will  be 
affirmed. 

Affirmed. 


FLORIDA  BAST  COAST  B.  CO.  T.  8CHU- 

BiAGHER  et  aL 
(Supreme  Court  of  Florida.    Jan.  16,  1912. 

Rehearing  Denied  Feb.  20,  1912.) 

(ByUahut  by  the  Court.) 
Appeal  ano  Bbrob  (g  1140*)— Disposition 

or  CaUBBI— BEMITTirUB. 

The  statute  authorizes  the  recovery  of 
compcDsation  "for  any  damaee  dooe  to  per- 
sons, stock  or  ottier  property,  by  ttie  running 
of"  a  train  of  a  railroad  company;  and  where 
punitive  damages  are  erroaeoo^  allowed  in 
a  verdict  and  judgment  a  remittitur  may  in 
a  proper  case  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  4462^78;  Dec  Dig;  1 
1140.»] 

Error  to  Circuit  Court,  Duval  County;  R. 
M.  Call,  Judge. 

Action  by  Effle  W.  Schumacher  and  an- 
other against  the  Florida  East  Coast  Rail- 
road Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  ModlQed. 

Alex.  St  Clair  Abrams,  A.  V.  S.  Smith,  and 
B.  E.  Stlllman.  for  plaintiff  In  error.  C.  U. 
North  and  Bryan  &  Bryan,  for  defendants 
in  error. 

PER  CURIAM.  In  an  action  for  personal 
injuries  to  the  wife,  caused  by  the  running 
of  a  railroad  train,  the  verdict  and  Judgment 
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awarded  $800  to  the  hnaband  for  expenses 
Incurred  on  account  of  the  Injury  to  the  wife, 
and  also  to  the  wife.   It  is  conceded 

that  the  latter  amount  included  jmnltlTe 
damages,  and  this  la  assigned  and  urged  as 
error. 

The  statute  authorizes  the  recover;  of 
compengatlon  "for  any  damage  done  to  per- 
sons, stock  or  other  property,  by  the  running 
of"  a  railroad  company's  train.  AUegatlons 
in  the  declaration  that  the  railroad  com- 
pany, through  Its  servants  and  agents,  was 
"wantonly"  negligent,  are  not  sustained  by 
the  evidence.  Consequently  punitive  dam- 
ages were  erroneously  allowed. 

There  was  no  evidence  upon  which  to  base 
a  charge  for  exemplary  damages.  There  was 
nothing  to  show  a  malicious  or  intentional 
Injury  Inflicted  upon  plaintifT,  neither  was 
there  any  evidence  tending  to  show  tliat  the 
defendant  was  guilty  "of  negligence  of  so 
gross  and  flagrant  a  character  as  to  evince 
reckless  disregard  of  human  life,  or  of  the 
safety  of  those  exposed  to  its  dangerous  ef- 
fects, or  tliat  entire  want  of  care  which 
would  raise  the  presumption  of  a  conscious 
indifference  to  consequences,  or  to  show  wan- 
tonness and  reckleesuess,  or  reckless  indiffer- 
ence to  the  rights  of  others,  equivalent  to  an 
intentional  violation  of  them,  which  Is  nec- 
essary to  Justify  a  jury  In  inflicting  puni- 
tive damages."  Florida  Cent  &  P.  R.  Co.  v. 
Mooney,  40  Fla.  17,  text  S4.  24  South.  148; 
Florida  South.  Ry.  Co.  v.  Hirst,  30  Fla.  1, 11 
South.  ES06,  16  L.  R.  A.  631,  32  Am.  St  Rep. 
17;  Florida  Ey.  ^  Nav.  Co.  v.  Webster,  25 
Fla.  394,  6  South.  714 ;  DowUng  Lumber  Go. 
v.  King,  67  South.  837,  decided  at  June  term, 
1911. 

The  liability  of  the  railroad  company  for 
compensatory  damages  Is  admitted,  and  both 
parties  to  the  action  request  this  court  to 
order  a  remittitur  if  the  award  of  punitive 
damages  Is  error.  It  appears  that  the  wife 
was  rendered  unconscious  for  a  few  minutes; 
that  the  Injury  consisted  In  a  bruise  of  the 
chest  and  some  slight  laceration  of  the  skin, 
and  a  fracturb  of  the  fourth  and  fifth  ribs, 
with  some  depression ;  that  this  caused 
traumatic  pneumonia,  which  continued  for  a 
week  or  ten  days;  that  she  was  confined  to 
the  bed  for  some  we^s;  that  there  was 
acute  dilation  of  the  heart,  which  lasted  for 
a  few  days;  that  there  was  some  spitting  of 
blood,  a  great  deal  of  high  fever,  rapid, 
weak  pulse,  and  a  great  deal  of  shock,  pain, 
and  nervousness,  which  lasted  In  some  degree 
for  several  months;  that  pleurisy  set  in 
and  lasted  some  weeks ;  and  tliat  for  several 
months  there  was  dizziness  and  fainting  spells, 
nervousness,  sleeplessness,  nausea,  Impaired 
circulation,  rapid  heart  action,  pain  In  the 
right  arm  and  abonlder,  and  other  qwcies 
of  personal  discomfort. 

The  court  charged  the  jmy  that  no  dam* 
ages  should  be  allowed  for  permanent  injury, 
as  none  was  shown. 


Under  the  drcumstancea  of  this  case,  there 
being  no  basis  for  punitive  damages,  it  ia 
upon  consideration  ordered  that,  upon  the 
entry  in  the  trial  court  of  a  remittitur  of 
$44200  of  the  amount  awarded  to  the  wife, 
the  Judgment  will  then  stand  affirmed  as  to 
the  remainder  of  $4,000  of  the  amount  al- 
lowed the  wife,  and  as  to  the  award  of  1800 
to  the  husband.  If  such  remittitur  is  not 
entered  within  80  days  aftor  the  ttibag  of  the 
mandate  of  tliis  court  in  the  trial  court,  the 
judgment  shall  stand  reversed. 

It  Is  BO  ordered. 

WHITFIELD,  C.  J.,  and  SHACKLEFOBD, 
TATLOB,  COGKRELL,  and  HOOKER,  JJ, 
concur. 


HITOHELL  et  sL  r.  MASON. 
(Supreme  Court  of  Florida.    Jan.  13,  1012. 
Rehearing  Denied  Feb.  6,  1912.) 

(SvOahug  ly  the  Oowrt.) 

Appeal  ahu  Ebbob  (§  460*)— SuFBuaxDUS. 

Where  an  appeal  is  taken  from  a  decree 
which  is  In  whole  or  in  part  other  tiian  a 
money  decree,  and  the  amount  and  conditioD 
of  a  Boperaedeas  bond  ia  not  fixed  by  a  cir- 
cuit Judge,  and  the  bond  Ib  not  duly  execated, 
approved,  and  filed  within  30  daya  after  the 
decree  la  rendered  and  recorded,  there  is  no 
snperaedeaa,  in  the  absenoe  of  an  order  to 
that  effect  by  the  Supreme  Court  or  a  Justice 
thereof. 

[Ed.  Note.— For  other  caaes.  see  Appeal  and 
Error,  Cent.  Dig.  »  2217-2226,  m(  224^ 
2246;  Dec.  DIg.l  4S0.*] 

Bill  by  Harry  Mason  against  David  F. 
Mitchell  and  others.  Decree  for  complain- 
ant and  defendants  appeal.  On  applicatloa 
for  an  order  to  annul  the  proceedings  and 
foreclose.   Application  denied. 

D.  a  Campbell,  for  aH)^iants.  Alex.  St 
C9alr  Abrams,  for  an>^eo> 

PER  OUBIAM.  This  Is  an  application  for 
an  order  to  annul  the  proceedings  taken  un- 
der a  foreclosure  decree  alleged  to  have  been 
had  in  violation  an  alleged  supersedeu 
order,  and  for  a  role  against  those  alleged  to 
have  violated  the  alleged  supersedeas  ordo*. 

It  appears  that  a  final  decree  In  the  fore* 
closure  <tf  a  mortgage  was  rendered  and  re- 
corded in  the  drcolt  court  ft>r  Duval  county 
on  December  1,  Ifill;  that  the  property  was. 
beginning  with  December  4»  1811,  advortised 
for  sale;  that  from  Deconber  28,  1911,  to  5 
Pl  m.  on  January  1, 1912,  tiie  judge  was  not 
at  his  office  or  bis  home,  and  his  wtaeresbouti 
could  not  he  ascertained,  as  ha  was  oa  a 
hunting  trip,  though  he  was  within  his  dr* 
cult;  that  on  December  28,  1911.  an  appeal 
from  the  foredoaure  decree  was  taken  by  the 
def^dant  and  an  application  was  filed  for 
an  order  to  fix  Che  amount  and  condition  of 
the  snpmedeas  bond  under  tbe  statute;  that 
in  the  absence  of  the  Judge,  an  order  wa> 
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made  oa  January  1, 1912,  by  tbe  judge  of  an- 
otber  circuit,  fixing  the  amount  and  condi- 
tlon  of  the  supersedeas  bond,  and  approving 
the  bond;  that  after  notice  of  this  order  was 
communicated  to  the  master  he  made  the 
Bale  on  the  same  day,  and  the  sale  was  on 
January  2,  1912,  confirmed  by  the  Judge  who 
rendered  the  foreclosure  decree;  and  that 
a  conveyance  of  the  property  was  then  made 
by  the  master  appointed  for  that  purpose. 

In  obtaining  supersedeas  orders  In  this 
class  of  cases,  the  function  of  the  circuit 
Judge  Is  to  fix  the  amount  and  condition  of 
tbe  supersedeas  bond.  If  this  Is  done  within 
80  days  after  the  decree  is  rendered  and  re- 
corded, the  bond  executed,  approved,  and 
filed  within  that  time  operates  as  a  supers 
sedeas  under  the  statute.  If  the  order  fix- 
ing the  amount  and  condition  of  tbe  bond  Is 
not  made,  and  the  bond  is  not  approved  and 
filed,  within  90  days  after  the  rendition  and 
record  of  the  decree,  there  can  be  no  snper- 
sedeas,  unless  an  order  therefor  is  made  by 
the  Supreme  Court,  or  a  Justice  of  tbe  Su- 
preme Court,  and  such  order  is  made  effec- 
tive in  the  manner  provided  by  law.  See  sec- 
tions 1701,  1909,  Gen.  Stats.  1906;  Interna* 
tlonal  Kaolin  Go.  v.  Vause.  60  Sla.  824,  68 
South.  644. 

In  this  case  no  snpersedeas  order  wag 
made  by  a  Justice  of  this  court,  and  the 
circuit  Judge  had  no  authority  to  fix  the 
amount  and  condition  of  a  supersedeas  bond 
on  January  1, 1912,  which  was  not  within  80 
days  after  December  1,  1911,  on  which  date 
the  decree  appealed  from  was  rendered  and 
recorded. 

A  bond,  not  approved  and  filed  within  80 
days  after  the  date  of  the  record  of  tbe  de- 
cree, did  not  operate  as  a  supersedeas.  In 
the  absence  of  an  order  by  this  court  or  a 
Justice  thereof.  As  the  appeal  had  been  en- 
tered, tbe  cause  was  pending  In  this  court, 
and  the  circuit  Judge  apparently  did  not 
make  an  order  staying  the  execution  of  the 
decree  appealed  from,  as  otmtradlstingulBbed 
from  a  supersedeas. 

As  there  was  no  valid  supersedeas  order 
to  be  violated,  the  application  Is  denied. 

WHITFIELD,  C.  J.,  and  C0C7KRBLL, 
TAYLOB.  SHACEI/EFOBD,  and  HOGEEB. 
JJ.,  concur. 

8AVA0B  T.  STATEL 
(Sapreme  Court  of  Florida.    Jan.  18,  1912.) 

AjnacAia  (f  18*)— ALnsina  Bbands— Gbxh- 

IHAI.  PBOSBOtmON— EVIDKNOB. 

In  a  prosecntioQ  for  fraudulently  chang- 
ing the  marks  of  cattle  with  intent  to  claua 
the  cattle,  it  ia  error  to  exclude  proper  t«Bti- 
mooy  offered  by  the  defendant  that  he  had 
not  claimed  the  cattle  after  their  marks  were 
changed;  and  where  the  exclusion  of  such  tei- 
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timony  is  manifestly  harmful  to  the  defend- 
ant, a  Judgment  of  conviction  will  be  reversed* 
[Ed.  Note.— For  other  eases,  see 

Dec.  Dig.  S  IS.*] 

Error  to  Circuit  Ooor^  Osceola  County; 
Minor  9.  Jones,  Judge. 

W.  Henry  Savage  was  convicted  of  fraudn* 
lently  changing  the  marks  on  cattle  with  in- 
tent to  claim  the  cattle,  and  brings  erm. 
Reversed. 

W.  L.  Palmer  and  W.  3.  Sears,  for  plain- 
tiff In  error.  Park  Trammell,  Atty.  6«d.,  for 
the  State. 

PER  CURIAM.  W.  Henry  Savage  was 
c(mvlcted  of  the  statutory  offense  of  altering 
at  changing  the  mailu  of  three  head  of  cat- 
tle not  bis  own,  wiUi  Intcatt  to  claim  the 
same  and  to  prer&at  Identification  by  the  true 
owner,  and  took  writ  of  error. 

At  the  trial  the  state  showed  that  the  three 
cattle  whose  marks  are  alleged  to  have  been 
fraudulently  cAanged  wlOi  intent  to  dalm 
the  cattle,  together  with  three  oxen  dalmed 
by  the  defendant,  had  been  taken  txom  an 
open  range  and  placed  In  the  custody  of  the 
sheriff,  In  the  absence  of  the  defmdant;  and 
tha:e  was  testimony  oOenA  by  the  state 
tending  to  show  that  the  defendant  In  re* 
covering  his  oxen,  slso  claimed  tbe  cattle. 
When  the  defendant  took  the  stand,  he  was 
not  permitted  to  answer  a  Question  as  to 
whether  he  had  put  In  a  claim  for  the  three 
head  of  cattle,  upon  the  theory  that  it  was 
"a  self-serving  statement"  TUb  was  error 
and  prejudicial  to  tbe  defendant,  who  should 
have  been  permitted  to  rebut  testimony  ot- 
tered by  the  state  tending  to  show  he  claim- 
ed the  cattle  when  they  were  In  the  hands 
of  tbe  sheriff.  An  answer  to  the  question  as 
to  whether  be  liad  claimed  the  cattle  was 
responsive  to  the  state's  testimony,  and  was 
not  merely  a  self-serving  statement  The 
testimony  showing  guilt  is  not  conclusive, 
and  because  of  this  error,  harmful  to  the  de- 
fmd&nt,  the  Judgmoit  Is  reversed. 

WHITFIEU),  C.  J.,  and  TATLOB, 
8EU.CKLBF0RD,  OOfMBmAj,  and  HOCK- 
EB,  JJ.,  concur. 


PBBSLBY  T.  STATU. 
(Supreme  Court  of  Florida.   Jan.  17,  1912.) 

(ByUahut  iv  tkt  Court.) 
h  WirmsssBB   ({  266*)— Exauinatioii— Rs* 

rBBSHIKO  MSHOBT — MbUOIUNOA. 

A  written  memorandum  may  be  used  to  re- 
fresh tbe  memory  of  a  witnesB,  but  not  as  in- 
dependent evidence. 

[Ed.  Note.— For  other  cases,  sea  Witnesses, 
Cent  Dig.  H  874r^:  Dec  Dig.  f  266.*] 

2.  CBnaNAi.  Law  (|  466*)— Bviokncb— Opin- 
ion EVIDSNOS. 

A  witness  may  be  asked  how  a  defendant 
looked  when  the  goods  be  Is  charged  with  hav- 
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ing  itoleu  were  taken  from  a  place  where  they 
bad  been  concealed,  nod  were  shown  to  him, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1044;  Dec.  Dig.  |  4S5.*] 

8.  Cbikimal  Law  (|  371*)— Evidbkct— Sm- 

iLAR  Acts. 

Evidence  of  previous  similar  crimes  by  a 
defendant  which  tend  to  show  the  criminal  con- 
duct and  intent  of  the  defendant  bearing  on  the 
issae  bdng  tried  may  be  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  830-832;  Doc.  Dig.  S  371 «] 

4.  Crivtwal  TjAW  (S  11 7:i*)— Trial— Inbtfuc- 
TIORS— Tmtikoht  ot  Accohplices. 

A  refusal  of  the  court  to  instruct  the  jury 
that  the  testimony  ol  an  accomplice  "sboold  be 
received  with  great  eantimi**  is  not  necessarily 
faanofol  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |S  3164r^«8;  Dee.  Dig.  8 
1173.*] 

6.  liARCENT    (I  76*)— PBOncOTIOn— TlXAI>- 

iNBTBUcnONS, 

Any  felonious  taUns  or  asportation  of  per- 
sonal property  may  be  larceny;  therefore  the 
omission  of  the  word  "away"  from  a  chane  as 
to  "the  felonious  taking  and  carrying  of  the 
personal  property  of  another"  is  not  per  se  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  SS  100,  108;  Dec.  Dig.  |  7C.« 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  S991-4003.] 

e.  Lahctst  <J  77*)— PHOBTOunoNS— Tbiai.— 

iKBTBUOnoRS. 

A  charge  containing  the  words  "when  a 
person  is  found  In  the  exclusive  possession  of 
goods  recently  stolen,  or  has  the  goods  con- 
cealed on  his  premises,"  indudes  the  idea  that 
the  person  knowinf^  bad  poawsslon  of  or 
concealed  the  goods. 

[Ed.  Note.— For  other  eaua,  lee  Larceny, 
Coit  Dig.  »  198,  202-204;  Dec.  Dig.  {  77.*] 

(Additional  ByUabiu  by  Editorial  Staff  J 

7.  CBiuinAL  Law  (1761*)— Tbiai,— Inbtbuo- 

TI0N8— ASSUUINQ  FACTS. 

A  charge  that  to  find  the  defendant  guilty, 
the  jnry  must  find  from  the  evidence,  beyond  a 
reasonable  doubt  that  the  offense  was  com- 
mitted in  Walton  county,  Fla.,  within  two  years 
prior  to  the  filing  of  the  Information  ii  not 
erroneous,  as  assumlag  the  commission  of  the 
offense  by  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  (8  1731,  1738, 1764-1764, 1771; 
Dec  Dig.  i  7ffl.*I 

8.  Cbiuinai.  Law  (f  1122*)- Appead— Reo- 

OBD— QnESTIONS  PBESENTED  FOB  RkVIEW. 

A  charge  that  the  unlawful  removing  or 
pushing  aside  of  anything  used  to  inclose  or 
secure  the  contents  of  a  building  is  a  break- 
ing is  not  shown  to  be  erroneous,  when  all  the 
testimony  adduced  at  the  trial  is  not  brought 
up  to  the  Supreme  Court 

[Ed.  Note. — For  other  casea,  aeA  Criminal 
Law,  Cent.  Dig.  H  2040-2945:  Dec.  Dig.  | 
1122.*] 

Brrror  to  Criminal  Court  of  Record,  Wal- 
ton Connty;  0.  O.  Andrews,  Judge. 

O.  D.  Presley  was  convicted  of  breaking 
and  entering  a  warehouse  with  Intent  to  com- 
mit grand  larceny,  and  of  grand  larceny,  and 
brings  error.  Affirmed. 

See,  also,  61  Fla.  46,  54  South.  367. 


S,  K.  GllllB,  fbr  plaintiff  in  error.  Patk 
Trammell,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  The  plalnUff  In  er- 
ror, having  been  convicted  in  the  criminal 
court  of  record  of  Walton  county  on  an  in- 
formation In  one  count  charging  breaking 
and  entering  a  warehouse  with  Intent  to 
commit  the  felony  of  grand  larceny  and  In 
another  count  grand  larceny,  took  writ  of 
error. 

[1]  The  bill  of  exceptions  does  not  contain 
all  the  testimony;  but  enough  appears  to 
show  that  a  written  list  of  the  gooda  missing 
from  the  warehouse  the  momioc  after  the 
alleged  crime  was  committed  was  used  by  a 
witness  to  refresh  his  memory,  and  that  tbe 
writing  was  not  introduced  as  independent 
evidence.  In  violatlOD  of  the  rule  announced 
in  Jenkins  v.  State,  35  Fla.  737,  18  South. 
182,  48  Am.  St.  Rep.  207;  Jenkins  v.  State. 
31  Fla.  196,  text  201,  12  South.  677. 

[2]  A  witness  was  asked  how  the  defend- 
ant looked  when  he  saw  some  of  the  stolen 
property  recovered.  This  was  not  error. 
Hlgglnbotham  v.  State,  42  Fla.  573,  29  South. 
410,  89  Am.  St  Rep.  237.  No  motion  was 
made  to  strike  the  answer  that  defendant 
"looked  like  another  party  looks  who  hs.i 
done  wrong,"  even  if  the  answer  was  sub- 
ject to  the  motion  under  the  role  stated  hi 
the  case  last  cited. 

[3]  A  witness  who  had  been  jointly  hi- 
formed  against  with  the  defendant  testified 
to  a  previous  similar  crime  by  the  two,  and 
the  court  denied  a  motion  to  strike  this  tes- 
timony. This  evidence  tended  to  ahow  the 
criminal  conduct  and  intent  of  the  defend- 
ant bearing  on  the  issue  being  tiled,  and 
there  was  no  abuse  of  discretion  In  refusing 
to  strike  It.  See  Wallace  t.  Stat^  41  Fla. 
547.  28  South.  713. 

A  witness  was  asked  why  he  searched  tbe 
defendant's  house.  This  question  was  object- 
ed to  as  Irrelevant  and  Inunaterlal.  It  does 
not  on  the  record  appear  to  be  subject  to  tbe 
objections  made  to  it  and  no  motion  was 
made  to  strike  the  answer  that  tbe  witness 
believed  the  goods  were  In  the  house,  if  the 
answer  was  subject  to  a  motion  to  strike. 

[4]  A  refusal  of  the  court  to  Instruct  tbe 
jury  that  the  testlmonj-  of  an  accomplice 
"should  be  received  with  great  caution"  is 
not  shown  to  be  harmful  error,  as  all  tbe 
evidence  is  not  here.  See  Myea  r.  State.  43 
Fla.  BOO,  81  South.  275. 

[71  A  charge  that,  to  find  tbe  d^endsnt 
guilty,  tbe  jiU7  "must  find  from  the  evident^, 
beyond  a  reasonable  doubt,  that  tbe  offense  ' 
was  committed  in  Walton  connty,  Fla.,  with- 
in two  years  prior  to  the  filing  of  tbe  bofor- 
matlon,"  Is  not  erroneous,  since  it  does  not  i 
assume  the  commission  of  the  offense  by  tlifr 
accused. 

[t]  A  charge  that  **the  unlawful  removbig  I 
or  pushing  aside  of  anything  used  to.  Inclose 
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or  eecare  the  conteats  of  a  building  Is  a 
breaking"  does  not  appear  to  be  erroneott, 
when  all  the  testimony  adduced  at  tlie  trial 
is  not  bronght  here. 

[fi]  Any  f^onions  taking  or  asportation  of 
personal  property  may  be  larceny;  therefore 
the  omission  of  the  word  "away"  from  a 
charge  as  to  "the  feloneous  taking  and  carry- 
ing of  the  personal  property  of  another"  is 
not  per  se  wror.  See  Williams  t.  State,  46 
Fla.  80,  8S  South.  335. 

[(]  A  charge  containing  the  words  "when 
a  person  la  found  in  the  exclusive  possession 
of  goods  recently  stolen  or  has  the  goods  con- 
cealed on  his  premises,"  Includes  the  idea 
that  the  person  knowingly  had  poesession  of 
or  concealed  the  goods.  See  McDonald  t. 
State,  56  Fla.  74,  47  South.  48S. 

No  other  points  need  be  ewaiderad. 

The  Judgment  is  affirmed. 

TAYLOR,  SHACKLEX'OBD,  COCKRBLL, 
and  HOCEBB,  33^  concur. 


1CBS8BB      DBELB  et  aL 
(Sopreme  Court  of  Florida.    Jan.  13.  1912.) 

(SpUabut  &y  Me  Court.) 

CoNTBACTs    (I  888*)— AoixoH— PLBannra— 

Denial. 

It  is  error  to  strike  a  plea  of  "did  not 
promiae  as  alleged"  in  an  action  on  a  simple 
contract  other  than  a  bill  or  note. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Ceat  Dig.  il  1706-1712;  Dec  Dig.  S  339.*] 

Srot  to  Carcnit  Court,  JoAson  Gonnty; 
William  H.  Price,  Judge. 

AcUon  U.  L.  *DMa  and  others  against 
a  M.  Messer.  Judgment  for  tdaintUDi,  and 
defendant  brinsv  error.  Bereraed. 

Thomas  B.  Walker,  for  plaintiff  In  error. 
C  L.  Wilson,  for  defendants  In  error. 

PER  CURIAM.  A  Judgment  herein  was 
rendered  on  a  former  writ  of  error.  61  Fla. 
333r  54  South.  366.  To  an  amended  declara- 
tion in  assumpsit,  alleging  the  nonpayment 
of  a  subscription  to  be  paid  "In  the  event  a 
railroad  is  built  to  Marlanna,  Fla,^  with  a 
possible  Northern  connection,"  the  perform- 
ance of  the  condition  precedent  being  alleged, 
the  defendant  filed,  among  other  pleas,  a 
plea  '*that  he  never  did  promise  as  in  said 
declaration  alleged."  This  plea  was  stricken. 
Other  pleas  were  stricken  or  held  bad  on  de- 
murrer, and,  the  defendant  not  pleading  fur- 
ther, a  Judgm^t  by  default  for  want  of  a 
plea  was  entered  by  the  court,  and  a  final 
Judgment  for  the  plaintUfs  was  entered  by 
the  clerk.  The  defendant,  Messer,  took  writ 
of  error,  and  assigns  ss  error  the  order  strik- 
ing the  abovfrquoted  plea.  The  statute  (Gen. 
Btats.  1906,  S  1467)  expressly  provides  that 
the  plea  "did  not  promise  as  allied"  ahall 


be  applicable  to  declarations  on  contracts^ 
other  than  bills  and  notes. 

For  the  error  in  striking  the  quoted  plea^ 
the  Judgment  Is  reversed. 

WHITFIELD,  a  J.,  and  TAYLOR,. 
SHACKLEFORD,  GOCSRELL,  and  HOCE- 
ER,  JJ.,  concur. 


HULLET  T.  HUNT. 

(Supreme  Court  of  Florida.    Jan.  16,  1912: 
Rehearing  Denied  Feb.  20.  191Z) 

'fSyllabVB  iy  the  Court.) 

1.  LiBKL  AHD  SLAnDEB  (8  7*)— EVIUENCE. 

For  the  president  of  a  coeducational  col- 
lege to  say  of  a  girl  student,  who  has  been 
suspended,  but  not  expelled,  that  "she  got  to- 
running  out  at  night  with  the  boys,  she  was- 
OQt  one  night  in  particular  until  naif  past  7 
or  8  o'clock  and  did  not  come  to  her  supper  at 
all,  and  on  various  occasions  she  was  doing 
the  same  thing  and  came  in  late  to  her  supper, 
is  not  a  charge  of  fornication. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec  Dig.  {  7.*] 

2.  Libel  akd  Slandeb  (|  7*)— Bvidehoe, 

It  is  not  slanderous,  as  charging  fornica- 
tion, for  a  president  of  a  college  to  say  of  a 
saepended  student  that  "she  would  be  ruined 
for  life"  if  he  told  all  he  knew  of  her. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  5  7.*] 

3.  Libel  and  Slandxb  (J  128*)— iHNtTKRDO— 
Question  fob  Jubt. 

When  the  spoken  words  could  not  prop- 
erly leave  on  the  hearer's  mind  the  impression 
charged  in  the  innuendo,  there  la  no  Issue  for 
the  jury. 

[Ed.  Note.--For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  856-S64;  Dec.  Dig.  f 
123.*) 

Error  to  Circuit  Court,  Tdluaia  Comity; 
Minor  8.  Jonea,  Judge. 

Action  by  Helen  Hunt  against  Lincoln  Hul- 
ley.  Judgment  tor  plalntlfl,  and  def^idant 
brii^  error.  Bevmed. 

Geo.  M.  Robbins,  Stewart  ft  Bly,  and 
Blount  &  Blount  &  Carter,  for  plaintiff  in 
error.  Alex  St.  Glair-Abrams  and  Landls  & 
Fish,  for  defendant  In  error. 

COCKRELL,  J.  Helen  Hunt  recovered 
Judgment  against  Lincoln  Hulley  in  an  ac- 
tion for  slander  In  the  dum  of  $15,000.  At 
the  trial  the  declaration  consisted  of  four 
counts,  being  of  statements  alleged  to  have 
been  made  to  A.  G.  Hamlin,  Silas  B.  Wright, 
Carney  L.  Wilder,  and  H.  L.  Clayberg.  The 
counts  as  to  Wright  and  Wilder  went  out 
upon  the  denial  by  them  of  the  alleged  state- 
ments, and  we  have  left  only  the  counts  as 
to  Hamlin  and  Clayberg. 

Clayberg's  evidence  was  discredited,  not 
only  by  inherent  Improbability,  but  impeach- 
ed in  every  possible  way,  and  we  are  forced 
to  the  conclusion  that  the  verdict  was  found 
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solely  upon  the  alleged  statements  to  Bdr. 
Hamlin,  and  we  shall  confine  oarselves  to 
that  count 

In  that  count,  as  originally  filed.  It  Is  al- 
leged tbat  Miss  Hunt,  a  student  of  the  John 
B.  Stetson  University,  of  which  Dr.  HuUey 
was  president,  was  without  cause  by  bim  ex- 
pelled therefrom,  and  following  such  expul- 
siou  Dr.  Hulley  said  to  Mr.  Hamlin,  "There 
were  serious  reasons  for  my  actions;  *  *  • 
I  do  not  wish  to  discuss  this  question,  the 
reasons  are  aerlons,"  and  further,  when 
told  that  Miss  Hunt  might  bring  legal  pro- 
ceedings in  the  matter,  "she  had  better  not, 
or  I  will  have  to  show  up  her  character"; 
the  Innuendoes  being  that  "she  was  and  had 
been  guilty  of  Immoral  and  improper  con- 
duct" In  the  amoided  count  the  language 
is  changed,  and  reads:  "  *I  have  done  all  I 
«an  fbr  Helen  (meaning  this  plaintiff),  and 
I  am  t^itiif^Tig  that  at  some  future  time  she 
may  be  permitted  to  return  here,  if  this 
thing  is  allowed  to  die  out  I  have  written 
to  them  to  that  effect;  but,  if  they  sue,  it 
will  be  the  mistake  of  their  lives.  I  have 
still  about  Helen  in  her  and  their  in- 
ttfests.  I  wUl  not  show  her  up  unless  they 
make  me.  If  they  want  this  matter  kept 
quiet,  so  it  wlU  die  out,  they  must  help  me 
do  it  It  will  be  a  sorry  day  for  He^ 
Hunt,  •  •  •  the  worst  thing  they  can 
do  for  hes,  •  •  •  if  they  should  ever  at- 
tempt to  force  me  to  give  my  reasons  for 
sending  her  away  as  I  did.  You  can  de- 
pend upon  it  they  had  better  let  this  matter 
drop.*  And  saying  further:  'I  have  sent 
her  away  for  sufficient  reasons;  *  *  • 
something  serious  you  may  be  sure.  If  you 
knew  them,  you,  or  any  other  fair-minded 
man,  or  set  of  men,  would  agree  with  me,' 
meaning  thereby  that  the  plaintUX,  Helen 
Hunt,  was  and  had  been  guilty  of  improper 
and  Immoral  conduct  And  saying  further: 
*Tbey  (meaning  plaintiff's  parents)  know 
■he  Is  not  all  right,  because  she  bad  trouble 
in  a  St  Augustine  school,  right  under  their 
eyes.' "  The  count  was  further  amoided  by 
adding  an  innuendo  that  the  statements  in- 
volved the  young  lady's  chastity. 

After  various  pleadings,  the  sole  Issue 
raised  by  the  plea  of  not  guilty  was  before 
the  Jury. 

At  the  trial,  upon  Qie  tratlmony  of  Mr. 
Hamlin,  the  count  was  again  amended  by 
enlargement,  so  as  to  Include  these  state- 
ments: "I  have  said  this  before,  and  I  wUl 
say  it  now,  that  Helen  Hunt  got  to  runni^ 
out  at  night  with  the  boys.  She  was  out  one 
night  In  particular  until  half  past  7  or  8 
o'dock,  and  did  not  come  home  to  her  sup- 
per at  all,  and  on  various  other  occasions 
she  was  doing  the  same  thing  and  came  in 
late  to  her  supper.  *  «  •  There  are  oth- 
er things  bs  oonnectlon,  just  of  that  sort, 
which.  If  I  should  tell  you,  you  would  not 
believe.  I  do  not  think  you  would  believe 
them,  unless  I  would  corroborate  them. 


Tfflt  would  be  just  perfectly  appalled  If  you 
knw  of  the  facts.  I  owe  something  to  otb- 
er  studoits  and  th^  paroits,  as  well  as 
Helen  Hunt  She  was  not  a  proper  person 
to  be  connected  with  this  school,  and  she 
had  to  go.  Her  example  was  a  very  bod 
one,  and  her  Influmce  was  bad.  *  *  * 
You  tell  the  Hunts  that  I  have  done  all  I  can 
for  Helen  now.  I  have  it  in  my  mind  that 
if  this  thing  Is  allowed  to  die  out  that  she 
may  be  permitted  'to  return  here  some  tim« 
in  the  future.  I  have  so  written  them;  but 
it  is  all  with  them.  They  will  make  the 
mistake  of  their  lives  if  they  ever  bring  a 
suit  I  am  taking  this  step,  Mr.  Hamlin,  In 
their  interest,  and  I  am  trying  to  conceal 
the  facts.  I  do  not  wish'  them  to  be  made 
public,  and  it  will  be  a  sorry  day  for  Hel^ 
Hunt  if  she  ever  forces  me  to  tell  what  I 
know.  She  can  depend  upon  it  that,  unless 
she  wants  to  be  ruined  for  life,  tbey  had 
all  better  keep  this  matter  qnlet"  To  all 
of  these  statements  were  added  the  Innuen- 
do that  th^  charged  fornication. 

[1-S]  A  most  careful  and  thoughtful  read- 
ing of  these  alleged  statemrats  convinces  ni 
that  whether  taken  singly  or  all  tc^tlier, 
th^  are  not  susceptible  to  the  Innuendo  of 
fornication  Imputed  to  them  by  the  pleader. 
There  Is  nothing  In  them,  either  with  or 
without  the  colloquium,  that  bears  upon  the 
sex  relation,  except  the  being  out  late  at 
night  with  the  boys;  and  this  is  so  immedi- 
ately qualified  by  the  showing  ot  the  early 
hour  at  which  she  returned,  and  by  the  fur- 
ther showing  that  the  speaker,  as  president 
of  the  institution,  expected  to  reinstate  her 
In  the  school,  that  the  remark  clearly  applies 
to  an  infraction  of  the  rules  or  the  proprie- 
ties of  this  coeducational  boarding  school, 
and  may  not  be  contorted  into  an  imputa- 
tion of  unchastity.  The  remark  was  made, 
If  made,  to  one  who  looked  upon  the  insti- 
tution as  his  child,  who  drew  Its  original 
charter  and  was  for  many  years  offldally 
connected  with  it,  and  who  also  In  a  way 
was  Interested  in  the  welfare  of  the  young 
lady — a  peacemaker  as  It  were. 

We  cannot  see  how  the  langoage  could 
properly  have  left  on  his  mind  the  impres- 
sion that  the  young  lady  was  charged  with 
fornication,  and  Dr.  Hulley  repudiates,  not 
only  the  use  of  the  quoted  language,  but  af- 
firms that  there  never  entered  his  mind  a 
thought  of  sexual  impurity,  and  that  to  bis 
knowledge  there  was  no  possible  basis  for 
the  thought,  mudi  less  the  statement 

As  Miss  Hunt  has  not  been  charged  with 
so  flagrant  a  dereliction,  except  in  the  Clay- 
.berg  count,  which  we  Ignore,  and  upon  this 
record  stands  spotless,  not  only  as  to  the 
fact,  but  also  as  to  the  Imputation,  the  ]udg> 
ment  must  be  reversed. 

WHITFIELD,  0.  J.,  and  SHACKLE- 
FORD,  TAYLOB,  ana  HOOKSB,  JJ^  co» 
cur. 
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POWBILL  T.  STATB. 
(Sapr«m«  Goort  of  Florida.    Jan.  18,  1812. 
HwdnotM  FUed  March  2,  1012.) 

fSyOabun  by  the  Court.) 
LUCKMT  (i  65*)— BVIDEHOC— SnmciENOT, 

The  only  question  presented  ii  the  mffi- 
deaer  of  the  evidence  to  nutain  the  Terdiet 
and  this  In  the  opinion  ot  this  coort  wai  raffl- 
dent. 

[Ed.  Mote.— For  other  caaei,  sea  laroeny, 
Dec  Dig.  I  56.«} 

Error  to  Criminal  Court  of  Beconfl,  Duval 
County;  Joint  8.  Uaxwell,  Jnd«B. 

Tom  Povell  was  conTicted  of  larcoiy.  and 
brlnga  error.  Affirmed. 

Scarborough  &  Saarborougb^  for  plaintUE 
In  error.  Park  Trammell,  Atty.  Gen.,  for  the 
State. 

HOGKER,  J.  An  information  was  filed 
In  the  criminal  court  of  record  of  Duval 
county  In  April,  1911,  against  Tom  Powell, 
charging  him  with  the  larceny  of  a  hand 
bag,  of  the  Talne  of  fl.SO,  one  pocketbook, 
of  the  Talne  of  7S  cents,  and  one  lot  of  paper 
bills  and  silver  coins,  a  more  particular  de- 
scription of  which  is  to  the  Informant  un- 
known, of  the  value  of  $47.78,  of  the  money, 
goods,  and  chattels  of  one  Lnla  Parker.  The 
larceny  Is  alleged  to  have  taken  place  on  the 
27th  of  March,  1911.  The  defendant  was 
tried  in  May,  1911,  convicted,  and  sentenced 
to  the  state  prison  for  two  years.  The  Judg- 
ment is  here  for  review  on  writ  of  error. 

The  only  question  properly  before  this 
conrt  for  consideration  Is  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.  The  evi- 
dence tends  to  show  that  Lula  Parker  met 
tbe  defendant  on  a  street  in  Jacksonville  on 
the  morning  when  the  offense  Is  alleged  to 
hare  been  committed.  Tom  Powell,  who  lived 
next  door  to  Lula  Parker,  came  out  of  his 
house  on  the  veranda,  and  was  quarreling 
with  an  old  colored  man.  He  then  came  out 
upon  the  street,  and  was  talking  with  a 
white  man.  Lula  spoke  to  Tom  about  his 
quarreling  with  the  old  negro,  and  he  asked 
what  she  had  to  do  with  it  She  replied, 
and  backed  off  into  the  street.  Tom's  hade 
(for  lie  was  a  hack  driver)  was  in  front 
of  his  house,  or  near  tbe  street  comer.  As 
Lula  backed*  into  the  street  Tom  followed 
her.  She  had  her  purse  on  her  arm.  contain- 
ing over  $40.  In  tbe  mCiee  that  ensued  Tom 
jerked  Lula's  umbrella  from  her  hand  and 
bit  her  with  It.  She  hit  him  back.  Several 
blows  passed.  The  purse  fell  to  the  ground, 
and  Tom  pidked  it  up  and  walked  towards 
his  ha<A;  Lula  following  htm  and  demand- 
ing her  pursa  She  requested  some  colored 
men  not  to  let  Tom  take  her  purse.  Some 
one  koodced  the  poeketbook  or  purse  out  of 
his  hand,  and  a  colored  boy  picked  it  up  and 
handed  it  to  Lula.    Before  Tom  got  to  his 


hack  a  one-legged  man  Joined  in  tiie  meite 
and  seems  to  have  gtvea  Tom  several  punches 
vtth  his  TOwden  1^  Tom  did  not  open  the 
purse..  He  did  not  conceal  it,  but  had  it  in 
bis  bands.  Tha  mOfie  occurred  in  the  street, 
and  a  crowd  was  standing  around.  Tom  was 
drinking,  and  It  seems  he  had  been  In  the 
habit  ot  drinking  and  fighting.  Lula  and 
he  had  always  been  frloids.  It  seems  that 
Tom  got  into  the  bade  with  the  poeketbook, 
and  Lula  got  in  also  In  her  tussle  wldi  Tom. 
The  pfdioeman  who  arrested  Tom  says  Tom 
said:  "Gap,  I  had  a  Ibie  on  old  Lula  for  a 
hundred  and  fifty ;  but  you  beat  me  to  IL" 

The  rule  In  this  state  Is  that  the  appellate 
court  ahould  not  grant  a  new  trial  upon  the 
insufflcioicy  of  the  evldaice  to  sustain  a  ver- 
dict of  gnil^,  if  there  Is  some  evideace  of 
all  the  fhcta  legally  essential  to  support  the 
verdict,  and  the  whole  evidence  Is  such  that 
the  verdict  may  have  fairly  been  tbund  on  It 
McDonald  V.  Stat%  66  Fla.  74,  47  South. 
485.  Tom  i^ked  up  the  p6cketbook.  Why 
did  he  do  it?  It  was  not  a  weapon.  He  thm 
undertook  to  get  into  his  hack  with  it  Why 
did  he  do  that?  It  was  knocked  out  of  his 
hand.  He  thra  stated  to  the  policeman.  In 
substance,  that  he  was  prevented  by  tiie  lat- 
ter from  appropriating  It  Tbe  Jury  saw  and 
heard  tlw  witnesses,  and  Xound  from  these 
ttLCta  the  essentials  of  larceny,  viz..  a  taking 
and  carrying  away,  with  Uie  felonious  intent 
to  deprive  the  owner  of  her  property.  .  The 
Jury  also  passed  on  the  quesUon  of  intrat  as 
affected  by  his  alleged  drunkenness,  and 
found  against  the  defendant  Under  the  de- 
cision refored  to  above,  we  are  not  author- 
ized to  reverse  the  Judgm^t ;  and  it  Is  af- 
firmed. 

WHITFIELD,  C,  J.,  and  TAYLOR, 
SHACKIiEirORD,  and  COCKRBLL,  JJ.,  con- 
cur. 


RAT  T.  RAT. 
(Supreme  Conrt  of  Flor^   Jan.  20,  1012, 
Headootea  Filed  Bfarch  2.  1812.) 

(Spllahut  hy  the  Court.) 

DiVOBCB  (I  9S*>— Pludino— Bixx.  ' 

Where  a  bUl  for  divorce,  filed  a  wife 
against  her  hnsbaixL  alleges  acts  of  violence 
against  the  wife  ana  a  long-continued  coarse 
01  abase,  accompanied  by  toul  epithets  address- 
ed by  the  hnsband  to  her,  by  means  ot  which 
her  health  Is  affected,  her  life  made  a  burden, 
and  tbe  performance  of  marital  duties  by  her 
made  impossible,  and  states  all  the  Junsdlc- 
tlonal  facta,  a  demurrer  thereto  is  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
CenL  Dig.  IS  292-307;  Dec  Dig.  |  93.*} 

Appeal  from  Circuit  Court,  Hillsborough 
County ;  F.  M.  Bobles,  Judge. 

Bill  in  equity  by  Luella  E.  Bay  Miainst 
Roland  L.  Ray,    From  an  order  overmling 


*ror  other  esMs      aaHie  tople  and  moUob  HUHBOR  la  Dm.  Die.  *  Ab.  Dlfr  Key  No.  BwIm  a  iUp'r  iodoxw 
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a  demarrer  to  tbe  bill,  de£aidant  anteals. 
AfBrmed. 

H.  F.  Bailey,  for  appellant  S.  T.  Fletch- 
er, for  appellee. 

HOCKER,  3.  Loella  S.  Bay,  appellee, 
filed  a  bill  In  tbe  circuit  court  ot  Hlllabor- 
ough  county  against  appellant,  her  husband, 
Boland  L.  Ray,  praying  for  a  divorce,  ali- 
mony, etc.  After  stating  tbe  jurtsdletioDal 
facts  of  residence,  she  alleges  in  substance 
that  she  was  legally  married  to  appellant 
on  the  11th  of  S^tember,  1000,  and  lived 
with  hlra  until  9Ui  of  Septonber,  1911,  dur- 
ing which  time  she  was  an  exemplary  wife, 
notwithstanding  the  appelant  shortly  after 
the  marriage  commenced  to  indulge  in  a  vio- 
lent and  ungovernable  temper,  amounting  to 
quarreling,  bickering,  and  fanlt-flnding  gen- 
ially ;  that  he  became  Intemperate  and  un- 
reasonable, )occa8lonally  becoming  violent, 
calling  appellee  all  sorts  of  names,  such  as 
bitch,  Indian  sQuaw,  seizing  her  and  shoving 
her  against  the  wall  with  such  force  as  to 
give  her  great  pain,  making  her  arms  black 
and  bine  from  bruises  which  he  inflicted; 
that  he  refused  to  allow  her  to  visit  her  moth- 
er, and  refused  her  mother  and  other  rela- 
tives permission  to  visit  appellee,  and  when 
her  mother  occasionally  visited  appellee,  ap- 
pellant cursed  and  abused  her,  and  referred 
to  her  as  "your  damned  old  mammy";  that 
neither  appellee's  mother  nor  other  relatives 
at  any  time  undertook  In  the  slightest  degree 
to  Interfere  with  the  domestic  relations  of 
appellee  and  appellant;  that  his  abuse  was 
without  reason  or  cause;  that  appellee, 
though  once  strong  and  unusually  healthy, 
by  reason  of  appellant's  constant  bickering 
and  quarreling  became  unhealthy,  and  life 
with  him  became  unbearable;  that  on  one 
occasion  a  short  while  ago  appellant  locked 
appellee  out  of  the  house  and  refused  her 
admittance  without  Just  cause,  and  appellee 
was  forced  to  appeal  to  the  police  authori- 
ties of  Tampa  for  assistance  to  get  Into  her 
bouse;  that  on  another  occasion  she  was 
forced  to  appeal  to  Mr.  Gullett,  the  constable 
in  district  No.  20  of  Hillsborough  county,  for 
protection. 

Tbe  bin  alleges  that  when  appellee  mar- 
ried appellant  be  had  nothing ;  that  he  was 
working  for  Dr.  Corrlgan  by  the  month ; 
that  appellee  assisted  her  husband  in  menial 
work;  that  by  reason  of  bis  irritable  dis- 
position he  lost  his  place  with  Dr  Corrl- 
gan, and  appellee  and  appellant  then  moved 
to  Tampa,  where  both  of  them  worked — 
oratrix  serving  as  pantry  woman  at  the 
Aruo  Hotel,  giving  to  appellant  every  penny 
of  her  earnings;  that  subsequently  oratrix 
secured  a  position  as  stewardess  on  several 
steamship  lines  plying  between  Tampa  and 
Havana,  thereby  earning  $800,  which  she 
turned  over  to  appellant;  that  through  their 
Joint  efforts  they  procured  a  lot  In  the  Gar- 
rison, and  built  a  home  thereon  through  the 


Building  and  Loan  Association,  where  for 
three  years  oratrix  kept  from  five  to  seven 
boarders,  doing  all  the  work  herself,  and 
turning  over  to  appellant  all  tbe  receipts; 
that  the  arduous  work  for  three  years, 
coupled  with  the  constant  bickering,  quarrel- 
ing, and  fault-finding  of  appellant,  resulted  in 
a  complete  pbiysical  breakdown  of  appellee. 
Whereupon  appellant  and  appellee  bougbt  a 
small  place  at  Palmetto  Beach,  where  they 
have  since  lived,  renting  the  home  on  the 
Garrison  lot;  -that  appellee  hoped  appellant 
would  mend  bis  ways,  but  instead  he  has 
unceasingly  quarreled  and  found  fault  with 
appellee,  on  occasions  shoved  her  against 
the  wall,  thrown  her  out  of  the  door,  refused 
to  let  her  have  any  company,  even  objected  • 
to  her  attending  church,  until  her  life  is  un- 
bearable. 

Appellee  allegea  that  one  dilld,  named 
Mamie  Lon,  aged  8  years.  Is  the  rMult  oC 
her  marriage  to  appellant;  tiiat  aK>^uit 
curses  and  nee  all  kinds  ot  vUe  language 
to  appellee  before  this  diUd ;  that  his  man- 
ner terrifles  the  child,  who  dings  to  appellee 
for  protection. 

The  bill  allies  that  appelant  la  Just  3S 
years  old,  healthful  and  TCgoroos,  earns  fSD 
per  month,  has  In  addition  ISJiOO  worth  of 
personal  and  real  property,  boddes  a  con- 
siderable sum  in  cash,  the  amount  unknown 
to  appellee^  Ajipellee  alleges  that,  apart 
from  the  place  In  the  Garrison,  which  Is  ta 
her  name,  and  when  rented  yields  about  |16 
per  month,  she  has  no  means  whatever; 
that  her  health  Is  such  she  is  unable  to 
work,  a  contUtlon  caused  by  the  treatment 
of  ai^llant  The  bill  prays  for  allnumy. 
counsel  fees,  the  exclusive  custody  of  ber 
minor  child,  Mamie  Lou,  and  a  divorce  a 
vinculo  matrimonlL 

A  demurrer  was  Interposed  to  the  bill  on 
tbe  ground^  first,  that  sufficient  facts  are 
not  stated  to  warrant  the  relief  dalmed; 
second,  tliat  the  bill  fails  to  allege  any  defi- 
nite dates,  places,  or  drcnmstances  whoe 
or  when  the  ajl^ed  mistreatment  occurred: 
third,  that  the  bill  fails  to  allege  oratrix's 
prior  training,  temperament,  or  education  be- 
fore marriage;  fourth,  that  the  allegations 
of  the  bill  are  indefinite,  uncertain,  and  In- 
sufficient. 

This  demurrer  was  overruled,  and  this  rul- 
ing ia  here  on  appeal  for  review. 

This  court  In  a  series  of  decisions  has 
held  that  it  la  not  ^ough  in  a  bill  fOr  divorce 
to  allege  the  statutory  grounds  of  extroue 
cruelty  and  the  habitual  indulgence  of  a 
violent  and  ungovernable  temper,  in  the  lan- 
guage of  tbe  statute.  Facts  must  be  stated 
from  which  the  court  may  see  that  the  coo- 
duct  of  the  defendant  is  such  as  to  render 
it  impracticable  for  the  complainant  to  far- 
ther perform  the  marital  duties.  In  Han- 
cock V.  Hancock,  55  Fla.  680,  45  South.  1O20. 
15  L.  B.  A.  (N.  S.)  670,  this  court  reviewed 
Its  previous  dedslons  ftnd  held  that  "divorce 
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on  the  ground  of  extreme  cruelty  will  t>e  de-' 
nled,  where  there  Is  no  actual  violence,  un- 
less the  treatment  or  abuse  or  neglect  or 
bad  conduct  complained  of  be  such  as  dam- 
ages health,  or  renders  cohabitation  Intoler- 
able and  unaafe,  or  unless  there  are  threats 
of  mistreatment  of  such  flagrant  bind  as  to 
cause  reasonable  and  abiding  apprehension 
of  bodily  violence,  so  as  to  render  it  Im- 
practicable to  discharge  marital  duties."  In 
Palmer  t.  Palmar*  20  Sla.  215,  7  South.  864, 
It  is  said:  "Nor  will  divorce  on  the  ground 
of  habitual  indulgence  of  a  violent  and  un- 
governable temper  he  granted,  unless  that 
temper  has  been  displayed  towards  com* 
plainant  habitually  and  with  the  effect  of 
r«iderlng  life  an  oivressive  and  Intolerable 
burden,  and  making  it  impracticable  to  dis- 
cbarge marital  duties  under  such  burden. 
Occafdonal  oatbursts  of  passion,  petulance, 
readiness  to  anger,  frequent  and  unreason^ 
able  complaints,  if  these  are  only  calculated 
to  render  the  relations  between  the  parties 
unpleasant  and  disagreeable,  or  idmply  un- 
happy, do  not  furnish  sufficient  catiae  for 
divorce."  See  Hickson  v.  Hickson,  54  Fla. 
566,  45  South.  474. 

It  follows,  of  course,  that  where  a  bill  al- 
leges acts  itf  vioIen(»  against  the  wife,  and  a 
long-continued  course  of  abwe,  accompanied 
by  foul  epithets  addressed  to  her  by  the 
man  who  is  under  the  hlgBest  obll^tlons  to 
treat  her  with  kindness  and  affection,  by 
means  of  which  her  health  Is  affected  and 
her  life  made  a  burden,  and  the  perfbrmance 
of  the  marital  duties  made  impossible,  sudi 
a  bill  states  a  good  cause  of  action.  In  the 
instant  case  we  think  the  demurrer  was 
properly  overruled,  and  the  order  Is  affirmed. 

WHITFIEU),  a  J.,  and  TAYLOB. 
RHACBXBFOBD,  and  GOCKRELL,  JJ., 
concur. 


TOWNSEND  V.  STATE, 
r  Supreme  Court  of  Florida.    Jao.  16,  1912. 
Headnotes  Filed  March  %  1912.) 

fSyUabui  hv  Court.) 

Embezzlement  ({  26*)— InroniiATioN— Mo- 
tion TO  Qtiabh. 

Where  the  couut  in  an  information  charK- 
iog  embezzlement,  upon  which  a  party  is  tried 
and  convicted.  Ib  based  partly  on  section  3308 
of  the  General  Statutes  of  1906,  and  partly  on 
section  3309,  which  two  BectioiiB  embrace  dif- 
ferent bailees,  a  motion  to  quash  the  infor- 
mation should  have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  S8  37.  S8;  Dec.  Dig.  {  26.«] 

Error  to  Criminal  Court  of  Record,  Walton 
Comity;  C.  O.  Andrews,  Judge. 
-  Josephine  Townsend  was  convicted  of  em- 
bezzlement, and  brings  error.  Reversed. 

S.  K.  GUUs,  for  plaintiff  In  error.  Park 
Trammel),  At^.  Gen.,  for  the  State. 


HOCKER,  J.  Josephine  Townsend  was 
tried,  convicted,  and  sentenced  In  the  crlm^' 
Inal  court  of  record  of  Walton  count?  on 
the  third  count  of  an  information,  which  is 
as  follows : 

"And  the  said  A.  Q.  Campbell,  county  so- 
licitor for  the  county  of  Walton,  prosecuting 
for  the  state  of  Florida  in  said  county,  un- 
der oath  further  information  ma^  that  one 
Josephine  Townsend,  alias  Josei^ine  Town- 
sell,  late  of  the  county  of  Walton,  in  the 
state  aforesaid,  on  the  25th  day  of  Decem- 
ber in  the  year  of  onr  Lord  one  thousand 
nine  hundred  and  ten,  at  and  In  the  county 
of  Walton  aforesaid,  did  then  and  there, 
bavins  been  intrusted  with  one  gold  certifi- 
cate, lawful  currency  of  the  United  States 
of  America,  of  the  denomination  of  fifty  dol- 
lars, and  of  the  value  of  fifty  dollars,  by  one 
Martin  Mayo,  the  owner  of  said  gold  certifi- 
cate, she  the  said  Josephine  Towna&id,  alias 
Josephine  Townsell,  then  and  thrae  being  in- 
trusted with  the  gold  certificate  for  the  pur- 
pose of  examination,  being  so  intrusted  by 
said  Martin  Mayo,  the  owner  thereof,  did 
that  and  there  unlawfully  secrete  the  same, 
with  intent  then  and  there  to  unlawfully  em- 
beszle  the  same  and  fraudulently  convert  tiie 
same  to  her  own  use,  the  said  property  hav- 
ing beeit  then  and  there  intrusted  and  de- 
livered to  her  as  aforesaid,  and  being  the 
subject  of  larceny,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Florida.'* 

A  motion  was  made  to  quaEAi  each  count 
of  the  Information,  for  that  neither  stated 
any  offense  against  the  laws  of  Florida,  and 
the  second  and  third  counte  were  so  drawn 
as  to  embarrass  the  defendant  in  her  de- 
fense^ This  motion  was  denied,  and  the  rul- 
ing assigned  as  error. 

This  third  count  seems  to  he  based  partly 
on  section  3308  of  the  Oweral  Statutes,  in 
that  It  charges  the  gold  certificate  to  have 
been  UOrusted  to  titie  defendant  by  Martin 
Mayo,  and  partly  on  section  3309,  Id.,  in  that 
it  charges  that  Ae  tecreted  the  property  in- 
trusted to  her.  These  two  sections.  It  seems 
to  us,  are  intended  to  embrace  different 
kinds  of  balleee.  The  first  embraces  factors, 
commlsidon  merchants,  warefaoose  keepers, 
wharfingers,  wagoners,  stage  drivers,  or  oth- 
er  common  carriers  on  land  or  water,  or  anif 
other  peraon  with  whom  mv  propertv  which 
may  he  the  Mbject  of  laroenj/  te  intrusted  or 
depotited  hy  another.  Thedoctrlufrof  "nosd- 
tur  a  swdis  or  ejusdem  g^rls"  applies  to 
the  last  clause,  and  must  be  understood  as 
referring  to  bailees  for  hire,  not  embraced  In 
the  enumeration  of  such  baUees  first  set 
forth.  McOrifl,  Adm'r,  v.  Porter,  6  Fla.  373, 
text  378;  Broom's  L^al  Maxims  (8th  Ed.) 
452.  The  other  section  (3309)  evidently  re- 
fers to  a  different  class  of  bailees  not  for 
hire. 
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We  tbink  tbe  moUon  to  gnash  this  count 
of  the  Information  ahonld  have  been  granted, 
and  we  are  the  more  Inclined  to  sustain  this 
assignment  becanae  the  evldoice  does  not 
show  any  intnutinif  of  the  money  to  the  de- 
foidant  within  the  meaning  of  section  8308, 
which  deals  with  embezzlement  baUees  for 
hire,  nor  does  it  clearly  show  a  aeoretitHf 
within  the  meaning  of  section  8309. 

The  judgment  below  is  reversed. 

WHITFIEU),  a  and  SHACELEFORD, 
TATIjOB,  and  QOCKRWJj,  JJ^  ooneur. 


SEABOARD  AIR  LINE  BY.  T.  BENTZ 
et  aL 

(Sapreme  Oonrt  of  Ilorida.    Feb.  6,  1012.) 

(SyttalHu  hy  the  Oo«rt.) 

1.  Afpul  and  Ebrob  (S  1066*)— Hauclibs 

EbBOB  —  INSTBUCTIONS  —  SmPUCRTS  — 
iHJUBIBa. 

Where  a  bill  of  lading  Btlpulates  that 
the  Talne  of  property  lost  or  damaged  in 
Bbipment  sball  be  computed  as  of  tbe  place 
and  time  of  Bbipment,  it  is  not  reversible  er- 
ror to  charge  the  jury  that  tbe  vaiue  sbould 
be  computed  at  the  time  and  place  of  deliv- 
ery, when  the  evidence  la  tliat  the  value  was 
the  aame  at  botli  places. 

[Ed.  Note^For  other  cases,  see  Appeal 
and  Error,  Dec.  Dig.  |  1066.*] 

2.  Afpbai.  and  Ebbob  ({  237*)— OBjBcnons 
TO  Evidence— Waiveb. 

Where  evidence  is,  when  offered,  not 
subject  to  the  general  objection  that  It  1b 
'immaterial  and  irrelevant,^'  but  it  becomee 
irrelevant  by  the  subsequent  introduction  of 
evidence,  if  there  Is  then  no  motion  to  strike 
iL  the  party  objecting  to  It  cannot  complain 
of  it  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal 
and  Error,  Cent  Dig.  H  1S86-1888;  Dec 
Dig.  8  237:*   Trial,  Cent  Dig.  SS  228-252.] 

8.  Costs  (8  266*)— Costs  on  Appeal. 

Where  matters  are  improperly  incorporat- 
ed In  a  transcript  on  writ  of  error,  tbe  cost 
thereof  will  be  taxed  against  the  party  re- 
quiring it  to  be  included  In  tlw  transcript 

[Ed.  Note.— For  other  cases,  see  Costs, 
Cent  Dig.  H  068-071;  Dec.  Dig.  8  266.*] 

Error  to  Oircuit  Court,  Marion  Coontr; 
W.  8.  Bullodc,  Judge. 

Action  by  E.  P.  Roitz  and  others  against  the 
Seaboard  Air  Une  Railway.  Judgment  for 
idalntlffs  and  defendant  brings  errw.  Af- 
firmed. 

L.  N.  Green,  for  plaintiff  In  error.  H.  M. 
Hampton,  for  defendants  in  error. 

WHITFIELD,  C.  J.  A  former  Judgment, 
awarding  damages  for  the  death  of  some 
and  injury  to  other  mules  by  tbe  failure  to 
feed  and  water  them  while  being  transported 
by  tbe  railroad  company  from  a  point  in 
Georgia  to  Silver  Springs,  Fla.,  was  reversed 
In  Seaboard  Air  Line  Ry.  v.  Rentz,  60  Fla. 
440,  64  South.  20. 

The  bill  of  exceptions  shows  that  at  a  anb- 


seqaoit  trial  the  fbUowlng  proeeeffings  were 

had: 

"The  plalntUb  Introduced  as  a  witness  one 
0.  B.  StIUwdl,  wbo  having  testified  tliat 
tbe  first  abipm«it  of  mules  moittoned  In  tin 
declaration  and  In  oonnt  1  thereof  was  re- 
ceived at  SllTer  Springs,  Fla.,  the  same  hav- 
ing been  shipped  fnnn  a  point  In  ttie  state 
of  Georgia,  during  the  mfOkth  of  Deconber, 
1006,  plalntiflB*  attorney  proponnded  to  said 
witness  StUlwell  flu  fallowing  qneathn: 
'What  was  tbe  value  of  a  nnile  of  tbe  Uud 
and  character  that  these  mules  wer^  had 
they  been  sold  at  Silver  Springs,  Fla.,  at 
tlwt  timer 

"Whereupon  counsd  for  d^mdant  objected 
to  said  question,  on  the  grounds  that  ths 
value  of  said  animals  at  Silver  Springs  wu 
immaterial  end  irrAlevant,  Whidi  objecti<» 
being  overmled  by  the  court,  tbe  defendant 
1^  Its  attorney,  then  and  ttaere  excepted. 

"Whereupon  said  witness  testified  as  fol- 
lows: *A.  I  should  say  at  least  $250  a  head; 
some  of  them  were  worth  more  than  that' 

"And  thereafter  the  said  ptalntlfFa  offered 
and  Introduced  in  evidence  In  said  cause, 
and  the  same  was  duly  marked  as  Introduced 
in  evidence  by  the  court  stenographer,  wbo 
had  been  duly  sworn  and  appointed  by  the 
court  at  the  request  of  tbe  respective  par* 
ties,  a  paper  writing  purporting  to  be  the 
bill  of  lading  accepted  by  the  plaintiffs,  at 
the  Initial  point  of  shipment,  from  the  com- 
mon carrier  acc^tlng  for  shipment  and  ship- 
ping over  Its  line  the  animals  of  plaintifla 
mentioned  in  the  first  count  of  plaintiETs' 
declaration,  when  the  bill  of  lading  was 
headed  'Adrian,  Ga.,  December  0,  1906,'  and 
contained,  among  others,  the  following  coo- 
dltlpns  and  provisions: 

"'In  consideration  of  the  rate  charged 
under  the  conditions  of  the  bill  of  lading,  it 
la  mutually  agreed  aa  to  eacb  carrier,  sevw- 
ally  but  not  Jointly,  of  all  or  any  of  said 
property  over  all  or  any  porthm  (tf  said 
route  to  destinatioD,  and  aa  to  eadi  party 
at  any  time  Interested  In  aU  or  any  of  said 
property,  that  every  service  to  be  performed 
hereunder  shall  be  subject  to  all  the  condi- 
tions whether  printed  or  written,  on  the  face 
or  back  hereof,  all  of  which  are  agreed  to 
by  tbe  sblppw  as  ownor  or  agent  t<a  tbe 
owner,  and  accepted  for  himself  or  bis  as- 
signs as  just  and  reasonable.' 

"Which  bill  of  lading  showed  the  consign- 
ment in  question  to  consist  of  seventeen  (17) 
bead  of  mules,  and  the  consignee  to  be  E.  P. 
Rentz  Lumber  Company,  at  Silver  Springy 
Fla. 

"On  tbe  bacic  thereof,  tbe  said  bill  of  lad- 
ing contained  the  following  conditions: 

*'  '3.  No  carrier  shall  be  liable  for  loss  or 
damage  not  occurring  on  its  portion  of  the 
route,  nor  after  said  property  Is  ready  for 
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delivery  to  the  consignee.  The  amouDt  of 
any  loss  or  damage  for  which  any  carrier 
becomes  liable  shall  be  computed  at  the  val- 
ue of  the  property  at  the  place  and  time 
of  shipment  under  this  bill  of  lading,  un- 
less a  lower  value  bas  been  agreed  upon 
or  Is  determined  by  the  classification  npon 
which  the  rate  Is  based,  In  either  of  which 
events  such  lower  value  shall  be  the  mail- 
mom  price  to  govern  such  computation.' " 

The  following  charge,  given  at  the  request 
of  the  plalntltTs,  was  excepted  to.  and  Is  as- 
signed as  error: 

"In  assessing  such  damages,  you  will  con- 
aider  {a)  the  value  of  the  animals  that  you 
find  died  from  the  effect  of  the  neglect  of 
defendant  to  feed  and  water  the  same,  as 
aforesaid,  at  the  time  and  place  of  such  death, 
If  same  had  been  transported  and  delivered 
to  plalntlfFs  In  the  condition  they  were  In 
when  received  by  defendants." 

A  motion  for  new  trial  contains  the  fol- 
lowing grounds  that  are  Teferred  to  tn  the 
assignment  of  errors: 

(1)  "The  court  erred  In  permitting  the 
witness  StiUwdl  to  testify  as  to  the  value  of 
plaintiffs'  animals  at  Silver  Bprlngs  which 
died,  and  In  overruling  defmdant's  objec- 
tions to  such  testimony." 

(2)  "In  permitting  the  vrltness  Stillwell  to 
t^Ify  as  to  the  value  at  Silver  Springs, 
or  at  the  time  and  place  of  the  death,  of 
those  animals  which  died,  In  view  of  the 
terms  and  conditions  of  the  bill  of  lading 
Issued  for  such  shipment" 

(8)  "That  the  court  erred  in  giving  that 
portion  of  the  sixth  charge  requested  by  the 
plaintiffs,  wherein  It  is  stated  as  follows: 
'(a)  The  value  of  tlie  animals  that  yon  find 
died  from  the  effects  of  the  neglect  of  de- 
fendant to  feed  and  water  the  same,  as 
aforesaid,  at  the  time  and  place  of  snch 
deatb,  if  the  same  had  been  transported  and 
delivered  to  the  plalntlfliB  in  the  condition 
they  were  in  when  received  by  defendant' " 

(4)  "The  court  erred  in  giving  that  portion 
of  the  sixth  Charge  requested  by  tbb  jAaln- 
tUb,  aa  follows,  viz.:  In  nimmnlng  such 
damages,  yon  will  consider  (a)  the  valoe  of 
the  animals  that  yon  find  died  from  the  ef- 
feeta  of  the  neglect  of  the  defendant  to  feed 
and  Tater  the  same,  aa  afbresaid,  at  the 
time  and  place  of  snch  death,  if  the  same 
had  been  transported  and  delivered  to  plain- 
tiffs in  the  condltUm  they  were  in  when 
received  by  defendant'  Said  portion  of  said 
sixth  chai^  being  erroneous  in  view  of  the 
terms  and  conditions  of  the  bni  of  lading 
IsKoed  to  cover  said  shipment,  and  wherdn 
It  is  specifically  stated:  The  amount  of  aby 
loss  or  damage  for  wbldi  any  carrier  be- 
«>mea  liable  aball  be  computed  at  the  value 
of  the  property  at  tiie  idace  and  time  of 
ah^Mnent  under  this  bill  ta  lading.'" 

In  denying  the  motion  tor  new  trial,  the 
court  stated: 

"The  ftnirth  gronnd  of  the  motion  Is  a 


good  one,  but  under  the  circumstances  I 
cannot  see  that  any  harm  was  done.  Mr. 
Rentz  did  testify  as  to  the  value  of  the  an- 
imals at  the  place  of  shlpmmt,  aa  I  remem- 
ber the  same.  The  charge  would  not  have 
been  given,  had  this  court  known  of  any 
such  provision  In  the  bill  of  lading.  The 
bill  of  lading  was  offered  and  filed  In  evi- 
dence, but  never  read,  and  did  not  know  of 
such  provision,  and  the  mere  failure  to  In- 
struct as  requested  when  there  was  evi- 
dence, 88  I  remember  the  same,  as  to  value 
at  the  place  of  shipment,  when  that  value 
was  the  same  as  at  tbe  place  of  destination, 
cannot  constitute  ground  for  new  trial." 

The  following  are  the  assignments  of  er- 
rors: 

•TThe  trial  court  erred:  (1)  In  overruling 
defendant's  first  ground  for  new  trial.  (2) 
In  overruling  the  second  ground  of  defoid- 
ant's  motion  for  new  trial.  (3)  In  overrul- 
ing third  ground  of  defendant's  motion  for 
new  trial.  (4)  In  overruling  fourth  ground 
of  defendant's  motion  for  new  trial.  (5)  In 
permitting  tbe  plaintiffs'  witness  Stillwell  to 
testify  as  to  the  value  of  the  animals  which 
died  at  Silver  Springs;  this  over  the  objec- 
tions and  exceptions  of  the  defendant  (tf) 
In  giving  that  portion  of  the  sixth  chai^ 
requested  by  the  plaintiffs,  as  follows,  viz., 
'In  assessing  such  damages,  you  will  ctm- 
slder  (a)  the  value  of  the  animals  that  you 
find  died  from  tbe  effect  of  the  neglect  of 
the  defendant  to  feed  and  water  same,  as 
aforesaid,  at  the  time  and  place  of  such 
death.  If  the  same  had  been  transported  and 
delivered  to  plaintiffs  In  the  condition  they 
were  In  when  received  by  defendant'  Said 
portion  of  said  sixth  charge  being  erroneous 
in  view  of  the  terms  and  conditions  of  the 
bill  of  lading  Issued  to  cover  said  sblpmoit, 
and  wherein  It  Is  specifically  stated  as  fol- 
lows, viz.:  'The  amount  of  any  loss  or  dam- 
age for  which  any  carrier  becomes  liable 
shall  be  computed  at  the  value  of  the  proi»- 
erty  at  tbe  place  and  time  of  shipment  under 
this  bill  of  lading.* " 

In  denying  the  motion  for  new  trial,  the 
Judge  stated  that  tbe  evidence  did  not  Im- 
press him  that  "a  failure  to  feed  and  watrar 
tbe  8to(A  was  the  proximato  cause  of  the 
death  of  the  anlmale,  or  that  it  did  or  could 
produce  such  death;  but  as  there  was  erl- 
dence,  and  the  Jury  heard  it,  and  the  rule 
of  law.  as  it  seems.  Is  that  If  there  was  any 
evidence  to  support  the  verdict,  the  court 
has  no  authorl^  to  set  aride  the  verdict 
There  vras  some  evldoice  to  support  the 
verdict,  and  the  Jury  has  adopted  that  view." 
This  statanent  vras  not  excited  to,  and  Is 
not  covered  by  any  assignment  ol  error; 
therefore  tbe  effect  of  the  statement,  undn 
the  rule  announced  In  Tampa  Water  Works 
Co.  V.  Mugge,  60  Fla.  268,  63  South.  MS,  Is 
not  considered. 

The  only  questions  presented  for  adjudi- 
cation are  whether  the  quoted  teetlmwy 
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waa  erroneously  admitted  fn  erldence,  and 
irtiether  there  was  reversible  error  In  giving 
tbe  charge  above  quoted. 

[1]  The  entire  evidence  Is  not  before  us. 
and  the  trial  court  states  In  the  order  over- 
mling  tbe  motion  for  new  trial  that  "Mr. 
Sentz  did  testify  as  to  the  value  of  the 
animals  at  the  place  of  shipment,  as  I  re- 
member the  same,"  and  that  "there  was  evi- 
dence, as  I  remember  the  same,  as  to  the 
place  of  shipment,  when  that  value  was  the 
same  as  at  the  place  of  destination";  there- 
fore it  must  be  assumed  that  the  evidence 
showed  the  value  of  the  mules  to  be  the 
same,  both  at  the  place  and  time  of  ship- 
ment and  at  destination,  and  that  conse- 
quently the  technical  error  in  tbe  charge  is 
harmless  to  the  plaintiff  in  error. 

[2]  As  the  bill  of  lading  bad  not  then  been 
introduced  in  evidence,  the  testimony  of  tbe 
witness  as  to  the  value  of  tbe  mules  at  des- 
tination was  not  then  subject  to  the  only  ob- 
jection made  to  it — that  it  was  "Immaterial 
and  Irrelevant." 

It  does  not  appear  that  a  motion  was 
made  to  strike  tbe  testimony  after  the  bill 
of  lading  was  introduced,  or  that  the  atten- 
tion of  the  court  was  called  to  the  provi- 
sions of  the  bUl  of  lading  that  the  blU  of 
exceptions  clearly  shows  was  introduced  aft- 
er the  testimony  objected  to  was  admitted, 
and  the  bill  of  lading  was  not  read  in  evi- 
dence. 

[S]  Aa  the  matters  Incorporated  in  tbe  tran- 
script by  direction  of  the  defendants  In  er- 
ror were  not  properly  a  part  of  the  record 
on  the  assignment  of  errors,  the  costs  there- 
of will  be  taxed  against  the  defendants  in 
error  under  the  rule. 

No  reversible  error  appearing  In  the  mat- 
ters properly  presented  for  consideration, 
the  Judgment  Is  affirmed. 

TAYLOR,  SHACKLEFORD,  COCKRELL, 
and  HOCKER,  JJ.,  concur. 


ALLBS  V.  DIAZ. 
(Supreme  Court  of  Florida,  Division  A.  Dec. 
19,  1911.    On  Rehearing  Feb.  S,  1912.) 

(8yUa1>u»  by  the  Court.) 
Appi:ai.  AMD  Ebbob  (S  1009*)— Review— 

FlNDinOS  OF  GHAncELLOB. 

Where  the  testimoD;^  la  confiicting  In  an 
equity  caase,  but  there  is  ample  evidence  to 
sustain  the  findlDg  of  the  cbaucellor  on  the 
merits,  and  no  errors  of  law  appeaTt  the  de- 
cree  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3970-3978;  Dec  Dig.  | 
1009.«] 

Appeal  from  Circuit  Court,  Hillsborough 
County;  J.  B.  Wall,  Judge. 

Bill  by  Antolln  Alles  against  Fernando 
Diaz.  Decree  for  defendant,  and  complain- 
ant appeals.  Affirmed. 


Wall  &  McKay,  for  appellant  F.  M.  Slm- 
onton,  for  appellee. 

PER  CURIAM.  The  appellant  filed  a  bill 
to  dissolve  an  alleged  oopartnerBhU)  with  ap- 
pellee and  for  a  receiver  and  an  acoountli^. 
The  answer  admitted  a  former  partnership, 
but  denied  the  then  existence  of  a  partner- 
ship, and  averted  an  exclusive  right  to  the 
property  by  virtue  of  conveyances  for  value 
made  by  the  complainant  to  the  defendant 
more  than  four  years  before  this  suit  was 
brought  Replication  was  filed,  and  rolntui- 
nous  testimony  was  taken.  The  chancellor 
dismissed  the  bill,  and  denied  an  application 
for  a  rehearing,  and  the  complainant  ap- 
pealed. 

Conveyances  of  property  used  by  the  for- 
mer partnership  and  the  possession  of  the 
defendant  thereimder  were  shown  in  evi- 
dence. The  complainant  undertook  to  show 
that  the  asserted  conveyances  were  not  made 
for  the  purpose  of  depriving  him  of  his 
right  therein,  but  for  other  purposes  person- 
al to  the  complainant. 

Tbe  testimony  is  conflicting,  but  there  I> 
ample  evidence  to  sustain  the  finding  In  fa- 
vor of  the  defendant.  No  rights  of  third 
parties  are  Involved.  The  rights  of  the 
parties  between  themselves  should  be  left 
as  they  themselves  fixed  them,  no  unilateral 
fraud  or  overreaching  being  made  to  clearly 
appear,  as  against  the  finding  of  the  chancel- 
lor. See  Baxter  v.  Llddon  62  FhL  — ,  56 
South.  410. 

The  decree  is  affirmed. 

WHITFIELD,  a  J.,  and  SHACKLEFORD 
and  COCKRELL,  JJ.,  concur. 

TAYLOR,  HOCKER.  and  PARKHILL, 
JJ.,  concur  in  the  opinion. 

On  Rehearing. 

PER  CURIAM.  This  cause  came  on  again 
to  be  heard  upon  a  rehearing  heretofore 
granted,  and  being  duly  considered,  and  the 
court  being  of  the  opinion  that  Its  former  de- 
cision was  in  all  respects  correct.  It  is 
ordered,  adjudged,  and  decreed  that  the  de- 
cree be  and  tbe  same  Is  hereby  reaffirmed, 
and  the  opinion  of  the  court  heretofore  filed 
shall  stand  aa  tbe  opinloD  ot  the  court 


TRUSTEES  OF   SPECIAL  TAX  SCHOOL 
DIST.  NO.  1,  LEON  COUNTY, 
et  aL  V.  LEWIS. 
(Supreme  Court  of  Florida.    Jan.  20,  1912.) 

(Svtlahiu  hv  th«  Court.) 

Schools  ano  School  Dibtbicts  (5  T9»)- 
Leask  of  PaopEETT— Poweb  of  rrausTEEs. 
The  statutory  authority  of  trastees  of  a 
special  tax  school  district  with  reference  to 
schools  in  the  district  is  of  suiwrviBion  oolr, 
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and  does  not  Include  a  right  to  leaM  the  school 

property. 

[EM.  Note.— For  other  cases,  see  Scboola  and 
School  Districts,  Cent  Dig.  H  Dws. 
Dig.  I  79.*) 

Appeal  from  Circuit  Court,  Leon  Ooimty; 
J.  W.  Malone,  Jndge. 

Bill  by  J.  Stewart  Lewta  against  the  Trus- 
tees of  Special  Tax  School  District  No.  1, 
Leon  County,  and  others.  Decree  for  com- 
plainant, and  defendants  appeal.  Affirmed. 

W.  H.  EUlB,  for  apiiellants.  Frederick  T. 
Myers,  for  atvellee. 

PER  GUBIAM.  Tbla  appeal  la  from  an 
order  granting  a  tonporary  restraining  order 
joining  tbe  use  of  the  aaditorinm  In  a  pub- 
lic seb04d  building  in  the  QKCial  tax  school 
district  by  private  parties  for  entertain- 
ments, BQCb  as  exhIhitionB  of  moTing 
tures,  etc.,  under -a  contract  made  with  tbe 
trustees  of  tbe  special  tax  school  district 

The  title  to  the  land  and  the  building  is 
Tested  in  tbe  board  of  public  instruction  of 
the  county,  and  the  statutory  antbority  of 
the  trustees  of  the  special  tax  school  dis- 
trict with  referoice  to  schools  in  tbe  district 
is  not  of  control,  but  cf  saperrlslon  only,  and 
4oes  not  incli^  a  right  In  the  truBteea  to 
make  the  lease  of  the  sdiool  property  of  the 
county  loT^ved  in  this  crattTorersy.  No  au- 
tliorlty  in  the  trustees  to  make  ttie  lease  is 
made  to  aniear.  See  Special  Tax  School 
District  T.  Dade  County  Board,  01  Fla.  788, 
Si  South.  26S. 

The  orHer  appealed  from  Is  affirmed. 

WHITFIELD,  a  J.,  and  TAYLOR. 
SHACELEFORD,  COCKRELL,  aod  HOCK- 
ER,  JJ.,  concur. 


6ILLETT  et  al.  t.  BEACHAM. 
<8npreme  Court  of  Florida.    Jan.  16,  ldl2.) 

(Syttabua  by  tkv  Court.) 

Asvjuos  AND  Ebbob  (|  1009*)— Rxtuw— 
QuEBTioir  OF  Pact. 

A  decree  will  not  be  reversed,  as  being 
gainst  the  evidence  and  because  no  replication 
was  filed,  wiien  ample  evidence  to  support  the 
decree  was  filed  by  consent 

[Ed.  Note.— For  other  caseB.  see  Appeal  and 
Error,  Cent  Dig.  H  3970-3978;  Dec  Dig.  « 
1009.*3 

Appeal  from  Circuit  Court,  HlllBborough 
County ;  F.  M.  Robles,  Jndge. 

Bin  In  eqnlty  by  Harrison  T.  Beacham 
against  M.  E  QlUett  and  another,  partners 
as  Glllett  &  Son.  From  a  decree  for  com- 
plainant, defendants  appeal.-  Affirmed. 

E.  R.  Gunby,  fOr  appellants.  F.  M.  Simon- 
ton,  for  appellee. 

WHITFIELD,  O,  J.  Beacham  agreed  to 
sell  GlUett  &  Son  two-^hts  Intersst  in  the 


schooner  Brazos  at  any  time  within  ft  year 
from  April,  1906,  for  $3,250,  without  interest 
On  December  4.  1906,  Glllett  &  Son  wired 
Beacham  to  know  if  he  would  accept  (3,250 
and  Interest  for  Ms  two-eights  Interrat  in  the 
schooner.  Beacham  replied  that  be  would 
accept  $3,260  for  his  one-fourth  Interest  In  tbe 
schooner,  but  was  entitled  .to  his  dividends 
on  the  earnings  of  the  schooner.  GiUett  ft  Son 
remitted  $3,401.60  to  Beacham,  and  Beach- 
am sent  them  a  biU  of  sale  for  his  interest 
in  the  vessel,  and  at  tbe  same  time  protested 
that  he  was  ^titled  to  more  as  dlridends- 
Finally  suit  was  brought  by  Beacham  against 
GiUett  &  Bon  for  an  accounting  as  to  profits 
due  him  for  the  period  from  .^>rll,  1906,  to 
December,  1906,  when  Beacham  conveyed  lils 
Interest  in  the  vessd  to  Glllett  ft  Son.  The 
defmse  set  up  is  that  the  acceptance  of. the 
$3,401.60  remitted  to  Beacham  and  the  con- 
veyance of  bis  interest. in  tbe  vessel  to  Gll- 
lett ft  Son  constituted  a  new  contract,  re- 
sulting in  a  conveyance  of  Beaclum's  inter- 
est In  the  schooner,  Induding  dividends  due 
to  him  to  the  date  of  the  conveyance.  This 
is.  not  borne  out  by  the  evidence.  The  cor- 
respondmce  shows  that  Beacham  did  not  ex- 
pressly or  impliedly  relinqnish  bis  claim  to- 
dividends. 

The  decree  in  favor  of  Beacham  Is  found- 
ed on  statements  filed  by  consent  It  Is  con- 
toided  that  an  error  was  made  In  allowing 
Beacham  credit  for  insurance  premiums  paid 
on  the  vessel;  bnt  this  is  not  sustained, 
since  Glllett  ft  Son  remitted  $3,401.60  to 
Beacham,  being  $151.60  over  the  $3,250  due 
as  the  agreed  purchase  price,  and  this  $151.- 
60  is  $28.48  in  excess  of  the  $123.12  paid  by 
Beacham  for  insurance  premiums,  and  the 
$28.48  was  deducted  from  the  $746.26  found 
to  be  due  to  BeaAam  by  the  statements  filed 
by  consent,  leaving  $717.78,  tbe  amount  for 
which  the  decree  was  rendered.  It  was  not 
suggested  In  the  circuit  court  that  the  Insur- 
ance premium  was  not  a  proper  diarge 
against  the  vessel. 

Tbe  defendants,  appellants  here,  cannot 
complain  that  no  replication  was  filed,  wh«i 
tbe  evidence  in  support  of  the  bill  of  com- 
plaint was  filed  by  consent  and  snstalns  the 
decree. 

Tbe  decree  Is  affirmed. 

TAYLOR.  SHACKLEFOBD,  OOCKBBLU 
and  HOCKER,  JJ.,  concur. 


DIXON  LtniBBR  CO.  T.  JENNINGS. 
(Supreme  Conrt  of  Florida.    Jan.  18,  1912.) 

(SvUabut  ly  the  Court.) 
1.  Chattex  Mortoaqxs  (S  139*)— Lien  and 

PsiOBriT— MOBTGAGBS  AS  BOHA  FiDX  PUB- 

OHASEB. 

Where  tiie  vendor  of  personal  property 
retains  possession  of  it  after  sale,  it  devolves 
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npott  the  vendee  to  maintain  a  showing  that  the 
possession  of  the  vendor  is  either  consistent 
with  the  sale,  is  unavoidable,  or  temporary,  for 
the  reasonable  convenience  of  the  vendee;  and 
where  a  mortgage  is  placed  on  the  property  by 
the  vendor,  when  the  latter  had  remained  In 
possession  of  ft  more  than  two  years  after  Its 
alleged  sale,  with  notbiofr  to  indicate  that  the 
ownership  bad  been  transferred,  the  mortgagee, 
without  notice  of  anything  pntting  him  npon 
inquiry  as  to  the  true  ownersnip,  will  have  pri- 
ority over  the  vendee. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {  238;  Dec.  Dig.  1 139.*] 

2.  Appeal  and  Ebbob  (i  1009*)— Review— 
Quxsnons  of  Fact— e^NoiiTGB  or  Cbah- 

OELLOB. 

While  the  findings  and  eondnsions  of  a 
chancellor,  where  the  evidence  Ja  not  taken  he- 
fore,  him,  hut  before  a  master  or  examiner,  by 
reason  whereof  he  is  not  afforded  an  opportu- 
nity of  seeing  snd  hearing  the  witnesses,  are 
not  entitled  to  the  same  weight  as  the  verdict 
of  a  jury,  yet  even  in  that  case  they  should 
not  be  disturbed  by  an  appellate  court,  unless 
they  are  <^early  shown  to  be  erroneoas. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  8970-3978;  Dec  Dig.  | 
1009.*] 

8.  Appeal  ard  Bbbob  (i  934*)  — Review  — 

Pbesumptions. 

In  equity,  as  well  as  at  law,  every  pre- 
■mnption  is  in  favor  of  the  correctness  of  the 
'mlings  of  the  trial  Judge,  and  a  final  decree 
rendered  by  him,  based  largely  or  solely  upon 
questions  of  fact,  wUl  not  be  reversed,  unless 
the  evidence  clearly  shows  it  to  be  erroneoas. 

[Ed.  Note^For  other  cases,  tee  Appeal  and 
Error,  Cent  Dtg.  i|  8777-8781;  Dec,  Dig.  f 
934.*] 

Appeal  from  Circuit  Court,  Hamilton 
County;  Ira  J.  Carter,  Judge. 

Suit  in  eanlt7  between  the  Dixon  Lumber 
Company  and  J.  R.  Jomings.  From  the  de- 
cree, the  Lnmber  Company  appeals.  Af- 
firmed. 

C  A.  Stephens,  for  ai^tellant  L.  B.  Rob- 
erson  and  B.  B.  Johnson,  (or  appellea 

PER  CURIAM.  On  February  26,  1910,  W. 
li.  Perkins  executed  to  J.  R.  Jennings  a  mort- 
gage on  a  certain  locomotive  engine  appar- 
ently used  in  hauling  timber  to  a  lumber 
mill.  Dixon  Lumber  Company  claimed  to 
own  the  engine  by  virtue  of  a  bill  of  sale 
dated  January  C,  1908.  The  engine  remain- 
ed In  the  custody  of  Perkins  for  more  than 
two  years  after  its  alleged  sale  to  Dixon 
Lumber  Company,  with  apparently  no  vis- 
ible indicia  of  ownership  or  right  In  another. 
An  alleged  lease  of  the  engine  by  the  IMxon 
Lnmber  Company  to  Perkins  was  not  proved 
for  record,  and  Its  record  did  not  give  Dixon 
Lumber  Company  any  advantage,  under  sec- 
tion 2516,  General  Statutes  of  1906.  Onyz 
Soda  Fountain  v.  L'Engle,  53  Fla.  314,  43 
South.  771. 

[1]  Where  the  vendor  of  personal  proper- 
ty retains  possession  of  it  after  sale,  it  de- 
volves upon  the  viendee  to  maintain  a  show- 
ing that  the  possesirion  of  the  vendor  la  ^- 
ther  consistent  with  the  sale,  Is  unavoidable, 


<ff  temporary,  for  Che  reasonable  conve&iencs 
of  the  vendee;  and  whm  r  mortgage  is 
placed  on  the  pzoperty  when  the  vendor  had 
remained  in  possession  of  it  more  than  two 
years  after  its  alleged  sale,  with  notUng  to 
Indicate  that  the  ownership  had  been  trans- 
ferred, the  mortgagee,  witbont  notice  of  any- 
thing putting  him  upon  inquiry  as  to  the 
tme  ownership,  will  have  priority  ova  tiie 
vendee.  See  Volnsla  Connlr  Bank  t.  Bwtola, 
44  Fla.  7S4,  38  South.  448;  Gibson  t.  Lore,  4 
Fla.  217. 

[2]  While  the  findings  and  conelnsioiis  (rf 
a  chancellor,  where  the  evidence  la  not  taken 
before  him,  but  before  a  master  or  examiner, 
by  reason  whereof  ha  Is  not  afforded  an 
portunlty  of  seeing  and  hearing  the  witness- 
es, are  not  ^titled  to  the  same  weight  as 
the  verdict  of  a  Jury,  yet  even  In  that  case 
th^  should  not  be  disturbed  by  an  appdiate 
court,  unless  tb^  are  dearly  shown  to  be 
erroneous. 

[t]  In  equity,  as  well  as  at  law,  every  pre- 
sumption Is  In  favor  of  the  correctness  ct 
Uie  rulings  of  the  trial  Judge,  and  a  final  de- 
oee  roidered  by  him,  based  largely  ot  sole- 
ly upon  questions  of  fact,  will  not  be  revers- 
ed, unless  the  evfOoice  dearly  show  It  to  he 
erroneous.  Brannon  v.  BInme,  SL  Fla.  606, 
66  South.  649. 

The  <»ilT  real  question  presented  is  wheOi- 
er  Jennings  had  any  actual  notice  that  the 
title  to  the  engine  was,  at  the  time  he  took 
the  mortgage,  in  the  Ertion  Lumber  Com- 
pany. The  testimony  Is  quite  volnmlnotts, 
and  in  some  respects  conflicting;  but  there  is 
evidence  to  sustain  the  finding  of  the  chan- 
cellor In  favor  of  Jennings,  and  the  finding 
does  not  clearly  appear  on  the  whole  evi- 
dence to  be  erroneous.  Therefore  tbe  de- 
cree will  not  be  reversed,  but  la  hereto  af- 
firmed. 


WHITFIELD, 
SHACELEFORD, 
ER,  JJ.,  concur. 


0.  J.,  and  TATLOR, 
COCKBBLIs  and  HOCE- 


HULL  et  aL  t.  BURR. 
(Snpreme  Court  of  Florida.    Feb.  27,  1912.) 

fSyllabut  by  the  Owrt,} 

Costs  (I  247*)— Cosra  on  Apruij— Pibiiuu 

roB  Bond. 

Under  section  2789  of  the  General  Stat- 
utes of  1900,  the  reasonable  premium  paid  for 
a  supersedeas  bond  may  be  taxed  as  costs  only 
when  such  bond  is  given  by  a  fiduciary. 

[Ed.  Note.— -For  other  cases,  sea  Costs,  Cent 
Dig.  i  951;  Dec  Dig.  {  247.*] 

On  petition  fdr  rehearing  of  motl<ai  to  tax 
costs.  Denied. 

For  former  opinion  In  this  case  on  the 
merits,  see  66  South.  fftS. 

Bisbee  A  Bedell  and  Wilson  ie  Swearhigai, 
for  the  motion.   Jaa.  F.  Glen,  opposed. 
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VSR  CTTRIAM.  A  motion  to  have  taxed 
as  costs  In  this  case  the  amoont  paid  a  atire- 
ty  company  for  a  supersedeas  bond,  on  the 
gronnd  that  It  is  anthorised  by  section  2789 
of  the  General  Statutes  of  1906,  was  denied, 
and  counsel  for  the  motion  request  the  court 
to  give  its  reasons  for  the  denial  at  the  mo- 
tion, BO  that  It  may  be  a  gnlde  In  future 
litigation. 

The  statute  under  which  the  motion  was 
made  ia  chapter  4716^  Acts  of  1809,  entitied: 

"An  act  proTldins  for  the  payment  of  preml* 
mn  on  bonds  by  tmstees  ai^  others  out 
of  trust  fund,  and  allowing  the  same  as 


"Be  it  enacted  by  the  LasUatnn  of  the 
state  of  Florida: 

**Section  1.  Any  receiver,  assignee,  trustee, 
committee,  guardian,  executor,  or  adminis- 
trator, or  oOter  fldnciarr  required  1^  law  to 
glTe  btmd  aa  such,  may  Include  as  "part  of 
his  lawful  expoises  such  reasonable  sum  paid 
iQch  a  company  for  such  suretyship  not  ex- 
ceeding one  per  centum  per  annum  on  the 
amonnt  of  said  bond,  as  the  head  of  depart- 
ment, board,  court,  jndge  or  ofllecr  by  whom, 
or  the  court  or  body  by  which  he  was  ap- 
pointed allows;  and  In  all  actions  or  inoceed- 
Ings  the  party  entitied  to  recover  costs  may 
Include  therein  such  reasonable  sum  as  may 
have  be«i  paid  snch  company  executing  or 
guaranteeing  any  bond  or  undertaking  there- 
in." 

This  section  is  now  section  2789  of  the 
General  Statutes  of  1906,  without  change. 
The  title  to  the  original  act  limits  It  to  bonds 
given  by  fldadariee,  and  there  is  nothing  in 
Us  reproduction  in  the  General  Statutes  to 
Indicate  that  a  broader  effect  was  intended 
to  be  given  to  the  statute.  On  the  contrary, 
the  context  of  the  section  manifests  an  in- 
tention to  make  the  entire  section  relate 
only  to  cases  where  fldudarles  are  required 
by  law  to  give  a  bond. 

Rehearing  denied.  All  concur. 


COLUEB  et  aL,  Sumter  Connty  Gcon'TBt 
CASSADY  et  aL 

(Supreme  Conrt  of  Florida.    Jan.  20,  1912. 
Behearing  Denied  Feb.  ff,  1912.) 

ffivRabM  by  fhe  Court.) 

1.  Sta-tutss  (I  68*)— Gbrsbai.  Laws— OouiT- 

TICS. 

A  law  is  a  general  Iqw  which  Is  potentially 
applicable  to  every  coaatr  In  the  state,  thoagh 
at  the  time  of  its  passage  it  applies  to  bat 
some  of  the  eouBtics. 

[Bd.  Note.— For  other  cases,  see  Statotes, 
Cent.  Dig.  |  70;  Dec.  Dig.  i  68.*] 

2.  STATons  (I  94*)— Gbitbui,  IiAwa-Ooim- 

TIES. 

The  Legislature  may  provide  that  there 
be  no  county  seat  elections  in  counties  having 


built  a  courthouse  until  tiiat  eonrtiionsa  be 
20  yean  old. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  108,  104;  Dec.  IMg.  |  94.*] 

3.  COUNTIBS  (S  28*)— COUNTT  SUT— LOOA- 
TIOH— Statutoet  PaOTiaiON. 

A  proviso  to  aa  act  for  the  removal  of 
county  seats,  that  it  "shall  not  apply  to  any 
county  having  constructed  a  courthouse  within 
the  past  twenty  years,"  is  prospective,  and  the 
period  rnns  back,  not  from  the  passage  of  the 
act,  iKit  from  the  date  of  the  filing  of  the  peti- 
tion thereunder  for  a  removaL 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  38.*]  . 

4.  Afpkai.  ahd  Bbbob  (|  883*)— Right  to 
AiXKQK  Bbboe— ABAifDONHsnr  or  Objxc- 
noR. 

Objections  spedfically  abandoned  In  the 
circuit  conrt  may  not  In  general  be  renewed 
in  the  Supreme  Conrt. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Brror,  Gent  Dig.  1  8611;  Dee.  Dig.  f 883.*] 

Appeal  from  Circuit  Court,  Sumter  Coun- 
ty; W.  &  Bullock,  Jndg& 

BlU  In  eanity  by  W.  F.  Okssady  and  otb* 
ers  against  H.  O.  Collier  and  others,  Connty 
Commlsslonen  of  Snmter  Connty.  From  an 
order  enjoining  the  removal  of  the  county 
seat  and  overruling  a  demurm  to  the  bill, 
defendants  appeal.  Reversed. 

Hocker  &  Diival  and  J.  B.  Gaines,  for  ap- 
pellants.  W.  F.  Himes,  for  appellees. 

OOCERELL,  J.  This  is  an  appeal  from 
an  order  enjoining  among  other  things,  the 
removal  of  the  county  seat  of  Snmter  coun- 
ty from  the  town  of  SumtervUle,  and  over- 
ruling the  demurrer  to  a  bill  filed  to  that 
end  by  certain  resident  taxpayers  in  or  near 
that  town.  The  whole  case  depends  upon 
the  constitutionality  of  chapter  6239  of  the 
Laws  of  1911,  entitied  "An  act  to  provide 
for  the  change  and  establishment  of  county 
sites,  calling  elections  for,  and  prescribing 
the  regulations  under  which  snch  elections 
shall  be  held,  and  providing  a  penalty  for 
the  'use  of  money,  goods  or  chattels,  to  se- 
cure votes  or  Influence  for  any  place  as 
county  Bite  In  such  elections,  and  specifying 
who  shall  be  qualified  to  vote  in  the  said 
elections." 

No  objection  is  urged  to  the  UUe  to  the 
act;  but  it  was  successfully  Insisted  before 
the  circuit  Judge  that  the  tenth  section  of 
the  act  destroyed  Its  dignity  as  a  general 
law,  within  the  inhibition  of  article  8,  {  4, 
forbidding  the  Legislature  to  remove  the 
connty  seat  of  any  county,  and  commanding 
that  It  "shall  provide  Iqr  general  law  for 
such  removal." 

After  general  provision  for  change  of  the 
connty  seat  In  any  county  by  a  majority 
vote,  upon  application  to  the  county  com- 
missioners by  a  petition  signed  by  oue-thlrd 
of  the  qualified  electors,  a  radical  departure 
was  made  from  the  old  law.  In  that  provi- 
sion is  made  where  there  is  a  failure  of  any 
place  voted  for  receiving  a  majority  over 
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all  other  places;  the  provision  beiog  that  a 
second  election  be  promptly  held.  In  which 
only  the  two  places  receiving  tile  highest 
number  of  votes  are  placed  upon  the  ballot. 

Und^  the  act,  an  election  was  held  In 
Svmter  county  on  September  1,  1911,  at 
which  election  the  vote  was  de<dared  to  be 
for  SmnteTvllle,  68  votes,  for  Bushnell,  282 
votes,  for  Coleman,  209  votes,  for  Webster, 
271  votes,  for  Wildwood,  305  votes,  and  a 
second  election  was  called  for  the  29th  of 
that  month,  at  which  the  voters  might  choose 
between  Wildwood  and  Bushnell. 

The  objectionable  language  in  the  tenth 
section  of  chapter  6239  reads:  "The  provi- 
sions of  this  act  shall  not  apply  to  any  coun- 
ty having  constructed  a  new  courthouse 
^within  the  past  twenty  years." 

It  la  true  that  this  court,  In  County  Com- 
missioners of  Lahe  County  v.  State,  24  Fla. 
263,  4  South.  795,  said,  "The  purpose  of  s^ 
tion  4  of  article  S  of  the  Constitution,  con- 
sidered Independently  of  the  proviso,  was  to 
prohibit  the  Legislature  from  removing  the 
•county  seat  of  any  county  otherwise  than 
by  a  general  law,  applicable  to  all  cases  of 
removal;"  but,  as  clearly  appears  in  that 
«plnlon,  the  case  depended  solely  on  the  pro- 
viso, and  the  words  "applicable  to  all  cases 
of  removal"  are  additions  to  the  language  of 
the  Constitution,  not  thoroughly  considered 
by  the  court  as  being  outside  the  case  before 
It,  which  was  the  validity  of  a  purely  local 
or  special  law  creating  the  county*  of  Lake; 

[1]  It  will  be  noted  that  the  requirement 
of  a  general  law  for  the  removal  of  county 
seats  is  not  Included  within  the  twentieth 
section  of  the  legislative  article,  prohibiting 
local  or  special  laws  on  certain  subjects,  and 
as  to  which  special  subjects  the  succeeding 
section  requires  "all  laws  shall  be  general 
and  of  uniform  operation  throughout  the 
-state,"  but  the  inhibition  is  under  the  article 
entitled  "counties  and  dtles";  and,  after 
providing  that  the  law  for  the  removal  of 
<?ounty  seats  be  a  general  law,  the  Constitu- 
tion does  not  further  emphasize  the  gener- 
ality by  saying  It  shall  be  of  uniform  opera- 
tion throughout  the  state.  The  evil  aimed 
at  was  the  harm  that  might  result,  and  had 
theretofore  resulted  in  this  state,  by  sud- 
den changes  wrought  through  local  acts, 
passing  the  Legislature  hastily,  without  full, 
if  any,  consideration,  upon  the  request  of 
the  local  members,  and  we  can  refuse  to 
apply  l^lslatlon  for  the  removal  of  county 
Mats  only  when  we  can  clearly  say  that  the 
legislation  of  necessity  is  local,  and  may  not 
be,  potentially  at  least,  of  general  operation. 
It  need  not  be  Immediately  In  fact  applica- 
ble everywhere. 

[21  To  bring  the  discussion  to  the  concrete 
■case,  the  Legtelature  may  provide  that  there 
be  no  county  seat  removal  until  the  court- 
house already  built  at  the  count?  seat  shall 
be  20  years  old.  Every  county  In  the  state 


Is  brought  potentially  within  the  act,  though 
It  may  be  some  time  before  a  particular  coun- 
ty may  Indulge  in  the  excitement  of  a  coun- 
ty seat  flght,  while  others  may  do  so  Im- 
mediately; but  the  Legislature  may  surely 
safeguard  the  property  rights  of  the  tax- 
payers as  against  the  wishes  of  those  who 
eaijoy  the  agitation  of  the  political  arena. 

[S]  We  think  Che  language  of  the  proviso 
means  nothing  more  nor  less  than  to  post- 
pone all  removal  contests  until  the  court- 
bouse  shall  be  20  years  old,  and  that  the  20- 
year  period  Is  counted,  not  from  the  pas- 
sage of  the  act,  but  from  the  filing  of  the 
petition  for  the  election. 

[4]  The  circuit  Judge  states  In  his  findings 
that  the  complainants  abandoned  the  con- 
tention that  30  days  notice  of  the  second 
election  was  not  glren,  and  they  will  not  be 
permitted  to  renew  it  here. 

The  act  Is  not  beyond  the  l^Islative  au- 
thority; the  bin  of  complaint  is  without  eq- 
uity, and  should  be  dismissed. 

Order  reversed. 

WHITFIELD,  O.  J.,  and  TAYLOR, 
SHACKLBFOBD,  and  HOOKER,  JJ^  OHi- 
cur. 


WARFIHLD  at  al.  t.  HEPBURN  et  al. 

(Supreme  Court  of  Florida.    Jan.  6,  1912.  Ob 
Rehearing,  Feb.  21,  1812.) 

(Svtidbut  &y  ffea  Oovrt.) 

1.  PLKADINO  (I  48*)— AU.EOATI0K9  Ilf  GKK* 
BBAL— UlTIU ATE  FACT. 

A  declaration  should  contain  anfficient  al- 
legations of  all  the  facts  that  are  necessary  to 
state  a  cause  of  action.  As  a  general  rule,  only 
ultimate  facts  need  be  alleged. 

[Ed.  Note. — For  other  cases,  see  Pleadiog, 
Cent  IHg.  8S  100,  106;  Dec.  Dig.  |  4&«] 

2.  PucADiNO  (I  48*>—DaoLARATioii  —  State- 
WENT  OP  Cause  or  Action. 

Wbere  the  facts  are,  or  reasonably  should 
be,  within  the  knowled^  of  the  plaintiff,  tbe 
declaration  should  contain  sufficient  statements 
of  facts  to  apprise  the  defendant  of  the  partica- 
lar  acts  or  circumstances  upon  which  the  ac- 
tion Is  based,  in  ord^  that  there  may  ba  no 
embarrassment  In  preparing  a  defense. 

[Ed.  Note.— For  other  casea,  we  Pleading, 
Cent.  Dig.  IS  105.  106;  Dec  Dig.  |  48.*] 

3.  NBOLIOERCE  (tl08*)— ACTIONS--Pl.EADinQ. 

Id  actions  for  negligent  injuries,  it  may  be 
necessary  to  allege  only  the  relation  between 
the  parties  out  of  whicb  the  duty  to  avoid  neg- 
ligence arises,  and  the  act  or  omission  that 
proximately  caiued  the  injnrr,  coupled  witii  a 
statement  that  such  act  or  omission  was  neg- 
ligently done  or  omitted. 

[Ed.  Note.— For  other  cases,  see  N^ligence, 
Cent.  Dig.  SS  174-180;  Dec.  Dig.  |  108.*J 

4.  Cabbiebs  ({  314*)— Ivjuun  to  Pabskh- 

GEBS— PlEADIHO. 

In  an  action  by  a  passenger  for  injuries 
received  by  the  operation  of  a  railroad  trala. 
it  is  in  general  aumclent  to  allege  ultimate  ttets 
showing  that  the  relation  of  passenger  and 
carrier  existed,  and  that  the  dtitendant  negU- 
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fen  fly  did  or  omitted  the  act  or  acts  that  proz- 
imatelr  caused  or  contributed  to  causin^r  the 
Injury  as  stated,  the  specific  fact  that  actually 
caused  the  injury  being  duly  alleged,  so  that  a 
definite  issue  may  be  presented  for  trial. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent.  Dig.  H  1260-1280;  I>ec  Dig.  |  314.*] 

5.  CaMIMB   a  314*)— IHJUBZB8  TO  PABWN* 
0BB8— PLEADIHO. 

Allegations  that  the  carrier  "so  negligent- 
ly and  carelessly  operated  said  train,  and  so 
negligently  and  carelessly  failed  to  take  the 
necessaty  precaution  lookiag  to  the  safety  of 
said  train  and  its  occupants,  that  the  said  car 
in  which  said  plaintiff  vas  riding  b;  and 
throrirh  the  negligence  of  the  defendant  was 
deraSed,  causing  the  same  to  be  suddenly  and 
violently  stopped,  from  the  effects  of  which  the 
said  Amelia  Hepbam  was"  injured,  as  stated, 
are  snffident  statements  of  ultimate  facts  to 
«how  negligence  of  the  defendants  in  the  opera- 
tion of  its  train  aod  injury  to  the  plaintiff 
proximately  resulting  from  a  particular  fact 
Rtated,  viz..  the  derailing  and  sadden,  violent 
stopping  of  the  car  caused  by  the  negligence 
alleged. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1260-1280;  Dec.  Dig.  f  314.*] 

6.  Pleading  (t  245*)— Alleqatjohs  in  Gen- 
XBAL— Ultiuatb  Facts. 

Allegations  that  the  plaintUt  was  a  pas- 
senger, and  was  riding  on  defendant's  train  "as 
a  passenger  *  *  •  and  seated  in  the  car  as- 
signed to  her  as  a  passenger,"  are  of  ultimate 
facts  ttiat  on  demurrer  are  snffident  to  show 
-tiie  r^tioB  of  pasMDgttr  and  carrier. 

[EM.  Note.— For  oAer  eases,  mb  Pleading 
Cent  Dig;  |  1076;  Dec.  Dig.  {  246.*] 

7.  CAKRI1X8   <H  316*)— iHJDBntS  TO  PaSBBN- 
OKBS — PbBSUUPTION  S. 

When  the  nlaintiff  sufficiently  alleges,  and 
proTOs  substantially  as  alleged,  the  fact  of  a 
-personal  injnry  or  a  property  loss  caused  by 
the  moning  of  a  train  of  the  defendant  rail- 
road company  and  also  the  ultimate  fact  that 
actually  caused  the  injury  or  loss,  the  statute 
raises  a  presumption  of  negligence  against  the 
-company,  and  its  liability  In  damages  will  then 
be  shown,  "unless  the  company  snail  malce  it 
appear  that  its  employ^  exercised  all  ordinary 
and  reasonable  care  and  diligence;  the  pre- 
sumption in  all  cases  being  against  the  com- 
pany." 

[Ed.  Notew— For  otlier  cases,  see  Cterrien, 
Cent.  Dig.  II  mi-1294;  Dec.  Dig.  |  316.*] 

S.  Oabbibss  (I  32S*}—ttamtKa  to  Passxn- 
0ERS--C0NTBIBUTOBT  MsoLiaEnci  —  IssDEa 

AND  PbOOF. 

Whether  contributory  negligence  is  a  bar 
to  an  action  for  a  merely  negligent  injury  as 
at  common  law,  or  operates  under  the  statute 
to  diminish  the  amount  of  damages  recoverable 
in  actions  against  railroad  companies  "for  any 
damage  done  to  persons  or  *  *  *  property 
by  fbe  running  or'  the  company's  trains,  such 
contributory  negligence  is  an  affirmative  de- 
fense, and,  to  be  available  either  as  a  bar  to 
the  action  or  to  diminish  the  recovery,  it  shall 
be  pleaded  and  proved  by  the  defendant,  unless 
the  plaintiff  permits  it  to  be  shown  without  ob- 
jection nhder  other  pleas,  or  unless  contribu- 
tory negligence  appears  in  the  case  made  by 
the  plaintiff. 

[Ed.  Note—For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1346;  Dec.  Dig.  {  323.*] 

0.  Dakages  n  18*)— Coupknbatobt  Dahaoeb 
— Pboxiuatb  Gohsequkncbb. 

Where  liability  appears,  compensatory 
-damages  may  be  recovered  upon  proper  allega- 
tions and  proofs  for  property  losses  and  person- 


al injuries  tiiat  resolt  proximately  from  the 

negligence. 

[Ed.  Note.— For  otter  cases,  see  Damages, 
Cent  Dig.  |  87 ;  Dec  Dig.  IliS.*] 

10.  DAUAGES  (8  142*)  —  ASBESSMENT— PlKAD- 

INO  AND  Proof. 

Damages  for  such  losses  and  injuries  as 
naturally  and  ordinarily  result  proximately 
from  the  injury  received  or  loss  sustapied  as 
alleged  may  generally  t>e  shown  in  evidence  un- 
der a  general  claim  for  damages,  because  the 
defendant  is  held  to  notice  of  the  natural  and 
ordinary  reBt4ts  of  its  negligent  acta. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dtg.  I  413 ;  Dec.  Dig.  |  142.*] 

11.  DAifAGEs  (i  163*)— Amount— BuBDEN  or 
Pboof. 

When  liability  in  damages  for  negligence 
is  shown,  the  buiden  of  distinctly  proving  by 
a  preponderance  of  the  evidence  the  character 
or  nature  at  the  personal  injuries  sustained  or 
of  the  property  rights  injured  or  destroyed, 
within  the  sufficient  allegations  of  the  declara- 
tion, is  upon  the  plaintiff  as  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  II  4M-4S9 ;  Dec.  Dig.  |  163.*] 

12.  DAKAGEB  (I  18*)  —  GOHPENSATOBT  DAM- 
AGES—PROXIMATE  Consequences. 

The  compensatorr  damages  that  are  re- 
coverable for  personal  injuries  are  such  only 
as  proximately  result  from  the  negligence  al- 
leged. 

[Ed.  Note.— For  other  cases,  see  Damages,- 
Cent  Dig.  I  37;  Dec  Di^lM.*] 

18.  Damages  (|  1*)— Assessment— Bxason- 

ABLENES8. 

Every  award  of  damages  should  be  reason- 
able and  just  to  both  the  plaintiff  and  the  de- 
fendant under  the  &ctB  properly  allied  and 
shown  in  evidence. 

[Ed.  Note.— For  other  eaaes,  see  Damages, 
Cent  Dlf.  I  1;  Dee.  Dig.  |  L*] 

14.  Appeal  and  Ebbob  ft  1021*)— Review— 
Questions  of  Fact— Amount  of  Recovebt. 
Where  the  amount  of  damages  found  by  a 
referee  is  in  accordance  with  the  issues  made, 
and  is  not  manifestly  unreasonable  or  unjust 
in  view  of  the  entire  legal  evidence,  the  judg- 
ment will  not  be  disturbed  by  the  apitellate 
court  for  excessiveness  in  amount 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^gr^^Gent.  Dig.  {{  4013,  4014;  Dec.  Dig.  I 

Whitfield,  C.  J.,  and  Taylor,  J.,  dissenting. 

In  Banc.  Error  to  Circuit  Coort»  Hills- 
borough CoaPty;  F.  M.  Robles,  Judge. 

Action  by  Amelia  Hepburn  and  another 
against  &  D.  Warfleld  and  others,  as  re- 
ceivers of  the  Seaboard  Air  Line  Railway 
Company.  Judgmoit  tor  plalnUfCs,  and  de- 
fendants bring  erroK  Afflmed. 

P.  O.  Knight,  tm  ^aiutlffB  In  error.  Hil- 
ton 13.  Hampton  and  D.  A.  DeTane,  tor  de- 
fendants in  error. 

WHITFIELD,  O.  J.  The  part  of  the  dec- 
laration that  is  material  here  is  as  tollows: 
"The  plaintiff,  Amelia  Hepburn,  was  a  pas- 
senger on  a  train  operated  by  said  defend- 
ants, their  servants,  agents  and  employes 
bound  from  the  dty  of  Jacbsonvllle  to  the 
clt7  of  Tampa,  and  on  said  date,  while  plain- 
tiff was  riding  as  a  passenger  aforesaid  and 
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seated  In  tbe  car  assigned  to  her  as  a  pas- 
senger, the  defendants  by  their  servants  and 
employes,  disregarding  their  duty  to  the 
said  plaintiff  as  a  passenger,  so  negligently 
and  carelessly  operated  said  train,  and  so 
negligently  and  carelessly  failed  to  take  the 
necessary  precaution  looking  to  the  safety 
of  said  train  and  Its  occupants,  that  the 
said  car  in  which  said  plaintiff  was  riding 
by  and  throngh  the  negligence  of  the  defend- 
ants  was  derailed,  causing  the  same  to  be 
suddenly  and  Tlolently  stopped,  from  the  ef- 
fects of  which  the  said  Amelia  Hepburn  was 
violently  thrown  from  hex  seat,  ber  body 
striking  a  portion  of  the  car,  from  the  ef- 
fects of  which  plaintiff  suffered  griavous  in* 
Jury  to  her  right  hip,  leg,  and  back,  and 
from  thence  until  the  present  time  has  suf- 
fered excruciating  pain,  being  confined  to 
her  bed  for  a  period  of  NTeral  weeks,  and 
suffering  great  shock  to  her  nervous  system, 
the  latter  injury  plaintiff  avers  being  per- 
manent, and  has,  In  addition,  been  compelled 
to  expend  a  large  sum  of  money  for  physi- 
cian's services,  nursing,  and  medicines  In  an 
^ort  to  rid  herself  of  the  said  Injury  with- 
out avail,  and  Is  debarred  and  prevented  by 
said  Injury  from  attrading  to  her  household 
or  social  duties." 

A  demurrer  to  the  declaration  upon 
grounds  that  only  conclosions  of  law  were 
alleged  as  to  the  plaintiff  being  a  passenger 
and  as  to  the  negligence  of  the  defendants 
being  the  proximate  cause  of~the  injury  com- 
plained of  was  overruled.  The  defendant 
pleaded  not  guilty,  and  a  Judgment  for 
000  In  favor  of  the  plaintiff  Amelia  H^bum 
was  rendered  by  a  referee,  to  which  Judg- 
ment a  writ  of  error  was  taken. 

[1,2]  A  declaration  should  contain  suffi- 
cient allegations  of  all  the  facts  that  are  nec- 
essary to  state  a  cause  of  action.  The  facts 
that  are  essential  in  stating  a  cause  of  ac- 
tion depend  upon  the  circumstances  of  each 
case.  Allegations  of  condualons  of  law  un- 
sui^orted  by  appropriate  statements  of  facts 
will  not  suffice.  As  a  general  rule  only  ulti- 
mate facts  need  be  alleged;  but  what  are  the 
ultimate  fticts  depends  upon  varying  condi- 
tions. Where  the  facts  are,  or  reasonably 
should  be,  within  the  knowledge  of  the  plain- 
tiff, the  declaration  should  contain  sufficient 
statements  of  facts  to  apprise  the  defmdant 
of  the  particular  acts  or  circumstances  upon 
which  the  action  Is  based.  In  order  that 
there  may  be  no  embarrassment  In  preparing 
a  defense.  If  the  particular  facts  or  drcum- 
Btaiices  upon  ypblch  the  ultimate  facts  con- 
stituting the  cause  of  action  depend  are  pe- 
culiarly within  the  knowledge  of  the  defend- 
ant, only  the  necessary  ultimate  fticts  need 
be  alletied  by  the  plaintiff. 

t31  In  actions  for  negligent  Injuries,  It  is 
In  general  not  necessary  to  state  In  detail 
the  facts,  conditions,  or  circumstances  that 
constitute  the  negligent  act  or  omission  com- 
plained of.  If  there  are  sufficient  allega- 
tions of  the  relation  b^we^  the  parties  out 


of  whidi  the  duty  to  avoid  negligence  arises, 
and  of  the  act  or  omission  that  proximatdy 
caused  the  Injury,  coupled  with  a  statonent 
that  such  act  or  omission  was  n^llgently 
done  or  omitted,  it  may  be  sufflcioiL 

[4]  In  an  action  by  a  passenger  for  In- 
juries rectived  by  the  operation  of  a  rail- 
road train,  It  Is  in  general  sufflctent  to  al- 
lege ultimate  tects  showing  that  the  relation 
of  passenger  and  carrl»  existed,  and  that 
the  defendant  n^llgently  did  or  omitted  the 
act  or  acts  that  proxiniately  caused  or  con- 
tributed to  causing  the  Injury  as  stated;  the 
specific  fact  that  actually  caused  the  Injury 
being  duly  alleged,  so  that  a  definite  tane 
may  be  presented  for  trial. 

Ordinarily  the  particular  facts  constittit- 
Ing  a  comprehensive  negllg«it  act  of  the  car- 
rier are  not  within  the  knowledge  of  the  pas- 
senger, and  they  are  or  should  be  within  the 
knowledge  of  the  carrier. 

A  bare  allegation  that  the  i^alntiff  was  In- 
jured because  of  the  negligent  opo^tlon  of 
the  train  by  the  defendants  or  its  employes 
may  be  insufficient  because  too  general  and 
indefinite  since  the  tect  that  actually  caus- 
ed the  Injnry  would  not  appear. 

On  the  other  hand,  where  the  vedflc  facts 
or  dreamstanceB  that  c<nistltnfee  tbe  aUesed 
negligence  ere  stated  with  onneceanTy  pax- 
ticolarlty,  tbe  proofb  miut  correapcnid  wltt- 
out  mbstantlal  Tarlanca 

Even  In  cases  wboi  tbe  statate  affords  » 
presumption  of  negUgenoe  against  a.  defend- 
ant railroad  company,  if  it  Is  sbown  tliat  the 
Injnxy  was  not  caused  hr  the  material  de- 
tailed flicts  or  acts  of  n^llgenoe  snbstantlal- 
ly  aa  allied,  tlie  action  may  faU,  for  thoe 
can  be  no  recovery  upon  a  cause  of  actiim, 
however  moitorlous  or  well  ivovai,  if  it  la 
substantially  different  from  tbe  cause  of  ac- 
tion alleged. 

The  allegations  of  a  dedaratton  in  an  ac- 
tion for  a  negligent  Injury  may  be  suffldeat- 
ly  definite  and  particular  If  they  show  In  a 
general  way  the  negligence  of  the  defendant 
that  proximately  resulted  in  a  stated  uIU- 
mate  or  particular  fact  which  actually  cana- 
ed  the  Injury. 

This  latter  rule  Is  particularly  applicable 
where  the  specific  facts  or  circumstances 
that  constitute  the  negUgeoce  alleged  are,  or 
reasonably  should  be,  better  known  to  tbe 
defendant 

[B]  The  allegations  that  the  carrlw  "so 
negligently  and  carelessly  operated  said 
train,  and  so  negligently  and  carelessly  fail- 
ed to  take  the  necessary  precaution  looking 
to  the  safety  of  said  train  and  its  occupants 
that  the  said  car  In  which  said  plaintiff  was 
riding,  by  and  through  the  negligence  of  tbe 
defendant,  was  derailed,  causing  the  same 
to  be  suddenly  and  violently  stopped,  from 
the  effects  of  which  the  satd  Amelia 
bum  was"  Injured,  as  stated,  are  snffideDt 
statements  of  ultimate  facts  to  show  negli- 
gence of  the  defendants  in  the  opoatlon  of 
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Its  train  and  Iniary  to  the  plaintiff  jfmi' 
matdy  nralttng  finun  a  partlcalar  tact  stat- 
ed. Yiz.,  the  derailing  and  sudden,  violent 
stiovlns  of  tbe  car  cansed  by  the  n^fUcence 
alidad. 

The  particular  facts  and  drcnmstanoes 
that  cansed  or  resulted  In  the  alleged  negU- 
geat  operation  of  the  train  whereby  the  car 
was  decaUed,  Causing  it  to  anddenly  stop 
and  tnjnre  tbe  plaintiff  as  alleged,  are  or 
reastmably  slunild  be  peculiarly  within  the 
knowledge  of  tbe  defendant  carrier,  whose 
duty  it  is  to  80  operate  ite  trains  as  to  safe- 
ly tzaiuport  its  passengers.  If  a  more  «x- 
acttng  mle  of  pleadldjg  were  loifOrced,  It 
would  nanlt  In  hardsh^  If  not  In  a  dedal 
of  Justice  to  tiioee  who  are  lawfully  on  a 
train,  and  have  iw  part  In  Its  operation.  No 
nndoe  burden  is  thereby  put  upon  the  car- 
Tia,  since  in  reason  it  should  know  why  its 
trains  are  so  operated  as  to  cause  injury  to 
passengers  it  engages  to  exercise  the  hlgb- 
est  d^nne  of  care  in  transporting. 

[I]  It  Is  alleged  that  the  plaintiff  was  a 
pusengw,  and  was  riding  on  defradanf s 
train  "as  a  passenger,  and  seated  In  the  ear 
assigned  to  her  as  a  pasaengw."  These  al- 
legatloiiB  of  ultimate  facts  admitted  by  the 
demurrer  are  sufficient  to  show  the  relation 
of  passttiger  and  carrier,  the  paymoit  of 
fare  being  reasonably  presumed,  even  if  that 
be  necessary  to  give  the  plaintiff  a  rWit  of 
action,  in  view  of  the  l^;al  duty  of  the  car^ 
rier  towards  those  lawfully  aa  its  passenger 
car.  The  demurrer  to  tbe  declaration  was 
properly  oTomled. 

[7]  Section  8148  of  the  General  Statutes 
of  1906»  whldi  is  Bectton  1  of  chapter  4071. 
Acts  of  1801,  defines  the  Uabilities  of  raU- 
road  companies  "for  dam^  done  to  per- 
aDnB,**  other  than  employte  and  to  property 
the  running  of  trains,  and  iwoTldes  a 
method  of  proTiog  tbe  liability.  But  the 
statute  does  not  relate  to  the  manner  (tf  al- 
leging or  proving  the  nature  and  exteat  of 
the  personal  Injuries  received,  or  the  char- 
acter and  value  of  the  pn>pert7  rights  Injur- 
ed or  destroyed  for  which  compensatory 
damages  are  reooveraUa  When  the  plain- 
tiff Buffldently  alleges  and  proves  substan- 
tially as  alleged,  the  fact  of  a  personal  in- 
jury or  a  prop«ty  loss  caused  by  the  run- 
ning of  a  train  of  the  d^enOant  railroad 
enupany  and  alao  the  ultimate  fact  that 
actually  caused  the  Injury  or  loss,  the  stat- 
ute raises  a  presumption  of  negUgenoe 
against  the  company,  and  its  liability  in  dam- 
ages will  then  be  shown,  "unless  the  com- 
pany shall  make  it  appear  that  its  emjAoyte 
exercised  all  ordinary  and  reasonable  care 
and  dlligttice;  the  presumption  In  all  eases 
being  against  the  company." 

[I'll]  Whetbw  oontribntory  negUgen(»  Is 
a  bar  to  an  action  for  a  mer^  n^ltgent  in- 
jury aa  at  common  law,  or  operates  under 
the  statute  to  aiiwinffii  the  amount  of  dam- 
ages recoverable  in  actions  against  railroad 
companies  "for  any  damage  done  to  persons 


or  propOTty  by  the  running  of  the  company's 
trains,  such  contributory  negUgenoe  la  an  af- 
firmative defttise  and,  to  be  available  either 
as  a  bar  to  the  action  or  to  diminish  the  re- 
covery, it  should  be  pleaded  and  proved  by 
the  defendant  unless  the  plaintiff  permits  it 
to  be  shown  wiUiout  objection  under  other 
pleas,  or  unless  contributory  negligence  ap- 
pears in  the  case  made  by  the  plaintiff. 
Whna  liaUllly  appears,  oompenaatory  dam- 
ages may  be  recovered  upon  proper  all^- 
timis  and  proofs  for  property  loaaes  and  per- 
sonal injuries  that  result  proximate^  from 
the  negUgmce.  Damages  for  such  losses  and 
injuries  as  natorally  and  ordinarily  reault 
proximately  from  the  injury  received  or  loss 
sustained  as  alleged  may  generally  be  shown 
in  evidence  under  a  general  claim  for  dam- 
ages, because  the  deCoidant  is  htid  to  notice 
of 'the  natural  and  ordinary  results  of  its 
n^Ugent  acts.  But  damages  tot  such  special 
losses  or  Injuries  as  do  not  naturally  and 
ordinarily  result  from  the  negligent  Injury 
alleged  should  be  shown  in  evidence  over  ob- 
jection only  when  the  defendant  is  advised 
of  them  by  spwUSs  allegatbHis  in  the  dedara- 
tlon. 

(11, 11]  Whra  UaUllty  in  dunages  tot  nag- 
Ugence  Is  shown,  the  burden  of  distinctly 
proving  by  a  preponderance  of  the  evidmoe 
the  tibaracter  or  nature  ctf  the  personal  in- 
juries sustained  or  of  the  property  rights  in- 
jured or  destroyed  within  the  sufficient  al- 
legatlona  of  tbe  dedaratloii  is  upon  the  ^ain- . 
tiff  as  at  common  law.  Compensatory  dam- 
ages may  be  recovered  for  property  losses 
actually  sustained  as  a  proximate  result  of 
the  defendants'  n^llgence  as  alleged  where 
such  losses  are  properly  pleaded  and  prov^ 
and  are  capatde  of  reasonably  accurate  and 
certain  ascertainment  in  amount  from  re- 
liable data.  Remote,  speculative,  and  con- 
jectural damages  are  not  allowed.  The  com- 
pensatory damages  that  are  recoverable  for 
personal  injuries  are  such  only  as  proximate- 
ly result  from  the  netfigrace  alleged.  They 
are  to  be  ascertained  by  a  fair  conslderatliuk 
of  all  the  pertinent  facta  and  drcnmstanoes 
affecting  both  parties  and  properly  In  evi- 
dence under  the  pleadings.  In  sudi  consid- 
eration, the  processes  and  standards  of  rea- 
soning and  computation  that  are  afforded  by 
law,  or,  If  the  law  provides  none,  then  by 
common  experlaioe  and  the  dictates  of  right 
and  justice,  should  be  applied. 

£11, 14]  Every  award  of  damages  should  be 
reasonable  and  just  to  both  the  plaintiff  and 
the  defendant  under  the  facta  properly  al- 
lied and  shown  In  evidence.  Where  tbe 
amount  of  damages  found  by  a  referee  is  In 
accordance  with  the  issues  made,  and  Is  not 
manifestly  unreasonable  or  unjust  in  view 
of  the  entire  l^al  evidence,  the  judgment 
will  not.  be  disturbed  tbe  appellata  court 
for  exceasivenesB  In  amount 

The  members  of  tbe  court,  exo^  the  writ- 
er, are  of  oplnhm  that  the  finding  of  the  ref- 
eree In  awarding  (4.000  damages  Is  sustained 
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by  the  erldence  Therefore  the  Jadgment  1b 
affirmed. 

TAYLOR,  SHACTKLEFORO,  GOGEBELL, 
end  HOCEE^  JJ.,  concnr. 

On  Rehearing. 

PER  CURIAM.  A  determlnatioD  of  the 
liability  of  the  defendant  was  necessarily  in- 
Tolved  in  affirming  the  Judgment  awarding 
damages  to  the  plaintiff,  Amelia  Hepburn. 
There  Is  evidence  that  the  plalntlir,  Amelia 
Hepburn,  was  injured  by  the  derailing  of  the 
car  in  which  she  was  a  passenger  while  it 
was  being  run  at  a  rapid  rate  of  speed 
through  a  dense  fog  and  smoke  orer  a  track 
that  a  few  hours  before  and  unknown  to  the 
train  crew  had  been  partially  destroyed  by 
fire.  The  statute  afPorda  a  presumption,  of 
negligence  and  consequent  liability  of  the  de- 
fendant upon  proof  of  the  injury  to  the  plain- 
tiff by  the  rnnnli^  of  the  railroad  company's 
train,  and  the  evidence  does  not  entirely  re- 
but Uie  statutory  presumption,  since  it  does 
not  dearly  appear  that  "all  ordinary  and 
reasonable  care  and  diligence"  to  prevent 
the  injury  was  exercised  by  the  defendants, 
whose  duty  it  was  to  use  the  highest  degree 
of  care  and  diligence  for  the  safety  of  pas- 
sengers. The  evidence  as  to  the  speed  of 
the  train  in  the  presence  of  dense  fog  and 
smoke  before  and  at  the  time  the  train 
reached  the  burned  track  indicate  at  least 
some  lack  of  due  care  and  diligence  for  the 
safety  of  passengers.  This  establishes  the 
liability  of  the  defendants,  and  the  amount 
of  damages  that  should  be  allowed  on  the 
evidence  was  adjudicated  In  affirming  the 
Jndgm^t 

WHITFIELD,  C.  J.,  and  TAYLOR,  J.,  are 
of  opinion  that  the  evidence  does  not  sup- 
port the  amount  of  the  damages  awarded  In 
the  findliv  and  Judgment 

A  rehearluff  Is  denied. 


McCOT  T.  STATE.    (No.  15.482.) 

(Supreme  Court  of  Mlasisslppi.   Feb.  26, 1912.) 

1.  Grand  Jubt  (5  11*)  —  Excusing  Gband 
Jdby— Right  or  Goubt  and  or  Fobeuan. 

After  the  graad  jury  has  been  duly  impan- 
eled, the  court,  for  sufficient  reason,  can  dis- 
cbarge  a  member,  making  it  a  matter  of  record, 
and  should  substitute  another  In  his  place,  if  the 
discharged  member  reduces  the  pand  below  15; 
but  the  foreman  has  no  power  to  finally  dis- 
charge any  member  after  the  grand  jury  has 
been  duly  organized. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  SS  28,  29;  Dec.  Dig.  8  ll.»] 

2.  Gband  Jubt  (§  11*)— Dischabob  or  Ju- 

E0B8— ETFECT  on  iNDICnOENT. 

The  foreman  of  a  grand  jury,  legally  or- 
ganised with  18  members,  excnaed  4  dishiter- 


eated  members  pending  the  return  of  an  Isdlct- 
ment  against  defendant,  and  the  indictm«it  was 
found  by  a  grand  jury  of  14  members,  at  least 
12  of  whom  voted  In  the  affirmative.  The  law 
provides  tbat  tbe  grand  jury  ahaU  be  organized 
with  not  less  than  15  members,  and  Code  1906, 
8  2704,  provides  that  the  impaneling  of  tbe 
grand  jury  shall  be  coDcloaive  evidence  of  its 
competent  and  qualifications.  Held,  in  view  of 
section  2704  and  of  tbe  common-law  rule,  that 
to  render  an  indictment  valid  it  is  only  neeea- 
sary  tbat  12  of  the  grand  jurors  consent,  and 
tbat  tbe  grand  Jury  was  legally  orasdtated 
when  it  returned  the  Indictment 

[Ed.  Note.— For  other  cases,  aee  Grand  Juiy, 
Cent.  Dig.  H  28,  29:  Dec.  Dig.  1 11.*] 

Appeal  ftom  Circuit  Court,  Pearl  River 
County;  A.  B.  Weathersby,  Judge. 

"To  be  officially  mwrted.** 

J.  W.  McCoy  was  convicted  of  wtalte^p* 
ping,  and  he  appeals.  Affirmed. 

Appellant  was  indicted  at  the  April  term 
of  the  circuit  court  of  Pearl  River  county  for 
the  crime  commonly  called  "white-capping," 
as  defined  by  section  1398,  Code  of  im 
He  was  convicted,  and  sentenced  to  the 
penitentiary  for  five  years.  From  this  am- 
tence  and  JudgmMit,  be  appals  to  this  court 

On  the  facts  of  this  case,  appellant  cer- 
tainly has  no  ground  for  complaint  at  tbe 
verdict  rendered.  The  proof  fully  warrant- 
ed the  Jury  in  returning  the  verdict  they 
did — "guilty  as  chained."  The  only  assign- 
ment of  error  we  will  consider  In  this  case 
is  that  "tbe  court  erred  In  overrallng  tb> 
motion  to  quash  the  indictment"  The  m'o- 
tlon  Is  as  follows: 

"And  now  comes  the  defendant  in  tbe 
above-styled  cause,  by  his  attorneys,  and 
moves  tbe  court  to  quash  the  Indictment  re- 
turned against  him  herein,  and  In  support 
of  said  motion  assigns  the  following  reasons 
why  the  same  should  be  sustained,  to  wit: 
(1)  Because  heretofore,  on  the  10th  day  ot 
April,  1911,  the  grand  Jury  v^ich  returned 
this  indictment  was  duly  impaneled,  sworn, 
and  charged  according  to  law,  and  imme- 
diately began  the  Investigation  of  violations 
of  the  law,  and  on  the  first  day  of  the  or- 
ganization of  said  grand  jury  It  heard  and 
considered  all  of  the  testimony  in  the  case, 
and  continued  its  deliberations  on  said  case 
throughout  the  whole  of  Tuesday,  the  11th 
of  April,  same  being  the  second  day  of 
grand  jury's  deliberations,  and  failed  to  re- 
turn a  bill  of  indictment  against  the  defend- 
ant, and  that  accordingly  on  Wednesday,  tbe 
third  day  of  said  jury's  delUwratlons,  tbe 
foreman  of  said  grand  jury,  actlny  upon  tbe 
instructions  of  the  district  attorney,  anlaw- 
fuUy  and  without  legitimate  or  Just  cause 
for  so  doing  excused  four  members  of  said 
grand  jury  from  the  grand  jury  room  while 
ddlberatbig  on  the  merit  of  this  case,  said 
excused  members  being  in  no  wise  related  to 
the  defendant,  and  having  absolutely  no  lo- 
tereet  In  the  matter  nnder  InvestigBtton,  one 
of  whom  lived  in  the  extreme  southern  po^ 
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tlon  of  Pearl  River  county,  the  offense  hav- 
ing been  alleged  to  have  occurred  In  the  ex- 
treme northern  pert  of  said  county,  the 
names  of  which  said  excused  grand  Jurors 
are  as  follows,  viz.:  Will  Lee,  Print  Smith, 
Webb  Ladner,  and  Adolph  Ladner.  That 
immediately  after  said  members  were  excuft- 
ed  from  said  grand  jury,  and  retired  from 
the  grand  jury  room,  the  remainder  of  said 
grand  jury.  In  the  absence  of  said  excused 
members,  and  denying  them  the  right  to 
participate  in  the  same,  proceeded  again  to 
deliberate  over  said  alleged  offense  and  dis- 
cuss the  same,  and  then  proceeded  to  return 
the  indictment  which  Is  herein  hied  against 
the  defendant.  (2)  Because  four  disinterest- 
ed members  of  the  grand  Jury  were  denied 
the  right  to  participate  in  the  Investigation 
and  discussion  of  this  alleged  offense.  (8) 
Because  at  the  time  this  indictment  was  re- 
turned the  grand  jury  consisted  of  only 
thirteen  members,  after  having  excused  the 
four  above  referred  to." 

Upon  this  motion  the  court  ruled  as  fol- 
lows: "The  deCmdant  offers  to  Introduce 
evidence  to  establish  the  auction  in  said 
motion,  the  court  being  of  the  opinion  that 
the  facts  stated  and  alleged  In  said  motion 
aro  Insuffictttnt  to  munant  the  quaddng  of 
Bald  indictment,  and  after  hearing  and  con- 
sidering said  motion,  the  same  la  hereto 
overruled,"  to  which  action  of  the  court 
the  defendant  then  and  there  exceoML 

T.  E.  Salter  and  Toxey  Hall,  for  appel- 
lant. Claude  Clayton,  Asst.  Atty.  Gen.,  for 
the  SUte. 

McLAIN,  C.  (after  stating  the  facts  as 
above).  This  motion  to  quash  the  indict- 
ment la  based  upon  the  idea  that  there  was 
no  legal  grand  jury  that  found  and  return- 
ed the  indictment  From  the  record  in  this 
cause,  it  Is  evident  that  the  grand  jury  was 
duly  and  Ic^Ily  organized  with  18  men. 
After  they  retired  to  their  room  to  consider 
of  their  business,  and  before  the  finding  of 
this  indictment,  4  of  these  were  excused  by 
the  foreman,  thereby  reducing  their  number 
to  14  members  present  at  the  time  this  case 
was  considered  and  Indictment  found  ahd 
returned  Into  open  court 

£1]  It  la  contended  that  "under  authority 
of  the  court,  as  announced  in  the  case  of 
Posey  V.  State,  86  Miss.  141,  38  South.  324, 
the  opinion  being  delivered  by  Judge  Truly, 
It  was  held  that  less  than  15  men  did  not 
constitute  a  legal  grand  Jury;  therefore  it 
must  follow,  there  being  only  14  men  on  the 
grand  jury  when  the  indictment  was  re- 
tnmed,  that  the  Indictment  was  void,"  etc.. 
We  do  not  think  that  the  facts  in  this  case 
are  applicable  to  the  above  announcement  of 
the  court  This  quotatltm  from  the  opinion 
of  Judge  Truly  we  fully  indorse;  but  we  are 
clearly  of  the  opinion  that  the  facts  of  this 
case  are  quite  different  from  the  facts  In- 
volved in  that  cassb  After  this  grand  jury 


retired  to  consider  of  its  business,  the  fore- 
man had  no  power  to  discharge  finally  any 
member  of  the  grand  jury  from  the  panel 
after  It  was  duly  organized  by  the  court. 
That  power  alone  is  in  the  hands  of  the 
court  The  court  can,  for  good  and  suffi- 
cient reason,  discharge  a  member  from  the 
grand  jury  after  it  has  been  duly  impaneled 
and  retired  for  business,  making  It  a  matter 
of  record;  and  he  may,  if  be  sees  proper, 
substitute,  or  rather  appoint,  another  in  his 
place.  This  the  court  should  certainly  do, 
if  the  discharged  members  reduce  the  panel 
below  15. 

[2]  This  grand  jury  was  legally  organized 
with  18  members.  Our  law  provides  that 
the  grand  jury  shall  be  organized  with  not 
less  than  16  members,  and  this  grand  jury 
was  legally  organized  with  18  members;  and 
the  fact  that  the  foreman,  for  good  and 
sufficient  reasons,  we  take  it,  excused  4 
members  of  the  same,  thereby  reducing  its 
number  to  14,  did  not  prevent  the  grand  ju- 
ry from  proceeding  with  bushiess.  At  the 
time  this  bill  was  found,  there  were  14  mem- 
bers present  of  the  constituted  grand  jury 
of  18.  This  was  sufficient  for  the  grand 
Jury  to  transact  business.  Indeed,  12  would 
have  been  a  sufficient  number.  Whatever 
the  number  of  the  oi^canlzed  grand  jury,  12 
jurors,  by  the  unwritten  rule,  and  largely 
by  statutes,  are  an  adequate  quorum  for 
business.  Bishop's  New  Criminal  Procedure. 
I  854.  But  there  are  states  In  which  stat- 
utes variously  provide  otherwise.  But  "in 
England  and  all  of  our  states,  to  render  a 
finding  valid,  12  of  the  gnuid  Jurors  must 
consent;  nor  need  more  than  12,  even  though 
this  body  should  consist  of  tlie  full  number 
of  20."   Bishop's  New  CrL  Pioc.  |  8S4. 

The  record  In  this  case  shows  that  at  least 
12  of  the  grand  jury,  when  passing  upon 
the  question  whether  a  bill  should  be  re- 
turned against  aH>Ol]ant,  voted  In  the  af- 
firmative. At  least  12  of  the  grand  jury 
were  present  when  the  bill  vnia  returned. 
We  think  the  indictment  was  found  and  re- 
turned by  a  legal  grand  jaiy.  This  grtfnd 
jury  was  legally  constituted,  and  was  a 
legal  grand  jury  when  considering  this  cose, 
and  was  a  legal  grand  Jury  when  It  return- 
ed the  bill,  and  we  think  the  court  properly 
overruled  the  motion  to  quatiL  "The  Judi- 
cial records  of  this  country  furnish  morti- 
fying testimony  that  many  culprits  have 
gone  free,  nnwhipped  of  Justice,  because  of 
technical  exceptions  taken  to  the  grand 
Jury  who  preferred  the  Indictment"  J.  W. 
Head  V.  State,  44  Miss.  749.  "For  remedy 
for  this  sore  grievance"  the  Legislature  has 
embodied  into  our  statnte  aectlou  2704,  Code 
1906.  We  cite  a  few  of  the  many  authori- 
ties tlirowtng  ll^t  In  a  more  or  less  degree 
upon  this  subject:  Code  1906,  i  2704;  Pos^ 
T.  State,  86  Hiss.  142-145,  38  (South.  324; 
Cain  T.  State,  86  Miss.  606,  88  South.  227; 
Logan  T.  State,  60  Hiss.  277;  Dixon  v.  State, 
74  Miss.  282,  20  South.  839;  Head  t.  State,. 
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44  Miss.  749;  Dnrrnh  t.  State,  44  Miss.  789; 
Lee  T.  State,  45  Miss.  116;  Nichols  t.  State, 
46  Miss.  286;  Chase  t.  State,  46  Mlsa.  697. 
We  think  the  case  should  be  affirmed. 

PER  CURIAM.  The  above  opinion  is 
adopted  as  the  opinion  of  the  coart,  and  for 
the  reasons  therein  Indicated  the  judgment 
is  affirmed. 


DOUGLAS  et  ux.  t.  PARSONS-MAX-OBER- 
8CHMIDT  CO.    (No.  16338.) 

(Sapreme  Court  of  MiasiHlppi.    Fab.  26, 
1912.) 

APPKAI.  AHD  BBBOB   ({  1227* )— DlgMBBATi— 
LlABXLITT  ON  BORD. 

Where  a  RUpersedeas  bond  baa  serred  the 
purpose  for  which  it  waa  given.  It  will  not  be 
discharged  on  motion  In  the  Supreme  Coart,  on 
the  grounds  that  the  sureties  were  misled  into 
signing  it  and  that  one  of  them  notified  the 
derkbefore  the  bond  was  filed  not  to  approve 
it,  since  such  matters  cannot  be  adjudicated  on 
such  a  motion. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Brror,  Dec.  1>I»  |  1227.*] 

Appeal  from  Chancery  Court,  I/lncoln  Coun- 
ty; O,  O.  Lyell,  Chancellor. 

Action  by  Oeorge  ^Douglas  and  wife 
against  the  Farsons-Hay-Obraschmldt  Com- 
pany. From  the  Judgment,  complainants  ap- 
peaL  On  motions  to  dlsmlsB  and  discharge 
the  supersedeas.  Oanse  dismissed,  motion  to 
discharge  supersedeas  denied,  and  Judgment 
entered  against  the  snretl^ 

George  T.  Douglas  and  wife,  being  Indebt- 
ed to  the  Parsons-May-Oberschmldt  Company, 
executed  a  deed  of  trust  to  secure  said  In- 
debtedness. Default  liavlng  been  made  In 
the  payment  of  said  Indebtedness,  the  trus- 
tee advertised  the  property  for  sale,  where- 
upon Douglas  and  wife  filed  a  hill  in  chan* 
eery  enjoining  the  sale  and  praying  an  ac- 
counting. On  the  hearing  (October  22,  1910) 
the  appellee  obtained  a  decree  for  an  amount 
admitted  to  be  due;  said  decree  providing 
that  a  Hen  should  attach  to  all  the  property 
described  In  the  trust  deed  to  secure  the 
payment  of  the  amount  of  the  decree,  and 
appointing  a  commissioner  to  sell  said  prop- 
erty and  apply  the  proceeds  to  the  payment 
of  the  amount  decreed  In  case  same  was 
not  paid,  and  report  the  sale  back  to  the 
court  Douglas  and  wife  failed  to  pay  the 
amoont  adjudged  against  them  In  the  de- 
cree, and  the  property  was  advertised  by  the 
commissioner  for  sale.  Thereafter  Doners 
and  wife  filed  a  petition  with  the  clerk,  pray- 
ing an  appeal,  and  on  January  4,  1911,  ex- 
ecuted bond,  with  sureties  approved  by  the 
clerk;  said  bond  operating  as  a  supersedeas. 
No  further  steps  were  taken  by  the  Douglases 
to  perfect  their  appeal,  and  on  May  30, 1911, 
tlw  Parsons-May-Oberschmidt  Company  filed 
a  motion  in  the  Supreme  Court  to  dismiss 
th^  bill  for  want  of  prosecution.   No  action 


was  takw  at  that  lima  tm  Out  modon  to  dls> 
tpiwg. 

The  record  was  filed  on  November  4,  ISll^ 
and  thereafter  the  sureties  on  the  super- 
sedeas bond  appeared  and  moved  the  court 
to  dismiss  the  appeal  and  discharge  the  sa- 
persedeas,  alleging  that  they  had  served  no- 
tice on  the  clerk  before  the  approval  of  the 
bond  that  they  desired  to  withdraw  there- 
from, and  bef<Sre  the  record  was  transcribed 
had  given  notice  of  their  desire  to  t>e  re- 
leased, and  because  they  were  convinced  that 
the  bill  waa  without  merit,  but  merely  for 
delay,  and  because  tjiey  were  advised  by  said 
Douglas  that  no  app^  would  be  taken,  bnt 
that  the  appeal  bond  was  filed  merely  to  ob- 
tain time  In  which  to  raise  the  money,  and 
that  they  had  been  misled  Into  signing  the 
same,  and,  further,  that  the  Iwnd  was  not 
in  proper  form.  The  case  waa  submitted  on 
both  motions. 

Jones  St  Tyler,  for  snrettes.  T.  Brady,  Jr., 
for  appellee. 

SMITH,  J.  This  cause  Is  dismissed  for 
want  of  prosecution,  the  motion  to  discharge 
the  supersedeas  and  relieve  the  sureties  on 
the  bond  is  OTerruIed,  and  jndgment  will  be 
entered  hwe  against  the  sureties  on  the  bond 
for  the  decree  rendered,  with  the  interest  and 
damagea  thereon  as  provided  by  law.  The 
decree  appealed  from  was  a  final  one,  and 
the  bond,  whether  technically  accurate  or 
not,  served  the  purpose  for  which  it  was  in- 
tended. It  may  be,  as  stated  by  the  bonds* 
men,  that  they  were  misled  by  appetlant  Into 
signing  the  bond,  and  tliat  one  of  th^em  notl- 
fled  the  clerk,  before  the  bond  was  filed,  not 
to  approve  the  same;  but  these  matters  can- 
not be  adjudicated  on  this  motion,  or,  tat 
that  matter,  by  this  court  oa  original  pro- 
ceeding here. 


LAUREL  OIL  ft  FERTIUZER  CO.  et  aL  v. 

HORNB.  {No.lfi,210.) 
(Supreme  Court  of  MlssiaslppL  Feb.  26^  1912.) 

BAnsBUPTCT  (I  161*)— PnamBwcBD  Wsas- 
8ITT  or  RaOOSDINQ. 

A  deed  of  trust,  made  more  than  fonr 
months  before  the  grantor  filed  a  petittoQ  la 

bankruptcy,  but  recorded  within  four  mooths, 
1b  not  void,  under  Banfcr.  Act  July  1,  1888,  c 
Ml,  I  60a,  30  Stat  662  (U.  8.  Comp.  St 
1901,  p.  3445)  as  amended  by  Act  Wiib.  6, 
1903,  c.  487,  S  13,  82  Stat  799  (D.  S.  Conp. 
St  Snpp.  19d9,  p.  1316),  Invalidating  trans- 
fers made  within  four  montOa,  and  providing 
that  if  by  law  a  transfer  Is  required  to  be  re- 
corded, the  period  of  four  months  shall  not  ex- 
pire until  four  months  after  the  recording 
since  a  deed  of  tmst  Is  not  reqnlred  to  Im  re- 
corded in  Bfississippi,  to  be  valid  between  Um 
parties  and  against  general  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankrap^ 
cy.  Cent  Dig.  H  261-268;  Dec.  Dig.  S  161.*1 

Appeal  from  Chancery  Court,  Newtoa 
County;  Sam  Whitman,  Jr.,  Chancellor. 
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Action  In  equity  by  F.  O.  Home  against 
the  Laurel  Oil  &  Fertilizer  Company  and 
oCben.   From  a  Judgment  oTermling  a  de- 
muRor  to  the  bill,  defendanta  appeaL 
versed,  and  bill  diuniaaed. 

On  December  4,  1007,  appellee  executed 
and  delivered  to  the  Laurel  Oil  &  Fertilizer 
Company  a  deed  of  trust  covering  certain 
land  In  Newton  county  to  secure  an  indebt- 
edness  then  past  due,  for  which  he  then  ex- 
ecuted a  note  due  March  1,  1908.  This  deed 
of  trast  was  not  filed  for  record  until  April 
8.  1908.  On  AprU  23,  1908,  the  land  em- 
braced In  this  trust  deed  was  advertised  for 
sale  by  the  trustee  (W.  L.  Wilson);  default 
in  the  payment  of  the  note  having  been 
made.  On  April  30,  1908,  the  appellee  filed 
a  voluntary  petition  In  bankruptcy,  and  on 
May  8th  following  was  adjudicated  a  bank- 
rupt and  a  trustee  was  duly  appointed  to  take 
charge  of  the  bankrupt  estate.  Said  trustee 
Immediately  obtained  a  temporary  restraining 
order  to  prevent  the  trustee  in  the  deed  of 
trust  from  making  a  sale  of  said  land.  The 
Laurel  Oil  &  Fertilizer  Company  filed  a  de- 
murrer to  the  petition  of  the  trustee,  upon 
which  the  restraining  order  had  been  obtain- 
ed: but  no  further  steps  seem  ever  to  have 
been  taken.  The  claim  of  the  Laurel  Oil 
ft  Fertilizer  Company  was  scheduled  in  the 
bankrupt  proceedings  as  a  secured  claim. 
The  regular  notices  were  published  In  bank- 
ruptcy proceedings,  and  after  the  expiration 
of  one  year  the  Laurel  Oil  &  Fertilizer  Com- 
pany had  not  proven  its  claim  against  the 
bankrupt  estate.  Afterwards  a  composition 
with  creditors  was  effected,  and  on  the  4th 
day  of  November,  1900,  the  appellee  received 
his  discbarge  In  bankruptcy.  Thereafter  on 
March  25,  1910,  the  trustee  In  the  deed  of 
trust  (W.  'U  Wilson)  proceeded  to  sell  the 
land  nnder  the  deed  of  trust,  and  same  was 
purchased  by  K.  C  Hall. 

Thereafter  on  June  18,  1910,  Home  filed 
his  bill  in  the  chancery  court  against  the 
Laurel  Oil  ft  Fertilizer  Company,  Hall,  and 
Wilson,  setting  out  tbe  foregoing  facts,  and 
alleging  that  at  tbe  time  the  deed  of  trust 
was  executed  appellee  was  Insolvent,  and 
this  fact  was  known  to  tbe  Laurel  Oil  ft 
Fertilizer  Company,  who  had  requested  the 
execution  of  the  note  and  deed  of  trust, 
which  was  procured  In  order  to  secure  a 
preference  over  other  creditors  of  appellee; 
that  Bocb  deed  of  trust  was  invalid,  since  it 
was  not  filed  for  record  four  months  before 
the  adjudication  of  appellee  as  a  bankrupt; 
and  that  the  claim  was  barred,  because  It 
was  not  proven  against  the  bankrupt  estate 
within  one  year,  and  was  no  longer  binding 
and  legally  enforceable;  and  praying  for  the 
cancellation  of  the  trustee's  deed  to  Hall  as 
a  cloud  upon  appellee's  title.  Tbe  appel- 
lants demurred  to  the  bill,  the  demurrer  was 
overruled,  and  an  appeal  granted  to  settle 
the  principles  of  the  case. 
Section  60a  of  tbe  bankrupt  act  (Act  July 
57  80^-40 


1,  1888,  c^641,  SO  Stat  662  (U.  S.  Compw  SL 
1901,  p.  8446]),  as  amtefted  by  Act  EWh  6, 
1903,  c.  487,  S  18,  82  Stat  790  (U.  S.  Comp. 
St  Snpp.  190O,  p.  1816).  leads  as  foUowa: 
**A  penaa  shall  be  deemed  to  have  glTen  a 
preferoice  1^  being  insolvmt,  he  has,  wltUn 
four  months  befbie  the  flUng  of  the  petition, 
or  after  the  flUng  of  the  petition  and  b^ore 
the  adjudication,  procured  ox  snfiared  a 
judgment  to  be  entered  against  hlmselt  in 
favor  of  any  peraon,  or  made  a  transfer  of 
any  of  his  propOTt7,.aBd  the  effect  of  the  en- 
forcement of  snch  judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same 
class.  Where  the  preference  consists  In  a 
transfer,  snidi  period  of-  four  months  shall 
not  expb«  until  fbnr  months  atter  the  date 
of  the  recording  or  registering  of  tbe  trans- 
fer, if  by  law  snch  recording  or  registering 
is  required." 

Section  2787  of  tbe  Mississippi  Code  of 
1906.  is  as  follows:  "All  bargains  and  sales, 
and  all  other  convinces  whatsoever  of 
lands,  whether  made  for  passing  an  estate 
of  freehold  or  Inheritance,  or  for  a  term  of 
years;  and  all  Instruments  of  settlement 
npon  marriage,  wher^  land,  money  or  oth- 
er personal^  ahonld  be  settled  or  covenant 
ed  to  be  left  or  paid  at  the  death  of  the  par- 
ty, or  otherwise;  and  all  deeds  of  trust  and 
mortgages  whatsoever,  shall  be  void  as  to 
all  creditors  and  subsequent  pnrcbasers  for 
a  valuable  consideration  without  notice,  un- 
less they  be  acknowledged  or  proved  and 
lodged  with  the  clerk  of  the  chancery  court 
of  the  props  comity,  to  be  recorded  in  the  . 
same  manner  that  other  conveyances  are  re- 
quired to  be  acknowledged  or  ^oved  and  re- 
corded; but  the  same  as  between  tbe  parties 
and  tbetr  heirs,  and  as  to  all  subsequent  pur- 
chasers with  notice  or  without  valnable  con- 
sideration, shall  nevertheless  be  valid  and 
binding." 

Pack  ft  Montgomery  and  Baakln  ft  Wil- 
bourn,  for  appellants.  Flowers,  Alexander 
&  Whitfield,  for  appellee, 

SMITH,  J.  If  the  deed  of  trust  in  ques- 
tion was  valid  under  the  laws  of  this  state 
and  under  the  bankrupt  law,  Its  lien  surviv- 
ed the  discharge  of  the  bankrupt,  and  the 
purchaser  at  the  foreclosure  sale  acquired  a 
valid  title  to  the  property  therein  described. 
Its  validity  under  the  state  law  is  not  and 
could  not  be,  seriously  questioned.  It  was 
executed  more  than  four  months  prior  to 
the  filing  of  the  i>etltlon  in  bankruptcy;  but 
since  it  was  recorded  less  than  four  months 
prior  to  the  filing  of  this  petition,  it  was  In- 
valid under  the  bankrupt  law,  if  by  tbe 
laws  of  this  state  It  was  required  to  be  re- 
corded. Under  section  2787  of  the  Code  of 
1006,  as  construed  in  Lougbrldge  v.  Bow- 
land,  52  Miss.  546,  an  unrecorded  deed  of 
trust  Is  valid  as  between  tbe  parties  thereto 
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and  fts  i^aliutt  general  creditors  and  conse- 
quently B  deed  of  tniBt  la  not  such  an  In- 
atnunent,  within  the  meaning  of  the  bank- 
rupt law,  as  Is  required  by  the  laws  of  this 
state  to  be  recorded.  Meyer  Bros.  Drug  Go. 
V.  Pipkin  Drug  Co.,  136  Fed.  396,  69  C,  C.  A- 
240. 

The  decree  of  the  court  bdow  la  reversed, 
and  the  bill  dismissed. 


80WELL  «t  aL  t.  SOWELL  et  aL 
(No.  15,568.) 
(Supreme  Court  of  Mladsslppl.  Feb.  26, 

1.  Affka.!.  and  Ebbob   (S  115*)~-DECISI0n8 
BEVXEWABLK— lNTEBU>CUT0aT  JUDOUENT. 

In  an  actioo  for  partition,  a  decree  order- 
ing the  laud  to  be  lold  is  interlocutory. 

{Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  798;  Dec.  Dig.  1 115.*] 

2.  Apfkjx  and  Bbbob  (I  839*)— TncB  won 
Appuoahoit  fok  Affkai.. 

If  an  appeal  is  not  applied  for  within  10 
days  after  the  date  of  an  interlocutory  decree, 
as  required  by  Code  1806,  |  SC,  an  appeal  sub- 
sequently taken  will  be  dismissed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  {  1884;  Dec.  Dig.  f  338.*] 

McLean,  J.,  dlsaenting. 

On  saggestlon  of  error.  Boggestton  OTer- 
roled. 

For  former  opinion,  see  66  South.  616. 

The  appellees  filed  &  bill  In  chancery 
against  appellaur,^  alleging  that  they  were 
tenants  In  common  of  certain  lands  described 
In  the  bill,  and  praying  for  a  sale  of  said 
lands,  for  a  division  of  the  proceeds  among 
the  owners  according  to  their  respective  In- 
terests. Appellants,  who  were  defendants  be- 
low, answered,  denying  that  appellees,  com- 
plainants below,  owned  any  Interest  whatev- 
er In  the  land.  Upon  the  hearing  the  chan- 
cellor entered  a  decree  In  favor  of  complain- 
ants, and  ordered  the  lands  to  be  sold  for  a 
division  of  the  proceeds,  and  appointed  the 
chancery  clerk  as  special  commissioner  of  the 
court  to  make  the  sale  in  accordance  with 
the  terms  of  the  decree  and  report  his  actions 
to  the  next  term  of  the  court  after  such  sale, 
or  to  the  chancellor  in  vacation.  No  appeal 
was  obtained  at  the  time,  and  the  decree 
grants  no  appeal.  Neither  was  a  decree  ask- 
ed within  10  days  after  the  reudittou  of  the 
decree,  to  wit,  February  1, 1911.  Afterwards, 
on  March  26,  1911,  the  appellants  filed  a  pe> 
tltlon  with  the  chancery  clerk,  praying  on  ap- 
peal with  supersedeas. 

When  the  case  reached  the  Supreme  Court, 
appellees  filed  the  following  motion:  "Now 
come  appellees,  by  their  solicitors,  and  move 
the  court  to  dismiss  the  appeal  in  this  case, 
discharge  the  supersedeas  herein  granted, 
and  for  an  order  directing  the  special  com- 
missioner appointed  by  the  court  below  to 
proceed  to  carry  out  the  mandates  of  said 


decree,  and  for  grounds  for  said  motion  say: 
(1)  This  is  an  appeal  from  an  interlocutory 
decree  of  the  chancery  court,  and  no  appeal 
was  granted  by  the  chancellor  In  term  time, 
nor  in  vacation  within  10  days  after  the  date 
of  the  decree  complained  of,  in  order  to  set- 
tle the  principles  of  the  case,  or  to  avoid  ex- 
pense and  delay.  (2)  No  appeal  has  been 
granted  by  the  chancellor,  either  In  term 
time  or  in  vacation,  for  any  purpose  whatso- 
ever, and  none  applied  for.** 

MATES,  C.  J.  [1]  It  is  our  Judgment  that 
the  decree  rendered  In  this  case  Is  an  in- 
terlocutory and  not  a  final  decree.  For  this 
reason,  this  case  was  dismissed  on  motion  of 
appellees.  The  case  is  again  before  the  court 
on  suggestion  of  error.  That  the  decree  in 
this  case  is  an  interlocutory  and  not  a  final 
decree  is  settled  by  the  cases  of  Ollleylan  v. 
Martin,  73  Miss.  695,  19  South.  482,  Beeks  v. 
Bye,  77  Miss.  358,  27  South.  635,  and  Sweat- 
man  V.  Dean,  86  Miss.  641,  38  South.  231. 

[2]  Under  section  36  of  the  Code  of  1906, 
if  an  appeal  is  desired  from  an  interlocutory 
decree,  it  la  required  that  the  appeal  "be 
applied  for  within  ten  days  after  the  date 
of  the  order  or  decree  complained  of."  In 
this  case,  a  compliance  with  this  statute  was 
not  attempted  on  the  part  of  appellants,  and, 
of  course,  this  appeal  must  be  dismissed. 

The  suggestion  of  error  te  overruled. 


McLEAN,  J.,  dissents. 


ODOM  T.  OITLF  ft  S.  L  B.  CO.  (No.  16,264.) 

(Supreme  Court  of  Misslaaiprf.  Feb.  26, 

1912.) 

1.  Railboads  (S  274*)— Irjubzes  to  Pbbsdh 
AT  Station— DuTT  of  Aoert. 

A  railroad  owes  no  duty  to  supply  genmi 
peace  officers,  so  that  a  person  seelong  to 
charge  a  company  for  a  failure  of  a  Btadon 
agent  to  protect  him  from  insult  and  abuse 
most  show  that  be  was  at  the  statioa  to  traos- 
aet  business  with  Uie  agent  in  connection  with 
his  duties  as  an  agent  of  the  railroad. 

[Ed.  Note.— For  other  eases,  see  Bailroads, 
Dec  Dig.  I  274.*] 

2.  Railboads  (|  282*)— InjCBixs  to  PnsoH 
AT  Statiok— Duty  of  Aoeht. 

A  declaration  in  an  action  for  a  failure  of 
a  station  agent  of  a  railroad  company  to  pro- 
tect the  pledntifl  from  insult  and  abuse,  which 
merely  alleged  that  the  plaintiff  "went  to  tbe 
depot  (or  toe  purpose  of  tranaactlDg  bnuneu 
with  the  agent  of  defendant,"  does  not  show 
that  his  attendance  was  for  the  purpose  of 
transacting  business  with  such  agent  as  the 
agent  of  defendant,  and  is  insuffident  to  charge 
tbe  company  with  liability. 

[Ed.  Note.--For  other  cases,  see  Railroads. 
Dec  Dig.  S  282.*] 

3.  PLBADINO  (|34*)— CiONSTBITOTIOll  AoAiireT 
Plkadeb. 

A  pleading  Is  to  be  construed  moat  stroaf 

ly  against  the  pleader. 

[Ed.  Note.— For  other  cases,  sea  nesiffini. 
Cent  Dig.  i  66:  Dec  Dig.  |  SL»} 
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4.  JUDQUITT  (S  101*)— DeFAULT^FUEADINOS 

TO  Sustain. 

Where  a  complaint  wholly  fails  to  ttate 
a  cause  of  action,  a  default  Joogment  may  not 
be  taken  therein. 

[E!d.  Note.— For  other  casei,  aee  Jadnnent, 
Gent.  Dis.  S|  168-170;  Dec.  iSig.  g  10L«!l 

5.  RaILBOADS  (1  274*)— IlTJUBIBfi  TO  PXBeON 

AT  Station— DuTT  or  Agent. 

Code  1906,  |  4867,  which  provides  that 
the  agent  in  charge  of  a  passenger  station  of 
a  railroad  shall  preserve  order,  and,  it  necea- 
sary,  eject  any  person  whose  conduct  is  bois- 
teroas  or  offenaiTe,  is  merely  designed  to  aid 
the  agent  in  the  discharge  of  his  duty  to  those 
coming  to  the  station  to  transact  railroad  bnai- 
ness,  and  is  not  intended  to  make  him  a  state 
peace  officer,  so  as  to  charge  the  company  for 
his  failure  to  protect  from  Insult  and  abuse  a 
person  in  the  station  for  no  purpose  of  trana- 
acting  railroad  baainess, 

[Ed>  Note.— For  other  cases,  see  Railroads, 
Dec  IHg.  i  274.*] 

McLean,  J.,  dissenting  In  part. 

Appeal  from  Circuit  Court,  BimpaoD  Ooan- 
ty;  W.  H.  Htighes,  Judge. 

Action  by  Q.  M.  Odom  against  the  Unlf 
&  Ship  Island  Railroad  Company.  From  a 
Judgment  sustaining  a  demurrer  to  the  dec- 
laratloa,  plaintiff  aiq;»ealB.  Affirmed. 

The  declaration,  omitting  formal  parts,  la 
as  follows: 

"On  or  about  the  ITUi  day  of  April,  1910, 
the  d^endant  was  a  Mississippi  corporation, 
doing  business  as  a  railroad  company,  and 
in  the  operation  of  Its  railroad  It  had  depots 
up  and  down  Its  Una  of  railroad,  and  agents 
at  said  depots,  or  statloiui,  with  whom  the 
general  public  would  go  and  transact  their 
business  with  the  defendant  There  was  a 
depot  in  the  town  of  Star,  in  Rankin  county, 
Mississippi,  where  the  plalntifl  lived,  and 
the  said  ^pot  was  in  charge  of  an  agent 
of  the  defendant,  and  under  and  1^  title  laws 
the  said  agent  at  Star  was  a  conservator  of 
the  peac^  and  it  waa  his  duty  to  preserve 
the  peace,  and  to  protect  all  persona  com- 
ing to  the  depot  to  transact  business  with 
the  defendant  from  insults  and  abuse  and 
attacks,  especially  wh^  sudi  persons  ap- 
peal to  the  agent  for  such  protection.  On 
or  about  this  day  the  plalntifF  went  to  the 
depot,  at  Star,  of  the  defendant,  for  the  pur- 
pose of  transacting  business  with  the  agent 
of  the  defendant,  and  when  the  plaintlfl  ar- 
rived at  the  depot  the  section  foreman  In 
the  employ  of  the  defendant  met  plalntUE  at 
the  door,  and  cursed,  abused,  maltreated, 
and  Insulted  the  plaintiff  In  the  presence  of 
the  depot  agent,  or  depot  master,  who  was 
also  the  agent  of  the  defendant,  and  while 
said  Insults,  abuse,  cursing,  and  maltreat- 
ment was  heaped  upon  the  plaintiff  by  this 
section  foreman,  plaintiff  appealed  to  the 
station  master,  or  the  agent,  of  the  defend- 
ant, who  was  In  charge  of  the  depot  for  pro- 
tection. The  said  agent  in  charge  of  the 
depot  stated  that  he  would  have  nothing  td 
do  with  It,  and  refused  to  protect  plaintiff 


from  such  insults,  abuse,  cursing,  and  mal- 
treatment, or  to  cause  the  other  servant  of 
the  defendant,  the  section  foreman,  to  de- 
sist from  his  cursing,  abusing,  and  maltreat- 
ing plaintiff.  The  plaintiff  charges  that  the 
railroad  company  owed  the  duty  to  the  pub- 
lic to  employ  competent  servants  in  each 
and  every  capacity;  that  by  having  in  Its 
employment  as  the  section  foreman  a  species 
of  moral  degenerate  and  a  drunken  sot,  a 
man  who  had  no  regard  for  the  rights  of 
the  general  public,  who  would  approach  the 
stations  of  his  master,  to  transact  business 
with  his  master,  the  defendant  violated  the 
duty  that  it  owed  to  the  public,  in  having 
this  kind  of  servants  in  Its  employment. 
Plaintiff  avers,  further,  that  the  defendant 
owed  to  the  general  public  the  duty  to  have 
in  Its  employment  as  station  masters,  or  de- 
pot agents,  servants  competent  In  every  par- 
ticular, whose  moral  courage  would  enable 
them  to  protect  people  coming  to  the  depot 
on  business  from  n^ans  and  drunken  des- 
peradoes, and  who  would  protect  the  general 
public,  transacting  business  with  the  defend- 
ant, from  abuse,  cursing,  and  insults;  but 
the  defendant  violated  this  duty  that  It  ow- 
ed to  the  general  public,  in  having  in  its  em- 
ployment an  incompetent  servant  and  sta- 
tion master,  or  depot  agent  Plaintiff  avers, 
further,  that  It  was  the  duty  of  the  depot 
agent  of  the  defendant  to  protect  him  fr£»m 
this  abuse,  cursing,  and  maltreatment,  made 
so  by  his  employment  of  the  defendant;  but 
the  defendant's  agent  or  servant,  and  the 
defendant  Itself,  has  been  grossly  and  will- 
fully negligent  in  performing  those  duties 
that  it  owed  this  plaintiff  and  the  general 
public;  and  by  reason  of  said  gross  and  will- 
ful negligence  of  the  defendant,  the  plaintiff 
has  been  greatly  damaged  and  humiliated 
and  mistreated,  to  wit.  In  the  sum  of  (5,000. 
Wherefore  he  brings  this  aoit  and  demands 
Judgment." 

Hilton  &  Hilton  and  Flowen^  Alexander 
&  Whitfield,  for  appellant  B.  BL  Baton  and 
May  &  Sanders,  for  appellee. 

MAYES,  a  J.  On  the  28th  of  January, 
1911,  B.  M.  Odom  brought  a  suit  against 
the  Oulf  &  Ship  Island  Railroad  Company, 
In  which  he  sought  to  recover  ?5,000  dam- 
ages for  the  failure  of  the  depot  agent  to 
protect  him  from  alleged  abuse  and  mal- 
treatment by  a  section  foreman  of  the  above 
railroad.  It  would  be  hardly  worth  while 
to  set  out  the  declaration  at  length.  We 
shall  only  set  out  the  substance  of  the  com- 
plaint as  stated  in  the  declaration.  The 
declaration  states  that  abont  the  17th  of 
AprU,  1910,  Odom  went  to  the  depot  of  the 
Gulf  &  Ship  Island  Railroad  Company,  lo* 
cated  at  Star,  for  the  purpose  of  transact- 
ing "business  with  the  agent  of  the  railroad 
company,"  and,  on  arriving  at  the  depot,  a 
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section  foreman  employed  by  the  railroad 
company  met  Mm  at  the  door,  and  cursed, 
abased,  insulted,  and  maltreated  him  in  the 
presence  of  the  depot  agent  It  ia  alleged 
that  Odom  appealed  to  the  station  master 
for  protection,  but  the  station  master  refus- 
ed to  have  anything  to  do  with  the  affair, 
and  refused  to  attempt  to  protect  Odom  from 
Insults,  abuses,  etc.,  or  to  attempt  to  cause 
the  section  foreman  .to  desist  The  declara- 
tion then  alleges  that  the  railroad  company 
owoi  the  duty  to  the  public  to  employ  com- 
petent servants  In  every  capacity,  and  that 
having  in  its  employ  a  section  foreman  who 
was  a  moral  degenerate  and  a  drunks  sot, 
having  no  regard  for  the  rights  of  the  gen- 
eral public  resorting  to  the  station  of  his 
master  to  transact  business  with  his  master, 
was  a  violation  of  the  duty  the  railroad 
company  owed  the  public.  The  declaration 
further  alleges  that  the  railroad  company 
owes  the  duty  to  the  public  to  have  a  sta- 
tion master  competent  In  every  respect,  and 
with  moral  courage  sufBdent  to  enable  him 
to  protect  people  coming  to  the  depot  on 
business  from  ruffians  and  drunken  despera- 
does, and  that  the  railroad  company  failed 
in  this,  and  wa9  grossly  and  willfully  negli- 
gent In  performing  the  duties  due  to  this 
plaintiff  and  the  general  public,  to  the  plain- 
tiff's damage  of  $5,000.  The  declaration 
shows  that  appellant  relies  for  his  right  to 
recover  against  the  railroad  company  on  the 
failure  of  the  depot  agent  to  protect  him 
from  Insult  and  abuse,  but  wholly  falls  Co 
allege  any  facts  which  show  that  the  rail- 
road company  owed  appellant  any  duty 
whatever.  This  declaration  was  demurred 
to  on  several  grounds;  the  main  one  being 
that  It  stated  no  cause  of  action.  The  iow- 
er  court  sustained  the  demurrer  and  dia- 
missed  the  bill,  and  an  appeal  is  prosecuted 
from  this  Judgment 

[1]  The  railroad  company  is  engaged  In 
the  business  of  public  carrier,  and  Its  agents 
are  placed  In  the  depot  for  the  puriwse  of 
aiding  and  assisting  hi  the  discharge  of  its 
public  duties.  When  a  i}eraon  seeks  to  claim 
protection  from  Insult  and  abuse,  and  to 
hold  a  railroad  company  liable  for  failure  to 
give  the  protection,  such  person  must  prove 
that  he  was  at  the  depot  for  the  purpose  of 
transacting  some  business  with  the  agent  In 
connection  with  the  service  he  is  to  render 
the  railroad  company  in  discharging  Its  duty 
to  the  public  as  a  common  carrier.  We  are 
not  prepared  to  say  that  the  liability  of  the 
railroad  Is  any  different  whether  the  person 
claiming  the  protection  shall  have  gone  to 
the  depot  to  have  dealings  with  the  ag^t  as 
a  common  carrier  of  goods  or  passengers,  or 
any  other  service  which  the  railroad  under- 
takes to  render  the  public  as  a  common  car- 
rier. Sometimes,  and  in  some  places,  tbe 
railroad  company  runs  a  telegraph  office  in 
Its  depot  for  the  use  of  the  public.  If  a 
person  go  to  tbe  depot  to  send  a  telegram, 
Boch  person  In  such  a  case,  by  reason  oC  Us 


contractual  or  Intended  contractual  reia 
tions,  possibly  has  the  same  right  to  claim 
the  protection  of  the  railroad  company  wbile 
at  its  depot  for  this  purpose  as  would  a  per- 
son going  to  the  d^t  for  the  purpose  of 
transacting  business  with  it  as  a  common 
carrier  of  freight  or  passengers. 

[2]  But  the  declaration  does  not  state  that 
the  appellant  .went  to  the  depot  to  see  tlie 
agent  on  any  matter  connected  with  tbe 
business  of  tbe  company.  The  declaration 
merely  allies  that  appellant  "went  to  tbe 
depot  for  the  purpose  of  transacting  basl- 
ness  with  the  agent  of  defendant"  But 
what  character  of  business?  Was  It  private 
business  with  the  agent?  Had  he  gone  there 
to  procure  employment?  A  de<daratIon  most 
state  a  cause  of  action.  The  only  duty  rest- 
ing upon  the  railroad  company  was  the  iutf 
to  protect  when  the  business  which  took  ap- 
pellant to  the  depot  was  in  connection  with 
the  business  of  the  company.  A  railroad 
company  does  not  owe  tbe  duty  to  the  public 
of  supplying  general  peace  officers  for  tbe 
stale. 

[3,4]  Tbe  universal  rule  of  pleading  ia 
that  pleadings  are  to  be  construed  most 
strongly  against  the  pleader.  McGerrln  v. 
RaUroad  Co.,  72  Miss.  1013,  18  South.  420; 
Powell  V.  Stowers,  47  Miss.  577;  Clary  v. 
Lowry,  51  Miss.  879.  If  appellant  wait 
to  the  depot  to  transact  business  with 
the  railroad  company  as  a  public  carrier, 
through  its  agent,  be  should  have  so  alleged, 
and  stated  what  the  business  was.  Falling 
to  do  this,  he  failed  to  state  any  cause  of 
action.  The  facts  alleged  must  show  a  duty, 
and  a  breach  of  that  duty,  before  any  lia- 
bility can  attach.  Under  the  case  of  Insur- 
ance Co.  V.  Keeton,  95  Miss.  708,  49  Soatb. 
736,  no  Judgment  by  default  could  have  been 
taken  In  this  case  because  it  wholly  falls  to 
state  any  cause  of  action.  If  everything 
placed  in  the  declaration  be  conceded  to  be 
true,  there  is  no  liability. 

[S]  Section  4867  of  the  Code  of  1906  Is  not 
Intended  to  make  the  depot  agent  a  general 
peace  officer  of  the  state.  The  authority  con- 
ferred upon  them  by  the  above  section  Is  In- 
tended for  use  as  the  agents  of  the  railroad 
company,  to  enable  them  more  completely  to 
discharge  the  duty  that  rested  on  the  railroad 
company  before  the  enactment  of  the  stat- 
ute to  protect  any  member  of  the  public  who 
goes  to  the  depot  to  transact  railroad  basl- 
ness.  The  case  of  King  v.  Railroad  Co., 
Miss.  246,  10  South.  42,  Is  decisive  of  tbe 
above  statement  of  the  law.  The  court, 
speaking  through  Judge  Campbell,  says:  **We 
reject  the  view  that  depot  or  station  agents 
of  railroad  companies  are,  by  *An  act  to 
amend  the  railroad  supervision  laws  of  this 
state,'  approved  February  22, 1880,  made  offi- 
cers of  the  state,  and  Its  representatiTeB  In 
the  exercise  of  the  powers  conferred,  so  as 
to  relieve  their  principals  from  responsibili- 
ty for  their  acts.  The  act  dted  creates  the 
power  and  0»  duty  preacrlbed  to  be  eztfcia- 
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ed  and  performed  by  depot  or  station  ageotB, 
as  8X1  ch,  and  for  their  principals.  Under  the 
^  act  they  are  neither  more  nor  less  than 
depot  or  station  agents,  with  the'  additional 
power  and  duty  prescribed  by  It,  to  be  exer- 
cised and  performed  for  and  in  behalf  of 
tbeir  onployers.  The  language  of  the  act 
exciades  the  theory  that  they  are  made  offi- 
cers, tor  It  proTtdes  that  they  shall  'arrest 
and  deliver  to  the  custody  of  the  most  con- 
venient sheriff  or  oonstatde,  or  other  proper 
officer/  etc,  Oaa  showing  that  the  power 
devolved  <m  them  is  to  be  exercised  at  ttatfr 
place  of  business  and  In  their  capacity  aa  Us 
sv^errisor.  The  act  Is  a  part  of  the  scheme 
of  railroad  supervision  by  Uie  states  and  its 
effect  in  the  matter  now  being  considered 
is  to  make  it  tba  doty  of  railroad  companies, 
tbroni^  th^  d^i  or  station  agents,  to 
preserve  order  in  the  waiting  rooms  In  their 
reflective  stations.** 

Tbe  case  of  Andrews  v.  Bailroad  Co.,  86 
HiSB.  129»  88  South.  778,  Is  con(3usiTe  of  tbe 
propoidtim  that  wlun  a  pwson  goes  to  the 
d^t  <ni  a  private  matter,  and  becomes  in- 
volved In  a  dlfficnlty  aboot  a  private  matter 
with  tbe  agent,  the  railroad  company  is  not 
liable.  In  all  the  cases  (Ated  by  connsti  for 
appelant,  whm  ttils  court  has  b6Id  the  rail- 
road company  liable  for  insult  or  abnae,  the 
facts  showed  a  duty  on  the  part  of  Qie  rail- 
road company  to  protect  by  virtue  of  the  ac- 
tual or  Intended  contractual  rdatlons  with 
the  railroad  as  a  common  carrier.  In  the 
case  of  Bose  v.  L.,  N.  O.  ft  T.  By.  Co.,  70 
Miss.  726,  12  South.  S25,  35  Am.  St  BeP. 
686,  appellant  was  a  passenger.  In  tbe  case 
of  Krants  v.  Bailroad  Co.,  12  Utah,  104,  41 
Pac.  717,  80  L.  R.  A.  207,  appellant  was  a 
passengra-,  and  the  same  la  true  in  the  cases 
of  Bailroad  Ca  v.  Burke,  63  Miss.  200.  24 
Am.  Bep.  689,  and  Bailroad  Go.  v.  Ulnor, 
68  Miss.  710,  U  3outh.  101,  16  L.  B.  A.  627. 

Affirmed. 

McLEAN,  J.  (dissenting,  and  concurring). 
The  reporter  will  set  out  in  full  the  decla- 
ration In  this  cause.  The  defendant  demurred 
to  tbe  declaration,  and,  the  demurrer  being 
•QStalned,  plaintiff  declined  to  ammd,  and 
prosecuted  this  appeaL 

It  is  urgently  insisted  by  appellee  that  the 
declaration  shows  that  the  plaintiff  went  to 
the  depot,  not  for  the  purpose  of  transact- 
ing business  with  tbe  defendant,  but  on  pri- 
vate business  with  the  agent  of  the  defend- 
ant It  Is  true  that  the  allegations  of  the 
pleadings  are  construed  moat  strongly  against 
the  pleader,  yet  when  we  examine  the  dec- 
laration as  a  whole.  It  is  manifest  that  the 
plaintiff  was  at  tbe  depot  for  the  purpose 
of  transacting  business  with  the  defendant 
Among  other  things  the  declaration  alleges: 
"There  was  a  depot  in  the  town  of  Star, 
Kanlcln  county,  Mississippi,  where  tbe  plaln- 
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tiff  lived,  and  said  d^t  was  in  cba^ie 
of  the  agent  of  tbe  defendant,  and  under 
and  by  the  laws  tbe  said  agent  at  Star  was 
consrarator  of  the  peace,  and  It  was  his 
duty  to  preserve  the  peace  and  to  protect 
all  persons  coming  to  the  depot  to  transact 
business  with  the  defendant.  *  *  *  On  or 
about  this  day  the  plaintiff  went  to  the  depot, 
at  Star,  of  tbe  defendant,  for  the  purpose  of 
transacting  business  with  tbe  agent  of  the 
defendant"  It  Is  not  debatable  but  what  the 
reasonable  construction  to  put  on  this  lan- 
guage is  that  the  business  to  be  transacted 
was  not  with  the  agent  individually  and  on 
private  business  with  the  agent,  but  that  the 
plaintiff  went  there  for  the  purpose  of  trans- 
acting business  with  the  defoidant  If  not 
why  did  be  say  "for  the  purpose  of  trans- 
acting business  with  tbe  agent  of  the  defend- 
ant"? The  expression,  "agent  of  the  defend- 
ant," must  necessarily  mean  In  the  agent's 
representative,  and  not  In  his  Individual,  ca- 
pacity. To  allege  that  be  went  to  transact 
business  with  the  agent  of  the  defendant  la 
equivalent  to  saying  that  he  went  to  transact 
business  with  the  defradant  through  Its 
agent  Further,  when  be  went  to  transact 
business  with  the  agent  of  the  defendant 
necessarily  implies  that*  he  did  not  Int^d  to 
transact  business  with  hbp  as  principal,  but 
with  him  as  agent 

The  insufficiency  of  the  declaration  is  this*. 
It  falls  to  all^e  the  kind  and  nature  of  tbe 
business  that  called  plaintiff  to  the  depot  It 
should  specify  such  business  as  the  defend- 
ant under  tbe  law  is  required  to  perform, 
eitber  by  statute  or  common  law.  At  first 
I  was  inclined  to  the  opinion  that  the  decla- 
ration under  our  statute  vas  sufficient;  but 
my  Brethrm  have  convhioed  me  otherwise, 
and  I  place  my  concurrence  solely  upon  the 
ground  that  there  Is  notblng  In  the  declara- 
tion wbldi  discloses  the  particular  business 
that  called  him  to  the  depot  It  may  be  that 
this  business  was  such  as  required  the  de- 
fendant to  protect  him;  but  plaintiff  should 
have  aet  out  this  in  the  declaration.  We 
cannot  assume  that  he  went  to  the  depot  for 
the  purpose  of  transacting  any  particular 
kind  of  business.  The  declaration  does  not 
80  state,  and  the  auctions  are  cmistrued 
most  strongly  against  the  pleader. 


HUGHES  et  al.  v.  SPBATLING. 
(Court  of  Appeals  of  Alabama.   Jan.  0,  1912.) 
1.  Seals  (S  6*)— What  GoNSTrrniEs  Sealeo 

iNffTBDMEnr— "L.  S." 

Tbe  mere  addition  of  tbe  letters  "L.  S." 
after  the  name  of  a  sigoer,  without  any  ex- 
pression In  the  Instrument  of  a  purpose  to  seal 
it,  does  Dot  make  tbe  instrument  a  sealed  in- 
strument. 

[Ed.  Note.— For  other  cases,  see  Seals,  Cent 
Dig.  1  8:  Dec.  Dig.  f  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  3947.] 
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2.  BOHDs  (1 128*)— Action— Pludinq  Vaxi- 

ANCB— MaTKBIAZJTT. 

Wliere  the  complaint  li  on  a  bond  under 
seal,  and  the  proof  is  of  an  anaeated  promise 
to  pay,  the  variance  is  fatal. 

[Ed.  Note.— For  other  cases,  see  Bonds, 
Cent.  Die.  H  98,  206-217;  Dec  DIk.  S  m.*] 

Acpeal  from  Clrcnlt  Court,  Macon  Oonntar; 
B.  Ifa  Brewer,  Judge. 

Action  Jobn  SpratUng  against  John 
Hnghes  and  anothw.  From  a  jndgment  for 
plaintiff,  defendants  appeal.  Beversed  and 
remanded. 

O.  S.  Lewis,  for  appell&nts.  P.  Merrltt, 
for  appellee. 

PBLHAM,  J.  [1]  The  complaint  de<dared 
on  a  bond  under  seal,  and  the  writing  in- 
troduced in  evidence  did  not  express  or 
Indicate  in  the  body  of  the  Instrument  a 
purpose  to  seal  It,  and  the  mere  affixing  of 
the  letters  "L.  S."  to  the  names  of  the  sub- 
Bcrlbera  does  not  make  It  a  writing  under 
seal.  BrelUing  v.  Marx,  123  Ala.  222,  26 
South.  208;  Blackwell  Y.  Hamilton,  47  Ala. 
470;  Carter  v.  Penn,  4  Ala.  140. 

[2]  The  defendants  In  the  court  below,  ap- 
pellants here,  requested  the  general  charge 
In  writing,  which  wss  refused.  There  was 
a  variance  between  the  allegations  and  the 
proof,  In  that  the  appellee  declared  on  a 
bond  under  seal,  and  the  Instrument  Intro- 
duced In  evidence  was  not  a  bond  under 
seal,  but  a  promissory  note,  and  the  court 
was  in  error  In  refusing  the  general  charge 
requested  by  appellants.  Phillips  v.  Amer- 
icus  Guano  Co.,  110  Ala.  521.  18  South.  104; 
Breitllng  v.  Marx,  supra;  Burton  et  al.  t. 
Dangerfleld,  141  Ala.  285,  291,  S7  South. 
350;  N.  Y..LIfe  Ina  Go.  v.  McPherson,  137 
Ala.  116,  119,  33  South.  82S. 

For  the  error  committed  in  refusing  the 
general  charge  requested  by  appellants,  the 
case  must  be  reversed. 

Beversed  and  remanded. 


McCLOUD  V.  FLOURNOT. 
(Court  of  Appeals  of  Alabama.    Jan.  9,  1912.) 

1,  Exceptions.  Bill  or  (S  36*)— Timk  of 
SioNiNo — ^Purpose  for  Which  Considebbd. 

Where  a  bill  of  exceptions  Is  presented  to 
and  signed  by  the  trial  judge  wiuiin  90  days 
from  the  date  of  a  judgment  OTerruling  the 
motion  for  a  new  trial,  it  is  wiUiin  the  time 

i)reBcribed  by  Code  1907,  {  3019,  and  may  be 
ooked  to  for  the  purpose  only  of  revisiDg  the 
rulings  on  that  motion. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Dec  Dig.  i  30.*] 

2.  Loos  Ann  Loaaxno  (§  3*)— Sale  ov  Tim- 
ber — Action  roa  Price  —  Sbt-Oet  and 
CouNTBBCLAiif— Waiver. 

Defendant  had  a  contract  to  cut  from 
plaintiff's  land  timber  suitable  for  cross-ties, 
and,  after  they  were  sold,  he  was  to  pay  the 
plaintiff  a  fixed  sum  for  each  tie  sold,  and, 
after  payment  for  a  quantity  sold,  defendant 
began  to  haul  out  for  sale  the  remainder  of  the 


ties,  and  on  a  notice  from  plaintiff  stopped 
hauling,  and  thereafter  a  part  of  the  ties  re- 
maining were  destroyed  without  fault  of  de- 
fendant, who  afterwards  in  disregard  of  the 
no'tice,  hauled  away  some  ties.  Edd,  that  de- 
fendant, in  disregarding  the  notice  to  stop 
liauling,  had  not  so  waived  plaintiff'a  breach  of 
the  contract  as  to  deprive  mmseU  of  the  riritt 
to  set  off  against  the  price  damages  resnlojog 
from  the  destruction  of  the  ties. 

[Ed.  Note.— For  other  cases,  se«  Lm  and 
Logging.  Dec.  Dig.  |  8.*] 

Appeal  from  Circuit  Court,  Russell  Coun- 
ty; M.  Sollle,  Judge. 

Action  by  J.  W.  McGIoad  against  J.  M. 
Floumoy  on  the  common  counts,  and  on  a 
special  contract  for  the  prh:e  of  certain  cross- 
ties.  .Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

In  response  to  the  complaint  the  defend- 
ant set  up  that  he  and  plaintiff  had  a  con- 
tract whereby  the  defendant  was  to  cut  from 
certain  lands  of  the  plaintiff  all  the  oalE 
timber  suitable  for  makinlg  cross-ties,  and 
that  after  they  were  cut  and  sold  by  the 
defendant  he  was  to  pay  the'  plaintiff,  out  of 
the  proceeds  of  the  sale  of  the  ties,  the  sum 
of  8  cents  for  each  tie  sold  by  him;  that 
the  defendant  cut  1,314  ties,  and  from  the 
ties  so  cut  had  sold  263  ties,  and  paid  the 
plaintiff  the  sum  of  8  cents  per  tie  for  said 
number,  and  had  proceeded  to  begin  to  haul 
out  for  sale  the  remainder  of  said  1,314  ttee, 
and  thereupon  the  plaintiff  notified  the  de- 
fendant to  stop  hauling  the  ties  from  said 
land,  and  in  pursuance  of  said  notice  the 
plaintiff  stopped,  and  in  a  short  time  there- 
after a  large  number  of  said  ties  were  burn- 
ed without  fault  on  the  part  of  defendant, 
to  wit,  708  ties,  of  the  value  of  f 247.80.  which 
sum  the  defendant  seelts  to  set  off  against 
plaintiff's  demand.  As  a  reply,  the  plaintiff 
set  up,  in  short,  that  the  defendant  waived 
the  breach  by  plaintiff  set  up  In  said  plea. 

The  motion  for  the  new  trial  contains  the 
following  charges,  among  others,  for  grounds: 
"The  court  erred  in  refusing  the  following 
charges  requested  by  plaintiff:  (1)  Affirma- 
tive charge  on  the  plea  of  set-off.  (2)  *I  charge 
you,  gentlemen,  that  should  any  breach  of 
the  contract  on  part  of  plaintiff  be  shown, 
said  breach  has  been  waived  by  the  defend- 
ant' (3)  'I  charge  you,  gentlemen,  if  there 
was  any  breach  of  Uie  contract  on  the  part 
of  the  plaintiff  by  the  notice  testified  to  by 
the  defendant,  I  charge  you  that  such  breach 
was  subsequently  waived  by  the  defendant.* " 

O.  S.  Lewis,  for  appellant.  Glenn  A  de 
Graffenreid,  for  appellee. 

WALKER,  P.  J.  [1]  The  bill  of  exceptions 
was  presented  to  the  trial  Judge,  and  signed 
by  him,  within  90  days  from  the  date  of  the 
Judgment  overruling  the  motion  for  a  new 
trial.  This  being  true,  so  far  as  It  pertains 
to  the  motion  for  a  new  trial,  it  was  pre- 
sented and  signed  In  time,  and  may  be  looked 
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to  for  tbe  pnrpose  only  of  reTiaing  tbe  rul- 
ings on  tbat  motion.  Code,  |  8018;  Oassells' 
MIU  et  eh  T.  Strater  Bros.  Oraln  Co.,  166 
Ala.  274,  51  South.  969.  It  follows  that  tbe 
motion  to  strike  the  bill  xHf  exOQptlonB  must 
be  overruled. 

[2}  Tbe  prlnctpol  contention  of  the  appel- 
lant la  tbat  his  motion  for  a  new  trial  sboulcl 
have  been  granted  on  Uie  grounds  stated  In 
It,  ^hlcb  snggested  tbat  the  court  had  erred 
In  ref nsing  certain  written  charges  requested 
by  bim.  In  view  of  the  nature  of  the  contro- 
versy between  the  parties  and  the  evidence 
bearing  upon  it,  each  of  those  charges  might 
liave  been  understood  as  involving  the  propo- 
sition that  the  defendant,  by  disregarding  no- 
tices given  to  him  by  the  plain  tiif  not  to  haul 
from  plaintiff's  land  the  cross-ties  which  the 
defendant  had  cot  under  the  contract  be- 
tween them,  so  for  waived  the  breach  of  that 
contract  committed  by  the  plaintiff  In  giving 
those  notices  as  thereby  to  disable  himself 
to  set  off  or  recoup  damages  be  had  sus- 
tained by  tbe  loss  of  cross-ties  consequent 
upon  the  plaintiff's  so  denying  him  the  right 
to  remove  them  from  the  land.  Tbe  defend- 
ant's claim'  of  aet-off  or  recoupment  was 
based  upon  tbe  loss  of  a  lot  of  the  ties  by 
fire  while  he  was  kept  off  the  land  by  the 
notices  from  the  plaintiff.  Referring  to  one 
«f  the  notices,  the  defendant  testified :  "Aft- 
er I  received  the  letter,  the  woods  were 
burned  over.  It  was  about  six  weeks  after- 
wards. From  the  receipt  of  the  notice  up  ttf 
the  time  of  the  fire  I  did  not  go  on  tbe  land." 
Certainly  his  going  on  the  land  afterwards. 
In  disregard  of  the  notice,  and  hauling  away 
some  ties  which  were  left,  did  not  operate 
as  a  waiver  by  him  of  a  right  to  claim  dam- 
ages which  already  had  resulted  while  he 
desisted  from  going  upon  the  land  in  obedi- 
ence to  tbe  notice,  and  In  consequence  of  his 
being  deprived  in  that  way  of  the  opportun- 
ity of  getting  the  ties.  That  conduct  may 
have  operated  as  a  waiver  by  the  defendant 
of  tbe  right  to  treat  plaintiff's  breach  of  the 
contract  as  a  discharge  of  the  liability  under 
the  contract  for  the  cross-ties  he  actually  got 
in  disregard  of  the  notice  from  the  plaintiff ; 
but  his  acceptance  of  a  part  of  the  ties  under 
the  contract  did  not  have  the  effect  of  de- 
stroying bis  claim  against  the  plaintiff  for 
damages  sustained  by  tbe  loss  of  other  ties, 
to  which  be  was  entitled  under  the  contract. 
In  consequence  of  the  plaintiff's  breach  of  the 
contract  He  could  retain  the  ties  which 
he  hauled  off  in  disregard  of  the  plalntifTs 
notices,  and  for  which  he  thereby  made  him- 
self liable  according  to  the  terms  of  the  con- 
tract, thongh  the  plaintiff  had  breached  It; 
and,  as  against  the  plalntifTs  claim  on  ac- 
count of  the  ties  so  actually  received  by  the 
defendant  under  the  contract,  the  latter  was 
entitled  to  set  off  or  recoup  the  damages 
he  had  suffered  by  tbe  loss  of  other  ties  In 
oonseqaence  of  Qie  plaintiff's  breach  of  the 
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contract.  In  other  words,  the  defendant's 
conduct  in  question  may  have  operated  as 
a  waiver  by  him  of  the  right  to  treat  the 
plaintiff's  breach  of  the  contract  as  a  dis- 
charge of  all  liability  of  the  defendant  under 
it ;  but  it  did  not  have  the  effect  of  depriving 
him  of  the  right,  in  an  action  by  tbe  plain- 
tiff on  the  contract,  to  set  off  or  recoup  what- 
ever damages  he  may  have  sustained  by  the 
plaintiff's  breach  of  its  terms  or  obligations. 
Frith  V.  HoUan,  133  Ala.  683,  32  South.  494. 
91  Am.  St  Bep.  64;  8  Page  on  Contracts, 
S  1609.  The  court  was  not  In  error  in  refus- 
ing the  charges  above  referred  to  nor  In 
overruling  the  motion  for  a  new  trlaL 
Afflrmedi 

(180  La.) 

No.  18.764. 

GROSS  T.  LBB  LUMBER  Ca 

(Supreme  Court  of  I^ontslana.  Jan,  iS,  1913. 
Rehearing  Denied  Feb.  28,  1912.) 

(8vllabu9  by  the  Court.) 

1.  Mastkb  and  Seevamt  (88  185,  206,  231*)— 
iNJTJBiEs  TO  Sebvamt— Fellow  Sebvants— 
Assumption  of  Bisk— Contbibutobt  Nbg- 

LIOENCB. 

Where  a  toggle  knocker,  in  the  discharge 

of  his  duty,  goes  under  one  of  the  cart  of  a 
log  train  with  the  authorized  Dnderstanding 
that  the  train  will  not  be  iatentiooallr  moved 
without  notice  to  him  until  he  gets  throngh 
with  his  work,  and  the  fireman,  who  has  been 
left  in  charge  of  the  locomotive,  upon  a  sig- 
nal from  tbe  brakeman  (given  in  the  presence 
and  to  tbe  knowledge  of  the  engineer,  who  has 
control  of  the  train  and  of  those  working  on 
it,  and  who,  at  the  moment,  is  conversing  with 
the  superintendent),  causes  the  train  to  move 
without  such  notice,  tbereb?  crushing  the  foot 
of  the  toggle  knocker,  the  pleas  (set  up  by 
way  of  defense  to  an  action  in  damages)  of 
asBumption  of  risk,  negligence  of  a  fellow 
servant  and  contributory  negligence,  the  lat- 
ter based  on  the  fact  that  in  doing  his  work 
the  toggle  knocker  had  allowed  his  foot  to  get 
on  the  rail,  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  |8  385-421,  547-649;  Dea 
Dig.  88  186,  206,  281.*] 

2.  Dauaobs  (8  132*)  —  Measdbe— Pebsonal 
Injubiejs. 

In  view  of  the  decrease  in  the  purchas- 
ing power  of  money,  this  court  is  of  opinion 
that  $7,600  is  not  too  much  to  allow  a  man 
who  depends  upon  his  manual  labor  for  his 
livelihood  for  the  loss,  through  the  gross  neg- 
ligence of  his  employer,  of  a  foot 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  fl  872-886;  DecTbig.  {  182^ 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides ;  W.  F.  Blackman. 
Judge. 

Action  by  Henry  Y.  Cross  against  the  Lee 
Lumber  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals,  and  fdatntiff  an- 
swers the  appeal,  praying  that  tbe  amount 
of  the  award  be  Increased.  Judgment 
amended  by  Increasing  amount  of  award  to 
$7,500  and  affirmed. 
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Blacfcnum  ft  Orwton,  for  app^ant  OriB- 
tiam.  Ogleeby  A  Steonli  and  Handle  ft 
Hawthorn,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  sues  for  damages 
for  personal  injuries  sustained  whilst  dis- 
charglng  his  dut;  as  "toggle  knocker"  In 
defendant's  employ.  Defendant  pleads  as- 
■nmptlon  of  risk,  including  risk  of  the  ne^* 
gence  of  a  fellow  servant,  and  eontrlbntory 
negllgraoe. 

The  duty  of  the  "togtfe  fcno<dcer"  Is  to 
knoA  loose  the  "toggle'*  or  "binder"  chain, 
by  which  logs,  loaded  upon  a  car,  are  held 
In  poaltlcMi,  80  that  they  may  be  released  and 
unloaded.  An  onllnary  log  car  consists  of 
two  trucka,  uiwn  which  are  fastened,  about 
14  Inches  apart,  two  squared  timbers,  called 
"reaches,"  7  inches  thick  which  extend  from 
one  truck  to  the  othw  and  htM  than  in 
th^  relatlTe  positlDns.  Across  the  tops  of 
the  reaches  and  between  the  wheels  of  the 
car,  are  other  timbers,  called  "bonlEera,"  14 
Inches  thld^,  which  the  logs  are  piled 
lengthwise  of  the  car.  The  reaches  are  18 
Inches  above  the  ground,  and  between  them 
the  distance  from  the  logs  to  the  ground  Is 
89  Inches.  The  toggle  diain  passes  ftom  the 
reach,  underneath  one  side  of  the  i^ramldal 
Idle  of  loss,  over  the  t(9  of  die  pile,  and  Is 
hooked  to  a  short  <diain  ftutoied  to  the 
readi  underneath  the  other  aide  of  the  i^e; 
and.  In  order  to  disengage  it.  tfie  toggle 
knocker  mnst  crawl  nnder  the  car,  and  with 
a  short-handled  ax  knock  the  hook  out  of 
the  link  or  ring,  constituting  what  may  be 
called  the  "eye^"  in  the  short  chain.  When 
the  log  train  reaches  its  destination,  the  flrst 
thing  to  be  d(me,  in  order  to  unload  the  logs, 
la  to  knoi^  loose  the  toni;!^  on  each  of  the 
cars*  and  the  toggle  knocker  is  expected  at 
cmce  to  proceed  to  the  discharge  of  that  du- 
ty, and  to  ccmtintie  his  work  until  all  the 
todies  have  been  disengaged.  In  this  in- 
stance, the  destination  of  the  train  was  a 
ramp,  upon  whldi  about,  say,  five  cars 
could  be  unloaded  without  farther  more- 
mmt  of  the  train,  the  logs,  as  takai  from 
tile  cars,  being  rolled  into  an  adjacent  pond; 
and  we  infer  from  the  testimony  that  plain- 
tiff had  knocked  the  t<^le8  fnim,  say,  four 
can  that  were  on  the  ramp  and  were  be- 
ing unloaded,  and 'was  at  work  under  the 
fifth  from  the  locomotiTe,  at  the  other  end 
of  the  train,  when  he  was  Injured. 

He  was  lying  at  the  time  on  his  back  un- 
der the  reach  to  which,  by  means  of  the 
short  diain,  the  tog^e  was  hooked,  and  was 
trying  to  knock  the  toggle  book  out  of  Its 
eye;  and,  there  being  but  Ifi  Inches  betwem 
the  reach  and  the  ground,  he  was  not  par- 
ticularly attending  to  the  podtloD  of  his 
feet,  one  of  which  as  It  happened,  was  rest- 
ing on  one  of  the  rails  ot  the  trade,  either 
against  or  quite  near  one  of  the  wheels  of 
the  car,  so  that  when,  without  warning  of 


any  kind,  the  train  was  backed  his  foot  was 
crushed,  and  had  soon  after  to  be  amputat- 
ed.  The  testimony  shows  that  the  car  moT- 
ed  aboat  two  feet,  when  It  was  stopped  by 
reason  of  a  signal  given  to  the  fireman,  who  I 
was  handling  the  locomotive,  and  plaintiff  j 
was  asked  how  much  nearer  than  two  feel  ' 
bis  foot  was  to  the  wheel,  to  which  qnestlon,  | 
a^d  some  others,  he  replied  as  follows: 

"I  can't  say;  I  wasn't  looking  at  toy  foot  I 
I  waa  lookinx  at  this  piece  of  work.  *  •  *  i 
I  couldn't  look  at  my  foot  and  do  the  woric  at 
the  same  time.   ♦   *   •  They  were  supposed  i 
not  to  move  until  I  got  through,  and  iii  that  ! 
way  it  is  not  daoserouB.   *   *   •   A  man  {oes 
under  there;  anybody  who  has  done  work  be- 
fore knows  that  it  is  easier  for  him  to  lay  hia  ' 
legs  out  to  do  the  work.   *   *  *  I  soppoae  I 
would  hare  [had  room  to  spread  his  feet  out, 
without  patting  either  of  Qiem  on  the  rail]: 
bat.  like  I  said  a  while  ago,  yoa  get  into  au 
kinds  of  shapes,  because  yon  are  not  looking 
for  the  car  to  move.  •  •  •  Yes;   it  waa 
dangeroat  in  case  the  car  should  move  [for  him 
to  have  bis  foot  on  the  rail] ;  but  1  watn'l 
looking  for  them  to  move." 

Apart  from  any  movement  that  may  tm 
caused  Intentionally  the  movenmit  of  the 
locomotive,  a  car  Is  sometime^  caused  to 
move  by  the  vibration  produced  in  rdievtaig 
It  of  ito  load  of  logs,  and  we  Infer  that  sack 
movement  may  be  communicated  to,  per- 
haps,  one  or  two  of  the  nearer  cara;  and  Id 
such  cases  notice  could  ha^ly  be  gXyea  from 
the  engine  to  the  toggle  knocker,  as  tlie  po^ 
pon  In  charge  of  the  engine  would  not  him- 
self be  notified.  Bach  movement  does  not, 
however,  extoid  beyond  from  one  to  three 
inches,  does  not  ordinarily  take  place  when 
the  car  which  Is  bdng  unloaded  is  <A  a  lev- 
el track,  and,  as  It  appears  to  us,  conld 
readily  be  guarded  against  by  choc3elng  the 
wheels,  either  of  the  car  from  which  the 
logs  are  being  removed,  or  of  that  nnder 
which  the  togt^e  knocker  Is  workbi^  The 
CAT  under  whidi  plaintiff  was  working  did 
not  move,  and  does  not  ain>ear  to  have  been 
in  danger  of  moving,  by  reason  of  any  move- 
ment resulting  ftmn  Uie  vibration  of  the 
car  that  was  being  unloaded  at  the  moment 
of  the  accident  It.  moved  bacanae  the  fire- 
man, who  was  In  diarge  of  the  locomotive, 
upon  a  signal  to  that  effect  from  the  brake- 
man,  caused  the  locomotive  to  move^  and 
thereby  moved  the  train;  the  purpose  be- 
ing to  release  one  of  the  toggle  chains  whldi 
had  already  been  knocked  loose^  but  which 
bad  been  fouled  by  a  log  In  the  procen  of 
unloading,  and  inteorfiered  with  tlie  woA 
Log  trains  are  not  anfreqnently  moved  for 
that  purpose,  and  they  are  also  moved  in 
order  to  clear  the  ramp  of  unloaded  cait 
and  idace  the  loaded  ones  in  position  to  be 
unloaded.  So  far  as  we  can  gather  frwn 
the  testimony  of  defendant's  wttnessei,  ao 
Instructions  are  given  defendant  look- 
ing to  the  safety  of  the  toggle  knocker  in 
the  event  of  the  movement  of  the  car  un- 
der which  he  may  be  working  whether  the 
movement  be  Intentional  or  unlntwitional,  or 
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wbetber  It  be  a  few  Inches,  a  few  feet,  or 
more.  Mr.  Cooper,  defendant's  superintend- 
ent, seema  to  think,  and  so  testifies,  that  the 
toggle  knocker  may  make  himself  perfectly 
safe  by  keeping  bis  feet  off  the  rails,  and,  in 
the  event  of  any  considerable  movement  of 
the  car,  by  swinging  himself  up  to  the  un- 
der Bide  of  the  reach.  He  says  (referring 
to  the  danger  from  the  sand  boards)  that,  if 
he  (the  toggle  knocker)  were  a  lai^  man  (L 
e.,  60  large  that  a  sand  board,  extending 
down  to  within  nine  Inches  of  the  surface 
of  the  track,  would  not  pass  over  him),  and 
he  did  not  swing  himself  up  to  the  reach, 
or,  being  a  smaller  man,  did  not  properly  ad- 
Just  his  person  upon  the  track,  "seven  to 
eight  feet  would  catch  him,"  but  that,  for 
the  purpose  of  releasing  a  fouled  toggle,  the 
trains  are  not  moved  more  than  three  or 
four  feet  But  Mr.  Cooper  has  never  knock- 
ed toggles,  and  Crowder,  the  engineer  of  the 
train  on  which  plaintiff  was  working  when 
injured,  being  examined  as  a  witness  for  de- 
fendant, testifies  as  follows.  In  bis  exami- 
nation In  chief  to  wit: 

"In  unloading,  the  logs  fall  off  mi  the  skid- 
der,  and  very  often  the  chains  catch  between 
tbe  log  and  the  skidder,  and  the  only  way  we 
can  get  them  loose  is  to  pull  the  engine,  and 
that  cuts  the  chains  from  underneath  tiie  Iokb. 
Q.  About  how  much  of  the'  movement  of  the 
car  does  it  uBnally  take  to  loosen  the  chain, 
under  those  drcumstances?  A.  I  reckon  six  to 
ten  feet" 

Mr.  Crowder  was  not  on  the  locomotive 
when  the  accident  occurred,  but  had  placed 
Kjle,  the  fireman,  in  charge  of  tt,  whilst  he 
had  gone  back  to  the  ramp  to  aaslBt  In  un- 
loading tbe  logs.  At  the  very  moment  of  the 
accident,  however,  he  was  engaged  In  conver- 
sation with  Mr.  Cooper,  the  auperintaident 
He  says  that  be  saw  Hofdclns,  tbe  brake- 
man,  signal  to  Kyle  to  bade  the  train,  and 
he  endeavors  to  excuse  blmsdf  for  not  inter- 
fering for  tbe  protectirai  of  tbe  plaintiff  by 
■aying  that  he  did  not  know  that  plaintiff 
was  then  at  work  under  one  of  tbe  cars; 
that  he  thought  he  bad  had  time  enough  to 
get  through.  The  train  was  thwe,  before 
his  seres,  however,  and  showed  for  Itself  that 
some  of  the  toggles  had  been  knocked  and 
others  had  not;  and  hence  that  the  toggle 
knocker  had  b^un  and  had  partly  complet- 
ed his  work,  and,  preenmably,  was  still  en- 
gaged at  it  beneath  one  of  the  cars  upon 
which  tbe  toggle  was  not  as  yet  knocked 
loose.  Tbe  teBOmoay  of  Mr.  Crowder,  on 
his  croM-ouminatlon,  reads,  In  part,  as  fol- 
lows: 

"Q.  Ton  ate  an  engineer.  Before  backing  or 
going  forward,  oughtn't  the  engineer  to  give  a 
iignal?  A.  It  wasn't  cuatomary.  Q.  Wasn't 
that  considered  safe  in  unloading?  A.  We  nev- 
er do,  unless  we  move  way  back;  we  blow 
three  times.  Q.  Doesn't  he  ring  a  bell?  A. 
Sometimes  the  fireman  does,  if  he  is  there.  Q. 
Oaght  the  train  to  be  moved  withont  some  kind 
of  a  signal?  A.  I  gnesa  on  the  main  line  they 
are  required  to  do  so.  Q.  Why?  A.  That  Is 
all  the  instructiona  we  geL  Q.  You  don't  know 
why  the  signal  is  ^ven?   A.  One  is  to  notl^ 


any  one  that  the  train  Is  about  to  move.  Q. 
Why  do  you  want  to  let  them  know?  A.  Bo 
they  can  get  out  of  danger.  Tba  crew  la  sup- 
posed to  snow  that  they  are  about  to  move. 
Q.  The  brakeman  is  supposed  to  know  without 
a  signal?  A.  No,  sir.  Q.  The  men  that  dou't 
give  signals  and  work,  they  are  entitled  to 
know?  A.  He  should  know  that  it  Is  liable  ta 
move  at  any  time.  Q.  He  should  have  some 
kind  of  netice?  A.  Yes,  sir.  *  «  «  Q.  He 
[H<q;>kins]  knew  that  Henry  Cross  was  under 
the  car?  A.  I  don't  know.  Q.  He  ought  to 
have  known?  A.  I  don't  know;  he  knew  that 
they  had  to  be  knocked.  Q.  He  knew  that  all 
of  them  hadn't  beeo  knocked?  A.  I  dou't 
know  about  that  Q.  You  knew  they  hadn't? 
A.  No,  sir.  Q.  Why?  A.  Because  I  didn't 
have  to  go  and  look  at  all  of  them.  Q.  When 
they  knock  the  ^gles,  don't  it  loosen  It?  A. 
Sometimes.  Q.  xoo  wouldn't  have  given  the 
signal  to  move  the  train  without  first  knowing 
the  toggle  knocker  was  sale?  A.  Yes,  sir.  Q. 
You  would  have  found  out  whether  he  was- 
under  there,  wouldn't  yon?  A.  Unless  we 
knew  he  was  under  there,  I  didn't  look  out 
for  the  toggle  knocker  at  alL  Q.  Didn't  pay 
much  attention?  A.  No,  sir.  Q.  To  what  ex- 
treme? A,  When  he  was  supimsed  to  be  under 
the  car,  we  looked  out.  Q.  At  that  time,  be 
was  supposed  to  be  under  the  car,  was  he  not? 
A.  He  had  got  plenty  time  to  get  out;  I* 
thought  he  had.  Now,  I  understand  that 
you  all,  knowii^  that  this  man  had  to  go  nn- 
der  cars  and  do  his  work,  that  you  did  not 
pay  much  attention?  A.  I  did.  Q.  Did  yon 
ever  give  a  signal  to  move  a  tram  without 
knowing  that  ue  togde  knocker  was  out  from 
under  it?  A.  Yea,  rir.  Q.  You  would  order 
a  train  moved,  knowing  that  he  was  under 
there?  A.  I  wouldn't;  no,  sir.  Q.  I  under- 
stand that  yon  wouldn't  give  any  order  to 
move  that  tialn  without  either  knowing  that 
he  was  out  from  under  it,  or  withont  his  know- 
ing that  it  was  ^Ing  to  be  moved?  A.  Why, 
if  It  la  a  time  that  he  is  supposed  to  be  under 
there,  I  wouldn't.  Q.  You  bad  that  much  re- 
gard for  the  safety  oi  the  man  you  were  work- 
mg  with.  A.  I  did.  Q.  Any  railroad  man 
ought  to  have  bad  that  much  regard  for  the 
safety  of  tbe  man  working  with  him?  A. 
Don't  know.  Q,  He  ought  to?  A.  I  guess  he 
did;  yes,  air.  Q.  Oughtn't  the  engineer  or 
man  in  charge  of  the  en^ne  to  have  either  rung 
the  bell  or  blown  tbe  whistle  before  moving? 
A.  I  suppose  it  would  have  been  proper  to  have 
blown  the  whistle.  Q.  Railroad  men  all  over- 
the  world  give  some  kind  of  a  signal  when 
they  move  a  train,  don't  they?  A.  They  are 
supposed  to  give  a  signal." 

Kyle,  the  fireman  (called  by  defendant)r 
testifies  that  be  would  not  have  moved  tbie 
train  if  he  had  known  that  plaintiff  was 
under  the  car;  that  be  gu^se^  ("I  guesB"> 
he  ought  to  have  been  notified;  that  the 
brakeman  ought  to  have  known  whether  be 
was  under  the  car,  or  not,  before  giving  tbe 
signal  to  move.  Hopkins,  the  brakeman  by 
whom  tbe  signal  was  given  (called  by  de- 
fendant), testifies  that  he  did  not  know, 
when  be  gave  the  signal,  that  plaintiff  was 
under  the  car;  that  he  thouf^t  he  waa 
through  with  his  work;  tliat  he  thinks  he 
had  bad  time  to  get  through;  that  he  would 
not  have  given  tbe  signal  if  he  had  known 
be  was  still  under  the  car.  Being  asked 
why  be  would  not  move  the  train  without 
giving  the  signal,  even  If  the  movement  were 
to  be  only  a  few  feet,  he  replied: 

"I  didn't  want  to  cripple  anybody.  I  wouldn't 
move  It  It's  an  easy  matter.  If  die  one  nn- 
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der  knowi  that  Ifi  xoing  to  move,  he  can 
catch  the  reach;  but  if  he  didn't  know  It—  Q. 
What  about  the  sand  boards  that  hun^  down? 
A.  UnleBB  he  was  a  large  man,  he  could  lay 
down;  bat  I  wouldn't  take  an^  chaneei.  Q.  Now, 
a  man  ought  to  be  warned,  it  he  is  under  there, 
that  the  train  is  roing  to  be  moved,  bo  he 
could  get  prepared?  A.  Yea,  sir;  It  is  oec- 
esau7  for  the  workmen  to  get  uie  warning. 
Q.  Where  should  this  signal  come  from?  A. 
nom  the  eiudne.  Q.  Shonld  the  bell  ring? 
A.  Tes,  Ox;  I  think  It  should." 

Plaintiff,  at  the  time  of  the  accident,  was 
about  20  years  of  age,  and  had  worked  on 
railroads  an^  about  sawmills  probably  from 
bis  twelfth  or  fourteenth  year;  but,  tin  til 
the  engagement  during  which  he  was  In- 
jured, he  had  never  filled  the  place  of  tog- 
gle knocker,  and  had  had  no  experience  of 
its  ^Suties  or  dangers.  It  is  true  that  he 
says  that  he  had  worked  as  'toggle  binder" 
<the  toggle  binder  hooks  the  toggle,  and  the 
toggle  knocker  onhooks  it);  but  he  did  not 
have  to  get  into  the  same  constrained  positions 
In  that  capacity,  and  It  does  not  appear  that 
there  was  the  same  likelihood  or  necessity 
for  the  movement  ot  the  car  In  the  ana  case 
as  in  tbe  other. 

Plaintiff  testifies  that  Lucas,  whose  place 
'he  took,  told  him  to  be  careful  and  not  get 
hurt,  and  that,  if  a  car  should  happen  to 
move,  to  get  hold  of  the  reach,  and  that 
would  save  him,  but  that  he  did  not  tell 
him  why  tbe  ears  were  apt  to  move;  nor 
does  it  appear  that  any  one  else  told  blm, 
or  that  he  knew  why,  or  that  It  occurred  to 
him  that  a  car  might  move  a  few  inches  by 
reft  son  of  the  vibration  resulting  from  the 
unloading  from  it,  or  from  an  adjacent  car, 
«f  a  load  of  logs.  Mr.  £mlth,  the  pond  fore- 
man, advised  him  to  chock  the  logs  on  the 
car  before  knocking  loose  the  toggle,  in  or- 
der, as  we  infer,  to  keep  them  from  rolling 
■off  prematurely,  and,  perhaps,  catching  him 
unawares,  with  some  part  of  his  person  out- 
side the  rail.  It  api>ears  that  about  a  week 
before  the  accident  he  had  been  requested  by 
Lucas  to  take  bis  place  as  toggle  knocker, 
and  a  few  days  later  had  gone  to  work  in 
that  capacity,  with  the  approval  of  Mr.  Mer- 
ritt,  the  woods  foreman,  who  had  Immediate 
supervision  of  the  logging  operations  from 
the  woods  to  the  ramp,  and  of  Mr,  Rhodes, 
tbe  main  line  engineer,  who  had  charge  of 
what  Is  called  the  "main  line  logging  train," 
upon  whose  pay  roll  his  name  was  entered, 
who  had  the  power  to  discharge  him,  and 
who  instructed  him  that  his  duty  was  to  stay 
at  the  ramp  and  knock  toggles  from  any 
trains  that  came  In,  and,  as  we  infer,  In  the 
Intervals  between  trains,  to  clean  the  track 
and  burn  sand  for  the  locomotives.  Some 
of  defendant's  witnesses  say  that  it  was  also 
bis  duty  to  assist  in  unloading  the  logs,  and 
that  he  might  at  times  be  called  upon  to  go 
Into  the  woods  with  the  trains;  but  no  one 
testifies  that  he  was  ever  so  informed,  or 
that  he  was  ever  called  upon,  during  the 
•dajB  that  iBterrened  between  the  date  of  his 


employment  and  that  of  the  accident,  to  per- 
form such  duties.  In  addition  to  the  main 
line  regular  train,  there  appears  to  have  been 
another  irregular  train,  which,  perhaps,  ob- 
tained its  supply  of  logs  in  a  different  ter- 
ritory from  that  in  which  the  main  line 
train  operated,  and  which  came  Into  tbe 
ramp  when  a  load  was  obtained,  say,  four 
or  five  times  In  a  month,  and  it  was  that 
train,  of  which  Crowder  was  engineer,  and 
which  had  but  one  brakeman,  whereas  the 
r^ular  train  had  two,  on  which  plaintiff 
was  working  when  Injored.  So  far  as 
appears  from  tbe  record,  plaintiff  had  nev- 
er received  any  InstructionB  from  Crowder, 
and  was  working  under  the  InstructionB 
given  by  Rhodes,  to  go  under  the  cars  and 
knock  the  todies  from  the  trains  as  they 
came  in;  and  no  one  participated  with  hhn 
In  the  knocking  of  the  tc^les,  or  had  any- 
thing to  do  with  that  work,  aave  to  refrain 
from  running  the  train  over  him  whilst  he 
was  oigaged  In  it.  Upon  the  case  as  thus 
presented,  the  Judge  a  quo  gave  Judgment 
for  plaintiff  In  the  som  of  f3,S00.  Defend- 
ant has  appealed,  and  plaintiff  has  answered 
the  appeal,  praying  that  tbe  amount  of  tlie 
award  be  increased. 

-Opinion. 

ri]  It  Is  undisputed,  or  placed  beyond  dis- 
pute by  the  evidence,  that  plaintiff  obeyed 
the  instructions  of  his  employer  in  going 
under  the  car  In  order  to  do  tbe  work  tor 
which  he  was  employed;  that  he  was  in 
that  position  engaged  In  that  work  when, 
without  warning  to  htm,  the  car  was  moved 
and  his  foot  crashed;  that  he  went  under 
the  car  with  the  distinct  understanding  on 
his  part  that  the  car  would  not  be  so  moved 
without  such  warning;  that  bis  understand- 
ing of  the  matter  was  fully  authorized  by 
the  existing  conditions,  and  was  shared  in 
by  those  whom  defendant  had  placed  in  con- 
trol of  the  car,  including  plaintifra  imme- 
diate superior,  defendante'  vice  principal, 
the  engineer  of  tbe  train  of  which  the  car  in 
question  formed  part;  that  the  engliteer,  as 
well  as  the  fireman  and  brakeman.  knew 
that  it  was  plaintiff's  duty  to  knock  loose 
the  toggle  chains  upon  every  car  on  the 
train,  and  had  the  evidence  before  their  eyes 
that  be  was  engaged  in  that  woilc,  as  some 
of  the  chains  had  been  knocked  loose  and 
some  had  not;  and,  that,  ttiough  tbe  brake- 
man  gave  the  signal  which  caused  the  \akr 
to  be  moved,  the  engineer  was  on  the  spot, 
saw  the  signal  given,  might  have  interfered 
to  prevent  ita  being  acted  on,  but  did  noth- 
ing. It  is  clear,  then,  we  think,  that  plain- 
tiff did  not  assume  the  risk  that  the  car 
would  be  intentionally  moved,  without  no- 
tice to  him,  while  he  was  under  it,  and  that, 
quoad  such  risk,  he  was  guilty  of  no  con- 
tributory negligence  in  allowing  his  foot  to 
rest  upon  tbe  raU,  or  in  assuming  any  other 
position  that  he  found  neceasaty  or  coaven- 
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lent  for  the  doing  of  tbe  work  In  which  be 
was  engaged.  Whether  he  assumed  the  risk 
of  such  movement  of'the  car  under  wblch 
he  was  working  as  might  have  resulted  from 
the  vibration  produced  by  the  unloading  of 
the  logs  from  another  car  on  the  same  train 
Is  immaterial,  since  that  was  not  the  move- 
ment  that  caused  the  injury;  nor  can  any 
one  say  that  such  a  movement  would  have 
occurred,  or,  if  It  had  occurred,  that  so  slight 
a  movement  would  have  caused  the  Injury. 
We  may  say,  however,  that,  whilst  it  Is 
shows  that  plaintiff  was  Informed  by  thtf 
toggle  knocker  whom  he  succeeded  that  the 
car  might  be  moved,  and  was  advised  that, 
in  such  case,  he  might  save  himself  by 
swinging  upon  the  reach,  his  admission  up- 
on that  subject  is  coupled  with  the  state- 
ment, which  he  repeats,  that  he  was  not 
looking  for  the  car  to  move  nntU  he  got 
through  his  work  (meaning,  as  we  under- 
«tand  bis  testimony,  without  notice  to  him), 
and,  in  the  absence  of  any  evidence  to  the 
effect  that  he  was  cautloq^  that  the  car 
might  be  moved  without  intention,  and  from, 
the  cause  to  which  we  are  now  referring,  we 
conclude  that  be  was  ignorant  of  that  poa- 
elbillty.  The  remaining  proposition  upon 
nliicb  defendant  relies  is  stated  by  its  leam- 
ed  Gonnsel  u  follows,  to  wit: 

"Where  a  crew  of  men  working  for  the 
same  employer,  nuder  a  commOD  foreman,  and 
carried  on  the  same  pay  roll,  are  engaged  in 
the  work  of  hauling  cars  loaded  with  logs  to  a 
lumber  company's  plant,  and  there  unloading 
them,  which  crew  consists  of  (1)  an  engine^, 
<2)  a  fireman,  and  (3)  a  brakeman,  perform- 
ing the  usual  duties  attending  such  positions, 
accompanying  the  train  to  and  from  the  woods, 
and,  in  addition,  dischar^ng  the  duty  of  un- 
loading the  logs,  and,  of  a  toggle  knocker, 
whose  duties  are  to  assist  in  unloading  the 
logs,  and,  while  the  train  is  gone  with  the 
other  workmen,  to  remain  behind  and  to  clean 
the  track  and  bum  sand,  and  the  toggle  knock- 
er is  injured,  through  the  alleged  negligence 
of  the  brakeman  and  flreman,  during  the  pro- 
cess of  unloading,  and  i^ile  all  the  workmen 
are  actively  engaged  exclusively  in  unloading, 
the  brakeman,  fireman,  and  toggle  knocker  are 
fellow  servants,  auoad  the  work  of  unloading, 
and  the  toggle  knocker  cannot  recover  for 
the  Injury  thus  received  in  a  suit  a^Inst  the 
<>oiiuDon  employer.'* 

The  evidence  shows  that  plaintiff  was  car^ 
rled  on  tiie  pay  roll  of  Rhodes,  the  main 
line  engbieer,  and,  though  there  Is  nothing 
said  on  the  snbject,  we  infer  that  Kyle,  the 
flreman,  and  Hopkins,  the  brakeman,  of  the 
train  on  which  plaintiff  was  working  whoi 
tnjnred  were  carried  on  the  pay  roll  of  Crow- 
der,  the  oigineer  of  that  train,  who  was, 
howeTOT,  In  control  of  the  train  and  of  the 
men  actually  working  on  It  As  to  plain- 
tiff's duties,  be  testifies  that  they  were  to 
knock  todies  on  any  train  that  came  In — 
a  function  In  which  no  one  else  participated 
— and  in  the  intervals  between  trains  to 
clean  the  track  and  bum  sand.  DefradantVi 


witnesses  say  that  the  toggle  knocker  was 
considered  a  member  of  tbe  train  crew,  and 
was  expected,  when  needed,  to  assist  In  un- 
loading logs,  and  at  times  to  accompany  a 
train  to  the  woods;  but  no  one  pretends  to 
say  that  plaintiff  was  ever  so  Informed,  or 
that  he  was  ever  called  on  to  perform  such 
duties;  and,  as  tbe  matter  is  presented,  It 
appears  to  us  that  he  occupied  about  the 
same  relation  to  the  engineer,  flreman,  and 
brakeman  of  the  train  upon  which  be  was 
working  as  would  a  mechanic,  employed  to 
go  under  and  repair  a  disabled  automobile, 
to  the  owner  and  chauffeur. 

We  consider  It  Immaterial,  however,  wheth- 
er Kyle,  Hopkins,  and  plaintiff  were  or  were 
not  fellow  servants;  for  the  act  of  negli- 
gence by  which  plaintiff  was  Injured  was 
done  in  the  presence  and  to  the  knowl- 
e^e  and  with  the  acquiescence  of  Growder, 
the  engineer,  who  was  representing  the  de- 
fendant, and  upon  whom  plaintiff  had  the 
right  to  rely  for  his  safety.  Bell  v.  Lumber 
Co..  107  La.  736.  31  South.  994;  Towers  v. 
Railroad  Co.,  37  La.  Ann.  632,  5S  Am.  Bep. 
606;  Mattise  v.  Ice  Co.,  46  La.  Ann.  1536,  19 
South.  400,  49  Am.  St.  Rep.  306;  Evans  t. 
Lumber  Co.,  Ill  La.  584,  86  South.  736. 

[21  Our  conclnalon  upon  the  whole  case  Is 
that  the  accident  to  plaintiff  was  attribu- 
table adnsively  to  the  gross  negligence  of 
the  defendant.  Upon  tlie  question  of  the 
quantum  of  damages,  we  have  recently  held 
that,  in  view  of  the  decrease  In  the  pur- 
chasing power  ctf  mon^,  $7,600  Is  not  too 
mudi  to  allow  a  man  who  depends  upon  his 
manual  labor  for  his  livelihood  for  the  loss, 
through  the  nei^lgence  of  his  employer,  of 
a  hand,  and  we  are  of  the  same  opinion  in 
regard  to  the  loss  by  such  man,  and  txom  a 
sbnUar  cans^  of  a  foot. 

It  Is  ther^re  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  increasing  t3ie  amount  thereby 
awarded  to  plaintiff  to  $7,600,  and  tliat,  as 
thus  amended,  said  Judgment  be  affirmed,  at 
the  cost  of  the  defendant.  In  both  courts. 


(130  La.) 
No.  18,752. 

MOBOAN*B  L0T7ISIANA  &  T.  R.  ft  S.  S.  CX>. 
V.  JOHN  T.  MOORB  PLANTINO 
CO.,  Umited. 

(Supreme  Court  of  Loaisiana,  Jan.  2,  1912. 
Rehearing  Denied  Feb.  26,  1912.) 

^flfgno&sf  fty  tk€  Oowri.) 
On  tbe  Elzceptlons. 

1.  PLUDINO  (t  332*)— FlLINQ  AND  SEBVICK 

— Documents  Refebred  to. 

This  court  will  not  dismiss  a  suit  be- 
cause an  exception  has  been  filed  that  the 
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petition  !■  Tafa«  beamie  k  copr  of  »  map 
referred  to  therein  hoB  not  been  Mrred  on 
the  defenaant.  The  map  wm  filed  with  the 
petition  and  ii  among  those  doeoments  which 
need  not  be  lerred. 

[Bd.  Note.— For  otlwr  caaea,  lee  FleaAns, 
Dec  Dig.  i  882.*] 

2.  EuiNBirr  DoHAiiT  (|  191*)  —  Pueadikg  — 

SUFFICIKNOT  or  AlXEOATIONB. 

As  the  plaintiff  set  forth  the  use  for 
which  the  land  wbb  intended,  and  the  allega- 
tions were  eufficimtly  explicit  to  allow  the 
defendant  to  meet  the  issues,  the  exception 
of  Tagaeness  waa  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Bminent 
Domain,  Cent  Dig.  |(  609-&1S;  Dec  Dig.  | 

On  the  Merits. 
8.  Ehikent  Domain  (|  196*)— NzanoTT  of 

Con  DEMNATION— BVIDBNGK. 

The  evidence  leads  to  the  condosion  that 
the  property  sought  to  be  expropriated  ia 
necessary  for  the  railroad  purposes  of  the 
plaintiff  and  that  under  Its  right  of  eminent 
domain  it  is  entitled  to  the  land  after  paying 
proper  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Dec.  Dig.  f  196.*] 

4.  Emzrert  DOIUXR   (f  284*)^WABD— Suit- 

noxiNor. 

The  finings  Ui«  commiaakiD  on  ths 
question  of  damages  are  correct, 

[Ed.  Note.— For  other  caaes,  see  Eminent 
Domain,  Dec  Dig.  |  234.*] 

Monroa,  dissenting. 

Appeal  from  Twentieth  Judicial  District 
C!ourt,  Parish  of  Terrebonne;  W.  P.  Martin, 
Judge. 

Action  by  Morgan's  Louisiana  ft  Texas 
Ballroad  ft  Steamship  Company  against  John 
T.  Moore  Planting  Company,  Limited.  Judg- 
mat  for  defendant,  and  plaintiff  aiveols. 
Amended  and  affirmed. 

Suthon  ft  Wurzlow  and  Hall,  Monroe  &  Le- 
mann,  for  appellant  BeatUe  ft  Seattle  and 
J.  P.  Blair,  for  ai^Uee. 

BREAUX,  a  J.  Plaintiff  brought  this  ac- 
tion against  the  defendant  for  the  expropria- 
tton  of  land  fully  described  in  its  petition. 
The  land  la  necessary,  aa  It  alleged,  for  ac- 
complishing the  object  for  which  the  rail- 
road company  was  organized.  It  represents 
that  It  needs  additional  space  to  lay  trades 
at  Shrlever  and  to  enlarge  Its  embankment, 
also  space  to  Improve  the  means  of  access 
to  Its  tracks  and  depots,  and  further  sfMce 
to  be  utilized  in  other  needed  drains  along 
Its  railroad  embankment. 

This  ia  the  second  appeal  between  plaintiff 
and  defendant  in  the  first  appeal,  judgment 
was  for  plaintiff,  decreeing  plaintiff  entitled 
to  certain  servitudes  at  and  near  Shrlever 
Junction,  and  generally  "for  the  use  of  Its 
railroad  across  defendant's  plantation,"  In- 
cluding "the  ditches  along  the  railroad  em- 
bankment" including  "the  turntable  embank- 


ment and  space  on  ^tdi  Ita  machinery 
was,"  and  "Including  the  Inner  and  outer 
slope  of  the  ditches,"  also  over  the  section 
house  and  over  the  space  between  the  two 
depots  occupied  aa  a  flower  garden;  and 
recognizing  the  railroad  company  as  owner 
of  the  space  expropriated  for  the  right  of 
way  of  the  Hotima  Branch  Railroad;  decree- 
ing the  plaintiff  company  the  owner  of  the 
land  over  which  the  servitude  extends  and  to- 
be  In  possession  of  all  tlie  othw  spaces  In- 
cluded in  the  first  suit 

On  rehearing,  the  matter  of  drainage  re* 
celved  further  attention,  and  Its  extatt  and 
nature  were  particularly  defined.  We  are 
particular  in  referring  to  drainage  by  reason 
of  the  fact  that  in  the  case  before  us  for  de> 
dalon  there  la  some  differoice  of  view  in  re- 
gard to  the  interpretation  of  the  first  decree- 
rendered,  which  will  be  considered  later. 
See  John  T.  Moore  Planting  Company  t. 
MMgan'a  La.  ft  Texas  B.  B.  Go.  ^'o.  17.026D 
126  La.  840,  58  South.  22. 

The  defendant  filed  an  exception  to  xdaln* 
tUFa  aolt  on  the  ground  that  no  cc^  ot  the 
map  referred  to  In  xdalntUTs  petition  In  this 
prearait  suit  waa  served  on  defendant;  and 
defendant  filed  another  exception  oa  the 
ground  vt  Yagaesuem  and  that  plaintiff  had 
not  alleged  the  object  In-seeking  to  expro- 
priate defmdanf  8  property,  and  the  use 
plaintiff  Intended  to  make  of  the  land.  The 
excqitlons  having  beoi  oveRuled  In  the  dis- 
trict court,  the  exceptions  will  be  considered 
h<»«after. 

Aftmnud  the  eonrt  aK>olhted  three  com> 
mlsaloners— one  selected  1^  plaintiff,  another 
by  d^mdant  and  the  third  b^  the  court 
The  district  court  in  Its  reasoiu  for  Judg- 
ment made  mention  of  the  commlssUmers  at 
some  length,  aa  highly  qualified  and  equip- 
ped to  compose  the  comipission.  Tb^  owned 
land  near  Shrlever.  They  were  amcmg  the 
most  prominent  and  best  dtlz&OB  ot  the 
state.  One  was  Col.  W.  H,  Price,  owner  and 
manager  of  large  interests;  the  other  was 
Senator  Shaffer,  also  owner  of  lar^  areas 
of  land  and  a  highly  successful  planter.  Mr. 
Shaffer  was  the  cashier  of  the  Bank  of  Thlb- 
odeaux.  Interested  in  sugar  property  near 
Shrlever,  and  all  citizens  of  unquestioned 
Integrity  and  ability,  impartiality,  and 
versed  In  the  value  of  property. 

These  commissioners  held  their  sessions  at 
Shrlever  and  heard  a  numl>er  of  witnesses, 
and  made  a  report  of  their  finding;  which 
was  approved  by  the  court 

At  this  point  defendant  answered  plain- 
tifTs  petition.  Defendant  In  the  answer  con- 
troverted the  grounds  alleged  In  the  answer, 
and  specifically  allied  that  there  was  no 
necessity  on  the  part  of  plaintiff  to  exprti- 
priate  defendant's  land ;  and  further  alleged 
that  it  has  no  use  for  the  land,  no  interest 
to  serve:  that  the  drainage  proposed  Is  HI 
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adilsed,  nnwarranted.  and  unjustifiable  and 
waB  calculated  to  Injure  respondent  without 
plaintiff  snbserring  its  own  Interest  In  the 
altwnatiTei  if  the  court  decides  for  plaintiff, 
then.  Id  the  answer  as  to  the  value  of  the 
property,  defendant  claims  f47,660,  as  set 
forth  la  dlflermt  snins,  aggre^atlDg  that 
unonnt 

We  have  suffldently  stated  the  pleas  as 
«et  forOi  in  the  pleadlnss. 

The  followliig  is  a  summary  of  the  facta: 
The  cItII  engineer  by  whom  the  survey  was 
made  ot  land  plaintlfl  seeks  to  expropriate, 
and  whose  plat  of  anir^  was  filed  in  evi- 
dence, was  heard  by  the  commissioners  as  a 
witness.  His  testlmoDy  and  that  of  pther 
witnesses  furnished  the  Information  neces- 
sary to  Identify  the  different  tracts  of  land. 

The  second  witness  for  plaintiff  had  been 
In  the  sugar  planting  business  abont  86 
years,  and  had  been  manager  of  Wauban 
plantation  for  about  nine  years,  and  Is  a  suc- 
cessful planter.  Be  thought  that  about  $160 
an  acre  would  be  an  average  price  for  planta- 
tion property,  and  that  the  land  b^ond  the 
cultivable  lands  on  Wauban  plantation  are 
worth  about  one-half  that  amount  He 
thought  that  $1,260  would  pay  for  the  dam- 
age of  passing  through  the  field  and  the  ob- 
fltrncttim  at  crossings. 

The  snimintendent  of  the  plaintiff  road, 
B.  E.  ShackfDxd,  testified:  That  the  land  Is 
neceBsaiy  In  mrUcular  places  for  additional 
tracks;  In  other  places  for  Improved  drain- 
age owing  to  the  wldoiing  of  the  banks 
and  in  strengthening  ttiem;  and  In  other 
places  around  the  depot  to  get  to  the  de- 
PQt  and  to  reodve  and  handle  baggage,  ex- 
press, and  passenger  traffic.  That  the  tract 
described  In  the  petition  under  No.  1,  on 
the  east  end  of  the  lOantatlon,  Is  neces- 
sary for  the  construction  of  a  second  or 
doable  track,  required  for  the  exigencies  of 
the  railroad  and  public  business.  That  the 
next  tract  described  In  the  petition  and  col- 
ored yellow  on  the  map,  which  begins  on  the 
west  side  of  the  public  road  and  extends  to 
the  west  end  of  the  plantation  on  the  north 
side  of  the  railroad,  also  tract  No.  1,  a  con- 
tinuation of  tract  marked  2,  were  to  be  used 
in  the  alteration  of  the  switch.  That  there 
is  not  anfficlent  berm  at  present;  that  Is  to 
say.  no  flat  line  between  the  toe  of  the  slope 
or  to  the  edge  of  the  ditch,  as  there  should 
be,  and  that  that  Is  also  another  reason  for 
seeking  a  Judgment  of  expropriation. 

He  moitioned  other  particulars  In  connec- 
tion with  these  improvements  and  other  facts 
as  a  reason  for  the  suits,  such  as  a  team 
track  in  the  yard  at  Shrlever;  that  five  or 
bIx  cars  length  are  necessary,  where  teams 
«oiild  grt  to  the  cars  to  unload  the  contoits ; 
tbat  there  Is  no  place  for  a  ear  load  of  lam- 
ber  or  coal  or  a  car  load  €t  fomltnre  to  be 
4UAtvwA  Into  wacou,  unUw  idaced  in  front 


of  the  depot  platform  and  carried  through 
the  warehouse. 

"It  would  be  a  rather  difficult  and  ridiculous 
way  of  handling  freight" 

He  also  said  that  there  was  a  heaid»  ton- 
nage of  freight  of  late  years.  The  oiginea 
were  larger^twlce  as  large  now,  and  the 
weight  twice  as  great 

In  reference  to  the  land  deecribed  In  No. 
8.  he  said  that  It  was  abeolntely  necessary 
for  entrance  and  exit  and  the  wily  pablic 
road  In  the  vidnlly  to  grt  to  and  from  th% 
depot  About  one  of  the  buildings  which  the 
defendant  bad  moved,  he  said  that  It  bad 
been  moved  on  the  land  sought  to  be  expro- 
priated after  the  suit  had  beoi  brought  and 
that  defendant  company  knew  that  they 
would  require  the  expropriation  of  that  land 
before  the  building  was  constructed. 

Unless  the  officers  of  the  road  are  not  tell- 
ing the  truth—and  tbat  we  will  not  assume 
— the  railroad  needs  the  property.  It  will 
be  borne  in  mind  tbat  these  witnesses  stated 
to  the  commission  and  In  presence  of  other 
witnesses  and  the  bystanders  that  the  rail- 
road could  not  properly  handle  the  freight 
and  transfer  passengers,  and  that  the  com- 
mission was  in  session  several  days. 

The  fourth  of  plalntUTs  witnesses  was 'a 
planter  residing  near  Morgan  City,  who  had 
bought  and  sold  land.  He  fixed  the  value  of 
the  swamp  land,  part  of  which  plaintiff 
Bought  to  expropriate,  at  $6  or  |$  an  acre, 
and  he  thought  tbat  the  land  near  by  and 
near  the  ^bankment  was  worth  about  the 
same  amount  Also  the  land  spoken  of  as 
the  barrow  pit  lands.  These  last  lands  had 
been  spaded  out  For  cultivation,  they 
would  have  to  be  filled,  which  wonld  be  ex- 
pensive. The  barrow  pit  and  other  lands, 
which  plaintiff  seeks  to  expropriate,  are 
abont  on  a  level  with  the  swamp;  that  is, 
about  seven  feet  below  the  surface. 

The  land  In  Shrlever,  to  which  bis  atten- 
tion was  called,  he  valued  at  $260  an  acre, 
and  valued  cane  lands  at  IISO  an  acre, 
which  was  the  price  at  which  he  fixed  the 
agricultural  lands  of  the  plaintiff,  except 
those  near  the  swamp,  which  he  valued  at 
$20  an  acre,  and  the  swamp  land  at  $8. 
The  land  for  ditching  he  valued  at  $60  an 
acre,  and,  returning  to  Shrlever,  he  said  tbat 
lots  there  were  worth  about  $100  each.  He 
saw  no  prospect  at  that  place  (Shrlever)  for 
a  lumber  yard,  or  for  a  storage  plant  or  for 
a  wholesale  grocery ;  tbat  It  would  probably 
offer  some  inducement  for  a  retail  grocery. 
He  also  stated  that  lands  along  the  embank- 
ment were  not  In  the  beet  condition;  tbat 
there  are  milk  weeds  there  and  Johnson 
grass. 

The  fifth  witness  for  plaintiff  was  also  a 
sugar  plants  of  many  yean  eq^erlenca^  who 
had  bought  and  sold  lands.  The  land  west 
of  Shrlever  he  estimated  as  worth  about 
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$126  per  acre.  This  witness  must  bave  been 
partial  to  cane  fields,  for  he  was  decidedly 
of  the  opinion  that  Shriever  would  not  lose 
by  being  converted  Into  a  cane  fleld.  He 
said  there  Is  a  grocery  store  In  the  place,  a 
saloon,  hotel,  r^taurant,  and  a  fruit  stand. 
There  had  been  a  drug  store  and  there  Is  a 
Uvery  stable.  The  drug  store  was  closed 
temporarily  for  all  we  know.  The  timber 
lands  of  defendant  he  valued  at  $10  an  acre ; 
also  the  swamp  lands  and  the  barrow  pit 
lands. 

The  sixth  witness  for  plaintiff  was  a  real 
.estate  agent  and  notary  public.  He  spoke  of 
$150  as  a  fair  value  for  agricultural  lands; 
was  not  very  familiar  with  land  values  In 
Shriever.  Subsequently,  in  testifying,  he 
spoke  of  lots  in  Shriever  as  worth  from  $500 
to  $1,000,  provided  they  were  easily  acces- 
sible. When  told  that  they  were  not,  he 
answered  that  they  were  of  very  little  value. 

The  mayor  of  Morgan  City,  who  Is  a  law- 
yer,  was  the  next  witness.  He  had  no  pnu> 
tlcal  experience.  He  had  frequently  con- 
versed with  his  clients  and  others  about  the 
value  of  sugar  plantations,  and  thought  that 
$100  to  $150  an  acr6  was  a  fair  valuation. 
The  swamp  lands  be  valued  at  $5,  and  the 
lands  on  wUch  the  ditches  were  he  consid- 
ered of  Tery  little  valiie.  On  a  strip  of  land 
Inuuedlstely  between  the  embankments  on 
the  sontb  etde  of  the  track  he  idaced  a 
valne  of  I^SOl  He  had  frequently  stopped 
at  Bhrlerer  on  his  way  to  Houma  and  had 
Bever  noticed  any  ImproTemrat;  does  not 
seem  to  have  hem  ImpieBsed  with  the  land 
as  of  partlcnlar  nUne.  He  spoke  of  Shriev- 
er now  as  being  what  It  was  many  years  ago. 
He  Insisted  that  he  would  make  no  deduc- 
tions In  regard  to  the  market  value  <MC  lands 
simply  becanse  some  one  had  paid  a  band- 
some  price  for  a  particular  lot  This  re- 
ferred to  the  porchase  in  the  town  of  Shriev- 
er of  a  lot  of  land  by  a  Mr.  Toups  for  a 
very  considerable  price. 

The  eighth  witness  who  testified  for  plain- 
tiff agreed  In  the  main  with  those  who  bad 
previously  testified. 

The  right  of  way  agent  of  the  Morgan 
road,  Mr.  B.  C  Watklns,  who  in  that  capac- 
ity had  charge  of  the  company's  lands  and 
also  charge  of  the  construction  of  tracks,  the 
public  highway,  and  railroad  crossings,  tes- 
tified that  he,  as  the  representative  of  the 
road,  had  used  every  effort  that  he  could 
think  of  to  buy  the  land  from  the  d^endant, 
and  specified  different  attempts  he  had  made 
to  purchase  the  land ;  but  all  in  vain.  The 
purpose,  he  swore.  Is  to  build  a  second  main 
track  through  the  Wauban  plantation  of 
standard  construction,  with  a  roadbed  hav- 
ing a  sloiw  of  1  vertical  foot  to  IH  feet  hor- 
Isontal.  so  that,  of  the  14  feet  between  track 
centers,  there  will  be  9  feet  for  slope  of  em- 
bankmoits,  from  6  to  8  feet  for  the  berm, 
and  the  remainder  for  drainage  porposes  and 


operation  of  the  block  s^nal  line,  eonalstiDg 
of  a  jine  of  telegraph  wires. 

There  will,  this  witness  says,  be  In  the 
near  future  a  new  main  track  over  the  right 
of  way.  This  Is  referred  to  In  order  to  add 
that,  according  to  the  officers  who  have  tes- 
tified as  the  representatives  of  the  defendant 
company,  within  a  reasonable  time  It  Is  pro- 
posed to  Improve  the  track  as  stated  in  the 
testimony  of  witnesses. 

Several  other  witnesses  testified  In  regard 
to  the  value  of  property,  and  their  teetUnony 
did  not  vary  very  much  from  that  of  the 
witnesses  to  whom  reference  has  heretofore 
been  made. 

Now  as  to  defendant's  testimony: 

The  first  witness  on  behalf  of  the  defend- 
ant was  the  vice  president,  Mr.  Chas.  T. 
Moore.  He  testified  about  reuts  and  the  dif- 
ferent, amounts  collected  as  rental,  upon 
which  he  based  value  of  the  property.  For 
Instance,  a  lot  and'  store  thereon,  in  Shriev- 
er, he  swore  that  It  brought  an  Income  of 
$1,800  per  year  at  one  time,  and,  at  the 
date  of  the  trial,  $1,600  per  year.  That  that 
rental  represented  a  value  of  $15,000  a 
year  at  10  per  cent.  He  valued  the  property 
at  $10,700.  The  next  building  which  brings 
the  highest  rent  was  the  hotel,  restaurant, 
and  stable,  with  the  residence  near  the 
stable.  The  hotel  and  dormitory  he  esti- 
mated at  $1300,  tile  restaurant  and  resi- 
dence at  $1,800,  and  the  stable  at  $600.  The 
rental  collected  on  tbis  property  is  $000  per 
year— a  capital  of  $6,000  at  10  per  cent 

The  refreshment  stand  he  valued  at  $500. 
The  barber  shop,  because  of  the  rental  col- 
lected, he  valued  at  $122.  A  residence  across 
the  bayou,  at  $350.  He  testified  that  he  had 
an  offer  of  $5,000  for  the  ground  covered  by 
the  store.  He  said  that  the  land  In  Shriever 
bad  other  than  agricultural  value ;  that 
they  have  demands  constantly  for  residences, 
but,  for  sentimental  reasons,  they  have  not 
parted  with  any  land,  although  applications 
have  been  made  to  buy  from  them;  that 
with  the  opening  of  Bayou  Terrebonne,  lands 
will  continue  to  increase  in  value;  that  a 
drainage  district  has  beoi  formed  and  con- 
tracts let  for  the  dredging  of  the  bayou; 
and  that  several  miles  had  already  been 
dredged.  He  stated  that  Shriever  would  be 
a  pretty  good  wholesale  center  and  distribu- 
tion point  in  time,  espedally  If  Bayou  Ter- 
rebonne be  opened. 

Witness  stated  that  It  was  absolutely  nec- 
essary to  keep  np  the  drainage  along  the 
railroad  embankment  He  agreed  with  other 
witneeses  for  defradant  in  r^rd  to  the 
value  of  agricultural  land  of  Wauban  plan- 
tation; that  Is,  from  $1C0  to  $200  an  acre. 

Another  important  witness  was  Mr.  Toups, 
who  bought  a  small  lot  In  1896  from  de- 
fendant for  $800.  Having  acquired  ■ti'^d'i^g 
room  in  the  town  of  Shriever,  he  testified  he 
had  ben  reasonably  successful  since.  The 
purchase  was  an  advantageous  one  to  him 
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and  one  which  he  did  not  regret.  We  con- 
clude, as  to  this  last  property,  this  purchase 
can  hardly  be  said  to  be  a  criterion  of  valae 
in  the  town  of  Shrlever. 

The  secretary  of  the  company.  In  the  main, 
corroborated  the  testimony  of  the  vice  presi- 
dent. He  did  not  testify  to  anything  show- 
ing higher  value  or  less  value,  although  his 
testimony  necessarily  differs  from  that  of  the 
vice  president.  No  two  witnesses  testifying 
as  to  a  number  of  facts  can  agree  In  all 
the  particulars. 

The  overseer  at  this  time  on  Wauban  also 
testifled,  and  as  to  value  he  did  not  very 
much  differ  from  that  of  the  other  witnesses 
for  the  defendant. 

A  witness,  who  Is  connected  with  a  lumber 
and  sawmill  plant  In  the  town  of  Houma,  Mr. 
A.  T.  Oerrans,  also  was  under  the  impression 
that  the  lands  at  and  near  Sbrlever  were  of 
considerable  value,  and  corroborated  other 
witnesses  for  the  defendant  upon  the  subject 
He  said  that  he  had  a  general  knowledge  of 
conditions,  and  that  he  at  one  time  thought 
of  locating  at  Sbrlever  and  thought  of  buy- 
ing 40  acres  of  land  at  or  near  the  Sbrlever 
Junction,  and  that  It  was  his  Intention  to 
offer  a  rental  of  $1,000  or  $1^00  a  year.  He 
considered  lots  at  Sbrlever  as  having  value 
as  business  property.  He  was  Inclined  to 
a  high  estimate.  We  do  not  find  it  possible 
to  make  It  the  basis  of  a  judgment  after 
having  considered  all  the  evidence  given  on 
the  trial.  He,  we  infer,  has  seen  Industry 
develop  and  become  quite  prosperous.  It  is 
certainly  to  be  considered  In  fixing  values. 
None  the  less,  these  elements  of  wealth  are 
not  controlling  when  not  sustained  through- 
ont  and  In  the  face  of  a  large  number  of 
witnesses  who  generally  take  a  less  opUmls- 
tic  view.  It  Is  all  a  questiao  of  opinion  of 
expert  witnesses. 

Another  witness,  Mr,  Garland  B.  Miller, 
was  even  more  hopeful  as  to  the  prospwlty 
the  future  has  In  store  for  the  little  town  of 
Sbrlever.  He  owned  that  he  was  not  famil- 
iar yrltb  local  conditions.  In  short,  without 
for  a  moment  entertaining  the  least  doubt 
about  hlB  Mimestness  and  good  Intention, 
tbe  commission  did  not  agree  with  him,  and 
neither  can  we.  Although  In  a  very  short 
time  be  made  a  study  of  the  resources  of  the 
place  and  the  prospect  of  Its  becoming  a  com- 
mercial center,  the  few  hours  study  he  had 
given  to  the  subject,  the  great  zeal  and  al- 
tmlBm  which  led  him  to  conclude  that  Shrlev* 
er  Is  a  strategic  business  point  of  great  im- 
portance, destined  In  the  near  future  to  be- 
come a  considerable  commercial  town,  evi- 
dently did  not  impress  the  commissioners. 

The  testimony  of  all  the  witnesses  was 
considered  the  commission,  appointed  as 
b^oie  mentioned.  They  arrived  at  the  con- 
clusbm  that  the  weight  of  the  testimony  was 
with  the  plaintiff.  They  made  a  report  to 
tbe  court  from  which  the  following  la  an 
excerpt: 
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We  find  that  the  rights  and  servitudes  soui^t 
Bhoold  be  expropriated. 

Land  in  YeUow,  North  Side  of  BaOroad. 

No.  1.  Land  lying  east  of  Thtbo- 
deauz-Houma  public  road  to  east 
end  of  plantation,  comprising  1.02 
acres,  at  $30  per  acre  f    80  60 

No.  2  A.  Land  lying  west  of  above- 
mentioned  road  to  engineer's  station 
No.  2000-17,  0.43  acres,  at  9500 
per  acre   215  OO 

No.  2B.  Land  lying  between  engi- 
neer's station  2906—17  and  engi- 
neer's station  2926—00,  0.9  acres, 
at  $300  per  acre   270  00- 

No.  2  C.  Land  lying  between  engi- 
neer's station  2020—00  and  engi- 
neer's station  2936—00,  1.48  acres, 
at  $200  per  acre   290  00 

No.  2D.  Land  lying  between  engi- 
neer's station  2936—00  and  engi- 
neer's station  2080—00,  1.98  acres, 
at  S150  per  acre   289  60 

No.  2E.  Land  lying  between  engi- 
neer's station  2980-00  and  weat 
end  of  plantatioD,  acres,  at  $80 
per  acre   67  20 

Land  in  Yellow.  South  Side  of  Ballmiid, 

No.  5  (Part)  Land  lying  between 
engineer's  station  29&1— 00  and 
engineer's  station  2980—00,  0.79 
acres,  at  $150  per  acre   IIS  00 

No.  S.  (Part)  Laad  lying  between 
engmeer's  station  208flM>0  and 
section  hooae,  1.34  acres,  at  $30 
per  acre   40  20 

No.  6.  Land  lying  between  section 
house  and  west  end  of  plantation, 
0.22  acres  at  $30  per  acre   6  60 

No.  3.  "X,"  triangle  fronting  the 
miibodeaux-Houma  public  road  0.19, 
acres  (no  servitude)  see  note          1,000  00 

Mo.  4.  South  of  and  around  freight 
depot,  comprirtng  an  area  of  0.37 
acres,  at  $000  an  acre   185  00 

(A)  .  Befreshment  building.  Nothing 
allowed  for  moving,  which  defend- 
ant may  do  at  Its  own  costs.  The 
defendant  was  notified  by  plaintiff 
that  this  land  would  be  expropriat- 
ed and  proceeded  to  erect  the  bond- 
ing thereon  at  its  own  peril   0  00 

(B)  .  Fruit  stand.  We  have  allowed 

for  moving  same   60  00 

(C)  .  Stable.  We  have  allowed  for 
moving  same   800  00 

(D)  .  Dwelling  (cabin).  We  have  al- 
lowed for  moving  same   176  00 

(B).  Family  residence.  Damage  to 
same  on  account  of  the  extra  noise, 
smoke,  etc   00  00 

(F)  .  Plantation  crossings,  Increased 
trackage— damage  Mused  by  same. .  1,0(W  00 

(G)  .  Bead  sooth  side  of  the  depot- 
allowance  for  damages   16  00 

(H)  .  Boad  north  sioe  of  railroad, 
north  of  depot,  allowance  for  dam- 
ages  15  00 

(I)  .  Sidewalks— damage  to  same  and 

cost  of  removal   6  00 

(J).  Increased  insurance  rates   0  OO 

Land  Colored  in  Brown. 

No.  10.  Between  section  house  In- 
closure  and  ditch  in  front  of  same, 
consisting  of  .08  acres,  at  $30  an 
acre    2  40 

Land  Colored  In  Blue. 

No.  11.  Land  known  as  "Old  Turn- 
table site,"  consisting  of  an  area 
of  .08  acres,  at  $500  an  acre....      40  00 


14,121  00 


Digitized  by  Google 


Note  to  No.  8t 

Inaamacb  as  tha  ralaatlon  aet  on  No.  8 
seems  to  be  od{  of  proportion  to  the  values 
aet  on  other  properties  belonging  to  defendant 
compan;,  which  are  soasht  to  be  expropriat- 
«d,  the  commissioa  makes  the  following  ex- 
planation, to  wit:  "Tract  No.  8  is  the  only 
piece  or  partide  of  land  songht  to  be  expro- 
Pflated  that  has  a  frontage  on  a  pnUie  road 
and  which'  can  be  approached  witbont  the 
sufferance  of  tbe  defendant  company,  with 
the  exception  of  two  small  (almost  insignifi- 
cant) tracta  of  land  iriikh  tan  a  frontaga  on 
the  public  road."  both  of  which  are  Incnmber- 
«d  with  a  servitude  of  poles  and  wires. 

In  the  report  to  the  court,  the  commission- 
ers stated  that  tbey  found  no  difficulty  In 
Interpreting  the  Supreme  Court  decision  In 
case  No.  17,026,  and  made  their  finding  ac- 
cordingly. Because  of  difference  of  opinion 
between  plaintiff  and  defendant,  they  made 
valuation  of  the  property  so  as  to  meet  ei- 
ther view.  In  case  It  be  as  contended  by 
d^endant,  then  tbey  appraised  the  property 
to  carry  out  defendant's  theory  at  $228.60. 

The  Judge  of  the  district  court  affirmed 
the  report  of  the  commission  In  a  weU-{)re- 
pared  opinion,  and,  as  found  1^  the  commis- 
sion, r^dered  a  decree  in  tarot  of  defend* 
ant  affirming  Its  fludlng. 

Exceptions. 

[1]  The  exception  before  noted  la  now  be- 
fore us  for  decision.  The  objection  was  that 
the  map  referred  to  In  the  petition  should 
have  been  served  on  the  defendant  Were 
the  grounds  well  taken,  it  would  hardly  be 
possible  In  law  to  reverse  the  decision  and 
remand  the  cause  at  this  time  unless  the  er- 
ror was  prejudldaL  The  objection  dees  not 
commend  Itself  as  snfflcioit  to  dismiss  the 
■nit.  The  map  was  ffled  at  the  same  time 
wlib  the  petition.  It  may  be  considered  in 
the  nature  of  a  document  which  need  not  be 
served  provided  it  is  filed.  In  New  Orleans- 
Terminal  Go.  V.  Teller.  IIA  La.  785.  37  South. 
424.  2  Ann.  Gas.  127.  the  court  did  not  set 
aside  the  Judgment,  for  reasons,  we  think, 
are  controlling. 

[2]  An  exception  was  filed  on  the  ground 
of  vagueness  (we  have  stated  above)  in  that 
philntiflf  did  not  state  the  purpose  for  which 
plaintiff  sought  to  expropriate  tbe  land.  The 
resolution  of  the  board  of  directors  directed 
one  of  tbe  officers  of  the  defendant  to  insti- 
tnte  the  suit  Tbe  petition  stated  the  pur- 
pose at  length  and  the  use  It  Intended  to 
make  of  the  land.  It  alleged  that  which  can 
here  be  expressed  In  few  words.  It  was  to 
supplement  Its  right  of  way,  Its  drainage, 
and  to  enlarge  the  station  grounds  and  ac- 
anlre  other  needed  space.  The  allegation 
was  mifflclently  complete  to  enable  the  de- 
fendant to  meet  the  issues,  and  at  no  time 
during  the  trial  does  It  appear  that  any  one 
concerned  was  at  a  loss  about  the  Issues  be- 
cause of  vagu^ess  in  alleging  them. 

The  facts  were  detailed  at  length. 

The  exception!  In  our  view  wwe  proper- 
Ij  oTOTtiled. 


(La. 

On  fhe  Merita. 

The  Wauban  place  is  one  of  the  large  and 
valuable  sugar  plantations  along  the  Gulf 
Coast  of  southern  Louisiana.  The  lands  are 
fertile  and  valuable.  Shrlever,  which  1b 
etatkmed  on  the  Morgan  Railroad  on  tbe 
plantation,  was  established  years  ago.  There 
are  tew  houses  within  the  limits  of  the  town 
and  few  Inhabitants.  The  business  is  not 
particularly  large,  but  a  fair  return  to  those 
engaged  in  business  is  obtained.  A  few  iuve 
realized  sufficient  from  tb^  business  to 
branch  out  and  become  snccessfol  merchants 
and  owners  of  land. 

Shrlever,  with  the  exception  of  one  lot, 
la  owned  by  the  defendant  and  for  sentimen- 
tal reasons  tbe  owners  have  not  been  will* 
ing  to  sell  any  part  of  the  place.  As  tbe 
lands  of  tbe  plantation  enhanced  in  value, 
family  ties  no  doubt  grew,  and  tbe  owners 
were  not  willing  to  part  with  their  lands. 
The  refusal  to  sell  lots  at  the  actire  statioa 
at  Shriew  has  bad  tbe  effect  of  concentrat- 
ing tbe  business  and  of  enabling  tbe  owners 
to  recover  a  very  fair  rental,  more  in  amount 
than  is  generally  paid  In  larger  towns  and 
even  cities. 

At  first  in  the  history  of  the  hotly  cdih 
tested  liUgatlon,  an  attempt  made  by  -the 
railroad  company  to  lay  a  new  track  was  met 
by  an  Injunction  obtained  by  defendants. 
Soon  thereafter,  the  railroad  company 
brought  suit  against  the  defendants  to  ex- 
propriate the  property.  In  its  petition  pluln- 
tlff  averred  that  tt  had  a  right  of  way 
across  the  plantation;  that  it  wished  to  make 
certain  improvements  and  drains  and  to  ac- 
quire further  facilities  for  accommodating 
passengers  and  handling  freight  at  Shrier- 
er  and  to  put  In  another  track.  In  the  liti- 
gation that  followed,  tbe  plaintiff's  serri- 
tude  over  defendants'  land  was  defined  and 
the  right  between  the  parties  delimited. 

In  time  thereafter,  plaintiff  brought  an- 
other sntt  to  sapplement  the  servitude  and 
right  which  it  had  across  the  plantation. 
That  Is  the  suit  now  before  us  for  dedsion. 

It  Is  urged  by  the  defendants  that  the 
commission  was  placed  at  disadvantage  hj 
the  heat  In  June  and  the  want  of  conveni- 
ence and  comfort  in  Shrlever,  and  that  la 
consequeace,  despite  their  good  will,  they 
could  not  give  the  attention  to  the  subject 
that  they  would  otherwise  have  given.  We 
will  state  here,  however  trae  this  Is,  tt  was 
none  the  less  advisable  to  liold  the  sesslond 
on  the  ground  which  plaintiff  sought  to  ex- 
propriate and  within  view  of  the  propertr> 
which  was  pointed  out  to  the  witnesses  at 
tbe  time  that  they  testified,  and  which  com* 
missioners  and  witnesses  had  every  oppo^ 
tunlty  to  inspect  and  which  they  did  Inspect 
during  tbe  trial.  The  commissioners  ma7 
have  erred  in  their  appreciation  of  the  value 
of  tbe  property.  We  have  not  found  error 
save  In  very  minor  particulars.  They  mlglit 
have  erred  at  any  other  place,  even  tbougb 
surrounded  by  all  the  comforts  and  coa- 
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venlencee  possible  and  not  subjected  to  the 
hot  weather  of  Jnne.  Throughoat  the  trial 
the  commlssionerB  seem  to  have  evinced  close 
attention  and  to  have  intelligently  followed 
every  step  In  the  development  of  the  case. 
They  overlooked  nothing  that  we  have  dis- 
covered. 

As  to  the  finding  of  the  commission,  we 
will  state:  Appellate  coorta,  nnless  for  man- 
ifest good  reason,  will  not  ii^terfere  with  the 
amount  of  damages.  The  most  manifest  er- 
ror only  will  warrant  a  change.  United 
States  V.  Dumas,  149  U.  S.  282,  18  Sap.  Gt 
872,  87  L.  Ed.  734. 

The  following  Is  sustained  by  repeated 
decisions:  Juries  have  to  some  extent  the 
character  and  authority  of  experts,  supposed 
to  have  some  personal  knowledge  of  the  mat- 
ters submitted  to  them,  and  authorized  to 
act  on  their  own  opinion  as  well  as  on  the 
testimony  adduced  before  them.  Their  ver- 
dicts are  Indeed  subject  to  revision  by  ap- 
peal, and  may  be  amended  when  manifestly 
Inadequate  or  excessive;  but  they  are  en- 
titled to  great  respect  and  will  not  be  Inter- 
fered with  except  in  case  of  gross  and  mani- 
fest error.  For  convenience  of  reference, 
we  insert  a  list  of  decisions:  City  of  Shreve- 
port  V.  Toaree,  114  La.  184,  S8  South.  135,  8 
Aim.  Gas.  800:  Kansas  Olty-Shreveport  ft 
Gulf  B.  R.  Co.  V.  Heirs  of  Smith,  Ql  La. 
Ann.  1079,  25  South.  95S;  Railroad  Go.  v.  Ba- 
basae,  44  La.  Ann.  179,  10  South.  708;  Ball- 
road  Co.  V.  McNeely,  47  La.  Ann,  1299,  17 
South.  798;  Telegraph-Cable  Co.  v.  Ballway 
Co.,  43  La.  Ann.  625,  9  South.  119. 

Defendant,  naturally  oiough,  thinks  that 
the  damages  were  not  assessed  In  a  sufficient 
amount,  and  therefore  complains.  The  right 
of  complaint  should  never  be  denied.  If  well 
founded,  It  should  be  remedied;  If  not,  there 
is  an  end  of  the  controversy.  The  complaint 
of  the  defendant  is  that  too  much  land  was 
allowed  to  the  plaintiff,  and  that.  If  entitled 
to  the  servitude  claimed,  plaintiff  was  en- 
titled to  recover  rights  and  servitudes  only 
lech  by  Inch. 

In  supiKirt  of  that  contention,  defendant 
quotes  the  decision  in  Jefferson  ft  Pontchar- 
train  R.  R.  Co.  v.  Hazeur,  7  La.  Ann.  182. 
The  text  of  the  cited  opinion  does  not  sus- 
tain the  dose  interpretation  which  the  words 
"Inch  by  Inch"  indicate,  for  the  court  said 
In  the  cited  case,  in  the  absence  of  all  proof 
to  the  contrary,  the  district  Judge  correctly 
considered  the  land  already  owned  by  them 
as  sufficient 

[3]  This  Is  entirely  different  from  the  case 
b^ore  us  for  decision.  Here  the  plaintiff, 
beyond  question,  needs  all  the  land  claimed. 
We  learn  from  the  record  that  the  business 
of  the  railroad  has  very  um<A  increased  of 
late  years  all  along  the  line,  and  that  the 
business  at  Shriever  also  has  increased,  while 
tbe  accommodation  at  and  near  the  depot 
IB  one  of  the  poorest,  and  the  track  for  a 
considerable  distance  not  what  it  should  be 
because  of  tlw  want  4^  ajtuee, 
878a-«l 


The  extent  of  the  servitude  allowed  did 
not  appear  excessive  to  a  number  of  witness- 
es, but  the  defendant  insists  that  only  14 
feet  should  have  been  allowed^  After  hav- 
ing read  the  testimony,  the  thought  at  once 
suggests  Itself  that  this  would  reduce  the 
space  of  the  railroad  to  a  small  space  upon 
which  to  construct  an  additional  or  double 
track.  The  evidence  shows  that  there  are 
berms  needed  and  other  space,  very  import- 
ant and  even  necessary,  which  coald  not  be 
had  If  the  space  reduced  to  only  14  feet. 
We  are  not  of  the  opinion  that  14  feet  would 
be  sufficient  Id  this  we  are  sustained  by 
the  finding  of  the  commlssioBers  and  the 
evldwce  of  the  witnesses. 

We  leave  that  subject  and  take  op  the 
question  growing  out  of  ^IntifTs  claim  for 
a  space  near  tbe  depot  (measuring  75x68) 
and  the  valuatUm  mada  Flalntiirs  conten- 
tion is  that  this  space  la  of  tbe  greatest  Im- 
portance. The  claim  was  meciflcaUy  con- 
sidered and  corractlr  disposed  of  to'  titie 
commission.  Tb^  were  within  a  sttme's 
throw  of  the  space,  saw  for  thextaselTes,  and 
were  able  In  every  way  to  Judge  of  lb  ne- 
cesirity  vel  non  and  of  the  value  of  the  pn^ 
erty.  As  relates  to  this  and  other  atrUw  of 
land:  They  must  have  sera  something  of 
the  handling  of  fireigbt  and  of  the  move- 
ment of  passengers  while  tb^  wwe  hold* 
Ing  their  sessions  and  bad  every  oK>ortunity 
to  conclude  for  themselves  as  to  the  neces- 
sity of  the  expropriation. 

A  point  of  defoidant  is  that  the  commis- 
sion erred  because  it  did  not  attach  sufficient 
importance  to  the  rental  value  of  some  of 
the  property,  and  the  sale  of  one  piece  of 
land,  80x100  feet  several  years  ago.  We 
can  say  In  answer  that  the  rental  of  a  few 
lots  at  this  time  and  ttie  sale  of  one  lot 
years  ago  are  not  a  fair  crttoion  of  value. 
Taking  Into  account  tbe  favorable  circum- 
stances, and  the  tact  that  th^  were  con- 
trolled by  defendant  (there  was  no  competi- 
tion) they  do  not  establish  the  market  value. 

We  pass  to  tbe  defendant's  objection  tbat 
the  land  sought  to  be  expropriated  east  of 
the  bayou  and  to  the  west  of  engineer's  sta- 
tion 2939  Is  not  needed  by  plaintiff  for  a 
double  track.  The  objection  makes  it  very 
evident  that  defendant  is  very  much  opposed 
to  the  laying  of  a  double  track  over  Its  plan- 
tation. Its  contention  la  that  even  if  the 
land  be  expropriated  for  a  double  track,  it 
may  not  be  used  for  years.  In  this  connec- 
tion, we  will  state  that  of  the  400  miles  of 
tracks  of  plaintiff  company,  there  are  al- 
ready 40  miles  of  doable  track.  The  railroad 
proposes,  as  we  learn  from  the  testimony, 
at  as  early  a  date  as  possible,  to  construct 
the  new  tracks.  The  subject  has  been  de- 
bated among  the  officers,  and  everything 
leads  to  tlie  Inference  that  it  is  tbe  deter- 
mined purpose  of  the  plaintiff  to  construct 
this  new  track.  It  is  not  conceivable  that 
it  would  incur  the  present  expenses  and  tbe 
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texetfon  of  litigation  unless  for  the  purpose 
of  carrjing  out  a  settled  plan.  Witnesses 
representing  the  company  swore  that  sach 
Is  the  determination  of  the  company.  There 
Is  no  room  for  assuming  to  the  contrary. 

Now  as  to  the  strips  of  land  on  either 
side  of  the  track,  colored  green  on  the  map : 
There  are  two  ditches  In  these  strips  on  ei- 
ther side  of  the  track,  and  plaintiff  petitions 
the  court  to  be  permitted  to  dose  these  two 
ditches  and  to  open  two  other  drains,  par- 
allel to  and  very  near  the  old  ditches,  on 
either  side  of  the  tract  colored  green.  The 
commission  found  that  there  was  good  rea- 
son for  closing  the  old  ditches  and  opening 
others  near  and  along  the  line  of  the  old. 

At  this  point,  the  issue  is  whether  the 
question  is  substantially  closed  by  the  for- 
mer decree  of  this  court.  In  which,  as  be- 
fore stated)  in  dlfferuit  words,  the  oonrt 
held,  to  anote  from  the  decree : 

"It  Is  now  ordered,  adjudged,  and  decreed  that 
there  be  Judnnent  recognizing  the  Moi^anV 
Iiouisiana  A  Tens  Railroad  A  Steamship  Com- 
pany to  have  a  aarrltnde  of  passage,  and,  gen- 
erally, for  the  use  of  Its  railroad  across  Wan- 
ban  plantation  of  the  John  T.  Moore  Plant- 
ing Company,  Limited,  and  eztendiag  the  en- 
tire widui  of  the  space  occnpled  by  the  rail- 
road embankment  m  said  ralfroad.  across  said 
^antation,  down  to  tiie  toe  of  said  embank- 
ment, and  ineindlng  the  ditches,  their  Inner 
and  entw  stopes  along  said  embankment." 

The  posltlop  of  plaintiff  is  that  .the  decree 
is  conclusive  and  final,  and  that  the  opinion 
Is  no  part  of  the  decree.  The  position  of  de- 
fendant is  that  It  do^  not  convey  the  mean- 
ing that  plaintiff  seeks  to  give  to  it;  In  short, 
that  It  .means  "using  the  ditch  In  all  the 
^ya^'S  In  which  It  had  been  using  it" — that 
is,  in  substance,  the  complete  judgment,  or 
rather  that  It  should  be  so  construed.  That, 
In  the  light  of  the  court's  opinion,  no  other 
reasonable  conclusion  was  possible  than  that 
which  has  Just  been  expressed. 

We.  cannot  agree  with  the  latter  view.  In 
our  opinion  the  decisions  do  not  sustain  the 
proposition  pressed  .upon  our  attention.  The 
opinion  may  give  a  reasoning  which  had  no 
part  In  the  decree.  The  latter  governs  un- 
less It  is  ambiguous;  and  It  Is  not  amb^u- 
ous. 

In  Keane  t.  Flabert  10  La.  Ann.  261,  this 
court  held: 

"The  judgment  Is  free  from  ambiguity  and  U 
conclusive  upon  the  surety.  He  canot  go  be- 
hind it  to  toquire  into  the  reasone  upon  which 
it  was  founded.  The  reasons  for  judgment, 
strictly  speaking,  form  no  part  of  the  judgment 
itself,  although  tb^  may  pn^erly  be  consult- 
ed to  explain  an  ambiguity.  Mercadl  No.  88, 
p.  35." 

Judge  Spofford  said,  among  other  things: 

"Bat,  In  no  court,  with  whose  jurisprudence 
we  are  conversant,  do  the  reasons  for  judg- 
ment form  part  of  the  decree."  West  Feliciana 
It.  R.  Co.  V.  Thornton,  12  La.  Ann.  786,  68 
Am.  Dec.  778. 

"Keasona  form  no  part  of  the  Judgment" 
DavidsMi  T.  Cauoll-Bay  &  Co.,  28  La.  Ann. 


108;  Chafle  &  Bra  t.  Morgan,  80  La.  Ann. 

1807. 

There  are  other  dedslona  upon  the*  sub- 
ject, but  these  are  snfllcimt  to  anstaln  the- 
propositlon  that  tJie  rale  'stare  decisis  ap- 
plies. 

Now,  as  defuidant  Is  ocmclnded  by  the 
ofdnlon;  It  has  no  good  ground  to  object  to 
the  filling  and  closing  of  its  dttcbes  for  xall- 
road  purpoBes;  nor  has  It  good  ground  ot' 
objectlim  to  the  transfer  of  tlie  drain  of  its 
land  to  ttie  ditches  on  either  side.  PlalntUT 
Is  not  comp^ed  to  any  Qiedilc  performance^ 
It  Is  the  plaintiff  Qiat  has  to  open  the  new 
ditches,  and  through  than  similar  drain 
will  exist  as  heretofore. 

Now  as  to  tHe  dwelling  house  or  cabin: 
The  complaint  of  defmdant  la  that  it  has 
been  condonned  to  more  this'  bonae;  that. 
Instead,  it  Is  entitled  to  the  prlcew  We  tUnk 
the  demand  is  correct  The  eTidenee  Is  that 
it  la  worth  abont  $250.  That  amonnt  in 
allowed,  and  the  plaintiff,  after  paymoit, 
win  be  the  owner  In  absolnto  rli^t 

Heretofore  defendant  was  allowed 
exclusively  to  move  the  bouse  or  cabin.  As 
by  the  payment  before  mmtkmed  it  Is  the 
owner,  it  makes  a  dlfforence  oC  fRt  in  the 
total  of  the  Jadgmrat 

As  to  the  plank  walk,  |S  has  buetofore 
been  allowed  for  moving  It 

Value  of  whole  walk  ^  OO 

One-half  on  defendant's  land   25  00 

f25  00 

Less  amount  paid  to  move  It,  heretofore 
allowed,  wnich  is  now  placed  to 
plaintiff's  credit;  it  being  nude  evi- 
dent that  plaintiff  Is  the  owner....     S  00 

920  00 

The  amonnt  Is  increased  by  920. 

There  was  an  agreement  between  parties 
In  regard  to  land  not  ful^  shown  on  Ex- 
hibit A.  This  8e»ns  to  have  escaped  at- 
tention. The  agreement  was:  If  the  raU- 
To&i  company  had  to  pay  anything  for  tbe 
land  covered  by  new  earth,  measure  to  be 
taken  to  find  out  just  what  was  coTwed 
thereby,  and  payment  will  be  made  on  the 
basis  of  the  valuation  fixed  tor  similar  land 
under  similar  conditions.  As  the  matter  Is 
brought  up,  the  decree  will  reserve  the  right 
to  carry  oat  the.  agreement,  as  It  Is  stated 
that  the  agreement  will  be  performed  after 
Judgment 

While  the  difference  Is  small  in  ^our  opin- 
ion regarding  our  former  deoree,  as  herein 
stated,  we  have  no  idea  that  In  law  and 
Justice  it  should  be  allowed,  and  tber^ore. 
In  this  respect,  we  folly  agree  with  the  eom- 
misslon. 

Plaintiff  asks  the  court's  sanction  to  cioee 
these  ditches  and  utilize  the  apace  within 
the  limit  of  Its  track  and  to  dig  new  ditcher 
near  the  old  ditches  on  the  outer  edge  on 
either  side  or  near  the  outer  edge;  .these 
new  dltdies  to  be  subject  to  use  in  •rerr 
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way,  and  to  the  same  extent  as  relates  to 
all  concerned,  as  were  the  old  ditches  closed 
with  the  court's  sanction. 

The  necessity  for  exproprlatkm  must  be 
shown,  and  the  statute  followed.  It  was 
shown  In  the  case  under  consideration,  step 
by  step.  There  is  a  right  of  eiqproprtatlon. 
Then  the  <nily  question  hen  is  of  adequate 
compensation,^  ' 

The  commission,  thought  that  there  was 
ample  compensation.  It  lias  not  been  .point- 
ed oat  wherein  th^  have  erred. 

As  relates  to  rent  and  sale  of'  a  lot  at 
Shrlever: 

We  do  not  attach  great  importance  to 
either.  Bent  is  not  always  a  fair  criterion 
of  value;  particularly  is  it  the  case  here, 
where  the  property  la  owned  by  one  owner 
and  there  was  no  comi>etition. 

Ab  to  the  sale,  it  is  attended  with  facta 
and  drcnmatancea  which  do  not  recommend 
the  price  of  the  lot  sold  as  an  absolnte  cri- 
terion of  value.  One  sale  does  not  eatabllab 
the  market  value  of  property. 

Now  as  to  the  ditches:  To  ns  It  stons 
ttiat  one  ditch  is  as  good  as  another  under 
conditions  just  the  same,  and  that  no  one 
can  thwart  the  attempt  to  exercise  the  right 
of  oninent  domain,  by  the  declaration,  when 
all  conditions  hare  beeu  complied  with,  "To 
tbia  ditch  on  a  bti^way  yon  can  fo»  but  no 
further." 

The  commission  considered  the  rights  of 
parties  and  found  that  one  ditch  could  be 
used  instead  of  another,  and  declined  to 
find  other  damages  than  before  stated,  al- 
though, as  before  stated,  they  made  a  re- 
port in  the  altematiTe  so  as  to  include  the 
two  theories,  one  of  plalntltC  and  the  one  of 
defendant.  They  had  specially  good  oppor- 
tunity to  judge  whether  or  not  further  dam- 
ages should  be  assessed.  They  saw  and  ex- 
amined the  drains.  The  dUfereuce  between 
plaintiff  and  defendant,  according  to  the  val- 
uation of  the  commissioners,  is  $250;  that 
is,  tf  defendant  was  entitled  to  au  amount 
for  the  ditches.  We  are  not  of  the  opinion 
that  they  are,  and  therefore  that  amount  is 
not  allowed. 

We  pass  to  another  item:  A  small  strip 
was  valued  at  $200.  The  right  of  way  agent 
offered  to  buy  it  for  $250  at  the  time  that 
be  was  endeavoring  to  settle  amicably  with 
the  defendants.  This  offer  was  declined  by 
defendant  No  effect  can  be  given  to  the 
offer.  It  is  the  policy  of  the  law  to  favor 
compromises,  and  to  encourage  them. 

We  will  not  detail  the  number  of  facts 
connected  with  the  valuation  of  the  proper- 
ty, and  those  connected  with  or  growing  out 
of  the  necessity  vel  non  of  making  the  ex- 
propriation. The  valuation  was  fairly  con- 
ducted and  fairly  made,  as  to  the  necessity 
of  tbe  e^q^ropriatlon,  it  was  made  evident  by 
the  testimony.  The  use  to  which  the  prop- 
er^ will  be  subjected  vnis  fully  explained, 


step  by  step,  and  .Is  austalned.by  ample  tes- 
timony. 

In  conclusion,  it  can  well  be  said  that  the 
commission  i)erformed  remarkably  well  the 
task  assigned  to  it  by  the  court. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  increasing  the  amount  hereto- 
fore allowed  to  54,216,  with  leigal  interest 
from  time  such  Interest  was  heretofore  al- 
lowed. It  Is  further  ordered,  adjudged,  and 
decreed  that  plaintiff  Is  the  owner  of  the 
house  or  cabin  on  lands  on  which  plaintiff 
has  acquired  a  rlf^t  as  before  stated,  apd 
also  owner  of  that  part  of  the  uidewaik  un 
said  land.  It  is  further  ordered,  adjudged, 
and  decreed  that  the  right  to  recover,  under 
agreement  of  counsel,  certain  property  be 
reserved  (property  In  regard  to  which  there 
Is  an  agreement  as  to  amount,  if  au  amount 
be  due).  As  amended,  tbe  judgment  Is  af- 
firmed on  appeaL  Ck»sts  of  appeal  to  be 
paid  by  appdlee. 

MONBOB,  3^  diasenta. 


(180  La.) 

No.  19.168. 

HOBTON  T.  HABALSON  et  sL 

(Supreme  Court  of  Louisiana.    Jan.  29,  1912. 
*  On  AppUcadtm  for  Bchearfng.  Fab.  26w 
1912.) 

fSyUaiut      the  Court.) 

1.  AccouHT,  Action  on  (|  7*)— StnnciKNor 
OP  Evidence. 

In  a  suit  on  open  aecounta,  where  the  wit- 
nesses refresh  their  memories  by  the  books, 
and  tbe  general  trend  of  the  business  shows 
that  tbe  goods  have  been  sold  and  delivered, 
it  is  not  necessary  to  prove  the  actual  delivery 
of  each  and  every  Item.  The  testimony  made 
out  at  least  prima  fade  proof,  and  it  was  then 
Incumbent  m>on  the  defendants  to  show  where- 
in the  prooi  Was  Insaffident 

[Bd.  Note^Por  other  cases,  see  Account, 
Action  on.  Cent.  Dig.  H  13-17;  Dec.  Dig. 
S  7,*] 

2,  EVIDBNCI    (I  866*)— DOOUHSiraUT— OKB' 

TIFICATION. 

The  offer  of  original  pleadinrt,  not  certi- 
fied by  tbe  proper  autiiorftr.  Is  uisafflclent  to 
prove  a  bankxapbr  proceeainK,  and  tbe  Direc- 
tions to  their  aomlsaion  should  have  been  sus- 
tained, 

tEd.  Note.— For  other  cases,  sea  Bvidenoe, 
Dec.  Dig.  {  366.*1 

8.  EVIDENCZ  (5  366*)  —  DOOUICKNTAKT  Bvi" 
DBNCE— CkBTWICATION  OT  VATEBB. 

The  referee  in  bankruptcy  Is  tibe  Cnstodian 
of  the  papers  and  documents  in  a  bankruptcy 
proceedmg,  and  they  must  be  anthenticafed 
by  him  before  they  can  be  introdaced  In  evi- 
dence in  another  proceeding,  or,  where  they 
have  been  forwarded  to  the  <uerk  pf  the  bank- 
ruptcy court,  they  should  be  certified  by  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  S  1622%;  Dec.  Dig.  |  866.*] 

Appeal  from  Eighte^th  Judicial  Dfatrlct 
Court,  Pariah  of  Acadia;  William  Gain^>ell. 

Judge.. 


•For  «U>«r  essss  am  same  tople  and  *sotlon  NUMBER  ia  Dtc.  Dig-  A  Am.  pig.  K»j  No.  Svlw  A  Bep'r  lsa«xw 
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AcUoa  H.  Bf.  Horton  against  Mn.  E. 
F.  Haralson  and  others.  Judgment  for  de- 
fendantB,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Smith  &  Carmoache,  tor  ai^rtllant  Story 
&  Pngh,  for  appellees. 

BRBAUX,  O.  J.  Plaintiff,  assignee  of  a 
number  of  claims  dne  by  the  "Estate  of 
B.  BarouBse,"  a  commercial  partnership, 
brought  this  suit  against  Mrs.  Eugenie  Plo- 
rence  Hayes,  widow  of  Edgar  Barousse,  de- 
ceased, now  wife  of  Fred  W.  Haralson, 
against  Bfrs.  Joseph  Barousse,  wife  of  Ed- 
ward Dalgle,  as  well  as  against  Edward  Dai- 
gle,  husband  In  community  of  the  said  Eva 
Barousse,  alleged  of  the  dnn  known  by  the 
name  of  "Estate  of  B.  Barousse,"  to  recov- 
er a  sum  of  about  $20,000  made  up  of  dif- 
ferent accounts  of  a  number  of  merchants 
who  had  sold  merchandise  to  the  firm — that 
Is,  they  are  all  sued  as  partners  except  Dal- 
gle, against  whom  these  claims  are  assert- 
ed on  the  ground  that,  as  a  partner  in  com- 
munity of  one  of  the  heirs,  he  is  liable  in 
solldo  for  the  amount  of  the  debt. 

It  is  a  part  of  the  history  of  the  busi- 
ness of  defendants  that  on  the  13tb  day  of 
May,  1907,  a  petition  by  Rosenberg  &  Com- 
pany and  other  <xedltors  of  that  firm  was 
filed  to  the  end  of  compelling  these  defend- 
ants to  surrender  the  assets  of  this  firm  In- 
to bankruptcy.  On  the  26th  day  of  June, 
1907,  the  partnership  and  Its  Individual 
members  were  adjudicated  and  declared 
bankrupts.  The  bankrupts  never  applied  for 
a  discharge,  and  were  never  discharged. 
The  claims  here  were  filed  for  approval  and 
allowed  by  the  referee  in  bankrupb^,  and 
no  opposition  was  filed  against  these  claims. 

As  a  business  proposition  as  against  Eld- 
ward  Dalgle,  plalntiCTs  contention  is  that 
he  is  liable  in  solido  vrlth  the  other  defend- 
ants by  reason  of  his  being  the  husband  of 
Eva  Barousse,  one  of  the  defendants;  that 
Eva  Barousse  was  a  member  of  the  part- 
nership; that  the  debts  w«<e  contracted  by 
her  and  the  partnership. 

It  Is  in  time  to  state  that  Edward  Dalgle 
never  went  Into  bankruptcy;  that  he  person- 
ally was  in  no  way  connected  with  Eva  Ba- 
rousse, bis  wife.  Plaintiff's  position  is  that 
because  of  her  participation  In  the  affairs 
of  the  partnership  she  Is  liable,  and  by  rea- 
son of  that  fact  her  husband  also  is  liable. 

Petitioner  claims  that  he  Is  the  owner  of 
the  claims  against  the  "Estate  of  E.  Ba- 
rousse," which  were  proved  up  In  bankruptcy. 

The  exception  of  no  cause  of  action  filed 
by  defendant  was,  on  the  order  of  the  dis- 
trict Judge,  referred  to  the  merits,  and  there- 
after the  answer  of  general  denial  was  filed 
by  all  defendants,  and  th^  admitted  that 
the  notes  sued  on  were  made  by  the  "Estate 
of  Barousse,"  except  one  denied  Indebted- 
ness thereon,  and  alleged  that  the  notes  were 
transferred  to  plaintiff  after  maturity. 


(La 

Edward  Dalgle,  In  a  separate  answer  of 
some  length,  took  issue  with  plaintiff  on  ev- 
ery ground  alleged  to  hold  him  liable.  He 
alleged  In  addition  that  plaintiff's' is  a  UU- 
gloas  claim  and  speculative;  that  plaintiff 
was  not  bolder  of  these  claims;  that  he 
paid  nothln^r  for  them,  and  other  all^tlons 
about  to  the  same  effect;  and  that  he  bad 
naught  to  do  with  the  bankruptey  proceed- 
ings, aa  he  never  received  the  least  notice; 
that  if  he  had  been  notified  he  might  have 
protected  himself  and  saved  the  business  of 
the  "Estate  of  B.  Barousse"  from  the  wreck 
brought  about  by  the  Inconsiderate  and  bard 
proceedings  of  the  creditors.  He  pleaded  es- 
toppel by  ouiduct  and  acqnlescence  of  the 
creditors  in  his  regard.  He  all««ed  (and  his 
allegation  la  sustained  by  the  testimony) 
that  a  number  of  the  creditors,  after  they 
had  been  Informed  that  the  suit  had  been 
brought  against  him  for  an  amount  which 
he  did  not  ow^  requested  plaintiff  not  to 
continue  with  the  suit  against  him,  but  that 
plaintiff  refused  to  comply  with  the  request 

During  the  trial,  counsel  for  plaintiff  of- 
fered In  evidence  the  claim  of  a  commercial 
firm,  creditors. 

D^Midants,  the  Barousse  people,  object 
ed  to  the  admissibility  of  the  transfer  as 
evidence  on  the  ground  that  the  transfer 
had  not  been  proven,  and,  furthermore,  that 
there  was  no  proof  of  the  authority  of  the 
liquidator  to  sign  as  liquidator  of  the  com- 
pany. The  written  transfer  was  produced 
and  sufficiently  proven  to  admit  it  in  evi- 
dence. As  to  the  authority  of  the  transfer- 
ror, no  objection  having  been  previously  urg- 
ed in  the  exc^iti<m  or  In  the  waiver,  it  was 
too  late  to  object  to  the  Uqnldator's  ao- 
thority. 

It  must  be  remembered  that  the  relationi 
betwe^  the  parties  were  created  by  taw, 
and  not  by  contract 

The  objections  should  have  been  pleaded 
before  going  to  trial.  Blaffer  et  al..  Com- 
missioners, T.  La.  National  Bank,  S5  La. 
Ann.  261. 

Besides,  the  liquidator  testified  that  be 
is  the  liquidator,  and  that  the  account  was 
assigned  to  plaintiff,  and  that,  of  itseU,  ii 
proof  suflSdent  to  meet  the  objection. 

[1]  Another  objection  of  defendants  was 
that  some  of  the  accounts  were  not  austaht* 
ed  by  Buf^dent  proof. 

They  were  proved  up  in  the  nsual  manner, 
and  witnesses,  doubtless,  refreshed  their 
memories  from  the  books,  and  the  general 
trend  of  the  business,  and  showed  that  th« 
goods  had  been  sold  and  delivered.  It  was 
not  necessary  to  prove  the  actual  delivery 
of  each  item  of  the  different  accounts  as 
that  is  impossible-  The  sales  were  proves 
and  everything  combined  in  showing  dellr* 
wy.  The  testimony  made  ont  at  least  prima 
fade  proof,  and  it  was  then  for  the  defend- 
ants to  prove  wherein  the  testimony  was  not 
sufficient  for  the  porpoaa  offered. 
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As  to  dtfflndant^  objection  that  wseonnts 
over  fOOO  must  be  proved  otber  tban  by  oob 
wltiMBS  and  corroborating  dieamatanoea,  we 
can  csoly  aay  ooe  wUimm  teetlfled  to  theit 
correetneas  and  there  were  corroborating 
drcnmstaiicee. 

Regarding  attested  accounts  offered  and 
■dmitted,  the  objection  was  that  they  can 
only  be  Introduced  on  oonflrmatUHt  of  d»- 
fiiaJt  and  not  afto-  answer  la  filed,  dtlng 
code  of  Fraction  art  812,  aniended  by  Act 
No.  31  of  188{p; 

[21  At  this  point  It  beotnnee  necessary  to 
consider  whethw  or  not  ttaere  Is  sufficient 
iffoof  of  tbe  alleged  bankrtqttcy  before  not- 
ed.  In  proof  of  this  alleged  bankraptey, 
plalntur  offered  the  originals  of  tbe  docn- 
meats  filed  in  the  bankruptcy  proceedings 
taken  in  tbe  district  court,  entitled  "Estate 

Edgar  BaiooBse,"  ctnsistlng  of  tbe  peti- 
tion  asking  for  tbe  adjudication  In  Inrolun- 
tary  bankruptcy  of  the  partnership,  consist 
ing  of  d^endants  as  members,  and  offered  a 
number,  of  other  docnments  In  tlie  same 
connection. 

Defendants  objected  to  these  documents 
IS  not  making  proof  as  they  were  not  iden- 
tified, besides  they  were  not  certified  to  by 
tbe  proi>er  officers,  but  tbe  court  overruled 
the  objection  and  admitted  tbe  papers. 

The  objection  should  have  been  sustained. 

[3]  It  was  not  proven  that  tbe  book  said  to 
be  a  book  of  the  late  T.  T.  Taylor,  referee, 
was  his  book  of  record;  moreover,  the  pres- 
ent incumbent  in  the  referee  office  certified 
that  be  forwarded  all  documents  to  the  fed- 
eral court,  and,  in  consequence,  he  Is  the 
proper  custodian.  It  results  tbAt  there  Is 
not  sufficient  proof  of  tbe  bankruptcy  pro- 
ceedings. 

Tbe  requirement  of  the  Code  of  Practice 
Is  that  there  shall  be  proper  authentication 
of  record.  Lehmann  Oo.  v.  Rivers,  110  La. 
1087,  35  South.  296;  Code  of  Practice,  art 
752;  U.  S.  Rev.  8t  |  908  (U.  8.  Comp.  St 
1901,  p.  en). 

There  la  sufficient  evidence  before  us  to 
satisfy  us  that  there  were  proceedings  in 
bankruptcy,  and  that  plaintiff  can  prove  all 
that  Is  pertinent  to  the  points  here  involved. 
As  to  the  effect  of  this  evidence,  that  pre- 
sents another  issue,  none  the  less  the  pa- 
pers should  be  anthenticated  and  regularly 
offered  In  evidence. 

For  reasons  stated,  the  Judgment  is  avoid- 
ed, annulled,  and  reversed;  tbe  case  Is  re- 
manded to  enable  parties  to  prove  tbe  pro- 
ceedings in  bankmpt<9  by  offering  duly  cer- 
tified copies. 

The  appellee  to  pay  costs  of  appeaL 

On  Application  for  Rehearing. 

PBOTOSTY,  J,  Plaintiff's  ownersb4>  of 
the  Adler  claim  lias  not  berai  proved,  there 
being  no  proof  in  tbe  record  of  Jacob  Adler 


having  been  appointed  the  liquidator  of  A. 
Adler  &  Co. 

The  case  is  remanded  solely  for  farther 
evidence  on  this  point  and  with  reference 
to  the  prooeedlnga  In  bankruptcy. 

The  decree  of  this  court  is  amended  in  so 
far  as  it  condemns  anwUee  to  pay  the  costs 
of  appeal,  and  it  is  now  ordered  that  aald 
costs  abide  tbe  final  Judgmmt 


080  La.) 

No.  19,080. 
STATE  v.  McCROCKWN. 
(Supreme  Court  of  Louisiana.   Feb.  1^  1912.) 

(SvtUbtu  &y  Me  Court.; 

1.  GanONAL  Law  (|  lOSO*)  —  Appeal— Oa- 
jacTiOHS  IN  Lowes  Couar. 

Where  one  has  been  convicted  of  perjury 
for  having  sworn  falsely  in  a  case  where  tbe 
accused  was  charged  wfth  a  crime  against  na- 
ture, and  in  tbe  perjury  proceedings  no  bill  of 
ezceptifHiB  was  reserved,  no  demurrer  Jtioi,  w 
motion  to  quash  tbe  indictment  made,  on  the 
ground  that  the  act  diarg^  did  not  come  with* 
In  the  statute  denouncing  crimes  a^nst  na- 
ture, this  court  on  appeal  will  not  set  aside  the 
conviction. 

[Ed.  Note—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2621 ;  Dec.  Dig.  |  1080.*] 

2.  GanoHAL  L&w  (|  1090*)  .  Appkal—Bi- 

TUW— SCOPB— AB8»01  op  BiLI.  OT  HXCKP' 
TIONB. 

In  the  absence  of  a  UH  <Ht  exceptions,  this 
court  will  not  review  the  Judgment  of  the  kiw^ 
er  court,  except  when  there  u  error  patent  on 
the  face  of  the  record. 

[Dil_  Note.— For  other  cases,  see  Criminal 
Uw^«>t  Dig.  11  2789,  2808-3827;  Dec.  Dig. 

8.  OsniiHAX,  Law  (|  972*)— AaaasT  op  Jxma- 

MENT— "Recced.  " 

The  "record"  In  a  criminal  case  includes 
a  statement  of  the  time  and  place  of  holding 
court,  the  indictment  or  Information,  with  the 
indorsonent  thereon,  the  arraignment,  tbe  plea 
of  the  accused,  the  impaneling  ot  the  jnry,  the 
verdict,  and  the  judgment  of  the  court ;  and 
a  motion  in  arrest  of  Judgment  will  be  sns- 
talned  only  when  it  is  patent  on  tbe  face  oi 
the  record  that  there  bas  been  some  irregu- 
larity in  .relation  to  one  of  the  above-enumer^ 
ated  steps  of  the  proceeding. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  |  2423 ;  Dec.  Dig.  |  972.* 

For  otber  deSnitions.  see  Words  and  Phrase^ 
vol.  7,  pp.  6008-0014;  vol.  8,  p.  7781.] 

4.  CaiHiHAi.  Law  (f  1189*}— Appcax— Mat- 
ters Rbviewable. 

This  court  cannot  consider  evidence  not 
introduced,  and  not  admissible  if  It  had  been 
offered,  on  the  motion  in  arrest  of  Judgment  In 
determining  whether  an  act  chained  comes 
within  a  criminal  statute. 

[Ed.  Note.— For  other  cases,  see  Chriminal 
Law,  Cent.  Dig.  {  3000 ;  Dec  IMg.  |  1130.*] 

6.  Criminal  Law  (§  1144*)— Appeai.— Paa- 

8VMPTION8— JCBISDICTION. 

As  there  is  a  presumption  that  the  court 
which  tried  Whitaker  had  jurisdiction,  and  as 
the  want  of  jurisdiction  does  not  appear  on 
the  face  of  the  present  record,  and  cannot  be 
shown  otherwise,  this  court  will  conclude  that 
the  lower  court  had  jurisdiction  of  the  offense 
chafed  against  Whitaker.  and  that  the  veidict 
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■bd  judgment  were  eormctlT  rendered  uattl  the 

coDtrary  appears. 

[Ei.  Note.— £>>r  other  caaea,  Be«  Criminal 
Law,  Cent  Dig.  |  3020;  Dec  Dig.  |  1144.*] 

Appeal  from  Criminal  District  Court,  Par- 
ish of  Orleans;  Joshua  G.  Baker,  Judge. 

Mary  McCrocklin  was  conTlcted  of  perju- 
ry, and  af^peals.  Affirmed. 

H.  N.  Gautier  (Glrault  Parrar,  of  coun- 
sel), for  appellant.  St  Clair  Adams,  Dlst 
Atty.,  A.  D.  Henriqoes,  Jr.,  Asst  Dlst.  Atty., 
and  Warren  Doyl^  Asst  Dlst  Atty.,  for 
the  State. 

BRBAUX,  C.  J.  The  defendant  was 
charged  with  perjury.  The  district  attor- 
ney presented  an  information  to  the  court. 
In  which  he  arerred  that  the  defendant  had 
committed  perjnry  in  the  case  of  the  State 
V,  B.  S.  Whitaker.  She  was  tried  and  found 
guilty,  and  condemned  to  serre  12  months 
at  bard  labor  In  the  state  penitentiary. 

The  one  point  In  the  cause  was  raised  by 
a  motion  ip. arrest  of  judgment,  which  was 
OTerruled  and  a  bill  of  exertions  reaerred. 
The  contention  of  the  defendant  is  that  the 
district  Gourj:  had  no  jurisdiction  in  the  case 
of  the  State  t.  E.  S.  Whitaker,  in  which  he 
was  prosecuted  for  a  crime  against  nature 
and  found  guilty.  After  the  record  in  his 
anneal  to  this  court  had  heesk  filed,  he  de- 
parted this  life,  and.  In  consequence,  the 
appeal  abated. 

[1]  To  the  end  of  sustaining  Its  contention, 
the  defense  urged  that  the  Information  did 
not  d^onnce  a  crime  under  Act  69  of  lti96. 
Edward  Stanley  Whitaker  was  charged  with 
the  crime  against  nature,  and  was  foond 
guilty  by  a  Jury.  There  Is  no  evidence  be- 
fore the  conrt  to  soataln  the  ground  of  want 
of  jurisdiction  in  matter  of  the  Whitaker 
Case.  'No  bUl  of  exceptions  was  taken  aa 
rdates  to  die  point  now  nrged  that  the  In- 
dictment in  the  Whitaker  Case  was  illegal 
and  null,  and  that.  In  consequence  the 
conrt  was  without  jurlsdlcUon.  It  has  been 
repeatedly  decided,  wbwe  a  point  Is  not 
brongbt  np  by  bill  of  exceptions,  no  demur-, 
rer  or  motion  to  quash,  or  asslgnmoit  of  er- 
ror, It  will  not  be  reviewed  on  appeal. 

[21  A  similar  qnestlon  was  presoited  to 
this  court  in  State  t.  Bush,  117  La.  486,  41 
South.  798,  in  which  the 'trial,  judge*  had 
chafed  the  jury.  In  writing,  in  regard  to 
the  law  applying  In  words  that  gave  rise  to 
yery  salons  contentions  as  to  the  eorreet- 
hess  of  the  charg&  ^e  charge  was  not  ex- 
cepted to.  The  court  held  -that,  even  if  the 
charge  given  in  writing  In  full  did  not  fol- 
low  the  law  applying,  the  court  voUd  not 
disturb  the  verdict^  because  no  exertion 
was  taken.  The  question  yma  discussed  at 
length,  and  Oie  court  held,  no  bill  of  excep- 
tions having  been  taken.  It  would  adhere  to 
the  position  prevtousiy  announced  In  sev- 


eral dedsloila,  and  overruled  those  decisions 
not  In  aooord  wltli  Uie  principle  laid  down; 
that,  in  all  Instancee  on  appeal,  the  rate  re- 
ferred to  must  be  followed.  It  did  not  ad- 
mit of  an  exception,  and  since  that  dedsioo 
was  rendered  the  ruling  has  been  oonddered 
as  binding.  A  number  of  dedsitms  have 
been  roidered  aad  the  verdict  affirmed  In 
accordance  with  the  views  expressed  in  the 
Baah  Oas^  supra.  Upon  that  statement 
alone,  the  case  was  diaiwsed  ot  on  aroeaL 
There  Is  no  good  reason  to  set  aside  the 
ruling.  In  the  cited  case,  the  defrndants 
were  found  guilty  ot  mnrder  without  cap- 
ital punldiment   The  court  said: 

"As  there  is  no  error  on  the  face  of  the 
papers,  no  bill  of  exceptions  was  taken,  the 
case  is  not  reviewable  on  appeal."  State  Vt 
Wilson.  108  La.  74,  33  South.  85. 

On  the  same  ground,  the  judgment  was 
affirmed  In  State  v.  Marks,  119  La.  1035,  44 
Sojith.  856.  In  a  case  of  that  gravity,  the 
rule  here  announced  was  expressly  adhered 
to.  The  failure  to  take  a  bill  of  exceptions 
to  the  judge's  charge  Is  the  same  in  effect 
to  the  failure  to  take  a  bill .  of  exceptions 
on  motion  in  arrest  of  judgment.  The  pres- 
ent case  is  much  stronger  by  .jeason  of  th^ 
fact  that,  If  the  evidence  had  been  'introduc- 
ed to  establish  the  illegality  of  the  indict- 
ment against  Whitaker,  It  would  not  have 
been  admissible. 

There  are  therefore  two  illegalities:  First, 
the  evidence  was  not  admissible  if  it  had 
been  offered,  and  If  It  ^ad  been  admissible 
it  was  not  offered,  and  no  bill  of  exceptions, 
therefore,  could  have  been  fhken  as  relates 
to  the  first  point  urged,  vrbich  cannot  be 
brought  up  in  a  motion  In  arrest  of  judg- 
ment. 

[3]  We  are  lead  to  inquire  whether  tXiere 
is  error  patent  on  the  face  of  the  record. 
This  ;eads  us  to  tlie  Inquiry,  What  Is'  the 
record?  A  definition  answers  the  question. 
It  includes  the  caption  In  a  criminal  case, 
a  statenient  of  tbne  and  place  of  holding  the 
court,  the  Indictment  or  informatlcm  witii 
the  indorsement,  the  arraignment,  tlie  plea 
of  the  accused,  maiti<m  of  the  impaneling  ot 
the  jury,  verdict,  and  judgment  of  the  court 
United  States  v.  Taylor,  147  U.  S.  696,  13 
Sup.  Ct.  47%  87  L.  Ed.  335.  There  was  no 
error  found  In  the  foregoing  recibrCIs.^  The 
records  are  before  the  court  in  the  required 
form,  an4.  disclose  no  error. 

[4]  But,  as  the  defendant  insists  that  the 
motion  in  arrest  does  present  the  point,  it 
becomes  necessary  to  determine  what  issdes 
can  be  considered.  Tlie  cause  most  be  lim- 
ited to  them.  Th^  are  objectlona  which 
are  aroarent  on  the  face  of  the  record,  bat 
no  objections  to  sustain  which  evidence  must 
be  received.  State  v.  KUne,  109  La.  606,  33 
South.  618;  State  v.  SummeUin,  116  La. 
450,  40  South.  792.    We  have  not  found  a 
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-well-considered  deciirion,  forming  part  of  the 
Jurisprudence  of  tbis  state,  holding  to  tha 
contrary.  In  other  jorladtetlons.  It  Is  not 
fdlfferent.  Century  Digest.  toI.  1&.  p^  288, 
par.  2423.  The  foUowlng  is  an  excerpt  from 
Bishop  on  New  Orlmln&l  Procedure,  Ed. 
ToL  — ; 

"At  Ui«  common  lav,  this  motion  will  be 
snstidned  for  defects  apparent  on  the  face  of 
the  record:  no  others-. 

15]  The  next  contention  of  defendant  that 
the  court  had  no  Jurisdiction  is  presented 
with  great  earnestness  by  learned  counsel. 
If  the  facts  were  as  urged,  the  conclusion 
-of  defendant  would  be  unavoidable.  They 
are  not.  The  Indictment  In  the  Wbltaker 
<:ase  is  not  before  the  court  on  appeal,  was 
not  offered  In  evidence  by  the  state  on  the 
trial  in  f^n  case  In  the  district  court,  and 
was  not  part  of  the  record,  if  offered. 

The  court  had  Jurisdiction  to  try  the  ease 
against  Whltaker.  We  will  not  assume  that 
It  was  without  Jurisdiction,  as  the  fact  ta 
prove  its' want  of  jurisdiction  is  not  before 
this  court.  As  the  want  of  Jurisdiction 
•charged  does  not  appear  on  the  face  of  the 
record,  it  cannot  afford  good  ground  for 
-dIsmlBslug  the  suit.  See  State  v.  Fink,  127 
La.  191,  es  South.  519,  In  which  the  court 
held  that  evidence  aliunde  will  not  be  con- 
sidered to  the  end  of  determining  that  thu 
court  was  without  jurisdiction.  The  pre- 
sumption Is  that  the  court  had  Jurisdiction, 
and  the  burden  is  upon  tJtie  defendant  to 
«how'  affirmatively  that  the  court  had  no 
Jurisdiction.  This  plea  itself  to  the  want 
of  Jurisdiction  wap  not  evidence.  Mere  (Al- 
legations are  npt  evidence  in  favor  of  the 
one  by  whom  they  are  made.  A  verdict  and 
Judgment  arc  taken  ascorrect  until  reversed. 

Affirming  the",  legality  of  proceedings; 
Against,  one  of  the  opposite  sex,  sometimes 
weak  and  easily-  influenced,  is  not  an  easy 
task.  We,  none. the  less,  must  enforce  the' 
law  as  it.ls  written,  and  we  will  not  con- 
sider evidence  not  Introduced,  and  not  ad- 
missible if  it  bad  been  offered,,  on  motion 
to  arrest  of  Judgment. 

The  verdict  and  Judgment  are  affirmed. 


(130  La,) 
No.  18.805. 
KEELEC  et  al.  v.  NEW  ORLEANS 
LAND  CO. 

<Saprsme  Coort.of  Louisiana.  April  24,  1911. 
On  the  Merits  Feb.  12,  1012.) 

fSyUahiu  by  the  Oovrt.) 

1.  Apfkal  and  Erbob  (I  429*)— Notice  o» 
Afpbai^Waiveb. 

After  appellees  have  asked  for  the  dis- 
ndssal  of  an  appeal  on  the  ground  that  all  the 
necessary  parties  have  not  been  made  parties 
to  the  appeal,  and  allow  appellant  to  ate  the 
necessary  parties,  an  appellee  who  has  accept- 


ed service  on  the  petition  of  appeal  cannot  be 
heard  to  urge  that  the  service  of  notice  of  ap- 
peal should  have  been  made  before  -the  retnm 
day. 

[Ed.  Note.— For  other' cases^see  Appeal,  and 
Error,  Cent.  Dig.  SS  216&-2172:  Dec.  Dig.  1 
429.*] 

2.  Appeal  and  Ebbob  ({  329*)--PABTrB&— 
BaiNaino  iii  New  Pabtiks— Dismissai.— 
Deiat. 

-  Where  an  appellant  has  been  ordered  to 
make  certain- persona  parties  to  an  Appeal,  oie 
appeal  will  not  be  dismissed  on  tfie  ground  of 
delay  unless  there  Is  an  unreasonable  delay, 
especially  where  the  one  aaldng  for  the  appeal 
has  accepted  service  on  the  petition  of  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dee.  Dig.  I  829.*] 

On  the  Merits. 

3.  EXECUTOBS  AND  ADUINIBISATOBS  (|  29*)— 

AppoiHTUENf— Denial. 

Where  one  has  qualified  as-thd  administra- 
tor of  a  'Succession  and  has  performed  acta 
of  administration,  he  will  not  be  heard  (o  deqy 
that  he  was  the  administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  I^.  S  1^78;  Dec. 
Dig.  S  29.»1 

4.  Vbndob  and  Purchases  (§  98*)— Rescis- 
sion BT  Vbndob— Acci3>TANCB  or  Benevitb 
—Estoppel.  .  . 

Where  one  lias  received  part  of  the  pr6- 
ceeds  of  a  sale  and  has  accepted  her  attorney 
as  a  debtor  for  the  balance  due  her,  and  has 
never  returned,  or  made  an  effort  to  retam,  the 
money  so  received,  she  will  be  estopped  from 
denying  that  there  has  been  a  sale. 

tEd.  -Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  I  98.*] 

5.  Exbcotobs  and  Aduinisteatobs  U  388*)— 
SuccBsaiOH  Sale— BioHTs  of  Pcboiiasbb. 

One  who  purchases  property  in  good  faith 
at  a  sale  ordered  by  the  court  having  Jurisdic- 
tiod  of  the  succession  wtilch  owned  the  proper- 
ty need  not  look  beyond  the  validity  of  the  or^ 
der  of  court  anthomtng  the  sa^.-  If  the  order 
on  its  face  is  vsHd,  the  innocent  pnrdiaser  will 
be  protected.  ' 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminiBtrators,  Gent  Dig.  H  167^1582; 
Dec  Dig.  i  888.*] 

6.  EXKOUTOBB  AND  ADUINISTBATOBS  (i  380*)— 

BuocEBsioN  Sale  —  Action  t.o  yxax"^- 
Fbaud. 

An  order  for  the  sale  of  saccesslon  prop- 
erty being  in  the  nature  of  a  judgment,  a  smt 
to  set  aside  the  sale  made  under  the  order,  on 
the  ground  that  the  order  was  obt^ned  by 
fraud,  must  be  brought  within  the  year  from  Ibe 
discovery  of  the  fraud. 

[Ed.  Note.—For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  i  880.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  T.  a  W.  EUls,  Judge. 

Action  by  Marie  L.  Kerlec  and  otiAra 
against  the  New  Orleans  Land  Gompany. 
Judgment  for  defendant,  and  plalntlfls  ap- 
peal. Motion  to  d^ffwiia^  dented,  and  Judg- 
ment affirmed. 

James  ^.  Rosser,  .tor  appsllanta.  Ghas. 

Louque,  for  appellee. 

BREAUX,  C.  J.  Appeal  of  Mrs.  Armand 
Kerlec  and  others  ■  from  judgment  rendered 
in  the  dvU  district  court 
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Appellee  moT«ll  to  dlamlss  tbe  wwal  al> 
l^Hag  that  some  of  the  appelleu  bave  not 
been  dted. 

The  order  of  amwal  was  dated  VoTtmbw 
%  1910. 

In  due  time  thereafter,  Qm  record  of  ap- 
peal was  ffled  In  this  court 

The  day  after  It  had  been  filed,  appd- 
lee'8  motion  to  dismiss  the  appeal  was  filed. 

The  conrt  sustained  the  motion  to  dtamiss 
the  appeal,  and  remanded  the  case  In  order 
that  the  parties  to  the  jndgmokt  might  all 
be  made  parties. 

This  order  was  made  on  the  81st  day  of 
January,  1911. 

In  March  followtng,  the  appelleea  accepted 
service  of  the  petition  for  an  appeal  and  of 
the  ord«  of  appeaL 

AiMiellant  asks  that  It  be  decided  that,  as 
relates  to  serrlce,  the  law  has  been  compiled 
with,  and  that  tt  be  decreed  that  aU  parties 
appellees  are  now  properly  before  the  court 

The  New  Orleans  I«and  Gcnnpany,  appellee, 
throngh  learned  counsel,  ni^  that  a  cita- 
tion of  aiveal  ahonld  alw^  be  served  before 
the  return  day  of  the  appeal,  and  that  It 
was  now  too  lat^  althongh  the  parties  have 
accepted  service  as  before  mentioned. 

This  appellee  further  urges  that  thla  court 
la  without  jnriBdiction  ratione  materlK. 

We  take  up  the  first  ground,  to  wit,  that 
aM>ellant  has  lost  her  right  of  appeal  be- 
cause of  dday. 

As  relates  to  this  ground,  we  cannot  agree 
with  learned  counsel. 

latere  were  parties  plaintiff  and  defmdant 
before  the  conrt  when  It  was  ordered  that 
all  app^lees  be  made  parties. 

There  was  no  extraordinary  delay  after 
thb  court's  ordes  had  been  issued  granting 
leave  to  the  ai^lants  to  make  other  parties 
to  the  appeal. 

There  were  a  number  of  appellees;  one  of 
the  appellees  did  not  reside  In  this  city. 

[1]  By  thla  acceptance  of  service  the  par- 
ties who  made  themselves  parties  to  the  ap- 
peal cannot  be  heard  to  urge  that  plaintiff 
and  appellant  lias  lost  her  right  of  appeal  by 
her  delay  In  matter  of  dtatlon  of  appeal. 

It  Is  true,  as  contended,  that  the  motion  to 
dismiss  was  filed  after  the  return  day,  but 
no  mention  was  made  of  that  fact  at  the 
time  that  the  motion  to  dismiss  (becanse 
some  of  the  appellees  were  not  made  parties) 
was  filed. 

The  ODiy  complaint  Is  that  all  the  appel- 
lees were  not  parties. 

[2]  When  It  does  not  appear  that  the  neg- 
lect to  make  parties  Is  owing  to  some  Int^- 
tion  to  take  advantage,  this  court  has  al- 
ways permitted  the  making  of  other  parties 
to  the  appeal. 

In  Succession  of  Romero,  25  La.  Ann.  534, 
parties  were  made  by  order  of  this  court. 

The  right  has  never  been  denied  since. 

Now  as  to  the  want  of  jurisdiction  sug- 
gested by  appellees  In  argument  only: 

That  will  have  to  be  considered  later. 


The  only  question  now  Is  as  to  flw  partieB  to 
the  appeal. 

For  reastms  stated,  It  Is  ordered,  adjudged, 
and  decreed  that  those  who  accepted  service 
In  this  case  and  waived  dtatlon  are  now  par- 
ties to  the  api>eal  as  appellees,  and  as  saA 
are  before  the  court  It  follows  that  the  ap- 
plication of  plaintiff  and  appellant  Is  grant- 
ed In  this  respect  and  that  the  argmnent  of 
defoidant  and  appell^  In  opposition  Is  not 
sustained. 

On  ttM  Merits. 

Plaintiff  seeks  to  recover  a  square  of 
ground  In  the  dty  of  New  Orleans.  The  lot 
for  which  she  sued  was  sold  at  public  auc- 
tion In  accordance  with  an  order  of  court  fbr 
the  purpose  of  paying  d^ts  of  the  succession 
of  A.  Kerlec 

J.  Tic  LeClere  became  the  adjudlcatee  of 
the  iHx>perty.  He  afterward  sold  ttils  prop- 
erty to  the  defendant 

The  defendant  to  the  end  of  meeting  the 
attack  upon  its  title  filed  two  exceptions. 
In  one,  defendant  pleaded  estoppel;  In  the 
other,  the  prescription  of  one  year.  The  es- 
toppel was  based  upon  a  settlement  made 
between  Maloney,  the  attorney,  and  the  plain- 
tiff. 

This  action  was  brought  on  March  16. 1910. 
The  plaintiffs  are  Louise  Dday.  the  widow  in 
community  of  Arm  and  Kerlec,  the  tether  and 
grandfather  of  the  parties  to  the  suit;  Marie 
Louise  Kerlec  Is  the  wife  of  John  Beldlni, 
the  administrator;  Mrs.  Clotfailde  Maria 
Pauline  Folse,  widow  of  Annand  Bldiard 
Kerlec,  a  son  of  Amuind  Kerlec  appeared 
as  natural  tutrix  of  hw  minor  dUldran,  Mar- 
celle  Armand  Kerlec  and  Philip  FordSnand 
Kerlec. 

The  property  devolved  to  Mrs.  Blarie  Ker- 
lec, widow  of  Annand  Kerlec,  on  tlie  16th 
day  of  August,  190S.  At  the  death  of  Ar- 
mand Kerlec,  Marie  Kerlec  owned  one  undi- 
vided half  of  the  property,  and  the  otber  half 
devolved  to  his  (Armand  Kerletfa)  childreu, 
issue  of  the  marriage  with  Marie  Kerlec.  to 
wit.  Marie  Louise  Kerlec,  wife  of  John 
Beldini,  Mrs.  Glotbllde  Kerlec.  Hugo  Kerlec, 
Gabrlelle  Kerlec.  and  Annand  Kerlec,  in  the 
proportion  of  one  undivided  fifth  of  the  undi- 
vided half.  Mrs.  Marie  Kerlec  as  survivor 
In  community  was  usufructuary  of  one  un- 
divided half  of  the  property  in  addltiw  to 
the^  ownership  of  the  other  undivided  half. 

Armand  Kerlec,  the  husband  of  Louise  De- 
lay, and  the  father  and  grandfather  respec- 
tively of  the  petitioners.  In  addition  to  other 
movable  property,  was  the  owner  and  in  pos- 
session at  his  death  of  the  following  de- 
scribed property,  to  wit: 

A  certain  square  of  ground  in  the  second 
district  of  the  city,  designated  as  number 
seven,  and  further  designated  by  map  or 
plat  of  Joseph  R  Dupuy,  surveyor,  deposit- 
ed in  the  office  of  Charbonnet  notary- 
John  Beldini,  to  the  knowledge  of  Marie 
Kerlec,  widow*  opened  the  succession  on  An- 
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gust  28,  lOOB,  and  became  Its  admlnlatrator. 
The  aTerment  la  that  Uarle  Kerlec  was  led 
to  tNUeve  at  tbe  time  Uiat  the  m\j  ebject 
of  opttilng  the  Boccegalon  was  to  obtain  an 
amount  on  Inanrance  jwUcy  whldk  had  been 
Issued  on  the  life  of  her  late  husband,  JUt- 
mand  Eerlee. 

The  plaintiff  alleged  that  Bobert  Halon^ 
ftanduloitly  and  by  deception  obtAlned  tho 
appointment  of  Jcdui  Beldlnl  as  administra- 
tor of  the  suooeaaton  of  Armand  Richard 
Kerlec  the  son  of  Armand  Keriee  wlthoat 
her  authority  or  knowledfe. 

That  Maloney  used  the  machinery  of  the 
oonrt  to  have  the  lot  of  ground  they  owned 
and  wUUdi  they  now  dalm  conv^ed  In  the 
probate  proceedlnsB  pursuant  to  an  adjudica- 
tion on  the  14th  day  of  Z>eeembw,  1905;  that 
these  proceedings  were  null  and  void,  as  wdl 
as  the  proceedings  In  the  sneeosshm  of  AI^ 
mand  Keriee,  and  did  not  direst  than  of 
th^  ownenhlp,  u  tbey  were  ccmdncted 
without  thtfr  consent  or  knowledge^ 

The  proces-mbal  of  adjodlcatlai,  lOalntlff 
declared,  was  signed  in  ttrm  owing  to  the 
deception  by  the  said  Maloney,  and  tiiat  It 
was  trandulently  cited  In  the  act  that  the  aa> 
sorted  purchaae  price  by  J.  Victor  LeOlwc 
was  turned  over  by  the  auctioneer  who  made 
the  public  sale  to  John  Beldlnl;  that  this 
declaration  In  the  deed  was  untrue,  as  they 
never  receWed  the  proceeds  of  the  sale ;  that, 
whether  acting  as  administrator  of  Kerlec, 
senior,  or  Kerlec,  junior,  John  Beldlni's  ad- 
ministration was  for  reesona  stated  of  no 
effect.  Furthermore^  It  Is  charged  that  Rob- 
ert J.  Dfaloney.  Norember  10, 1906,  filed  a  pe- 
tition in  tbe  name  of  Beldlnl,  adminletrator, 
for  an  order  of  sale  to  pay  debts  of  his  fa- 
ther-in-law, Armand  Kerlec;  that  he  falsely 
represented  that  Beldlnl  was  the  administra- 
tor of  the  succession,  although  lie  was  not 
his  administrator.  It  none  the  less  a^ears 
that  tbe  application  of  the  administrator  was 
granted  on  a  statement  of  debts  by  him 
amounting  to  |160. 

The  complaint  at  this  point  Is  that  this 
statement  was  not  verified  by  the  oath  of  the 
applicant  for  the  sale,  although  such  an  oath 
is  required  by  order  of  court,  as  allied  by 
petitioners. 

Tbey  also  aver  that  all  the  debts  of  the 
Buccesston  had  been  paid ;  that  the  proceed- 
ings in  which  it  appears  that  J.  Vic  LeClerc 
bougfat,  and  ttiat  he  (J.  Vic  I^eClerc)  after- 
ward sold  to  the  defendant,  the  New  Orleans 
Lend  Company  were  petitioners,  and  of  no 
effect  for  that  reason. 

The  defendant  filed  the  plea  of  no  canse  of 
action  and  of  tbe  prescription  of  one  year, 
and  the  plea  of  estoppel  which  the  district 
court  maintained. 

Evidence  was  taken  on  the  trial  of  these 
pleas. 

It  Is  proven  that,  shortly  before  Maloney's 
trouble  became  known,  Mrs.  Kerlec  submit* 
ted  to  her  attorn^  at  the  time  (Ur.  Duffly) 


an  account  «iileh  had  been  presented  to  her 
by  Haloney.  He  examined  tbe  account  and 
read  tlie  items  therdn,  and  the  laqest 
amount  was  |000  widch  die  claimed  Ualon^ 
owed  her. 

The  ^wperty  was  sold  for  9^000,  and  die 
recdved  credit  for  IBOOs.  Malon^  also  gave 
a  ^eck  for  |14S  which  Bfrs.  Kerlec  received. 

MtB.  Kerlee  at  that  time  said  to  the  attor- 
ney that  the  pnqjoly  had  been  mM.  to  Mr. 
I>eGlwe; 

Two  <Kf  her  danghtm  wwe  alao  aware  of 
this  sale. 

The  administrator  was  at  the  sale  and  al- 
tered into  ioine  nndontandtng  or,  possibly, 
agreraient  with  the  pnrdiasra',  LeClerc. 

Tbe  tbMxg»  at  truxA  la  directed  against 
Bobert  Haloney,  who  was  the  regularly  on- 
plt^ed  attorney.  Bffies.  KspIk  knew  of  tito 
sale  and  It  was  regnlady  advertlMd,  and 
on  December  14, 1900^  tin  anctlonen  adjudi- 
cated  the  prupeirty  to  LeCOorc  and  on  T«h> 
mary  6, 1906,  a  notarial  mat  In  conllnnatlon 
of  file  adjudication  waa  passed  *nd  recorded. 
On  April  80,  1807,  LeOtec  sidd  the  imverty 
to  the  defaidant. 

The  defwdant  acted  <m  the  tttOi  of  Uk  or- 
dw  of  sale  and  adjudication,  and  of  tbe 
title,  put  of  record,  and  went  Into  posses- 
sion on  April  80, 1907. 

On  Febmary  16, 1908,  we  find  plaintiff  eet- 
tllng  with  M&loneyt  the  attorney  of  the  ad- 
ministrator, tax  tbe  proceeds  of  the  sale. 

It  is  dear  that  d^endant,  an  Innocent 
third  person,  la  protected  1^  tbe  order  of 
oourt. 

The  judgment  at  the  district  oourt  decreed 
that  plaintiff  had  no  case. 

Widow  Armand  Kerlec,  awna  of  one-half 
of  the  iwoperty  In  community  (disst^ved  at 
the  death  of  her  husband)  and  usofmctuary 
of  tlie  othw  balf,  lias  not  appealed,  nor  have 
the  other  bdrs,  and  the  only  appdlanta  are 
the  minor  heirs  of  Armand  Bliduud  Kerlec 
r^resented  by  their  tutrix 

The  Judgment  as  to  the  former  Is  final  as 
it  was  signed  in  October,  1910. 

The  testimony  is  not  In  accord  with  the 
position  of  defendant  that  tbe  administra- 
tor waa  not  appointed.  He  took  the  required 
oath  in  «ich  succession,  furnished  bond,  and 
was  present  at  the  sale  of  the  property  sold 
at  his  Instance  as  administrator. 

There  is  not  the  least  force  In  tils  allega- 
tions that  he  did  not  know  that  he  was  ad- 
ministrator, as  the  record  of  the  courts  dis- 
prove these  allegations  and  the  evidence  of 
witnesses  also  disprove  It 

[S]  It  would  be  extraordinary  If  one,  who 
has  qualified  as  1^1  representative  of  a 
auccesBlon,  were  so  oblivious  as  to  what  he 
was  doing  that  he  did  not  know  that  he  Iiad 
qualified  regularly  as  an  administrator. 

[4]  After  the  sale,  the  surviving  widow, 
Marie  Kerlee,  after  conferring  with  her  at- 
torney, received  amounts  from  the  purchase 
price  of  tbe  property,  and  slie  still  has  those 
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amoanta  and  has  nbtet  made  the  least  at- 
tempt to  return  tbem.  Tbe  one  who  has  been 
ben^ted  by  rec^vlng  the  price,  or  part  of 
tbe  price  of  the  sale  of  property  cannot  re- 
cover the  property  without  making  the  least 
offer  to  return  the  amonnt  recdved.  Resti- 
tution was  doe.  Sharkey  t.  Bankston,  30  La. 
Anil.  881. 

The  statement  of  debts,  upon  which  the 
judge  prealdlng  OTer  the  probate  court  Issued 
tbe  order  of  salCt  was  a  sufficient  compliance! 
-with  law.  This  statement  was  filed  before 
tbe  order  of  sale  was  issued,  and  tbe  sale  on 
the  face  of  the  papers  was  regular.  It  can- 
not be  treated  as  an  absolute  nullity ;  and 
as  a  relative  nulllly  It  leaves  plaintiff  with- 
out good  ground  to  aasail  tbe  proceedings  at 
this  time. 

Assuming  arguendo  that  tbe  grounds  here- 
tofore stated  are  not  controlling: 

Tbe  Innocent  third  person  is  protected  by 
tbe  order  of  the  coort  authorizing  an  act 
to  be  done.  The  proceedings  as  to  these  must 
be  held  to  have  some  TalldlCy*  for,  were  it 
otherwise,  sales  might  prove  a  loss  to  men 
who  have  acted  In  the  utmost  good  faith. 
SnccesstoB  of  Hebiiard,  18  Xja.  Ann.  488. 

If  the  court  has  jurisdiction  and  the  order 
has  been  Issued  In  due  form,  the  purchaser  Is 
not  affected.   Porter's  Hetra  r.  Bomsby,  S2 
La.  Ann.  337.    Tbompsen  t.  Tcdmie,  2 
166,  7'U  Ed.  38X. 

[S]  The  administrator  opened  the  sncces- 
aton  and  had 'the  pn^erty  sold.  Halntlff 
seeks  to  have  these  proceedings  annulled  oa 
the  ground  that  It  was  not  her  act,  but  that 
of  her  attorney.  .Without  sufficient  evidence 
to  sustain  that  contentlcai,  plaintiff  will  have 
it  that  ttiey  were  defrauded  by  fbdr  attor< 
oey.  Evidently  tikere  la  no  good  ground  to- 
fltand  In  Jndgmoit  against  the  present  owner. 

[I]  The  order  being  in  the  nature  of  a 
Judgment,, the  pnrcbaBer  la  protected  by  the 
pnscrlptton  pleaded. 

The  action  for  annulling  the  judgment 
must  be  brought  within  a  year  after  It  has 
been  discovered. 

Our  learned  brother  of  the  district  court 
applied  this  presorUition,  and  we  are  not  In- 
•clined  to  find  that  he  waa  In  error  aa  be- 
tween these  parties  and  an  Innocent  third 
purchaser. 

The  time  had  elapaed,  and  not  the  least 
complaint  was  made.  The  defendant  bought 
and  had  gone  into  possession.  It  has  tbe  ap- 
pearance of  acquiescence  on  tbe  part  of  plain- 
tifla. 

If  one  is  imposed  ujpon  by  hia  attorney,  he 
ahonld  aeek  to  protect  hipiseU  and  others 
from  the  effects  of  the  wrong  act  practiced 
upon  hia  rlghta.  We  say  again  the  evidence 
does  not  show  that  plaintiff^  did  not  know 
of  tbe  action  ,  taken  by  the  attorney  In  mat- 
ter of  the  sale  in  question. 

For  reasons  stated,  tlie  judgment  la  af- 
firmed. 


(180  TaA 
No.  18,642. 
TICTOSIA  LUMBER  Oa,  Limited,  T. 
MONTGOHBRT  et  aL 
(Supreme  Court  of  Loulidaiia.   Jan.  2^  1911 
Rehearing  Denied  Feb.  26,  1912.) 

(SyRalfua  by  <&e  Court.) 

1.  PaBTNBBSHIP     ({     160*)  —  TRANSAOnORB 

WITH  Pabtneb— Scope  of  AnTuoRm. 
When  one  deals  with'  a  member  of  a 
partnerabip,  and  the  latter  apparently  ex- 
ceeds his  authority  to  bind  his  nrm,  tbe  one 
dealing  with  fafm  is  put  on  Inqoiiy,  and  ^onld 
ascertain  at  bis  risk  whether  or  not  the  mem- 
ber la  ocdng  for  himself,  or  for  the  partaer- 
ship,  with  oie  sanction  '<w  autluizity  of  his 
partners. 

[Ed.  Note.— For  other  cases,  see  Partnei- 
sUp,  Dec  Dig.  |  160.*] 

2.  BnXS  AND  NOT£s    ({  370*)— LlABILITT  OK 

Makes  —  Assignmbnt    or   Debt  Before 
Matubitt. 

When  a  member  of  a  partnership' ten-  i 
ders  notes  to  a  cotton  factor,  who  applies  tbe 
proceeds  to'  the  liquidation  of  tbe  Indlvidii^ 
indebtedness  of  that  member,  the  maker  bav- 
ing  assinied  these  notes  before  matority.  It 
(the  m^er)  cannot  swuessfnUy  claim  that 
they  sbonld  be  returned  to  it. 

[Ed.  Note.— For  other  cases,  see  Bills'  and 
Notes,  Cent  Dig.  |  963;  Dec  Dig.  |  370.*] 

Api>eal  from  Third  Judicial  District  Court, 
Parish  of  Claiborne;  B.  P.  Edwards,  Judge. 

Action  by  tbe  Victoria  Lumber  Compau;, 
Limited,  against  George  B.  Montgomery  and 
otbera.  Judgment  for  defendants,  and  plahi- 
tiff  ai^eals.  Affirmed.' 

Heradcm  ft  Hemdon  and  McCleiid(m  ft  He- 
Clend<m,  for  appeUant  T.  T.  Land,  Bichazd- 
son  ft  Richardson,  and  J.  B.  lloore,  fbr  ap- 
pelleea. 

BBEAUX,  a  J.  Plalntlfl  btongbt  this 
suit  to  reoovw  $6,748.68  from  tbe  defwdant, 
an  amount  paid  without  conaiderattoiL  Plain- 
tiff is  a  manufacturer  of  lumbu,  and  bojs 
timber  for  supplying  Ita  mlU.  On  the  IStb 
day  of  April,  1903,  it  entered  .{nto.  a  written 
contract  with  G.  E.  Montgomery,  of  the  Arm 
of  Montgomery-Ferguson  A  Cou,  who  asaau- 
ed  to  act  for  the  flxm,  whweby  he  sovvbt  to 
bind  ,  the  firm  to  sell  to  plaintiff  2,2S0  acres 
of  land,  known  aa  the  Barbe  land,  fbr  the 
aum  of  97,000;  After  this  agreement  bad 
been  entered  into  betweoi  plalntUC  and  0.  £• 
Montgomery,  plaintiff  executed  10  promis- 
sory notea  of  $700  each,  dated  the  16tb  day 
of  April,  19C^;  one  due  in  60  days  thereafter: 
the  others.  In  equal  Installmrate  in  '9  an- 
nual, payments,  drawn  to  the  order  of  plain- 
tiff, and  by  it  indorsed  in  blank.  These 
-ujotes  were  delivered  by  plaintiff  to  O.  B. 
Montgomery,  who  aasnmed  to  act  for  the 
firm  of  Montgomery-Fergnaon  ft  Co.,  aa  Just 
stated. 

The „nndecstanding  pt  Uie.time  was  tiiat 
these  notea  were  to  be  renimed  to  plalntUf, 
in  the  event  that  tbe  seller  ,c9Uld  not  make 
title  to. the  land  abov^  mentioned.   As  de- 
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ftnduit  conM  not  make  title  to  the  land, 
plaintiff  called  for  tlie  return  of  the  notes, 
and  asked  that  the  contract  tie  annulled.  This 
could  not  he  coniplled  with  by  M(mtgoiAery; 
for  he  had  pledged  and  deliroed  the  notes 
to  Wm.  T.  Hardle',ft  Ga.  eommiaslon  mer^ 
-duinta  of  New  Orleans,  In  order  to  secure 
his  own  Indebtedness  to  Hardie  ft  Go.  It 
appears  that  plaintiff  paid  $SJ*SJB&  to  recoT- 
«r  these  notes. 

The  commercial  -firm  was  composed  of 
Montgomery,  Ferguson  and  others,  and  coa- 
tinned  its  existence  during  the  j^ears  1808 
and  1904.  The  main  business  of  the  partner- 
ship was  tile  planting  of  cotton,  and.  In  or- 
der to  opraate  their  idace,  they  borrowed 
from  Wm.  T.  Hardie  ft  Go. 

The  firm  denies  that  the  partnership  ever 
Hound  Itself  to  eeU  landa  to  the  Victoria 
Lumber  Company,  and  alleged  that  6.  BL 
Montgom^,  whose  name  is  signed  to  the 
omtract  sued  on,  had  ntf  power  to  bind  the 
partnership  in  any  way.  Ths  farther  cmiten- 
tloB  on  the  part  of  these  defendants  is  that 
thay  had  no  knowledge  that  these  notes  were 
glTOi  or  bad  been  pledged  and  deiivered  to 
Hardie  ft  Go.,  until  tiiey  were  sued;  and  that 
whatever  notes  were  given  in  the  name  of 
the  partnership  to  Handle  ft  Go.  were  i^ven 
vrithoDt  authority,  and  were  a  forg^.  I>e- 
fendants  deny  that  Hardie  ft  Co.  had  the 
rl^  to  credit  their  account  with  theproeeeds 
■of  these  notes ;  for  the  partnership  owed  them 
nothing  after  the  fSU  of  1903.  It  Is  also 
stated  on  the  part  of  the  defendants  that 
the  name  ef-Montgomery'Fergason  ft  Co.  does 
not  a^Tsar  on  ' the  contract  in  question.  . 

The  testimony  Is  conflicting.  There  Is  no 
.question^  liowever,  that  the  amount  of  $5.- 
OOH^  was  a  balance  due  by.O.  IL. Mont- 
gomery to  Hardie  ft  Co.,  and  that  this  in- 
debtednesa  was  treated  and  considered  as  If 
an  Indebtedness  of  the  firm  of  Montgomery- 
Ferguson  ft  Co.  by  Wm.  T.  Hardie  ft' Co.; 
but,  according  to  the  weight  of  the  te8ti-< 
mony,  G.  B.  Montgomery  bad  no  authority 
to  secure  bis  ladebtedness  of  $5.0(^.81  in  the 
manner  that  be  attempted.  It  Is  proven  that 
he  did  not  have  the  least  authority  to  tjins 
transact  in  the  name  of  the  firm  of-  which 
lie  Was  a  partner  at  the  time. 

In  addition  to  executing  bis  note  In  the 
name  of  the  firm,  which  he  left  with  Hardie 
ft  Go.  to  represent  an  asserted  indebtedness 
of  ttffe  firm,  he  entered  Into  an  agreement 
with  Hardie  ft  Co.  to  ship  800.  bales  of  cot- 
ton to  them,  or,  If  he  failed  in  shipping  that 
number  of  bales,  then  to  pay  a  stated  com- 
mission. In  this,  also,  he  does  not  appear 
to  have  had  the  authorization  of  the  firm. 
In  fact,  the  managing  partner  was  J.  L. 
Ferguson,  who  held  the  power  to  transact 
t>nsine6S  for  the  firm,  and  not  Montgomery; 

From  the  proceeds  of  the  shipments  of 
cotton  made  by  M6ntgomery-FerguBon  ft  Co. 
to  Hardie  ft  Co.,  the  latter  satisfied  the  note 
In  their  hands  of  fe.003.81,  and  canceled  It. 


They  never  advised  Montgomery-Ferguson 
ft  Co.  that  ttiey  lud  allied  that  much  of  the 
proceeds  of  the  oottm  to  the  satisfaction  of 
the  said  Indebtedness  of  Montgomery.  Aft- 
er Montgomery's  note  had  bem  satisfied,  as 
Just  saentioned,  Hafdle  ft  Go.  did  not  said  it 
to  the  firm  of  Montgomety-Fe^uson  ft  Gp., 
but  sent  It  canc^d,  with  the  statement,  to 
O.  BL  Montgomwy.  The  evldoice  of  Oie  two 
partners  of  Hsr^le  ft  Go.  Is  that  tb^  thus 
returned  the  note  to  Hontfomery  personally, 
because  tiiey  took  It  for  granted  tiiajt  he  was 
fully  authorised  by  the  partnership. 

Another  note  of  (S,000  figured  In  the  trans- 
action. One  of  0.  B.  Montgomray's  conten- 
tions was  that  the  Arm  of  Mmtgomery-Fergu- 
son  ft  Go.  owed  him  Individually  over  and 
above  the  amount  of  bis  Ind^tednees  to  ^r* 
die  ft  Co.  This  Is  doilsd  by  all  the  members 
of  his  firm,  who  said  um^tlcally  that  the 
firm  owed  him  nothing.        .  . 

The  Victoria  Lumber  Gompony  avslr  that 
Montgomery-Fergusrai  ft  Go.  w^  without 
title  or  Interest  in  or  to  any  of  the  notes  Is- 
sued by  the  said  company,  as  th^  Issned 
them  without  consideration,  and  were  wrong- 
fully and  tortlously  pledged. to  Wm.  T.  Har- 
die ft  Co.;  and  their,  contention  Is  that  Mont- 
gomery-Ferguson ft  Go.  is  without  right  to 
the  remaining  notes.  Montgomery-Ferguson 
ft  Co.'s  contention  Is  that  they  have  no  eon- 
cem  in  these  notes;  tliat  tb^  bad  naught 
to  do  with  tbe  transaction  between  John.  B. 
Jones,  rqgesentlng  the  Victoria  liomber  Com- 
pany, and  Q.  E.  Montgomery,  nor -with  tbe 
transaction  between  'Montgomay  and  the 
firm  of  Wm.  T.  Hardie  ft  Co.  ■ 

Judgment  was  rendered  In  favoi:  of  *de- 
fotdant,  rejecting  plaintUPs  domand,  and 
from  this  Judgmoit'the  plaintiff  appealed. 

[2]  We  have  before  noted  that  plaintiff 
Issued  notes,  negotiable  In  form,  and  placed 
them  In  tbe  hands  of  G.  B.  Montgomery, 
who  was  without  autJiort^  to  receive  them 
for  the  firm  of  Montgomery-Feivuson  ft  Go.; 
and  that  these  notes  were  Issued  iUK>n  the 
mere  promise  of  Montgomery  to  transfer 
lands  In  satisfaction  therefor.  These  notes, 
having  passed  into  the  hands  of  a  third 
person  without  notice,  were  treated  as  the 
notes  of  the  holder.  Plaintiff's  contention 
now  is  that  the  proceeds  ^realised  from  these 
notes  were, used  for  the  benefit  of  tbe  firm 
of  Montgomery-Fergoaon  ft  Co.i  and  that, 
having  been  so  used,  the  defendant  should 
be  condemned  to  pay  them  to  plaintiff. 

The  position,  would  be.  ebtlrely  correct  If 
it  were  sustained  by  the  facts.  Tbe  proof 
Is  that  Hardie  ft  Co.  appropriated  the  pro- 
ceeds of  the  cotton  of  Montgomery-Ferguson 
&  Co.  to  pay  the  individual  note  of  Mont- 
gomery; and  that  this  was  done  without  the 
authority  of  the  firm.  This  leaves  no  gzound 
upon  which  to  bas^  tbe  claim  that  the  de- 
fendant has  been  benefited.  • 

It  seems  that  tbe  firm  of  Hardie  ft  Co.  Is 
still  Indebted  to  tbe  firm  of  Montgomery- 
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Fergnion  ft  Co.  In  casting  ttie  ftcconnt  be- 
tween these  two,  Hardle  &  Co.  and  Mont- 
gomery-Fergnson  A  Co.,  the  latter  are  en- 
titled to  the  proceeda  of  the  cotton  thna  ap- 
propriated, and  when  that  la  taken  into  ao> 
count  it  Is  not  made  to  appear  that  th^y 
bare  been  benefited  by  Montg^nuar's  person- 
al transaction.  Whaterer  amonnt  of  the 
notes  he  pledged,  and  which,  on  the  face  of 
the  notes,  be  had  a  right  to  pledge,  w^t  to 
the  ben^  of  the  defendant  toward  paying 
the  amount  whidi  had  been  illegally  ap- 
propriated, and  cannot  be  recalled.  It  is  a 
ocnnplete  trtihsactlon  which  binds  all  iwrtiee 
concerned.  Things  cannot  be  undone  now 
so  as  to  return  an  amount,  applied  as  be- 
fore nuntioned,  to  plaintiff.  Ttw  Ann  at 
Hardie  &  Co.,  were,  to  all  appearances,  in- 
fluenced by  the  fact  that  these  notes  were 
transferable  by  d^very;  for  one  of  the 
flrm,  Mr.  W.  T.  Hardie,  testUed  that  they  did 
not  know  whether  these  notes  belonged  to 
Montgomwy  individually,  or  to  the  flrm  with 
which  he  was  connected.  It  derolved  upon 
plaintiff  to  prove  the  benefit  which  it  alleg- 
ed the  defendant  received  tn  the  transaction. 

Kow,  as  relates  to  the  land  which  Mont- 
gwnery  had  promised  to  transfer  to  the  Vic- 
toria Lumber  Company,  be  had  no  authority 
from  the  firm  to  tUTolve  It  In  a  land  and 
timber  speculation.  The  flrm  did  not  own 
the  land,  the  Barbe  tract,  which  Montgom- 
ery bad  iwomlaed  to  tranitfw;  and  therefore 
it  was  oat  of  liis  power  to  transfw  It  as 
he  had  promised  to  do.  The  partners,  oth- 
er than  Montgomery,  knew  nothing  about 
the  promise  to  transfer  land,  or  about  the 
notes  ezscnted  by  plaintiff  and  pledged,  as 
before  nmitioued.  The  flrm  owed  nothing 
to  Hontgomory.  The  latter  had  no  authori- 
ty to  reoeive  notes  from  the  Victoria  Lum- 
ber Company,  as  be  was  not  the  manager 
and  representatlTe  of  the  flrm  <tf  Mottgome- 
ry-Fergoson  ft  Co.  Tbe  notes  were  not  a 
source  of  benefit  to  tbe  defendant  partnos 
ship;  A>r  in  tbe  settlement  they  did  not  re- 
oeira  as  mncb  as  the^  were  oitltled  to  from 
the  arm  of  Hardie  ft  Co.  Montgomery 
pledged  tbe  notes  as  a  monber  of  tba*  flrm 
of  Montgomery-Fe^nson  ft  Co.;  but  the  ^ 
O0B.81  was  a  balance  doe  by  G.  B.  Umt* 
gomery  individually. 

The  methods  of  G.  B.  Montgomery  as  a 
business  man  bare  not  alwa^  been  of  the 
best,  and  tbls  waa  known  to  i^lntiff .  Ptaln* 
tiff's  repreaaotatlTe  testified  that  he  thought 
he  had  dumged,  and  bis  manner  of  doing 
business  had  become  more  regular.  The  fact 
remains  that  these  parties  transacted  with 
Urn  without  tbe  least  regard  for  the  flrm, 
with  whidi  th^  never  took  tbe  trouble  to 
enter  into  communication.  They  assumed 
more  than  th^  diould  have.  In  regard  to 
the  promise  to  transfer,  the  land,  they  aeon 
to  have  been  somewhat  indifferent  At  any 
mte.  they  so  acted  as  to  render  it  impossi- 


ble now  to  consider  the  defendant  partner- 
ship liable. 

[1]  In  the  transaction  with  Hardie  ft  Co.. 
we  have  not  found  that  the  business  was 
ctHidncted  In  such  a  way  as  to  InfOTm 
the  parties  concerned  of  what  was  done. 
Amounts  were  appropriated  to  the  saOaCac- 
tton  of  debts  which  were  Individual  d^ta. 
to  the  knowledge,  it  seems,  of  those  with 
whom  the  transactions  were  entered  Intou 
When  the  acts  of  a  partner  are  evidoitly  be- 
yond the  limits  of  his  authority,  third  per^ 
sons  must  ascertain  at  their  risk  whether 
he  has  the  assent  of  his  partners.  AUoi, 
Nugent  ft  Co.  V.  Oary  et  aL,  83  La.  Ann. 
1456.  There  was  no  attonpt  whatever  made 
in  that  direction,  and  too  much  waa  taken 
for  granted  from  the  first. 

There  is  only  one  altemattve  left  to  na; 
it  is  to  affirm  the  Judgmoit  It  la  tbera- 
fore  ordered,  adju^ced,  and  decreed  that  fbe 
Judgment  aroealed  ftrom  la  al&rraed,  at  ap- 
pellant's  coMs. 

PROVOSTT,  J.,  takes  no  part;  not  bav 
Ing  heard  the  argument 


(130  La.) 

No.  10,071. 

CTTT  OF  SHKEVBPOBT  v.  SMITH. 

(Supreme  Court  of  Louisiana.   Jan.  29,  1912: 
Rebeariug  Denied  Feb.  26,  1913.) 

(Bwtlahut  ht  the  CwtJ 
L  OONSTrrnnoNAi,  Law  (|  14*)— <30iiBnuo- 

nON— QXNEBAL  RUUES. 

In  interpreting  the  words  of  the  Consti- 
tntion,  the  presumption  is  In  favor  of  their 
natuTEtl  and  popular  meaning  at  the  time  that 
they  were  used,  unless  the  subject  m  text  sug- 
gest that  they  were  used  in  a  technical  sense: 
and  the  reason  and  spirit  which  snperindoeed 
their  use  should  be  considered, 

[Ed.  Note.— For  other  cases,  see  Constltn- 
tional  Law,  Cent  Dig.  I  11;  Dee.  Dig.  1  14.*] 

2.  IKTOXICATINO   laQUOBS    (1  46*)— lilCKRSK 

Tax— **Maw  LiQUOB." 

Tbe  term  "malt  Uguors,**  as  used  in  the 
provision  of  article  229  of  the  Constitution, 
which  reads,  "This  restriction  shall  not  apply 
to  dealers  in  distilled,  alcoholic  or  malt  uq- 
uors,"  and  whereby  political  corporations, 
throughout  the  state,  are  left  free  to  impose 
license  taxes  imou  the  dealers  thus  mentioned, 
without  regard  to  the  action  or  nonaction  or 
the  state  in  sach  cases,  most  be  regarded  as 
applying  to  malt  liquors  which  are,  or  may  be. 
used  as  beverages,  ood  which  are  Intoxicating, 
and  as  ha^ng  no  appUcatton  to  malt  Uqaors 
which  are  not,  or  may  not  be,  so  nsed»  and  are 
not  Intoxicating. 

[Eld.  Note.— For  other  cases,  sea  lutoxlcatiiv 
LlQuors,  Dec.  Dig.  {  46.* 

For  other  definitions,  see  Words  and  Fluwa- 
es,  vol  S,  pp.  4314,  4316.] 

Appeal  from  First  Judicial  District  Court. 
Parish  of  Caddo ;  B.  W.  Sutberlin,  Jodga. 

Rule  by  the  C^ty  of  Sbrevepcnt  to  Gbarles 
Smith  to  show  cause  why  he  should  not  pay 
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«  license  tax.  From  a  judgment  for  dtteaH- 
ftnt,  the  dty  appeals.  Affirmed. 

G.  W.  Jack,  City  Atty.  (W,  P.  Hall,  of 
coDDsel}.  for  appellant  Alexander  ft  WQUn- 
■on,  for  appellee. 

Statement  of  the  Case. 

HONBOG,  J.  The  dty  of  Shreveport  ruled 
defendant  to  show  cause  why  he  should  not 
pay  a  license  for  selling  "near  beer,"  or  dla- 
ooutlnne  the  business,  alleging  that,  onder  a 
city  ordinance,  he  was  liable  for  a  minimum 
licoute  of  f200,  and,  under  section  20  of  Act 
No.  171  of  188S,  it  was  entitled  to  proceed 
against  him  by  rule.  Defendant  Interposed 
an  exceptl<m  of  "no  cause  of  action,"  and, 
angering,  admitted  that  be  was  engaged 
in  selling  a  nonlntoxlcating  nonsplrltuous 
malt  beverage,  known  as  "hiawatha,"  for  the 
sale  of  which,  he  all^ces,  the  dty  has  no  au- 
thority to  Impose  a  license  tax,  for  the  rea- 
son that  the  state  has  imposed  no  such  tax, 
and,  under  the  CkmstitnticMi,  the  dty  can  int- 
pose  no  tax  upon  such  bustness  in  excess  of 
that  imposed  by  the  staU.  He  further  al- 
leges that  the  ordinance  relied  on  is  illegal. 
In  that  it  purports  to  Impose  a  poialty^  whldi 
the  dty  is  without  authority  to  impose; 
bat.  as  tte  ordinance  imposes  no  pmaltr, 
tliat  ground  was  abandoned  In  the  district 
oonrt  nie  Judge  a  qno  in  an  able  and  a- 
hansttve  opinion  sustained  the  defense  first 
above  nunttoned,  and  the  dty  has  appealed. 

Opinion, 

[2]  The  ordinance  here  called  In  amstion 
purports  to  fix  the  license  for  the  "business 
of  selling  nonintoxicattng,  malt  Ilqnor,  known 
as  near  beer,  hlawatha,  or  any  other  name 
that  may  be  used  to  designate  It"  It  was 
admitted  that  the  member  <jt  the  dty  coon- 
cU  by  v^baax  it  was  introduced  would  testify 
that  the  pwrpose  was  to  aid  in  enftnrdng  the 
pioliU>itlai  ordinances  and  laws,  ratber  than 
to  provide  a  revenue  and  that  tiie  buriness 
of  stfling  Donlntoxlcatlng  malt  liquor  is  be- 
ing used  as  a  cover  for  the  sale  of  Intoxicat- 
tng  malt  Uqnor. 

Artide  229  (tf  the  Constitntlon  contains 
the  provision: 

"No   political   corporation   shall   impose  a 

S eater  license  tax  than  ia  imposed  by  the 
iueral  Assembly  for  state  purposes.  This 
restriction  shall  not  apply  to  dealers  in  dis- 
tilled*  alcoholic,  or  malt  liquors.** 

It  Is  not  contended  that  a  political  corpo- 
ratloo  can  Impose  a  license  tax  where  the 
state  has  imposed  none,  save  In  the  cases 
spedally  excepted,  but  it  is  said  that  by  the 
provision  thus  quoted  there  are  excepted 
two  classes  of  cases,  to  wit  the  case  of  the 
dealer  in  distilled  and  alcoholic  liquors,  in- 
cluding malt  liquors  that  are  intoxicating, 
and  the  case  of  the  dealer  in  mslt  liquor  that 
is  not  intoxicating.  The  question,  then,  is, 
What  did  the  framers  of  the  Constitution 
mean  by  ths^  use  of  the  words,  "malt  llqaors,** 


in  file  connection  in  wtiich  fiiej  xmei  them? 
The  three  words,  "distilled,"  "alcoholic,**  and 
"malt"  are  used  as  adjectives,  qualifying  the 
noun,  "liquors,"  and  the  lexicographers  give 
us  the  following  Information  concerning  their 
meaning  when  eo  used: 

"Distilled  *  •  •  liguors,  ordinarily  alco- 
holic llgnors,  obtained  by  diatillation,"  etc. 

•  •        •        •        •        •  • 

"Alcoholic  Of  or  pertaining  to  alcohol,  or 
partaking  of  its  qaaliaes. 

"AlcoboL  *  •  «  One  of  the  products  of 
vinous  fermentation  and  contained  in  wine 
(hence  called  spirit  of  wine),  beer,  wblaky  and 
tbe  other  fermented  and  distilled  liquors,  of 
wUch  It  Is  the  intoxicating  prindple.** 

"Intoxicating.  *  *  *  Some  of  the  courts 
indnde  under  this  term  all  liquors  that  are 
shown  to  produce  intoxication;  and  all  courts 
take  judicial  notice  of  the  nature  of  the  ordi- 
nary intozicatlog  liquors,  sndi  «s  brandy,  whis- 
ky.  wine,  beer,  gin,  etc. 

•  «**•*• 

"Malt  liquor;  beer— slansr  or  colloq.** 
"Malt  liquor  (in  minor  col.).    A  fermented 
liquor,  as  beer  made  with  malt*' 

Webster's  New  Int  Die.  (1911). 
"Intoxicating  Liquors— (1)  In  General.  In 
the  absence  of  a  statutory  definition,  this  term 
is  nnderstood  to  indnde  any  liquor  intended  for 
ase  as  a  beverage  or  capable  of  being  so  used 
which  contains  such  a  proportion  of  alcohol 
that  It  will  produce  Intoxication  when  imbibed 
in  such  quantities  as  It  is  prsetlcslly  possUtle 
for  a  man  to  drink." 

•  •••••• 

"Liquor  or  Liquors.  Blther  of  these  terms, 
standing  alone.  Is  too  wide  to  have  a  precise 
legal  dgnificatioD,  unless  exidained  by  the  eon* 
text  or  by  necessary  inferences  from  the  sub- 
ject matter  of  the  statute.  When  thus  ex- 
plained, however,  the  terms  are  commonly  un- 
derstood as  induding  all  varieties  of  intoxicat- 
ing beverages,  wheuer  spirituous,  vinous  or 
malt*'  28  Cy&  pp.  67,  6L 

"Malt  liquors.  TUs  term,  in  Its  common 
and  popular  usage,  includes  such  Uquors  as 
beer,  ale,  porter  and  stout,  and  is  dearly  in- 
applicable to  wines  and  dder." 

23  Crc  pp.  57,  60,  61. 

"liquor.  A  Uquid  or  fluid  sabstance,  as  wa- 
ter, milk,  blood,  sap.  •  *  •  (2)  A  strong  or 
active  liquid  of  any  sort.  Specifically — (a)  An 
alcoholic  or  apirltuous  liquid,  either  dutilled 
or  fermented;  espedally,  a  spirituous  or 
tilled  drink  as  distinguished  from  fermented 
beverages,  as  wine  or  beer." 

"Malt.  •  ♦  •  (2a)  Pertaining  to,  or  con- 
taining, or  made  with  loalt— malt  liquor,  a 
general  term  for  an  alcoholic  beverage,  pro- 
duced by  tbe  fermentation  of  malt  as  opposed 
to  those  obtained  by  the  distillation  of  malt  or 
mash."  Century  Die 

The  last  definition,  above  quoted  from  Oyc, 
goes  on  to  say  that  the  courts  decline  to  take 
judicial  notice  of  all  the  varieties  of  malt 
liquor,  or  to  rule  judldally  that  all  malt 
liquors  are  Intoxicating,  unless  it  is  bo  de- 
dared  by  statute;  that  question  being  left 
to  the  juries  In  partlcnlar  cases.  And  it  is 
further  said  that: 

"If  the  Btatnte  specifically  forbids  the  unli- 
ceased  sale  of  malt  liquora,  the  question  of  the 
intoxicating  properties  of  the  liquor  sold  Is 
Immaterial.  It  fs  only  necessary  to  determine 
whether  it  was  a  malt  liquor" — citing  Eaves  v. 
State,  113  Ga.  749,  39  S.  B.  318,  and  State  v. 
O'Gonnell,  99  Me.  61,  58  AtL  S8k 
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^niftt  there  are  malt  Uanora  which  are  BOt 
IntoKlcattaig  la  nncUsputed,  ^nd  la  admitted 
In  thia  caae,  and  It  is  also  beyond  dispute 
that  there  are  anch  liquora  wfaldi  ar^.  not  in- 
toided  to  and  are  not  capable  of  bdng, 
used  as  bereniges.  And  this  latter  proposi- 
tion is  equally  tnie  of  distilled  and  alcoholic 
llquora,  naptha  and  attar  of  rose  being  dls- 
tiOled  Uanora  (In  the  broadest  sense  of  the 
word  llqaon);  and  a  large  proportion  of  the 
preparations  enumerated  in  the  pharmacopsea 
betas  alcohtdlc  liqpors  In  the  sense  that  al- 
cohol is  an  important  ingredient,  bnt  in  the 
one  case  the  liquors,  though  distilled,  are 
not  Intoxicating  and  in  neitiier  caae  are  the 
Uqnon  Intended  to  b^  or  capable  of  being, 
used  as  berenges. 

[1]  On  the  other  liand,  it  Is  plain  from  the 
toT^otng  citationa  that,  where  from  the  sub- 
ject-matter to  which  they  are  applied  or  the 
context  it  appeara  that  the  words,  "distilled, 
alcoholic  or  malt  liquors,"  are  used  with  ref- 
erence to  the  evil  of  intemperate  drinking, 
their  usual  and  popular  meaning  is  distilled, 
alcoholic  or  malt  liquors  that  are,  or  may  be, 
used  as  bererages,  and,  when  so  used,  are 
capable  of  producing  lntoxlcati<m.  The  ques- 
tion In  this  case,  therefore,  Is  not  In  bow 
many  senses  the  words  mentioned  ml^t  hare 
been  used,  but  In  what  sense,  or  senses,  were 
they  used?  And,  in  order  to>  answer  that 
question  correctly,  we  must  attribute  to  them 
their  ordinary,  and  not  an  unusual,  and  per- 
haps unheard  of,  meaning. 

"The  words  and  terms  of  a  constitutioii,  like 
those  of  a  atatnte,  axe  to  be  iDterpretkd  aad 
understood  in  their  moat  natarRl  and  obvions 
meaning,  uolesa  the  anbject  indicatea,  or  the 
text  suKg^atB,  that  tbey  have  been  used  In  a 
technical  aense.  The  presumption  is  in  favor 
of  the  natural  and  popular  meaning  In  which 
the  words  are  usually  understood  by  the  peo- 
ple who  have  adopted  them."  8  Cyc.  p.  734. 
'The  worda  and  terms  of  a  coostitntional  arti- 
cle, like  those  of  a  law,  are  to  be  understood 
in  tiielr  most  usual  sisnifieation;  and,  in  or- 
der to  ascertain  the  true  meaning  of  a  statute, 
the  reason  and  spirit  of  it  should  be  consid- 
ered, and  alao  the  cause  which  superinduced 
its  enactment."  'Shreveport  Gas  &  Co.  t.  As- 
sessor, 47  La.  Ann.  65,  16  Soatii.  6S0. 

When,  in  1898,  the  preseit  Oonstttution 
was  adopted,  It  is  safe  to  say  that  but  tew 
persons  In  this  state  had  erer  beard  the 
teim,  "near  beer  "  or  had  ever  heard  of  'liia- 
watha"  (spelled  with  a  small  "h,"  and  ap- 
plied to  a  bererage),  and  we  tiilnk  it  equally 
safe  to  say  that  there  were  none  who.  read- 
ing tile  language  which  we  are  now  endeav- 


oring to  Interpret,  and,  finding  the  wordK. 
"distilled  alcohoHc  er  malt  liquors"  used, 
together  for  the  obvious  purposes  of  Test-' 
Ing  in  the  local  hntboritiefl  a  wider  control  In 
matters  affecting  intempmte  drlnkii^  than 
in  other  matters,  would  not  unhesitatingly 
have  condnded  that  wSl  of  t^iosa  words  was 
intended  to  apply  to  inlxndfiating  bererag^ 
and  not  to  nonintoxlcanta.  - 

The  fromen  of  the  Ckmstitution  knew  thaC 
the  traffic  in  intoxicating  Uqnor  la  firao^t 
with  erll,  but  they  did  not  know,  and  conld 
not  anticipate,  that  the  traflBc  in  one  mmln- 
toxicant  (and  one  of  irtiich  tb^  bad  proba- 
bly nerer  heard)  would  any  more  than  the 
traffic  in  another  serve  as  a  cover  for  the 
traffic  In  intoxicants.  We  are,  therefore,  of 
opinion  that  In  framing  the  provision  reljed 
on  by  plaintiff  the  intention  was  tliat  It 
should  apply  to  dtetllled,  alcoholic,  and  molt 
llquora  which  are,  or  may  be,  used  as  bev- 
enges,  and  which  are  intoxicating  and  that 
it  was  not  intended  to  apply  to  malt  Itqiuns, 
or  any  othw  UquMs,  which  are  not  so  used 
and  are  not  intoxicating. 

In  the  case  of  State  v.  Maroun.  128  La. 
82(^  65  South.  472,  this  court  had  occaidon  to 
interpret  the  act  No.  4  of  1010  (extra  sea- 
aionK  which  provides  that.  In  prohibition  ter- 
rititfy: 

*^e  term  'grog'  or  tlppUng  shop,*  as  used 
in  the  statutes  *  •  *  is  hereby  declared  to 
mean  any  shop  or  place  where  Into^cathis, 
spirituous,  vinoos,  or  malt  liquors  are  sold  or 
aerved  at  retail  by  any  person,  aaaodatlon  or 
corporation,  who  charges  for  said  Hqaors  or 
for  service  thereof,  or  charges  for  providlog 
lockera  or  other  places  for  convenieDtly  han- 
dling or  uring  said  liquors,  or  for  Idng  said 
liquors,  or  shall  make  any  charge  ot  whatever 
nature  ■  for  the  handling,  keeping,  servini  or 
furnishing  accommodations  for  persons  using 
or  drinking  said  liquors,"  etc 
f 

And  It  was  hdd  that  the  act  most  ba  'Con- 
strued as  inclndlnc  only  malt  Uqnon  that 
are  intoxicating."  The  learned  coonsel  for 
plaintiff  tihink  that  the  conclusion  thusxcatiti- 
ed  does  not  establi^  a  precedent  ulildi  can 
be  aivlied  in  tiie  caae  at  bar.  We  are  mndi 
inclined  to  think  that  It  does,  but  will  not 
lengthen  this  (pinion  by  attempting  to  rea- 
son the  matter  out  It  Is  quite  certain  that 
there  Is  no  conflict  between  the  views  which 
wen  there  e^iresaed  and  those  upon  whkUi 
we  predicate  the  oondnslon  readied  In  the 
instant  case. 

For  the  reasons  thus  assigned,  the  lodg- 
ment appealed  from  Is  affirmed,  at  t3ie  cost 
of  the  appellant 
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(130  La.) 

No.  19.022. 

CITY  OP  SHRETE^RT  SMITH. 

(Supreme  Court  of  LooiBiana.   Jan.  20,  1812. 
Rebearins  Denied  Feb.  20,  1912.) 

(SvOalmt  hv  Bditoridl  Staff.) 

Irtozicatiitg  liiquoBB  (1 16*>— iJOBNsx  Tax- 
es —  Businias  Subject  —  GoNmTUTioNAi. 
Pbotibionb. 

A  eltf  ordinanM  impoaing  a  tax  on  the 
basinm  of  aellimg  nooiDtozicatiDK  malt  liq- 
aors,  known  u  *%ear  beer,"  "hlawatha,"  or 
any  otber  name  that  may  be  aaed  to  derignate 
them,  where  the  state  unposea  no  each  tax, 
is  violatiTe  of  Const,  art.  220,  providing  tliat 
no  political  corporation  shall  impose  a  neater 
license  tax  than  is  imposed  by  the  General  As- 
sembly for  state  pnrpoaea,  except  as  to  deal- 
ers in  distilled,  alcoholic,  or  ouQt  Uqaors. 

lEA.  Note.— For  other  cases,  see  Intozicat- 
u^Liqaors.  Ont  Dlf.  U  17>  X8;  De&  Dig. 

Appeal  fzotu  CBty  Grart  of  Slmroporti  Zj» 
0.  Blancliftrd,  Jndffti 

PFosecntlon  agidiiat  GliaxlM  Smltb  for  vi- 
olation of  an  ordinance  of  tbe  (Xty  of 
Shrer^tort'  From  a  Judcmeirt  tcx  defMid- 
an^  tbe  Glty  appeala.  Afflrmed. 

G.  W.  Jack,  <3tT  Atty.  (W.  P.  Hall,  of 
cotmsd).  Cor  appellanL  AlaxanJer  &  Wilkin^ 
■on..'for  aroeUeeu 

MONROE),  J.  Ttda  case  was  argued  with 
tbe  case  bearlns  tbe  same  title.  No.  10,071* 
67  Sontb.  6fi2,  this  day  decided.  Xn  that 
case,  the  same  defendant,  having  been  pro- 
ceeded against  by  rule  In  a  civil  proceeding^ 
to  compel  blm  to  iny  a  license  tax  onder  an 
OTdlnanoe  of  the  city  of  Shrev^Tort  Impoe- 
big  such  tax  upon  "the  business  of  aelllng 
uonintoxlcating  malt  Uqoors,  known  as  *near 
beer,'  lilawatha,'  or  any  otber  name  that 
may  be  naed  to  ^aslgnate  It,"  attached  tiie 
ordinanoe,.  as  In  conflict  with  so  mii6h  of 
artlcla  229  of  ttie  (3onstltatlon  as  provides 
that  "no  political  corporation  shall  Impose 
a  greater  Uce^^B  tax  than  Is-lmpoaed  by  the 
GoienU  Assonbly  for  state  purpoeeSr"  and 
ss  not  within  tbe  exception,  "this  restric- 
tion shall  not  apply  to  dealers  In  distilled, 
aleobollc  or  malt  Unnors,"  and,  tbe  district 
coozt  baving  sostalned  the  attack,  Its  Jndg- 
nmit  was  afflrmed.  In  the  Instant  case  the 
defendant  was  proceeded  against  criminally 
for  nonpaynwiit  <tf  <be  same  taxi-  and,  having 
first  donurred  on  tbe  ground  that. tbe  affi- 
davit <diariad  no  offense  known  to  the  laws  of 
the  states  parish,  or  dty,  be.  In  tbe  event 
of  bis  dannrrer  being  ovemiled,  moved  to 
qnaah  the  affidavit  upon  the  same  grounds 
that  wetm  set  Qpl^  him  in  tbe  dvU  proceed- 
ing ;  and,  tbe  maboa  baving  been  sustained, 
the  dty  has  appealed.  Having  held  In  the 
case  above  refwred  to  that  the  ordinance 
relied  on  by  the  city  which  Imposes  tbe  tax 
in  question  was  onconstltntlonfll,  and  having 


glva  onr  rehsons  Iberefor,  It  Is  dnneoessary 
to  TQwat  them. 

For  the  reasons  this  day  assigned  In  tbe 
case  tbe  dty  of  Shreveport  against  this 
same  defendant,  No.  19,071,  of  the  docket  of 
this  conrt,  it  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  Judgment  herein  ap- 
pealed from  be  affirmed. 


(180  IdL) 
No.  18,S4& 
iJ.  BABBB  V.  BURTON-SWARTZ  07- 
FRESS  GO.  (BAKEBp-WAKEFIBLD 
CIPRB8S  (XXt  Intervener). 
(Supreme  Court  of  Louisiana,  Jan.  29,  1912. 
Rehearing  Denied  Feb.  26,  1012.) 

(BylUibiu  by  the  Court.) 

1.  Afpk&z.  aivd  Hbbob  (I  1210*)— Bbuavd— 
Fbocboube. 

Where  a  case  was  remanded  because  the 
Judge  a  quo  erred  in  dismissing  an  interven- 
tion after  trial  on  the  merits,  the  jadge  prop- 
erly refused  to  allow  \  trial  de  novo,  and 
properly  took  the  coae  nnder  advisement. 
Saint  V.  Martel,  127  La.  78,  68  South.  482, 
reaflirmed. 

[Ed.  Note. — ^For  othor  eases,  aee  Appeal 
and  Brror,  C*uL  Dig.  f  4670;  Dec.  Eng.  | 
1210.*] 

2.  LiBBL  AIID  Slakdxb  (|  140*)— Slutdke 

OF  TmX— BVZDXNCE, 

In  a  Jactitation  smt.  a  tfdntiff  or  Inter- 
vener allegliv  slander  of  his  title  must  prov» 
actual  possession  of  the  premtees  In  order  to 

maintain  the  action. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  H  887-401;  Dec  Dig.  | 

i4a»i 

8.  I^nn.  Aim  Slardkb  (|  140*)— ftaiAHDzs 

or  TitLB— DBrairsBs. 

Want  of  actual  possession  of  the  prem- 
ises in  tbe  plaintiff  or  Intervener  may  be 
pleaded  by  tbe  defendant  by  way  of  exception. 

[Ed.  Note.— For  odier  cases,  aee  Ubel  and 
Slander,  Cent.  Dig.  H  897-401;  Dec.  Dig.  | 
140.*] 

4.  Logs  and  Looaxna  (|  8*)— Pubohasb  ow 

Tim  BIB— Right  to  Possbbsioh. 

An  Intervener  whose  title  deed  to  the 
timber  on  a  tract  of  swamp  land  prohibits 
him  from  deadening,  cutting,  pulling,  hauling, 
or  removing  any  of  the  trees  thereon  untu 
the  payment  of  certain  notes,  given  for  tbe 
remainder  of  the  purchase  price,  has  no  pres- 
ent title  to  posses'sioQ  of  said  timber;  and 
his  poBsession  of  a  railroad  right  of  way  ou 
tbe  premises  cannot  be  considered  as  extend- 
ing to  the  boundaries  of  tbe  tract. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  H  6-12;  Dec.  Dig.  {  3.*} 

Appeal  from  Twoity-Seventh  Judicial  Dis- 
trict Court,  Parish  of  Assumption;  Paul 
I^ecbe,  Judge. 

Action  by  Gustavo  J.  La  Barre  against  the 
Burton-Swartz  Gypresa  Company.  The  Bak- 
er-Wakefleld  Cypress  Company  intervened. 
Jndgmoit  toT  totervener,  and  def^dant  ap- 
peals. Reversed,  and  IntwventUm  dismissed. 

Pngh  it  Lenmnn  and  Befittie  A  Beattl^  for 
appellant    Marks,  Wortham  A  Le  Blanc, 

for  Intervener. 


•fer  other  eases  see  sasM  tepfai  sad  seeUon  NUMBER  la  Dee.  Dig.  a  Am.  Die.  Kay  No.  Series  a  Bep'r  ladasw 
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LAND,  J.  This  case  was  before  us  in 
1910,  and  being  of  opinion  that  the  trial 
ju^e  erred  In  not  deciding  the  Intervention 
on  the  merits,  remanded  the  cause  for  fur- 
ther proceedings  according  to  Iaw.  See  128 
lia.  982,  53  South.  IIS. 

The  plaintiff  brought  a  Jactitation  suit, 
based  on  alleged  actual  possession  of  tlie 
premises  and  slander  of  his  title  by  the  de- 
fendant The  defendant,  after  filing  sereral 
exceptions,  farther  excepted  that  plaintiff 
was  not,  nor  had  be  ever  been.  In  possession 
of  the  timber  In  dispute,  and  arerred  tlut 
the  defendant  bad  its^  been  in  possession 
as  owner  of  both  laud  and  timber  for  more 
than  one  year  previous  to  the  Institution  of 
the  salt 

The  Intervener  then  Interpleaded,  and  set 
up  possession  in  Itself  and  authors  for  many 
years  of  said  land  and  timber,  and  denied 
the  alleged  possession  of  the  same  by  the 
plaintiff  or  by  the  defendant.  Intervener 
further  alleged  that  both  plaintiff  and  the 
defendant  were  slandering  its  title. 

Defeudaut,  under  reservation  of  its  excep- 
tion as  to  possession,  set  up  against  plaintiff 
title  in  itself,  and  pleaded  tbe  prescription 
of  10  and  SO  years.  Defendant  flled  slnjllar 
pleadings  against  the  demand  of  the  Inter- 
vener, who  in  turn  pleaded  against  tlie  title 
set  by  defendant  the  preacriptlons  of  10 
and  30  years. 

Tbe  result  of  tbft  first  trial  liaB  been  al- 
ready stated. 

The  case  was  remanded,  and  the  judge 
took  the  case  under  advisement  on  the  record 
as  It  stood,  and  rendered  judgment  in  favor 
of  the  intervener  on  tbe  issues,  both  as  to 
possesion  and  as  to  title.  Defendant  alone 
appealed.  Plaintiff  has  not  appealed  or  join- 
ed In  the  appeal  by  answer.  Hence  as  to  him 
the  judgment  briow  cannot  be  disturbed. 

[1]  The  case  was  properly  taken  under  ad- 
visement by  the  trial  judge,  because  it  was 
remanded,  not  because  it  had  not  been  heard 
on  the  merits,  but  because  It  had  not  been 
decided  on  the  merits.  See  Saint  t.  Martel, 
127  La.  73,  63  South.  432. 

The  timber  in  dispute  between  the  Interven- 
er and  the  defendant  Is  in  the  N.  W.  H  of 
section  54,  township  12  S.,  range  15  SL 

Tbe  Intervener  acquired  all  the  cypress  and 
saw  timber  on  said  quarter  and  other  sub- 
divisions of  sections  in  February,  1907,  by 
conditional  purcliase  from  Charles  W.  Moore, 
Robert  Moore,  Jr.,  and  the  minor,  Leah 
Moore.  The  sales  were  made  for  part  cash, 
and  balance  on  terms  of  credit,  represented 
by  notes  maturing  December  1,  1907,  1908, 
1909,  and  1910.  The  deeds  conthlned  the  fol- 
lowing stipulation : 

"It  is  distinctly  agreed  and  understood  be- 
tween the  parties  to  tliis  act,  that  no  timber, 
except  saeh  as  may  be  necessary  for  a  right 
of  way  foe  railroad  across  the  land  upon  which 
the  same  rests,  or  any  part  thereof,  to  readi 


adjacent  lands  beloiwini  to  tbe  Baker^Wake- 
field  Cypress  Oo.,  Ltd.,  thall  be  deadened,  cot, 

f lulled,  hauled  or  removed  from  any  of  the 
andfl  hereinabove  described  and  cooveyed  until 
the  two  first  pajm^ats,  represented,  etc., 
*  *  *  shall  have  been  fuUy  paid  and  sat- 
isfied ;  the  balance  of  said  purchase  price  to 
be  fully  secured  to  the  satisfaction  of  the 
holder  of  the  said  notes  at  that  time  before 
the  removal  of  said  timber." 

In  July,  1907,  the  defendant,  holding  title 
under  a  recorded  chain  of  conveyances  going 
back  at  least  to,  1889,  surveyed  and  staked 
several  lines  of  tramway  through  the  N.  W. 
%  of  section  54.  In  August,  1907,  the  inter- 
vener commenced  the  construction  of  a  tram- 
way tlirough  the  northern  part  of  the  same 
quarter  section  for  the  purpose  of  reaching 
other  lands  beyond  the  land  In  suit.  Plaintiff 
instituted  the  present  suit  on  September  12, 
1907,  and  on  November  30,  1907,  the  petition 
of  Intervener  was  filed.  The  case  as  made 
up  presented  the  conflicting  claims  of  the 
three  different  litigants  to  actual  possession 
of  the  same  tract  of  virgin  timber  at  tbe 
same  time.  These  contentions  suggest  the 
dubious  nature  of  the  claims  of  at  least  two 
of  the  parties  to  the  controversy.  The  claim 
of  plaintiff  has  been  eliminated.  The  claim 
of  defendant  rests  on  the  survey  and  staking 
of  the  lines  of  a  proposed  tramway,  and  the 
claim  of  the  intervener  rests  on  the  partial 
construction  of  another  tramway  through 
the  same  tract,  as  already  stated.  The  con- 
struction work  of  the  Intervener  did  not  Im- 
pinge on  the  staked  right  of  way  of  tbe  de- 
fendant, and  vice  vma.  Both  parties  In- 
tended merely  to  pass  tiuongh  the  tract  with 
their  tramways. 

[4]  The  purchase  of  the  timbor  by  Inter- 
vener was  subject  to  tbe  condition  that  be 
paid  certain  notes  to  become  due,  and  at  tbe 
same  time  secured  the  paym^t  of  the  re- 
mainder of  the  notes  given  for  the  price. 
It  follows  that  intervener  by  the  sale  ac- 
quired no  present  rights  of  possession,  and 
the  contract  could  not  be  enforced  until  the 
event  happraed.  O.  C.  2043.  Under  the 
very  letter  of  the  conditional  contract  of 
sale,  the  intervener  had  no  right  to  take 
possession  of  the  timber  for  any  purpose. 

As  a  matter  of  fact,  the  Intervoier  had  no 
actual  possession  of  the  timber,  but  was 
merely  exercising  the  right  of  way  for  rail- 
road purposes  granted  in  the  acts  of  sale 

The  question  of  title  can  be  raised  and  de- 
termined under  Act  38  of  1906. 

We  therefore  conclude  that  defttidant's 
exception  of  want  of  possession  In  int«*vai- 
er  should  have  been  sustained. 

It  is  therefore  ordered  that  the  judgment 
below  as  between  the  intervener  and  def«id- 
ant  be  reversed,  and  it  is  now  ordered  that 
the  Intervention  t>e  dismlseed,  and  that  luter- 
veaer  pay  the  costs  occasioned  by  Its  inter- 
Toitlon  and  the  coats  of  this  appeaL 
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DAILBT  T.  HOBTON;   (No.  16.568.) 

(Sqpreme  Court  of  MlsilulppL  Feb.  28, 
,  1912.) 

WlLU  (I  788*)— OOVBTBUOnON— AOCKtFAL  OV 

Right  to  Dbtibb. 

A  wUl  provided  tbat  the  executor  Bboold 
famish  testator*!  wife,  doriog  her  life  or  wid- 
owhood, and  lUs  children,  with  a  sufficiency 
from  the  income  and  corpos  of  his  estate  to 
enable  them  to  live  comfortably,  but  ecouomi- 
ealljr,  and  directed  that  the  executor  should 
five  each  of  testator's  sons  a  collegiate  edu- 
cation, and  a  professional  one  if  the  estate 
would  afford  it.  and  that  the  estate  should  not 
be  divided  until  the  youngest  son  then  Uvins 
■bould  reach  21  yean  and  should  have  finished 
his  college  and  professional  education.  >  A. 
codicil,  executed  after  the  subsequent  birth  of 
a  daughter,  provided  tbat  she  should  share 
eqoallr  with  the  other  children  in  all  the  prop- 
erty. Beld  that,  after  all  the  sons  bad  be- 
come of  age  and  were  self-supporting,  while 
the  daughter  was  14  years  of  age  and  still  in 
school,  the  income  from  the  estate,  after  al- 
lowing for  the  support  of  the  widow,  should 
be  applied  to  the  ooaintenance  and  education  of 
the  daughter,  and  any  surplua  added  to  the 
corpus  of  the  estate,  and  after  the  arrival  of 
the  daughter  at  the  age  of  21  the  executor 
should  then  divide  the  estate,  and  that,  until 
she  reached  that  age,  no  part  of  the  estate 
should  be  used  for  any  purpose,  except  the 
support  of  the  widow  and  the  maintenance  and 
education  of  the  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dfg.  H  181»-1846:  Dee.  Dig.  i  733.*] 

Appeal  from  Chancery  Courts  Grenada 
Coanty;  I.  T.  Bloont.  Ciuncellor. 

"Not  to  be  ofitdaUy  reported." 

Bill  in  equity  bj  Sarah  Louise  Horton 
i^Inst  R.  DaUey«  executor.  From  a  decree 
for  complainant,  def^dant  appeals.  Af- 
firmed. 

This  is  a  frieudly  suit  for  the  construction 
by  the  court  of  the  will  of  B.  Horton,  de- 
ceased. Mr,  Horton  left  a  last  will  and  tes- 
tament, In  whidi  be  gave  his  homestead  and 
all  appnrtoi&nces  to  his  wife  during  hex  life- 
time or  widowhood,  as  a  home  for  herself 
and  their  children.  The  will  provided,  fur- 
ther, that  the  executor  "shall  furnish  my 
Bald  wife  durliig  her  lifetime  or  widowhood, 
and  my  said  children,  with  a  suffldenuy  from 
the  Income  of  and  from  the  corpus  of  my 
estate  to  enable  them  to  live  comfortably  but 
economically."  At  the  time,  the  will  was 
written  the  appellee,  his  youngest  child  and 
only  daughter,  had  not  been  bom;  but  a  cod- 
icil Is  attached  to  the  will  which  provides 
that  "she  shall  share  equally  with  my  other 
children  in  all  my  property." 

The  will  also  contains  the  following  pro- 
Tlsltms:  "X  will  and  direct  that  my  said  ex- 
ecutor fdiaU  give  each  one  of  my  said  sons  a 
collegiate  education  and  also  a  professional 
one  if  my  estate  will  afford  it,  ev»i  if  he 
should  have,  to  dispose  of  property  herein  to 
do  so,  but  I  wish  him  to  use  bis  best  discre- 
tion in  the  matter  of  disposing  of  the  prop- 
erty as  well  as  of  giving  the  education  above. 
I  desire,  will  and  direct  that  their  said  es- 


tate shall  not  be  divided  ontU  the  youngest 
one  then  living  shall  arrive  at  tbt  age  of  21 
years  and  shall  have  finished  his  collegiate 
and  professional  education." 

At  the  time  of  the  flll^  of  this  petition, 
all  of  the  three  sons  of  deceased  had  become 
of  age  and  were  self-supporting,  and  the  ap- 
pellee, the  daughter,  was  14  years  of  age  and 
still  in  school.  The  executor  construed  the 
will  to  mean  that  he  should  collect  the  rents 
and  i^flts  of  tba  estate  and  distribute  same 
equally  among  the  children,  after  setting 
aside  a  teasfmable  amount  for  the  auroort 
of  the  widow.  The  income  from  the  estate 
was  not  sofflcloit,  If  thus  divided,  to  give 
the  appellee  the  education  to  which  ahe  felt, 
under  the  terms  of  the  will,  she  was  entitled, 
and  she  filed  this  petition  asking  a  construe* 
tlon  <tf  her  father's  will.  It  is  the  conten- 
tion of  the  amKllee  that,  untU  ibe  completes 
her  education  or  arrives  at  the  age  of  21, 
the  Income  from  the  estate,  after  allowing 
for  the  Bivport  of  the  widow,  shall  be  ap- 
plied to  tile  Bn|>port,  malntoiance,  and  edu- 
cati<m  of  the  an^ellee,  and  any  overplua  shall 
be  added  to  the  corpus  of  the  estate,  and 
after  the  arrival  of  the  appellee  at  the  age 
of  21  tile  ueeutor  diould  thai  divide  the  es- 
tate, and  that  until  her  arrival  at  the  age  of 
21  no  part  of  the  estate,  corpus  or  Income, 
should  be  used  for  any  purpose,  except  the 
supp(»rt  of  the  widow  and  the  sunwrt  and 
maintenance  and  education  of  the  ehtldroi, 
until  th^  leave  the  family  homestead  and 
become  self-supporting,  and  tbat  It  was  tes- 
tator's purpose  that  each  of  the  chlldrm 
should  obtain  a  liberal  education,  collegiate 
and  professional,  If  desired. 

The  court  so  construed  the  will,  and  en- 
tered the  decree  accordingly,  and  granted , 
an  appeal  to  settle  the  principles  of  the  case. 

8.  A.  Bforrlson,  for  appelant  W.  M.  Mit- 
ch^ for  wPelUA^ 

PBB  CUBIAM.  A  careful  reading  of  this 
will  convinces  us  that  the  distinguished  chan- 
cellor took  the  correct  view  in  construing  it 
It  is  obvious  that  the  testator  intended  to 
so  leave  his  property  as  tltat  It  would  supply 
bis  place  towards  his  taxaSlj  after  his  death 
as  nearly  as  this  might  be  accomplished  by 
property.  It  was  the  testator's  design  to 
provide  for  the  support  and  care  of  Ills  wife 
during  her  lifetime  or  widowhood,  and  to 
provide  for  the  care  and  education  of  his 
children  during  their  infancy,  and  possibly 
after  maturity,  if  a  child  stood  in  actual 
need  of  assistance^  All  of  the  children,  ex- 
c^t  complainant,  are  now  self-sustaining  and 
have  received  th^r  education  from  the  rev- 
enues of  Uils  property. 

The  will  expressly  directs  that  the  prop- 
erty shall  not  be  divided  until  the  youngest 
shall  have  reached  the  age  of  21,  and  the 
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dominant  porpow  of  the  will,  u  gathered 
from  the  Instnimait,  Is  that  the  property 
Bhall  be  made  to  BUpport  and  educate  the 
children  as  the  father  would  have  dime  If 
he  had  been  living.  The  hill  shows  that  the 
property  is  insu^hcleat  to  give  this  care  and 
education  to  the  youngest  child,  If  the  pro- 
ceeds are  to  be  divided  up  into  equal  shares 
between  herself  and  the  other  three  children. 
In  keeping  with  the  dominant  purpose  of  this 
will,  the  property  should  be  used,  so  far  as 
Is  necessary,  for  the  support  and  education 
of  the 'now  only  dependent  child,  and,  when 
she  shall  have  reached  21  years  of  age,  the 
remaining  property  shall  than  be  divided  as 
provided  for  in  the  wUL 
For  these  reasons,  the  case  Is  affirmed. 


TAYLOR  V.  GARRETT.    (No.  18,847.) 

(Supreme  Court  of  MIssisirippi.    Feb.  26, 
1912.) 

Mabkiaqb  (S  50*)— Bvidenoe— Sutfioibnot. 

Testimony  of  complainant  and  her  son  that 
in  1878  her  former  buBband  was  taken  sick  and 
carried  to  the  county  poorhouse,  that'  she  was 
afterwards  ludformed  that  he  had  died,  that  she 
took  what  household  effects  had  been  theirs, 
that  neither  of  the  witnesses  afterwards  saw 
her  former  husband,  and  that  she  married 
again  in  1883,  was  sufBcient  to  establish  the 
validity  of  the  second  marriage,  in  the  absence 
of  any  opposing  evidence  that  the  first  hus- 
band was  not  dead. 

[Ed.  Note.~For  other  cases,  see  Blarrlage, 
Dec  Dig.  S  50.*] 

Appeal  from  Chancery  Court,  Xssaauena 
County;  M.  E.  Denton,  Chancellor. 

"To  be  oflactally  reported." 

Bill  in  chancery  by  Kate  Taylor  against 
Willis  Garrett.  From  a  decree  for  defend- 
ant, complainant  appeals.  Reversed  and  re- 
mai^ded. 

Appellant  filed  her  bill  In  cbancoy*  &Ues- 
Ing  that  Samuel  Garrett  and  his  brother, 
Willla  Garrett,  purchased  and  became  tea- 
ants  In  common  of  certain  land  In  Issaquena 
comity.  Aboat  the  year  1883  Samuti  Oarrett 
died  without  Issue,  leaving,  as  the  bill  alleg- 
ed, as  his  only  ta^  at  law,  the  lutpeUont, 
bis  wife,  now  Kate  Taylor.  The  bill  alleges 
that  the  land  la  Incapable  of  partition,  and 
prays  tm  a  rale  of  same  and  dlstribatlon  ot 
the  iHnceedB  between  hexseilf  and  Willis  Qax- 
r^  The  blU  alleges,  fnrtbw,  that  raid 
land  was  sold  for  taxes  one  year,  and  It  be- 
came  necessary  for  the  complainant  to  redeem 
same  from  tax  sal^  and  that  aha  had  made 
demand  upon  the  d^ndant  for  ber  part 
of  the  property  of  ber  deceased  hnsband, 
and  prays  for  an  accounting  for  rents  and 
profits,  less  whatever  taxes  were  paid  by  de- 
fendant. The  bill  does  not  wMve  answer 
under  oath,  .  The  defendant  answered,  de- 
nying generally  all  the-  allegations  ct  the 
bill,  and  he  attempts  to  swear  to  the  answer 
on  information  and  bdief. 


On  the  bearing  tbe  testlfflony  of  ttie  com- 
plainant, who  testifies  In  her  own  behalf,  as 
does  her  son,  shows  that  some  time  prior  to 
1879  she  was  married  to  a  man  named  Joanua 

Whitfield;  that  she  left  him  about  the  year 
1878,  when  he  was  taken  sick,  and  carried  to 
the  county  poorhouse;  that  she  was  after- 
wards Informed  that  he  had  died,  and  that  she 
took  what  household  effects  tiad  been  theirs. 
Her  son,  who  was  a  small  boy  at  that  time, 
corroborates  her  testimony.  Neither  of  these 
witnesses  saw  Joshua  Whitfield  after  his 
death,  and  no  witnesses  are  produced  who  did 
see  him.  Afterwards,  in  the  year  1883,  appel- 
lant married  Samuel  Oarrett  Appellant  had 
never  heard  of  Joshua  Whitfield  since  Us 
reputed  death,  and  never  doubted  that  she 
had  be^  correctly  informed  as  to  his  death. 
It  was  attempted  to  be  shown,  In  cros&^ues- 
tlonlug  theee  witnesses,  that  Joshua  Whit- 
field is  not  dead,  and  that  appellant's  mar- 
riage to  Samuel  Garrett  was  null  and  void ; 
but  no  proof  Is  offered  by  appellee.  Appel- 
lant testifies  that  she  lived  on  the  land  with 
Samuel  Garrett  and  helped  him  dear  it  up, 
and  that  a  short  while  before  his  death  they 
had  separated.  The  defendant  below  offered 
no  testimony  at  all,  other  than  the  answer, 
which  Is  attempted  to  be  sworn  to  on  in- 
formation and  belief,  which  Is  simply  a  gen- 
eral denial  of  all  the  allegations  of  the  bilL 

On  the  hearing  the  chancellor  entered  a 
decree  dismissing  the  bOl,  from  which  comes 
this  appeal. 

W.  B.  Molllson  and  Oreen  &  Oreen,  for 
appelant  John  N.  Bnsh  and  McLanrln, 
Armlstead  ft  Bri^  for  'appellee. 

WHITBTBUO,  C  We  caniuit  omenr  In 
the  view  of  the  learned  dbancdlor  of  the 
court  below,  whose  view  most  have  rested 
upon  the  Idea  that  the  evidence  was  not  suf- 
ficient to  establish  the  morrlogft  We  tidnk 
the  evidence  clearly  shows  a  marriage 

PER  OITRIAH.  The  aboVe  opinion  is 
adopted  as  fbe  oi^lon  of  tbe  oonrt,  and.  for 
the  reasons  therein  indicated,  tiie  deoee  is 
reversed,  and  the  cause  remanded. 


BALDBIDGE  v.  STRI6LINO  et  ox. 
(No.  16,40a) 
(Supreme  Court  of  Mlsrissippi.   Fsk  12, 

I.  Witnesses  ((  109*)  —  Cohpkibhot^  Ao- 
TioHS  Against  Esuti  —  BviinatcB  bt 

OUIUANT. 

In  a  suit  by  one  heir  to  compel  an  ac- 
counting of  money  converted  by  defendant, 
another  heir,  after  decedent's  death,  defendant 
testified  that,  shortly  before  his  death,  de- 
cedent came  to  defendant  with  money  in  hii 
hand  and  said  he  wanted  to  give  it  to  defend- 
ant, upon  the  understanding  that  she  would 
care  for  him  for  life  and  bury  liim,  and  that 
he  then  delivered  the  money  to  her.  Code 
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1906,  S  1017,  provides  that  no  person  ehaH 
testifr  as  a  wltneBs  to  establish  his  own  claim 
or  defense  asainst  the  estate  of  a  deceased 
person,  which  originated  daring  his  lifetime. 
Held,  that  defendant's  evidence  was  not  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S8  664-682;  Dec  Dig.  S  159.* J 

2.  EviDENCB    (3   378*)— Best  Evidbkci  — 
Foundation. 

A  witness  could  testify  that  she  received 
a  certain  letter,  in  order  to  lay  a  fonndatioa 
for  its  introduction.  . 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  1648-1655;  Dec.  Dig.  g  378.*] 

3.  Evidence  (§  183*)— Best  Evidence— Sbo- 
ONDAKT  Evidence. 

A  copy  of  a  letter  was  not  admissible  in 
evidence,  where  no  foundation  was  laid  for 
its  admission  by  accounting  for  the  abMnce  of 
the  original. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SI  605-687;  Dec  Dig.  |  188.*] 

4.  Evidence  (8  278*)  —  Hbabbat— Declaba-* 

TION8  AQAZNST  InTEBXST. 

Yertnl  or  written  declarations  by  a  dece- 
dent, if  relevant,  are  admissible  in  endence  as 
between  third  persons,  upon  showing  that  de- 
clarant is  dead,  and  that  the  declaration  was 
against  his  pecuniary  interest,  and  concerned 
a  fact  within  his  own  personal  knowledge, 
and  which  he  had  no  motive  to  falsify,  BO  that. 
In  a  suit  bronght  by  one  heir  for  an  account- 
ing of  money  claimed  to  have  belonged  to  a 
decedent  and  converted  by  defendant  alter  his 
death,  evidence  that  decedent  stated  several 
times  that  he  had  given  his  money  to  another, 
who  was  to  care  for  him,  thongh  hearsay,  was 
admissible  as  a  declaration'  against  Interest 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  1137,  US8;  Dec  Dig.  f  278.*] 

6.  Gifts  (§  47*)— Uhdub  Invluehcb— Bi7b- 

den  or  Pbooe. 

The  burden  was  upon  one  seeking  to  In- 
validate a  gift  of  money  inter  vivos  to  prove 
that  the  gift  was  induced  by  undue  Influoice. 

[Ed.  Note.— For  other  cases,  see  Oifts,  Cent 
Dig.  §S  81-86;  Dec  Dig.  {  47.*] 

6.  Gins  (i  49*)— Valzditt— Uhdue  Iimir- 

ENCE. 

The  mere  suspicion  of  undue  influence  in 
making  a  gift  inter  idvos,  however  stroiig,  tl 
insufficient  to  set  aside  the  gift. 

[Eld.  Note.— For  other  cases,  see  GUfts,  Cent 
D^E-  U  96-100;  Dec  Dig.  {  49.*] 

Appeal  from  Cbanceiy  Coart,  Lowndes 
County:  J.  F.  McGool,  Chancellor. 

Snit  by  ElUabeth  Baldridge  against  8.  B. 
StribUng  and  wife.  From  a  decree  tor  de- 
fendants, complainant  appeals.  Aflirmed. 

Mrs.  Baldrldge  iUed  a  bill  In  the  chancery 
court  against  S.  R.  Strlbllng  and  wife  for 
an  accounting.  The  bill  alleged  that  one  P. 
Gates,  father  of  complainant  and  of  Mrs. 
StribUng,  died,  leaving  certain  property 
which  by  will  he  had  devised  equally  to  his 
two  daughters,  Mrs.  Baldrldge  end  Mrs. 
Strlbllng;  that  for  some  time  prior  to  his 
death  he  had  lived  with  Mrs.  Strlbllng,  and 
tbat  she  and  her  bnsband.had  taken  posses- 
sion of  his  property,  which  consisted  of  mon- 
ey, and  had  nndnly  influenced  the  decedent 
to  part  with  same;  and  that  they  had  con- 
verted it  to  their  own  use,  etc.  Def^dants 


filed  separate  answers,  denying  that  they 
had  possession  of  any  of  decedent's  {ffoperty, 
admitting  that  he  had  lived  with  defmdants 
for  some  time  before  his  death,  and  averring 
the  fact  to  be  that  some  time  prior  to  his 
death  he  had  drawn  all  of  his  money  from 
the  bank,  and  had  given  $3,600  to  bis  daugh- 
ter, Mrs.  Strlbllng,  apon  condition  she  would 
take  care  of  him  the  balance  of  his  life,  and 
give  him  what  spending  mone^  he  needed, 
and  pay  doctors'  bills,  funeral  expenses,  etc. 

On  the  trial,  Mrs.  Strlbllng  and  her  hus- 
band testified  to  these  facts,  and  their  tes- 
timony is  substantiated  by  their  son  and  son- 
in-law,  Gryder,  and  by  the  cashier  and  teller 
of  the  bank,  who  testified  that  decedent  came 
In  person  to  the  bank  and  withdrew  his  mon- 
ey, and  that  the  following  day  Mr.  Strlbllng 
deposited  $3,600  to  his  wife's  credit.  The 
bank  books  substantiated  this  testimony. 
Mrs.  Strlbllng  testified  that  her  father,  in 
his  old  age  (being  nearly  90  years  old), 
was  very  feeUe  and  spent  most  of  bis  time 
alternately  between  his  two  daughters;  that 
a  few  years  before  his  death  Mrs.  Baldrldge 
had  moved  to  Florence,  Ala.,  to  live  with 
hw  manled  daughter,  iSxa.  Price;  that  when 
their  father  left  Florence,  and  came  to  the 
home  of  the  Strlbllngs  at  Columbus  to  spend 
a  while  with  tbem,  Mrs.  Stilbling  received  a 
letter  from  Dr.  Price,  the  son-in-law  of  Mrs. 
Baldrldge,  with  whom  she  bad  been  living, 
stating  that  they  could  not  board  the  old 
man  any  longer  as  their  house  was  crowded 
and  th^  needed  the  spare  room  for  oth» 
purposes.  Mrs.  Strlbllng  testifies  that  after 
her  fatlier  bad  stayed  with  her  fbr  awhile 
he  broached  the  subject  of  returning  to  Flor- 
ence to  Qwnd  a  while  with  Mrs.  Baldrldge. 
and  it  was  then  that  she  informed  him  of 
the  cont^ts  of  Dr.  Price's  letter,  and  tbat 
he  seemed  very  much  distressed,  and  stated 
that  he  was  sorry  he  had  divided  all  his 
property  among  his  children  (as  he  had  done 
some  years  before),  and  that  he  had  made  a 
will  leaving  the  balance  equally  to  Mrs. 
Baldrldge  and  Mrs.  Strlbllng,  but  that,  as 
the  will  never  had  been  filed,  he  wonld  now 
give  Mrs.  Strlbllng  the  balance  of  the  money 
he  had  on  hand,  on  condition  she  would  take 
care  of  him  for  his  remaining  years,  which 
she  agreed  to  do. 

Depositions  were  taken,  and  a  motion  was 
made  by  complainant  to  suppress  the  deposi- 
tions of  Mrs.  Strlbllng  as  to  the  gift  made 
to  her  by  her  father  a  short  while  before  his 
death,  because  It  was  an  eCTort  to  assert  a 
claim  against  the  estate  of  a  deceased  per- 
son, and  to  suppress  that  part  of  her  testi- 
mony relative  to  the  contents  of  the  lett^ 
which  she  had  received  from  Dr.  Price,  as 
the  original  letter  was  the  best  evidence. 
The  court  overruled  the  motion,  and  enter- 
ed a  decree  for  the  d^ndantSr  and  com- 
plainant appeals. 
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W.  J.  Lamb,  fat  ajn^eUant  X.  T.  Sykes, 
for  aivellees. 

McLBAN,  X  [1]  One  of  the  defendants  In 
the  court  bdow,  Mrs.  Jane  Strlblliw,  testi- 
fied that,  a  Bbort  time  before  her  father'* 
death,  he  came  to  ber  with  a  roll  of  money 
In  his  hand,  and  said  that  that  wai  all  the 
money  he  had  left;  that  he  wanted  to  give 
it  to  her,  wltib  the  ondmtandtng  that  ehe 
was  to  ti^e  care  of  him  dmlng  his  life,  and 
after  hla  death  to  give  htan  a  decent  bnrlal; 
that  he  actually  delivered  to  her  the  money, 
f3,600.  The  appellaqt,  complainant  In  the 
court  btiow«  objected  to  this  evidence  on  the 
ground  that  the  witness  was  establishing  her 
own  dalm  against  the  estate  of  a  deceased 
person.  The  chancellor  orerroled  the  objec- 
tion. The  appellee  contends  that  this  wit- 
ness was  not  testlfy^Ing  to  establish  her  own 
claim  against  the  estate  of  a  deceased  per- 
son, as  the  deceased  had  no  estate  of  any 
kind  at  the  time  of  hts  death  in  this  money, 
and  hence  that  section  1917  of  the  Code  of 
1906  does  not  apply  to  the  testimony  of  this 
witness,  and  In  support  of  the  contention  re- 
lies upon  Snell  t.  Fewell,  64  Miss.  655,  1 
South.  908.  The  counsel  misconceives  the 
opinion  of  the  court  In  this  case.  The  wit- 
nesses In  that  case  were  held  competent,  for 
the  reason  that  neither  of  them  was  seeking 
to  assert  any  claim  or  interest  In  the  prop- 
erty. To  say,  as  appellee  contends,  that  the 
deceased,  the  father  of  Mrs.  Mary  Stribling, 
had  no  estate  or  Interest  In  the  property  in 
controversy,  Is  to  assume  as  true  the  very 
point  In  questiou.  The  testimony  of  this 
witness  was  in  the  teeth  of  the  statute,  which 
declares  that  "no  person  shall  testl^  as  a 
witness  to  establish  his  own  claim  or  de- 
fense against  the  estate  of  a  deceased  per- 
son which  originated  during  the  lifetime  of 
such  deceased  person,  or  any  claim  he  has 
transferred  since  the  death  of  such  dece- 
dent" The  claim  of  Mrs.  Stribling  to  this 
money  arose  during  the  lifetime  of  the  de- 
ceased, and  the  object  and  purpose  of  the 
Legislature  In  enacting  this  statute  was  to 
prohibit  this  testimony.  The  following  au- 
thorities are  squarely  on  the  proposition: 
Burnett  v.  Smith,  93  Miss.  666,  47  South. 
117;  Cockrell  v.  MItcheU.  15  South.  41;  Jack- 
son V.  Smith.  68  Miss.  68,  8  South.  258. 

[2, 1]  Mrs.  Stribling  was  a  competent  wit- 
ness to  prove  that  she  received  the  letter 
written  by  Dr.  Price,  for  the  purpose  of  lay- 
ing the  foundation  for  the  Introduction  of 
the  letter.  Cole  v.  Gardner,  67  Miss.  670. 
7  South.  600;  Harper  v.  lacy,  62  Miss.  6. 
What  purports  to  be  a  copy  of  the  letter  la 
attached,  as  an  exhibit,  to  the  defendant's 
answer;  but  the  letter  itself  was  not  intro- 
duced, nor  was  there  any  evidence  account- 
ing for  the  absence  of  the  original— nothing 
to  show  that  it  was  lost  or  destroyed — and 
consequently  no  foundation  was  laid  for  the 


Introduction  of  Its  contents,  and  hence  all 
the  evidence  relating  to  the  contents  of  this 
letter  was  clearly  Inadmissible. 

[4]  The  defradant  also  objected  to  the 
testimony  of  Wm.  P.  Stribling.  S.  B.  Stiib- 
lli^,  and  W.  C.  Oryder,  on  the  ground,  dilef- 
ly,  that  their  testimony  Is  hearsay.  All  of 
the  witnesses  testified  that  the  deceased,  F. 
Gates,  stated  to  them  at  different  times  that 
be  had  given  his  money  to  Mrs.  Mary  Jane 
Stribling,  and  that  she  was  to  take  care  of 
him.  While  these  statements  of  the  deceas- 
ed may  be  regarded  as  hearsay,  yet  th^ 
are  declarations  against  Interest,  and  ao 
cordingly  are  admissible;  the  rule  being  that 
declarations,  whether  verbal  or  written, 
made  by  a  deceased  person  as  to  facts  pre- 
sumably within  his  knowledge.  If  relevant  to 
the  matter  of  Inquiry,  are  admissible  In  evi- 
dence as  betweoi  third  parties  (l)  wbea  It 
appears  that  the  declarant  Is  dead ;  (2)  that 
the  declaration  was  against  hla  pecuniary  In- 
terest; (3)  that  it  was  of  a  fact  in  relation 
to  a  matter  of  which  he  was  personally  cog- 
nizant; and  (4)  that  the  declarant  had  no 
possible  motive  to  falsify  the  fiict  declared. 
Notes  to  94  Am.  St  Rep.  67S;  A.  ft  SI  Eucy. 
of  Law,  vol.  9,  p.  8. 

if,  I]  The  gift  or  transfer  of  this  money 
was  assailed  upon  the  ground  of  undne  In- 
fluence; but  the  complainant  failed  to  meet 
the  burden  imposed  upon  her,  and  mere  sus- 
picion, however  strong.  Is  insufficient  upon 
which  to  set  aside  the  transaction.  Powell 
V.  Plant,  23  South.  402. 

Objections  were  made  to  other  portions  of 
the  evidence;  but,  as  no  harm  could  possibly 
be  done  to  either  party,  either  by  the  admis- 
sion or  rejection  of  this  evidence,  we  do  not 
consider  It  necessary  to  refer  to  it 

Disregarding  entirely  the  incompetent  tes- 
timony, there  is  ajnple  evidence  to  support 
the  decree  and  the  same  Is  afflrtned. 


PERRT  NAVAL  ST0BB8  Ca  T.  CASWELL 
et  aL 

(Supreme  Court  of  Florida.   Veb.  8^  1912.) 
(ByUaInu  bv  th«  Court.) 

1.  BAnXBUFTOT    (i  425*)— DlBCHAaOB— UIT- 

•CHKOULcn  Debt. 

Where  a  creditor  of  a  bankmpt  has  notfee 
or  actual  knowledge  of  the  bankruptcr  pro* 
ceedings  In  time  to  prove  bis  claim  In  due 
course,  the  claim  wul  be  discharged  by  the 
bankrupfecy  proeeedfaiga,  even  tboiBA  the  cred- 
itor was  not  detignated  as  a  creditor  b  tfae 
bankruptcy  proceedings  and  Us  claim  wu  sot 
scheduled. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S  776;  Dec  Dig.  |  425.«r 

2.  Barks  and  Baneiro  (|  116*)— Brno wx>- 

BDOI  OF  OmOXBS— NonOB  TO  Bahk. 

The  knowledge  acquired  by  the  preifd«i^ 
directors,  cashier,  and  tellers,  while  encaged  la 
the  business  of  the  bank  In  their  official  cipad- 
tles,  will  be  notice  to  the  bank.    So  far  as 
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either  hu  authority  to  act  for  the  hank,  his 
acts  an  the  actji  of  the  bank;  but  mere  pri- 
vate informatioii.  obtained  beyond  the  range  of 
bis  official  fanctionai  will  not  be  deemed  notice 
to  the  bank. 

[Ed.  Note.— For  other  caees,  see  Banks  and 
Bankins,  Cent  Dig.  IS  282-287;  Deo.  Dig.  S 
116.*] 

3.  Banks  akd  Banking  ({  116*)— Enowi.- 
EDOE  or  OvnoEBS— Binding  Bffxot  on 
Bank. 

Where  the  cashier  of  a  bank,  as  such,  has 
ectnal  knowledge  of  bankruptcT  proceedinga 
as  to  property  of  a  debtor  of  uie  bank,  such 
knowledge  will  bind  the  bank  In  its  rights  af- 
fected by  the  hankruptcy  proceedings. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BanUng,  Dec.  Dig.  f  116w*] 

Appeal  from  drcult  Court,  Tarlor  Coun- 
ty; In  J.  Carter,  Judge. 

Bfll  by  L.  M.  Caswell  and  W.  M.  Beaty 
against  Perry  Naval  Stores  Company. 
Decree  for  complainants,  and  defendant  ap- 
peals. Affirmed. 

W.  B.  Davis,  for  appellant  Hendry  ft 
UcKlnnon,  for  appellees. 

WHITFIELD,  C.  J.  The  appellees  brought 
proceedings  in  eqult?  in  the  circuit  court  for 
Taylor  county  for  the  cancellation  of  a  Judg- 
ment 'rendered  against  them  In  favor  of  the 
Taylor  County  State  Bank  and  assigned  to 
the  appellant.  As  a  ground  for  this  relief 
it  Is  alleged  that  after  the  rendering  of  the 
judgment  the  api>eUees  were  adjudged  bank- 
rupts and  In  due  course  were  discharged  of 
all  their  liabilities  In  the  bankruptcy  court, 
and  that  the  Taylor  County  State  Bank  was 
the  holder  and  owner  of  the  Judgment  at 
the  time  of  the  said  discbarge  in  bankrupt- 
cy of  appellees.  Such  proceedings  were  had 
that  the  following  statement  of  facts  was 
filed  by  agreement: 

"(1)  That  the  Taylor  County  State  Bank 
obtained  a  Judgment  against  the  complain- 
ants on  the  23d  day  of  January,  1906,  upon 
the  default  theretofore  entered  against  com- 
plainants in  a  certain  civil  action  upon  prom- 
issory note  for  the  amount  alleged  In  com- 
plainant's bill. 

"(2)  That  the  complainants  filed  their  pe- 
tition In  bankruptcy  on  February  21,  1908; 
tbat  ttie  original  note  upon  which  said  Judg- 
ment was  obtained  was  scheduled  In  said 
petition  aa  a  liability,  said  schedule  showing 
tbat  C.  A.  Owens,  the  original  payee  of  said 
note,  was  the  creditor;  tbat  said  Judgment 
was  not  scheduled  as  a  liability,  nor  was  said 
Taylor  County  State  Bank  tbweln  deelgnat- 
,ed  as  a  creditor. 

"<S)  That  W.  B.  Davis  was  a  director  of 
the  said  Tltylor  County  State  Bank  upon  the 
21flt  day  of  February,  1908,  and  until  Jan- 
uary 1,  1909,  and  that  said  Davis  was  one 
of  the  creditors  named  In  said  petition  in 
bankruptcy,  and  that  he  had  due  notice  of 
the  filing  of  the  petition  of  complainants, 
and  knew  all  of  the  said  proceedings,  budud- 


Ing  the  complainants'  application  for  dis- 
charge pursuant  to  the  adjudication  In  bank- 
ruptcy. 

"(4)  That  W.  A.  Hendry  was  from  the 
21st  day  of  February,  19C^,  to  the  Ist  day  of 
January,  1909,  the  cashier  of  said  Taylor 
County  State  Bank  In  llguldatlou ;  that  he 
was  duly  authorized  by  the  board  of  direc- 
tors to  collect  liabilities  due  said  bank. 

"(0)  Tbat  the  said  W.  A.  Hendry  bad  a 
general  knowledge  of  said  bankruptcy  pro- 
ceedings In  behalf  of  complainants  from 
about  the  time  of  the  filing  of  complainants* 
said  petition,  and  tbat  about  the  month  of 
October,  1008,  the  complainant  W.  M.  Beaty 
stated  to  W.  A.  Hendry  tbat  the  business  of 
Caswell  and  Beaty,  the  complainants,  was 
then  in  process  of  adjudication  In  the  bank- 
ruptcy court,  and  that,  such  being  the  case, 
Ote  jndgment  which  the  said  Taylor  County 
Stete  Bank  then  held  against  the  comiOain- 
ants  could,  not  be  paid,  as  tb«y  wore  seeking 
by  their  said  petition  in  bankrupt^  to  bare 
all  tbelr  liabiUtlee  dlscbarged. 

That  the  conqjdalnantB  obtained  their 
discharge  in  bankruptcy  on  the  SOth  day  of 
Deember,  1008;  that  there  were  no  divi- 
dends paid  to  the  creditors,  there  being  no 
available  assets. 

"(7)  That  the  Taytor  Conn^  State  Bank 
did  not  file  or  make  ai^lcation  to  file  its 
said  dabn  against  bankmpte,  the  eomplaln- 
ante  herein. 

"(9  That  In  the  latter  part  of  1908,  when 
the  bank  wbm  about  to  sell  said  Judgment  to 
D.  G.  Malloy,  J.  H.  Malloy,  and  J.  H.  Scales, 
counsel  tm  the  Taylor  County  State  Bank 
advised  J.  H.  twales  tbat  said  Judgment  was 
valid,  becatue  the  bank  had  not  been  sched- 
uled as  a  creditor,  and  the  bank  tiad  had  no 
notice  of  the  bankruptcy  proceedings,  and 
that  such  advice  was  acquiesced  In  by  the 
directors  then  presoat 

"(9>  That  J.  T.  Blair  was  from  the  21at 
day  of  February,  1908,  to  January  1,  1909, 
the  president  of  the  said  Taylor  County  i^tate 
Bank,  and  that  be  did  not  have  any  notice 
of  the  bankruptcy  proceedings  of  Caswell  ft 
Beaty.  as  he  now  remembers,  and  that  It 
was  some  time  after  said  proceedings  had 
been  Instituted,  and  possibly  after  tne  dis- 
charge had  been  granted,  before  said  Blair 
knew  that  such  proceedings  tiad  been  insti- 
tuted, and  tbat  said  J.  T.  Blnir  believes  that 
the  said  bank  never  had  any  notice  of  said 
proceedings. 

"(10)  That  the  directors  of  said  Taylor 
County  State  Bank  during  the  year  of  1908 
were  J.  T.  Blair,  J.  H.  Scales.  E.  J.  Court- 
ney, W.  A.  Hendry,  W.  B.  Davis,  J.  H.  Court- 
ney, and  J.  R.  Kelly." 

On  final  hearing  the  court  granted  the  re- 
lief prayed,  and  the  defradant  appealed. 

The  bill  of  complaint  was  not  demurred 
to,  and  as  It  appears  to  be  sufficient  In  Its  al- 
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lotions  to  warrant  the  relief  prayed.  If 
borne  out  by  the  fttcta,  the  criticisms  ct  the 
pleading  will  be  passed,  and  the  agreed 
statement  of  facts  considered.  In  determin- 
ing whetiier  the  decree  la  erroneous. 

Section  17  of  the  bankrupt  law  of  1808 
provides  that  "a  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  prov- 
able debts,  except  such  as  *  *  *  have 
not  been  duly  scheduled  In  time  for  proof 
and  allowance,  with  the  name  of  the  credi- 
tor If  known  to  the  bankrupt,  nnless  such 
creditor  had  notice  or  actual  knowledge  of 
the  proceedings  In  bankruptcy.   •    •  •" 

[1  ]  It  appears  that  the  judgment  held  by  the 
Taylor  County  State  Bank  was  not  schedul- 
ed as  a  liability  and  the  bank  was  not  des- 
ignated as  a  creditor  In  the  bankruptcy  pro- 
ceedings; but.  If  the  bank  had  notice  or  ac- 
tual knowledge  of  the  bankruptcy  proceed- 
ings in  time  to  prove  Its  claim  In  due  course, 
the  Judgment  Is  dlschai^ed  by  virtue  of  the 
bankruptcy  proceedings.  Fider  v.  Mann- 
helm,  78  Minn.  309,  81  N.  W.  2;  Morrison 
T.  Vaughan,  11»  App.  Dlv.  184,  104  N.  T. 
Supp.  169,  18  Am.  Bankr.  Bep.  704. 

The  actual  knowledge  of  the  proceedings 
contemplated  by  the  section  is  a  knowledge 
In  time  to  avail  a  creditor  of  the  benefits  of 
the  law,  In  time  to  give  blm  an  equal  oppor- 
tunity with  other  creditors,  not  a  knowledge 
that  may  come  so  late  as  to  deprive  him  of 
participation  in  the  administration  of  the  af- 
fairs of  the  estate  or  to  deprive  him  of  bis 
share  of  the.dlvMends,  if  any  are  to  be  de- 
clared. See  Btrkett  t.  Columbia  Bank.  19S 
n.  S.  846,  25  Sop.  Ot  88,  48  L.  Ed.  231. 

[1]  In  this  case  the  cashier,  who  was  al- 
so a  director,  and  other  directors  of  the 
bank  had  actual  knowledge  of  the  bankrupt* 
cy  xvoccedlnga  in  time  for  the  bank  to  have 
an  equal  opportunity  with  the  other  credi- 
tors. It  the  knowledge  of  these  officers  of 
the  bank  Is  Imputable  to  the  bank,  it  had 
notice  or  actual  knowledge  of  the  proceed- 
ings in  bankruptcy  as  contonplated  by  the 
act,  and,  as  it  did  not  have  Its  Judgment 
proved  with  the  claims  of  other  creditors, 
the  bankrupts  are  discharged  from  their  lia- 
bility to  K>ay  the  Judgment,  and  It  abould  be 
canceled. 

The  knowledge  acquired  by  the  president, 
directors,  cashier,  and  tellers,  while  engaged 
in  the  business  of  the  bank  in  their  official 
capacities,  will  be  notice  to  the  bank,  no 
far  as  either  has  authority  to  act  for  the 
bank,  his  acts  are  the  acts  of  the  bank ;  but 
mere  private  information,  obtained  beyond 
the  range  of  his  official  functions,  will  not 
be  deemed  notice  to  the  bank.  1  Bolles  on 
Banking,  p.  404 ;  Casco  Nat.  Bank  of  Port- 
land T.  aark,  139  N.  Y.  807,  84  K  B.  808, 
36  Am.  St  Rep.  706. 

[S]  It  appears  by  the  agreed  8tat»nent  of 
facti  that  W.  A.  Hendry  was  cashier  of  the 


bank  during  the  entire  bankruptcy  proceed- 
ings, that  he  was  duly  authorized  to  collect 
the  liabilities  of  the  bank,  that  he  had  ac- 
tual knowledge  of  the  bankruptcy  proceed- 
ings from  the  filing  of  the  petition  therein, 
and  that  at  least  two  months  before  the  dis- 
charge of  the  bankrupts  he  was  told  by  one 
of  the  petitioners  In  bankruptcy  that  the 
business  of  the  bankrupts  was  then  In  pro- 
cess of  adjudication  in  the  bankruptcy  court, 
and  that  the  Judgment  obtained  by  the  bank 
could  not  be  paid,  as  the  bankrupts  were 
seeking  to  have  all  their  liabilities  discharg- 
ed. Notwltlistanding  this  actual  knowLedg^e 
by  the  cashier  of  the  bank,  who  bad  antlior- 
ity  to  act  for  It,  the  bank  did  not  file  or 
make  application  to  file  its  claim.  Independ- 
ent of  the  actual  knowledge  of  the  bankrupt- 
cy proceedings  had  by  other  directors  of  tiie 
bank,  as  shown  by  the  agreed  facts,  the 
actual  knowledge  of  the  cashier,  who  was 
also  a  director,  was,  xmAet  the  drcumstances 
shown,  Boffident '  to  Impute  notice  to  tlie 
bank. 

This  being  so,  the  bank  "bad  actual  knowl- 
edge of  the  proceedings  in  bankruptcy,"  and 
the  Judgment  was  discharged  by  the'  dis- 
chai^e  of  the  bankrupts  In  the  bankraptcy 
proceedings. 

The  decree  Is  affirmed. 

TAYLOR,  SHACKLEFOBD,  COOEBEUJ^ 
and  HOCKBR,  JJ.,  concur. 


I4ANB  et  aL  v.  state:  ex  rel.  ATFGBNET 
GENERAL. 
(Supreme  Court  of  Florida.   Feb.  6,  1812. 
Behearing  Denied  Feb.  27,  1912.) 

fSyUabua  ly  the  Court.) 

1.  Municipal  CoBPOBATioNs  (5  25*)— Bodwd- 
ABiEs — Establishment. 

Even  if  the  description  of  territory  incor- 
porated as  a  maniclpallty  by  a  special  law,  when 
properly  construed,  would  cover  noncontiguous 
lands,  the  law  Is  not  thereby  rendered  oncon- 
stitQUonal. 

[Ed.  Note.— For  other  caseB,  see  Mnni<^pal 
Coroorations,  Gent.  Dig.  |  ei;  Dea  Die  S 
25.*] 

2.  Municipal  Cobpobations  (I  24*)— IifcoK- 

FOBATION— -DeSCBIPTION  Or  l^BBITOBT. 

Where  the  description  of  territory  incor- 
porated as  a  municipality  by  a  special  law  does 
not  utterly  fail  to  cover  some  area,  and  the 
description  is  not  so  uncertain  as  to  make  it 
impossible  to  determine  the  territory  intended 
to  be  Inclnded  in  the  municipality,  the  law  is 
not  void  for  uncertainty  of  description. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^r^rations.  Cent.  Dig.  {  60;  Dec.  Dig.  | 

Error  to  Circuit  Court,  Polk  Gonntr;  F. 
A.  Whitney,  Judge. 

Quo  warranto  by  the  State^  on  the  relation 
of  the  Attorney  General,  against  B.  B.  Lane 
and  others.  Rrom  a  Judgment  of  ouster,  de- 
fendants bring  error.  Beversed. 
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Tucker  ft  Tucker,  for  plalntlfls  In  error. 
'B.  K.  0111[diant,  tor  defendant  In  error. 

WHITFIELD,  a  J.  Tbe  Attorney  General 
brought  quo  warranto  proceedings  In  the  cir- 
cuit court  for  Polk  coanty  to  test  the  legal- 
ity of  the  mnnlclpal  government  of  the  town 
of  Aubnmdale.  By  answer  the  respondent 
municipal  officers  aver  the  lawful  organiza- 
tion of  the  municipal  goTemment  under 
chapter  6324.  Acta  of  1911,  wUdi  establishes 
the  town  of  Aubnrndale. 

On  a  demurrer  to  the  answer  the  court 
held  that  the  maitioned  act  under  which  the 
municipal  gDvemment  was  organized  "la  void 
for  uncertainty  because  the  territory  of  the 
said  alleged  town  of  Aubumdale,  as  set  out 
In  said  act,  is  so  Tague  and  indefinite  that 
the  said  territory  cannot  be  located  properly 
with  reference  to  the  said  territory  being  con- 
tlgnouB,  or  of  aueb  character  that  the  same 
could  not  be  regarded  as  Incorporated  for 
town  pntpoaes."  The  demurrer  to  the  an- 
awer  was  sustained,  and  a  Judgment  of  ous- 
ter entraed,  to  which  a  writ  of  error  was 
taken. 

The  Qnestlon  for  determination  is  whetb^ 
the  boundary  description  of  the  municipal  ter- 
ritory designated  In  the  act  establishing  the 
municipalit7  is  so  indefinite  and  uncertain 
as  to  render  tbB  act  InoperatiTe  and  of  no  ef* 
feet 

The  description  is  as  follows: 

"Its  territorial  boundaries  shall  be  as  fol- 
lows: Sections  two  (2)  and  ten  (10),  except 
S.  W.  of  S.  W.  %  of  secUon  10  and  the 
west  ttaree-fonrtlis  (W.  %)  of  aecUons  two 
(2)  and  eleven  (11),  and  tiie  northeast  quarter 
(N.  E.  %)  and  the  north  half  (N.  ^)  of  the 
southeast  quarter  (S.  B.  of  section  nine 
(9),  township  twen^-elght  (28)  south,  of 
range  twenty-five  (25)  east  Also  the  south 
balf  (S.  %)  of  section  thirty-four  (34),  and 
the  west  half  (W.  of  the  southwest  quar- 
ter (S.  W.  %)  of  section  thirty-five  (35)  and 
south  half  of  the  southeast  quarter  (S.  EL 
of  section  thlr^-three  (33)  In  township  twen- 
ty-sev^  (27)  south,  of  range  twenty-five  ^5) 
east" 

It  Is  contended  that  the  first  part  of  the 
description  of  the  "territorial  boundaries"  of 
the  municipality,  viz.,  "Sections  (2)  and  (10), 
except  S.  W.  %  of  S.  W.  U  of  section  10 
and  the  west  three-fourths  (W.  %)  of  sec- 
tions two  (?)  and  eleven  (11),"  is  fatally  un- 
certain as  to  the  portions  of  sectiona  2  and 
11  included  in  the  municipal  territory.  If 
the  portion  of  the  description  reading  "and 
the  west  three-fourths  (W.  91)  of  sections 
two  (2)  and  eleren  (11)"  be  regarded  an  ex- 
clusion, it  renders  the  territory  noncontigu- 
ons  and  excludes  a  portion  of  section  11, 
whldi  section  is  not  otherwise  referred  to  or 
Included  in  the  description.  If  the  portion  of 
the  description  last  above  quoted  la  regarded 

«Varotbw 


as  being  preceded  by  a  comma,  and  as  In- 
tended to  Include,  and  not  to  exclude,  the 
west  %  of  sections  2  and  11,  there  will  be 
an  inclusion  of  the  west  %  of  section  2  that 
had  already  been  included  In  Its  entirety. 

[1]  There  is  no  constltntional  provision 
r^rulatlng  the  statutory  descriptions  of  mu- 
uicU>al  territory ;  but  on  the  contrary,  section 
8  of  article  8  of  the  Constitution  expressly 
provides  that  "the  L^lslatnre  shall  have  pow- 
er to  establish  and  to  abolish  municipalities,  to 
provide  for  their  government,  to  prescribe 
their  Jurisdiction  and  powers,  and  to  alter  or 
amend  the  same  at  any  time."  Under  this 
broad  authority  it  Is  within  the  power  of  the 
Legislature  by  valid  enactments  to  prescribe 
the  territorial  limits  of  a  municipality  as  it 
deems  propw  when  no  provision  or  principle 
of  organic  law  Is  violated.  Biven  If  the  de- 
scription of  the  territory  in  the  special  act 
establlstaiiv  the  town  of  Anbnmdal^  when 
properly  oonstmed,  would  cover  nonotmtign- 
ous  landfl^  tile  OmstltDtion  not  thereby 
violated. 

C2]  This  Is  a  qtedal  act  establlahii^  the 
municipality  and  not  an  incorporation  under 
the  general  law.  Tlie  description  does  not 
utterly  foil  te  inclose  some  area,  and  It  la 
not  80  uncertain  as  to  make  it  ImpoeslUe  to 
detomine  the  territory  Intended  to  be  In- 
elnded  In  the  municipality.  Therefore  It 
cannot  be  said  that  the  description  la  so  un- 
certain as  to  roider  the  legislative  act  creat- 
ing the  municipality  void  and  Ineffectual. 
See  State  ex  rel  v.  Sammous,  67  South.  196, 
decided  at  the  last  term.  Zt  seems  that  a 
fair  construction  of  the  description  used  In- 
dicates an  Intention  to  include  and  not  to 
exclude  "the  west  three-fourths  (W.  %)  of 
sections  two  (2)  and  eleven  (11)."  This  con- 
struction comports  with  the  manifest  Intent 
of  the  statute;  which  is  the  controlling  con- 
sideration; and,  as  so  construed,  the  munic- 
ipal territory  is  contlnguous. 

The  Judgment  Is  reversed. 

TAYLOB,  SHAGKLEFORD,  COCKRELL^ 
and  HOCES^  JJ..  concur. 


INVESTMENT  CO.  v.  TRUEMAN. 
(Supreme  Court  of  Florida.    Feb.  S,  1912.) 

(Syttahut  bp  the  Court.) 

1.  Statutks  (S  89*)— Enactment— Publica- 
tion. 

Although  as  printed  in  the  General  Stat- 
utes of  1906,  section  1969,  relating  to  discov- 
ery In  ejectment,  refers  to  sections  1971  and 
1972  of  such  statutes,  which  have  no  relevancy 
whatever  to  the  subMct-matter  of  such  section 
1969.  in  the  copy  of  such  General  Statutes  on 
file  in  the  office  of  the  Secretary  of  State, 
which  was  the  one  actually  adopted  by  the 
Legislature,  such  section  1069  refers  to  sec- 
tions 1534  and  1635,  which  regulate  the  pro* 
cedure  in  regard  to  Interrogatories,  and  pro- 
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Tide  that  th«  «naweni  ginn  thereto  "shall  be 
evidence  asatnat,  bat  not  for,  the  party  makias 
them."  The  aection  ae  It  appears  In  the  copy 
filed  in  the  office  of  the  Secretary  of  State, 
and  not  aa  It  appeara  in  tlie  printed  and  pub* 
liahed  vohnne,  niuat  covern. 

[Bd.  Mote.— For  other  caaei,  m  Statstea, 
Cent.  Dig.  I  42;  Dec  Dig.  |  ^*] 

2.  DiBCOTEBT  (S  "67*)  —  INTEBBOOATOBIEB  — 
AUEIfDUENT  OF  AHaWXBfl. 

Where  a  defendant  in  an  action  of  eject- 
ment haa,  without  objection,  filed  answers  to 
interrogatories  propoonded  under  the  statutes, 
seeking  a  disclosure  of  the  title  upon  which 
such  defendant  relies,  which  answers  are  made 
by  the  statute  evidence  against  such  party,  and 
the  defendant  waits  until  the  case  Is  actually 
being  tried,  and  then  aeeln  by  motion  to  amend 
one  of  such  answers  by  making  a  material 
change  therein,  no  reason  or  excuse  Iwing  of- 
fered for  tlia  delay,  such  motion  to  properly 
denied. 

[Bd.  Note.— For  other  cases,  see  Diaeoveiy, 
Cent  Dig.  I  79;  Dec.  Dig.  i  67.*} 

8.  AOKOWLEDQICEHT  ({  M*)  —  DOCdCEIITAXT 
EVIDKNOK— ADMISSIBILTTT. 

An  objection  to  the  admisrion  in  evidence 
of  a  certified  copy  of  a  deed  on  the  ground  that 
such  deed  was  "not  acknowledged  as  required 
by  lav,  in  that  the  acknowledgment  thereto 
did  not  recite  that  tiie  grantors  in  sndi  con- 
veyance were  known  to  the  officer  taking  said 
acknowledgment,"  is  properly  overruled,  when 
it  appears  that  the  statutes  in  force  at  the 
time  sQdi  deed  was  acknowle^d  contiUned  no 
such  re<]nirement. 

n Note.— For  other  cases,  see  Acknowl- 
_    nt.  Cent  Dig.  U  278-289:  Dec  Dig.  { 
64;*  Evidence,  Cent  Dig.  H  141^  1420,  1^.] 

4.  ACEKOWUDQUENT    (8  53*)  —  ADIUBSIBIZ.- 

XTT  TO  Becobd— Statittobt  Fboviuons— 

SUBBTAHTIAI.  GOKFLXAITOK. 

A  snbstantlal  compliance  with  the  re- 
quirements of  statutes  governing  the  acknowl- 
edgment or  proof  of  the  execution  of  instru- 
menta  for  the  purpose  of  having  them  record- 
ed is  suffldent 

[Bd.  Note.— For  other  cases,  see  Acknowl* 
edgmeDt,  Cent  Dig.  H  270-277;  Dec  Dig.  1 
68.*] 

6.  Afpeai.  ard  Bbbos  (I  1060*)— BivxBW— 
Habulbbb  Ebrob  —  Aduibsxok  of  Evi- 

DENCB. 

Where  the  plaintiff  and  defeutant  in  an 
action  of  ejectment  daim  through  a  common 
source  of  titiSt  errors  committed  in  allowing 
improper  evidence  of  Buch  common  title  are 
harmlesB. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Dec  Dig.  S  1060.*] 

0.  Tbial  (S  170*)— Taking  Cask  vboic  Jubt 

— DiKECTION  of  VBBDICT. 

Where  the  evidence  fully  makes  out  the 
plaintiff's  case,  and  there  is  no  evidence  to 
contradict  or  rebut  it,  a  peremptory  charge  for 
a  verdict  in  the  plaiotiff^s  favor  is  proper. 

S3d.  Note.— For  other  cases,  see  Trial,  Cent 
.  H  800-395;  Dec  Dig.  {  m*] 

Brror  to  Circuit  Court,  Alachua  Cotinty; 
J.  T.  Wills,  Judge. 

Action  by  J.  Albert  F.  Tmeman,  for  the 
use  of  Thornton  B.  Stringfellow,  against  the 
Inveatmoit  Company.  Judgment  for  plain- 
tiff, and  defoidaut  brings  error.  Affirmed. 

Robt  E.  Davis,  for  plaintiff  in  error.  W. 
8.  Broome,  for  defendant  in  error. 


SHAGELE^ORD,  J.  This  ia  an  action  of 
ejectment  institnted  by  the  defoidant  In  er- 
ror against  the  plaintiff  In  error  for  the  re- 
covery of  the  posseasloD  of  certain  d^rlbed 
real  estate.  No  point  la  nude  on  the  plead- 
ings, the  declaration  being  In  the  nsnal  form, 
to  which  the  defendant  filed  a  plea  of  not 
gnilty.  A  trial  was  bad  before  a  Jnry,  and. 
at  the  close  there<tf,  upon  motion  of  tbe 
plaintiff,  the  trial  Judge  directed  the  Jury  to 
return  a  verdict  In  favor  of  the  plaintiff, 
which  was  done  and  Judgment  entered  ac- 
cordingly. This  judgment  the  defendant 
seeks  to  have  tested  here  by  writ  of  error. 
Nineteen  errors  are  assigned,  several  of 
which  are  expressly  abandoned.  We  shall 
discusB  such  of  those  that  are  a^ned  wbteb 
we  think  merit  treatment 

After  the  filing  of  the  declaration,  tbe 
plaintiff  filed  certain  Interrogatories  to  an 
officer  of  the  defendant  corporation,  thereby 
seeking  a  disclosure  of  Its  "title  and  every 
link  thereof,"  as  is  provided  by  section 
of  the  General  Statutes  of  1906.  The  de- 
fendant, after  the  filing  of  its  plea,  pro- 
pounded like  Interrogatories  to  the  plaintiff. 
Both  the  officer  of  the  defendant  corporation 
to  whom  such  Interrogatories  were  address- 
ed, and  the  plaintiff  answered  all  of  the  in- 
terrogatories BO  respectively  propounded, 
without  objection.  From  such  answers  of 
the  respective  parties  It  appeared  that  ttie 
plaintiff  and  defendant  claimed  the  land  in 
dispute  through  a  common  source  of  titles 
The  plaintiff  offered  in  evidence  the  Inter- 
rogatories addressed  to  one  of  the  officers  of 
the  defendant  corporation  together  with  his 
replies  thereto,  to  the  introduction  of  which 
the  defendant  objected  upon  certain  grounds, 
which  were  overruled,  and  one  of  the  errors 
assigned  Is  predicated  upon  such  ruling,  but 
it  Is  expressly  abandoned,  and  we  think 
properly  so,  as  the  grounds  of  objection  urged 
were  without  merit  Later  on  In  the  triaU 
the  defendant  made  the  following  motion : 

"Thereupon  counsel  for  the  defendant 
moves  to  strike  the  interrogatories  propound- 
ed by  counsel  for  plaintiff  to  the  defendant* 
through  B.  F.  Williamson  as  vice  president 
and  gmeral  manager,  and  for  leave  to  with- 
draw the  answers  to  said  interrogatories  up- 
on the  ground  that  there  Is  no  authority  un- 
der the  laws  of  Florida  for  the  Issuance  of 
said  Interrt^atorles,  but  that  the  same  are 
without  legal  force  and  effect" 

[1]  The  denial  of  this  motion  is  assigned 
as  error.  Section  1060  of  the  Qmenl  Stat- 
utes of  1006  reads  as  followB: 

"1060.  (1614)  Discovery  In  ejectmoit— Ei- 
ther party  to  a  suit  In  ejectment  may  avail 
himself  of  the  proceedings  by  intern^to- 
rles  provided  by  sections  1071  and  1072,  to 
obtain  a  disclosure  from  the  other  party  of 
the  title  and  every  link  thereof,  upon  whlcb 
such  oOier  party  sues  or  defends." 

0pon  toniing  to  sections  1071  and  1072,. 
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referred  to  th«rdn,  It  ia  obvloiu  that  they 
have  no  relevancy  whatever  to  the  subjects 
matter  of  section  1968.  Unfortunately  tor 
tbe  contention  of  the  defendant,  upon  exami- 
nation of  the  copy  of  the  General  Statutes  on 
file  In  the  office  of  the  Secretary  of  State, 
which  was  tbe  one  actually  enacted  and 
adopted  by  the.  Legislature,  signed  by  the 
President  of  the  Senate  and  Speaker  of  tbe 
House,  and  approved  by  the  Governor,  we 
find  that  the  numbers  of  the  sections  re- 
ferred to  In  the  printed  section  are  typo- 
graphical errors.  In  tbe  action  In  such 
copy  BO  on  file  reference  Is  made  to  tbe  prop- 
er sections  r^atlng  to  such  subject-matter, 
which  appear  In  such  General  Statutes  as 
sections  1634  and  163S,  which  regulate  the 
procedure  In  regard  to  Interrogatories  and 
provide  that  thd  answers  given  thereto  "shall 
be  evidence  against,  bat  not  for,  the  party 
making  them."  The  section  as  It  appears  In 
the  copy  filed  In  tbe  office  of  tbe  Secretary  of 
State,  and  not  as  It  appears  in  the  printed 
and  pnbllshed  volume,  must  govern.  Ex 
parte  Sam  Buah,  48  Fla.  69,  37  South.  177, 
and  Strobbar  v.  State,  66  Fla.  167,  47  South. 
4.  Section  1969,  which  we  have  copied 
above,  expressly  authorizes  either  party  to 
an  action  In  ejectment  to  avail  himself  of 
the  procedure  provided  for  In  sections  1634 
and  1635,  erroneously  printed  as  1971  and 
1972.  It  necessarily  follows  that  tbe  mllng 
of  tbe  trial  Judge  was  proper;  therefore  this 
assignment  has  not  been  sustained. 

[2]  Later  on  in  tbe  trial  the  defendant  fil- 
ed a  motion  for  the  amendment  of  the  an- 
swer to  one  of  tbe  Interrogatories  to  the 
granting  of  which  the  plalntlft  objected  upon 
certain  spedfled  grounds.  Such  motion  was 
denied,  and  this  ruling  Is  assigned  as  error. 
We  deem  It  nnnecessary  to  set  out  either 
tbe  motion  or  tbe  grounds  of  objection  Inter- 
posed thereto.  As  we  have  already  said,  tbe 
officer  of  the  defendant  company  bad  answer- 
ed such  Interrogatory  without  objection.  He 
was  presumed  to  know  the  facts  concerning 
which  he  was  Interrogated  and  undertook  to  | 
answer,  and  he  had  the  privilege  of  selecting 
bis  own  language  In  wblch  to  couch  bis  re- 
ply. We  would  further  call  attention  to  ttie 
fact  that  the  transcript  discloses  that  the 
answers  to  such  interrogatories  were  filed  on 
tbe  20th  of  March,  ieil(  that  the  defendant 
filed  Interrogatories  to  the  plaintiff  on  the 
1st  day  of  May,  1911,  to  which  the  plaintiff 
filed  hla  answers  on  tbe  8th  day  of  such 
month,  and  yet  the  defendant  waits  until  7tb 
day  of  June,  1911,  when  tbe  case  Is  actually 
beinc  tried,  and  after  the  Interrogatories 
and  answers  bad  been  Introduced  by  the 
plaintiff  In  evidence,  before  it  sought  per- 
misidon  of  tbe  court  to  amend  one  of  Its 
answers.  If  tbe  dtfendant  had  made  a  mis- 
take in  socb  answer,  with  the  exercise  of 
ordinary  care  and  diligence,  it  should  have 
discovered  that  fact  before  It  entered  upon 
tbe  trial  of  the  action.  Tbe  d^endant  most 
t»e  iHresnmed  to  know  the  law,  and  that  un- 


der the  statute  the  answers  to  audi  Inter- 
rogatories could  be  Introduced  in  evidence 
against  it,  and  yet  it  waits  until  the  trial, 
when,  after  some  adverae  rulings  to  It  on 
the  evidence  had  been  made.  It  seeks  to  ma- 
terially change  tbe  answer  to  one  of  the  In- 
terrogatories, no  reason  or  excuse  being  of- 
fered for  Its  delay.  See  tbe  discussion  in 
Hartford  Fire  Insurance  Co.  v.  Brown,  60* 
Fla.  83,  68  South.  838,  as  to  the  discretion 
vested  in  trial  Judges  as  to  permitting  or  re- 
fusing amendments  of  pleadings.  What  we 
said  there  applies  with  equal  force  here.  As 
we  also  said  in  Wilson  t.  Johnson,  51  Fla. 
870,  41  South.  385 :  "Courts  of  Jiutlce  exist 
for  the  administration  and  furtherance  of 
Justice,  and  In  the  conduct  of  trials  generally 
much  must  be  left  to  the  discretion  of  tbe 
trial  Judges"  No  abuse  of  discretion  upon 
tbe  part  of  the  trial  Judge  in  refusing  to 
permit  the  amendment  to  the  answer  to  the 
Interrogatory  has  been  made  to  appear  to- 
us,  conseauently  this  assignment  falls. 

[3, 4]  One  of  the  assignments  Is  based  up- 
on tbe  admitting  In  evidence  a  certified  copy 
of  a  deed,  offered  by  tbe  plaintiff,  over  tbe- 
objectlon  of  tbe  defendant,  the  ground  of  ob- 
jection niged  being  that  such  deed  was  "not 
acknowledged  as  required  by  law,  In  that 
tbe  acknowledgment  thereto  did  not  recite 
that  tbe  grantors  In  said  conveyance  were 
known  to  the  officer  taking  said  acknowledg- 
ment." It  is  contended  that  for  this  reason 
such  deed  was  not  entitled  to  record;  there- 
fore a  cwtlfied  copy  thereof  was  not  admls^ 
slble  in  evidence  under  the  provisions  of  sec- 
tion 21  of  article  16  of  tbe  state  Constitu- 
tion of  188Q.  Sections  2428,  2482,  and  2486 
of  the  General  Statute  of  1806  are  dted  and 
relied  upon.  We  are  of  tbe  opinion  that  this 
contention  Is  not  tenable.  The  deed  In  ques- 
tion bears  date  tbe  10th  day  of  June,  1885, 
and  was  executed  and  acknowledged  In 
Alachua  connty,  Fla.  Tbe  statutes  in  force 
at  that  time  would  seem  not  to  have  re- 
quired that  the  certificate  of  the  officer  tak- 
ing tbe  acknowledgment  of  a  party  executing 
and  acknowledging  a  deed  within  this  state 
should  recite  that  such  party  was  known  to 
such  officer  to  be  the  party  described  In  and 
who  executed  the  deed,  even  if  It  be  con- 
ceded that  such  requirement  Is  now  In  force. 
See  section  10  on  page  216  of  McClellan's 
Digest  As  was  held  in  Einstein's  Sons  v. 
Shouse,  24  Fla.  490,  6  South.  380:  "A  sub- 
stantial compliance  with  the  requirements  of 
statutes  governing  the  acknowledgment  or 
proof  of  the  execution  of  Instruments  for  the 
purpose  of  having  them  recorded  is  suffi- 
cient" Tbe  reasoning  in  this  dted  case  will 
be  found  to  l>e  well  In  point  In  tbe  Instant 
case.  The  certificate  of  aclcnowledgmait  to 
the  deed  in  question  redtes  that  the  trersons- 
who  are  referred  to  as  the  grantors  "person- 
ally appeared"  before  audi  officer  and  ac- 
knowledged that' they  "executed,  signed,  seal- 
ed and  ddlvered  the  said  deed  of  convey- 
ance for  the  uses  and  purposes  therein  con- 
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tained  and  expresBed.**  See,  also,  Carpenter 
T.  Dexter,  8  Wall.  618,  19  L.  Ed.  426.  ap- 
provli^y  referred  to  and  cited  fn  Einstein's 
Sons  T.  SboQse,  supra.  We  would  also  re- 
fer to  the  following  decisions  of  tbls  court : 
McCoy  T.  Boley,  21  Fla.  803;  Sninmer  v. 
Mitchell,  29  Fla.  179,  10  South.  562,  14  L.  R. 
A.  815,  30  Am.  St.  Rep.  106;  Piatt  v.  Bow- 
and,  54  Fla.  237,  45  South.  82;  International 
Ka<^ln  Go.  T.  Vansef  56  Fla.  641,  46  South.  8. 

[I]  Another  principle  will  dispose  of  some 
of  the  assignments  adversely  to  the  conten- 
tion of  the  defendant  As  we  have  previous- 
ly said,  the  plaintiff  and  defendant  claimed 
the  land  In  dispute  through  a  common  source 
of  title.  This  being  true,  errot  In  admitting 
Improper  evidence  of  such  title  is  harmless. 
Rhodus  T.  HefFerman,  47  Fla.  206,  86  South. 
672,  and  Mansfield  v.  Johnson,  61  Fla.  239, 
40  South.  196.  120  Am.  8t  Rep.  169. 

[I]  A  careful  examination  of  all  the  evi- 
dence adduced  convinces  us  that  such  evi- 
dence fully  made  out  the  plaintiCTs  case,  and 
that  the  Jury  could  not  have  lawfully  found 
for  the  defendant  This  being  true,  the 
trial  Judge  properly  directed  the  Jury  to  re- 
turn a  verdict  in  favor  of  the  plaintiff,  In 
accordance  with  the  provisions  of  section 
1496  of  the  General  Statutes  of  1906.  See 
BeU  V.  NUes,  61  Fla.  114,  65  South.  892. 

No  reversible  ^rror  having  been  made  to 
appear  to  us,  the  Judgment  must  be  affirmed. 

WHITFIELD,  a  J.,  and  TATIX>R, 
COOKREIJ^  and  HOGKOR,  JJ.,  concur. 


FAULK  V.  RICHARDSON. 
(Supreme  Court  of  Florida.   Feb.  6,  1912.) 

fBvUabuM  fry  tike  Court.) 
8au8  (S  839*)— Bbeaoh  of  Contract  to 

PUBCHASE— DaHAOES. 

Wh«D  A.  contracts  with  B.  to  purchase 
from  the  latter  an  automobile  at  the  factory  in 
lUchiean,  to  be  delivered  in  Florida,  but  be- 
fore toe  car  Is  shipped  notifies  B.  to  cancel  the 
order,  he  ia  not  liable  for  the  difFereuce  be- 
tween the  contract  price  and  what  B.  sold  the 
«ar  for  in  Florida,  in  the  absence  of  notice  of 
the  lale,  or  that  B.  refused  to  cancel  tlie  order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8S  924,  926;  Dec.  Dig.  f  SS9.*] 

Error  to  (^cult  Court,  Santa  Boaa  Goon- 
ty;  J.  Emmett  Wolfe,  Judge. 

Action  by  G.  W.  Richardson  against  W.  H. 
Faulk.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

Gook  &  McBae,  for  plalntlfl  In  error.  Laird 
A  McOeacby,  for  defmdant  In  error. 

COCKRELL,  J.  Faulk  agreed  to  purchase 
through  Richardson  an  automobile  from  the 
factory  at  Lansing.  Midi.,  to  be  delivered  at 
Pensacola.  The  contract  is  all^^  to  have 
been  an  oral  one,  evidenced  ^y  certain  corre- 
spondence.   On  April  30,  1910,  Faulk  who 


lived  at  Chlpley,  Fla.,  telegraphed  to  Rich- 
ardson at  Milton,  Fla.,  to  *'wlre  order  in  for 
four-cylinder  car  complete,  checfc  to  follow." 
and  on  the  same  date  wrote.  Inclosing  a  check 
for  f  100,  as  the  first  payment,  and  directing 
that  the  contract  be  filled  out  as  agreed  upon 
and  sent  him  for  signature;  also  that  he  be 
posted  as  to  when  to  expect  the  car.  Five 
days  thereafttt  Fanlk  writes:  "I  wired  yon 
in  ample  time  to  cancel  ordw.  I  also  wrote 
you  a  day  or  so  ago,  before  getting  your  let- 
ter. I  am  inclosing  the  contract  unsigned." 
Payment  on  the  check  was  stopped. 

We  are  not  advised  what  reply.  If  any,  was 
made  by  Richardson  to  this  letter  of  May 
6th;  but  at  some  time  he  sold  the  car  In 
Pensacola  for  $316  less  than  the  contract 
price,  but  at  "the  highest  price  obtainable  hi 
the  market,"  and  In  this  action  recovered 
Judgment  for  $300. 

The  declaration  does  not  measure  the  dam- 
ages by  the  difference  between  the  contract 
and  the  market  price,  but  It  Is  measured  by 
the  difference  t>etween  the  contract  price  and 
the  sale  price  of  this  machine  in  Pensacola. 
It  Is  not  denied  that  Rldiardson  was  noti- 
fied, as  asserted  in  Faulk's  letter  of  May 
6th,  made  part  of  the  declaration.  **tn  ample 
time  to  cancel  the  order*'  before  the  car  left 
the  shops  in  Michigan,  nor  does  It  appear 
that  Faulk  was  ever  advised  that  the  car 
had  left  the  shops  until  this  action  was 
brought  Richardson  upon  his  own  showing 
owed  some  duty  to  Faulk  to  keep  him  ad- 
vised of  the  status,  and  cannot  be  permitted 
to  pile  up  the  damages  against  one  whom  he 
had  kept  In  the  dark.  See  Benjamin  on 
Sales,  p.  807. 

For  aught  that  appears,  the  prompt  can- 
cellation of  the  order  at  the  time  Richard- 
son was  notified  would  have  entailed  but 
nominal  loss  to  either  party,  and  we  have 
no  proper  basis  oa  this  record  for  allowing  a 
substantial  recovery. 

Judgment  reversed. 

WHITFIELD,  a  J.,  and  SHACKLE- 
FORD,  TAYLOR,  and  HOGKBR,  JJ.,  concur. 


BHATLOR  et  aL  v.  CLOUD. 
(Supreme  Gonrt  of  Florida.    Feb.  6,  1912.) 

(BvUahut  bv  thb  Court.) 

1.  Tbkdor  and  Pttkchabeb  (S  251*)— Vra- 
noB's  liiBN— Natubb  of  Right. 

A  vender's  lien  upon  land  conv^ed  by  bin 
does  not  result  from  agreement  but  it  is  a 
right  jgiTen  by  impUcatlon  of  law  and  enforce- 
able in  equl^  where  the  vendor  Is  entltied 
to  It 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Pnrchaser,  Cent  Dig.  U  634-63S;  Dec  IMg* 
§  251.*] 

2.  VBWDOB  AMD  PUBOHASBB    «  278»>— VKH- 

DOB's  Lien— EnroBCEiaNT— TxHX  to  Sob. 
Where  land  Is  conveyed  and  a  note  is 
taken  for  the  purchase  price  wldioat  say 
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collateral  mcnrltr  or  contract  mortsage  upon 
the  property  to  secnre  the  payment  of  the 
purchase  price,  the  law  by  impllcatioQ  gives  to 
the  vendors  a  right  in  the  nature  of  a  lien 
upon  the  property  for  the  parchase  price, 
which  right,  if  not  waived  or  abandoned,  may 
be  enforced  In  equity  at  any  time  before  the 
remedy  by  action  on  the  note  ti  barred  by 
the  Btatote  of  Umitationa. 

[Ed.  Note.r-For  other  easei,  see  Vendor  and 
Purchaser,  OenL  Dig.  ||  776,  777;  Dec.  IMc 
I  278.*] 

3.  TbNDOB  AUD   PtTBCEASEB    (i  278*)— TSN- 
DOB'8  LiSH— ENrOBCKUENT-O'lMK  TO  SUB. 

A  vendor's  lien  is  a  right  created  by  law 
as  an  incident  to  the  debt  and  ceases  to  be 
available  In  eqoity  when  the  debt  is  not  en- 
forceable at  law. 

[Ed.  Note.— For  other  casea,  see  Vendor  and 
Parchaser,  Gent  Dig.  H  776,  777:  Dec.  Dig. 
1  278.*] 

4.  Vbhdob  ahd  PuxoBAna  (I  278*)— Vkn< 
dob's  LzBir— BinoBcnacBin^— Tnu  to  Sub. 

Where,  in  a  suit  to  enforce  a  vendor's 
implied  lien,  it  clearly  appears  by  Uie  specific 
allegations  of  the  bUl  of  complaint  admitted 

Sthe  demurrer  that  the  remedj  for  recovery 
the  debt  for  the  purchase  price  of  land  con- 
veyed is  barred  by  the  statute  of  limitations, 
the  vendor's  implied  lien  will  not  be  enforced; 
and,  in  the  absence  of  other  equities  to  sustain 
the  bin  of  complaint.  It  is  subject  to  appro- 
prlate  demnrrer. 

[Ed.  Note.^For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  T76,  777;  Dec.  Dig. 
I  278.*] 

Appeal  from  Clrcolt  Court,  Alachua  Coun- 
ty; J.  T.  WUlB,  Jndge. 

BUI  In  equity  by  8.  T.  Stwylor.  as  execu- 
tor, and  others,  against  J.  L.  Clond.  From 
an  ordw  sostainlng  a  dennirrer  to  the  bUI. 
complainants  appeal.  Affirmed. 

T.  a  BlUs,  Jr.,  and  Oeow  U.  Walker  ft  Son, 
for  appellanta.   F.  T.  Smith,  for  appellee. 

WHITFIELD,  C.  J.  It  appears  that  In 
March,  1903,  John  N.  D.  Cloud  conveyed 
certain  land  to  J.  L.  Cloud,  the  considera- 
tion being  $1,100,  for  which  a  note  was  giv- 
en by  J.  I*  Cloud  to  John  N.  D.  Cloud  pay- 
able January  1, 1905.  John  N.  D.  Cloud  died 
In  1904.  By  will  be  bequeathed  the  land  and 
the  note  to  bis  mother,  Nancy  J.  Cloud,  who 
being  a  resident  of  Georgia  and  non  compos 
mentis,  B.  F.  Langford  was  there  appoint- 
ed gnardian  of  her  person  and  property.  S. 
T.  Shaylor  qnalified  In  August,  1904,  as  ex- 
ecDtor  of  the  will  of  John  N.  D.  Cloud.  The 
note  for  the  pnrchase  price  not  having  been 
paid,  this  suit  was  Instituted  March  23,  1911, 
by  S.  T.  Shaylor  as  executor,  Nancy  J.  Cloud, 
by  ber  next  friend,  and  B.  F.  Langford,  as 
her  gnardian,  against  J.  L.  Cloud  to  enforce 
a  vendor's  Implied  lien  npon  the  land  for  the 
tmpaid  purdiase  price  of  It,  represented  by 
the  note  given  by  the  vendee  to  the  Tmdor 
at  the  time  of  the  conveyance. 

A  demurrer  to  the  bill  of  complaint  npon 
the  specific  grounds  of  laches,  and  that  the 
note  was  barred  by  the  statute  of  limitations 
nnd  the  vendor's  Hen  being  merely  an  Inci- 


dent to  the  debt  Is  also  barred,  was  sustain- 
ed with  leave  to  amend,  and  tlifl  complain- 
ants appealed  from  snch  order.  wUcb  Is  as- 
signed and  argued  as  error. 

By  section  1728  of  the  Gen«nl  Statutes 
(section  1294,  Bevised  Statutes),  an  action 
upon  any  contract,  obligation,  or  liability 
founded  upon  an  Instrument  of  writing  not 
under  seal  must  be  commenced  within  Ave 
years.  This  suit  is  to  enforce  a  vendor's  lien 
npon  land  that  Is  raised  only  by  implication 
of  law,  and  the  suit  was  not  commenped 
witliin  five  years  ftom  the  date  of  the  con- 
veyance of  the  land  or  from  the  date  of  the 
maturity  of  the  note  not  under  seal  given 
for  the  pnrchase  price. 

[1]  A  vendor's  lien  upon  land  conveyed  by 
him  does  not  result  from  agreement,  but  It 
Is  a  right  given  by  implication  of  law  and 
enforceable  In  equity  while  the  vendor  Is 
entitled  to  it.  See  Johnson  v.  McEinnon,  45 
Fla.  388,  34  South.  272;  McKlnnon  v.  John- 
son, 64  ria.  638,  45  South.  451. 

[2, 1]  Where  land  Is  conveyed  and  a  note 
is  taken  for  the  purchase  price  without  any 
collateral  security  or  contract  mortgage  up- 
on the  property  to  secure  the  payment  of  the 
purchase  price,  the  law  by  Implication  gives 
to  the  vendors  a  right  In  the  nature  of  a 
Hen  upon  the  property  for  the  pnrchase 
price,  which  right,  If  not  waived  or  abandon- 
ed, may  be  enforced  In  equity  at  any  time 
before  the  remedy  by  action  on  the  note  Is 
barred  by  the  statute  of  limitations.  But, 
where  the  remedy  by  action  at  law  on  the 
note  is  barred  by  the  statute  of  limitations, 
the  vendor's  lien  given  by  ImpUcatlon  of  law 
will  not  be  enforced  In  equity.  The  Hen  Is  a 
right  created  by  law  as  an  incident  to  the 
debt,  and  ceases  to  be  available  In  equity 
when  the  debt  Is  not  enforceable  at  law.  A 
vendor  can  ordinarily  have  no  greater  right 
by  implication  of  law  than  he  has  by  con- 
tract when  the  implied  right  Is  an  indd^t 
to  the  contract  right.  In  this  case  no  col- 
lateral security  or  mortgage  was  taken,  and 
the  note  given  for  the  purchase  price  was 
not  renewed  or  put  In  Judgment  so  as  to 
continue  the  right  to  recover  the  debt 

[4]  Where,  In  a  suit  to  enforce  a  vendor's 
implied  Hen,  it  clearly  appears  by  the  specif- 
ic all^atlons  of  the  bill  of  complaint  admit- 
ted by  the  demurrer  that  the  remedy  for  re- 
covery of  the  d^t  for  the  purchase  price  of 
land  conveyed  la  barred  by  the  statute  of 
limitations,  the  vendor's  implied  Hen  will 
not  be  enforced ;  and,  In  the  abewce  of  oth- 
er equities  to  sustain  the  bill  of  complaint. 
It  is  subject  to  appropriate  demurrer.  See  2 
Jones  on  Liens  (2d  Ed.)  |  1099  ;  2  Warvelle 
on  Vendors,  S  709 ;  29  Am.  A  Eng.  Bncy.  Law 
(2d  Ed.)  769 ;  Trotter  v.  Erwin,  27  Miss.  772; 
Stephens  v.  Shannon,  48  Ark,  464;  Borat  v. 
Corey,  16  N.  T.  506;  Howard  Wlndom,  86 
Tex.  660,  26  S.  W.  483. 


•FeroUMT* 


I SM  sam*  bqrto  «Bd  swUob  NVUBBR  In  Dee.  Die  *  An.  Dig.  Ksy  No.  Swlei  A  Bop'r  intexcs 


Digitized  by 


Google 


668 


57  SOUTHBRN  BBFOBTEB 


(Fla. 


A  contrary  mie  In  Maryland  seems  to  be 
based  on  analogy  to  the  EngUsb  statute  of 
limitations  as  to  the  right  ot  entry.  See 
Baltimore  A  O.  B.  B.  Co.  t.  Trimble,  61  Md. 
99.  The  Alabama  cases  and  possibly  others 
do  not  accord  with  .the  decided  weight  of  au- 
thority. In  Browne  t.  Browne,  17  Fla.  607, 
8S  Am.  Re]>.  06,  and  Jordan  v.  Sayre,  24  Fla. 
1,  8  Sontta.  829,  the  Hen  was  created  by  a 
mortgage  under  seal,  and  the  court  h^d 
that,  tbexB  being  in  the  mortgage  an  express 
promise  to  pay  the  debt,  the  statute  of  lim- 
itations respecting  instruments  under  seal  is 
applicable  whore  the  oontrkct  mortgage  Is  be- 
ing foredosed,  eren  though  the  note  evidenc- 
ing the  debt  is  barred  by  the  flTo-year  stat- 
ute of  limitation. 

The  order  is  aJBrmed. 

TATLOR,  SHACKLErORD,  OOOCBEm 
and  BOOKER,  JJ.,  concur. 


SPRINGSEBAD  et  aL  t.  GBAWTORDYILIiE 

STATU  BANE. 
(Supreme  Gonrt  of  OTorida.    Feb.  6*  1912.) 

(BylUilu*  hif  the  Court.) 

1.  Bills  awd  Notes  ({  481*)— AonoNS  on 

Note— PiXADINO— DSMDBBEB. 

Where,  In  an  action  brought  by  IndorseeB 
of  a  note,  there  is  a  ^ea  alleging  a  failure  of 
conalderation  for  the  note,  and  breach  of  war- 
ranty, of  whidi  the  iDdoreees  liad  knowledge 
at  the  time  of  the  Indorsement  to  them,  the 
plea  is  not  obnoxioos  to  demurrer  because  of 
the  failure  to  allege  such  knowledse. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1530-1632,  166&-1661; 
Dec.  Dig.  i  481.TI 

2.  BnXB  AND  NOTU  a  460*)— AonOH  Off 

Joint  Noiv— DisiassAL. 

Where  an  action  Is  brought  on  a  Joint  and 
several  note  against  all  the  makers,  who  ap- 
peared and  pleaded,  and  in  the  mldat  of  the 
trial  the  i^nUff  elected  to  dismiss  the  action 
as  to  two  of  the  makers,  the  effect  of  this  ac- 
tion was  to  discontinue  the  suit  as  to  all  the 
defendants,  because  the  plaintiff  might  have 
sned  them  all  jointly,  or  each  of  them  several- 
ly, but  might  not  sae  a  part  of  them  jointly, 
under  the  circumstances  mentioned. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1434-1443;  Dec.  Dig.  | 
460.*] 

E^or  to  Circuit  Court,  Hernando  County; 
W.  S.  BuUosk,  Judge. 

Action  by  the  Crawfordrllle  State  Bank 
against  J.  W.  Sprlngstead  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.  Reversed,  with  directions. 

Davant  &  Davant,  for  plaintiffs  In  uTor. 
F.  B.  CooglOT,  for  defendant  in  error. 

HOCKHR,  J.  In  1908  the  defendant  in  er* 
ror  as  plaintiff  brought  an  action  of  assump- 
sit in  tlie  circuit  court  of  Hernando  county 
against  the  plalntlffB  In  error  as  defendants, 
and  M.  P.  Mldcler  and  H.  C.  Mickler  filing 
the  following  ammded  declaration: 


*^e  Crawfordville  State  Bank,  a  corpo- 
ration organised  and  existing  under  the  laws 
of  the  state  of  Indiana,  tfalntlff,  by  Its  un- 
dersigned attorney,  suet  J.  W.  Sprlngsteadr 
O.  W.  Rice,  A.  F.  Burns,  J.  O.  Burwell,  8.  B. 
Hickler,  W.  A.  Falton,  W.  P.  Tucker,  W. 
Hop  Smith,  U.  P.  Mickler,  H.  a  moOet, 
and  W.  R.  Ayers,  detaidauts.  In  an  action 
of  assumpsit,  and  thereupon  idalntlff  allies 
and  says: 

'rriiat  tbfl  defendants  did  on  the  22d  day 
of  January,  A.  D.  according  to  the  cos- 
torn  uid  usage  of  merchants,  make  their 
certain  promiBsory  note  In  wrltlnib  cnnmon' 
ly  called  a  n^tlaUe  note,  the  date  whereof 
is  the  day,  month,  and  year  aforesaid,  and 
tbai  dellToed  the  same  to  J.  Oroncii  &  Sim. 
a  cf^artDershlp  composed  of  Jcvtlui  Grouch 
and  Gtoorge  Roland  Croudi,  wlwreby  for  val- 
ue reotfved  tfa^  Jointly  and  severally  prom- 
ised and  agreed  to  pay  to  the  said  J.  Crouch 
A  Bon  or  their  order,  on  OctcAwr  1,  1907* 
after  date  thereof,  the  sum  of  one  thousand 
^,000.0(^  dollars,  together  with  Interest  from 
date  at  the  rate  of  8  per  coit  per  annum 
until  paid.  Interest  payable  annually,  togeth- 
er  with  reasonable  attorney's  feee  if  suit  was 
brou^t  oh  said  note,  payable  at  Etemando 
State  Bank  of  Brooksville,  Fla.  And  the 
plaintiff  says  that  the  said  2.  Crou(A  &  Son 
afterwards  and  before  maturity  indorsed 
and  delivered  the  said  note  in  due  course 
while  the  same  was  unpaid,  to  the  said  plain- 
tiff. And  the  said  plaintiff  avers  that  after- 
wards, to  wit,  on  the  Ist  day  of  October, 
1907,  when,  according  to  the  tenor  and  effect 
thereof,  the  said  note  became  due  and  pay- 
able, the  same  was  presented  and  shown  for 
payment  at  the  Hernando  State  Bank  of 
Brooksville,  Florida,  but  the  said  defmidants 
did  not,  nor  did  either  of  them,  nor  did  any 
other  person,  then  pay  the  sum  of  11.000  and 
Interest  as  specified  in  the  said  note.  Where- 
fore plaintiff  brings  this  suit  and  claims  the 
sum  of  one  thousand  dollars  with  Interest 
thereon  at  the  rate  of  8  per  cent  per  annum 
from  the  22d  day  of  January,  1806,  until 
paid,  loterrat  payable  annually,  together  with 
a  reasonable  attorney's  fee  for  bringing  this 
suit.  Yet  the  said  defendants,  although  often 
requested,  have  not,  nor  has  either  of  them, 
as  yet  paid  the  plaintiff  the  said  sum  of  $1,- 
000  as  above  demanded,  or  any  part  thereof, 
or  the  interest  thereon  as  aforesaid,  but  the 
same  to  pay  have  hitherto  wholly  neglected 
and  refused,  and  still  do  neglect  and  refuse 
to  pay  the  same,  to  the  damage  of  the  said 
plaintiff  $2,000." 

After  several  pleas  had  beoi  filed  and  de> 
murrers  thereto  sustained,  the  dtfoidanta 
filed  the  following  plea: 

"And  for  amendment  to  tbait  tiitrd  plea 
the  defendants  say: 

"That  the  note  sued  on  was  given  by  tluan 
to  J.  Crouch  ft  Son  In  consideration  of  a  cer- 
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tain  Bto^-horse  or  stallion,  to  the  lald  de- 
femtants  sold  aod  dellrered  by  J.  Oronch  & 
Son*  the  payee  of  the  said  note,  on  or  about 
iQw  22d  day  of  January,  1906,  wltb  tbe  con- 
tanporaneoiu  agrement  and  gnaranty  of 
the  aald  payee  with  the  lald  defendants  that 
tbe  said  not^  should  be  surrendered  hy  the 
said  payees  to  the  said  defendants  and  the 
said  hone  taken  back  by  the  said  payees  If 
leas  than  00  per  cent  of  the  breeding  serv- 
ice of  the  said  stallion  dnrlng  the  breedbig 
season  next  preoedlz^  tlie  maturity  of  tbe 
said  note  diould  prove  effectual  Impregna- 
tion, and  tbe  said  payees,  as  part  of  the  con- 
tract of  sale  and  oon^deratlon  of  said  note, 
then  represented  and  guaranteed  that  the 
said  stallion  was  TlgorouB,  fit,  and  reliable 
and  capable  for  breeding  purposes  in  the 
said  ratio  of  00  per  cent  of  gener^  service 
in  braeding;  and  the  said  stallion,  with  full 
knowtedge  of  tbe  said  payees  that  title  said 
stallion  was  purchased  1^  the  defendants  for 
such  breeding  pnrpoaeo,  was  aoe«pted  and 
purchased  by  the  aald  defendants  from  tbe 
said  payees,  upon  said  nsffesentaUons  and 
guaranty,  and  the  said  defendants  trusting 
In  the  said  r^resenti^tlons  and  guanmty, 
tbe  said  payees  of  the  said  breeding  capao* 
ity,  fitness,  and  vigor  for  serriee  of  tbe  said 
stallion,  and  the  said  stallion  was  Imme- 
diat^y  put  Into  general  servfce  fbr  such 
breeding  purpose  by  tbe  said  defendants,  but 
tbe  said  stallion  was  not  vigorous,  fl^  and 
reliable  or  of  tbe  capacity  and  aervice  for 
breeding  purposes  as  represented  and  guar- 
anteed by  the  aald  payees,  and  in  the  said 
service  was  unequal  to  the  said  representa- 
tions and  guaranty  dnrlng  the  said  season, 
and  more  unequal,  Incapable  and  unfit  tliere- 
to  since.  In  that  00  per  coit  of  tbe  breeding 
service  of  tbe  said  stallion  dnrlng  the  said 
breeding  season  next  preceding  the  maturity 
of  the  said  note  did  not  prove  eftectnal  im- 
pregnation, and  that  since  the  said  breeding 
season  next  preceding  the  said  maturl^  of 
the  said  note  a  less  percentage  of  impregna- 
tion has  been  effected  by  him,  and  that  the 
said  stallion  was  and  Is  altogether  useless 
to  the  defendants;  and  the  defendants  notl- 
fled  the  said  payees  of  the  said  unfitness  and 
Incapacity  of  the  said  stallion  for  tbe  pur- 
pose of  purchase  and  acceptance  aforesaid — 
that  is,  for  the  purpose  of  breeding— and  of 
the  failure  and  breach  of  the  said  represen- 
tations and  guaranty  as  soon  as  the  same 
was  discovered  by  and  known  to  the  defend- 
ants and  before  maturity  of  tbe  said  note,  to 
wit,  the  day  of  June,  1907,  with  de- 
mand for  surrender  of  tbe  aald  note  and 
offer  thereon  to  return  the  said  stallion  to 
the  said  payees,  for  which  the  defendants 
are  still  willing  and  ready,  but  the  said 
payees  neglected  and  refused  to  comply  with 
defendants'  said  demands,  and  defendants 
say  that  the  consideration  for  the  said  note 
baa  wholly  failed.  And  the  plaintiff,  con- 
4ncttDg  a  banking  business  at  OrawfordvUle^ 


in  the  state  of  Indiana,  for  the  payees,  with 
notice  and  knowledge  of  the  said  agreement, 
guaranty,  sale,  purchase,  and  acceptance, 
failure  of  c(Hudderatlons  and  notice  thereof 
aforesaid,  reo^ved  and  accepted  the  said 
note  by  Indorsement  ot  tbe  said  payees  at 
CrawfordvlUe  aforesaid,  before  the  maturity 
of  the  said  note  and  during  tbe  period  of 
guarantee  aforesaid,  and  colluded  with  the 
said  payees  to  avoid  tbe  effect  of  the  said 
r^vesentatlons  and  guaranty  of  the  said 
payees  and  pretended  to  be  the  indorsee  in 
due  course,  well  knowing  tbe  consideration 
of  tbe  said  note  aforesaid,  and  that  the  same 
had  wholly  failed  as  aforesaid,  and  Intoid- 
lug  to  maintain  this  sntt  notwithstanding, 
and  tbe  said  plalntUt  had  notice  and  knowl- 
edge of  the  said  facts  at  tbe  time  of  tbe  com- 
mencement of  this  suit,  and  brought  said  suit 
with  such  knowledge  and  notice.  Tbe  de- 
fendants tberefore  aver  tbat  tbe  oonsidwa- 
tlon  for  tlie  said  note  has  wholly  flailed,  and 
plaintiff  sbonld-not  recover." 

A  prevUms  plea  of  substantlaUy  tbe  same 
Import  had  been  filed  and  a  demurrer  there- 
to sustained.  A  demnner  to  the  last-men- 
tioned plea  was  also  filed  on  tbe  grounds 
that  it  was  Irrelevant  and  immaterial,  indefi- 
nite, frivolous,  uncertain,  and  constituted  no 
defense  to  the  suit  This  demurrer  was  sus- 
tained, and  this  ruling  is  »v^s^f>^  as  error. 

A  trial  was  liad  resulting  In  a  verdict  for 
the  defaidants.  A  new  trial  was  granted, 
and  on  the  second  trial  there  was  a  verdict 
and  JadgmoLt  for  the  plalntUt  This  Judg- 
ment Is  hen  f  0r  review  on  writ  ot  error. 

[1]  To  sustain  the  ruling  of  tbe  court  be- 
low on  tbe  demurm  to  tbe  plea  referred 
to,  tbe  defendant  in  error  in  its  brief  con- 
tends that  tbe  plea  does  not  show  knowledge 
on  its  part  of  the  failure  of  consideration 
and  breach  of  warranty  at  tbe  time  it  pur- 
chased the  note.  It  seems  to  us  that  the 
plea  very  clearly  states  that  at  the  time  the 
plaintiff  took  the  note  by  indorsement  it 
had  notice  and  knowledge  of  the  agreement, 
guaranty,  sale,  and  purchase  of  the  stallion 
referred  to,  and  of  the  failure  of  the  consid- 
eration for  which  tbe  note  was  given. 

It  seems  to  us  with  the  lij^t  before  us  the 
demurrer  should  not  have  been  sustained. 
But,  apart  from  this  fact,  it  appears  that 
during  the  progress  of  the  trial  objection 
was  made  to  the  introduction  of  the  note  In 
evidence  because  of  an  alleged  variance  be- 
tween it  and  the  declaration.  Thereupon  the 
plaintiff  took  a  nonsuit  as  to  two  of  the  par- 
ties jointly  sued,  viz.,  8.  E.  Mickler  and  H. 
C.  Mickler  and  dismissed  the  suit  as  to  them. 
This  was  objected  to  by  the  defendants,  and 
the  contention  there  and  here  Is  that  the 
effect  of  this  action  was  to  discontinue'  the 
whole  case,  as  the  plaintiff  had  elected  to 
sue  all  the  defendants  Jointly. 

When  the  plaintiff  discontinued  the  action 
as  to  the  two  Micklers,  we  think  it  clear 
that,  under  the  practice  prevailing  In  this 
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state,  tHe  circuit  Judge  should  have  dismissed 
the  whole  case.  The  note  was  a  joint  and 
several  one.  The  plaintiff  had  the  right  to 
sue  them  all  jointly  or  any  one  or  all  of  them 
severally ;  but  an  action  against  some  of 
them  only  is  subject  to  a  plea  In  abatement 
In  the  midst  of  the  trial  It  elected  to  dis- 
miss as  to  the  Mlcklers,  who  bad  pleaded, 
not  personal  pleas,  but  jointly  with  the  oth- 
ers and  this  made  the  action  a  joint  one 
agnlnst  a  part  of  the  makers.  If  the  plain- 
tiff had  dismissed  the  action  against  all  the 
makers  except  one,  it  would  then  bare  been 
changed  Into  a  several  suit  against  that  one, 
and  that  might  have  been  permissible.  Bnt 
we  can  find  no  statutory  anthority  In  this 
state  for  the  course  that  was  pursued,  and  It 
is  not  supported  by  the  common-law  prac- 
tice. 6  Ency.  PI.  &  Pr.  857;  15  Ency.  PI.  & 
Pr.  663;  Hale  v.  Gro well's  Adm'x,  2  Da.  634, 
50  Am.  Dec.  SOI ;  Somers  v.  Florida  Pebble 
Phosphate  Co..  00  Fla.  275.  39  South.  61; 
Rentz  v.  Live  Oak  Bank.  61  Els.  403,  56 
South.  866. 

The  judgment  below  is  reversed,  with  di- 
rection that  the  case  be  dismissed. 

WHITFIEXO,  a  J.,  and  TAYLOR, 
8HACKLEF0BD,  and  COCKBELL^  JJ.,  con- 
cur. 


JOHNSON  T.  DU  PONT, 
(Supreme  Court  of  Florida.    Veb.  5,  1912.) 

(ByUabua  hp  the  OourU 

1.  Bjeoticent  ({  109*)  —  Pbocskdinos  —  Ar- 

FIBMATIVB  ChABQB. 

Where  a  plaintiff  In  ejectment  shows  titie 
and  right  of  possession,  and  no  title  or  right 
Is  shown  on  which  the  Jury  could  lawfally  find 
for  the  defendant,  an  amrmatlTe  charge  for 
the  plaintiff  Is  proper. 

[Ed,  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  I  812;  Dec  Dig,  |  109.»] 

2.  Taxation  (S  708*)— Vmted  Rights— Tax 
Sales. 

The  provision  of  the  statute  (Laws  1893, 
c.  4115,  I  66)  that  "where  any  purchaser  of 
any  real  estate,  situated  in  this  state  prior  to 
the  passage  of  this  act,  hag  not  entered  into 
and  taken  actual  possesaion  of  the  same,  he 
shall,  within  one  year  from  the  passage  of  this 
act,  bring  suit  for  the  recovery  of  actual  pos- 
session of  the  real  estate  described  In  snch 
tax  title,  and  in  default  thereof,  said  tax  titie 
shall  become  void  and  of  no  effect,"  cannot 
lawfully  divest  a  title  or  put  a  material  bur- 
den upon  the  titie  already  vested  in  a  pur- 
chaser of  a  tax  deed  under  the  law  before  the 
enactment  of  the  quoted  provision.  » 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S8  1291-1297;  Dec  Dig.  I  708,*] 

S.  Taxatioh  (J  742*)  —Tax  Titub— Pub- 

OHASE  OF  CEBTIFICATES. 

The  provision  of  the  statute  (Laws  1887, 
c.  3681,  1  66)  that  the  purchaser  of  a  tax 
sale  certincate  "shall  purcQase  all  the  certifi- 
cates held  by  the  state"  relates  to  the  pur- 
chase of  certificates  from  the  state,  and  not 


to  the  lasne  of  ft  tax  deed  <m  a  certificate  is« 
sued  at  the  sale  to  an  individual. 

[Ed.  Note.— For  other  cases,  see  Taxation^ 
Gent  Dig.  H  1481-1484;  Dec  Dig,  |  742.*] 

4,  Taxation  (S  785*)— Tax  Titles— Pbiob- 

ITY. 

Even  where  a  tax  deed  Is  subject  to  an 
outstanding  tax  certificate,  If  the  latter  is 
void,  the  tax  deed  Is  not  affected  by  a  deed 
subsequently  issued  on  Qie  void  certificate. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  {  1553;  Dec  Dig.  |  785.*] 

5.  Taxation  ((  7e0*)~TAX  Deed  — Xoiicb 
OF  Afpuoatioh, 

Where  the  notice  of  an  application  for  a 
tax  deed  rei^ulred  by  the  statute  is  not  given, 
the  deed  is  meffectual  as  title. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  |  1497;  Dwu  Dig.  f  7Ga*] 

Error  to  Circalt  Oourt,  Duval  Connty;  B. 
M.  CaU,  Judge. 

Action  4)7  Ada  Dn  Font  against  James  E. 
JohnBon.  Judgment  for  plalntlfl,  and  de- 
fendant brings  error.  Affirmed. 

Young  &  Adams  and  F.  T,  Myers,  for 
plaintiff  in  error.  Cockrell  &  Cockrell  and 
Geo.  Conper  Qibbs,  for  defendant  In  error. 

WHITFIEU),  C  J.  Ada  Da  Pont  recov- 
ered certain  land  In  an  action  of  cijectment 
and  the  defendant  J.  B.  Johnson  took  writ 
of  error.  The  court  refused  to  direct  a  ver- 
dict for  the  defendant,  and  directed  a  ver- 
dict for  the  plaintiff. 

[1]  Section  1496  of  the  Gen^l  Statutes 
provides  that:  "If  •  •  •  upon  the  con- 
clusion of  the  argument  of  counsel  In  any 
dvll  case,  after  all  the  evidence  shall  have 
been  submitted,  it  be  apparent  to  the  jadge 
of  the  circuit  court,  or  county  court,  that  no 
evidence  has  been  submitted  upon  which 
the  jury  could  lawfully  find  a  verdict  for 
one  party,  the  judge  may  direct  the  jury  to 
find  a  verdict  for  the  opposite  party." 

If  the  plalntlfl  showed  title  to  the  land 
which  gave  him  a  right  to  the  possession, 
and  the  defendant  showed  no  title  or  right 
on  which  the  jury  could  lawfully  find  for 
the  defendant,  the  giving  of  the  affirmative 
charge  for  the  plaintiff  was  proper  under  the 
statute. 

[2]  A  tax  deed  dated  September  7,  1889, 
based  upon  tax  certificate  issued  In  1888  to 
an  Individual,  was  offered  by  the  plaintiff 
as  the  basis  of  her  title,  and  was  admitted 
In  evidence  over  the  defendant's  objection 
that  no  proof  of  possession  under  the  deed 
was  shown.  It  Is  contended  that  proof  of 
possession  was  necessary  because  the  reve- 
nue law  of  1893  contains  a  provision  that 
"where  any  purchaser  of  any  real  estate,  sit- 
uated in  this  state  prior  to  the  passage  of 
this  act.  has  not  entered  into  and  taken  ac- 
tual possession  of  the  same,  he  shall,  with- 
in one  year  from  the  passage  of  this  act 
bring  suit  for  the  recovery  of  actual  poflses- 
slon  of  the  real  estate  described  in  such  tax 
title,  and  In  default  thereof,  said  tax  title 
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shall  become  void  and  of  no  effect"  What- 
ever may  be  the  legal  meaning  and  effect  of 
this  provision,  It  cannot  divest  a  title  or  put 
a  material  additional  burden  upon  a  title 
already  vested  In  a  purchaser  of  a  tax  deed 
under  the  law  before  the  enactment  of  the 
above-qnoted  provision.  See  Hull  v.  State, 
29  FU.  79,  U  South.  97,  16  L.  U.  A.  308,  80 
Am.  St.  Rep.  95;  Starks  v.  Sawyer,  66  Fla. 
596.  47  South.  513. 

When  the  statute  of  1893  was  oiacted,  the 
title  of  the  plaintiff  under  her  tax  deed  was 
not  subject  to  the  burden  of  a  suit  for  the 
recovery  of  actual  possession  of  land  de- 
scribed In  the  tax  deed,  if  the  land  was  not 
In  the  adverse  possession  of  another,  and  the 
statute  cannot  impose  this  burden  or  as  an 
alternative  render  the  vested  title  "void  and 
of  no  effect"  While  the  Legislature  may, 
subject  to  constitutional  provisions,  prescribe 
a  reasonable  limitation  within  which  exist- 
ing rights  of  action  may  be  enforced  In  the 
courts.  It  cannot  under  the  Gonstltntion  Im- 
pair or  imlawfully  burden  title  to  property 
already  vested  In  Individuals. 

[3,  4]  It  was  not  necessary  to  show  posses- 
sion under  the  tax  deed  before  It  could  be 
Introduced  In  evidence,  as  It  was  executed  In 
the  name  of  the  state,  and  the  subsequent 
quoted  statute  did  not  make  the  deed  void,  If 
it  was  valid  when  It  was  Issued.  The  provi- 
sion in  the  act  of  1887.  requiring  that  the 
purchaser  of  a  tax  sale  certificate  "shall 
purchase  all  the  certificates  held  by  the 
state,"  relates  to  the  purchase  of  the  certif- 
icates from  the  state,  and  not  to  the  issue  of 
a  tax  deed  on  a  certificate  Issued  at  the  sale 
to  an  individual.  There  was  no  provision 
that  a  tax  certificate  purchased  from  the 
state  and  a  tax  deed  Issued  thereon  would 
be  affected  by  the  failure  to  purchase  all  the 
certificates  held  by  the  state.  The  plalntifrs 
tax  deed  dated  September  7,  1889,  is  a  con- 
veyance of  the  land  by  the  state  subsequent 
to  the  date  of  the  certificate  Issued  to  the 
state  In  1880  and  transferred  to  the  defend- 
ant on  which  his  deed  was  Issued  in  1911. 
The  statute  did  not  then  as  now  require  the 
tax  deed  to  be  made  subject  to  unpaid  tax- 
es,-and,  even  If  plaintUTs  tax  deed  was  sub- 
ject to  the  tax  certificate  on  which  defend- 
ant's tax  deed  was  Issued.  If  the  latter  Is 
void,  the  plaintiff's  title  under  her  tax  deed 
Is  not  affected  by  the  defendant's  tax  deed. 

[B]  Tbe  tax  deed  offered  by  the  defendant 
bearing  date  May  1,  1911,  based  upon  a  tax 
certificate  Issued  In  1880  to  the  state  and  by 
It  sold  to  an  individual  presumably  In  1911, 
was  admitted  In  evidence  wltboat  objection, 
but,  as  there  was  evidence  that  the  notice 
required  by  section  676,  General  Statutes,  to 
be  given  of  the  application  for  the  tax  deed 
was  not  received  by  tbe  owner  of  tbe  land 
or  by  the  person  "last  paying  taxes  on  said 
provvtj*"  the  prima  facie  effect  of  the  tax 
deed  and  its  statutory  recitations  were  de- 


stroyed, and,  as  the  giving  of  the  notice  as 
required  by  the  statute  was  not  shown  by 
the  part7  offering  the  deed,  it  la  Ineffectual 
as  title.  See  Clark-Ray  Go.  t.  Williford,  56 
South.  938,  and  Saunders  v.  Collins,  67 
South.  342.  decided  at  the  last  term.  Be- 
sides this,  the  a''Bse8sment  on  which  this  deed 
is  based  is  apparently  fatally  defective  since 
it  appears  not  to  have  been  made  in,  the 
name  of  the  owner  or  occupant  or  as  un- 
known as  required  by  tbe  statute  then  in 
force. 

A  quitclaim  deed  purporting  to  be  from 
the  heirs  of  the  original  owner  of  the  land 
was  Introduced  In  evidence  by  the  defend- 
ant but  It  showed  no  title  in  the  defendant 
as  against  the  tax  deed  of  the  plaintiff. 

The  defendant  showed  no  title  by  adverse 
possession,  and  the  court  did  not  err  in  di- 
recting a  verdict  for  the  plaintiff.  Bell  t. 
NUes,  61  Fla.  U4,  55  South.  392. 

Tbe  Judgment  is  afSnned. 

TATLOR,  SHACKLBFORD,  COGKBBLL, 
and  HOCKBR,  JJ.,  concur. 


OARRErrr  t.  FSBNAtlLD. 
(Supreme  Court  of  Florida.   Feb.  6,  1912.) 

(SvUabus  by  the  Court.) 

1.  MOBTQAQBB  ({  298*)  —  ASSIONUENT— FaT- 
1CBNT8  10  OBiaiNAZ.  MOBTGAQXB  —  FOBB- 
OLOSUU. 

Where  B.  executes  to  W.  a  not*  and  a 

mortgaee  upon  land  to  secure  its  payment,  and 
W.  assigns  the  note  and  mortgage  before  ma- 
turity to  F.,  and  B.  thereafter  conveys  tbe 
land  to  G.,  who  pays  W.  the  balance  he  claims 
to  be  due  <m  the  note,  but  does  not  procure 
the  surrender  or  cancellation  of  the  note,  G. 
cannot  assert  his  payment  to  W.  in  defense  of 
a  foreclosure  suit  by  F.,  who  Is  the  holder  of 
the  note  and  mortgage,  there  being  no  evi- 
dence that  W.  was  authorized  by  F.  to  receive 
the  payment  made  to  him  by  Q.,  or  tha(  W. 
was  autiiorized  to  cancel  the  mortgage  of  rec- 
ord as  he  did  after  the  conveyance  from  B.  to 
G.  In  such  a  case  the  loss  to  G.  results  from 
his  own  failure  to  have  the  note  mrrendered 
or  to  ascertain  its  real  owner. 

[Ed,  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  H  836-86S;  Dec  Dig.  |  298.'r 

{AiOitUmta  Byllabiu  hy  EiUorM  Staf.) 

%  mobtoagbs  (s  244*)— assionicbnts— "goir- 
vetance  of  intebest  in  Land" — "Tbans- 

FBB  or  INTEBBST  IN  LaNP"— "InTBBXST  IN 

Laud." 

An  assignment  of  a  mortgsjfe  lien  is  not 
a  "conveyance"  or  a  "transfer'^  of  "any  in- 
terest" in  land  covered  by  the  mortgage  with- 
in tbe  meaning  of  section  2480,  Gen.  St  1906, 
relating  to  recording  of  conveyances  and  trans- 
fers of  lands  or  interests  therein. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |S  633-655;  Dec  Dig.  |  244.* 

For  other  definitions,  see  Words  and  Phras< 
es,  voL  %y9,  1676-1584;  vol  8.  p.  7619;  vol. 
4,^^^.  83^^709;  vol.  8,  pp.  706^7070,  7691, 

Appeal  from  Circuit  Court,  Escambia  Coun- 
ty; 3.  Bminett  Wolfe,  Judge. 
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BUI  t)7  EL  A.  FernAsld  against  J.  B.  Gar- 
rett Decree  for  c(»nplaliuuat,  and  defend' 
-ant  appeals.  Affirmed. 

Jones  &  Pasco,  for  appellant.  Beeres  & 
Watson,  tor  appellea 

WHITFIELD,  a  J.  This  appeal  la  from  a 
'decree  in  a  foreclosure  proceeding.  It  ap- 
pears that  In  June,  1907,  L.  C.  Bannerman 
executed  taia  note  for  $1,000  payable  two 
years  after  date  to  the  -order  of  D.  Hale 
Wilson,  with  Interest  at  the  rate  <tf  8  per 
cent  per  annum  from  date  until  paid ;  that 
a  mortgage  on  certain  land  was  given  to  se- 
cure the  payment  of  the  note;  that  the  mort- 
gage was  duly  recorded  June  17,  1907;  that 
thereafter,  daring  the  year  1906,  before  the 
maturity  of  the  note,  the  said  D.  Hale  Wil- 
son, for  a  valuable  consideration.  Indorsed 
the  note  to  E.  A.  Fernaold,  and  aecuted  to 
her  an  assignment  of  the  said  mortgage; 
that  on  July  16.  1909,  Bannerman  and  wife 
conveyed  the  land  to  Jos^  B.  Garrett; 
that  the  assignment  of  the  mortgage  by  Wil- 
son to  Fwnanld  was  never  recorded;  that, 
after  the  assignment  of  the  note  and  mort- 
gage by  Wllscm  to  Femauld,  the  said  Wil- 
son, witfiont  the  knowledge  and  consent  of 
Fernanld  and  without  authority  ftom  V&- 
nauM,  on  Octobw  2,  1009,  canceled  the  mort- 
gage of  record;  that,  when  Bannerman  con- 
v^ed  to  Garrett,  he  then  on  July  16^  1909, 
paid  to  Wilson  what  h^  Wilson,  said  was 
the  balance  due  on  the  note,  but  the  note 
was  not  surrmdwed,  and  Wilson  thereupon 
promised  to  canc^  the  mortgage,  which  he 
did  In  fact  do  on  October  2,  1009;  that  the 
interest  on  the  note  was  paid  to  some  time  In 
1910,  and  the  principal  of  the  note  had  not 
been  paid  to  Femauld,  the  assignee  of  the 
note  and  mortgage,  when  foreclosure  pro- 
ceedings were  begun.  Garrett,  the  purchas- 
er of  the  land  from  Bannerman,  resists  the 
foreclosure  decree  upon  the  theory  that  he 
paid  to  Wilson,  the  original  mortgage,  the 
balance  due  on  the  past  due  note  when  he 
purchased  the  property,  and,  as  he  had  no 
actual  or  constructive  notice  that  the  note 
and  mortgage  had  been  assigned,  he  took  his 
title  from  Bannerman  discharged  of  the 
mortgage  Uen.  The  complainant,  appellee 
here,  In  whose  favor  the  foreclosure  decree 
was  rendered,  Insists  that  the  decree  is 
proper  because  the  assignment  of  the  mort* 
gage  was  not  by  statute  required  to  be  re- 
corded and  the  purchaser  of  the  land  should 
have  ascertained  who  was  then  the  holder 
and  owner  of  the  note  and  mortgage  and  en- 
titled to  the  payment  of  the  same. 

The  statute  provides  that  "no  conveyance, 
transfw,  or  mortgage  of  real  property,  or 
of  any  Interest  therein,  •  «  •  shaJl  be 
good  and  effectual  In  law  or  equity  against 
creditors  or  subsequent  purchasers  for  a  val- 
uable consideration  and  without  notice,  un- 
less the  same  be  recorded  according  to  law." 
Section  2480,  Oen.  Stato.  of  1906.  The  stat- 


(Fla. 

ute  alBO  provides  that  the  clerk  of  the  cir- 
cuit court  shall  fce^  "a  mortgage  and  lien 
asslgnmoit  book,  in  which  shall  be  recorded 
all  assignments  of  mortgagee  or  statutory 
liens  presented  to  him  fbr  record.  No  as- 
slgnmoit  shall  be  entered  elsewhere  than  in 
such  book,  and  any  assignment  shall,  to  en- 
title It  to  record,  be  In  writing  and  duly 
acknowledged  In  the  manner  provided  for 
the  acknowledgment  of  deeds.  He  shall  &i- 
ter  a  note  of  assignment  upon  the  margin  of 
the  record  of  the  mortgage  or  lien." 

[21  An  assignment  of  a  mortgage  lloi  la 
not  "a  conveyance"  or  a  "transfer"  of  "any 
interest"  in  land  covered  by  the  mortgage, 
but  is  only  an  asslgnm^t  or  transfer  of  the 
Uen  created  by  the  mortgage;  and  the  re- 
cording statute  as  first  above  quoted  la  not 
applicable.  When  the  purchaser  of  the  land 
undertook  to  pay  off  the  mortgage  Indebted- 
ness thereon  without  having  the  note  sur- 
rendered to  him,  he  thereby  left  the  note 
outstanding  with  the  mortgage  as  an  Incident 
theieto.  The  subsequent  cancellation  of  the 
record  of  the  mortgage  by  Wilson,  the  origi- 
nal mortgagee,  was  anitaraitly  unauthorized, 
and  had  no  effect  on  the  outstanding  unpaid 
note  or  on  the  mortgage  as  a  security  for  the 
note,  since  the  note  and  mortgage,  thoogli 
past  due,  were  unpaid  In  the  .hands  of  one 
who  for  a  valuable  conslderaticHi  took  tbeno 
before  the  principal  of  the  note  was  due.  It 
appears  that  the  Interest  on  the  note  was 
paid  after  its  assignment  and  even  after  the 
purchase  of  the  property  by  Garrett  While 
the  statute  provides  tor  the  record  by  the 
cleA  of  the  circuit  court  ot  such  assignmeats 
of  mortgages  as  are  '^reeoited  to  blm  for 
record,"  it  does  n<^  require  audi  a  record 
to  be  mad^  and  does  not  sobordlnato  such 
an  assignment  to  the  rights  of  a  subsequent 
purchaser  for  value  of  tiie  land  who  takes 
without  notice  of  the  asalgnmrnt  when  it 
is  not  recorded.  The  assignee  of  the  mort- 
gage may  r^sonably  have  had  tba  aaaign- 
ment  recorded,  bat,  u  the  purduser  baa 
not  used  doe  diligence  in  protecttns  his 
rights,  he  cannot  Justly  complain  ot  tbe 
failure  to  record  the  asslgnmoit  of  the 
mortgage.  In  this  ease  the  purchaser  did  not 
whui  he  paid  the  balance  due  on  the  note 
require  the  surrender  to  htm  or  the  can- 
cellation of  the  note,  or  even  ascwtain  the 
real  owner  of  the  note,  or  the  authority  of 
Wilson  to  act  for  the  owner  of  the  note,  and 
it  was  his  own  fault  that  caused  him  Injury. 
See  Scott  V.  Taylor,  S8  South.  W.  Tbia  la 
not  a  case  where  one  of  two  equally  innocent 
parties  must  suffer  by  the  act  of  a  third 
person.  It  Is  a  case  where  a  purchaaw  of 
land  suffers  because  he  did  not  reqnire  the 
Burr^dw  or  cancellatlou  of,  or  proof  of 
the  satisfaction  by  or  from,  the  real  own- 
er of  the  mortgage  obligations  of  which  be 
knew,  Oieieby  causing  a  Iom  to  hfanaelfl 
The  loss  was  caused,  not  by  the  fallare  to 
record  the  asslgmnwt  of  the  mortgage^  but 
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by  the  foUare  to  hare  the  note  surraadered 
or  to  asoertain  whether  It  bad  been  assign- 
ed before  its  maturity. 
The  decree  la  affirmed. 

TAYLOB,  SHAGELEFORD,  OOOKBBLL, 
and  HOOKBB,  JX.  ooncaT. 


8TATB  «x  rel.  RAILROAD  COM'RS  t. 
LOUISVILLE  &  N.  R.  GO.  et  al. 

(BopnDU  Court  of  Florida.    ITib.  9,  1912.) 
(SyUahut      the  Court.) 

1.  COUUEBOX    (S  62*)— GAXBZEaa  — REOtTLA- 
TIOR. 

Th9  safety  and  comfort  of  passeogerg 
whether  Intrastate  or  tntentate,  or  both,  may 
be  provided  for  by  state  authority  when  not 
in  conflict  with  lawful  regulatlone  of  Congreu; 
and  the  safety  and  comfort  of  passengexa  may 
not  be  Buboidmatcd  to  fiel^t  traffic. 

[Ed.  Note.— B\>r  other  cases,  see  Commerce, 
Cent.  Dig.  I  81;  Dee.  DlriO^-*] 

2.  Gaxbixbs  (I  18*)— Deuttbbbb— ADiassions. 

Averments  of  railroad  companies  as  to  the 
adeqnacy  of  the  public  service  being  performed 
by  tbem  and  the  niture  effect  of  an  order  rela- 
tive to  such  service  made  by  state  au^rity 
may  be  mere  couciosions  not  admitted  by  a  de- 
marrer,  or  mere  opinions  that  may  not  oe  sus- 
tained by  experiments  or  experience. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  H  16-24;  Dec  Dig.  }  18.*1 

3.  CaBRIKBS  (8  18*)— REOULATI0IT— Railboad 
COHUISSIONiaS— Retibw  ot  Obdebb. 

The  railroad  commissioners  are  state  of- 
ficers chaned  specially  with  the  governmental 
function  of  making  just  and  reasonable  regula- 
tions for  the  transportation  of  intrastate  pas- 
sengers and  freight  by  railroads  operating  in 
the  state,  and  thdr  findings  and  orders  should 
be  accorded  the  fom  and  weight  due  to  such  a 
tribunal  under  our  system  of  government,  when 
the  Invalidity  of  the  action  taken  is  not  made 
to  clearly  appear  in  the  authority  exercised,  or 
in  mistaken  application  of  law,  or  in  regula- 
tions adopted  or  enforced  arbitrarily  and  Il- 
legally, or  without  appropriate  facts  to  support 
them. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  16-24;   Dec  Dig.  |  !&*] 

4.  COHffrrrtmoHAz.  Law  (|  297*)  —  REaimA- 
TzoH— Foveb  to  Riauun. 

The  burdens  of  lawful  governmental  regu- 
lations are  assumed  by  common  carriers  in 
undertaking  to  render  the  public  service,  and 
such  burdens  are  not  Invasions  of  property 

TightM. 

[Bd.  Note.n-For  other  cases,  see  Constitu- 
tional iMWt  Oonk  Dig.  II  882-834;  Dec.  Dig. 
i  297.*3 

5.  Railboads  218*)— RxaiTLATion— Poweb 

TO  RkQUUTC. 

The  franchises  and  privileges  which  the 
state  permits  railroad  companies  to  use  fai  ren- 
dering the  public  service  carry  with  them  the 
absolute,  primary,  and  imperative  duty  to  ren- 
der an  adequate  service  reasonably  suited  to 
the  nee^  of  the  pablio  to  be  served,  as  well  as 
tbe  obligatioa  and  duty  to  observe  all  lawful 
governmental  regulations  vt  the  public  service 
undertaken. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent.  Dig.  I  TU;  Dee.  Dig.  |  218.*] 


6.  Railboads  (}  219*)— Bsotilaiion— Yaud- 

ITT. 

The  law  r^es  an  implied  duty  of  railroad 
common  carriers  to  provide  adequate  facilities 
for  the  safe  and  comfortable  transportation  of 
passengers,  that  is,  not  subordinate  to  the  duty 
of  transporting  freight 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  116;  Dec.  Dig.  |  2ia*l 

7.  Carbiebs  (I  11*)— RBetrcanoif— OoicpEir- 

BATION  FOB  SeBVICE. 

A  reasonable  compensation  for  service  ren- 
dered the  public  Is  a  property  right  of  a  com- 
mon carrier,  but  this  does  not  necessarily  in- 
sure a  full  return  for  values  used  In  rendering 
ih»  service. 

[Ed.  Note.— For  other  cases,  see  Oarriera, 
Cent.  Dig.  H  2,  8;  Dec  Dig.  |  11.*] 

8.  Cabbiebs  (I  11*)— RsauuTioif— GbiCFxn- 
aATION  roB  Sbbvioe. 

Whether  a  reasonable  compensation  pro-, 
duces  a  return  for  property,  management,  and 
labor  used  by  a  common  carrier  in  rendering 
its  pubHe  service  depends  upon  circumstances; 
and  the  risks  and  burdens  of  the  contingency 
are  assumed  by  the  carrier  in  voluntarily  un- 
dertaking to  render  the  public  service. 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Gent  Dig.  ||  2,  8;  Dec  Dig.  S  11.*] 

9.  Oabbibbs  (I  11*)— RxoruTioN— Poweb  to 
IUOUI.ATE. 

The  prime  duty  of  a  commoo  carrier  to 
render  a  safe  and  reasonably  adequate  serv- 
ice is  required  by  law  to  be  effectually  perform-' 
ed  when  possible  whether  such  performance  Is 
profitable  or  not 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  2,  8:  Dec  Dir.  f  11.*]' 

10.  Raixaoads  (I  227*)- REGUIJ.TION— Tbaih 
Sebvice. 

Where  the  public  duty  of  a  common  car- 
rier of  passet^rs  and  freight  Is  assumed  by 
a  railroad  company  using  public  franchises,  the 

state  has  ample  authority  under  its  reserved 
police  powers  to  require  the  carrier  to  trans- 
port p&Bsengers  in  trains  separate  from  freight 
trains. 

[Ed.  Note. — For  other  cases,  see  Railroads,. 
Cent  Dig.  |  741;  Dec  Dig.  §  227.*] 

11.  Railroads  ({  227*)— Rboulatior— Tbaxiv 
Sebvice. 

Railroad  companies  may  be  required  by 
lawful  governmental  regulations  to  transport 

{)aBBengerB  and  freight  in  separate  trains  where 
t  is  necessary  for  tbe  safety  of  passengers, 
without  reference  to  the  fact  that  tbe  partic- 
ular service  may  not  be  profitable,  where  the 
particular  requirement  is  not  of  itself  so  un- 
reasonable as  to  be  aa  arbitraxy  burden  put 
upon  tbe  carrier. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  741;  Dec  Dig.  S  227.*] 

12.  Mandawtb  (I  180*)— Pebbicptoet  Wvt— 
iNsumciENoT  or  Detbrbe. 

Where  an  amended  return  presents  no  suf- 
ficient defense  to  an  alternative  writ  of  man- 
damus, a  peremptory  writ  may  be  awarded. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  401-405;  Dec  Dig.  |  180.*] 

(Addittonal  SyOahu*  by  Editorial  Btaff.) 

18.  Cabbiebs  (Sll*)—"OPEEATiNa  Expenses.** 
Tbe  "operating  expenses"  of  a  railroad  in- 
clude the  value  of  the  use  of  property  that  Is 
used  but  not  consumed  in  rendering  the  serv- 
ice, as  well  as  tbe  value  of  labor  and  manage- 
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ment  wed,  and  of  property  nud  and  emummed, 
in  renderinc  the  terTlce. 

[Bd.  Note. — VoT  other  caies,  tee  Carriers, 
Dee.  Dig.  1  II.* 

For  other  defioitiona,  see  Words  and  Phrases, 
TOL  6,  p.  4892.] 

Mandamus  by  the  State,  on  the  relation  of 
the  fiatlroad  Commissioners,  to  the  Lools- 
Tllle  &  NasbTlIle  Railway  Company  and  an- 
other. Demtirr€r  to  amended  return  to  al- 
ternatlTe  writ  OTerruled,  and  peremptory 
writ  granted. 

F.  M.  Hudson,  for  relators.  W.  A.  Blount 
and  W.  J.  OveiL,  for  respondents. 

WHITFIELD,  C.  J.  Respondents,  by  leave 
of  court,  filed  the  following  amendment  to 
tbe  return  aa  set  out  in  the  statement  to  the 
former  opinion  herein  (57  Sontb.  176): 

"Tbe  respondents,  by  leave  of  the  court 
first  had  and  ob&ined,  amend  tb^r  return 
heretofore  filed  as  follows: 

"Amend  par^aph  8  so  0ut  it  shall  read 
as  follows: 

"  '(S)  That  the  Louisrille  A  NasbTllle  Bail- 
road  Company  has  operated  and  managed  Its 
roads  lying  In  the  state  of  Florida,  Including 
tbe  line  between  Pensacola  and  River  Junc- 
tion, with  the  utmost  economy  conaistoit 
with  the  safety  and  despatch  of  Its  passen- 
gers, and  with  the  safe  and  inompt  handling 
of  Its  fkVlghts;  that  it  has  purchased  sup- 
plies and  equipmraits  of  the  class  and  char- 
acter required  as  <iheaply  as  it  could  get 
them;  that  ita  employte  are  paid  as  low 
wages  OS  they  would  be  employed  at,  taking 
into  condderatlon  their  efficiency  and  ability 
to  handle  the  trains  of  the  said  Louisville  A 
NashvlUe  Railroad  Company  with  despatch 
and  safety;  that  all  expenditures  made  in 
connectUm  with  and  upon  the  said  lines  of 
railroad  have  been  made  as  cheaply  as  pos- 
sible; yet  that  by  and  from  the  oi)eratlon  of 
the  said  road  conducted  in  tbe  best  manner 
known  to  tbe  respondent,  and.  as  It  believes, 
in  tbe  most  economical  manner  possible,  the 
reqtondent  has  not  been  able,  by  the  opera- 
tion of  Its  said  lines  in  Florida,  to  receive 
from  its  business  on  said  roads,  and  thereby 
to  rttlize,  a  sum  sufficient  to  pay  Its  oper- 
ating expenses,  and  interest  exceeding  3  per 
cent,  or  any  fair  and  reasonable  return,  upon 
tbe  actual  value  of  tbe  property  of  the  said 
Louisville  &  Nashville  Railroad  Company, 
devoted  to  and  used  in  the  public  service  as 
a  common  carrier  in  Florida  of  interstate 
and  Intrastate  passengers  and  freight,  or 
even  upon  the  actual  value  of  that  proportion 
of  said  property  devoted  to  and  used  In  the 
public  service  as  a  common  carrier  in  Flori- 
da of  Intrastate  commerce,  passengers,  or 
freight;  that  money  cannot  be  borrowed  in 
the  state  o^  Florida  for  ordinary  purposes 
for  use  in  Industrial  enterprises  at  less  than 
from  7  per  cent  to  8  per  cent,  and  for  use  in 


large  enterprises,  like  tbe  construction  and 
improvement  of  railroads,  for  less  than  6  per 
cent,  to  6  per  cent,  and  that  tbe  profits  or- 
dinarily made  by  Industrial  enterprises  In 
Florida  usually  exceed  8  per  cent ;  that  the 
legal  rate  of  interest  In  the  state  of  Florida 
allowed  upon  Judgments  and  decrees,  and 
upon  contracts  where  no  rate  is  stipulated 
therein,  is  8  per  cent,  and  that  if  tbe  said 
schedule  directed  by  order  No.  340  be  pat 
into  operation,  and  the  said  freight  cars 
eliminated  from  trains  Nos.  1  and  4  of  the 
said  Ix}u]8vl]le  St  Nashville  Railroad  Compa- 
ny, the  cost  of  operating  under  such  sched- 
ule, and  the  loss  of  the  fast  freight  business, 
or  the  cost  of  operating  a  wedal  fast  freight 
train,  would  reduce  the  net  receipts  of  the 
said  respondent  from  the  operations  of  its 
said  lines,  and  would  render  it  stilt  more' 
unable  to  realize  from  said  operatton  suffi- 
cient to  pay  the  CMt  of  operation  of  said 
lines,  and  any  interest  exceeding  8  per  cent, 
or  any  fair  and  reasonable  return  as  her^- 
before  in  this  paiagraidi  sst  forth. 

"  'And  tbe  said  nqtondent  says  that  the 
putting  into  efltect  Of  the  said  ordor  8Mb  mo- 
dudng  the  said  resolt,  would  be  a  deriva- 
tion by  the  state  of  Florida  of  Ow  nspond* 
mt  of  Its  property,  vitboirt  doe  process  of 
law,  and  In  rlolatlfm  of  tiie  provlsiona  of  the 
fourteenth  amendment  of  tbe  Oonstltatlon  of 
tbe  United  States,  and  woOld  Acaj  to  the 
said  reqwndoit  the  oquoI  protection  of  tbe 
law,  and  th»eby  violate  the  provlslraa  of 
the  said  constitutional  amendment* 

"Amend  paragraph  10  so  that  It  shall  reed 
as  follows: 

"  'aO)  That  the  Seaboard  Air  Line  Ball- 
way  has  operated  and  managed  its  roads 
lying  in  the  state  of  Florida,  including  tbe 
line  between  Jacksonville  and  Pensacola,  with 
the  utmost  economy,  consistent  with  the 
safety  and  despatch  of  its  passengers,  and 
with  tbe  safe  and  prompt  handling  of  Its 
freights;  that  It  has  purchased  sun>llea  and 
eauipment  of  the  class  and  character  re- 
quired as  cheaply  as  it  could  get  them ;  that 
the  employes  are  paid  as  low  wages  as  they 
would  be  employed  at,  taking  Into  considera- 
tion their  efficiency  and  ability  to  handle  the 
trains  of  the  said  railway  with  despatch 
and  safety;  that  all  expenditures  made  in 
connection  with  and  upon  the  said  lines  of 
railroad  have  been  made  as  cheaply  as  pos- 
sible; yet  that  by  and  from  the  operation  of 
tbe  said  road  conducted  in  tbe  best  manner 
known  to  tills  respondent  and,  as  it  believes. 
In  the  most  economical  manner  possible,  the 
said  respondent  has  not  been  able,  by  the 
operation  of  its  said  lines  In  Florida,  to  re- 
ceive from  its  business  on  said  roads,  and 
thereby  to  realise,  a  sum  soffldent  to  pay 
its  operating  expenses,  and  any  interest 
any  fair  and  reasonable  return,  upon  tbe  ac- 
tual value  of  the  property  of  Uie  said  Sea- 
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board  Air  Line  Rallwaf  devoted  to  and  used 
in  the  public  service,  as  a  common  carrier  In 
Florida,  of  Interstate  and  intrastate  passen- 
gers and  freight,  or  even  npon  the  actual 
ralne  of  that  proportion  *of  said  property 
devoted  to  and  used  in  the  public  service 
as  a  common  carrier  In  Florida  of  Intrastate 
commerce,  passengers,  or  freight;  and  that 
if  the  said  schedule  directed  by  said  order 
No.  346  were  put  into  operation,  and  the 
Bald  freight  cars  eliminated  from  trains  Nos. 
78  and  79  of  the  said  Seaboard  Air  Line 
Railway,  the  cost  of  operating  under  said 
schedule,  and  the  loss  arising  from  the  loss 
of  the  fast  freight  business,  or  the  cost  of 
operating  a  special  fast  freight  train,  would 
reduce  the  net  receipts  of  the  said  respond- 
ent from  the  operation  of  its  said  lines,  and 
would  render  It  still  more  unable  to  realize 
from  said  operation  sufficient  to  pay  the  cost 
of  operation  of  said  lines  and  any  Interest, 
or  any  fair  and  reasonable  return,  as  here- 
inbefore in  this  paragraph  set  forth. 

"  'And  this  respondent  says  that  the  put- 
ting into  effect  of  the  said  order  No.  346, 
producing  the  said  result,  would  be  a  depriva- 
tion by  the  state  of  Florida  of  the  said  re- 
qwndent  of  its  property  without  due  process 
of  law,  and  in  violation  of  the  provisions  of 
the  fourteenth  amendment  of  the  ConsUtU' 
tlon  of  the  United  States,  and  would  deny 
to  the  said  respondent  the  equal  protection 
of  the  law,  end  thereby  violate  tibe  provi- 
sions of  the  said  conatttutlonal  amendment* 
Amend  paragraph  18,  so  that  it  shall  read 
as  follows: 

**  '(18)  That  the  number  of  passengers  shown 
In  paragraph  7  to  have  travAled  on  the  line 
of  said  Louisville  ft  Nashvaie  Railroad  Oom- 
pany  between  Pensacola  and  Riv«  Junction 
dorUig  the  week  mentioned  In  said  para- 
graidi  was  approximately  the  average  num- 
ber of  passengers  travding  per  week  over 
said  line  during  the  year  next  preceding  said 
weA.  That 'the  passenger  travel  over  the 
lines  of  the  respondents  between  Jacksonville 
and  Pensacola  Is  not  large,  and  that  tiie  re- 
spondents now  operate  upon  said  lines  be- 
tween said  pobits  two  fast  trains,  one  each 
way,  dally,  of  which  trains  No.  8  of  the 
Lonlsvine  ft  Nashville  Railroad  Company 
leaves  Pensacola  at  6:45  a.  m.,  and,  becoming 
train  No.  76  of  the  Seaboard  Air  Line  Rail- 
way at  River  Junction,  reaves  Jacksonville 
at  7:30  p.  m.,  and  train  No.  77  of  the  Sea- 
board Air  Line  Railway  leaves  JadEsonville 
at  8K)6  a.  m.,  and,  becoming  train  No.  2  of  the 
LoniavlUe  ft  Nashville  Railroad  Company  at 
Biver  Junction,  reaches  Pensacola  at  9:46 
p.  m.,  wtilch  affords  adequate  facilities  for 
fast  travel  for  all  passengers  traveling  over 
and  throng  either  of  said  points  to  the  oth- 
er, and  for  all  passengers  traveling  on  said 
lines  requiring,  or  desiring,  fast  travel. 

"  That  the  inconvenience  to  the  way  pas- 
sengers on  the  lines  of  the  respondents  and 
the  injury  to  them  and  to  the  communities, 


and  to  respondents,  as  hereinbefore,  set  forth, 
will  result  from  the  change  of  schedule  pro- 
posed by  order  No.  846,  unless  respondents 
put  Into  operation  local  trains  on  the  said 
lines  with  schedules  the  same,  or  substan- 
tially the  same,  as  those  now  in  force  as  to 
trains  1  and  4  on  the  Louisville  ft  Nashville 
RaUroad  Company's  line,  and  78  and  79  on 
the  Seaboard  Air  Line  Railway's  line.  That 
the  addition  of  said  local  trains  would  not 
add  to  the  number  of  passengers  traveling 
on  said  lines,  bnt  would  transfer  to  said  ad- 
ditional trains  by  far  the  largest  part  of  the 
passenger  travel  now  using  trains  1  and  4 
and  78  and  79.  That  the  addition  of  said 
trains  would  double  the  large  expense  of  the 
passenger  service  now  rendered  by  the  re- 
spondente  to  the  public  by  the  said  trains  1 
and  4  and  78  and  79,  and  thus  still  further 
lessen  the  Income  of  the  respondents,  and 
render  them  still  more  unable  to  earn  from 
the  operation  of  their  lines  In  Florida  oper- 
ating expensei  and  interest,  as  herelnbefon 
set  forth.' " 

The  averments  of  the  amended  r^nm  do 
not  constitute  a  defense  to  the  present  writ 
under  the  principles  announced  in  the  former 
opinion  herein.  See  State  ex  ret  t.  Louis- 
ville &  Nashville  Ry.  Co.,  62  Fla.  — ^  57  South. 
176.  There  Is  no  statement  Uiat  tlw  enfoice- 
ment  of  the  order  requiring  the  respondents 
to  discontinue  the  hauling  of  freight  ean  ca 
two  designated  regular  trains  that  carry  pas- 
sengoB  wm  result  tn  a  denial  to  the  respond- 
eatB  of  a  masonalOe  compeaaatSan  for  the 
entire  Intrastate  service  rendered  severally 
by  the  reqKmdents,  and  irill  therahy  amount 
to  an  unlawful  taking  of  re^pondoits'  proper- 
ty, even  If  tiiat  would  be  a  defense  to  the 
writ  requiring  the  performance  of  this  par- 
Ucular  public  duty.  Nor  is  it  averred  that 
the  regulation  will  deny  to  the  respondents 
a  reasonable  return  for  ttie  real  value  of  tKe 
property,  management,  and  labor  actually 
and  properly  need  by  ttiem  in  their  intrastate 
business  taken  as  a  wbolfc 

With  slightly  varying  tenns,  It  is  sever- 
ally averred  that  *'the  respondent  has  not 
been  able,  by  the  operation  of  its  lines  in 
Florida,  to  receive  from  its  business  on  said 
roads,  and  thereby  to  realize,  a  suift  suflS- 
d^it  to  pay  its  operating  expenses,  and  any 
interest,  or  any  fair  and  reasonable  return, 
upon  the  actual  value  of  the  property 
*  *  *  devoted  to  and  used  In  the  public 
service  as  a  common  carrier  In  Florida  of 
Interstate  and  intrastate  passengers  and 
freight,  or  even  npon  the  actual  value  of 
that  proportion  of  said  property  devoted  to 
and  used  in  the  public  service  as  a  common 
carrier  In  Florida  of  Intrastate  commerce, 
passengers,  and  freight,  and  that,  If  the  pro- 
posed schedule  be  enforced  and  the  freight 
cars  eliminated  from  the  designated  trains, 
the  cost  of  operating  under  such  schedule  and 
the  loss  of  the  fast  freight  business,  or  the 
cost  of  operating  a  special  fast  freight  train. 
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would  re<Snce  the  net  recelptB  of  remmndent 
from  tbe  operation  of  Its  said  lines,  and 
wonld  render  it  still  more  unable  to  realize 
from  said  operation  aufflclent  to  pay  tbe  cost 
of  oi>eratlon  of  said  lines,  and  any  *  •  * 
fair  and  reasonable  return  upon  tbe  property 
used  In  tbe  service."  As  to  the  LoulsTlUe 
&  Nashville  Railroad  Company,  It  Is  averred 
that  the  enforcement  of  the  order  will  deny 
to  It  "Interest  exceeding  8  per  cent  or  any 
fair  and  reasonable  return  npim  the  actual 
value  of  the  property"  used  in  rendering  Its 
intrastate  service.  These  averments,  even  If 
sufficiently  pleaded  without  statements  of 
q)eclfic  facts  to  support  them,  do  not  In 
terms  or  in  effect  Justify  the  assertion  that 
the  enforcement  of  the  order  will  unlawfully 
deprive  the  respondents  of  property  rights. 

[1 S]  Although  It  Is  stated  In  general  terms, 
without  specific  facts  to  support  the  aver- 
ment, that  tbe  effect  of  the  order  will  be  to 
d^trive  tbe  respondents  of  a  fair  return  for 
tbe  actual  value  of  the  proportion  of  tbe 
property  used  in  tbe  Intrastate  service,  it  Is 
not  stated  tbaC  this  will  result  It  the  operat- 
ing expenses  are  also  properly  ai^rtloned. 
Besides  this,  It  Is  not  stated  what  Is  included 
in  "operating  expenses,"  and  they  may  in- 
clude tbe  value  of  tbe  use  of  property  that 
la  used  but  not  consnmed  In  rendering  tbe 
aeiTlee,  as  well  fts  tbe  value  of  labor  and 
ooanagemait  used,  and  of  property  used  and 
consumed.  In  rendering  the  service.  Some 
pn^perty  sndti  as  fuel,  statiomer7»  lubricants, 
etc,  are  consumed  in  the  use.  Lands,  rented 
property,  and  possibly  other  speetfls  of  prop- 
erty are  not  consumed  In  the  use,  but  the 
value  <tf  tbe  use  may  be  ccmsldered  as  (iterat- 
ing expenses.  Rolling  stock  and  other  vioff- 
erty  not  pamanent  In  Its  nature  is  gradu- 
ally consumed  in'  Its  use  ooverlnc  a  greater 
or  less  pwiod  of  time  and  tiie  value  of  its 
use  with  reference  to  Its  gradual  consump- 
tion In  Its  use  may  be  Included  1b  operating 
expenses.  It  does  not  appear  that  the  value 
of  the  use  ot  some  of  the  property  for  which 
a  **f^  and  reasonaUe  return"  Is  dalmed  Is 
not  Induded  In  "operattng  ezpoises.** 

Tbe  avennott  that  tbe  obawvance  of  the 
sdiednle  ordered  by  tbe  railroad  commlsslon- 
era  and  the  elimination  of  freight  can  from 
the  two  trains  will  produce  the  result  stated 
Is  clearly  Insnffldent  as  a  d^mse,  since  this 
court  in  the  former  opinion  herein  expressly 
declined  to  enforce  the  schedule  as  made  in 
the  order  of  the  railroad  commissioners. 

It  Is  contended  by  the  respondents  that  the 
real  purpose  of  the  writ  la  to  obtain  a  more 
rapid  sdiedule  for  the  two  trains  for  the 
convenioice  of  passengers  only,  and  that  the 
discontinuance  of  freight  cars  as  a  part  of 
the  trains  is  a  mere  Inddoit  or  means  to  at- 
tain the  main  object  In  view,  viz.,  a  more 
rapid  schedule  for  passengers.  This  conten- 
tion Is  not  borne  out  by  the  pleadings.  Tbe 
first,  and  apparently  tiie  main,  conunand  of 
the  writ  Is  that  the  respondwts  discontinue 


the  baultog  of  flight  cars  on  tbe  two  desfg* 
nated  trains,  the  command,  "and  to  shorten 
the  schedule  time  of  the  operatlwi  of  the  said 
trains,"  being  distinct  and  severable,  and  aiA 
necessarily  connected  with  the  main  com- 
mand, thoni^  It  may  be  merely  an  Incident 
thereto,  the  details  of  which  schedule  have 
been  overruled  by  this  court  In  Its  ffnmer 
optolon  herein.  The  question  ot  sclwdnlo  baa 
been  eliminated  from  this  case. 

It  is  also  contended  that  "the  return  shows 
that  comparatively  few  interstate  passengers 
are  carried  on  these  trains,  while  a  la^ 
amount  of  fast  fr^ht  and  pa^^ages  are  car* 
ried,  whldi  by  force  of  tbe  order  will  cease 
to  tie  transported,"  and  that  to  dlscwtinoe 
the  Instrumentalities  for  carrying  interstate 
freight  on  the  partlcQlar  trains,  with  no 
provision  for  carrying  it  otherwise^  Is  not  a 
reasonaUe  regulating  of  interstate  oommercs 
or  a  regulation  in  aid  ot  interstate  com- 
merce," and  that  consequently  the  oiforce- 
ment  of  the  order  will  be  "an  nnreasonable 
and  illegal  assertion  of  state  power  ovtf 
terstate  conunerce." 

[1]  This  reasoning  Is  plausibly  but  not 
conclusive.  The  a^Mrent  design  of  tbe  o^ 
der  la  the  safety  and  cwit ort  ot  passengers, 
most  of  whom  are  shown  by  tbe  r^um  to  be 
carried  between  points  In  this  state.  The 
safety  and  comfort  ot  passengers  whetb«> 
Intrastate  or  interstate,  or  both,  may  be  pro- 
vided tat  1^  state  antlunttr  irtuo  not  la 
conflict  with  lawful  retgulattons  ot  Cjngrea^ 
and  the  saMy  and  comfort  of  passengoi 
may  not  be  subordinated  to  freight  traffic 
There  Is  apparoitly  no  order  of  the  relators 
directly  IntartWtaig  with  Interatats  fMgbt; 
and  the  Incidental  effect  imposed  by  requir- 
ing the  freight  cam  to  be  sqmrated  from  tbe 
particular  trains  that  cany  passengers  does 
not  necessarily  Impose  an  unlawful  burden 
upon  interstate  commerce.  So  tar  as  the 
pleadings  show,  the  wdw  Is  fw  the  safaty 
and  comfort  of  interstate  passBngers  as  well 
as  local  passengers,  and  tbe  Incidental  ef- 
fect ot  the  order  upon  Interstate  trtfgfat  Is 
antuently  not  unreasonable  or  arbitrary; 
and  tbe  order  apparuitly  does  not  conflict 
with  regulations  authorized*  by  Congress. 
Tbe  duty  of  the  respondents  to  transport  in- 
terstate freight  is  not  interfered  with  by  tbe 
order  to  cease  carrying  freight  cars  on  desig- 
nated trains,  carrying  paasmgers. 

it,  1]  The  pleadings  do  not  show  that  the 
trains  afltected  by  tbe  order  are  "operated 
prindpally  for  Interstate  commerce,  and  in- 
ddentally  for  passengers,"  as  sn^ested  by 
the  respondents.  And,  even  If  such  were  the 
case,  the  regulation  here  is  for  tbe  safety 
and  comfort  of  both  interstate  and  Intra- 
state passengers  In  this  state.  Is  not  arU- 
trary  or  unreasonable,  and  does  not  conflict 
with  regulations  authorised  by  Oangress. 
The  averments  of  tbe  amended  return  that 
the  respondents  now  operate  betweoi  tbe  des- 
ignated points  two  fast  trains,  one  each  way. 
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dally;  ''wlilch  afford  aOeanate  fiiOlltles  for 
fast  travd  for  paaaengerB,"  and  that  the  or- 
der here  sought  to  be  enforced  will  cause  In- 
conTCDlence  to  war  paaeengen  and  ecannmnl- 
ttea  and  to  revondents,  milen  teepondaitB 
put  In  opttatlon  local  tmlns  which  would 
haTe  to  be  done  at  a  Ion  to  reepondents,  re- 
late man  to  the  schedule  now  out  of  the 
case;  and  are  not  a  defense  to  the  require- 
ment that  the  two  trains  carrying  passengers 
shall  not  carry  frel^t  can.  And,  besides 
tlil^  such  aTsimenti  are,  as  to  the  adequacy 
of  the  present  serrloe  and  the  future  effect  at 
the  order,  mere  conclusions  that  are  not  ad- 
mitted by  the  danurrer  In  the  absence  of 
aTermoits  of  specific  facts  to  sustain  the 
conclusions,  or  are  mere  opinions  that  may 
or  may  not  be  sustained  by  experiments  or 
experience.  See  Pensacola  A  A.  B.  Co.  t. 
State,  25  Fla.  810,  B  South.  833,  S  U  R.  A. 
661;  Willcox  T.  Consolidated  Qas  Co.,  212 
U.  S.  IS,  29  Bnp.  Ct  192.  63  L.  Bd.  882,  16 
Ann.  Cas.  1034.  Tbe  statute  makes  the  or- 
der of  the  railroad  commissioners  prima 
fade  reasonable  and  ^nst;  and,  as  the  com- 
missioners are  state  officers  charged  special- 
ly with  the  governmental  function  of  making 
just  and  reasonable  regulations  for  the  trane- 
IK>rtatlon  of  Intrastate  freight  and  passen- 
gers by  railroads  operating  in  this  state, 
their  findings  and  orders  should  be  accorded 
the  force  and  weight  due  to  such  a  tribunal 
under  our  system  of  goT^mment,  when  the 
invalidity  of  the  action  taken  Is  not  made 
to  (dearly  appear  In  the  authority  exercised. 
or  In  mistake  appllcadon  of  law,  or  In  regu- 
lations adopted  or  enforced  arbitrarily  and 
Ulegally  or  without  appropriate  facts  to 
support  them.  See  Int.  Com.  Comm.  7.  Un- 
ion Pacific,  222  U.  8. 641,  82  Sup.  Gt  108,  66 
L.  Ed.  — ,  decided  by  tbe  Supreme  Court  of 
the  United  States  on  January  9,  1912.  It  Is 
not  stated  that  tlie  order  was  made  without 
a  conslderaUon  of  aivroprfate  facts  and  dr^ 
eumstances  necessary  to  support  it  in  so  far 
as  it  relates  to  the  character  of  the  trains. 
The  two  trains  affected  Iqr  the  order  are  op- 
erated upon  the  only  line  of  railroad  in  the 
state  betwen  cities  of  JacksouTlUe  and  Pen- 
sacola on  opposite  sides  of  the  state.  In 
every  county  between  the  termini  there  are 
one  or  more  towns  of  considerable  popula- 
tion Inclndlng  the  capital  of  tbe  state. 

The  only  real  question  here  Is  whether  the 
duty  required  by  this  writ  as  It  now  stands 
Imposes  sodi  an  unreasonable  and  arbitrary 
bnrdoi  upon  the  resipondents  as  to  unlawful- 
ly dei>riTe  them  of  property  tlthtB  without 
due  i^ocess  <a  law. 

[4]  The  burdens  of  lawful  forenunental 
ngidatlons  are  assumed  by  common  carriers 
In  undertaking  to  rmder  the  public  serrlce. 
and  sudi  burdens  are  not  Invasions  ot  prop* 
erty  rights. 

[I.  •]  The  respondoits  are  permitted  by  the 
state  to  use  franchises  in  rendering  the  pub- 
lic serrice  Toluntarlly  undertaken  by  them. 


These  privileges  carry  with  than  the  abso- 
lute, primary,  Imperative  duty  to  render  sn 
adequate  service  reasonably  suitable  to  the 
needs  of  the  pifiiUc  to  be  served,  as  well  as 
the  obligation  and  duty  to  observe  all  law- 
ful govemmeatal  regulations  of  tbe  public 
service  undertaken.  An  implied  duty  Is 
raised  by  law  to  provide  adequate  faculties 
for  the  safe  and  ccHnfortable  transportation 
of  passengers,  that  to  not  subordinate  to  the 
carrying  of  freight 

[7, 11]  A  reasonable  compensation  for  serv- 
ice rendered  Is  a  property  rlgbt  <tf  the  re- 
spondents; hot  this  does  not  necosarlly 
Insure  a  full  return  for  values  used  Ih  the 
service.  Whether  such  reasonable  compen- 
sation produoss  a  return  for  pnverty,  man- 
agement, and  labor  used  In  ruderiug  the 
service  depends  upon  drcnmstances,  and  the 
risks  and  burdens  of  the  conUngmcy  are 
assumed  by  the  carriers  in  voluntarily  un- 
dertaking the  public  service.  The  prime 
duty  to  render  a  safe  and  reastmably  ade- 
quate service  Is  required  1^  the  law  to  be 
effectually  performed  whether  sndi  perftwm- 
ance  Is  profitable  or  not  Where  On  paHAie 
duty  of  a  cranmon  carrlw  of  passengws  and 
frd^t  Is  assumed  by  a  railroad  company 
using  public  firanchlses,  the  state  has  ample 
authority  under  Its  reserved  police  powers  to 
require  the  carrier  to  transport  passengers 
In  trains  sw^rate  from  frd^t  trains.  TMb 
authority  is  eesoillal  to  the  safety  and  w^ 
being  of  passengers;  and  It  Is  the  du^  of 
the  state  to  so  supnvlse  and  regulate  the 
service  ruidered  by  the  carrier  as  to  secure 
the  safety  and  comfort  of  passengers.  That 
it  is  more  safe  and  oomfntable  for  passoi* 
gers  to  be  transported  on  trains  without 
fl^I^t  cars  attached  thereto  is  obvious. 
Such  separate  trains  may  be  required  by  the 
state  in  the  exercise  of  reasonable  supervi- 
sion of  the  servlee^  where  It  Is  necessary  for 
the  safety  of  passengers,  without  reference 
to  the  fact  that  the  service  may  not  be  pntf- 
ttabl^  where  the  particular  reqnironent  la 
not  of  Itself  so  unreasonable  as  to  be  an 
arbitrary  burdoi  put  upon  the  carrier.  The 
order  of  the  railroad  oonunlasionerB  now 
sought  to  be  enforced  merely  requires  the 
respondents  to  dlsoontlnae  the  hauling  of 
freight  can  bn  two  designated  r^ular  trains 
carrying  passengers.  Under  the  statute,  this 
order  is  prima  facie  reasonable  and  just 
Such  a  regulatl<m  Is  manifestly  expedient  If 
not  essential  to  the  safety  and  comfort  of 
passengers,  and  this  particular  order  ap- 
pears to  be  reasonably  necessary  for  the 
well-being  of  passengers,  and  not  an  unnec- 
essary burden  arbitrarily  put  upon  the  car- 
rier. It  does  not  appear  that  the  order  was 
made  without  a  consideration  of  existing 
facts  having  relation  to  the  action  taken. 
The  allegations  admitted  by  the  demurrer 
do  not  show  unlawful  or  arbitrary  action  or 
abuse  of  discretion  by  the  commissioners  in 
ordering  that  the  hauling  of  freight  cars  in 
the  two  designated  trains  that  carry  passen- 
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gen  ahall  be  discontinued.  If  the  business 
of  the  respondents  is  alreadr  unprofitable  as 
asserted,  they  cannot  Justly  complain  of  a 
reasonable  regulation  requiring  them  to  per- 
form a  primary  duty  for  the  safety  and  com- 
fort of  passengers  that  the  respondents  as 
common  carriers  have  voluntarily  undertak- 
en to  transport  by  Tlrtue  of  public  franchis- 
es, which  the  state  permits  the  carriers  to 
use  primarily  and  essentially  for  the  benefit 
of  the  public  to  be  served.  While  the  as- 
serted losses  to  the  carriers  may  be  consid- 
ered In  determining  the  reasonableneBs  of 
tbe  order,  yet  as  the  duty  required  to  be  per- 
formed is  primary  and  essential  in  its  na- 
ture, and  as  the  order  is,  ev«i  under  the 
averments  of  the  return,  apparently  not  ar- 
bitrary or  unreasonable,  it  may  be  enforced. 
See  Missouri  Pacific  By.  Co.  v.  State  of  Kan- 
sas ex  Tel.  Railroad  Commissioners,  216  U. 
8.  262,  80  Sup.  Ct  330,  64  I/.  Ed.  472 ;  Peo- 
ple ex  rel.  Cantrell  v.  St  Louis  A.  ft  T.  H. 
B.  Co.,  176  lU.  S12.  62  N.  B.  292,  85  L.  B.  A. 
6S6. 

If  a  regulation  requiring  the  running  of 
Borate  passenger  and  freight  trains  is  nec- 
essary, or  evm  eqiedlent  tor  tbe  safety  and 
comfort  of  passmgers,  it  may  be  enforced 
if  It  is  authorised  and  valid  and  is  not  un- 
reasonable In  Its  substance  and  effect,  even 
if  the  existing  rate  of  compensation  for  the 
service  will  be  onreaswiable  because  of  add- 
ed  burdens  to  tbe  carriers;  the  remedy  of 
the  carriers  being  an  atvllcatiim  for  the  al- 
lowance of  more  remunerative  rates  If  that 
be  necessary  to  do  Justice  to  tbe  carriers, 
since  tlte  furnishing  of  adequate  fUlUties 
for  the  safety  and  comfort  of  passqigerB  is 
ft  primary  duty,  and  should  have  great 
weight  In  determining  the  reasonaUenesB  of 
rates. 

[12]  The  amraded  return  In  the  form  or 
in  the  snbstanoe  of  its  averments  la,  in  view 
of  the  nature  of  the  duty  commanded  to  be 
performed  by  tlie  respondents,  not  sufficient 
as  a  defense  to  the  portion  of  tbe  writ  that 
has  been  sustained  by  the  court  It  is 
therefore  ordered  that  the  demurrw  to  the 
amended  return  be  sustained.  A  peremptory 
writ  will  issue  conunandlng  the  respondents 
Jointly  and  severally  to  discontinue  the  haul- 
ing of  freight  curs  on  the  train  leaving  Jack- 
sonville at  B  p.  m.  and  arriving  at  Pensacola 
at  11:16  a.  m.  and  known  on  tbe  Seaboard 
Air  Line  Railway  as  train  No.  79.  and 
on  the  Louisville  4k  Nashville  Railway  «as 
train  No.  4,  and  to  discontlnae  the  hauling 
of  freight  can  on  the  train  leaving  Poisa- 
cola  at  5  p.  m.  and  arriving  at  Jacksonville 
at  10:60  a.  m.  and  kiu>wn  on  the  Louisville 
4k  Nashville  Railway  as  train  No.  1,  and  on 
the  Seaboard  Air  Line  Railway  aa  train 
No.  78. 

TAYLOR.  SHACKLEFORD.  COCKBELL, 
and  HOCEER,  JJ.,  concur. 


TAYLOR  et  aL  v.  AMERICAN  NAT.  BANK 

OF  PENSACOLA 
(Supreme  Court  of  Florida.    Feb.  6,  1912.) 

(SfttahM*  by  tlie  Court.) 

1.  Bills  and  Notes  (8  157*)— NKooTiABn.- 
nr— Statutobt  Provisions. 

Under  the  provisions  of  sectiou  2936  ol 
the  Oeueral  Statutes  of  1906,  which  forms  a 
part  of  what  is  known  as  "the  neffotiable  in- 
stroment  law,"  a  promissory  note  for  $2,200, 
due  and  payable  two  years  after  date,  with 
interest  from  date  at  the  rate  of  8  per  ceot 
per  annum,  interest  payable  guarter-annuallf, 
IS  neKodable,  though  accompanied  by  an  oru- 
nary  real  estate  mortgage,  which  contains  a 
provision  to  the  effect  that,  upon  default  in 
the  payment  of  any  installment  of  interest, 
which  interest  is  payable  quarter-annual^,  the 
whole  amount  of  sudb  note  shall  therein  be- 
come due  and  payable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  IS  309,  400;  Dec.  Dig.  { 
167.*] 

2.  Bills  and  Notes  ({  135*)— CoRffraucnon 

— CONSTBDINO  InSTBUICENTS  TOOETBEB. 

While  it  is  true  that,  where  a  note  evi- 
descing  a  debt  and  a  mortgage  to  secure  its 
payment  are  executed  at  the  same  time  in  one 
transaction,  and  the  mortgage  refers  to  the 
note,  they  should  be  coQsidered  t^etfaer  ia 
determining  their  meaning  and  effect  this 
does  not  mean  or  imply  that  the  provisions 
of  one  of  such  instruments  are  to  be  imported 
bodily  into  the  other.  Considered  together  or 
construed  together  simply  means  that  if  there 
be  an>'  pronBions  In  one  of  such  instruments 
limiting,  explaining,  or  otherwise  affecting  tbe 
provisions  of  the  other,  they  will  be  givm  ef- 
fect as  betwem  the  parties  themselves  and 
all  persons  charged  with  notice,  so  that  the 
intention  of  the  parties  may  be  carried  oat, 
and  the  entire  agreement  actually  made  in  the 
contemporaneous  transaction  may  be  effectn- 
ated. 

[Ed.  Notfc— For  other  cases,  see  KHs  and 
Notes.  Cent  Dig.  |  832;  Dee.  Dig.  |  185.*] 

8.  HonoAOEs  ((  236*)— AflsiOHifKiiT— Trans- 
FSB  or  Debt  Sbcuxbd. 

As  a  general  rule,  the  Indorsement  of  a 
note  which  is  secured  by  a  mortgage  carries 
with  it  such  mortgage.  The  note  is  the  prin- 
cipal thing,  the  mortgage  being  regarded  as  sn 
accessory,  so  tliat  the  transfer  of  tlie  debt 
ipso  facto  carries  with  it  the  security. 

[Bd.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  H  620,  621;  Dec  I  236.*] 

4.  MOKIQAOKB  (I  218*)— RiOHTB  OW  PAETII8 
— AOnON  OH  INDBBIBDHBBB  SBOUBID. 

Aa  a  general  rule,  the  promise  to  pay,  as 
evidenced  by  a  promissory  note,  is  one  distinct 
agreement  and,  if  couched  in  proper  terms, 
is  negotiable,  ^ile  the  pledge  of  real  estate 
to  secure  that  promise,  as  evidenced  by  a 
mortgage.  Is  another  distinct  agreement  which 
is  not  intended  to  affect  in  the  least  the  prom- 
ise to  pay,  but  only  to  provide  a  reme^  for 
the  failure  to  carry  out  such  promise.  The 
holder  of  the  note  may,  if  he  sees  fit  so  to 
do,  discard  the  mortgage  entirely  and  bring  an 
action  on  the  note. 

[Ed.  Note.— For  other  cases,  see  MorUagea, 
Cent  Dig.  SS  668-685;  Dec.  Dig.  {  218.*f 

6.  Bills  and  Notes  (|  844*)— TaANsns— 
Bona  Fide  Pubobasbbs— "Holder  is  Due 
Coursb"- Bad  Faith." 

Where  a  bill  is  filed  for  ttie  foreclosure  of 
a  mortgage,  wtdch  was  given  to  secure  the 
payment  of  a  note,  which  note  provide  for 
the  payment  of  the  interest  quarter-annually. 
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And  the  mortxasa  contains  a  proviBion.to  the 
effect  that,  upon  default  In  the  payment  of  any 
installment  of  Interest,  the  whole  amount  of 
each  note  ihaU  thereby  become  dne  and  pay- 
able, and  there  ia  a  poaitire  alle^tlon  in  the 
bill  that,  at  the  time  of  the  parchaae  of  the 
note  by  the  complainant  bank,  which  waa  prior 
to  the  matarity  of  the  principal  of  tlie  note, 
it  had  no  knowledge  that  there  had  been  any 
default  in  the  payment  of  interest,  or  that 
there  waa  any  defense  on  the  part  of  the 
mortgacoT  ^auist  the  note  and  mortgace,  the 
fact  that  no  payments  of  interest  were  In- 
dorsed  on  note  or  accompanying  mortgage  did 
not  make  the  note  dishonored,  and  the  com- 
plainant mnst  be  deemed  a  holder  in  dne  couree 
of  such  note,  under  the  proviaiona  of  section 
298S  of  the  General  Statutes  of  1906,  and  its 
action  in  taking  such  note  under  such  circam< 
stances  did  not  amount  to  bad  faith,  wUch  is 
required  by  section  2989  of  such  General  Stat- 
ntea,  wherefore  a  demurrer  interposed  to  the 
bin  upon  soch  grounds  is  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  866-^;  Dec.  Dig.  { 
344.* 

For  otiier  definitions,  aee  Words  and  Phras- 
es, toL  1,  pw  662;  ToL  4,  p.  3320.] 
&  HoEiOAQES  (S  261*)— RiouTS  OF  Pasties 

— BowA  Fide  HOLDKKS. 

A  bona  fide  purchaser  of  a  mortgage,  ex- 
ecuted apparently  on  the  same  date  between 
the  same  parties  and  upon  the  same  property 
as  was  another  mortgage,  is  not  held  to  notice 
of  latent  equities  in  favor  of  the  other  mort- 
gage by  reason. solely  of  the  fact  that  the  oth- 
er mortgage  was  recorded  after  the  purchased 
mortgage,  bat  before  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Dec.  Dig.  I  261.*1 

Appeal  from  Circuit  Court,  Escambia  Coun- 
ty: J.  Emmett  Wolfe,  Judge. 

Bill  Id  equity  by  the  American  National 
Bank  of  Pensacola  against  Clara  B.  Taylor 
and  another.  From  a  decree  for  itointlff, 
defendants  appeaL  Afllrmed. 

On  the  23d  day  of  March.  1911.  the  appel- 
lee,  as  complainant,  filed  its  bill  in  chancery 
against  tlie  appellants  and  others  aa  defend- 
ants, which  bill,  omitting  the  formal  parts 
thereof,  is  as  follows: 

"The  bill  of  complaint  of  American  Nation- 
al Bank  of  Pensacola,  Fla..  complaijiing  of  E. 
R.  Caro,  Clara  B.  Taylor,  and  J.  Frank  Tay- 
lor, her  hnaband,  and  Bessie  W.  Wilson,  a 
widow,  ftnd  Haisabeth  Hale  Wilson,  an  In- 
fant andw  ttM  age  of  21  years,  and  W.  V. 
Perry,  a  widow,  respectfully  shows  to  your 
honor: 

"(1)  That  tbe  complainant  Is  a  national 
bank  incorporated  under  the  laws  of  the 
United  States,  with  ita  office  at  Pensacola, 
Fla.  Tbat  each  of  the  respondents  Is  over 
the  age  of  21  years,  eccept  the  respondent 
EUzabetta  Hale  Wilson,  who  la  under  said 
age,  and  all  of  them  reside  In  Pensacola,  Es- 
cambia county.  Fla.,  except  the  said  W.  Y. 

Perry,  who  resides  at  .  In  the  state  of 

Alabama. 

"(2)  That  on  ttie  8th  day  of  December. 
1908,  the  respondent  E.  B.  Caro,  t>eing  In- 
debted to  one  D.  Hale  WUson.  made  and  de- 
livered to  Um  his  promissory  note  for  $2,250^ 


payable  two  years  after  the  date  thereof 
with  Interest  at  the  rate  of  8  per  c^t  per 
annmn  from  its  date  until  paid,  said  intwest 
being  payable  quarter-annually,  and  on  the 
same  day.  In  oiAa  to  secure  tbe  payment 
of  the  said  promissory  not^  executed  and  de- 
livered to  the  said  D.  Hale  Wilson  a  mort- 
gage on  tiie  following  described  property  in 
the  dty  of  Pensacola,  Escambia  conntr,  Fla., 
to  wit: 

"Lots  6,  7,  and  8  of  block  19  in  Bast  Pensa- 
cola, accordli^  to  the  map  of  Ebst  Pensacola, 
of  record  In  tbe  office  of  tbe  dei^  of  the 
circuit  court,  Escambia  county,  Fla.  That 
in  and  by  the  said  mortgage,  It  was  provided 
that  it  was  Intended  to  secure  the  payment 
of  the  promissory  note  above  mentioned,  and 
showed  upon  its  face  that  tbe  said  promis- 
sory note  waa  payal^e  to  the  order  of  the 
said  D.  Hale  Wilson,  and  It  was  especially 
agreed  therein  by  the  mortgagor  that  the  in- 
debtedness covered  by  the  said  mortgage 
should  become  Immediately  due  and  payable, 
and  the  mortgage  should  become  immediately 
foreclosable  for  all  sums  secured  thereby,  If 
tbe  said  Indebtedness  or  any  part  thereof,  or 
the 'Said  interest  or  any  installment  thereof, 
should  not  be  paid  according  to  the  terms  of 
the  said  note,  or  If  the  mortgagor  should 
omit  the  doing  of  anything  therein  required 
to  be  done  to  the  protection  of  the  mortgagee, 
and  that  all  costs  and  expenses,  including 
attorney's  fees  Incurred  in  collecting  said 
mortgage  debt,  should  be  a  part  thereof,  and 
a  11^  upon  the  mortgaged  property,  and 
that  if  a  foreclosure  of  the  said  mortgage 
was  had,  and  a  suit  to  foredose  the  same 
was  rightfully  begun,  he  would  pay  all  costs 
and  expenses  of  the  said  suit,  including  an 
attorney's  fee,  to  the  attorney  of  the  com- 
plainant foreclosing,  of  $15  and  10  per  cent, 
upon  the  amount  decreed  the  complainant, 
which  costs  and  fees  should  be  included  in 
the  11^  of  the  mortgage,  and  In  the  sum 
decreed  upon  foreclosure.  That  a  copy  of 
the  said  note  Is  hereto  attached,  marked  'Ex- 
hibit A,'  and  a  certified  copy  of  the  said 
mortgage  ia  hereto  attached,  marked  'Exhibit 
B.*  and  each  Is  made  and  prayed  to  be  taken 
as  a  part  hereof,  as  fully  as  though  bere  spe- 
cifically set  forth.  That  on  the  13th  day  of 
May.  1910,  the  respondent  D.  H.  Wilson  for 
a  valuable  consideration  indorsed  tbe  said 
note  and  assigned  the  said  mortgage  to  the 
com];>lainant.  delivering  both  of  the  said  pa- 
pers to  it,  since  which  time  both  of  them 
have  been  In  the  possession  of  the  complain- 
ant, who  Is  a  bona  fide  holder  thereof  in  due 
course,  for  value,  and  by  reason  thereof  the 
complainant  avers  that  it  Is  entitled  to  maln- 
tafai  this  actum  to  foreclose  the  said  xaort- 
gage. 

"(3)  That  since  the  negotiation  of  the  said 
note  and  mortgage  to  tbe  complainant,  It 
has  learned,  but  did  not  before  know,  that 
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no  InBtaDment  of  Intevatt  wu        paid  on 

the  Bald  note. 

"(4)  That  some  time  after  the  8th  da7  of 
December,  1908,  and  prior  to  the  10th  day  of 
February,  1909,  and  prior  to  any  Install- 
ment of  Interest  becoming  due  on  said  $2,- 
250  note,  the  said  E.  R.  Garo  delivered  ta  the 
mid  D.  Hale  Wilson  another  note  for  $2,500 
bearing  date  of  December  8,  1906,  with  In- 
terest thereon  at  the  rate  of  8  per  cent  per 
annum,  payable  quarter-annually,  and,  to- 
gether with  the  said  note,  deUvered  to  the 
said  D.  Hale  Wilson  another  mortgage  bear- 
ing date  December  8,  1908,  covering  the  same 
property  as  Bxlilblt  B  hereto  attached  to  se- 
cure the  payment  thereof.  That  although 
the  said  note  and  mortgage  on  tbelr  faces 
were  dated  the  8tb  d4y  of  December,  1908, 
they  were  not  in  fact  executed  or  delivered 
on  that  date,  but  were  executed  and  deliv- 
ered on  some  date  subsequent  thereto  end 
prior  to  the  10th  day  of  February,  1909,  and 
subsequent  to  the  date  of  the  execution  and 
delivery  of  the  note  and  mortgage  for  $2,250, 
copies  whereof  are  hereto  attached  and  are 
hereinabove  referred  to.  That  since  the  ne- 
gotiation to  the  complainant  of  the  $2,250 
note  and  mortgage  above  referred  to,  the 
complainant  has  learned  that  in  tmth  and  In 
foct  as  between  the  respondent  E.  S.  Caro, 
and  the  said  D.  Hale  Wilson,  the  $2,500  note 
and  mortgage  were  executed  and  delivered 
in  substitution  for  the  $2,250  note  and  mort> 
gage  which  had  theretofore  been  executed 
and  delivered  by  the  said  E.  R.  Garo,  as 
above  set  forth,  but  the  said  Caro  at  the 
time  of  executing  and  delivering  the  said 
$2,000  note  and  mortgage  failed  and  neglect- 
ed to  demand  the  surrender  of,  or  cause  to 
be  surrendered  to  him,  the  $2,250  note  and 
mortgage  or  to  cause  any  cancellation  there- 
of to  be  executed,  but  suCFered  the  said  note 
and  mortgage  for  $2,250  to  remain  in  the 
hands  of  the  said  D.  Hale  Wilson,  without 
any  cancellation  tiiereof,  ever  having  been 
made,  or  entered*  titlier  upon  the  said  pa- 
pers or  upon  tbe  records  of  Escambia  county, 
Fla.,  and  the  said  note  and  mortgage  re- 
mained in  the  hands  of  the  said  D.  Hale 
Wilson  upon  tbe  records  of  Ebcambla  county, 
Fla.,  to  Indicate  that  Uiey  were  not  ralld 
and  subsisting  (dtllgations,  and  tbe  complain- 
ant bi  taking  tbe  said  note  and  mortage  bad 
no  actual  or  constmetlve  notice  or  fcnovled^ 
of  tbe  attempted  subsUtatloa  of  the  $2,600 
note  and  mortgage  therefor,  and  had  no  actu- 
al notice  or  knowledge  of  the  exlstoice  of 
the  $2,000  note  and  mortgage. 

"(5)  That  the  said  mortgage  securing  the 
said  note  for  $2,250  which  the  ccHuplalnant 
holds  was  duly  recorded  on  February  4,  1909, 
at  page  307  of  Book  44  of  the  mortage  rec- 
ords of  Escambia  county,  Fla..  and  tbe  said 
mortgage  securing  the  said  note  for  $2,500 
was  duly  recorded  on  February  10,  1009,  at 
page  608  of  Book  43  of  mortgage  records  of 
Escambia  county,  Fla.    That  each  at  the 


said  notes  secured  by  the  said  mortgages 
was  negotiable  in  Ite  form,  bore  Interest  at 
tbe  rate  of  8  per  cent,  per  annum,  payable 
quarter-annually,  each  was  dae  two  years 
after  its  date,  and  the  mortgage  securing 
each  showed  upon  ite  face  that  the  note  se- 
cured was  negotiable. 

"(6)  That  in  the  latter  part  of  tbe  month 
of  August  or  tbe  early  part  of  September, 
1909,  the  said  D.  Hale  Wilson,  after  negotia- 
tions with  the  rrapondent  3.  F.  Taylor,  ex- 
ecuted and  delivered  to  the  said  J.  F.  Taylor, 
who  Is  the  husband  of  tbe  respondent  Clara 
B.  Taylor,  a  note  bearing  date  September  9, 
1909,,  for  $2,500,  due  two  years  after  ite  date 
in  favor  of  tbe  respondent  Clara  B.  Taylor, 
and  deposited  and  deUvered  with  tbe  said 
note  AS  collateral  security  therefor  the  note 
and  mortgage  of  tbe  said  E.  R.  Caro,  to  the 
said  D.  Hale  Wilson  for  $2,500  berelnbefore 
referred  to,  and  also  at  the  same  time  de- 
livered with  the  said  note  as  collateral  secu- 
rity therefor  a  negotiable  note  of  one  James 
T.  Geralds  for  $1,000  In  favor  of  the  said 
D.  Hale  Wilson,  dated  August  29,  1906,  and 
due  August  29,  1909,  secured  by  a  mortgage 
on'  lote  33  and  34  of  block  127  and  lot  13  in 
block  100^  all  in  East  King  Tract ;  the  said 
mortgage  being  executed  by  the  said  Geralds 
and  his  wlf^  and  having  been  duly  recorded 
on  tbe  1st  day  of  September,  1906,  in  Book 
85,  page  800,  of  the  mortgage  records  of  Es- 
cambia county,  Fla.  That  each  of  the  said 
notes  so  deposited  and  dtilvered  as  collateral 
security  was  duly  Indorsed  by  the  said  D. 
Hale  Wilson,  and  be  executed  to  the  said 
Olara  B.  Taylor  an  assignment  of  eacb  of 
the  said  mortgages' at  tbe  time  of  the  de- 
posit thereof  as  above  stated.  That  tbe  said 
Clana  B.  Taylor  and  J.  F.  Taylor,  her  bin- 
band,  did  not  record,  or  cause  to  be  recorded, 
until  long  aftw  the  negotiation  to  the  com- 
plainant of  the  $2,250  note  and  mortgage 
above  r^erred  to,  tbe  assignment  to  tbe  said 
Clara  B.  Taylor  of  the  said  $2jKN>  note  and 
mortgage,  so  that  at  the  time  the  eoiuplalii- 
ant  became  the  bolder  of  the  said  $2,260  note 
and  mortgage  It  had  no  notice  from  tbe  rec- 
ords tiliat  any  one  other  tban  the  said  D. 
Hale  Wilson  was  the  bolder  thereof,  and,  as 
before  alleged,  the  comidalnant  had  no  actu- 
al notice  or  knowledge  of  tbe  existence  of 
the  said  $2,B00  note  and  nuurtgage  until  after 
it  had  become  the  holder  of  tbe  said  $2,290 
note  and  mortgage: 

"(7)  That  tbe  complainant  Is  informed  moA 
belleres,  and  thertf  ore  avers,  that  about  tb» 
19th  day  of  Auffust,  191(t,  one  Olyde  B.  Wil- 
son, a  brother  of  tbe  said  D.  Hale  miaoa, 
and  associated  with  him  In  bnabues,  execut- 
ed and  delivered  to  tbe  said  MnL  CSam  B. 
Taylor,  as  additional  security  for  hex  $2,S0I> 
note,  from  D.  Hale  WUsott  or  In  partial  sat' 
isfactlon  thereof,  a  deed  conveying  to  her 
lote  18-25,  Inclusive,  in  the  Maxent  Tract  in 
PensBcola,  Fla.,  and  that  she  has  other  ee- 
cnrities  for  ber  said  $2,600  note^  the  nature 
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•nd  flxtent  at  vlddi  tib*  oomidalnuit  does 
not  kaow. 

"(8)  That  tbe  GompUdnant  !■  ioformea  and 
beUoTw,  and  theraftno  avera,  tbat  tbe  re- 
■pondwt  W.  T.  Perry  dalma  to  be  the  owner 
of  ttae  $2,000  note  and  mortgage  above  refer- 
red to  bgr  an  aaaignnwnt  tbereof  from  D. 
Hale  WUam  dalmed  to  hare  been  made  In 
or  abont  tbe  month  of  March,  1909,  bat  avera 
that  Boch  aaalgnmoit,  It  any  waa  made,  waa 
not  recorded  nntU  after  Oe  negotiation  to 
the  complainant  of  the  92,000  note  and  mort- 
gage above  mmttoned.  and  that  the  eomx^Ialn- 
ant  bad  no  aetnal  knowledge  or  notice  there- 
of, and  that  the  said  W.  V.  Perry  after  tbe 
alleged  aaalgnment.  If  any  was  made,  anfler- 
ed  and  permitted  the  said  92,000  note  and 
mortgage  to  be  and  remain  In  the  hands  of 
the  said  D.  Hale  WUson,  without  anythbig 
to  Indicate  that  he  ma  not  the  actual  owner 
thereof. 

"(9)  The  complainant  avers  that  although 
the  said  note,  of  which  Exhibit  A  le  a  copy, 
provided  tbat  interest  thereon  la  payable 
gaarter-annnally,  the  respondeat  B.  B,  Garo 
has  never  paid  any  Interest  tbereon  and  has 
never  paid  any  part  of  the  principal  thereof 
save  and  except  as  hereinabove  set  forth, 
but  the  complainant  had  no  knowledge  at  the 
time  of  the  taking  of  the  said  note  and 
mortgage  tlut  Uiere  had  been  any  default  in 
the  payment  of  Interest  or  ,  tbat  there  was 
any  defense  whatever  on  the  part  of  ttie  said 
Caro  against  the  said  note  and  mortgage  In 
the  hands  of  the  said  D.  Hale  Wilson  or  any 
Indorsee  or  assign^  thereof,  ^e  complain- 
ant also  further  avers  that  tbe  said  Oaro 
likewise  never  paid  any  Interest  or  any  part 
of  the  principal  on  his  said  $2,500  note  and 
mortgage  which  is  now  held  by  the  said  C 
B.  Taylor  as  above  set  forth. 

"(10)  That  by  reason  of  tbe  premises  the 
complainant  avers  that  the  $2,260  note  and 
mortgage  held  by  It  and  sought  to  be  fore- 
dosed  herein  are  valid  and  binding  securities 
in  Its  hands  as  against  all  of  tbe  respondents 
herein,  and  by  reason  of  tbe  complainants 
being  a  bona  fide  holder  thereof  in  due 
course  for  value,  tbe  said  mortgage  is  a  lieu 
npon  tbe  mortgaged  property  prior  In  dignity 
to  that  of  the  said  mortgage  held  by  the 
respondent  Clara  B.  Taylor  and  dalmed  by 
the  respondent  W.  V.  Perry. 

"(11)  Tbat  in  the  month  of  December, 
1910,  the  said  D.  Hale  Wilson  died  Intestate, 
and  left  surviving  him,  as  bis  sole  beirs,  his 
widow.  Bessie  B.  Wilson,  and  bis  child,  Eliz- 
abeth Hale  Wilson,  a  minor.  That  the  said 
Bessie  B.  Wilson  has  duly  qualified  as  admin- 
istratrix of  the  estate  of  tbe  said  D.  Hale 
WUson,  and  she  la  made  a  party  hereto  tbat 
she  may  aaaert  any  defense,  If  any,  she  has 
In  her  capacity  aa  administratrix,  and  she 
and  her  aald  child  are  made  parties  defend- 
ant that  they  may  assert  any  rights.  If  any 
they  have.  In  the  mortgaged  property,  aa  well 
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aa  any  dtfanae  they  may  ba  able  to  diow  as 
agalnat  tha  foredoanra  at.  the  said  $2^tB0 
mortgage, 

"The  premdees  considered,  the  complainant 
praya  Uiat  npon  final  hearing  yonr  hcmor  will 
ordOT,  adjudge,  and  decree  that  the  aald 
mortgage,  of  wbl^h  a  copy  la  hereto  attached 
marked  'Exhibit  B,*  la  a  lien  upon  tbe  prop- 
erty Qiereba  deacribed,  to  wit:  Lota  6,  7,  and 
8  of  bloiA  19  In  East  Pensaeola,  according 
to  tbe  map  of  aald  East  Pmsacota  of  record 
In  the  office  of  the  clerk  of  the  circuit  court 
of  Escambia  county,  Fla.,  prior  in  dignity  to 
the  said  note  and  mort^ige  for  $2,000*  held 
by  the  respondent  Clara  B.  Ta^or,  and  that 
the  respondent  B.  R.  Caro  be  decreed  to  be 
indebted  to  ^e  complainant  by  reason  of 
tbe  said  note  and  mortgage.  In  the  sum  of 
$2,200.  with  interest  thereon  from  December 
8,  1908,  at  8  per  cent  per  annum,  and  that 
be  be  decreed  to  be  further  indebted  in  tbe 
sum  of  $10  plus  10  per  cent  of  the  principal 
and  interest  of  the  said  note  as  fees  for  the 
attorneys  of  the  complainant  herein,  and  that 
he  be  reQuired  in  a  short  day  in  tbe  said  de- 
cree to  be  named,  to  pay  over  to  the  com- 
plainant tbe  said  indebtedness,  and  tbat  in 
default  thereof  tbe  said  mortgage  be  decreed 
to  be  foreclosed  and  tbe  mortgaged  property' 
be  decreed  to  be  sold  In  the  mann^  prescrlb* 
ed  by  law  and  equity  practice,  to  satisfy  the 
said  several  sums  decreed  to  the  complain- 
ant, and  that  tbe  said  mortgage  may  be  de- 
creed to  be  a  Hen  prior  In  dignity  upon  the 
said  property  to  tbat  of  the  said  ^500  mort- 
gage held  by  the  respond^t  C^ra  B.  Taylor. 
Tbe  complainant  further  prays  that  If  upon 
final  bearing  it  should  be  adjudged  that  the 
lien  of  the  said  $2,500  mortgage  made  by  the 
said  B.  B.  Caro,  and  now  held  by  tbe  said 
respondent  Clara  B.  Taylor,  and  claimed  by 
the  respondent  W.  T.  Perry,  Is  equal  or  su- 
perior In  dignity  to  the  lien  of  the  complain- 
ant's mortgage  here  sought  to  be  foreclosed, 
that  your  honor,  by  appropriate  decree,  will 
require  the  respondent  Clara  B.  Taylor  and 
her  husband,  J.  F.  Taylor,  If  be  be  found 
to  be  Interested  to  discover  what  securities 
they  or  either  of  them  have  for  tbe  indebt- 
edness of  D.  H.  Wilson  evidenced  by  bis  note 
to  the  said  Clara  B.  Taylor,  and  that  tbey 
be  required  first  to  exhaust  Bach  other  se- 
curities, if  any  they  have,  before  undertak- 
ing to  enforce  the  said  note  and  mortgage  of 
E.  B.  Caro  for  $2,500  against  the  property 
described  in  Exhibit  B. 

"To  tbe  end,  therefore,  that  the  respond- 
ents Clara  B.  Taylor  and  J.  F.  Taylor,  her 
husband,  and  E.  B.  Caro,  Beesle  B.  Wilson, 
in  her  own  right  and  as  administratrix  of 
tbe  estate  of  D.  Hale  Wllami,  deceaaed,  and 
Elizabeth  Hale  Wilaon  and  W.  V.  Perry, 
may,  if  tbey  can  show  cause  why  the  relief 
her^  prayed  for  should  not  be  granted,  may 
It  idease  the  court  to  grant  unto  the  com- 
plainant tha  atate'a  most  gradona  writ  of 
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snbiKEna  In  due  form  of  law  directed  to  tbe 
«aid  Clara  B.  Taylor  and  J.  F.  Taylor,  her 
busband,  E.  R.  Caro,  Bessie  B.  Wllsou.  isx 
her  own  right  and  as  administratrix  of  tbe 
estate  of  D.  Hale  Wilson,  deceased,  and 
Elizabeth  Hale  Wilson,  and  W.  V.  Perry, 
conunandiiig  them  and  each  of  them  on  a 
day  therein  to  be  named  and  under  a  penalty 
therein  to  be  fixed  to  appear  and  answer 
this  bill  of  complaint  May  It  also  please 
your  honor  to  grant  unto  your  orator  sadi 
other,  further,  and  different  relief  aa  to  your 
honor  In  the  premises  may  seem  juat,  equi- 
table, and  light. 

"And  as  In  duty  bound  your  orator  wUI 
•«Ter  pray." 

The  exhibits  attached  to  tbe  btll  are  as 
follows: 

-"92.260.00.  Fensacola.  Fla.. 

December  8, 1908. 

"Two  years  after  date  I  promise  to  pay  to 
tbe  order  of  D.  Hale  Wilson  twenty-two  hun- 
dred and  fifty  ($2,250)  dollars  for  value  re- 
ceived with  Interest  at  the  rate  of  eight  per 
cent,  per  annum  from  date  until  paid.  In- 
terest payable  quarter-annually. 

"Payable  at  the  office  of  D.  Hale  Wilson 
&  Co.,  Pensacola,  Fla. 

"All  persons  now  or  hereafter  becoming 
parties  hereto,  her^y  waive  demand  and 
protest,  and  notice  of  demand,  nonpayment 
and  protest  After  default  In  payment  and 
this  note  shall  have  been  placed  In  the  bands 
-of  an  attorney  for  collection,  we  (I)  agree  to 
pay  attom^'s  fee  of  five  per  cent  if  paid 
before  suit  and  ten  per  cent.  If  paid  after 
ault  and  all  costs  of  collection. 

"B.  R.  Caro.- 

Indorsed: 

"D.  Hale  Wilson.*' 

"Mortgage  Deed. 

"State  of  Florida,  Escambia  Coonty.  Know 
nil  men  by  these  presents,  that  I.  E.  R.  Caro 
(a  single  man),  for  and  in  consldraatlon  of 
the  sum  of  twenty-two  hundred  and  fifty 
($2,260.00)  dollars,  to  me  In  hand  paid  by 
D.  Hale  WUson.  the  receipt  whereof  is  here- 
by acknowledged,  have  granted,  bargained 
and  sold,  and  by  these  presents  do  grant 
bargain,  aeHl  and  oonvey  unto  tbe  said  D. 
Hale  Wilson,  hia  heirs  and  assigns,  forever, 
the  foltowing  described  real  estate,  situate 
lying  and  being  in  tbe  city  of  Pensacola. 
comity  of  Escambia,  state  of  Florida,  to  wit: 

"Lots  six,  seven  and  eight  (0^  7,  &  8) 
block  nineteen  (19)  East  Pensacola,  according 
to  map  of  East  Pensacola  of  record  in  tiie 
ofllce  of  tbe  dak  of  the  dicnlt  oonil,  clerk 
of  Escambia  county,  Fla. 

''Together  wtth  tiie  tmonenti,  heredita- 
menta  and  appurtenances  thereunto  belong- 
ing or  appertaining,  the  whole  free  from  all 
exemption  and  right  of  homestead. 

"And  I,  the  said  mortgagor,  for  myself  and 
my  heirs,  do  coraiant  with  the  said  mortp 


gagee,  his  heirs  and  assigns,  that  I  am  well 
seised  of  said  property,  and  have  a  good 
right  to  oonv^  file  same;  that  it  is  free 
from  any  lieu  or  incumbrance  in  law  or  equi- 
ty, and  that  said  mortgagor  shall  and  will 
warrant  and  by  these  presents  forever  de- 
fend, the  said  premises  onto  the  said  mort- 
gagee, bis  heirs  and  assigns  against  tbe  law- 
ful claims  of  aU  and  wesj  pomm  or  per- 
sons whomsoever. 

"The  foregoing  conv^anoe  ia  Intended  to 
be,  and  is,  a  mortgage  to  secora  paymmt  of 

one  promissory  note  of  date   for  the 

sum  of  twenty-two  hundred  and  fifty  ($2,- 
250.00)  dollars,  made  by  the  said  E.  K.  Caro, 
payable  to  the  order  of  the  said  D.  Hale  Wil- 
son, the  mortgage^  two  yeara  after  date, 
wldi  Interest  ^m  dat9  untn  paid,  at  tiw 
rate  of  tight  per  cut  per  ansum,  the  said 
interest  payable  qoarter  annnally  at  tlw  of- 
fice of  D.  Hale  WllamL 

*'33te  mortgagor  oovuant  that  he  will  keep 
perfect  and  nninuialrea  tfae  aecarlty  hmby 
given,  that  he  will  keep  the  inqiroTementB 
upon  aald  mortgaged  prcqjwtr  taunred  for  a 
sum  not  less  ttian  two  Uunuand  ^StfiOOH  dol- 
lars, In  an  insurance  omnpany  or  insnranoe 
companies,  to  be  aitproved  by  tlia  mortgagee^ 
loss,  if  any,  payaUe  to  tbe  niortsasee  as  his 
interest  may  appear,  until  such  note  be  fully 
paid ;  that  be  will  pay  all  taxes,  assessments 
and  charges  which  may  or  might  become 
liens  superior  to  ttat  hereby  created,  and 
that  if  such  insorance  be  not  procured  or 
maintained,  or  such  taxes,  aassBsnunta  and 
charges  be  not  paid,  the  mortgagee  may  pro- 
cure and  wMinf:*iii  Buch'insorance,  and  pay 
such  taxes,  assessmenta  and  cbargea,  and 
the  lien  hereby  created  shall  extend  to  all 
sacb  maxm'  expended,  with  Interest  at  the 
rate  of  10  per  coit  per  annnm. 

"The  mortgagor  agree  that  tbe  IMdited- 
nesB  covered  by  this  mortgage  shall  become 
Immediately  doe  and  payable  and  this  mort- 
gage shall  become  immediately  forecloeable, 
for  all  sums  aecnred  hereby*  If  tbe  said  in- 
debtedness, or  any  part  thereof,  or  tbe  said 
interest,  or  any  installmeut  tbereot  aball 
not  be  paid  according  to  tbe  terms  of  the 
said  wta,  or  if  the  mortgage  aball  omit 
the  doing  of  anything  h»eln  reqidred  to  be 
done  tor  the  protection  of  tbe  mortgi^ee. 
and  all  costs  and  expenses,  inclvdtng  attor- 
ney's fees  and  conunlsslons.  Incurred  in  od- 
lecttng  this  mortgage  debt  aball  be  a  part 
of  tbe  mortgage  dd>t  and  a  lion  upon  tbe 
mortgaged  property,  and  If  a  foredosute  of 
this  mortgage  be  had.  or  a  salt  to  foreclose 
the  same  be  rlghttnlly  began,  he  wlU  pay 
all  costs  and  expenses  of  tbe  said  suit,  in- 
cluding an  attorney's  fee,  to  tbe  attorns 
of  the  <»mplalnant  foredoalng,  of  ¥15.00, 
and  10  per  cent  np<m  the  amount  decreed 
to  tbe  complainant  which  costs  and  fees 
shall  be  included  In  tbe  Iten  of  tbta  mort- 
gage and  in  the  sum  decreed  upon  foredot- 
ura. 
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"In  wltneBB  whereof,  I  bare  taerenzito  set 
my  hand  and  seal  this   day  of  De- 

cember, A.  Dl  1908. 

"B.  R.  Garo.  [Seal.] 

**   [SealJ 

"   [SealJ 

"   [SeaL] 

"Sfgned,  sealed  and  delivered  In  the  pree- 
enoe  of 

"Clyde  E.  Wilson, 
**C  Y.  Thompson. 
"State  of  Florida,  Ooonty  of  EscambU. 
Before  the  sabBcriber  personally  appear  B. 
B.  Garo  (a  slngrle  man),  and  known  to  me 
to  be  the  Indlvldnal  described,  and  acknowl- 
edged tiuit  he  executed  the  fttregolng  Instni- 
ment  for  the  nses  and  porposes  therein  set 
forth. 

"Qtren  under  my  hand  and  official  seal 

this  day  of  Deconber,  1908. 

"[Notary  SeaL]       O.  T.  Thompson. 

"Notary  Public  State  of  Fla.  at  Large. 

**M3r  coumisslon  expires  Mar6h  20th,  1012. 

"Assigned  to  Amor.  NatL  Bank.  Assign- 
mmt  recorded  8/9A0  in  Mortgage  Lien  As* 
elgnment  Book  No.  8,  page  167. 

**Ja8.  Macglbbon,  Clerk  Circuit  Conrt 

"State  of  Florida,  Escambia  County.  I 
hereby  certify  that  the  above  and  foregoing 
la  a  true  copy  of  the  original  as  the  same 
appears  of  record  at  page  307  of  volume  44 
of  the  Mortgage  Records  of  Escambia  Co., 
Fla.,  now  remaining  In  my  office,  as  record- 
ed  February  4.  1900. 

"Witness  my  hand  and  official  seal  this 
21st  day  of  March.  1911. 

"[Official  Seal.]       Jas.  Ma(^bbon, 
"Clerk  Clrcnit  Oonrt,  Escambia  County,  Fla., 
"By  Tbos.  Johnson,  D.  0." 

To  the  bill  tiie  appellants  interposed  the 
following  demnrr^: 

"Now  otmie  the  d^ndants  Clara  B.  Taylor 
and  her  husband,  J.  Frank  Taylor,  and  de- 
mnr  to  so  much  of  1^  bill  of  comidalnt  here- 
in as  se^  to  have  the  decree  adjudging  that 
the  mortgage  claimed  by  the  complainant 
upon  the  property  described  In  the  bill  is 
a  lien  prior  In  dignity  to  the  mortgage  for 
$2,600  held  by  the  defendant  Clara  B.  Tay- 
lor, and  for  canse  of  demorrer  shows  *. 

"(1)  ^niat  the  complainant  hath  not  in  and 
by  Its  said  bill  made  or  stated  such  a'  case 
as  doth  entitle  complainant  to  title  relief 
prayed  for  in  said  Mil  as  above  stated. 

"C2>  The  bin  of  comiOaint  shows  that  the 
complainant  purchased  the  note  and  mort- 
gage whldi  it  claims  to  own  subsequent  to 
the  time  whoi  the  principal  of  the  said  note 
was  past  due  because  of  the  fiUInre  of  the 
mortgagor  to  pay'  the  interest  installments 
as  provided  by  said  mortgage  and  that  said 
mortgage  was  canceled  and  discharged  by  the 
giving  of  the  mortgage  wbi<^  the  bill  shows 
Is  claimed  by  the  defendant  Clara  B.  Taylor. 

"(3)  Upon  the  aUegatlons  of  the  bill  the 
mortgage  Uen  of  the  defoidaut  Clara  B.  Tay- 


lor is  superior  to  tiie  mortgage  lln  of  the 
complainant 

"(4)  Upon  the  aUegations  of  the  bill  the 
mortgage  Uen  of  the  defendant  Olara  B. 
Taylor  is  not  inferior  to  that  of  the  com- 
plainant." 

Upon  this  demurrer  the  following  order 
was  made: 

"The  ahovB  styled  and  entltted  cause  com- 
ing on  for  hearing  <m  the  demnrrw  of  Clara 
B.  Taylor  and  her  husband.  J.  Frank  Taylor, 
and  the  demurrer  of  B.  B.  Caro  to  the  bill  of 
complaint  herein,  and  tiie  same  having  been 
argued  counsel  f6r  the  reqpectlve  parties, 
the  court  being  now  advised  of  its  opinion: 

"It  is  ordered,  adjui^wd,  and  decreed  that 
the  said  demurrers  be  and  they  are  her^y 
overmled,  and  the  defendants  interposing 
the  said  demurrers  are, allowed  until  the 
rule  day  In  October,  1011,  In  which  to  plead 
qr  answer  the  said  bin  of  complaint,  and  in 
default  of  their  answering  or  pleading  to 
the  bill  of  complaint  within  such  tim^  It  is 
ordered  that  the  said  bill  of  iiinnplalnt  be 
taken  as  confessed  against  such  of  the  said 
defendants  as  fail  to  ploid  or  answer  thereto. 

"Done  and  ordered  at  chambers  at  Pensa- 
cola,  Fla.,  this  7th  day  of  Sept^bw,  A  D. 
1911." 

From  this  order  It  appears  that  the  de- 
fendant B.  B.  Caro  also  lnten;>08ed  a  demur- 
rer to  the  bill,  which  was  likewise  overruled, 
but  such  demurrer  is  not  incorporated  In 
the  transcript  Neither  does  any  entry  of 
appeal  by  Caro  appear  Uiereln.  As  to  what 
course  may  have  been  pursued  by  the  other 
defendants  we  are  not  advised.  Clara  B. 
Taylor  and  J.  Frank  Taylor  have  appealed 
from  the  order  overruling  their  demurrer, 
and  question  the  correctness  of  such  order. 

Blount  &  Blount  ft  Carter,  for  appellants. 
Beeves  ft  Watson,  for  anidlee. 

SQAOEJUSFOBD,  J.  (after  stating  the 
facts  as  above).  The  oounsd  for  the  appel- 
lants frankly  state  In  their  brief:  "As  the 
court  win  observe,  the  pleadings  are  care- 
fully framed  for  the  purpose  of  testing  the 
validity  of  the  bank's  mortgage,  and  its  pri- 
ority over  or  equality  with  the  mortgages  of 
Mrs.  Taylor  without  the  expense  and  trouble 
of  taking  testlnkony.  At  tiie  hearing  no  tech- 
nical question  relating  to  the  sufficiency  of 
the  pleadings  to  present  these  questions  was 
raised,  but  the  Judge  was  requested  to  and 
did  de^de  the  demurrer  upon  the  merits. 
We  shall  therefore  address  onrsdvee  directly 
to  the  questions  motioned  above,  as  we 
have  no  doubt  counsd  for  the  bank  vlU  do, 
as  all  parties  desire  a  decision  upon  the 
merits." 

As  we  said  in  Bnrton  v.  McMillan,  52  Fla. 
228,  text  241.  42  South.  870,  text  882,  11  U 
R.  A.  (N.  S.)  168:  "We  pause  for  a  moment 
to  express  our  approbation  and  appreciation 
of  the  skill  and  laudable  spirit  exhibited  by 
the  attorneys  of  the  respective  parties  in  so 
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shaping  the  record  as  to  present  to  the  court  | 
the  naked  qaestlonB  of  law  involTlng  the  real 
merits  of  the  case,  withont  undue  prolixity 
and  without  unnecessary  complications." 
We  would  also  pay  a  merited  tribute  to  the 
full  and  able  brleCa  with  which  the  respec- 
tive couns^  bare  favored  us.  The  counsel 
for  B.  R.  Caro,  one  of  the  defendants  In  the 
court  below,  has  also  submitted  a  brief; 
bat,  as  Caro  entered  no  aroeal  from  the  or- 
der OTemillng  bis  demurrer,  he  Is  not  before 
us,  we  bare  never  acquired  Jurisdiction  of 
his  penKm,  and  we  are  not  In  a  position  to 
adjudicate  his  ri^ta.  We  are  not  even  ap- 
prised as  to  the  grounds  of  bis  demurrer, 
as  the  same  is  not  copied  in  the  transcript 
We  have  copied  the  ideadings  In  the  fore- 
going statement,  without  any  attempt  at  con- 
densBtlon,  In  order  to  render  this  opinion 
.  the  more  readily  intelligible. 

[1]  We  would  first  call  attention  to  eeo- 
tlon  2086  of  the  General  Statutes  of  1906, 
which  Is  as  follows: 

"2886.  Bum  payable  to  be  certain.— The 
sum  payable  la  a  mm  certain  wllbin  tiie 
meaning  of  this  chapter,  although  it  is  to  be 
paid: 

"a)  With  Interest;  or 

**(2)  By  stated  installments;  or 

"(8)  By  stated  Inatallnmiti,  with  a  provi- 
sion that  upon  default  in  payment  of  any  in- 
stallment OF  of  Intereatt  tiie  whole  shall  be- 
come due;  or 

"(4)  With  excbangeb  whether  at  a  fixed 
rate  or  at  the  current  rate ;  or 

"(S)  With  costs  of  collection  or  an  attor- 
ney's fee,  in  case  payment  sluiU  not  be  made 
at  maturlCf.** 

It  will  be  observed  that  tlie  note  for 
$2,250,  purchased  by  the  appdiee,  as  allied 
in  the  bill  of  complaint,  is  for  a  sum  certain, 
and  would  b^  under  the  provisions  of  sodi 
section,  evoi  if  it  omtained  a  provision  to 
the  effect  fliat,  upon  default  in  paym«it  of 
any  Instellment  of  Intwest,  which  Interest 
Is  payable  qnarter  annually,  the  whole 
amount  of  sudi  note  should  thereby  become 
due  and  payable.  The  note  contains  no  such 
provision,  but  the  accompanying  mortgage, 
given  to  secure  the  payment  of  the  Indebted- 
ness and  whieb  was  assigned  to  tiie  aK>eIlee 
at  the  same  time  that  the  note  was  indorsed 
to  it,  does  contain  such  provision.  It  cannot 
be  successfully  contended,  then,  that  such 
note  was  not  negotiable,  or  tiiat  the  accom- 
panying mortgage  was  not  assignable.  The 
appellee  states  In  ite  brief  that  the  negoti- 
able character  of  the  note  and  mortgage 
was  conceded  by  the  appellants  at  the  hear- 
ing In  the  court  below,  and  that  It  under- 
stands from  the  brief  of  the  appellants  that 
such  concession  is  likewise  made  here.  That 
this  Is  the  law,  see  the  well-reasoned  case 
of  Thorp  V.  Mindeman,  123  Wis.  149,  101 
N.  W.  417,  107  Am.  St  Rep.  1003,  constru- 
ing the  section  of  the  negotiable  instrument 
law  which  we  have  copied  above.  Also,  see 


the  discussion  In  Frost  v.  Fisher,  IS  Cola 
ApP'  322,  68  Pac.  872,  and  Carpenter  t.  Lon- 
gan,  16  Wall.  271,  21  L.  Ed.  313.  It  should 
be  borne  In  mind  that  the  "n^otlable  In- 
strument law,"  which  has  been  adopted  by 
a  majority  of  the  states.  Including  Florida, 
Is  "primarily  a  codification  of  the  rules  of 
the  law  mwdiant"  It  has  also  been  termed 
"In  substance  a  codification  of  the  principles 
of  the  common  law  governing  negotiable  In- 
struments." See  section  1  of  Belover'e  Ke- 
gotlable  Instrument  Law  (2d  Bd.). 

[t]  Having  found  that  the  note  In  qoestloB 
was  negotiable,  we  must  now  detomlne 
wbethOT  or  not,  at  the  time  it  was  ^ir«hased 
and  takm  by  Qie  app^eet  it  was  omdnsb 
as  dlsdoaed  by  the  allegations  In  the  bUI 
Here  again  we  must  have  recourse  to  our 
statute  upon  the  subject  Section,  2985  of 
the  General  Stetntea  oC  VBOO,  wbldi  also 
forma  part  of  the  negotiable  Instnunent  law, 
ia  aa  follows: 

"29S(w  Who  la  boldn  in  doe  course:-^ 
holder  in  doe  course  Is  a  holder  who  has 
taken  the  instnunent  under  the  following 
conditions: 

"(1)  TtxBt  it  Is  nnmdato  and  regular  upm 
ite  ftice: 

"(2)  Tbat  he  became  the  bidder  of  it  be- 
fore It  was  overdue,  and  without  notice  tbat 
it  had  been  prrrionsly  didumored,  if  audi 
was  tiie  fiict; 

**(8)  Tbat  be  took  it  in  good  faltfa  and  fw 
value; 

"(4)  That  at  the.  time  it  w«b  negotiated  to 
him  be  had  no  notice  ot  any  infirmly  In  the 
instrument  or  defect  in  the  title  of  the  po^ 
■on  negotiating  it" 

Aa  we  have  already  seen,  the  note  in  ques- 
tion Itself  contained  no  provision  to  the  ef- 
fect that,  upon  default  in  paymrat  ct  any 
installment  of  interest,  whldi  Intorest  was 
payable  quarterannnally,  tiie  whole  sum  of 
sndi  note  should  Iber^  become  due  and 
payable;  bat  tiie  accompanying  mortgage^ 
given  to  eecnre  the  payment  of  the  indebted- 
ness, which  was  executed  on  the  same  day 
with  the  note  and  was  assigned  to  the  ap- 
pellee at  tiie  same  time  tbat  the  note  vraa 
indorsed  to  it,  contains  the  following  piovl- 
fll(m: 

*The  mortgagor  agrees  that  the  Indebted- 
ness 'covered  by  tbls  mortgage  shall  becoms 
Immediately  due  and  payable  and  tills  mort- 
gage diall  become  Immediatdy-  f  oredoeable 
for  all  sums  secured  hereby,  if  the  said  in- 
^tedne»,  or  any  part  theraof,  or  tbe  aaid 
interest  or  any  instellment  thereitf,  ahaU 
not  be  paid  according  to  the  terms  of  the 
said  note,  or  If  the  mortgagor  shall  ondt 
the  doing  of  anything  herein  required  to  be 
done  for  the  protection  of  the  uorQMee." 

It  may  be  well  also  to  call  attention  to  tbe 
fact  that  the  mortgage  expressly  atatm  that 
It  "Is  Intended  to  be^  and  is,  a  nwrtgage  to 
secure  payment  of  the  note  theitia  de- 
scribed. 
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[2]  The  appellants  r^y  upon  Graham  t. 
Fltts,  53  Fla.  1046.  43  South.  612,  IS  Ann. 
Cas.  149,  vrhlch  holda  that,  "where  a  note 
eTldendng  a  debt  and  a  mortgage  to  secure 
its  payment  are  execated  at  the  same  time 
In  one  transaction,  and  the  mortgage  refers 
to  the  note,  they  shonld  be  considered  to- 
gether in  determining  their  meaning  and  ef- 
fect." Conceding  the  correctness  of  this 
bidding,  read,  as  it  must  be,  in  the  light  of 
tlie  facts  stated  in  the  opinion,  we  fail  to 
see  wherein  it  helps  the  contention  of  the 
appellants  In  that  case  the  note  itself  ob- 
tained a  provision  to  the  effect  that,  upon 
default  in  payment  of  the  interest,  the  en- 
tire sum  <tf  prindpal  and  interest  shonld 
become  dne  and  payable,  at  the  option  of 
the  payee  in  the  note  or  of  the  1^1  holdw 
thereof.  MoreoTer,  In  that  case,  as  a  read- 
ing of  the  (qiinlon  readily  dledoses.  the  aues- 
tions  now  btfore  ns  for  consideration  and 
determination  wwe  not  thai  presented  to 
the  court  [I]  As  far  back  as  Stewart  t. 
Preston,  1  na.  10^  44  Am.  Dec  021.  it  was 
heUI  tlut,  "Aa  a  genwal  rule,  the  Indorse- 
ment of  the  notes  secured  by  a  mortgage 
carries  with  It  the  mortgage":  the  court 
deeming  the  principle  so  well  srttled  that  it 
stated  It  was  not  "necessary  to  <At6  author- 
ittea  In  snppifft  of  It.**  This  being  tme^  tt 
necessarily  foUows,  as  is  laid  down  In  1 
Jraes  on  Mortgages  (eth  Bd.)  |  8S^  tliat 
**the  drt>t  being  the  prlndpal  tlilnff  imparts 
its  character  to  the  mortgage."  In  the  same 
paragnodi  it  is  stated  that  **the  mortgage 
rather  Is  regarded  as  following  the  note,  and 
as  taking  the  same  character ;  and  it  is  the 
generally  recelTed  doctrine  that  the  assignee 
of  a  nu»rtgage  securing  a  negotiable  notOi 
taking  tt  In  good  faltti  before  matarity. 
takes  it  free  from  any  equities  existing  be- 
tween Uie  ^nlginal  parties."  Bee  the  numer-. 
ona  autlunltles  dted  in  tixe  note  thereto,  and 
In  tbe  note  on  pages  Itf  to  1S2  of  6  Ann. 
Cas.  Also  see^  to  the  same  effect,  1  Daniel 
on  Negotiable  Instmmettta  (Stb  Ed.)  |  8S4. 
As  was  said  in  Frost  t.  Flshw,  13  Colo.  App. 
822,  68  Fac  872,  "the  general  doctrine  la 
tbat  the  note  is  the  principal  thing,  and  the 
mortgage  an  accessory,  and  that  the  transfer 
of  the  debt  ipso  facto  carries  with  it  the 
security."  [4]  TIUs  Is  quite  an  instnictlTe 
case,  as  is  also  Tborp  Mlndeman,  128  Wis. 
149.  101  N.  W.  417.  107  Am.  St  Bep.  1003, 
wherein  it  was  held  as  follows:  "The  prom- 
ise to  pay  is  one  distinct  agreement  and, 
If  couched  in  proper  terms,  is  negotiable. 
The  pledge  of  real  estate  to  secure  that 
promise  is  another  distinct  agreement  which 
ordinarily  is  not  Int^ided  to  affect  In  the 
least  the  promise  to  pay,  but  only  to  glTe 
a  remedy  for  failure  to  carry  out  the  prom- 
ise to  pay.  Tbe  holder  of  the  note  may  dis- 
card the  mortgage  entirely,  and  sue  and 
recoTor  on  the  note.'t  Our  own  holding  in 
Scott  r.  Taylor.  58  South.  30,  filed  this  day, 
is  squarely  In  line  with  the  principle  enun- 


ciated in  the  authorlUee  which  we  have 
cited.  An  InstructlTe  note  upon  the  point 
wlU  be  found  in  85  L.  B.  A  686. 

Eren  If  It  be  true,  as  was  held  In  Hodge  T. 
WaUace,  129  Wis.  84, 106  N.  W.  212. 116  Am. 
St  Bep.  838,  that  "a  note  providing  express- 
ly that  delinquency  in  payment  of  any  Inter- 
est 'shall  cause  the  whole  note  to  immedi- 
ately become  due  and  collectible,'  becomes 
dne  In  such  case  absolutely,  not  mer^y  at 
the  option  of  the  holder,  and  one  thereafter 
taking  the  note  from  the  payee  takes  It 
subject  to  the  equities  between  the  original 
parties,"  that  would  not  prove  decisive  of 
the  case  at  bar.  for  the  reason  that  tbe 
note  involved  therein  contains  no  such  pro- 
vision, as  we  have  already  bad  occasion  to 
emphasise.  As  is  also  recognised  and  ex- 
pressly stated  In  the  dted  case,  "there  are 
adJudicatitHU  the  oUier  way,  notably  one 
particularly  relied  upon  by  counsd  for  the 
plalntUfs.  Chicago  By.  Go.  t.  Herchanta' 
Bank,  186  U.  8.  268^  284^  288,  10  Sup.  Ot 
999,  84  L  Dd.  848,  afflnnlng  (a  C)  2S  Fed. 
800."  The  decisions  of  the  Wisconsin  court 
Uself  upon  this  point  are  by  no  means  in 
entire  harmony,  as  a  reading  of  tbe  prior 
decisions  dted  In  the  opinion  from  which 
we  have  just  quoted  will  show.  Bee.  also, 
Kell£7  T.  Whitney.  45  Wis.  110^  80  Am.  Bep. 
697.  The  Mlssonri  courts  would  also  seem 
to  have  been  on  both  sides  ot  the  question. 
See  NoeU  v.  Oalnes,  68  Ho.  649^  noting  the 
vigorous  flieamiHng  opinitni  ut  Judge  Bouf^tL 
Owlngs  T.  McKensle^  388  Mo.  828,  83  S.  W. 
802,  40  L.  B.  A  UM;  Bums^  T.  People's  By. 
Co.,  164  Mo.  216,  6S  B.  W.  616;  Board  of 
Trustees  of  Westminster  College  t.  Plersol, 
161  Ma  270.  61  8.  W.  811;  Merdianta'  Nat 
Bank  T.  Briacb,  164  M&  App.  681,  136  8.  W. 
28.  It  must  be  admitted  that  the  anthorittes 
upon  thla  point  are  in  irreconcilable  conflict 
We  shall  not  attonpt  to  dte  all  that  ve  have 
examined.  Ndther  do  we  feel  called  upon  to 
go  into  any  extended  discussion  of  It  since 
Che  note  with  which  we  are  dealing  contains 
no  provision  to  the  dTect  that  it  shall  be 
dishonored  by  reason  of  the  failure  to  pay 
tbe  InstallmentB  of  Interest  as  therein  stipu- 
lated. It  would  seem  that  the  weight  of 
authority  supports  the  prindple  enunciated 
by  Mr.  Justice  Harlan  in  Chicago  By.  Co. 
V.  Merchants'  Bank,  supra.  Bee  Bose's  Notes 
to  such  case;  7  C^c  863;  U.  S.  National 
Bank  of  Portland  v.  Floss,  38  Or.  68.  62 
Pac.  751,  84  Am.  St  Bep.  762;  OlUette  v. 
Hodge,  170  Fed.  318,  96  C.  C.  A  20S;  KeUey 
V.  Wbitn^.  46  Wis.  110,  30  Am.  Bep.  697; 
Cooper  ▼.  Hocking  Valley  National  Bank,  21 
Ind.  App.  368,  SO  N.  B.  775,  69  Am.  St  Sep. 
366.  We  would  also  refer  especially  to  Judge 
Freeman's  able  discussion  la  monographic 
note  in  100  Am.  Dec  196. 

It  is  not  alleged  in  the  bill  that  at  the 
time  of  the  purchase  of  the  note  and  mort- 
gi^  by  the  appellee,  tt  knew  that  there 
had  been  a  default  in  the  payment  of  inter- 
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est,  bnt  the  contrary  Is  alleged.  Uiwn  this 
point,  see  First  National  Bank  of  Waverly  v. 
Forsytli,  67  Minn.  257,  09  N.  W.  909,  64  Am. 
St  Rep.  415.  We  would  also  refer,  with 
approTal,  to  National  Bank  of  North  Amer- 
ica V.  Klrby,  108  Mass.  497,  text  500,  from 
wbleb  we  take  the  following  excerpt: 

"This  note  was  due  at  the  of  48 
months,  and  the  Interest  was  made  payable 
annually.  It  was  taken  by  the  plaintiffs  be- 
fore maturity;  but,  upon  it  appearing  that 
no  interest  had  been  paid  for  two  years  or 
more,  the  court  was  asked  to  rule  that  this 
alone  amounted  to  a  dishonor,  and  would 
subject  the  note  to  all  defenses.  It  is  to  be 
noticed  that  the  fiict  relied  on  is  only  that 
the  Interest  had  not  been  paid,  not  that 
any  knowledge  of  it  was  ever  brought  home 
to  the  plaintiffs  b^ond  the  fact  that  no  pay- 
ments were  indorsed.  The  court  declined  to 
rule  as  reauested,  and  we  are  of  opinion 
that  the  mere  fact  that  there  appears  to  be 
no  indorsement  of  one  or  more  Installments 
of  Interest  will  not  Justify  the  ruling  asked 
for. 

"If,  as  it  is  argued,  it  be  true  that  the 
fUliir«  to  pay  interest  ever  as  matter  of 
law  amounts  to  a  dishonor  of  a  note,  it  can 
only  affect  one  who  has  knowledge  of  the 
fitct  Payment  of  interest  is  net  always  in- 
dorsed, and  other  evidence  Is  often  relied 
on  to  prove  It.  Want  of  indorsement  does 
not  apprise  the  party,  to  whom  sndi  note  is 
transferred,  that  fbexe  has  been  no  payment; 
and  whoa  the  note  Is  only  taken  as  collat- 
wal,  and  accuracy  is  not  required  In  as- 
certaiidnK  the  amount  due  for  interest,  the 
fact  that  orerdne  Interest  1b  not  indorsed 
mli^t  have  slight  Influence  In  patting  the 
purchaser  upon  hla  InQUlry." 

It  follows,  ^m  what  we  have  said,  that 
we  bare  reached  the  conclusion  that,  upon 
the  allegationB  In  the  bill  in  the  instant  case, 
tthUih  are  admitted  to  be  true  by  the  de- 
marrw,  the  appellee  must  be  held  to  be  a 
holder  in  due  course  of  the  promissory  not^ 
under  the  provisions  of  section  2980  of  the 
General  Statutes  of  1006,  which  we  have 
copied  above.  In  other  worda,  we  are  ot 
the  opinion  that  the  allegattons  of  the  UU 
show  that,  at  the  time  such  note  was  nego- 
tiated to  the  app^e^  It  "had  no  notice  of 
any  Infirmity  In  the  Instrument  or  defect 
in  the  title  of  the  person  negotiating  It,"  and 
"that  he  became  the  hold»  of  it  before  tt 
was  overdue."  We  are  stroigthened  in  this 
coDClusIon  by  the  provisions  of  section  2089 
of  the  General  Statutes  of  1800,  wUdi  sec- 
tion is  as  follows: 

"2989,  Infirmity  in  instrument — To  consti- 
tute notice  of  an  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiat- 
ing tbe  same,  the  person  to  whom  it  is  ne- 
gotiated must  have  had  actual  knowledge  of 
tbe  Infirmity  or  defect  or  knowledge  of  such 
facta  that  his  action  in  taking  the  Instm- 
ment  amounted  to  bad  faith." 


We  are  dear  that  the  allegations  In  tbe 
bill  fall  to  show  any  "bad  faith"  in  the  ac- 
tion of  tbe  appellee  in  taking  the  note  and 
mortgage.  As  Is  well  said  by  Mr.  Craw- 
ford. In  his  Annotated  Negotiable  Instrument 
Law  (2d  Ed.)  p.  54,  discussing  this  section 
of  such  law:  "Tlie  bolder  is  not  bound  at 
his  p«rU  to  be  on  the  alert  for  drcamstanc- 
ea  which  might  possibly  enite  the  suspicion 
of  wary  vigilance;  lie  does  not  owe  to  the 
party  who  puts  the  paper  afloat  the  duty  of 
active  inquiry  In  order  to  avert  the  imputa- 
tion of  bad  faith.  The  rights  of  the  holder 
are  to  be  determined  by  the  simple  test  of 
honesty  and  good  faith,  and  not  by  a  specu- 
lative issue  as  to  bis  diligence  or  n^i- 
gence.  The  holder's  rights  cannot  be  defeat- 
ed without  proof  of  actual  notice  of  the  de- 
fect in  title  or  bad  faith  on  his  part  evl- 
doiced  by  circumstances.  Though  he  may 
have  been  negligent  in  taking  the  paper,  and 
omitted  precautions  which  a  prudent  man 
would  have  taken,  nevertheless,  unless  he 
acted  mala  flde,  his  title,  according  to  set- 
tled doctrine,  will  prevaiL"  See  the  numer- 
ous anthorities  there  collected.  This  lan- 
guage of  Mr.  Crawford  was  also  quoted  with 
approval  by  Mr.  Chief  Justice  Budkin,  in 
Gray  v.  Boyle,  55  Wash.  S80,  104  Pac.  828. 
13S  Am.  St  Rep.  1042.  Aim,  see  Judge  Free- 
man's note  thereto  and  the  autliorltles  which 
he  cites.  From  tlie  many  cases  upon  this 
point  which  we  have  examined,  we  select  tlie 
following:  Mass.  National  Bank  v.  Snow, 
187  Masb- 160.  72  N.  B.  0S8 ;  Detroit  Nation- 
al Bank  t.  Union  Trust  Co..  14S  Hich.  6S6, 
108  N.  W.  1002.  116  Am.  St  Bepw  819;  Win- 
ter V.  Nobs.  19  Idaho.  IS,  112  Fac.  B25;  Union 
National  Bank  of  Kansas  Olty  v.  Nelll.  140 
Fed.  711«  79  a  a  A.  417,  10  L.  B.  A.  (N.  S.) 
428;  First  State  Bank  of  feasant  Dale  v. 
Borcbers.  88  Neb.  680, 120  N.  W.  142;  Smith 
T.  LlTingstoUi,  111  Mass.  84Z;  Spencer  t, 
Alki  Point  Transp.  Co..  63  Wash.  77.  101 
Paa  609,  182  Am.  St  B^  1068.  Also,  aee 
Selover's  Negotiable  Instnunait  Law  (?A 
EdO  P.  226. 

As  we  have  already  seen,  tbe  tact  that  the 
interest  was  payable  qnarteMinnoally,  and 
that  no  paymoits  thereof  were  Indorsed  on 
the  note  or  acoompanying  mortgage,  did  not 
make  the  note  dishonored;  it  being  positive- 
ly alleged  In  tbe  blU  that  at  the  time  of  the 
purchase  of  tbe  note,  tbe  appdlee  had  no 
knowledge  tbat  there  bad  been  any  d^nlt 
in  tbe  payment  of  Interest,  or  that  Uiere 
was  any^  defense  on  the  part  of  Caxo  against 
tbe  note  and  mortgi^ 

Tbe  writer  hereof  Is  of  tbe  oplnlim  that 
what  has  already  been  said  la  soffident 
for  the  disposition  of  this  appeaL  He 
does  not  consider  it  necessary  to  conMa 
the  contention  of  the  appellants  as  to  tbe 
^ect  of  the  constructive  notice  afforded  to 
the  appellee  by  the  record  of  the  92.600  mort- 
gage. However,  he  Is  in  full  accord  vrltii 
the  views  of  the  Ghlef  Justice  nptm  this 
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point,  who,  at  the  request  of  the  writer 
bereof,  has  briefly  expressed  them  In  writ- 
ing, and  the  writer  willingly  makes  such 
written  statement,  which  here  follows,  a 
part  of  thlfl  opinion: 

[B]  The  record  of  the  $2,500,  bearing  the 
same  date  aa  the  f2,250,  mortgage,  covering 
the  same  property,  and  being  to  the  same 
original  mortgagee,  was  constrnctiTe  notice 
only  that  It  was  a  lien  not  superior  to,  if  of 
equal  dignity  with,  the  $2,260  mortgage.  The 
fact,  allied  in  the  bill  and  admitted  by  the 
demurrer,  that  the  $2,500  mortgage  was  In 
reality  executed  some  days  after  the  exe- 
cution of  the  $2,^  mortgage,  was,  at  the 
time  of  the  assignment,  actually  or  constmc- 
tively  admittedly  not  known  to  the  assignee 
of  the  $2,250  mortgage,  and  It  is  assumed 
that  the  record  of  the  $2,600  mortgage  In- 
dicated only  that  It  was  executed  on  the 
same  day  as  tbe  $%!S(0  mortgage,  and  to  the 
same  original  mortgagee,  and  the  assignee 
of  tlie  $2,250  mortgage  apparently  bad  no 
knowledge  or  notice  of  the  fActs  that  tbe 
$%600  morts!^  was  In  reaUl7  executed  some 
HajB  after  the  execution  of  the  $2,260  mort- 
gage, and  was  In  subetitutlon  of  the  $2,200 
mortgage. 

The  boUlet  of  tbe  $2,000  mortgage  took  It 
with  notice  ot  tin  record  of  tbe  $2,2S0  mor^ 
gage,  which  record  apparently  Indicated  that 
the  $2,250  mortgage  was  at  least  of  equal 
dignity  wltb  tbe  $2,000  mortgaga  If  the 
holder  of  tbe  $2,600  mortgage  claims  snperi- 
ority  because  the  $2,600  mortgage  was  exe- 
cuted in  substitution  fbr  the  $2,250  mortgage, 
this  fact  was  not  of  record  and  was  not 
known  to  tbe  bank  who  became  tbe  boldeif  of 
tbe  $2,260  mortgage  and  note  that  bad  been 
by  the  maker  and  mortgagor  left  in  Its  ne- 
gotiable state  in  tbe  bands  of  the  original 
payee  and  mortgagee.  Tbe  holder  of  tbe 
$2,600  mortgage  cannot  hare  priority  over 
tbe  bona  fide  holder  for  value  of  the  $2,250 
mortgage  because  of  the  latent  equity  of 
which  tbe  holder  of  the  $2,250  mortgage  bad 
on  notice  or  knowledge.  As  to  this  latent 
equity  the  bolder  of  tbe  $2,500  mortgage  has 
no  better  right  than  the  original  mortgagee 
had,  since  tbe  record  of  the  $2,250  had  not 
been  cancded,  and  the  negotiable  note  bad 
been  left  in  jthe  hands  of  the  original  payee 
and  subsequently  came  into  the  hands  of 
the  bank  as  a  bona  fide  bolder  for  value  and 
without  notice  of  tbe  latent  equity  growing 
ont  of  the  Intended  substitution.  If  the 
holder  of  the  $2,500  mortgage  claims  su- 
periority over  the  $2,250  mortgage  by  virtue 
of  the  intended  substitution,  she  should  at 
least  show  tither  that  the  note  and  mort- 
gage for  which  hers  was  Intended  to  be  sub- 
stltnted  were  surrendered  or  canceled,  or 
that  the  subsequent  bolder  of  tbe  $2,250 
mortgage  had  laiowledge  or  notice  of  the  in- 
tended snbstitntlcai,  or  took  tbe  assignment 
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under  such  circumstances  as  amount  to  a 
fraud  or  bad  faith,  or  some  other  ground  of 
equitable  right  to  priority. 

It  follows  that  all  of  the  contentions  of 
the  appellants  must  be  decided,  adversely  to 
them,  and  that  tbe  order  overruling  the  de- 
murrer must  be  affirmed. 

WHITFIELD,  C.  J.,  and  TAYLOR,  COCKr 
RELL,  and  HOCKEB,  JJ.,  concur. 


HALSBY  V.  OAMBTfR 

(Supreme  Court  of  Florida.    Feb.  7,  1912.) 

(ByTlabu»  by  the  Court.) 
SELECTION    OF    BEMBDIXS    (8    11*)— AOTS 

CoNSTiTUTiwe  Election— MiSTAEB  is  Bsic- 

■DT. 

Tbe  doctrine  of  election  of  remedies  does 
not  apply  to  a  case  where  a  party  in  bis  first 
action  mistook  his  remedy. 

[Ed.  Note.— For  other  cases,  see  Election  ot 
Bemedies,  Cent  Dig.  1  14;  Dec  Dig.  S  11.*] 
2.  Jtjdqueni  (i  888*)— PLKAniNQS— Sotti- 

OIEKCT. 

An  allegation  in  a  bill  that  the  defendant 
is  insolvent,  and  has  no  property  which  can 
be  found  situated  in  the  county  where  he  lives 
subject  to  execution  and  sale.  Is  snfflcient  to 
witDBtaod  a  demurrer  to  the  bill,  based  on 
the  insufficiency  of  this  allegation. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent  Dig.  H  1669-1688;  Dec.  Dig.  8  883.*1 

8.  JUDGHBIIT  (i  888*)— BKZJXr  AOAIKST  Ex- 

ntmoR— SiT-Onr  or  JuoGHsnT. 

Where  it  appears  from  tbe  allefatlona  of 
a  bin  that  O.,  tbe  defendant  In  the  biU,  bought 

Eersonal  property  from  the  A.  B,  F.  Co. ;  that 
e  gave  notes  for  tbe  purchase  money  which 
were  assigned  and  indorsed  to  tbe  complain- 
ant In  tbe  bill,  upon  which  there  Is  still  a  con- 
siderable sum  due ;  that  complainant  by  a 
Dolstake  of  remedy  brought  an  action  of  re- 
plevin for  the  recoveiT  of  tbe  personal  prop- 
erty and  was  nonsuited,  and  that  U.  recovered 
a  judgment  against  complainant  In  the  replev- 
in suit  for  $1,400:  that  0.  has  sued  out  an 
ezecntion  on  said  jndgment;  that  be  is  prima 
facie  insolvent;  and  where  it  appears  that 
complainant  has  bronght  an  action  at  law  on 
said  notes  and  expects  to  recover  a  judg- 
ment thereon,  and  where  complainant  prays 
that  the  execution  against  him  may  be  stayed 
or  enjoined,  and  he  may  be  allowed  to  set  off 
such  judgment  as  he  may  recover  on  the  notes 
against  tbe  Judgment  and  ezecutioa  against 
bim— tbe  bill  states  a  case  for  equitable  relief. 

[ISd.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  88  1609-1088;  Dec  Dig.  8  8&.*] 

Appeal  from  Circuit  Court;  Aladina  Coun- 
ty; J.  T.  Wills,  Judge. 

Bill  in  equity  by  Marvin  Malsby,  doing 
business  in  Jacksonville,  as  tbe  Malsby  Ma- 
chinery Company,  against  J.  G.  Gamble. 
From  a  ruling  sustaining  a  demurrer  to  the 
bill,  complainant  appeals.  Reversed. 

See^  also,  61  Fla.  810.  M  South.  766. 

Hampton  &  Hampton  and  W.  8.  Broome^ 
for  aiipeUant  A.  B.  King  and  V.  Y,  Smith, 
for  appdlee. 

HOGEEB,  1.  Tbe  appellant  In  March, 
1011,  filed  his  bill  in  the  circuit  court  of 
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Aladtna  eamtf  agabuit  fiie  appellee,  atattng 
therein  rabetantially  tlie  ume  facts  as  are 
stated  In  hla  amended  bill  herein  copied,  but 
enlarging  the  prayer  for  process  so  as  to 
name  tbe  defendant  wlilch,  as  la  alleged,  was 
^ply  a  deilcal  error  In  the  first  bllL  The 
amended  bill  Is  as  follows  t 

"Hnmbly  complaining,  your  orator.  Uar>- 
Tln  Malsbr.  doing  business  In  the  dtf  of 
JaAsonrin^  FI&,  as  Ifaldby  Macblnerr  GMn- 
pany,  brings  Oils  his  amotded  bill  of  com- 
plaint against  J.  Q.  OamUe,  of  Alaehoa 
ooonty,  Fla.,  and  thereupon  yoar  orator 
shows; 

"That  on  or  about  the  4th  day  of  October, 
A.  D.  1907,  yonr  orator  was  ei^Eaged  In  the 
mercantile  basbLoas  In  the  dty  of  Jadcson- 
Tllle.  Fla^  hanflling  and  selling  machinery 
of  varlons  kinds,  and  tiiat  your  orator  In  the 
otaducC  and  operation  of  his  said  business 
purdiased  considerable  machinery  from  the 
A.  B.  Farqutaar  Company,  limited,  a  oorpo* 
ration  under  the  laws  of  Pennsylvania,  and 
doing  business  In  tiie  city  of  Tork,  Pa. 

"Tour  orator  would  fnrthw  show  unto 
your  honor  that  on  or  about  the  4th  day  of 
October,  A.  D.  1907,  the  defendant,  J.  0. 
Gamble,  dealrliw  to  purchase  the  machinery 
hereinafter  desalbed,  that  yonr  raator  caus- 
ed the  same  to.be  sold  to  the  said  defendant 
upon  what  la  known  as  a  'conditional  sale^' 
which  said  conditional  sale  reserved  the  ti- 
tle to  said  proper^  In  the  said  A.  B.  Far^ 
quhar  Company,  Limited;  said  machinery 
being  described  as  fbUows :  One  9x11"  cylin- 
der AJax  O.  Crank  engine,  monnted  on  one 
20  H.  power  Gomlsh  boiler,  on  4  steel 
wheels;  one  nunAter  2^  sawmill  with  60 
Inch  Inst  tooth  saw,  86  feet  of  carriage,  80 
feet  of  ways,  8  headblocka  with  regular  dogs. 
Ideal  Beamy  Mctlon  feet  with  belt  tighten- 
er, lumber  truck  Irons,  two  cant  hooks,  crow- 
bar, monk^-wrench,  saw  wrendi,  uid  oil 
can ;  main  bdt  60  feet  of  10-Incb  4-ply  rub- 
ber; <Hte  No.  8  drcnlar  saw  steel  mandrel, 
and  one  88"  solid  tooth  cut-off  saw.  And 
then  and  there  received  from  the  def^dant 
four  certain  promissory  notes,  one  for  fSOO, 
due  November  1,  1007;  one  for  ¥366.87,  due 
four  months  ftom  the  date  thweof ;  one  tor 
9366.67  due  eight  months  from  the  date 
thereof;  one  for  $366.86,  due  12  months 
from  the  date  thereof,  said  notes  being  pay- 
able to  the  A.  B.  Farquhar  Company,  lim- 
ited, and  bearing  8  per  cent  Interest  per  an- 
num after  maturity  until  paid.  And  then 
and  there  yonr  orator  received  from  the  said 
J.  G.  Gamble  a  certain  paper,  being  a  Imse, 
acknowledging  that  the  said  J.  G-  Gamble 
held  tbe  said  property  under  a  conditional 
sale,  and  that  he  acknowledged  himself  as 
the  lessee  of  tbe  said  A.  B.  Farquhar  Com- 
pany, Limited,  and  agreed,  among  other 
things,  that  If  default  is  made  In  the  payment 
of  any  one  or  more  of  tbe  aforesaid  sums  or 
Installments  of  hire,  when  and  as  tbe  same 
diall  become  due  and  payable  as  aforesaid. 


it  shaU  be  lawful  tm  the  said  lessors  to  re- 
ento'  into  possession  of  said  property  de- 
scribed aboT^  and  lessors  may  repossess, 
nman,  take  away,  and  enj<v  the  said  pnv 
erty  as  though  this  agreement  to  hire  had 
not  been  made,  as  will  at/peu  by  the  said 
original  lease  attadied  to  the  ordinal  bill 
of  complaint  In  this  cause,  marked  'Exhibit 
A*,  and  prayed  to  be  rtf  erred  to  and  made  a 
part  of  this  amended  Mil,  as  may  be  neces- 
sary or  desired. 

"And  yonr  orator  further  showeth  tmto 
your  honor  that  said  instrument  was  duly 
recorded  on  the  public  records  of  Alachua 
county,  FUu,  on  the  9th  day  of  December, 
1007,  In  Book  of  Mis.  Records  No.  3,  at 
pages  316  to  817,  as-^^ean  Indorsed  npon 
said  tustroment  And,  further,  that  there 
was  an  assignment  of  t^**  instrument  lit 
dorsed  l^)on  the  baA  thereof  by  A.  B.  Far^ 
quhar  Company,  limited,  to  your  orator  on 
the  24tli  day  of  March.  1909.  as  appears  In^ 
dorsed  npon  said  'Exhibit  A,'  attadied  to  the 
original  bill  of  complaint  in  this  cause. 

"Tour  orator  farther  showeth  unto  your 
honor  i  That  the  «ald  note  of  |300  and  the 
said  note  due  on  FAmary  4,  1908,  were 
Ijiereaf ter  paid,  and  the  defendant  given  due 
credit  for  the  sam^  but  that  tbe  last  two 
notes,  to  wit,  one  note  dated  November  4. 
1907,  due  8  mimths  after  date  for  9366.6% 
and  one  note  dated  November  4. 1907,  due  12 
months  atta  date  for  9366.67,  were  not  paid, 
but  that  each  and  both  of  said  notes  were 
duly  assigned  and  indorsed  by  the  said  A.  B. 
Farquhar .  Company,  Limited,  to  your  ora- 
tor, and  delivered  to  your  orator  by  the  said 
A.I  B.  Farquhar  Company,  Limited,  and 
thereby  tbe  title  to  the  said  notes  and  the 
indebtedness  represented  thereby  became 
vested  In  your  orator ;  and,  tartha>,  that  the 
said  notes  reserved  ttie  title  to  tiie  said  ma- 
chinery hereinbefore  described  In  A.  B.  Far- 
quhar Company,  Limited,  same  provide  for 
interest  at  the  rate  of  8  per  cent  pw  an> 
num  after  maturity,  and  contains  tUs  fnr^ 
ther  provision,  'And  If  the  wholes  or  any 
part  remains  unpaid  at  maturity,  tesi  per 
cent  (10%)  attorney's  fees  and  all  necessair 
expenses  Incurred  in  collection  shall  be  paid 
by  the  maker  thereof,*  and  the  farther  pro- 
vision, to  wit  'And  I  do  hereby  onpower  and 
authorise  tiie  A.  B.  Farquhar  Company,  Lim- 
ited, or  agent,  or  any  protbonotary,  or  at* 
tomey  of  any  court  of  record,  to  ai^ear  for 
me,  and  In  my  name  to  confess  Judgmoit 
against  me  In  favor  of  the  said  A.  B.  Far- 
quhar Company,  Limited,  fOr  the  above- 
named  sum,  with  cost  of  suit  and  release  of 
all  errors,  without  stay  of  execution  after 
the  maturity  of  this  note,*  etc,  and.  It  Is  a 
part  of  the  agreemoit  that  if  the  amount  of 
this  note  with  tnt»eet  is  not  paid  at  maturi- 
ty, or  In  case  of  removal  of  the  said  ma- 
(dilnery  from  the  county  of  Alachua,  or  if 
the  madilnery  drnll  not  be  jirc^wriy  cued 
for,  then  the  said  A.  B.  Faiqniiar  Oompany, 
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Limited,  or  tiieir  dnly  anthorleed  agent,  may 
declare  all  of  our  notcB  due  and  payable,' 
as  will  appear  by  copies  of  said  notes  at- 
tached to  the  original  bill  of  complaint  In 
this  cause,  marked  'Bxbiblts  B  and  C,  and 
irhlch  l8  prayed  to  be  referred  to  and  made 
a  part  of  this  amended  bill  of  complaint  as 
may  be  necessary  or  desired. 

"That  Bubeeanently,  to  wit,  on  the  24th 
day  of  March,  A.  D.  1809,  the  said  A.  B. 
Farquhar  Company,  Limited,  executed  and 
delivered  in  doe  form  at  law  and  duly  and 
legally  adcnowledged  the  same  an  assign- 
ment of  the  said  Indebtedness  and  notes  of 
the  said  lease  hereinbefore  recited,  and  of 
all  right,  title,  and  interest  in  tlie  property 
hereinbefore  described  in  this  amended  bill 
of  complaint  to  your  orator,  as  will  appear 
by  the  said  original  assignment  and  sale, 
which  Is  attached  to  the  original  bill  of  com- 
plaint and  marked  'Exhibit  D,'  which  Is 
prayed  to  be  referred  to  and  made  a  part  of 
thts  amended  bill  of  complaint,  as  may  be 
necessary  or  required,  and,  farther,  thdt  said 
Instrument  was  duly  recorded  apon  the  pub- 
lic records  of  Alachua  county,  Fla.,  on  the 
14th  day  June,  A.  D.  1910,  In  Mis.  Rec- 
ords No.  4,  Records  of  Alachua  County,  ria., 
at  page  103,  as  will  appear  Indorsed  thereon 
by  the  clerk  of  said  court  and  under  the 
seal  of  the  eald  court 

"That  there  was  a  payment  made  on  the 
note  that  was  due  June  4,  1908,  to  wit,  on 
January  20,  1908,  ¥117.fS.  That  the  balance 
of  the  said  note  and  of  the  said  note  that 
was  due  on  the  4th  day  of  October,  A.  D. 
1008,  Is  Icmg  siooe  past  due.  and  the  same 
has  not  been  paid,  or  any  part  thereof.  That 
on  the  24tli  day  of  March,  A.  D.  1911,  the 
said  J.  G.  Gamble  was  indebted  to  the  said 
complainant,  Malsby  Machinery  Company,  in 
the  full  sum  of  9804.17  upon  the  said  notes 
for  the  pundiase  money  of  said  property,  as 
will  appear  by  a  statemoit  attached  to  the 
original  bill  of  complaint  In  this  cause  and 
marked  'Exhibit  I^'  and  prayed  to  be  made 
a  iiart  of  this  amended  bill  of  complaint,  and 
referred  to  as  may  be  necessary  or  required. 

"Your  orator  further  showeth  unto  your 
boner  that  after  the  maturity  of  the  said 
notes,  and  after  the  Indorsemmt  thereof, 
and  after  the  assignment  of  the  lease  and 
of  the  said  property  to  your  orator  by  the 
said  A.  B.  Farquhar  Company,  Limited,  your 
orator  instituted  a  suit  in  replevin  ta  the 
circuit  court  for  Alachua  county,  Fla.,  to 
wit  on  the  14th  day  of  April,  A.  D.  1909, 
against  the  said  J.  G.  Gamble,  which  result- 
ed in  a  Judgment  of  nonsuit  In  favor  of  the 
said  defendant,  J.  G.  Gamble,  for  the  return 
of  the  said  property  replevied,  or  In  the  sum 
of  f 1,400  principal,  and  ^  costs,  which  said 
Judgment  was  entered  on  the  14tb  day  of 
June,  A.  D.  1910,  as  will  appear  by  a  cer- 
tified copy  of  said  judgment  attached- to  the 
original  1>ill  of  complaint  In  this  cause,  and 
marked  'Exhibit  F,*  and  prayed  to  be  made 
a  part  of  this  your  orator's  amokded  bill  of 
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complaint,  and  to  be  referred  to  ai  may  be 
necessary  or  required. 

"Tour  orator  further  represents  unto  your 
honor  that  the  lease  herein  referred  to  and 
attached  to  your  orator's  original  bill  of 
complaint  and  marked  'Exhibit  A,'  and  pray- 
ed to  be  made  a  part  of  this  your  orator's 
amended  bill  of  complaint,  contained  the  fol* 
lowing  clause,  to  wit:  'It  is  further  under- 
stood and  agreed  that  the  foregoing  lease 
contains  the  only  terms,  conditions,  and  con- 
tract upon  which  the  property  described 
above  is  delivered  to  the  lessee,  and  that  the 
same  cannot  be  varied,  altered  or  controlled 
except  by  agreement  In  writing,  signed  by 
both  parties  hereto.*  And  your  orator  would 
show  unto  your  honor:  That  said  clause  so 
contained  In  aald  lease  reserved  tlie  title  to 
the  Bald  property  In  the  said  A.  B.  Farquhar 
Company,  Umlted,  without  the  right  or  pow- 
er In  the  said  A.  B.  Farquhar  Company,  Lim- 
ited, to  assign  tlie  same,  and  that  altbouvb 
the  said  A.  B.  Farquhar  Company,  Limited, 
traasferred,  aligned,  and  conveyed  the  said 
property  described  In  said  lease  to  your  ora- 
tor, the  said  asslgiunent  and  trani^ter  was 
null  and  void,  and  conveyed  no  iotwest  In 
said  ptopettj  to  your  orator,  nor  any  riglit 
to  the  posBesaian  thweof,  and  therefore  your 
orator  was  without  any  rauedy  by  writ  of 
replevin  to  reoovtt  the  posseadfm  of  said 
property.  That,  altbou^  your  orator  was 
without  any  title  to  said  prop^y  by  said 
transfer  and  assignment  of  said  lease,  as  was 
held  by  your  honor  In  the  said  replevin  suit, 
the  aaid  indorsement  and  asrtgnmwit  of  the 
said  notes  gave  your  orator  a  rls^t  to  the 
Ind^tedness  due  by  the  said  defendant,  J.  G. 
Gamble,  to  the  said  A.  B.  Farquhar  Com- 
pany, Limited,  and  gave  your  orator  a  right 
to  receive  and  receipt  for  the  said  amount 
or  amounts  due  on  the  said  note  or  notes. 

"That  thereafter  a  writ  of  error  was  sued 
out  in  the  Supreme  Court  of  the  state  of 
Florida  to'the  circuit  court  of  Alachua  coun- 
ty. Fla..  and  on  the  6th  day  of  February,  A. 
D.  1911,  the  said  Judgment  of  the  circuit 
court  was  affirmed,  and  the  mandate  of  the 
Supreme  Court  was  filed  in  the  office  of  the 
clerk  of  the  circuit  court  for  Alachua  county, 

Fla.,  on  tlie  day  of  March,  A.  D.  1911. 

That  In  and  by  said  Judgment  the  said  prop- 
erty was  awarded  to  the  said  J.  G.  Gamble, 
and  he  has  under  the  law  the  right  of  elec- 
tion to  enforce  the  money  Judgment  for 
11,400  and  costs  against  your  orator.  That 
the  said  J.  G.  Gamble  has  elected  to  enforce 
the  said  money  Judgment  against  your  orator, 
and  has  applied  for,  and  sued  out,  an  execu- 
tion upon  the  said  judgment,  said  execution 
having  issued  on  the  16th  day  of  June,  A.  D. 
1910,  and  is  now  in  the  hands  of  the  sheriff 
for  the  purpose  of  enforcement,  and  tlie  same 
will  be  levied  upon  the  property  of  your 
orator  at  once  for  the  enforcement  of  the 
judgment  and  execution. 

"Xour  orator  further  sboweth  onto  your 
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honor  that  he  hatb  not  an  adequate  remedy 
at  law,  and  cannot  set  off  the  said  notes 
against  the  said  Judgment,  and  cannot  obtain 
judgment  upon  the  said  notes  before  his 
property  aball  have  been  seized  and  sold: 
that  he  Is  Justly  and  legally  entitled  to  col- 
lect the  said  notes  from  the  said  J.  O.  Gam- 
ble, the  same  having  been  Indorsed  and  as- 
B^ed  by  the  said  A.  B.  Farquhar  Company 
to  your  orator,  and  being  due  for  the  pur< 
chase  money  of  the  said  property,  which  Is 
recited  In  the  said  lease.  In  the  said  notes, 
and  being  the  same  property  that  Is  awarded 
by  the  court  to  the  said  J.  G.  Gamble  In  the 
said  judgment ;  that  the  said  property  was 
seized  under  and  by  virtue  of  the  writ  of 
replevin,  and  was  delivered  to  your  orator 
under  and  pursuant  to  the  said  writ  of  re- 
plevin, but  was  not  replevied  by  the  said  de- 
fendant, and  hence  the  defendant  Is  entitled 
to  his  Section  to  enforce  the  said  money 
jadgment  for  the  price  of  the  said  property 
as  against  your  orator. 

''Yonr  orator  farther  alleges:  That  he  Is 
ready  and  willing  to  pay  the  balance  of  the 
said  Judgment  in  excess  of  the  amount  of  the 
said  notes  held  by  him  against  the  said  J. 
O.  Gamble,  and  herewith  tenders  the  amount 
of  said  excess,  being  the  sum  of  $514.42,  Into 
the  registry  of  the  coart,  as  per  said  tender 
made  by  yonr  orator  In  his  said  original  bill 
of  complaint,  to  be  applied  upon  the  said 
judgment  and  in  satisfaction  thereof,  after 
allowing  the  set-off  of  the  said  notes  and 
attorney's  fees  proTtded  tot  tbeieln. 

"And,  fartliw,  that  yonr  orator  has  Insti- 
tuted a  suit  at  law  against  the  said  J.  G. 
Gamble  upon  the  said  notes,  and  expects  to 
recover  therein  tibe  sum  at  fSSVSS  damages 
and  attom^'s  fees,  together  with  the  inter- 
est that  shall  aecme  thereon  between  now 
and  the  time  when  he  shall  obtain  a  Judg- 
meat  at  law  upon  Qu»  said  notes  against  the 
said  J.  Q.  Gamble. 

"And  your  orator  further  alleges  and 
charges  that  the  said  3.  G.  Gamble  is  In- 
solvent, and  has  no  property  sttuated  In 
Alachua  county.  Da.,  that  he  has  been  able 
to  find,  after  having  made  diligent  search, 
that  la  subject  to  levy  and  sale  mder  ezecu- 
tkm  over  and  above  his  constltatlonal  exemp- 
tions, and  that  If  orator  is  not  allowed  to 
set  (rff  his  said  dalms  and  donands,  as  rq>- 
resented  by  the  said  notes  In  this  proceeding, 
he  will  be  without  any  remedy,  and  the  same 
win  be  a  total  loss  to  him. 

"Your  orator  further  alleges  that  It  Is  nec- 
essary that  an  injunction  issue  to  prevent 
the  defendant,  J.  G.  Gamble,  and  bis  attor- 
neys, from  levying  upon  your  orator's  prop- 
erty under  the  said  execution,  and  to  stay  all 
proceedings  in  said  suit  until  orator  can  re- 
duce his  said  notes  to  Judgment,  and  set  off 
the  same  against  the  said  judgment  and  ex- 
ecution in  favor  of  the  said  J.  G.  Gamble 
and  against  your  orator  In  the  circuit  court 
of  Alactana.  oonnty,  Fla.. .  . 


*^our  orator  therefore  prays: 

"First  That  a  temporary  Injunction  do 
Issue  at  once  and  without  notice,  restraining 
and  enjoining  the  said  defendant,  J.  G.  Gam- 
ble, his  agents  and  attorneys,  from  levying 
upon  or  seizing  any  of  the  property  of  yoar 
orator,  Marvin  Malsby,  trading  as  Malsby 
Machinery  Company,  under  the  execution  is- 
sued out  of  the  dreult  court  of  Alaebua 
county,  Fla.,  in  favor  of  the  said  3.  G.  Gam- 
ble, and  against  the  said  Marvin  Malsby, 
doing  business  under  the  firm  name  of  Mals- 
by Machinery  Company,  which  said  execu- 
tion Issued  on  the  IQth  day  of  June,  A.  D. 
1910,  and  from  proceeding  or  taking  any 
steps  in  the  enforcement  of  the  Judgment  and 
execution  In  said  cause  nntll  the  further  or- 
der of  this  court 

"Secondly.  That  an  account  may  be  bad 
and  taken  by  and  nndw  the  direction  and 
decree  of  this  hmorable  court  as  to  the  trnth 
of  the  allegations  of  this  bill,  and  Uut  a  de- 
cree be  rendered  ber^  authorlxtaig  and  per- 
mitting the  complainant  to  set  off  whatever 
amount  shall  be  found  to  be  due  to  him 
the  said  J.  G.  Gamble  upon  the  notes  red  ted 
In  this  bUl,  and  In  the  original  bUl  filed  In 
this  cause,  and  that,  after  allowing  said  set- 
off, the  moneys  tendered  and  paid  Into  the 
registry  of  this  court  by  this  oomplalnant 
may  be  decreed  to  be  in  full  settlement  sat- 
isfaction, and  payment  of  the  judgment  ob- 
tained by  the  said  J.  G.  Gamble  against  the 
said  Marvin  Malsby,  trading  under  the  name 
of  Malsby  Machinery  Company,  on  the  14th 
day  of  June,  1010,  and  the  execution  issued 
thereon  on  the  16th  day  of  June.  1910. 

"Third.  That  the  Injunction  issned  herein 
may  be  made  perpetual. 

"Fourth.  That  it  may  please  your  honor 
to  grant  unto  your  orator,  Marvin  Malsby, 
doing  business  in  the  city  of  Jacksonville, 
Fla„  as  Malsby  Machinery  Company,  the 
state's  most  gracious  writ  of  subpoena,  direct- 
ed to  the  said  defendant  J-  G.  Gamble,  there- 
in and  thereby  requiring  him  at  a  certain 
time,  and  under  a  certain  penalty,  to  be 
therein  named  and  limited,  to  be  and  appear 
b^ore  this  honorable  court  and  thai  and 
there  full,  true,  direct  and  perfect  answer 
make  to  all  and  singular  tiie  premises,  and 
further  to  stand  to,  perCorm,  and  abide  Iff 
sucb  other  and  further  order  and  decree 
herein  as  may  seon  agreeable  to  equity  and 
good  conscience,  and  as  the  drcumatances 
of  the  case  may  Justify  and  warrant 

"Fifth.  And  may  it  please  your  honor  to 
grant  unto  your  orator  such  other  and  fa^ 
ther  relief  herein  as  may  seem  agreeable  to 
equity  and  good  conBdence.  and  as  the  dr- 
cu  instances  of  the  case  may  Justify  and  war- 
rant 

"And  yonr  orator  will  ever  pray,  etc 
"Marvin  Malsby,  Orator. 
**W.  8*  Koome,  Hamilton  Ar  Hamptoa. 
. .  .   .  ...      "BoUdtors  for  Orator." 
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A  temporary  injunction  was  granted  in  acv 
cordance  with  the  prayer  of  tbe  original  bllL 
A  demurrer  was  filed  to  the  original  bill, 
which  upon  a  hearing  was  sustained,  and 
the  lnjunctl<»k  was  dissolved. 

When  the  amended  bill  was  filed  the  cir- 
cuit Jadge  was  applied  to  for  a  reinstate- 
ment of  the  Injunction,  which  was  denied. 
An  appeal  wa6  taken  from  tbe  order  snstain- 
ing  the  demnrrer  to  the  original  bill  and 
dLssolring  the  Injnnction,  and  from  the  or- 
der denying  the  application  for  a  reinstate- 
ment of  the  Injunction.  These  mllngB  af- 
ford tbe  grounds  for  tbe  assignments  of  er- 
ror presented  here. 

The  notes  given  by  Gamble  to  the  A.  B. 
Farquhar  Company  and  the  so-called  lease 
of  the  machinery  execnted  by  tbe  latter  to 
the  former  are  made  exhibits  to  and  parts 
of  the  bill  and  amended  bill,  but  we  think  It 
unnecessary  to  set  them  ont  here  as  they  are 
in  substance  set  forth  in  the  case  of  Malaby 
T.  Gamble.  61  Fla.  310,  54  South.  766.  The 
demnrrer  to  the  original  bill  which  was  sus- 
tained by  the  court  contains  IS  grounds.  The 
first  ground  is  that  there  is  no  equity  in  the 
bill.  The  second  ground  is  that  there  is  a 
lack  of  necessary  parties.  The  third  ground 
Is  that  the  prayer  for  process  falls  to  name 
the  defendant.  The  seventh  ground  Is  that 
the  allegation  of  the  Insolvency  of  Gamble 
Is  not  alleged  with  so  positive  and  direct  a 
manner  as  to  Justify  the  relief  sought,  or 
any  relief,  and  It  may  possibly  be  inferred 
the  question  was  raised  that  Malsby  by  elect- 
ing to  bring  the  actioD  of  replevin  dealt  with 
in  the  cited  case  debarred  himself  from 
bringing  this  suit. 

The  other  grounds  of  demurrer  did  not 
rench  the  equity  of  tbe  case  In  so  apparent 
a  way  as  to  require  us  to  gamine  them  spe- 
cifically, particularly  as  the  appellee  has  filed 
no  brief  in  the  case,  and  we  are  not  Inform- 
ed particnlarly  wbat  ground  or  grounds  the 
Judge  had  in  his  mind  in  making  his  rulings. 
Tbe  appellee  was  permitted  to  present  an 
oral  argument,  but  discussed  no  question 
which  is  not  covered  by  the  grounds  which 
we  have  specifically  mentioned. 

II]  We  think  it  Is  dearly  apparent  from 
the  deeiaton  In  tbe  dted  case  of  Uidsby  t. 
Gamble^  supra,  that  in  bringing  tbe  action 
of  r^levln  Malsby  mistook  bis  remedy,  and 
in  SQch  a  case  the  doctrine  of  election  of 
remedies  does  not  apply.  Hays  v.  Weeka,  67 
Fla.  73, 48  Sootb.  997;  American  Process  Ca 
V.  Florida  Wblte  Pressed  Brick  Co.,  66  Fla. 
lie.  47  South.  942, 16  Ann.  Gaa.  1064. 

[2,  S]  Tbe  alliiation  of  the  InscdTency  of 
Gamble  In  our  opinion  nndra  tbe  peculiar  cir- 
cumstances of  this  case  at  least  states  such 
a  prima  fade  case  as  to  withstand  a  demur- 
rer. There  Is  a  positive  allegation  of  insol- 
vency, which,  if  denied,  would  have  to  be 
sustained  by  proof.   As  to  tbe  ground  that 


there  was  a  lack  of  necessary  parties,  we  can 
discover  from  the  record  no  basis  for  it,  and 
in  tbe  oral  ar^iunent  presented  none  was  re- 
ferred to.  As  to  the  main  question  that 
there  la  no  equity  In  the  bill,  it  seems  to  us 
that  It  abounds  In  equity.  From  its  auc- 
tions It  appears  that  Gamble  bought  the  per- 
sonal property  mentioned  from  tbe  A  B. 
E^rquhar  Company ;  that  he  still  owes  a  con- 
siderable part  of  the  purchase  money,  repre- 
sented by  notes  which  were  assigned  and 
indorsed  to  the  complainant;  that  be  has 
a  Judgment  against  the  complainant  for  $1,- 
400  and  costs  obtained  in  the  replevin  suit 
which  through  a  mistake  in  his  remedy  was 
brought  by  the  complainant  against  Gamble; 
that  Gamble  has  sued  ont  an  execution  on 
this  Judgment ;  and  that  prima  fade  at  least 
he  is  Insolvent  Complainant  bas  sued  on 
the  notes,  and  prays  that  be  may  be  allowed 
to  offset  against  this  Judgment  ai\d  execu- 
tion such  an  amount  as  be  may  recover  in 
his  suit  on  the  notes  representing  the  pur- 
chase money  of  the  personal  property  which 
is  described  in  the  bill,  and  which  be  failed 
to  recover  on  bis  action  of  replevin.  These 
facts  It  seems  to  us  appeal  with  great  force 
to  a  court  of  equity,  and  Justify  the  exer- 
cise of  Its  functions  as  a  court  of  consdence. 
If  complainant  Is  not  afforded  relief  in  eq- 
uity, It  Is  not  apparent  to  us  how  he  can 
obtain  It.  He  can  have  no  opportunit^r  at 
law  to  offset  bla  claim  against  that  of  Gam- 
ble. 1  Black  on  Judgments  (2d  Ed.)  S  301 ; 
1  High  on  Injunctions  (4th  Ed.)  243 ;  Linton 
V.  Palmer,  6  Fla.  533,  text  642;  Baltzell  v. 
Randolph,  9  Fla.  366;  Dunham  Lumber  Co. 
V.  Holt,  124  Ala.  181,  27  South.  666;  Bettl- 
son  V.  Jennings,'  8  Ark.  287;  Tommey  v.  El- 
lis, 41  Ga.  260;   23  Cyc.  1019. 

We  cannot  say  that  the  drcnlt  Judge  erred 
In  sustaining  tbe  demurrer  to  tbe  original 
bill,  as  It  is  plain  that  the  prayer  was  de- 
fective in  not  naming  the  defendant  But 
this  defect  was  removed  by  the  amended  bill, 
and  we  think  the  circuit  Judge  erred  in  not 
reinstating  tbe  Injunction  when  requested  so 
to  do  after  the  filing  of  the  amended  bill. 
His  ruling  on  this  point  is  reversed,  and  the 
cause  remanded. 

WHITFIELD,  O.  J.,  and  TAYLOR, 
8HACKLEF0RD,  and  COCKRELL,  JJ.,  con- 
cur. 


KHiBT  FROG  &  SWITCH  CO.  v.  JACKSON. 
(Supreme  Court  of  Alabama.    Jan.  9.  1912. 
Rehearing  Denied  Feb.  17,  1912.) 
IfAsraa  AND  Skrvant  (t  281*)— iNJusm  to 

SKBVAnr— DKFBCTXTB  aiAflHim— CONTUBir'- 
TOBT  NTOLIGINOB. 

In  an  action  for  Injuries  to  a  servant,  held, 
that  plaintiff's  failure  to  avoid  the  danger  arts- 
log  from  defects  in  macbinerr  was  at  least  dne 
to  inattention,  absent-mindedness,  or  thonght- 
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IcBsnesfl,  and  hence  he  was  gdhy  ot  Besligence 
which  proximately  contributed  to  hie  Injnij. 

[Ed.  Note.— For  other  eaeea,  aee  Master  and 
Servant.  Dee.  Dig.  |  281.*] 

Appeal  from  Olrcnlt  Oonrt,  Jefferson 
Oonnty;  A.  O.  hasa.  Judge. 

Action  by  ^HiQmas  8.  JacAuon  against  the 
Kllhy  Frog  &  Switch  Company.  Judgmmt 
for  plaintiff;  and  defendant  appeals.  Re- 
versed  and  remapded. 

Weatherly  &  Stokely,  for  appellant  Ull- 
man  &  Winkler  and  Harsh,  Beddow  &  Fltta, 
tor  appellee. 

SIMPSON,  J.  This  la  an  action  by  the  ap- 
pellee, as  an  anploy€,  for  Injuries  reoelTed 
by  haTli^  his  leg  caught  between  certain 
parts  of  a  planing  machine  wUle  he  was 
<^eratlng  the  same.  The  case  was  tried  on 
oonnts  4,  6,  T,  8,  and  0. 

ThB  pJalntUTs  leg  was  caught  between 
what  la  caUed  the  "knocker"  or  "dog^  of 
the  madilne,  and  tbe  shifting  lever.  Count 
4  <^Ims  cm  account  ot  the  negligence  of  the 
dtfendant  In  not  ezerdalng  "reasonable  care 
and  skill  to  fumlah  plaintiff  with  a  reason- 
ably  safe  maehtaie  or  appliance  with  which 
to  do  bis  wodt."  Oonnt  6  alleges  the  fail- 
ure of  deftsn^mt  to-  furnish  a  reasonaUy 
safe  i^ace  to*  do  tbe  work.  Count  7  rests 
npon  the  n^Ugence  of  one  Penrod,  v4io  had 
snperlntendoice,  etc..  In  that  be  knew  tbe 
dtfectlTe  ccmdltlon  of  the  machine,  and  In- 
formed plaintiff  that  the  machine  had  been 
"fixed.*'  and  instructed  plaintiff  to  go  to  work 
on  it  Count  8  rests  upon  the  same  negli- 
gence ot  said  Penrod  to  whose  orden  plainr 
tiff  was  bound  to  conform  and  did  conform. 
Cknint  9  rests  upon  tlie  negligence  of  said 
Penrod,  as  superlnt^dent  in  foiling  to  In- 
stmct  the  plaintiff  m  to  the  dangers  attend- 
ant upon  tbe  operation  of  the  machine.  The 
pleas  are  the  genmU  Issue  and  contributory 
negligence. 

The  *'frog."  "swltdi,''  or  •vaosslng^  which 
is  to  l>e  cut  Is  laid  <m  the  table  of  tbe  ma> 
dilne,  above  which  is  the  "head,"  being  a 
metal  case,  witli  a  screw  running  down 
through  It,  bedding  tbe  tool,  which  is  a  chisel, 
and  this  tool  is  adjusted  up  or  down,  ac- 
cording to  the  height  which  It  Is  wished  to 
cut  Sudt  madilnes  usually  have  a  rod  at- 
tached, by  which  tba  opentat  can  stand  two 
feet  from  the  machine  and  work  the  head  up 
and  down,  bat  In  this  machine  there  was  no 
rod,  nor  had  there  been  any,  so  far  as  tue 
wttneeses  know,  so  that  the  only  way  to 
move  tile  toed  up  or  down  was  to  stand  near- 
er the  machine,  and  reach  above  the  (opera- 
tor's bead  and  turn  the  wheel  at  the  top  of 
tbe  screw.  The  bed  of  the  planer  runs  along 
horizontally  when  tbe  macUne  Is  In  opera- 
tion. The  shifter  protrudes  from  the  bed  of 
the  machine  about  two  feet,  and  on  the  same 
side  and  attached  to  tbe  edge  of  the  bed  Is 
the  dog,  which  Is  a  piece  of  metal  protrud- 


ing about  six  Inches  fkom  the  tables  and,  as 
the  table  moves  back  slowly  towards  the 
shifter,  it  strikeB  the  shifter,  and  that  an- 
tomatlcatly  sets  it  In  reverse  motion.  Tte 
■plaintiff;  while  <9eratii«  the  maddne  and  In 
the  act  ot  turning  the  wheel  to  lower  tiie 
tool,  placed  hSs  right  leg  forward  ao  that  It 
was  caught  between  the  dog  and  tbe  shifter 
as  they  came  together. 

The  bed  of  the  nuudiine  Is  about  14  ftet 
loi^,  but  the  loigth  of  the  stnAce  is  regulat- 
ed by  the  laigth  of  tte  cut  wliidi  la  to  be 
made.  Tbe  q;>eed  of  tbe  machine  and  step- 
ping and  starting  It  are  within  tbe  omtnd 
of  tbe  operator.  Ordinarily  the  wheel  can 
be  turned  with  we  band,  but.  if  the  screw  is 
tight,  the  operator  has  to  raise  both  hands 
about  six  Inches  above  his  head  and  turn  It 

The  plaintiff  testified  that  he  was  26  years 
old ;  that  be  bad  been  woridng  for  the  de- 
fendant a  month  or  6  weeks,  and  at  this 
particular  machine  about  2  weeks ;  that  he 
had  broken  tbe  madilue  about  10  days  be- 
fore the  Injury  (be  does  not  say  in  what 
particular),  and  that  Penrod  bad  told  him 
It  was  "fixed,"  and  to  go  to  work;  that  the 
bead  worked  hard,  and  he  asked  the  master 
mechanic  to  come  and  start  It,  which  be  did. 
putting  grease  on  It  and  loosening  It  vp; 
that  it  was  aU  he  could  do  to  move  it  with 
both  hands ;  that  he  was  working  on  a  snudl 
frog  about  S  or  long;  that,  when 

Parsons  showed  him  the  machine,  be  told 
blm  to  watch  a  cortaln  mark,  beyond  wbldi 
the  screw  was  not  to  be  turned,  as  it  was  too 
short ;  that  no  one  had  warned  him  of  the 
danger  of  getting  caught  between  the  knock- 
er and  the  shifter ;  that  he  worked  cm  vari- 
ous machines  for  12  or  13  years;  that  he 
had  been  adjusting  the  tool,  by  the  use  of 
the  whe«I,  "during  the  six  weeks  he  bad 
worked  on  it  every  day  that  be  worked." 
and  did  it  by  leaning  over  and  catching  hold 
of  the  whed;  that  be  etched  tlie  move- 
ment ot  the  bed  batft  and  forth,  knew  the 
knocker  was  at  the  end  and  wbesn  the 
shifter  was.  knew  whoi  tbe  kno<^w  came 
back  against  the  shifter  it  would  bit  the 
shifter  and  move  the  machine  back  Ole  other 
way,  knew  that.  If  bis  leg  vaa  in  tiiere.  It 
would  get  caught  "but  it  he  knew  bis  leg 
was  In  there,  he  would  have  it  ont^  that  he 
never  thought  of  It,  and  It  was  never  ex- 
plained to  him  about  the  dai^r;  that  the 
knocker  came  up  from  the  1^  side,  did  not 
strike  his  left  leg,  but  caught  his  right  one ; 
that  be  had  not  worked  the  machine  exactly 
like  it  was  for  6  weeks,  but  laid  off  a  week, 
worked  three  different  madilnes,  and  work- 
ed this  machine  without  intermission  for  2 
weeks,  having  previously  worked  another 
planer ;  that  he  had  to  step  into  the  position 
he  was  in  to  get  a  purchase  on  the  wheel, 
either  that  or  put  both  legs  up. 

It  appears  from  the  evidence  that  it  was 
within  tbe  power  of  the  operator  to  have 


•Ver  etinr  CUM  tM  nmt  ttvts  ud  Motltn  NUHBBR  la  Dm.  DIk.  ft  An.  D1|.       Me.  Berlw  ABa^'riateM 

Digitized  by  Google 


DAILEnr  T.  AT  *^*^*  OONBOIi.  OQAI*  ft  IBON  00. 


693 


stopped  the  mAchlne,  screwed  down  the  tool 
with  the  wheel*  and  then  started  It.  or,  If  be 
wished  to  screw  it  down  while  in  motion. 
If  he  bad  noticed  when  the  dog  or  knocker 
struck  the  shifter,  and  reversed  the  motion, 
be  would  have  had  time  to  turn  the  wheel 
and  return  to  his  position  before  the  knock- 
er returned.  He  had  evidently  worked  It 
without  Injury  for  at  least  two  weeks,  and, 
according  to  his  own  testimony,  knew  that 
If  be  placed  bis  leg  in  that  position,  and 
kept  It  in  there  until  the  knocker  came  back, 
It  wonld  be  caugbt 

We  cannot  escape  the  conclusion  that  bis 
failure  to  avoid  the  danger  was  at  least  dne 
to  "Inattention,  IndifCerence,  absent-minded- 
ness, forgetfnlnesa,"  or  "thooghtlessnesa," 
and  consequently  that  "be  was  guilty  of  neg- 
ligence which  proximately  contributed  to  bla 
Injury."  Wood  v.  Richmond  A  D.  B.  Co., 
100  Ala.  660,  13  South.  552;  L.  &  N.  R.  R. 
Co.  V.  Hall,  87  Ala.  708,  719,  720,  6  South. 
277,  4  L.  R.  A.  710,  13  Am.  St.  Rep.  84.  Con- 
sequently, the  general  affirmative  charge 
should  have  been  given  in  favor  of  defioid- 
ant  as  requested. 

It  Is  unnecessary  to  consider  other  assign- 
ments of  error. 

The  judgment  of  the  court  Is  reversed  and 
the  cause  remanded. 

Reversed  and  remnnded.  All  the  .Tustlcea 
concur,  save  DOWDEIjL,  C.  J.,  not  sitting. 


VAXLEl  T.  ALABAMA  CONSOU  GOAL  ft 
IRON  CO.  et  aL 

(Supreme  Court  of  Alabama.   June  2B,  1911. 
Behearing  Denied  Feb.  17,  1912.) 

APPKAL  and  EBBOB    (i  689*)— lUOOBD— Di- 

FBCT  IN  Note  or  EvxniNCB. 

Where  a  deed  in  a  suit  to  quiet  title,  re- 
ceived without  objection  in  evidence,  corre- 
sponded witb  the  answer,  the  fact  that  the  note 
of  teBtimony  Incorrectly  stated  the  date  of  the 
deed  was  not  revarsiUe,  error. 

[EkL  Note.— For  Other  eases,  see  Appeal  and 
Enor,  Dec  Dig.  |  «39.*] 

SomervUle,  J.,  dlasentliig  In  part. 

Appeal  from  Chancery  Court,  Tuscaloosa 
County ;  A.  H.  Benners,  Chancellor. 

Suit  by  John  R.  Dalley  against  the  Ala- 
bama Consolidated  Coal  ft  Iron  Company  and 
another.  From  a  decree  for  defendants, 
complainant  appeals.  Remwed  and  ren- 
dered. 

Richard  B.  Kelly  and  Maud  McLure  Kelly, 
for  appellant  Van  de  Oraaff  ft  Sprott,  for 
appellees. 

SIMPSON,  J.  The  bill  in  this  case  was 
filed  by  the  appellant  against  the  appellees, 
under  the  statute,  to  quiet  title  to  certain 
lands  described  In  the  bill.  Without  regard 
to  whether  the  deed  from  Matilda  Norwood 
to  John  R.  Dail^  Is  genuine  or  not.  yet  tak- 


ing Into  consideration  the  fact  that,  said 
Dalley,  according  to  his  own  testimony,  pur- 
posely kept  the  deed  off  the  record  to  pre- 
vent notice  from  reaching  the  owner  of  the 
title,  and  other  evidence  before  the  court, 
we  bold  that  as  to  all  of  the  land  involved, 
except  the  S.  E}.  %  of  the  S.  E.  M  of  sec- 
tion 8,  township  21,  range  7  W.,  the  posses- 
sory acts  were  furtive,  and  not  exuSi  as  to 
establish  adverse  possession. 

As  to  said  S.  E.  %  of  8.  B.  we  hold 
that  the  complainant  established  adverse  pos- 
session, without  regard  to  the  said  deed. 
The  acts  of  possession,  referred  to  In  the 
conflicting  testimony,  since  the  recording  of 
the  deed,  are  not  sufficient  to  establish  title 
In  the  complainant,  as  against  the  legal  title 
shown  by  the  respondents. 

The  fact  that  the  note  of  testimony  In- 
correctly states  the  date  of  one  of  the  deeds 
Introduced  In  evidence  is  not  reversible  et- 
ror.  The  deed  Introduced  corresponds  witb 
the  allegation  of  the  answer,  and  said  deed 
was  Introduced  In  evidence  without  objec- 
tion. Odom,  Ez'r,  v.  Moore,  147  Ala.  068,  41 
South.  162. 

The  decree  of  the  court  Is  reversed,  and  a 
decree  wUl  be  here  rendered,  declaring  that 
the  respondents  have  no  title  to  the  S.  E.  % 
of  the  S.  E.  %  of  section  3,  township  21, 
range  7  W.,  In  Tuscaloosa  county,  but  that 
they  have  title  to  the  remainder  of  said 
laud.  The  appellant  will  pay  one-half  of  the 
costs  of  the  case,  and  tbe  appellees  wlU  pay 
one-half  of  tbe  same. 

Reversed  and  rendered. 

ANDERSON,  McCLELLAN,  and  SATRE, 
JJ.,  concur.  DOWDELL,  C.  J.,  and  MAT- 
FIELD,  J.,  not  sltUng.  SOMEBYILLD,  J., 
dissents. 

SOMERVILLE,  J.  (concurring  and  dissent- 
lug).  I  find  no  support  In  the  record  for  the 
conclusion  that  the  complainant  is  entitled  to 
a  decree  awarding  to  him  ail  of  the  40-acre 
■nbdlvlsion  at  one  end  of  which  he  appears 
to  have  made  bis  home  for  more  than  the 
period  of  limitations.  The  evidence  shows 
that  his  residence  was  but  a  short  distance 
across  the  line  from  his  own  land,  and  that 
his  actual  occupation  of  the  40  did  not  ex- 
ceed an  area  of  5  or  6  acres  at  most  Con- 
ceding, as  It  seems  to  be  the  case,  that  com- 
plainant had  by  a  possessio  pedis  acquired 
title  to  this  much  of  tbe  40,  there  Is  still 
not  a  particle  of  evidence  by  which  the  small 
area  In  actual  occupation  can  be  defined  or 
determined;  and  hence  tbe  chancellor  was 
unable  to  ascertain  its  limits  or  location, 
and  powerless  to  decree  any  relief  with  re- 
spect thereto.  Tbe  proper  solution  of  such  a 
case  Is,  In  accordance  with  well-settled  prin- 
ciples, not  to  award  to  the  claimant  a  tract 
bounded  by  tbe  purely  imaginary  lines,  of 
the  sectional  subdivision  next  surrounding 
Uie  occulted  tract,  but  to  deny  to  him  all  of 
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It,  in  tbe  absence  of  a  valid  color  of  title 
tliDs  extending  bis  poraeBBion. 

For  these  reasons,  I  tblnk:  the  chancel- 
tor's  decree  shoold  be  affirmed  in  tota 


ALABAMA  CHEaflOAL  CO.  T,  PHBLPS. 
(Supreme  Court  of  Alabama.   Not.  28,  1911. 
Behearinc  Denied  Feb.  15,  1912.) 

1.  MaSTKB  and  SEBTANT  (8  1B6*)— LlABILnT 
rOB  INJCBIM— WaBNINQ. 

Where  a  foreman  directed  an  emplorti  to 
work  at  a  point  upon  the  ground  40  or  SO 
feet  below  an  overflow  pipe  from  which  be  knew 
sulphuric  acid  occasionally  dripped,  and  the 
employ^  was  ignorant  of  this  danger  to  his 
eyes,  the  failure  of  the  foreman  to  warn  tbe 
employ^  constituted  negligence. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  %  811;  Dec.  Dig.  {  166.*] 

2.  Habtbb  and  Sbbvant  {{  223*)--LiABXUTr 

rOB  INJITBIEB— ABSIJHFTION  OF  RiBK. 

An  employ^  in  charge  of  men  engaged  in 
taking  down  an  overhead  bin  16  or  20  feet 
above  the  ground,  and  who  had  notbli^  to  do 
with  an  overflow  pipe,  40  or  SO  feet  above  the 
ground,  from  which  snlpburic  acid  was  occa- 
sionally driiq>lnK,  did  not  assume  the  risk  of 
injury  from  the  dripping  of  the  add  into  his 
eyes. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  %  662;  Dec.  Dig.  |  223*] 
S.  Tbial  (I  96*)— BviDENOB— Motion  to  Ex- 
clude—Evidence ADMISSIBLE  IN  PABT. 
An  exception  to  the  overruling  of  a  mo- 
tion to  exclude  the  testimony  of  a  witness  as 
to  wtiat  a  certain  person  had  said,  where  part 
of  such  person's  statement  was  ctearly  admis- 
sible, was  insufficient. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  248:  Dec  Dig.  f  96,»] 

Appeal  from  Circuit  Court,  Montgomery 
County;  W.  W.  Pearson,  Judge. 

Action  by  Julius  D.  Phelps  against  the 
Alabama  Chemical  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Bay  Bnshton  and  W.  M.  Williams,  for  ap- 
pellant  HUl,  Hill  &  WUting,  for  appellee. 

DOWDEL/Ls  C.  J.  The  cause  was  tried 
by  the  court  below  without  the  intervention 
of  a  jury,  and  a  judgment  was  rendered  In 
favor  of  the  plaintiff.  There  are  three  as- 
signmenta  of  error.  The  first  two  are  in  enb- 
stance  the  same — one  that  the  court  erred 
in  roadering  Jadgment  for  (he  plaintiff,  and 
the  othOT  that  the  court  erred  in  not  render- 
ing judgment  for  the  defendant  The  third 
assignment  relates  to  the  action  of  the  court 
in  overruling  the  motion  of  the  defendant  to 
exclude  certain  evidence. 

Under  tiie  lasnes  in  the  case,  we  think  the 
trial  court  on  tbe  whole  evidence  was  fully 
Justified  in  rendering  a  judgment  in  ftvor  of 
tbe  plaintiff.  There  can  be  no  question  that 
the  plaintiff  received  the  Injury  complained 
of,  and  tliat  it  was  received  whUe  in  the  dlth 
charge  of  his  duties  wnAer  hla  said  onploy- 
mwt  That  the  injury  vru  the  result  of  sal- 


phuric  add  dropping  in  the  eye  of  the  plain- 
tlff  from  the  aid  of  an  nngnaxded  overflow 
pipe  40  or  50  feet  overhead  where  llie  pbtbh 
tiff  was  required  to  be  In  tbe  dlsdiarge  of 
his  dntleB  was  reastmably  and  sads&ctorily 
shown  by  tlie  evidence.  Tliat  this  was  a 
dangerous  plac^  and  that  tiie  plaintiff  waa 
ignorant  of  tbe  danger  of  the  dropping  of 
the  add,  we  think  there  can  be  no  donbt 

[1]  Tbe  plaintiff's  superior,  Austin,  the 
foreman  of  the  defendant,  and  who  bad  su- 
perintendence  of  the  plaintiff,  and  who  order- 
ed the  plaintiff  to  perform  tbe  service  at 
which  he  was  engaged  when  Injured,  knew 
of  tbe  dropping  of  tbe  add  from  the  over^ 
flow  pipe,  and  heice  that  tbe  place  was  dan- 
gerous, failed  to  inform  or  warn  the  plain- 
tiff of  such  dangers,  and  was  therefore  guilty 
of  negligence  in  the  fiiilure  to  notify  and 
warn  the  plaintiff.  The  occasional  droppli^ 
of  the  add  from  tbe  end  of  a  pipe  40  or  50 
feet  overhead  down  upon  the  ground  below 
was  by  no  means  an  obvious  danger,  nor 
one  that  would  have  been  discovered  by  ordi- 
nary care  and  prudence. 

[2]  The  contention  of  tbe  defendant  that 
tbe  plaintiff  assumed  the  risk  of  the  danger 
of  the  acid  dropping  upon  him  is  without 
merit  Tbe  plaintiff  was  put  In  charge  of  a 
gang  of  men  to  take  down  an  overhead  bin 
for  repairs,  which  was  15  or  20  feet  abore 
ground,  and  had  nothing  to  do  with  the  over- 
flow pipe  from  which  the  add  dropped,  and 
we  are  unable  to  see  how  It  could  be  In  rea- 
son said  that  In  superintending  this  work  he 
assumed  the  risk  of  danger  from  something 
disconnected  from  the  work.  We  see  no  rea- 
son for  disturbing  the  judgment  of  the  trial 
court 

The  plaintiff  was  examined  as  a  wituess 
In  his  own  behalf,  and  in  the  coarse  of  Us 
examination  stated:  "Immediately  after  my 
Injury,  they  went  or  sent  to  see  what  It 
was.  He  came  back  and  said,  'It  is  add.' 
He  says  it  is  dropping  a  drop  every  two  or 
three  minutes."  No  objection  was  taken  to 
this  statement  of  the  witness  at  tbe  time, 
but  after  the  conduslon  of  the  examination 
of  the  witness,  direct  and  cross,  the  bill  of 
exceptions  redtes  that  tiie  following  motion 
was  made  by  the  defendant:  "We  move  to 
exclude  what  Mr.  Austin  said  because  it  was 
not  a  part  of  the  res  gestae."  The  court 
overruled  this  motloii,  and  the  defendant  ex- 
cepted. It  is  not  dearly  shown  from  the 
bill  that  the  statement  quoted  above  was 
said  by  Austin.  In  the  use  of  the  pronoan 
"he*"  It  may  be  Qiat  the  witness  was  refers 
ring  to  Austin,  but  it  cannot  be  positivdy  as- 
serted that  he  was  referring  to  Austin. 

[8>  But  if  it  be  conceded  that  the  wltnns 
meant  Austin,  the  record  dlsdoses  tliat  tbe 
statement  quoted  was  not  all  that  the  wit- 
ness testified  that  Anstin  said  during  the 
course  of  tbe  examination,  and  some  of 
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whldi  '^is  dearly  ftlevant  ana  competent. 
The  exception  reserved  Is  In  Its  nature  too 
iudeftnlte  to  pnt  the  trial  conrt  In  error. 
Moreover,  Austin  waa  himself  examined  as 
a  witness,  and  testified  that  there  waa  oc- 
casional dropping  of  add  from  the  pipe,  al- 
though he  denied  telling  plaintiff  that  it  was 
dropping  a  drop  every  two  or  three  minutes, 
with  the  statement  objected  to  eliminated, 
there  was  without  dispute  sufficient  evideace 
left,  as  to  this  question,  to  warrant  the  Judg- 
ment. We  cannot  say  that  the  trial  court 
committed  revenllble  «ror,  and  tSie  Judgment 
will  be  affirmed. 
Afltoned.  All  the  Jtuticea  concur. 


HAZS  at  aL  T.  DILXABD. 
(Supreme  Court  of  Alabama.    Feb.  1,  1012.) 

1.  Deeds  (8  11*)— Execution— Yaljditt. 

Where  land  was  conveyed  to  a  wife  and 
her  children  Jointly,  a  deed  by  the  hnsband.  ex- 
ecuted after  her  death,  purporting  to  be  a 
deed  of  the  children,  but  executed  him 
without  authority  In  the  names  of  the  children, 
was  void  as  to  the  children,  and  when  not 
recorded  it  did  not  give  the  children  construc- 
tive notice  ci  Its  existence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dfg.  i  ll.«] 

2.  Deeds  (1  2U*)— Vauoitt  — Inbanitt  — 
Etideitcb. 

Bvidence  Md  to  Justiff'  a  finding  that  a 
grantor  was  Insane  at  the  time  of  the  execu- 
tion  of  a  deed,  rendering  the  same  invalid. 

(Bd.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.  t  639;  Dec.  Dig.  i  211.*] 

3.  Tenakct  in  Cioiacon  ({  15*)  —  Advebsb 

FOSBESSIOIf. 

Lend  was  conveyed  to  a  wife  and  her  chil- 
dren jointly.  After  her  death,  her  husband, 
without  authority,  conveyed  the  land  and  sign- 
ed the  children'iB  names  to  the  deed.  Held, 
that  a  daimant  nnder  the  deed  waa,  during  the 
baaband'a  life,  a  tenant  in  common  with  the 
children,  and  his  possession  was  prima  facie 
that  of  the  children,  and  to  acquire  title  by 
adverse  possession  be  had  the  burden  of  es- 
tablishing possession  adverae  to  the  children. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
GommoB,  Cent.  Dig.  |{  42-^2;  Dec  Dig.  | 
15.*] 

Appeia  from  Qh^nceKy  Court,  Tallapoosa 
Comity;  W.  W.  Wblteslde,  Chancer. 

Salt  by  W.  D.  DtUard  against  H.  F.  Hays 
and  others  to  quiet  title  to  land.  From  a 
decree  for  complainant,  defendants  appeal. 
Reversed  and  rendered. 

After  setting  out  a  description  of  the-land, 
and  alleging  that  orator  and  those  nnder 
whom  he  holds  said  land  have  been  in  open, 
adverse,  exclusive,  and  notorious  possession 
of  said  land  for  more  than  10  years,  claim- 
ing title  to  same,  it  Is  alleged  that  H.  F. 
Hays,  Bertha  Hays,  and  Willie  Hays,  who  is 
alleged  to  be  of  unsound  mind  and  incar- 
cerated In  the  Insane  asylum  at  Tuscaloosa, 
purport  to  have  some  claim  or  title  thereto, 
or  Uffa  or  incumbrance  thereon.  Rrapond- 
ents  propound  their  daim.  setting  up  that 
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each  owned  a  one^lghth  biterest  in  said 
land  under  and  by  virtue  of  a  deed  of  con- 
veyance executed  by  Day  to  themselves  and 
their  mother,  and  an  additional  one  flfty- 
slxth  interest  by  virtue  of  Inheritance  from 
their  mother.  The  complainant  daims 
through  a  deed  purporting  to  have  been  made 
by  H.  B,  Hays  and  his  children  to  T.  J. 
Simmons,  who  conveyed  to  7.  O.  Dlllard. 
who  conveyed  to  the  present  complainant. 
The  other  facts  sufficiently  appear  in  Uie 
opinion. 

Bulger  &  Rylance,  for  appellants.  Bridges 

&  Oliver,  for  appellee. 

MATFIELD.  J.  This  Is  a  salt  by  appd-. 
lee  against  appellants  to  quiet  title  and  de> 
termine  claims  to  land.  The  bill  Is  filed  nn- 
der chapter  127,  H  5443-5449,  of  the  Code. 

The  respondents  (appellants  here)  dis- 
claimed title  as  to  part  of  the  land  described 
in  the  bill,  as  is  provided  for  by  section  6448 
of  the  Code,  and  as  to  this  part  of  the  land 
no  question  is  raised  on  this  appeal.  As  to 
the  other  lands,  the  respondents  claimed  to 
own  an  nndivldea  one-Bightb  intnest,  ae* 
quired  by  conveyance  from  om  W.  J.  Day 
and  his  wUb  In  1884,  and  in  addition  there- 
to an  undivided  ode  flfty-slxth  interest,  whldi 
they  acquired  by  descent  from  their  deceased 
mother,  T^wresa  Hays. 

The  dumcdlor  allowed  the  dalm  of  two 
of  the  reapMitoits  as  to  tho  ono  fifty-sixth  In- 
terest whldi  tbey  acqnlred  1^  deseoit  from  = 
their  mother,  but  disallowed  their  dalm  as*  to 
the  one-elghtli  Interest  acquired  by  purchase 
from  Day.  As  to  tbe  third  re^ondent,  who  Is 
non  compos  moitls,  the  chancellor  denied  his 
«itlre  elalm  on  aecouid  of  a  conTCQnnoe 
him  at  his  Interest 

After  a  carnal  azamlnatlon  of  all  the 
evidence,  oral  and  documentary,  together 
with  the  pleadings  In  this  ease,  we  are  per- 
suaded that  the  diancdlor  was  In  error  in 
his  findings  and  decrees  as  to  the  interest, 
daim.  and  title  of  each  of  these  teavondents; 
and  that  the  evldrace  shows  that  they  are 
entitled  to  the  exact  Intarests  set  op  In  thdr 
answers. 

[1]  It  is  conclusively  shown,  if  not  without 
dispute,  that  W.  J.  Day  was  the  common 
source  of  title  of  the  lands  in  dispute;  that 
in  1884  he  and  his  wife  conveyed  these  lands 
to  Theresa  Hays  and  her  seven  children 
jointly,  and  that  these  respondents  are  three 
of  these  diildren  and  grantees;  that  the 
mother  died  in  1892.  leaving  surviving  a  hus- 
band, H.  R.  Hays,  the  father  of  the  respond- 
ents and  the  other  children.  In  1899,  the 
father,  H.  R.  Hays,  attempted  to  convey  the 
absolute  title  to  one'  Simmons.  This  deed 
was  void,  however,  as  to  the  diildren,  includ- 
ing these  respondents,  for  the  reason  tbnt 
they  were  not  parties  thereto — ^the  father, 
without  any  legal  authority,  signing  their 
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names  tbereto,  tb»  diUdren  not  even  being 
present;  and  the  oertiflcato  of  admowledg- 
moit  reciting  tbat  tiie  fatber  did  so  sign 
tbelr  names.  Tbls  deed  wu  not  recorded 
nntU  November  7,  1810,  after  this  suit  was 
filed;  nor  was  tlie  complainant's  deed  from 
Simmons  recorded  until  after  the  filing  of 
this  bUL  So  tiie  respondents  had  not  eren 
conatructiTe  noTlce  of  this  void  deed,  purport- 
ing to  be  signed  by  them.  The  comj^lnant 
therefore  shows  no  valid  paper  title  to  the 
Interest  of  the  two  respondents  who  are  com- 
pos mentis,  although  he  claims  through  them. 

[2]  As  to  the  Interest  of  the  respondent 
non  compos  mentis,  the  complainant  shows 
title  If  bis  conveyance  thereof  is  valid;  that 
Is,  if  It  is  not  void  because  the  grantor  was 
non  compos  mentis  at  the  time  of  the  at- 
tempted  conveyance.  The  evidence  Is  in  dis- 
pute as  to  this  fact ;  but  after  careful  exam- 
ination thereof  we  are  of  the  opinion  that  the 
grantor  was  incompetent  to  make  the  convey- 
ance, and  that  the  InBtrument  attempted  to 
be  executed  was  therefore  void.  The  chan- 
cellor expressed  grave  doubt  as  to  the  cor- 
'  rectness  of  his  own  finding  touching  tbls 
fact;  and  It  Is  not  denied  that  this  allied 
grantor  is  now  Insane,  and  is  now  In  the  In- 
sane hospital  at  Tuscaloosa,  where  he  has 
been  confined  for  about  eight  years.  More- 
over, the  majority  of  the  disinterested  wit- 
nesses qualified  to  testify  upon  this  subject 
say  that  he  is  now  insane,  was  so  at  the  time 
of  the  attempted  conveyance,  and  has  been 
80  aU  his  life. 

The  evidence  tending  to  show  insanity 
was  rather  of  a  negative  character,  being  to 
the  effect  that  the  witnesses  did  not  then 
know  this  respondent  was  Insane;  and  some 
of  the  witnesses  as  to  sanity  were  interested. 
Those  witnesses  who  knew  him  best  testified 
that  he  had  been  Idiotic  all  bis  llf^  and  testi- 
fied to  conduct  and  acts  on  his  part  wholly 
inconsistent  with  those  of  a  sane  person, 
such  as  tearing  up  his  clothes  and  chewing 
them,  fighting  with  trees  and  other  inanimate 
things,  sleeping  out  In  the  woods,  and  going 
for  days  only  partially  clad,  and  without 
food. 

[S]  While  the  complainant  <daima  titie 
throng  these  iraepondents,  and  the  owvegr- 
ances  have  been  shown  to  be  void  and  im- 
potent to  pass  title.  70t  he  contends  tbat  be 
has  acquired  title  by  adverse  possession; 
that,  though  these  convinces  be  void,  in  so 
far  as  they  attempt  to  pass  title,  yet  they 
answered  as  color  of  title  and  enabled  com- 
plainant to  acquire  possession.  To  tbls  we 
cannot  agree,  for  tbe  reason  tbat  complain- 
ant was  In  fact  and  In  law  a  tenant  in  com- 
num  with  these  respondents  during  the  life 
of  tbe  fiitber;  and  hence,  his  possosstom,  and 
that  of  those  under  whom  be  claims,  was 
prima  fade  that  of  the  respondents  also. 
The  deed  from  the  respondoits'  father  to 


Simmons,  ot  Decembv  7,  1888.  wbldi  must 
form  tbe  only  basis  tor  adverse  ponscDslon. 
Is  shown  condnslvely  to  have  bean,  In  law, 
If  not  In  tact,  a  forgery,  so  fhr  as  these  le- 
epondoits  are  coacemBi.  It  te  conclusively 
shown  that  their  names  were  signed  to  it 
without  th^  preaoice,  their  authority,  or 
their  knowledge,  and  that  they  never  appear- 
ed before  the  Justice  who  totA  the  admowl- 
edgmait  And  while  the  certificate  of  ac- 
knowledgmoit  is  somewhat  confusing  In  its 
recitals,  it  does  not  show  that  they  executed 
the  deed,  or  In  person  so  acknowledged  Its 
execution;  and  there  Is  do  pretense  of  any 
power  of  attorney  in  any  one  to  so  execute 
the  deed  for  them. 

It  is  also  shown  that  the  grantee,  Simmons, 
knew  that  as  to  these  respondents  tbe  deed 
was  a  forgery;  and,  as  stated,  this  deed  was 
not  filed  for  record  until  November  7,  1910. 
nearly  11  years  after  its  execution,  and  sev- 
eral months  after  this  bill  was  filed. 

It  appearing  beyond  question  that  the  In- 
terests of  these  respondents  In  the  land  In 
question  did  not  pass  by  this  deed  to  Sim- 
mons, the  question  arises,  Can  or  should  tbe 
deed  operate  as  a  color  of  titie  to  Slnmions 
and  his  grantees,  by  virtue  of  which  to  build 
up  an  adverse  possession  and  defeat  the  title 
of  these  respondents?  We  think  not.  Sudi 
would  be  a  teiud  hi  law,  if  not  in  fact  The 
law  as  to  adverse  possession,  as  between 
tenants  in  common,  has  been  so  often  stated 
by  this  court  that  It  would  seem  unnecessary 
to  restate  It  here.  It  Is  sufl9cient  to  say 
that  we  are  of  the  opinion  that  this  doctrine 
applies  to  this  case,  and  that  the  complain- 
ant has  not  discharged  the  burden  resting 
upon  Mm  to  show  title,  as  against  these  re- 
spondents, by  proof  of  advnse  possession. 

It  therefore  follows  that  the  decree  of  the 
chancellor  Is  erroneous,  and  It  la  reversed: 
and  a  decree  will  be  here  entered,  adjudging 
that  these  respondents  are  each  mtitied  to 
an  nn^vlded  one-seventh  interest  in  and  to 
the  land  In  question,  as  claimed  In  tbelr 
answers. 

Reversed  and  rendered.  All  tbe  Justices 
concur. 


CRICHTON  V.  HATLES. 

(Supreme  Court  of  Alabama.    Feb.  1,  1&12J 

1.  AccouiTT  ({  6*)— Bqhhabu  AonoKS— Biu. 
—Requisites. 

A  bill  for  an  accounting,  based  on  trans^ 
actions  between  complainant  and  defendant's 
intestate,  which  aUeges  that  the  Intestate  plat- 
ted three  tracts  and  employed  complainant, 
under  separate  agreements,  to  sell  lots  for  a 

Eercentage,  net  on  ules,  after  the  intestate 
ad  received  the  amount  of  the  price,  togetber 
with  the  expenses  incurred  in  preparing  tbe 
properd^  for  market,  that  most  of  the  lots 
were  Bold  partly  for  cash  and  partly  on  deferred 
payments,  that  the  cash  payments  were  tarn- 
ed  over  to  the  Intestate,  that  in  several  la- 
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Rtances  complainant  retained  installments  of 
paymenta  with  inteatate'e  knowledge,  that  in 
some  inatancee  aalea  were  canceled  for  de- 
faults of  parchaaers  and  the  lots  resold  by 
complainant  to  other  parchaaers,  that  the  in- 
testate expended  snms,  besides  pnrcbase  mon- 
ej,  in  sabdiTiding  the  tracts  ana  in  preparing 
the  lota  for  market,  and  which  prays  for  an 
accoontilig,  states  a  canse  of  action  lor  an  ac- 
countlBg  on  the  theory  of  a  complicated  ao- 
connL 

[Ed.  Note. — For  other  cases,  see  Accoont, 
Cent  Dig.  fS  17-19;  Dec.  Dig.  1  6.*] 

2.  AccotTNT  (5  14*)— Equitable  Actioks— 

BCQmSITBS-^KUAITD. 

where  an  account  is  complicated,  ^ving 
rise  to  an  independent  equity,  a  preliminary 
personal  demand  for  an  accounting  before  re- 
sorting to  equity  it  not  necesaary. 

[Ed.  Note.— For  other  eaaea,  see  Account^ 
Dec.  Dig.  I  14.*] 

Appeal  from  Chancery  Conri,  Mobile  Coim- 
ly ;  Tbomaa  H.  Smith,  Chanc^or. 

Suit  by  John  F.  Hayles  against  Hermenla 
Crlchton,  administratrix,  for  an  accounting. 
From  a  decree  oTermling  a  demurrer  to  the 
I)U1,  defmdant  appeals.  Affirmed. 

Henry  Chamberlain,  for  appelant  D.  B. 
Oobba  and  Orc^ory  li,  ft  H.  T.  Smitb,  for  ap- 
pellee. 

SOlUDBTIIiLID,  J.  [1]  The  biU  la  filed 
against  appellant,  as  administratrix  of  the 
estate  of  her  Intestate,  and  seeks  for  an  ac- 
coonting,  based  apon  certain  business  trans- 
actions between  complainant  and  the  said  In- 
testate, and  also  for  discovery  In  aid  thereof. 

The  facts  and  conditions  shown  by  the  bill 
are  snbstantiaily  aa  follows:  Prior  to  May 
27,  1907.  the  Intestate  owned  two  tracts  of 
land  known  as  the  Mtllvllle  and  Toulmln- 
▼Ille  tracts,  which  be  laid  off  into  lots  and 
placed  on  the  market  for  sale,  and  complain- 
ant had  sold  a  large  number  of  tbem  for 
blm  from  the  MUlville  tract  only.  On  the 
date  mentioned,  a  written  agre^nent  was 
made  between  them,  to  wit: 

"MobUe,  Alabama,  May  27, 1907. 

"This  memo  of  agreement  between  j.  F. 
Hayles  and  myself.  I  agree  to  pay  faim  25 
per  cent,  net  on  sales  of  lots  in  South  Mill- 
Tllle  and  Tonlmlnrllle  Helots  after  I  receive 
the  amonnt  of  the  purchase  price  of  property 
together  with  the  expenses  made  necessary  in 
preparing  the  same  for  market  Legal  ex- 
penses, etc..  as  shown  by  ledger  In  which  said 
accounts  are  k^t  Said  lots  are  to  be  sold 
at  prices  agreed  to  by  me.  This  agreement 
to  last  two  years  from  date.  [Signed]  H.  R. 
Crlchton.   J.  F.  Hayles." 

Under  this  agreement,  complainant  sold  a 
large  number  of  lots  from  the  Toulmlnvllle 
tract.  Subsequently  the  Intestate  purchased 
a  third  tract  of  land,  known  as  the  First 
Addition,  which  be  has  also  laid  off  into 
lots  and  placed  on  the  market;  and  com- 
plainant sold  for  him  from  this  tract  a  large 
Domber  of  lots.  The  reasonable  value  of  his 
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services  in  selling  all  tbe  lots,  not  provided 
for  by  the  written  contract,  was  25  per  cent, 
.of  tbe  selling  price  of  the  lots. 

A  few  of  the  lots  in  each  of  the  tracts 
named  were  sold  for  cadi;  but  most  of  them 
w^  sold  mrtly  for  cash  and  partly  on  de- 
ferred payments.  Cash  payments  were  turn- 
ed over  to  the  intestate,  but  In  several  in- 
stances complainant  retained  Installmrat 
payments  with  the  knowledge  of  the  Intes- 
tate, who  also,  from  time  to  time,  made  pay- 
ments to  complainant  on  aoeoont  of  bis  com- 
missions; all  of  these  t>etaig  charged  to  bis 
gweral  accoont,  without  refereqce  to  any 
particular  sales.  On  the  deferred  payments 
referred  to,  varloas  pnzcfaaaers  made  pay- 
ments  from  time  to  tlme^  lome  to  the  intes- 
tate, and  some  later  to  the  respondent;  yrbUa, 
for  droits  in  some  <^  them,  the  sales  vera 
cancded,  and  the  lots  resold  by  complainant 
to  other  parties. 

The  intestate  expended  considerable  mms, 
besides  tbe  porchase  money.  In  anbdlvldlnr 
tbe  tracts  and  preparing  the  lots  for  market, 
of  whteh  he  k^  an  acconnt 

Complainant  does  not  know  the  amounts  or 
dates  of  the  various  deferred  payments;  nor 
the  amonnt  of  said  expoiaea,  of  which  he 
Umsaif  kept  no  account,  and  dep«ds  upon 
getting  them  from  respondent  It  Is  charged, 
however,  that  npon  an  adjnstment  of  the 
several  accounts  a  balance  will  remain  due 
to  him. 

The  bill  alleges  that  Intestate  died  In  Feb- 
mary,  1900,  and  that  reepondoit  "was  thwe* 
after  appointed  as  the  administratrix  of  his 

estate." 

Paragraph  6  of  the  blU  snmmarlzee  the 
conditions  recited,  as  a  predicate  for  discov- 
ery, as  follows:  "(^  By  reason  of  the  fact 
that  there  were  a  large  number  of  small 
cash  payments  made  npon  the  purchase  price 
of  the  lots  sold,  and  many  similar  paym^ts 
made  npon  the  notes  given  for  deferred  pay- 
ments of  the  purchase  money  for  lots  sold  on 
credit,  and  the  further  facts  that  a  large 
number  of  these  payments  were  not  made 
promptly  at  tbe  time  that  they  became  due, 
but  at  irregular  periods,  and  the  fact  that 
the  sales  of  some  of  the  lots  were  rescinded, 
and  such  lots  resold,  and  the  fact  that  there 
is  confusion  and  error  in  the  account  kept  by 
H.  R.  Crlchton  and  defendant  of  tbe  expenses 
paid  out  by  said  H.  R.  Crlchton  and  defend- 
ant, Hermeula  Crlchton,  his  wife,  in  prepar- 
ing said  lands  for  market,  and  the  fact  that 
complainant  has  no  way  of  aacertalnlnir 
when  the  said  H.  R.  Crlchton  received  pay- 
ment of  the  amomits,  all  of  the  purchase 
money  and  expenses  upon  said  property,  ren- 
dering the  ascertainment  of  the  amount  due 
complainant  dependent  upon  a  complicated 
account  which  has  been  kept  only  by  said 
H.  R.  Crlchton  and  defendant,  comidainant 
is  unable  to  correctly  state  such  acconnt 
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wltbout  a  discovei?  from  the  defendant,  and 
Is,  for  said  several  reasons,  remediless,  ex- 
cept In  a  court  of  equity." 

Tbe  general  principles  declaratory  of  the 
equitable  jurisdiction  of  accounting  and  dis- 
covery bave  often  been  stated  and  applied  by 
this  court,  and  it  Is  not  necessary  to  restate 
or  disease  them.  Dickinson  t.  Lewis,  34  Ala. 
638;  Shackelford  t.  Bankhead,  72  Ala.  476; 
Virginia,  etc.,  Co.  T.  Hale,  93  Ala.  542,  9 
South.  256;  Wood  v.  Hudson,  96  Ala.  469,  11 
South.  530;  Dargln  t.  HewUtt.  115  Ala.  510, 
22  South.  128;  Pollak  T.  H.  B.  Claflln  C3o., 
138  Ala.  644,  35  South.  646 ;  Hulsey  t.  Walk- 
er Co.,  147  Ala.  501,  40  South.  811;  HaU  t. 
McKeller,  165  Ala.  608.  46  South.  460:  Fried- 
man T.  Fraser,  157  Ala.  191,  47  South.  820. 

It  Is  evident  that  the  bill  does  not  exhibit 
a  case  of  mutual  accounts;  and  that  In  this 
respect  the  eqalty  of  the  bill  must  depend 
upon  the  fact  of  confusion  or  complication; 
and  this  to  such  an  extent  as  to  render  it 
fairly  Impracticable  to  present  a  clear  and 
satiafactory  statemrait  of  the  account  in  the 
ordinary  way  in  a  court  of  law. 

It  mnat  be  noted  that  there  were  three 
aertoB  of  salM,  extending  through  'aereral 
years,  under  separate  agreements,  upon 
which  commJasioua  have  been  paid  Indlacrbn- 
inat^.  If  this  were  all,  however,  there 
would  be  no  apparent  dlfficalt^^  In  computiDg 
the  aggregate  of  the  commUnlona.  and  plac- 
ing upon  respondent  the  duty,  in  a  eonrt  of 
law,  ot  showing  the  amount  of  the  imyments 
to  be  credited  tiiereon.  But  tbe  case  la  quite 
otberwlBew  It  becomes  necessarr.  nnder  tbe 
wrlttw  contract,  In  order  to  show  that  com- 
mlB^ons,  U  any,  are  due  to  complainant,  to 
first  show  that  the  purchase  mon^  actually 
collected  on  the  aalee  made  thereunder  ex- 
ceeds the  first  cost  and  preparatory  expenses 
paid  or  Incurred  In  respect  to  the  two  tracts 
ooueemed.  And,  to  determine  whai  the  com- 
mlsaionB  became  due  and  began  to  bear  Inter- 
est, it  mnat  flnit  be  shown  at  wbat  date  tbe 
aggregate  of  the  payments,  cash  and  deterred, 
equaled  and  balanced  the  amount  of  purchase 
money  and  expenses.  To  do  this,  correctly 
under  the  conditions  shown  may  well  tax  the 
skill  of  a  trained  accountant,  and  certainly 
cannot  be  presented  in  Intelligible  detail  to 
the  average  Jury. 

Besides  all  this,  another  account  must  be 
stated  to  show  the  commissions  earned  un- 
der the  other  contracts ;  this  most  be  added 
to  tbe  first  sum,  and  from  the  aggregate  must 
be  subtracted  the  sum  of  all  the  partial  pay- 
ments, with  due  allowances  for  Interest  pro 
et  con.  Moreover,  the  bill  shows  that  the 
greater  part  of  tbe  Information  necessary  la 
the  statement  of  the  account  Is  not  with  com- 
plainant, and  is  exclusively  with  respondent, 
as  the  representative  of  Intestate  and  the 
custodian  of  his  property  and  business  books 
and  documents,  enhancing  for  him  the  diffl- 
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cultles  of  a  situation  already  dlfilcnlt  enough. 

Upon  a  critical  examination  of  the  show- 
ings made  by  the  bill  we  think  they  clearly 
indicate  the  necessl^  for  an  equitable  ac- 
counting. In  this  view  of  the  case,  we  need 
not  consider  whether  the  allegations  of  the 
bill  show,  also,  an  independent  equity  to  have 
the  discovery  prayed  for,  since  they  are  ea- 
tlrdy  sufficient  for  the  Incidental  purpose  of 
aiding  tbe  account 

[2]  Where,  as  here,  the  account  is  com- 
plicated, giving  rise  to  an  indei>endent  equi- 
ty, we  are  aware  of  no  rule  which  requires  a 
preliminary  personal  demand  upon  tbe  other 
party  before  resorting  to  a  court  of  equity. 
Other  points  made  by  the  demurrers  are 
without  merit,  and,  not  being  a^ned  by  coun- 
sel, will  not  be  considered. 

Tbe  decree  of  the  chancellor  fa  afllrmed. 

Afltemed.   Ail  the  Justices  ooncnr. 


OSBORNE  V.  WADDBLIi. 
(Supreme  Court  of  Alabama.    Feb.  6,  1912.) 

1.  EquiTT  (I  150*) —Bill  — MDI.TIFABI0U8- 

NE6S. 

Complainant  filed  a  bill  against  ber  two 
minor  children  to  sell  real  property  for  divi- 
sion, alleging  a  sale  of  the  lands  for  taxes  un- 
der a  probate  decree  and  the  execntion  of  a 
deed  to  B.,  who  has  paid  all  'subseguent  taxes, 
and  who  offers  to  release  her  Interest  for  a 
certain  amount.  An  amendment  alleged  that 
Blnce  the  bill  was  filed  defendant  O.  parchased 
the  interest  of  R.,  with  notice  of  R.*s  offer  to 
permit  redemption,  and  prayed  that  he  be  made 
a  party,  and  that  the  court  decree  that  he 
cmlj  had  a  lien  on  the  property  for  the  pur- 
chase price  paid  at  the  tax  sale,  and  that  com- 
plainant and  the  Infants  be  allowed  to  redeem. 
Beld,  that  the  bill,  regarded  as  a  bill  to  qniet 
title,  was  demurrable  for  multUarionsness. 

iBA.  Note.— For  other  eases,  see  Bgolty, 
Cent  Dig.  fi  871-379;  Dee.  Dig.  |  150^ 

2.  Taxation  (1  722*)— Tax  Sales— Redemp- 
tion—Remedy. 

A  bill  will  not  lie  to  enforce  a  right  of  re- 
demption from  a  purchaser  at  a  tax  sale;  the 
remedy  at  law  provided  by  Code  1907,  SS  2313, 
2314,  being  adequate,  complete,  and  exuasive. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Pig.  Si  1449-1453;  Dec  Dig.  {  722.*] 

3.  Contracts  (S  22*)— Lun— Rklkub  or 

Pbopebtt. 

An  offer  of  a  purchaser  at  a  tax  sale  to 
release  the  property  from  the  lien  on  payment 
of  $80,  or  tne  amount  of  the  purchase  money, 
taxes,  and  interest,  not  shown  to  have  been  ac- 
cepted, was  anenforceable. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  8S  67-93, 104-108;  Dec.  Dig.  |  22.*] 

4.  Fbauds,  Stjltots  or  (i  63*)— Intbust  a 

Land, 

A  parol  agreement  by  the  purchaser  of 
land  for  taxes  to  release  tbe  lien  on  payment 
of  a  specified  sum  is  within  the  statute  of 
frauds. 

tEd.  Note.— For  other  cases,  see  Fraads. 
Statute  of.  Cent  Dig.  H  97-104;  Deo.  I^  { 
63.*] 

Appeal  from  Montgomery  Olty  Oonrt;  vi- 
llain H.  T^iomafl,  Judge. 
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BUI  by  CajMHa  G.  Waddeai  against  W.  J. 
Osborne.  From  aa  order  overruUng  demur- 
rers to  the  bill,  defendant  appeals.  Beron* 
«d,  rendered,  and  icmanded. 

J.  Lee  Holloway,  for  appelUmt  Ctoorge 
Stower8»  for  appellor 

SOMERTILLB,  J.  [1]  The  complainant 
filed  ber  Original  bill  against  ber  two  minor 
children  for  the  purpose  of  selling  for  divi- 
sion certain  real  estate  alleged  to  be  Jointly 
owned  by  her  and  them. 

The  blU  alleged  that  there  bad  been  a  sale 
of  the  land  for  taxes  In  September,  1902, 
under  a  decree  of  the  probate  court;  and 
that  npoD  the  ezptratlon  of  tbe  two  years 
allowed  for  redemption  a  tax  deed  was  ex- 
ecuted to  I>ah  Rice,  who  has  paid  all  sub- 
sequent taxes,  and  who  now  offers  to  release 
her  Interest  to  complainant  and  respondents 
for  the  sum  of  $80.  This  allegation  was 
made  with  a  Tlew  to  the  apportionment  of 
this  Incumbrance  to  the  several  shares  of  the 
Joint  owners. 

An  amendment  was  filed,  as  follows: 
"Since  the  filing  of  said  bill,  one  W.  J.  Os- 
borne claims  to  have  become  tbe  owner  or 
purchaser  of  the  Interest  in  said  real  estate 
owned  by  the  said  Rice  In  a  manner  un- 
known to  your  oratrlx.  Complainant  alleges 
that  If  said  Osborne  has  purchased  or  other- 
wise become  the  owner  of  the  interest  of 
said  Rice  in  said  real  estate  he  did  bo  with 
notice  of  the  agreement  or  offer  of  said  Rice 
as  to  the'  redemption  of  said  real  estate  as 
set  forth  in  said  bill,  and  Is  now  bound  by 
the  same." 

This  Osborne  Is,  by  the  amendment,  made 
a  party  defendant  to  the  bill,  with  the  prayer 
that  the  court  "adjudicate  the  Interest  of 
said  Osborne  In  said  property,  and  to  decree 
that  he  only  has  a  lien  on  said  proiperty  for 
the  purchase  price  paid  at  said  tax  sal^ 
costs,  and  sabseguent  taxes  and  interest 
thereon,  and  complainant  and  said  infants 
allowed  to  redeem  said  property."  It  is 
somewhat  difficult  to  grasp  the  theory  under- 
lying this  amendment;  but,  whatever  tbe 
theory  may  be,  the  amended  bill  la  subject 
to  numerous  and  vital  objections  by  Os- 
borne. If  it  be  regarded  as  a  bill  to  quiet 
title.  It  is  multifarious,  as  was  held  In  the 
recent  case  of  Brown  v.  Feagin,  67  South. 
20,  to  say  nothing  of  other  deficiencies. 

[2]  On  the  other  hand,  if  it  is  a  bill  to  en- 
force the  right  of  redemption  from  a  pur- 
chaser at  tax  sale,  it  Is  wholly  without  eq- 
uity, BO  far  as  Osborne  Is  concerned;  for 
the  remedy  at  law,  as  provided  by  sections 
2313  and  2314  of  the  Code,  is  not  only  ade- 
quate and  complete,  but  also  exclusive.  The 
minor  children  may,  of  course,  redeem  under 
the  statute  at  any  time  within  one  year  after 
the  removal  of  their  disabilities.  But  they 
are  not  asking  for  redemption,  and  the  bill 


shows  that  complainant  is  not  entitled  to  It 
[1, 4]  And,  finally,  if,  as  seems  most  likely, 
the  bill  is  intended  as  one  to  enforce  the 
specific  performance  of  an  agreement  to  re- 
lease the  property  upon  the  payment  of  $80, 
or  the  amount  of  purchase  money,  f»xes,  in- 
terest, etc.,  it  is  fatally  defective  in  not 
showing  an  enforceable  contract  The  mere 
unaccepted  offer  on  the  part  of  Osborne's 
grantor  to  complainant  was  in  no  sense  an 
agreement ;  and,  if  it  had  become  a  contract 
by  complainant's  seasonable  acceptance  of 
its  terms.  It  would  still  be  unenforceable  if 
not  shown  to  be  in  writing,  as  required  by 
the  statute  of  frauds.  In  this  aBi>ect,  also, 
the  bill  would  be  clearly  multlfarloTis,  as 
above  pointed  out 

It  is  not  necessary  to  pass  upon  other 
points  raised  by  the  demurrers,  since  It  is 
clear  that  this  bill  cannot  be  prosecuted 
against  appellant  Tbe  trial  court  erred  in 
overruling  the  demurrers  [winting  out  the 
defects  above  noted,  and  its  decree  will  be 
reversed  and  one  here  r^dered,  sustaining 
them. 

Reversed,  rendered,  and  remanded.  All 
the  Justices  ooncur. 


SPIERS  at  aL  v.  ZEIGLER  et  al. 
(Supreme  Court  of  Alabama.    Feb.  17,  1912.) 
Wills  (|  702*)— Action  to  GoNSistTB— Ad- 
MimsiBATion— Pleading. 

Where  a  bin  to  remove  tbe  admhiUtrati<m 
of  an  estate  from  the  probate  to  tbe  chancery 
court,  and  to  construe  a  will,  set  out  a  copy  of 
the  will,  and  alleged  various  matters  with  ref- 
erence to  which  doubt  and  uncertainty  liad  aris- 
en, and  BOQght  tbe  aid  of  equity  to  construe 
the  instrument  and  to  direct  tiie  executors  in 
tbe  prediises,  it  was  not  demurrable  for  want 
of  equity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1679 ;  Dec.  Dig.  1  702.«1 

Appeal  from  Circuit  Court,  Elmore  Coun- 
ty; W.  W.  PearsoD,  Judge. 

Bill  by  T.  J.  Zeigler  and  another,  as  execu- 
tors of  the  last  will  and  testament  of  Nancy 
Zel^er,  against  Julia  S.  Spiers  and  others, 
to  remove  the  administration  of  the  estate 
from  the  probate  to  the  chancery  court,  and 
to  construe  a  will.  From  a  decree  orerruUng 
demurrers  to  tbe  bill,  respondoits  appeal. 
Affirmed. 

The  bill  alleges  that  Nancy  Zeigler  died 
possessed  of  a  large  tract  of  real  estate  con- 
sisting of  about  800  acres  of  land  and  certain 
personal  property;  that  by  her  last  will  and 
testament  she  attempted  to  make  disposition 
of  said  estate  in  lands  and  personalty,  but 
that  after  executing  ail  the  directions  of  the 
will  that  was  possible  of  execution,  complain- 
ants had  a  survey  made  of  the  real  estate 
and  tbe  same  platted,  with  purpose  of  defin- 
ing the  boundaries  between  the  tracts  of 
land  devised  to  the  devisees  mentioned  In 
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Bald  wHl  and  testament,  and  wtam  tbe  same 
was  anrr^ed  and  platted  It  was  asoertabied 
tbftt  It  was  Impoaalble  to  cany  Into  execntlon 
certain  devises  sat  forth  tbereln,  since  by 
tbe  descrlptloa  in  the  will  sereral  derlses 
overlapped  and  certain  devises  beqaeathed 
land  parts  of  wbich  did  not  belong  to  said 
Nancy  Zelgler.  The  bill  ttien  proceeds  to  set 
forth  the  devlaes,  and  to  show  wber^  they 
overlapped,  and  wherein  they  convey  land 
not  the  property  of  the  testator.  The  will  Is 
attached  to  the  bill,  and  shows  11  devises  of 
land  to  as  many  different  devisees. 

Tbe  demurrers  to  the  bill  are:  That  there 
is  no  equity  in  the  bill.  That  the  bill  shows 
on  its  face  that  It  was  filed  by  the  executors, 
and  there  was  no  provision  In  the  will  di- 
recting or  Instructing  them,  as  such  execu- 
tors, to  take  charge  or  control  of  the  real  es- 
tate allied  to  be  tn  possession  of  such  re- 
spondents, or  either  of  them.  There  is  no 
authority  in  the  will  or  provision  of  law 
which  authorizes  the  ocecutor  to  file  any  bill 
or  obtain  any  decree  from  any  court  of  equi- 
ty affecting  the  right  of  possession  or  owner- 
ship of  Kspondents,  or  either  of  them,  to  the 
lands  which  respondents,  or  either  of  them, 
are  in  possession  of  or  claimed  to  own.  Tbe 
win  shows  on  its  face  that  there  Is  no  am- 
blgolty  which  reqolres  a  constroctlon  of  Its 
intent  by  a  court  of  eqnlty. 

Goodwyn  &  Mclntyre,  for  appellants. 
Frank  W.  IJall  and  Coleman.  Dent  &  Weil, 
for  ivpelleea. 

McCLBLLAN,  J.  The  sole  assignment  of 
error  Is  that  the  court  erred  In  overmllng 
the  demurrers  of  Jnlla  B.  and'  Nancy  J. 
SploB.  The  only  objections,  in  substance, 
taken  by  these  demurrers,  go  to  the  equity  of 
the  bill,  which  Is  filed  by  the  executors  at  the 
last  will  and  testament  of  Nancy  Z^er,  de- 
ceased. 

With  the  bill,  the  wlU,  In  copy,  la  exhib- 
ited. After  moat  ample  avermenta  pointing 
ont  the  bases  of  doubt  and  uncertainty  In 
the  provisions  of  the  will  with  respect  to 
property  devised  or  undertaken  to  be  devis- 
ed th&eOyy,  the  bill  seeks  the  aid  <tf  equity  to 
construe  the  Instrument  and  to  direct  the  ex- 
ecutors In  the  pranlaea.  Upon  the  authority 
of  Ashnrat  v.  Aahnrst,  57  South.  4ffi,  deliv- 
ered at  this  term — which  ruling  was  rested 
upon  Trotter  t.  Blocker,  6  Port  269;  Lake- 
view  Co.  v.  Hannon,  98  Ala.  88,  0  South.  039; 
Tompklna  v.  Troy,  180  Ala.  066,  80  South. 
512;  CarroU  t.  Blchardaon,  87  Ala.  OOS.  6 
South.  842,  and  authorities  In  each  cited— It 
must  he  ruled  that  the  bill  In  hand  possesses 
equity,  for  the  removal  of  the  administration 
from  the  probate  court,  and  for  the  con- 
struction of  tbe  will  of  Nancy  Zeie^er.  de- 
ceased. It  Is  not  necessary  to  r^arse  the 
evidence  of  conqtUcatlon  and  uncertainty 


which  appears  upon  the  face  of  the  win,  and 
to  which  the  bill  particularly  refers. 

Tbe  decree  is  affirmed. 

Afflrmwfl.  All  the  Justices  concur. 


SHOWS  T.  STDINER,  LOBMAN  &  I^ANE. 
(Supreme  Court  of  Alabama.    Not.  SiS,  1911. 
Bebearing  Denied  Feb.  16.  1912.) 

1.  QnABAItTT  (I  7*)— VaUDITT— ACCKPTAHCE. 

While  notice  of  the  acceptance  of  a  mete 
proposed  guaranty  is  necessatr,  no  further  ao- 
eeptance  was  required  where  a  guaranty  con- 
tract, completely  executed  by  tbe  perties,  le- 
cited  that  sellers  agreed  to  extend  certain  credit 
to  the  buyeni  and  that  tbe  guarantor,  ia  coa- 
rideration  of  a  certain  sum  In  hand  paid,  enar- 
anteed  the  payment  of  a  e»tain  part  «  tbe 
proposed  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Onaraaty, 
Cent  Dig.  S  9:  Dec;  Dig.  S  7.*] 

2.  OuABAKTT  ($  10*)  —  VAuniTT— Oaoa  or 

SlONING. 

Where  a  guaranty  of  payment  stated  on  its 
face  that  it  was  a  eoDtinolng  guaranty  for  12 
months,  and  showed  that  the  proposal  proceed- 
ed from  the  creditor  to  the  guarantor,  the  or- 
der in  wbich  the  parties  signed  it  was  not  tUf 
terlal  to  its  validity. 

[Eld.  Note^For  other  caws,  see  Onaraaty, 
Gent  Dig.  f  10;  Dee.  Dig.  1  10.*] 

8,  OnABAlfTT  d  14*>— YAUDirr— ConsiDEBA- 

TION. 

Where  a  guaranty  contract  for  the  pay- 
ment of  a  proposed  indebtedness  of  91,000  re- 
cited on  its  face  that  It  was  made  in  conaiden- 
tion  of  $5  in  hand  paid,  of  which  receipt  wi» 
acknowledged,  it  was  immaterial  that  the  con- 
sideration was  not  actually  i>aid. 

[EH.  Note.— For  other  cases,  see  Guaran^, 
Gent.  Dig.  i  18;  Dee.  Dig.  |  14.*] 

4.  Altxbation  or  Instbuments  i8  7*) — Fill- 

mo  BUHKB-OtTARANTT. 

Where  a  guarantor  signed  a  contract  guar- 
anteeing tlie  payment  of  an  indebtedness  to  be 
contracted  by  a  certain  firm,  and  a  blank  was 
left  for  the  insertion  of  tbe  name  of  such  firm, 
which  wa«  not  tlien  exactly  known,  the  sub* 
sequent  Insertion  by  tbe  creditor  of  tbe  firm 
name  as  intended  was  not  a  material  alteration 
of  the  contract. 

[E)d.  Note.— For  other  cases,  see  Alteration 
of  Instrumsnts,  Gent  D4g.  H  84r-89;  De&  D^ 
I  7.*] 

5.  GnABAUTT  (I  86*)  —  BmxnT  or  Gbed- 
iTOBs— Plxadikgb— OoHFSOHias  or  Iudbbi- 

BDNBSS. 

Where  the  guaranty  contract  sued  on  pro* 
vided  that  the  creditor  could  compound  the  in- 
debtedness with  the  principal  debtors  witlumt 
In  any  way  affecting  the  goaran^,  it  was  not 
suffident  ror  the  guarantor  to  plead  a  com- 

B'  e.  whereby  uie  principal  debtor  was  re- 
withottt  si>eclflcally  aUeging  that  he 
F  was  thereby  released. 
[Ed.  Note.— For  other  cases,  see  Onaranty, 
Cent  Dig.  i  100 :  Dec.  Dig.  |  86.*] 

6.  OuABANxr  (H  64,  66*)  —  InsTBUonoii  — 

StIPUUTION  as  to  ColfPBOHXSK. 

Under  sndi  provision  of  the  eonttact,  a 
compromise  between  the  principal  debtors  and 
the  guarantees,  without  any  agreement  that  It 
affect  the  guaranty,  would  not  extinguish  the 
guarantor's  liability. 

[Eld.  Note.— For  other  cases,  see  Qnaianty, 
Cent  Dig.  S  76;  Dea  Di^HH  66.*] 
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7.  OiTAKAirrT  n  or  Omnrou 
— Isstm  FOB  JtntT. 

Where  the  complaint  upon  a  goaranty 
averred  that  tbe  creditors  extended  credit  to 
the  accommodated  parties  as  stipulated  in  the 
piarant7,  and  the  defeodant'g  evidence  was  that 
tlie  creditors  failed  and  refused  to  extend  the 
credit  to  tbe  full  amount  named,  the  iasae 
raised  was  for  tbe  jury. 

im.  Note.— For  other  cases,  see  Onaranty. 
Dea  Dig.  |  92.*] 

8.  BviDEiicB  (I  21S*)— Admission— Ofteb  to 

COMPBOIUBI— ADMieSIBIUTf. 

In  a  soit  on  a  gnaranty,  a  letter,  written 
by  the  guarantor  to  secure  a  settlement  with- 
out suit,  was  admissible  to  disprove  his  plea 
of  Don  est  factum,  tboogli  not  to  show  lia- 
bility. 

[Ed.  Note.^For  other  caaes,  see  Brldenec, 
CeQL  Dig.  U  746-703;  Dec.  Dig.  |  213.*] 

Appeal  firam  Glrcoit  Court,  Orenabaw  Coun- 
ty; A.  B.  Oamble,  Jndg& 

Action  by  Steiner,  Lobman  A  Frank  asalDst 
T.  W.  Bbows.  From  a.  judgment  for  itoln- 
tlffS  on  a  directed  rerdlct,  defttidaiU  ap- 
peals. Rereraecl  and  remanded.  . 

F.  B.  Brlcken  and  Tyson,  Wilson  &  Mar- 
tin, for  asq;»ellant  Pow^  &  Hamilton,  for 
aroelleea. 

MAYFIBIJ),  J.  Tbls  Is  an  action  on  a 
contract  of  gnaranty,  which  contract  was  In 
writing,  and  was  as  follows: 

"Agreement  of  Guaranty.  The  State  of  Ala- 
bama, Montgomery  County: 

"Thlfl  agreement,  made  this  the  17th  day 
of  October,  1907,  by  and  between  Stelner, 
Lobman  ft  Frank,  a  partnership,  engaged  In 
the  wholesale  dry  goods  and  notion  buainess, 
at  Montgomery,  Alabama,  of  the  one  part, 
and  T.  W.  Shows,  of  Lurerae,  Alabama,  of 
the  other  part,  witnessetb:  That  whereas, 
the  said  Stelner,  Lobman  &  Frank  have 
agreed  to  sapply  tlie  firm  of  Beall  &  Fnnda- 
bnrk,  from  time  to  time.  In  the  course  of 
trade,  with  merchandise,  on  credit,  to  the  ex- 
tent of  twenty-five  hundred  (^600.00)  dollars, 
for  a  period  of  twelve  (12)  montha  from  tbia 
date,  provided  the  said  Shows  will  enter  Into 
this  agreement  of  guaranty;  and  whereas, 
the  aald  T.  W.  Shows  la  willing  to  become 
guarantor  to  the  said  Stelner,  Lobman  ft 
Frank,  upon  a  line  of  credit  extended  to  the 
said  Beall  &  Fundabnrk,  as  hereinafter  pro- 
vided: Now,  therefore,  In  consideration  of 
the  pr^isea  and  the  sum  of  five  ($5.00)  dol- 
lars, by  the  said  Stelner,  Lobman  &  Frank  to 
the  said  T.  W.  Shows  In  hand  paid,  the  re- 
ceipt whereof  la  hereby  acknowledged  by  the 
Bsid  Shows,  the  said  T.  W.  Shows  does  here- 
by guarantee  nnto  the  aald  Stelner,  Lobman 
ft  Frank,  the  payment,  to  the  extent  of  one 
tbonaand  ($1,000.00)  donani  of  any  Indebted- 
ness which  the  said  Beall  ft  Fnndabnrk  may, 
from  time  to  tlme^  owe  the  aald  Steliwr,  Lob- 
toan  ft  Frank,  daring  tbe  continuance  of  tbla 
guaranty.  It  ia  agreed  that  the  guaranty 
hfftebj  given  Is  a  contlnnlng  gnaranty  for 


twelve  (12)  months  from  tbe  date  of  tbls 
Instrnment,  and  that  the  said  Stelner,  Lob- 
man ft  Frank  may  grant  time,  or  other  Indul- 
gence, or  compotmd  with,  or  take  additional 
securl^  tnm  the  aald  Beall  ft  Fundabnrk, 
or  extend  credit  to  tiie  aald  Beall  ft  Funda- 
bnrk in  exceas  of  twenty-five  hundred  ($2,- 
600.00)  dt^ra,  wlQiont,  in  any  ms,  affect- 
ing tbia  guaran^.  In  witness  whereof,  tbe 
said  parties  to  this  contract  have  hereunto 
set  their  hands,  the  year  and  day  first  above 
written.  [Signed]  Stelner,  Lobman,  ft  Frank, 
[Signed]  T.  W.  Shows." 

The  complaint  as  last  amended  contained 
three  counts.  Tbe  first  and  second  dedared 
upon  the  contract,  which  was  out  In  foU, 
and  tbe  third  on  the  common  connts,  wbldi 
last  count  need  not  be  considered.  Demur- 
rers to  the  complaint  being  overruled,  the  de- 
fendant filed  a  great  number  of  8[>ecial  pleas. 
Including  one  of  non  est  factum.  Demurrers 
were  sustained  to  most  of  these  pleas,  and 
the  trial  was  had  upon  pleas  1,  2,  13,  14,  A, 
and  C,  and  two  special  replications  to  pleas 
A  and  C,  whidi  replications  It  Is  unnecessary 
to  notice.  Assignments  of  error  from  1  to  21, 
Inclusive,  go  to  the  sustaining  of  demurrers 
to  special  pleaa  from  8  to  10,  and  to  pleas 
B  and  IS. 

The  defenses  attempted  to  be  set  up  in  the 
pleas,  In  varying  forms,  may  be  reduced  to 
three,  which  were:  First,  that  defendant  bad 
had  no  notice  of  the  acceptance  of  the  guar- 
anty by  the  plaintiffs ;  second,  that  the  con- 
tract, when  signed  by  defendant,  contained 
blanks  wbitdi  were  afterwards  filled  In,  such 
after  filling  In  constituting  an  alteration  of 
the  contract;  third,  that  there  was  no  suffi- 
cient consideration  to  support  the  contract, 
in  that  the  defendant  did  not  actually  receive 
tbe  recited  consideration  of  $5,  and  tiad  no 
notice  of  plaintiffs'  acc^tance  of  the  guar- 
anty, nor  of  their  furnishing  the  credit,  so  as 
to  make  it  a  binding  contract. 

[1]  None  of  theae  numerous  pleas,  to  which 
demurrers  were  austained,  was  good.  Tbe 
three  defenses  attempted  to  be  set  up  In 
them  were  not  availing  in  this  action.  It  Is 
very  true  that  notice  of  acceptance  by  the 
goarantee  of  a  mere  proposed  gnaranty,  such 
as  a  letter  of  credit,  is  necessary  to  make 
the  undertaking  binding  npon  the  guarantor; 
but  it  Is  equally  true  and  well  settled  that  no 
formal  or  farther  acceptance  Is  necessary 
where  tbe  guaranty,  as  In  tbls  case,  is  a 
bilateral  contract,  completely  executed  by 
both  parties,  reciting  on  its  face  that  It  Is 
execnted  upon  a  recited,  even  though  nom- 
inal, consldwatlon. 

These  two  rules  are  wall  settled  by  the  8n- 
preme  Oonrt  of  the  United  States,  in  the 
case  of  Davis  v.  Weills,  104  U.  8.  159.  26  L. 
Kd.  68a  It  is  there  said:  "In  Adams  v. 
Jones,  12  Pet.  207,  218  [8  Ll  Ed.  10fi8]  Hr. 
Justice  Story,  delivering  the  opinion  of  the 
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court,  said:  'And  the  question  which,  under 
this  view,  ia  presented  Is  wheth^,  upon  a 
letter  of  Kuaranty,  addressed  to  a  particular 
person  or  to  persons  generally,  for  a  fntore 
credit  to  be  given  to  the  party  in  whose  fa- 
vor the  guaranty  is  drawn,  notice  Is  neces- 
sary to  be  given  to  the  guarantor  that  the 
person  glring  the  credit  has  accepted  or  act- 
ed upon  the  guaranty  and  given  the  credit 
on  the  faith  of  It.  We  are  all  of  the  opinion 
that  It  Is  necessary;  and  this  is  not  now  an 
opoi  question  in  this  court,  after  the  deci- 
sions which  have  been  made  in  Russell  v. 
Clark,  7  Crancb,  69  [3  L.  Ed.  271] ;  Bdmond- 
ston  V.  Drake,  5  Pet  624  [8  L.  Ed.  251]; 
Douglass  Y.  R^olds,  7  Pet  113  [8  L.  Ed. 
626];  Lee  t.  Didc,  10  Pet  482  [9  L.  Ed.  503], 
etc' " 

But  It  l8  furtber  on,  in  the  same  opinion, 
■aid:  '^f  the  guaran^  la  made  at  the  re- 
qneet  of  tbe  soarantee.  It  tiien  becomes  the 
anavw  of  tbe  guarantOT  to  a  propoeal  made 
to  blm,  and  Us  delivery  to  or  for  tbe  use  of 
tha  guarantee  completes  the  communication 
betweoi  them  and  constitutes  a  contract 
The  same  result  follows,  as  declared  In 
Wildes  V.  Savage,  supra  [1  Story,  22,  Fed. 
Oaa.  No.  17,658]>  wbexe  the  agreemoit  to  ac- 
cept la  contemporaneous  with  tbe  guaranty, 
and  oonatitntes  its  consideration  and  basis. 
It  must  be  so  wbererer  there  Is  a  valuable 
oon^dwatloik,  other  than  the  expetited  ad- 
vanced to  be  made  to  tbe  principal  debtor, 
wbich,  at  tbe  time  the  undertaking  Is  given, 
passes  from  tbe  guarantee  to  tbe  guarantor, 
and  equally  so  where  the  instrument  is  In 
the  form  of  a  bilateral  contract  In  which 
the  guarantee  binds  himself  to  make  the  con- 
templated advances,  or  which  otherwise  cre- 
ates, by  Its  recitals,  a  privity  between  the 
guarantee  and  the  guarantor ;  for  In  each  of 
these  cases  tbe  mutual  assent  of  the  parties 
to  the  obligation  is  either  expressed  or  neces- 
sarily implied." 

Such  were  the  undisputed  facts  In  this 
case,  appearing  on  the  face  of  the  complaint 
Tbe  guaranty,  whlt^  was  set  out  in  the  com- 
plaint, recited  that  the  proposal  came  from 
the  guarantees  to  the  guarantor,  and  was 
accepted  by  him  upon  a  recited  consideration 
of  fS  paid,  and  of  tbe  proposed  credit  of 
^000,  to  be  extended  to  and  for  the  benefit 
of  a  tiitrd  party  named  therein. 

[2]  Moreover,  this  was  a  continuing  con- 
tract of  guaranty  for  the  term  of  one  year; 
such  being  expressly  declared  in  the  con- 
tract It  was  therefore  wholly  Immaterial 
who  signed  tlie  contract  first  or  what  was 
the  order  tn  which  the  parties  signed  It 
Hence  the  pleas,  setting  up  the  fact  that  tbe 
contract  was  signed  by  defendant  first  and 
that  be  did  not  know  that  plaintiffs  bad 
signed  It.  were  Immaterial ;  It  being  shown 
on  the  foce  of  the  contract  that  tbe  proposal 
proceeded  from  the  guarantees  to  the  guar- 
antor. 

[3]  It  was  likewise  immaterial  that  tbe  re- 


cited consideration  of  fS  was  not  actually 
paid,  as  recited.  This  same  question  was 
also  disposed  of  In  the  cited  case  of  Daris 
V.  Wells,  supra,  104  U.  S.  167,  168,  26  L. 
Ed.  6S6,  In  which  tbe  court  said:  "It  is 
not  material  that  the  expressed  consider- 
ation is  nominal.  That  point  was  made,  as 
to  a  guarantee,  substantially  the  same  as 
this.  In  the  case  of  Lawrence  v.  McGalmont 
2  How.  426,  452  [11  L.  Ed.  326],  and  was 
overruled.  Mr.  Justice  Story  said:  The 
guarantor  acknowledged  the  receipt  of  tbe 
(1,  and  Is  now  estopped  to  deny  It  If  sbe 
has  not  received  it  sbe  would  now  be  enti- 
tled to  recover  it  A  valuable  conslderatloD, 
however  small  or  nominal.  If  given  or  stlpo- 
lated  for  In  good  faith.  Is,  in  tbe  absence  of 
fraud,  sufficient  to  support  an  action  on  any 
parol  contract;  and  this  is  equally  true  u 
to  contracts  of  guaranty  as  to  othiee  con- 
tracts. A  stipulation  in  consideration  of  n 
is  Just  as  efCectoal  and  valuable  a  coosiders- 
llon  as  a  larger  sum  sttpnlated  for  or  paid.' " 

[4]  There  was  notbbic  In  tbe  pleas  whicb 
attonpted  to  allege  an  alteratkm  hj  tbe  fill- 
ing  In  of  tbe  blanks.  If  tim  fftcts  set  up  is 
such  pleas  were  true,  they  showed  that  tlie 
defmdant  bound  by  the  contract  wbea 
the  blanks  wore  filled  In.  The  blank  to  be 
filled  in  was  wholly  immaterial  to  the  con- 
tract; the  engagement  would  have  bea 
binding  with  the  blank  remaining,  tm  It  waa 
merely  a  blank  for  tbe  name  of  the  partner 
dilp  to  wbteh  tbe  goods  were  to  be  furnish- 
ed. The  partners  were  known,  but  tbe  exact 
name  of  tbe  partnership  had  not  bem  agreed 
upon;  and  when  It  was  agreed  upon  it  waa 
inserted  in  the  blank  space.  This  was  fully 
understood  by  all  tbe  parties.  The  defend- 
ant by  signing  the  contract  in  that  condition, 
authorized  the  holder  to  fill  in  this  blank 
when  thb  facts  were  known ;  and  hence  it 
was  as  binding  upon  him,  as  a  contract,  as 
if  the  name  bad  been  inserted  in  the  blank 
space  when  he  affixed  his  signature. 

"1.  There  are  two  general  rules  which  ap- 
ply to  the  law  as  to  filling  In  blanks  in  writ- 
ten instruments:  First  uo  one  can  found  a 
title  upon  a  forgery  (7  C.  B.  Eng.  448  ;  30  L. 
J.  C.  P.  117) ;  sec(md,  'where  a  man  has  will- 
fully  made  a  false  assertion  calculated  to 
lead  others  to  act  upon  It  and  they  have 
done  so  to  their  prejudice,  he  is  forbidden, 
as  against  them,  to  deny  that  assertion'  (31 
L.  J.  Ex.  436).  It  has  been  held  that  a  deed 
or  bond  containing  Uanks  delivered  to  tbe 
grantor's  agent  may  sutisequently  be  filled  op 
and  effectually  delivered  by  him.  [GIbbs  & 
Labuzan  v.  Frost  &  Dlcfcinson]  4  Ala.  720; 
[Duncan  v.  Hodges,  4  McGord  (S.  C.)  230]  17 
Am.  Dec.  734:  [Reed  v.  Morton.  24  Neb.  760, 
40  N.  W.  282]  1  L.  B.  A.  786  [8  Am.  St  Bcp. 
247]." 

"3.  It  has  been  said  by  the  Snpreme  Coart 
of  the  United  States:  *We  agree  that  by 
signing  and  acknowledging  tbe  deed  In  blank, 
and  delivering  It  to  an  agent  with  expressed 
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or  Implied  aatbortty  to  fill  up  tbe  blanlc, 
perfects  the  coDveyanCfr,  and  Its  validity  can- 
not well  be  doubted.'  tDrury  v.  Foster]  2 
Wall.  24  [17  L.  Ed.  780]."    6  Mayf.  Dig.  86. 

[E]  Pleas  11,  12,  E.  and  F,  wbicb  attempt- 
ed to  set  up  a  compromise  of  the  Indebted- 
ness due  from  Beau  ft  Fnndaburk  to  plain- 
tlffa  for  wblcb  defendant  was  guarantor, 
were  not  suffldent,  and  demurrers  thereto 
were  properly  sustained.  Under  this  partic- 
ular gaaranty,  It  was  necessary  for  such 
pleas  to  all^e  that  the  defendant  was  there- 
by released;  It  was  not  sufficient  to  allege 
that  the  prlnd^  debtor  was  released,  be- 
cause the  guaranty  expressly  authorized 
plalntlCb  to  compound  with  the  d^tors,  with- 
out affecting  £he  guaranty. 

[6]  Construing  the  pleas  most  stroivlj 
against  the  pleads,  defendant  was  not  re- 
leaeed  by  such  gmeral  asalgnmait  by  the 
debtw.  We  are  of  the  oi^lon,  however,  that 
ttie  court  erred  In  giving  tile  aflBrmatlve 
diarge  for  the  iAainttfl&»  under  the  evidence 
shown  Vy  this  record,  anO  mHni  tbe  issues 
on  which  the  trial  was  bad. 

[7]  Tbe  contract  of  gnaran^  upon  which 
this  suit  was  brought  was,  as  before  stated, 
a  bilateral  undertaking,  signed  by  both  the 
guarantees  and  the  guarantor.  The  under- 
taking on  tbe  part  of  the  guarantees  was, 
that  they  would  extend  a  line  of  credit  to 
Beall  &  Fnndaburk,  to  tbe  amount  of  92,600, 
during  the  next  year,  in  consideration  that 
defendant  would  guarantee  the  payment  of 
the  amount  of  $1,000.  The  amended  com- 
plaint alleged  that  th^  did  so  credit  Beall 
ic  Fnndaburk,  to  that  amount,  during  the 
year,  and  that  waa  therefore  made  a  mate- 
rial averment  It  Is  true  that  the  plaintiffs' 
evidence  proved  this  averment  without  dis- 
pute; but  tbe  defendant's  evidence,  that  of 
both  Beall  A  Fundaburk,  denied  that  cred- 
it was  ext^ded  to  the  amount  named  In  the 
contract  and  alleged  In  tbe  complaint,  and 
declined  to  furnish  the  full  amount,  and 
showed  that  it  was  extended  to  an  amount 
less  than  that  named.  It  was  therefore  for 
the  Jury  to  say  whether,  as  to  this  averment, 
they  believed  tbe  evidence  of  tbe  plaintiffs 
or  tbe  evidence  of  the  defendant.  The  ef- 
fect of  the  charge  was  to  take  this  question 
from  the  Jury,  which,  of  course,  rendered  the 
charge  erroneous.  We  do  not  now  decide 
that  It  was  necessary  for  the  complaint  to 
allege  that  credit  was  extended  to  the 
amount  of  $2,500;  but  the  complaint  was 
amended  by  changing  tbe  amount  of  the  cred- 
it alleged  to  have  been  extended  from  $2,450 
to  $2,500,  thus  emphasizing  the  importance 
of  the  averment.  It  was  thus  clearly  made 
a  material  averment 

[S]  The  defendant  utterly  failed  to  prove 
bis  special  plea  of  non  est  factum.  His  own 
testimony,  aa  well  as  the  other  evidence, 
showed  that  be  did  execute  the  contract  sued 


upon.  The  letter  written  him  was  prop- 
erly admitted  In  evidence  to  disprove  this 
plea.  While  it  is  a  letter  touching  a  settle- 
ment of  the  matter  In  dispute,  and  shows 
that  It  was  written  to  avoid  a  suit,  and  was 
therefore  not  admissible  to  show  liability 
under  it  yet  It  was  admissible  to  show  that 
he  did  execute  the  contract 

As  the  case  must  be  reversed,  we  will  not 
pass  upon  those  questions  which  may  not 
arise  on  another  trial;  but  we  would  suggest 
that  the  proof  should  be  more  certain  that 
the  copies  of  letters  written  by  plaintiffs 
were  true  and  correct  transcripts  of  the  orig- 
Inals,  and  that  the  originals  were  addressed 
And  properly  posted  to  the  addressees,  than 
it  appears  to  have  been  upon  this  trial. 

Reversed  and  remanded.  All  the  Justices 
concur,  save  DOWDBLt^  a  J„  not  sittlnSi 


BEABD  V.  DU  BOSB. 
(Supreme  Court  of  Alabama.   Feb.  8,  1912.) 

Appbai.  and  Ebbob  (I  007*)— BsvxBW— Bill 

or  ExcBFTions. 

Giving  the  affirmative  charge  for  defend- 
ant in  ejectment  is  not  shown  error  by  a  bill 
of  exceptfoDB  not  pnrporting  to  set  ont  all  or 
BobBtantially  all  the  evidence;  it  being  pre- 
sumable that  defendant  introduced  evidence 
not  In  conflict  with  that  of  plaintiff,  establish- 
ing a  complete  defease. 

[Ed.  Note.— For  otiier  eases,  see  Appeal  and 
Error,  Cent  Dig,  U  29U-2910;  Dee.  Oig.  % 

Dowdall,  0.  J.,  and  Sayre,  J.*  dissenting. 

Appeal  from  Circuit  Court,  Pike  Coun^; 

H.  A.  Pearce,  Judge. 

Action  by  J.  S.  Beard  against  John  Du 
Bose.  Judgment  for  defendant  Plaintiff  ap- 
peals. Affirmed. 

Ball  ft  Bamford  and  Foster,  Samford  & 
Carroll,  for  appellant    Boykln  Owen^  for 

appellee. 

McCLEILLAN,  J.  Statutory  ejectment  by 
appellant  against  appellee  to  recover  a  lot 
in  the  city  of  Troy,  Ala.  The  court  gave,  at 
the  request  of  the  defendant,  tbe  general  af- 
firmative charge,  with  hypothesis,  In  his  be- 
half. 

Tbe  bin  of  exceptions  does  not  purport  to 
set  out  or  to  contain  all,  or  even  substantial- 
ly all,  of  the  evidence  before  the  trial  court 
This  being  the  condition  of  the  bill  before  the 
court  in  the  present  appeal,  the  following 
language  of  Chief  Justice  Dowdell,  to  be 
found  in  Lewis  Land  ft  Lumber  Co.  v.  In- 
terstate L.  Co.,  163  Ala.  502,  693,  50  South. 
1036,  Is  apt  and  Its  doctrine  Is  decisive  In 
the  premises;  "When,  on  appeal,  the  bill  of 
exceptions  fails  to  recite  that  it  contains  all 
of  the  evidence,  this  court  will  presume  any 
state  of  the  evidence  which  will  sustain  tbe 
giving  or  refusal  of  an  instruction  by  the 
trial  court."   The  quoted  decision  has  been 
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accepted  as  anthorltatlTe  on  the  point  noted 
In  theee  mbseqnent  dedslona:  Ventrees  t. 
Town  of  Clayton,  165  Ala.  349,  362,  51  SontlL 
763;  Lamar  t.  King.  168  Ala.  286,  289,  63 
South.  279.  In  the  last-cited  decision  (168 
Ala.  285.  289,  63  South.  279.  281).  It  was  said: 
"But,  while  the  bill  of  exceptions  was  drawn 
in  a  way  which  Indicates  with  a  degree  of 
probability  that  it  contains  the  evidence  upon 
which  the  case  was  tried,  there  Is  no  formal 
statement  that  such  is  the  case  nor  the  equlT- 
alent  of  any  such  statement.  This  court  baa  In 
a  great  number  of  cases  rigorously  applied  the 
rule  that,  where  a  bill  of  exceptions  falls  af- 
firmatively to  show  that  It  contains  all  the 
evidence,  any  state  of  the  evidence  will  be  pre- 
sumed to  uphold  the  rulings  of  the  trial  court. 
A  case  especially  in  point  Is  Southern  Mutual 
Ins.  Co.  V.  Holcombe,  35  Ala.  327.  followed 
recently  In  Lewis  Land  &  Lumber  Co.  v. 
Interstate  L.  Co.,  163  Ala.  592  [50  South. 
1036]."  The  rule  quoted  ante  Is  aptly  sup- 
ported  by  the  following,  among  other,  deci- 
sions delivered  here;  Barnes  v.  Mobley,  21 
Ala.  232;  Bradley  t.  Andreas,  30  ,Ala.  80, 
82;  Lovett  T.  Chlsolm,  30  Ala.  88,  90;  Stein 
T.  Feltfaelmer,  31  Ala.  67,  68;  Com'rs  v.  God- 
win, 30  Ala.  242,  244:  Wyatt  v.  Stewart,  34 
Ala.  716,  721,  722;  Taylor  v.  McEIrath,  35 
Ala.  330,  333;  Alexander  T.  Alexander,  71 
Ala.  297;  M.  ft  E.  By.  Co.  Kolb,  73  Ala. 
405,  49  Am.  Bep.  54 ;  Eeep  v.  Kelly,  29  Ala. 
322,  324;  PosUl  Tel.  Co.  v.  Hulsey,  115  Ala. 
193,  207,  22  South.  864;  Shafer  T.  Hausman, 
139  Ala.  240.  35  South.  691  (wberefrom  the 
language  in  Lewis  Land  &  Lumber  Go.  t. 
Interstate  L.  Co.,  supra,  was  taken);  Sanders 
T.  Stein,  128  Ala:  633,  634.  29  South.  686. 

Applying,  as  must  be  done,  the  quoted 
rule  to  this  appeal,  error  In  the  giving  of  the 
fiflirmatlve  charge  stated— the  only  assign- 
ment of  error  made — Is  not  shown  to  have 
been  committed. 

It  is  sn^ested  that  the  holding  in  Baker 
V.  Patterson,  55  South.  135,  requires  a  dif- 
ferent conclusion.  The  writer  having  dls- 
eented  therefrom,  expressing  at  length  his 
views  upon  the  matter  therein  dlscueaed.  Jus- 
tice Anderson,  who  did  concur  therein,  has 
kindly  written  for  the  court  In  response  to 
the  suggestion  stated,  and  so,  as  follows: 
"The  majority  of  the  court  concur  in  the 
opinion,  but  do  not  wish  to  be  understood  as 
expressly  or  Indirectly  overruling  the  recent 
case  of  Baker  v.  Patterson,  55  South.  136. 
They  think  that  there  is  a  broad  distinction 
between  said  case  and  the  case  at  bar.  In 
the  Patterson  Case,  supra,  there  was  the 
4emand  and  a  general  denial  of  same — ^no 
special  defense  whatever ;  the  only  Issue  be- 
ing the  existence  vel  uon  of  plaintlflTs  claim 
as  set  out  In  the  complaint.  Therefore,  un- 
der the  iesne  as  made  by  the  pleading,  and 
upon  which  the  trial  was  had,  if-  matters 
not  wtiat  facts  additional  to  those  disclosed 
by  the  bill  of  exceptiona  either  party  may 


have  proved,  there  would  necessarily  be  a 
conflict  as  to  the  real  and  only  issue,  and 
which  would  make  the  giving  of  the  general 
charge  improper.  In  othw  words,  there  was 
a  conflict  In  Uie  evid^ce  upon  the  one  ma- 
terial fact  in  the  case,  and  wliatever  else 
may  have  been  proven  under  said  issue  there 
wonld  still  remain  a  conflict,  and  thus  make 
the  decision  of  the  case  a  question  fbr  the 
Jury,  and  not  for  the  court,  by  giving  the 
general  affirmative  charge.  Here  we  have 
a  different  case.  The  bill  of  exceptions  does 
not  disclose  all  of  the  evidence,  and  the  de- 
fendant may  have  Introduced  evidence  which 
might  not  have  conflicted  with  the  plain- 
tiff's evidence,  and  yet  It  may  have  estab- 
lished a  complete  and  undisputed  d^ense  to 
the  plaintiff's  action.  The  action  was  eject- 
ment, and  under  the  general  issue  the  de- 
fradant  had  the  right  to  defeat  the  plain- 
tiff's recovery  by  showing  that  he  did  not 
have  the  title,  and  which  could  have  been 
done  without  disputing  or  contradicting  any 
of  the  plaintiff's  evidence.  The  plaintiff 
proved  certain  facts  to  establish  title,  and 
these  facte  may  have  all  beoi  true;  yet  the 
defendant  may  have  shown  that  he  had  ac- 
quired a  title  through  a  superior  source  to 
that  of  the  decedent,  Betsle  Do  Bose,  and 
through  whom  the  plaintiff  claims  title  to 
the  land,  and  there  was  nothing  in  the  rec- 
ord to  show  that  the  defendant  was  claiming 
under  a  common  scarce.  He  was  the  hus- 
band of  Betsle  Du  Bose,  it  Is  true,  but  he  did 
not,  under  the  record,  claim  the  land  solely 
and  only  by  the  marital  right  to  same;  but, 
from  aught  that  appears,  he  may  have  bad 
a  superior  title  to  that  of  his  wife's,  and 
which  may  have  been  shown  without  disput- 
ing the  plalntUTs  evldoice  in  the  slightest, 
or  he  may  have  had  a  deed  from  her,  made 
before  her  death." 

In  the  writer's  opinion,  the  stotement  of 
Justice  Anderson  that  "there  is  a  broad  dls> 
tinction  between  said  case  [Baker  r.  Patter- 
son] and  the  case  at  bar"  is  obviously  cor- 
rect; for  in  that  case  a  conflict  in  the  evi- 
dence appeared;  whereaa  In  the  case  at  bar 
no  conflict  appears. 

Affirmed. 

SIMPSON.  ANDEfiSON,  MATTIBLD,  and 
SOMEBVILLE.  JJ.,  concur.  DOWDELU  OL 
J.,  and  SAYRE,  X,  dissent. 


PALMER  V.  SIMS  et  aL 
(Supreme  Court  of  Alabama.    Feb.  17,  1912.) 
Tenancy  in  Common  (|  16*)— AnvEBSs  Pos- 

SB88I0H— EvniBNCE. 

In  partition  of  the  land  of  an  intettate, 
one  of  the  heirs  claimed  title  by  virtne  of  a 
parol  gift  from  the  intestate  followed  by  10 
years  adverse  posseBBion.  After  the  death  of 
the  intestate,  and  until  a  few  years  before  the 
action  was  commenced,  the  Intestate's  hes- 
band  had  been  in  i>oB8eBBfon.  but  it  was  allei;- 
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«d  as  the  agoit  of  tt*  cbimaDt.  There  was  no 
proof  of  actual  knowledae  hj  the  other  heirs 
that  the  hoshand  was  boldinir  as  agent,  instead 
of  in  his  own  right  as  sDrriving  husband.  Held, 
that  the  claimant  had  not  proved  a  cBsseiuii  of 
the  other  ootenants,  and  hence  had  not  estab- 
lished adrerae  irassesslon. 

[Bd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  H  42-62;  Dec  Dig.  f 

Appeal  from  Obancery  Court,  ChamberB 
County ;  W,  W.  Whiteside,  Chancellor. 

Action  by  James  A.  Sims  and  others 
against  Mary  Jo  Grwln  Palmer  and  others 
for  partition  of  certain  real  estate.  From  a 
decree  ordering  partition,  Mary  Jo  Brwln 
Palmer  appeals.  Affirmed. 

Barnes  ft  Denson,  tm  appeiaant.  Hlnes  & 
Faller,  for  appellees. 

BAXBE,  J.  The  parties  to  this  bill  for 
putttlm  are  the  brothers  and  slst^  neph- 
ews snd  nteces,  heirs  at  law  of  Stisan  Er^ 
win.  and  claim  mder  her.'  All  parties,  sare 
tbB  arotflant,  Mary  Jo  Brwln  Palnrar,  are 
agreed  tiiat  a  decree  for  partition  was  prop- 
er. Mrs.  Palmer  claims  the  oitlre  fee  nnder 
a  paiol  gift  fnnn  her  atmt  Mrs.  Bnrin,  and 
10  yean  adv«se  possec^don  contlnnoasly 
beld  snbeequcnt  to  the  gift  The  evidence  is 
meager.  iHUtteiilarly  so  that  ottered  by  the 
conteaUng  d^Mndant  In  snpport  of  her  al- 
leged title.  Her  eridenoe  takes  the  shape  of 
a  shewing  admitted  sobject  to  legal  excep- 
tions, In  which  she  and  another  witness 
state  that  ICib.  E^mia  some  ttme,  a  very 
short  time  It  m^  be,  before  faer  death, 
whldk  ooeorred  some  IB  or  16  years  ago, 
care  the  land  to  li«r,  and  that  sobaeqnently 
J.  H.  Brwbi,  hnsband  ot  the  former  owner, 
remained  in  posssssUmt  both  before  and  af t- 
«■  hto  wine's  death,  holding  adversely  for 
Mrs.  Palmer  mitU  bis  death,  which  occurred 
two  or  Ihree  years  before  ttie  Mil  was  filed. 
Prior  to  her  death  Mrs.  Brwln  lived  on  the 
place  with  ber  husband,  and.  since  the  death 
of  the  latter,  tt  has  been  held  and  claimed  by 
Mrs.  Palmer.  This  allied  parol  gift,  nnless 
fidlowed  by  10  yaus  adverse  possession,  was 
inettectoal  to  pass  title.  The  statement  as 
tothenatnreof  defSendant^i  title  and  holding 
is  made  In  these  words:  'TFhe  land  In  con- 
trov&ny  was  given  to  said  Mary  Jo  Palmer 
by  Mrs.  Erwin  In  her  lifetime,  and  J.  H. 
Erwln,  before  the  death  of  Mrs.  ErwIn,  took 
charge  of  the  land  as  the  agent  of  Mary 
Jo,  and  not  nnder  his  r^t  under  the  stat^ 
ate  as  husband  of  Mrs.  Erwin.  after  her 
death,  and.  since  J-  H.  Erwin  took  posses- 
sion as  agent,  said  Maiy  Jo  has  bera  In  the 
open,  emtbuums,  notorlons,  adverse  posaea* 
slon  of  said  land,  claiming  to  own  the  sam^ 
and  has  been  In  snch  adverse  possession  for 
more  than  10  yean  before  the  filing  ot  this 
salt."  ThOTe  is,  on  tike  othw  band,  evldnace 
going  to  diow  that  J.  H.  Brwln  after  his 
wife's  death  was  claiming  to  hold  in  virtue 

•For  otker  «■*•■  MS  mum  topic  sod  smUoo  NUHBBR  Ui  Doe.  Dls.  *  Aai>  l>ls.  lUr  No.  Swlw  ft  Bao't  liLdtw 
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of  his  statutory  right  as  hw  Borrlvtug  hus< 
band.  It  is  plain  that  nothing  done  during 
the  life  of  Mrs.  Erwin  sufficed  to  vest  title 
in  Mrs.  Palmer.  Nor  does  It  app^t  that  the 
posaession  held  by  J.  H.  Brwln,  after  Mrs. 
Grwin's  death,  amounted  to  a  disseisin  of 
her  heirs  other  tiian  the  contestU^  defend- 
ant.  Upon  her  death,  owning  the  property, 
her  heirs  became  tenants  in  rommon,  and 
though  defendant's  evidence,  stated  as  it 
Is  in  the  form  of  a  mere  conclusion  of  the 
witnesses,  be  glvm  effect  according  to  the 
utmost  of  Its  Import,  It  falls  short  of  that 
measure  of  proof  necessary  to  show  a  dis- 
seisin of  cotenants  by  a  cotenant  In  order 
to  give  effect  as  a  disseisin  to  J,  B.  Er- 
wln's  holding  nnder  the  particular  clrcam- 
stances  here  shown,  it  was  further  neces* 
sary  to  carry  hon»  to  Mrs.  Palmer^  cohein 
actual  knowledge — not  mere  notice— that  he 
was  holding  In  repudiation  of  their  rl^ts 
and  for  Mrs.  Palmer  exclusively.  AshfOrd 
V.  Ashford.  136  Ala.  681,  34  South.  10,  06  Am. 
St.  Rep.  82;  OUver  v.  Williams,  163  Ala.  376, 
60  Sooth.  087.  The  bai»  atatement  that  he 
was  bidding  for  defendant  and  advecsdy  did 
not  safflce.  So  then,  tiiongh  It  be  ocmeeded 
that  the  mm  cmclaslons  of  defendant's  wit- 
nesses shonld  have  consideration  as  compe- 
tent evidence,  and  the  evidmee  going  to 
show  that  J.  H.  Brwln  was  luAdlng  In  virtne 
of  his  statutory  right  as  survl^ng  husband 
be  tilmlnated,  defendant's  dalm  of  exdoMve 
right  and  title  has  failed  In  the  proot  Hlur 
ton  V.  Farmer,  148  Ala.  2U.  42  Sooth.  668. 
121  Am.  St  Rep;  68. 

Let  the  decree  be  affirmed. 

Affirmed.  All  the  Justices  cmcar. 


LEWIS  V.  McBBIDB  et  sL 
(Supreme  Court  of  Alabama.  Feb.  9, 1912.) 

1.  MOBTQAQES  (I  694*)— RlOKlCPTtOV— RIGHT 

OF  QaAirrsB— '^RioBT  or  RBomcpnoM." 
A  sale  by  a  mortgagor  of  his  eqai^  of  re- 
demption, made  after  a  mortgage  sale,  is  not 
an  essignment  of  the  "risht  of  redemption" 
given  by  Code  1907,  {  6746,  and  his  grantee  is 
not  entitled  to  redeem. 

[Bd.  Note. — For  other  eases,  see  Mortgages, 
Cent  Dig.  S  17U;  Dec  Dig.  i  694.« 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  p.  6229.1 

2.  MoBTOAQGS  (1 501*)— "Equitt  of  Redeuf- 
tion"— "Right  or  Redemptiok." 

The  "equity  of  redemption"  Is  the  mort- 
gagor's interest  before  foreclosore;  while  bis 
"right  of  redemption"  is  a  mere  personal  privi- 
lege given  by  statute  to  the  mortgagor  after  a 
sale  nnder  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec  Dig.  I  6ffl.« 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3.  pp.  2447-2449;  voL  8,  p.  7653;  voL  7, 
p.  6229.] 

3.  MOBTOAQES   (S  606*)— Rkdkicftion— GON- 
DmOlTS  PUCSOIKT. 

One  seeking  to  redeem  from  a  mortgage 

sale  must  tender  and  deposit  In  court  the  pur- 
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chase  monsy,  with  liitere«t»  on  the  refusal  of 
the  puTcbaser  at  the  sale,  or  his  grantee,  oq 
demand,  to  furnish  a  statement  of  the  debt  and 
lawful  cbarKea. 

[Ed.  Note.~ror  other  cases,  eee  Mortncea, 
Cent.  Dig.  H  1788-1794;  Dec  Dig.  {  O^J] 

Sayre,      dissenting  in  part. 

Appeal  from  Cbancery  Court,  Butler  Coun- 
ty;  L,  D.  Gardner,  Chanc^lor. 

Suit  by  Bfae  Lewis  agab^t  J.  J.  HcBride 
and  another.  From  a  decree  for  defendants, 
plaintiff  appeals.  Affirmed. 

R.  B.  Smythe  and  John  V.  Smithy  for  ap- 
pellant Powell  &  Hamilton  and  Lane  & 
Lane,  for  aivelleea. 

SIMPSON,  J.  This  la  a  bill  by  the  appel- 
lant, seeing  to  redeem  land  that  had  been 
sold  by  virtue  of  a  power  of  sale  In  a  mort- 
gage. The  mortgage  was  made  by  George 
Lewis  to  Powell,  Hamilton  St  Lane.  The  re- 
spondent J.  J.  McBrlde  purchased  at  the 
mortgage  sale  and  afterward  sold  the  prop- 
erty to  the  other  respondent  T.  B.  Brown. 
After  the  sale  under  the  mortgage,  said 
George  Lewis  executed  a  paper  In  words  as 
follows,  to  wit:  grant,  bargain, 

sell,  transfer,  set  orer  and  assign,  and  do 
by  these  presents,  grant,  bargain,  sell,  con- 
vey, transfer,  set  over  and  assign  to  Mae 
Lewis  all  of  my  right,  title  and  interest  to 
my  equity  of  redemption  in  and  to  a  certain 
mortage  executed  by  George  Lewis."  etc; 
going  on  to  describe  tbe  land  covered  by  the 
mortgage. 

The  original  bill  alleges  that  tbe  sale  by 
McBrlde  to  Brown  was  on  credit,  and  that 
tbe  legal  title  remained  In  McBrlde,  and  the 
amendment  to  the  bill  sets  out  the  terms  of 
the  contract  of  sale,  and  reiterates  the  fttct 
that  tbe  legal  title  remained  in  McBrlde. 
Brown,  the  purchaser,  is  in  possession  of  the 
land.  The  original  bill  showed,  by  exhibit, 
a  written  demand  on  McBrlde,  10  days  before 
the  filing  of  the  bill,  for  a  statement  of  tbe 
debt  and  lawful  charges.  No  tender  ot  any 
moD^  is  alleged;  nor  la  any  mon^  de- 
posited In  court 

After  demurrer  to  tbe  original  bill  had 
been  sustained,  the  complainant  filed  an 
amendment,  alleging  that,  after  the  decree 
sustaining  the  demnrm,  the  complainant 
had  made  a  written  demand  on  said  Brown 
for  a  statement  of  the  d^t  and  lawfnl 
chai^;  that  10  days  bad  elapsed  since 
said  demand ;  and  that  said  Brown  had 
failed  to  furnish  tbe  statement,  and  bad  re- 
fused to  famish  the  same,  "saying  tbat  It 
was  none  of  his  business  to  do  so,  and  tbat 
this  was  a  matter  for  J.  J.  McBrlde  to  at- 
tend ta"  StUl  tbe  complainant  does  not  al- 
lege any  tender  of  any  money ;  nor  does  she 
deposit  any  mon^  In  eotirt 

[1, 2]  The  first  question  which  arises  Is 
whether  the  complainant  Is  entitled  to  re- 
deem at  all.  It  Is  true  tbat  section  6748  of 


tbe  Code  of  1907  anthorlzee  tbe  assignee  of 
the  "right  of  redemptton,"  as  well  as  tbe 
assignee  of  tbe  eguUy  of  redemption,  to  re- 
deem. According  to  numerous  decisions  of 
this  court  the  equity  of  redemption  Is  that 
interest  in  the  land  which  is  beld  by  tbe 
mortgagor,  before  foreclosure;  while  the 
right  of  redemption  is  not  an  interest  In  tbe 
land  at  all,  but  a  mere  personal  prlrtlege 
given  by  statute  to  the  mortgagor  after  tbe 
land  has  been  sold  under  the  mortgage.  It 
is  true  tbat,  at  the  time  of  the  execnUon  of 
tbe  instrument  in  question,  said  Geo^ 
Lewis  did  not  have  any  equity  of  redemption 
in  the  land ;  but  can  we  Infer  that  because 
a  party  making  a  quitclaim  deed  has  no  in* 
terest  in  the  property  named,  he  intended 
to  convey  something  else,  not  named  In  tbe 
paper?  We  think  this  would  be  a  dangerous 
principle  to  assert  and  wo  therefore  hold 
thaf  the  Instrument  in  question  was  not  an 
assignment  of  the  statatory  right  of  redonik 
tlon. 

[S]  We  hold  also  that  tbe  chancellor  co^ 
rectly  held  that  under  tbe  ruling  of  this 
court  In  tbe  case  of  Francis  et  aL  r.  White, 
Adm'r,  142  Ala.  600,  39  South.  174,  the 
amount  of  the  purchase  money,  with  into^ 
est  should  have  been  tendered  and  dwosited 
In  court 

The  Judgment  of  the  court  is  affirmed. 

Affirmed.  AH  the  Justices  concur,  exceiA 
SAYRE,  J.,  who,  while  concurring  In  the  re- 
sult on  other  points,  thinks  that  Hoe  ood> 
veyance  carried  the  right  of  redemption. 


CENTRAL  OF  GBORGU.  BT.  CO.  v.  ROUSE. 
(Supreme  Court  of  Alabama.    Fel>.  8,  1912.) 

1.  QUXKTIITO  TETLB  (I  2S*)— BXQHX  TO  8UB- 

"Pbacbablx  Poasnssion:" 

One  in  peaceable  lussesslon  under  a  claim 
of  ownership,  as  distlngnlshed  from  possession 
which  Is  disputed,  la  within  the  statute  author- 
izing one  in  "peaceable  possession,"  actual  or 
conatructlTe,  to  sue  to  quiet  title,  and  the  fact 
tbat  the  right  to  tbe  poasesalon  is  disputed 
does  not  defeat  tbe  right  to  sue;  but  where 
tbe  poaaession,  as  distingalshed  from  the  right 
to  it,  la  disputed,  the  suit  will  not  lie. 
.  [Bd.  Note.— For  other  cases,  see  Qnietiof 
Tiae,  Cent.  Dig.  |{  S6,  66  ;  Dec.  Dig.  |  23.* 

For  other  definitions,  see  Words  and  Phrase^ 
VOL  6»  p.  5256;  voL  8,  p.  7749.] 

2.  QtnETnro  TnuE  (|  44*)— Rioar  to  Suk— 
Pbaceablb  Possession. 

One  suing  to  quiet  title  ield  not  to  show 
sacb  peaceable  possesion  as  Is  essential  un- 
der the  statute  to  maintain  the  salt 

[Ed.  Note.— For  other  eases,  see  Qnietiof 
Title.  Dec  Dig.  |  44.*] 

Appeal  from  Ohancwy  Ckmrt,  Pike  Conn- 
ty;  L.  D.  Gardner,  Chancellor. 

Suit  by  Ll  R.  Rouse  against  the  Central 
of  Geor^  Railway  Company  to  quiet  title 
to  a  strip  of  land.  From  a  decree  for 
plalnant  defmdant  appeals.   Beversed  and 
rendered. 
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Stelnor,  Cram  ft  Well  and  Foster,  Samford 
&  Carroll,  for  appellant  B.  B.  Braimen,  for 
appellee. 

ANDERSON,  X  [1]  Onr  statute  aatlior- 
Izing  a  person  In  tlie  peaceable  poesesslon  of 
land,  actual  or  constructlTe,  to  file  a  bill  to 
quiet  title  to  the  same  was  construed  In  the 
case  of  Adler  v.  SuUiran,  115  Ala.  582,  22 
South.  87.  It  was  there  Bald:  "The  act  does 
not  require  the  complainant  to  have  title  by 
possession;  but  if  he  has  peaceable  posses- 
sion, under  claim  of  oirnershlp,  as  contra- 
distinguished from  possession  which  Is  dis- 
puted or  contested,  it  Is  all,  as  to  this,  the 
statute  requires."  This  case  has  been  re- 
peatedly cited  and  followed  by  cases,  where- 
in the  oomplainanfs  bill  has  beoi  dismissed, 
because  the  proof  showed  that,  whether  he 
was  In  possession  or  not,  It  was  a  scram- 
bling diq;mted,  or  contested  possession. 
Lyon  V.  Amdt.  142  Ala.  486,  38  South.  242; 
Bandle  t.  Daughdrlll.  142  Ala.  490,  39  South. 
162 ;  lAdd  V.  Powell,  144  Ala.  408,  39  South. 
46;  Wood  t.  Lumber  Co.,  157  Ala.  73,  47 
Sonth.  202;  White  v.  Cotner,  170  Ala.  324, 
54  South.  114.  This  Wood  Case  is  not  op- 
posed  to  the  others,  and  Is  In  conformity 
therewim,  as  there  is  a  distinction  between 
disputing  the  possession  and  the  right  to  the 
poss^Ion.  If  the  right  to,  and  not  the  pos- 
session, is  disputed,  this  fact  shonld  not  de- 
feat the  right  to  maintain  the  bUl;  but  if 
the  possession  Itself,  as  distinguished  from 
the  right  to  same,  is  disputed,  then  the  party 
whose  possession  Is  disputed  cannot  maintain 
the  bill.  Nor  is  the  case  of  Jordan  t.  Mo- 
Clure,  170  Ala.  2S9,  54  South.  416,  opposed  to 
the  pTeaeat  holding  or  the  authorities,  supra, 
as  the  opinion  expressly  states  that  the  act 
of  respondents  in  posting  notices  on  the 
land  was  a  mere  adverse  claim  of  title ;  and 
the  opinion  further  on  lays  down  the  cor- 
rect rule,  as  follows:  "It  requires  actual 
possession  or  constructive  possession;  and, 
while  It  must  be  peaceable.  It  does  not  mean 
that  the  right  or  title  thereto  must  not  be 
disputed,-  for  that  is  what  the  suit  Is  intend- 
ed to  determine  and  quiet"  This  case  does 
not  hold  that  a  possession  is  peaceable  when 
it  is  disputed,  or  that  the  bill  can  be  main- 
tained whm  the  possession  itself  as  dis- 
tinguished from  the  right  to  sam^  la  being 
disputed. 

[2]  The  fourth  headnote  In  this  case  is 
mlslradlng.  It  is  very  questionable  If  the 
preponderance  of  the  evidence  In  the  case  at 
bar  does  not  place  the  possession  of  the 
strip  in  controversy  in  the  respondent.  In- 
stead of  the  complainant,  when  the  bill  was 
filed;  bnt  whether  it  does  or  not,  and  con- 
ceding, without  deciding,  that  the  complain- 
ant was  In  possession,  it  was  not  such  a  pos- 
session as  the  statute  requires  In  order  to 
maintain  the  bill.  There  was  proof  that  the 
strip  was  surveyed  and  staked  oft  as  part  of 
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the  respondent's  right  of  way  soon  after  the 
conveyance  from  the  elder  Davls—Davls,  Jr., 
the  complainant's  grantor,  bad  his  lots  laid 
off  and  bounded  to  the  front  1^  this  strip; 
he  and  the  owners  of  other  lots  had  their 
yard  fences  on  the  line  between  the  lots  and 
said  strip.  There  was  proof  that  Davis  never 
claimed  the  strip,  and  told  parties  to  whom 
he  sold  or  was  trying  to  sdl  lots  that  the 
respondent  owned  the  str^  and  they  would 
never  be  bothered  with  taonses  in  front- of 
them.  There  was  also  proof  that  he  de- 
clined to  let  a  witness  cut  a  certain  tree 
from  said  strip,  because  it  belonged  to  tbe 
respondent,  and  about  the  only  acta  <tf  pos- 
sesion sliown  by  DaTia^  Jr.,  was  to  liave  the 
strip  cleaned  off  occasionally  while  he  was 
occupying  the  house  now  owned  by  the  com- 
plainant, Bouse.  The  only  acts  of  possession 
shown  by  Rouse  was  cleaning  oCF  the  atrip 
occasionally,  and  at  one  time*  Just  before  or 
about  the  time  of  Che  filing  of  the  bill,  pro- 
testing against  leaving  logs  on  same,  if  the 
authority  to  do  so  waa  derived  from  the  re- 
spondent On  the  other  hand,  there  was  evi- 
dence showing  that  the  respondent  wwnt  Into 
possession  of  the  r^t  of  way  under  tbe  deed 
from  the  elda  Davis,  kept  the  stakes,  at  tbe 
comer,  stomped  tbe  complainanl^B  men  from 
cutting  down  a  tree  on  the  laud,  and  that  it 
was  used  repeatedly  as  a  dumping  ground 
for  logs  brought  for  shipmrat,  and  which 
were  deposited  th»eon  with  tbe  ccmsent  of 
and  nndw  the  authority  of  tbe  respondent, 
and  wIthcAit  protest  or  hindrance  from  Da- 
vis, Jr.,  of  the  complainant,  accept  the  ime 
time  mentioned.  We  bold  that  the  comidain- 
ant  has  not  shown  such  a  peaceaUe  posses- 
sion as  wiU  oiable  him  to  maintain  the  bill, 
and  the  decree  of  the  chancery  court  is  re- 
versed, and  one  Is  here  rendered,  dismissing 
the  blU  of  complaliit 

Reversed  and  rendered.  AU  the  Juaticea 
concur. 


WHALEY  V.  D.  ROTHSCHILD  &  CO.  et  aL 
(Supreme  Conrt  of  Alabama.   Feb.  8,  1912.) 

1.  BXEOUTOBS  AND  ADUimSTBATOBB   (§1  473, 

474*)— Administration  Suit. 

A  creditor  of  a  testator,  who  had  made  his 
execntrix  the  chief  beneficiary,  and  who  pro- 
vided  that  she  should  not  be  required  to  give  a 
bond  or  render  an  accoonting  of  the  admin- 
iatratlon  of  the  estate,  may  sne  In  eqoity  for 
his  debt,  though  the  probate  conrt  has  isaued 
letters  testamentary  and  has  assumed  jnrlidic- 
tioQ  of  the  adminiBtratlon,  and  the  right  to 
sue  is  not  affected  by  the  statute  postponing 
suits  to  fix  llabilitT  against  a  decMent's  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Bxeeutors 

and  AdminiBtratora,  Cent  Dig.  1  3041;  Dec* 
Dig.  8i  473.  474.»] 

2.  EXECCTOBS  AND  ADUINISTRATOES   (8|  473, 

474*)— Jtr^sDicnoN- ADHiKisTaATiON  Suit 

— DlSOOVBBT. 

Where  a  creditor  of  a  testator,  who  made 
his  executrix  chief  beneficiary,  and  who  pro- 
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rided  that  »ht  ikoold  not  be  required  to  sire 
bond  or  to  account,  filed  a  bill  to  compel  the 
payment  of  hia  debt,  after  the  probate  court 
bad  issued  letters  testamentary  to  the  execu- 
trix and  had  assnmed  jurisdiction  of  the  ad- 
ministration, a  discovery  sought  by  the  bill 
Crom  the  executrix,  who  had  made  no  invento- 
ry  and  who  had  disposed  of  assets,  was  neces- 
sary to  an  adequate  administration  of  the  es- 
tate in  respect  to  the  demand  cwned  by  the 
creditor, 

[Gd.  Note.-— For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  H  473,  474.*] 

Appeal  from  Chancery  Court,  Uouston 
Oonnty;  I*  D.  Gardner,  Chancellor. 

Salt  by  D.  Bothschlld  &  Co.  and  others 
Bgalnat  Mamie  O.  Whaley,  as  executrix  of 
W.  H.  Whaley,  deceased.  Fiom  a  decree 
oTOTmllng  donnrrers  to  the  bill,  defendant 
appeals.  AflSrmed. 

Ebw  ft  Farmer,  for  appelant    Face  & 

(%apman,  fbr  appellees. 

MeCLEILLAN,  J.  W.  H.  Whaley  died  May 
31,  1911,  leaving  a  last  will  and  testament, 
wfalch  was  regularly  probated.  Therein  Ma- 
rale  O.  Whaley  was  named  as  executrix 
tbetwt,  and  to  her  letters  testamentary  were 
duly  Issued.  By  the  terms  of  the  Instrument 
sbe  Is  made  the  chief  beneficiary.  It  Is  also 
provided  therein  that  no  bond  should  be  re- 
quired of  her,  nor  shall  an  accounting  be  ex- 
acted of  her,  In  the  disposition  or  manage- 
ment of  the  estate.  This  bill  Is  exhibited  by 
<nedltor8  of  the  estate  of  W.  H.  Whaley,  de- 
ceased, for  debts  created  by  him  in  bis  life- 
time, and  seeks  the  removal  of  the  adminis- 
tration of  the  estate  from  the  probate  into 
the  chancery  court,  the  discovery  of  assets 
of  the  estate  of  their  debtor,  the  injimction 
of  Mamie  O.  Whaley  and  others  firom  farther 
disposing  of  or  handling  assets  of  the  estate 
of  the  d^tor,  and  other  consistait  relief. 
The  appeal  is  from  a  decree  OTerroling  de- 
murrers to  the  bill. 

The  probate  of  the  will  and  the  issuance ; 
of  letters  testamentary  to  Mrs.  Whaley  dem- 
onstratee,  conclusively,  that  Jurisdiction  of 
the  administration  had  been,  before  this  bill 
was  filed,  regularly  assumed  by  the  probate 
oonrt  of  Houston  connty.  Of  that  there  can- 
not be  donbt. 

[1]  Creditors  of  the  decedent  are  entitled 
to  hsTe  their  demands  satisfied  out  of  the  es- 
tate of  the  debtor,  and  no  reatrlctive  pro- 
vision Incorporated  by  the  debtor  in  his  will 
can  post^ne  or  avoid  the  right  of  bis  cred- 
itors. That  they  may  maintain  a  bill  of  the 
character  before  us  was  expressly  held  in 
Bensford  v.  Magnus  ft  Co..  150  Ala.  288,  43 
South.  8S3.  And  such  a  bill  Is  not  affected 
by  the  statutory  provision  postponing  suits 
whereby  liability  is  sought  to  be  fixed 
against  the  estate.  St.  John  v.  8t  John,  150 
Ala.  237,  240,  48  South.  580,  among  others. 

[t]  The  discovery  the  bill  seeks  of  the  ex- 
ecutrix Is  but  an  Incldoit,  though  absolutely 
necessary,  to  the  proper  and  adequate  ad- 


ministration of  the  estate  In  respect  of  the 
satisfaction  thereby  of  the  demands  held  by 
the  complainants.  No  Inventory  had  been 
made  by  the  executrix,  and  the  bUI  avers 
that  assets  of  the  estate  bad  been  disposed  of 
or  used  by  the  exscntrlx.  The  demnrr^T  was 
properly  overruled.  The  decree,  so  adjndc- 
Ing,  is  affirmed. 
Affirmed.  All  the  Justices  concur. 


WBBTUBUmB  et  bL  t.  8IO.  ft  80i:>.  FREI* 
BBRO. 

(Sspreme  Court  <tf  Alabama.    Feb.  1,  1912.) 

PaAtTDtjxniT  ConvETAircES  (|  96*)— Boha 

PiDB  Debt. 

Where  a  debtoi*  in  failinx  circnmstances 
owed  his  mother  a  bona  fide  debt,  a  conveyance 
of  real  property  by  the  debtor  to  her  in  pay* 
ment  of  the  debt,  reservfaig  to  the  debtor  no 
benefits,  was  not  fravdolMit  as  a^dut  Us 
other  creditors. 

[Ed.  Note.— For  othw  oas^  see  Fraudulent 
Conveyances,  Cent  Dtg.  H  289-^;  Dec-  Dig. 
S  96.*] 

Appeal  from  Chancery  Court*  Jefferson 
County ;  A.  H.  Burners,  Ghanoellor. 

Bill  by  Sig.  &  Sol.  Freiberg,  partners, 
against  Barbara  and  Victor  Werth^mer,  to 
set  aside  a  omveyance  to  them  as  a  fraud 
on  creditors.  From  a  decree  granting  relief 
respondoitB  appeal.  Beversed  and  rendered. 

The  case  made  by  the  bill  Is  that  <m  the 
14th  day  of  October,  1907,  Victor  Wertbelm- 
er  oonv^ed  to  his  mother,  Barbara  Vfeet- 
helmer,  certain  lots  In  the  dty  of  Birming- 
ham, therein  described;  that  Victor  Wert- 
helmer  was  Indebted  to  plaintllf  by  account 
on  the  1st  day  of  January,  1907,  In  ttie  sum 
of  9008.28;  that  complainants  filed  salt 
against  him  in  the  dty  court  of  Birmingham 
on  the  0th  day  of  March,  1010,  and  on  the 
18th  day  of  June,  1910,  recovered  judgment 
against  him  In  the  sum  of  $726 ;  and  that  no 
part  of  said  Judgment  has  ever  been  paid. 
It  is  then  alleged  that  the  deed  from  Victor 
Wertheimer  to  his  mother  was  withoat  con- 
sideration, and  that  It  was  voluntary  and 
executed  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  orators,  his  creditors. 
It  is  further  alleged  that  Wertheimer  was 
insolvent,  and  without  iKoperty,  save  that 
disposed  of,  that  he  was  lately  In  debt,  and 
that  these  facts  were  known  to  his  mother 
when  she  received  his  conveyance.  Victor 
Wertheimer  and  Barbara  Wertheimer  an- 
swered the  bill,  denying  his  insolvoicy,  set- 
ting up  the  fact  that  he  was  Justly  indebted 
to  his  mother  in  the  sum  of  $1,600,  and  that 
he  was  owing  on  said  lots  ^00  dne  in  De- 
cember, 1906,  and  $900  doa  In  December* 
1907;  that  when  the  first  payment  became 
due  he  borrowed  said  $900  to  meet  It  from 
his  mother,  and  that  she  assumed  payment 
of  the  other  (800,  which  sums,  taken  to- 
gether, were  a  fair  and  adequate  price  for 
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the  lands  sold ;  and  that  said  soma  made  ap 
tbe  purchase  price  of  the  lands.  Barbara 
Werthelmer  also  filed  answer,  denying  her 
knowledge  of  any  IneoW^cy,  and  setting  op 
the  same  state  of  facts  as  to  the  considera- 
tion for  the  deed  as  that  set  np  by  ber  son. 
The  only  testimony  on  which  the  case  was 
sabmltted  was  that  of  Barbara  and  Victor 
Werthelmer,  each  of  whom  testifled  In  ac- 
cordance with  tbe  facts  set  out  above  in 
their  answer.  Victor  also  testified  as  to  the 
corxectness  of  the  account  and  the  Judgment 

T,  Lk  BlaAmon  and  Horris  Z<0Teman,  for 
appellanta.  W.  H.  Smith,  for  aroellees. 

ANDERSON,  J.  While  the  grantor,  Victor 
Werthtimer,  may  have  been  in  falling  clr- 
cnnwtancsB,  yet  If  be  owed  his  mother  a  bona 
flde  debt,  and  eoiTeyed  tbe  lot  to  hw  In  pay- 
ment of  said  debt,  It  being  an  adequate  eon- 
sidention,  and  be  Teserred  unto  hliiueif  no 
bentf  ts,  tlie  coiTeyance  cannot  be  set  aside 
at  tbe  Instance  of  other  creditors.  Goetfeer 
T.  Norman,  107  A3a.  886,  19  Soatta.  66;  Hal- 
sey  T.  Condon,  lU  Ala.  221,  20  South.  446. 
The  respondents'  undisputed  evidence  brings 
this  case  direeOy  under  tbe  protection  of  tbe 
rules  as  IMd  down  In  flie  anUwrltles  cited, 
and  the  decree  of  the  chancellor  must  be 
reversed,  and  one  Is  here  rendered  dismiss- 
ing tbe  bill  of  oomplBlnt 

Revwaed  and  rendwed.  the  Justices 
concur,  except  DOWI>EU^  O.  J.,  not  sitting. 


BBUCB  at  aL  T.  SIERRA. 

(Snpreme  Conrt  of  AlabanuL    Feb.  8,  1912.) 

1.  Wills  (|  188»)— Rbvocawon— Instbumbkt 
Bevoeino  Will— ExBonnoN— BBQUisms. , 
Under  Code  1907,  |  6174,  authoriadns  the 
rerocation  of  a  will  by  an  instmnieDt  in  writ- 
ing, aabacribed  by  testator  and  attested  as  pre- 
Bcribed  by  section  6172,  an  instrument  revok- 
ing a  will  most  be  sinied  by  teatator  or  some 
one  for  him,  attested  by  at  waat  two  witneases, 
who  most  aabscilbe  their  names  In  the  pres- 
ence of  testator.   

_rBd.  Note.— For  other  cases,  see  mUs,  Cent 
DiV  I  447;  Dec  Dig.  |  186.*^ 

'2.  Tbxal  (I  140*)— BnoBNOE— Weight. 

The  wdght  of  the  testimony  of  a  witness 
who  testifies  to  tbe  dne  ezecntion  of  a  will, 
and  who  states  that  he  gives  Us  best  recol- 
lection, is  for  tbe  Jnry,  and  the  court  may  not 
reject  It 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
I>ig.  SS  3^,  33C;  Dec.  Dig.  f  140.*] 

8.  Trial  (|  8S*)  —  EvzoincE  —  OsjicnoNa— 

Nncxssrrr. 

Where,  in  a  will  contest,  a  witoeBs  who 
was  a  lawyer,  bnt  who  did  not  qualify  as  an 
expert,  testified  that  the  will  was  properly  ez- 
ecated,  and  no  objection  was  made  to  tbe  testi- 
mony on  tbe  ground  that  it  was  a  mere  concln- 
vlon,  and  tbe  facts  on  which  he  based  his  opin- 
ion were  not  elicited,  the  testimony  could  not 
be  excluded  on  a  general  motion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
mg.  Si  193-210;  Dec.  Dig.  1  83.*] 


4.  Wnxa  ($  179*)— RirDoanoH— ImiBUionn 

Bevokino  Will. 

Under  Code  1907,  i  6174,  authorizing  the 
revocation  of  a  will  by  an  instrument  subscrib- 
ed by  testator  and  attested  as  prescribed  for 
the  execution  of  drills,  a  will  legally  executed 
revokes  a  prior  will  Tntbont  any  proof  of  the 
contents  of  the  wills, 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  H  450,  467;  Dec.  Dig.  {  179.*] 

5.  Btatutes  (I  225%*)— CoNBTBUcnoN— Rb- 

KHACnOHT  OV  STATDIXa  JUDICXAU.T  CON- 
BUUED. 

Where  a  statute  which  has  been  jndidally 
construed  by  tbe  Supreme  Court  is  re-enacted 
without  modification,  tbe  re-enacted  stabito 
must  receive  the  same  construction. 

[Ed.  Note.— For  other  cases,  see  Statutes* 
Cent  Dig.  i  306;  Dec  Dig.  |  226%.*] 

Mayfield,  X,  Assenting. 

Appeal  from  Probate  Court,  Mobile  Gonn- 
t7;  Price  WllUama,  Jr.,  Judge. 

Petition  by  Jane  Bruce  Sierra  for  l^e  pro- 
bate of  tbe  will  of  Gatberine  L.  Bmce  de- 
ceased, and  Catherine  I*  Bmce  and  otberr 
appeared  to  contest  the  inobate.  From  a  ae> 
cree  admitting  the  wUl  to  probate,  contest 
ants  appeal.  Reversed  and'rananded. 

Tbe  basis  of  the  contest  was  that,  long 
after  making  said  proposed  will,  Catherine 
Ia  Bruce  made  and  executed,  In  the  pres- 
ence of  witnesses  as  required  by  law.  an- 
other will  covering  the  same  property,  there- 
by revokii^;  said  former  will. 

Sullivan  ft  StaBworth,  for  appeUants.  XS- 
Uott  O.  Rickarby  and  NorveUe  R.  Leigh,  for 
anftellee. 

ANDERSON,  J,  [1]  Section  6174  of  tbe 
Code  of  1907  provides  that  a  wUl  otherwise 
regular  can  be  revoked  only  by  the  destruc- 
tion of  same,  with  the  Intention  of  revok- 
ing it  or  "by  some  other  will  in  writing,  or 
some  other  writing  subscribed  by  the  testa- 
tor, and  attested  as  prescribed  In  the  first 
section  of  this  article,"  I.  e.,  section  6172.  It 
is  therefore  plain  that  the  revoking  must  be 
executed  with  all  due  formality,  and  the 
compliance  with  every  legal  requirement 
must  appear  affirmatively  as  follows:  (1) 
The  win  must  be  in  writing;  <2)  it  must  be 
signed  by  the  testator,  or  some  one  for  him ; 
(3)  it  must  be  attested  by  at  least  two  wit- 
nesses; (4)  the  witnesses  must  subscribe  tbetr 
names  in  the  presence  of  the  testator. 

[2]  We  think  there  was  evidence  from 
which  the  Jnry  was  authorized  to  find  the 
existence  of  all  of  the  essential  facts  tend- 
ing to  show  the  legal  execution  of  a  subse- 
quent will  by  Mrs.  Bruce  and  a  revocation  of 
the  one  undergoing  contest  It  is  true  the 
witness  Inge  was  not  absolutely  positive  in 
his  testimony,  bnt  qualified  It  with  to  his 
belief  and  the  best  of  his  recollection;  but 
this  was  not  the  mere  expression  of  an  opin- 
ion In  the  proper  sense  of  the  term.  It  was 
the  assertion  of  tbe  existence  of  facta,  qual- 
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Ifled  bj  the  admission  that  tbe  recollection 
of  the  witness  was  not  clear  and  distinct, 
but  that  he  may  be  mistaken.  Tbls  quali- 
fication, tboQgh  weakening  the  force  of  the 
testimony,  and,  in  the  oninlon  of  the  Jury, 
may  have  deprived  it  of  any  value  as  evi- 
dence, did  not  authorize  the  rejection  of 
same;  it  was  for  the  jury  alone  to  deter- 
mine the  weight  of  same.  Head  v.  Shaver 
&  Adams,  9  Ala.  791;  1  Greenl.  on  Ev.  { 
440 ;  A.  G.  S.  R.  R.  Co.  v.  Hill,  03  Ala.  620, 
9  South.  722,  30  Am.  St  Rep.  65 ;  ElUott  T. 
Dyche,  80  Ala.  378. 

[3]  It  has  been  suggested  in  brief  of  ap- 
pellee's counsel  that  Inge  did  not  testify  that 
the  will  was  signed  by  the  witnesses  in  the 
presence  of  the  testatrix.  Tbls  be  did  not 
do  in  exact  words;  but  he  stated  that  Mrs. 
Bruce  executed  the  will,  find  that  It  was 
"properly  attested."  If  It  was  "properly  at- 
tested," then  it  was  attested  by  two  witness- 
es In  the  presence  of  the  testatrix.  Whether 
the  opinion  of  Inge,  who  was  a  lawyer,  was 
or  was  not  competent  as  expert  evidence 
matters  not;  for  the  conclusion  or  opinion 
of  a  layman  or  of  a  nonexpert  was  material 
proof  of  the  proper  execution  of  the  will, 
and,  if  Improperly  proven,  the  opposing  party 
should  have  objected  thereto  at  tbe  time, 
and  not  alt  silently  by  and  permit  the  con- 
testant to  prove  material  facts  by  conclu- 
sions and  opinions,  and  then  subsequently 
move  to  exclude  all  of  the  testimony  which 
made  a  case  for  the  Jury,  simply  because 
some  one  link  thereof  had  been  proven  by 
opinions  or  conclusions,  and  to  which  no 
objection  was  Interposed  at  the  time  of  de- 
liverance. Had  Inge  not  qualified  as  an 
expert,  he  may  have  done  so  upon  objection 
to  his  opinion  upon  the  proper  ground;  or,  If 
his  testimony  was  an  opinion  or  conclu- 
sion, upon  objection  thereto,  he  may  have 
stated  tbe  facts  or  details  upon  which  he 
based  said  opinion  or  conclusion.  At  any 
rate,  we  think  all  established  rules  of  evi- 
dence, as  well  as  fairness,  forbid  the  grant- 
ing of  a  general  motion  to  exclude  all  tbe 
evidence,  which  makes  out  a  case  for  the 
Jury,  simply  because  some  of  It,  though  con- 
sisting of  material  facts,  was,  perhaps,  sub- 
ject to  specific  objection,  owing  to  the  man- 
ner of  rendering  same,  but  which  said  oI>- 
Jectlon  was  never  interposed.  The  probate 
court  Improperly  excluded  all  of  the  contest- 
ants' evidence,  and  with  this  evidence  be- 
fore the  Jury  the  proponent  was  not  entitled 
to  the  general  charge. 

[4]  It  Is  true  there  was  no  proof  of  the 
contents  of  tbe  second  or  last  will ;  but  the 
Jury  could  Infer  from  the  evidence  that  the 
testatrix  executed  a  will  subsequent  to  the 
one  offered  for  probate,  and  If  this  was  true 
this  last  win  was  a  revocation,  under  the 
statute,  of  the  one  offered.  Section  6174  of 
the  Code  of  1907.  Tbe  court,  In  speaking  of 
this  statute  as  it  existed  In  the  Oode  of  1867, 
in  the  case  of  Barker  v.  Bell,  49  Ala.  284, 
said:  "The  point  la  made  for  the  proponents 


that,  in  order  to  revoke  a  will,  it  is  not  suf- 
ficient that  the  existence  of  a  subsequent 
will  should  have  been  found  by  the  Jury; 
but  it  must  be  found  different  from  tbe 
former,  with  the  nature  of  the  difference. 
The  proposition  is  not  correct  One  of  tbe 
ways  of  revoking  a  will  Is  by  making  a  snb- 
sequent  one.  Rev.  Code,  1 1932." 

[5]  Whether  this  was  or  was  not  the  prop- 
er construction  of  the  statute  originally,  we 
cannot  now  decide,  as  It  was  brought  for- 
ward In  tbe  succeeding  Codes  as  so  cod- 
strued,  unchanged  up  to  and  included  in  the 
Code  of  1907.  It  also  received  tbe  same  con- 
struction In  the  cases  of  Wilson  t.  Bostick, 
151  Ala.  536.  44  South.  380,  and  Allen  t. 
Bromberg,  147  Ala.  317,  41  South.  771.  "It 
is  an  elementary  rule  of  statutory  construc- 
tion that  re-enacted  statutes  must  receive 
the  known,  settled  constniction  which  tbey 
bad  received  when  previously  of  force;  for 
it  must  be  presumed  tbe  L^islatnre  intead- 
ed  the  adoption  of  that  construction,  or  they 
would  have  varied  the  words,  adapting  them 
to  a  different  Intent.  Sutherland  on  Stat 
Con.  8  266.  The  rule  has  been  of  frequent 
application  to  tbe  Code;  In  Its  constractlon, 
uniformly  the  Legisiatore  has  been  presum- 
ed to  have  known  the  settled  construction 
of  statutes,  of  which  there  was  a  substantial 
re-enactment,  and  to  tiave  Intended  the  adop- 
tion of  such  construction.  Bri^kell's  Dig. 
349,  {  2.  And  to  this  rule  the  statute  of 
wills  has  been  subjected;  and,  in  so  tax  as  It 
may  be  a  substantial  re-enactment  of  its 
predecessor,  which  was  borrowed  from  tbe 
English  statute  of  frauds,  the  known  con- 
struction the  English  statute  had  received 
prior  to  Its  enactment  here  has  been  follow- 
ed." Barnewall  t.  Murrell.  108  Ala.  366,  18 
South.  831. 

Tbe  case  of  Knox  r.  Knox,  95  Ala.  405, 11 
Sooth.  125,  36  Am.  St.  Rep.  235,  is  In  appar- 
ent conflict  with  the  authorities,  supra,  but 
a  careful  reading  of  the  opinion  will  demon- 
strate that  the  holding  was  largely  induced 
by  a  failure  of  the  bill  of  exceptions  to  dis- 
close all  tbe  evidence.  Moreover,  only  so 
much  of  the  will  of  1883  as  was  sought  to  be 
established,  and  which  was  claimed  to  hare 
not  been  revoked  by  the  will  of  1880,  was 
that  part  which  purported  to  be  the  execu- 
tion of  a  power  under  certain  deedS  to  the 
testatrix,  Mrs.  Knox.  The  court  said: 
"Looking  at  the  two  instruments  together, 
we  cannot  say  the  one  executed  in  1883  was 
not  a  testamentary  exercise  of  tbe  power 
authorized  by  the  deeds  of  trust  referred  to ; 
and  there  1b  certainly  nothing  in  the  evi- 
dence to  show  that  the  power  thus  exercised 
was  subsequently  revoked."  Por  aught  that 
appears,  the  will  of  1883  was  a  mere  de- 
vise under  the  power  of  the  deeds  of  tbe 
trust  property,  and  had  no  relation  to  ber 
individual  property,  and  was  tbe  mere  execo- 
tlon  of  a  power  under  sections  3426  and  3429 
of  tbe  Code  of  1907,  and  the  last  will  and 
codicil  may  have  itiated  to  bar  estate  not 
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included  In  the  tnist  estate,  and  may  have 
specifically  preserved  the  former  will,  in  so 
far  as  it  was  an  attempt  to  execute  the 
power  conferred  by  the  deeds  therein  refer- 
red to  in  said  will  of  1883.  On  the  other 
hand,  if  this  case  Is  in  conflict  with  the  oth* 
er  caaea  constmlng  the  statute,  it  should  be 
oTermled  as  being  opposed  to  the  statute  as 
then  construed,  and  which  cannot  be  up- 
held npon  the  theory  that  the  readoptlon  of 
the  statute  in  a  sabeequent  Code  was  a  rat- 
ification of  the  changed  construction  of 
same,  as  the  statute  was  not  construed  or 
considered  In  said  Knox  Case,  it  was  not  re- 
ferred to,  and  seems  to  have  mtlrely  es- 
caped the  attention  of  the  court  Upon  an- 
other trial,  there  will  be  no  Impropriety  In 
permitting  proof  of  the  extent  and  value  of 
the  testatrix's  estate. 

The  Judgment  of  the  probate  court  la  re- 
rersed,  and  the  cause  la  renianded. 

Reversed  and  remanded. 

DOWDELL,  a  and  flIMPSOM,  Mc- 
CLELLAN,  SAYRE,  and  BOMBRVILLE. 
JJ.,  concur. 

UATFIELD,  J.  (dissenting).  I  cannot  con- 
cur In  flie  last  part  of  tbe  oidnion  nor  in  the 
decision  In  tUs  eaaa.  I  do  not  brieve  that 
It  was  enr  bitanded  tiie  lawmakers  of 
thla  state  to  provide  Uiat  tbe  men  tact 
of  exeentliis  one  nrltten  Inatroment  nmikm 
cr  dflBtroya  all  others  of  the  same  kind,  cs- 
ecnted  by  tlie  same  person,  no  matter  what 
may  be  the  oontenta  ia  the  provisions  of  at- 
ther.  I  do  belleva  that  aectlon  6174  ot 
tbe  Cod^  as  to  tbe  revocation  of  wlU^  so 
proTidea,  or  was  ever  Intended  by  the  law- 
makMa  to  ao  provida  Tbt»  writer  of  this 
dlaaent,  as  code  commissioner,  wrote  this 
aection  of  tbe  Oode  as  it  now  appears,  and 
he  had  no  Idea  that  it  would  or  could  be  so 
construed  as  to  have  this  dCect  I  am  of 
the  <niliilon  that  that  dUiuse  of  this  section 
of  tbe  Code  tawe  constmed  la  one  of  those 
provisions  of  the  law  that  la  too  plain  In 
meaning  to  admit  of  construction.  There  Is 
nothing  cpea  for  construction.  It  means 
what  It  saya,  and  saya  vhat  it  meana.  The 
whole  section  is  Intended,  aa  clearly  anwais 
upon  its  ftic^  to  limit  the  mode  and  means 
of  revoking  writtsn  wiUa.  After  moitloning 
some  of  the  modes,  as  bumiug  or  tearii^, 
canoellug,  etc.,  there  follows  the  danae  in 
question,  which  says,  "by  some  other  will 
In  writing,  or  some  other  writing  subscrib* 
ed  by  the  testator  and  attested  aa  provided 
In  the  first  section  of  this  article"  This 
clause  merely  mentions  an  agency  or  instru- 
ment by  which  the  testator  may  revoke  bis 
will,  another  written  will,  or  some  other 
writing,  executed  with  the  same  formalities 
as  required  in  case  of  a  will.  Tills,  I  think, 
ia  for  form,  providing  that,  If  he  ever  does 
execute  another  will  or  any  other  Instrument 
required  to  be  executed  In  tbe  mode  that  a 


will  is  executed,  he  thereby  revokes  all  other 
wills,  no  nuittw  what  may  be  the  contents 
of  the  last  Inatroment  so  executed. 

There  is  not  a  whit  more  reason  for  saying 
that  the  mere  fact  of  executing  a  will  re- 
vokes all  former  ones  than  there  Is  for  say- 
log  that  executing  any  other  written  instru- 
ment requiring  the  formalities  of  a  will,  such 
as  a  deed  or  a  mortgi^ge,  revokes  them.  Tbe 
statute  merely  provides  that  the  revocation 
must  be  evid«iced  by  a  writing  executed  In 
the  manner  provided  for  the  execution  of 
the  wlU  Itself. 

Tbe  law  does  now,  and  has  always,  pro- 
vided, that  if  a  man  conveys  by  deed  land 
theretofore  devised  the  deed  revokes  the  will 
pro  tanto.  Is  it  possible  that,  if  a  man  ex- 
ecutes a  deed  after  making  a  will,  om- 
veylng  any  land,  be  thereby  revokes  his 
will  in  toto,  irrespective  of  tiie  contMita  of 
the  will  or  of  the  deed?  A  holding  to  that 
effect  I  submit,  would  be  no  more  unrea- 
sonable than  the  construction  glvm  to  ae^ 
tlon  6174  of  the  Code. 

It  is  but  Just  and  fair  to  my  Brotbwa 
on  the  bendi  to  say  that  tbav  would  not 
give  the  statute  the  constrDction  here  given 
It,  if  it  were  now  up  fbr  ooostructbm  tor 
the  first  time.  Th^  are  now  acting  upon 
the  theory  that  tbe  statute  was  ao  c<mstnied 
in  the  case  of  Barker  t.  BeU,  40  Ala.  281, 
and  tiiat  tbe  statute  has  since  been  readopt- 
ed,  with  this  construction  placed  upon  It,  and 
that  the  case  has  been  anbaequently  followed, 
and  thus  has  become  a  rule  of  property,  and 
that  tile  court  Is  not  now  at  liberty  to  de- 
part from  that  construction,  however  er- 
roneous it  may  be.  To  this  reasonli«  I  can- 
not agree.  In  the  first  place,  I  do  not  think 
ttie  case  of  Barker  t.  Btil  did  or  could  ao 
construe  this  statute  aa  to  bind  all  future 
legislators  or  courts  In  Uie  re-enacting  of  ttap 
statute,  or  future  courts  In  the  construction 
thereot  The  court  in  that  case  could  bind 
the  parties  in  that  suit,  and  no  one  dse, 
and  bound  them  only  In  that  partlcQlar  salt, 
and  not  in  any  other ;  and  under  our  law.  If 
there  had  been  a  aubsequent  appeal  In  that 
particular  attlt,  that  decision  would  not 
have  been  binding  upon  the  parties  thereto, 
nor  upon  the  court  rraderlng  it,  nmch  less 
upon  otiier  parties  or  other  courts.  Code,  | 
5965.  I  do  not  doubt  nor  dispute  that  the 
writer  of  tbe  opinion  In  the  case  of  Barker 
V.  Bell  bad  an  erroneous  conc«ption  of  the 
purpose,  ^ect  and  meaning  of  the  section 
of  the  Code  under  consideration,  if  we.  may 
jn6se  his  conc^tlon  by  wbat  be  said  In  the 
opinion.  Nor  do  I  deny  that  the  opinion  In 
that  case  Is  in  accord  with  the  decision  In 
this  case;  but  both  are  equally  wrong.  But 
the  opinion  In  the  former  case  upon  this 
point  was  dictum,  because  not  necessary  to 
a  decision  of  the  cause  tb^  in  band.  It 
la  true  that  tbe  writer  in  that  case  says: 
"The  point  is  made  for  the  proponents  that, 
In  order  to  xeroka  a  will  it  la  not  sufficient 
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that  the  axistanoe  of  a  snbseqnent  will  aboidd 
bave  been  fbnnd  hj  tbe  J1117 ;  bat  it  smst 
be  found  dlffeittit  from  the  former,  with  the 
nature  ot  the  difference.  Tbe  propositlim  is 
not  correct" 

But  the  allegation  of  contest  In  that  case, 
and  which  the  contestant  was  required  to 
prove,  was  tbat  the  second  will  revoked  the 
first,  and  was  executed  with  the  intent  to 
revoke  it.  Some  of  the  grounds  were  as  fol- 
lows: "After  the  ececntlon  of  said  written 
Instrum^t  propounded  for  probate,  said  de- 
cedent  revoked  the  same  by  the  execution 
of  a  subsequent  will,  to  wit,  in  May  or  June, 
1868.  (3)  After  the  execution  of  said  paper 
propounded  for  probate,  the  said  decedent 
revoked  separately  each  bequest  and  devise 
therein  mentioned  by  the  execution  of  an- 
other will  In  writing  with  the  intention  of 
revoking  the  same;  (4)  or  by  the  execution 
of  a  paper  signed  by  said  testator,  and  at- 
tested by  three  witnesses,  who  subscribed 
their  names  thereto  as  witnesses  In  the  pres- 
ence of  said  decedent,  and  at  his  request,  with 
the  Intention  of  revoking  separately  each 
devise  and  bequest  as  aforesaid." 

It  will  be  observed  that  the  contestant  In 
that  case  was  required  to  prove  that  the 
last  win  revoked  the  first  While,  as  the 
Judge  said,  he  would  not  necessarily  be  re- 
quired to  prove  the  bequests  or  devisee  of 
the  last,  yet  be  would  be  required  to  prove 
tbat  the  second  revoked  the  first  The  sec> 
ond  might  have  been  Intended  only  to  re- 
voke the  first  and  may  not,  tber^ore,  have 
contained  any  disposition  of  the  property; 
yet  it  would,  under  the  law  and  the  statute 
and  the  auctions  of  contest,  have  been 
Jnst  as  effective  to  revoke  as  if  it  had  dis- 
posed of  the  testator's  property  inconsist- 
ently with  the  provisions  of  the  first  will. 

So  It  clearly  appears  ttiat  tbe  case  in  49 
Alabama  did  not  decide  what  tbe  aiajority 
conclude  that  it  decided,  and  If  tbe  opinion 
speaks  otberwise  it  is  a  mere  dictum,  and 
binds  notblng,  not  mm  the  lips  that  uttered 
it  Ab  was  said  by  an  old  ixtAge:  "An  obitor 
dictum  is  a  gratuitous  oplnlwi,  an  individual 
impertinence,  which,  whether  it  be  wise  or 
fooltob,  rl^t  or  wrong,  blndeth  none,  not 
even  the  lips  that  utter  It  Old  Judge."  Tak- 
ea  from  tbe  Utle  pime  of  a  work  oa  Obiter 
Dicta,  published  John  D.  Allen,  New 
York.  188S.  Htfrt  T.  Strlbllng,  25  Fla.  483.  « 
South.  46S,  466. 

If  It  can  be  said  tbat  the  case  ct  Barkor 
Bell,  •supra,  decided  as  the  majority  think 
it  SUA,  and  tbat  tbe  statate  has  beoi  re< 
adcvted  with  that  construction  attached, 
then  I  annr^  tbat  contmtlon  by  saying  tbat 
BaA«  T.  Bell  was  ovemiled  by  Knox  t. 
Knox,  96  Ala.  496,  11  Sout^L  125,  86  Am.  St 
R^.  285,  and  that  tbe  statate  In  question 
bas  bem  three  times  readopted  by  tbe  Leg- 
islature since  the  latter  decision,  without 
change,  and  with  the  last  and  proper  con- 
struction placed  opon  It— a  constroctlon  by 


tbe  majority  conceded  to  be  cocieet  bat  Cor 
the  dedalou  In  Bark^  v.  B^ 

It  Is  true  that  the  opinion  of  the  coort  iu 
tbe  case  ot  Knox  v.  Knox  does  not  refer  to 
the  statute  nor  to  the  case  of  Barker  v.  BeU : 
but  the  court  most  be  presumed  to  have 
known  the  law,  as  It  was  in  force  at  that 
time— that  Is,  the  statate  and  the  decision  in 
question— and  we  should  not  assume  that  it 
overlooked  same^  merely  because  It  did  not 
mratiou  said  statate  and  decision  In  tbe 
opinion.  Mo  opinion  ever  attempts  to  ape- 
dflcally  refer  to  and  name  all  the  statutes 
or  all  the  decisions  applicable  to  the  case 
decided.  It  is  a  no  more  violent  presump- 
tion to  suppose  that  the  L^rlslatore  had  in 
mind  the  case  of  Knox  v.  Knox,  when  they 
on  three  several  occasions  readopted  this 
statute,  than  it  Is  to  suppose  that  th^  had 
In  mind  the  case  of  Barker  t.  iHii<^ 
was  written  and  published  90  years  beftwe 
the  case  of  Knox  v.  Knox. 

In  the  case  of  Knox  v.  Knox,  supra,  tbe- 
statement  of  facts  shows  that  Qm  testatrix 
executed  six  separate  and  distinct  testa- 
mentary papers,  only  one  of  wfai<A  was 
denominated  a  'Viodicil";  and  the  trial  court 
Instructed  tbe  Jury,  as  matt»  of  law,  that 
the  testammtary  papers  offered  for  pro- 
bate—three in  numb^ — ^were  not  revoked  by 
the  subsequent  wills.  One  of  the  charges 
was  as  follows:  "As  a  matter  of  law,  tbat 
portion  of  the  will  of  1888  propounded  for 
probate  was  not  revoked  by  the  wtUs  said 
to  have  berai  executed  by  Anna  O.  Knox  in 
tiie  years  1887,  1889,  1890."  And  tbla  court 
on  appeal,  aflSrmed  the  decrees  of  the  f:ir- 
coit  -  and  probate  courts,  probating  tbeee 
three  InstrnmMits,  and  held  tbat  there  was 
no  error  In  the  charges. 

It  Is  to  my  mind  nude  certain,  beyouA 
doubt,  that  the  court  and  writer  of  tbe  opin- 
ion in  tbe  case  of  Knox  Knox  construed 
the  statute,  no  less  than  was  done  In  the 
case  of  Barker  v.  BeU,  and  In  effect  over- 
ruled tbe  laat4iiuiti<med  case.  If  it  decided 
what  tbe  court  now  holds  it  decided. 

As  bwFore  ^ted,  I  do  not  tblnk  tbe  latter 
case  decided  what  my  Brotbers  bold  it  de- 
cided; but,  if  it  did.  It  was  In  effect  ovcv- 
roled  by  Knox  t.  ^ox.  This  last  cue,  as 
my  Brothers  concede,  construee  tbe  statute 
as  it  reads;  Barker  t.  B^  does  not,  bot 
construes  tbe  statute,  not  as  It  reads  (it  It 
decides  what  my  ISrotims  tblnk  It  does), 
but  it  In  effect  wrltea  a  new  statate^  or  a 
new  provision  In  tbe  atatotttb  which  tbe  Leg- 
islature did  not  sea  fit  to  Insert 

Our  statate  on  the  subject  of  revocation  of 
wills  is  practically  an  adoption  of  tbe  Ehig-^ 
llsb  statute  a  Vict  c.  26,  I  20).  wblcb  boa 
been  practically  adopted  In  most  all  tbe 
states  of  tbe  Union,  and  bas  been  construed 
In  most  all  the  courts  of  Bh^nd  and  of  tbe 
United  States,  and  in  all,  so  far  as  I  can 
ascertain,  as  construed  by  this  oonrt  In  Knox 
V.  Knox. 
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The  AnMrican  cmm  ure  colleettd  In  tlu 
Century  and  Decwnlal  Digests,  under  the 
subject  "WiUs,"  sectloiia  466-641,  and  sec- 
tions 179  et  sea-.  rescectiv€Jy.  most  of  wbich 
are  in  accord  with  Us  text-writers  on  the 
subject  Tbe  American  &  Ensllsb  Bkicrclo- 
pedla  of  Law  states  the  rule  aa  follows,  as  to 
reTocatlon  another  will  (volume  80,  p. 
624) :  **A  duly  executed  will  may  operate  as 
a  revocation  of  a  prior  testamentary  instm- 
ment  by  reason  either  of  an  express  daoae  of 
revocation,  or  of  an  Incoustatoat  disposition 
of  tbe  prerlonsly  devised  property." 

It  is  said  by  Mr.  WUllama  (Sxecators),  and 
quoted  in  a  note  in  80  Am.  &  Eng.  Bncy. 
Law,  p.  626,  aa  follows:  "The  principle  ap- 
plicable is  well  expressed  in  Mr.  Justice  WU- 
llama* book,  on  Bxecntors.  He  says:  'The 
mere  fact  of  making  a  snbsequttit  testamen- 
tary paptf  does  not  work  a  total  revocation 
of  a  prior  on^  unless  tbe  latter  exinressly, 
or  In  effect,  revokes  tbe  former,  or  the  two 
be  Incapable  of  standing  together ;  for,  thougb 
U  be  a  as  Swiabome  says  above,  that 

aa  no  man  can  die  with  two  testaments,  yet 
any  number  of  Instruments,  whatever  be  their 
relattre  date,  or  In  whatever  toxm  tSu^  may 
be  (ao  as  tbay  be  all  clearly  testamentary), 
may  be  admitted  to  probate  as  together  con- 
Ulnlng  tbe  last  will  of  tbe  deceased.  And  if 
a  subeeqnot  testamentair  paper  be  partly 
InGOiiBlstwt  with  one  of  an  eaiUer  date^  tbem 
sncli  latter  Instrument  will  revoke  the  for- 
mer as  to  those  parts  only  where  thcv  are 
iDeonsistatt*  Tbls  paaaag^  tnly  rqtresents 
tbe  nsDlt  <^  the  antliorlfcles.** 

Mr.  BedMd  (Law  of  WUls,  vol.  1,  •p.  8S1, 
p.  SS7)  States  the  mle  as  follows:  "Tbe  mere 
fact  that  one  la  shown  to  have  made  a  sub- 
sequent will  does  not  amoont  to  a  revoeattoa 
of  the  former  (hm,  nnleas  It  appear  that  it 
contained  an  express  dense  of  revocation, 
or  that  Its  contents  wmo  Inconsistent  with 
tboae  of  the  former,  or  whrae  the  later  om 
disposes  of  the  testator's  entire  estate^  And 
where  tbe  same  estate  Is  given  to  different 
persons.  In  two  wills  of  different  dates,  tbe 
later  bequest  Is  an  entire  revocation  of  the 
former.  But  where  the  same  property  la 
given  in  the  same  will  to  different  persons, 
SDCh  persons  take  aa  tenants  In  common; 
there  being  no  soffldent  ground  to  presume 
that  the  testator  had  changed  bis  purpose 
while  making  his  wlIL" 

That  these  statatee  were  in  force  whm 
these  texts  were  written  and  cases  decided, 
is  shown  as  follows :  "To  prevoit  tbe  admis- 
sion," says  Chanc^or  Kent,  "of  loose  and 
uncertain  testimony,  countervailing  the  oper- 
ation of  an  Instrument  made  with  tbe  for- 
malities prescribed,  it  is  provided  that  the 
revocation  must  be  by  another  instrument, 
executed  in  the  same  manner,  or  else  by 
burning,  canceling,  tearing,  or  obliterating  the 
same  by  tbe  teatator  hlms^,  or  In  his  pres- 
ence and  lny  his  direction.  This  la  the  lan- 


guage of  the  English  statute  of  frauds,  auA 
of  tbe  statute  law  of  every  part  of  the  Unit- 
ed States."   4  Kent,  520,  521. 

This  clearly  shows  the  object  and  purpose 
of  the  statutes.  The  effect  given  our  statute 
In  this  case  is  to  inhibit  a  man  from  making^ 
two  testamentary  Instruments,  or  even  any 
written  Instrument  executed  with  the  formali- 
ties of  a  will,  without  revoking  all  prior  tes- 
tamentary Instruments,  unless  be  should  de- 
nominate the  last  will  a  codicil  to  the  for- 
met.  This  I  do  not  think  to  be  the  law,, 
and  it  will  be  destructive  of  thousands  of 
wills  if  it  is  made  the  law.  There  are  a 
great  number  of  cases  in  this  state  in  which 
two,  three,  and  four  separate  testamentary 
Instmments  have  all  been  probated  as  the 
last  wills  and  testaments.  In  one  case,  an 
instrument  which  was  In  form  a  deed,  but 
could  not  take  ect  as  such,  was  given 
feet  aa  a  wUl,  though  executed  after  the  wlU 
and'  after  a  codldl  to  the  will.  The  three 
instmments,  Uunigh  separate,  w«e  all  given 
effect  to  as  wills. 

In  a  note  to  the  ease  of  Knox  v.  Knox,  as- 
reported  in  36  Am.  St  Bes>.  241,  It  Is  aald: 
"All  testamentary  papers,  no  mattw  how  an- 
morons,  should  be  proved  t<wether  as  one 
wUl.  Pepper's  Esute,  148  Pa.  5  [28  Aa 
1039].  A  paper  may  be  referred  to  and  made 
a  part  of  a  will,  if  such  paper  Is  then  in  ex- 
istence and  can  be  id«itlfled.  In  re  Shllla- 
ber,  74  Gal.  144  [16  Pac.  453];  S  Am.  St. 
Rep.  438,  and  note.  Notes  made  by  a  testa-* 
tor,  payable  at  his  death,  folded  up  in  his 
will  and  referred  to  therein,  and  remaining' 
in  his  possession  at  his  death,  are  a  part  of 
the  wUl.  nckle  v.  Snepp,  97  Ind.  289,  49 
Am.  Bep.  449,  and  extended  note." 

The  evil  of  the  rule  announced  will  be- 
clearly  shown  in  this  case,  if  contestant  is 
able  to  prove  the  execution  of  a  second  will. 
It  will,  as  thus  far  appears  from  tbe  record 
in  this  case,  be  shown  that  the  testatrix 
made  two  testamentary  dispositions  of  her 
property,  or  a  part  thereof,  without  any  evi- 
dence to  show  that  she  ever  intoided  to  re- 
voke the  first  by  the  last,  but,  at  most,  only 
to  provide  fbr  a  parson  not  provided  tor  In 
the  first:  but,  as  the  last  wlU  Is  lost  and  Its 
contents  are  not  proven*  u  cannot  be  pro* 
bated,  yet  nevertheless  it  will  revoke  the 
first,  and  tfans  testatrix's  will,  whether  ex- 
preraed  In  one  or  two  Instruments,  will  be 
entirely  defeated,  and  therefore.  In  law,  she 
will  have  died  intestate,  and  all  tbe  objects 
of  her  bounty  will  be  entirely  deprived  of 
their  property,  or,  at  best,  of  the  interest 
therein  that  testetrlx  clearly  intended  that 
they  should  take. 

I  am  wholly  unable  to  understand  the  rea- 
son or  the  logic  in  any  such  holding.  In- 
stead of  being  a  mle  to  preserve  tbe  rights 
of  pn^rty.  its  necessary  effect  is  to  destroy 
such  rights. 
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PBINGB  T.  EDWABI>S. 

(Sapreme  Court  of  Alabama.    Teb.  8,  1912.) 

1.  BTiorNCE  (I  07*)— Mabbiaob  (8  40*)— Phb- 
BtntPTiona— CoimNUANCE  or  mbbetbigjoub 
Reutiohs. 

Illicit  character  of  cohabitation  is  presum- 
ed to  coDtiaue  nntil  there  is  evidence  to  the 
cootrar;;  but,  where  the  parties  have  maai- 
fested  a  desire  to  laaxrj.  toe  presumption  'will 
be  rebatted,  so  aa  to  make  the  qneation  one  of 
fact,  hy  the  sUghteBt  circumstance,  and  a  mat^ 
riage  may  be  found  from  a  mere  coha1»tation, 
without  anj  apparent  change,  after  the  par- 
ties became  able  to  contract  a  valid  marriage, 
though,  where  they  are  shown  to  have  prefei^ 
red  a  meretricious  relation,  something  more  than 
conthined  cohabitation  after  the  removal  of  the 
impediment  to  a  legal  marriage  must  be  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  87:  Dec  IMg.  8  67;*  Marriage, 
Gent  Dig.  IS  68-69;   Dec  Dig.  |  40.*] 

2.  Marbiaqb  (8  60*)  — GomioN-I/Aw  Mab- 

BIAOV— IWlDENCE— SUFFICIBNCT. 

Evidence  A«U  to  warrant  a  Sndin;  of  co- 
habitation with  matrimonial,  and  not  with 
meretricious,  intent,  although  unlawful  In  its 
inception,  and  that  after  the  death  of  the  wo- 
man*8  firat  husband  the  parties  renewed  their 
matrimonial  pledges  and  entered  into  a  com- 
mon-law marriage,  as  affecting  her  right  to  let- 
ters of  administratioD  as  a  mdow. 

[Ed.  Note.— For  other  caies,  see  Marriage, 
Dec  Dig.  I  60.*] 

Appeal  from  Probate  Conrt,  JetCeraon 
County;  J.  P.  Styles,  Judge. 

Sallie  Prince  and  Lizzie  Edwards  filed 
rival  petitions  to  be  administratrix  of  John 
Edwards'  estate.  From  an  order  issuing  let- 
ters to  Petitioner  Edwards,  Petittoner  Prince 
appeals.  Affirmed. 

Jere  C.  King,  for  appellant.  McNeal  ft 
Jones,  for  appellee. 

SOllERVILLE,  J.  [1]  Appellant  and  ap- 
pellee  each  filed  her  petition  to  be  appointed 
aa  administratrix  of  the  estate  of  John  Ed- 
wards witbin  40  days  after  his  death;  ap- 
pellant claiming  to  be  his  juotlier,  and  ap- 
pellee claiming  to  be  his  widow.  Oa  hearing 
the  petitions,  the  probate  conrt  found,  as  a 
matter  of  Cact,  that  ai^Iee  was  the  widow 
of  John  Edwards,  and  entitled  to  the  prefer- 
ence claimed,  and  ordered  that  the  letters 
of  administration  sfaonld  IsBue  to  her  as 
pnyed.  Appellant  excepted  to  the  finding  <tf 
fact,  and  also  to  the  decree  granting  admin- 
istration to  the  all^d  widow. 

The  evidence  showed,  without  dispute,  the 
following  facts:  App^ee,  Llasle  Edwards, 
married  one  Jake  Jendscm  In  Birmingham 
about  189S.  After  living  with  him  three  or 
four  years,  he  ran  away,  after  first  attack- 
ing and  nearly  killing  her  by  cnttli^  Ap- 
pellee nevw  saw  him  again,  tmt  was  told  (at 
some  unstated  time)  that  he  was  In  Selma. 
After  Jemlsou's  desertion  of  her,  she  cooked 
for  a  living  until  1903,  in  which  year  she 
married  John  Edwards;  this  marriage  ac- 
cordliv  to  her  teatlroray,  was  at  the  conrt 


I  house  In  Uimlngham,  and  was  eolemnlsed  by 
a  person  who  was  said  to  be  Judge  Porter 
(then  pnAate  judge) ;  John  Edwards  having 
In  his  hand  a  paper  r^rasented  to  be  a 
license.  Appellee  married  Edwards  under 
the  name  of  Ltale  Bay;  tmt  the  record  of 
marriages  "covering  the  period  In  whldi  pe- 
titioner. Lizzie  Edwards,  dalma  to  have  been 
married  to  John  EdwaMs"  shows  no  license 
issued  to  John  Edwards  and  Umle  Ray. 
They  then  lived  together  as  husband  and 
wife,  and  while  so  living  appellee  was  In- 
formed, In  1908,  that  Jake  Jemlson  was  dead, 
and  this  fact  she  communicated  to  John 
Edwards.  After  Jemison's  death,  she  and 
Edwards  continued  to  live  together,  treating 
ea<di  other  as  husband  and  wife,  recc^ized 
as  husband  and  vrlfe  by  their  ne^bors,  and 
looked  upon  in  the  community  as  sudu  They 
called  each  other  husband  and  wife,  and  on 
one  occasion  (after  Jemison's  death)  she  in- 
troduced him  to  the  witness  Frank,  on  the 
streets  of  Birmingham,  as  her  husband.  This 
status  continued  until  Edwards'  death  in 
May,  191L 

Appellant's  contention  la  that,  however  sat- 
isfactorily these  foots  and  conditions  mig^t 
ordinarily  evidence  a  oonunon-law  marriage, 
their  effect  is  here  completely  destroyed  by 
the  fact,  as  alleged,  that  appellee's  connec- 
tion with  Edwards  was  oi^Inally  mer^rl- 
doQS  and  unlawful ;  that  its  original  char- 
acter Is,  as  matter  of  law,  presumed  to  con- 
tinue nntU  a  change  to  a  lawful  status  is 
shown;  and  that  the  burden  is  on  appdlee 
to  distinctly  show  that  a  new  marriage  cm- 
tract  or  agreement  was  made  between  her 
and  Edwards  subsequently  to  the  death  of 
J^lson.  And  it  is  In^ted  that  there  Is 
nothing  in  the  record  to  show  such  a  con- 
sensus between  them. 

The  gaieral  principle  Is  ttms  stated: 
"While  all  reasonable  presumptions  are  in 
favor  of  marriage,  yet  they  are  ovwcome  1^^ 
proctf  that  the  relations  were  in  their  origin 
illicit  and  unlawtnL  The  Illicit  relation  Is 
presumed  to  contlnne  until  there  Is  proof 
that  the  parties  were  married.  This  pre- 
sumption, whether  of  fact  or  ot  law,  majr  be 
ovearaome  satisfactory  pvoof  of  otAiablta- 
tlon,  acknowledgment,  and  reputatiim.''  19 
Am.  ft  Xbig.  Bncy.  Law  (2a  EdJ  1200^  f . 

Some  authorities  have  very  i^perly  held 
that,  where  the  relation  was  at  first  noto- 
riously meretridous— that  is,  lustful  and  with- 
out matrimonial  Intoit— as  dlstlngnlalied 
from  unlawful  mer^,  and  ewedally  whoe 
the  parties  willing  choose  the  meretxidons 
state  In  defiance  of  law  and  social  custom, 
there  btfng  no  tanpadimoit  to  lawful  matrt- 
mony,  tiie  evldenoe  of  a  diangs  to  lawful 
matrimony  ought  to  be  dear  and  atrong. 
Elipfel  T.  KUpfel,  41  Colo.  40,  98  Pac.  26, 
124  Am.  Bt  Bep.  96,  103,  and  note  page  US. 
Mr.  Browne,  in  hia  note  to  Appeal  of  H*iMiiiig, 
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etc.,  Co.,  lis  Pa.  204,  6  Aa  60.  B7  Am.  Rep. 
448,  461.  Ba;8:  "The  presnmptloa  of  the  con- 
tinuance of  an  illicit  cohabitation  Is  not  so 
easily  ovetcome  where  It  appears  that  the 
parties  have  manifested  a  preference  for  a 
meretricious  milon.  In  such  a  case,  the  au- 
thorities seem  to  be  uniform  that,  In  the  ab- 
sence of  some  evidence  of  a  change  In  the 
relation  between  the  parties,  they  are  pre- 
sumed to  continue  In  that  relation" — citing 
€olllnfi  T.  Collins,  80  N.  Y.  0;  Badger  t. 
Badger.  88  N.  T.  553,  42  Am.  Rep.  263;  State 
T.  WoTthlngbam,  23  Minn.  528;  Yardley's 
Estate,  76  Pa.  207,  and  other  cases. 

After  a  very  full  review  of  the  authorities, 
both  English  and  American,  Mr.  Browne 
states  the  following  conclusions:  (1)  That  an 
illicit  connection  Is  presumed  to  continue 
until  there  Is  evidence  to  the  contrary.  (2) 
That,  where  the  parties  have  manifested  a 
desire  to  form  a  matrimonial  union,  the  pre- 
sumption will  be  rebutted,  so  as  to  make  th& 
qnestion  me  of  fact,  by  the  Sllgtitest  ctrcum- 
■tance;  and  that  a  mere  cohabitation,  without 
any  aivareDt  Cbanse,  after  the  parties  have 
tbe  right  to  contract  a  valid  marriage  wUl 
snfflce  to  justify  a  snbmlaBlon  of  tbe  question 
of  marriage  to  a  jury,  and  in  fact  require  It 
(8)  That,  where  the  parties  are  shown  to  have 
preferred  a  meretridons  connection,  some- 
thing more  than  continued  cohabitation,  after 
the  Impediment  to  a  lc«al  marriage  has  been 
removed,  will  be  necessary  to  rebnt  tbe  in- 
ference of  the  continuance  of  the  original 
diaracter  of  the  colubltatlon ;  there  must  be 
«vldence  to  satis^  tiie  mind  of  an  actual 
change  in  the  relation  between  tbe  parties, 
or  at  least  of  a  desire  for  a  change.  (4) 
That,  where  tliere  la  any  evidence  to  rebut 
this  inference  of  oontinuahce  of  an  illicit 
union,  the  question  Is  one  of  fact 

Upon  a  survey  of  the  authorities  reviewed 
by  Mr.  Browne,  and  also  of  the  many  later 
ones,  we  approve  the  Justice  and  prcqpriety 
of  his  conclusions. 

In  Badger  v.  Badger,  88  N.  T.  954,  42  Am. 
Rep.  263,  It  la  correctly  declared  that  "a 
change  may  occur  and  be  satisfactorily  es- 
tablished, although  the  precise  time  or  oc- 
casion cannot  be  clearly  ascertained." 

In  State  v.  Worthlngbam,  23  Minn.  628,  the 
following  language  Is  used:  "An  intercourse 
originally  unlawful  and  lustful  from  choice 
undoubtedly  raises  the  presumption  that  Its 
character  remains  such  during  Its  continu- 
ance. But  this  la  a  presumption,  not  of  law, 
but  of  fact  for  the  consideration  of  the  jury 
in  connection  with  the  particular  facts  and 
circumstances  of  the  case.  In  the  case  at 
bar,  it  appears  that  the  cohabitation  between 
the  parties  had  its  origin,  in  part  at  least 
in  a  desire  for  marriage,  and  under  the 
promise  that  snob  a  relation  should  be  as- 
eumed  as  soon  as  defendant  could  procure  a 
divorce  from  his  then  wife.  This  Indicates 
that  the  parties  r^rded  the  married  state 
as  one  preferable  to  tiiat  of  concubinage, 


and  weakens  somewhat  the  force  of  the  pre- 
sumption ordinarily  attaching  to  an  original 
illicit  cohabitation.  The  weight  which  Is  to 
be  given  to  it  however,  in  this,  aa  in  every 
other,  case  rests  exclusively  with  the  Jury,  in 
the  exercise  of  Its  best  Judgment  under 
proper  instructions  from  the  court" 

In  the  well-considered  case  of  Adger  v. 
Ackerman,  116  Fed.  124,  129, 130,  52  C.  O.  A. 
568,  It  was  said,  per  Sanborn,  J.:  "But  the 
true  rule  and  tbe  great  weight  of  authority 
is  that  Inasmuch  as  the  law  itself  and  all 
its  presumptions  deprecate  Illegal,  and  favor 
lawful,  relations,  slight  circumstances  may 
be  sufficient  to  establish  a  change  from  an 
illicit  to  a  legal  relation,  and  proof  of  its 
time  or  place  is  not  Indispensable.  *  *  * 
The  principle  of  law  Is  that  where  parties 
who  are  Incompetent  to  marry  eater  an  illicit 
relation,  with  a  manifest  desire  and  intention 
to  live  in  a  matrimonial  nnlon,  rather  than 
in  a  state  of  concubinage,  and  the  obstacle  to 
their  marriage  is  subsequently  removed,  tlielr 
continued  cohabitation  raises  a  presumption 
of  an  actual  marriage  immediately  after  the, 
removal  of  the  obstacle,  and  warrants  a  find- 
ing to  that  effect"  Inaocordwlththislsthe 
text  of  19  Am.  ft  Eng.  Ency.  Law,  1208,  d. 

Some  courts  have  made  the  presumption  ■ 
Just  stated  depend  upon  tlie  fact  of  a  cere- 
inoMfol  second  marriage  as  being  Indispensa- 
ble to  show  the  matrimonial  Intent;  otihers 
have  required  that  at  least  one  of  tiie  parties 
shonld  have  altered  into  the  illicit  relation 
in  Ignorance  of  the  obstacle,  and  some  re- 
quire that  the  parties  shall  have  been  Inform- 
ed of  the  removal  of  the  obstacle;  while  oth- 
ers bold  such  knowledge  unnecessary.  We 
apprehend,  however,  that,  while  all  of  these 
matters  may  be  material  aids  In  the  solution 
of  the  question  of  marriage  vel  non,  they 
are  not  ordinarily  to  be  regarded  as  con- 
clusive, and  are  to  be  considered,  along  witii 
all  the  other  evldoice,  simply  for  what  they 
are  worth.  See  Moore  v.  Helneke,  119  Ala. 
627.  24  South.  374. 

It  is  true  that  courts  have  no  right  to  mar- 
ry people  who  never  wished  nor  Intended  to 
be  married,  and  equally  true  that  it  Is  not 
their  office  or  policy  to  place  a  premium  on 
the  defiance  of  law  and  social  cnstom  by  lift- 
ing lust  to  the  lev^  of  honorable  matrimony. 
But  these  results  cannot  be  reasonably  fear^ 
ed  from  the  practical  application  of  the 
principles  we  have  declared. 

The  cases,  presenting  all  phases  of  this 
mnch-dlscussed  subject  will  be  found  fully 
reviewed  In  the  case  notes  to  Appeal  of  Read- 
ing, etc.,  Co.,  113  Pa.  204,  6  Ati.  60,  57  Am. 
Rep.  448,  461;  Kllpfel  v.  Klipfel,  41  Colo. 
40,  92  Pac.  26,  124  Am.  8t  Rep.  96,  113;  and 
Chamberlain  v.  Chamberlain,  68  N.  J. 
736,  62  AO.  680,  8  L.  R.  A.  (N.  S.)  244,  111 
AuL  St  Rep.  668,  6  Ann.  Cas.  488,  484. 

There  are  several  cases  from  highly  an- 
thorltatlve  Jurisdictions  which  are  not  In 
harmony  with  our  views.    Cartwright  r. 
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HcGown.  m  m.  888,  12  N.  E.  737,  2  Am. 
St  106;  CoUUu  t.  Yoorliees,  47  N.  J. 
Bg.  31S,  20  Atl.  676,  U  L.  R.  A.  864.  24  Am. 
St  Repw  412.  But  these  are  oppoeed  to  the 
great  and  Increasing  weight  of  anthorit?. 

[2]  It  only  remains  to  api^  the  foregoing 
principles  to  the  facts  of  this  case,  and  we 
are  Clearly  of  the  opinltm  that  it  was  open 
to  the  trial  court  to  find  that  the  entire  con- 
nection between  John  Edwards  and  appellee 
was  with  matrimonial,  and  not  with  meretrl- 
clous,  intent  notwithstanding  It  was  unlaw- 
ful in  its  Inception;  and  to  find,  also,  that 
at  some  time  between  the  date  of  Jemlaon's 
death  (of  which  they  were  both  Informed) 
and  the  death  of  Edwards  (a  period  of  two 
or  three  years),  these  parties  renewed  their 
matrimonial  pledges,  and  entered  into  a  new 
understanding  that  they  were  thenceforth 
.  husband  and  wife  In  law,  as  well  as  In  fact, 
without  let  or  hindrance.  Such  a  finding 
should  not  be  disturbed,  unless  clearly  er- 
roneous, and  we  cannot  so  regard  it 

Afflrmed.  All  the  Justices  concur. 


McLaughlin  beyers. 

(Snpreme  Court  of  Alabama.  Feb.  8,  1912.) 
Appeal  and  Bbbob  (|  87*)— Rsview— Dibobk- 

TIOITAHT  OBDEBS— GOKTINnANCE. 

The  ImpOEdtloD  of  costs  as  a  condition  to 
granting  a  continuance  being  within  the  unre- 
visable  discretion  of  the  trial  court  since  a 
party  Is  not  entitled  to  accept  a  continuance 
and  reject  the  terms  imposed  vj  the  court  the 
order  and  judgment  Impwng  such  condition  Is 
not  appealable. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  {§  55^^096;  Dec.  Dig.  J  87.*] 

Appeal  from  Circuit  Court,  Jeffenon  Conn- 
ty;  E.  O.  Crowe,  Judge. 

Action  by  Clara  Beyers,  pro  ami,  against 
George  EL  McLaughlin.  From  an  order  im- 
posliw  coats  as  a  condition  to  granting  a 
contlnaanoe  on  motion  of  dtfendant  he  ap- 
peals. DiAmissed. 

Sterling  A.  Wood,  for  appelant  W.  X 
Whltaker  and  Frank  S.  White  &  Sons,  for 
appdlee. 

SOMBRTILIiBt  X  It  was  fOimerly  held  by 
this  ooort  that  the  granting  or  refusing  of 
oontinnances  was  entfrely  within  the  discre- 
tion of  the  trial  court,  and  Uiat  its  exenlse 
was  "beyond  the  Jurisdiction  of  the  app^te 
court  to  control  or  revlae."  Humes  t.  (VBry- 
an,  74  Ala.  64,  78;  CampbeU  t.  White,  77 
Ala.  397.  Later  it  was  said  that  "the  con- 
tinuance of  a  case  la  witUn  the  discretion  of 
the  trial  court  and  th^  exercise  of  this  ^ 
cretlon  will  not  be  reviewed  on  appeal,  ez- 
c^t  in  a  case  where  It  la  shown  that  the 
court  has  abased  the  discretion  vested  in  it" 
Spann  t.  Torbert  130  Aia.  541,  80  Soutli. 
889.  StUl  later  U  has  been  declared  that 
the  action  of  the  trial  ooort  vlU  not  be  re- 


vised im  appeal  nnlese  a  ffrom  almte  of  tiie 
discretion  Is  shown.  Kelly  v.  State,  160  Ala. 
48,  48  South.  S3S.  It  seems,  however,  that 
in  crbnlnal  cases  the  constitutional  rl^t  of 
the  defendant  to  have  compulsory  process 
for  his  witnesses  may  sometimes  be  so  In- 
volved in  the  question  as  to  nulll^  the  g^- 
eral  rule  as  to  discretion.  Rodgers  v.  State, 
144  Ala.  32,  40  South.  572. 

In  the  present  case  the  suit  was  filed  on 
March  22,  1900,  and  a  demurrer  was  filed  to 
the  compiahit  on  April  27, 1909.  On  October 
20, 1909,  and  again  on  February  21,  1910,  the 
cause  was  continued  at  the  Instance  of  de- 
fendant on  account  of  his  sickness.  On  June 
2,  1010,  defendant  again  moved  for  a  con- 
tinuance, showing  to  the  court  in  support 
thei'eof,  as  recited  by  the  docket  mtry,  "that 
the  cause  of  action  as  set  forth  In  the  com- 
plaint had  arisen  after  the  sldcness  of  the 
plaintiff  (?)  had  begun,  and  that  the  platn- 
tUf  (?)  had  beeu  In  dangra  of  death  since 
the  said  sickness  had  t)egnn,  and  at  times 
very  much  better."  Sulistltntlng  "dtfend- 
ant"  for  "plaintiff"  in  this  entry — as  was  evi- 
dently Intended — It  does  not  appear  that  de- 
fendant was  physically  or  mentally  unable 
to  appear  in  court  for  trial  on  the  date  men- 
tioned. Thereupon  the  court  entered  an  or- 
der contlnulDg  the  cause  on  account  of  de- 
fendant's sickness,  and  upon  his  paying  all 
accrued  costs  within  30  days,  for  which  exe- 
cution was  to  be  Issued.  The  bill  of  excep- 
tions recites  that  defendant  "then  and  there 
In  open  court  excepted  to  the  said  action  of 
the  said  court  and  the  said  Judgment  of  the 
said  court  in  taxing  them  with  the  cost  of  the 
said  cause  aa  set  forth  in  said  motlon(?)." 

On  June  24,  1910,  defuidant  filed  a  motion 
to  set  aside  "that  part  of  the  order  of  this 
court  taxli^  him  with  the  cost  of  said  cause** 
on  the  ground,  primarily,  that  he  was  side 
and  unable  to  attend  court  Several  othv 
grounds  are  stated,  but  they  do  not  merit 
mention  or  consideration.  In  support  of  this 
motion  the  testimony  of  defendantfs  attmd- 
ing  pbysldan  was  <^ered,  and  it  Beans  t» 
establish  the  tect  ct  defendant's  physical  and 
mental  unfltaesB  to  take  put  In  the  trial  of 
his  cue— at  leasl  there  wai  no  testimony 
offered  to  the  contrary.  Xhls  motion  was 
beard  and  oTermled  on  Jons  28,  1910,  to 
which  defendant  duly  excited,  tnui< 
script  shows  that  this  appeal  Is  taken  from 
the  Judgment  for  costs  rendwA  June  2, 1910, 
and  also  ftom  the  Judgment  of  June  80  (29?), 
1910. 

As  has  already  been  noted,  tha  sbowlnc 
made  for  a  cmtlnnance  on  June  2d  was 
wholly  Insnffldoit ;  and,  sudt  being  the  case, 
no  error  could  posslUy  have  been  predicated 
on  an  absolute  dailal  of  that  motion.  IBx- 
erdslng  its  lawful  discretion,  however,  the 
motion  was  granted  on  condition  that  defmd- 
ant  should  pay  the  costs  already  aocmed. 
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Torrey  r.  Bishop.  104  Ala.  S48, 16  South.  422. 
By  a  aeasonable  objection,  defendant  mlffht 
bare  rejected  the  continuance  on  sncta  ternu, 
and  complained  of  the  refusal  to  grant  a 
coutinnance,  If  he  bo  desired.  But  t)ie  ef- 
fect of  his  exceptl<m  was  to  acc^t  the  con- 
tinuance, with  a  rejection  tmly  of  the  terms 
Imposed.  This  was  held  not  permissible  in 
Hnmes  t.  O'Bryan,  74  Ala.  64,  78,  where  It 
was  said:  '*The  enjoyment  of  the  benefit 
of  the  order  as  made  was  an  acceptance  of 
the  condition  with  wUdi  the  court  saw  fit 
to  burden  It  The  two  should  have  been  ac- 
cepted or  rejected  as  an  entirety,  and  this 
course  does  not  seem  to  have  been  followed." 

The  imposition  of  costs  as  a  condition  to 
srnnting  the  continuance  being  within  the 
nnreTisable  discretion  of  the  trial  court,  It 
follows  that  no  appeal  lies  from  the  order 
and  Judgment  of  the  court  In  that  behalf, 
and  the  appeal  must  tbertfore  be  dismissed. 

Appeal  dismissed.  All  the  Justices  concur. 


NOHSWORTHT  et  al.  t.  WILLOUGHBT 
et  al. 

{Supreme  Court  of  Alabama.    Dec  21,  tSJl.) 

1.  Gifts  (S  47*)— Inteb  Vitot— P^bol  Gut 
OF  Land— BuBOEN  of  Pboof. 

A  party  clahnin^  an  interest  in  land  un- 
der a  parol  gift  baa  the  burden  of  establiahlng 
the  rift. 

iEd.  Note.— For  other  cases,  see  Gifts,  Cent, 
p.  H  81-86:  Dec.  Dig.  1  47.*] 

2.  Advebbe  Possession  {|  112*)— SItidsnob— 
Bnanaif  or  Proof. 

One  claiming  land  by  adverse  possesafon 
has  the  burden  of  proving  that  be  has  held  the 
land  adversely  for  the  statntory  period  nec- 
essary to  perfect  his  tlt^ 

[Ed.  Note.— For  other  cases,  see  Adversa  Pos- 
session, Cent.  Dig.  H  601-668;  Dec  Dig.  | 

3.  PABTinoN  (S  63*)— PaooBDiiros— Sum- 
ciKNCT  or  Etidence. 

Evidence  in  an  action  for  rartition  held 
■afficient  to  sustain  a  decree  for  laalntiffs. 

[Ed.  Note.— For  other  caaea,  aee  Partition, 
Dec  Dig.  9  63.*1 

4.  BQurrr  (|  427*)  —  Dsobse— Co:!fobmitt 

TO  PLBADINQB. 

The  court  cannot  grant  relief  as  to  a  nut- 
ter or  dalm  which  was  not  made  an  issue  of 
-the  Un,  answer,  or  plea. 

TBd.  Note^For  other  cases,  see  Egnity,  Gent. 
THg.  H  1001-1014;  Dec.  Dig.  |  4^.*] 

Appeal  from  Chancery  Court,  Coffee  Coun- 
ty; li.  D.  Gardner,  Chancellor. 

Bill  by  J.  L.  Willonghby  and  others  against 
W.  S.  Norsworthy  and  others  for  partition 
■of  land.  Decree  for  complainants,  and  re- 
spondents appeal.  Afflrmed. 

H.  Martin,  ftv  appellants.  J.  7.  8an- 
4]ers,  for  appellees. 

HATFIELD,  J.  This  is  a  bUl  to  sell  land 
<or  division  among  tenants  In  conimou.  It 
was  undisputed  that  T.  W.  WUlougbby  own- 


ed the  lands  in  ^ineatloD  during  his  lifetime. 
He  Is  the  common  source  of  title;  the  com- 
plainants claiming  through  him  by  Inherit- 
ance, and  the  respondents  by  gift  Nearly 
all  the  parties  to  the  suit  are  children  or  de- 
scendants of  the  said  WUIoughby,  deceased. 

The  prime  contention  of  reei>ondents  Is 
that  T.  W.  Willougbby,  Sr.,  gare  the  land 
in  Question  to  T.  W.  'milougbl^,  St.,  prior 
to  the  year  1874,  In  consideration  that  the 
latter  would  take  care  of  Mrs.  Wllloughby, 
wife  of  the  donor  and  mother  of  the  donee, 
during  her  natural  life.  The  rei^ondent  T. 
W.  Wllloughlv,  Jr.,  also  taisistB  that  soon 
after  the  gift  he  ottered  Into  possession  of 
the  land,  and  htm  ever  slnoe  otmtlnued  to 
bold  it  adversely  to  tiie  com^alnAnts,  the 
denor,  and  all  the  wwld,  and.  tiiat  snch  gift 
and  adverse  poBsesslon  had  riptfied  Into  a 
legal  title  before  the  llUng  of  the  blU. 

On  the  other  hand,  It  la  liutoted  1^  the 
complainants  that  there  was  never  any  gift 
of  these  lands  by  tba  oommon  ancestor,  but 
that  they  were  allotted  to  the  widow  nt  the 
alleged  donor,  who  wsb  the  mother  of  the 
complalnautB  and  of  the  reqwndent;  that 
she  remained  in  possession  of  them  during 
her  life;  that  tlie  possession  of  T.  W.  WU- 
Ioughby, Jr.,  after  the  deatb  of  their  fa- 
ther, was  really  the  possession  of  the  widow 
under  her  doww  and  quarantine  right;  Uiat 
such  possession  was  never  adverse  to  the 
rlghta  of  any  of  these  complainants,  but  was 
pennlssive^  and  therefore  would  never  ripen 
into  tltie  as  against  the  true  owners,  who 
were  tbe  tenants  in  common  with  the  party 
thus  claiming  possession.  Bat  for  this  alleg- 
ed parol  gift  time  would  be  no  qnestlon  tiiat 
all  the  parties  to  tbte  sntt  were  taunts  In 
common  as  to  the  land  in  question,  after  the 
death  of  T.  W.  WlUoivhby,  Sr.,  who  aeuns 
to  have  died  Intestate. 

[1-S]  The  evidence  relied  on  to  substanti' 
ate  this  parol  gift,  and  the  fact  of  adverse 
possession  under  it  1^  T.  W.  Willonghby,  Jr.. 
Is  very  conflicting.  The  burden  of  proof  is 
npon  him,  of  course,  to  establish  this  gift, 
and  also  tbe  fact  that  he  has  held  the  land 
adversely,  and  under  and  by  virtue  of  such 
gift,  for  the  statutory  period  necessary  to 
pOTfect  his  title.  He  introduced  a  great  deal 
of  testimony  to  show  such  gift,  and  adverse 
possession  thereunder.  On  the  other  hand, 
there  was  a  great  deal  of  testimony  on  the 
part  of  the  complainants  and  their  witnesseR 
tending  to  show  that  there  was  never  any 
gift,  and  that  the  possession  was  in  recc«- 
nlUon  of  their  Joint  title  and  traancy  in 
common  with  the  respondent  In'  othei 
words,  the  complainants'  testimony  tended 
to  show  that  this  posdeseion  was  that  of  the 
widow  of  the  alleged  donor,  that  she  held 
it  under  her  dower  and  quarantine  rights, 
and  that  after  that  tbe  respond^it  held  it 
as  a  tenant  in  common  with  tbe  cotnplain- 
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anta;  that  his  posseaaloD,  therefore,  was  that 
of  the  complainants,  having  never  amounted 
to  an  ouster  of  the  complainants;  and  that, 
If  he  ever  claimed  to  own  and  possess  the 
land  adversely  to  the  complainants,  no  no- 
tice of  such  claim  was  ever  brought  to  their 
knowledge.  These  were  all  mncb  dlq)uted 
questions. 

The  whole  of  the  evidence  has  been  care- 
folly  considered,  and  we  are  not  able  to  say 
that  the  chancellor  erred  In  his  conclusions 
or  findings  as  to  the  facts  In  the  case,  but 
are  Inclined  to  the  conclusions,  reached  by 
him.  that  the  complainants  have  made  good 
their  claim  as  set  fprth  in  the  bill,  and  that 
the  land  belongs  to  the  parties  aa  tenants 
in  common,  and  as  set  forth  in  the  bill,  that 
the  re^ndent  baa  failed  to  make  good  his 
claim  as  to  the  parol  gift  and  adverse  pos- 
session under  it  for  the  statutory  period  of 
10  years,  which  would  be  required  to  per- 
fect hU  Utle^ 

It  l8  propw  to  say,  in  this  connection,  that 
there  Is  In  the  transcript  a  great  deal  of 
testimony  that  cannot  be  considered  on  this 
appeal,  for  the  reason  that  it  relates  to  the 
conversations  and  transactions  of  a  deceas- 
ed person,  whose  estate  is  interested  In  the 
result  of  this  salt,  that  such  testimony  was 
offered  by  witnesses  who  had  a  pecuniary 
interest  In  the  result  of  the  suit,  and  was  di- 
rected against  the  party  to  whom  their  in- 
terests were  opposed^-all  In  clear  violation 
of  aectton  4007  of  the  Code.  It  was  finally 
agreed  between  counsel  of  record  that  all 
legal  objectlffiDS  aa  to  evldoiA  of  the  Ques- 
tions or  answers  would  be  assigned  and  con- 
sidered on  the  bearing  of  the  cause,  as  If  the 
objectlosfl  and  exceptiona  had  bem  taken  at 
the  time  such  evidence  was  introduced,  and 
that  eltbw  pari7  Bhould  have  the  right  to 
object  to  any  evldeiice  offMed  upon  any 
gronndB  of  UlegalUv  or  InoonMpetence. 

On  this  ground  we  are  unable  to  consider 
a  great  deal  of  the  evidoice  ottered  1^  the 
respondent  to  prove  the  parol  gift  under 
which  he  (flalms.  It  Is  also  Insisted  bj  the 
raspondait  that  it  was  agreed  betwem  him 
and  the  other  belts  of  bis  father  that  be 
should  retain  poseooalon  of  the  land  during 
his  life,  and  that  the  complalnanta  could  not 
have  this  sale  during  the  contlnuancy  of  his 
life  estate,  for  that  It  would  be  In  vJoIattMi 
of  such  ureement  Tbte  agreement,  Iww- 
ever,  la  disputed  by  the  complainants,  and 
does  not  comport  well  with  the  other  daim, 
made  by  him,  that  he  had  held  the  land  for 
30  years  or  more  nnder  a  parol  gift  from 
his  father. 

A.  court  of  eqnitT  is  not  inclined  to  give 
ear  to  the  contention  of  a  party  who  asserts 
two  claims  to  land,  which  are  'absolutely  con- 
flicting and  inconsistent  One  or  the  other 
must  be  false.  But  if  any  such  agreonent 
was  ever  made  between  the  parties,  respond- 


ent's testimony  and  that  of  his  witnesses 
conclusively  shows  that  he  did  not  live  up 
to  it,  that  he  had  lulled  complainants  into 
Inaction  while  obtaining  their  consent  for 
him  to  hold  possession  during  his  life,  on  ac- 
count of  bis  physical  and  financial  condition, 
and  th^  had  taken  advantage  of  a  seeming 
opportunity  to  deprive  them  of  their  Inter- 
est in  the  lands,  by  claiming  to  hold  tbe 
same  adversely  and  under  a  parol  gift  from 
his  father.  To  give  effect  to  this  agreement 
under  the  respondent's  claim  and  theory 
would  be  to  perpetrate  a  fraud  upon  the 
complainants,  which,  of  course,  a  court  or 
equity  should  not  do. 

[4]  It  is  also  true,  aa  found  by  th^  chan- 
cellor, that  this  last  claim  of  the  respondent 
was  not  set  up  In  his  answer,  nor  by  any 
plea,  and  was  therefore  not  made  an  issue, 
and  that  the  court  could  not  grant  relltf— 
or  decline  to  grant  It,  for  that  matter — whicb 
was  not  made  an  Issue  by  the  bill,  answer, 
or  plea. 

Finding  In  the  record  no  error  of  whldi 
the  appellants  can  complain,  the  decne  of 
the  chancellor  must  be  affirmed.  * 

Affirmed.  All  the  Justices  ooncnr,  save 
DOWDBLL,  a  J.,  not  sitting. 


GASSENHEIUER  v.  WESTBRN  RT.  OF 

(Snpr«me  Conrt  of  Alabama.   Feb.  8,  1912.) 

1.  Mabtbb  ahd  Sirvaht  (S  Assault 

bT  BHFLOTA— IdABXUTr. 

PhUntUr  went  to  the  station  of  defendant 
railway  company  to  learn  the  reason  for  delay 
In  delivering  fals  freight,  and,  after  finding  bis 
drayman  at  the  freight  ooase,  the  freight  bills 
were  taken  by  defendant's  deliveir  clerk,  and 
plaintiff  then  complained  of  the  aelay  to  the 
clerk's  superiors,  who  went  with  plaintiff  to  in- 
vestigate,  and  when  they  reacbed  that  clerk, 
who  was  then  engaged  In  deliverlog  freight, 
he  abased  and  struck  plaintiff  withont  provoca- 
tion. Held,  that  defendant  could  not  avoid 
liability  for  the  assault  on  tbe  ground  that  it 
was  not  within  the  scope  of  the  clerk's  author- 
ity, because  committed  as  a  result  of  plaintiff's 
complaint  aboat  his  delay. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semn^  Gent  Dig.  H  1217-1229;  Dec.  Dig. 

2.  CoapOBATi6nB  d  428*)— LuBiuTr— Tobts 
OF  EifPLoir£s. 

A  corporation  la  liable  for  the  wrongfol 
acts  of  its  employis,  done  in  the  course  tit  their 
emidoyment  or  fine  of  their  dutUa. 

[Ed.  Note^For  other  cases,  see  Oorpoia- 
tions.  Cent  Dig.  H  1692-1^6;  Dec^  I»g;  i 
423.*] 

Appeal  from  Circuit  Court,  Montgomery 
CouDty;  W.  W.  Pearson;  Judge. 

Action  by  Leo.  Qassenhelmer  against  tbe 
Western  Railway  of  Alabama.  From  a  judg- 
ment overruling  plalntifTs  motion  fOr  a  new 
trial  after  Judgment  for  defendant,  lAalntUf 
appeals.  Reversed  and  remanded. 
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Leteh^,  McCord  ft  Harold,  for  appellant 
Stelner,  Crum  ft  Well,  for  appellee. 

SAYRB,  J.  Flalntlft  sent  a  drayman  from 
bis  place  of  business  to  tbe  freight  boose  of 
the  defendant  railway  company  to  fetch 
some  freight  Considerable  delay  ensuing, 
plaintiff  went  to  see  what  was  the  matter. 
He  found  the  drayman  waiting  at  tbe  freight 
house.  Then  Mabson,  one  of  defendant's  de- 
livery clerks,  came  up  saying:  "I  will  deliver 
the  freight**  Tbe  freight  bjlls  were  then 
handed  to  Mabson,  and  plaintiff  went  to  the 
office  In  another  part  of  the  building,  where 
be  complained  of  the  delay  to  Mabson's  su- 
periors. He  does  not  seem  to  hare  men- 
tioned MabBon'a  name.  Mr.  Lutz,  commer- 
cial agent  for  tbe  railway,  and  Mr.  Stanley, 
chief  clerk,  then  walked  down  tbe  freight 
house  in  company  with  the  plaintiff,  Inquir- 
ing of  several  of  the  delivery  clerks  what 
they  knew  about  plaintiff's  dray  having  to 
wait  for  freight  When  they  reached  Mab- 
son, who  was  then  and  there  engaged  in  de- 
fendant's business  of  delivering  freight  be, 
without  a  word,  or,  so  far  as  tbe  evidence 
shows,  a  demonstration  of  any  sort  from 
plaintiff,  applied  to  plaintiff  a  most  offen- 
sive epithet  and  struck  and  kicked  him. 
Tbe  assault  left  behind  It  no  physical  inju- 
ry. Plaintiff  sued  the  railway  company  for 
tbe  assault  and  battery  committed  by  its 
agent,  and,  the  jury  having  acquitted  the  de- 
fendant made  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence.  From  a  Judg- 
ment overruling  the  motion,  plaintiff  appeals. 

[1 ,  2]  The  court  below  makes  it  clear  that 
the  motion  was  overruled  on  the  theory  that 
the  jury  might  have  Inferred  that  Mabson 
assaulted  plaintiff  because  plaintiff  had  made 
complaint  to  his  superior  officers,  and  that 
an  assault  committed  for  such  reason  was 
not  within  tbe  scope  of  Mabson's  employ- 
ment In  this  the  court  erred.  It  is  well 
settled  in  the  decisions  of  this  court  that 
corporations  are  liable  for  tbe  wrongful  acts 
of  their  agents  or  employes,  done  In  the 
course  of  their  employment  or  in  the  line 
of  tbelr  assigned  duties.  The  difficulty  In 
particular  cases  arises  In  the  proper  applica- 
tion of  this  principle  of  law  to  the  facts. 
The  case  of  Case  v.  Holsebusb,  122  Ala.  212, 
26  South.  155.  Is  strikingly  like  the  case  at 
bar  In  all  essential  respects.  In  that  case 
tbe  tax  collector  of  Mobile  county  was  held 
personally  liable  for  an  assault  and  battery 
committed  by  his  deputy  upon  a  taxpayer 
who  had  gone  to  the  collector's  oflQce  to  pay 
taxes.  The  assault  grew  out  of  a  dispute 
about  a  fee  the  deputy  sought  to  collect  In 
the  case  at  hand  there  Is  nothing  to  indicate, 
however  remotely,  that  tbe  assault  grew  out 
of  anything  bat  the  delay  in  the  delivery  of 
plaintiff's  freight  Tbe  trial  court  referred 
the  assault  or  held  that  the  jury  might  have 
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referred  It  to  the  fact  that  plaintiff  had  com- 
plained to  Mabson's  superior  officers.  But  the 
complaint  was  about  the  delay,  and  we  have 
no  difficulty  in  taking  all  that  occurred  be- 
tween plaintiff  ,  and  Mabson  and  Mabson's  su< 
perlors  as  part  and  parcel  of  one  transaction. 
In  this  state  of  tbe  evidence  the  plaintiff 
was  entitled  to  have  tbe  verdict  set  aside. 
"There  Is  no  more  sacred  duty  resting  on  the 
presiding  Judge  than  to  set  aside  a  verdict 
which  is  rendered  In  palpable  disregard  of 
tbe  evidence."  A.  G.  S.  Rwy.  Co.  v.  Powers, 
73  Ala.  248.  And  since  the  passage  of  the 
act  permitting  the  review  of  rulings  on  such 
motions  this  court  has  frequently  reversed 
Judgments  where  the  pr^nderance  of  tbe 
evidence  against  the  conclusions  reached  in 
the  trial  courts  was  so  decided  as  to  Involve 
the  conviction  that  they  were  wrong  and  un- 
just Birmingham  National  Bank  v.  Brad- 
ley, 116  Ala.  142,  23  South.  53;  Southern 
Bwy.  Co.  T.  Lollar,  135  Ala.  375,  83  South. 
82,  and  cases  dted.  No  doubt  tbe  court  be- 
low, but  for  the  theory  mtertained  In  re- 
spect to  the  origin  to  which  tbe  Jury  might 
have  referred  the  difficulty  as  sufficient  to 
take  the  assault  upon  plaintiff  without  the 
scope  or  course  of  Mabson's  assigned  du- 
ties, would  have  granted  a  new  trial.  But 
that  theory  of  fact  and  law,  under  the  au- 
thority of  our  rulings  heretofore,  was  mis- 
conceived. Case  T.  Hulsebnsb,  122  Ala.  212, 
26  South.  155.  and  cases  there  cited.  It  re- 
sults that  the  Judgmmt  must  be  reversed, 
and  the  cause  remanded  for  another  trial 
on  the  facts  as  they  may  then  appear. 

Reversed  and  remanded.  All  tbe  Justices 
concur,  except  DOWDELU  a     not  sitting. 


HTm^HISON  et  aL  v.  FLOWERS. 
(Supreme  Court  of  Alabama.    Feb.  6,  1912.) 

1.  MOBTQAbU  (I  642*)  —  FOKEeLOBUBS  — BC- 
DEUPnon  —  DElCAnD  —  SlBVICI  —  "WUT- 

TKM  Demand." 

Code  1907,  $  6747,  provides  that  on  fore- 
closure, possfBsion  of  the  land  mast  be  deliver- 
ed to  the  purchaaer,  witbio  10  days  after  sale, 
by  the  debtor,  if  In  his  possession,  or  by  any 
one  holding  under  him  by  privity  of  title,  if  In 
his  possession,  on  written  demand  of  the  pur- 
chaser or  bis  vendee.  Beld,  that  a  written  de- 
mand required  by  such  secnon  must  be  served 
on  the  debtor  to  bar  bis  right  to  redeem,  and 
that  a  mere  reading  to  him  of  an  alleged  writ- 
ten demand  was  insnfficient 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  I  1561:  Dec  Dig.  {  642.*1 

2.  MoBTOAOKs  (i  642*)— FoBXOLOStnB— Pes- 
SESSION- Wbitteh  Dkuand— Waivbb. 

Under  Code  1907,  t  6747,  requiring  a  writ- 
ten demand  (or  poaseBBion  by  the  purchaBer  at 
foreclosure  sale^  or  Mb  vendee,  in  order  to  cut 
off  a  debtor's  right  to  redeem,  the  debtor's  re- 
fusal to  deliver  possession  on  the  purchaser's 
oral  demand  did  not  constitute  a  waiver  oJF  a 
demand  in  writing. 

[Ed.  Note.~For  other  cases,  aea  Ifortgages, 
Dee.  Dig.  |  642.*] 
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Appeal  from  Chancery  Court,  Coffee  Coun- 
ty; I*  D.  Garctoer,  Chancellor. 

Bill  by  Eula  Flowers  against  D.  O.  Hutchi- 
4Bon  and  others  to  redeem  land  from  a  mort- 
cage  fbreclosure  sale.  From  a  decree  order- 
ing redemption,  reapondaits  appeal.  Af- 
firmed. 

The  bill  was  filed  within  the  statutory  pe- 
riod, and  offers  to  do  equity  by  paying  the 
amount  found  due,  with  interest,  that  re- 
quest had  been  made  to  ascertain  the  amount 
necessary  to  redeem,  au.d  the  refusal  to  fur- 
nish it,  and  her  inability  otherwise  to  as- 
certain the  amount  necessary  for  a  tender; 
but  It  is  alleged  that  the  mortgage  contain- 
ed usury,  and  that  the  same  should  be  de- 
ducted from  the  principal.  The  defense  was 
tliat  after  the  sale  under  the  mortgage  writ- 
ten demand  was  made  upon  complainant  for 
possession  of  the  land,  and  that  respond- 
ent declined  within  a  reasonable  time  there- 
aftOT  to  dellTN  possession  to  the  purchas- 
ers at  such  sale.  The  evidence  as  to  this 
matter  sufficiently  appears  In  the  opinion. 

J.  F.  Sanders,  for.appeUanta  Bt.  B.  Bran- 
ou,  for  appellee. 

DOWDELL,  G.  J.  The  bill  as  amended, 
under  the  agreement  of  the  parties,  la  con- 
fessedly one  for  statutory  redemption  of 
land  sold  under  a  mortgage.  The  real,  and 
practically  the  only,  question  Is  whether  or 
not  the  purchaser  at  the  mortgage  sale  made 
a  written  demand  for  possession  of  the 
land  on  the  mortgagor,  the  party  In  posses- 

[1]  After  a  careful  consideration  of  the 
OTldence,  we  concur  in  the  finding  of  the 
fact  by  the  chancellor  that  the  writing,  which 
was  read  by  one  Talbot,  as  the  agent  of  the 
purchaser,  to  the  complainant,  purporting  to 
tte  a  demand  for  possession,  was  not  deliver- 
ed to  the  complainant,  nor  a  copy  there- 
of delivered.  And  the  question  of  law  Is: 
Old  the  reading  merely  of  the  writing,  pur- 
porting to  be  a  demand,  to  the  party  in  pos- 
session, constitute  a  "written  demand"  un- 
-der  the  statute?  The  preset  statute,  section 
5747  of  the  Code  of  1907,  reads  as  follows: 
"The  possession  of  the  land  must  be  dellver- 
•ed  to  the  purchaser  within  ten  days  after  the 
•ale  thereof,  by  the  debtor,  if  in  his  posses- 
sion, or  of  any  one  holding  under  him  by 
privity  of  title,  If  in  his  possession,  on  writ- 
ten demand  of  the  purchaser  or  his  vendee." 
Prior  to  this  statute  an  oral  or  verbal  de- 
mand for  possession  was  sufilcient  When 
we  review  the  legislative  history  of  the  stat- 
^utory  right  of  redemption  of  land,  the  leg- 
islative Intentiosi  of  the  importance  of  a 
wrlttm  demand,  as  Inoorporated  u  the  pres- 
-ent  statute.  Is  not  to  be  ova-looked.  The 
right  to  redeem  after  foreclosure  was  first 
eonfcorred  on  the  mortgagor  by  the  Code  of 
1852.  and  In  respect  to  the  demand  to  be 


made  by  the  purchaser  for  possession  section 
2117  of  the  Code  of  1852  reads  as  follows: 
"The  possession  of  the  land  must  be  deliv- 
ered to  the  purchaser  within  ten  days  after 
the  sale  thereof,  by  the  debtor,  if  in  bia  pos- 
session, on  d«nand  of  the  pnrdiaaer  or  fala 
vendee."  The  precise  language  of  this  se^ 
tlon  was  carried  fiorward  In  the  Codes  (tf 
1867,  1876,  and  1886.  In  the  Code  of  1896 
the  same  language  is  used,  with  the  follow- 
ing clause  added:  **Oi  of  any  one  bolding 
under  Um  by  prlvl^  ot  titles  If  In  bis  pos- 
session.'' Section  3606.  So  it  Is  to  be  seoi. 
from  the  history  of  the  teglslattcm,  tbat  the 
reqniremoit  of  the  demand  to  be  in  writing 
was  first  inserted  in  the  Code  of  1907— aft- 
er its  having  beoi  the  law  for  so  many  years 
that  any  demand,  verbal  or  written,  was  suf- 
ficient to  cut  off  this  important  right  of  re- 
demption. The  change  in  the  law.  therefore, 
is  significant  in  meaning,  and  vras  intended 
for  the  braeflt  of  the  debtor,  and  to  prevent, 
as  for  as  possible,  the  fact  of  a  demand  from 
being  a  controverted  question. 

We  an  also  of  the  opinion  that  In  comply- 
ing with  this  requirement  of  the  statute— 
that  is,  in  making  a  wrlttoi  donand — the 
writing  should  be  served  up<m  tbe  debtor, 
or  the  person  In  possession,  by  tbe  delivery 
of  the  writing  to  such  person,  and  that  a 
mere  reading  of  the  writing,  purporting  to 
be  a  demand,  by  the  purchaser  to  the  debtor, 
Is  not  sufficient.  So  far  as  the  debtor  is  con- 
cerned, the  reading  by  the  purchaser  of  what 
purports  to  be  a  written  demand  for  posses- 
sion of  the  land  Is  nothing  more  tban  the 
purchaser's  oral  demand. 

[2]  We  think,  however,  that  the  demand  in 
writing  might  be  waived;  but  in  such  a  case 
the  waiver  should  be  clear  and  unequivocal, 
since  It  Involves  the  forfeiture  of  so  Impor- 
tant a  rl^t  by  the  debtor.  And,  since  tlie 
debtor  Is  not  bound  on  a  verbal  or  oral  de- 
mand of  possession  to  deliver,  in  order  to 
prevent  a  forfeiture  of  his  statutory  right 
to  redeem,  a  refusal  to  deliver  possession  on 
oral  demand  should  not  be  construed  into  a 
waiver  of  a  deoumd  In  writing.  We  concur 
in  the  views  of  the  chancier,  both  as  to  hla 
con(duslon8  of  the  law  and  as  to  the  f&cts 
in  the  case.  It  results,  therefore,  that  tbe 
decree  appealed  from  must  be  afllniie& 

Affirmed.  All  the  Justices  concur. 


RICHARDSON  et  aL  v.  MERTINS. 
(Supreme  Court  of  Alabama.   Feb.  17.  1912.) 

1.  Appeaz.  and  Ebbob  (i  1078*)— Review— 

WAivn  OF  Ebbob. 

The  failure  to  arsue  assigomenta  of  error 
to  tbe  overmlinz  of  demnrrer  farther  than,  to 
assert  that  the  demurrer  was  Improperly  over- 
ruled is  a  waiver  of  the  assignments. 

[Eld.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4266-4261;  Dec.  Dig.  | 
1078.*1 
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2.  Appbal  ahd  Bmob  (I  917*)— Bwraw— 
FBBsuHFTioini— Pzjuwina. 

When  dflmiimn  aasUiaea  by  the  triiil 
court  are  not  set  oat  In  the  record,  the  Su- 
preme Gonrt  win  premme  that  they  properly 
stated  a  Talld  oldection  to  Oe  pleami^  If  any 
there  be. 

[Ed.  Note.— For  other  cases,  see  Appeal  asd 
Error,  Cent.  Dig.  |{  3706-3709;  Dec.  Di«.  t 
917.»] 

«.  Pleading  (g  204*)— Dekubbbb  to  Plxad- 
rao  Good  in  Part— DrreBMiNAXioN. 

Where  a  replication  offers  as  an  answer 
to  all  the  pleas,  collectively,  the  single  fact  that 
lOaintiffs  were  minors  at  the  time  of  the  filing 
of  the  aolt.  If  that  fact  is  not  a  good  defense  to 
each  and  all  of  the  «pedal  pleas,  the  trial  coort 
did  not  err  In  mwtahung  a  demurrer  to  the  rep- 
lication. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  H  486-490;  Dee.  Dig.  i  204.*] 

4.  IdiaTaTion  or  Axmow  (|  72*)— Oomfu- 
vation  or  pebiod— fsbsonax,  duabiutieb 
— Intanot. 

Code  1907.  S  4846,  allowing  three  years 
additional  to  infants  within  which  to  sae  after 
combig  of  age,  if  they  were  minors  when  the 
right  of  actim  accrned,  and  section  4860,  pro- 
viding tliat  a  disability  wliich  did  not  exist  when 
the  cause  of  action  accrued  does  not  suspend 
the  operation  of  the  limitation,  unless  the  con- 
trary is  expresiily  provided,  are  In  pari  ma- 
teria, and  the  saving  statute  operates  in  favor 
only  of  the  person  to  whom  the  cause  of  action 
first  accrued,  and  not  of  those  who  succeed  to 
his  rlgbts,  unless,  at  the  time  of  their  succes- 
sion, the  statute  had  nerer  begun  to  run  against 
their  predecessor;  and  a  plaintiff  claiming  the 
benefit  of  the  exception  In  favor  of  infants 
must  show  either  that  the  cause  of  action  ac- 
crued to  him  originally,  or  tliat  he  has  succeed- 
ed to  the  rights  of  one  against  whom  limitations 
had  never  begun  to  run. 

[Ed.  Note.— For  other  case%  see  Idmitation 
of  Actions,  Cent.  Dig.  H  390-398;  Dec.  Dig.  § 
72.«3 

Appeal  from  Gonrt  of  Uontgomery; 
WllUam  H.  Thomas,  Judge. 

Action  hy  Minnie  Reese  Richardson  and 
anotber,  by  next  friend,  against  J.  A.  L  W. 
Mertins.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.  Affirmed. 

Ball  &  Samfordi,  for  a^^ellants.  O.  F. 
Hertins  and  St^er,  Oram  ft  Well,  for  ap- 
pellee. 

SOMERVILLE,  J.  The  plaintiffs  sued  the 
4lefendant  In  trover  for  the  conversion  by 
ber  on  or  aboat  November  25, 1908,  of  certain 
chattels,  the  property  (as  alleged)  of  plain- 
tiffs. The  summons  de&crllies  the  plalntiffis 
as  "minors  who  sae  by  M.  B.  R.,  as  next 
friend."  In  the  caption  to  the  complaint 
they  are  described  as  "M.  R.  R.  and  C.  R. 
t>7  M.  R.  R.,  as  next  friend."  The  defend- 
ant's pleas  were  as  follows:  "(1)  The  gen- 
eral i8Sii&  (2)  The  defendant  for  answer  to 
the  complaint  salth:  That  the  plaintiffs' 
«aiue  <tf  aotlOD,  If  any  they  bad,  is  barred 
by  tbe  statnte  of  Umttatlona  of  six  years. 
<3)  Tbe  cavw  of  action  of  the  plalntlfls,  or 
of  those  under  whom  they  claim,  accrued 
more  than  six  years  prior  to  the  bringing  of 


this  suit  (4)  The  property  for  the  conver- 
sion of  wliich  this  suit  was  brought  came  In- 
to the  possession  of  the  defendant  if  at  all 
under  claim  of  right  more  than  ^  years 
prior  to  the  Institution  of  this  salt.  Where- 
fore," etc.  A  demurrer  was  Interposed  to 
these  pleas  collectively  on  tbe  grounds  ttiat 
the  complaint  showed  that  the  plaintiffs 
were  minors  when  the  suit  was  Institated, 
and  that  tbe  statute  of  limitations  would 
not  begin  to  nm  against  them  until  they 
were  of  age.  This  demurrer  was  overrnled, 
and  error  Is  sefwrately  assigned  for  over- 
ruling the  demurrer  to  plea  2.  to  plea  8, 
and  to  plea  4. 

[1]  However,  coansd  do  not  argue  these 
assignments  of  eaai  other  than  by  asserUng 
that  the  demurrer  was  Improperly  overrul- 
ed. TUa,  under  the  practice  and  rulings  of 
this  court*  must  be  treated  aa  a  waiver  of 
the  assignments. 

The  plalntlfls  filed  four  r^Ucatlons  to 
these  pleas,  collectively,  as  follows:  "(1) 
That  they  bad  no  knowledge  of  the  convert 
sion  by  the  defendant  of  the  property  sued  for 
until  on  or  about  the  date  named  in  the  com- 
plaint CS)  That,  even  If  the  allegations  of 
said  pleas  are  true,  they  were  minors  at 
the  time  of  the  filing  of  this  suit  (3)  That 
they  had  no  knowledge  of  the  whereabouts 
of  the  property  sued  for  until  November, 
1908,  although  they  made  diligent  efforts  to 
ascertain  the  location  of  said  property  which 
was  fraadulently  withheld  from  them  by  one 
Wm.  Pnlliam  from  whom  defendant  (Stained 
them  directly  or  Indirectly.  (4)  That  the  de- 
fendant came  into  the  possession  of  the  prop- 
erty sued  for  by  and  through  one  WlUlam 
PuUium,  who  had  no  authority  to  sell  or  dis- 
pose of  said  property,  and  that  In  the  dis- 
posltioa  of  said  property  by  said  Pnlllnm  he 
was  guilty  of  embeaxlement  by  which  a 
fraud  was  practiced  on  them,  of  which  they 
had  no  knowledge  until  about  the  time  nam- 
ed in  the  complaint  and  suit  was  filed  In  less 
than  a  year  from  said  time." 

[2]  The  Judgment  entry  shows  that  the 
court  sustained  d^endant^s  demurrers  to 
these  replications,  but  the  demnrrers  are  not 
set  out  In  the  record.  In  sncb  a  case  this 
court  always  presumes  in  support  of  the 
judgment  that  the  demurrer  properly  stated 
a  valid  objection  to  the  pleading,  if  any 
there  be. 

The  only  question  argued  by  appellants' 
counsel  Is  the  sufficiency  of  tbe  second  rep- 
lication, and  so  we  shall  not  consider  tbe 
several  asBlgnments  of  error  relating  to  the 
first  third,  and  fourth  replications. 

[3]  The  second  replication  offers  as  an 
answer  to  all  the  ideas,  collectlvtiy,  the 
single  fact  that  plaintiffs  "were  mlnom  at 
the  time  of  the  filing  of  this  suit"  If  this 
fact  is  not  a  good  defense  to  each  and  all 
of  d^endanfs  special  pleas,  thea,  of  course. 
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tbe  trial  conrt  cannot  be  held  In  error  tor 
Um  eUmlnatlon  liy  demurrer. 

14]  Beetlou  4846  of  the  Code  allom  in  gen- 
eral  three  years  additional  to  Infants  within 
which'  to  bring  salt  after  coming  of  age,  If 
they  were  minors  "at  the  time  such  right  ac- 
cmed."  It  Is  the  saving  ^ect  of  this  stat- 
ute that  Is  invoked  by  the  replication.  Sec- 
tion 4860  of  the  Code  provides  that  "a  dis- 
ability which  did  not  exist  when  the  canse  of 
action  accmed  does  not  suspend  the  oper- 
ation of  the  llndtatlcm.  unless  the  contrary 
is  expressly  provided."  These  statutes  are 
construed  In  perl  materia,  and  it  Is  thor- 
oughly well  settled  tbat  the  savii^  statute 
operates  In  fSvor  only  of  the  person  to  whom 
the  cause  of  action  first  accrued,  and  not  of 
those  who  succeed  to  his  rights,  unless  at  the 
time  of  their  succession  the  statute  had  nev- 
er begun  to  run  against  their  predecessor. 
Doe  T.  Thorp,  8  Ala.  263;  UnderhUl  v.  Mo- 
bile, etc.,  Ins.  Co.,  67  Ala.  46 ;  Black  v.  Pratt, 
C.  &  C.  Co.,  85  Ala.  604,  6  South.  88 ;  Oliver 
V.  WlUlams,  163  Ala.  376.  60  South.  937.  In 
Doe  V.  Thorp,  where  the  question  was  first 
given  full  conslderatloD,  this  court,  constru- 
ing the  act  of  1843,  said:  "The  saving  ex- 
pends itself  upon  the  person  first  entitled  to 
an  action,  If  he  Is  In  the  predicament  to  re- 
quire the  braeflt  of  it ;  and,  if  the  disability 
be  once  removed,  the  time  must  continue  to 
run,  notwithstanding  any  snbsequ^t  disa- 
bility, either  voluntary  or  involuntary."  And, 
referring  to  the  E!ngllBh  statute  on  the  same 
subject,  It  Is  otwerved*  that  "the  courts  of 
England  have,  therefore,  properly  extended 
It  only  to  the  persons  to  whom  the  right  then 
accrued,  and  not  to  those  to  whom  it  should 
afterwards  come;  so  that,  on  the  death  of  a 
person  In  whose  life  the  statute  first  began 
to  run,  his  heir  must  enter  within  tbe  resi- 
due of  the  period  allowed  for  making  the 
entry,  although  he  labored  under  a  disabili- 
ty at  the  death  of  his  ancestor."  Although, 
as  subsequently  codified,  the  phraseology  of 
the  act  of  1843  was  changed,  this  principle 
of  construction  has  always  been  adhered  to, 
and  it  was  declared  in  Black  v.  Pratt,  C.  ft 
C.  Co.,  86  Ala.  508,  6  South.  92,  that  "a  par- 
ty claiming  the  benefit  of  an  exception  or 
proviso  In  the  statute  of  limitations  can  only 
avail  himself  of  the  disability  which  exist- 
ed when  the  rlg^t  of  action  first  accrued." 
It  Is  apparent  at  a  glance  that  the  accrual  of 
the  right  of  action  to  the  plaintiff,  as  re- 
ferred to  In  the  saving  statute,  is  a  matter 
wholly  distinct  from  the  accrual  of  the  cause 
of  action  as  referred  to  In  section  4860, 
above  quoted;  and  this  distinction  is  vital, 
we  think,  to  tlie  decision  of  the  question  pre- 
sented. 

A  plaintiff  claiming  the  banefit  of  this 
exception  in  favor  of  Infants  must  bring 
himself  not  only  within  the  terms  of  the 
saving  statute,  but  must  also  exclude  the 
qualifying  influence  of  section  4860.    It  is 


not  ^ough  that  he  Is  an  Infant  irtien  be 
sues,  and  must,  therefore,  have  been  an  in- 
fant whea  tbe  right  of  action  aocnied  to 
him.  He  must  also  show  ^ther  fliat  the 
cause  of  action  accrued  to  him  orighaally,  or 
else  that  he  has  succeeded  to  the  rtgbts  at 
tme  against  whom  the  limitation  had  never 
began  to  run.  The  rcftUcation  was  therefore 
subject  to  demurrer  In  tbls  respect.  In  so 
far  as  It  attempted  to  answer  the  secmd  and 
third  pleas,  and  the  trial  court  did  not  err 
In  so  holdiikg. 
Affirmed.  All  the  Justices  concur. 


MILLER-BRENT  LUMBER  00.  et  sL 
LTJNDAT. 

(Supreme  Court      Alabama.   Feb.  17.  1912.) 

TBBSPASS    (I  40*)  —  TBKSPASS  to  PCBSOlfAI. 

PBOPBBTr— OoicpuiHT— RKQtnsms. 

A  oomplalDt  alluring  that  plaintiff  claims 
of  defendant  a  specified  sum  u  damaces  for 
wrongfully  taking  "the  following  goods  and 
chattels,  tbe  property  of  plaintiff,  to  wit.  3,000 
pine  rails  and  8,000  pine  boards,"  states  a 
cause  of  action  for  treapaBs  to  personal  prop- 
erty, in  conformity  to  Code  1907,  form  28.  n. 
1199,  and  is  not  demurrable  for  faiUnc  to  al- 
lege the  time  of  tbe  trespus. 

[Ed.  Note.— For  otter  cases,  see  Trespass, 
Gent  Dig.  »  80-88;  Dec.  Dig.  |  40.*] 

Appeal  from  City  Court  of  Andalusia:  A. 
L.  Bankln,  Special  J.udge. 

Action  by  Henry  lAinday  against  tbe  Mill- 
er-Brent Lumber  Company  and  others  for 
trespass  to  laud  and  personal  property. 
From  a  judgment  for  plaintiff,  dtfaidants 
appeal.  Affirmed. 

Tbe  first,  second,  and  fimrth  oounts  are  In 
trespass  to  realty.  The  third  count  Is  as 
follows:  "The  plaintiff  aforesaid  daims  ot 
the  defendant  aforesaid  the  otbw  and  foi^ 
ther  sum  of  |1,000  damages  for  wrongfully 
takii«  the  following  goods  aiUL  duttels.  the 
property  of  the  plaintifl,  to  wit,  8,000  pine 
rails  and  8,000  idne  boards." 

Henry  Opp  and  Coleman,  Dent  ft  Well,  for 
appellants.   Reid  &  Prestwood.  for  i^pellee. 

SIMPSON,  J.  The  only  assignment  of  er^ 
ror  Insisted  on  In  this  case  is  that  the  oonrt 
erred  In  overrulii^  the  demurrer  to  count  3 
of  the  complaint,  and  the  only  Insistence  is 
that  said  count  was  subject  to  the  donurrer, 
in  that  it  failed  to  allege  the  time  when  said 
trespass  was  committed,  dting,  In  support  of 
said  contention,  Snedecor  v.  Pope,  143  Ala. 
275,  286.  39  South.  81&  Tbat  was  a  case  of 
trespass  to  realty,  and  the  form  of  com- 
plaint on  page  1199  of  volume  2  of  tbe  Code 
of  1907  (form  26)  so  requires.  But,  in  the 
case  of  trespass  for  taking  personal  property, 
no  such  requirement  is  made;  and  the  said 
count  3  Is  In  exact  conformity  to  form  23, 
on  the  same  page  of  tbe  God& 

Said  count  3  Is  for  "wrongfully  taklns  tlie 
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following  goods  and  chattels,  tbe  property  of 
the  plaintiff,  tIs^  8,000  ^ne  nils  and  8,000 
pine  boards."  Tbe  count  diowB  on  its  face 
tbat  It  Is  not  for  trespass  to  realty,  hat  for 
taking  personal  property.  Thornton  Coch- 
ran.  91  Ala.  415. 

Thwe  was  no  error  In  the  ruling  of  the 
court,  and  the  jodgment  of  the  court  la  af- 
flrmed. 

Afflxmed.  All  the  Justices  concnn. 


BARTON  T.  IDNSLBN  «t  aL 
(Snpieme  Court  of  AU*^"i?"-   Jan.  18.  1012. 
Rehearing  Denied  Fab.  16,  1912.) 

1  EXBOrmOH    (i  266*)— SALB— iRADIQUAOr 

or  Pncn. 

Even  If  Inadequacy  of  price  were  gronndg 
for  relief  In  equity  aralnst  on  ezecntioii  sale, 
tiie  fact  that  the  land  was  worth  $10,000,  and 
tbe  sale  was  for  $50,  does  not  show  such  in- 
adequacy; tiie  bUl  showing  coamlaluan^s  claim 
to  the  land  was  without  merit,  in  that  he  bad 
no  title. 

(Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  723-788;  Dec  Dig.  |  256.*] 

2.  Exxonnoir  (1  206*)— Sax,s— firrrr  to  Srr 
Abedb— Bnx— l^TUt  or  Complainant. 
Construing  most  strongly  against  com- 
plainant the  allegations  of  his  bill  for  relief 
against  execution  sale,  that  he  pnrcbaaed  the 
land  from  M.  "during  the  year  1887,"  and  paid 
her  certain  cash,  and  on  NoTember  29,  1887, 
M.  executed  a  warranty  deed  to  S.,  who  after- 
wards conveyed  to  complafnant'fl  wife,  one  of 
tbe  defendants,  no  deed  from  M.  to  plaintiff 
being  exhibited,  no  acquisition  of  title  by  com- 
plainant from  H,  before  she  deeded  to  S.  is 
shown. 

[Ed.  Note.~For  other  cases,  see  Bzecntion, 
Dec  Dig.  S  2B6.*] 

8.  EzEormoN  (I  266*)— Saijb— Surr  to  Srr 
Aaio»— BnJ>-TiTu  or  Complainant. 
As  against  tbe  claim  of  the  bill  for  relief 
against  execution  sale  that  complainant  ac- 
quired title  to  the  land  by  quitclaim  from  M. 
''on  or  abouL  to  wit.  the  20th  day  of  March, 
1903,**  the  bill,  alle^g  that  "on  the  17th  day 
of  March,  1903,"  M.  executed  a  quitclaim  of 
the  land  to  one  of  the  defendants,  a  copy  of 
which,  with  the  notary's  certificate  of  its  ac- 
knowledgment on  March  17,  1003.  Is  made  an 
exhibit,  shows  complainant  acquired  notbing 
by  liis  quitclaim. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  728-788;  Dec  lilg.  i  256.*! 

Appeal  from  Chancery  Cour^  JdEerson 
County;  A.  H.  Benners,  Chancellor. 

Bill  H.  M.  Barton  against  S,  F.  Bnden 
and  others.  From  a  decree  for  respondent^ 
complainant  a^teals.  AflBrmed. 

S.  C.  M.  AmasoD,  for  appellant  Harsh, 
Beddow  ft  Fitts  an!  Campbell  ft  Jobnaton, 
for  axvwUeea. 

BOMBBTIIXB,  J.  The  bill  of  complaint 
was  filed  by  appellant  for  the  purpose  of  va- 
catlog  and  setting  aside  an  execution  sale  of 
certain  lands  which  be  dalnu  to  own;  to 
cancel  certain  deeds  made  to  or  by  certain  of 
the  respondoits  as  doods  on  Us  title;  to 
vacate  and  set  aside  a  certain  Judgment  in 


ejectuoit  reeoT^Kd  hy  one  ot  fba  respond- 
ents against  oonqdalnant's  wife ;  and  to  hare 
issned  a  writ  of  possesskm  to  put  complain- 
ant in  possession  of  the  land. 

[1]  1.  The  only  reason  assigned  tot  Invok* 
ing  the  jurisdiction  of  equity  for  the  Taca- 
tion  of  the  sheriff's  sale  is  that  the  land, 
which  was  worth  $10,000,  was  sold  at  this 
sale  for  only  $50,  an  Inadequacy  of  price  so 
gross  as  to  amount  per  se  to  a  fraud  on  com- 
plainant If  this  were  all  that  the  bill 
showed  with  respect  to  the  subject-matter  of 
the  sale  in  question,  and  It  were  conceded 
that  audi  a  presumption  of  fraud  would 
arise  as  to  justify  a  resort  to  equity  for  re- 
lief, which,  however,  Is  not  the  case,  never- 
theless, in  our  opinion,  the  bill  so  distinctly 
shows  that  complainant's  claim  to  the  land 
Is  without  any  merit,  that  It  cannot  be  said 
to  show  any  inadequacy  of  price  at  all,  If, 
indeed,  the  $50  paid  was  not  a  serious  over- 
valuation. And  on  the  showing  made  by  the 
bill  In  this  regard  It  Is  without  equity,  and 
the  demurrer  on  that  graanA  was  im^ierly 
sustained. 

[2]  2.  Complainant's  connection  with  the 
title  is  shown  by  the  bill  as  follows:  Ha 
"purchased"  from  one  Mrs.  Mills  (who  is 
now  Mrs.  M.  E.  Finnan,  and  one  of  these  re- 
spondents) "during  the  year  1887,"  and  paid 
her  $1,200  in  cash,  but  no  deed  Is  exhibited. 
On  November  29.  }887,  said  Mrs.  Flnegan  ex- 
ecuted a  warranty  deed  to. one  Bmithson, 
who  afterwards  conveyed  to  Lola  B.  Barton 
(who  is  complainant's  wife  and  also,  one  of 
these  respondents).  Construing  the  allega- 
tions as  to  these  two  transactions  most 
strongly  against  complainant,  as  we  a» 
bound  to  do,  the  bill  does  not  show  that  he 
acquired  any  title  from  his  alleged  grantor 
before  she  had  deeded  the  land  to  Smithaon. 

8.  But,  waiving  this  defect,  whatever  his 
Interest  may  have  been,  the  bill  shows  that 
he  joined  with  said  Lula  B.  Barton  in  a 
deed  to  one  C  B.  Baker,  through  whom,  1^ 
foreclosure  of  Baker's  mortgage  to  Lnla  B. 
Barton,  tbe  title  r^nlarly  passed  to  B.  D. 
Johnston,  «ie  of  tiiese  respondents. 

[t]  4.  It  la  claimed,  however,  that  com- 
plainant subsequent^  acquired  the  title  to 
this  land  tqr  a  deed  from  one  W.  B.  Martin, 
"on  or  about,  to  wit,  the  20tb  day  of  Uarch, 
1908";  Martin's  title  having  beoi  acquired 
through  a  valid  tax  sale  against  aald  O.  B. 
Bakor. 

But  the  bill  of  complaint  shows  "that  on 
the  17th  day  of  March,  1908,  said  W.  B.  Mar- 
tin and  bis  wife,  Annie  M.  Martin,  executed 
a  quitclaim  deed  to  E.  F.  E>i8len  (one  of 
these  respondents)  to  all  <tf  said  land."  A 
copy  of  thla  deed  ^  made  an  uhiblt,  and 
the  certificate  of  the  notary  public  shows 
that  the  grantors  admowledged  the  deed  be- 
fore him  on  March  17, 1003. 

Ctai  the  face  of  the  bill,  therefbre.  It  ap- 
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pears  that  complainant's  qnitdalm  deed  from 
Martin  was  wholly  worthless  as  a  manlment 
of  title,  and  that  the  title  Is  actoaUy  In  Bn- 
slen,  or  his  asslgna 

Nnmerons  grounds  of  demorrer  attack  the 
bni  for  this  patent  defect,  and  were,  of 
course,  properly  sastalned. 

Some  other  grounds  of  demurrer  were  also 
well  taken,  but  It  Is  useless  to  discass  than. 

For  the  reasons  above  stated,  the  decree 
of  the  chancery  court  must  be  affirmed. 

Affirmed.  All  the  Justices  concur,  ezc^t 
DOWDBLL,  a  J,  not  Sitting. 


PBNDRET  V.  GODWIN  et  aL 
(Supreme  Court  of  Alabama.   Feb.  8,  1912.) 
DeKDB    (I  118*)— PBOnBTT  GoHTKnn— AD- 

HisBion  or  BnnnncE. 

Where  the  deed  relied  on  by  plaintiff  in 
ejectment  conveyed  to  him  property  described 
by  goTemment  subdiTiaions  and  'known  as 
the  M.  place,"  and  recited  that  it  was  the 
grantor's  pnroose  to  convey  tbe  M.  place, 
whether  tbe  description  by  metes  and  bounds 
was  correct  or  not  and  authorized  grantor's 
executor  to  ascertain  the  proper  subdiTlsIona, 
should  the  description  be  Incorrect,  evidence 
was  admissible  to  identic  tbe  land  saed  for  as 
the  M.  place;  tbe  deed  being  admissible  in 
connection  witb  Bucb  evidence,  notwithstand- 
ing tbe  incorrectness  of  the  government  subdi- 
visions. 

[Ed.  Note.-— Fw  other  cases,  see  Deeds,  Dec 
Dig.  i  U&»] 

Appeal  froifl  Circuit  Court,  Crenshaw 
Couuty;  J.  C.  Rlchardsou,  Judge. 

Ejectment  by  S.  J.  Fendrey  against  Daniel 
Godwin  and  another.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.  Reversed  and  re- 
manded. 

PlalutUf  offered  to  introdace  in  evidence  a 
deed  from  James  P.  Pendr^,  conveying  to 
him  certain  property  sued  for,  described  by 
government  subdivision  and  known  as  the 
"Jees  Myers  place."  The  deed  fuit^her  asserts 
that  It  Is  the  purpose  oi  tbe  vendor  to  con- 
the  Jeas  M^era  place,  whether  the  above 
description  Is  eorreet  or  not;  and,  should  the 
description  prove  incorrect,  authority  Is 
given  to  vendor's  executors  or  administra- 
tors to  ascertain  the  propm  subdivisions  and 
wecnte  deed  in  accordance  therewith.  In 
c(mnectlon  with  this  deed,  plaintiff  offered 
teetlmony  to  identify  the  land  known  ae  tbe 
Jess  Myers  place ;  but  the  court  declined  to 
permit  'audi  evidence,  and  on  motion  of  tbe 
defendant  excluded  the  deed,  wherei^on  the 
plaintiff  took  a  nonsuit,  and  afterwards  filed 
a  motion  to  set  aside  the  nonsuit,  based  on 
tbe  erroneous  actlcm  of  the  court  as  above 
set  out 

M.  W.  Rushton,  for  appelant  Powell  & 
Hamilton,  for  app^eea. 

DOWDE:ll,  a  J.  without  evldoice  of 
Idoitiflcatlon  of  the  land  sued  for  as  being  a 


part  of  tbe  place  "known  as  tbe  Jess  Myers 
place,"  the  deed  offered  in  evidence  was  in- 
admissible; but  with  this  evidence  supplied, 
and  it  was  penalsslble  to  do  so  by  parol  tes- 
timony, tbe  deed  was  In  connection  with  such 
evidence  of  Identification  admissible.  Tbe 
deed  on  its  face  expresses  the  intention  of 
the  grantor  to  convey  the  "Jess  Myers 
place,"  and  such  intention  should  not  fail 
because  the  govenunoit  numbers  given  in  the 
deed  do  not  correspond  with  the  true  gov- 
ernment numbers  of  the  "Jess  Myers  place;.'' 
In  the  fftce  of  the  expressed  intention  in  the 
deed  to  convey  the  land  "known  as  the  Jess 
Myers  place,"  the  government  numbers  given, 
falling  to  correspond,  will  be  regarded  as  a 
misdescription. 

The  trial  court  committed  error  In  not 
allowing  plalntlfTs  evidence  of  Identification 
of  the  land  sued  for  as  being  the  "Jess  Myers 
place."  As  we  have  ssid  above,  with  this 
evidence  In,  then  the  deed  offered  in  evidence 
is  rendered  competent.  Seymour  et  al.  v.  Wil- 
liams, 139'  Ala.  416,  S6  South.  187.  The  ques- 
tion considered  appears  from  tbe  record  to  be 
the  controlling  question  in  tbe  case^  and 
other  assignments  o<  error  need  not  tluv^re 
be  considered. 

For  the  error  indicated,  tbe  Jadgm^t  of 
the  lower  court  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded.  AU  the  Jnattoea 
concur. 


DUT  T.  AliABAMA  WESrrBBN  B.  CO. 

(Supreme  Court  of  Alshsma.    Dec  24,  1911. 
On  Rehearing,  Feb.  17,  191S.) 

1.  BviosHca  ({  28*)— JuDioux  Nonci— Ptm- 
uo  Acts. 

The  courts  will  take  Judicial  notice  of 
public  acts  of  tiie  Legislatore,  Utoiuli  local  in 
application. 

[Bd.  Note.— For  other  cases,  see  Ehridcncflh 
Cent  Dig.  I  88;  Dec  Dig.  i  29.*] 

2.  STATnTBs  (I  26S*)— BnsoAonvx  Opeba- 

TION— CONSTBDCnOH. 

Courts  will  not  construe  a  statute  so  as 
to  control  or  affect  past  transactions  or  mat- 
ters, unless  the  Legii^ature  expresses  a  clear 
intention  to  give  'the  ewustment  a  retroaetivs 
operation. 

[Ed.  Note.— For  other  eases,  see  Ststutes, 
Gent  Dig.  |  844;  Dec  Dig.  |  288.*] 

3.  Municipal  CoBPOBATiom  (f  6S7*}— SnEcts 
— Vaoatiok— Statutb^Beeboacxivk  Opeb- 
ATion. 

Loc  Acts  1907,  pp.  644,  046,  vscating  cer- 
tain streetB  and  alleys  la  Birmingham  on  which 
defendant  railroad  company  bad  erected  a 
freight  depot,  did  not  evince  a  legislative  in- 
tent to  confirm  or  ratify  from  its  Inception  the 
obstruction  of  the  streets  described  before  tbe 
vacatioo  accomplished  by  the  local  act  took  ef- 
fect, and  therefore  did  not  affect  the  rights  of 
property  owners  to  recover  damages  for  a  nui- 
sance arising  oat  of  such  obstrnctitm. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Dec  Dig.  5  667.*] 
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4.  MUHIOPAK     COBFOUTIOm     (I     NS7*)  — 

Sturb— Vacation— LBGiatATiTB  Pown. 
Except  aa  restricted  by  the  OonBtitution, 
tiie  ■tate'i  power  is  plenary  In  respect  to  the 
racation  of  streets  and  higrhways  within  its  bor- 
ders, flo  that  Log.  Acts  1807,  pp.  644,  64S,  va- 
cating certain  streets  and  aueys  in  Birming- 
ham, was  coQstitationaL 

[Ed.  Note.— For  other  cases,  see  Municipal 
^^ratioiiBf  Oant  IMg.  §  1428;  Dec.  Dig.  S 

6.  HvinciPAi.   GoBPOBAHom    (|   667*1  ~ 
Stubis— Vaoateok— OoKBirrunoirAL  Lni- 

ITATZONa. 

The  sole  restraint  on  the  state's  power  to 
▼aeate  streets  and  hlEhways  within  its  bor- 
ders is  Const  1901,  |      providing  that  private 

Eroperty  shall  not  be  taken  for  public  use  nn- 
iss  just  compensatioD  la  first  made  therefor, 
■inn  section  235  is  addreaaed  and  appUea  only 
to  municipal  and  other  corporations  and  Indf- 
vidnals  invested  with  the  privilege  of  taking 
property  for  public  use. 

[Ed.  Note. — ^FoT  other  cases,  see  Municipal 
Corporationa,  Dec.  Dig.  |  657.*] 

6.  NUIBANCB  (I  ra*)— PUBLIO  NOTSANCTS— OB- 

'STBUcnOH  or  Stbxbt— Special  Injurt, 

One  who  snffen,  in  person  or  property, 
■pedal  pecoHar  Injury  different  in  kind  from 
that  Buffered  by  the  public  generally,  from  a 
poblic  nniaance  may  recover  damages  there- 
ior  agalmt  the  creator  of  the  nuisance. 

[Ed.  Note.— For  other  caaes,  see  Nuisance, 
GenL  Dig.  |f  164-168;  Dec.  Dig.  {  72.«] 

7.  HcnCZFAL    COBPOBATIONS    (%  671*)— Ob- 

OTBUcnoN  or  Stbebts— Rights  or  Abut- 

Tino  Owners. 

Where  an  adjoining  property  owner  sued 
to  recover  damages  for  obstruetion  of  a  high- 
way by  defendant's  conatnietlon  of  a  freight 
depot,  and  alleged  that  by  reason  of  the  ob- 
struction, his  prop«rty  was  rendered  less  ac- 
cessible, its  prominence  minimized,  and  the 
public  use  of  the  street  on  which  it  abutted  de- 
flected lessening  its  value,  he  thereby  alleged 
a  special  injury,  different  in  kind  from  that 
suffered  by  the  general  public,  for  which  he 
was  entiU%d  to  recover  damages. 

[Ed.  Note.— For  other  cases,  see  MunicMwil 
Corporations,  Gent,  Dig.  ig  1447-14B0;  Dec. 
Dig.  I  671.*] 

Mayfleld,  J.,  dissenting. 

Appeal  from  City  Court  of  Knuingbam; 
H.  A.  Sharpe,  Judge. 

Action  by  G.  B.  Duy  against  the  Alabama 
Western  Ballroad  Company  for  damages 
for  obstructing  street  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Berersed  and 
remanded. 

The  complaint  Is  as  follows:  Count  1: 
"Plaintlfl  claims  of  d^endant  the  sum  of 
$4,000  damages  by  reason  of  the  following 
fluts,  to  wit:  I'laintlff  avers  that  on  and 
before,  to  wit,  the  I5tb  day  of  August,  1906, 
he  was  owner  of  the  following  described  lots 
or  parcels  of  ground  in  Btrmlnghain,  Ala- 
bama, described  as  follows,  to  wit:  Lota 
twelve  (12)  and  thirteen  (13)  In  block  ninety 
(90)  according  to  Che  present  plan  and  suxr^ 
of  said  city.  Said  lots  form  a  rectans^e  100 
feet  square  on  the  northeast  comer  of  Fif- 
teenth street  and  Second  Aroiue  North,  in 
said  city.  PlalntUE  further  aTers  that  on 
and  for  more  than  twenty  (20)  years  prior 


thereto,  to  wit,  the  ISCh  day  of  August,  1906, 
the  said  Fifteenth  street  was  a  public  street, 
and  had  bean  used  by  the  pnblle  as  such; 
and  said  street  extended  tkorthwardly  from 
First  avenue,  and  in  front  of  fflaintUTs  said 
lot  on  one  of  its  sides,  and  to  the  limits  of 
the  said  dty  on  ttie  north,  and  that  the  said 
street  betwem  First  and  Third  avenues 
was  much  traveled  by  the  public  In  going  to 
and  from  First  avenue,  and  other  parts  of 
said  dty,  and  many  people  passed  in  front  of 
plalntUTs  said  lot  In  going  to  and  from  First 
avenue  and  other  inrts  of  said  dty.  Plain- 
tiff  farther  avers  that  the  part  of  said 
Fifteenth  street,  between  First  and  Second 
aToiuea  was  much  used  hy  the  public  in 
Itasslng  to  and  from  First  avenue  end  other 
parts  of  said  dty,  and  to  that  part  of  Fif- 
teenth street  In  front  of  plaintiff's  said  lot, 
and  to  that  part  of  Second  avenue  in  front 
of  plalntUT's  said  lot  Plaintiff  further  avers 
that  the  value  of  plaintiff's  said  lot  is  de- 
pendent on  its  accessibility  to  the  public,  and 
on  the  number  of  people  and  trav^  which 
pass  in  front  of  said  lot.  Plahitlfl  further 
arera  that  on  or  about  the  15th  day  of  Au- 
gust, 1906,  defendant  buUt  across  Fifteenth 
street,  between  First  and  Second  Avenues 
North,  in  the  cl^  of  Birmingham,  Alabama, 
a  freight  house,  or  depot,  thereby  perma- 
nently obstructing  said  street,  and  that  the 
defendant  since  said  date  has  used  the  said 
part  pf  said  street  for  its  freight  depot  ter- 
minal, and  by  reason  of  said  obstruction  the 
said  part  of  said  street  has  been  closed  to 
public  traveL  Plaintlfl  further  avers  that 
the  said  part  of  said  Fifteenth  street  so  ob- 
structed Is  about,  to  wit,  80  feet  from  plain- 
tiff's said  lot.  above  described,  and  diagonal- 
ly across  Second  avenue  from  plalntlfrs  said 
lot  Plaintiff  further  avers  that  by  reason 
of  said  obstructiott  In  said  street  as  afore- 
said the  public  travel  to  and  from  First  ave- 
nue and  other  parts  of  said  dty.  as  set  out 
above,  has  been  largely  diverted  from  that 
part  of  Fifteenth  street  and  Second  avenue 
on  which  plaintiff's  property  as  above  de- 
scribed abuts,  and  by  reason  thereof  plain- 
tiff's property  made  less  valuable,  to  the 
great  damage  of  plaintiff  as  aforesaid. 
Plaintiff  further  aven  that  there  are  one  or 
more  lines  of  dectric  cars  mn  on  said  First 
avenue,  and  that  by  reason  of  said  obstruc- 
tion in  the  said  street  said  car  lines  are  ren- 
dered less  convenient  and  less  accessible  to^ 
the  occupants  of  plaintiffs  said  property, 
th^eby  roiderii^  plaintiff's  said  property 
less  valnaUe,  and  greatly  damaging  plain- 
tiff as  aforesaid.  Wherefore  plaintiff  sues." 

The  demurms  were  as  follows:  "It  ap- 
iraars  flrom  the  complaint  that  the  obstruc- 
tion of  the  street  complained  of  a  puUlc 
nuisance,  and  the  plaintiff  does  not  show 
such  special  injury  as  entitles  him  to  main- 
tain an  action  for  damages.   It  does  not  ap- 
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pear  tbat  plaintifFi  lot  abuts  on  tliat  portion 
of  Fifteenth  street  which  It  Is  alleged  It  ob- 
Btmcted  by  defendant's  freight  bouse  and 
d^t  The  complaint  shows  no  snch  special 
Injuries  or  damage  done  plaintiff  as  entitle 
him  to  maintain  this  suit  For  aught  tbat 
appears,  plaintUE  Is  not  deprived  of  reason- 
ably free  access  to  and  from  said  lot  It 
afflrmatirely  appears  that  said  Fifteenth 
street  -and  said  alleys  alleged  to  have  boen 
so  obstracted  luiTe  duly,  properly,  and 
legally  vacated  aa  pnbUc  streets  and  pub- 
lic tlwnnighfftree.  No  Jhcts  are  set  forth 
which  give  this  plaintiff  Qie  right  under  the 
act  of  the  Legislature  referred  to  to  main- 
tain this  action  on  account  (tf  any  qwclal 
Injuries  done  to  blm." 

Connt  2  la  aa  fallows:  ''Plaintiff  claims 
of  the  defendant  the  forOier  sum  of  |4,000, 

*  because  heretofore,  to  wit,  on  July  6,  1877, 
Qie  Blyton  Land  Company  convened  to  the 
mayor  and  aldermen  of  the  dty  of  Birmliw- 
faam,  Alabama,  certain  streets,  avenues,  and 
alleys  In  said  city  for  the  use  and  benefit  of 
the  general  public,  and  for  no  other  purpose, 
and  among  other  atre^  so  dedicated  Fif- 
teenth street,  between  First  avrane  on  the 
south  and  Fifth  avenue  on  the  north.  That 
on  and  since  the  IStb  day  of  August,  1906, 
the  plaintiff  has  been  the  owner  of  lots  12 
and  13.  In  block  90,  according  to  the  Elyton 
liand  Company's  survey,  In  said  city,  and 
has  used  the  said  property  and  Improvements 
thereon  for  a  storehouse.  That  the  said 
defendant  on,  to  wit  the  15th  day  of  June, 
1907,  erected  and  still  maintains  a  brick 
freight  house,  a  permanent  structure,  on 
said  Fifteenth  street  between  First  and  Sec- 
ond avenues,  in  said  city.  That  on  July  31, 
1907,  the  Legislature  of  the  state  of  Alabama 
enacted  an  act  entitled  *An  act  to  vacate 
the  dedication  of  the  following  alleys  and 
part  of  the  street  In  the  Elyton  Land  Com- 
pany's survey  In  the  dty  of  Birmingham — 
the  alley  bisecting  block  94  and  the  alley 
bisecting  block  95  and  that  part  of  Fifteenth 
street  lying  between  the  north  line  of  First 
avenue  and  the  south  line  of  Second  avenue, 
and  to  provide  compensation  for  any  proper- 
ty owner  injured  thereby.'  Such  act  ap- 
pears on  pages  644  and  645  of  the  Local 
Acts  of  said  state  of  1907.  That  said  act 
provides  that  any  property  owner  who  may 
sustain  any  spedal  injury  by  virtue  of  any 

^  structure  erected  in  or  across  the  portion  of 
said  street  or  alleys  vacated  hereby  may 
bring  one  suit  against  the  person  or  corpo- 
ration maintaining  such  structure  and  recov- 
er all  such  damages.  Including  future  dam- 
ages, which  he  may  sustain  In  an  action  at 
law.  That  said  plaintiff  has  suffered  and 
will  suffer  in  the  future  all  the  damages 
mentioned  In  the  first  count  of  this  com- 
plaint which  first  count  Is  hereby  adopted 
and  made  a  part  of  this  count  and  has  also 
been  deprived  by  said  structures  on  said 
streets  and  all^s  of  access  to  and  Ingress 


from  said  First  avenue  by  way  of  said  Fif- 
teenth street  That  the  approach  to  his 
said  pr(^>erty  has  been  thereby  rendered  less 
accessible  to  customers  and  Intending  cua- 
tomers.  and  that  the  trade  of  tlie  general 
public  has  been  thereby  deflected  or  dimin- 
ished, and  that  all  access  to  said  Fifteenth 
street  between  First  and  Second  avenaes, 
has  been  thereby  entirely  cut  off.  That  a 
map  of  said  blocks  90,  94,  and  95,  and  sur- 
rounding territory.  Is  hereto  attached,  mark- 
ed 'Exhibit  A,'  and  made  part  of  this  com- 
plaint That  the  red  cross  marked  on  said 
map  Indicates  the  freight  house  of  satd  de- 
fendants on  said  Fifteenth  street  b^ween 
First  and  Second  avennes." 

The  same  demurrers  were  filed  to  the 
second  as  to  the  first  count 

Brown  &  Murphy  and  Bichard  H.  Fries, 
for  appellant  Percy,  Benners  ft  Burr,  for 
appellee. 

UcCLELLAN,  J.  There  are  two  counts 
la  the  amended  complaint  They  will  be  set 
out  In  the  report  of  the  appeal. 

The  qnestlona  to  wblcb  attention  Is  given 
here  arise  oat  of  the  ftctioi  of  the  trial  court 
In  sustaining  demurrers  to  these  connts. 

The  first  count  se^  the  recovery  of  dam- 
ages to  platntUfs  proper^,  abutting  on  Fif- 
teoith  street  In  the  dty  of  Birmingham,  by 
reason  of  the  permanent  (Astructlon  by  de- 
fendant of  that  part  of  Fifteenth  street  be- 
tween First  and  Second  avenues  and  beyond, 
across  Second  avenue  from  the  lots  of  plain- 
tlft  The  theory  of  this  count  la  that  a  pub- 
lic nuisance,  wrought  by  the  obstruction  of  a 
public  highway,  inflicted  special,  particular 
damage  to  plaintiff's  property.  In  this  count 
the  allegation  is  that  the  obstruction  was 
made  "on  or  about  the  15th  day  of  August 
1906."  On  July  31, 1907  (Local  Acts  1007,  pp. 
644,  646),  a  local  act  was  approved,  whereby 
the  mentioned  section  of  Fifteenth  street  and 
two  related  alleys  were  vacated.  This  act, 
omitting  the  title,  will  be  set  out  in  the  re- 
port of  the  appeaL  Our  construction  of  Its 
second  section  will  be  later  stated. 

[1]  Independent  of  averment  the  courts 
of  this  state  take  Judicial  notice  of  public 
acta  of  the  L^lslature,  though  local  In  ap- 
pllcaUon.  Badgett  v.  State,  157  Ala.  20.  48 
South.  64;  McCarver  v.  Hersbe^.  120  Ala. 
,623,  26  South.  3;  Orlder  r.  Tally.  77  Ala.  422. 
54  Am.  Rep.  65. 

[2]  In  cases  where  the  Legislature  may  en- 
act with  a  retroactive  effect*  the  courts  will 
not  construe  the  enactmmt  to  control  or  af- 
fect past  transactions  or  matters,  unless  the 
Legislature  expresses  a  clear  Intention  to 
give  the  enactment  a  retroactive  opwatton. 
Oould  V.  Hayes,  19  Ala.  438,  451;  Barnes  v. 
Uoblle,  19  Ala.  707,  709;  Smith  v.  Kolb.  5S 
Ala.  646;  New  Eng.  Mort  Co.  v.  Board  of 
Revenue,  81  Ala.  110,  1  South.  SO:  Wetxler 
V.  Kelly,  83  Ala.  440,  8  Sonth.  747;  4  May. 
Dig.  p.  869. 
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[9]  Then  iM  notblng  In  tbe  mentioned  local 
act  evincing  any  legislative  intent  to  confirm 
or  ratify  from  iti  Inception  tbe  obstruction 
described  before  the  vacation  accomplisbed 
by  tbe  local  act,  as  was  the  express  purpose 
of  tbe  oiactment  considered  In  State  ex  cel^ 
eta,  T.  Ll  &  N.  B.  B.  Co.  168  Ala.  206,  48 
South.  391. 

So  the  first  count  moat,  if  Its  sufficiency 
upon  demurrer  is  vindlcajted  here,  be  treated 
as  claiming  damages,  suffered  In  consequoice 
of  the  pnUic  nnhance  diarged,  between  the 
orlglnattoB  thereof  and  tbe  approval  of  the 
vacating  act. 

The  second  oonnt  takes  upresa  accomit  of 
the  vacating  act,  and  restates  the  provlfllon 
of  the  seocmd  sectltm  thereof  In  respect  of 
compensation  "to  any  property  owner  who 
may  sustain  any  special  Injury  by  virtue  of 
any  structure  erected  in  or  across  the  por- 
tion of  said  street  or  alleys  vacated  there- 
by." This  (second)  oount  then  Mitos  opon 
an  oiumeratlon  of  the  damages  suffered  and 
to  be  (in  fntnre)  suffered,  and  Indudes,  by 
adoption,  Oie  damages  alleged  In  the  first 
connt,  and  adds  thereto  that  said  stmctures 
deprive  the  property  of  access  to  and  ^naa 
from  First  avenue  by  way  of  Fifteenth  street, 
tbat  approach  to  his  property  has  been  there- 
by rendered  less  accessible  to  customers  and 
intending  customers,  and  that  trade  of  the 
general  public  has  been  thereby  deflected  or 
diminished,  and  that  all  access  to  First  ave- 
nue over  Fifteenth  street  has  been  thereby 
entirely  cut  off.  The  damages  alleged  in 
the  first  count  are  diminution  In  value  of 
the  property  because  of  deflected  public  trav- 
el by  It,  thereby  to  a  large  degree  minimizing 
Its  prominence,  and  the  Impaired  convenience 
and  accessibility  of  the  property  to  street 
car  lines  along  First  avenue. 

In  the  second  count  the  erection  of  the 
permanent  structure,  In  the  described  area 
between  First  and  Second  avenues,  is  alleged 
to  have  been  made  by  defendant  "on,  to  wit, 
the  16th  day  of  June,  1907,"  a  date,  If  taken 
particularly,  antedating  the  approval  of  the 
vacating  act  on  July  31.  1907.  The  second 
section  of  the  vacating  act,  particularly  men- 
tioned in  the  second  count,  did  not  confer,  or 
provide  for,  or  attempt  so  to  do,  compensa- 
tion or  remedy  for  Injury  to  property  result- 
ing from  or  attending  tbe  vacation  of  the 
section  of  Fifteenth  street  and  the  alleys  de- 
scribed in  the  act.  Tbe  second  section  of  tbe 
local  act  contemplated  only  the  preservatioD 
(a  work  of  supererogation)  of  the  right,  and 
bnt  echoed  therefore  tbe  legal  remedy  already 
existent,  a  property  owner,  specially  Injured 
bj  the  nnlsable  characteristics  or  conse> 
qnences  of  tbe  structures  erected  In  or  across 
the  area  vacated,  had  to  enforce  recompense 
therefor.  The  public  right,  subject  to  tbe 
Intimate  power  of  the  Legislature  to  lift, 
was  consistent  with  the  dedication  mention- 
ed in  the  act,  but  an  easement  upon  a  serv- 
ient estatSb  When  that  was  legally  extin- 


guished by  legislative  declaration,  tbe  legia- 
latlve  power  attained  the  Umlt  of  Its  rightful 
force  and  effect;  and  any  leglJriatlve  effort 
to  deal  with  or  to  affect  tbe  use  or  enjoy- 
ment of  the  area  so  rdieved  of  the  burden  of 
the  public  easemoit  was  a  vain  assumption. 
Jaduon  v.  Birmini^am  F.  ft  M.  Co.,  151  Ala. 
461,  470,  45  South.  660.  The  second  count  nei- 
ther charges  nor  rtiies  vp<m  any  rlgftt  of  ac- 
tion arlsii^  ont  of  the  unwholesome  or  d^ 
twiona  (tractor  or  conseqoences  of  the  stmc- 
tnres  erected  in  the  area  vacated  as  a  public 
way  by  the  local  act  It  Is  its  quality  as  an 
obstmction  or  hindrance  of  which  comidaint 
Is  made.  TJodsx  this  Interpretatkm  of  the 
second  section  of  the  vacating  act,  its  in- 
dnston  by  aTerment  in  the  second  count 
avails  nothbig  In  the  assertion  of  a  right  of 
action  by  thto  idalntlff  against  this  defend- 
ant 

[4]  The  constitatlonallty  of  tin  vacating 
act  as  regards  tlie  plaintiff's  property  is  not 
to  be  doubted.  Dxc^t  Bfi  restricted  by  the 
OotBtltntlonr  the  state's  power  Is  plenary  In 
respect  of  the  vacation  of  streets  and  high- 
ways within  Its  borders.  Jackson  Blr^ 
mlngham  F.  ft  M.  Go.,  IM  Ala.  464,  46  South. 
660. 

[S]  As  to  the  state  Its^,  the  sole  restraint 
in  the  particular  now  Important  is  Const  { 
28.  wherein  it  is  provided  that  "private  prop- 
ert7  shall  not  be  taken  for,  or  si^Ued  to, 
pabUc  use,  unless  just  compensation  be  first 
made  therefor."  Section  285  Is  addressed  to 
the  restraint  of  "municipal  and  other  corpo- 
rations and  Individuals  Invested  with  the 
privilege  of  taking  property  for  public  use." 
This  latter  section  does  not  apply  to  the 
state  itself  in  the  exercise  of  Its  sovereign 
power  In  restraint  of  which,  In  so  far  as  we 
are  now  concerned.  Const  i  23,  alone  oper- 
ates. It  was  ruled  In  Jackson  v.  Birmingham 
F.  ft  M.  Co.,  supra,  that  a  property  owner 
whose  lot  abutted  on  a  street  had  a  special, 
private  property  right  in  tbe  street  which 
could  not  be  taken,  by  a  vacation  of  the 
street,  without  compensation,  if  such  vaca- 
tion, by  the  state,  operated  to  deprive  the 
proi>erty  of  a  reasonably  convenient  means 
of  access  thereto.  In  the  Jackson  Appeal,  as 
appears,  consideration  was  alone  given  the 
validity  vel  non  of  the  legislative  act  as  af- 
fected by  Const  1875,  art.  1.  |  24;  Const. 
1901,  S  23.  No  account  was  or  could  be  tak- 
en of  section  235,  or  of  Its  predecessor  In  the 
Constitution  of  1875,  for,  as  stated,  that  sec- 
tion of  the  Constitution  did  not  restrict  the 
state  itself  in  the  exercise  of  its  power  In 
the  premises.  The  doctrine  of  the  Jackson 
Appeal  was  restated  In  Hall  v.  A.  B.  ft  A. 
R.  R.  Co.,  158  Ala.  271,  277.  48  South.  365. 
though  tbe  ruling  was  Inadrertentiy  referred 
to  section  235  of  the  Constitution.  And  this 
decision  (Jackson  v.  Birmingham  F.  &  M.  Co.) 
was  again  referred  to  In  Melgban  v.  Birming- 
ham Terminal  Co.,  165  Ala.  591,  500.  600, 
61  South.  775,  whwe^  In  treatm^t  of  charge 
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2,  It  w&a  said  that  the  "langoage  was  taken 
from  the  opinion"  in  Jackson's  Appeal,  and 
the  use  of  the  word  "sesthetlc"  was  said  to  be 
"open  to  verbal  criticism."  The  word  ("tea- 
thetlc"),  as  employed  In  the  mentioned 
charge,  was  subject  to  the  criticism  put  upon 
It;  but  in  the  grammatical  connection,  ma- 
terially different,  In  which  it  was  used  in 
the  opinion  mentioned  (Jackson's  Appeal),  It 
was  not  open  to  that  criticism,  for  it  there 
quaiifled  the  noun  "taste"  whldi  was  the 
subject  of  the  verb  "allowed."  As  employed 
in  the  opinion  In  Jackson's  Appeal,  "testbet- 
Ic"  did  not  refer  to  "convenience  of  way." 
The  expression.  In  the  opinion  in  Jackson's 
Appeal,  was  aptly  incorporated  in  limitation 
of  the  generally  stated  private  right  of  ac- 
cess, therein  before  considered,  succinctly 
reiterated  in  Hall  t.  A.  B.  A:  A.  R,  B.  Co.. 
supra.  It  afflrmatlvely  appears  from  the 
map  exhibited  with  the  second  count  that 
the  leglslatiTe  vacation  of  the  described  sec- 
tion of  Fifteenth  street  and  of  the  related 
alleys  did  not  infringe  upon  the  private  right 
of  access  stated  in  the  opinion  in  Jackson's 
Appeal,  supra.  8o,  the  second  count  must 
be  treated  as  clatmlng  compensation  for  a 
like  wrong  to  that  asserted  In  the  first  count, 
Tl2.,  for  the  obstmction  ot  titte  public  way 
betwe«i  the  creatlcni  of  the  obstruction,  as 
alleged  in  the  second  count,  and  the  date  of 
approval  of  the  vacating  act 

[•]  One  who  suffers,  in  person  or  property* 
spedal  peculiar  injury  In  consequence  of  a 
public  nuisance,  has  his  action  in  damages 
'therefor  against  the  creator  thereof;  but,  if 
.  bis  injury  be  only  that  oommon  to  the  public, 
be  has  no  right  of  action,  for  he  has  suffer^ 
ed  no  injury  of  his  private  r^t  EUiott  on 
Roads  4  Streets,  i  660,  and  citations,  notes 
thereto;  Birmingham  R.  L.  ft  P.-Go.  v.  Moran, 
161  Ala.  187,  44  South.  Ifi2;  Dennis  t.  M.  & 
M.  Ry.  Co.,  187  Ala.  649,  668,  86  South.  80,  »7 
Am.  St  Rep.  69;  Sloss-Sheffield  S.  ftI.Co.r. 
Johnson,  147  Ala.  884,  41  South.  907,  8  L.  R. 
*  A.  (N.  S.)  226,  119  AnL  St  Rep.  89,  11  Ann. 
Gas.  286;  Jones  v.  Brl«3it  140  Ala.  268.  87 
South.  79;  full  note  to  Stetson  r.  Faxon,  31 
Am.  Dec.  128,  132,  136;  and  notes  to  6  Am. 
Dec.  18-21.  Judge  Freeman's  conclusion 
in  the  pertinent  particular  in  the  note  to 
Stetson  T.  Faxon,  19  Pick.  (Haas.)  147,  31 
Am.  Dec.  123,  Is  approvingly  referred  to  In 
S.-S.  S.  ft  I.  Co.  T.  Johnson,  suiwa.  Whether 
the  individual  property  owner  seeks  equity's- 
power  to  abate  a  public  nuisance  created  by 
the  obstmctton  of  a  highway,  or  Impleads 
the  obstructor  of  the  highway  in  a  court  of 
law  to  respond  in  damages  shffered  In  con- 
sequence of  the  obstmction,  the  fundamental 
principle  Inheres  In  the  right  he  would  in 
each  instance  assert  and  vindicate,  namely, 
that  the  obstmction  has  inflicted  special,  pe- 
culiar damage  upon  him,  difla«nt  from  that 
inflicted  rspon  the  public.  If  the  wrong  to 
him  is  only  that  common  to  the  public,  he  is 
without  individual  rigbt  to  assert  or  vindi- 


cate ;  and  his  cause.  In  either  tribunal,  most 
fail,  for  the  public  wrong  suffered  cannot  be 
redressed  or  its  cause  removed  by  an  indi- 
vidual who  has  not  been  specially,  peculiarly 
damaged  thereby.  Author,  supra.  Befer- 
eac9  to  many  of  the  decisions  of  oninent 
courts  dealing  with  the  question  in  concrete 
cases,  whether  the  property  owner  has  suf- 
fered special,  peculiar  damage  in  consequence 
of  the  obstruction  of  a  highway,  whereby 
ingr«w  and  egress  to  the  property  has  not 
been  entirely  cut  off,  but  ftie  traversing  of 
a  circuitous  route  is  thereby  compelled,  dis- 
covers a  marked  Inharmony  even  where  tbe 
status  was,  in  substance,  the  same.  In  Wil- 
liams' Case,  S  Coke's  R^  73,  It  was  perti- 
nently said:  "A  man  shall  not  have  an  ac- 
tion on  the  case  for  a  nuisance  done  In  tlie 
highway,  for  It  Is  a  common  nuisance,  and 
then  it  is  not  reasonable  that  a  particular 
person  should  hare  the  action;  fOr  by  tiie 
same  reason  that  ohe  person  might  have  an 
action  for  It,  by  the  same  reason  every  one 
might  have  an  action,  and  then  he  would  be 
punished  100  times  for  one  and  the  same 
cause.  But,  if  any  particular  person  after- 
wards by  the  nuisance  done  has  more  par^ 
tlcular  damage  than  any  other  there  for  tbat 
particular  Injury,  be  shall  have  a  partfcalar 
action  on  the  case.   •   •   * " 

[7]  This  statement  is  quoted  and  strongly 
approved  for  its  directness,  simplicity,  and 
readiness  of  applicatkm  in  the  note  to  Stet- 
son V.  Faxon,  supra;  and  this  court  baa 
approved  the  conclusion  there  drawn  the 
learned  editor  in  Jones  v.  Bright  and  S.-3.  .S. 
&  I.  Co.  V.  Johnson,  supra,  and  in  the  latter 
decision  it  was  mied  that  an  enforced  cir- 
cuity of  route  from  the  property  owner's  lo- 
cation to  the  outside  world  wroui^t  a  ^>e- 
cial,  peculiar  injury  to  him.  To  Ifke  effect 
was  the  ruling  on  Jones  t.  Bright,  supra. 
No  distinctlim  In  principle  can  In  oar  ojilu- 
ton  be  taken  In  respect  of  the  sgndalty  of 
the  injury  to  the  property  owner  between 
cases  where  circuity  of  route  to  the  outside 
world  and  consequent  diminution  of  Taloe  of 
his  property  is  the  result  of  the  obstruction 
of  the  highway,  and  cases  where,  as  Is  bere 
alleged,  the  obstmction  minimises  the  prom- 
Inoice  of  a  property  by  deflecting  the  popular 
use  of  the  way  on  which  it  abuts,  and  there- 
by, it  may  reasonably  be  as  alleged,  iesaen- 
Ing  its  value.  Such  a  state  of  injury  must  be 
special,  peculiar  to  the  owner  of  the  prop* 
erty.  It  Is  a  partlcidar  injury  within  the 
quoted  doctrine  of  the  wmianu  Case,  supra ; 
and  accords  with  th6  therewith  consistent 
raling  in  our  cases  of  Jones  t.  Bright  and 
S.-S.  S.  &  I.  Co.  V.  Johnson,  supra,  and  the 
authorises  therein  cited,  and  with  the  ex- 
press ruling  made  in  Sloss-Sheffield  Steel  ft 
Iron  Go.  T.  Mclaughlin,  66  South.  S22.  de- 
livered since  the  foregoli^  oplnlcm  was  pre* 
pared.  The  rulii^  made  on  the  several  ap- 
peals in  Soutbem  Railway  Co.  t.  Abies.  153 
Ala.  523.  45  South.  2Si  and  Albea  t.  Souths 
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em  By.  Ok.  164  Alt.  86ft,Sl  Soatli.  B27, 16.,  65 
Soutb.  816,  are  not,  tbe  court  Iiolds,  oppoeed 
to  tlie  conclmloii  now  eziffeeBed.  That  otlm 
properties  are  thereby  Ukewioe  Injurloualy 
effected  does  not  render  the  Injury  any  the 
less  special  or  parttcolar.  29  Oyc.  p.  1218. 

In  the  Uflht  of  theae  oonelderatlonat  the 
connta  of  tbe  anwided  complaint  were  not 
subject  to  the  demnner  Interposed  thereto, 
since  each  snffldently  set  forth  a  cause  of 
actirai  for  damages  In  ccmaeanaiee  of  tbe  ob< 
stmctlon  of  the  street  before  tbe  vacating 
act  was  approved  July  81,  1807.  M^lghan  t. 
Blrmtngham  Terminal  Go.,  166  Ala.  6S1.  51 
SonOL  776;  SlosS'Shefiteld  Sted  A  Iron  Go. 
T.  McLaogtalln.  66  Sonth.  622. 

The  jadgmoit  la  tbwefore  rerersed  and  the 
cause  Is  ronanded. 

Bev^sed  and  ronanded. 

SIMPSON,  ANDERSON,  SATRE,  and 
80MERVILLE,  JX,  concur.  DOWDEI4L,  O. 
J.,  not  sitting.   MAYFIELD.  J.,  dlBsents. 

On  Rehearing. 

FEB  CTTRIABf.  Upon  fall  consideration  of 
the  argtunent  submitted  in  sni^rt  of  the 
application  for  rehearing,  the  court  feels 
constrained  to  oTerrale  It,  and  the  rehearing 
mus^  therefore,  be  denied. 

No  rating  of  the  trial  coart  touching  the 
measure  of  damages  Is  presented  on  this  a> 
peal  for  review.  The  court  cannot  hence  con- 
sider at  this  time  the  matter  of  measure  of 
damages.  It  is  proper,  however,  that  It  be 
stated,  though  necessarily  a  reiteration,  that 
permanent  injury  or  damage  to  the  plaintiff's 
property  is  not  recoverable,  since  the  street 
and  alleys  were  vacated  by  the  vacating  act, 
thus  and  then  relieving  the  freight  house  of 
Its  character  as  an  obstruction  in  a  public 
street 

MATFIELD,  J.  (dlqseoting).  I  cannot  con- 
cur In  the  conclusion  or  dedalon  in  this 
c&ae.  There  are  many  propositions'  law 
stated  in  the  opbilon,  bat  of  these  none 
In  my  Judgment  will  warrant  the  conclusion 
rea<±ed,  that  both  counts  of  the  complaint 
state  a  cause  of  action,  and  are  not  subject 
to  the  demurrer. 

Counsel  for  appellant  and  for  appellee 
state  and  concede  In  th^  briefs  that  the 
trial  court  sustained  the  demurrer  to  the 
complaint  under  tbe  authority  of  the  Albes 
Case,  which  has  been  twice  considered  by 
this  court  In  my  Judgment  the  counts  were 
properly  held  bad  the  trial  court  nndw 
the  decisions  In  that  case,  as  well  as  under 
the  great  weight  of  authorities,  both  Bngllsfa 
and  American.  There  are  some  cases  which 
■npport  the  oondusiQn  reached  in  this  case, 
but  in  my  (pinion  those  cited  do  not  support 
it,  as  I  shall  attempt  to  point  ont. 

It  will  be  observed  that  the  only  damages 
or  relief  sought  in  this  case  was  fbr  dotre- 
datlra  in  value  of  two  lots,  eacb  60x100 


feet,  on  account  of  an  obstmctlon  In  a  street 
some  distance  from  these  lots.  The  rule,  aa 
I  understand  it,  and  as  I  tblnk  the  majority 
(Vlhion  concedes  It  to  be,  la  this :  "In  order 
that'  an  individual  may  maintain  an  action 
for  a  public  nuisance,  be  must  show  that  he 
tliereby  anfters  a  particular,  direct,  and  sub- 
stantial Injury,  different  in  kind  from  that 
suffered  by  the  public^  It.  must  be  b^ond 
the  general  injury  suffered  by  the  public; 
and  his  damage  must  be  direct  and  substan- 
tial, and  not  merely  conseguentlal.  Benja- 
min T.  Storr,  L.  R.  9  a  P.  401,  409  ;  43  L. 
J.  a  P.  162 ;  18  Eng.  Bnl.  Gas.  26S."  The 
only  damages  sought  to  be  recovered  in  this 
case  are  purely  and  solely  cooseqaentlal. 
They  are  not  claimed  to  be  direct  or  differ- 
ent In  kind  from  those  suffered  by  fha  pub- 
lic. Tbe  obstmctlon  does  not  touch  plain- 
tiff's propnty.  ^nie  ingress  and  egress  t» 
and  from  his  prcqierty  are  not  obstructed  or 
impeded.  It  is  the  ingress  and  egreas  as  to 
other  propwty  or  othw  parts  of  the  CII7  tiiat 
are  obstructed;  yet  consequent  damage  to 
the  iwoperty  In  question  is  claimed.  The 
complaint  shows  tiiat  tbwe  are  two  streets, 
opoi  and-  imobstmcted,  In  front  of  this  pn^ 
erty ;  and  that  the*  obstruction  while  in  one 
of  these  streets  is  In  a  blocfe  different  from 
that  In  which  pltdntUTs  iwoperty  is  situate 
There  is  no  attonpt  in  this  case  to  reoovor 
aa  for  damages  to  a  trade  or  to  an  occupa- 
tion, bat  merely  as  for  damagsa  sustained  In 
the  diminished  value  of  the  lots.  The  first 
count  does  not  allege  that  the  lots  are  oc- 
cupied^ It  is  true  that  the  counts  allege 
tha^  reason  of  the  obstmcUon,  the  travel 
of  tbe  public  is  diverted  from  the  streets  in 
front  o£  plaintiff's  lots,  and  that,  In  oonae- 
qoence  thereof  the  value  of  theae  lots  has 
been  greatly  decreased;  yet  for  this  very 
reason  the  damages  sought  to  be  recovered 
are  consequential— not  direct — and  are  there- 
fore not  recoverable. 

As  shown  by  all  the  authorities,  the  rules 
are  diffraent  in  actions  brought  to  recover 
compensation  for  lands  taken  or  Injured  by 
reason  of  Qie  nuisance  from  those  in  actions 
brou^t  to  recover  damages  purely  personal, 
such  as  damages  to  trade,  personal  injuries, 
cost  and  eiqiwnse  of  remoTin^  avoiding,  etc. 
The  rule  is  well  and  fully  stated  In  the  lad- 
ing Ens^ish  case,  above  referred  to,  as  fol- 
lows: "The  cases  referred  to  upon  this  sub- 
ject show  tiiat  there  are  three  things  whldi 
the  plaintiff  must  substantiate  beyond  the 
ezistoice  of  the  mere  public  nuisance,  be- 
fore be  can  be  entitied  to  recover.  In  the 
first  place,  he  must  show  a  particular  injury 
to  himself  beyond  that  whidi  is  suffered  by 
the  rest  of  the  public.  It  Is  not  numgh  for 
him  to  show  that  he  suffers  the  same  Incon- 
venience In  the  use  of  the  highway  as  other 
people  do,  if  the  alleged  nuisance  be  the 
obstruction  of  a  highway.  The  case  <tf  Hu- 
bert V.  Groves,  1  Eqp.  148,  seems  to  me  to 
prove  that  proposition.  There  the  plaintiirs 
business  was  injured  by  the  obstruction  of 
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a  highway,  but  no  greater  Injury  resulted  to 
talm  therefrom  than  to  any  one  else,  and 
therefore  it  was  held  that  the  action  would 
not  lie.  Wlnterbottom  t.  Lord  Derby,  h.  B. 
2  Ex.  816,  was  decided  upon  the  same 
ground.  The  plaintiff  failed  because  he  was 
unable  to  show  that  he  had  sustained  any 
Injury  other  and  different  from  that  which 
was  common  to  all  the  rest  of  the  public. 
Other  cases  show  that  the  Injury  to  the  in- 
dividual must  he  direct,  and  not  a  mere  con- 
sequential Injury,  as  where  one  way  is  ob- 
structed, but  another  (though  possiblV  a  less 
conTenlent  one)  is  left  open.  In  such  a  case 
the  private  and  particular  injury  has  been 
held  not  to  be  sufficiently  direct  to  give  a 
cause  of  action.  Further,  the  injury  must 
be  shown  to  be  of  a  substantial  character, 
not  fleeting  or  evanescent.  If  these  jvc^mmI- 
tions  be  correct,  in  order  to  entitle  a  person 
to  maintain  an  action  for  damage  caused  by 
that  which  Is  a  public  nuisance,  the  dam- 
age must  be  particular,  direct,  and  substan- 
tial." 19  £lng.  Rul.  Cas.  270.  I  submit 
that,  under  these  authorities,  the  complain- 
ant in  this  case  shows  no  right  of  recovery. 
Where  damages  to  realty  are  sought,  the  In- 
jury must  be  direct  and  attlngent  to  the  land 
Itself,  not  remote  or  consequential,  as  is 
shown  In  this  case.  If  It  be  injury  personal, 
to  business  or  to  trade,  then  the  nuisance 
may  he  more  or  less  remote.  If  the  nui- 
sance complained  of  In  such  case  be  an  ob- 
struction of  a  highway,  then,  as  to  personal 
damages,  the  olstruction  need  not  abut 
plaintiff's  property,  provided  the  Injury  can 
be  shown  to  be  the  direct  and  not  the  con- 
sequential result  of  the  nuisance,  and  dif- 
ferent In  kind  from  that  suffered  by  the  pub- 
lic similarly  situated.  There  is,  and  can 
be,  no  difference  between  a  suit  like  this, 
where  the  private  damages  sought  to  be  re- 
covered as  for  a  public  nuisance  are  to  the 
land  only,  and  actions  for  damages  to  land 
taken  or  'injured,"  for  public  purposes,  by 
virtue  and  authority  of  law,  constltatlonal 
or  statutory.  It  has  been  repeatedly  decid- 
ed by  the  Bn^ish  and  American  courts  that 
such  statutes  or  constitutional  provisions 
are  intended  to  give  the  r^bt  of  action  as  to 
the  land  which  the  owner  would  have  had, 
bnt  for  the  act  of  Parliament  or  of  the  Leg- 
islature authorizing  the  taking  or  Injuring 
of  property.  So,  If  the  Injury  is  private, 
and  It  Is  to  land  only,  thai,  of  course,  the 
same  rules  of  law  must  apidy,  whether  the 
Injury  to,  or  the  taking  of,  the  land,  was 
lawful  or  unlawful,  en»pt  as  to  punitive 
damages,  which  might  be  allowed  in  the  one 
case  and  not  in  the  other.  In  other  words. 
If  a  street  or  a  road  la  so  obstructed  as  to 
prevent  Its  use  as  a  highway,  and  the  value 
of  the  land  In  the  vicinity  is  thereby  de- 
predated. It  is  Immaterial,  under  our  Con- 
stitution and  statutes,  so  tat  as  private  ac- 
tions can  be  maintained  solely  for  depreda- 
tion In  value  of  such  land  on  account  of  the 
obstmetlon,  wlietbw  the  obstruction  is  au- 


thorized or  not.  If  the  act  olntructlng  or 
vacating  was  authorized  by  law,  thai  tbe 
Constltntlon  and  statutes  allow  the  same 
recovery  as  for  injury  to  the  land  as  the 
owner  would  have  had.  If  the  act  of  obstmct- 
Ing  or  vacating  had  not  been  authorized: 
but,  as  to  personal  Injuries  not  connected 
with  the  land,  the  constitutional  proTtoion 
and  statutes  do  not  apply.  It  Is  <nily  dam- 
ages to  the  a|>ectflc  property  which  is  taken 
or  injured  that  are  saved  to  tbe  owner; 
but  those  so  saved  are  tbe  same  as  be  would 
have  had  but  for  the  authorised  taUng  or 
injury. 

Having  quoted  from  the  leading  and  ruliag 
English  case  up<»i  this  subject,  It  may  be 
well  to  give  the  leading  and  ruling  AmerlcaB 
cases,  Tbe  leading  American  case  upon  tbe 
subject  Is  conceded  by  the  text-writers  and 
annotators  to  be  that  of  Smith  v.  Boston,  7 
Cush.  (Mass.)  254,  tbe  opinion  therein  bebig 
written  by  that  great  Jurist,  Chitf  Justice 
Sbaw.  From  his  opinion  I  quote:  "Tbe 
court  are  of  opinion  that  the  direction  glvoi 
by  the  Judge  at  the  trial  was  correct,  and 
that  the  inconvenience  sustained  by  tbe  peti- 
tioner, if  any,  was  not  such  an  injury  done 
him  in  his  property,  as  to  entitle  him  to 
damages  within  the  true  Intent  of  the  law. 
There  is  obviously  a  difficulty  In  laying 
down  a  general  rule  applicable  to  all  cases. 
One  Umlt.  however,  must  be  observed,  which 
Is  that  the  damage  for  which  a  recompense 
is  sought  must  be  the  direct  and  Immediate 
consequence  of  the  act  complained  ot,  and 
that  remote  and  contingent  damages  are  not 
recoverable.  The  Inconvenience  of  tbe  peti- 
tioner Is  experienced  by  him  in  common  with 
all  the  rest  of  tbe  members  of  the  commnnl- 
ty.  He  may  feel  it  more  in  consequence  of 
the  proximity  of  bis  lots  and  buildings ;  still 
It  Is  a  damage  of  like  kind,  and  not  In  its 
nature  peculiar  or  gped&c  The  creation  of 
a  public  nuisance  by  placing  an  obstrnctioa 
in  a  blgbway  can  only  be  punished  and  sup- 
pressed by  a  public  prosecution ;  and  tfaon^ 
a  man  who  lives  near  it,  and  has  occasion  to 
pass  it  daily,  suffers  a  damage  alt(%eth» 
greater  than  one  who  lives  at  a  distance, 
he  can  have  no  private  action,  because  in 
Its  nature  it  Is  common  and  public,  Bnt  If 
he  suffera  a  peculiar  and  special  damage^  not 
common  to  the  public—as  by  driving  upon 
such  an  obstruction  In  tbe  nii^t,  and  injiuv 
lug  his  horse — be  may  have  his  private  actUm 
against  the  party  who  placed  It  there."  Fur- 
ther on.  In  the  same  opinion,  the  great  chief 
Justice  says:  "We  do  not  mean  to  be  under- 
stood as  laying  down  a  universal  role  that 
in  no  case  can  a  man  have  damages  for  tbe 
discontinuance  of  a  blgbway  unless  his  land 
bounds  upon  it,  although  as  applicable  to 
dty  streets.  Intersecting  eadt  other  at  short 
distances,  It  is  an  equitable  rtile.  A  man 
may  have  a  farm,  store,  mlU,  or  wharf,  not 
bounding  on  a  streel^  bnt  communicating 
with  it  a  private  way,  so  situated  that  bi- 
has  no  access  to  his  pnqpttty  but  Igr  tbe 


Digitized  by  Google 


Ala.) 


DUY  V.  ALABAMA  WESTERN  B.  00. 


731 


public  way.  If  this  is  dlscontiiiaed,  lie  must 
lose  the  beoefit  of  his  estate,  or  open  a  way 
at  his  own  expense,  which  might  be  a  direct 
and  tangible  damage,  consequent  apm  the 
diBContlnnaace  of  the  pnbUc  way,  and  we 
are  not  prepared  to  say  that  he  would  not 
have  a  claim  for  damages  mider  the  stat- 
ute." The  two  and  only  Alabama  cases 
which  can  be  said  to  support  the  decision  in 
the  case  at  bar  are  those  of  Jones  r.  Bright, 
140  Ala.  268,  37  South.  79,  and  Johnson's 
Case,  147  Ala.  384,  41  Sonth.  907,  8  L.  R. 
A.  (N.  S.)  226,  119  Am.  St  Rep.  89.  11  Ann. 
Cas.  285,  and  each  of  those  dearly  fell  wltb< 
in  the  exceptions  mentioned  by  Chief  Justice 
Shaw,  The  nuisance  complained  of  In  each 
of  those  cases  was  clearly  a  private  as  well 
as  a  public  one,  and  the  opinion  in  each  la 
expressly  put  upon  the  ground  that  the  nul- 
sance  was  a  private,  as  well  as  a  public  one. 

I  do  not  think  that  any  one  ever  did  or 
could  contend  upon  the  facts  In  the  case  at 
bar  that  the  nuisance  complained  of  is  one  pe- 
culiar to  the  plalntur  or  to  any  other  person. 
The  case  at  bar  Indisputably  falls  within 
the  general  class,  in  which  the  English  Judg- 
es and  Chief  Justice  Shaw  say  there  can  be 
no  private  action  as  to  the  public  nuisance. 
To  be  sure  of  this,  let  ns  see  what  the  later 
Judges  of  these  same  great  courts  say  of  the 
English  and  American  leading  cases  above 
quoted  from.  Justice  Bigelow,  In  the  case 
of  Brainard  v.  Connecticut  River  Co.,  7 
Cash.  (Mass.)  510,  611,  said:  "It  is  only  whMi 
he  suifers  some  special  damage,  differing  In 
kind  from  that  which  is  common  to  others, 
that  a  personal  r^uedy  accrues  to  him;  and 
certainly  no  rule  of  law  rests  on  a  wiser  or 
more  sound  policy.  Were  it  otherwise,  suits 
might  be  multiplied  to  an  Indefinite  extent, 
so  as  to  create  a  public  evil, 'in  many  cases 
mu<^  greater  than  that  which  was  sought  to 
t>e  redressed.  Stetson  v.  Faxon,  19  Pick.  147 
t31  Am.  Dec.  123];  Proprietors  of  Quincy  Ca- 
nal V.  Newcomb,  7  Mete.  276  [39  Am.  Dec.  778]; 
Smith  V.  Boston,  ante  t7  Cosh.]  255.  The  same 
rule  la  recognized  and  applied  in  cases  where 
equitable  relief  is  sou^t,  as  well  as  law. 
A  recent  case  in  England — Soltan  v.  X>e  Held, 
2  Simons,  N.  S.  138 — contains  a  full  discus- 
sion of  this  subject,  and  the  principle  is 
clearly  stated,  and  the  authorities  sustaining 
it  are  fully  reviewed  in  the  elaborate  Judg- 
ment of  the  vice  chancellor."  In  Stanwood 
T.  Maiden,  167  Mass.  17.  31  N.  EL  702,  16  U 
R.  A.  601,  the  headnote,  which  clearly  states 
tbe  question  decided.  Is  as  follows:  "The  dis- 
continuance of  a  part  of  a  street  in  a  city  Is 
not  a  ground  of  action  by  an  owner  of  land 
on  another  street,  into  which,  opposite  his 
land,  the  part  of  the  street  discontinued  runs 
obllqn^,  if  the  means  of  access  to  his  es- 
tate remain  ample,  although  Its  money  value 
is  diminished  by  the  diversion  of  travel ;  and 
it  is  immaterial  that  a  small  point  of  land, 
of  which  be  owns  the  fee  simple  subject  to 
tbe  public  right  of  way,  touches  the  discon- 
tinued parts  of  the  street**   Xbe  caw  of 


Harvard  College  t.  Stearns^  16  Oray  (Mass.) 
1,  was  an  action  for  damages  for  obstructing 
a  highway,  in  which,  as  in  the  case  at  bar, 
the  damages  claimed  were  soltiy  for  the  de- 
preciated valne  of  the  premises  due  to  clos- 
ing of  access.  The  lower  court  Instructed 
the  Jury  that  such  damages  were  not  recov- 
erable, and  the  Supreme  Court  of  Massa* 
chusetts,  after  reviewing  the  authorities  on 
the  subject,  concluded  as  follows:  "If  we 
now  turn  to  the  case  before  us,  It  will  be 
found  that  the  claim  of  the  plaintiffs  la  sole- 
ly for  the  injury  to  their  land  in  conse- 
quence of  tbe  alleged  obetructlon.  The  brief 
of  the  plaintiffs'  counsel  pats  the  case  thus: 
'The  Injury  which  the  plaintiffs  sue  for  Is 
the  reduction  in  value  of  their  land,  because 
not  only  the  servants  of  the  plaintiffs,  but 
otiiers,  cannot  approach  it  by  water.'  No 
evidence  appears  to  have  been  offered,  or 
any  claim  set  up,  or  Instructions  asked  of 
the  court,  upon  the  ground  of  any  particu- 
lar actual  hindrance  or  delay  to  the  plain- 
tiffs, or  obstruction  In  reference  to  any  case 
of  actual  intended  use  of  their  land  by  pass- 
ing through  the  creek.  The  claim  was  for 
injury  to  their  land  by  reason  of  an  obstruc- 
tion placed  in  a  navigable  stream  or  public 
way,  whereby  their  land  would  be  rendered 
more  difficult  of  access  and  less  valuable. 
Upon  the  case  as  presented,  the  court  are  of 
opinion  that  no  exception  lies  to  the  inatroC' 
tion  given." 

In  the  case  of  Aldrlch  v.  Metropolitan  W. 
8.  Blev.  R.  Co.,  195  lU.  456,  63  N.  E.  165. 
67  L.  R.  A.  237,  a  case  very  much  like  tbls, 
tbe  court  said:  "There  are  certain  injuries 
which  are  necessarily  Incident  to  the  owner- 
ship of  property  In  towns  or  dtles,  which  di- 
rectly Impair  the  value  of  private  property, 
for  which  the  law  does  not  and  never  has 
afforded  any  relief.  For  instance,  the  build- 
ing of  a  Jail,  police  station,  or  the  like  will 
generally  cause  a  direct  depreciation  in  the 
value  of  neighboring  property,  yet  that  is 
clearly  a  case  of  damnum  absque  injuria. 
So  as  to  an  obstruction  In  a  public  street.  If 
It  does  not  practically  affect  the  use  or  en- 
joyment of  neighboring  property,  and  impair 
Its  value,  no  action  wilt  lie.  In  all  cases, 
to  warrant  a  recovery.  It  must  ap[>ear  that 
there  has  been  some  direct  physical  disturb- 
ance of  a  right,  either  public  or  private, 
which  the  plaintiff  enjoys  In  connection  with 
his  property,  and  which  gives  to  it  an  addi- 
tional value,  and  that,  by  reason  of  such  dis- 
turbance, he  has  sustained  a  special  damage 
with  respect  to  his  property  in  excess  of  that 
sustained  by  tbe  public  generally.  In  the  ab- 
sence of  any  statutory  or  constitutional  pro- 
vision on  tbe  subject,  the  common  law  af- 
forded redress  In  all  such  cases,  and  we  have 
no  doubt  It  was  the  intention  of  the  fram- 
ers  of  the  present  Constitution  to  require 
compensation  to  be  made  In  all  cases  wliere, 
but  for  some  legislative  enactment,  an  action 
would  Ue  by  the  common  law.  Here  there 
haa  bem  no  direct  ptayaical  disturbance  of 
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any  right,  puWIc  or  irriTate,  which  the  plain- 
tiff enjora  Is  cumeccioii  Tith  tier  property, 
and  vhteb  ^TOB  to  it  an  additional  valv^ 
whereby  the  has  anstalned  a  Bpeclal  damase 
In  excess  of  that  sustained  by  the  public  gen- 
erally. The  damages  sued  for  are  of  the 
same  kind  and  character  aa  thoee  sustained 
by  tiie  public  generally  in  the  ownmhip  9t 
property,  which  property  may  hare  bam  les- 
aeoed  In  Taloe  by  the  oonstmctlon  and  op- 
eration of  the  road." 

In  my  opinion  the  case  at  bar  cannot  be 
dlstingaished  from  the  Case  of  Albes,  twice 
considered  by  this  court  While  one  was  a 
salt  in  equity  and  the  other  an  action  at 
law,  the  facte  and  the  rl^ts  ct  the  parties 
are  substantially  the  same.  If  AltMs  and 
Jackson  were  not  entitled  to  damages  in  the 
cases  cited  In  the  maJorll7  opinion,  I  fall 
to  see  how  this  plaintiff  has  shown  any 
greater  or  different  right  If  this  plaintiff 
can  recover  In  this  action  under  the  facts 
stated,  then  It  Is  certain  that  there  Is  no  end 
to  the  suits  that  may  be  brought  for  this  -al- 
leged public  nuisance.  The  courts  will  be 
absolutely  flooded  with  actions  as  for  this 
one  wrongful  act  From  the  plaintiff's  com- 
plaint It  appears  that  If  his  two  lots  were 
damaged  as  he  alleges,  then  all  other  lots 
In  that  Tldnit? — hundreds  If  not  thousands — 
were  damaged  like  his,  more  or  less,  of  course, 
according  to  their  proximity  to  the  obstruc- 
tion. If  a  public  highway,  such  as  a  rlrer  or 
a  public  road,  should  be  obstructed  at  one 
point  la  It  possible  that  all  landowners  upon 
such  highway  whose  property  may  be  there- 
by depreciated  in  value  may  maintain  ac- 
tions, either  at  common  law,  or  under  the 
statutes  and  constitutional  prorlslons?  I 
think  not;  but  In  my  opinion  the  effect  of 
this  decision  is  to  hold  that  they  can.  1 
concede  that  If  they  abut  the  obstructed 
part  they  can;  that  1*  they  or  their  proper- 
ty Is  thereby  put  In  a  cul-de-sac,  they  can; 
or  that  If  their  ingress  and  egress  to  and 
from  their  property  is  thereby  cut  off,  they 
can  maintain  such  action,  or  that  If  they 
suffer  any  direct  damages,  different  In  kind 
from  that  suffered  by  the  public,  they  hare 
their  action  as  to  such  damages;  but  they 
have  no  right  of  action  as  for  consequential 
damages  to  their  property — such  only  as  are 
shown  in  the  case  at  bar — which  are  not  at 
all  dlfferuit  In  kind,  though  they  may  be,  in 
a  degree,  from  those  suffered  by  the  public. 

Meighan's  Case.  166  Ala.  681,  61  South.  775, 
Is  dearly  dlstlngalshable  from  that  at  bar,  and 
falls  within  the  class  of  Albee*  Case;  and  from 
the  r^rt  of  It  (page  693  of  166  Ala.,  page  776 
of  61  Souths  it  appears  that  tlie  obstruction 
complained  of  vaa  ''Immediately  next  to 
where  plaintiff*a  lot  abuts  thereon,"  thus 
making  it  an  entirely  different  case  from  that 
here  msder  consideration.  This  point  of  dif- 
ference is  the  very  reason,  as  said  in  Albes' 


Case,  that  makes  the  damages  recoverable— 
tbat  la,  that  they  are  direct  attingent,  and 
different  In  kind  from  those  suffered  by  the 
public  and  by  owners  whose  property  does 
not  abut  upon  the  part  of  the  street  vacated 
or  obstmeted.  MrTjinghlin'a  Case,  05  SoaOi. 
022,  la  the  counterpart  of  J(An0on*a  Case, 
above  referred  to,  and  is  ezpreasly  placed 
upon  the  latter  as  an  authority.  There  the 
obstruction  was  upon  two  sides  of  the  prop- 
erty, tfana  putting  it  In  a  cnl'de^KC  and  dnd- 
tlng  off  plalntltra  way  to  the  dtr  of  Blr^ 
mlngliam,  her  property  being  on  the  ou^ 
akirta  of  the  dty,  wbl^  fftct  clearly  made 
the  idalntUTs  damages  different  in  kind  from 
those  Buffered  by  the  pttbU&  MoraoTer,  He- 
Lani^illtt'a  and  Johnaon'a  Ckuea,  and  tiut  of 
Jones  T.  Bright  were  auita  in  equHy  to  abate 
a  nuisance  which  was  obviously  both  a  pub- 
lic and  a  jointe  one  aa  to  the  complainants, 
in  that  tb^  had  the  individaal  and  personal 
right  to  have  the  obstruction  removed,  so  aa 
to  give  tbem  a  right  ot  way  to  market  and 
to  communicate  witli  file  outside  wrald. 
While  not  a  "way  of  absolute  necessity,''  It 
was  one  special  and  personal  to  the  com- 
plainants in  those  cases;  and  hence  the  UUa 
in  those  cases  bad  equity  Indepmdent  of 
question  of  damages  to  the  land.  In  ftct 
in  those  cases  it  was  the  questtoa  ot  tUfiit 
of  way  to  be  protected,  rather  tbsn  that  of 
dam^es  to  be  recovered. 

The  statutee  and  constltutionsl  provisiont 
applicable  to  -tUa  case  are  not  in  abrogattoi 
of  the  plaintUTs  common-law  il^ta,  but 
they  are  in  this  particular  case  (the  statute 
spedally)  declaratory  of  his  common-law 
rU^to;  and  how  it  results  that  he  can  »■ 
covw  under  his  etnnmoa-Iaw  rights,  but  not 
under  constitutional  ri^its,  I  am  not  able  to 
understand.  It  may  be  that  I  ftU  to  com* 
prehend  tiie  true  tioirttiig  of  the  majoritr 
opinion;  but  as  I  understand  it,  It  holds 
that  plaintiff  may  recover  under  his  com- 
mon-law right  but  not  under  the  statute,  and 
I  think  the  statute  deelaratny  of  Us  com- 
mon-law rights. 

McSWEAN  T.  STAm 
(Supreme  Court  of  Alabama.    Fab.  8,  1912.) 

1.  Cbiminax.  Law  (§  996*)-^udoheitt  Bcc- 
OBD  — Gafxiai.  Casks  — Bpbcux  Yenibe- 
Waivb. 

Failure  to  record  a  waiver  of  a  spedsl 
venire  in  a  capital  esse,  as  required  by  Coda 
1907,  I  7264,  does  not  invalidate  a  convictioB. 

[Ed.  Note.— For  other  cases,  see  Crimiotl 
Law,  Dec  Dig.  I  9D5.«] 

2.  CanaNAi.  Law  (S  9B5*)-JnDO]anrT  Bac- 
OED  —  Capital  Oabbs— Spboiai.  Vsiom— 

Waivkb. 

Waiver  of  a  special  venire  In  a  capital 
case,  authorized  Code  1907,  i  7264.  may  be 
shown  by  the  trial  judge's  bench  notes. 

[Eld.  Note. — For  other  cases,  see  OrimiDal 
Law.  Dec.  Dig.  i  996.*] 
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S,  CBiianAi.  Law  (|  627*}— SnvxoE  of  Copt 

— NECXssirr. 

JniT  Law  (ActB  [Sp.  Seas.]  1900.  p.  317) 
I  82,  providins  for  special  venireB  in  capital 
cases,  and  requiring  service  of  a  copy  of  the 
Indictment  with  a  ust  of  the  jnrors  specially 
drawn,  did  not  require  servlca  of  a  copy  of  the 
indictment  where  a  special  Tei^e  was  waived 
as  aathorized  by  Code  1907,  |  7264. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law.  Cent  ZMs.  ||  1300-1413;  !>«!.  DI(.  1 
«27«3 

4.  Cbhokai.  Law  (|  1144*)  —  Pbuckob  or 

AcccaxD— PBEauupnon. 

When  a  trial  was  besnn  and  verdict  're- 
tomed  the  same  day,  a  reatal  in  the  jnd^ent 
entij  showing  accuaed's  presence  when  the 
trial  b^can  creates  a  presomptioii  that  ha  waa 
present  continaoualy,  and  when  the  verdict  was 
received. 

[Ed.  Note.— For  other  casea,  see  Criminal 
taw.  Cent  Dig.  I  8027;  Dec.  Dig.  |  U44.*] 

Dowdell,  C  J.,  and  Ifayfidd,  and  Bsyr^  JJ., 
Assentiog. 

Appeal  from  drcnit  Court,  GofEse  Count?; 
H.  A.  Fearce^  Jndgew 

Hairy  UcSwean  ms  convicted  of  an  of- 
fense, end  he  appeals.  A£Brmed. 

J.  A.  Caraley,  for  aM»eUant  Robert  0. 
Brickell.  Atty.  Gen.,  and  W.  H  Martin.  Aast 
Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  defendant  was  con- 
Tlcted  of  carnally  knowing  or  abusing  in  the 
attempt  to  carnally  know  a  glil  under  the 
age  of  12  years;  and  the  penalty  imposed 
was  50  year?  Impriaonment. 

The  Judgment  entry  reads:  "This  the  30th 
day  of  March,  1910.  came  Cland  Hiley,  spe- 
cial solicitor,  who  propecutra  for  the  state 
of  Alabama,  and  also  came  the  defendant 
In  his  own  proper  person  and  by  attorney, 
and  the  said  defendant,  being  duly  arraigned 
upon  said  indictment,  for  bis  plea  thereto 
says  not  goUty,  thereupon  came  a  Jury  of 
twelve  good  and  lawful  men,  to  wit,  L. 
M.  Bowden,  and  tieven  others,  who,  being 
Impaneled  and  sworn  according  to  law,  upon 
their  oaths  do  aay,  'We,  the  Jury,  And  the  de- 
fendant guilty  and  fix  his  punishment  In  the 
penitentiary  for  fifty  (50)  years.' "  The  trial 
was  bad  and  conduded  on  the  day  upon 
which  it  was  set,  viz.,  March  30,  1910;  and 
on  that  date  sentence,  conforming  to  the 
verdict,  was  imposed. 

In  response  to  certiorari  the  clerk  certifies 
as  foUows:  '•*  •  «  That  I  find  on  the 
trial  docket  the  following  bench  notes,  made 
In  satd  cause,  to  wit:  'March  25.  1910,  Deft 
In  open  court  In  person  and  with  his  attor- 
ney being  duly  arraigned,  pleads  not  guilty, 
and  his  case  Is  set  for  trial  on  Wednesday, 
March  80,  1010,  and  the  defendant  In  open 
court  and  In  writing  waives  special  venire 
for  his  trial.  Written  waiver  on  file.'  'March 
30.  1010.  J.  ft  V.  Guilty  and  punishment 
fixed  at  00  years  imprisonment  In  the  peni- 
tentiary.' 'Deft  Is  sen.  to  Imp.  in  pen.  for 
50  years.'   I  further  certify  that  the  above 


bench  notee  Is  all  that  appears  upon  the  rec- 
ords and  proceedings  In  saM  cause,  and  that 
I  do  not  find  any  agrement  on  file  waiving 

special  venire." 

.  [1]  The  crime  charged  being  punishable 
capitally,  the  procedure  requisite  In  such  cas- 
ee  should,  unless  waived,  have  been  observ- 
ed la  the  trial  of  this  defendant  Code,  | 
7264,  provides;  "At  any  time  before  a  spe- 
cial ventre  has  been  drawn  for  the  trial  of 
any  capital  case.  If  the  defradant  enters  a 
plea  of  guilty  or  In  writing  waives  the  rU;ht 
of  a  special  venire,  such  plea  of  guilty  or 
such  waiver  of  special  venire  shall  be  en- 
tered of  record,  and,  in  either  event,  no  spe- 
cial Jury  or  venire  shall  be  necessary  for  the 
trial  of  such  cause;  but  the  trial  of  the 
cause  shall  be  had  and  the  question  of  the 
degree  of  guilt  must  be  ascertained  and  the 
punishment  fixed  by  a  Jury  to  be  selected 
from  the  panel  of  r^nlar  petit  Jnrcos  organ- 
ised by  the  court  during  the  week  such  case 
Is  set  for  trial,  In  tlie  same  manner  as  Juries 
are  o)>ganlzed  for  the  trial  of  fUoniee  not 
(Apltal;  and  the  state  and  the  def^dant 
shall  be  allowed  tile  same  number  at  peremp- 
tory challenges  as  th«y  are  respectively  al- 
lowed In  the  trial  of  felonies  not  capital.** 
Had  the  BtAtnte  beem  compiled  with,  the 
wrlttei  waiver  would  have  been  entered  of 
record.  However  Important  the  obsOTvance 
of  that  feature  of  the  statute  may  be,  It  Is, 
when  observed,  but  a  ministerial  act  of  the 
deA  of  the  court  Its  office  is  to  preserve 
a  memorial  of  the  fiict  that  the  prisoner, 
capitally  diarged,  has  waived  the  special  ve- 
nire the  law  provides.  It  the  waiver  has 
been  filed,  the  omission  of  the  cla>k  to  comply 
irtth  tbiM  ministerial  requirement  of  the  stat- 
ute cannot  1A  the  very  nature  of  the  thing 
avail  the  prisoner  to  avoid  the  penalty  the 
law  Imposes.  It  bears  no  relation  to  the 
Inquiry  of  his  guilt  or  Innocence.  He  is  not 
prejudiced  by  the  follure  of  the  clerk  to  re- 
cord the  evidence  of  his  own  act  namely, 
his  walvCT  of  a  special  venlr&  No  Judicial 
action,  with  respect  to  the  waiver  contem- 
plated, is  required  by  the  statute.  The  court 
cannot  deny  the  effect  of  the  waiver,  as  pre- 
sented, when  the  prisoner  presents  It.  The 
court  la  as  powerless  In  that  case  as  when 
the  prisoner  pleads  gull^,  the  other  act  of 
the  prisoner,  specified  In  the  statute,  whereby 
the  provisions  of  law  for  special  venire  are 
rendered  inapplicable,  unobllgatory  in  any 
d^ree.  Hence  It  is  the  act  of  the  prisoner 
capitally  charged  in  waiving  the  special  ve- 
nire, which  is  his  due,  and  not  that  of  the 
court  thus  distinguishing  that  line  of  deci- 
sons  in  which  It  is  held  that  bench  notes 
are  simply  directions  to  the  clerk  what  Judg- 
ment and  orders  should  be  entered  In  ex- 
pression of  Judicial  action  of  the  court,  viz. : 
Wynn  v.  McCraney,  156  Ala.  630,  46  South. 
854:  Condon  v.  Soger  *  Co.,  113  Ala.  233, 
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21  SooOi.  227:  Morgan  t.  Ilexna,  lOS  Ala. 
866,  16  Soutb.  71»;  Baker  t.  Sirlft,  87  Ala. 
680,  6  Sooth.  153;  Park  t.  lilde,  90  Ala.  246, 
7  Soutb.  805;  Brl^tman  T.  Uerlwetber.  121 
Ala.  O02,  25  South.  904. 

[1]  In  thb  instanoe  the  tact  and  form  of 
the  walT»  appears  alone  In  the  bench  notea 
tm  the  trial  docket  of  the  conrt  In  this  canse. 
It  l8  nrged,  in  ^ect,  that  the  bench  notea 
cannot  serre  the  purpose  to  show  a  walrar 
In  tbe  prenUses,  In  consequrace  of  vrtilcb  the 
neeeeslty  for  tbe  special  procedure  prescribed 
for  capital  cases  was  arolded.  To  sanction 
tUs  Gontoitlon  Is  to  lgiu>re  the  bench  notes, 
Is  to  deny  those  memoranda  any  effect  wbat- 
Boenr,  and  so  upon  a  matter  tbe  verity  of 
which  the  defoidant  has  not  disputed  and 
does  not  dispute  or  question  In  any  way. 
Mindful  of  the  purpose  and  provisions  of  the 
statute  providing  for  the  tndver,  taking  Into 
account  the  confirmatory  fact  that  no  objec- 
tion to  being  tried  without  a  special  veoire 
appears  to  have  bem  interposed  In  the  court 
below  by  the  prlsono-,  and  this  while  rep- 
resented by  skilled  oonnael,  observing  the 
statute  bnpelled  duty  of  the  court  to  preter- 
mit the  special  venire  wbrai  the  prisoner  has 
waived  It,  ,lt  is  clear  that  the  afflrmatltm  of 
fact  made  In  the  bench  notes  cannot  be  Ig- 
nored, cannot  be  disregarded.  Their  recitals 
are  at  least  prima  ttLCiB  true — prima  fade 
correct  In  determining  the  propriety  and 
validity  of  amendments  nimc  pro  tunc,  such 
a  memorandnm  has  from  an  early  day  in 
our  jurisprudence  been  treated  and  regarded 
as,  at  least,  quasi  record.  Harris  v.  Brad- 
ford, 4  Ala.  214,  221;  Glass  v.  Glass,  24  Ala. 
468.  Such  dignity  has  been  accorded  that 
character  of  memoranda  in  our  Judicial  pro- 
cesses as  that  beyond  the  term  in  which 
made  final  permanent  records  of  causes  have 
been  conformed  thereby  and  thereunto.  So  a 
discontinuance  of  a  cause  has  been  avoided 
In  consequence  of  amendment  nunc  pro  time 
supported  by  such  memoranda.  Yonge  v. 
Brozson,  23  Ala.  684.  And  we  know,  as  from 
common  knowledge,  that  in  the  actual,  final 
transcription  of  the  minutes  of  the  courts, 
expressing  the  rulings  upon  the  pleadings 
especially,  the  clerical  officers  thereof  avail, 
of  necessity,  of  the  memoranda — tbe  bench 
notes.  NatnraUy  so,  since  amendment  nunc 
pro  ttmc  finds  Its  first  aid  In  essential  req- 
uisite in  such  quasi  records  set  down  by  the 
Judge.  Accordingly,  tbe  fact  is  shown  prima 
fade  that  the  defendant  waived  a  special 
venire  for  his  trial. 

[3]  Did  this  waiver  carry  with  it  the  avoid- 
ance of  tbe  reqtdrement  that  an  order  of  the 
court  for  thb  service  of  a  copy  of  the  in- 
dictment should  enter  in  capital  cases,  pre- 
sents the  second  and  major  question  discuss- 
ed by  counsel.  The  appellant  was  tried  when 
the  Jury  law  of  1909  (Acts  Sp.  Sess.  1009, 
pp.  SOS,  318,  890}  was  In  force.  In  section 
82  thereof  provision  was  ^de  for  special 
venires  in  capital  cases.  It  did  not  repeal 
the  waivw  statute  before  quoted.   A  perti- 


nent part  of  that  sectlmi  reads:  ''When- 
ever any  person  or  persona  stand  Indicted 
for  a  capital  felony,  the  court  must  on  the 
first  day  of  tbe  tenra,  or  as  soon  as  prac- 
ticable thereafter,  m^e  an  order  command- 
ing the  sheriff  to  summon  not  less  than  fifty 
nor  more  than  one  hundred  persons  includ- 
ing those  drawn  and  summoned  on  the  regu- 
lar Juries  for  tbe  we^  set  for  the  trial  of 
tbe  cas^  and  shall  thai  In  open  conrt  draw 
from  the  Jury  box  the  number  of  nasMs  re- 
quired with  the  regular  Jurors  drawn  and 
summoned  for  the  wedt  set  ft>r  dw  trial  to 
make  the  number  named  In  the  order,  and 
shall  cause  an  order  to  be  Issued  to  the  sher. 
iff  to  summon  all  persons  therdn  named  to 
annar  In  court  on  the  day  set  for  trial  <tf 
the  defendant  and  mnst  cause  a  list  of  flie 
names  of  all  the  Jurors  sunummed  for  tbe 
week  in  whldi  tbe  trial  Is  set,  and  those 
drawn  as  provided  in  this  section,  together 
with  a  capj  of  tbe  indlctmait  to  be  forth' 
with  served  on  the  defendant  iff  tbe  sheriff, 
and  tbe  def^dant  shall  not  be  tttided  to 
any  other  or  further  notice  ot  tbe  Jurors 
summoned  or  drawn  tor  bis  trial  wa  of  the 
cbai^  or  indlctmoit  upon  wMch  he  is  to  be 
tried."  It  readily  appears  ttom  the  qiiedal 
venire  feature  of  the  Jury  law  of  1909  that 
it  superseded  all  otber  statutes  and  oiact- 
ments  toudilng  the  swrice  at  a  copy  of  tbe 
indictment  on  the  prisoner.  It  Is  amuireDt 
that,  as  provided  for  In  tbe  Jury  law  of  1909, 
the  requirement  that  tbe  court  cause  the 
service  of  a  copy  of  the  Indictment  on  the 
prisoner  Is  but  and  only  a  part  of  the  system 
prescribed  for  a  special  venire — a  require- 
ment that  is  simply  and  only  a  spoke  In  tbe 
wheel  of  the  special  venire.  It  Is  not  an  in- 
dependent, distinct,  prescription  of  the  law, 
as  now  written.  Indeed,  the  term  'together" 
emphasizee  the  depradence.  In  contemplation 
of  the  lawmakers,  of  the  provision  for  a  copy 
of  the  indlctm^it  opbn  that  for  a  copy  of  the 
special  voiire.  A  different  condusion  pre- 
vailed here  under  other  statutes,  affirming  as 
distinct.  Independent  provisions,  disassociat- 
ed from  the  detailed  provisions  now  of  force 
with  respect  to  epedal  venires.  See  Splcer's 
Case,  69  Ala.  150,  among  others  dted  on 
brief  for  appellant  Under  the  Jury  law  of 
1900  the  omission  to  "cause**  a  copy  of  tbe 
indictment  served  upon  tbe  defoidant  was 
not  error  In  any  d^ree,  for  it  was  waived 
when  the  special  venire  was  waived.  HaT- 
ing  so  waived  the  legal  requirement  for  tbe 
special  venire,  all  Inddraital  prescriptions  of 
the  law  were  likewise  rendered  unobUgatoiy. 
His  trial  was,  then,  to  proceed  as  In  fdmy 
cases,  not  capital.   Code,  |  7264. 

[4]  There  is  no  merit  in  the  suggestion 
that  error  mnst  be  predicated  on  the  sQencc 
of  the  Judgm«it  entry  to  show  the  prisoner's 
presence  when  the  verdict  was  received.  The 
trial  having  been  begun  and  conduded  aod 
the  sentence, imposed  during  the  same  day. 
and  it  appearing  from  the  Judgment  entiT 
that  the  d^endant  was  present  in  tbe  lucep- 
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Uon  of  the  trial  and  when  the  sentence  was 
Imposed,  It  will  be  presamed  tbat  he  was 
present  contlnnoaaly.  Dlx's  Case,  147  Ala. 
70,  76,  41  South.  924,  and  anthoritles  therehi 
dted. 

No  error  betnff  ahowii,  the  Judgment  la  af- 
flrmed. 
Affirmed. 

SIMPSON,  ANDERSON,  and  SOMER- 
VIIXB,  JJ.,  concnr.  DOWDELL,  C.  J.,  and 
MAyriELD  and  SAYBE,  JJ.,  dissent 

MAYFIELD,  J.  (dissenting).  Bat  for  the 
decision  in  this  case,  I  woold  hare  tboni^t 
there  was  no  doubt  that  a  Judgment  of  con- 
Tlctlon  and  sentence  in  a  capital  case  could 
not  be  sapported  on  appeal,  unless  the  rec- 
ord proper  showed  an  order  of  the  court, 
setting  the  day  for  trial  and  directing  a  spe- 
cial Tenire  for  the  trial,  or  a  waiver  thereto, 
made  in  the  mode  prescribed  in  the  manda- 
tory statutes  on  the  subject  Tliere  are 
scores,  if  not  hundreds,  of  cases  holding  to 
this  effect  and  none  to  the  contrary  except 
this  one.  This  Is  certainly  a  radical  d^Mir- 
ture  from  all  former  decisions  of  this  court 
upon  this  subject;  and  there  are  many  of 
them  which  this.  In  effect  overrules.  Here- 
tofore, without  exception,  this  has  been  said 
to  be  as  necessary  a  part  of  the  record,  to 
support  a  conviction.  In  a  capital  case,  as 
the  indictment  the  verdict  or  the  Judgment 
It  has  been  repeatedly  held  that  no  one  of 
these  can  be  omitted  from  the  record  proper 
withont  working  a  reversal.  One  Is  no  more 
important  than  the  other.  If  one  can  be 
omitted,  then  all  can  be  omitted,  provided 
they  are  shown  by  parol  or  the  bench  notes. 

The  mandatory  statutes  require,  and  the 
Constitution  guarantees,  not  that  these  req- 
uisites shall  exist  but  that  they  shall  appear 
of  record  proper,  and  not  otherwise.  It  Is 
therefore  Just  as  necessary  that  these  mat- 
ters appear  of  record  proper,  as  it  is  that 
they  exist  They  are  not  matters  that  can 
be  waived,  except  those  provided  for  in  the 
statute,  and  then  only  In  the  mode  prescrib- 
ed by  the  statute,  which  is  that  the  waiver 
must  be  in  writing  and  appear  of  record 
proper.  These  matters  of  record  cannot  be 
dispensed  with— not  even  at  the  direct  re- 
quest of  the  acctised.  He  cannot  consent  to 
the  omission  of  any  of  these  requisites  from 
the  record  in  a  capital  case,  so  as  to  cure 
the  error.  A  man  cannot  l^ally  consent  to 
be  tried  for  a  capital  offense  without  an  in- 
dictment; nor  to  be  convicted  without  the 
verdict  of  a  Jury  required  by  law;  nor  to 
be  executed  without  a  Judgment  and  sen- 
tence of  the  law  authorising  such  execution. 
These  requisites  are  not  subjects  of  waiver, 
nor  of  control  by  ronsent  or  agreonrat 

The  majority  in  this  case  have  treated  a 
solemn  Judgment  and  record  of  a  court  au- 
thorized to  Inflict  capital  punishment  as  a 
mere  ministerial  act  of  a  Judicial  or  d^ical 
officer  of  the  court   U  the  defects  In  this 


record  were  mere  clerical  omissions  or  mis- 
prisions, I  would  readily  agree  with  the  ma- 
jority; bnt  they  are  not  such  errors.  They 
concern  matters  of  record  proper,  without 
which  there  can  be  no  valid  Judgment  or 
sentence,  matters  which  absolutely  admit  of 
no  waiver,  consent,  or  substitution,  matters 
the  sine  qua  non  of  a  valid  Judgm^t  of  con- 
viction or  sentence  in  a  capital  case.  It  has 
been  repeatedly  asserted  by  this  court  that 
these  requisites  In  capital  cases  are  of  prime 
Importance  to  a  prisoner  in  securing  his  con- 
Btitntlonal  guaranty  that  "the  right  of  trial 
by  Jury  shall  remain  Inviolate."  The  acts 
complained  of  in  such  cases  are  acts  of  the 
court  not  those  of  the  Judge  or  the  clerk, 
and  for  this  reason  they  have  always  by  all 
English  and  American  courts  been  consider- 
ed parts  of  the  record  essential  to  support 
the  Judgments  of  conviction  In  such  cases, 
and  they  must  alwa^  affirmatively  appear 
from  the  record  itself— not  from  the  bill  of 
exceptions,  the  bench  notes,  or  memoranda — 
to  have  been  performed  by  the  court  The 
forms  and  the  substance  of  the  records  in 
capital  cases  are  thus  deeply  imbedded  In 
the  foundations  of  our  law;  and,  as  has 
been  well  said  by  this  and  other  courts,  they 
ought  not  to  be  disregarded,  certainly  not 
when  the  liberty  or  even  the  life  of  the  dtl* 
zen  depends  upon  such  record. 

As  to  these  matters,  it  has  bwa  uniform- 
ly ruled  (without  a  solitary  exception,  so  far 
as  I  know)  by  this  court  that  a  prisoner 
charged  with  a  capital  offense  who  proceeds 
to  trial  without  objection  as  to  these  acts 
which  are  required  to  be  performed  by  the 
court  and  which  are  required  to  be  made  a 
part  of  the  record,  in  order  to  support  a 
Judgment  of  conviction  and  sentence,  does 
not  thereby  waive  hla  right  to  Insist  upon 
such  defect  in  the  appellate  court  although 
no  objection  was  made  and  no  question  rais- 
ed as  to  such  matters  in  the  lower  court  As 
was  said  by  this  court  (Splcer's  Case,  60  Ala. 
163)  by  Somervllle,  J.:  "Unless  the  proper 
order  had  been  made  [referring  to  the  order 
sotting  a  day  for  the  trial,  and  directing  a 
special  voalre],  no  fair  field  for  the  exercise 
of  an  untrammeled  option  could  be  present- 
ed. We  cannot  Judicially  know  that  a  trial 
was  not  the  sole  alternative  to  contlnaed  in- 
carceration." It  was  first  said  by  Gipson,  C 
J.,  and  has  often  been  repeated  by  this  court 
In  speaking  of  the  necessity  of  an  order  set- 
ting the  day  for  trial  and  for  a  special  ve-. 
nlre  in  capital  cases,  that  these  forms  of 
records  are  deeply  seated  in  the  very  foun- 
dations of  the  law,  and.  as  they  conduce  to 
safety  and  certainty,  they  surely  ou^t  not 
to  be  disr^rded  when  the  liberty  or  the 
life  of  a  human  being  is  at  stake.  The  rec- 
ord in  a  capital  case  like  this  is  constituted 
of  the  proper  and  Intimate  elements  set 
down  in  their  proper  order — elements  by  the 
Constitution  and  the  statutes  made  reoolslte 
to  support  A  Jn^mut  of  ooDvletloa  end 
sentencfc 
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Aa  was  Bald  b7  this  eminent  Gblef  Justice , 
<HamUton  t.  Com.,  10  Pa.  133,  05  Am.  Dee. 
485):  "For  It  la  certainly  not  the  law  that 
all  the  gossip  a  clerk  or  prothonotary  writes 
down  on  his  docket  Ipso  facto  becomes  the 
very  Toice  of  tmdenlable  tmth.  The  Judges 
of  a  coort  of  error  must  determine  for  them- 
selvee,  and  consequently  on  facts,  instead  of 
sweeping  assertlona."  In  speaking  of  the 
insufficiency  of  the  record  proper  In  that 
case,  which  was  attempted  to  be  supplement 
ed  by  memoranda  from  the  dockets,  the  same 
learned  Chief  Justice  remarked:  "There  is 
nothing  on  the  do<^et  to  show  even  that  the 
prlBonw  was  present  when  he  was  Bentenc- 
ed,  ucept  the  supplementary  memorandum 
that  'he  was  present  In  the  court  from  the 
time  of  his  arraignment  up  to  the  time  when 
the  sentence  was  passed  upon  him;  indeed 
the  whole  trial,  from  Its  commencement  to 
its  termination,  was  according  to  law.' " 
Notwithstanding  this  memorandum,  and  the 
fact  that  it  was  made  by  the  officer  required 
to  certify  the  record,  it  was  held,  and  prop- 
erly 80  (the  case  being  freqnratly  quoted  by 
this  court),  that  it  did  not  form  any  part 
of  the  record,  and  could  not  be  looked  to  for 
that  purpose.  In  the  language  of  Lord  Coke: 
"Records  are  memoriala  or  remembrances,  in 
rolls  or  parchments,  of  the  proceedings  or 
acts  of  a  court  of  Justice,  and  are  of  such 
uncontrollable  solemnity  and  verity  that  they 
admit  of  no  averment,  plea,  or  proof  to  the 
contrary.  They  are  the  memorials  of  the 
end  of  strife,  when  a  dispute  has  been  set- 
tled by  the  Judgmoit  of  the  court"  As  has 
been  well  said,  if  it  were  otherwise,  there 
would  be  difficulty  to  see  where  litigation 
would  rad.  A  matter  of  record  can  be  made 
BO  only  by  inserting  It  In  the  record. 

It  was  said  by  the  Supreme  Court  of  the 
United  States  (Taylor's  Case.  147  U.  S.  696, 
18  Sup.  Gt  470.  87  li.  Ed.  837)  that  the  best 
definition  of  a  common-law  record  in  a  crimi- 
nal case.  In  the  American  practice,  Is  found 
In  HcKlnney  v.  People,  7  111.  552,  43  Am.  Dec. 
65,  where  it  is  stated  that  In  a  criminal  case, 
after  the  caption  stating  the  time  and  place 
of  holding  the  court,  the  record  should  con- 
slat  of  the  Indictment  properly  Indorsed,  as 
found  by  the  grand  Jury,  the  arra^ment  of 
the  accused,  the  impaneling  of  the  Jury,  ver- 
dict, and  Judgment  of  the  court  Mr.  Chltty, 
in  stating  the  contents  of  a  record  in  a  case 
of  felony,  says:  "The  record  states  the  ses- 
sion of  oyer  and  terminer,  the  commission  of 
the  Judges,  the  presentment  by  the  oath  of 
the  grand  Jurymen  by  name,  the  indictment, 
the  award  of  the  Jury  process,  the  verdict 
the  asking  the  prisoner  wby  sentence  should 
not  be  passed  on  blm,  and  the  Judgment  of 
death  passed  by  the  Judges."  1  Chltty,  Crlm. 
Law,  7ia 

Of  course,  some  of  these  matters  are  not 
now  appropriate  to  our  system.  We  have, 
however,  statutes  making  other  matters  a 
part  of  such  record,  and  making  them  nec- 
eoaary  to  aupiwrt  oonvictions  In  such  cases. 


Among  these  requirements  Is  the  order  set- 
ting the  day  for  trial,  and  providing  fbr  the 
special  venire  from  which  the  Jury  to  try  the 
case  shall  be  selected.  There  is  an  entire 
absence  from  this  record  of  any  such  order. 
This  court  has  repeatedly  held  that  this  can- 
not be  dispensed  with  In  a  capital  case,  not 
even  with  the  consent  or  by  the  request  of 
the  defendant  No  question  as  to  It  need 
be  raised  in  the  lower  court,  nor  even  in  this 
court  Our  statute  requires  this  court  to 
search  the  records  tor  error.  It  does  not 
even  require  the  assignment  of  errors  by  the 
defendant,  nor  the  filing  of  any  brltf  calling 
attrition  to  errors.  Being  thus  by  statute 
required  to  search  the  record  for  errors,  and. 
If  such  are  found,  to  reverse  the  case,  It  has 
be&i  rQ>eatedly  decided  by  this  court  tbat 
this  record  proper  cannot  be  soi^lemaited  by 
the  bench  notes  nor  by  parol  evidence;  that 
the  record  itself,  alone,  must  avontdi  its  own 
verity,  declare  its  own  validity,  or  confess 
Its  invalidity;  that  other  evidence  tor  these 
purpcHMS  cannot  be  looked  t& 

How  this  court  can  affirm  this  Judgment 
in  a  capital  case.  In  the  absence  of  this  part 
of  the  record,  I  am  unable  to  understand. 
The  opinion  it  Is  true  seems  to  proceed  upon 
the  theory  tbat  under  the  edstlng  statutes 
the  defendant  could  waive  the  necessity  of 
the  order,  setting  the  day  and  providing  the 
special  venire;  but  tbe  bench  notes  are  the 
only  evidence  relied  on  to  show  such  waiver. 
In  this  I  think  my  Brothers  have  fallen  In- 
to grave  error,  for  the  reason  that  tbe  bench 
notes  are  not  a  part  of  the  record,  and  can- 
not be  made  so  by  this  court  They  are  not 
a  part  of  the  record  of  the  lower  court,  and 
are  not  Intended  to  be  such,  but  are  mere 
memoranda,  for  the  aid  of  the  court  and  of 
the  clerk,  in  writing  up  the  Judgment  and 
making  the  record  proper.  They  are  no 
more  a  part  of  the  record  proper  to  support 
a  capital  sentence  tlun  the  Indorsements  or 
memoranda  of  a  grand  Jury  upon  their  dock- 
et to  the  effect  that  a  certain  indlctmwt  was 
found  or  not  found  would  be  an  Indictment 
Such  bench  notes,  standing  alone,  are  not 
appropriate  matter  for  the  record  proper, 
nor  for  the  bill  of  exceptions.  They  may  be 
looked  to  In  maklag  up  the  record  proper  or 
the  bill  of  exceptions,  but  per  se  are  not  a 
part  of  either;  and,  of  course,  cannot  be 
considered  to  vary,  control,  add  to,  or  take 
from  either  the  record  proper  or  the  bill  of 
exceptions.  They  are  oftoi  looked  to  or 
used  as  evidence  in  amending  Judgments 
nunc  pro  tunc;  but  even  after  a  Judgment  is 
amended  in  this  manner,  the  bench  notes 
themselves  do  not  become  a  part  of  the  rec- 
ord, but  remain  merely  evidence  thereof. 

It  has  been  repeatedly  held  by  this  ce^rt 
for  the  defendant  cannot  waive  this  order  of 
the  court  setting  the  day  for  his  trial  and 
ordering  the  special  venire.  The  absence  of 
such  order  will  work  a  reversal,  thongb  the 
defendant  not  only  consented  to  the  omis- 
tAoOt  bat  requerted  a  trial  1^  the  r^uiar 
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venire  for  the  week,  and  tboogh  he  was  ac- 
quitted of  murder  by  being  convicted  of 
maaalaughter.  And  his  case  must  be  re- 
versed on  appeal,  tboogb  no  qaestlon  was 
raised  as  to  the  omission  In  either  the  low- 
er court  or  this  court  Bankfaead  t.  State. 
124  Ala.  14,  26  Sooth.  879 ;  KUgore  v.  State, 
124  Ala.  24.  27  South.  4.  It  Is  true  that 
section  7264  of  the  Code  was  not  In  effect 
when  the  Bankhead  and  KUgore  Cases,  su- 
pra, were  decided;  but  it  was  not  the  In- 
tention of  the  lawmakers,  nor  Is  It  the  ef- 
fect of  that  section,  to  dispense  with  the  or- 
der required  to  be  made  by  section  7263  of 
tbe  Code,  except  In  the  cases  and  In  the  man- 
ner prescribed  by  section  7264.  This  section 
merely  provides  that  no  special  jury  or  ve- 
nire shall  be  necessary  for  tbe  trial  of  such 
cases,  If  before  tbe  special  venire  has  been 
drawn  tbe  "defoidant  enters  a  plea  of  guilty 
or  In  writing  waives  the  right  of  a  special 
▼enire,**  stlpnlatliiff  Uiat  "socb  plea  of  guilty 
or  BD^  walTW  of  special  venire  shall  be 
altered  of  record.**  Cmiseanently  it  is  Just 
as  necessary  that  this  lAea  of  gidlty  or  this 
waiver  in  writing  be  mtored  of  record  as 
it  is  that  the  order  shall  be  made  setting  the 
day  for  trial  and  for  the  special  venire^  The 
statute  Is  not  snsceptihle  of  any  othw  ccm- 
Btmcdicui.  and  there  is  no  pretoise  In  this 
case  tiiat  sneh  a  idea  of  "guUty"  was  filed, 
or  that  BiKdi  waiver  was  entered  of  rec- 
ord. On  the  other  hand,  tbe  record  proper 
absolntdy  refutes  any  such  presumption,  fbr 
tbe  reason  that  It  shows  a  plea  of  **Bot 
guilty,**  and  there  Is  no  mention  therein  of 
bis  having  waived  a  special  venire. 

I  think  that  the  record  of  this  court  In 
the  concrete  case  bears  out  my  position  as 
to  tbe  Insufficiency  of  the  record  to  support 
a  judgment  of  conviction  and  s«itence.  At 
a  former  term  of  this  court,  on  a  call  of  this 
case.  It  was  contended  that,  because  of  this 
defect  In  the  record,  a  certiorari  should  Is- 
Bue  to  the  trial  court  to  send  up  a  complete 
record,  which  writ  was  awarded;  and  In  re- 
sponse thereto  the  clerk  of  that  court  cer- 
tified to  us  that  the  record  was  complete, 
that  the  only  thing  tending  to  show  a  waiv- 
er of  a  special  venire  was  certain  bench 
notes  upon  the  trial  docket,  which,  as  shown 
above,  cannot  be  considered  by  this  court 
as  part  either  of  the  record  proper  or  of 
the  bill  of  exceptions.  It  Is  matter  foreign 
to  the  record  In  this  court,  whatever  effect 
mlgbt  be  given  to  such  notes.  In  tbe  lower 
court,  on  an  application  to  amend  the  jadg- 
ment  nunc  pro  tunc.  I  submit  that  It  Is  a 
reasonable  presumption  that  If  the  record 
could  have  been  amended  In  the  court  below, 
so  as  to  support  tbe  judgment,  it  would  have 
been  so  amended,  and,  as  amended,  would 
have  been  certified  to  tis  In  response  to  the 
certiorari  Issued  for  that  purpose. 

I  am  aware  that  there  is  much  complaint 
in  these  days  against  appellate  courts  on 
account  of  what  is  termed  "reversals  cu 
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technical  errors."  To  many  this  defect  may 
seem  a  technical  error;  but,  if  so,  It  Is  not 
the  fault  of  this  court  nor  of  any  other  court. 
The  fault  is  in  the  law,  which  it  Is  the 
duty  of  the  courts,  not  to  make,  but  to  con- 
strue and  declare.  As  answering  such  com- 
plaints, the  words  of  Glpson,  C.  J.  (Com- 
monwealth V.  Lesher,  17  Serg.  &  R.  [Pa.]  164). 
are  very  apt,  and  his  language  has  been  sev- 
eral times  quoted  in  the  decisions  of  this 
court  In  speaking  of  the  advantages  which 
the  law  has  conferred  upon  the  defendant 
In  criminal  cases,  he  says:  "We  can  have 
nothing  to  do  with  the  unreasonableness  of 
this  particular  advantage.  Our  jurisprud- 
ence abounds  with  unreasonable  advantages 
enjoyed  by  the  accused.  The  least  slip  In 
the  Indictment  is  fatal.  A  new  trial  can- 
not be  awarded  after  an  acquittal  produced 
by  the  most  glaring  misdirection,  and  the 
prisoner  is  to  be  acquitted  wherever  there 
is  a  reasonable  doubt  of  his  guilt  These 
and  many  other  unreasonable  advantages  the 
law  aUowB  on  princ^iles  of  humanity  or  pol- 
icy; and,  if  tbe  Legislature  chooses  to  throw 
in  the  full  and  ezdusive  benefit  of  per- 
emptoiT  tihallengea.  who  can  object?  No  one 
Is  more  Hmronghly  convinced  of  the  mis- 
chievous cousequences  of  tbe  act  of  the  as- 
sonbly  in  practice  and  tbe  abstract  ivoprie- 
ty  of  tbe  objection  to  tbe  juror  bere,  or  is 
more  desirous  of  seeing  the  common-law 
ronedy  restored  by  the  prop»  authority. 
But  feelloft  as  I  do,  a  horror  of  judtelal  leg- 
bOatlon,  I  would  suffer  any  extronity  of 
Ineonvenlenee,  rather  than  st^  beyond  tbe 
leglttmate  province  of  tbe  court,  to  touch 
even  a  hair  of  any  privU^  of  a  prisoner  on 
trial  for  bis  life.  That  Chief  Justice  ai^ed 
very  ill,  who,  in  a  capital  cas^  admitted  a 
jury  not  freeholders,  saying,  'Wliy  may  we 
not  make  precedents  to  succeeding  times,  as 
well  as  ttioee  who  have  gone  b^ore  us  have 
made  precedents  to  vaT  BocOi  an  occur- 
rence in  tbe  trial  of  Algernon  Sydney  is 
spokoi  of  In  terms  of  In^gnatlon.  Were  the 
judges  to  set  the  law  to  tights  as  often  as 
It  should  differ  from  tiielr  Ideal  standard 
of  excelleace,  It  Is  a  bundred  to  one  that 
their  corrections  would  not  hit  the  taste  of 
those  who  came  after  them;  and  we  should 
have  nothing  but  corrections,  while  there 
would  be  no  guide  in  the  decision  of  causes 
but  the  discretion  of  fallible  judges  In  the 
court  of  last  resort,  and  no  rule  by  which 
the  citizen  might  beforehand  square  his  ac- 
tions. The  discretion  of  a  judge.'  said  a 
great  English  constitutional  lawyer,  Lord 
Camden,  'Is  the  law  of  tyrants;  it  is  always 
unknown;  It  is  dlffer^t  In  different  men; 
it  Is  casual  and  depends  upon  constitution, 
temper,  and  passion.  In  the  best  It  Is  often- 
times caprice;  in  the  worst  it  is  every  vice, 
folly,  and  passion  to  which  human  nature 
can  be  liable.*  I  concede  it  to  be  one  of  the 
excellencies  of  the  common  law  that  it  ad- 
mits of  perpetual  improvemei^  by  accom* 
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modftUns  ItseU  to  the  clrcimiBtanceB  of  the 
age.  But  every  beneficial  change  has  been 
bj  gradationa  so  slow  aa  to  be  absolutely 
Insenalble;  and  to  prevoit  even  thoae  by 
whom  It  was  wrought  from  being  consdooa 
of  It"  The  remarka  of  CMef  Justice  ChU- 
ton.  In  Noles*  Caa^  are  apt  In  this  connec- 
tion. That  was  a  capital  case.  In  which  the 
d^endant  was  sentenced  to  be  hanged  for 
murder,  and  the  case  was  reversed  solely 
upon  the  ground  of  a  defective  warrant,  un- 
der which  the  defendant  was  arrested  when 
he  committed  the  homidde'for  which  be  was 
tried.  In  concluding  the  opinion,  Judge  Chil- 
ton said:  "We  are  aware  that  this  looks 
like  a  teclmlcal  ground  upon  which  to  re- 
verse a  cause  of  this  grave  Importance;  but 
It  is  our  duty  to  decide  the  law  Irrespective 
of  consequences,  and,  being  satisfied  that  the 
warrant  Is  void,  we  have  no  alternative  but 
to  reverse  the  sentence  and  remand  the 
cause  tiiat  the  prisoner  may  be  again  tried." 
24  Ala.  672.  697. 

If  criminal  cases  were  reversed  on  ap- 
peal only  when  necessary  to  prevent  the  pun- 
ishment of  Innocent  persons,  no  ground  of  re- 
versal, if  legal,  would  ever  be  considered 
technical  by  a  Just  and  fair  people.  It  Is 
because  cases  are  of  necessity  often  reversed 
when,  according  to  public  opinion,  the  de- 
fendant was  unquestionably  guilty,  and  iiad 
received  nothing  but  a  just  sentence.  It  Is 
such  cases  as  these  that  cause  the  public  to 
complain  of  reversals  upon  technical  errors. 
But  here  no  fault  can  be  justly  ascribed  to 
the  courts.  They  are  to  construe  and  de- 
clare the  law  which  casts  its  protection  over 
all  persons  alike.  The  fact  that  a  man  has 
committed  a  crime  does  not  diminish  his 
right  to  the  protection  which  the  law  af- 
fords him.  The  innocent  man,  equally  with 
the  guilty.  Is  subject  to  arrest,  trial,  and  pun- 
ishment. If  both  are  convicted,  the  law  pun- 
ished both,  and,  if  acquitted,  both  go  free. 
Before  either  can  legally  be  made  to  suffer 
for  a  crime,  he  must  be  arrested  and  de- 
tained in  the  same  meshes  which  the  law  has 
provided.  The  innocent  and  the  guilty  must 
be  proceeded  against  alike,  step  by  step,  ac- 
cording to  the  rules  and  forms  which  the 
Constitution,  the  statutes,  and  the  common 
law  have  ordained.  The  law's  forms  in  such 
cases  must  be  pursued,  or  its  i>enaltiM  can- 
not be  imposed.  An  Innocent  man,  who,  hav- 
ing been  imprisoned  in  due  form,  breaks 
prison,  commits  as  great  an  otrense  In  the 
eyes  of  the  law  aa  if,  being  guilty,  he  thus 
escapes  custody.  On  the  other  hand,  a  guilty 
man,  no  less  than  an  Innocent  one,  may  re- 
fuse to  be  committed  to  prison  on  a  warrant 
not  conforming  to  the  law.  The  law  must 
treat  all  alike,  whether  Innocent  or  guilty, 
until  the  Judgment  at  the  law  has  been  pro- 
nounced upon  them.  An  innocent  man  has  no 
more  righta  in  arrest,  detention  and  convic- 
tion than  has  the  guilty  man.  Tlie  latter  In 
a  court  has  the  same  right  to  protest  the 


Xiroceedlnga  against  talm  Uiat  he  has  to 
declare  hla  Innoouce.  In  passing  nptm  tbe 
qnestlott  wh^er  w  not  the  leoord  on  ap- 
peal Is  Bufflcient  to  support  a  judgment  of 
conviction  and  sentence  In  a  capital  case, 
the  question  whether  the  defendant  is  guilty 
or  Innocoit  is  a  matter  of  no  concern  to  tbe 
appellate  court  Its  duty  Is  the  same  hi 
either  casa  It  is  the  court's  business  to 
see  that  he  be  not  convicted  except  In  ac- 
cordance with  the  rules  of  procedure  which 
the  law  prescribed,  and  to  see  that  tliat  Judg- 
ment is  ececoted  if  tie  has  been  so  convicted 
and  sentenced. 

In  my  opinion  appellate  courts  cannot 
aftord  to  dlsr^ard  the  forms  and  the  suffi- 
ciency of  recordti  in  capital  cases  to  support 
the  judgments  and  sentences  imposed.  It 
has  bera  well  and  truly  said  that  these  forms 
are  conducive  to  the  liberty  and  safety  of 
the  citizen.  They  are  created  for  that  pur- 
pose, and  the  principle  has  been  resolutely 
maintained,  both  In  England  and  in  Amer- 
ica, by  the  most  distinguished  jurists  of  these 
countries.  It  is  true  Uiat,  when  instituted, 
they  were  intended  to  prevent  encroach- 
ments upon  the  crown,  as  well  as  upon  tbe 
liberty  of  the  people  in  times  of  political 
persecution.  These  forms  were  brougbt 
across  the  water  by  our  fathers,  and  claimed 
as  a  part  of  their  heritage  of  the  common 
law  of  England;  and,  while  we  have  aban- 
doned many  of  the  common-law  forms  which 
were  unsubstantial,  we  have  never  abandon- 
ed those  which  relate  to  the  trials  affecting 
the  life  and  liberty  of  the  dtlzen.  Our 
Constitutions  guarantee  them,  our  statutft 
declare  them,  and  they  still  live,  to  pro- 
tect the  life  and  liberty  of  the  citizen.  It 
Is  very  true  that.  If  we  were  allowed  so  to 
do,  we  might  as  Individuals  safely  presume 
that  the  defendant  had  a  fair  and  impartial 
trial  in  the  trial  court,  that  he  there  waiv- 
ed the  rights  secured  to  him,  which  the  rec- 
ord falls  to  show  that  he  so  waived,  and 
that  his  trial  was  in  all  things  ri^t;  but, 
sitting  here  as  a  court,  we  can  only  look  to 
the  record,  to  this  Judgment  and  this  rec- 
ord, which  will  be  regarded  as  a  precedoit 
for  all  time,  and,  if  we  thus  allow  presump- 
tions to  be  indulged,  to  supply  omissions  of 
these  matters  by  tbe  Constitution  and  the 
statutes  required  to  be  recorded,  it  will  soon 
be  deemed  scarcely  necessary  to  show  by  the 
record  any  of  the  Important  safeguards 
whl^b  the  Constitution  and  statutes  and  the 
common  law  have  so  long  and  so  strongly  as- 
serted as  a  shield  of  the  liberty  and  life 
of  the  citizen.  It  will  not  do  to  say  that 
these  forms  were  intoaded  only  to  protect 
the  citizen  against  the  despotism  of  crowns 
and  tyrants;  that  he  needs  no  such  forms  to 
protect  him  In  this  state  during  these  times. 
It  has  been  well  said  by  a  great  Jurist  tiiat 
there  is  no  despotism  so  tnrible.  so  crnd. 
and  so  unrelenting  as  that  of  the  pet^ 
themselves  In  times  of  great  tomiilt  and  ex- 
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cltement,  when  passion  and  rage  are  stirred. 
These  saf^uards,  these  stem  and  inflexible 
rules  of  law,  are,  during  such  times  of  ex- 
citement, the  onl7  protection  that  the  accus- 
ed citizen  has  against  mock  trials  and  Ju- 
dicial lynchings.  In  this  connection  it  may 
be  well  to  remember  the  words  of  Black- 
stooe,  when  comparing  the  English  law  with 
that  of  other  countries.  He  said:  "It  will 
afford  pleasure  to  an  English  reader,  and  do 
honor  to  the  English  law,  to  compare  it 
with  that  shocking  apparatus  of  death  and 
torment  to  be  met  with  In  the  criminal  codes 
of  almost  every  otbw  nation  In  Europe.  And 
it  is,  moreoTer,  one  of  the  glories  of  our 
Englisb  law  that  the  species,  though  not  al- 
ways the  qaantitj'  or  decree,  of  punistiment 
is  ascertained  for  every  offense ;  and  that  it 
is  not  IffiTt  In  the  breast  of  any  judge,  nor 
even  of  a  Jury,  to  alter  that  judgment,  which 
the  law  has  beforehand  ordained  for  every 
sobject  alike,  without  respect  of  persons; 
for,  if  judgments  were  to  be  the  private 
opinions  of  the  judge,  meo  would  then  be 
slaves  to  their  magistrates,  and  would  live 
In  society  without  knowing  exactly  the  con- 
ditions and  obligations  which  It  lays  them 
under.  And,  besides,  as  tills  prevents  op- 
pression on  the  one  band,  so,  on  the  other, 
it  stifles  all  hopes  of  immunity  or  mitiga- 
tion, with  which  an  offender  might  flatter 
himself.  If  his  punishment  depended  on  the 
humor  or  discretion  of  the  court"  2  Cool- 
ey-e  Bl.  376. 

I  am  fully  persuaded  that  the  concrete 
error  Into  which  my  Brothers  have  fallen 
in  this  case  is  that  they  hare  failed  to  dis- 
tinguish the  record  in  this  case  from  those 
in  cases  like  Paris  t.  State,  36  Ala.  232.  In 
my  opinion  th^  have  failed  to  observe  this 
distinction  pointed  out  In  Sptoer's  Case  cited 
ana  quoted  from  in  the  majority  opinion. 
This  dlstlnetlon  was  again  pointed  out  by 
Somerrllle,  X,  In  Sylvester  t.  State,  71  Ala. 
24,  wbere  be  says :  "There  are  few  If  any 
preliminary  proceedings  prior  to  the  verdict 
of  more  Importance  In  criminal  trials  than 
tbe  l^islatlve  details  secnrlng  the  right  to 
Jure  a  bilr  and  impartial  jury.  Of  these 
tbe  most  vital  In  many  cases  often  is  the  or^ 
der  ai^ntlng  a  day  for  the  trial  and  fixing 
tbe  number  of  jurors  to  be  summoned.  Such 
an  ordra  Should  never  be  made  In  the  ab- 
sence of  a  defendant,  and  we  must  not  pre- 
sume be  was  present  when  tbe  record  omits 
to  show  tbe  feet  by  positive  aftiiination.  We 
believe  It  to  be  the  sounder  rule,  and  tbe  one 
more  in  banmmy  with  tbe  past  dedslons  of 
this  court  on  similar  questions,  that  the  de- 
fect presented  for  our  consideration  is  a 
reversible  mwr,  and  that  the  fallnrs  of  the 
prisoner  to  object  was  no  waivw.  The  dis- 
tinction  between  the  principle  settled  here, 
and  that  in  Paris's  Case,  86  Ala.  282,  is  fuUy 
pointed  out  in  Spicer  v.  State,  and  nothing 
need  be  ad^  on  tbat  point.  The  two  de- 


cisions are  in  perfect  tiaimony."  In  the 
case  last  mentioned  the  Judgment  of  convic- 
tion was  reversed,  not  because  no  order  at 
all  was  ipade  (wliicb  is  a  fact  in  this  case), 
but  because  that  order  failed  to  affirmatively 
show  ttiat  the  defendant  was  personally  pres- 
ent in  court  when  the  order  was  made,  and 
although  the  prisoner  failed  to  object  to  such 
order  or  proceedings  upon  the  trial  in  the 
lower  court.  'Since  he  could  not  be  held 
to  have  waived  the  privilege  of  being  present 
when  the  order  was  made,  surely  he  ought 
not  to  be  held  to  have  waived  the  making  of 
any  order  In  the  premises. 

This  same  strictness  as  to  what  the  record 
proper  should  show  in  order  to  support  a 
judgment  of  conviction  and  sentence  in  a 
capital  case  has  been  uniformly  adhered  to 
by  this  court  as  to  many  other  parts  of  the 
record  proper.  This  court  has  not  only  uni- 
formly reversed,  because  of  the  absence  of 
material  parts  of  the  record,  but  repeatedly 
reversed  because  of  mere  defects,  sometimes 
very  sUgbt,  as  in  the  last-quoted  case,  where 
the  record  failed  to  show  the  appearance  of 
the  prisoner  when  tbe  case  was  set  for  trial, 
or  because  of  its  failure  to  show  bis  presence 
at  tbe  rendition  of  tbe  vwdlct,  or  to  show 
that  tbe  trial  judge  asked  him  if  he  Imd 
anything  to  say  as  to  why  the  sentence  of 
the  law  should  not  be  pronounced  upon  blm, 
or  because  it  failed  to  show  tbat  tbe  jury  by 
their  verdict  determined  the  degree  of  mur- 
der as  the  statute  requires,  notwithstanding 
the  verdict  found  blm  guilty  as  charged  In 
the  indictment,  and  fixed  a  punlshmat 
which  was  apt  only  as  to  one  degree  of  mnr^ 
der.  In  another  case,  wbere  the  murder  was 
committed  by  poisoning,  and  the  indictment 
so  alleged,  tbe  statute  making  murder  by 
that  means  murder  In  the  first  d^ree,  yet 
tbe  judgment  of  conviction  was  reversed  be- 
cause of  a  mere  defect  in  the  record. 

For  these  reasons,  and  many  others  which 
might  be  mentioned  if  time  and  space  allow- 
ed, I  am  fully  persuaded  that  my  Brothers 
are  in  error  in  their  decision  of  this  case. 


MILLS  et  aL  v.  HUDMON  &  CO. 
(Supreme  Court  of  Alabama.    Feb.  17,  1912.) 

1.  Tbial  (S  82*)— InraODOcnoH  otEvzoxnck 

— Objections. 

A  general  objection  to  introduction  of  the 
record  of  a  mortgage,  the  original  of  whldi  had 
been  introduced,  la  not  enough. 

fEd.  Note. — For  other  cases,  see  Trial,  Cent, 
g.  IS  194-210;  Dec.  Dig.  i  82.*] 

2.  Appeal  and  Ebbob  (S  1061*)— Habicless 
Erboe— Intbodttction  of  Evidence. 

Any  error  in  admission  of  the  record  of  a 
mortgage  is  hanoIeBs,  it  being  an  exact  dupli- 
cate of  tbe  original  mortgage,  already  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
l^V]  ^^-^0;  Dec  Dig.  S 
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8.  Tbui.  (I  88*)  —  iNTBoouonoH  or  Bn- 

DBNCB— OBncnom. 

The  objectioD  to  the  competent  teatimony 
that  witness  at  the  mortsoKe  foreclosure  sale 
bonfht  the  land  in  for  plaintitF,  that  it  was 
In  writing,  or  else  void,  Ib  inapt. 

[Ed.  Note.— For  other  caaes,  see  Trial.  Cent 
Dig.  H  198-210;  Dec  Dig.  |  83.*] 

4.  Fkauds,  Statdts  op  (|  66*)— Nboebbitt 

or  WBrrTEK  Authoritt. 

Written  authoritr  la  nnnecesBary  to  enable 
an  agent  to  bid  in  land  for  liia  prindpal  at 
morteage  forectosnre  salOt  aren  thongli  the 
principal  ba  a  corporation. 

[Eld.  Note.r-For  otibar  caMa,  aea  Fraada, 
Statute  of,  Cent  Dig.  ||  88-188;  Dee.  Dig.  S 
56.*] 

6.  MOBTOAQCS  (|213*)— EjBCnONT  BT  MOBT- 
GAOBB— VAUDITT  OF  FOBECLOSOBB— SlATE- 
BIALITT. 

Defendant  In  aiectment  by  a  mortgagee, 
who  had  alao  bought  in  the  land  at  foredosure 
sale,  not  having,  as  permitted  by  Code  1907, 
I  8851,  pleaded  payment  on  the  mortgage  debt, 
the  validity  of  tne  foreclosure  ia  immaterial. 

[Bd.  Note.— For  other  cases,  see  Mortgagea, 
Dec.  Dig.  I  213.*] 

&  MOBTOAGKB  (|  218*)  —  PATICBITT  AB  DK- 
nNSB—PLEADIHO  AND  PROOJ. 

Defendant  in  ejectment  by  mortgagee  not 
haTiu^  aa  permitted  bj  Code  19077  i 
pleaded  payments  on  tne  mortgage  dmt,  ez- 
clnaion  <n  avidenca  ot  such  payments  waa  not 

error. 

[Ed.  Note.— For  other  easea,  see  Mortgages, 

Dec.  Dig.  i  213.»1 

7.  HnsBAitD  AND  War  <|  232*)— Mobtoaqk 

or  Win's  PBOnBTT— SUBXTTSHIP— BUBOSN 

or  Pboof. 

A  married  woman  seeking  to  defeat  a  note 
and  a  mortgage  on  her  land,  both  signed  by 
her  and  her  husband,  on  the  ground  that  the 
debt  waa  her  fanstmnd'a  only,  and  that  aba  ax- 
ecnted  them  merely  aa  snre^,  has  the  burden 
of  proof. 

[Ed.  Note.— For  other  eaaea,  see  Hnaband  and 
Wife,  Dee.  Dig.  |  232.*] 

8.  Husband  and  Wm  (|  171*)— Hobtoaqb 
OH  Wir»*B  Propbbtt. 

Part  of  the  debt  secured  by  mortgage  on 
a  wife's  property  being  her  personal  debt  or 
the  joint  debt  of  her  and  her  husband,  the 
mortgage  would  be  valid  to  that  extent,  though 
void  to  the  extent  that  the  debt  waa  excla- 
irively  hia,  and  ahe  was  only  enraty  therefor. 

[Ed.  Note.— For  other  cases,  see  Hasband  and 
Wife,  Cent  Dig.  |g  en-CSSTDec.  Dig.  1 171.*] 

Appeal  from  Glrcoit  Court  Cihainbers 
County ;  S.  L.  Brewer,  Judge. 

Action  by  Hudmon  &  Co.  against  A.  B. 
Hills  and  others.  Jadgmeut  for  plalntllf. 
Defendants  appeal.  .Affirmed. 

Strother,  HIdsb  ft  Fuller,  for  ainpellants. 
BL  M.  Oliver.  fOr  appdlee. 

80MEBVILLE,  J.  On  May  1.  1907,  the 
plaintiff  Hudmon  &  Co.  sold  to  Annie  B. 
Mills  00  atires  of  land,  and  executed  and  de- 
livered to  tier  the  deed  therefor,  for  a  con- 
sideration of  91,190.28.  On  the  same  day  An- 
nie B.  Hills,  and  her  husband,  J.  D.  Mills, 
who  are  hoe  sued  as  codefendants,  Jointly 
executed  a  mortgage  to  plaintiff  conveying 
said  60  acres  land,  anoUier  SO-acre  tract 
and  certain  sawmill  machinery  and  appurte- 


nances. The  mortgage  recites  that  it  is  giv- 
en to  secure  the  payment  of  the  mortgagors' 
two  certain  promissory  notes  of  even  date 
for  $918.67  each,  payable  one  In  January, 
1908,  and  one  in  Jannary,  1909.  It  further 
stipulatee  that  the  mortsAge  ia  given  for  the 
purchase  mon^  of  the  land  and  madiinery 
described.  It  recites  also  the  existence  of  a 
previous  indebtedness  of  $369.34,  due  by  the 
note  of  said  Annie  B.  and  3.  D.  Mills  made 
March  9.  1904,  and  payable  April  1.  1907, 
which  Is  Included  In,  but  not  discharged  by, 
the  two  notes  of  May  1, 1909.  It  does  not  di- 
rectly appear  what  the  small  note  was  glvoi 
for,  but  as  plaintifF  had  sold  the  8a«cre 
tract  of  land  to  Mrs.  Mills  <m  March  8.  1907, 
for  $888.69,  It  may  be  Inferred  tiiat  it  waa 
for  part  of  the  purchase  money  for  that  land. 
Nothing  was  ever  paid  on  this  mortgage  debt 
and  the  mortgage  was  foreclosed  under  the 
power  on  October  6,  1908,  and  bought  In  for 
the  plaintiff  by  its  agent;  but  no  deed  was 
executed  to  the  parchasw,  nor  was  any  writ- 
ten memorial  made  of  the  sale.  The  plain- 
tiff,  who  was  the  mortgagee  and  purchaser  at 
said  foreclosure  sale,  sued  the  defaidanta. 
the  mortgagors,  In  ejectment  for  the  posses* 
slon  of  the  two  tracts  of  land  referred  to, 
and  the  trial  was  had  on  the  general  issue, 
without  plea  or  suggestion  of  payment  of,  or 
payments  on,  the  mortgage  debt  The  court 
instructed  the  Jury  to  find  for  the  plalntift, 
and  there  was  verdict  and  Judgmoit  accord- 
ingly. The  giving  of  this  instruction,  as 
as  numerous  rulings  on  the  evidence,  are  as> 
signed  as  error.  The  theory  of  the  appelant 
Is  tiiat  the  debt  for  which  the  mortgage  was 
given  was  not  the  debt  of  Mrs.  Mills,  bat  ot 
her  husband ;  and  that  as  the  land  bdonged 
to  her,  the  mortgage  was  entirely  void  aa  an 
attempt  to  secure  the  husband's  debt 

[1,2]  After  the  plaintiff  had  Introdaced 
the  original  mortgage  in  evidence,  It  was  al- 
lowed against  defendants*  general  objection 
to  Introduce  also  the  record  of  the  mortgaga. 
If  It  was  improperiy  admitted,  still  a  gea- 
eral  objection  waa  nbt  sufficient  to  exclude 
It;  and  it  was  in  any  case  harmless  to  de- 
fendants, as  the  record  to  an  exact  dapllcata 
of  the  orlglnaL 

[t,  4]  Plaintifrs  attomer^  who  superintoid- 
ed  the  foretdosure  sale,  tosUfled  that  be 
bought  the  land  in  for  plaintiff.  Dtf^Hlanta 
objected  to  the  staton^t  on  the  ground  that 
it  was  in  writing,  or  else  void.  The  answer 
was  competent,  and  the  objection  itself  was 
Inapt  And,  as  written  authority  vraa  not 
necessary  to  enable  the  i^^t  to  bid  In  the 
land  for  his  principal,  the  question  to  tlds 
witness  aa  to  his  aathorit7>  whether  written 
or  not  waa  properly  excluded.  Nor  waa  tbls 
made  necessary  1^  the  &ct  that  the  inincf^wl 
was  a  corporation. 

[B,  I]  However,  u  tliere  was  no  ^ea  of 
I>artial  paymmt  under  section  88S1  ot  the 
Code,  the  valldlfT  vel  non  of  the  forecloenre 
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is  not  material  t»  tbe  determliiatton  of  tlie 
lasofr  JackKHi  t.  TribUe^  UW  Ala.  480,  47 
South.  810.  And  all  the  rnUnsa  of  the  trial 
court  to  tbe  ezclnalon  of  evidence  of  pay- 
ments on  the  mortgage  d^  were  ftor  that 
reason  without  error. 

The  real  question,  therefbr^  la  siniply 
whethw  the  debt  erldenoed  b7  the  two  notes 
of  May  1,  1907,  or  any  portion  of  It,  was  the 
debt  of  Mrs.  MlUs.  It  oondoitlTely  appears 
that  the  debt  tor  which  the  mortage  was 
gtrai  Inclnded  at  least  the  purchase  money 
for  the  604cxe  tract,  |1,1B6^  not  only  ftom 
attoodant  dicomstiincee,  bat  from  the  ex- 
press agreement  foond  in  the  mortgage  Itaelf. 
Nor'  Is  there  a  word  of  testimony  to  the  con- 
trary. Mrs.  Mills  herself  does  not  attempt 
to  deny  It  Trae,  Mr.  MlUa  teatlfled  that 
the  mortgage  "was  given  for  an  raglne  and 
bt^er,"  with  respect  to  which  be  also  atated 
It  was  his  debt;  Uw  latter  statement  being 
mled  out  by  the  court  against  defmdants' 
exertion.  But  these  facts  wwe  no  more 
than  what  was  shown  by  tbe  mratgage  itself, 
and  in  no  way  contradictory  of  it  For  he 
wu  plainly  bound  for  the  whole  debt  as  well 
as  for  Its  conBtltuent  parts;  and  this  did  not 
render  the  debt,  at  least  as  to  other  portions 
of  It,  any  less  the  Joiat  or  personal  debt 
also  of  Mrs.  Mills. 

[7, 1]  The  burden  of  proof  Is  on  tbe  wife 
to  show  that  a  debt  evidenced  by  the  note 
and  mortgage  signed  by  her  and  her  husband 
was  that  of  tbe  husband  merely,  and  that  she 
executed  them  only  as  surety.  Gibson  v. 
Wallace,  U7  Ala.  322.  41  South.  860;  Sam- 
ple T.  Greyer.  143  Ala.  613,  42  South.  106; 
Mohr  T.  Griffin,  137  Ala.  466,  34  Sooth.  378 ; 
Lunsford  v.  Harrison,  131  Ala.  263,  31  South. 
24.  If  the  mortgage  security  was  given  for 
a  Joint  debt,  as  to  which  the  wife  was  an 
actual  coprlndpal,  the  inhibition  of  the  stat- 
nte  does  not  apply.  Lunsford  v.  Harrison, 
supra.  Not  does  It  apply  If  any  part  of  tbe 
debt  secured  was  an  orlf^al  personal  obliga- 
tion of  the  wife ;  for,  as  observed  by  Weak- 
ley, C  J.,  in  Gibson  v.  Wallace,  stipra,  "the 
question  at  last  Is  whether,  notwithstanding 
the  form  of  the  transaction,  tbe  wife  was  at- 
temptlng  to  secure  a  debt  entirely  her  bus> 
band's,  upon  which  she  was  not  bound  ei- 
ther separately  or  Jointly."  And,  again,  it 
was  said  by  Ck>leman,  3.,  In  Clement  v.  Dra- 
per Matbis  &  Co.,  108  Ala.  211,  214, 19  South. 
20,  27,  in  defining  tbe  scope  of  tbe  statute: 
"The  material  question  is  whether  the  debt 
secured  by  the  mortgage  sooght  to  be  fore- 
closed, or  any  part  of  it,  was  the  debt  of  the 
wiffc"  Of  course,  if  any  distinct  portion  of 
the  debt  was  exclusively  the  husband's,  the 
wiffe's  Mcurity  obligation  would  be  null  and 
roid  to  that  extent,  but  no  further. 

In  our  view  of  tbe  case  the  plalntlfC  was 
entitled  to  the  gweral  affirmative  charge, 
without  regard  to  the  testimony  excluded 
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or  admitted  against  defradants*  objection. 
The  Judgment  must  Oaeaeion  be  affirmed. 
Affirmed.  All  the  Justices  concnr. 


GBAHAM  et  sL  t.  OAPERTON  «t  H 
(Supreme  Court  of  Alabama.    Feb.  8.  1012.) 

1.  FEEBna  (S  10*)— Public  Pranohisb. 

The  rigQt  to  keep  a  public  ferry  for  toll 
1b  a  franchise  which  cannot  be  exercised  with- 
out legislative  authority,  and  hence  such  right 
la  not  appurtenant  to  the  land  of  the  riparian 
owner. 

[Fd.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  Si  9,  10;  Dec.  Dig.  1 10.*] 

2.  Contracts  (|  22*)— Bxboutiob. 

A  contract  relating  to  ferry  rights  was  not 
operative  for  any  pnrpoBe,  where  it  contem- 
plated that  it  should  not  take  effect  until  sign- 
ed all  of  tbe  desceodants  of  a  certain  per- 
son, and  by  another  who  owned  the  soil  at  a 
landing,  if  a  part  of  such  persons  did  not  sign 
tihe  contract,  and  the  fact  that  a  part  of  such 
descendants  were  given  free  ferrisge,  under 
the  mistaken  idea  that  they  were  entitled  to  it, 
did  not  show  a  valid  eoatraet. 

[Eld.  Note.— For  oUwr  eases,  see  Contracts, 
Dec.  Dig.  {  22.*] 

Appeal  from  Chancery  Court,  Jackaon 
County ;  W.  H.  Simpson,  Chancellor. 

Suit  by  George  H.  Caperton  and  otiiers 
against  W.  K.  Graham  and  others.  From  a 
decree  fbr  complainants,  respondcoita  appeal. 
Reversed  and  rendered. 

W.  H.  Norwood  and  Tally  A  FriAs.  for 
appellanta.   TirgU  Bonldln,  for  appellees. 

SAYBE,  J.  Prior  to  I860,  George  Caper- 
ton,  who  owned  the  north  shore  land,  estab- 
lished a  ferry  across  tbe  Tennessee  river 
where  It  Intersects  a  public  road.  This  ferry 
was  operated  by  George  W.  Caperton,  sou  of 
George,  for  a  number  of  years  prior  to  1868, 
when  George  W.  died.  After  tbe  death  of 
George  W.,  his  sou  Samuel  operated  the 
ferry  until  1880,  when,  having  acquired  the 
shore  land,  he  conveyed  the  same  and  his 
Interest  In  the  ferry  to  S.  0.  Norwood,  under 
whom  the  defendants  claim  land  and  ferry 
by  mesne  conveyances.  Prior  to  the  pur- 
chase by  Norwood,  in,  to  wit,  1874,  he,  along 
with  several  of  the  desc^dants  of  George 
Caperton,  signed  a  paper  wriUng  tbe  purpose 
of  which  was  to  set  apart  a  small  tract  upon 
the  north  shore  as  appurtenant  to  the  ferry. 
The  language  of  tbe  writing  also  purports,  an 
agreement  that  said  ferry,  should  It  not  be 
abolished  by  law,  should  remain  tbe  Joint 
property  of  tbe  signers  and  be  operated  at 
their  Joint  expoue.  Among  other  iffovisions, 
some  <^  which  need  not  be  stated,  was  the 
following:  "Margaret  C.  Hardie  being  the 
sole  owner  of  the  lauds  on  the  S.  E.  side  of 
said  river,  at  said  ferry,  and  a  subscribw 
hereto,  shall  also  have  the  same  privileges 
and  subject  to  the  same  restrictions  as  other 
subscribers,  heirs  at  law  of  George  Caper- 
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ton."  TblB  Bo-called  agreemeDt  Is  set  out  in 
the  bill  of  compUUnt  as  a  tmsls  for  relief, 
and  It  Is  also  averred  that  complainants  and 
other  heirs  of  Qeorge  Capofeon,  who  are  not 
made  parties,  had  for  more  than  20  years 
before  their  right  was  draled  by  defendants 
asserted  and  enjoyed  a  right  of  free  ferriage 
and  had  thereby  acquired  by  prescription  a 
perpetual  public  ferry  franchise  at  the  point 
in  question.  The  chancellor  decreed  that  a 
ferry  franchise  had  been  established  by  pre- 
scription under  continuous  user  by  George 
W.  Oaperton,  a  son  of  George  Capertoo,  and 
those  claiming  under  and  through  blm,  and 
that  the  defendants  were  the  owners  by  pur- 
chase of  said  franchise,  subject,  however,  to 
the  right  of  the  complainants  to  free  fwrlage 
under  tibe  conditions  and  provisions  of  the 
written  agre«nent,  and  also  by  rirtne  of 
continuous  acknowledgment  of,  and  acquies- 
cence In,  such  right  since  the  establishment 
of  the  ferry  and  until  the  ouster  complained 
of.  Defendants  were  enjoined  from  refusing 
free  ferriage  to  complainants. 

So  far  as  complainants'  title  to  relief  is 
based  upon  the  agreement,  though  not  so 
phrased  In  the  bill  or  decree,  the  relief  sought 
and  that  granted  must  have  proceeded  upon 
the  theory  that  complainants  were  entitled 
to  specific  performance  of  a  contract  the  ef- 
fect of  which  was  that,  if  any  of  the  owners 
In  -common  should  operate  the  ferry,  the  rest 
should  have  free  ferriage. 

[1]  The  right  to  keep  a  public  ferry  for 
toU  is  a  franchise  which  cannot  be  exercised 
without  legislative  authority.  Milton  v.  Ha- 
den.  32  Ala.  90,  70  Am.  Dec.  523;  Tusca- 
loosa County  V.  Foster,  182  Ala.  392,  81 
South.  587.  "As  a  matter  of  right,  and  as 
incidental  to  the  right  of  property,  any  one 
owning  lands  on  both  sides  of  a  river  could 
establish  a  public  ferry;  but,  as  it  is  a  mat- 
ter In  which  the  public  is  deeply  interested, 
the  Legislature  has  by  law  taken  this  right 
from  the  citizen,  and  deposited  the  power 
with  the  court  of  roads  and  revenue."  Jones 
V,  Johnson,  2  Ala.  746.  It  is  therefore  not 
appurtenant  to  the  land  of  the  riparian  own- 
er. In  the  Tuscaloosa  Connty  Case  it  was 
said  that  whether  such  a  franchise  may  be 
acquired  by  prescription  Is  a  question  which 
appeared  to  have  been  decided  both  ways  In 
our  earlier  reports.  In  State  v.  Commission- 
ers of  Talladega.  8  Port  412,  It  was  held 
that:  "There  is  no  prescriptive  right  to  a 
ferry  in  this  state;  the  ownership  of  the 
tnnd  on  the  banks  of  our  navigable  streams 
gives  none."  Milton  v.  Haden,  snpra,  was 
the  case  of  a  suit  on  a  promissory  note  given 
for  the  rent  of  a  ferry.  After  observing  that 
the  authorities  were  not  oitlrely  in  harmony 
on  the  question  whether  franchises  might 
be  held  by  prescription,  the  court  held  that 
where  the  question  of  the  right  to  the  fran- 
chise Is  presented  collaterally  only,  from  the 
uninterrupted  uae  and  occupation  of  the  pub- 
lic ferry  tor  20  years  the  presumption  may 


be  dnwn  that  it  had  a  legal  origin.  In  a 
later  appeal  In  the  same  case  dSS  Ala.  230) 
the  defendant  appears  to  have  pleaded  that 
he  had  been  ousted  of  tiie  ttanchlse  by  (me 
Nance  claiming  unAes  title  paramount  L  e., 
a  license  from  the  court  of  county  amunla- 
skmers.  The  court  said:  "If  the  lessors,  and 
those  under  whom  th^  held,  had  oUoTSd  the 
unlntermpted  use  of  ttie  franchise  for  more 
than  20  years,  and  Uiere  was  no  oountenrall- 
Ing  proof  to  disturb  the  presumption  of  Ju- 
dicial llcais^  or  legislative  grant,  Uiereby 
created,  it  is  obvious  that  the  court  of  comi- 
ty commissioners  bad  no  power  to  grant  a 
license  for  a  ferry  at  the  same  pidnt  to 
Nance.**  In  the  latest  case  tondilng  the  lob- 
Ject  ^?uscaloosa  County  v.  Foster,  supra)  Mc- 
Glellan,  G.  J.,  expressed  his  InclinaUon  to  tbe 
opinion  that  such  a  franchise  could  not  be 
so  acquired.  The  parties,  though  differing  as 
to  complainants'  alleged  right  of  free  fer- 
riage follow  the  lead  of  their  respective  in- 
terests in  agreeing,  and  so  the  chancellor 
held,  that  a  franchise  had  been  estabiif^ed 
by  prescription,  and,  as  we  understand  the 
decree,  an  alienable  Interest  or  estate  in  land 
thus  created.  And  upon  this  foundation,  this 
establishment  of  the  existence  of  the  subject- 
matter  of  that  contract  as  a  property  right 
in  r^l  estate,  seems  to  have  been  bullded 
the  proposition  that  the  contract  of  1874,  en- 
tered into  by  the  predecessors  In  Interest  of 
the  respective  parties,  is  binding  upon  these 
defendants.  If  it  should  for  a  moment  be 
conceded,  agreeably  with  tbe  interest  and 
opinion  of  all  parties — the  Interest  of  tbe 
defendants  in  this  particular  being  outside  of 
this  suit,  of  course — but  contrary  to  what 
seems  to  have  been  the  t>etter  opinion  of  our 
predecessors,  that  a  franchise  to  maintain 
and  operate  Caperton's  ferry  has  been  es- 
tablished by  prescription  and  thereby  an  in- 
corporeal hereditament  acquired  by  complain- 
ants' ancestors,  in  Judgment  of  law  real 
property,  descendible  and  alienable  as  exKb, 
though  subject  to  revocaUon  if  bonds  be  not 
made  and  kept  good  as  required  by  statute 
law  (Lewis  v.  Gainesville.  7  Ala.  85),  still  on 
the  facts  shown  complainants  are  not  enti- 
tled to  r^Ief.  As  a  conveyance  for  the  atieo- 
atioQ  of  land  or  the  creation  of  an  Interest 
In  Land,  the  paper  writing  of  1874  Is  void 
for  l&dk  of  those  formalities  of  execution 
which  are  required  by  statute  If  It  should 
be  further  conceded  that  such  a  paper  as 
that  to  which  the  predecessor  of  defendants 
and  some  of  the  descendants  of  George  Oap- 
erton put  their  signatures  In  1874  might  wit- 
ness a  personal  obligation  which  Is  oiforce- 
able  by  the  latter  against  the  vendees  of  tbe 
former  by  an  Injunction  against  the  exer- 
cise of  the  franchise  unless  upon  the  terms 
secured  by  tbe  contract,  a  species  of  speclllc 
performance,  complainants  are  stUl  not  m- 
tiUed  to  relief  for  a  reason  more  compre- 
hensive and  as  Elective  as  tint  already 
stated. 
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[2}  It  aiq>ean  l^r  wbat  ae^s  to  as  the 
welgbt  of  tli«  eiiaenco  that  the  so-called  con- 
tract waa  sever  Intended  to  take  ^ect  until 
and  mdeas  signed  by  all  the  helm — by  wblch 
the  negotlatliig  parties  seem  to  have  meant 
descendants— of  George  Caperton  and  by  Mar- 
garet C  Hardle  who  owna  the  aoU  at  the 
eonth  landing.  This  appears  In  the  tautm- 
ment  Itself.  It  la  also  shown  by  evidence 
allande.  The  chancellor  found,  and  properly 
so,  that  George  Caperton  had  acquired  no 
franchise.  But  the  parties  were  dealing 
with  the  ferry  and  the  parcel  of  land  adja- 
cent to  the  north  landing  as  having  been  the 
property  of  George  Caperton.  They  dealt 
with  the  ferry  aa  appurtenant  to  the  shore 
land.  A  majority  of  the  descendants  of 
George  Caporton.  as  well  as  Margaret  C. 
Hardie,  failed  or  refused  to  sign  the  paper, 
and  the  t«!tlmoDy  goes  to  show  that  this 
they  did  because  some  of  them,  at  least, 
came  to  understand  that  the  land,  to  wblch 
they  conceived  the  ferry  to  be  appurtenant, 
bad  passed  into  the  sole  ownership  of  Sam- 
uel Caperton,  who  also  failed  or  refused  to 
sign.  We  conclude  that  the  paper  writing 
was  not  effectual  for  any  purpose  whatever. 
Nor  is  there  evidence  that,  spqrt  from  the 
Instniment  declared  ui>on  and  offered  In  evl- 
dence,  there  was  ever  any  agreement  to  a 
like  effect  among  tbe  heirs  or  descendants  of 
George  Caperton.  That  the  complainants  and 
others  composing  a  minority  of  the  descend- 
ants of  George  Caperton  have  been  accorded 
free  ferriage  npon  a  mistaken  notion  that 
they  were  entitled  to  it  by  reason  of  their 
descent,  which  is  as  far  as  the  proof  goes, 
falls  short  of  proving  an  agreement,  on  val- 
uable consideration,  vesting  such  a  right  In 
them.  But  the  relief  -decreed  waa  such  as 
conld  have  been  based  upon  an  agreemwif 
only. 

Being  of  opinion  that  complainants  are  not 
entitled  to  the  rdlef  awarded  nor  any  other, 
the  decree  will  be  reversed,  and  a  decree  here 
rendered  dismissing  the  bill  at  the  cost  of 
complainants. 

Reversed  and  rmdered.  All  the  Justices 
concnr. 


Bt4ACKSHEB  CO.  et  bL  t.  NORTHRUF. 
(Supreme  Court  of  Alabama.   Dec  29,  1911. 
Rehearing  Denied  Feb.  IS,  1912.) 

1.  Wnxa  (8  89*)— DEriNmoir. 

A  will  is  an  instniment  by  wblch  a  per- 
son makes  a  disposition  of  bis  property,  to 
take  effect  after  bis  decease,  and  wUcb  is  In 
ita  own  nature  ambulatory  and  revocable  dur- 
ing his  life. 

[Etd.  Note^For  other  eases,  see  WIHb,  Cent. 
Dig.  I  188;  Dec  Dig.  |  69.* 

For  other  definitiona,  see  Words  and  Phrases, 
ToL  8,  pp.  7461-7468.] 

2.  Wills  (|  115*}— Bxeoution— Rsquisitbs. 

Code  1907,  |  6172,  prescribing  the  reqol- 
dtes  of  a  vaUd  TriU,  and  requiring  that  wuls, 
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to  be  effective  to  pass  real  or  personal  prop- 
erty, except  nuncupative  ones,  must  be  In  wnt- 
Ing,  signed  by  the  testator  or  some  one  in  his 
presence,  and  by  bis  direction  and  attested  by 
at  least  two  witnesses,  etc.,  applies  to  all  wills, 
and  hence  an  instrument  purporting  to  devise 
real  or  personal  property,  but  signed  only  by 
one  witness,  was  ineffectual  for  EUiy  purpose: 
there  being  no  such  thing  under  the  statutes  of 
Alabama  as  a  will  wbicn  does  not  dispose  of 
property. 

[Ed.  Note.— For  o^er  cases,  see  Wills.  Dec 
Dig,  1  115.*] 

3.  EXECTJTOSS  AND  ADUIMSTBATOBS  (i  14*)— 
GUABDIAN  AND  WaBD  (|  11*)— -FOBIC  AND 
REQUISnra— AFFOINTSfXNT  or  EZEOUTOa  OS 
GiTASDIAN. 

Testamentary  executors  and  snardiana  are 
only  such  as  are  named  by  a  wiU  executed  in 
tbe  manner  prescribed  by  Code  1907,  S  6172, 
since,  by  section  2807,  letters  may  only  be 
granted  to  them  after  the  will  has  been  admit- 
ted to  probate. 

[Ed.  Note. — For  other  eases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  29-31:  Dee. 
Dig.  I  14;*  Guardian  and  Vfkii,  Cent  IMg.  H 
34^;  Dec  Dig.  |  U.*] 

4.  Wills  (|  421*)  — Pbobatb— Judoiiknt— 

COLLATBKAL  AtTACE. 

Where  a  probate  decree  admitting  an  al- 
leged will  to  probate  recited  on  its  face  tliat 
the  paper  was  attested  by  only  one  witness,  it 
showed  that  the  court  bad  no  jurisdiction  to 
admit  tbe  paper  to  probate,  and  heuM  waa 
subject  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Wins,  Cent 
Dig.  SI  904-910;  Dec.  Dig.  |  421.*] 

5.  Wills  (|  70*1- What  Law  Govbbns, 

Tbe  law  of  the  domicile  prevails  as  to  be- 

S nests  of  personal  property,  but  the  lex  rel 
t»  governs  the  devise,  descent,  or  heirship  of 
real  property. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  fS  184-186;  Dec.  Dig.  S  70.*] 

MeClellan,  J.,  dissenting. 

Appeal  from  Law  and  Equity  Court,  Mon* 
roe  Comity;  H.  H.  McClelland,  Special  Judge. 

Bill  by  Mary  S.  Northrup  against  the 
Blacksher  Company  and  others  to  sell  lands 
owned  jointly.  Decree  overruling  demurrer 
to  the  bill  and  certain  of  the  respondents  ap- 
peal. Reversed,  rendered*  and  remanded. 

As  amended,  the  bill  alleles:  That  Dr. 
3.  W.  Sbomo  died  leaving  certain  heirs  nam- 
ed. That  at  the  time  of  his  death  he  was 
seised  and  possessed  of  a  considerable  quanti- 
ty of  real  estate  and  personal  property,  sit- 
uated in  Monroe  county,  Ala.,  describing  the 
real  estate.  That  said  Shomo  left  a  last 
will  and  testamokt,  by  which  he  devised  and 
bequeathed  said  real  estate  to  bis  daughter, 
Nellie  8.  King,  and  her  three  children,  this 
complainant  and  two  others  named,  and  cer- 
tain other  property  to  bis  otbev  daughter 
and  her  children.  That  the  executor  there- 
in named  filed  an  iDBtmment  In  wriUi^  pur- 
porting to  be  ttu  last  will  and  testamoit  of 
said  Shomo,  and  that  it  was  didy  propoundr 
ed  and  admitted  for  probate,  giving  tbe 
dates,  and  the  orders  as  exhibits.  It  la  thai 
alleged:  That  the  one-fourth  interest  of 
Nellie  S.  Kins  in  said  above-described  real 
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estate  has  passed  by  mesne  converances  since 
said  will  and  prior  to  her  death  to  the 
Blacksher  Company  and  others  named  there- 
in. In  the  following  manner:  On  the  20th 
day  of  September,  1900,  by  deed  executed 
and  ddlvered  Jointly  by  Nellie  S.  King  and 
ber  husband  to  O.  O.  Scott  and  T.  W.  Weath- 
erford,  and  later  by  deed  from  Weatherford 
to  Scott  for  his  nndlTlded  interest  In  said 
land;  In  March,  1902,  by  deed  from  Scott 
and  wife  to  the  Blackshw  CJompany,  purport- 
ing to  convey  to  the  same  all  of  the  trees  and 
timber  on  the  lands  above  described  for  a 
consideration,  with  a  time  limit  that  has 
not  yet  expired,  to  remove  said  trees,  which 
deed  purported  to  convey  all  the  trees  and 
timber,  but  which  conveyed  really  an  undi- 
vided one-fbnrth  Intovst  in  said  trees  and 
Umber.  That  Scott  died  In  April,  1906.  leav- 
ing a  last  wOl  and  testamrait,  by  which  he 
devised  all  of  liis  Tlgbt»  tltl«,  and  Interest 
In  the  soil  of  the  above-described  land,  and 
socb  timber  as  might  not  have  been  cut  by 
the  Blacksher  Company  within  the  time  lim- 
ited to  them,  to  bis  wife^  Anna  8.  Scott 
That  before  the  filing  of  this  blU  the  said 
Anna  8.  Scott  executed  and  dellwed  to  the 
children  of  Dr.  Scott  and  his  first  wife,  Kate 
(naming  them),  said  abore^escrlbed  land, 
reserving  a  life  estate  therein  to  herself.  It 
Is  then  alleged  that  G.  G.  Scott.  Jr..  a  son  of 
G.  G.  Scott  and  bis  first  wUs,  Kate,  died  In 
S^tember,  1909,  and  that  Ids  sister,  Kate 
M.  Scott,  was  appointed  administratrix  of 
the  estate.  It  Is  then  alleged  that  tbe  estates 
of  Nellie  King.  Kate  Scott,  and  O.  G.  Scott 
are  solvent,  end  that  G.  G.  Scott  left  no 
heirs  at  law, '  except  his  brothers  and  sis- 
ters. The  sixth  paragraph  sets  forth  the  In- 
terest of  each  In  the  lands  and  timber,  al- 
leges that  It  cannot  be  equitably  divided, 
and  prays  for  a  sale  of  division.  The  wlU 
is  made  an  exhibit  to  the  bill,  and  Is  In  the 
ordinary  form,  with  only  one  witness,  and 
without  the  usual  formula  as  to  the  sign- 
ing and  sealing  In  the  presence  of  the  wit- 
ness, who  signs  In  the  presence  of  the  tes- 
tator, etc  The  demurrers  were  Interposed 
by  Charles  D.  Farlsh,  David  S.  King,  the 
Blacksher  Comtiany,  and  Anna  S.  Scott,  and 
are  that  it  affirmatively  appears  from  said 
amended  bill  of  complaint  that  the  only 
right  asserted  by  the  complainant  to  an  In- 
terest In  the  lands  In  controversy  Is  based 
upon  said  alleged  will  of  J.  W.  Shomo,  and 
it  further  appears  affirmatively  it  was  at- 
tested by  but  one  witness,  and  that  the  de- 
cree purporting  to  probate  the  same  recites 
that  there  was  but  one  witness.  It  there- 
fore affirmatively  appears  that  the  com- 
plainant has  no  interest  in  tbe  lands  therdn 
described. 

Stevens  *  I^ons  and  a  J.  Torr^.  for  ap- 
pellants. Bamett  &  Bngg,  for  appellee. 

ANDERSON,  J.  While  impressed  with 
the  logic  and  reasoning  of  the  argiunent  of 


appellanti^  counsel,  to  the  effect  that  the 
formalities  as  to  tlw  execution  of  wills  as 
contained  In  section  6172  of  th^  Code  of  1907 
apply  only  to  wills  which  devise  real  or  per- 
sonal property,  and  are  not  essential  as  to 
wills  appointing  an  execute  or  guardian, 
that  a  will  devising  property,  thoua^  not  ex- 
ecuted according  to  tbe  statute,  may  be  In- 
valid as  a  devise  or  bequest  of  property, 
and  yet  may  be  a  valid  will  for  other  par- 
poses,  under  the  oomnum  law,  and  entitled 
to  probate  and  proo(  and  Is  operative  to 
the  extent  to  which  It  may  be  valid  as  a  tes* 
tamentary  document  We  do  not  think  tbe 
question,  howevw,  now  opoi  or  ddM.taUe  in 
this  Jurisdiction,  since  the  adoption  of  a 
complete  system  of  statutes,  as  far  back  as 
the  Code  of  18S2,  covwing  the  subject  of 
wills,  and  providing  how  they  must  be  exe- 
cuted and  proven.  Barker  t.  BtfL  46  Ala. 
21fiw 

[11  A  will  has  been  d^lned  to  be  "an  In- 
stmmeot  by  wtaldi  a  person  makes  a  diqioel- 
tlcm  of  hla  pn^n^,  to  take  effect  after 
his  decease  and  lAlcA  Is  in  Its  own  nature 
ambnlatoijr  and  nrocable  dorins  his  Ufa" 
1  Jar.  on  Wills,  |  1.  This  definition  has 
been  approved  and  adopted  in  tbe  cases  of 
Rice  T.  Rlce^  68  Ala.  216k  and  Daniel  t.  Hill. 
52  Ala.  48& 

[2]  In  other  words,  there  must  be  some 
dlQositton  of  property  by  the  testator  hi 
ordw  for  tbe  paper  to  amount  to  a  wlll,and 
it  must  be  executed  as  required  by  tbe  stat- 
ute. Therefore  sectUm  6172,  in  requirinc 
that  wills  to  be  effective  to  pass  real  or 
personal  property,  except  nnneupatiTe  ones, 
must  be  In  writing,  signed  by  the  testator  or 
some  p&non  in  bis  presence,  and  by  his  di- 
rection, and  attested  by  at  least  two  wit- 
nesses, who  must  subscribe  their  names  th^ 
to  In  tbe  presoice  of  the  testator,  cov»b  all 
wills,  as  there  is  no  sudi  thing  as  a  will  nn- 
der  our  laws  whidi  does  not  dlqrase  of  prop- 
erty. As  was  said  by  this  court  through 
Tyson,  J.,  in  the  case  of  Woodruff  t,  Hund- 
ley. 127  Ala.  640,  29  South.  98,  SB  Am.  St 
Rep.  140:  "One  ^  the  essmtlal  requlrementi 
to  the  validity  of  the  Instrument  ss  a  will 
is  that  It  must  be  attested  by  at  least  two 
witnesses  who  must  subscribe  their  names 
thereto  in  the  presence  of  tbe  testator.  Code 
1896,  I  4268.  Unless  this  requisite  of  the 
statute  was  complied  with,  the  instromoit 
was  ineffectual  to  pass  real  or  personal  prop- 
erty. It  was  not  a  will  at  all  within  the 
purview  of  the  statute,  and  cannot  be  admit- 
ted to  probate.  Proof  of  this  essoitlal  req- 
uisite is  Just  as  necessary  in  order  to  pro- 
bate the  paper  as  a  will  as  was  a  compliance 
with  the  statute  necessary  to  give  validity 
to  It" 

[t]  True,  our  stetute  authorises  testamoi- 
tary  executors  and  guardians,  but  that 
means  that  they  should  be  named  by  a  will, 
such  a  will  as  is  deflnjed  by  our  court  and 
which  has  been  executed  In  compliance  wltb 
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the  itatato,  and  antlmlBW  tbe  lame  of  let- 
ten  only  after  tbe  will  baa  beoi  admitted 
to  probate.  Section  2807  of  the  Code  of 
1907.  Tben  an  caaea  to  tbe  effect  tbat 
tbere  can  be  a  will  aivolntins  an  executor, 
bQt  maUng  no  gaoeral  disposition  of  tbe 
prc^ertT,  and  tbat  it  can  be  prored  aa  auidL 
Unlbolland  QlUan.  2S  B.  I.  87,  S4  Atl. 
828,  1  Ann.  Oaa.  860,  and  caaea  tbne  died. 
Whether  ancb  a  rale  can  prevail  In  onr  state 
we  need  not  dstennln^  bnt  it  ooidd  be  doubt- 
leaa  i^Suld  aa  a  will  for  the  reason  that  it 
Is  a  spedal  dlapoaition  of  tbe  pnqpertr  to 
tbe  ezeentor  for  adminlatratlon  pnrpoieB.  It 
slTea  blm  tbe  Iccal  title  to  tbe  personalty 
and  the  right  to  control  or  sue  for  the  real- 
ty and  to  be  operative  and  valid  shoold  be 
ezecatad  and  provem  as  required  by  onr 
Its  tote.  The  paper  in  question  was  attest- 
ed by  bnt  one  witness,  and  wea  not  there- 
fore a  will,  and  should  not  have  been  ad- 
mitted to  i»obate. 

[4]  So  tbe  remaining  qne8tl<m  la,  Was  tbe 
decree  of  tbe  probate  court  so  admitting 
same  conclnaiTe  as  against  a  orilateral  at- 
tack?  While  the  decree  of  the  probate  court 
dedares  tbe  infltmment  in  question  to  be 
proven  and  •*'**'tt^  it  to  pn^te,  It  shows 
upon  its  face  tbat  it  was  not  a  will  nnder 
the  laws  of  thia  state.  Tbe  decree  afflnna- 
tlvely  shows  upon  Its  face,  and  in  foct  re- 
cites, tbat  It  was  attested  by  bnt  one  wit- 
ness W.  A.  Sbomo,  "the  only  witness."  It 
this  was  tme,  and  we  must  consider  all  of 
tbe  recitals  of  tbe  de<»ee,  tben  tbe  instru- 
ment offered  was  A  nnllity  as  a  will.  It 
did  not  purport  to  be  a  will,  and  gave  the 
probate  conrt  no  jurisdiction.  The  probate 
court  may  be  a  court  of  general  Jurisdiction 
Id  matters  pertaining  to'  tbe  estates  of  de- 
cedents, but  Its  general  Jurisdiction  In  pro- 
bating wills  must  be  conQned  to  Instruments 
which  purport  to  be  wlUs.  It  cannot  be  re- 
sorted to  for  the  purpose  of  making  some- 
thing out  of  nothing.  It  has  Jurisdiction  to 
probate  wills,  bnt  not  to  convert  something 
that  the  law  says  is  not  a  will  Into  a  will, 
and  thus  nullify,  or,  In  effect,  amend  or  re- 
peal, onr  statutes.  The  proceeding  to  pro- 
bate a  will  Is  in  rem,  and,  In  order  for  the 
court  to  acquire  Jurladictlott  and  to  proceed 
to  a  final  decree,  there  must  be  a  res,  not  a 
blank  piece  of  paper  or  a  paper  which  makes 
no  attempt  to,  and  does  not  In  fact,  purport 
to  be  a  wlU.  Of  course,  if  a  paper  which 
purports  to  be  a  will  Is  presented  and  Is  de- 
clared proven,  and  tbe  decree  does  not  show 
upon  Its  face  that  it  contravenes  the  law  or 
public  policy,  the  decree  will  be  binding  on 
the  world  npon  collateral  attack,  and  tbe 
paper  thus  probated  becomes  the  last  will 
and  testamoit  of  the  decedwt,  and  governs 
the  descent  and  distribution  of  his  property. 
On  the  other  band,  a  decree  which  upon  its 
face  contravenes  the  law  or  public  policy  is 
coram  non  Jndlce.  The  decree  In  question 
beapeaka  ita  own  impotency.  It  la  T<dd  upon 


its  face,  and  is  subject  to  collateral  attack. 
Black  on  Judgments,  |  24&  Onr  coivt,  like 
moat  others,  has  often  quoted  the  goietal 
mle  as  to  tbe  ^lect  and  oondnsivaieBS  of  a 
decree  of  conqietent  Jorisdlctton  admitting 
a  win  t6  mobata.  The  genwal  mle  is  tbat 
"the  probate  of  a  will  cannot  be  collaterally 
Impeached-  wt  any  ground."  "Tbe  probate 
of  a  will  establishes  Its  status;  and  the  sta- 
tus thus  established  adheres  to  the  will  as  a 
bture,  and  tlw  Judgmoit  or  decree  in  tbe 
premises  unless  avoided  in  some  mode  pre- 
scribed 1^  law,  binds  and  ooududea  tbe 
wbole  wwld."  As  we  aay,  tiiia  broad  and 
general  rule  has  often  been  quoted  and  ap- 
proved by  our  conzt,  altai  without  exc^ 
tlon  or  Qualification,  bnt  it  has  never  been 
oiforced  or  aiq;>Ued  In  dealing  irlth  judg- 
meits  and  decrees,  disdosing  upon  their  face 
that  there  was  no  will,  and  that  said  decrees 
thereby  contravened  the  law  on  the  subject 
<a  wllla.  On  tbe  other  band,  we  find  our 
ooort  in  the  cases  of  Jtndan  v.  Thompson,  67 
Ala.  471.  ao4  Knox  r.  Fanll,  9S  Ala.  600. 
11  South.  166,  while  reiterating  tbe  general 
rule,  sounding  a  wamliMC  s^nal  by  ezpresa- 
ly  stating  tbat  tbe  mle  did  not  jverall  if  tbe 
decree  "contravened  some  rule  of  law  or 
public  pfdlcy."  While  courts  have  0ie  ri^t 
to  construe  lawa,  they  have  no  antbortty  to 
amend  or  ^peal  a  atatntOk  and  to  sanctlcm  a 
decree  which  shows  luxm  itn  tacB,  tiiat  a 
papw  la  not  a  will  nnder  tbe  law,  but  wbldi 
at  tbe  same  time  declarea  ttiat  it  is  a  will, 
would,  in  effect,  ignore  aectlott  48  of  Qie 
Constlttttion  by  permitting  the  Judicial  de- 
partment of  onr  state  to  exercise  legislative 
powers,  and  this  would  be  abhorrait  to  our 
system  of  government.  We  think  our  con- 
clusion is  not  only  founded  upon  sound  rea- 
son and  Judgment,  bnt  it  Is  supported  by 
several  well-considered  aathorities.  In  tbe 
case  of  Wall  v.  Wall,  123  Pa.  646,  16  Atl. 
68S,  10  Am.  St  Rep.  640,  the  Supreme  Ckiort 
of  Pennsylvania,  In  discussing  the  decree 
admitting  a  will  to  probate,  which  was  in- 
volved in  a  collateral  suit,  speaking  through 
Williams,  J.,  said:  "The  general  rale  on 
which  the  conrt  below  rested  its  ruling  in 
this  case  Is  well  settled.  A  decree  of  probate 
made  by  the  register  of  wills  is  a  Judicial 
decree,  and,  after  tbe  lapse  of  five  years 
vrithont  appeal,  it  Is  conduslve  as  to  the  real 
estate  disposed  of  by  It.  This  rale  has  been 
recognized  and  applied  In  many  cases,  among 
which  are  HoHiday  v.  Ward,  19  Pa.  486,  67 
Am.  Dec.  671;  Cochran  v.  Young,  104  Pa.  833; 
HcGay  v.  Clayton,  UO  Pa.  138,  12  AU.  800. 
But  the  general  proposition  thus  affirmed 
must  be  understood  as  qualifled  by  the  same 
censideratlona  that  quali^  the  conclusive- 
ness of  Judgments  at  law.  Of  these  the  most 
obvious  is  tbat  which  relates  to  the  Jurisdic- 
tion of  the  court  ovw  tbe  subject-matter  and 
the  persons  affected  by  the  Judgment  If 
the  conrt  has  no  Jurisdiction,  It  is  of  no  con- 
sequmce  that  tbe  proceedings  bare  been 
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formally  conducted,  for  th^  are  coram  non 
Judlce.  A  Judgment  rai^red  by  a  Justice 
of  the  peace  In  a  cause  OTer  which  he  has 
no  Jurisdiction  1b  Told,  notwithstandlns  serr- 
ice  may  have  been  r^ularly  made  on  the 
defendBot,  and  he  may  have  tBlIed  to  aM»eal 
or  talce  a  certiorari  within  the  time  prescrib- 
ed by  law.  A  Judgment  teaAvreA  in  the 
court  of  quarter  sessions  In  a  proceeOUv  ex- 
clusively within  the  Jurisdiction  of  the  com- 
mon pleas,  and  vice  versa.  Is  voiA  for  want 
of  Jurisdiction  In  the* court  rendering  the 
Judgment  So,  althoufi^  the  court  may  have 
Jurisdiction  of  the  Bubject-matter,  yet.  If 
there  was  no  Bervlce,  actual  or  constructive, 
on  the  defendant,  the  Judgment  is  void  for 
want  of  Jurisdiction  over  the  persons  to  be 
affected.  It  such  want  of  Jurisdiction  ap* 
pears  upon  the  record,  it  can  be  taken  ad- 
vantage of  at  any  time  and  in  any  court 
where  the  conclntivoiess  of  the  Judgment  Is 
the  subject  of  Judicial  inquiry.  The  reaaona 
for  this  Is  found  In  the  fkct  that  the  record 
of  the  Judgment  bears  <m  its  face  Uie  proof 
of  Its  illegality,  and  shows  the  want  of  pow- 
^  in  the  tribunal  to  rmder  It  When  it  is 
offered  as  a  conclusive  adjudication  betweeq 
the  parties,  an  inspection  shows  that  it  is 
not,  because  the  court  baa  no  power  to  make 
an  adjudication.  In  the  case  now  under 
consideration  the  Jurisdlctiffli  of  the  res^ter 
is  conferred  by  statute,  and  the  limitations 
within  which  it  is  to  be  eXMtdsed  are  very 
plainly  prescribed.  Within  these  limits  his 
decrees  are  conclusive.  Outside  of  tbem  he 
is  without  any  authority  to  make  a  decree, 
and  his  decree,  if  made,  Is  a  nullity.  The 
act  of  1S38  provides  that  'every  will  shall 
be  In  writing,  and«  unless  the  person  making 
the  same  shall  be  prevented -by  the  extrem- 
ity of  his  last  sickness,  shall  be  signed  by 
him  at  the  end  thereof  or  by  some  pmui  in 
his  presence  and  by  his  express  direction, 
and  in  all  cases  shall  be  proved  the  oaths 
or  affirmations  of  two  or  more  witueases, 
oUierwlse  said  will  shall  be  of  no  effect' " 

The  Suprone  Court  of  Georgia  In  the  case 
of  Gay  V.  Banders,  101  Qa.  OOlt  28  S.  B.  1010, 
in  passing  vpm  tlie  validity  of  a  decree  ad- 
mitting a  will  to  probate,  speaking  through 
Simmons,  C.  J.,  said:  *^he  paper  upon 
which  the  defoidant  rdled,  as  giving  au- 
thority tor  his  becoming  executor,  purported 
to  be  a  last  will  and  testament  but  was  at- 
tested by  (mly  <me  witness.  As  a  will  It  was 
void.  'All  wills  (except  nuncupativ*  wills) 
disposing  of  realty  or  personalty  •  •  • 
shall  be  attested  and  subscribed  In  the  pres> 
«nce  of  the  testator  by  three  or  more  com- 
petent witnesses.*  GlvU  Code,  I  3272.  And 
In  the  case  of  Thornton  v.  (Xiisholm,  20  (}a. 
338,  this  court  held  that  an  instrument  at 
tested  by  two  witnesses  only  was  void  as  a 
wUl.  A  Judgment  of  the  court  of  ordinary 
ordering  the  probate  of  sacb  a  papor  attest 
ed  by  one  witness  only  gives  that  paper  no 
effect  as  a  win  in  any  proceeding  in  which 
its  validity  may  be  called  In  question.  The 


court  of  ordinary  is  without  Jurisdiction  to 
render  such  Judgmmt,  which  is  therefore 
void.  Tbe  will  *  •  •  bad  been  provtti 
and  admitted  to  record;  and  yet  it  liad  -oo 
attesting  witnesses!,  as  appears  from  the  pro- 
bate itself.  *  *  •  It  is  conceded  that  U 
bad  no  subscrU)Ing  witnesses.  Tbe  will  was 
tfaertfore  utterly  void,  and  of  no  effect  It 
was  competent,  ther^ore,  to  move,  at  any 
time,  to  set  aside  the  Judgmnt  tit  the  or- 
dinary admitting  this  paper  to  proiwte.  It 
was  a  nnllity  upon  its  foce ;  and  In  favor  ot 
such  a  Jndgmmt  nothing  can  be  presumed.' 
Hooks  V.  Stamper  18  Oa.  471.  *A  will  at- 
tested by  (mly  two  witnesses  Is  void,  and 
can  derive  no  aid  from  probate  and  belns 
admitted  to  record.  The  Judgment  at  pro- 
bate is  not  merely  erroneous,  but  an  absolute 
nnllity  on  Its  face.  No  motion  to  set  aside 
is  requisite^  nor  Is  it  ever  too  late  to  arse  its 
invalidity.'  Cureton  t.  Taylor,  80  Oa.  490 
[IS  S.  B.  WSU"  TUB  case  Is  In  point  except 
SB  to  the  number  of  witnesses  required, 
whldi  are  three  in  Cteorgia  and  two  in  Ala- 
bama. 

Tbe  Alabama  cases  cited  and  relied  upon 
by  KBpeHaef*  counsel,  wtiOe  quoting  or 
pressing  the  general  rule  without  exception 
or  quallflcatlon,  do  not  conflict  in  conclusion 
with  the  presoit  holding.  lEany  oif  them 
dsal  with  foreign  wHls,  and  tbe  probate  tlme- 
oC  in  the  testator's  home  state  entitled  tbem 
to  iwobato  as  wills,  and  tbsr  became  valid 
bequests  of  personalty  and  which  said  pro- 
bate was  conclusive,  unless,  perhaps.  It  ap- 
peared npcHi  the  face  of  tlie  decree  that  tbey 
were  void  under  the  laws  of  the  sister  state, 
in  which  event  we  would  not  be  boand  by 
said  decree^  Reynolds  v.  Stockton,  140  H.  8. 
254,  11  Sup.  (3t  T73,  8S  L.  Ed.  4A4.  As  to 
real  estete,  however,  they  could  not  be  bind- 
ing on  our  courts,  as  a  devise  of  same,  un- 
less executed  in  ooitformUy  with  the  statutes 
oi  this  state. 

[B]  Tbe  law  of  the  domicile  prevails  as  to 
bequests  of  personal  iffOperty,  but  '*the  lex 
rel  sltee  prevails  in  regard  to  the  devise,  de- 
scent, or  heirship  of  real  estate,  because  it 
does  not  comport  with  the  dlgni^,  tbe  lnde> 
poidence^  or  the  security  of  any  indiV)«idait 
state  or  nation  that  these  Inddotte  sbould 
be  aflbeted  In  any  mann^  by  the  legislatlon 
or  the  dedSons  of  the  oourte  of  any  oth« 
nation  or  state  besideB  Itsdf."  Bedfldd  oa 
WUls,|S88;  BrockT.  S'rank,61  Ala.85.  A 
discussion  in  detail  of  the  numerous  Alabama 
cues  cited  by  counsel  for  appellee  can  serve 
no  purpose  other  than  to  prolong  this  opin- 
ion, and  we  will  discuss  those  two  which 
appear  to  be  in  conflict  The  others,  while 
approving  the  general  rule  as  to  the  condo- 
siveness  of  decrees  admitting  drills  to  pro- 
bate did  not  decide  the  abstract  questloii  that 
a  decree  void  upon  Ito  tase  could  not  be  col- 
laterally impeached,  and,  if  tiiey  did.  we 
would  not  hesiteto  to  ovarrule  them  as  being 
unsound.  We  cannot  sanction  any  ruling  up- 
holding and  giving  life  to  a  decree  or  jndg- 
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ment  which  Is  void  apon  Its  face.  The  case 
of  Matthews  HcDade,  72  Ala.  3T7,  did  not 
InvolTe  a  void  decree.  The  point  there  In* 
TolTed  was  whether  or  not  a  certain  Instru- 
ment, executed  contemporaneonsly  with  the 
will  of  James  McDade,  and  which  was  at- 
tested by  the  reQnlaite  number  of  witnesses, 
and  referred  to  In  the  will,  was  In  fact  a 
part  of  the  will.  In  other  words,  whether 
or  not  It  was  a  deed  or  will.  The  court  held 
that  the  probate  of  same  was  conclusive  on 
collateral  proceedings  that  It  was  a  testa- 
mentary document,  or,  rather,  that  It  was 
a  will.  The  opinion  does  contain  the  expres- 
sions that  "the  power  to  probate  a  will  nec- 
essarily Involves  the  power  to  decide  wheth- 
er the  paper  presented  for  probate  is  In  fact 
a  will  or  not  a  will.  Hence  It  has  been  held 
that  the  probate  of  a  forged  paper  as  a  will 
Is  binding  and  valid  nntU  revoked,  and  Is 
conclusive  on  collateral  assallment."  There 
the  paper  referred  to  contained  statutory  re- 
quirements as  to  execution,  and  the  decree 
was  not  void,  and  did  not  show  op  Its  face 
that  the  Instrument  admitted  to  probate  was 
not  a  will  under  the  law.  W%  do  not  think 
that  the  court  held,  or  would  have  held,  that 
the  probate  of  any  kind  of  paper  null  and 
void  as  a  will  was  made  a  valid  will  by  the 
probate  of  same,  especially  when  the  decree 
also  disclosed  the  Invalidity  of  said  paper 
as  a  will.  Of  course,  the  expression  as  to 
the  conclusiveness  of  a  decree  admitting  a 
forged  will  to  probate  can  have  no  bearing 
upon  the  present  case.  The  paper.  If  forged, 
evidently  purported  to  be  a  will  in  legal  form 
and  possessing  the  legal  requisites  of  a  will, 
and  was  therefore  such  a  paper,  as  upon  Its 
face,  gave  the  probate  court  jurisdiction. 
We  do  not  think  for  a  moment  that  a  decree 
admitting  a  paper  to  probate  would  be  up- 
held as  conclusive  by  any  court  If  the  said 
decree  recited  that  the  paper  was  forged,  or 
that  it  had  never  been  executed.  Here  we 
have  a  decree  which  recites  and  shows  upon 
its  face  that  the  paper  admitted  to  probate 
was  not  a  will.  The  case  of  Leatherwood  v. 
Sullivan,  81  Ala.  458,  1  South.  718,  was  deal- 
ing with  the  probate  of  a  foreign  wHI  upon 
the  certificate  of  the  Judge  of  the  Florida 
court  It  was  assailed  because  attested  by 
only  one  witness,  when  the  Florida  statute 
required  three  witnesses.  The  court  declined 
to  condenm  the  will  because  of  the  verity  of 
the  certificate  from  the  Florida  court,  and 
because  the  statute  of  said  state  was  not  in 
evidence,  and  properly  declined  to  take  Judi- 
cial notice  of  same.  The  "moreover  clause" 
In  paragraph  3  of  the  opinion  was  not  ded- 
sire  of  the  point,  as  It  had  already  been  de- 
cided. lIoieoTer,  this  identical  will  and  de- 
cree was  assailed  In  the  subsequent  case  of 
Sullivan  V.  Rabb,  86  Ala.  433,  6  South.  746, 
wherein  the  Florida  statute  was  introduced, 
and  the  court  would  not  or  did  not  invoke 
the  dictum  In  the  case  of  Leatherwood  v. 
Saliivaiit  mtna,  to  the  effect  that  the  probate 


decree  was  conduslv^  but  pretermitted  pass- 
ing npon  the  validity  of  the  instrument  aa 
a  will  as  wdl  as  the  validity  of  the  decree, 
but  proceeded  upon  the  theoiT  that  the  per- 
sonal representative  could  maintain  the  stilt 
whether  the  will  was  effectual  to  convey 
lands  or  not;  that  In  the  Instant  case  the 
power  of  an  administrator  was  coextensive 
with  the  executor  named  in  the  Instrument ; 
that,  when  the  title  to  the  land  Is  not  vested 
In  the  executor,  the  [>owers  are  practically  the 
same,  and  either  could  maintain  the  suit. 
Whether  the  decree  admitting  the  will  to  pro- 
bate was  or  was  not  valid,  the  probate  court 
bad  Jurisdiction  to  appoint  a  personal  rep- 
resentative, and,  if  he  was  named  or  des^- 
nated  as  executor  when  It  should  have  been 
administrator,  the  Issuance  of  letters  was  Ir- 
regular, but  not  void  or  open  to  collateral  at- 
tack. Just  as  we  would  no  doubt  hold  in  tlie 
present  case.  If  It  was  necessary  to  pass  up- 
on the  question,  as  the  decree  admitting  the 
will  to  probate  could  be  declared  void,  yet 
the  Issuance  of  letters  to  the  persons  named 
as  executors  would  be  irregular,  but  would 
operate  to  clothe  them  with  the  right  to  ad- 
minister upon  the  estate  until  thtir  said  ap- 
pointment was  revoked  upon  direct  attack. 

The  case  of  Vanderpoel  v.  Van  Valken- 
burgb,  6  N.  T.  100,  Is  not  In  conflict  with  this 
oi^nion.  It  was  not  dealing  with  a  decree 
void  on  its  face.  This  will  Involved  person- 
alty only  and  was  decided  upon  a  statute 
not  set  out  The  two  Virginia  cases,  Vaugh- 
an  r.  Doe,  28  Va.  2S7,  and  Parker  v.  Brown, 
47  Va.  654,  did  not  deal  with  decrees  void 
on  their  face.  In  each  case  the  wills  were 
valid  as  bequests  of  personalty,  and  as  such 
were  entitled  to  probate,  but  they  were  not 
sufiiclently  attested  to  operate  as  a  devise  of 
realty.  The  court,  however,  held  them  con- 
clusive for  all  purposes  upon  collateral  at- 
tack after  the  expiration  of  seven  years.  We 
are  not  much  impressed  with  this  holding, 
unless  it  can  be  Justified,  and  as  the  opinion 
seems  to  Indicate  that  it  was,  by  a  Virginia 
statute,  much  broader  than  onr  own,  which 
not  only  limited  the  right  to  contest  to  seven 
years,  but  further  providing  that,  If  not  con- 
tested within  that  time,  "the  probate  shall 
be  forever  binding."  The  case  of  Dublin  v. 
Cbadboum,  16  Mass.  433,  is  not  in  point 
It  merely  involved  the  competency  of  the  at- 
testing witnesses,  and  to  all  intent  and  par> 
pose  the  instrument  and  decree  purported 
validity  upon  the  face  thereof. 

Mr.  Van  Fleet  in  his  work  on  Collateral 
Attack,  p.  224,  states  that:  "Although  a  will 
which  lacks  the  statutory  number  of  wit- 
nesses, when  presented  for  probate,  affirma- 
tively shows  that  it  Is  a  void  piece  of  paper, 
yet  the  cases  all  agree  that  its  probate  is 
simply  erroneous  and  not  void."  He  cites  in 
support  of  the  assertion  the  cases  above  dis- 
cussed, and  none  of  them  hold  that  the  pro- 
bate of  a  paper  absolutely  void  as  a  will  is 
cendusiTe  that  it  is  a  valid  will.  It  la  true 
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the  Virginia  cases  lield  ttiat,  thongb  tbe  wills 
conelderecl  were  not  execated  so  as  to  doTlse 
real  estate*  tbej  became  operatlye  as  such 
after  seven  years  from  tbe  probate  thereof, 
If  not  contested  within  that  period;  bat  It 
does  not  appear  that  the  paper  probated  was 
a  void  document  as  a  will.  It  may  have  been 
good,  under  the  law  then  existing,  as  a  will 
of  personal  property,  nor  does  It  appear  any- 
where In  the  report  of  tbe  cases  that  It  was 
even  contended  that  the  documents  were  Told 
as  wills.  Tbe  only  point  made  against  them 
was  that  they  were  not  so  executed  as  to 
operate  as  valid  devises  of  real  estate. 

In  tbe  case  at  tar  the  probate  coort  did 
not  attempt  to  declare  the  Instrunient  a  valid 
devise  or  bequest  of  property,  but  found  that 
it  was  not  execated  as  such  nnder  tbe  stat- 
ute, and  evidently  proceeded  upon  the  erro- 
neous theory  that  tbe  Inatnunent  was  a  will 
and  wtlfted  to  probate,  notwithstanding  It 
was  not  valid  as  a  devise  or  bequest  of  prop- 
erty, onus  theory,  however,  while  sustained 
In  some  JarlsdicttoDS,  Is  not  in  harmony  with 
our  conqileta  statutory  system  as  to  tbe  axe- 
cutlcm  and  ivobate  of  wills,  as  denumstrated 
in  the  first  part  of  this  opinion ;  but,  If  such 
could  be  tbe  caa^  In  this  Jurisdiction,  it 
would  avail  the  aivellM  nothing,  for,  U  the 
courts  could  uphold  the  will  as  a  testamoi* 
tary  document.  It  would  be  for  limited  pur- 
poses and  could  not  be  oonstroed  by  the  pro- 
bate court,  or  any  other  court,  as  a  valid 
dlqxNBitlon  of  vnintj  when  attested  by  but 
one  witness,  and  whidh  Is  In  tbe  teeth  of 
the  statute  which  reqnlrss  two. 

As  the  appellee  bases  ha  sole  claim  to  or 
interest  in  the  land  sought  to  be  partitioned, 
under  the  will  In  questicHi,  she  shows  that 
she  has  nothing  to  be  partitioned,  and  her 
bill  la,  ther^re,  wanting  In  equity.  The 
law  and  equity  court  erred  In  overruling  the 
demurrer  to  the  bill  and  one  will  be  here 
rendered  sustaining  the  general  donurrer  for 
wan^  of  equity. 

The  decree  of  the  law  and  equUy  court  is 
reversed.  One  Is  here  roidered  sustaining 
the  demurrer,  and  the  cause  Is  remanded. 

SIMPSON.  MAYFIBLD,  SAYRB,  and 
SOMBRVILLB},  JJ.,  COncor.  DOWDEXXb  O. 
J.,  not  sitting. 

McOLBLLAN,  J.  (dlssentinif).  Tbejarlsdic- 
tion  of  the  probate  courts  of  this  state  of 
proceedings  to  probate  wills'  being  In  rem 
and  original,  general,  and  final,  and  hence 
immone  from  collatenl  assallment  (save  for 
fraud),  It  seems  clear  to  nie  upon  all  well- 
considered  authority  that  the  decree  of  pro- 
bate of  the  paper  propounded  as  the  last 
will  and  testament  of  J.  W.  Shomo,  deceased, 
cannot  now  In  tbto  collateral  my  be  brought 
Into  question  and  thereupon  pronounced  void* 
thou^  of  course,  xtpon  direct  attach  the 
conclusion  must  have  beoi  fatal  to  this  de- 
cree of  probate. 

The  following  decisions  and  texts,  among 


others,  demonstrate,  as  I  view  it,  the  Bound* 
ness  of  the  opinion  Just  stated:  Brodi  v. 
Frank.  CI  Ala.  85,  88;  Matthews  v.  HcDade, 
72  AJa.  386;  Leatherwood  v.  SuUlvan,  81 
Ala.  458,  462,  1  South.  718;  Goodman  r. 
wmter,  64  Ala.  410,  426,  88  Am.  Rep.  13; 
Dickey  v.  Vann,  81  Ala.  425.  42&-431,  8 
South.  185;  Hunt  v.  Acre,  28  Ala.  580.  S93, 
584;  McCann  v.  Sllla,  55  South.  303;  and, 
also.  Van  Fleet  on  Col.  Attack,  pp.  224,  609; 
Herman  on  Estoppel,  p.  112;  E>ablln  v.  Chad- 
bourn,  16  Mass.  433,  approvingly  dted  in 
Ooodman  v.  Winter.  64  Ala.  at  page  426,  88 
Am.  Rep.  13;  Shultz  v.  Sanders,  38  N.  J. 
Eq.  pp.  166, 157;  1  Woemer's  Law  of  Admln- 
latration.  p.  328;  Tarver  v.  Tarver,  9  Pet 
174,  180,  9  L.  Ed.  91. 

In  my  opinion  the  sole  effect  of  the  recital 
that  one  witness  only  attested  the  instra- 
ment,  whereas  the  statute  requires  two,  was 
and  Is  to  show  that  the  probate  court  egre- 
giously  erred  In  allowing  tbe  probate  of  tbe 
thus  imperfectly  executed  testamentary  Lo- 
stmment  That  fact  did  not,  could  not,  de- 
feat the  Jurisdiction  of  the  court — ^the  only 
condition  wherefrom  the  utter  invalidity  imF 
its  decree  could  result.  The  idea  that  a 
decree  in  a  proceeding  in  rem  pronounced  lur 
a  court  competently  Jurlsdlctloned  to  so  pro- 
nounce is  absolut^  void  because  it  plainly 
disobeys  the  law  la,  it  seems  to  me.  a  start 
ling  proposition,  the  consequences  <a  which 
will  be,  if  applied,  profound,  wlde-s^esd* 
and  recurrently  surprising.  Res  adjudlcata, 
as  referred  to  collateral  assallment,  becomes 
a  shadow  merely,  Instead  of  a  wholesome 
and  Imperatively  necessary  doctrine.  If  such 
an  idea  finally  and  fully  prevails.  BrtxA.  v. 
Frank,  supra;  other  authorities,  supra.  The 
idea  was  soundly  refuted  in  Shnlts  v.  Sanders, 
38  N.  J.  Eq.  156,  whore  It  was  said:  "A  coort 
of  general  Jurisdiction  may  misconstrue,  mis- 
apply, or  plainly  disobey  the  law  In  pro- 
nouncing Jodgmoit,  yet,  so  loi^  as  Its  Jud^ 
ment  remains  unreversed.  It  unalterably 
binds  the  parties,  and  pronounces  tte  law 
which  defines  and  determines  their  rights  In 
the  npjtlcnlar  case.  •  •  *  Tbe  decision 
of  a  domestic  court  acting  within  the  scops 
of  its  powers  has  Inherent  in  It  sndk  con- 
elusive  force  that  It  cannot  be  duOIonged  cot 
laterally,  and  sach  decision  definitely  binds 
all  parties  embraced  In  it,  unless  on  objection 
to  the  court  itaelft  or  in  a  iikm^  ooum  o/ 
oppeUate  procedKre.  Such  Judicial  act  may 
be  voidable,  but  <i  not  void.  Even  If  ad- 
mitted erroneous,  such  error  cannot  be  set 
up  against  a  decree  In  a  oollatnal  proceed- 
ing founded  on  the  decree."  (Italica  sop* 
pUed.) 

It  is  not  rationally  possible  to  avert  Ok 
consequence,  in  conclusion,  of  an  anAlcalili 
general  principle  by  the  mere  tact  that  hi 
the  case  or  cases  It  was  thraetofbre  an- 
nounced the  particular  circumstances  thoe- 
of  do  not  accord  with  the  case  mtder  Jodr 
ment  l^e  doctrine  of  res  adjndlcata  may 
be  incorrectly  allied  In  a  concr^  cas^ 
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thereby  leading  to  an  Incorrect  result;  bnt 
tbls  cannot  reflect  upon  tbe  doctrine.  So  it 
may  be  said  with  every  assurance  of  sound- 
ness that,  whether  the  question  of  probate  of 
a  paper  as  a  will  by  a  court  of  com[>etent 
Jurisdiction  arises  over  the  validity  (against 
collateral  attack)  of  a  decree  of  a  nondomes- 
tic  court  of  probating  power,  or  over  that  of 
a  decree  of  such  a  court  in  this  state,  the  ap- 
plicable doctrine  of  res  adjudlcata  Is  funda- 
mentally the  same.  Jurisdiction  of  the  sub- 
ject-matter to  so  pronounce  Is  and  must  be 
the  controlling  factor.  So  the  doctrine,  as 
respeci^  testamentary  papers.  Inspired  this 
expression  In  Broc^  t.  Frank:  "In  the  ab- 
sence omtatutory  provisions  In  regulation  of 
the  8ub|ect,  the  sentence  of  probate  In  the 
proper  tirlbnnal  of  the  domicile  of  the  testa- 
tor is  (joncluslTe  everywhere,  a»  to  tlie  ca- 
pacity <^f  the  (e»(ator,  the  due  cwecutfon,  and 
valtditv  of  the  witt,"  (Italics  supplied.)  In 
the  language  of  the  Lord  Ohancellor:  "No 
othur  court  could  go  back  upon  the  factum, 
ancT  raise  any  question  upon  the  validil?  of 
tbe  will."  The  assumption  that  public  policy 
ia  violated  by  the  probate  of  a  testamentary 
Instrum^t  which  la  not  attested  by  the  req* 
nlslte  number  of  witnesses  is,  as  I  view  It, 
manifestly  untenable.  Will  or  no  will,  is 
the  Inquiry  submitted  to  the  court  of  gen- 
eral and  exdvalTe  Jurisdiction  In  the  prem- 
ises. Compr^oided  within  the  Inquiry  is, 
u  appears  from  the  foregoing  statement  tak- 
&i  from  Brock  v.  Frank  (and  others  might 
t>e  added),  whether  the  paper  was  duly  ex- 
ecuted. In  deciding  the  Issue  so  submitted 
the  probate  court's  decree  may  be  obviously 
erroneous,  but  It  cannot  be  opposed  to  public 
policy,  for  the  simple  reason  that,  under  the 
charter  of  Its  existence,  such  a  decree,  when 
tbe  probate  court's  Jurisdiction  Is  invoked  to 
determine  the  inquiry  of  "will  or  no  will," 
only  expresses  the  Judldal  prerogative.  The 
allusion  to  public  policy  in  Knox  v.  FauU, 
95  Ala.  507,  11  South.  156,  and  In  Jordan  v. 
Thompson,  $7  Ala.  page  471,  has  reference 
patently  to  the  instrument,  to  Its  provisions, 
and  not  to  the  decree  of  the  court  invoked 
to  probate  It 

Leatberwood  v.  Sullivan,  81  Ala.  458,  462, 
1  South.  718,  is,  In  my  opinion,  decisive  of 
tbe  question  now  under  consideration.  The 
suggestion  that  the  pertinent  language  of 
the  pronouncement  was  dicta  In  that  case  Is 
refuted  by  reference  to  the  Issues  In  the 
litigation.  D.  F.  Sullivan,  resident  of  Flori- 
da, died  leaving  a  testamentary  Instrument. 
He  owned  lands  in  Escambia  county,  Ala. 
Tbe  testamentary  instrument  was  attested 
"by  only  one  witness,"  a  certified  copy  there- 
of being  introduced  In  evidence,  as  was  also 
a  certificate  of  the  Judge  of  probate  in  Es- 
cambia county,  Fla.,  stating  that  the  Instru- 
ment had  been  "regularly  proved  and  estab- 
lished." M.  S.  and  Emily  S.  Sullivan  were 
named  as  executors  In  the  Instrument  and 
letters  testamentary  were  Issued  by  the  Flo- 
rida court  to  them.   Tbe  probate  court  of 


Escambia  county,  Ala.,  upon  certificate  of 
the  Florida  judge  of  probate  as  Indicated,  Is- 
sued letters  testamentary  to  the  SuUlvans. 
The  action  was  detinue,  brought  by  the  ex- 
ecutors, "for  the  recovery  of  ■  35  pieces  of 
timber,  more  or  less,  allured  to  have  been 
cut  from  section  13,  township  2,  and  range 
6,  in  the  county  of  Etcamibia,  Ala"  (Italics 
supplied.)  Tbe  r^ht  of  the  plaintiffs  to 
maintain  the  action  was  questioned;  and  one 
ground  th^eof  went  to  the  sufficiency  of  the 
certificate  of  the  Judge  of  the  Florida  court 
in  granting  letters  testamentary,  and  so  up- 
on the  theory  that  the  Issuance  of  the  let- 
ters testamentary  by  our  probate  court  to 
nonresident  executors  was  conditioned  upon 
the  statute-defined  (Code  1876,  H  2379-80; 
Code  1907,  II  2556-7)  facta,  vIe.,  that  such 
persons  were  named  as  executors  in  wills  reg- 
ularly probated,  and  that  a  copy  of  the  will 
probated  In  another  state,  undOT  which  will 
such  nonresident  «ecutor  has  been  appoint- 
ed, '^gether  with  a  oertiflcate  of  the  Judge 
of  the  court  in  which  the  will  was  probated, 
that  such  will  was  r^larly  proved  and  es- 
tablished, and  that  lettm  testamentary  were 
Issued  thereon  to  the  person  aii>lying  for  let* 
ters  on  same  in  this  state.  In  accordance  with 
the  laws  of  the  state  or  territory  in  which 
such  original  lettOTs  were  granted.  •  *  •'• 
From  this  status  of  fiict  and  law  It  readily 
app^ra  that  thia  court  in  Leatherwood  v. 
Sullivan  was  spedflcally  Invited  to  determine 
the  questions  it  did  decide  in  these  words: 
rrhere  Is  no  merit  in  the  other  objection 
urged  to  the  suffldent?  of  the  certificate 
made  by  the  Judge  of  the  court  In  Florida, 
which  granted  the  original  letters  to  the 
plaintiffs.  The  will,  it  Is  said,  has  but  one 
witness,  and  the  laws  of  Florida  require 
three  witnesses  to  such  a  paper.  The  record 
falls  to  show  what  is  the  law  of  Florida  on 
this  subject,  and  we  can  take  notice  of  the 
statutes  of  other  states  only  when  they  are 
Introduced  In  evidence.  Moreover,  even  were 
this  true,  the  probate  of  the  wQl  and  the 
grant  of  letters  by  a  coTot  of  competent  Ju- 
risdiction iu  Alabama  would  not  for  this 
reason  be  rendered  void.  Such  Judgment  of 
probate  would  be  valid  until  set  aside,  and 
would  not  be  subject  to  collateral  attack, 
as  is  here  attempted  by  objecting  to  the 
Introduction  of  the  letters  testamentary  in 
evidence.  Dickey  v.  Vann,  preset  term  [81 
Ala.  425,  8  South.  195];  Brock  v.  Frank.  61 
Ala.  85;  Ward  t.  Gates.  43  Ala.  615;  Good- 
man V.  Winter,  64  Ala.  410  [38  Am.  Rep.  13)." 

This  pronouncement  In  the  Leatherwood- 
Sulllvan  appeal  has  loiv  since  become  a 
rule  of  property  in  this  state;  and  consid- 
erations of  the  hlgjieat  momesit  forbid  In 
this  late  day  a  departure  from  its  ruling, 
whatever  may  have  been  held  elsewhere.  To 
avoid  its  effect  as  a  ^olesome  precedent  In 
this  regard  on  an  untenable  assumption  Uiat 
its  pertinent  announcement  la  dicta  Is,  aa  I 
view  It,  unfortunate. 

I  thoref ore  dlasoit; 
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(Sapremd  Court  of  Alabama.    Not.  21,  1911. 
Rehearing  Denied  Feb.  15.  1912.) 

1.  Contracts  (|  247*)— Bdildimg  Contsaotb 

—MODinCATIONS— BUBDEN  OF  PROOF. 

A  party  to  a  building  contract,  which  fix- 
es the  time  for  the  completion  of  the  work  and 
makes  time  of  the  essence,  has  the  burden  of 
proving  a  subsequent  change  io  the  contract, 
extending  the  time  for  the  completion  of  the 
work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1139;  Dec  Dig.  1  247.*] 

2.  Etidbkck  (i  696*)— MoomcATiOH  OF  Con- 
tract—Wkioht  OF  EIVIDKWCB, 

The  proof  of  a  parol  alteration  of  a  writ- 
ten contract  must  be  clear  and  satisfactory, 
where  the  change  is  denied. 

[Ed.  Note.— For  other  cases,  see  Brideuce, 
Cent.  Dig.  S  2448;  Dec  Dig.  {  596.*] 

8.  Fbikoipal  and  Bubett  (|  82*)  —  Buzld- 
ina  CoirtBACTB— I^Biurr  or  Surety  of 
GonrucTOs. 

A  snre^  in  a  building  contractor's  bond 
is  bound  equally  with  the  contractor  for  the 
performance  of  the  contract,  and  is  equally  re- 
sponsible in  damages  for  any  failure  in  per- 
formance, and  the  surety,  ia  coming  to  the 
relief  of  the  contractor,  who  is  unable  to  carry 
out  the  contract  because  of  financial  embar- 
rassment, merely  does  bis  duty  to  the  owner, 
and  be  does  not  tber^v  furnish  any  new  con- 
sideration for  the  oifglnal  oontimct 

[Ed.  Note.— For  otlier  caiei,  aee  Principal 
and  Suret7.  Dec  Dig.  f  82.*] 

4.  Pbinoipai.  akd  Substy  (I  86*)— Contract 

OF  SaBETTSHIP. 

A  surety  of  a  building  contractor  is  charge- 
able with  knowledge  of  the  terms  of  the  con- 
tract limiting  the  time  for  the  completion  of 
the  work  and  making  time  of  the  essence,  and 
the  owner  need  not  call  the  surety's  attention 
to  the  time  limit  and  that  he  will  insist  on  it. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Dec  Dig.  |  86.*] 

5.  Contbacts  <i  305* )  —  Pbbfobuancb  — 
"Waivbb." 

An  owner  vbo  baa  employed  a  contractor 
to  erect  a  building  witbin  a  specified  time,  the 
contract  making  time  of  the  essence,  does  not 
waive  nonperformance  within  the  time  specified 
by  accepting  what  was  done  by  the  surety  of 
the  contractor  In  fnmiahing  financial  aid  to 
tbe  contiaetor  to  enable  blm  to  complete  the 
building,  though  he  may  not  be  able  to  do  so 
withbi  the  time  specifipd,  and  in  allowing  the 
work  to  go  on  to  completion  after  tiie  expira- 
tion of  tbe  time,  the  owner  not  being  in  fault 
for  the  delay,  a  "waiver"  operating  by  way  of 
an  estoppel,  or  being  supported  by  valuable 
consideration. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  S  805.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7375-7381;  vol.  8.  pp.  7831,  7832.] 

6.  EsTOFPU  (H  53,  56*)— CoHDuoT  AS  Basis 

OF  EmOFFSU 

Conduct  as  a  baris  of  estoppel  must  have 
been  intended  for  tbe  pattf  relyifig  on  estop- 
pel to  act  on,  and  he  must  have  been  induced 
to  act  on  it 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  fS  126.  127,  142;  Dec.  Dig.  ff  53, 
56.*] 


7.  Sft-Off  ahd  Gouktebclaiu  (J  27*)- 
BriLDiNQ  Contbacto— Damages— KEcoLT- 
uent. 

Where  tbe  time  fixed  for  completion  ii 
made  ol  tbe  easoice  of  a  building  contract,  tbe 
owner,  when  sued  on  tbe  contract,  may  recoup 
the  damages  anstalned  by  a  delay  in  the  com- 
pletion of  the  work. 

[Ed.  Note.<~For  other  caaea,  see  Set-Off  aid 
Counterclaim,  Cent.  Dig.  H  46,  46;  Dec  Dig.  f 

8.  Dauaoes  (1 122*)— Bbsace  of  ConrBACi- 

MEAStJRE  of  DAKAGES. 

The  measure  of  damages  resulting  from  a 
delay  in  the  completion  of  a  building  erected 
pursuant  to  a  contract,  fixing  a  time  for  tbe 
completion  and  making  time  of  the  essence,  is 
the  value  of  tbe  nae  of  the  building  for  tbe 
time  the  owner  was  deprived  thereof  by  the 
delay  of  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  309-319;  Dec  Dig.  {  122.*] 

Appeal  from  Chancery  Court,  Madison 
County;  W.  H.  Simpson,  Chancellor. 

Suit  by  the  Oarrlty-Hahn  Building  Com- 
pany and  another  against  tbe  Hantsrille 
Elks'  Club.  From  a  decree  for  complain- 
ants, defendant  appeals.  Reversed,  rendered, 
and  remanded. 

Walker  A  Spragins,  for  appellant  Strang 
&  Fletcher,  Cooke  &  Swaney,  and  Brlckell  & 
Smith,  for  appellees. 

DOWDELL,  a  J.  This  cause  was  sab- 
mitted  in  the  diancery  court  upon  the  plead- 
ings and  proof  as  noted  by  the  register, 
and  a  final  decree  rendered  by  the  chancel- 
lor in  favor  of  the  complainants  In  the  bill, 
from  which  tbe  present  appeal  Is  prosecuted 
by  the  respondent,  the  HontsrUle  Elks'  Gob. 
The  purpose  of  the  blU  Is  to  enforce  a  me- 
chanic's lien  on  the  property  described  for 
an  alleged  balance  Claimed  to  be  doe  for 
the  erection  of  the  described  tnilldlng.  A 
copy  of  the  contract,  whitb  was  In  writing, 
Is  made  an  exhibit  to  the  bill  By  the  terms 
of  the  written  contract  (arUcle  0)  the  work 
was  to  be  completed  within  10  months  trm 
the  receipt  of  the  flgored  drawings  fn»D  tiie 
architect  Time  became  and  was  made  aa 
essence  of  the  contract  by  the  provlstans 
th««of.  In  paiagraiAi  6  of  the  bUl  it  Is  al- 
leged that  after  the  work  was  began  a  new 
agreement  was  made  In  Jnly,  1906,  under 
which  .the  bnlldlng  was  to  be  completed 
witbin  a  reasonable  time  from  l^t  date. 
The  defendant  by  Its  answer  expressly  de- 
nied the  making  of  any  new  agreemoit  as 
alleged  In  the  bill  or  any  change  or  modifi- 
cation of  the  contract  as  to  the  time  of  tbe 
completion  of  the  bnUdlng,  and  farther  set 
up  In  Its  answer  to  the  bill  that  the  C(mtra<s 
tors  wholly  failed  to  complete  the  hollding 
wIthUi  the  time  stipulated  in  the  contract 
and  that  by  reason  of  the  ftillute  to  GOt^plete 
the  buUdlng  within'  tbe  time  limit  the  con- 
tract was  breached,  to  the  great  daoAge 
of  the  defoidant.  In  that  the  defoidant  was 
deprived  of  the  use  of  the  building  for  more 
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than  a  year, .  which  use  waa  reasonably 
worth  to  the  defendant  a  large  sum,  namely, 
more  than  $7,000,  aH  of  which  damages  the 
defendant  claimed  and  seeks  to  recoup 
against  the  claim  of  the  complainants  set  op 
in  the  bill. 

The  chancellor  in  his  decree  Ignored  the 
respondent's  claim  for  damages  sought  to  be 
recouped,  and  doubtless  upon  the  theory  that 
the  new  arrangement  as  alleged  in  the  bill 
between  the  parties  bad  been  established  by 
the  proof.  But  a  careful  consideration  of 
the  evidence  by  us  leads  us  to  a  different 
conclnslon,  and  under  the  statute  (section 
6955,  subd.  1)  we  are  required  to  weigh  the 
evidence  and  decide  on  the  facts  without  at- 
taching any  weight  to  the  decision  of  the 
chancellor. 

[1 , 2]  The  harden  rested  on  the  complain- 
ants to  establish  by  proof  the  alleged  change 
In  the  original  contract  While  parties  may 
vary  or  change  written  contracts  by  subse- 
quent parol  agreements,  yet,  when  a  change 
Is  averred  and  there  is  a  denial  of  It,  the 
proof  of  change  diould  be  clear  and  satis- 
factory. The  complainants*  testimony  here 
Js  not  of  that  cltor  and  satisfactory  charac- 
ter ;  besides,  the  weight  of  the  respondent's 
evidence  is  against  the  alleged  change  of 
the  original  contract  as  averred  in  the  blU. 

The  bill  contains  no  averment  of  an  estop- 
pel against  the  respondent's  right  to  claim 
damages  arising  out  of  a  breach  by  the  com- 
plainants of  the  original  contract  as  alleged 
In  the  respondent's  answer  to  the  bill.  Nor 
are  any  facts  stated  In  the  bill  on  which 
an  estoppel  In  favor  of  the  complainants 
against  the  respondentia  (3alm  of  damages 
might  be  predicated. 

[3]  The  snr^ies  on  the  bond  of  the  con- 
tractors, the  Ganity-Hahn  Building  Com- 
pany, which  was  given  for  the  falthfnl  per- 
formance of  the  contract,  were  In  law  equal- 
ly bound  with  their  prindpale,  the  Garrlty- 
Hahn  Company,  for  the  carrying  out  of  the 
contract  and  eanally  responsible  in  damages 
for  any  failure  In  performance,  or  breadi,  of 
said  omtract  on  Uie  part  of  their  said  prin- 
cipals. This  la  a  proposition  of  law  too 
plain  to  teqntee  citation  of  authorities. 
When  the  principals,  the  Garrlty-Hahn  Oom- 
pany,  becanae  of  financial  emtwrrassment, 
were  unable  to  carry  out  the  ccmtract  and 
their  saretles  came  to  their  relief  by  furnish- 
ing them  the  means  to  the  performance  of 
the  contract,  the  sureties  did  no  more  than 
was  their  duty  to  the  other  party  to  the  am- 
tract,  and  In  doing  so  it  was  for  thdr  own 
benefit  in  saving  themselves  from  damages 
consequent  upon  a  breach  of  the  contract  by 
their  principals;  and  in  no  sense  did  such 
action  furnish  any  new  or  additional  consid- 
eration to  the  original  contract 

[4]  The  snretieB  were  bound  to  know  the 
terms  of  the  contractr  the  performance  of 
which  they  guaranteed,  and  the  time  limit 


for  the  completion  of  the  building,  and  that 
time  was  an  elemrat  of  essence  of  the  con- 
tract 

[6]  l^e  respondent  was  under  no  legal 
duty  to  call  the  attention  of  the  sureties  to 
the  time  limit  In  the  contract  and  to  notify 
them  that  the  respondent  would  insist  on  It, 
and  therefore  could  not  be  held  to  waive 
It  in  accepting  what  was  done  by  the  sure- 
ties In  furnishing  financial  aid  to  their  prin- 
cipals, the  Garrlty-Hahn  Company,  In  order 
to  enable  them  to  complete  the  building,  al- 
though they  might  not  be  able  to  do  so  with- 
in the  time  specified ;  no  fault  or  blame  for 
the  delay  attaching  to  the  respondent.  A 
waiver,  to  be  binding,  must  operate  by  way 
of  an  estoppel  or  be  supported  by  a  valuable 
consideration.  28  Am.  &  Eng.  Ency.  Law 
(Ist  Ed.)  531. 

[$]  As  we  have  said,  no  new  agreement 
was  shown,  and  the  respondent  did  not  by 
its  conduct  estop  itself  to  <dalm  the  benefit 
of  the  time  provision  In  the  contract  Con- 
duct as  the  basis  of  an  estoppel,  must  have 
been  intended  for  the  other  party  to  act  on, 
and  he  must  have  been  induced  to  act  upon 
it.  Scharfenburg  v.  Town  of  New  Decatur, 
155  Ala.  651,  47  South.  95. 

[7,  S]  Time  being  of  the  essence  of  the 
contract  then  for  the  breach  of  this  provi- 
sion by  delay  In  the  completion  of  the  build- 
ing the  respondent  was  entitled  to  the  dam- 
ages sustained,  and  to  recover  the  same  by 
way  of  recoupment  when  sued  on  the  con- 
tract The  measure  of  damages  in  such  a 
case  Is  the  value  of  the  use  of  the  building 
for  the  time  that  the  owner  was  deprived  of 
the  use  by  the  delay  of  the  contractor.  6 
Cyc.  91;  Fidelity  &  Deposit  Co.  v.  Robert- 
son, 136  Ala.  379,  34  South.  933;  Hutchlns 
V.  Munn,  209  U.  S.  246,  28  Sup.  Gt  504,  62 
I*  Ed.  776. 

As  we  have  already  intimated,  by  merely 
allowing  the  work  to  go  on  -to  completion 
after  the  expiration  of  the  time  named  in 
the  ccmtnwt,  the  owner  6iA  not  ifaive  its 
claim  to  damages  for  delay,  and,  when  sued 
on  the  contract  the  owner  is  entitled  to 
recoup  the  dam^;es  sustained  by  audi  delay. 
Lawrence  County  Stewart  Bros.,  72  Aife. 
625,  81  S.  W.  1059;  Sinclair  t.  lUImadge, 
35  Barb.  (N.  T.)  602  ;  30  Am.  A  Eng.  Ency. 
Law  t2d  Ed.)  1280. 

It  follows,  therefore,  from  the  views  en- 
tertained by  na  and  herein  above  expressed, 
that  the  decree  the  ctiancellor  must  be 
reversed;  and  one  will  be  rendered  here, 
ordering  a  reference  to  the  regteter  to  ascer- 
tain the  balance  due  the  complainants  on 
the  contract  as  well,  also,  the  amount  of 
damages  sustained  by  the  respondent  on  ac- 
count of  the  delay  in  the  completion  of  the 
building,  to  be  allowed  as  a  set-off  against 
the  claim  of  the  complainants.  And  io  the 
holding  of  such  refer^ce,  both  parties  will 
be  allowed,  in  addition  to  testimony  already 
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taken,  to  offer  sndi  erldenoe  as  they  may 
see  fit,  that  Is  competent  and  rderant. 

Reversed,  rendered,  and  remanded.  AH 
the  Justices  concur. 


ELIJOTT  et  aL  V.  KILO. 
<Sai>reme  Court  of  Alabama.   Feb.  8, 1912.) 

1.  GBEDiroBs'  Suit  (|  11*)— Conditioit  Pbb- 

CEDEIfT— RBOOTEBT  OF  JUDQUENT. 

Under  Code  1907.  f  3740  et  aeq..  wUcb  ex- 
pressly aathorize  a  simple  creditor  to  bring  a 
bill  for  discoTery,  a  creditor  whoie  debt  is 
evidenced  bj  a  foreign  Judgment  need  not  bring 
salt  upon  or  obtain  judgment  thereon  in  this 
state. 

[Bd.  Note.— For  otber  cases,  see  Creditors' 
SiS^  Cent  Dig.  II 46HW;  Dec.  Dig.  1 11.*] 

2.  JuiT  (i  81*)— Bionr  »  Jubt  Trzu— Bill 

■OB  DiSCOTEBT. 

Code  1907,  |  8740  et  8eq„  which  provide 
that  a  judgment  creditor,  or  a  simple  creditor 
witbont  judgment  or  lien,  may  maintain  a  bill 
for  disoore^  of  tiie  assets  of  the  debtor  sub- 
ject to  the  payment  of  debts,  is  not  onconsti- 
tutional  as  impairing  the  tight  to  trial  by 
jury, 

[Ed.  Note.— For  other  cases,  see  Jnry,  Gent 
Dig.  iS  204-219;  Dec.  Dig.  |  81.*] 

S,  Gbeditobs'  Suit  (|  7*)— Gboohds— Fbattd- 

ULENT  CONVSTAnCBS.' 

It  is  not  necessary  that  a  creditors'  bill 
for  discovery  of  the  debtor's  assets  should 
show  any  fraudulent  conveyance  or  disposition, 
otber  than  the  concealment  of  the  assets  which, 
if  discovered,  would  be  liable  to  the  satisCae- 
tioD  of  comtuainant's  debt 

[Ed.  Mbte.— For  other  eases^  see  Creditors' 
Suit,  Gent  Dig.  H  8,  9-11;  Dea  Dig.  |  7.*] 

4.  GBEDXT0B8'   StHT    (|  89*)  ~BzZX  — ATBB- 
VBHTS    AB    TO    PbOPBBTT    SOVOHT   TO  BB 

Beached. 

A  creditors*  hill  for  discovery  of  the  debt- 
or's assets,  under  Code  1907,  |  8740  et  seq., 
which  alleges  as  a  fact  the  existence  of  prop- 
erty, and  that  It  Is  concealed  from  the  credi- 
tors,  and  that  it  can  be  discovered  and  subject- 
ed to  the  debts  only  by  the  aid  of  the  chancery 
court,  sufficiently  avers  the  necessi^  for  dis- 
covery, though  the  nature  and  location  of  the 
proper^  are  not  stated. 

r.  Note^FoT  other  caseb  see  Creditors* 
Cent  Dig.  H  lMr-184:  Dee,  Dig.  |  89.*] 

5.  Gbbditobs'  Suit  ({  22*)  —  Discovkbt- 
Pbopebtt  Outside  or  Staixs. 

A  creditors*  bill  tor  the  dbcovery  of  con- 
cealed assets  may  be  maintained  under  Code 
1907,  I  3740  et  seq..  although  the  property 
sought  to  be  discovered  is  outside  of  the  state; 
the  statute  expressly  providing  for  the  dis- 
covery of  property  wherever  located. 

[Ed.  Note. — For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  |  98;  Dec.  Dig.  |  22.*] 

9.  EguiTT  (I  39*)— Dbhubbu  to  &ij<— Ob- 
jection to  Diboovbbt. 

Where  a  court  of  ctiancery  acquires  juris- 
diction of  a  controversy  containing  some  ele- 
ment of  purely  equitable  cognizance,  it  does 
not  confine  its  remedy  to  mere  adjustment  of 
the  equity,  but  retains  the  case  and  adminis- 
ters complete  justice  between  the  parties,  al- 
though In  doiu  so,  it  may  decide  quesUous 
which  were  otherwise  of  purely  legal  cogni- 
zance; and  hence  a  bill  in  which  discovery  Is 
the  main  equity  is  not  demurrable  because 


some  addltfonal  reUef  Is  sought  that  may  be 
obtained  in  conjunction  therewith. 

[Bd.  Note.— For  other  cases,  see  BqoltT, 
Gent  Dig.  »  104-114;  Dee.  IMff.  {  89.*f 

7.  Gbeditobs'  Suit  ({  89*)  —  Dwwvbbt— 
Avebmbnts  or  Bnx. 

A  creditors*  bill  for  discovery  of  a  debt- 
or's concealed  assets,  brought  under  Code  1907, 
!  3740  et  seq.,  whidi  alleges  that  a  debtor  has 
no  visible  property  or  means  subject  to  legal 

firocesa,  and  utat  a  discovery  of  property  si- 
eged to  be  ovnied  by  the  debtor  U  necessary 
to  enable  complainant  to  readi  and  subject  it 
to  the  satisfaction  of  his  debt  snffidently 
shows  that  the  complainant  has  no  other  means 
of  ascertaining  the  facts  which  are  sought  to 
be  discovered,  and  that  those  facta  are  pecul- 
iar and  solely  within  the  knowledge  of  tne  de- 
fendant. 

[Ed.  Note.— For  other  casM,  see  Ch«ditors' 
Suit  Cent  Dig.  H  IMr-lMTDob  Dig.  |  88.*] 

Appeal  from  City  Court  of  Gadsdeu;  John 
H.  Disqae,  Judge. 

BlU  by  T.  S.  Kyle  against  J.  M.  EUlott 
Jr.,  and  others,  for  discovery.  From  a  de- 
cree overruling  demurrers  to  the  bill,  de- 
fendants appeaL  Affirmed. 

me  bill  alleges  that  K^e  noovered  a 
jadgment  against  Elliott  in  Tennessee  (nam- 
ing the  court  and  alleging  Its  JnriadlctloiO 
In  the  sum  of  $72,076.72,  which  had  been 
credited  with  the  snm  of  842306,  leaving  a 
balance  stUl  due  on  said  Judgment  of  132,000, 
with  Intweat  It  is  then  averred  that  El- 
liott had  no  Tlaible  property  or  means  sub- 
ject to  legal  ivoceas  of  value  snffidoit  to 
pay  complainant,  and  complainant  Is  inform- 
ed and  brtlevei,  and  on  sucSi  InfonuatkHi 
and  belief  states,  that  said  Elliott  has  prop- 
erty, muns,  or  assets  not  acoesalble  onda 
l^al  iffooess,  or  Interett  In  proputy,  teal 
or  personal,  or  money,  or  dEeCta,  or  dioses 
In  action  whldi  are  not  accesslUe  under  le- 
gal process,  wbidi  are  Hable  to  Oe  mtSatK- 
tion  of  his  debts  to  oomplalnant,  but  the  Idnd 
and  description  of  said  property,  and  how 
it  Is  held.  Is  kept  concealed  and  hidden  out 
la  unknown  to  comidalnant,  and  that  the  dis- 
covery of  the  same  by  the  defendanta  herein 
named  is  necessary  to  enable  comidalnant  to 
readi  and  subject  same  to  the  satisfactkm  of 
said  debt  owing  complainant  by  said  defend- 
ant Complainant  thw  on  Informatltni  and 
belief  states  Uiat  tbe  defendant  has  and 
owns  cotaln  valuable  IntereetB,  title,  dalm, 
or  estate  In  the  following  corporatloiiB,  to 
wit:  Here  follow  a  list  of  corporations.  It 
is  then  aU^^  that  the  corporattons  have 
their  principal  place  ot  business  In  Etowah 
county,  Ala.,  and  that  said  Elliott  holds  and 
owns,  or  owns  held  by  another  or  others, 
stock,  bonds,  notes,  or  other  propwty  Inter- 
ests, real  or  personal,  liable  to  the  saUsfac- 
tlon  of  plaintUTs  debt  but  not  accessible 
under  legal  process;  that  the  kind  and  de- 
scription of  the  property,  and  how  held,  is 
kept  concealed  and  bidden  out  and  Is  un- 
known to  complainant,  and  the  discovery 
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of  the  same  la  necessary  to  reach  and  snb- 
ject  the  same  to  the  satisfaction  of  said 
debt.  It  is  then  alleged  that,  as  trustee  for 
bis  wife,  he  has  from  time  to  time  conveyed 
to  himself  as  such  trnstee,  or  has  had  others 
to  convey  to  him  as  such  trustee,  valuable 
property,  and  has  conveyed  valuable  proi>- 
erty  to  his  wife,  and  that  sacb  conveyances 
by  him  to  his  wife  were  voluntary  and  with- 
out consideration,  and  the  said  property  1b 
liable  to  the  debt  above  set  out,  but  not  ac- 
cessible under  legal  process,  etc.  Then  fol- 
low to  each  of  the  defendants  named  cer- 
tain Interrogatories;  also  certain  Interroga- 
tories to  James  M.  Elliott  Jr.,  and  to  his 
wife.  A  number  of  demurrers  were  filed, 
raising  the  point  that  there  was  no  Judgment 
In  Alabama  against  J.  M.  Elliott,  Jr^  and  no 
excuse  given  for  not  baving  obtained  one; 
also  raising  ttie  question  titiat  It  does  not 
appear  that  complainant  has  made  any  effort 
to  ascertain  what  property  Elliott  owns  sub- 
ject to  execution ;  and  other  grounds  raising 
the  sufficiency  of  the  allegation  as  to  the  ne- 
cessity for  the  dlsoovery. 

Hood  &  Murphree  and  Dortch,  Martin  & 
Allen,  for  appellants.  Goodhue  &  Black- 
wood  and  W.  J.  Boykln,  for  appellee. 

MATFIELD,  J.  Appellee  filed  this  his 
bill,  under  section  3740  et  seq.,  of  the  Code, 
as  a  creditor  of  J.  M.  Elliott,  Jr.,  one  of  the 
appellants,  for  a  discovery.  The  debt  alleg- 
ed to  be  due  and  owing  from  appellant  to 
appellee  was  evld^ced  by  a  judgment  in  the 
Supreme  Court  of  Tennessee  and  was  for 
more  than  f30,000.  There  is  no  allegation  or 
Insistence  that  any  suit  has  been  brought  In 
this  state  upon  that  judgment;  but  com- 
plainant falls  clearly  'Within  the  class  of 
simple  contract  creditors  who  are  expressly 
authorized  to  maintain  such  a  bill.  So,  un- 
der the  statute,  it  Is  wholly  Immaterial 
whether  the  bill  be  treated. as  one  by  a  Judg- 
ment creditor  or  one  by  a  simple  creditor. 
The  other  appellants  who  were  made  parties 
to  the  bill  were  corporations  and  individuals 
alleged  nominally  to  hold  or  control  the 
property  of  the  defendant  Elliott,  for  the 
purpose  of  secreting  it  from  the  complainant 
and  the  other  creditors  of  the  said  Elliott. 
The  constitutionality  and  validity  of  the 
statute  has  been  repeatedly  upheld  by  deci- 
sions of  this  court,  and  the  statute  has  Ijeen 
repeatedly  readopted  with  that  construction 
placed  upon  it.  The  respondents  demurred 
to  the  bill,  assigning  numerous  grounds, 
which  demurrer  was  overroled  by  the  trial 
court,  and  from  that  decree  this  appeal  Is 
taken. 

[1,  2]  We  cannot  agree  with  the  contention 
of  the  appellant  that  the  bill  Is  not  one  for 
discovery  under  the  statute  referred  to,  but 
that  It  Is  one  for  the  appointment  of  a  re- 
ceiver to  administer  upon  the  estate  of  an 
individual  before  death.  It  is  wholly  un- 
Deceesary,  under  this  statute,  for  the  com- 
67  SO.-48 


plalnant  to  bring  suit  In  Alabama  upon  his 
judgment  In  Tennessee,  and  to  obtain  judg- 
ment thereon  in  Alabama,  before  maintain- 
ing this  bin.  As  before  stated,  the  statute 
expressly  authorizes  a  simple  creditor  to 
maintain  the  bill. 

[3-6]  The  bill  sufficiently  avers  the  neces- 
sity for  discovery  by  alleging  the  existence 
of  assets  or  property  of  the  defendant,  which 
cannot  be  subjected  to  legal  process  because 
it  is  concealed  from  the  <TedltorB,  and  that 
such  assets  can  be  rendered  availing  to  the 
creditors  by  means  of  the  discovery  sought 
It  is  not  necessary  that  the  bill  should  show 
any  fraudulent  ooflveyance  or  disposition, 
other  than  the  concealment  of  the  assets 
which,  if  revealed  or  discovered,  would  be 
liable  to  the  satisfaction  of  complainant^s 
debt  This  the  bill  nnqnestlonably  does. 
Pollak  V.  BUUng,  131  Ala.  619^  82  South.  689. 

The  bill  is  not  a  mere  fishing  process,  to 
discover,  by  dience,  whether  the  defradant 
has  such  property — prt^rty  wblch  may  be 
ascertained  and  subjected  by  discovery,  but 
not  by  l^;al  process ;  but  it  alleges  as  a  fact 
the  ^stence  of  such  property,  and  that  It 
can  be  discovered  and  subjected  only  by  the 
aid  of  the  chancery  court.  It  is  not  neces- 
sary that  the  bill  should  describe  the  kind, 
character,  or  location  of  the  propoi?  sought 
to  be  reached  in  any  more  certain  or  definite 
terms  than  are  employed  in  this  bill,  for  the 
reason  that  it  is  one  of  the  objects  of  the 
bill  to  discover  these  facts,  which  are  un- 
known to  the  complainant,  though  known 
to  the  defendant  It  is  necessary  only  that 
the  bill  should  show  the  exlstoice  of  such 
property,  and  that  It  can,  by  the  equitable 
process  sought  ^  subjected  to  the.  payment 
of  complainant's  debt;  nor  does  It  destroy 
the  equity  of  the  blU  If  It  should  show  that 
the  property  souglit  to  be  dlsoovered  was 
beyond  the  limits  of  tbls  state,  because  the 
debtor  himself  was  brought  into  and  sub- 
jected to  its  jurisdiction,  and  the  statute 
makes  provision  for  such  cases,  whether  the 
property  be  within  or  without  the  state. 
Sweetzer  v.  Buchanan,  94  Ala.  C74, 10  South. 
562. 

[6]  As  was  said  by  Stone,  C.  J.,  In  Mont- 
gomery County  V.  McKenxle,  85  Ala.  549,  6 
South.  322,  when  any  contention  or  contro- 
versy contains  within  it  some  element  of 
purely  equitable  cognizance  and  a  court  of 
chancery  acquires  jurisdiction  of  the  con- 
troversy for  the  pnrpose  of  adjusting  the 
equity,  it  does  not  confine  or  limit  its  reme- 
dial administration  to  the  mere  adjustment 
of  the  equity,  but  retains  the  case  and  ad- 
ministers complete  justice  between  the  par- 
ties, although  In  doing  so  It  may  be  called 
on  to  decide,  and  does  decide,  some  ques- 
tions which  would  otherwise  be  of  purely 
legal  cognizance.  Consequently  the  bill  la 
not  demurrable  because  some  additional  re- 
lief is  sought,  that  may  be  obtained  in  con- 
nection and  conjunction  with  the  discovery 
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whldi  It  the  main  vpAtj  upon  which  tte  bill 

rests. 

[7]  The  bill  does  allege  tbat  the  facts 
sought  to  be  discovered  are  material,  and 
that  the  ascertainment  of  such  facts  la  in- 
dlBi>ensable  to  the  satisfaction  of  complaln- 
ant'B  debt  or  demand  against  the  defendant 
The  allegations  also  sufficiently  show  that 
the  complainant  has  no  other  means  of  as- 
certaining the  facts  which  are  soaght  to  be 
discovered,  and  that  those  facta  are  peculiar- 
ly and  solely  within  the  knowledge  of  the 
respondent 

These  are  the  only  grounds  of  demurrer 
insisted  upon,  and  we  d<f  not  think  that  any 
one  of  them  is  well  taken.  The  decree  of 
the  chancellor  overmling  the  demurrw  la 
therefore  afflrmad. 

Affirmed.  All  the  Justices  concur. 


WOIiPP  et  al.  T.  McGAUGH. 

(Supreme  Court  of  Alabama.    Dec.  '22,  1811. 

Rehearing  Denied  Feb.  16,  1912.) 
L  COITBTS  <|  2*)  —  JCBiamomir  —  FXB80NAI, 

AcnoKs. 

Jurisdiction  in  personal  actions  depends 
upon  the  aubject-matter  to  be  adjudged,  and 
the  presence  in  court  of  the  parties  whose 
rights  are  to  be  aflfected  by  the  judsment. 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent 
Dig.  {  1;  Dec  Dig.  8  2.«] 

2.  COUBTS    (S  17*)— JUBISniCTION— IRHBBBNT 
POWEB  or  CO0B3V-"JUBISDXCnOH  OF  80B- 

jbct-Matter." 

In  respect  to  jurisdiction  over  the  subject- 
matter,  by  which  is  meant  the  nature  of  the 
cause  of  action  and  of  the  relief  sought,  Juris- 
diction is  acquired  only  1^  the  OonstltatioD  of 
the  court 

[Bd.  Note.— For  other  caaa,  see  Conrts, 
Cent  Dig.  H  46-00;  Dee.  Dig.  |  17.* 

Tor  other  definitions,  see  Words  and  Phrases, 
vol.  4.  VP.  8880^  8887.1 

8.  GOUBTB  11  21*)-^UBIBDX0TI0n  OF  THB  PEB- 
BON. 

Jurisdiction  of  the  person  is  acquired  by 
the  court's  own  act,  by  its  process  properly 
issued  and  served,  or  by  voluntary  appearance 
of  the  defendant 

[Bd.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  H  6&-74 ;  Dee.  Dig.  |  21.*] 

4.  OouBTB  (5  7*)— JuBisnicTiON— "Local  ac- 
tioh" — "Thanbitobt  Aonow." 

Where  the  cause  of  action  can  arise  in 
one  place  only,  the  action  ii  local;  but,  if  the 
cause  of  action  is  one  that  might  have  arisen 
anywhere,  the  action  is  tran^tory. 

[Ed.  Note.— For  other  cases,  see  Oourta, 
Gent  Dig.  I  14 :  Dec  Dig.  |  7.* 

For  other  definitions,  see  Words  and  Phrases, 
TOt  5,  pp.  4202,  4208;  vd.  8,  pp.  7708,  7072- 
7074.1 

5.  COUKTS    ({  6*)— JcBiaDicnoN— Tbbspass. 

In  an  action  in  Alabama  to  recover  dam- 
ages  for  trespass  to  realty,  the  title  to  land 
cannot  be  adjudicated  and  is  only  for  damages, 
to  be  coerced  by  process  against  effects  of  de- 
fendant to  be  found  within  the  state,  and  hence 
is  personal,  and  its  inherent  character  as  such 


determines  Oie  jnrtsdlctlon  of  tbe  eomt  to 
Uie  subject-matter. 

[Bd.  Note.— For  other  cases,  see  Courts, 
Dee.  Dig.  |  6.*] 

0.  COTTBTB  (i  87*)-^JtTBnnacnon— PEasaoMAL 

Actions— Waiveb. 

Territorial  Jurisdiction,  or  venue,  may  be 
waived,  at  least  in  personal  actions. 

[Eld.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  fS  147-151;  Dec  Dig.  |  87.*J 

7.  Ooubtb  (I  18*)— Action  fob  Injitbies  to 

RtALTT. 

It  is  the  general  rule  that  actions  for  hi- 
JuriM  to  realty  must  be  bnnudit  In  the  forum 
rei  sltB. 

(Od.  Note.— E\)r  othw  eases,  see  Courts, 
Cent  Dig.  H  BO-68;  Dec  Dig.  |  18.*] 

8.  Courts  (J  24*)— Jubisdiction— Oonsest. 

OonBent  cannot  confer  jurisdiction  of  the 
subject-matter;  that  being  derived  only  from 
the  law. 

[Bd.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  H  70-78;   Dec  Dig.  f  24.*] 

9.  COTIBTS    (I  26*)— jDBISDIOnON— JUBZSniC- 
TION  OF  TBK  PKB80N— OONSKNT. 

Where  a  court  has  Jurlsdictitm.  of  the  sub- 
ject-matter, parties  may  confer  juilsdletlon  kA 
their  persons  by  submitting  tbemselves  to  Its 

Judgment 

[Ed.  Note. — For  other  cases,  see  OourtB, 
Cent  Dig.  gS  79,  80;  Dec.  Dig.  f  25,*] 

10.  Venue  (8  17*)— Tbb8FA88  — Waztxb  of 

Objection. 

Where  a  party,  having  cause  to  set  aside 
any  process  or  proceeding,  neglects  to  assert 
his  rights  within  a  reasonable  time,  the  objec- 
tion is  thereby  waived,  and  Code  1907,  S  0110. 
which  provides  that  a!)  actions  for  a  trespass 
to  land  must  be  brought  In  the  county  where 
Uie  land  lies,  and  that  summons  Issuing  con- 
trary to  that  section  must  be  abated  on  the 
plea  of  the  defendant,  is  within  sa6h  rule. 

[Ed.  Note. — For  other  cases,  see  Yenne,  Cent 
Dig.  SS  28-31;  Dec  Dig.  |  17.*] 

11.  COUBTB  (I  39*)— DSIEBHINATIOzr  OF  JU- 
BISDICnON. 

Where  it  appears  to  a  court  that  Its  judg- 
ment is  asked  in  a  case  which  it  haa  no  power 
to  decide  under  any  circumstances,  the  court 
should  repudiate  the  cause  ex  mero;  no  plea 
being  necessary  In  order  to  prevent  the  court 
proceeding  to  the  rendition  of  a  ti:^  Judgment 

[Bd.  Note.— Fm  other  cases,  see  Coniti^ 
Cent  Dig.  $  160;  Dec  Dig.  I  88.*] 

12.  CouBxa  (I  87*)— JumsDsmoH— Btatoto- 

BT  PBO VISIONS— WAIVBB. 

The  statutory  provisions  fixing  tiie  local 
jurisdiction  in  both  law  and  equity  courts  may 
be  waired  by  a  failure  to  make  timely  objec- 
tion. 

[Ed.  Note.— Fbr  other  cases,  see  Courts, 
Cent.  Dig.  H  147-161;   Dec  Dig.  |  37.*] 

13.  Justices  or  the  Peace  (|  60*)— Inju- 

BtES    TO    Real  PBOPEBTT— JuBISOICTtOK— 

Waiveb. 

Defendant  in  an  action  before  a  justice 
of  the  peace  of  M.  county  for  damages  for  tres- 
pass to  lands  in  L.  county,  did  not  plead  to 
the  jurisdiction  on  the  ground  of  the  locatim 
of  the  land  until  after  the  cause  had  been 
twice  continued,  once  at  the  instance  of  the 
plaintiffs  and  again  by  consent  of  the  parties 
and  after  plaintiffs  had  announced  ready  oo 
the  merits.  Code  1907,  i  0110,  requires  eocb 
actions  to  be  brought  in  the  county  where  the 
land  is  located.   Held,  that  deCendant  by  his 
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delay  had  mlrea  Ui  tight  to  plMd  In  alwte- 

ment 

[Ed.  Note.— For  other  cftses,  see  JostlccR  of 
the  Peaoe.  Gent  Vlg.  H  Dec.  Dig. 

I  «©.•] 

14.  JuamcBS  (w  thb  Puob  <|  1B0*)-^&fpui. 

— PLBJl  in  ABATEVnn^ABANDOMMBNT. 

The  Tight  to  plead  In  abatement,  having 
been  once  abandoned  In  the  jtiBttce's  court, 
cannot  be  rerived  hj  an  appeal  to  the  circatt 
court,  on  vrtiich  appeal  the  caae,  under  Code 
1907,  ft  4720,  mast  be  tried,  according  to  equi- 
ty and  justice  without  regard  to  any  defect  in 
the  process  or  proceedings  before  the  jnetice. 

[Bd.  Motb— For  other  cases,  see  Justices  of 
the  Peace,  Gent.  Dig.  8  509;  Dec  Dig.  | 
150.*) 

Appeal  from  Olrcalt  Court,  Montgomery 
County;  W.  W.  Pearson,  Judge. 

Action  by  B.  "Wolff  and  others  against  W. 
Paul  McGaugta.  Judgment  for  plaintiffs  be- 
fore a  Justice  of  the  peace,  and  on  appeal  to 
the  Circuit  Court  defendant's  plea  to  the  Ju- 
risdiction was  allowed  to  be  filed,  and  plain- 
tiffs reserve  the  qnestion.  Reveraed  and  re- 
manded. 

Tyson,  Wilson  ft  Hftrtlii,  for  appellants. 
H.  S.  HoujlitQn,  for  anwllee. 

SAYRB,  J.  In  their  complaint  in  this  ac- 
tion, which  was  begun  before  a  Justice  of 
the  peace  In  Montgomery  county,  the  plain- 
tiffs claimed  of  the  defendant  "the  sum  of 
$100  mesne  profits  as  damages  for  a  trespass 
committed  by  him"  on  certain  lands  in  Lown- 
des county,  "which  are  in  the  possesBion  of 
the  plainUCTs  and  u[>on  which  the  defend- 
ant unlawfully  entered,  thereby  putting  a 
tenant  upon  8al4  lands,  renting  the  same 
out,  and  collecting  from  said  tenant  said 
rents  for  the  years  1906,  X907,  190S,  and 
1909."  Judgment  went  for  plaintiffs.  Upon 
appeal  in  the  circuit  court,  the  defendant  of- 
fered to  file  a  plea  to  the  Jurisdiction  for 
that  the  suit  was  a  suit  for  trespass  to  real 
estate  situated  in  the  coun^  of  Lowndes. 
In  support  of  their  objection  to  the  filing  of 
this  plea  plaintiffs  showed  to  the  court  that 
the  defendant  had  offered  to  file  the  plea  in 
the  court  of  original  jurisdiction  upon  the 
trial  of  the  cause,  but  that  this  offer  had  not 
been  made  until  after .  the  cause  had  been 
twice  continued,  once  at  the  instance  of  the 
plaintiffs,  and  the  second  time  by  consent  of 
the  i>artleB,  and  after  plaintiffs  had  announc- 
ed ready  on  the  merits,  and  that  the  Justice 
of  the  peace  had  declined  to  allow  the  plea 
to  be  filed.  The  circuit  court  allowed,  the 
plea  to  be  filed,  and  plaintiffs  reserved  the 
question. 

It  Is  suggested,  and  doubtless  It  was  the 
case,  that  the  court  below  was  Induced  by 
the  decision  in  Earthaus  t.  N.  0.  &  St  L. 
Ry.  Co.,  140  Ala.  433,  37  South.  268,  to  hold 
that  the  plea  in  question  was  a  plea  to  the 
Jurisdiction  of  the  court  over  the  subject- 
matter  of  the  salt,  and  that  the  right  to 


plead  It  could  not  be  waived  In  any  manner. 
In  tliat  case  the  complaint  contained  counts 
In  trover  and  trespass  to  realty.  The  plea, 
addressed  to  the  complaint  as  a  whole,  took 
the  point  that  a  suit  for  trespass  to  realty 
in  Marshall  county  could  not  be  maintained 
in  the  circuit  court  of  Madison.  The  lan- 
guage of  the  count  Indicates  the  opinion  that 
a  plea  of  that  character  went  to  the  power 
of  the  court  In  such  sort  that,  If  the  facts 
stated  in  the  plea  were  true,  any  Ju^cment 
which  the  court  might  have  rendered  In  fa- 
vor of  the  plaintiff  on  the  count  In  trespass 
would  have  been  a  nullity.  The  specific  rul- 
ing was  that  the  Judgment  be  reversed  be- 
cause the  trial  court  refused  plaintiff's  of- 
fer to  obviate  the  plea  by  striking  the  count 
In  trespass,  the  court  saying  also*that  the 
plea  was  defective  because  not  limited  In 
purpose  to  the  quashing  of  the  summons  aa 
to  that  count,  all  of  which  would  have  fol- 
lowed with  equal  propriety  had  the  plea  been 
considered  as  taking  on  objection  which  the 
defendant  might  have  waived.  While  it 
seems  therefore,  that  what  waa  said  In  re- 
spect to  the  court's  utter  lade  of  power  to  rai- 
der a  Judgment  for  the  plalnttfl^  though  no 
plea  were  Inte^oised,  went  beytnid  the  neoea- 
slties  of  the  case,  it  must  be  conceded  that 
it  was  approprlatdy  said,  If  sound  In  princi- 
ple. 

[1-S]  Jurisdiction  In  personal  aeUona  de- 
pends upon  two  elements:  The  suhJect-mat- 
ter  to  be  adjudged;  the  preaence  In  court 
of  the  parties  whose  rights  are  to  be  affected 
by  the  Judgment.  In  respect  of  aubject-mat* 
ter  the  court  acquires  Jurisdiction  the 
act  of  Its  creation;  It  Is  Inherent  In  the  con- 
stitution of  the  court  The  other  etrawit 
it  acquires  by  its  own  act  by  its  process 
properly  Issued  and  served,  or  by  volon- 
tary  lytpearance  of  the  defendant  Lamar  v. 
Oommisslonm'  Court,  21  Ala.  772.  "By  Ju- 
risdiction over  the  subject-matter  Is  meant 
the  nature  of  the  cause  of  action  and  of  the 
rell^  soo^t"  Coopw  v.  B^nolds,  10  WalL 
316,  19  L.  Ed.  081. 

[4]  Originally,  venue  entered  Into  the  ques- 
tion of  Jurisdiction  in  all  cases,  and  all  ac- 
tions were  local.  This  arose  out  of  the  na- 
ture of  trial  by  Jury  In  which  the  Jurors,  who 
were  but  witnesses,  were  taken  from  the  vic- 
inage because  they  were  presumed  to  know 
the  parties  and  the  facts.  Later,  when  It  be^ 
came  necessary  to  meet  the  case  of  debtors 
who  had  learned  to  run  away,  transitory  ac- 
tions were  Invented.  The  courts  finally  set- 
tled upon  this  distinction:  If  the  cause  of 
action  was  one  that  might  have  arisen  any- 
where, then  the  action  was  transitory;  but 
If  the  cause  of  action  could  arise  In  one  place 
only,  then  the  action  was  local.  Actions  for 
trespass  to  land  are  still  classed  with  local 
actions  under  our  statute,  which  provides 
that:  "All  actions  for  the  recovery  of  land. 
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or  of  the  possession  thereof,  or  for  a  tres- 
pass thereto,  must  be  brought  in  the  county 
where  the  land  lies;  a  ii<immons  Issuing  con- 
trary to  this  section  must  be  abated  on  the 
plea  of  the  defendant."  Code,  i  6110.  The 
rule  of  the  common  law  concerning  ]nrisdi<>- 
tlon  in  local  causes  was  based  upon  the  the- 
ory that  such  actions,  being  In  the  nature  of 
suits  in  rem,  should  be  "prosecuted  ^nere 
the  thing  on  which  they  were  founded  wns 
situated."  Casey  t.  Adams,  102  U.  S.  60. 
26  L.  Kd.  52.  It  may  be  true  that  the  action 
of  ejectmebt  and  the  possessory  actions  par- 
take of  the  nature  of  suits  in  rem  for  the 
reason  that  the  court  undertakes  to  deliver, 
the  land;  but  it  is  true  in  a  limited  way  on- 
ly, because  those  actions  are  prosecuted  with- 
out a  preliminary  seizure  of  the  subject-mat- 
ter,  and  jurisdiction  must  be  acquired  by 
personal  service  upon  tlie  def^dant 

{I]  It  iB  not  perceived,  bowever,  that  an 
action  to  recover  damages  for  trespass  to 
realty  partakes  In  any  degree  whatsoever 
of  the  nature  of  an  action  in  rem.  In  tres- 
pass, In  this  state  where  the  title  to  land 
cannot  be  adjudicated  In  the  action  of  tres- 
pass, the  whole  prayer  is  for  reparation  In 
damages  to  be  coerced  by  process  against 
any  effects  of  the  d^endant  to  be  found 
wltbin  the  state.  Xot  being  brought  for  the 
specific  recovery  of  lands,  tenements,  or 
heredltammts,  tiie  action  Is  personal.  3 
Bour.  Inat.  2611;  Hall  v.  Decker,  48  Me.  256; 
Unscott  T.  EMller,  B7  Me.  400.  Inherently 
the  action  Is  personal,  though  the  statute 
BtUl  leaves  it  In  the  same  category  as  to  ven- 
ue with  local  actions.  Its  inherent  char- 
acter also  determines  the  jurisdiction  of  the 
court  aa  to  subject-matter ;  Its  treatment  as 
a  local  a<tlon,  under  the  statute,  determines 
the  territorial  Jurisdiction,  the  venue. 

[6, 7]  Territorial  Jurisdiction,  or  venue, 
may  be  waived,  at  least  In  personal  actions. 
In  Sentenis  v.  Ladew,  140  N.  Y.  463,  35  N. 
B.  650.  37  Am.  St  Bep.  669.  the  plaintiffs 
Impleaded  the  defendante  In  the  Supreme 
Court  for  a  trespass  upon  real  property  In 
tlie  state  of  Tennessee.  Plaintiffs  defaulted, 
and  there  was  judgment  dismissing  their 
complaint,  with  costs.  Plaintiffs  subsequent- 
ly moved  to  set  the  Judgment  aside  upon 
the  ground  that  the  court  had  no  Jurisdic- 
tion of  the  subject-matter  of  the  suit,  and 
could  not,  therefore,  enter  a  valid  Judgment 
for  the  costs.  The  court  recognized  the  gen- 
eral rule  of  law  that  actions  for  injuries  to 
realty  must  be  brought  In  the  forum  rel  sltse. 
But  It  said:  "A  party  may  waive  a  rule  of 
the  law  or  a  statute,  or  even  a  constitution- 
al provision  enacted  for  his  benefit  or  pro- 
tection, where  It  is  exclusively  a  matter  of 
private  right,  and  no  considerations  of  pub- 
lic policy  or  morals  are  involved,  and,  hav- 
ing once  done  so,  he  cannot  subsequently  In- 
voke its  protection."  The  Judgment  was  up- 
held. In  Little  V.  Chicago,  etc.,  Ry.  Co.,  65 
Minn.  48.  67  N.  W.  846.  33  L.  R.  A.  423.  60 


Am.  St.  Rep.  421.  the  action  for  trespass  in 
another  state  was  upheld  notwithstanding 
the  defendant's  Insistence  to  the  contrary  at 
the  threshold  of  the  case.  But  as  to  such 
a  case  the  authorities  are  in  conflict.  How- 
ard V.  IngersoU,  23  Ala.  67S;  AUIn  t.  Con- 
necticut River  Lumber  Co..  ISO  Mass.  5G0, 
23  X.  B.  681,  6  L.  R.  A.  416.  This  conflict 
In  the  cases  does  not  Involve  the  material 
point  in  the  case  at  hand,  for  here  an  Ala- 
bama court  was  disposing  of  an  asserted 
cause  of  action  which  arose  in  this  state.  If 
at  aU. 

[8-11]  Consent  cannot  confer  jurisdiction 
of  the  subject-matter,  for  that  Is  derived 
from  the  law.  But  when  a  court  has  juris- 
diction of  the  subject-matter,  parties  may 
confer  Jurisdiction  of  their  persons  by  sub- 
mitting themselves  to  Its  decisions.  As  was 
obsen'ed  by  Brlckell,  C,  J.,  In  Ex  parte  Rice. 
102  Ala.  671,  IS  South.  450,  "there  la  a  wide 
difference  between  conferring  jurisdiction  by 
consent,  and  consenting  to  something  within 
the  power  of  the  court,  deemed  promotive  of 
the  couTMilence  of  the  parties."  And  it  was 
said  to  be  a  fixed  rule  of  all  courts  that, 
where  a  party  having  cause  to  set  aside  any 
process  or  proceeding  neglects  to  assert  It 
within  a  reasonable  time,  the  objection  Is 
thorny  waived.  The  language  of  the  statute 
fixing  the  venue  of  actions  at  law  (Oode^ 
I  6110)  taidlcates  that  it  was  framed  in 
recognition  of  the  view  here  expressed,  for 
it  makes  error  In  laying  the  venne  a  matter 
for  plea  in  abatement,  thereby  exdudlng  the 
Idea  that  It  becomes  the  duty  of  the  court 
In  such  case  to  repudiate  the  cause  ex  mm 
as  is  ite  duty  whoever  It  appears  tlut  its 
judgment  Is  asked  in  a  case  it  has  no  pawa 
to  decide  under  any  drcumstences.  No  plea 
can  be  necesssEy  In  order  to  prevent  tlie  court 
from  proceedii^  to  the  raidltlon  ct  a  void 
judgm^t 

[12]  It  has  often  been  held  by  this  court 
that  the  statutory  provisions  fixing  the  lo- 
cal Jurisdiction  in  both  law  and  equity  courts 
might  be  waived  by  a  failure  to  make  timely 
objection.  In  Freeman  v.  McBroom.  11  Ala. 
943,  the  defendants  had  answered  withoat 
objecting  that  the  bill  was  filed,  in  an  Im- 
proper chancery  district;  but  on  that  fact 
the  chancellor  based  his  decree  that  the  court 
could  not  exercise  jurisdiction  In  the  cause. 
The  decree  was  reversed;  this  court  saying: 
"The  objection  at  most  is  only  In  abatement 
of  the  suit,  without  denying  to  the  complahi- 
ant  a  right  to  the  redress  which  he  seeks. 
It  applies  to  the  locality  of  the  jurisdlctloD 
whose  powers  are  invoked,  and  not  to  the 
case  itself,  as  one  to  which  chancery  should 
lend  Its  aid.  *  *  *  It  has  frequently 
been  held,  in  suits  at  law,  that  when  the 
court  has  no  jurisdiction  of  the  subject-mat- 
ter in  dispute,  such  want  of  Jurisdiction  can- 
not be  waived  by  appearance,  plea,  consent, 
or  in  any  other  manner,  and  a  judgment  ren- 
dered in  such  case  in  favor  of  the  pialntilt 


Digitized  by  Google 


AlaO  HAEBR 

will  be  Told.  Tet  wbere  the  court  bu  Ju- 
risdiction of  the  sabject-matter,  bvt  not  of 
the  perstm,  ancta  want  of  Jurisdiction  of  the 
person  may  be  waived  by  consent,  or  by  plea 
to  the  merits,  and  cannot  afterwards  be  as- 
serted." This  was  a  case  In  chancery;  but 
like  distinctions  lorevaU  In  conrts  of  law  and 
eqnlty,  and  there  can  be  no  sufficient  rea- 
Bcnt  why  the  statute  fixing  the  venue  of  equi- 
ty cases  and  requiring  bills  to  be  filed  In  the 
district  in  whldi  the  defendants  or  a  mater- 
ial defmdant  resides,  etc.  (Code  I  3093), 
should  be  construed  to  be  a  venue  statute 
merely,  and  a  dlfferotit  construction  placed 
npott  section  6110  fixing  the  venue  of  action 
in  courts  of  law.  We  cite  some  cases  at  law 
and  In  equity:  Freeman  v.  McBroom,  11  Ala. 
943;  Branch  Bank  v.  Rutledge,  13  Ala.  196; 
JobnstOQ  T.  Shaw,  31  Ala.  592;  Thompson 
r.  Clopton,  31  Ala.  647;  Noles  v.  Marable, 
50  Ala.  366;  Glaze  v.  Blake,  56  Ala.  387; 
Home  Protection  Co.  v.  Richards.  74  Ala. 
466.  This  la  the  rule  of  the  courts  generally. 
"It  may  be  stated  as  a  general  rule  that 
tbe  bringing  of  an  action  In  an  Improper 
county  is  not  a  Jurisdictional  defect,  where 
the  court  lias  general  Jurisdiction  of  th^ 
subject-matter,  and  the  statutes  fixing  the 
venue  In  certain  actions  confer  a  mere  per- 
sonal privilege  which  may  be  waived  by  a 
failure  to  claim  It  In  a  proper  manner  and  at 
the  proper  time."  22  Encyc  of  PI.  &  Pr. 
815,  816,  and  notes,  where  many  cases,  in- 
cluding some  of  our  own  to  which  we  have 
referred,  are  cited. 

[13]  We  are  therefore  of  opinion  that  the 
courts  of  Montgomery  county  having  Jarls- 
diction  of  the  subject-matter  of  that  class 
of  cases  In  which  redress  la  sought  for  tres- 
pass to  realty,  the  fact  that  the  trespass  In 
the  particular  case  was  committed  In  an- 
other county  la  made  by  the  statute  the  basis 
of  a  personal  privilege  to  have  the  suit 
brought  in  the  county  wbere  the  trespass  oc- 
curred, which  must  be  pleaded,  and  may  be 
waived.  The  plea  Interposed  raised  a  ques- 
tion as  to  the  manner  of  acquiring  the  right 
to  exercise  Jurisdiction,  rather  than  a  ques- 
tion as  to  the  court's  Jurisdiction  of  the  sub- 
ject-matter of  the  controversy. 

[14]  Defoidant  (appellee),  having  been 
Bummoned  to  answer  before  the  Justice  of 
the  peace,  failed  to  plead  bia  privilege  at  the 
return  term  of  the  summons.  There  was  one 
continuance  at  tbe  Instance  of  the  plaintiffs, 
and  another  by  consmt  of  the  parties. 
Tbls,  under  tbe  authority  of  our  cases,  was 
a  waiver  of  the  plea  In  abatement  Noies 
Marable,  mpra;  Beck  v.  Olenn,  09  Ala. 
121.  And  the  right  to  {dead  In  abatraient, 
baring  been  ouoe  abandoned  in  tbe  Justice's 
court,  cannot  be  revived  by  an  appeal  to  the 
drcait  court  On  ■och  ai^)eal  the  case  must 
be  tried  according  to  equity  and  Justice, 
wltbout  regard  to  any  defect  in  the  summons. 
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or  other  process,  or  proceedings  before  the 
Justice.  Code,  {  4720;  Thompson  v.  Clopton; 
N'oles  V.  Marable,  supra.  It  may  be  that  the 
Justice  of  the  peace  had  a  discretion  to  allow 
the  plea  under  the  rule  laid  down  In  Vaaghan 
V.  Robinson,  22  Ala.  618,  and  HaiAlns  t. 
Armour  Packing  Co.,  105  Ala.  545, 17  South. 
16;  but  that  discretion,  having  beien  exods- 
ed  against  the  defendant,  could  not  be  made 
the  subject  of  review  in  the  drcnlt  court 
where  the  case  stood  for  trial  de  novo.  The 
plaintlfTa,  on  the  faith  of  the  Jnatlce's  ruling, 
had  tried  their  case  on  the  merits,  and  had 
gone  to  the  circuit  court  prepared  presum- 
ably to  try  their  case  again  on  tbe  same  is- 
sues. Th^  had  suffered  delay,  and  It  may  be 
presumed  had  Incurred  costs  In  preparing 
for  these  dUferent  trials.  These  consequenc- 
es must  be  charged,  not  to  the  ruling  of  the 
Justice  of  the  peace,  for  that  cannot  be  said 
to  have  been  erroneous,  but  to  the  defend- 
ant's original  delay  in  filing  Us  plea  or  mak- 
ing his  dilatory  defense  known  to  the  Justice 
and  the  plaintiffs.  At  no  point  along  the  line 
does  it  appear  that  plaintiffs  were  in  default 
Under  the  circumstances,  we  think  it  must 
be  held  that  the  circuit  court  erroneously  al- 
lowed the  plea  in  abatement. 

Reversed  and  remanded.  All  of  tbe  Jus- 
tices concur,  except  DOWDELL,  0:  J.,  not 
sitting. 


HAFDB  T.  GOLD. 
(Supreme  Court  of  Alabama.   Feb.  S,  1012.) 

1.  Sales  (|  2(SS*}— Imbued  Wabbantt  op 
Title. 

Where  the  seller  of  goods  Is  in  possession, 
the  law  implies  a  warranty  of  the  title. 

[Ed.  Note.~For  other  cases,  see  Sales,  CenL 
Dig.  S§  746-763;  Dec  Dig.  %  263.*] 

2.  Sales  (g  120*)— Rescission  bt  Butbb— 
Bbeach  of  Wabbantt. 

Tbe  buyer  cannot,  In  the  absence  of  fraud, 
or  ao  agreement  giving  him  the  right,  rescind 
an  executed  contract  of  sale  for  a  mere  breach 
of  warranty;  his  remedy  being  on  the  war- 
ranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g  294;  Dec.  Dig.  1 120.»] 

3.  Sales  (S  3S*)— Gbounds  roa  Bescissioh— 
Fbaud. 

A  material  false  statement,  relied  upon  by 
the  other  party  to  a  contract  of  sale  in  ignor- 
ance of  its  falsity,  and  which  materially  in- 
fluences him  to  enter  into  the  contract,  con- 
stitutes a  fraud  which  will  authorise  a  rescis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Sales,  (3ent 
Dig.  SS  65-77,  85;  Dec.  Dig.  {  38.*] 

4.  Fbaud  (|  13*)— Fbaudulbnt  Misbxpbx- 
bentationb— Good  Faith. 

Under  Code  1007,  f  4298,  providing  that 
misrepresentation  of  a  material  fact,  made  will- 
fully to  deceive,  or  recklessly,  without  knowl- 
edge, and  acted  upon  by  the  opposite  party, 
or  if  made  by  mistake,  and  iimocently,  and 
BO   acted  upon,  constitutes  legal  fraad,  the 
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good  faith  of  a  party  in  makinc  loch  a  mlsrep- 
resentatioQ  la  immateiiaL 

[Ed.  Note.— For  other  caaeB,  aee  Tiand,  Out, 
Dig.  li  3-5:  Dec.  Dig.  |  IS.*] 

5.  Saijbs(|  260*}— Wabrantt  Not  Oobtaih- 
ed  in  wbittkn  conteaot. 

A  miarepreeeDtation  by  the  aeller  of  a 
material  fact  Deed  oot  be  a  part  of  the  con- 
tract In  order  to  authorise  a  rescisBioD;  and, 
thoush  the  contract  ia  in  writing,  a  verbal  falae 
Btatement  with  respect  to  it  ma;  be  proved  for 
that  iHirpoae. 

[Ed.  Note.— For  other  cases,  see  SalM,  Gent. 
Dig.  8  721;  Dec.  Dig.  |  26a*] 

6.  Sales  (|  262U*)— Xupuxd  Wabuktt— 
Knowlbdoe  of  Botes. 

An  implied  warranty  does  not  arise  where 
the  defect  complained  of  Is  present  and  visible 
to  the  aensea,  or  to  ordinary  observation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  18  740-748:  Dec.  Dig.  8  262^.*] 

7.  SAUES    (I  88*>— HZ8BIPBEU9TATZOIf— OB- 

Tious  Defects. 

Where  the  buyer  relies  on  a  false  repre- 
sentation by  the  seller,  npon  which  he  haa  a 

right  to  rely,  it  is  Immaterial  that  the  defect 
.  is  patent  to  ordinary  observation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  88  65-77,  80;  Dec  Dig.  8  38.*] 

8.  GONTBACTB    (|  266*)— RESCISSION— CoNDI- 

■noKS  Pbecedent— RBErroBATioN  OF  Bene- 
fit. 

A  party  rescinding  must,  if  practicable, 
restore,  or  offer  to  restore,  to  the  other  party, 
what  he  has  received  from  him  by  virtue  of 
the  contract,  but  not  where  it  baa  become  itn- 
posstble  to  make  restoration  by  reason  of  the 
conduct  or  default  of  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8  1186;  Dec.  Dig.  8  266w*] 

9.  Saus  (8  283*)— Wameantt  of  Title- 
Breach— Supbbiob  Title. 

A  bnysr  of  personal  property  has  the  right 
to  yield  its  possession  to  the  true  and  hostile 
owner  upon  his  demand,  and  he  forfeits  there* 
by  no  rights  of  his  own  against  the  seller 
growing  out  of  the  failure  of  the  seller's  title. 

[Ed.  Note.— For  otiier  cases,  see  Sales,  Cent 
Dig.  88  T&d-902:  Dec.  Dig.  {  283.*] 

10.  Sales  (8  439*)— Waebantt  op  Titlb— 
Burden  of  pBoor— Failube  of  Title, 

Where  a  buyer  of  personal  property  has 
yielded  it  on  demand  to  a  person  asserting  a 
superior  title,  without  awaiting  an  action  at 
law  and  a  hostile  judgment,  be  asanmes,  as 
against  the  seller,  the  burden  of  proving  that 
he  yielded  to  a  paramount  title. 

[Ed.  Note. — For  other  cases,  aee  Sales,  Cent, 
Dig.  §S  1258-1260;   Dec.  Dig.  S  430.*] 

11.  Sales  (8  118*)— Bescission  by  Buteb— 
Defect  in  Title  of  Selu:b, 

The  buyer  of  property  under  false  repre- 
sentations as  to  the  sellers  title  need  not  buy 
up  or  extinguish  hostile  claims  in  derogation  of 
the  title,  and  his  failure  to  do  so,  whereby  the 
property  is  lost,  does  not  affect  his  right  to 
rescind  for  fraud. 

[Ed.  Note. — For  other  cases,  see  Sales,  (Sent. 
Dig.  8  292;  Dec.  Dig.  8  118.*] 

12.  Sales    (8  283*)— Waebantibb— Sbllbb'8 

Title— Hostile  Cjlaims. 

A  buyer  of  property  under  a  warranty  of 
the  seller's  title  is  not  bound  to  buy  up  or  ex- 
tinguish hostile  claims  in  derogation  of  the 
title,  and  his  failure  to  do  so,  whereby  the 
property  is  lost,  does  not  affect  his  right  to 
recover  for  the  breach  of  warranty. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent 
Dfg.  88  79&-S02:  Dec.  Dig.  8  283.*] 


18.  Sales  <S  113*)— Bjcbcission— Irbolvenct. 

The  right  to  a  rescission  of  a  contract  of 
sale  on  account  of  fraud  does  not  depend  oB 
insolvency  of  the  other  party,  nor  upon  the 
inadequacy  of  an  action  at  law  for  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  OnL 
Dig.  18  28&-294;  Dec.  Dig.  i  118.*] 

14.  Sales  (8  130*)— Equitt  Jubisdksiok— 
Eqitttable  Relief. 

Courts  of  equity  do  not  take  jurisdiction 
to  declare  a  rescission  of  a  contract  of  sale, 
but  only  to  administer  some  form  of  eqnitabU 
relief  not  available  in  other  courts,  or  where, 
by  reason  of  the  insolvency  of  the  party  ia 
taolL  a  judgment  at  law  might  fail  to  place 
him  in  statu  quo;  and  the  right  to  a  surrender 
and  cancellation  of  written  instruments,  includ- 
ing a  deed,  or  to  a  reconveyance  of  the  land, 
is  sufficient  ground  for  equity  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  88  322-324;  Dec  Dig.  8  130.*] 

15.  Sales  (8  130*)— Action  to  Rescind— 
Plbadinq — Allegation  of  Deceit. 

A  complaint  in  an  action  to  rescind  a  con- 
tract for  the  seller's  fraudulent  representations 
as  to  his  title,  through  which  the  property  has 
been  taken  from  the  buyer,  and  to  compel  sur- 
render of  a  deed  executed  to  the  seUer,  or  a 
reconveyance  of  the  land,  which  does  not  al- 
lege that  complainant  was  deceived  or  mis- 
led by  the  seller's  false  representationa  with 
respect  to  title,  ta  bad  on  demurrer. 

[Ed,  Note.— For  other  cases,  see  Sales,  Dec 
Dfg.  8  ISO.*] 

16.  Vendob  and  Pubchasbb  <8  104*)  —  Ac- 
tion FOB  Rescission— Equitable  Relief— 
Pabties. 

In  a  bUi  to  resdnd  an  executed  contract 
of  sale,  on  the  SToand  of  the  aeller's  false  rep- 
resentations aa  to  title,  and  to  compel  a  snr- 
render  and  cancellation  of  the  deed  by  whirb 
complainant  and  his  wife  conveyed  to  the  seller 
land  belonging  to  the  wife,  or  for  the  recon- 
veyance of  land,  with  a  general  prayer  for 
relief,  the  court  may  decree  such  relief,  since 
the  wife  is  not  a  necessary  par^  to  the  bill 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  8  104.*] 

Appeal  from  Chancery  Court,  Jefferson 
Oounty;  A,  H.  Benners,  Cbancellor. 

Bill  by  J.  L.  Cole  against  Savllla  F.  Baf- 
er.  Demurrer  to  bill  overruled,  and  defend- 
ant appeals.  Reversed,  rendered,  and  re- 
manded. 

Frank  S.  Wlilte  A  Sons  and  Garmidiael  ft 
Wynn,  for  appellant  U  J.  Haler,  Jr.,  for 
appellee. 

SOHERVILLS;  J.   Ilie  bill  of  complaint, 
as  amended,  shows  that  the  respondait  Sa- 
vllla F.  Hater,  in  August^  1010,  sold  and  con- 
veyed to  the  complainant  an  antomobUe  for 
the  price  of  9900,  and  received  aa  a  cash 
payment  976  in  money,  and  also  an  antomo- 
bUe at  the  agreed  value  of  Aftet^ 
wards  complainant  and  his  wife  conv^ed  j 
to  respondent  a  lot  of  land  at  the  agmd 
value  of  9400  as  a  payment  on  the  balance 
due  her;  and  for  the  remaining  balance  of 
principal,  and  Intnest  complainant,  on  No-  i 
vember  30,  1910,  executed  his  note  for  960,  | 
payable  six  months  after  date.  Hie  contnct 
of  sale  was  In  writing,  and  contains  no  war- 
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ranty  of  title,  nor  any  repreeentattonB  as  to 
the  state  of  the  title;  bnt  the  bill  avers 
that  at  the  time  the  contract  was  made  re- 
spondent represented  that  she  was  the  owner 
of  the  automobUe,  and  that  It  was  fully 
paid  for  by  her.  At  the  time  of  the  sale  the 
title  was  In  fact  In  Mrs.  Hefer's  vendors, 
who  had  sold  to  her  conditionally  upon  the 
payment  of  all  the  parcbase  money;  her 
contract  with  them  being  evidenced  by  a 
written  instrnm^t  dnly  filed  for  record  on 
April  18,  1910,  and  a  balance  of  $100  b^g 
dne  thereon.  On  January  1,  1911,  complain- 
ant was  informed  of  this  hostile  title.  On 
January  6,  1911,  one  Lehman,  who  was  the 
assignee  of  all  the  rights  of  Mrs.  Hafer's 
said  vendors,  reclaimed  and  took  said  auto- 
mobile from  the  possession  of  complainant 
under  said  vendor's  contract,  and  on  Jan- 
nary  9,  1911,  complainant  Informed  respond- 
ent of  the  taking  of  the  machine  by  Lehman, 
as  the  assignee  of  her  vendors,  and  that  he, 
complainant,  bad  dected  to  rescind  his  con- 
tract of  purchase  and  demanded  back  from 
her  his*  own  automobile,  the  repayment  of 
the  money  she  bad  received  from  hbn,  the 
reconveyance  to  him,  or  his  wife,  of  the  lot 
of  land,  and  the  surrender  of  his  $60  note. 

The  bill  charges  spedflcally  that  respond- 
ent's representations  as  to  her  ownership 
were  untrue;  that  at  the  date  of  Its  filing 
Lebmnn  was  the  owner  of  the  automobile; 
and  that  in  selling  It  to  complainant  under 
the  conditions  recited  respondmt  practiced 
a  fraud  on  him.  It  Is  alleged,  also,  thaC  by 
reason  of  Lehman's  title,  possession,  and 
right  of  possession  complainant  Is  unable  to 
restore  said  automobile  to  respondent. 

A  demurrer  was  Interposed  to  the  amended 
bill,  the  grounds  of  which  may  be  summarized 
as  follows:  (1)  No  facts  are  alleged  to  show 
any  fraud ;  the  averment  thereof  being  a 
mere  conclusion.  (2)  Complainant  did  not 
offer  to  return  the  automobile  to  respondent 
at  the  time  of  his  alleged  rescission,  and  does 
not  offer  to  do  so  In  the  bill;  and  aoes  not 
offer  to  place  her  In  statu  quo,  or  show 
that  it  can  be  done.  (3)  Complainant  may 
have  unnecessarily  or  Improperly  allowed 
tlie  automobile  to  be  taken  from  him.  (4) 
That  the  lot  conveyed  to  respondent  was  the 
property  of  complainant's  wife,  as  to  which 
and  whom  relief  cannot  be  properly  had  un- 
less she  iB  made  a  party  to  the  bill.  (5) 
Complainant  has  an  adequate  remedy  at  law. 
<6)  Respondent  may  have  nevertheless  acted 
Sn  good  faith.  (7)  Complaiqaut  may  never- 
theless have  known  of  the  facts  set  up  as  a 
ground  for  rescission  and  relief;  the  con-- 
trary  not  being  shovm. 

The  chancellor  overruled  the  demurrer, 
and  the  appral  la  from  that  decree. 

[1]  Where  the  vendor  of  chattels  is  in  pos- 
MS8io%  and  sells  la  bis  own  right,  the  law 
implies  1  warranty  of  tbe  title,  for  the 
breach  of  which  an  action  Ues  In  favor  of 
tbe  reaiQaak  WilUamsra  t.  Ssmmonii,  S4  Ala. 
681. 


[2]  By  the  weight  of  authority,  the  vendee 
cannot,  in  the  absence  of  fraud  or  an  agree- 
ment giving  him  the  right,  rescind  an  execut- 
ed contract  of  sale  for  a  mere  breach  of 
warranty;  his  remedy  in  such  cases  being 
on  tbe  warranty.  85  Cye.  138 ;  Pope  v.  Al- 
IlB,  116  U.  S.  363,  6  Sup.  Ct  69,  29  L.  Ed. 
393.  But  the  theory  on  which  complainant 
claims  rescission  and  seeks  relief  is  not  for 
the  breach  of  an  implied  warranty,  bnt  for 
false  representations  by  which  respondent 
I>erpetrated  a  fraud  upon  him.  In  this  as- 
pect of  the  case,  the  following  principles  are 
well  settled  by  the  authoritieB,  or  are  pat- 
ently correct: 

[1]  (1)  A  material  false  statement,  relied 
upon  by  the  other  party  In  ignorance  of  its 
falsity,  and  which  materially  influences  him 
to  enter  into  the  contract,  constitutes  a  fraud 
which  will  authorize  a  rescission.  Sledge  v. 
Scott,  66  Ala.  202;  Perry  v.  Johnston,  09 
Ala.  648;  Davis  v.  Betz,  66  Ala.  206;  Bloe 
V.  QUbreath,  119  Ala.  424,  24  South.  421; 
Brewer  v.  Arantx.  124  Ala.  12T,  26  South. 
922;  Moore  v.  Barber,  118  Ala.  663,  2S 
South.  798. 

[4]  &)  The  good  faith  of  the  party  In 
making  sudi  statement  Is  Immaterial.  Fer- 
ry T.  Johnston  and  Davis  t.  Bets,  supra; 
Code,  I  4298. 

[61  (3)  Such  statement  need  not  be  a  part 
of  the  contract,  so  as  to  become  a  war- 
ranty, in  order  to  authorize  a  rescission; 
and,  though  the  contract  Is  in  writing,  a 
verbal  false  statranent  with  respect  to  it  may 
be  proved  for  that  purpose.  35  Cyc.  73  (6) ; 
Cozzlns  T.  Whitaker,  3  Stew,  ft  P.  322. 

[6, 7]  (4)  An  implied  warranty  gives  no 
right  of  action  for  a  breach,  where  the  de- 
fect complained  of  was  preset  and  visible 
to  the  senses,  or  open  to  ordinary  observa- 
tion. But  this  rule  has  no  application  where 
a  party  relies  on  a  fftlse  representation  by 
the  vendor  with  respect  thereto,  upon  which 
he  has  a  right  to  rely.  Burroughs  v.  P.  G. 
Co.,  81  Ala.  255,  1  South.  212 ;  Woodbury  v. 
State,  09  Ala.  242,  44  Am.  Rep.  615 ;  Henry 
V.  Allen,  93  Ala.  197,  9  South.  679;  Baker 
V.  Maxwell.  99  Ala.  558,  14  South.  468  ;  85 
Cyc.  74  (c),  and  cases  cited. 

[I]  (6)  As  a  condition  precedent  to  the  ex- 
ercise of  the  right  of  rescission,  tbe  party 
complaining  must,  If  practicable,  restore,  or 
offer  to  restore,  to  the  other  party  what  he 
has  received  from  him  by  virtue  of  the  con- 
tract Goszins  T.  Whitaker,  3  Stew.  &  P. 
322;  Jemison  v.  Woodruff,  34  AJa.  143; 
Toung  T.  Amtze,  86  Ala.  116,  6  South.  253 ; 
Rice  V.  GUbreath,  119  Ala.  424,  24  South.  421. 
This  rule  obviously  has  no  application,  how- 
ever, where  It  has  become  Impossible  for 
such  party  to  make  such  restoration  by  rea- 
son of  the  conduct  or  defonlt  of  snch  other 
party.  Johnson  v.  Oehmlg,  96  Ala.  189,  190, 
10  South.  430,  86  Am.  St  Sep.  201. 

[1. 11}  (6)  It  Is  not  merely  the  right,  bnt 
It  may  be  also  tlie  duty,  of  tiie  purchaser  of 
property,  whether  real  or  personal,  to  yield 
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Its  poBBesslon  to  tbe  tme  and  hostile  owner 
when  he  demands  It;  and  although,  when  he 
BO  yields  It  without  awaiting  an  action  at.law 
and  a  hostile  Judgment,  he  assumes  the  bnr- 
dea  of  proving  that  he  yielded  to  a  para- 
mount title,  he  forfeits  thereby  no  rights  of 
his  own  against  his  vendor  growing  out  of 
the  failure  of  the  title.  See  Coiwlaud  v.  Mc- 
Adory,  100  Ala.  658.  13  Sonth.  645;  36  Cyc. 
416,  5. 

[11,12]  (7)  The  purchaser  of  property, 
whether  under  false  representations  as  to  the 
vendor's  title,  or  a  mere  warranty  thereof, 
is  nuder  no  duty  to  the  vendor  to  buy  up  or 
extinguish  hostile  claims  In  derogation  or 
Impairment  of  the  title  acquired  by  him  from 
such  vendor ;  and  his  failure  to  do  so,  where- 
by the  property  Is  lost,  does  not  affect  his 
right  to  rescind  the  contract  for  fraud,  or  to 
recover  for  the  breach  of  warranty. 

[IS]  (8)  The  right  to  a  rescission  on  ac- 
connt  of  fraud  does  not  depend  upon  the  In- 
Bolv^cy  of  the  other  party,  nor  upon  the 
Inadequacy  of  an  action  at  law  for  damages. 
Baker  v.  Maxwell,  09  Ala.  558, 14  South.  468. 

[1 4]  (0)  Courts  of  equity  do  not  take  Juris- 
diction merely  for  the  purpose  of  declarlug 
a  resclssloQj  but  only  for  the  purpose  of  ad- 
ministering some  form  of  equitable  relief  or 
protection  not  available  in  other  forums,  or 
where,  by  reason  of  the  insolvency  of  the  of- 
fending party,  a  judgment  at  law  might  fall 
to  comi>ensate  the  Injured  party,  or  to  place 
him  In  statu  quo.  Merritt  v,  Ehrman,  116 
Ala.  278,  22  South.  614.  The  equity  of  the 
instant  case  lies  in  the  right  to  the  sjirren- 
der  and  cancellation  of  writtra  instruments, 
including  a  deed  whtdi  Is  not  void,  or  to  a 
reconveyance  of  the  land.  The  application 
of  these  principles  to  the  pleadings  here  ex- 
hibited will  condemn  ae  without  merit  all 
of  the  grounds  of  demurrer  to  the  amended 
bill  except  the  eleventh,  twelfth,  and  nine- 
teenth. 

[IB]  The  nineteenth  ground  was  well  tak- 
en, in  that  the  hill  does  not  allege  that  com- 
plainant was  deceived  or  misled  by  respond- 
ent's false  representations  with  respect  to 
hee  title;  for  non  constat  but  he  may  have 
known  of  the  tnie  state  of  the  title,  and,  if 
80,  even  false  representations  would  not  au- 
thorize a  rescission  for  fraud.  As  to  tbls 
essential  factor  in  his  case,.  It  Is  complain- 
ant's duty  to  both  allef»  and  prove  It,  and 
as  to  this  ground  the  demurrer  should  have 
been  sustained.  Insurance  Co.  t.  Kirkpat- 
rick.  111  Ala.  466.  20  South.  651. 

[18]  The  eleventh  and  twelfth  grounds  at- 
tack the  bill  for  nonjoinder  of  an  alleged  nec- 
essary .  party ;  the '  contention  being  that, 
since  the  hill  shows  that  complainant's  wife, 
and  not  complatnant,  Is  the  owner  of  the 
lot  conveyed  to  respondent,  the  court  can 
take  no  action  with  respect  thereto,  and  es- 
pecially cannot  appropriately  order  Its  re- 


conveyance, unless  Mr&  Cole  is  before  the 
court  as  a  p&rty  litigant  Conceding  that 
the  bill  shows  that  Mrs.  Cole  is  the  owner 
of  the  lot,  and  that  a  reconveyance  of  the 
property  cannot  be  effectually  decreed  unless 
she  Is  made  a  party,  nevertheless,  under  the 
averments  of  the  bill,  and  by  virtue  of  the 
general  prayer  for  relief,  the  court  might  de- 
cree the  surrender  and  cancellation  of  the 
deed  of  conveyance,  thereby  restoring  the 
land  to  Its  original  status  and  ownership. 
And  for  this  purpose  Mrs.  Cole,  who  Is  not 
Interested  In  the  original  contract  of  sale, 
cannot  be  deemed  a  necessary  party.  In 
this  respect  therefore,  these  grounds  of  de- 
muri-er  were  not  well  taken,  and.  being  in- 
terposed to  the  whole  bill,  were  iwoiierly 
overruled. 

For  the  error  pointed  out  the  decree  of  tbe 
chancellor  will  be  reversed,  and  a  decree 
here  entered  sustaining  respondent's  demui^ 
rer  as  to  the  nineteenth  ground  only. 

Reversed,  rendered,  and  remanded.  All 
the  Justices  concur. 


ALEXANDER  v.  GIBSON  et  aL 
(Supreme  Court  of  Alabama.    Teb.  8,  1812J 

Wills  (§  282»)— Will  Cohtest— Undub  Ih- 
rLUENCE— Sufficiency  of  Allegation. 
The  complaint  alleged  that,  when  tbe  will 
in  controversy  was  executed,  testatrix  was 
under  the  control  of  respondents,  the  bene- 
ficiaries named,  and  that  the  will  was  the  re- 
suit  of  undue  influence  exerted  by  such  per- 
Bone,  or  some  of  them,  over  testatrix's  mind; 
that  she  was  a  very  old  woman,  feeble  phys- 
ically and  mentally,  and  lived  with  the  father 
and  grandfather  of  the  beneficiaries;  that  re- 
spondent executor  was  her  family  physician ; 
that  bis  wife  was  tbe  daughter  of  Uie  father  nf 
the  beneficiaries:  that  fiduciary  relations  ex- 
isted between  the  beneficiaries,  tbe  executor, 
and  testatrix;  and  that  by  some  means  not 
now  known  to  complainant  and  because  of 
testatrix's  feeble  condition  and  the  confidential 
relations  referred  to  respondents,  or  some  of 
them,  gained  control  over  testatrix's  mind  and 
iuduced  her  to  execute  tbe  will,  which  she 
would  Dot  otherwise  have  done.  Seld,  that 
the  complaint  sufiiciently  alleged  undue  in- 
fiuence;  it  not  beins  essential  that  it  allege 
the  acts  of  undue  influence  in  detalL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  640;  Dec  Dig.  |  282.*] 

Appeal  firom  Chancery  Gonr^  ZAwraice 
County;  W.  H.  Simpson,  (%anoellor. 

Will  contest  by  W.  R.  Aleunder  against  V, 
D.  Gibson  and  others.  From  a  decree  mt*- 
tabling  a  demurrer  to  the  bill,  complainant 
appeals.  Revened,  rCTdered,  and  remanded. 

The  sixth  and  seventh  paragraphs  of  the 
bill  ns  originally  filed  are  as  follows: 

"(G)  Complainant  avers  that  at  the  time 
of  tbe  making  of  the  said  wlU  the  said 
Mary  B.  Alexander  was  under  the  domination 
and  control  of  the  respondents  herein,  N.  D. 
Deleshaw,  Sallle  Deleshaw,  and  the  benefi- 
ciaries named  in  said  alleged  will,  or  some 
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one  or  mon  of  them,  and  said  alleged  will 
Is  the  result  of  nndae  Influence  exercised  by 
said  above-named  parties,  or  some  one  or 
more  of  tbem,  over  the  mind  of  said  Marj 
B.  Alexander,  and  was  not  the  product  and 
result  of  the  exercise  of  her  own  free  toH- 
tlon. 

"(7)  Complainant  avers  that  said  will  was 
procured  by  frand  practiced  upon  the  said 
Mary  B.  Alexander  by  the  respondents  in 
this  bill,  together  with  N,  D.  Deleshaw  and 
bis  wife,  Sallie  Deleshaw,  and  the  beneficla- 
ries  named  In  said  will,  or  some  one  or  more 
of  them,  and  said  will  la  the  resnlt  and  prod* 
uct  of  said  fraud  practiced  upon  the  said 
Mary  B.  Alexander  by  the  above-named  per- 
sons, or  some  one  or  more  of  them,  and  It 
was  not  her  own  free,  voluntary  act." 

By  amendmoit  the  fcdlowlng  was  added  to 
paragraph  6: 

"The  said  alleged  testator  was,  at  the  time 
it  Is  allied  she  executed  the  said  alleged 
will,  a  very  old  woman,  and  very  feeble,  both 
physically  and  mentally.  She  was  at  that 
time  at  the  home  of  N.  D.  Deleshaw,  who 
was  her  brother-in-law,  and  who  Is  the 
father  and  grandfather  of  the  beneficiaries 
named  In  said  will.  The  said  alleged  testa- 
tor bad  made  her  home  with  the  said  Dele- 
shaw and  his  wife,  who  was  a  sister  of  testa- 
trix, for  many  years  prior  to  her  death. 
During  some  years  prior  to  the  alleged  exe- 
cDtlon  of  said  alleged  will,  Mary  B.  Alexan- 
der has  been  physically  infirm,  and  often- 
times sick,  and  In  need  of  the  care  of  a  physi- 
cian, and  tbnt  respondent  F.  E.  Gibson,  who 
Is  one  of  the  alleged  executors  of  the  said 
alleged  will,  for  some  years  prior  to  the  time 
that  It  is  alleged  she  executed  said  will,  was 
her  regular  and  attending  physician.  Said 
Gibson,  was  the  only  physician  in  charge  of 
the  treatment  of  the  said  testatrix  for  some 
years  prior  to  the  alleged  execution  of  said 
allied  will,  and  when  said  allied  will  was 
executed  the  wife  of  said  Gibson,  who  was 
the  daughter  of  said  N.  D.  and  Sallie  Dele- 
shaw, was  made  a  beneficiary  thereunder, 
and  said  Gibson  was  made  executor  thereof. 
For  some  time  prior  to  the  time  it  Is  alleged 
that  the  testatrix  executed  said  will,  H<  L. 
Deleshaw,  who  Is  the  son  of  N.  D.  Deleshaw, 
and  named  in  said  will  as  one  of  the  benefi- 
ciaries therennder,  and  also  as  one  of  the 
executors  thereof,  made  his  home  in  the 
borne  of  the  said  N.  D.  Deleshaw,  and  so  re- 
sided there  to  within  a  few  months  of  the 
time  of  the  alleged  execution  of  said  will. 
And  when  he  ceased  to  make  his  home  there, 
be  moved  out  only  a  few  hundred  yards  away, 
and  be  was  frequently  aud  often  back  in  the 
home  of  said  N.  D.  Deleshaw,  and  with  the 
said  testatrix  up  to  the  time  of  the  said  al- 
leged execution  of  the  said  alleged  will." 

The  other  beneficiaries  named  in  the  will 
are  also  alleged  to  have  had  their  home 
where  the  testatrix  lived  up  to  within  a  few 
months  before  the  making  of  the  said  al- 
lied will.    It  is  then  alleged  that,  on  ac- 


count of  the  situation  and  circumstances  of 
said  testatrix  at  the  time  it  is  alleged  to 
have  been  executed,  there  were  confidential 
relations  existing  between  the  beneficiaries 
and  executors  named  in  the  will  and  the 
testatrix,  and  that  by  some  means  not  now 
known  to  complainant,  and  on  account  of  the 
weak  and  feeble  condition  of  the  said  testa- 
trix, and  the  confidential  relations  existing 
between  her  and  the  above-named  parties, 
they,  or  some  of  them,  gained  ascendancy 
and  domination  and  control  over  the  mind  of 
the  said  Mary  B.  Alexander,  and  Induced  her 
to  execute  said  alleged  will,  which  she  would 
not  have  otherwise  done. 

Paragraph  7  \vas  amended  by  adding  there- 
to said  fraud  constituted  In  their  gaining  do- 
minion over  her  as  alleged  in  paragraph  6, 
and  procuring  the  execution  of  said  alleged 
will  against  her  freehold  agent. 

Ghenanlt  &  Chenaidt  and  Otaenault  ft 
Downing,  for  appellant  Callahan  4c  Harris 
and  W.  T.  Lowe,  for  appellees. 

SOMERVILLE,  J.  The  bill  was  filed  by 
appellant  for  the  purpose  of  contesting  the 
validity  of  a  will  which  had  been  regularly 
probated  according  to  law.  The  grounds  of 
contest  are  testamentary  Incapacity  and  un- 
due influence.  The  chancellor  sustained  do* 
murrers  to  the  sixth  and  seventh  paragraphs 
of  the  bill,  both  separately  and  as  a  whole, 
and  the  appeal  is  from  that  decree. 

As  last  amended,  these  two  paragraphs  are 
manifestly  Intended  to  conJoMly  state  the 
single  charge  of  undue  Influence,  and  the 
sufficiency  or  Insnffldency  of  the  aUegations 
in  support  of  this  Charge  cannot  be  tested 
by  reference  to  either  one  of  these  para- 
graphs without  regard  to  the  otlier.  If,  con- 
sidered togettier,  their  allegations  are  suffi- 
cient, all  the  demurrers  should  have  been 
overruled. 

In  Coghill  v.  Kennedy,  119  Ala.  641,  24 
South.  409,  It  was  said,  per  Brickell,  C.  J.: 
"Nor  are  the  pleas  objectlonal  on  the  grotmd 
that  they  state  mere  legal  conclusions,  and 
do  not  aver  facts  constituting  undue  inflU' 
ence.  The  third  plea  charges  that  the  de- 
ceased at  the  time  of  making  the  will  was 
under  the  domination  and  control  of  certain 
named  members  of  the  Coghill  family,  or 
some  of  tbem,  and  that  the  will  ts  the  result 
and  product  of  the  undue  influence  exercised 
by  them  over  the  mind  of  the  deceased,  and 
was  not  the  result  of  the  exercise  of  her 
free  volition.  This  must  be  treated  as  equiv- 
alent to  an  averment  that  the  persons  named, 
or  some  of  them,  acquired  a  dominating  In- 
fluence over  the  mind  of  the  deceased,  which 
destroyed  her  free  agency,  and  constrained 
her  to  execute  the  Instrument  against  her 
will ;  and,  thus  treated,  It  is  sufficient.  To 
require  the  contestant  to  state  in  the  plea  the 
means  by  which  the  influence  was  acquired, 
and  the  manner  in  which  it  was  exercised, 
would  be  to  require  that  which  in  the  great 
mejorit}'  of  cases  is  impossible,  since  the 
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knowle^e  of  these  facts  rests  entirely  in 
those  who  are  most  Interested  in  withholding 
It" 

In  Letohatchle  Church  t.  Bullock,  133 
Ala.  M8,  552,  32  South.  68,  59.  this  same 
ruliosr  was  applied  to  the  Impeachment  of  a 
deed  for  undue  influence,  and  it  was  said, 
per  McCTlellan,  O.  J. :  "We  hare  never  xmder- 
stood  It  to  be  necessary  to  allege  with  par- 
ticularity the  quo  modo  the  result  complain- 
ed of  was  accomplisbed,  but  only  that  it  wag 
accomplished  by  undue  influence  exerted  by 
named  persons.  •  •  •  Hence  it  is  that 
the  averment  should  be  rather  of  the  result 
than  of  the  particular  and  special  acts  and 
modes  of  causation."  To  the  same  effect  are 
McLeod  V.  McLeod,  137  Ala.  267,  34  South. 
228,  and  Phillips  v.  Bradford,  147  Ala.  352, 
41  South.  657. 

In  Barksdale  v.  Davis,  114  Ala.  623,  22 
South.  17,  the  distinction  between  fraud 
proper  and  undue  influence,  as  to  the  re- 
quirements in  pleading  them,  seems  to  have 
been  overlooked,  and  it  was  held  that  a 
bill  contesting  a  will  on  these  grounds  "should, 
set  forth  the  facts  constituting  the  fraud 
or  undue  ^fluence." 

In  Moore  r.  Helnebe,  119  Ala.  627,  686. 
24  South.  374,  377,  there  was  contest  of  a 
will  in  the  probate  court  on  one  ground, 
among  others,  that  the  execution  of  the  will 
was  Induced  by  a  named  person,  "by  and 
through  fraud  and  undue  Influence."  It  Is 
obvious  that  a  demurrer  to  this  ground  for 
insuflSciency  In  the  averment  t)f  fraud  was 
well  founded,  and  the  ruling  might  well  have 
been  tbns  explained.  However,  the  opinion 
cites  the  filling  In  the  Barksdale  Case  in 
support  of  tiie  ruling  snstaining  the  de- 
murrer. 

In  BO  far  as  the  cases  of  Barksdale  v.  Davis 
and  Moore  v.  Heineke,  supra,  require  any 
detailed  statement  of  the  facts  r^ied  on  to 
show  undue  influence,  they  are  In  plain  con- 
flict with  the  settled  rule  of  our  otiier  cases, 
and  to  that  extent  and  on  that  point  they 
must  be  overruled. 

The  auctions  of  the  hlU  in  the  present 
case  go  further  even  than  the  rule  requires, 
and  respondents'  demurrers  should  have  been 
overruled.  ~  The  decree  of  the  chancellor  will 
be  reversed,  and  a  decree  here  entered  ac- 
cordingly. 

Reversed,  rendered,  and  remanded.  All 
the  Justices  concur,  except  DOWDELL,  C. 
J.,  not  Bitting. 


GEO.  W.  MTJIiLER  MPQ.  CO.  v.  FIRST 
NAT.  BANK  OF  DOTHAN. 
(Supreme  Court  of  Alabama.    Feb.  8,  1912.) 

1.  Corpora TiowB  (|  661*)— Doing  Business 
WFTHiN  State— CoMPUAHCK  with  Statb 
Law. 

A  foreign  corporation  Is  absolutely  prohib- 
ited from  doing  a  single  act  withfn  the  state 


if  done  In  the  exerdse  of  Its  corporate  fnoc- 
tions.  and  cannot  sne  in  the  state,  uDless  It  hai 
compUed  with  Code  1907,  ||  8642,  3644.  pre- 
scribing the  conditions  on  which  foreign  cor- 
porations may  do  business  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  |  2563;  Dec  Dig.  I  661.*] 

2.  CoBPOEATioirs  ({  642*)— FoBUGir  Corpo- 
bationb  —  "doiko  business"  within 
State.' 

Where  a  foreign  corporation  entered  into 
a  contract  with  defendant  bank  to  furnish  ma- 
terials and  constract  certain  fixtures  in  de- 
fendant's bank  buildins  in  Alabama,  Involving 
the  constmctloii  of  brick  walls,  putting  on  m 
finished  plaster,  and  the  fumistung  and  con- 
struction of  different  articles  makmg  up  the 
furniture  and  fixtures  of  the  bank,  such  work 
constituted  doing  business  within  the  state, 
and  the  corporation  not  having  complied  with 
Code  1907.  H  3642,  3644,  regulating  foreign 
corporations,  it  could  not  ma'"tfi'"  a  suit  to 
enforce  a  hen  therefor. 

[Ed.  Note.— For  other  cases,  see  Goroora- 
tions,  Cent  Dig.  H  2B20-2(^;  Dee.  IHg.  I 
642.* 

For  other  definitions,  see  Words  and  Riras- 
es,  vol.  3,  pp.  2156-2160:  voL  8,  pp.  7640- 
7641.] 

Appeal  from  Chancery  Court  Houston 
County;  L.  D.  Gardner,  Chancellor. 

Bill  by  the  Geo.  W.  Muller  Manufacturing 
Company  against  the  First  National  Bank  of 
Dotban  to  enforce  a  lien  for  supplies  and 
latwr  In  a  building.  Decree  for  respondent 
and  complainant  appeals.  Affirmed. 

The  bill  alleges  that  the  complainant  Is  a 

corporation,  oi^nlzed  under  the  laws  of  the 
state  of  Georgia  and  doing  business  In  the 
city  of  Atlanta,  and  that  the  respondent  is 
a  corporation,  organized  under  the  laws  of 
Alabama  and  doing  business  in  Dotban,  Ala. 
It  is  alleged  that  a  certain  contract  was 
entered  into  between  the  said  corporations, 
wherein  complainant  was  employed  by  re- 
spondent to  furnish  certain  marble  trim- 
mings and  other  fixtures  for  the  purpose  of 
erecting  in  the  interior  of  the  bank  bnlldlng 
a  set  of  bank  fixtures,  counters,  offices,  cages, 
and  trimmings,  at  and  for  a  certain  price; 
that  this  contract  was  afterwards  amended 
and  modified  by  mutual  agreement  in  writ- 
ing; and  that  during  the  progress  of  the 
work  certain  parol  agreements,  altering  or 
amending  the  contract  were  entered  upon. 
Tbe  contract,  together  with  the  written 
amendments  or  alterations,  was  set  out  as 
an  exhibit  to  the  bill  and  the  parol  agree- 
ments were  made  the  subjects  of  certain 
paragraphs.  It  Is  then  alleged  that  certain 
payments  had  been  made  on  the  contracts, 
and  that  there  remains  due  for  the  building, 
fixtures,  and  Improvements,  and  materials 
used  therein,  and  for  the  work  in  improving 
and  Iwautlfylng  the  same,  the  net  amount  of 
$8,228.87.  Then  follow  averments  as  to  filing 
of  the  lien  In  the  probate  office,  etc.,  which 
Is  also  made  an  exhibit  to  the  bill.  The 
schedule  of  the  work  to  be  furnished  was 
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also  attaebed,  and  showed  tiie  ImlMlng  of 
brick  walls,  the  putting  on  of  flnlsbed  plaster, 
and  the  fnrnlshlng  of  a  great  many  different 
articles  going  to  make  np  the  flzturea  and 
famltnie  of  a  bank,  and  the  putting  of  them 
iDto  place.  The  demnrrers  raise  the  question 
discussed  In  the  opinion,  together  with  the 
right  of  the  bank  to  make  such  a  contract 

W.  Ll  Lee  and  A.  E.  Pace,  for  appelant 
Espy  ft  rarm«r,  for  appellee. 

ANDERSON,  J.  [1]  A  foreign  corporation 
wblch  bas  not  complied  with  the  reqnire- 
nents  of  sections  3642  and  S644  of  the  Code 
of  1907  Is  prohibited  from  doing  a  single  act 
of  business  In  this  state,  if  done  In  the 
ercise  of  Its  corporate  function,  and  said  cor- 
poration cannot  sue  in  this  state  until  It  has 
put  Itself  In  a  position  to  be  sued  therein  by 
complying  with  said  sections  of  the  Code. 
Ala.  Western  By.  t.  Talley-Bates  &  Co.,  162 
Ala.  396,  50  South.  341 ;  Sullivan  t.  Timber 
Co.,  103  Ala.  871,  15  South.  941,  25  L.  R.  A. 
54S;  Farrlor  t.  New  Eng.  Mtg.  Co.,  88 'Ala. 
275,  7  South.  200;  American  Amusement  Co. 
T.  East  Lake  Co.,  56  South.  961. 

[2]  If  a  bill  filed  by  a  foreign  corporation 
shows  upon  its  face  that  It  did  business  in 
this  state,  and  upon  which  the  relief  sought 
Is  predicated,  it  should  aver  a  compliance 
with  the  Constltntlon  and  statutes  of  this 
state  before  entering  jipon  or  engaging  in 
said  business,  and  which  is  a  condition  preced- 
ent to  relief,  and  the  bill  is  demurrable  If 
It  omits  this  essential  averment  Christian 
T.  Am.  Freehold  Mtg.  Co.,  89  Ala.  198.  7 
South.  427;  Farrlor  v.  New  Eng.  Mtg.  Co., 
supra.  Indeed,  counsel  for  appellant  con- 
cede the  correctness  of  this  rule,  but  con- 
tend that  It  has  no  application  to  the  case  at 
bar,  for  the  reason  that  the  bill  does  not 
show  sncb  a  doing  of  business  as  Is  contem- 
plated by  the  statute — that  there  was  merely 
a  sale  of  material  to  be  delivered  to  respond- 
ent and  placed  In  its  banking  house  by  the 
complainant  Tbe  contract  shows  more  than 
an  ordinary  sale,  and  In  its  entirety  covers 
tbe  furnishing  of  material  and  the  erection 
of  same  in  a  specified  manner,  as  well  as 
many  other  acts,  such  as  the  construction  of 
a  brifft  wall,  wainscoting,  tinting,  and  the 
doing  of  divers  things,  In  addition  to  supply- 
ing the  material,  and  therefore  Includes  the 
doing  of  business  In  this  state  as  previously 
defined  by  this  court.  American  Amusement 
Co.  V.  East  Lake  Co.,  supra;  Beard's  Case, 
71  Ala.  6a 

These  statutes  were  enacted  to  give  force 
and  effect  to  section  232  of  the  Constitution 
of  1001,  end  were  intended  as  a  police  pro- 
tection to  the  property  interests  of  tbe  dtl- 
zens  of  the  state,  and  the  enforcement  of 
same  by  tbe  courts  of  the  land  is  Imperative, 
notwithstanding  the  result,  In  some  Instances, 


may  appear  horrible  and  be  sbborent  to  the 
judicial  conscience. 

The  decree  of  the  diancery  court  must  be 
affirmed. 

Affirmed.  All  the  Jnstlcea  ooneor. 


EMPIRE  REAI/TT  CO.  et  aL  t.  HARTON. 
(Supreme  Court  of  Alabama.   Dec.  19,  191L 
Rehearing  Denied  Feb.  15, 1912.) 

1.  CORPOBATIONB    ({    207*)— STOCEHOLDBRi^ 

SuiNQ  ON  Behalf  or  Cobporatioit. 

One  to  maintain  a  suit  In  behaU  of  a  cor- 
poration as  a  stockholder  therein  must  be  such 
a  stockholder  at  the  time. 

[Ed.  Note.^For  otiiar  eases,  see  Corpora- 
tions. Cent  Dig.  I  797;  Dea  Dig.  |  207.*] 

2.  COBPOSATIOirS  (I  170*)— Stockholdbbs— 
Status  as  Affected  by  Fraud. 

One  cannot  by  wrongful,  legally  fraadnlent 
condnct  of  another  be  deprived  of  his  status  of 
stockholder,  with  right  to  soa  «  behalf  of  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Bee  Dig.  I  170.*) 

3.  Corporations  <i  207*)— Stockholoebb— 
Status  as  ArFFcrxn  bt  Exxcution  Salb 
AT  Inadequate  Pbicx. 

Mere  inadequacy  of  price  at  which  stock 
is  sold  on  execution,  at  most,  renders  the  sale 
only  Toldable;  so  that,  unless  it  Is  avoided,  the 
execution  debtor  cannot  maintain  a  suit  on  be- 
tmlf  of  tbe  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  797-800;  Dec.  EHg.  | 
207.*] 

4.  Pleadino  (J  8*)— Conclusions— Fbaud. 

Tbe  bill  to  set  aside  a  sale  on  execotlan  of 
complainant's  stock  not  showing  that  defend- 
ants did  not  have  tbe  right  to  direct  issuance 
of  the  execution  on  the  judgment  against  com- 
plainant, and  have  it  satisfied  by  levy  on  and 
sale  of  tbe  stock,  does  not  show  fraud  by  a 
mere  allegation  of  fraudulent  intent 

[Ed.  Note.— For  other  cases,  see  Eleadlng, 
Cent  Dig.  I  28)6;  Dee.  Dig.  I  8;*  T^mud, 
Cent  Dig.  f  37.] 

5.  Execution    (S  256*)— Reuev  Aqainst 

.Sale. 

While  by  motion  seasonably  made  in  the 
court  from  which  execution  issues  the  sale 
thereon  may  be  vacated  for  gross  Inadequacy 
of  price,  such  relief  cannot  be  bad  in  equity, 
in  the  absence  of  frand  or  coUasion  In  the  sale, 
or  inability  of  tbe  court  of  law  b>  afford  ade- 
quate relief. 

[Ed.  Note.— For  other  cases,  see  Ezecudon. 
Cent  Dig.  i  784;  Dea  Dig.  |  256.*] 

6.  Equitt    (I    148*)— BiLi>-MuLTrFABioua- 

NESS. 

Tbe  bill  to  avoid  the  execntion  sale  of  com- 
plainant's stock  in  a  corporation  and  to  hava 
wrongs  of  the  corporation  redressed  is  multi- 
farious; the  action  of  defendants  in  having 
complainant's  stock  sold  not  being  related,  by 
averments  of  fact  to  the  fraudulent  purpose 
and  intent  against  the  rights  and  Interests  of 
the  corporation,  so  as  to  make  them  elements 
of  a  single  wrongful  purpose. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  Si  S41-367;  Dec.  Dig.  {  148.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  H.  M.  Harton  against  the  Empire 
Realty  Company  and  others  to  enforce  a  re- 
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suiting  or  constrnctlTe  trust  in  favor  ot  the 
Ensley  Realty  Company,  and  to  declare  cer- 
tain sales  of  stock  therein  fraudulent  and 
void.  From  a  decree  overmllng  demurrers 
to  the  bill,  respondents  aE^waL  Reversed, 
rendered,  and  remanded. 

Tlie  demurrers  referred  to  are  as  follows: 
(S)  "Complainant  shows  no  right  to  file  this 
suit  in  bis  own  name  as  a  atockholder  of  the 
Ensley  Bealty  Company."  (8a)  "Said  bill  is 
nmmfarloua."  (Bd)  "It  la  not  averred  or 
shown  that  the  Ensley  Realty  Company  has 
not  received  its  full  rights  In  the  premises." 

Campbell  &  Johnston,  for  appellants.  S.  C. 
M.  Amason,  for  appellee. 

McCLELLAN,  J.  [1]  This  bill,  exhibited  by 
H.  M.  Harton,  purports  to  be  one  by  a  stock- 
holder In  the  Ehsley  Realty  Company,  in  be- 
half ot  that  corporation,  and  seeks  the  decla- 
ration and  enforcement  of  a  "resulting  or 
constmettve  tmst"  in  its  favor  in  pn^rty 
alleged  to  have  been  pnrdused  by  the  use 
of  assets  of  t^e  Ensley  Realty  Company.  It 
Is  tiie  successor  of  the  bill  considered,  and 
Btrickoi  on  demurrer,  in  the  cause  of  Harton 
V.  Jt^mattm  et  al.,  166  Ala.  317,  51  South. 
H&Z.  Atwtractly  speaking,  it  Is,  of  course, 
a  sine  qua  non  to  the  maintenance  of  such  a 
bill  that  the  complainant  be.  at  the  time  a 
stockholder  In  the  corporation  In  behalf  of 
which  he  wonld  proceed.  10  Cyc.  p.  974; 
Cook  on  CorpL  8  735;  Inman  v.  N.  Y.  Water 
Co.  (C.  C.)  181  Fed.  999;  Hodge  v.  U.  S. 
Steel  Corp..  64  N.  J.  Eq.  90,  53  Atl.  601; 
Honna  v.  People's  Bank,  76  Ai^  Dlv.  224. 
78  N.  Y.  Snpp,  616;  Tutwller  v.  Tnskaloosa 
Co.,  89  Ala.  391.  7  South.  898. 

[21  Whether  a  complainant  is  a  stockhold- 
er, invested,  under  proper  conditions,  with 
the  right  to  Implead  in  behalf  of  the  corpo- 
ration, .  presents,  of  course,  a  different  In- 
quiry. Once  a  stockholder,  it  la  clear  that 
that  character,  and  the  rights  incident  and 
pertaining  thereto,  cannot  be  divested  by 
wrongful,  legally  fraudulent,  conduct  or  ac- 
tion. It  is  but  the  statement  of  a  trnlsm  to 
say  that  no  right  can  be  lost  or  acquired  by 
such  conduct  alone. 

[3]  The  complainant  was  a  stockholder  in 
the  Ensley  Realty  Company.  Prior  to  the 
filing  of  this  bill,  all  the  shares  of  stock  In 
the  corporation  in  which  complainant  had 
any  Interest  were  levied  upon  and  sold  under 
an  execution  issuing  out  of  the  city  court  of 
Birmingham.  No  irregularity  in  the  pro- 
ceeding appears.  The  judgment  plaintiff  was 
T.  B.  Lyons;  and  from  an  exhibit  to  the 
amended  bill.  Interpreting  it  against  the 
pleader.  It  appears  that  he  had  assigned  the 
judgments  upon  which  the  executions  issued. 
To  whom  is  not,  with  certainty,  shown.  It 
is  averred  in  the  amended  bill  that  Johnston 
and  Enslen,  against  whom  wrongful  conduct 
In  respect  of  the  rights  and  properties  of  the 
Ensley  Realty  Company  Is  charged,  procured 


(ila. 

the  Issuance  of  the  executions  mentioned, 
and  80  with  the  purpose  and  Intent  of  fore- 
stalling and  prev^tlng  complainant  from 
proceeding  to  the  enforcement  and  protection 
of  the  corporate  rights  of  the  Ensley  Realty 
Company,  the  consequence  being,  if  unavoid- 
ed,  to  divest  complainant  of  his  character  us 
a  stodctaoldOT  therein.  To  be  relieved  of  this 
condition,  the  amended  bill  seeks  the  settiiig 
aside  and  vacation  of  the  sales  nnder  the 
executions;  and,  along  with  the  ground  Ini' 
plied  in  the  stated  charge  of  fraudulent  pur- 
pose on  the  part  of  Johnston  and  Enslen,  it 
la  alleged  that  the  purchase  by  them  of  the 
stock  was  at  a  grossly  inadequate  price, 
speclfsring  that  paid  on  tbe  one  hand,  and 
the  value  ot  the  stock,  on  the  other,  and 
that  the  complainant  was  without  means  to 
pay  the  judgment  against  him  and  without 
ablli^  to  secure  the  means  to  do  so  or  to 
avert  the  sala 

As  amended  the  bill  otten  to  liave  J(^s> 
ton  end  Enslen,  If  they  are  the  owners  of  the 
JndgmmtB,  paid  the  Judgments  and  Interest 
and  other  lawful  cbargea  incident  thereto, 
out  of  dividend^  accmed  or  to  accrue,  on 
or  to  said  stock.  Unlees  the  sale  Is  avoided^ 
the  complainant  was  not  a  stocAcholder  wheo 
his  bOl  was  filed;  and  hence  cannot  maintain 
the  cause.  Granting  the  most  to  complain- 
ant, under  his  amended  bill,  the  grounds 
upon  wblcb  be  wonld  vacate  the  sale  render 
it  voidable  only,  not  void;  and,  in  conse- 
quence, the  title  to  the  stock  vested  In  tbe 
purchasers,  subject  to  be  divested  if  the  sale 
Is  vacated.  Howard  T.  Corey,  126  Ala.  283^ 
28  South.  682. 

[4]  Under  the  allegations  of  the  amended 
bill.  In  respect  of  the  fraudulent  Intuit  with 
which  Johnston  and  Boslen  caused  the  Issue 
of  the  executions  and  the  sales  of  the  stock 
In  question,  there  was  some  doubt,  at  first, 
whether  the  demurrer,  objecting  merely  that 
It  affirmatively  appeared  complainant  was 
not  a  stockholder,  and  that  no  fraud  was 
shown,  did  not  admit  the  general  averment 
of  fraudulent  intoit,  and  hence  deprived  that 
ground  of  any  point;  for  clearly,  taking  tbe 
averments  as  true  on  this  hearing,  these  par- 
ties could  not  frandul^Uy  divest  the  com- 
plainant of  his  character  and  rights  as  a 
stockholder  and  thereby  deprive  him  of  the 
standing  in  court  he  assumes  in  this  bill. 
They  could  not  prevwt  the  inquiry  sought  by 
reliance  upon  their  fraudulent  conduct  to 
create  an  obstacle  thereto.  Ernst  v.  Elmira 
Imp.  Co.,  24  AIIsc.  Rep.  683,  54  N.  Y.  Supp. 
116.  If  the  facts  as  to  the  sales  of  the  stock 
averred  do  not  in  themselves,  or  by  neces- 
sary Inferences,  show  fraud  therein,  the  gen- 
eral allegation — a  conclusion  of  the  pleader 
— that  fraud  Inhered  therein  does  not  an- 
swer the  purpose  of  good  pleading  In  such 
matters.  1  Danlell's  Ch.  Prac,  pp.  321.  536, 
537.  And  a  conclusion  of  fraud,  not  Justl- 
fled  by  the  facts  set  forth,  Is  not  confessed 
by  demurrer,  for  that  pleading  al<Hie  ooa- 
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fesses  facts  well  pleaded.  Flewtilen  t. 
Crane,  58  Ala.  627;  among  others  delivered 
here.  The  conclusion  averred  as  stated  Is 
hence  dismissed  from  consideration.  To  the 
facts  set  forth  must  reference  be  bad  to  de- 
termine whether  the  execation  sales  may  be 
avoided;  for,  If  not  so,  the  complainant  was 
not  a  stockholder  when  be  filed  this  bill. 

There  Is  no  averm^t  In  the  amended  bill 
that  excludes  the  possession  by  Johnston  and 
Enslen  of  the  absolute  right  to  direct  the 
Issuance  of  the  executions,  and  to  Invite  their 
satisfaction  by  appropriate  levy  and  sale.  If 
thla  right  they  had,  no  fraudulent  Intent  or 
act  could  be  predicated  of  it  simply  because 
the  levy  was  made  upon  the  stock  In  ques- 
tion and  Its  sale  regularly  effected.  There 
Is  no  Irregularity  In  the  sale  shown.  No  act 
of  theirs  calculated  to  depress  the  bidding  at 
the  sale  Is  charged.  Notice  of  the  levy  and 
sale  seems  to  have  been  given.  The  com- 
plainant undertook  by  motion  to  have  the 
execution  quashed  by  the  city  court  before 
the  sale  was  had.  The  court  declined  to 
interfere.  So  on  this  phase  of  this  particular 
feature  of  the  amended  bill  the  major  ques- 
tion pertinent  to  tills  inqalry  Is:  Will  a  court 
of  equity  vacate  a  sale  under  execution  for 
gross  Inadequacy  of  the  price  bid,  alone? 

[5]  Upon  motion,  seasonably  made.  In  the 
court  of  law  whence  emanates  the  execa- 
tion, a  sale  will  he  vacated  for  such  gross 
Inadequacy  of  prifie  as  will  create  the  pre- 
sumption of  fraud.  O'Bryan  Bros.  t.  Davis, 
103  Ala.  429.  15  South.  860;  Lockett  v.  Hurt, 
67  Ala.  19S.  Greater  reasons  Invite  such 
action  where  the  subject  of  sale  Is  chattels. 
Author,  supra.  Unless  there  Is  some  element 
of  fraud  or  collusion  In  the  sale  Itself,  or 
Inability  of  the  court  of  law  to  afford  ade- 
quate rdlef  by  the  vacation  of  a  sale  under 
execution,  equity  cannot  be  Invoked,  for  the 
court  of  law  fnmlabes  a  complete  remedy. 
Clark  T.  Allen.  87  Ala.  19S,  6  South.  272. 
In  the  concrete.  Bay  v.  Wombl^  56  Ala.  32, 
and  Loc&ett  v.  dart,  supra,  both  present  In- 
stances where  the  remedy  at  law  was  not 
adequate,  the  sale  attacked  having  led  to  the 
creation,  it  was  averred,  of  a  cloud  on  the  title 
to  real  estate,  for  the  removal  of  which  the 
law  conrts  are  without  power.  In  other  words, 
equity's  jurisdiction  was  Invoked  upon  well- 
recognized  ground  for  Its  Interference,  and 
in  the  former  case.  Independent  of  any  fac- 
tor of  inadequacy  of  price.  Reading  the 
averments  of  the  amended  Mil  ea  having  the 
legal  effect  Indicated,  the  complainant  should 
hare  seasonably  sought  the  vacation  of  the 
sale  In  the  court  of  law ;  his  remedy  there 
having  been  adequate  and  complete. 

[t]  It  was  evidently  the  Idea  of  the  plead- 
er that  the  aUegatioa  of  Improper  motive 


entertained  by  Johnston  and  Enslen  for  the 
Issuance  of  the  execution  for  its  levy  upon 
the  stock  and  for  Its  sale  was  articulate  with 
the  previous  fraudulent  intent  charged.  This 
conception  cannot  be  approved,  for  the  reasoA, 
already  indicated,  that  there  Is  nothing  of 
fact  averred  In  the  amended  bill  upon  which 
to  predicecte  such  view.  To  repeat,  aside 
from  the  general  allegation  of  improper  pur- 
pose and  Intent  In  the  levy  ui>on  and  sale  of 
the  stock,  there  are  no  facts  set  down  which, 
in  themselves  or  by  necessary  inference  Im- 
pea<A  the  conduct  of  Johnston  and  Enslen 
In  respect  of  the  execution  and  the  sale 
thereunder.  It  may  be  granted  that  the 
effectuation  of  the  sale  of  the  stodb,  thereby 
denuding  complainant  of  his  relation  of  stock- 
holder to  the  Ensley  Realty  Company,  would, 
as  a  consequence,  forestall  the  assertion  of 
the  rights  of  the  Ensley  Realty  Company 
against  Johnston  and  Enslen  and  the  Empire 
Realty  Company,  If  not  others,  yet  It  does 
not  follow  therefrom  that  the  Judicial  sale 
may  be  avoided  without  some  averred  vitiat- 
ing fact  or  act  which  will  Invite  equity's  in- 
terference. 

If  the  action  of  JohBston  and  Bnslen  in 
having  the  execution  issued,  levied,  and  the 
stock  sold  was  rdated  by  the  averment  of 
facts  to  the  friiudnlent  purpose  and  Intent 
against  the  rights  and  interests  of  the  ^as- 
ley  Realty  Gmnpany,  the  pleader  ascribes  In 
this  particular  in  most  general  terms  to 
than,  then  the  acts  and  purposes  of  JtAuston 
and  E^en  In  respect  of  the  execution  an^ 
sale  and  th^  previously  alleged  wrons^ 
conduct  in  respect  of  the  rights  and  interests 
of  the  Ensley  Realty  Company  might  be 
taken  as  elements  of  the  single  wrongful  pur- 
pose with  which  the  pleader  probably  intend* 
ed  to  charge  them.  This  state  of  averment 
Is  not  shown  by  the  amended  bill;  so  the 
relief  sought  in  the  aspect  of  the  amended 
bill,  whereby  the  avoidance  of  the  sale  is 
prayed,  and,  In  the  other  aspect,  whereby 
redress  of  corporate  wrongs  Is  asked,  are 
dlsthict,  Independoit  reliefs— the  former  in- 
dividual to  the  complainant  and  the  latt^ 
corporate  alone— and  the  hill  is  for  that  rea- 
son multifarious. 

The  following  grounds  of  R.  D.  JohoBtou's 
demurrer,  and  the  like  grounds  set  down  in 
the  demurrers  of  other  respondents,  wwe, 
in  our  opinion,  well  taken:  5,  Oa,  and  9d. 
The  court  erred  In  overruling  the  demurrers 
taking  the  objections  Indicated. 

The  decree  Is  reversed,  and  one  will  be 
here  rendered  sustaining  the  demurrers  on 
the  grounds  noted  aliove. 

Reversed,  rendered,  and  remanded.  All  the 
Justices  concur,  save  DOWDEUj,  a  J.>  not 
sitting. 
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JOHN  DEIQBB  PLOW  CO.  t.  CITT  HARD- 

WAItH  CO. 
(Sapreme  Conrt  of  A1«l)am«.    Feb.  8,  1912.) 

1.  Sales  (|  64*)— Gohrboxno  Pbotisiohb 
toqcthxjb. 

All  tbe  pro^aloni  of  ■  contract  of  m1« 
mnat  be  conitrned  together. 

[Bd.  Note.— For  other  caseB,  ue  Salee,  Qeat. 
mg.  f  152;  Dee.  IMg.  |  64.*] 

2.  Pleading  (f  214*)— DKmnuER— Idertitt 
OF  Wbftisn  Cowtbact  and  Conthaot 
Pleaded. 

On  demurrer,  the  qneation  Aether  a 
elanse  of  a  contract  ae  pleaded  1b  an  exact 
cop7  of  the  clause  in  tbe  contract  cannot  be 
iuqnired  into. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  625-634;  Dec.  Dig.  S  214.*] 

8.  Sales  (f  467*)— Conbi^dction  of  Gon- 
TBACT— Title  and  Possession. 

A  clause  printed  on  the  baclc  of  a  con- 
tract of  sale  provided  that  the  title  and  right 
of  posBession  should  remain  in  tbe  eeiler,  and 
a  clause  on  the  face  of  the  contract  provided 
for  accounts  and  Bettlements  and  that  all 
goods  In  tbe  bands  of  tbe  buyer  and  unsold  on 
October  1,  1910,  should  belong  to  the  seller 
to  be  settled  for  b;  the  buyer's  note  or  to  be 
delivered  to  the  seller  at  its  option.  Beld, 
that  tbe  clauae  on  tbe  face  of  tbe  contract  mod- 
ified the  clause  printed  on  tbe  back  and  to- 
gether constitutea  an  agreement  that  the  goods 
sold  under  the  contract  were  to  remain  in  the 
possession  of  tbe  bayer  until  October  1,  1910, 
at  which  time  the  seller  was  to  elect  whether 
it  would  receive  the  buyer's  note  for  them  or 
have  them  sUpped  back  to  it,  bo  that  until 
that  time  the  seller  had  no  right  to  sne  for 
their  possession. 
[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
,    Dig.  I  4e7.*] 

4.  Pleadiho   (I  196*)— Deuubreb  to  Be- 

JOINDEB. 

It  is  not  ground  for  demurrer  to  a  re- 
>>lnder  that  it  contains  tbe  same  defoises  set 
up  in  the  pleas. 

[Bd.  Note.— For  other  cases,  see  Heading, 
Dec.  Dig.  I  196.*] 

6.  Sales  ({  479*)— Conditional  Sales— Re- 
oovEBT  OF  Goods— Pleading  Conteact. 
In  detinue  to  recover  goods  delivered  by 
plaintiff  to  defendant  under  a  contract  for  the 
sale  of  the  goods,  but  reserving  title  in  plaintiff 
until  payment,  of  tbe  price,  where  detendant 
by  its  pleas  admitted  that  tbe  goods  were  sold 
under  auch  contract,  but  set  up  certain  pro- 
visions of  the  contract  limiting  the  operation 
of  the  reservation  of  titie,  it  was  not  neces- 
sary. In  its  rejoinder,  to  deny  the  contract  or 
that  the  goods  were  sold  thereunder, 

[Ed,  Note. — For  other  cases,  eee  Sales,  Dec 
Dig.  S  479.*] 

Appeal  from  City  Court  of  Talladega;  O. 
K.  MUler,  Judge. 

Detinue  by  the  John  Deere  Plow  Company 
against  the  City  Hardware  Company,  Plaln- 
tUTs  demurrer  to  defendant's  second  rejoin- 
der  orermled,  and  plaintiff  appeals.  Affirmed. 

Lapsley  &  Arnold,  for  appellant  Knox, 
Acker,  Dixon  ft  Bladcmon,  for  appellee. 

SIMPSON,  J.  /This  Is  an  action  for  deti- 
nue, by  tlie  appellftnt  against  the  appellee, 
for  the  recovery  of  certain  agricultural  Im- 
plements mentioned  in  the  compialnt. 


Tbe  defradant  flled  a  nnmber  of  ^eas. 
among  other  things  describing  the  condi- 
tional contracts  under  which  the  goods  were 
twught,  and  claiming  that  the  defendant  had 
con^illed  with  the  condltloDS  of  said  con- 
tracts, and  tiiat  the  artides  named  therein 
had  become  vested  in  tbe  defendant,  freed 
from  the  claim  of  title  reserved  therein  by 
the  plaintiff. 

The  plaintiff  filed  a  number  of  replica- 
tions, attaching  thereto  copies  of  tbe  three 
contracts  of  sale,  and  claiming  that  the 
plaintiff  is  entitled  to  demand  and  recover 
the  article  named  therein  under  article  7, 
which  is  Identical  In  all  of  the  contracts, 
being  among  the  conditions  of  sale  printed 
on  the  back  of  the  contract  and  in  words 
and  figures  as  follows.. to  wit:  "It  is  also 
agreed  that  the  tlUe  to,  and  ownership  of 
and  the  r^ht  to  the  immediate  and  ezclo- 
give  possession,  upon  demand  either  oral  or 
written,  to  all  goods  which  may  be  shipped 
as  therein  provided,  or  durli^  the  current 
season,  shall  remain  in,  and  tlieir  proceeds 
In  <^se  of  sale  stiall  be  the  property  of. 
said  plow  company,  and  subject  to  its  order 
until  full  payment  shall  have  been  made  for 
the  same  by  the  underalgned  in  money ;  bat 
nothing  in  this  clause  will  release  the  under- 
signed from  making  payment  as  herein 
agreed." 

There  were  a  number  of  rejoinders,  but 
tbe  only  contention  of  tbe  appellant  is  that 
tbe  court  erred  In  overruling  plaintiff's  de- 
murrer to  the  second  rejoinder,  which  re- 
joinder is  in  words  and  figures  as  follows, 
to  wit:  "For  further  rejoinder  the  d^endant 
alleges  that  the  plaintiff  sold  the  chattels 
sued  for  to  defendant  under  a  contract  pro- 
viding that  all  such  goods  as  should  t>e  sold 
for  cash  by  defendant  were  to  be  paid  for 
in  cash  on  the  first  of  each  montb  following 
their  sale,  and  tliat  all  such  goods  sold  by 
defendant  In  any  period  between  inventory 
dates  were  to  be  settled  for  by  tbe  note  of 
defendant  due  at  the  reguiv  maturity  dates 
of  the  purchase  price  for  said  goods,  and 
that  ail  notes  taken  by  defendant  on  sucli 
sales  were  to  be  Indorsed  by  defendant  and 
sent  to  the  plaintiff  as  collateral,  and  tbat 
said  notes  were  to  be  recorded  by  the  plain- 
tiff and  returned  to  tbe  defendant  for  col- 
lection, and  that  the  plaintiff  would,  at  tbe 
end  of  each  such  period,  check  up  all  cask 
remitted  and  credit  the  defendant  with  cer- 
tain cash  discounts,  and  that  all  such  goods 
in  the  hatfils  of  defendant  furnished  unist 
sold  contract  on  hand  and  unsold  on  Octo- 
ber 1. 1910,  that  were  In  merchantable  condi- 
tion should  belong  to  the  plaintiff,  and  were, 
at  plelntUTs  option,  to  be  settled  for  by  the 
defendant's  note  due  one  year  later  than 
tbe  terms  of  such  contract,  or  should  be  de- 
livered to  the  plaintiff  f,  o.  b,  cars  Annlston, 
Ala.;  and  defendant  alleges  that  this  salt 
was  brought  prior  to  the  let  day  of  Ocbdier, 


•For  otlur  easts  bm  urn*  topic  and  ■•cUon  NUMBER  la  Deo.  Dig-  *  Am.  Dig.  Key  No.  SerlM  A  a«p'r  laduw 

Digitized  by  Google 


Ala.) 


OULVBR  ▼.  OAKBOIX 


7«T 


1910,  and  before,  by  the  tvcma  of  said  con- 
tract of  sale,  said  goods  which  were  so  sold 
defHidant  br  plaintiff  should  become  the 
propwty  of  OT  belong  to  the  plaintur." 

The  brief  of  appellant  admits  that  said 
rejoinder  correctly  sets  out  one  of  the  pro- 
rlslons  of  one  of  the  contracts  of  sale  at- 
tached as  Exhibit  D  to  the  repUcations;  and 
states  that  "the  essaitial  question  sought  to 
be  presented  by  plaintiff's  demurrer  to  de- 
fendant's rejoinder  No.  2  is  the  construction 
of  dause  7  which  Is  contained  in  all  of  the 
contracts  on  which  idaintlff  bases  his  right 
of  recovery." 

[1-3]  This  seems  to  be  a  correct  statement 
of  the  gist  of  the  controversy,  and  It  must 
be  admitted  that,  according  to  a  literal  in- 
terpretation of  said  clause  7,  standing  alone, 
it  would  seem  that  the  plaintiff  reserved  the 
right  to  demand  and  recover  the  goods  at 
any  time,  without  regard  to  wbetta^  the  de- 
fendant was  complying  with  its  part  of  the 
contract  or  not,  but  it  must  be  connected  with 
the  other  provisions  of  the  contract,  which 
Is  a  contract  of  sale,  and  it  is  evidently  a 
reservation  for  the  security  of  the  plaintiff 
against  any  failure  of  the  defendant  to  com- 
ply, on  Its  part,  with  the  stlpulatlous  of  the 
contract;  and,  considering  the  fact  that  this 
clause  Is  printed  upon  the  back  of  the  con- 
tract, and  the  clause  set  out  in  said  re- 
Joinder  No.  2  is  written  upon  the  face  of  one 
of  the  contracts,  said  last-named  dause  must 
be  considered  as  a  modlflcatlou  of  clause  7 
as  to  the  goods  purchased  under  said  con* 
tract.  This  Is  evident,  not  only  because  all 
dausee  of  a  contract  must  be  construed  to- 
gether, but  because  of  the  fact  that  tbe  par- 
ties wrote  this  clause  in  the  face  of  the  con- 
tract, while  the  other  is  evidently  a  part 
of  a  printed  form.  Indorsed  on  the  back. 
Witbont  Inquiring  whether  or  not  said  clause 
is  an  exact  copy  of  a  clause  In  the  contract 
of  sale  (which  cannot  be  inquired  Into  on 
demurrer),  the  provisions,  as  set  out,  show 
that  the  agreement  between  the  parties  was 
that  the  goods  sold  under  Uiat  contract  were 
to  remain  in  the  possesaiou  of  the  defendant 
until  October  1, 1910,  at  which  time  the  plain- 
tiff was  to  elect  whether  it  would  recdve 
a  12  months'  note  for  the  sam^  or  have 
them  shipped  back  to  it. 

[4]  There  is  a  great  deal  of  unnecessary 
and  prolix  pleading  in  this  case,  and  tbe  de- 
murteia  to  this  rejoinder  are.  In  the  main, 
mere  geaieral  demurrers.  In  so  far  as  they 
allege  that  the  rejoinder  contains  the  same 
defense  set  up  In  tbe  pleas,  It  Is  not  sub- 
ject to  the  demurrer.  HIghtower  v.  Ogle- 
tree,  114  Ala.  94,  21  South.  934;  Pope  v. 
Ulenn  Falls  Ins.  Co.,  136  Ala.  670-676.  84 
South.  29;  Continental  Fire  Ins.  Co.  v. 
Brooks,  181  Ala.  614.  §0  South.  876. 

[I]  It  was  not  necessary  to  deny  the  con- 
tracts or  that  the  goods  were  sold  thereun- 
der, for  tbe  reason  that  the  defendant  was 


fiAimiTig  that  they  were  sold  under  said  oonr 
tracts,  had  so  dalmed  In  Its  pleas,  and  was 
by  this  rejoinder  morely  specially  setting  up 
one  of  tbe  provisions  of  said  contract  as  the 
ground  of  defense.  The  construction  given 
to  the  contract  shows  that  It  does  allege  cer- 
tain terms  of  tbe  contract  which  do  operate 
as  a  waiver  of  the  right  to  sue  during  the 
operation  of  the  special  provisions. 

So,  without  deciding  whether  said  rejoin- 
der m^t  not  have  beea  subject  to  other 
possible  causes  of  demurrer.  It  is  not  sub- 
ject to  the  causes  alleged  and  Insisted  upon. 

Tbe  Ju^^ent  of  the  court  is  affirmed. 

Affirmed.  AU  Oie  Justices  concur. 


rOB  et  aL  T.  QABBOlX. 


GDLTBB 

(Supreme  Gonrt  of  Ai«t»fm|i-   Nov.  16,  1011. 
On  Behearing.  Feb.  15,  1912.) 

1.  Deeds  (}  64*)— Deuvebt— Necessitt. 

Delivery  is  indispensable  to  the  validity  of 
a  deed,  whether  it  be  a  conveyance  upon  val- 
uable consideration  or  a  voluntary  conveyance 
in  consideration  of  love  and  affection. 

[Ed.  Note^For  other  cases,  see  Deedi. 
Gent  Dig.  i  116;  Dee.  Dig.  {  64.*] 

2.  DBina  (I  68*)— Deuvebt— Life  or  Gbah- 

TOB. 

While  the  delivery  of  a  deed  which  vlU 
make  it  valid  most  be  in  Uie  lifetime  of  the 
grantor,  an  inchoate  delivery  to  a  third  person 
as  depositary,  with  Instructions  to  deliver  to 
tbe  Kiantee  upon  the  grantor's  death,  makes 
the  depositary  a  trustee,  aod>  delivery  by  him 
to  the  grantee  win  relate  back  to  the  prior  de- 
Uveiy  for  the  purpose  of  passing  title. 

[Bd.  Note.— For  other  eases,  see  Deeds, 
Cent  Dig.  il  180-135;  Dec  Dig.  |  5&*] 

S.  Desob  (}  68*)— Delivebt— Life  or  Qbait- 

TOB. 

A  delivery  of-  a  deed,  sobject  to  recall  by 
the  grantor  before  delivery  to  the  grantee,  is 
not  effective  to  pass  title. 

[Bd.  Note^For  other  cases,  see  Deeds, 
Cent.  Dig.  H  lSO-186;  Dec.  Dig.  |  58.*] 

On  Behearing. 

4.  Deeds  (|  66*)— Delivebt— Qubstioh  roB 
JnsT. 

/The  question  whether  a  grantor  in  a  deed 
exiecuted  his  intention  to  pass  title  by  a  snffi- 
cient  delivery  is  one  of  fact  and  is  generally 
for  the  jury.y 

[Ed.  Not^v— For  other  cases,  see  Deeds, 
Gent  Dig.  «  127,  688;  Dec  Dig.  |  66.*] 

5.  Deeds  (|  68*)— Delivebt— Riqht  to  Bb- 

VOEE. 

/A  right  to  revoke  a  delivery  of  a  deed  by 
the  grantor  to  a  person  other  tlian  the  gran- 
tee or  his  agent,  which  will  render  Qte  de- 
livery ineffectual  to  pass  title,  need  not  be  ex- 
pressly reserved;  It  being  soffident  that  the 
grantor's  act  did  not,  as  a  matter  of  law,  place 
the  deed  beyond  his  control/ 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent  Dig.  U  130-136;  Dec  Dig.  {  68.*] 

6.  DkEDb  (I  58*)— I^utebt— BiOHT  TO  Be- 
too. 

/There  is  no  presumption  tliat  a  handing  of 
a  deed  to  a  person  other  than  the  grantee  or 
his  agent  was  with  the  intention  to  pass  title 
to  the  grantee,  and,  in  order  to  make  such 
act  a  delivery,  the  intention  of  the  grantor 
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mnst  hare  been  expressed  in  an  umniatak-  I 
tfble  nuumer  at  the  time  of  execution  or  sub-  I 
sequentlr  wliil*  tlie  deed  was  in  liis  possession^ 
[Ed.  Mote^For  other  cases,  see  Deeds, 
Gent  DIv.  gf  130-185;  Dec.  Dig.  S  68-*] 
T.  Dkedb  (S  58*)— Delivebt— Biobt  to  Bs- 

TOKE. 

/The  mere  leavlDg  of  a  deed  with  the  agent 
or  attorney  of  a  grantor  is  wholly  insufficient 
to  show  an  intention  to  divest  the  title  and 
will  not  constitute  a  delivery.  / 

[Ed.  Note— For  other  cares,  see  Deeds, 
Cent.  Dig.  SI  130-135;  Dec.  Dig.  S  58.*] 

8.  Deeds     (f  58*)— Delivebt— Bstablish- 

UENT. 

That  a  deed  named  the  wife  of  the  gran- 
tor as  grantee  and  embraced  all  the  property 
of  the  grantor,  was  in  the  handwriting  of  a 
resident  lawyer  and  notary  public,  recited  a 
consideration  of  love  and  affection,  and  direct- 
ed that  the  wife  pay  the  just  debts  of  the 
grantor,  and  that  upon  the  same  day  the 
grantor  committed  suicide,  are  not  circum- 
stancea  showing  acts  or  declarations  of  the 
siantor  at  the  makin|;  of  the  deed  or  its  de- 
Bvery  and  are  insufficient  to  show  that  the 
grantor  delivered  the  deed  to  a  third  person 
for  hia  wife. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  {  58.*] 

9.  Deeds     (8  68*)— Delivebt— Establish- 

KENT. 

The  mere  handing  of  a  deed  to  a  stranger 
with  a  request  to  "keep  it,"  without  mention- 
Ing  what  the  paper  was  or  the  grantee's  name, 
is  insufficient  as  a  delivery  to  the  grantor's 
wife,  the  grantee  therein. 

[Eid.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  g  68.*] 

Dowdell,  O.  J.,  and  Mayfield  and  Sayre,  JJ., 
dissenting. 

Appeal  from  Circuit  Court,  Pike  County; 
H.  A.  Pearce,  Judge. 

Ejectment  by  L.  A.  Culver  and  others 
against  J.  8.  Carroll.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.  Reversed  and 
remanded. 

Norman  &  Son,  for  appellants.  Foster, 
Samford  St  Carroll,  for  appellee. 

SOMERVILLE,  J.  The  action  Is  one  of 
ejectment  brought  to  recover  a  tract  of  laud 
described  In  a  deed  executed  by  L..  A.  Culver, 
deceased,  to  bis  wife.  JuUa  F.  Culver.  The 
conveyance  Is  dated  December  22,  1891,  is 
duly  signed  and  acknowledged,  and  based 
on  a  consideration  of  natural  love  and  aCtec- 
tion.  Tbe  lower  court  permitted  the  deed  to 
go  to  the  jury  as  part  of  the  evidence  In  the 
case,  to  which  exception  was  taken  by  ap- 
pellant's counsel,  and  error  is  assigned  based 
on  this  ruling.  Tbe  question  raised  for  de- 
cision Is  whether  the  deed  was  ever  delivered 
to  the  grantee,  Mrs.  Culver,  during  the  life- 
time of  tbe  grantor  so  as  to  have  become 
effective.  The  paper  was  left  by  tbe  grantor 
with  tbe  witness  Kelsoe  and  one  Sykes,  uow 
deceased,  before  the  death  of  the  former, 
who  committed  suicide  very  soon  after.  All 
the  evidence  on  the  question  of  delivery  was 
given  by  Kelsoe,  who  stated  that  he  could 
not  say  what  Culver  had  said  when  he  hand- 


ed tbe  deed  over  to  tbem,  and  It  was  put 
In  a  safe.  Tbe  witness  observed:  "I  don't 
know  whether  he  said,  'Take  the  deed  and 
keep  it  for  me' ;  or,  Take  it  and  keep  it' 
I  would  not  be  poslUre  it  ms  either  one 
but  it  was  something  similar.  I  Just  inferred 
from  it  he  wanted  tbe  paper  preserved." 
On  cross-examfuatlon  the  witness  further 
said:  "I  cannot  be  posltiTe  what  he  said. 
He  may  have  said  something  else.  1  cannot 
be  positive  what  he  said." 

[1,2]  Tbe  rule  is  well  settled  In  every 
Jurisdiction  that  delivery  Is  an  Indispensable 
requisite  to  the  validity  of  a  deed  wliether 
It  be  a  conveyance  upon  valuable  considera- 
tion, or  a  voluntary  conveyance  in  considera- 
tion of  love  and  affection.  And  It  is  neces- 
sary that  the  delivery  should  be  made  in  the 
lifetime  of  the  grantor,  for  "there  can  be  no 
delivery  by  a  dead  hand."  A  delivery  after 
the  grantor's  death  is  no  delivery.  Jones  v. 
Jones,  6  Conn.  Ill,  16  Am.  Dec.  39,  and  note; 
Jackson  v.  1^,  12  Wend.  (N.  Y.)  107.  Tet 
there  may  be  an  inchoate  delivery  In  the 
grantor's  lifetime  which  may  become  abso- 
lute on  bis  death.  Foster  t.  Mansfield,  3 
Mete  (Mass.)  412,  37  Am.  Dec.  164.  Cases  of 
this  kind  sometimes  present  considerable 
difficulty. 

Deeds  are  sometimes  delivered  by  a  gran- 
tor to  a  tbird  person  as  a  depositary,  with 
Instructions  to  driver  to  the  grantee  on  the 
contingency  of  the  grantor's  death.  And  it  is 
commonly  held  that  when  this  instruction  is 
carried  out  Bxidh  delivery  will  relate  back  to 
the  prior  delivery  for  tbe  purpose  of  passing 
tbe  grantor's  title.  Tbe  intention  of  the 
party  la  the  substantive  thing.  The  first  de- 
positary Is  a  trustee  holding  the  deed  for  the 
benefit  of  the  grantee..  Elsberry  v.  Boykin. 
65  Ala.  340 ;  Wheelwright  v.  Wheelwright,  2 
Mass.  447,  3  Am.  Dec.  66 ;  Taf  t  v.  Taf  t,  59 
Mich.  185,  26  N.  W.  426,  60  Am.  Bep.  291; 
Scars  V.  Scranton  Trust  Co.,  228  Pa.  126.  77 
AU.  423,  20  Ann.  Cas.  1148-llSO ;  9  Am.  ft 
Eng.  Ency.  Law,  157. 

[3]  If  the  deed  Is  subject  to  be  recalletl  by 
the  grantor  before  delivery  to  tbe  grantee, 
there  ia  no  ^ectual  delivery  by  the  maker. 
Prutsman  Baker,  80  Wis.  644.  It  Am.  Rep. 
592;.  Davis  t.  Cross,  14  Lea  CFenn.)  637,  52 
Am.  Rep.  177. 

Under  the  above  principles  and  those  set- 
tled by  our  own  authorities,  we  are  of  tbe 
opinion  that  the  court  erred  in  not  excludiuit 
the  deed  from  the  Jury  as  requested  by  tbe 
appellants.  Fltzpatrlck  v.  Brigman,  130  Ala. 
453,  30  South.  500;  Id^  138  Ala.  242.  31 
South.  940;  Tarwater  T.  Going,  140  Ala. 
273,  37  South.  330. 

The  present  case  cannot  be  distinguished 
in  legal  effect  from  Fitzpatrldc  v.  Brigman. 
130  Ala.  450,  30  South.  JSOO,  and  neither  is  hi 
conflict  with  Fltzpatrlf^  v.  Brigman,  133  Ala. 
242,  31  South.  940,  where  additional  contem- 
poraneous acts  shown  bj  tbe  erldaice  point- 
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ed  very  atrcBisly  to  tba  grantor's  inteutloD  to 
Test  title  In  the  grantee. 

It  la  tmneoesaary  to  pasa  on  Che  other  aa- 
slgDments  of  error  If  0ie  deed  be  ezdnded 
from  erldcoce. 

Bereraed  and  runanded.  All  of  the  Jnatio- 
ei  cmcnr. 

On  Rehearing. 

The  real  qneatlon  luToIred  In  this  caae  is 
not  whether  the  srantor  Cnlver  entertained 
a  general  totentlcm  that  the  subject-matter 
of  ttie  deed  ahonld  at  aome  time  and  in  some 
way  paaa  to  the'grantae  named;  for  Uiat  in- 
tention woold  always  be  qoito  plainly  eri- 
denoed  by  the  mere  fact  of  preparing  and 
algning  thodeed. 

[«)  The  true  toqnlry  is,  as  settled  by  the 
authoritieB:  Did  he  esracnte  that  intentl<m 
hy  a  auffldent  dellreiy  of  the  deed  in  hia 
llfeflme,  intendtog  that  act  to  thm  pasa 
the  title?  It  ia,  of  course,  conceded  that  tin 
qaestion  of  deUrery  is  a  qnestfon  of  fact, 
resting  In  the  intention  of  the  grantor,  and, 
like  other  qnestifma  of  fact,  la  generally  to 
be  snbmmed  to  and  determined  1^  the  jury. 
Gr^ry  r.  Walker,  88  Ala.  26 ;  Alexander  t. 
Alexander,  71  Ala.  296 ;  Cherry  r.  Herring. 
83  Ala.  468,  8  South.  607;  Fitapatrick  v, 
Brlgman,  188  Ala.  242,  81  South.  910;  Napier 
T.  ElUott,  162  Ala.  129.  60  Sonth.  140;  BiCk- 
ert  T.  Tooart,  66  South.  708.  But  the  pi^ 
of  difficulty  is  In  determining  what  act  or 
acts  on  the  pant  of  the  grantor  will  be  auffl- 
dent to  generate  as  a  Jury  question  tike  issue 
of  dtilTcry  Tel  non  in  the  first  instance; 
and,  with  reqkect  to  the  allied  act  of  de- 
livery, what  drcumatanoea  are  relevant  and 
competent  to  be  ctmstdered. 

In  Elsberry  t.  BoyUn,  66  Ala.  840,  It  waa 
said:  "The  Uet  (of  dOliTery)  reato  in  In- 
tenUon,  and  la  to  be  collected  from  all  the 
acto  and  dedaratlona  of  the  parties  having 
relation  to  it"  And  thla  language  has  been 
several  times  repeated  by  this  court.  Napier 
T.  Blllott,  146  Ala.  21S,  40  South.  762,  U9 
Am.  St.  Rep.  17;  Id.,  162  Ala.  129,  60  South. 
148;  Oulf.  etc..  Go.  v.  Orenshaw,  160  Ala. 
608,  53  South.  812. 

[B-7J  In  ntspatrlck  t.  Brlgman,  130  Ala. 
460,  80  South.  600,  the  subject  of  ddlvery  la 
fully  dlscnased,  and  the  prlnciiOes  whiA  de- 
termine the  sufficiency  of  a  delivery,  whoi 
made  to  a  person  other  than  the  grantee  or 
hfs  agent,  are  Clearly  and  precis^  stated  by 
Tyson,  3.,  as  follows:  "(1)  The  delivery 
miiBt  be  so  eCFectual  as  to  d^rtve  titie  grantor 
of  the  right  to  revoke  it,  for  ao  long  as  he 
reserves  to  himself  the  locus  poenitentlfle, 
there  is  no  delivery — no  present  intention  to 
divest  himself  of  the  title  to  the  property. 
(2)  The  grantor  need  not  expressly  reserve 
to  himself  this  right  to  repent,  but  If  his 
act  upon  which  a  deUvery  Is  predicated  does 
not  place  the  deed  beyond  his  cmtrol,  m 
matter  of  law,  then  his  riglit  of  revocation 
is  not  gone.  0i  The  law  does  not  presume, 
wben  a  deed  la  handed  to  a  third  person, 
5780^-48 


that  it  has  ben  with  the  Intention  to  paas 
title  to  the  grantee.  In  order  to  make  sudi 
an  act  a  delivery  to  the  grantee,  the  inten- 
tion of  the  grantor  must  be  expressed  at  the 
time  In  an  mimlstakable  manner."  (4)  Al- 
though an  alleged  grantor  has  signed  and 
acknowledged  a  deed  and  left  it  with  his 
agent  or  attorney,  if  he  then  said  notiilng  to 
indicate  an  totentlon  that  the  deed  ahonld  be 
considered  as  executed,  and  did  no  act  other 
than  leave  it  with  his  agent,  "this  act  was 
utterly  Insnfflclait  aa  expressing  a  present 
Intention  to  divest  himself  of  the  title  to  the 
property  described  in  the  ^ed."  With  re- 
spect, also,  to  the  sourcee  ftom  which  intui- 
tion to  deliver  may  be  sought,  !n  the  absence 
of  a  manual  deHvoy  to  the  grantee,  it  la 
spedflcally  declaied  that  "the  grantor  moat 
have,  by  some  word  expressed  or  act  done, 
clearly  indicated  his  intoition,  at  tile  Urns  of 
ita  alffntnff  &v  Mm  or  aubaeonentlv  loMIe  tJte 
deed  U  inMa  poMeation,  that  Uie  deed  shall 
be  oonsldered  as  executed."  Although  this 
was  an  action  of  ejectment,  tried  before  a 
jury,  it  waa  held  as  matter  of  law  that  the 
deed  was  not  admlsBlble. 

On  a  seotmd  ai^)eal  (TltqMtrlck  v.  Brlg- 
man. 188  Ala.  242,  81  South.  940)  the  prlnd- 
ples  Bteted  on  the  former  appeal  were  ap- 
proved ;  but,  additional  evidence  bearing  up- 
on the  grantor's  Intention  in  leaving  the  deed 
with  his  attorney  having  been  Introduced,  It 
was  ruled  that  the  question  of  Intuition  be- 
came an  lasne  for  the  jury.  To  qnoto  from 
the  opinion  of  Dowdell,  3. :  "What  ia  neces- 
sary to  constitute  a  delivery  waa  fully  dls- 
cnsaed  .on  the  former  appeal,  and  we  contoit 
oursdvea  wltfi  what  waa  then  said  aa  being 
sufficioit  for  present  purposes.  What  was 
Prices  latoitlon  Is  a  question  of  fact  to 
be  determtoed  by  file  jury  from  the  attendant 
olroKffMtonoe*  at  the  time.  And  to  this  aid 
it  waa  competent  on  the  trial  to  adduce  evl* 
dence  of  the  transaction  between  Price  and 
Buck,  and  what  was  said  and  done  at  the 
time  by  both  of  said  parties,  as  well  as  by 
Sdhelmn  (the  d^jMialtary)  who  acted  as  at- 
torney for  Prlc&"  (Itoilcs  onnk)  It  Is 
wtnthy  of  note  that,  on  the  fiicte  reported, 
the  ddivoy  to  Sdbdmer  ml^t  well  have 
beea  treated  aa  a  oonstnictive  deUverf/  to 
the  grantee  oa  the  principles  steted  In  Dev- 
lin on  Deeds  <3d  Bd.)  |  278. 

In  the  later  case  of  Tarwater  v.  Going, 
140  Ala.  278,  87  South.  830,  it  was  said,  by 
Sharps,  J.,  that  "delivery  is  essential  to  the 
complete  execution  of  a  deed,  and  a  mere  de- 
posit of  a  writing,  comjA^  in  other  respecte 
aa  a  deed,  with  a  iwraon  other  than  the  one 
named  as  grantee,  or  hU  agent,  when  un- 
accompanied with  any  intention  of  passing 
title,  is  not  a  dellvwy  sudi  aa  ia  necessary 
to  constitute  a  deed." 

Perhaps  the  clearest  and  oompleteat  atete- 
ment  of  the  law  on  this  subject  la  the  fol- 
lowing, by  Dowling,  J.,  In  Osborne  v.  Es- 
Unger,  166  Ind.  351.  860, 68  N.  B.  489.  442.  80 
Am.  St  B^.  240.  247:  "Where  the  claim  of 
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title  rests  upon  the  dellrery  of  tbe  deed  to  a 
third  person,  the  deed  must  have  been  prop- 
erly Bigned  by  the  grantor,  and  delivered 
by  him,  or  by  hlB  direction,  nncondltlonally, 
to  a  third  person  for  the  use  of  the  grantee, 
to  be  delivered  by  such  person  to  the  grantee, 
either  presently,  or  at  some  future  day,  or 
upon  some  inevitable  contingency,  the  gran- 
tor parting,  and  intending  to  part,  with  all 
dominion  and  control  over  it,  and  absolutely 
surrendering  bis  possesslM  and  authority 
over  the  instrument,  so  that  It  would  be  the 
dnty  of  the  custodian  or  trustee  for  the  gran* 
tee,  on  his  behalf,  and  as  his  agent  and  tms- 
tee,  to  refuse  to  return  the  deed  to  the  gran- 
tor, for  any  purpose,  if  demand  shonld  be 
made  upon  him.  And  there  should  be  evi- 
dence beyond  such  delivery  of  the  intent  of 
the  grantor  to  part  with  his  title,  and  the 
control  of  the  deed,  and  that  such  delivery 
is  for  the  use  of  the  grantee.  If  the  deed  1b 
placed  in  tbe  hands  of  a  third  person,  as 
the  agent,  friend,  or  bailee  of  the  grantor, 
for  safe-keeping  only,  and  not  for  delivery  to 
the  grantee ;  if  the  fact  that  the  instrument 
Is  a  deed  Is  not  made  known  to  such  third 
person,  either  at  the  time  It  is  banded  over, 
or  at  any  time  before  the  death  of  the  gran- 
tor ;  If  the  -name  of  the  grantee,  or  other 
description  of  Mm,  Is  not  given ;  and  If  there 
>^  no  evidence  beyond  the  mere  fact  of  such 
I  delivery  of  tbe  Intent  of  the  grantor  to  part 
f  with  his  control  over  the  Instrument  and 
/  bis  title  to  the  land^then  such  transfer  of 
/  the  mere  possession  of  the  instrnment  does 
not  constitute  a  delivery,  and  the  lustnunent 
falls  for  want  of  execution."  This  language 
is  incorporated  In  his  text  by  Mr.  Devlin, 
than  whom  there  Is  no  abler  writer  on  the 
law  of  deeds,  with  the  approving  observation 
that  "the  rule  was  correctly  and  succinctly 
stated."  Devlin  on  Deeds  (Sd  Ed.)  p.  485. 
Ag&la,  tbe  same  writer  says  (page  467),  quot- 
Ing  from  tbe  opinion  of  Eastman,  J.,  In  the 
leading  case  of  Cook  v.  Brown,  34  N.  H.  400: 
"To  make  the  delivery  good  and  effectual, 
tbe  power  of  dominion  over  the  deed  must 
be  parted  with.  Until  then,  the  Instrument 
passes  aotbing ;  it  is  merely  ambulatory  and 
gives  no  title.  It  Is  nothing  more  than  a 
wUl  defectively  executed,  and  is  void  under 
the  8tatnt&  *  *  *  There  must  be  a  time 
when  the  grantor  parts  with  bis  dominion 
over  the  deed,  else  it  can  never  have  been 
delivered.  So  long  as  it  Is  In  the  hands  of 
a  depositary,  subject  to  be  recalled  by  the 
grantor  at  any  time,  the  grantee  has  no 
right  to  it  and  can  acquire  none;  and  if 
the  grantor  dies  without  parting  with  his 
control  over  the  deed.  It  has  not  been  de- 
livered during  his  life,  and  after  his  decease 
no  one  ran  have  tbe  power  to  deliver  It" 
See,  also,  Brown  t.  Brown,  66  Me.  316,  321 ; 
Tiedeman  on  Real  Property  (2d  Ed.)  S  813 ; 
8  Wash,  on  Reel  Property  (5th  Ed.)  p.  314 ; 
monographic  note  to  Brown  v.  Weeterfield 
(Neb.)  68  Am.  St  Kep.  5S7-6S6. 
Taming  now  to  the  instant  cas^  it  Is  in- 


sisted  that  we  have  erred  In  our  omclosioQ 
in  that  we  have  failed  to  consider  all  the 
facts  in  the  case,  which,  it  is  ui^ed,  bring 
the  case  within  the  rule  of  decision  in  Fitz- 
patrick  V.  Brigman,  133  Ala.  242,  31  Boutb. 
040,  and  make  the  question  of  delivery  one 
of  fact  for  the  jury. 

tl]  The  facts  which  counsel  conceives  to 
be  competent  for  this  purpose  are  (quoting 
from  bis  brief) :  "That  the  deed  was  made 
to  bis  wife,  as  grantee,  and  embraced  all  the 
property  of  Culver,  the  grantor ;  that  it  vtts 
In  the  handwriting  of  a  resident  lawyer  and 
notory  public  In  the  town  of  Troy;  that  it 
recited  a  consideration  of  love  and  affection, 
and  a  further  direction  that  his  wife  pay 
his  Just  debts,  and  that  followed  very  soon 
after  and  on  the  same  day  by  his  suicide, 
voluntarily  shooting  himself  with  a  idatol." 

That  these  general  circumstances  may 
fairly  and  satisfactorily  show  that  Culver 
Intended,  In  case  he  shonld  carry  ont  his  ap- 
parently contemplated  suicide,  Uiat  the  deed 
should  find  Its  way  to  the  grantee  and  become 
operative  after  lUs  death,  we  freely  concede. 
But  this  Is  not  the  intent  with  which  we  are 
here  concerned,  nor  is  it  capable  of  being 
glv^  any  effect  unless  evidenced  by  an  in- 
strument which  conforms  to  the. law  of  wills. 

It  is,  we  think,  perfectly  clear  that  the 
facts  relied  on  by  counsel  are  not  acte  or  dec- 
larations of  the  grantor  made  at  the  time 
with  respect  to  the  making  of  the  deed  or 
its  delivery.  They  are  not  dicomstances 
nor  occurrences  attendant  uptm  the  making 
or  d^very  of  the  deed,  and  form  no  part  of 
the  les  gestee  -  of  tbe  transaction.  Indeed, 
they  are  no  more  than  the  merely  sobJectlTe 
recitals  of  the  deed,  coupled  with  the  single 
fact  of  the  grantor's  suicide  about  six  boon 
after  its  deposit  with  a  stranger. 

[t]  While  tbe  witness  Kelsoe  was  not  posi- 
tive as  to  exactly  what  Culver  said,  the  effect 
of  his  testimony  was  to  show  tbat  the  deposit 
of  the  deed  was  made  with  the  request  to 
keep  U,  and  there  is  no  room  for  inference 
that  anything  beyond  this  was  said.  Culver 
did  not  say  what  the  paper  was,  and  did  not 
even  mention  the  grantee's  name.  He  mere- 
ly handed  a  paper  to  Sykee,  a  salotHikeqier, 
who  was  a  stnnger  and  In  no  sort  of  rela- 
tion whatever  to  the  grantee;  and  his  In- 
junction to  ke^  It  was  In  no  possible  soise 
an  authorization  to  deliver  it  to  the  grantee, 
or  to  any  one  else. 

There  was  absolutely  nothing  in  the  trans- 
action pointing  to  a  renunciation  of  Culver's 
control  OY&  the  deed.  And,  bad  be  repent- 
ed of  his  suicidal  purpose,  and  gone  back  to 
Sykes.at  any  time  afterward  and  demanded 
the  return  to  him  of  the  paper,  the  obliga- 
tlon  'of  Sykes  to  so  return  It  is  too  plain  tas 
controversy. 

We  are  satisfied  that  the  principles  an- 
nounced in  the  first  Fltzpa trick  Case,  supra, 
are  fatal  to  the  admlsslbUity  of  tbe  deed  of- 
tered,  here ;  and  satisfied,  also,  that  there  is 
nothing  in  the  evidence  hm  otUni  that 
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can  suffice  to  bring  this  case  within  the  de- 
cision In  the  second  Fltzpatrlck  Case,  supra. 

We  are  not  nnmlndfol  of  the  possible,  nay 
probable,  Injnstlce  that  may  be  entailed  op* 
on  Innocent  parties  by  our  c<»idiislon,  for 
which  we  can  experience  only  a  profound  re- 
gret- In  this  connection,  however,  we  quote 
the  Jnst  obseiratlons  of  Yl^n,  3^  in  Brown 
T.  Brown,  66  Me.  320:  "the  Intention  of  an 
owner  of  proi>erty  In  his  attempted  act  of 
transferring  it  Is  not  necessarily  and  always 
suprema  The  law  has  prescribed  certain 
plain  rnlea  to  be  observed  In  the  execution  of 
such  important  instruments  as  those  by 
which  the  title  to  real  property  la  trans- 
ferred ;  and  whatever  courts  may  sometimes 
have  done  in  their  zeal  to  carry  into  effect 
the  intention  of  parties,  the  law  itself  does 
not  permit  Its  salutary  rules  to  be  broken  or 
bent  to  meet  the  exigencies  of  Ignorance  or 
neg:ltgence;  deonlng  it  better,  on  the  whole, 
that  the  Intention  of  a  party  in  disposing  of 
hia,  property  diould  ooasionaUy  fail,  than 
tliat  its  Important  and  firmly  established 
rules  made  and  applied  for  the  benefit  of  all 
be  overridden." 

MAX  FIELD,  J.  (dissenting).  I  cannot  con- 
cur In  a  reversal  o(  this  case.  The  reversal 
is  based  solely  upon  the  ground  that  the  deed 
In  question  was  not  delivered,  and  that  the 
trial  court  erred  In  admitting  it  in  evidence. 

If  the  delivery  of  a  deed  was  purely  a 
<|uestioD  of  law,  the  opinion  In  this  case  Is 
ulmost,  If  not  quite,  conclusive,  to  the  effect 
that  it  was  not  delivered.  But  unfortu- 
nately for  the  decision  in  this  case,  deUvery 
Is  a  question  of  fact  and  not  of  law.  This 
court,  in  this  case,  decides  as  a  matter  of 
law  that  there  was  no  delivery  of  the  deed 
in  question,  while  the  facts  In  the  record  show 
that  there  was  a  delivery. 

The  undisputed  facts  are  that  the  grantor 
signed,  acknowledged,  and  delivered  the  deed 
to  a  third  paHy;  that  within  a  few  hours 
thereafter  the  grantor  committed  suicide; 
that  a  few  hours  after  the  suicide,  this  third 
party,  to  whom  the  deed  was  delivered  by 
the  grantor,  told  the  grantee  that  the  grantor 
had  left  with  him  a  deed  or  paper  for  the 
grantee;  and  that,  a  few  days  thereafter, 
this  same  third  party  brought  the  deed  to 
the  grantee  and  made  a  manual  delivery 
thereof.  This  deed  was  soon  thereafter  re- 
corded, and  the  grantee,  or  those  to  whom 
Bbe  conveyed,  have  been  In  possession  of  the 
deed  ever  since.  No  one  seems  to  have  doubt- 
ed the  d^T^  of  this  deed  until  this  suit 
was  brought — ^more  than  10  years  after  its 
delivery,  and  after  the  death  of  the  grantor, 
and  after  the  death  of  the  third  party  to 
whom  the  grantor  dellvwed  It.  and  who  de- 
livered  it  to  the  grantee. 

How  the  mere  fact  that  It  la  now  impos- 
sible to  proTO  what  was  said  by  the  grantor 
when  he  dellTored  this  deed  to  the  third  par- 
ty, who  thereafter  delivered  It  to  the  grantee, 


Fmders  this  deed  void,  and  shows  that  there 
was  no  delivery  In  law,  though  fbae  was  in 
fact.  Is  more  than  I  can  understand.  This 
court  bases  its  decldon  solely  upon  the  fact 
that  a  witness  found,  who  was  present 
when  the  grantor  delivered  the  deed  to  the 
third  party,  who  thereafter  delivered  it  to 
the  grantee,  and  this  witness  was  unable  to 
remember  what  the  grantor  or  the  third  par- 
ty said,  one  to  the  other,  when  the  delivery 
was  made.  The  most  and  best  that  can  be 
made  of  the  testimony  ot  this  witness  Is  that 
be  does  not  now  remembw  what  was  said 
or  done,  further  than  that  the  delivery  was 
made  and  that  the  deed  was  placed  in  the 
safe  of  the  third  party,  who  thereafter  de- 
livered it  to  the  grantee.  The  witness  does 
not  remember  whether  the  grantee  handed 
the  deed  to  the  witness  and  the  witness  hand- 
ed It  to  the  owner  of  the  safe,  or  whether  the 
grantor  handed  it  to  the  owner  of  the  safe, 
and  the  latter  handed  It  to  the  witness,  with 
Instructions  to  place  It  la  the  safe.  It  is 
certain,  however,  that  the  ^wner  of  the  safe, 
who  was  the  witness'  employer,  was  the  cus- 
todian of  the  deed,  and  that  he  told  the  gran- 
tee, a  few  hours  after  It  was  left  with  him 
by  the  grantor,  that  he  had  It  for  her,  and 
thereafter  delivered  It  to  her,  and  that  she 
and  those  who  claim  under  her  have  had  it 
ever  since. 

It  is  true  that  death  has  now  closed  the 
Hps  of  the  grantor  and  the  depositary,  but 
the  undisputed  focts  still  live  and  continue 
to  declare  and  proclaim  the  delivery  of  this 
deed,  in  unmistakable  language.  It  Is  a  strik- 
ing case  of  res  ipsa  loquitur. 

The  grantor  had  made  up  his  mind  to  end 
his  own  life,  but  desired  to  keep  It  a  secret 
from  the  one  be  loved  best  on  earth,  and 
whom,  he  knew.  It  would  grieve  most.  To 
this  end  he  makes  a  deed,  conveying  to  this 
person,  his  beloved  yrtle,  all  his  earthly  pos- 
sessions or  the  chief  part  thereof,  and  signs 
and  acknowledges  it;  and,  not  wishing  to 
alarm  her  or  put  her  on  notice  of  hla  Inten- 
tion, Instead  of  delivering  the  deed  in  person 
to  her,  he  delivers  It  to  a  friend  (with  what 
Instructions  we  know  not  because  both  are 
now  dead).  He  then  ends  his  own  life. 
Within  a  few  hours  thereafter,  this  friend, 
to  whom  he  delivered  the  deed,  Informs  the 
bereaved  wife  of  the  fact  of  the  delivery  to 
him,  by  her  husband,  of  this  deed;  and  as 
soon  as  the  funeral  Is  over  and  the  husband 
Is  burled,  he  brings  the  deed  to  the  house  of 
the  grantee  and  delivers  It  to  her  In  person; 
she  has  It  recorded,  holds  the  property  under 
It,  sells  the  same,  and  delivers  the  deed  to 
her  grantees  as  a  muniment  of  title,  and, 
yean  and  years  thereafter,  her  grantees  are 
sued  for  the  lands  conveyed  thereby,  the 
suitors  relying  solely  upon  the  fact  that  there 
was  no  delivery  of  this  deed  by  the  grantor 
to  the  grantee;  and  this  court  holds  that,  be- 
cause this  grantee,  or  those  who  claim  under 
her,  cannot  prove  what  was  said  by  the  gran- 
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tor  to  the  third  party,  when  the  delivery  was 
made,  there  was  no  delivery  to  the  grantee. 

I  do  not  believe  that  any  one  can  read 
this  record,  and  have  any  doabt  as  to  the 
fact  that  the  grantor  Intended  that  this  deed 
should  be  delivered  by  this  depositary  to  hlfl 
-wife,  the  grantee.  No  reason  or  Intimation 
Id  the  world  is  shown  for  any  other  Inten- 
tion on  his  part  If  he  bad  had  any  other  In- 
tention, would  the  depositary  have  disre- 
garded those  instructions  and  delivered  the 
deed,  as  he  did,  to  the  grantee?  No  reason 
on  earth  Is  shown  or  Intimated  for  his  dis- 
regarding the  Instructions,  desire,  or  Inten- 
tions of  his  dead  friend. 

The  effect  of  the  ruling  of  the  court  In  this 
case  1b  to  wholly  destroy  a  record  title  to 
this  l^nd  In  question,  for  no  other  reason 
than  that  the  grantee  Is  not  able  to  prove 
what  the  grantor  said  to  the  d^wsltary, 
when  he  delivered  this  deed.  The  majority 
hold  that  if  the  grantee  could  now  prove  that 
the  grantor,  when  he  delivered  the  deed  to 
the  depositary,  said,  "Deliver  this  to  my 
wlf6  before  or  after  I  am  dead,"  this  would 
establish  a  good  dellwy;  but  that,  because 
this  proof  cannot  be  made,  the  proof  of  de- 
llveiry  wholly  falls. 

I  cannot  agree  to  this  concloslon.  I  do  not 
think  It  is  the  law,  or  that  It  ought  to  be  the 
law.  Tq  bo  hold  tends  to  destroy  all  titles 
after  the  d^iths  of  the  parties  to  the  deliv- 
ery. After  all  the  parties  to  a  delivery  are 
dead,  I  donbt  that  there  could  be  proved.  In 
one  case  oat  of  ten,  all  the  facts  and  cir- 
cumstances, Including  the  conversatkm,  at- 
tending the  delivery. 

The  court,  by  this  decision,  strikes  down 
a  perfect  written  and  recorded  title  to  land, 
by  resort  solely  to  a  legal  fltflon.  Such  fic- 
tions are  the  creations  of  the  courts,  to  pro- 
mote justice,  not  to  defeat  it,  as  Is  unques- 
ttonably  done  In  this  case.  To  apply  this  fic- 
tion to  this  case,  and  thus  defeat  this  gran- 
tee's title^  Is  worse  than  the  resnlt  of  any 
technicality  ever  resorted  to,  in  the  days  of 
feudalism,  to  preserve  the  titles  of  lands  in 
the  families  of  the  lords  and  nobles.  It  is 
worse  than  livwy  of  seisin,  which  was  abol- 
ished long,  long,  ago,  because  not  founded  on 
reason. 

This  deed  requested  that,  in  consideration 
of  the  conveyance,  the  grantee  should  pay 
the  debts  of  the  grantor.  These  debts  may 
have  amounted  to  more  than  the  value  of  the 
land.  If  this  deed  is  stricken  down,  the  wife 
not  only  loses  all  that  she  has  paid  out  at 
the  request  of  her  dead  husband,  but  Is  made 
liable  to  her  grantees,  on  her  warranty,  for 
the.  value  of  the  land.  She  was  innocent  of 
any  wrong  and,  as  she  honestly  believed,  was 
carrying  out  the  almost  dying  request  of  her 
husband.  She  loses  her  homestead,  dower, 
and  quarantine  rights  In  this  land,  and  loses 
twice  Its  TSlne— -all  because  she  cannot  prove 
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what  her  husband  said  to  the  depoeUary 
when  he  delivered  the  deed  to  him. 

If  I  thought  this  was  the  law,  I  would 
consrat  to  It,  as  hard  as  It  is,  but,  bellevhig, 
as  I  do,  that  It  Is  not  the  law,  I  cannot  con- 
sent to  such  a  conclusion. 

I  am  convinced  that  the  delivery  of  the 
deed  in  question  was  a  question  of  fact,  and 
not  one  of  law;  and  that  the  Jury  decided 
It  correctly;  and  that  the  trial  court, .or 
this  court,  Invades  the  province  of  the  jaiy 
in  taking  the  question  from  them. 

DOWDELL»  C.  7.,  and  SAYRE,  J.,  concur. 


DRAPBB  ▼.  8TATD  ex  reL  PATILLa 
(Supreme  Court  of  Alabama.    Dec.  22,  1911. 
Behearing  Dented  Feb.  17,  1912.) 

MUHXCZPAL  GOBPOBATIORS    (|   146*)  —  OVR- 

OB>s— "APPOiNTHBirr"  —  Acts  CoiwirrOT- 
nro. 

The  appointment  tj  the  Governor  of  a 
commissioner  of  a  city  to  fill  a  vacancy  is  not 
an  "appointment"  to  a  state  office,  withiD 
Code  1907,  I  1474,  reoDiriog  a  commission  to 
officers  appointed  to  fill  vacandea;  and  the  set 
of  the  Governor  in  advising  one  by  letter  of 
his  appointment  as  commissioner  of  the  dtj, 
and  the  Indorsement  on  the  commosicatloo 
from  the  judge  of  probate,  officially  adviuns 
the  Governor  of  the  qualification  of  the  ap- 
pointee, of  a  direction  to  send  a  commistion 
to  the  appointee,  and  the  redtal  of  the  tp- 
pointment  for  a  specified  term,  followed  by  the 
words,  "By  order  of  the  Governor:  •  •  • 
Private  Secretary,"  constitated  a  complete  ip- 
polntment  without  a  commission,  and  the  Gov- 
ernor oonld  not  thereafter  cancel  tiie  arooint* 
meat 

[Ed.  Note.— For  other  cases,  see  Ibmldpsl 
CkirporationB,  Dec  Dig.  i  146.* 

For  other  definitions,  see  Words  and  Flin^ 
es,  roL  1,  pp.  458^^.] 

Simpson  and  Anderson,  JJ.,  dlsaentinc. 

Appeal  from  Law  and  Equity  Oonrt,  Hot- 
gan  County;  Thomas  W.  Wert,  Jndga 

Quo  warranto  by  the  State^  on  the  rela- 
tlon  of  Pleros  Patlllo,  against  James  L. 
Draper,  to  determine  fb»  jigbt  to  ttw  office 
of  City  Commissioner  of  Hartadle,  Ala. 
There  was  a  decree  relator,  and  defood- 
ant  appeals.  Affirmed. 

It  is  made  to  appear  from  the  application: 
That  petitioner  was  an  ai^llcant  for  the  of- 
fice of  commissioner  of  Harts^e,  and  that 
on  the  23d  day  of  August,  1911,  the  Govern- 
or of  Qie  state  caused  to  be  addressed  to 
relator  a  letter  or  printed  oonunnnlcation 
advising  him  of  his  appointment  as  commis- 
sioner for  a  term  of  three  years.  This  let- 
ter Is  made  an  exhibit  Relator  then  quali- 
fied by  filing  his  bond  and  oath  of  office  with 
the  Judge  of  probate  of  Morgan  county  ai 
required  by  law,  and  the  Judge  of  probata 
thereupon  officially  advised  the  Governor  of 
the  appointment  and  the  fact  that  p^tloner 
had  qualified.  That  the  Qovemor,  on  receipt 
of  this  communication,  indorsed  or  caused 
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to  be  Indorsed  on  Qie  \m.A  of  nld  oonummt- 
cation  tbe  following:  "Send  Com.  to  P.  Pa- 
tiUo,  Hartselle.  Ala.'*— and  caused  said  oflt 
clal  commnnlcatlon,  with  indorsement  there- 
on, to  be  placed  In  an  official  wrapper  In  the 
office  of  aald  Governor,  which  official  wrap- 
per bore  the  following  indorsement:  "An- 
thorlzed  or  indorsed  thereon  by  the  Oovem- 
or  as  follows:  &forgan  County.  Application 
of  P.  PatlUo ;  P.  O.,  HartseUe.  For  axqpoint* 
meat  to  office  of  dty  commiasloaer  for 
tbree  years'  term.  Precinct   .  Ap- 
pointed 8/2S/1011.  By  order  of  the  Govern- 
or: John  D.  McNeel,  Private  Secretary.  No- 
tified  .    Qualified  8/26/11.    Fee  paid 

8/26/11."  a:iiat  an  attempted  cancellation 
has  been  made  of  the  date  of  qualification 
and  the  date  of  payment  of  fee  by  lines 
drawn  through  said  date.  It  Is  further  al- 
leged that  tb^  is  a  record  kept  In  the  offlce 
of  the  Governor,  known  as  the  record  of  the 
recording  secretary,  In  which  is  entered  the 
names  and  other  data  of  executive  appoint- 
ments of  the  Governor,  and  that  on  said  rec- 
ord appears  and  did  appear  the  following, 
made  and  entered  prior  to  September  9, 1911: 
"Morgan  County  Bxecntlve  Appointments. 
Name,  PatlUo,  P.;  address,  Hartselle;  of- 
fice, commissioner;  date  appointed,  8/23/11; 
remarks,  three-year  term."  Here  follow 
similar  entries  as  to  other  commissioners. 
And  relator  shows  that  across  the  face  of 
such  entries  have  been  drawn  pencil  marks, 
and  across  the  face  thereof  has  been  written 
the  legend  "Canceled,"  by  whom  relator  Is 
not  Informed  or  advised.  The  other  parts  of 
the  petition  set  up  the  pretended  appointment 
of  those  who  assumed  to  be  acting  as  com- 
missioners, made  some  time  after  the  mat- 
ters above  set  forth,  and  show  that  the  town 
of  Hartselle,  some  time  before  any  appoint- 
ments werS  made,  had  in  the  proper  manner 
elected  to  have  a  commission  form  of  gov- 
ernment and  that  the  same  belonged  to  class 
D  of  cities  In  Alabama.  Petition  further 
sets  out  the  acts  and  doings  of  those  alleged 
to  have  usurped  the  office,  etc. 

Tidwell  ft  Sample,  for  appellant.  B.  W. 
Oodbey,  for  appellee. 

ANDERSON,  J.  While  there  appears  to 
be  some  conflict  In  the  authorities  as  to 
what  constitutes  an  appointment  to  office,  the 
definition  of  "what  constitutes  appointment," 
and  to  which  we  adhere,  is:  Where  the  pow- 
er of  apEwintment  is  absolute,  and  the  ap- 
pointee has  been  determined  npon,  no  fur- 
ther consent  or  approval  is  necessary,  and 
the  formal  evidence  of  the  appointment,  the 
commission,  may  Issue  at  once.  Where,  bow- 
ever,  the  assent  or  confirmation  of  some 
other  officer  or  body  is  required,  the  comm^ 
slon  can  Issue  or  the  appointment  be  com- 
plete only  when  such  assent  or  confirmation 
is  obtained.  People  v.  Blssell,  49  Gal.  407. 
In  either  case  the  appointment  becomes  com- 
plete when  the  last  act  required  of  the  ap- 


pointing pofw  Is  performed.  State  r.  Bar- 
bour, 53  Conn.  76,  22  AtL  686,  66  Am.  B«p.  66. 
In  cases  where  a  oommisBlcm  Is  required,  the 
appointment  la  complete  when  the  commission 
is  signed  by  tlie  executive  and  sealed  if  nec* 
esvary,  and  is  ready  to  be  d^vered  or  trans* 
mltted  to  the  appointee.  Mechem  on  Public 
Officera,  1 114.  There  seems  to  be  a  distinc- 
tion as  to  when  the  appointment  becomes 
complete,  in  cases  where  the  commission  is 
to  be  signed  by  the  appointing  power  and 
when  signed  and  Issued  by  another.  If  the 
commission  Is  to  be  signed  by  the  appointing 
power,  the  issuance  of  same  is  essential  to 
a  completion  of  tbe  appointment  Conger  v. 
Gilmer,  82  Cal.  75.  If,  however,  such  formal 
act  is  to  be  performed  by  some  other  than 
the  appointing  power,  it  constitutes  no  part 
of  the  appointing  power.  Section  1470  of 
the  Code  of  1907  requires  commissions  to 
offices  to  be  signed  by  the  Governor  and 
countersigned  by  the  Secretary  of  State,  un- 
less it  be  the  commission  to  the  Secretary 
of  State,  which  must  be  signed  by  the  Gov- 
ernor alone.  Section  1469  provides  what  of- 
ficers must  have  commissions,  and  does  not 
Include  dty  couimlssloners  or  other  officers 
not  mentioned;  but  section  1474,  in  provid- 
ing for  filling  vacancies  in  all  state  offices, 
requires  that  the  appointee  must  be  commis- 
sioned. Therefore  there  Is  a  field  of  opera- 
tion for  both  stetutee;  section  1469  requir- 
ing commissions  for  all  offices  therein  nam- 
ed, whether  elected  or  appointed,  and  section 
1474  requiring  a  commission  to  all  offices 
appointed  by  the  Governor  to  fill  vaeauclee, 
whether  among  the  officers  named  in  section 
1469  or  not.  Indeed,  It  seems  to  be  the  pol- 
icy of  our  legislative  system  that  a  commis- 
Blon  Is  essential  to  the  exercise  of  the  duties 
of  a  commissioned  officer,  as  section  7447  of 
the  Code  makes  it  an  offense  for  an  officer 
required  to  have  a  commission  to  exercise 
the  duties  of  the  office  without  first  having 
obtained  the  commission.  This  is  an  old 
section  of  the  Code,  and  was  amended,  by 
implication,  by  new  section  1472  of  the  Code, 
in  so  far  as  It  might  apply  to  elective  officers 
who  had  provided  themselves  with  a  legal 
certificate  of  their  election.  As  to  all  others, 
it  Is  still  In  force,  and  indicates  that  all 
appointments  should  be  made  by  tbe  issu- 
ance of  a  commission,  and  which  is  essential 
to  the  exercise  of  the  duties  of  the  office. 
"The  power  to  appoint  to  fill  vacancies  may 
exist  in  two  classes  of  cases:  (1)  Vacancies 
in  offices  originally  filled  by  appointment; 
and  (2)  vacancies  in  offices  originally  filled 
by  election.  A  vacancy  exists  when  there  is 
no  person  lawfully  authorized  to  assume  and 
exercise  at  present  the  duties  of  the  office." 
Mechem  on  Public  Officers,  |  126.  Mr.  Me- 
chem also  says,  in  speaking  of  a  newly  cre- 
ated office,  In  section  182  of  his  wo^: 
"Whether  a  newly  created  office,  which  has 
never  had  an  incumbent,  and  which  no  one 
is  now  legally  authorised  and  quallfled  to 
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assume,  can  be  deemed  vacant,  so  as  to  att- 
thortze  aa  appointment  to  fill  It,  is  a  ques- 
tion upon  which  the  authorities  are  not  In 
harmony;  but  the  weight  of  authority  seems 
to  be  that  it  is  to  be  deemed  vacant."  Thus 
it  Is  said  in  Indiana:  "There  Is  no  technical 
or  peculiar  meaning  to  the  word  'vacant,' 
as  used  In  the  Constitution.  It  means  emp- 
ty, unoccupied;  as  applied  to  an  office,  with- 
out an  incumbent  There  Is  no  basis  Cor  the 
distinction  urged  that  It  applies  only  to  of- 
fices vacated  by  death,  resignation,  or  oth- 
erwise. An  existing  office,  without  an  in- 
cumbent, Is  vacant,  whether  It  be  a  new  or 
an  old  one.  A  new  house  is  as  vacant  as 
one  tenanted  for  years  which  was  abandoned 
yesterday.  We  must  take  the  words  in  their 
plain  usual  sense."  Stocking  v.  State,  7 
Ind,  326 ;  State  v,  Irvin,  5  Nev.  Ill ;  People 
V.  Mott.  3  Cal.  602 ;  Rhodes  v.  Hampton,  101 
N.  C.  629,  8  S.  E.  219. 

We  now  come  to  the  last  and  most  serious 
question  In  the  case:  Are  the  comrnisslon- 
era  of  the  city  or  town  of  Hartselle  state 
officers  within  the  meaning  of  section  1474 
of  the  Code  of  1907?  Judge  Dillon,  In  his 
great  work  on  Municipal  Corporations,  in 
drawing  a  distinction  between  state  and  mu- 
nicipal officers  (volume  1  [5th  Ed.]  |  97), 
says :  "Questions  have  arisen  under  special 
fvnsHtuHotuil  provisioru  respecting  the  au- 
thority of  the  L^slature  over  viunicipal  of- 
fices and  officers.  And  here  It  is  Important 
to  bear  in  mind  the  before-mentioned  dis- 
tinction between  state  officers — that  Is,  of- 
ficers whose  duties  concern  the  state  at 
large,  or  the  general  public,  although  exer- 
cised within  defined  territorial  limits — and- 
municipal  officers,  whose  functions  relate 
exclusively  to  local  concerns  of  the  particu- 
lar municipality.  The  administration  of 
justice,  the  preservation  of  the  public  peace, 
and  the  like,  although  confided  to  local  agen- 
cies, are  essentially  matters  of  public  con- 
cern; while  the  enforcement  of  municipal 
by-laws  proper,  the  establishment  of  local 
gasworks,  of  local  waterworks,  the  construc- 
tion of  local  sewers,  and  the  like,  are  matters 
which  ordinarily  pertain  to  the  municipali- 
ty, as  distinguished  from  the  state  at  large." 
This  section  was  approved  and  quoted  in  the 
opinion  of  our  own  court  In  the  case  of 
Montgomery  v.  State,  107  Ala.  372,  18  South. 
157.  Said  Campbell,  C.  J.,  In  the  case  of 
People  v.  Hurlbut,  24  Mich.  83,  9  Am.  Kep. 
103:  "The  preservation  of  the  peace  has  al- 
ways been  regarded,  both  In  England  and  in 
America,  as  one  of  the  most  important  pre- 
rogatives of  the  state.  It  Is  not  the  peace  of 
the  city  or  county,  but  the  peace  of  the  king 
or  state,  that  is  violated  by  crimes  and  dis- 
orders. The  prosecution  is  on  behalf  of  the 
state.  The  trial  Is  before  tribunals  created 
and  regulated  by  the  state.  The  remission 
of  punlsbment  la  by  the  Oovemor  of  the 
state." 

Acts  1911,  p.  591,  providing  for  a  commis- 
sion form  of  government  In  cities  having  a 


population  of  from  1,000  to  25,000  Inhab- 
itants, gives  the  commission  authority  and 
Jurisdiction  to  preserve  the  peace  and  to  en- 
force certain  state  statutes,  as  well  as  tbe 
by-laws  and  ordinances  of  the  mnniclpallty. 
They  shall  have  power  to  exercise  the  author- 
ity and  Jurisdiction,  executive,  legislative, 
and  Judicial,  as  was  exercised  by  the  then 
existing  mayor,  aldermen,  an'd  board  of  po- 
lice commissioners,  and  all  other  boards  ex- 
cept the  boards  of  education.  See  section  6 
of  the  act  Article  14  of  the  municipal  law 
(page  596,  vol.  1,  Code  of  1907),  in  providing 
for  the  enforcement  of  the  law  and  the  ad- 
ministration of  Justice,  defines  a  "recorder" 
to  be  any  person  authorized  therein  to  hold 
municipal  court,  and  in  the  absence  of  any 
such  recorder  authorizes  any  councilman  to 
preside  over  the  court,  and  gives  him  the 
same  power  and  authority  therein  granted 
to  recorders.  Section  1215,  In  defining  the 
Jurisdiction  of  recorders,  also  gives  to  the 
office  the  powers  of  an  ex  officio  Justice  of 
the  peace,  except  In  dvU  matters,  and  also 
provides  that  In  certain  Instances  any  coun- 
cilman may  act  as  recorder,  with  his  full 
power  and  authority.  The  commissioners 
being  state  officers,  to  be  first  appointed  by 
the  Governor  under  the  terms  of  the  act, 
the  manner  of  making  said  apiwlntm^ts 
was  governed  by  section  1474  of  the  Oode  of 
1907,  and  which  requires  that  all  appointees 
to  fill  vacancies  must  be  commissioned,  and 
the  Issuance  of  which,  we  think,  was  essen- 
tial to  a  complete  appointment  In  the  case 
of  Ex  parte  Wiley,  54  Ala.  226,  the  court  did 
not  hold  that  a  county  solicitor  was  not  a 
state  officer  in  the  general  acceptation  of 
the  term,  hut  simply  held  that  there  was  a 
broad  distinction  between  officers  properly 
termed  state  officers  and  those  termed  coun- 
ty officers,  and  that  a  county  solicitor  was 
not  a  state  officer,  as  used  and  contemplated 
In  section  23  of  article  4  of  the  Constitution 
of  1868,  relating  to  the  impeachment  of  state 
officers.  It  was  not  held  or  Intimated  that  a 
county  solicitor  was  not  a  state  officer  in 
the  general  acceptation  of  the  term.  The 
same  writer  subsequently  said,  in  the  case 
of  Winter  v.  Sayre,  118  Ala.  31,  24  South. 
94:  "The  Constitution  and  the  Legislature 
create  two  classes  of  public  offices  and  of- 
ficers— offices  and  officers  of  the  state,  and 
county  offices  and  officers."  Of  course,  there 
Is  a  distinction  between  the  two  classes ;  but 
neither  of  these  cases  bold  that  county  of- 
ficers are  not  state  officers  also,  or  that  a 
county  officer  is  to  no  Intent  and  purpose  a 
state  officer.  Says  Judge  Brickell:  "Every 
public  officer,  Judicial,  ministerial,  or  execu- 
tive, deriving  place  and  authority  from  the 
Constitution  and  laws  Is  an  officer  of  this 
state,  and  not  of  any  other  sovereignty  or 
jurisdiction.  If  the  mere  abstract  force  of 
words  be  consulted,  the  intendant  or  mayor 
*  *  *  may  be  said  to  be  'Judges  of  this 
state.' " 

Thus  It  would  seem  that  these  conuniasion- 
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era  are  state  officer^  under  tlie  broad  and 
general  nse  of  the  words,  notwltbetanding 
there  may  be  a  marked  dlstlnctlOD  between 
them  and  what  are  tamed  state  and  county 
oflBcers  In  their  strict  or  proper  use  la  a 
Gonstltntlon  or  lav  which  deals  separatcAy 
and  distinctly  with  state  and  count?  offices. 
On  the  other  hand,  tt  has  berai  the  legtsla- 
tlve  policy  to  require  a  commission  as  a  con- 
dition precedent  to  the  anointment  by  the 
GoTemor  in  filling  all  vacancies.  The  words 
**8tate  and  county  officers/'  as  us^  In  sec- 
tion 1474  are  Intended  to  Include  all  va- 
cancies to  state  and  county  offices  as  used  In 
a  broad  and  general  senses  and  should  not 
be  confined  to  state  and  county  officers  In 
the  restrictive  aenae,  or  to  those  officers  as 
set  out  In  section  1460  of  the  Oode.  Others 
wise,  section  1474  will  read  very  differently 
from  what  It  says*  and  would  say  all  offices 
required  to  have  a  commission,  or-  all  of- 
ficers mentioned  in  section  1469,  Instead  of 
requiring  that  "all  anpralntees  must  be  com- 
missioned," thus  Intending  that  a  commission 
must  issue  as  a  condition  precedent  to  the 
appointment  to  fill  a  vacancy.  Nor  is  it  rea- 
sonable to  say  that  the  statute  requlrra  a 
commission  in  some  instances  and  not  in 
oUiers,  for  section  1474  contemjdates  that  ev- 
ery appointment  to  be  made  by  the  Governor 
shall  be  onopleted  by  the  issuance  of  a  com- 
mission. 

It  may  be  conceded,  however,  for  pres- 
ent purposes,  that  the  office  in  question  is 
stricUy  a  municipal  one,  and  not  a  state  or 
county  one,  within  tbe  provision  of  section 
1474  of  the  Code,  yet  It  was  made  appointive 
at  the  outset,  and  while  the  act  is  ^ent  as 
to  how  the  Governor  shall  make  the  appoint- 
ment, and  does  not  In  express  terms  require 
a  commission,  it  must  be  concluded  that  the 
legislature  contemplated  tiiat  the  appoints 
ment  should  be  made  In  the  then  existing 
form  and  manner,  and  under  tlie  terms  of 
the  law  then  existing  and  referable  to  ap- 
polntmoits  to  be  made  by  the  Governor. 
In  other  words,  until  a  recent  date  when  of- 
ficers of  this  character  were  made  appointive 
by  tbe  Governor,  he  supplied  vacancies  by 
appointment  only,  and  almost.  If  not  entirely, 
to  state  and  county  offices,  and  which  said 
appointments  were  completed  by  the  Issu- 
ance of  a  commission  aa  required  by  the 
statute;  and  it  must  be  assumed  Oiat  the 
li^Islature  intended  and  contemplated.  In 
the  present  act,  that  tbe  authority  to  ap- 
point would  be  exercised  under  existing  rules 
and  regulattons.  It  was  well  known  when 
this  act  was  passed  that  appointmoits  by 
the  Governor  to  fill  vacancies  could  be  com- 
pleted only  by  the  Issuance  of  a  ccmunlssion, 
and  the  Legislature  must  have  intended  that 
these  new  appointments  should  be  made  in 
the  same  mann».  Whm  words  which  have 
a  known  meaning  and  significance  are  used 
In  a  statute.  It  must  be  presumed  that  the 
legislature  used  or  adopted  tbem  In  their 


well-known  meaning  and  sense;  Che  con- 
trary not  appearing.  The  legislature  used 
tbe  word  "appoint,"  meaning  that  Uw  va- 
cancies would  be  filled  in  tbe  same  manner 
and  with  tbe  same  formality  aa  then  exist- 
ing for  appointing  to  vacant^;  otherwise, 
they  would  have  doubtless  said  the  Governor 
should  name  the  first  commissioners,  Instead 
of  "appoint"  I  do  not  think  that  the  at- 
tempted appointment  of  the  relator  was  com- 
plete, and  that  it  was  In  fieri  nntU  the  sign- 
ing of  a  commission  by  the  Governor,  and 
it  is  my  opinion  that  tbe  respondent,  who 
holds  under  a  commission.  Is  entitled  to  the 
office. 

A  majority  of  tb»  court  are  ot  the  opinion 
that  the  vacancy  In  question  was  not  to  a 
state  office,  and  was  not  one  which  required 
a  commission  In  order  to  complete  the  ap- 
polntmoit  to  ffil  same— that  tbe  relator  was 
legally  and  duly  appointed,  and  wlilch  said 
appointment  was  beyond  the  control  of  the 
Governor.  The  case  must  th«efore  be  af- 
firmed. 

Afilrmed. 

McCLELLAN,  MATFIELD,  SAYBB,  and 
SOMERYILIiB,  JJ.,  concur.  SIMPSON  and 
ANDERSON,  JJ.,  dissent  DOWDBLL^  a 
J.,  not  sitting, 

SIMPSON,  J.  I  concur  in  tbe  r»ult  of 
the  opinion  of  Justice  ANDERSON.  I  do 
not  think  that  the  office  in  question  Is  a 
state  office ;  but  I  concur  In  what  Is  said  1^ 
ANDERSON,  J.,  as  to  the  presumption  aris- 
ing from  the  laws  in  existence  as  to  bow 
gubernatorial  appointments  are  made.  There 
Is  reason  in  the  remark  of  ttie  Supreme 
Oourt  of  Indiana  "that  It  Is  probably  the 
law  that  where  title  to  an  office  is  solely  de- 
rived from  executive  appointment,  the  com- 
mission of  the  executive  is  the  only  legal  ev- 
idence of  such  tltlew"  State  v.  AUen,  21 
Ind.  616,  83  Am.  Dec  870.  I  think  that  at 
least  it  may  be  said,  whether  a  formal  com- 
mission be  required  or  not  there  must  be 
some  distinct  pronouncement  by  the  Gov- 
ernor that  the  appointment  Is  made.  The 
direction  by  the  Governor  to  the  clerks  in 
his  office  cannot  amount  to  more  than  a  di- 
rection about  ^at  it  to 'be  done,  and,  in  tlie 
very  nature  of  things,  the  matter  must  re- 
main In  fieri  nntU  the  final  declaration  of 
the  appointment  li  made,  and,  untn  that  is 
done,  be  subject  to  recall  by  the  Governor 
The  private  secretary  is  the  mouthpiece  of 
the  Governor,  and  not  the  recording  secre* 
tary.  If  a  ccnnmiaslon  is  not  necessary,  and 
the  private  secretary,  under  the  direction  of 
Uie  Govmnor,  addresses  a  communication  to 
the  appointee.  Informing  him  of  his  appoint- 
ment that  may  be  considered  the  final  act ; 
but  In  this  caae  tba  evidence  shows  that  the 
commnnlcatitm  was  not  signed  by  the  pri- 
vate secretary,  but  his  name  was  signed  by 
the  recording  secretary,  without  authority. 
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It  results  tbat  It  was  wltbln  the  power  of 
tbe  ezecntlTe  to  "lioUl  np"  the  Instructions 
prevlonslr  given  and  make  a  new  appoint- 
ment. 


WTLKS  T.  WILKS  et  si. 

(Sapreme  Court  of  Alabama.    Teb.  17.  1912.) 

1.  Equitt  (S  150*)  —  Pleading— Mdltifabi- 

OUSNKSS— JOINT  IWTEBEST  OF  PaBTIES. 

A  widow  by  bill  alleged  tbat  by  fraudulent 
miaTepresentations  of  her  two  sons  as  to  the 
valoe  of  the  estate  and  her  Interest  thet«ln 
she  bad  be^n  indnced  to  accept  from  them  a 
sum  greatly  less  than  the  real  value  of  her  in- 
terest and  to  convey  to  them  and  to  her  other 
children,  who  were  made  parties  defendant, 
all  her  interest  in  the  property  of  the  deceas- 
ed^ that  afterwards  one  of  tbe  sons  was  ap- 
pointed administrator,  and  prayed  that  the 
coDvej^ance  be  set  aside  and  tbat  the  admin- 
istration be  removed  into  the  chancery  court. 
ffeU,  that  all  the  parties  were  interested  in 
the  administration,  and  the  qaantom  of  their 
respective  interests  was  affected  by  tbe  con- 
veyance, and  tbe  administrator  was  affected  in 
both  his  personal  rights  and  his  representative 
capacity  and  the  biu  was  not  mnltifarlons. 

[£d.  Note.— For  oth«  cases,  see  Bqolty, 
Dec.  Dig.  S  150.»] 

2.  Fraud  (S  22*)— HuBipBimrrATioin— Rs- 

Where  ststements  are  made  of  facta 
which  concern  matters  which  may  be  assnmed 
to  be  within  the  knowledge  of  the  par^  mak- 
ing them,  tbe  partv  to  whom  they  are  made 
has  the  right  to  rev  npon  them  without  mak- 
ing Inquiry  for  himself,  In  the  absence  of 
knowledge  of  his  own  wUch  wooU  aronse  sns- 
picion. 

[Ed.  Note.— For  other  cases,  see  fi^ud, 
Cent  Dig.  H  19-^23;  Dec  Dig.  S  22.*] 

8.  Ganceixation  or  Inbteuments  (S  37*)— 
Pleading— Offeb  to  Bestoke  Consideba- 
tion— intebebt. 

A  bill  for  the  cancellation  of  a  deed  for 
fraud,  which  offers  to  refund  the  consideration 
to  the  grantees  or  to  such  of  them  as  the 
court  may  deem  entitled  thereto,  or  to  allow 
the  same  to  be  credited  upon  plaintUTs  dis- 
tributive sbare  of  the  estate  as  widow,  with- 
oat  paying  or  tendering  the  money  into  court 
or  saying  anything  of  interest,  is  a  sufficient 
offer  of  restoration,  since  interest  may  be  con- 
aidered  as  a  mere  incident  to  the  principal  aom 
and  covered  by  the  offer  to  refund. 

[Ed.  Note.— For  other  cases,  see  Cancella- 
tion of  Instruments,  Dec  IHg.  i  37.*] 

4.  PLBADinO  ($  11')— MATTEBS  OF  EVIDENCE. 

In  an  action  by  a  widow  against  her  chil- 
dren to  set  aside  a  deed  executed  by  her  to 
defendants,  and  which  she  claimed  was  in- 
duced by  the  fraudulent  representations  of  de- 
fendants as  to  the  value  of  the  estate,  allega- 
tl<mB  in  the  bUl  that  decedent  was  interested 
in  several  partnerships  at  the  time  of  his 
death,  though  relating  to  matters  of  evidence, 
were  proper  as  serving  to  inform  tbe  defend- 
ants in  part  of  the  nature  of  the  e^dence  to 
be  met,  and,  where  tbe  bill  was  not  unduly  in- 
cumbered by  such  averments,  It  was  not  there- 
by rendered  subject  to  demarrer. 

[Ed.  Note— For  other  cases,  see  Pleading, 
Dec  Dig.  S  11.*] 

5.  Costs  (|  173*)— Pboceedings  Involving 
TausT  PnoPEBTT— Statutobt  Pbovisions. 

Code  1907,  {  3010,  provides  that,  where 
the  administration  of  a  trost  is  Involved,  the 


court  may  tax  as  costs  a  reastmable  attorney's 
fee,  to  be  paid  to  the  attorney  representing 
tbe  tmet  or  common  proper^.  A  widow, 
claiming  an  interest  In  me  estate  of  her  de- 
ceased nnsband,  after  a  son  had  been  appoint- 
ed administrator  and  had  filed  his  inventory 
and  an  appraisement  of  the  estate,  bronght  a 
bill  to  set  aside  a  eonvenaoe  by  her  to  the 
defendant  and  her  other  children  on  the  groond 
tbat  it  bad  Seen  procured  by  fraudulent  mis- 
representadona.  Held,  that  the  statute  was 
not  Intended  to  antborise  cestuis  que  trostent 
or  parties  claiming  to  be  snch  to  employ,  at 
the  expense  of  the  trust,  attorneys  for  the  liti- 
gation among  themselves  of  adversary  cdaims 
as  to  their  respective  interests  therein;  and 
hence  the  conrt  was  not  authorized  to  award 
snch  fee  to  the  complainant's  attorney. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dca 
Dec  Dig.  i  no.*}  ^ 

6.  Elqurrr  ((  222*)— Pleadzno— Fsaxbb  roa 

RlLIEr^DqUUBBEB. 

A  bill,  auffident  In  other  respects  is  not 
demurrable  because  It  contains.  In  addition  to 
a  proper  prayer,  a  prayer  for  further  bat  un- 
warranted relief. 

FEd.  Note.— For  oUiMt  eamm,  ne  Equity,  Pac. 
Dig.  |222.*1 

Api>eal  from  Chantary  Coort,  Oovlnston 

County ;  L.  IX  Oardnw,  OhanedUg. 

Bill  b7  Mrs.  Bobble  O.  WUks  against  JiOot 
B.  Wlliu,  administrator,  an^  otbers.  De- 
murrer to  bill  overrnled,  and  defendants  ap- 
peal. Affirmed. 

&eld  &  Preetwood  and  W.  L.  Parka,  for 
appellants.  Albrltton  &  Aibrlttou  and  Fo«- 
ter,  Bamford  ft  Carroll,  for  tLmOlee. 

8AYBE,  J.  [1]  After  tbe  administrator, 
defendant  John  R.  WUks,  had  filed  his  Inven- 
tory and  an  appraisement  of  the  estate  of 
his  Intestate,  bnt  before  any  further  steps 
had  been  taken  for  the  administration  of  tbe 
estate,  appellee,  widow  of  the  deceased  and 
mother  of  all  the  defendants,  who  are  cliil- 
dren  also  of  deceased,  filed  hee  bill  in  chan- 
cery alleging  that  she  was  interested  in  the 
estate  and  its  administration,  but  that,  by 
the  false  and  fraudulent  misrepresentations 
of  her  sons  W.  W.  WUks  and  John  B.  Wilka. 
as  to  the  value  of  the  estate  and  ber  inter- 
est therein,  she  bad  been  Induced  to  acc^t 
from  them  a  sum  greatly  less  than  tbe  real 
value  of  her  interest  and  on  consideration 
thereof  to  execute  a  conveyance  to  all  the 
children  of  her  entire  Interest  In  tbe  real 
and  personal  property  of  the  deceased. 
Shortly  afterwards  John  B.  was  appointed, 
administrator.  Tbe  bill  prays  that  tbe  con- 
veyance be  set  aside  and  annulled  for  tfae 
fraud  alleged  and  that  the  administration 
of  tbe  estate  be  ronoved  from  the  probate 
into  the  chancery  court  The  chancellor 
overruled  a  demurrer  to  tbe  bill,  and  this 
appeal  Is  prosecuted  from  that  decree. 

Tbe  bill  Is  said  to  be  multifarious.  In 
tbat  it  would  complicate  the  administra- 
tion of  tbe  estate  of  decedant  by  the  Intro- 
duction Into  the  cause  o(  a  ctmtroTeray  atioiit 
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tbe  validity  of  tbe  conveyance  In  which  the 
estate  and  those  lotereeted  in  Its  adminlatra- 
tion,  except  John  B.  and  W.  W.,  personally 
are  not  concerned,  and  aboat  which  they 
ought  not  to  be  put  to  trouble  and  expense. 
But  It  needs  only  a  cursory  reading  of  the 
bill,  disclosing  the  status  above  stated,  to 
show  that  all  the  parties  to  this  cause  are 
Interested  in  the  administration  of  the  es- 
tate and  that  the  quantum  of  their  reapec- 
tive  Interests  is  affected  by  the  controversy 
as  to  the  validity  of  the  conveyance  in  ques- 
tion. Not  all  the  parties  defendant  are 
charged  with  participation  In  the  fraud,  but 
it  la  charged  that  the  alleged  fraud,  unless 
annulled  by  the  decree  of  chancery,  has  In- 
nred  or  will  Inure  to  the  benefit  of  all  the 
defendants.  Thus  It  appears  that  the  admin- 
istrator Is  not  only  affected  In  his  i>erBonal 
rights,  but  the  administration  of  his  trust 
for  the  other  distributees  is  affected  also. 
Such  being  the  case,  the  chancery  court  may 
with  obvious  convenience  and  propriety  take 
Jurisdiction  of  the  administration  and  the 
controvwsy  as  to  tbe  conveyance  in  one 
canse.  This  court  has  heretofore  sanction- 
ed the  conjunctioa  in  one  suit  of  more  dis- 
tantly r^ted  controversies  where  all  tbe 
parties  were  jointly  Interested  In  both  con- 
troversies. Noble  V.  Tate,  119  Ala.  399,  24 
Sontb.  438;  Baker  v.  Mitchell,  100  Ala.  490, 
20  South.  40. 

Siglin  V.  Smith,  168  Ala.  398,  68  South.  260, 
presented  a  different  question.  On  the  facts 
averred  in  the  original  bill  in  that  case  com- 
plainant was  entitled  to  remove  the  adminis- 
tration into  chancery.  But  she  averred  In 
her  Bupplemffiital  bill  that  she  had  been 
^ndul^tly  induced  to  convey  her  interest 
in  decedent's  estate  to  persons  whom  she 
averred  had  no  interest  In  the  estate — to 
strangers,  and  this  subseqnoit  to  the  filing 
of  the  original  bill.  On  these  facta  It  seem- 
ed clear  to  the  majority  of  the  court  that 
all  other  distributees,  whose  rights  and  In- 
terests were  not  questioned,  ought  not  to  be 
drawn  Into,  and  tbe  ascertainment  and  dis- 
tribution of  their  shares  ^barrassed  and 
delayed  by,  a  litigation  with  strange  to 
the  estate  about  a  conveyance  In  which  th^ 
had  no  part  or  interest  It  was  thought 
that  she  might  protect  her  Interests  by  a 
separate,  though  perhaps  more  difllcult,  bill 
m  chancery  impoundii^  the  separate  Interest 
Involved  without  affecting  primarily  the  set- 
tlemeat  of  Qie  estate  or  at  all  tbe  shares 
of  distributees.  And  so  might  tbe  comidaln- 
■nt  In  the  case  at  bar ;  but  no  consideration 
of  mnltUaEiousness  requiring  her  to  do  so 
IB  found  In  the  bill. 

True,  It  may  be  determined  after  a*wbUe 
that  enaplainant  must  be  bound  by  her  con- 
veyance, that  she  has  no  Intwest  in  the  es- 
tate, ai^  t3iat,  therefore,  she  Is  not  entitled 
to  a  removal  of  the  administration;  but  In 
that  event  no  harm  will  have  been  done,  for 
tbe  administration  will  have  progressed  In 


m 

a  court  of  ample  powers  wlthont  risk  to  the 
contested  Int^est  and  without  entangling 
any  party  In  foreign  difflcultles.  And  in 
that  event,  also,  the  court  of  chancery,  hav- 
ing acquired  a  lawful  Jurisdiction  In  the 
b^finnlng  of  a  proper  subject-matter,  will 
proceed  to  a  final  disposition  of  all  eqnltlea 
and  rights. 

[2]  In  the  next  place,  the  sufficiency  of 
the  charges  of  fraud  In  the  procurement  of 
the  conveyance  is  questioned.  It  is  said  that, 
tor  aught  appearing  in  the  bill,  the  represen- 
tations made  by  W.  W.  and  John  B.  Wllks 
were  mere  expressions  of  opinion  made  In 
regard  to  the  value  of  the  estate.  It  la 
said  that  it  la  not  shown  that  they  knew 
their  representations  were  false,  that  doubt- 
Lees  complainant  was  as  familiar  with  tbe 
affairs  of  her  deceased  husband  as  were  her 
sons,  tbe  defendants  alleged  to  have  made 
tbe  misrepresentations,  and  that,  at  least, 
she  might  have  Informed  herself  by  inquiry. 
In  large  part  these  objections  are  answered 
by  the  language  of  tbe  bill  which  charges 
that  she  was  ignorant  of  the  value  of  her 
busband's  estate  and  of  her  dower,  home- 
stead, and  distributive  rights  therein,  that 
the  representations  were  false  and  made 
with  the  purpose  of  inducing  her  to  part 
with  her  rights  and  interests  in  the  estate 
at  a  sum  greatly  less  than  their  real  value, 
and  that  she  relied  upon  them  In  making  her 
deed.  As  for  the  rest  tbe  avermoit  is  IJuit 
she  was  at  the  time  of  the  conveyance  still 
greatly  grieved  and  mentally  and  physically 
ill  and  Incapacitated  by  reason  of  the  then 
recent  death  of  her  husband.  These  circum- 
stances would  ordinarily  be  considoed 
enough  to  relieve  a  mother  of  Inquiry  into 
the  good  faith  of  her  sons.  But  the  aver- 
ment goes  further.  It  Is  that  she  was  Igno- 
rant, and  that  her  sons  were  looking  after 
tbe  affairs  of  their  father's  estate  and  were 
in  a  position  to  know  approximately  Its  val- 
ue. Where  statements  are  made  of  facts,  es- 
pecially where  they  concern  matters  which 
may  be  assumed  to  be  within  tbe  knowl- 
edge of  the  party  making  them,  the  par- 
ty to  whom  they  are  made  has  a  right  to  re- 
ly upon  them.  In  tbe  absmoe  of  knowledge 
of  his  own  which  would  arouse  suspicion,  be 
Is  not  bound  to  make  Inquiry  or  examine  A>r 
himself.  A  party  asserting  facts  csnnot  com- 
plain that  the  other  took  him  at  his  word. 
"PosltiTe  represmtation  of  a  fact  cannot  be 
counteracted  by  the  Implication  that  the 
party  might  have  ascertained  to  the  con- 
trary; under  wacb  drcomstances,  he  need- 
not  Institute  an  Ind^Kodent  InTestlgatton." 
Bhahan  v.  Brown,  107  Ala.  584,  62  South. 
737;  H^onald  v.  PeanKm,  114  Ala.  688,  21 
South.  684.  The  Mil  was  not  dtfeetlTe  In  the 
point  hae  taken, 

[3]  Complainant  offers  to  refund  to  tbe 
grantees  in  the  alleged  frandnlent  omTeyanoe 
the  sum  received  by  her  as  consideration  for 
same,  or  to  such  of  the  grantees  as  the  court 
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may  deem  entitled  to  the  same,  or  to  allow 
the  sum  to  be  credited  upon  her  dlstrlbntlTe 
share  of  the  estate,  should  the  conrt  so  de- 
cree. Appellant  complains  that  she  does  not 
pay  or  tender  the  money  into  court  and  that 
she  says  nothing  of  Interest  It  Is  su^rest- 
ed  that,  upon  proof  taken,  It  may  appear 
that  complainant  has  received  more  than  her 
interest  In  the  estate,  and  In  that  event  the 
court  would  be  without  effective  power  to 
compel  complainant  to  r^ay  the  overplus. 
But  in  that  event  defendants  will  not  be  ^tl- 
tied  to  rescind.  They  will  have  equity  In  a 
■decree  establishing  the  conveyance  and  tax- 
ing complainant  with  the  coats  incurred  in 
maintaining  It.  As  for  the  interest,  that  may 
be  considered  as  a  mere  incident  to  the  prin- 
-ctple  sum  and  covered  by  the  offer  to  re- 
fund, and  by  complainant's  complete  sub- 
mission to  any  decree  the  court  may  deem 
-proper  in  the  premises.  The  offer  was  suf- 
ficient (Perry  v.  Boyd.  126  Ala.  169,  28  South. 
711,  85  Am.  St  Rep.  17;  Martin  t.  Martin,  36 
Ala.  560),  if  Indeed,  under  the  circumstances, 
-anything  more  was  necessary  than  a  general 
-sabmlsslon  to  the  power  of  the  court  to  do 
complete  equity  in  the  premises. 

[4]  References  in  the  bill  to  the  fact — 
averments  of  the  fact  if  you  please — that 
deceased  was  Interested  in  two  mercantile 
partnerships  at  the  time  of  his  death,  were 
not  essential  to  the  equity  of  the  bill.  They 
were  mere  allegations  of  evidence,  of  facts 
going  to  show  the  value  of  decedent's  es- 
tate, a  fact  all^^  with  sufficient  detail  else- 
where in  the  UU.  The  particulars  here  In 
question  were  not  the  proper  subject  of  de- 
murrer, and  its  consideration  in  that  respect 
might  have  been  pretermitted.  They  were, 
however,  proper  averments,  served  to  inform 
the  defendants  In  part  of  the  nature  of  the 
-evidence  to  be  met  and  of  them,  since  the 
bill  was  not  thereby  unduly  incumbered,  the 
•defendants  have  no  reason  to  complain. 

[S]  Section  3010  of  the  Code  provides  as 
follows:  "In  all  suits  and  proceedings  in 
the  probate  courts  and  chancery  and  other 
•courts  of  like  jurisdiction,  where  there  Is 
Involved  the  administration  of  a  trust,  or 
where  there  is  a  partition  In  kind  of  real 
-or  personal  property  between  tenants  In  com- 
mon, the  court  having  jurisdiction  of  such 
suit  or  proceeding  may  ascertain  a  reason- 
able attorney's  fee,  to  be  paid  to  the  attor- 
neys or  solicitors  representing  the  trust 
Joint  or  common  property,  or  any  party  In 
the  suit  or  proceeding,  and  is  authorized  to 
tax  as  a  part  of  the  costs  in  such  salt  or 
proceeding  such  reasonable  attorney's  fee, 
which  la  to  be  paid  when  collected  as  the 
other  costs  In  the  proceeding  to  such  attor- 
neys or  solicitors  as  may  be  directed  or  or- 
dered by  the  court"  This  Is  a  codification 
and  Improvement  of  the  act  of  Febmary  2, 
1903  (Gen.  Acts,  1903,  p.  33).  We  think  It 
was  not  lutoided  to  authorize  cestuls  que 


truatmt,  or  parties  claiming  to  be  cestuls  que 
trustent  to  employ  at  the  expense  of  the 
trust  attorneys  or  solicitors  for  the  litiga- 
tion among  themselves  of  adversary  claims 
as  to  their  respective  interests  In  the  trust. 
In  such  questions  the  trust  as  a  trust  is  not 
interested,  nor  would  it  be  equitable  ttiat 
other  cestuls — not  sul  juris  perhaps,  as  is 
the  case  with  some  of  the  distributees  here — 
should  be  taxed  through  the  trust  fund  or 
estate  to  carry  on  lltl^tlons,  or  spedflc  and 
sparable  branches  of  litigations,  in  wbicb 
they  are  not  Interested,  as  may  w^  be  the 
case.  [I]  But  section  6^  of  the  amended  bill, 
though  In  the  form  of  an  averment  of  fact, 
avers  no  fact  Involving  tlie  equities  of  the 
bill.  It  is  really  nothing  more  than  a  sug- 
gestion of  matter  wfaldi  would  necessarily 
come  to  the  court's  attention  In  the  admin- 
istration of  the  trust  or  in  the  i»x)greas  of 
the  separable  controversy  as  to  the  validity 
of  the  deed,  and  is  followed  by  amoidmait 
of  the  prayer  of  the  bill  so  as  to  ask  for 
the  allowance  of  a  solicitor's  fee.  The  de- 
murrer then,  in  effect,  said  the  complainant 
ought  not  to  have  the  specific  relief  prayed. 
But  a  UII,  stating  equities  and  praying  for 
proper  relief  Is  not  demurrable  for  the  rea- 
son that  a  prayer  for  furttier,  but  unwar- 
ranted, relief  is  conjoined.  Roeenau  v.  Pow- 
ell, 66  South.  789.  This  seems  to  have  been 
the  view  taken  by  the  chancellor.  He  over- 
ruled the  demurrer,  but  Indicated  in  his 
opinion  that  the  ruling  was  not  to  be  taken 
as  Indicative  of  any  purpose  to  allow  a  so- 
Ucitor's  fee.  That  be  said,  would  depmd 
upon  developments.  In  this  he  prop^y  dis- 
posed of  the  case. 

Let  the  decree  be  affirmed. 

Affirmed.  All  the  Justlcee  concai; 
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No.  18,808. 

COBDILL  ▼.  ISBABL. 

(Supreme  Court  of  Louisiana.  Feb.  12,  1913:> 

(ByUttbut  by  the  Court.) 

1.  Paett  Walls  (|  2*>— PBEsnupnoits. 

The  presnmption  of  article  677  of  the 
Civil  Code  that  a  division  wall  betwixt  two 
bnildin^s  is  a  wall  in  common  does  not  apply 
to  a  division  wall  between  a  buUding  and  a 
vacant  lot 


2.  Pabtt  Walls  (f  9*)— Division  Wali>- 
Bights  of  Patbhtbd  Landowner. 

A  dlvtslon  wall  between  a  building  and 
a  vacant  lot  remains  the  exclusive  property 
of  the  owner  of  the  building  until  the  owner 
of  the  adjoining  lot  pays  its  value  or  oup- 
half  of  the  cost  of  constmction.  Where,  in 
such  a  case,  the  owner  of  the  vacant  lot  sells 
the  same  with  the  bnildhigs  and  improre- 
ments  thereon,  the  warrant  clause  of  tbe 
deed  does  not  cover  that  portion  of  the  divi- 
sion wall  resting  on  the  vacant  lot  Quoad 
the  divison  wall,  such  sale  transfers  only  the 
right  of  the  vendor  to  make  the  divirioa  wall 
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A  wall  In  common  b;  paylnK  oae-half  of  its 
value  or  cost  of  construction. 

[Ed.  Note.— For  other  cases,  see  Party 
Walls,  GenL  Dig.  H  42-53;  Dec.  Dig.  f  9.*] 

Appeal  ifrom  CSvil  District  Court,  Par- 
ish of  Orleans ;  Thos.  C.  W.  EBlis,  Judge. 

Action  by  C.  C  Cordlll  against  Mayer  Is- 
rael. Jadgment  for  plalntlfl,  and  defendant 
■appeals.  Affirmed. 

Rouse,  Grant  ft  Grant,  for  appellant 
Part,  Kernan  &  Dart,  for  appellee.  Howe, 
Feimer,  Spencer  St.  Cocke,  for  New  Orleans 
Real  Eetate,  Mortgage  &  Securities  Co. 

LAND,  J.  Plaintiff  sued  the  defendant 
for  one-half  of  the  cost  of  a  division  wall, 
erected  at  the  expense  of  the  plaintiff,  and 
used  by  the  defendant  in  the  conatnictlon  of 
a.  building  on  his  adjoining  vacant  lot 

The  defendant  answered,  denying  liability, 
and  averring  that  he  purchased  the  adjoin- 
ing lot  with  all  the  buildings  and  improve- 
ments thereon,  including  the  portion  of  the 
party  wall  on  his  lot,  with  full  warranty  of 
title,  from  the  New  Orleans  Real  Kstate, 
^lortgage  &  Securities  Company,  called  his 
"vendor  In  warranty." 

The  said  company,  for  answer  to  the  call 
in  warranty,  averred  that  It  Bold  to  defend- 
ant the  vacant  lot  next  to  the  building  of 
the  plalntiif,  and  that  respondent  did  not  sell 
or  undertake  to  sell  any  Interest  in  the  ad- 
joining wall  of  plalnttfTs  building.  There 
was  Judgment  In  fAvor  of  the  plaintiff 
against  the  defendant  for  $2,463.92,  with 
legal  interest  from  May  20,  1909,  until  paid, 
and  for  costs,  and  also  against  the  de- 
fendant on  the  call  in  warranty.  The  de- 
fendant has  appealed. 

Counsel  for  appellant  admits  the  correct- 
ness of  the  Judgment  in  favor  of  the  plain- 
tiff, and  submits  that  the  only  question  for 
this  court  to  determine  is  the  liability  of 
the  warrantor.  The  contention  of  the  appel- 
lant 18  thus  stated  in  his  brief: 

"Where  a  lot  of  ground  is  sold  with  the  build- 
ings and  improvements  thereon,  with  full  war- 
ranty, and  toe  only  buildinzs  and  improvemeDta 
thereon  are  the  party  walls  erected  on  either 
side,  the  parchaser  has  a  right  to  assume  that 
he  acquired  by  his  purchase  the  right  to  use 
such  party  walla  for  the  support  of  his  build- 
ings, without  being  obliged  to  pay  the  owners 
of  the  adjoining  lots  on  either  side  for  such 
use." 

On  the  other  hand,  counsel  for  the  war- 
rantor contend  that  the  defendant  acquired 
by  his  purchase,  so  far  as  the  adjoining  wall 
of  plaintiff  was  concerned,  nothing  more  than 
a  right  to  make  it  a  party  wall  by  paying 
one^faalf  of  the  value  thereof. 

It  appears  that  the  buildings  on  three  lots 
fronting  on  Canal  street  were  destroyed  by 
fire.  Buildings  were  reconstmicted  on  two 
of  tlie  lots,  leaving  the  Intervening  lot  va- 
cant.  This  vacant  lot  was  purchased  by  de- 


fendant after  Qie  nconstmctlon  of  Oie  build- 
ing on  either  side.  Plaintiff  rested  one-half 
of  his  wall  on  the  vacant  lot,  but  had  no 
right  to  compel  the  owner  tiiereof  to  con- 
tribute to  tee  raising  of  this  walL  Civ. 
Code,  art  675.  The  vendor  of  defendant  con- 
tributed nothing  to  th^  bnildlng  of  the  wall, 
but  preserved  the  right  of  making  It  a  wall 
in  common  by  paying  to  the  plaintiff  one-h&lf 
he  had  paid  out  for  Its  construction.  Civ. 
Code,  art  676.  Hence  It  follows  that  the 
vendor  of  the  defendant  had  no  ownership 
in  the  wall  that  it  could  transfer  to  him  or 
any  other  person.  "Nemo  plus  Juris  ad 
alium  transferre  potest  quam  ipse  habet" 
Defendant  does  not  dispute  the  above  propo- 
sition, but  contends  that  his  vendor  nev'er- 
theless  did  transfer  to  him.  with  warranty, 
that  portion  of  the  wall  that  rested  on  the 
vacant  lot.  The  argument  of  defendant  is 
that  such  portion  of  the  wall  was  included 
In  the  term  "buildings  and  Improvements 
thereon,"  used  In  the  act  of  sale,  and  that 
the  presumption  was  that  the  wall  was  one 
In  common.  In  support  of  the  last  conten- 
tion, the  defendant  cites  article  677  of  the 
Civil  Code,  which  reads  as  follows: 

"Every  wall  which  is  a  separation  between 
buildings  as  high  as  the  upper  part  of  the  first 
story,  or  betwixt  the  yard  and  garden  In  the 
cities  and  towns,  and  their  suburbs,  of  this 
state  and  even  any  other  inclosure  in  the  fields, 
shall  be  presumed  to  be  in  common,  if  there  be 
no  title,  proof  or  nutrk  to  the  contrary." 

On  the  face  of  this  article,  the  presum> 
tion  to  only  prima  facie,  and  must  yield  to 
proof  that  the  adjoining  owner,  claiming  to 
own  one-half  of  the  wall  erected  by  his 
neighbor,  did  not  contribute  to  the  building 
of  the  wall,  and  has  not  paid  one-half  of  the 
cost  of  Its  construction.  Moreover,  the  artl- 
de  relates  to  a  wall  iohich  is  a  separation 
betwixt  bttildinffs,  and  neither  the  letter  nor 
the  reason  of  the  law  apply  to  a  wall  which 
rests  In  part  on  vacant  ground. 

Article  663  of  the  Code  Napolton  reads  as 
follows: 

"Dans  les  villes  et  les  campa^nes,  tout  mur 
serratnt  de  separation  entre  batiments  jnsqu'a 
I'herbaRe,  ou  entre  coiira  et  jardins,  et  meme 
entre  enclos  dans  les  champs,  est  prteum^  mi- 
togen, s'il  n'y  a  titre  on  marque  du  contraire." 

This  article  corresponds  substantially  with 
article  677  of  the  ClvU  Code  of  1870,  which, 
however,  contains  the  additional  word 
"proof." 

Fuzler-Herman,  in  his  annotations  under 
C.  N.  G53,  cites  the  court  of  cassation  and 
commentators  to  the  effect  that  this  pre- 
sumption does  not  apply  where  there  Is  an 
edifice  on  one  side  and  a  court  or  garden 
on  the  other,  or  where  one  of  the  buildings 
was  constructed  after  the  erection  of  the 
wall.  See  Id.  vol.  1,  pp.  001  and  902.  We 
do  not  deem  it  necessary  to  consider  the  op- 
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poslte  Tlews  of  a  few  of  tlie  Ttencb  commen- 
tators. 

Baudiy-Lacftntlnerle,  In  commenting  on  the 
same  article,  argues  that  the  law  says  be- 
tween bouses,  then  between  yards  and  gar- 
dens; but  It  does  not  say  between  a  house 
and  a  yard  or  a  garden.  An  analysis  of  arti- 
cle 677  of  our  Civil  Code  will  lead  to  the  same 
conclusion.  When  plaintlfTs  wall  was  con- 
structed, the  lot  now  owned  by  tiie  defendant 
was  vacant,  and  there  la  no  presumption 
in  law  or  in  reason  that  the  wall  was  the 
common  property  of  the  plaintiff  and  the 
vendor  of  the  defendant  In  fact,  the  wall 
belonged  to  the  plaintiff  alone,  and  the  de- 
fendant had  no  Just  reason  for  thinking 
otherwise  when  he  purchased  the  adjoining 
vacant  lot 

A  dividing  wall  between  yards  and  gar- 
AenE  necessarily  t>enefits  the  adjoining  pro- 
prietors from  the  time  of  its  completion.  It 
Is  otherwise  with  a  division  wall  betwem  a 
bouse  and  a  vacant  lot 

The  contention  of  the  defendant  that  his 
vendor  sold  him  the  portion  of  the  wall  rest- 
ing on  the  vacant  lot  Is  repelled  by  the  de- 
cision of  the  court,  on  rehearing,  in  the  case 
of  t^vergne  v.  Lacoste,  26  La.  Ann.  609. 
This  case  was  carefully  considered,  and,  on 
rehearing,  the  opinion  was  handed  down  by 
Lndellng,  0.  who  said,  in  part,  as  fol- 
lows: 

"In  our  former  opinon  and  decree,  we  refused 
to  allow  the  plaintlflr  anything  for  the  half  of 
the  cost  of  wall  A.  This  was  error.  When 
wall  A.  WBB  built,  the  owner  of  the  contiguous 
lot  refused  to  pay  for  the  waill.  The  owner  of 
that  lot,  however,  could  always  make  the  wall 
a  wall  m  common  by  paying  half  of  its  cost 
He  sold  the  lot  to  the  plaintiff,  who  sulwequeDtly 
sold  it  to  the  defendant  Did  said  sales  re- 
lieve the  owuer  of  the  Burgunder  lot  from  pay- 
ing for  the  wall  in  common  when  he  desired  to 
use  it?  We  think  not  The  right  which  the 
original  owner  had  to  make  the  wall  a  wall  in 
common  by  paying  for  it,  passed  with  the  lot 
to  the  vendee,  but  Dothing  more.  The  vendor 
of  the  defendant  did  not  sell  Us  wall,  but  only 
the  lot  which  he  had  bought  from  Bnrgimder." 

The  facts  of  that  case  may  be  briefly  stat- 
ed as  follows: 

In  1641,  Blasco  purchased  a  vacant  lot, 
upon  which  he  erected  a  building;  the  wall 
resting  one  half  on  his  own  lot  and  the  other 
half  on  the  adjoining  lot.  In  1859,  the  La- 
vergne  minors  purchased  the  Blasco  lot  with 
the  buildings  and  improvements  thereon, 
and  In  the  same  year  purchased  the  adjoin- 
ing lot  foom  Burgnnder.  In  1866,  the  La- 
Tergne  minora  sold  to  Sirs.  Lacoste  the  Bur- 
gnnder lot  Immediately  after  her  puTChase, 
Mrs.  Lacoste  caused  buildings  to  he  erected 
on  her  lot,  resting  them  on  the  wall  of  the 
building  on  the  Blasco  lot  The  Lavergne 
minors  brought  suit  to  recover  ftom  Urs.  La- 
coste one-half  of  the  ralue  of  said  wall. 
Counsel  for  defendant  argue  that  the  sale 


in  the  Lavergne-Lacoste  Case  did  not  include 
the  buildings  and  improvements.  The  an- 
swer is  that  a  division  wall  between  a  build- 
ing and  a  vacant  lot  forms  no  part  of  the 
buildings  and  improvements  on  the  lot 
Such  a  wall  remains  the  exclusive  property 
of  the  owuer  of  the  building  until  the  owner 
of  the  adjoining  lot  pays  one-half  of  its  val- 
ue or  cost  of  its  construction.  In  the  La- 
vergne-Iacoste  Case,  supra,  one  of  the  Jus- 
tices dissented,  and  we  do  not  consider  the 
decision  as  having  the  weight  of  stare  de- 
cisis. We.  however,  are  of  opinion  that  the 
dictum  of  the  court  In  that  case  Is  folly 
sustained  by  reason  and  authority. 

It  is  therefore  ordered  that  the  judgment 
below  be  affirmed,  and  that  the  defoidut 
and  aM)eIlant  pay  coats  of  aweaL 


(ISO  La.) 
No.  18.785. 
OLAUSSEN  T.   CUMBERLAND  TELB- 
PHONB  &  TELEGRAPH  GO. 
(Supreme  CJonrt  of  Louisiana.   Jan.  29,  lfil& 
Rehearing  Denied  ITeb.  26,  1812.) 

fSi/UalMB  ^  the  Court.) 

1.  Costs  (|  104*) —Taxation— Ruix—Sut- 

nciENOT. 

The  plaintiff  in  a  suit  Is  primarily  liable 
for  the  costs  of  court  and  in  a  rule  to  tax 
the  costs  on  the  party  east  it  la  not  necessary 
that  he  should  allege  that  he  has  paid  the 
costs;  it  is  snffident  that  he  is  liable  for 
them,  especially  when  it  appears  that  the  iderk 
of  court  has  already  paid  the  coatSt  aneh  ai 
jury  fees,  etc. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  I  194.*]  ' 

2.  Costs  (8  175* )— Liability  fob  Jott  Few. 

Under  the  statute  relating  to  the  fees  of 
jarors,  they  are  allowed  two  dollars  per  day  | 
for  the  time  they  serve;   bat  jurors  who  are  I 
only  in  attendance  and  do  not  serve  are  not 
entitled  to  be  paid  this  sum  by  the  one  cait 
in  the  suit 

[Ed.  Note.~For  other  cases,  see  Costs,  CeaL 
Dig.  If  698,  699;  Dec.  Dig.  |  17S.*] 

3.  Costs  (§  3*)— Dspbndknt  on  Statute. 

Costs,  being  unknown  to  the  common  law, 
are  creatures  of  statutory  law,  and  can  be 
taxed  only  when  there  is  a  provision  of  law 
creating  them. 

[Ed.  Note.— For  other  oases,  see  Costs,  Cent 
Dig.  I  1;  Dec  Dig.  |  3.*] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court  Parish  of  St  Hary;  Charles  A 
O'Neill,  Judge. 

Action  by  Otto  O.  Clau8s«i  against  the 
Cumberland  Telephone  ft  Telegraph  Com- 
pany. Judgment  for  plaintiff  and  defendant 
appeals.  Affirmed. 

Foster,  Milling,  Brian  &  Saal,  for  appd* 
lant  Dmegre  ft  Blair  and  Gaffery,  Qaintoo, 
Gidiere  ft  Bnun^,  for  aj^Ueou 

BREAT7X,  C  J.   This  cause  is  before  the 

court,  as  alleged  in  a  rule  of  I^alntifl,  to  fix 
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the  amonnt  of  the  costs.  The  facts  are  not 
dlq>ated,  and  only  questions  of  law  are  pre- 
sented. 

The  idalntlff  claimed  the  following  Itenu: 

Per  diem  for  12  Jurors,  who  semd  6 

da^a  at  92  a  day  $120  00 

Ifileage  of  these  Juron,  per  diem   0  jK» 

Of  11  jmrors  summoned  on  renire  and 
in  attendance  on  the  eowt  from  1  to  6 
days,  bat  not  serving  in  this  case. . . .    00  00 

Blileage  of  defendant   14  40 

Publishhig  venire  list   20  00 

The  costs  were  incurred  in  the  suit  brought 
by  plaintUt  against  defendant,  In  which 
plaintiff  recovered  Judgmoit  for  the  sum  of 
S75.  The  defendant  paid  the  Jndgmoit  In 
principal  and  Interest  and  those  of  the  costs 
that  were  considered  due. 

The  costs  paid  were: 

Sheriff's  costs  as  per  bill  rendered. . .     13  SO 

ClerlE's  costs   168  70 

Witnesses*  fees  81  60 

Re^ndent  denied  its  liability  for  the 
Items  first  abore  mentioned  for  Jury  fees  and 
mileage,  and  denied  Its  liability  for  the  Item 
of  $20  due  to  W.  H.  I^tham  for  advertising 
the  Jury  venire. 

Respondoit's  contention  Is  that  It  could 
only  be  taxed  for  Jury  fees  at  the  rate  of 
$1  per  day  that  each  Juror  served  daring 
the  trial  of  the  cause,  and  that  each  of  the 
12  Jurors  who  tried  the  case  served  a  total 
of  5  days.  Respondent  made  a  tender  of 
960  for  Jury  fees,  but  denied  all  Indebtedness 
for  a  larger  amount  due  to  the  Jurors. 

At  the  conclusion  of  the  trial,  the  dotoid- 
ant  filed  an  answer  to  the  rule,  denying 
plaintiff's  claim,  and  alleging  in  substsuace, 
that  the  petit  Jnzors  were  drawn  to  try  dvU 
cases  and  there  were  a  number  of  dvU  cases 
on  the  docket  of  the  court;  that  tha  case 
mtitled  as  above  was  fixed  to  be  tried  on 
June  14th;  and  that  otiier  civil  cases  were 
likewise  fixed  for  trial  dnrlng  the  we^. 

[1]  One  of  the  grounds  of  defendant  as  set 
forth  In  the  answer  Is  that  thwe  la  neither 
allegation  nor  proof  that  i^lntlfl  has  ex- 
pended or  owes  one  cuit  for  Jnry  fees,  and 
that  be  may  never  be  called  upon  to  pay  one 
c&at  tot  these  fMs,  and  that  until  he  pays 
lie  cannot  call  on  the  dtf  endant 

The  defendant  Joins  In  the  appeal,  and 
asks  that  the  Jndgment  be  amended  by  sns- 
tainlng  Its  exception.  We  have  not  found 
a  vecial  exertion  In  the  case*  but  only  the 
answer,  In  which  there  are  gronnds  In  the 
nature  of  an  exception,  ^e  defendant.  In 
tlie  answer  to  the  appeal.  In  the  altemaUve, 
asks  that  the  Judgment  be  amended  by  al- 
lowing HI  to  the  Jurors,  instead  of  |2,  a.  day. 

We  have  noted  that  the  Jndgment  allowed 
vas  $120.  The  fnrUier  ground  Is  ai^ed  by 
a^wllee  that  there  Is  no  i»oof  b^re  the 
court  that  the  costs  have  beoi  actually  paid 
hy  ^fendant  to  those  entitled  to  these  costs; 
that  Is,  to  the  Jurors  and  others. 

Taking  up,  first,  for  decision  the  last  of 


appellee's  grounds:  There  would  be  great 
force  In  this  position  if  It  were  not  that  the 
clerk  has  paid  the  costs.  It  Is  true  that  be 
did  this  without  being  requested  so  to  do  by 
either  plaintiff  or  defendant.  As,  however, 
he  has  paid  these  costs,  under  the  Jurispru- 
dence, plaintiff  In  rule  can  proceed  against 
the  defendant,  in  order  to  compel  him  to  pay 
the  amount  to  satisfy  the  claim  of  the  clerk 
of  court,  who,  doubtless,  In  turn  will  seek 
proper  settlement  from  the  police  Jury.  The 
plaintiff  is  primarily  liable  for  costs.  He 
can  therefore  stand  in  Judgment  as  plaintiff 
in  a  suit  for  an  amount  which  has  been  paid 
to  the  officer  entitled  to  recover  It  If  the 
amount  be  not  paid  by  the  defendant,  It 
would  have  to  be  paid  by  the  plaintiff. 
These  fees  are  chargeable  to  the  party  cast 

[Z]  As  to  the  costs  of  other  Jurora  than 
those  who  have  served,  and  as  regards  pub- 
lishing the  Jury  venire,  we  can  only  say  there 
is  no  statute  under  which  the  costs  of  pub- 
lishing the  Jury  venire  and  mileage  per  diem 
of  other  Jurors  than  those  who  have  served 
can  be  taxed  on  the  party  cast  In  the  suit. 

We  Infer  that  the  clerk  had  the  $12  In  his 
possession,  which  he  applied  In  paying  in 
part  the  amount  which  was  due  to  the  Jury, 
and  he  completed  the  act  of  payment  by 
paying  the  Jurors  in  full.  We  have  noticed 
the  point  although  there  was  really  no  neces- 
sity for  thus  noticing  it  For,  while  It  ia 
argued  that  the  costs  have  never  been  paid, 
there  Is  no  allegation  nor  proof  that  they 
have  not  been  paid.  The  point  not  having 
been  made,  the  defendant  has  no  good  cause 
of  complaint  We  base  our  conclusion  on 
this  point  on  the  ftict  that  there  Is  no  evi- 
dence of  record  tiiat  the  Jurors  have  not  been 
paid;  but,  on  the  contzary.  It  appears  that 
th^  have  been  paid  as  before  mentioned. 

As  relates  to  the  amonnt  of  Oie  per  diem, 
we  an  of  the  oidnlinL  that  it  la  $2.  There 
is  a  provision  contained  In  oiw  <Hr  tile  arthdes 
of  the  Oonstltntion  directing  the  Legislature 
to  adopt  a  Jury  law  and  to  provUie  for  the 
comp&satlon  of  the  Jurors.  This  mandate 
of  the  Oonstltntion  was  compiled  with,  and 
the  Jury  law  was  adopted,  to  wit  section  12 
of  Act  136  of  the  OsDoral  Assembly  (or  the 
year  1898.  The  statute  dted  above  express- 
ly states  that  the  per  diem  shall  be  ^.  The 
court  has  always  interpreted  section  13  of 
that  statute  as  allowing  $2  per  day  for  Jury 
services. 

Something  has  hem  said  abont  the  $12, 
whldi  the  statute  directs  shall  be  d^KMlted 
with  the  clerk  In  order  to  have  the  trial  be- 
fore a  Jury,  as  limiting  the  amonnt  to  $1 
per  day  fbr  each  Juror.  But  the  law  does 
not  80  read;  on  the  oontrary,  it  makes  pro- 
vision for  securing  an  additional  amount  In 
case  an  additional  amonnt  should  be  due  for 
several  days  service  of  the  Jury,  requiring 
that  a  bond  shall  be  furnished,  payable  to 
the  police  Jury  for  this  amount  See  the  act 
b^ore  dted,  providing  that  the  derk  shaU 
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require  bond  for  additional  per  diem,  tn  case 
tbere  Is  additional  costs  due. 

As  relates  to  other  Items  i>er  diem,  Jurors 
who  were  In  attendance  aud  did  not  serve, 
and  the  mileage  and  the  publishing  of  the 
jury  venire,  we  will  state  again  a  little  more 
in  detail,  and  In  order  to  cite  decisions,  we 
do  not  think  that  the;  should  be  charged  to 
the  party  cast  in  the  suit  They  are  part  of 
the  court's  expenses.  The  Jury,  after  It  Is 
organized,  is  a  part  of  the  court  for  the  ad- 
ministration of  the  law,  and  the  expense  of 
a  jury  should  not  be  charged  to  the  parties 
litigant,  unless  there  is  a  special  provision 
under  which  the  charge  can  be  made-  We 
have  decided  that  it  is  the  duty  of  the  state 
to  make  provision  for  these  costs.  See  O.  G. 
it  N.  E.  Railway  Co.  t.  St  Landry  Cotton  Oil 
Co.,  121  La.  801.  46  South.  810. 

[3]  For  another  reason,  we  are  of  opinion 
that  these  last  costs  cannot  be  allowed,  as 
costs  are  chargeable  under  statutes;  they  are 
creatures  of  the  law,  and  should  not  be 
taxed  to  the  lltlganta  without  statutory  sanc- 
tlon.  State  ez  rd,  Johnson  r.  Judge,  107  La. 
69,  81  South.  645. 

We  quote  the  foUowiiV  sa  pertinent  from 
S  Ency.  of  Pleading  ft  Practice,  p.  110: 

"As  tbis  recovering  of  costs  eo  nomine  was 
onfanowa  to  the  common  law  and  was  not  ex- 
pressly recognized  nntil  provided  for  by  stat- 
ate.  It  became  tbe  settled  doctrine  of  tlie  courts 
of  law  that  costs  were  the  creatures  of  tbe 
statutes  merely,  and  that  the  allowance  of  (hem 
in  any  caae  wonld  depend  entirely  upon  the 
terma  of  the  stntnte;  that  courts  have  no  inher- 
ent  power  to  award  costs,  which  can  only  be 
granted  in  any  case  or  proceeding  by  Tirtue  of 
expressed  statntoiy  anthority." 

The  act  cited  abore  (130  of  1898)  is  the 
only  law  giving  to  plalntifF  the  jury  costs  in 
case  the  defendant  is  cast.  Testing  the 
claims  by  this  statute,  it  Is  evident  that  the 
additional  items  to  which  we  have  just  re- 
ferred are  not  due  by  the  defendant  who  has 
paid  all  the  items  required  by  statute. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  district  court, 
allowing  $120  for  jury  service^  la  affirmed, 
at  appellants  costs. 


aSO  La.) 
No.  18,501. 

STA17DARD  CHEMICAL  CO.  ILLINQIS 

CENT.  K.  CO.  et  al. 
(Supreme  Court  of  Lonisiena.   Oct  16,  1912. 
On  Rehearing,  Feb.  26,  1012.) 

(Byllabua  by  the  Court.) 

1.  Railboads  (S  79*)— Use  op  Stbeets  — 
Gbants  of  Riobts  bt  Citt. 

A  grant  by  a  municipal  corporation  to  a 
private  corporation  of  a  right  of  way  through 
the  public  streets  iS  a  privilege  personal  to 
the  grantee,  and  not  disposable,  and  the  privl- 
l^e  cannot  create  the  relation  of  landlord  and 
tenant  between  the  grantee  and  one  using  the 


right  of  way  wlthont  the  consent  of  the  pante«. 
If  the  rights  of  tbe  grantee  are  invaded  by  an- 
other usmg  his  right  of  way.  be  bat  an  action 
in  tort  bat  cannot  maintain  an  action  for  rent 
because  that  can  arise  only  from  the  relation- 
ship  of  landlord  aud  tenant. 

{Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig,  I  19*] 

2.  LiUITAIION  or  AcnOIIB   (I  30*)— LDflTA- 
TIONS  AFFUGABXA-0)IffTBACT  OB  TOBT. 

The  plea  of  three  years  prescription  appliei 
only  to  cases  arising  from  contractual  rela- 
tions, but  the  plea  of  one  year  prescription  ia 
the  proper  one  to  be  applied  to  this  case  as 
the  deprivation  charged  by  tbe  plaintiff  is  tor- 
tiouB,  and  the  latter  plea  fa  therefore  sustsioed. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  1 141;  Dee.  Dig.  |  30l*] 

On  Rehearing. 

3.  PaBTIBS  (S  27*)— JOINDBB^DBnitDAHTS. 

The  allegation  that  two  persona  have  com* 
mittcd  Identically  tbe  same  tort  ia  saffldent, 

upon  its  face,  and  in  tbe  absence  of  evidence  to 
the  contrary,  to  convey  the  idea  of  co-operatioD 
and  of  aucb  identity  of  interest  as  to  warrant 
their  being  ^ined  as  detendonte  In  an  acdon 
for  the  recovery  of  damages  dleged  to  tax* 
been  sustained  as  the  result  of  the  tort 

[Ed.  Note.— For  other  coses,  see  Parties, 
Cent  Dig.  {  30;  Dec.  Dig.  8  27.*] 

4.  iNJuncnoK  ({  65*) — Subjects  or  Reuef 

— INTEBFEHENCB  WITH  FbANCHISB. 

The  allegation  that  defendant  baa,  wlthont 
plaintiff's  permisBioo,  taken  possession  of  righit 
of  way.  switch  track  privileges,  switch  tracks 
and  other  property  pertaining  thereto,  of  whicb 
plaintiff  Is  owner,  and  tortionsly.  wrongfoUy. 
and  illegally  holds  such  possession,  to  the  ex- 
clusion of  plaintiff,  discloses  a  cause  of  action 
for  the  issuance  of  the  writ  of  injunction  for 
the  protection  of  plaintiff's  property  rights. 

[Ed.  Note.— For  other  cases,  see  Injanctkn, 
Cent  Dig.  I  134;  Dec  Dig.  {  65.*] 

0.  Raxlboadb  (S  79*)  —  Use  or  Stbeets  — 

GBANT  or  RlQHTB — INTEBFEBENCB— ReUEDT. 

Whilst  the  grantee  of  a  right  of  way  and 
switch  track  privileges  on  a  public  street  has 
ordinarily  no  right  of  action  to  recover  rent, 
as  such,  for  being  tortionsly  and  wrongfully  de- 
prived of  tbe  enjoyment  of  such  right  and  priv- 
ilc'Kes,  he  may  be  entitled  to  recover  damages, 
resulting  from  such  deprivation,  based  n^n 
the  rental  value  of  the  property,  and  a  petitioD 
alleging  the  tortious  dlspossesrion  and  depri- 
vation and  claiming  such  damages  dlsetoses  a 
cause  of  action  for  their  recovery. 

[Ed.  Note.— For  other  cases,  see  BoHroodi. 
Dec  Dig.  I  7».»] 

6.  LlHTTATIOK  or  ACTTONS   (|  32*)— LnCTTA- 

TIONS  APPLIOABLB— TOBT. 

An  action  for  damages  for  the  alleged  tor- 
tious, wrongful,  and  illegal  taking  and  holding 
possession  of  a  right  of  way  and  switch  track 
and  other  proper^  connected  therewith  Is  an 
action  ex  delicto,  and  the  claim  for  all  dam- 
ages save  those  which  were  snstained  within 
the  year  preceding  tiie  service  of  dtatioD  is 
barred  by  tbe  prescription  of  one  year. 

[Ed.  Note.— For  other  eases,  see  limitation 
of  Actions,  Gent  Dig.  ii  14&-14B;  Dec  D^. 
8  32.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans. 

Action  by  the  Standard  Chemical  Compa- 
ny against  the  Illinois  Central  Railroad  Com- 
pany and  another.   From  a  Judgment  for  de- 
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fendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Solomon  Wolff,  for  appellant.  OuetaTe 
Lemle  and  Hunter  C.  Leake  (Blewett  Lee 
and  C.  L.  Slvley,  of  counsel),  for  appellees. 

BREAUX,  0.  J.  Plaintiff  sued  the  defend- 
ant to  recover  $2,500  annaally  for  a  period 
of  15  years  on  the  grotmd  that  defendant 
has  taken  and  usurped  a  privilege  to  mn 
throngh  certain  streets,  which  privilege  plain- 
tiff claims  It  owns. 

The  facts  are,  as  relates  to  this  privilege, 
that  on  February  16,  1894,  the  city  of  New 
Orleans  granted  to  the  Southern  Chemical 
&  Fertilizing  Company  (the  author  of  plain- 
tiff) the  privilege  to  construct  and  operate 
a  switch  track  from  Broad  street  to  Hagan 
avenue,  connecting  there  with  the  switch 
track  of  the  Y&zoo  &  Mississippi  Valley  Bail- 
road  Company. 

The  Southern  Ghemloal  &  Fertilizing  Com- 
pany subsequently  conveyed  the  southwest- 
ern part  of  the  square,  bounded  by  Clark, 
Perdido,  and  Hagan  streets,  to  the  city. 

On  this  part  of  the  square  granted  there 
were  two  switches  constructed  by  the  South- 
em  Chemical  &  Fertilizing  Company. 

In  the  conveyance  the  Southern  Cfamical 
&  Fertilizing  Company  reserved  the  use  of 
the  switch  tracks  for  a  period  of  20  years 
from  the  Sth  day  of  January,  1898. 

Thereafter  the  Standard  Chemical  Compa- 
ny, plaintiff  In  this  case,  acquired  from  the 
Soatbem  Chemical  it  Fertilizing  Company 
the  rights  and  privileges  which  the  Southern 
Gbemloil  ft  FertUIzliv  Company  had  ac- 
quired from  the  city  of  New  Orleans  (Includ- 
ing the  roadbed  and  other  property  and 
prlTlIegeS)  located  on  said  lots. 

Plaintiff  aUeged  tbat  on  the  21th  day  of 
October,  1906,  the  city  approved  and  con- 
firmed the  transfer  made  by  Qie  Sonthem 
Chemical  ft  FertlUzer  Company  to  the  plain- 
tiff, tbe  Standard  Ch^cal  Company,  and 
that  for  adequate  consideration  tbe  tltj  gave 
to  the  idalntifl  ecnnpany  the  privilege  of  con- 
dnctlng  and  <q>erating  a  swltdi  track  ovn- 
the  street  before  named  for  a  period  of  21 
years  from  the  27di  day  of  November,  1806. 

PlalntUTs  complaint  Is  that  the  nilnols 
Central  and  the  Taxoo  ft  Mississippi  Valley 
Railroad  Companies  have  unlawfully  taken 
possession  of  Its  right  of  way  and  alsc  of 
the  switch  track  inrlTUege  and  of  other  prop- 
erty, and  are  using  this  property  to  their 
advantage  and  to  the  detriment  of  plaintiff's 
interest. 

Plaintiff  charges  tbat  these  acts  are  wrong 
and  tortious. 

Plaintiff  claims  rental,  and  the  question 
presented  here  Is  whether  plaintiff  is  or  Is  not 
entitled  to  rental. 

We  do  not  think  tbat  It  is  entitled  to 
rental. 

Tbe  qoestlons  presented  for  decision  grow 


ont.  of  defendant's  exception,  which  was 
maintained  by  the  district  conrt.  In  which 
defendant  alleged  misjoinder;  no  cause  of 
action,  and  the  prescription  of  one  and  three 
years. 

First,  as  to  misjoinder: 

Plaintiff  does  not  allege  that  defendants 
have  a  common  interest  of  any  kind.  They 
are  referred  to  substantially  as  distinct  cor- 
porations, owing  a  common  amount  for  rent. 

Although  It  does  not  appear  that  there 
was  a  common  interest,  we  will  not  decide 
the  case  on  that  ground.  As  to  the  rent  it- 
self as  claimed,  there  was  misjoinder.  In 
view  of  the  issues  as  presented  together  with 
other  grounds,  we  will  not  dispose  of  the 
case  on  the  ground  of  misjoinder,  for  it  Is 
different  as  to  the  wrongful  and  tortious  acts 
alleged.  A6  to  these,  there  was  ground  suf- 
ficient to  Join  defendants  in  one  suit.  All 
the  different  grounds  lead  to  one  conclusion 
that  the  plaintiff  has  no  cause  of  action, 

[2]  We  leave  this  point,  and  take  op  the  is- 
sue raised  by  the  plea  of  prescription  of 
three  years. 

There  is  no  ground  upon  which  to  maintain 
that  prescription  for  the  reason  that  there 
are  no  contractnal  relations  between  the  par- 
ties. 

We  have  seen  that  plaintiff  claims  rent. 

Were  we  to  sustain  the  plea  of  rental  due. 
It  would  be  subject  to  the  three  years  pre- 
scription. 

This  is  not  possible,  for  such  Is  the  nature 
of  the  case  that  no  rent  can  be  recovered, 
and  therefore  the  prescription  Just  mentioned 
cannot  be  of  any  avail  to  defendant 

This  brings  us  to  the  consideration  of  the 
plea  of  one  year  prescription. 

Plaintiff  alleged  that  defendants  wrongfully 
and  tortiously  continued  in  using  the  prop- 
erty of  pedtoner. 

As  relates  to  this  Improper  use,  as  alleged, 
the  plea  of  one  year  prescription  bars  the 
claim,  if  anything  be  due  for  any  act  by  de- 
fendant of  a  date  one  year  anterior  to  ttte 
date  tbe  salt  was  brought, 

The  unlawful  d^priratlon  of  possession  of 
premises  Is  sabject  to  the  prescription  of 
one  year. 

Prescription  runs  from  the  day  on  whldi 
the  Injnry  or  damage  was  sustained.  Llzardl 
r.  N.  O.  Canal  ft  Banking  Co.,  26  La.  Ann. 
414.  Hie  plea  of  one  year's  prescription  is 
sustained. 

Defoidant  in  tbe  exception  sustained  by 
the  district  court  pleaded  that  idalntiff  al- 
leged no  cause  of  action. 

To  tbe  extent  that  the  plea  of  prescription 
does  not  bar  acts  wltbin  a  year  prior  to  the 
suit,  we  will  consider  this  esKptlon. 

[1]  We  have  scanned  plaintiff's  petition, 
and  have  not  found  that  plaintiff  owns  a  fee 
In  tbe  soil  on  which  the  roadbed  is  con- 
structed. 

Although  plalntlfl  has  a  privilege,  as  we 
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lUTe  aem,  granted  br  tbfl  dty,  it  bas  no 
right  to  dispose  of  Oiat  dalm.  It  Is  revo- 
/  cable.  Ttds  nvocablUty  sbows  the  restrict- 
ed condition  of  Qie  right. 

A  privilege  may  be  granted  that  does  not 
grant  the  right  to  recover  rent 

Plalnttff  has  a  right  to  remnneratlon  for 
Its  expenses,  Its  work,  and  services  as  a  pub- 
lic BOTlce  corporation. 

That  does  not  give  It  the  rli^t  to  daim 
rental. 

It  has  a  right  to  a  possessory  or  a  peti- 
tory action. 

They  do  not  confer  the  right  of  collecting 
for  rent  on  account  of  the  occapancy  of  the 
^nnd  over  which  It  dalms  It  had  a  priv- 
ilege and  which  it  never  claimed  before  this 
sntt  vras  brought. 

The  oonrts  have  deeded  that  th^  will 
protect  a  right  of  way  over  strtots  by  In- 
junction. 

That  is  not  the  action  here. 

If  it  be  entitled  to  the  right  claimed,  nec- 
estory  protection  will  be  given  to  the  ex- 
tent to  which  it  is  entitled. 

Plalntlfl  has  no  authority  to  dedare  itself 
landlord,  and  claim  rent  from  its  asserted 
tenant 

The  streets  are  for  the  common  use  of  the 
public 

The  municipality  has  the  right  for  cer- 
tain purposes,  to  restrict  that  right  in  part 
to  grant  a  privilege.  But  It  remains,  as  bo- 
fore  stated,  subject  to  certain  rights  of  the 
grantor  r^resenttog  the  public. 

The  municipality  bas  it  in  its  power  to  al- 
low others  to  pass  over  the  same  road. 

nalndfr  has  not  acquired  sudb  a  right  of 
ownership  as  will  enable  It  to  stand  In  judg- 
ment in  this  case. 

For  reasons  stated,  It  Is  ordered,  adjured, 
and  decreed  that  the  Judgm^t  appealed  from 
is  affirmed  at  appellant's  costs. 

On  Rehearing. 

MONROE,  J.  Defendants  (the  defendant 
not  named  in  the  title  being  the  Yazoo  & 
Mississippi  Valley  Ballroad  Company)  filed 
exceptions  of  misjoinder,  no  cause  of  ac- 
tion and  prescription  (of  one  and  three 
years),  and  the  district  court  maintained 
the  exceptions  (wlthont  specification)  on  the 
face  of  the  papers,  and  dismissed  the  suit 
from  which  ruling  plaintiff  appealed.  On 
the  former  hearing  In  this  court  It  was  held 
that  the  prescription  of  one  year  was  well 
pleaded  as  to  a  certain  aspect  of  the  case, 
and  the  exception  of  no  cause  of  action  as 
to  other  aspects. 

The  petition,  after  alleging  that  the  city 
of  New  Orleans  had  granted  to  the  South- 
em  Ofaemical  Company  rights  of  way,  with 
the  privilege  of  operating  switch  tra<As, 
through  certain  streets,  that  said  company, 
owning  and  operating  such  tracks,  bad  con- 
veyed the  same,  together  with  said  rights 
and  privilegei^  to  petitkmer;  and  that  the 


conveyance  had  hem  ratified  and  approred 
by  the  city  of  New  OrleuiB,  loooeeds  as  fot 

lows: 

"Your  petitioner  fordier  shows  that  the  de- 
fendant railroad  companies,  without  the  per- 
mlaaioD  of  your  petitioner,  •  •  •  have  tak- 
en possession  of  the  rlshts  of  way  and  the 
switch  track  privileges  and  otiier  property  be- 
longing to  your  petitlMker,  and  are  constantly 
naing  the  same,  with  great  profit  to  thenuelvei 
and  to  the  loss  and  detriment  of  year  petitioQ- 
er;  that  notwithstanding  the  protests  end 
complaints  of  your  petitioner,  the  said  defend- 
ant companies,  tortfonaly  and  wroogfolly  con- 
tinue in  the  use  of  yonr  petitioner's  property, 
and  tortiously  and  wrongfully  prevent  your 
petitioner  from  in  any  way  asing  it  and  re- 
xnae  and  neglect  to  pay  your  petitioner  the 
rental  value  thereof,  thongh  constantly  ne* 
gotiating  with  yoar  petitioner  and  Indaclng 
yonr  petitioner  to  believe  tb&t  a  settlement 
would  be  made.  Yonr  petitioner  avers  that  a 
reasonable  rental  for  the  use  of  the  switch 
track  and  all  the  rights  and  privileges  pertain- 
ing thereto  and  all  the  othw  property  of  yonr 
petitioner  would  be  $2,600  a  year;  ttiat  the 
defendants  since  the  16th  day  of  Febniaiy, 
1894,  and  up  to  the  16th  day  of  Februerr. 
1000,  have  occupied  and  operated  asd  used 
the  property  for  a  period  of  15  years  which  at 
^2^500  a  year  amounts  to  ySTJWO;  •  •  • 
that  notwithstanding  its  objection  and  protest, 
the  said  defendant  comiNLmes  continue  to  qm 

f'our  petitioner'B  pipperty,  and  wrongfully  and 
llegally  prevent  your  petitioner  f  ran  naiog  it. 
and  that  a  writ  of  injunction  is  necessary  and 
proper  to  protect  your  petitioner^  ri^ti  and 
privileges  In  the  premises." 

The  relief  prayed  for  is,  first  a  writ  of 
Injunction  (to  be  Issued  after  hearing),  re- 
straining defendants  from  further  using  the 
property  mentioned  In  the  petition  and  pro- 
hibiting them  from  Interfering  with  plain- 
tiffs use  of  the  same;  and,  second,  a  judg- 
m^t  condemning  defendants  in  solido  in  the 
sum  of  $37,000,  with  interest 

As  the  allegations  of  the  petition  nega- 
tive all  idea  of  an  action  ex  contractu  and 
fix  the  status  of  the  proceeding  as  an  action 
Bounding  In  tort  the  exceptions  are  to  be 
considered  from  that  point  of  view. 

[3]  The  excf^timi  of  misjoinder  of  da> 
fendants : 

The  general  rule  established  by  C  0.  art 
2324,  that  "he  who  causes  another  person  to 
do  an  unlawful  act  or  assists  or  encourages 
in  the  commission  of  It  Is  answerable,  in 
solido,  with  that  person  for  the  damage 
caused  by  such  act"  is,  impliedly,  qualified 
by  the  equally  general  rule  that  "parties 
cannot  be  joined  in  a  suit  unless  they  have 
an  identity  of  Interest  In  its  sahjectmatter." 
Cross  on  Pleading,  p.  IS. 

From  which  it  follows  that  when  two  or 
more  persons,  by  independent  acts,  neitlier 
of  them  causing,  assisting,  or  encouraglnf 
the  act  of  the  other,  commit  different  torts, 
however  Similar  or  syndironous  or  both, 
there  Is  no  identity  of  Interest  between  them, 
and  th^  cannot  be  joined  as  defendants  In 
the  same  suit  for  damages.  Where,  however, 
as  In  this  instance,  it  Is  allied  that  two  per- 
sons have  committed,  and  are  committlag, 
Identically  the  same  tort  the  allegation,  tak- 
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en  by  Itself  and  in  Oie  Mbaeoea  of  eTldmce 
to  fbe  contrary*  conToya  tlie  Idea  of  co-op- 
eration between  anCh  persons,  and  bence  of 
such  Identity  at  tntereat  aa  npon  tlw  face 
of  tlia  papoa  to  anthorlze  tbelr  bring  joined 
aa  defendants  In  an  action  for  the  recovery 
of  tbe  damages  resulting  from  anch  tort 
The  exoqrtlon  of  mlajtrfnder  sfaonld,  there- 
fore, have  been  orermled. 

[4]  Tbe  exception  of  '*ao  canae  of  action." 

Adberlng  to  tbe  view  that  the  grantee  of 
the  franchtee  of  a  right  of  way  for  tbe  coo- 
Btrnction  and  opmUtm  of  a  switdi  track  np- 
on a  street  In  New  Orleans  would  ordinarily 
have  no  right  of  action  for  the  recovery  trcm 
another  person  of  "rent"  eo  nomine  for  tlie 
Dse  of  tbe  street,  neTertheless,  be  ia  entitled 
to  tbe  protection  of  tbe  law  against  unwai> 
ranted  interference  with  bis  enjoyment  of 
bis  ftanChlse;  and  where,  aa  In  this  instance, 
the  grantee'  allies  that  a  third  person  has, 
'Without  his  permission,  taken  possesion  of 
snch  right  of  way  and  privilege  and  of  the 
switch  track  itself  and  other  property  own-, 
ed  by  him,  and  tortiously,  wrongfully,  and 
Ill^ally  holds  such  possession,  to  lUs  entire 
exclusion,  and  that  a  writ  of  injunction  is 
necessary  for  his  protection  in  the  premises, 
we  are  of  opinion  that  a  cause  of  action  for 
the  issuance  of  the  writ  Is  disclosed. 

[51  In  tbe  opinion  heretofore  handed  down, 
the  court  was  led  by  tbe  Inartificial  manner 
Id  which  the  petition  Is  drawn  to  conclude 
that  plaintiff  is  claiming  "rent"  for  tbe  use 
of  a  public  street,  but,  on  a  further  consider- 
ation of  the  language  used,  we  are  satisfied* 
tliat  such  Is  not  Its  meaning.  By  reference 
to  the  excerpt  therefrom,  heretofore  given, 
it  will  be  seen  that  the  petition  alleges  that: 

"Said  defendant  companies  tortiouBly  and 
wrongtally  continue  tn  the  use  of  70ur  peti- 
tioner's property,  and  tortiously  and  wrongful- 
ly prevent  your  petitioner  from  in  any  way 
nsio^  it,  and  refuse  and  neglect  to  pay  your 
petitioner  the  rental  value  thereof." 

We  have  already  held  that  the  allegations 
of  the  petition  negative  the  idea  of  a  suit 
on  a  contract,  and  fix  tbe  status  of  tbe  ac- 
tion aa  one  sounding  in  tort,  and  the  com- 
plaint contained  in  the  language  above  quot- 
ed Is  consistent  with  that  ruling,  since  It 
is,  not  tliat  defendants  refuse  and  neglect  to 
pay  **rent,"  but  that  defendants  refuse  and 
neglect  to  pay  the  value  of  tbe  use  of  tbe 
;>roperty,  Including,  not  only  the  right  of 
way  and  switch  track  privileges  granted  by 
the  dty,  but  the  switch  track,  or  tracks,  of 
w-bieb  plaintiff  alleges  that  It  is  owner,  and 
which  were  not  granted  by  tbe  city,  which 
value  is.  In  effect,  alleged  to  be  the  value  or 
"price"  at  which  the  property  might  be  leas- 
ed, if  It  were  susceptible  of  being  leased  (for, 
be  it  noted,  under  our  law,  the  consideration 
moving  to  the  lessor  for  the  nae  of  his  prop- 
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erty,  under  the  contract  of  leae^  la  called 
the  "price"  <a  a  art  2660  et  seq.),  and  the 
word  "rent"  ia  used  only  in  connection  with 
the  peculiar  contract  (emphyteualB,  lu  effect) 
provided  fbr  by  a  0.  art  277S  et  aeq.  It  la 
true  that  plaintiff  somewhat  fnrtlier  along  in 
Its  petition  avers  that  a  reaaonaUe  **rent- 
ar  for  tlw  use  of  the  switch  track  and  all 
the  rights  "and  privileges  pertaining  thereto 
and  all  the  other  property  of  your  petitioner 
would  be  |2,S00  a  year,"  but  in  the  prayer 
nothing  Is  said  either  of  i&xt&l  value  or  rent- 
al, and  for  the  reasona  stated  we  think  upon 
a  fair  constniction  of  the  whole  petition 
the  intention  is  merely  to  claim  compensation 
for  the  dama^  resulting  from  the  alleged 
tortious  and  unlawful  use  and  d^>rlvation 
of  the  property  based  upon  tbe  value  of  such' 
use,  as  determined  In  tbe  manner  In  which 
such  value  Is  ordinarily  determined  in  cases 
of  property  subject  or  susceptll>le  to  lease. 
The  exception  of  no  cause  of  action  should 
therefore  have  been  overruled. 

[6]  Tbe  exception  of  prescription  of  one 
year. 

Upon  this  pohit  the  case  falls  within  tbe 
doctrine  enunciated  In  the  case  of  I>e  Lizerdl 
V.  N.  O.  Oanal  A  Banking  Co.,  25  I.a.  Ann. 
414,  in  which  It  was  held  that,  where  a  plan- 
tation belonging  to  one  person  Is  seized  and 
detained  under  a  writ  of  attachment  Issued 
against  another,  such  seizure  and  detention 
constitute  a  quasi  offense,  and  the  claim  for 
damages,  which  Is  barred  by  one  year.  In- 
cludes that  for  all  rents  and  revenues,  save 
those  arising  during  the  year  immediately 
preceding  the  fillug  of  the  suit,  as,  also,  the 
claim  for  tbe  value  of  sugar  and  molasses 
seized  with  the  plantation.  See,  also.  Shields 
V.  Whitock  &  Brown,  110  La.  714,  84  South. 
747. 

The  exception  of  tbe  prescription  of  three 
years,  as  we  have  heretofore  held,  has  no 
application  and  was  properly  overruled. 

For  the  reasons  thus  assigned,  It  Is  now 
ordered,  adjudged,  and  decreed  that  the  Judg- 
ment heretofore  rendered  by  this  court  be 
set  aside;  that  the  Judgment  appealed  from 
be  avoided  and  reversed;  that  the  plea  of 
prescription  of  one  year  be  maintained,  aa 
barring  plaintiff's  claim  for  any  damage  al- 
leged to  have  been  sustained  more  than  one 
year  prior  to  tbe  service  of  citation  herein; 
that  the  plea  of  prescription  of  three  years 
be  overruled;  and  that  the  exceptions  of 
misjoinder  and  no  cause  of  action  be  over- 
ruled. It  is  further  decreed  that  tills  cause 
be  remanded  to  tbe  district  court  to  be  there 
proceeded  with  according  to  law  and  to  the 
views  expressed  in  tbe  foregoing  opinion.  It 
is  further  decreed  that  defendant  pay  the 
costs  of  tbe  am>^  and  that  tbe  costs  of 
the  district  court  await  tht  final  Judgment 
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(190  La.) 
No.  18.885. 
CHATMAN  T.  BUNDY  et  al. 
(Supreme  Coart  of  LoaiaiaDa.   Feb.  12,  1912.) 

fSyUaliu  by  the  Ooitrt,} 

1.  Debdb  (1 196*)— PnsstmpTionB— Rbbuttal. 

While  there  ia  a  prcsnmptioo  that  a  aale 
b7  a  father  to  his  daughter,  where  the  vendor 
remains  in  possession  of  the  property  for  a 
number  of  years,  is  a  simulated  sale,  still  this 

firesumption  may  be  rebutted  by  evideoce  serv- 
ag  to  explain  the  possessioQ  of  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Dec. 
Diff.  S  196.'] 

2.  Deeds  (fi  74*)— Validity— Equitable  Es- 
toppel—acquiescence. 

Where  parties  to  a  sale  have  acted  for  a 
number  of  years  as  LC  the  sale  bad  transferred 
real  rights,  they  will  be  estopped  from  deny- 
ing such  sale. 

[E^d.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  I  74.*]^ 

Appeal  from  the  Civil  District  Court,  Par- 
ish of  Orleans;  Thos.  C.  W.  Kills,  Judge. 

Action  by  Horace  Cbatman  against  Sophie 
Btmdy  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Afilrmed. 

Charles  I<ouane,  for  appellant  William 
R.  Ker,  for  appellees. 

BREAUX,  C.  J.  Horace  Cliatman  sold  the 
undiTided  lialf  of  a  lot  of  sround,  sitoated  in 
tills  city,  to  Stable  Ghatman,  wife  of  Mur- 
ray Bandy,  for  $600  cash  cm  the  IStb  day 
of  February,  1894.  On  tbe  24tb  of  July  fol- 
lowing, be  sold  two  lots  of  ground  to  Mur- 
ray Bundy,  all  three  lots  in  New  Orleans. 
The  last  be  sold  for  $150. 

He  must  have  regretted  to  bare  made 
these  sales,  the  first  to  bis  daughter,  and  the 
otber  to  bis  son-in-law;  for,  on  tbe  2d  day 
of  Febniary,  1007,  be  brought  suit  against 
Sopble  Cbatman,  bis  daughter,  and  against 
his  granddaughter,  Olivia  Bundy  (Mnrray 
Bundy  died  In  1901,  and.  for  that  reason,  the 
surrlTlng  daughter  of  Murray  Bundy  wa» 
made  party  defendant),  for  Judgment  annul- 
ling the  sales,  and.  In  addition,  for  judgment 
in  the  sum  of  f^O. 

In  bis  petition  to  annul  these  sales,  be  rep- 
resented that  be  never  received  any  consid- 
eration for  these  sales;  that  they  were  made 
for  convenience,  and  were  simulated ;  that  he 
retained  possession  of  the  Orleaus  street 
property  (one  of  the  properties  sold  by  him) 
up  to  within  six  months  ago,  when  Sophie 
Bundy,  his  daughter,  took  possession  of  a 
portion  of  the  property.  One  of  the  lots 
WAS  taken  possession  of  a  short  time  before 
tbe  suit  was  brought,  and  the  remaining 
property  was  in  his  voidors'  possession. 

The  defendants  set  np  their  respective  ti- 
tles, and  claim  that  tbey  have  paid,  if  not 
cash,  as  stated  in  tbe  deeds  they  paid,  a 
consideration,  from  time  to  time,  which  was 
equivalent  to  the  price. 

Plalntlif  propounded   Interrogat  orles  to 


Sophie  Bundy,  whidi  he  mode  part  of  Us 

petition,  and  wbiiA  sbe  answered,  and  stated 
that  sbe  had  paid  for  Uie  property';  and 
she  also  testified,  in  answer  to  Interroga- 
tories proponnded,  Otat  bar  son-in-law,  Mr. 
Bundy,  and  slie  paid  for  the  property.  Sbe 
also  ^idalned  why  it  was  that  her  tather 
had  remained  in  possession  of  port  of  the 
property. 

After  tbe  interrogatories  had  be«i  answer- 
ed, plaintiff,  Horace  Cbatman,  departed  this 
life,  and  bis  widow  and  testamentary  execu- 
trix made  herself  party  to  tbe  suit,  reiterat- 
ing his  alle^tions  and  making  other  arer- 
ments  on  her  accoimt.  She  claims  that  her 
late  husband  had  received  amounts  for  which 
be  was  liable,  and  which  are  secured  by  prir- 
liege  and  mortgage  on  the  property  involved 
In  this  suit  The  claim  on  the  part  of  tbe 
executrix  is  not  sustained  by  the  facts. 

The  parties,  Horace  CUetnian  and  his 
daughter,  Sophie  Bundy,  were  in  accoant 
with  each  other.  At  the  date  of  tbe  death 
of  the  latter's  mother,  plaintiff  retained  the 
whole  property,  as  he  owned  one  half  and 
had  the  usufruct  of  the  other  half.  Tears 
ago  he  became  the  husband  of  Clementine, 
the  present  plaintiff,  and  continued  In  his 
possession  of  half  of  the  property  as  usu- 
fructuary, although  he  had  lost  the  usnfmct 
by  second  marriage.  Tn  their  different  deal- 
ings, beyond  question,  according  to  the  tes- 
timony, amounts  were  paid  by  the  daughter 
to  the  father  on  account  of  the  sale,  and  be. 
in  addition,  collected  amounts  for  whidi  he 
owed  an  accounting  to  his  daughter. 

[1]  Considering  that  Interrogatories  were 
propounded  to  the  daughter,  as  before  stated, 
to  her  answers  should  be  given  some  weight 
After  weighing  the  testimony,  we  arrived  at 
the  conclusion  that  the  least  that  can  be 
held  Is  that  the  sale  was  not  a  simulation. 
One  of  the  present  plaintiff's  contentions  is 
that  the  father  remained  In  possession  after 
the  sale ;  that  this  gave  rise  to  tbe  presump- 
tion that  the  sale  was  simulated;  also  that 
as  it  was  a  transaction  between  father  and 
daughter,  that  also  gave  rise  to  a  presump- 
tion of  simulation. 

While  there  is  presumption  growing  out 
of  the  contlnoed  possession  and  out  of  tbe 
close  relationship  of  vendor  and  voidee,  it 
Is  a  presnmption  which  is  subject  to  an  ex- 
planation, and  which  can  be  rebutted.  ThK 
we  consider,  has  been  done,  as  it  Is  conilu- 
sively  proven  that  amounts  were  recelTvd 
on  account 

Our  learned  Broth«  of  tbe  district  court 
thonght  that  in  the  accounting,  if  an  a^ 
counting  were  made,  it  would  result  in  prov- 
lug  that  tbe  succession  of  Horace  Chatman  is 
indebted  to  Ills  daughter,  the  dtfendant  I't' 
that  as  It  may.  It  appears  that  an  amouDi 
was  paid:  although  if  small.  It  would  be 
sufflclcnt  to  sustain  the  sale  as  not  simalat- 
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ed.  The  presnmptlon  of  slmnlatkm  Is  oTer* 
come  by  proof. 

Regarding  the  Inability  of  the  son-in-law, 
wbo  died  in  1901,  to  pay  any  part  of  the  pur- 
chas«  price,  witnesses,  among  them  the  pres- 
ent i^aintiir,  testlQed  that  he  earned  $10  per 
week.  An  economical  workman  may,  on  Uils 
limited  amonnt,  economize  enongh  to  pay 
something  on  property  boof^ht  for  $150. 

[2]  There  is  good  ground  of  estoppel.  Dor- 
tng  years,  according  to  tbeir  own  under- 
standing, these  parties  have  permitted  a  con- 
dition of  ownership  to  remain  which  we  do 
not  think  we  should  set  aside  on  the  evi- 
dence adduced. 

For  reasons  stated,  the  Judgment  la  af- 
flnneda 


(130  La.) 

No.  19,164. 

TACCARO  T.  PIGNIOrX), 

In  re  PIGNIOLO. 

(Supreme  Court  of  Louisiana.    Jan.  20,  1912. 
Rehearing  Denied  Feb.  27,  1912.) 

(BvllalHu  By  tk»  Court.) 

bfPBOVKHBNTa  ($  4*)— G0in>ENSAnON--<i00D 

FAirn  or  Claimant. 

One  wbo  takes  poaseasion  of  land  in  plain 
disregard  of  the  caUs  of  bis  and  his  author's 
title  becomes  a  possessor  in  bad  faith,  and  is 
not  entitled  to  be  reimbursed  the  cost  of  im- 
provements which  are  Inseparable  from  the 
soil,  nor  for  the  enhanced  value  of  the  land 
resulting  therefrom. 

(Ed.  Note.— For  other  cases,  see  Improve- 
ments, Dec.  Dig.  i  4.*] 

Action  by  Joseph  Vaccaro  against  Joseph 
Pignlolo.  Judgment  for  defendant  was  re- 
versed in  the  Court  of  Appeal,  and  he  op- 
plies  for  certiorari  or  writ  of  review.  Judg- 
ment Of  the  Court  of  Appeal  reversed,  and 
that  Of  the  District  Court  affirmed. 

James  Wilkinson,  for  relator.  P.  J.  Fa- 
torno  and  6.  B.  Smart,  for  respondent 

MONBOB,  J.  John  B.  Pignlolo  and  Mar- 
co PopoTlcb  purchased  from  the  city  of  New 
Orleans  certain  tracts  of  land  in  the  parish 
of  Flaquemlnea,  which  they  divided  between 
them ;  Foporlch  taking,  among  others,  a 
tract  measnilng  1,117  feet  6  inches  front  on 
the  MlsBissippl  rlrer,  and  Pijtnlolo  taking  an 
adjoining  tract,  lower  down,  uieasarlng  about 
2  arpents  front  on  the  river.  On  S^ember 
3,  1S81.  Popovlch  sold  to  Dr.  Rabasae  a  por- 
tion of  the  tract  so  acquired  by  him,  by  the 
following  description: 

"A  certain  tract  of  land  *  *  *  measur- 
ing 982  feet  6  inches  front  on  the  Mississippi 
river,  •  •  •  bounded  above  hj  the  land  of 
J.  Johnson  and  below  by  the  land  of  M.  Popo- 
vlch (the  present  vendor),  and  being  135  feet 
from  the  tract  of  land  purchased  by  J.  B. 
I'igniolo  from  the  city  of  New  Orleans.  •  •  • 
The  said  tract  of  land  is  comprised  within  the 
lines  E.  F,  G,  0,  H,  and  H.  B.  and  the  side 


lines  bearing  S.  72*  W.;  the  whole,  according 
to  a  sketch,  paraphed  ne  varietur  by  the  par- 
ties to  this  act,  and  by  met  notary^  to  iden- 
tify same  with  present  act,  and  hereto  annexed 
for  future  reference." 

John  B.  Pigniolo  died,  and  his  son,  Joseph 
R.  Pigniolo  (defendant  herein),  acquired  the 
two-arpent  tract  above  referred  to;  and  Dr. 
Rabasse  died,  and  Vaccaro  acquired  the 
tract  that  he  had  bought  from  Popovich,  and 
wblcb,  in  the  sale  to  him  (Taccaro),  Is  de- 
scribed as  "measuring  682  feet  6  inches 
front  on  the  Mississippi  river,  •  •  • 
bounded  above  by  the  lands  of  J.  Johnson 
and  below  by  the  lands  of  Popovlch,"  etc. 
Thereafter,  in  1908,  Joseph  R.  Pigniolo 
bought  from  Popovlch  the  tract  having  135 
feet  front,  referred  to  in  the  sale  from  Popo- 
vlch to  Rabasse,  and  a  few  months  later 
brought  an  action  in  boundary  against  Vac- 
caro, who  answered,  in  etfectt  as  follows: 

"Defendant  admits  the  onrchase  of  Joseph 
Pigniolo  from  Marco  Popovlch,  and  joins  plain- 
tiff in  the  a11e«ation  that  said  purchase  was 
made  as  per  plot  or  plan  annexed  to  an  act 
of  sale  No.  68,  dated  September  3,  1881,  and 
which  plot  or  plan  is  annexed  to  plaintiff's  pe- 
tition and  made  part  thereof.  Defendant,  fur- 
ther answering,  alleges  that  the  boundary  line 
between  the  land  of  defendant  and  Marco  Popo- 
vich, the  vendor  from  whom  plaintiff  purchased 
the  land  in  question,  has  been  established  and 
still  exists,  and  plaintiff  is  now  aware  of  their 
[its]  existence  and  was  aware  of  their  [its] 
existence  at  the  time  that  he  purchased  the 
land  in  question  from  Marco  Popovich.  De- 
fendant specially  denies  that  be  is  m  possession 
of  any  land  formerly  belonging  to  Maqco  Popo- 
vich and  now  belonging  to  plaintiff,  Joseph 
Pigniolo.  by  virtue  of  bis  (plaintiff's)  one  dol- 
lar pnrchase." 

Upon  the  Issues  thtis  presented,  the  case 
was  tried,  and  a  judicial  survey  having  been 
ordered  and  made  In  the  presence  of  the  liti- 
gants, and  it  having  been  thereby  ascertain* 
cd  that  Vaccaro  was  occupying  a  strip  of 
land  having  some  26  feet  of  the  135  feet 
frout,  constituting  the  tract  that  Pigniolo 
had  purchased,  there  was  Judgment  for  Pig- 
niolo, from  which  Vaccaro  failed  to  prose- 
cute an  appeal.  He,  however,  brought  this 
suit,  in  which  he  alleges  that,  by  the  Judg- 
ment referred  to,  the  boundary  between  bis 
land  and  that  of  Pigniolo 

— "was  declared  to  be  about  26  feet  inside 
petitioners'  former  boundary  line ;  •  •  • 
that  said  parcel  of  land  was  part  of  a  cer- 
tain tract  of  land  acquired'f^  petitioner  by 
purchase  from  the  8nccesBion''6{  •  •  *  Ra- 
basse; *  *  •  that  said  *  •  •  Rabasse 
acquired  •  •  •  by  purchase  from  •  •  • 
Popovich  and  •  •  •  I»igniolo,  who  acquired 
fr<HD  the  city  of  New  Orleans;  *  •  •  that, 
at  the  time  of  the  purchase  hy  *  *  *  Ra- 
basse. his  vendors  were  residing  In  the  parish 
of  Plaquemines,  on  land  adjoining  the  prop- 
erty in  question,  which  was  acquired  and  taken 
possession  of  by  sold  Rabasse;  that  during 
Its  occupancy  by  said  Rabasse  a  fence  existed 
dividing  the  property  taken  possession  of  by 
Rabasse,  under  his  purchase  from  Popovich 
and  Pigniolo,  from  the  property  occupied  by 
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U>  said  Tcndors;  tbat  some  orange  trees  were 
OD  the  divlsioD  line  betwen  the  said  pieces  of 
property,  and  it  is  of  record  that  said  Rahasse 
and  his  said  vendors  were  dividing  the  fruits 
of  the  trees;  *  *  •  that  petltiooer  hongbt 
•  *  *  in  pursuance  of  an  order  *  •  •  In 
the  snccession  of  •  •  •  Rabasse.  and,  up- 
on taking  posBession  *  *  *  found  the  divi- 
Bion  line  between  his  property  and  that  of 
Popovich  and  Pigniolo  consisted  of  a  fence  and 
aaid  orange  trees;  that  he  took  possession  of 
said  property  wiUi  the  full  knowledge  of  his 
aforesaid  neighbors,  who  at  no  time  attacked, 
by  word  of  month  or  otherwise,  Us  right  to 

do  80." 

And  he  further  alleges  that  he  thereafter 
constructed  and  Improved  a  canal  on  the  26- 
foot  strip  of  land  In  qnestion  at  a  cost  of 
$500,  and  planted  other  orange  trees  thereon 
and  on  said  llne^  and  that  he  Is  entitled  to 
retmbarsement  on  those  accounts  in  the  sum 
of  $1,326,  and  to  an  Injunction  restraining 
Plgtdolo  from  going  Into  possession  of  said 
strip  until  said  amount  Is  paid,  as,  also,  to  a 
recognition  ot  bis  lien  upon  the  land  therefor 
and  an  order  for  Its  sale  In  satisfaction 
thereof.  And  a  preliminary  Injunction  was 
Issued  accordingly. 

The  petition  doa  not  correctly  state  the 
facta.  The  2&-f0ot  tract,  of  wbicb  the  judg- 
ment In  the  boundary  suit  decreed  Plgniolo 
to  be  the  owner,  was  neva  part  of  the  tract 
acquired  by  Yaccaro  from  Uie  succession  of 
RabaBse,  and  Dr.  Babasse  did  not  acquire 
the  tract  which  Yaccaro  bought  from  his 
succession  from  Popovicb  and  Plgniolo.  He 
acquired^t  from  Poporlch.  Nor  does  It  ap> 
pear  that  at  the  date  of  the  purchase  by  Dr. 
Rabasse  Fopovlch  was  residing  "on  land  ad- 
joining the  property  In  question."  The  26- 
foot  strip  was  part  of  the  13S-foot  tract 
which,  in  the  sale  from  Popovich  to  Babasse, 
Is  referred  to  as  bounding  the  laud  sold  on 
the  lower  side,  and  intervming  between  said 
land  and  that  owned  by  John  B.  Plgniolo, 
and  our  conclusion  from  the  testimony  Is 
that  as  PopoTich  lived  in  New  Orleans,  some 
62  miles  from  the  locus  in  quo,  John  B. 
Plgniolo  and  Dr.  Rabaase  occupied  his  135- 
foot  tract,  which  aerated  their  holdings,  to 
suit  themselTOS — ^Plgniolo  up  to  a  certain 
fence,  and  Babasse  down  to  the  same  fence 
'-Hind  that  they  divided  between  them  the 
orange  crops  from  the  trees  which  grew 
along  the  fence,  which  fence  was  some  26 
feet  below  the  fine  dividing  said  tract  from 
tbat  which  B^aase  bad  bought  from  Popo- 
vtch,  and  some  109  feet  above  the  line  which 
divided  said  tract  from  the  2-an)ent  tract 
whitdi  Pigttlolo  owned  and  lived  oa  And 
matters  so  continued  aftw  John  B.  Plgniolo 


(La. 

died  and  his  son,  Josepb  B.  Pfgnlolo  (de- 
fendant), acquired  the  interests  (tf  his  co- 
h^ra  In  the  24rp«it  tract  which  bis  father 
had  owned,  and  after  Yaosiro  had  acquired 
from  the  aDCoesslon  of  Babasse  the  tract 
which  Babasse  bad  acquired  from  Popovleh. 
Babasse,  as  we  have  seen,  acquired  accord- 
ing to  a  plat  of  survey  and  a  description 
which  could  leave  no  doubt  aa  to  his  bound- 
ary. Yaccaro  acquired  according  to  a  de- 
scription which  gave  him  962  feet  6  Inches 
front,  and  informed  him  that  he  was  bound- 
ed above  by  Johnson  and  bdow  by  Popo- 
Tich, and  be  admits  that  defaidant  acquired 
the  135-foot  tract  wbicb  separated  his  hold- 
ing from  the  2-arpent  tract  orl^nally  held 
by  John  B.  Plgniolo.  When,  therefore,  as 
appears  from  the  evldoice,  he  took  posses- 
sion down  to  the  fence,  upon  the  other  side 
of  which  he  found  Plgidt^  In  possesston,  he 
did  so  in  the  face  of  the  calls  of  his  title  and 
of  the  title  of  his  author,  which  distinctly 
informed  him  that  Uie  land  which  he  bad 
purchased  was  bounded  on  ^  lower  side 
by  that  of  Piqwvlch,  and  was  separated  from 
that  of  Plgniolo  by  a  tract  having  a  front 
of  13S  feet  on  Uie  river.  The  proposition 
that,  under  such  drcnmstancea,  be  was  a 
possessor  in  good  Calth,  because  he  diose,  in 
the  absence  <tf  Popovleh,  to  take  possession 
up  to  a  fence,  b^ond  whldi  Plffilolo  was  In 
possession.  Is  wholly  untenable,  since  Plg- 
nlolo's  upper  line  was  not  his  lower  line, 
but  was  separated  from  It  by  a  tract  135 
feet  wide  that  belonged  to  Popovlcih,  and 
was  given  In  his  (plaintlCTs)  title  as  bis 
lower  boundary.  There  was  Judgment  in  the 
district  court  In  favor  of  def end^t ;  but  It 
was  reversed  in  the  Court  of  Appeal,  which 
gave  Judgment  for  plaintiff,  awarding  him  a 
certain  amount  by  way  of  reimbursement  for 
money  expended,  as  set  forth  In  his  petition. 
It  Is  ciear,  however,  tbat,  as  a  matter  of 
law.  he  was  a  possessor  In  bad  telth,  and 
can  recover  nothing  for  Improvements  wblcfa 
are  inseparable  from  the  soil,  or  from  the 
enhanced  value  of  the  land  resulting  tbere- 
from.  Yolers  t.  Atkins  Bros.,  U3  La.  303, 
36  South.  974;  Llsso  &  Bros.  t.  Unknown 
Owner,  114  La.  SOS,  38  South.  282;  Wood  v. 
Afonteleone.  118  La.  1011,  43  South.  657: 
Quaker  Realty  Go.  Bradbury.  123  Lcl  SO. 
48  Sonth.  670. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  of  Ap- 
peal here  made  the  subject  of  review  be- 
annuUed,  avoided,  and  reversed,  and  that 
the  Ja^ment  of  the  district  court  be  affim^ 
ed.  All  at  the  cost  of  the  plaintiff. 
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No.  19,059. 

SucceHioB  of  OBTSDALEL 

(Snprunt  Court  of  LonJilaiia.   Jan.  29,  1912. 
Behearing  Denied  Feb.  26,  1912.) 

(Byllabua  by  the  Oovrt.) 

L  Descent  and  Distribution  (|  69*)— 
Rights  of  Hbibs— Gifts  by  Decedent. 
The  wife  of  a  testator  who  leaves  three 
or  more  legitimate  children  cannot  take  from 
him,  by  donations  of  an;  kind,  more  than  one- 
third  of  his  estate.  Cinl  Code,  art.  1493. 

[Ed.  Note^For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  U  208-212;  Dec.  Dig. 
S  69.*] 

2.  Wills     710*)  —  Rights  or  Heibb— Foe- 

FEITUBE. 

Article  1029  of  the  CitU  Code,  relative  to 
the  forfeiture  of  an  heir's  share  in  succession 
proper^  embezzled  or  concealed  by  him,  has 
no  anihcation  to  a  legatee  who  was  at  the  same 
time  executrix  of  the  estate, 

gSd.  Note.— For  other  cases*  see  Wills,  Dec. 
.  I  710.*] 

5.  WiLU    ({  740*)— OUABDIAN    AND  WABD 
(I  41*)— &QBTS  OF  LEOATBSS-TALIDITT  OF 

GONTBAOT&— Sale  bt  Tutbii. 

A  sale  by  legatees  to  a  colesatee  of  their 
respective  shares  in  an  estate  will  be  anauUed 
when  procured  through  a  fraudulent  buppres- 
sion  of  the  fact  that  the  purchaser,  late  execu- 
trix of  the  estate,  had  in  her  possession  com- 
mon assets  to  a  large  amount,  which  had  never 
been  inventoried.  The  sale  by  the  tutrix  of  a 
minor*!  share  in  a  succession,  when  not  an- 
tborized  by  the  court,  on  the  advice  of  a  family 
meeting,  is  an  absolute  nullity. 

[Ed.  Note.— For  other  cases,  see  WiHa,  Cent. 
Dig.  H  1888-1895;  Dec.  Dig.  |_740;*  Guardian 
and  Ward,  Cent.  Dig.  {  172;  Dec.  Dig.  g  41.*] 

4.  Limitation  of  Actions  (|  183*)— Plead- 
ing—Necebsitt. 

A  general  plea  of  prescription  is  bad  and 
will  not  be  considered  by  the  court  The  par- 
ticular prescription  relied  on  shonld  be  special- 
ly pleaded. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  SS  683-692 ;  Dec.  Dig.  I 
183.*] 

6.  Estoppel  (8  54*)- Equitable  Estoppel— 
Knowledob  of  Facts. 

There  is  no  equitable  estoppel  against  a 
party  who  was  ignorant  of  the  real  facts  and 
of  his  legal  rights  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  IS  128-135;  Dec.  Dig.  S  54.*] 

6u  Partition  ({  29*)— Bab  of  Subseqt7ent 

ACTION. 

Property  not  Included  in  a  prior  partition 
may  be  made  the  subject  of  a  supplemental 
partition. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Dec.  Dig.  {  29.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  B.  K.  Skinner,  Jndge. 

In  tbe  matter  of  the  Bucoession  of  Andrew 
Drysdaite.  Petition  by  Hra.  Marcella  Drya- 
dale  Ennis  and  others  against  the  executors 
of  tbe  sncceasion  of  His.  Julia.  P.  Dryadale 
and  another.  From  a  judgment  for  the  pe- 
titioners, an  appeal  !■  taken.  Berersed,  witb 
directioiis. 


Woodvllle  A  WoodrOle,  for  appellants  3olm 
Thomas  Pike  and  Mary  Ann  Pike.  Geo.  W. 
Flynn,  for  appellees  Mrs.  Bfarcella  Drysdale 
Ennls  and  others.  Chas.  I.  Denicliaud,  for 
appellee  Mrs.  Jeannette  Carpenter.  , 

liAND,  J.  Andrew  Drysdale,  a  resident  of* 
the  city  of  New  Orleans,  died  In  Canada,  In 
August  1896,  leaving  a  surviving  wife,  Mrs. 
Jnlla  Pike  Drysdale,  and  children  of  a  prior 
marriage. 

Decedmt  left  a  last  will  In  notarial  form, 
of  date  October  16,  1893,  whldi  was  daly 
probated.  Tbe  testament  contains  the  fol- 
lowing declarations  and  dispositions: 

"My  name  is  Andrew  Drysdale,  I  am  seventy 
three  years  old,  I  was  married  twice,  by  my 
first  marriage  with  Mary  Cunly,  I  had  four 
children.  James  Drysdale.  Marcella  Drysdale. 
wife  of  William  Ennis,  Jeannette  Drysdale,  wife 
of  Thomas  P.  Carpenter,  and  John  Drysdale, 
they  are  all  living  except  John  Drysdale,  who 
is  dead.  He  left  four  children,  Samuel,  Jean- 
nette. Hazel  and  fiodney,  I  am  now  married 
to  Julia  Pike.   We  have  no  diildren." 

"I  give  and  bequeath  to  my  present  wife.  In 
full  ownership,  one  third  of  all  the  property 
which  I  may  die  possessed  of,  tbe  balance  of 
my  property  to  be  divided  among  my  descend' 
ants  according  to  law." 

"I  appoint  my  wife  and  James  Fahey,  joint 
executors  of  wb  will  with  srisen.*' 

Mrs.  Julia  Pike  Drysdale  qualified  by  tak- 
ing oath  as  executrix  on  September  22,  1896, 
before  a  notary  public  at  Hamilton,  Canada. 
On  November  24,  1896,  Mrs.  Marcella  Drys- 
dale Ennls,  James  Drysdale,  and  the  widow 
and  minor  heirs  of  John  Drysdale^  filed  a 
motion  for  an  order  to  compel  the  executrix 
to  commence  and  complete  an  InroitOTy  of 
tbe  estate  as  prevlonsly  ordered  by  tbe  court 
Tbis  motion  was  never  tried. 

On  December  1, 1896,  Mm.  Jeannette  Drys- 
dale, wife  of  Thomas  P.  Carpenter,  joined, 
authorized,  and  assisted  by  ber  said  husband, 
filed  a  snlt  for  a  partltlim  of  the  estate  of 
Andrew  Drysdale,  represented  as  consisting 
of  bis  community  half  Interest  In  a  certain 
lot,  witb  ImprOTunenta  Uiereon,  fronting  on 
Esplanade  aTenue.  city  of  New  Orleans.  la- 
sue  was  joined  on  this  petition  by  the  an- 
swer of  all  the  dtfendantfl,  to  wit,  Mrs. 
Julia  Pike  Drysdale,  individually,  as  execu- 
trix, and  aa  legatee  of  the  decedent,  by  the 
widow  and  minor  heitn  of  John  Itaysdale,  by 
Mrs.  Harcella  Drysdale,  wife  oC  William  J. 
Ennls,  and  by  James  Drysdale 

The  raoerts  appointed  by  tbe  court  to  ex- 
amine and  appraise  the  property  to  be  parti- 
tioned valued  tbe  lot  on  Eqtlanade  avenae  at 
$T,QOO,  and  reported  that  in  tbelr  opinion 
said  property  was  not  susceptible  of  a  dlvi- 
Blon  tn  kind  between  tbe  Intueated  parties. 
The  partition  suit  was  r^pnlarly  tried,  and 
on  December  23,  1886,  judgment  was  render- 
ed, recognising  the  eommnnlty  rights  of  Mrs. 
Julia  P.  Drysdale  in  tbe  entire  estate  ac- 
quired during  her  marriage  witb  the  de- 
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cedent,  and  recognizing  the  other  parties  as 
the  children  and  grandchildren  of  the  dece- 
dent, and  sending  them  Into  possession,  in 
the  proportion  eetabllsfaed  by  the  will  of  the 
decedent,  of  the  entire  estate  of  Andrew 
Drysdate,  both  real  and  personal,  more  par- 
ticularly, however,  the  lot  of  ground  on  Es- 
pluoade  avenne,  and  ordering  a  partition  of 
all  and  singular  the  entire  real  and  person* 
al  property  owned  in  common  between  the 
plaintiffs  and  defendants,  and  further  order- 
ing the  sale  of  said  real  property  for  the 
purpose  of  effecting  a  partition,  and  refer- 
ring all  parties  to  a  notary  pnblic  to  com- 
plete said  partition. 

On  January  26,  1897,  all  the  recognized 
heirs  of  Andrew  Drysdale  appeared  In  per- 
son, or  by  attorney,  before  the  designated 
notary,  and  declared  that,  pursuant  to  the 
Judgment  rendered  In  the  partition  suit,  and 
a  judgment  rendered  In  the  succession  of 
John  Drjsdale,  authorizing  and  empowering 
Mrs.  Anna  M.  Drysdale,  tutrix,  to  sell  and 
transfer  the  Interest  of  the  minor  heirs  of 
said  decedent  In  the  property  described  In 
the  act  at  private  sale  in  order  to  effect  a 
partition,  said  appearers  granted,  bargained, 
sold,  assigned,  and  delivered  unto  Jnlla  Fllte 
Drysdale,  "all  t^etr  right,  title,  share  and 
Interest  of  every  nature  and  kind  whatso- 
ever, without  any  exception  or  reservation. 
In  and  to  the  estate  of  the  late  Andrew  Drys- 
dale," and  especially  in  and  to  the  lot  on 
Esplanade  avenue,  for  the  price  and  consid- 
eration of  $4,000,  paid  In  cash  by  the  said 
purchaser  to  the  four  heirs  at  law  of  Andrew 
Drysdal& 

As  Mrs.  Julia  P.  Drysdale  had  a  communi- 
ty half  interest  In  the  property,  and  one- 
third  interest  as  legatee  In  the  half  belong- 
ing to  the  estate  of  Andrew  Drysdale,  it  fol- 
lows that  the  price  of  $4,000,  paid  for  the 
two-thirds  Interest  of  the  forced  heirs  of 
said  Drysdale,  must  have  been  based  on  a 
property  valuation  of  $12,000. 

The  share  of  the  forced  heirs  In  the  lot  ap- 
praised at  $7,000  was  only  $2,333.33%;  and 
hence  they  must  have  received  $1,066.66% 
for  their  shares  In  other  property  belougiug 
to  the  estate. 

Mrs.  Julia  P.  Drysdale.  having  thus  ac^ 
quired  all  the  right,  title,  and  Inters  of 
her  husband's  heirs  In  the  estate,  took  pos- 
liesslon  of  all  the  community  property,  and 
remained  In.  undisputed  possession  of  the 
same  as  owner  during  her  life.  Mrs.  Julia 
P.  Drysdale  died  in  August,  1005,  and  a  few 
days  later  her  succession  was  formally  open- 
ed in  the  civil  district  court  for  the  parish 
of  Orleans,  and  all  the  property  left  by  her 
was  duly  Inv^itoiied.  Thoipas  Pike  and 
Mary  Ann  Pike,  a  brother  end  sister  of  the 
deceased,  claimed  the  snccesBlon  as  the  next 
of  kin.  But  they  were  confronted  with  an 
application  for  the  registry  of  a  a)py  of  an 
alleged  last  will  of  Mrs.  Julia  P.  Drysdale, 
purporting  to  have  been  executed  and  pro- 


bated In  Canada.  Tbla  alleged  will  named 
Thomas  P.  Carpenter,  the  son-in-law  of  An- 
drew Drysdale,  as  one  of  the  executors,  aud 
contained  dispositions  In  favor  of  the  said 
Carpenter  and  his  wife,  bom  Jeannette  Drj's- 
dale.  The  heirs  of  the  decedent  opposed  tbe 
r^Istry  and  execution  of  the  document,  on 
the  ground  that  the  signature  of  the  alleged 
testatrix  was  a  forgery.  The  original  in- 
strument was  brought  from  Canada,  and  aft- 
er a  long  litigation.  Including  several  ap- 
peals to  the  Supreme  Court,  the  signature  of 
Mrs.  Drysdale  was  finally  adjudged  to  be  a 
forgery. 

The  Inventory  of  the  estate  of  Mrs.  Jnlla 
P.  Drysdale  disclosed  property,  rights,  and 
credits  valued  at  $39,000,  and  the  litigation 
occasioned  the  production  of  statements  ren- 
dered by  Thos.  P.  Carpenter  to  Mrs.  Julia 
P.  Drysdale,  as  "adjuster"  of  the  estate  of 
Andrew  Drysdale,  apparently  showing  that 
said  estate  was  worth  more  than  $30,000. 
These  facts  induced  some  of  the  heirs  of 
Andrew  Drysdale  to  believe  that  they  liad 
been  despoiled  of  a  large  portion  of  tbeir 
Inheritance. 

Off  August  12,  1909,  pending  the  said  lltlsa- 
tlon,  Mrs.  Marcella  Drysdale  Ennls  and  tbe 
heirs  of  John  Drysdale.  deceased,  filed  a  pe- 
tition, claiming  that  all  the  property  inven- 
toried In  the  succession  of  Julia  P.  Drys- 
dale belonged  to  the  estate  of  their  father, 
Andrew  Drysdale.  The  executors  of  the  suc- 
cession of  Mrs.  Julia  P.  Drysdale  and  Thom- 
as H.  P.  Carpenter,  both  as  executor  and  In- 
dividually, were  cited  as  defendants.  Tbe 
petition  charged.  In  substance,  that  after 
the  death  of  Andrew  Drysdale  the  petition- 
era  moved  tbe  court  to  enforce  the  order  for 
an  inventory;  that  they  were  Informed  by 
Mrs,  Julia  P.  Drysdale,  repr^ented  by  Thom- 
as H.  Carpenter,  that  there  was  nothing  to 
Inventory,  as  Andrew  Drysdale  left  no  proi>- 
erty  of  any  kind;  that  after  some  discus- 
sion and  delay  Mrs.  Drysdale  and  Carpenter 
conceded  that  the  lot  on  Esplanade  avenue 
belonged  to  ttie  community,  but  maintained 
that  said  piece  of  property  was  the  only  as- 
set of  the  estate  of  Drysdale,  and  that  a 
sale  of  said  lot  and  the  division  of  the  price 
among  the  heirs  would  relieve  the  necessity 
of  making  an  lnv«itory;  that  said  proper* 
ty  was  sold  to  Mrs.  Julia  Pike  Drysdale  for 
$4,000,  which  was  obtained,  as  she  and  Car- 
penter claims,  out  of  a  $5,000  Insurance  pol- 
icy which  was  paid  to  the  said  Mis.  Drys- 
dale; that  the  said  Mrs.  Drysdale,  actins 
and  conspiring  with  tbe  said  Gan>enter,  com- 
mitted a  great  fraud  on  petitioners  by  insert- 
ing a  clause  in  the  act  of  sale  by  wUdi  tbe 
beln  of  Andrew  Drysdale  disposed  of  all 
their  right,  title,  and  Interest  In  Us  estate, 
including  the  lot  on  Esplanade  avenue,  for 
$4,000,  a  price  really  below  the  value  of 
said  properly,  when  at  the  time  the  said 
Carpenter  had  in  his  poaseasion,  under  his 
control,  real  estate,  cash,  stoo^  and  bonds 
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amountfng  to  fully  $39,000,  as  detaUed  In 
tlie  petition,  all  of  wblch  belonged  to  the 
estate  of  the  late  Andrew  Drysdale;  that 
the  said  Mrs.  Drysdnle  and  Carpenter  fraad- 
nlently  concealed  ftom*  petitioners  and  their 
coheirs  the  existence  of  all  of  said  property, 
except  the  real  ratate,  and  that  Mrs.  Drys- 
dnle.  In  Tiolati<m  of  her  trust  and  oath  as 
executrix,  abstracted,  despoiled,  and  conceal- 
ed said  sBsets  for  the  purpose  of  converting 
them  to  her  ovm  use;  that  the  said  Car- 
penter aided  and  assisted  the  said  executrix 
in  said  concealment  and  wrongful  conversion, 
and  after  her  death  Illegally  sold  and  dispos- 
ed of  20  shares  of  stock,  worth  $2,000,  which 
had  been  purchased  by  Mrs.  Drysdale  out  of 
funds  bdonglng  to  her  hnsband's  estate ;  that 
said  Mrs.  Drysdale  and  Carpenter,  after 
completing  the  fraud  on  the  estate,  took 
steps  to  cover  up  their  wrongdoing  by  sell- 
ing and  disposing  of  the  securities  fraudu- 
lently abstracted  by  them,  and  reinvesting 
the  proceeds  of  sale  in  new  securities  and 
real  estate;  and  that  all  the  assets  of  the 
succession  of  the  late  Julia  PlUe  Drysdale 
were  purchased  with  the  money  and  pro- 
ceeds of  the  sales  of  stocks  and  securities 
lielonglog  to  the  succession  of  Andrew  Drys- 
dale. The  petition  further  represents  that 
all  the  firauds  therein  set  forth  were  kept 
secret  from  the  petitioners,  and  were  not 
brought  to  light  until  after  the  death  of  the 
said  Mrs.  Drysdale,  and  during  the  pendency 
of  the  litigation  over  the  forged  will. 

The  petition  further  alleges  that  by  reason 
of  the  aforesaid  concealment  and  diversion  of 
trust  funds  the  said  Mrs.  Drysdale  be  de- 
clared as  having  forfeited  all  her  rights  un- 
der the  will  of  her  predeceased  husband. 
PettUoners  prayed  for  Judgment  against  the 
executors  of  the  estate  of  Mrs.  Drysdale,  and 
at::ilnst  Thomas  H.  P.  Carpenter,  as  executor 
and  individually,  decreeing  all  the  property 
inventoried  In  the  succession  of  Julia  Pike 
Drysdale  as  belonging  to  the  succession  of 
Andrew  Drysdale,  or,  In  the  alternative,  for 
judgment  against  the  defendants  In  the  sum 
of  $39,975,  with  legal  Interest  from  August 
22,  1896,  until  paid.  Petitioners  also  prayed 
for  a  writ  of  judicial  sequestration,  which 
was  issned  and  executed  on  all  the  property 
of  the  succession  of  Mrs.  Drysdale,  already 
In  the  hands  of  the  sheriff  under  a  previous 
sequestration  Issned  In  the  litigation  over 
the  forged  will. 

Exceptions  of  prematurity  and  of  no  cause 
of  action  were  filed  by  the  defendant  ex- 
ecutors, and  were  overruled.  When  the  liti- 
gation over  the  forged  will  terminated,  sever- 
al supplemental  petitions  were  filed,  making 
Thomas  Pilse,  Mary  Ann  Pllte,  and  Mrs.  Car- 
penter defoidants,  InCTeasing  the  amount  of 
the  demand  to  $50,000,  and  by  claiming 
fruits  and  revennes. 

The  defendants  Thomas  and  Mary  Ann 
Pike  filed  ^ht  different  exceptions,  which 
were  refored  to  the  merits.  The  defendants 


then  answered,  denying  all  the  all^tlons  of 
fraudulent  concealment  and  ctmvenlon  con- 
tained in  the  petition;  and  defendants  aver- 
red that  all  the  property  left  by  Andrew 
Drysdale  at  his  death  belonged  to  the  com- 
munity, and  that  his  surviving  wife  was  en- 
titled to  one  half  thereof  as  widow  In  com- 
munity, and  one-third  of  the  other  half  there- 
of, under  the  will  of  her  husband,  leaving 
two-sixths  of  said  property  to  his  forced 
heirs,  which  said  proportion  was  purcliased 
by  the  widow  for  $4,000,  a  fair  value,  fixed 
by  agreement  of  the  parties  to  the  sale. 

Mrs.  Carpenter  answered,  denying  all 
knowledge  of  or  participation  in  the  alleged 
fraudulent  acts  of  and  transactions  between 
Mrs.  Drysdale  and  Carpeuter,  and  averring 
that  she  received  no  special  benefits  from 
either  of  them  as  the  result  of  the  partition 
settlement  of  the  estate  of  Andrew  Drysdale. 
Further  answering,  Mrs.  Carpenter,  as  one 
of  the  forced  heirs  of  Andrew  Drysdale,  Join- 
ed the  petitioners  in  their  all^atlons,  except 
such  as  charged  her  with  complicity  In  the 
frauds  set  forth  in  the  petition,  and  In  their 
prayers  for  judgment 

The  case  was  tried  and  resulted  in  a  Judg- 
ment In  favor  of  the  petitioners  and  Mrs. 
Carpenter,  and  against  Mary  Ann  Pike  and 
John  Thomas  Pike,  maintaining  the  Judicial 
sequestration,  except  as  to  the  I^planade 
street  property,  and  decreeing  that  all  the 
other  property,  consisting  of  $13,500  of  Loui- 
siana consols,  $2,000  In  bond§  of  the  city  of 
New  Orleans,  $1,677.38,  balance  of  cash 
turned  over  to  the  deceased  by  Carpenter, 
with  legal  interest  and  proceeds  of  certain 
notes,  amounting  to  $2,428.05,  and  rents  at 
the  rate  of  $50  per  month  from  July,  ISOS,  to 
August,  1005,  with  legal  Interest  thereon, 
belonged  to  the  community  between  Andrew 
Drysdale  and  Julia  Pike  Drysdale ;  and 
further  declaring  that,  by  reason  of  the 
fraud  and  concealment  proven  in  Uie  case, 
the  legacy  of  the  disposable  portion  to  the 
said  Mrs.  Drysdale  be  decreed  forfeited;  and 
further  decreeing  said  community  property 
to  belong  one-half  to  the  heirs  of  Andrew 
Drysdale  and  one-half  to  the  heirs  of  Julia 
Pike  Drysdale;  and  further  decreeing  that 
the  plea  of  manual  gift  urged  by  defendants 
be  set  aside  and  dismissed,  as  not  proven, 
and  said  defendants  to  pay  the  costs  of  the 
proceeding 

Mrs.  Drysdale  remained  In  Canada  for 
about  a  year  after  the  death  of  her  husband. 
Slie  employed  Carpenter  as  ber  agent  to  take 
chaxge  of  and  to  settle  the  estate  of  her  hus- 
Iwnd.  Carpenter  came  to  New  Orleans,  and 
arranged  the  partition  settiement  already 
mentioned,  by  which  the  heirs  of  Andrew 
Drysdale  sold  to  Mrs.  Jnlla  P.  Drysdale  all 
their  respective  succession  r^tats  for  the  sum 
of  $4,000.  In  May,  1897,  Carpenter  rendered 
to  Mrs.  Jnlla  P.  Drysdale  three  statements, 
A.,  B..  and  C,  showing  the  result  of  his  ad- 
ministration.  Statement  A*  under  the  cap- 
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tlon  of  "Estate  Lata  Andrew  Drysdale  of 
New  Orleans,  La.,"  aliowea  Uw  following  as- 


HoDBe  and  lot  Esplanade  arenne..  f  6,000  00 

Loaisiana  state  bonds   13,500  00 

Cash  Traders*  Bank   4,075  00 

Cash  in  hands  of  GarpeDter.   400  00 

Life  assurance   S.OOO  00 

Cash  Union  Nat*I.  Bank   453  98 

Balance  cash  do   62  00 

Cash  in  Germania  SaTings  Bank..  696  40 

A/C's  in  hands  of  L.  P.  Labatut. . .  378  OS 

Note  P.  Mullen   1,200  00 

Do   E.  Suydam.   300  00 

"     J.  W.  Ryan.   200  00 

"     V.  Viviano   400  00 

Two  shares  Temperance  Hall....  20  00 

Jewelry  and  Diamonds   2,150  00 

Silverware,  pictures,  and  bouacbold 

effects    250  00 

Note  Tiche   S  150  00 

"     Dobell    350  00 

"    Clayton    8,500  00 

$9,000  00 
Considered  of  no  value. 


137,075  43 

Statement  B,  under  the  same  captioo, 
showed  dlsbnrsements  of  $4,433.01.  The  list 
embraces  expenses  of  last  illness,  of  funeral, 
end  of  vault  and  lot;  also  attorney's  fees 
and  $3,000  paid  to  Marcella  Ennis,  James 
Drysdale,  end  the  estate  of  J.  Drysdale  for 
their  shares  of  the  estate. 

Statement  C  showed  account  of  Carpenter 
with  estate:  Debits,  $4,540;  contra,  a/c  of 
T.  H.  P.  a,  4^340.40;  balance  due  estate, 
$193.00.  Cheek  Inclosed  to  balance  In  full. 
At  the  foot  of  this  statement,  appears  the 
following  writing: 

"May  27,  1897.  Beceived  payment  [Signed] 
Julia  P.  Drysdale." 

Carpenter  settled  his  Indebtedness  to  the 
estate  as  follows: 

Undertaker's  bill  paid.  $  370  40 

Accounts  paid   16  00 

Mrs.  Carpenter's  share  in  Esplanade 

house    1,000  00 

Commissions  of  10%  for  settJing 
up  estate  on  the  gross  estate,  less 
life  assurance  and  jewelry,  etc..    2,950  00 

$4,345  40 

The  nndertaker's  bill  appears  in  state- 
ment B. 

These  statements  show  that  Mn.  Drysdale 
received  net  assets  to  the  amount  ot  $32,- 
886.02  as  the  result  of  the  adjustment,  ex- 
clusive of  $3,900,  due  by  Carpenter,  and  set- 
tled as  above. 

From  these  statfflnents.  It  appears  that  at 
the  time  of  the  death  of  Andrew  Drysdale 
the  assets  on  hand  acquired  during  the  sec- 
end  marriage,  and  presumably  belwgliv  to 
the  commonly.  Included  all  the  items  on 
statement  A  (except  $5,000  of  life  Insurance) 
and  Carpenter's  indebtedneas  to  the  estate, 
$4,540,  aa  per  statement  0.  H«ice  the  prop- 
erty left  at  the  dissolution  of  the  marriage 
aggregated  $36,615.43.  It  to  shown  by  the 
testimony  of  Ulsa  Pike  that  Mrs.  Drysdale 


instructed  ber  agent,  Carpenter,  to  settle 
with  tiie  heirs  on  the  basis  of  $12,000.  as 
reisesentliv  all  the  jsoper^  belonging  to 
the  community  In  irtiich  she  bad  ooe^ialf  In- 
toeat  as  widow  kdA  one-third  interest  as 
I^tee.  The  mice  of  $4^00,  paid  the  heirs 
for  th^  aharee  In  the  partition  sale,  diows 
that  they  were  settled  with  on  that  basis. 
It  follows  that  Mrs.  Drysdale  withbeld  as- 
sets to  the  amount  of  $24,615.48.  The  legitl- 
Q»te  dtobursements  for  account  of  the  es- 
tate, aa  shown  by  statonent  B,  amounted  to 
$1,433.01,  leaving  a  balance,  after  the  parti- 
tion of  January,  1807,  of  $28,182.^  In  the 
hands  of  Mrs.  Drysdale,  as  executrtx  of  the 
snccesslon.  The  records  of  the  cour^  the 
testimony  of  Mr.  McCloBkey,  attorney  for 
the  estate  and  agent  of  Mrs.  Carprater,  of 
Mr.  Cahlll,  notary,  who  passed  the  act  of 
partition  sale,  of  Mr.  Grasser^  the  attorney 
who  accepted  the  act  as  agent  of  Mrs.  Di^-s- 
dale,  and  the  testimony  of  Mr.  nyna,  attur* 
ney  of  three  of  the  heirs,  show  conclusively 
that  the  only  property  known  to  tliem  as  be- 
longing to  the  estate  of  Andrew  Drysdale 
was  the  Improved  lot  on  Esplanade  avenue. 
That  Mrs.  Drysdale  fraudulently  concealed 
the  existence  of  the  bonds,  money,  and  notes, 
as  per  statement  A,  is  proven  beyond  ques- 
tion. She  paid  Carpenter  $2,^  to  effect  a 
settlement  with  the  forced  heirs  of  Andrew 
Drj-Bdale  on  the  basis  of  a  valuation  of  only 
$12,000.  Mrs.  Drysdale  did  not  disclose  to 
the  heirs,  with  the  exception  of  Mrs.  Car- 
penter, that  she  claimed  any  of  the  property 
as  her  own.  Mrs.  Carpenter  testified  that 
Bhe  knew  some  of  the  property  left  by  her 
father,  to  wit.  Esplanade  residence.  Temper- 
ance Hall  stock,  life  Insurance,  hoods,  jewel- 
ry, and  household  efTects;  that  Mrs.  Drys> 
diale  told  her  that  the  Esplanade  property 
was  all  there  was  to  divide  among  the  heirs; 
that  the  rest  of  the  estate  belonged  to  her, 
and,  should  she  divide  it  with  the  heirs  in 
Xew  Orleans,  It  would  only  be  squandered. 

In  the  case  at  bar,  the  defense  on  the  mer- 
its is  that  Mrs.  Drysdale  acquired  title  to 
over  $24,000  of  the  property  acquired  during 
the  marriage  by  manual  gift  from  her  bus- 
band. 

The  testimony  of  the  Pikes  show  that  An- 
drew Drysdale  gave  to  his  wife  $5,000  and 
other  sums  of  money.  This  is  corroborated 
by  the  account  of  Mrs.  Julia  Drysdale  ^-itii 
the  Commerctal-Germania  Trust  &  SavluTS 
Bank  from  July  2,  1890,  to  September 
1893,  showing  following  deposits:- 

July  2,  189a   $     71  00 

"  10,  lS9a   135  00 

"  20,  1891.   2S0  00 

JanQai7  11,  1892   10  00 

AprU  16,  1892   20  00 

July  9,  1892  ,   10  00 

October  12,  1802   0,000  00 

Jnne  80;  1803   114  00 

No  other  deposits  were  made  in  tlito  bank 
after  June  30,  18^  On  September  28b  18S3. 
Mrs.  Drysdale  drew  out  $5,000,  and  on  Oc- 
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tober  23,  1896,  9660,  and  on  November  24, 
1896,  $37.08.  Mrs.  Drysdale  presumably  de- 
posited the  $5,000  in  some  other  bank.  On 
March  23,  1896,  she  pnrdbased  $3,S00  In  Lon- 
Islaoa  state  consols  at  a  cost  of  $3,460.62. 
paid  by  her  check  on  the  Union  National 
Bank.  It  is  reasonably  certain  from  the  evi- 
dence that  in  1896  Mrs.  Drysdale  Invested 
$2,100  In  the  purchase  of  the  mortgage  notes 
of  Mullen,  Snydam,  Ryan,  and  Vlviano,  list- 
ed on  Carpenter's  statement  A.  Besides  the 
notes  and  bonds  just  mentioned,  Mrs.  Car- 
penter had,  when  her  husband  deceased,  bal- 
ances In  bank  as  follows: 

Germaoia  Savings  $  096  48 

Union  Savings   453  98 

Traders'  Bank  of  Canada.   556  68 

$1,707  06 

Notes  and  bonds  above   5,600  00 


Totia   $7307  06 

Aocotuts  with  Labatut   878  05 

[1]  This  is  a  fair  estimate  of  the  assets 
that  may  have  been  derived  from  manual 
gifts  of  the  husband.  This  estimate  leaves 
a  balance  of  about  $16,500  of  assets,  over 
and  above  maoual  gifts,  wrongfully  retain- 
ed by  Mrs.  Drysdale.  As  executrix,  she  was 
bound  to  Inventory  and  account  for  all  the 
community  property  in  her  bands.  As  lega- 
tee of  the  disposable  portion  which  could  not, 
including  donations  Inter  vivos,  exceed  one- 
third  of  the  testator's  estate  (C.  C.  1493),  she 
hnd  no  legal  right  to  retain  assets  in  which 
the  forced  heirs  owned  a  two-tblrds  interest 
The  community  assets  In  the  hands  of  the 
executrix,  less  debts  and  costs,  should  have 
been  divided  Into  two  equal  parts,  and  the 
forced  heirs  of  the  husband  should  have  re- 
ceived two-thirds  of  one-half  of  tlie  whole. 

In  such  a  partition,  the  heirs  would  have 
received  at  least  $7,000  tu  cash  values  more 
than  the  sum  of  $4*000  paid  them  by  Mrs. 
Drysdale. 

Defendants  John  Thomas  Pike  and  Mary 
Ann  Pike  pleaded  the  following  exceptions 
to  plalntiCTB  petition,  to  wit: 

"(1)  No  cause  of  action. 

"(2)  ProBcription. 

"(3)  Bes  adjQdicata. 

"(4)  Estoppel  by  record. 

"(5)  Estoppel  by  conduct 

"(6)  Equitable  estoppel. 

"(7)  Jurisdiction  ratione  materia. 

"(8)  Jurisdiction  ratione  persons.'* 

[3,  6]  Counsel  for  appellants  in  their  brief 
discuss  estoppel  by  record  and  conduct,  and 
prescriptioD.  As  already  stated,  the  record 
shows  that  the  partition  was  confined  to  the 
lot  on  Esplanade  avenue,  and  no  other  prop- 
erty was  inventoried  and  appraised.  The 
Bale  of  the  shares  of  the  heirs  was  not  or- 
dered by  the  court,  but  was  a  matter  of 
agreement  between  the  major  heirs.  The 
tutrix  of  the  minor  heirs  of  John  Drysdale 
was  utterly  without  authority  to  enter  Into 
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any  such  agreement  There  can  be  no  equit- 
able estoppel  against  a  party  who  Is  Ignorant 
of  the  true  facts  of  the  case  and  of  Ids  legal 
rights  in  the  premises. 

[4]  A  general  plea  of  prescription  is  bad, 
and  will  not  be  noticed  by  the  court  Gaines 
T.  Succession  of  Del  Campo,  30  La.  Ann. 
246,  citing  Blake  v.  Bredall,  15  La.  550, 
and  Mansfield  v.  Doherty,  21  La.  Ann.  396 ; 
Walker  v,  Simon,  21  La.  Ann.  671. 

The  next  contention  of  the  appellants  Is 
that  the  court  below  erred  in  decreeing  the 
forfeiture  of  the  legacy  of  the  disposable  por- 
tion to  Mrs.  Drysdale. 

[2]  The  Civil  Code  provides  that: 

"Heirs  who  have  embeszled  or  concealed  ef- 
fects belonging  to  the  succession,  lose  the 
faculty  of  renouncing;  and  they  shall  remain 
unconditional  heirs  notwithstanding  their  re- 
nnndadon,  and  shall  have  no  share  In  the 
property  uras  embezsled  or  concealed.**  Arti- 
cle 1(X26. 

The  Civil  Code  further  provides  tbat: 

"If  the  heir  secrete  anything  belonging  to 
the  BuccesBlou,  or  has  knowingly  or  in  bad 
faith  failed  to  Include  In  the  inventory  any  of 
the  effects  of  the  snccessiou,  be  is  deprived  of 
the  benefit  of  inventory."  Article  1060. 

Article  1029  Is  found  under  the  title  "Of 
the  renunciation  of  successions,"  and  article 
10^  under  that  *'0t  the  benefit  of  Inventory 
and  the  dela^  for  deliberating.**  The  latter 
article  has  no  application  to  testamentary 
successions.  Article  1028  applies  to  heirs  at 
law  who,  without  accepting  or  renouncing 
the  succession,  embezzle  or  conceal  its  ef- 
fects. Laws  denouncing  pmalties  or  forfei- 
tures should  be  strictly  construed.  It  is 
only  by  a  strained  construction  that  a  lega- 
tee of  one-third  of  an  estate,  who  is  at  the 
same  time  In  possession  as  executrix,  can 
be  brought  within  the  purview  of  article 
1029.  We  therefore  conclude  that  the  Judge 
a  quo  erred  in  decreeing  the  forfeiture  of 
Kfrs.  Drysdale's  share  as  legatee  in  the  es- 
tate of  Andrew  Drysdale. 

The  testimony  of  Carpenter  was  taken  un- 
der commission.  He  confessed  his  participa- 
tion in  the  concealment  of  assets  of  the  es- 
tate to  a  large  amount  His  testimony  as  to 
the  correctness  of  statement  A  Is  corrobo- 
rated by  the  fact  that  such  statement  was 
rendered  by  him  to  Mrs.  Drysdale,  was  used 
as  the  basis  for  the  settlement  between  them, 
was  preserved  by  Mrs.  Drysdale  as  a  vouch- 
er, and  by  the  fact  that  Mrs.  Drysdale  paid 
Carpenter  a  commission  on  the  assets  as  per 
statement  A,  less  Insurance  money.  Jewelry, 
etc.  The  amount  of  assets  listed  by  Car- 
penter in  1897  as  belonging  to  the  estate  of 
Andrew  Drysdale  is  confirmed  by  the  fact  that 
Mrs.  Drysdale  left  an  estate  valued  at  about 
$30,000,  which  could  not  have  been  derived 
from  any  other  source  than  the  community 
of  the  second  marriage. 

As  the  law  prohibited  Andrew  Drysdale 
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from  disposing  of  more  tban  one-Uiird  of  bis 
estate  by  gift  or  legacy,  to  the  prejudice  of 
tils  forced  heirs,  it  really  makes  no  differ- 
ence what  amount  of  property  he  gave  to  his 
second  wife  during  their  marriage,  since,  for 
tlie  purposes  of  a  partition,  property  dispos- 
ed of  hy  donations  Inter  vivos  Is  considered 
a  part  of  the  estate  of  the  decedent.  C.  C. 
1505. 

[8]  This  suit  is  In  Its  nature  of  an  action 
for  a  supplemental  partition  of  property  not 
included  In  the  partition  of  1897,  because  not 
disclosed,  or  withheld  by  Mrs.  Drysdale,  In 
possession  of  the  same  as  executrix  and  leg- 
atee. 

The  transfer  of  the  shares  of  the  heirs 
Insei-ted  in  the  act  of  partition  was  void  as 
to  the  minor  heirs  of  John  Drysdale,  and 
voidiible  as  to  the  major  heirs,  for  lesion 
and  error  and  fraud,  superinduced  and  prac- 
ticed on  the  part  of  Mrs.  Drysdale  or  her 
agent. 

The  assets  of  the  estate  of  Andrew  Drys- : 
dale  received  by  Mrs.  Drysdale  were,  for  ttie 
most  part,  converted  Into  money,  or  Invested 
in  real  estate  and  securities.  But  she  retain- 
ed the  Louisiana  consols  of  the  par  value 
of  ¥13,500,  and  they  were  Included  In  the 
Judicial  sequestration.  As  these  bonds  are 
more  than  sufficient  to  liquidate  the  shares 
of  the  plaintiffs,  It  Is  untiecessnry  to  con- 
sider tlie  status  of  the  other  assets. 

After  giving  tlie  record  our  best  attention, 
we  conclude  that  the  proven  facts  warrant  a 
Judgment  for  $7,000,  with  interest  and  costs, 
in  favor  of  the  plaintiffs  and  Mrs.  Carpenter. 

It  is  therefore  ordered  that  the  Judgment 
below  be  amended  and  reversed  so  as  to  read 
as  follows: 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  Mrs.  Marcella  Drysdale,  wife  of 
W'm.  Ennls,  and  Mrs.  Jeanuette  Drysdale, 
wife  of  L.  C.  Chamberlain,  Miss  Hazel  Drys- 
dale. and  Rodney  Drysdale,  heirs  of  Jolm 
Drysdale,  and  Mrs.  Jeannette  Drysdale,  wife 
of  Thomas  P.  Carpenter,  do  have  and  re- 
cover of  John  Thomas  Pike  and  Mary  Ann 
Pike,  the  full  sum  of  $7,000,  with  legal  in- 
terest thereon  from  January  26,  1S97,  until 
paid,  in  full  settlement  of  their  respective 
shares  as  heirs  and  legatees  In  the  succes- 
sion of  Andrew  Drysdale,  late  of  the  city  of 
New  Orleans,  state  of  Louisiana.  It  Is  fur- 
ther ordered  t^at  the  Judicial  writ  of  seques- 
tration herein  be  sustained,  and  that  the 
said  defendants  pay  costs  below,  and  that 
plaintiffs  pay  the  costs  of  this  apt^enl.  It  Is 
further  ordered  that,  In  the  event  of  the 
failure  of  said  defoidanta  to  satisfy  this 
Judgment  within  the  le^l  delays,  the  Tight 
Is  reserved  to  the  plaintiffs  to  apply  to  the 
conrt  below  for  an  order  of  sale  of  a  snfQ- 
dent  amount  of  the  property  under  seques- 
tnitlon  to  pay  this  Judgment  and  costs. 


(130  tA.) 

No.  18,670. 
KEEL  et  al.  v,  SUTHERLIN  ct  at 
(Supreme  Court  of  Louisiana.    Jan.  29,  1012. 
Rehearing  Denied  Feb.  26,  1912.) 

(SpUabua  Ip  SditorM  Staff.) 

1.  GUABOUN   AND    WaBD    {|  42»)— LaHDS- 

Salb  bt  Guabdiait. 

Under  Civ.  Code,  art.  341,  providing  tbit 
the  sale  of  property  of  a  minor  shall  be  aa- 
thortzed  by  the  judge  and  made  at  public  aac- 
tion,  after  having  been  duly  advertised  In  the 
manner  required  for  other  judicial  advertise- 
meats,  durmg  10  days  for  movables  and  30 
days  for  immovables,  the  tutor  of  a  minor  hsd 
so  power  to  convev  a  portion  of  the  minor's 
interest  in  certain  land  to  attorneys  emiiloved 
to  redeem  the  same,  notwlthBtanding  Act  No. 
124,  of  1906,  creating  a  snecial  privilege  in 
favor  of  lawyers  for  their  fees  on  Judgments 
obtained  by  them,  etc 

[Ed.  Note^For  other  cases,  see  Guardian 
and^  Ward,  Cent.  Dig.  H  173-185;  Dec  Dig.  { 

2,  GuABDiAN  Ann  Ward  ({  42*)— Salb  of 
Land— IMPUED  Repeal  or  Statute. 

Act  No.  124  of  1906,  creating  a  spennl 

f privilege  in  favor  of  lawyers  for  their  tees  oa 
udftmentB  obtained  by  them,  did  nnt  impliedlv 
repeal  Civ.  Code,  art.  341,  prohibiting  a  sale  t^>f 
minor's  property  except  at  auction  so  far  as 
to  authorize  a  conveyance  of  a  part  of  a  mi- 
nor's land  to  his  attorneys  is  consideration  of 
services  in  redeeming  the  same  from  mortgage 
foreclosure;  auch  statutes  not  beins  inconsi^it- 
ent. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Dec.  Dig.  §  42.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  Thoa.  P.  Bell,  Judge. 

Action  by  Maud  Curtis  Keel  and  others 
against  E.  W.  Sutherlln  and  others.  Judg- 
ment for  plalntUte,  and  defendants  appeaL 
Afilrmed. 

N.  C.  Blanchard  and  J.  D.  Wilkinson  (S.  L. 

Herold,  of  counsel),  for  appellants.  Frank 
J.  Looney,  for  api>el]ees. , 

PROVOSTT,  J.  This  Is  a  suit  to  anniU  a 
convej'ance  of  minor's  property  as  having 
been  made  without  observance  of  the  for- 
maltles  prescribed  law. 

No  evidence  was  taken,  the  parties  having 
entered  into  a  written  agreement  that  the 
case  should  be  decided  on  tbe  pleadings. 
Whether  .this  meant  that  only  the  facts  al- 
leged in  tbe  petition  should  be  omsldered, 
or  also  those  in  the  answer,  Is  now  matter 
of  dispute;  but  It  Is  immaterial,  since  the 
defmdnnts  lose  In  either  event 

The  facts  taken  from  tbe  answer  are  as 
follows:  In  1901  the  mother  of  the  plainUfl^ 
sold  the  property  In  question,  which  was  her 
homestead,  to  Spell,  and  dellvwed  posses- 
sion. She  reserved  the  rl^ht  to  redeem,  on 
reimbursing  Spell  the  purc&ase  price  of  |350l 
with  8  per  cent  per  annum  Interest  This 
reservation  was  made  In  tbB  act  of  sale  it- 
self, and  without  limit  as  to  time.  She  died 
In  1904.    The  two  plaintiffs,  whose  father 
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had  died  prerlonsly,  were  left  penniless,  save 
for  the  said  rigbt  of  redemptton,  considered 
of  little  or  no  value,  and  were  taken  charge 
of  by  relatives.    In  the  latter  part  of  1904, 
the  said  land  b^an  to  show  signs  of  greater 
value,  as  an  effect  of  the  tendency  of  the 
Cnddo  oil  field  to  extend  la- Its  direction,  and 
the  grandfather  of  plaintiffs  bethought  him 
of  the  advisability  of  redeeming;   and  as 
Spell  was  claiming  that  the  right  of  redemp- 
tion bad  been  lost,  because  of  not  having 
tifen  exercised  in  time,  and  that  his  title  was 
absolute,  the  grandfather  consulted  the  de- 
fendants, who  are  lawyers,  and  offered  to 
give  them  one-third  of  the  property  as  their 
compensation  If  they  should  recover  It  for 
the  minors  by  either  suit  or  redemption,  they 
to  furnish  all  moneys  necessary  for  that 
purpose,  and  be  reimbursed  out  of  the  share 
of  the  minors.   The  grandfather  was  as  des- 
titute as  the  minors  were  of  the  means 
wherewith  to  redeem  the  property.  Defend- 
ants would  not  then  undertake  to  furnish 
the  money,  as  they  thought  that  for  making 
the  redemption  the  taxes  paid  by  Spell  and 
interest  thereon  would  have  to  l>e  added  to 
the  purchase  price  and  Interest,  and  that 
the  property  was  not  worth  that  much.  But 
they  deemed  It  advisable  that  the  grand- 
father should  qualify  as  tutor,  and  that  the 
liind  should  lie  inventoried  as  belonging  to 
the  minors;  and  this  was  done,  they  acting 
as  attorneys  in  the  matter.   Things  remain- 
ed In  that  condition  for  some  four  years,  un- 
til April,  1008,  when  a  written  contract  was 
entered  Into  between  the  grandfather  as' 
tutor  and  the  defendants,  whereby  the  de- 
fendants were  to  have  one-third  of  said  prop- 
erty for  the  recovery  of  same  by  suit  or 
redemption,  they  to  furnish  all  moneys  nec- 
essary for  that  purpose,  and  be  reimbursed 
out  of  the  share  of  the  minors.   On  the  day 
it^^etf  on  which  this  contract  was  entered  In- 
to, defendants  tendered  to  Spell  $040  In  re- 
demption.   Spell  refused  to  accept.  Two 
<In.vs  later,  April  10,  1908,  defendants  brousht 
suit.    In  this  suit  they  made  the  allegations, 
among  others,  that  the  redemption  sale  was 
a  mere  contract  of  security,  and  that  the 
lulDors  had  continued  to  be  owners  of  the 
jiroperty.    On  receiving  service  of  citation, 
Spell  concluded  to  accept  the  tender;  and 
on  April  14,  1908,  executed  a  formal  recon- 
veyance to  the  minors.    This  was  six  days 
after  the  contract  with  the  defendants  had 
been  entered  into,  and  four  days  after  suit 
liad  been  brought.    The  redemption  money 
vrna  furnished  by  the  defendants.    On  the 
^.'.■^th  day  of  April,  1008,  14  days  after  the 
property  had  tjeen  retroceded  to  the  minors, 
a  family  meeting  was  held,  and  the  said  con- 
tract by  the  tutor  with  the  defendants  was 
duly  ratified,  and  the  tutor  was  authorized 
and  directed  to  carry  out  the  same;  and 
Accordingly,  on  the  same  day,  April  28,  1008, 
lie  did  so,  by  executing  in  favor  of  the  de- 
fendants the  conveyance  now  sought  to  be 
aim  111  led. 


Defendants  contend  that  the  property  did 
not  belong  to  the  minors,  since  their  mother 
had  sold  It'  that  all  they  bad  was  the  right 
to  redeem ;  and  that  a  contract  for  enabling 
them  to  exercise  this  right  was  not  an  alien- 
ation of  the  property,  but  was,  on  the  con- 
trary, in  fact  and  In  law.  a  contract  for  the 
acquisition  of  the  property,  or  of  whatever 
portion  of  It  would  inure  to  them  under  the 
contract 

[1]  This  contention  Is  not  very  consistent 
with  the  fact  that  the  defendants  caused  the 
property  to  be  inventoried  as  belonging  to 
the  minors,  and  alleged  In  the  suit  which 
they  filed  for"  the  minors  that  the  redemp- 
tion sale  to  Spell  was  a  mere  contract  of 
security.  Again,  the  very  fact  Itself  of  a 
sale  being  made  with  right  of  redemption, 
instead  of  out  and  out,  Indicates  that  the 
vendor  has  not  the  intention  of  finally  part- 
ing with  the  ownership;  and  the  reserve  of 
the  right  of  redemption  Is  the  resolutory  con- 
dition on  the  accomplishment  of  which  mat- 
ters are  placed  in  the  same  situation  as  If 
the  sale  had  never  taken  place  (C.  C.  art. 
2045) ;  so  that  the  right  of  redemption  In 
principle  at  least  would  seem  to  represent 
in  the  hands  of  the  vendor  the  property  it- 
self. But  putting  aside  all  this,  and  assum- 
ing, for  argument,  that  the  only  thing  the 
minors  owned  was  this  right  of  redemption, 
this  right,  such  as  It  was.  was  property,  and 
by  an  Infiexible  statutory  rule  (article  341, 
C.  C),  the  property  of  minors  cannot  be 
alienated,  in  whole  or  In  part,  by  private 
contract,  or  otherwise  than  at  public  auc- 
tion. The  only  exception  to  this  rule  is  that 
where  the  sale  is  made  to  effect  a  partition. 
And  the  fact  of  a  special  statute  having  been 
found  to  be  necessary  for  creating  this  ex- 
ception serves  to  emphasize  this  rule.  And 
this  rule  has  been  enforced  by  this  court 
In  a  line  of  decisions  extending  from  Gayoso 
de  Lemos  v.  Garcia,  1  Mart  (N.  S.)  338,  to 
Gremlllfon  v.  Roy,  125  La.  524,  51  South.  676, 
and  Involving  almost  every  conceivable  vari- 
ety of  attempts  at  disposing  of  minors'  prop- 
erty by  private  contract. 

This  court  did  on  one  occasion  approve  of 
a  retrocession  made  In  payment  of  the  pur- 
chase price  of  the  property  where  the  mi- 
nors were  unable  to  pay  In  any  other  manner 
and  were  being  pressed  for  payment.  Mahle 
V.  Elder,  26  La.  Ann.  631.  But  two  of  the 
five  Judges  dissented,  anS  on  the  plain 
ground  that  the  said  article  341,  O.  C,  re- 
quires the  property  of  minors  to  be  sold  at 
public  auction  In  all  cases  without  exception. 
The  majority  of  the  court  In  that  case  rest- 
ed their  opinion  on  the  fact  that  the  retro- 
cession had  been  for  the  best  Interest  of  the 
minors,  as  If  the  aald  article  341,  C.  C,  al- 
lowed the  property  of  minors  to  be  sold  at 
private  sale  In  cases  where  It  was  to  the 
Interest  of  the  minors  to  sell  It  in  that  way. 

The  defendants  cite  the  case  of  Holllday 
V.  Bank,  118  La.  1000,  43  South.  056.  where 
the  present  bench  approved  a  compromlae 
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whweby  a  certain  sam  was  accepted  In  set- 
tlNneut  of  a  claim  of  minors  to  certain  prop- 
erty. The  tStetlnctlon  ttetween  a  sale,  or 
alienation,  and  a  comiironilse,  la  that  In  the 
compromise  there  Is  not,  and  In  the  nature 
of  things  can  never  be,  any  certainty  of  any- 
thing having  been  alienated.  It  is  Blmply 
the  settlffinent  of  a  lawsuit. 

[2]  Defendants  next  contend  that  by  Act 
No.  124,  p.  210,  of  1006,  -an  exception  to  said 
rale  of  article  341,  O.  C,  has  been  establish- 
ed in  A.vor  of  contracts  like  the  one  In 
question  made  with  an  attorn^  for  the  re- 
covery of  property. 

This  act  does  not  inirport  by  its  title  to  do 
more  than  amend  and  re-enact  section  2807, 
R.  S.,  creating  a  special  privilege  In  ftivor  of 
lawyers  for  their  f^  upon  the  Judgments 
obtained  by  them.  If,  therefore.  It  contain- 
ed a  provision  amending  the  said  artlde  341, 
G.  C,  such  provision  woiUd  be  onconBtlto- 
tlonal,  null,  and  void  as  not  having  been  tx- 
pressed  In  the  title  of  the  act  The  an- 
nouncement of  an  Intention  in  the  title  of 
an  act  to  l^lslate  upon  the  special  privilege 
accorded  to  lawyers  for  their  fees  npon  the 
judgments  obtained  by  them  would  certain- 
ly not  advise  any  one  tba^  the  time-honored 
rule  of  article  341,  O.  0^  by  which  the  prop- 
erty of  minora  can  be  sold  only  at  public 
aocti<m  was  proposed  to  be  modified. 

The  said  act  does  not  purport  to  do  any- 
thing of  the  Itlnd.  It  simply  purports  to  re- 
move the  dlaablllty.  real  or  supposed,  of  an 
attorney  to  contract  with  bis  client  for  an 
interest  In  the  property  to  be  recovered.  In 
comi)en8ation  for  his  services.  The  clause 
of  said  act  relied  upon  as  authorizing  the 
alienation  of  minors*  property  by  private 
sale  reads  as  follows; 

"By  written  contract  si^ed  by  the  client, 
attomeyB-at-law  may  acquire  as  their  fee  an 
interest  in  the  subject  matter  of  the  suit,"  etc. 

The  argument  is  that.  Inasmuch  as  the 
attorney  Is  here  authoriiEed  to  acquire  by 
private  contract,  the  tutor  Is  authorized  to 
make  the  contract 

By  the  same  toikau  the  curator  of  an  in- 
terdict or  of  an  absentee,  the  administrator, 
executor,  or  other  legal  representative  of 
a  snccenlon,  or  of  an  estate  in  course  of 
judicial  administration,  could  make  a  Uke 
contract  In  fact,  all  agents  could,  though 
not  authoiized  by  their  prindpals.  Mani- 
festly, said  act  has  no  such  scope  as  this,  and 
means  no  more  than  that  the  attorney  may 
make  such  a  contract  with  those  clients 
who  have  the  legal  capacity  to  make  the  con- 
tract 

Said  act  is  a  general  law,  and.  as  such, 
does  not  repeal,  amend,  or  affect  all  those 
special  laws  governing  and  regulating  the  ca- 
pacity of  persons  to  contract  or  the  manner 
of  dlsposii^  of  property  in  particular  cases. 
The  rule  is  that  a  special  law  Is  not  repealed 


or  amended  by  a  general  law,  nuleas  Che  two 
cannot  possibly  stand  together,  or  unless  the 
Intention  to  repeal  or  amend  Is  otberwiae 
manifest  86  Oye  1057 ;  26  A.  *  E.  E.  730. 
As  Illustrations  of  ttils  rule,  we  wUl  dte  the 
following:  In  the  ease  of  Hayes  v.  Mor- 
gan's K,  B..A  &  S.  Ga.  U7  ta.  SOS.  42 
South.  150,  It  was  held  that  a  statute  pro- 
viding that  aU  public  carriers  may  be  sued 
at  the  point  of  delivery  did  not  have  the 
effect  of  repealing  a  specdal  act  reqtdrlng 
the  d^endant  in  that  case  to  be  sued  at  Its 
domlcU&  In  Welch  t.  Goasens,  61  Id.  Ann. 
862.  26  South.  472,  the  court  hdd  tliat  a  pro- 
vision of  the  charter  of  a  dty  requiring  for 
the  election  of  the  mayor  a  majority  of  all 
the  votes  cast  was  not  repealed  by  the  provl- 
ston  of  the  graeral  election  law  to  the  effect 
that  In  elections  held  under  tihls  law  the  pei> 
son  receiving  tb»  laziest  number  ot  votes 
should  be  deemed  elected;  and  this,  although 
the  election  was  held  under  the  general  elec- 
tion law.  In  Succession  of  Fletcher,  2  La. 
Ann.  498,  a  law  authorizing  the  Auditor  of 
Public  Accounts  "to  employ  attorn^  to  re* 
cover  money  due  the  state  from  any  cause 
whatever"  was  held  Inapplicable  to  the  city 
of  New  Orleans,  as  by  the  law  creating  the 
oflSce  of  Attorney  General  the  state  had  to  be 
r^resented  by  that  officer  in  aU  suits  in  the 
parish  of  Orleans.  In  St  Martin  v.  New  Or- 
leans, 14  Ij8.  Ann.  118.  It  was  held  that  the 
law  fixing  the  salary  of  a  jnrtlcniar  city 
officer  was  not  repealed  by  a  subsequent  act 
conferring  upon  the  council  the  power  to  fix 
the  salaries  of  all  city  officers.  It  will  hard- 
ly be  said  that  a  law  authorizing  In  general 
terms  lawyers  to  contract  for  a  part  of  the 
property  In  litigation,  as  their  compensation 
for  their  services  In  the  litigation,  Is  incom- 
patible with  other  laws  regulating  the  forms 
which  must  be  observed  in  disposing  of  prop- 
erty of  minora,  Interdicts,  successions,  etc. 

The  case  was  tried  twice  In  the  low« 
court,  each  time  by  a  different  judge;  and 
was  decided  both  times  for  the  pi»i<wH«ff^ 

Judgment  afSrmed. 


(180  I*.) 
No.  18,794. 
COPLAND  V.  CAKET  et  aL 
(Supreme  Court  of  Lpnisiana.  Feb.  12,  1912.) 

fSvllalua  &y  the  Court.} 
1.  Cancellation  of  'Instkumints  (§  60*) — 
Judgment— PoBSEBSioi?  of  Defendant. 
As  Miss  Desimoae,  one  of  the  defeodaQts. 
has  already  sold  the  property  wbidi  is  the  sub- 
ject of  this  suit  and  has  no  control  over  it.  it 
very  naturally  followa  that  a  jadgment  orderinr 
her  to  transfer  the  proper^  to  the  plaintiff 
would  be  of  no  avail,  as  it  could  not  be  execut- 
ed by  ber. 

[Ed.  Note. — ^For  other  cases,  see  Ganeellaticia 
of  Instruments,  Dec.  Dig.  |  60.*] 
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2.  YBirooi  AiTD  PuBOSABia  (I  239*>— Bona 
Fide  Pcbchabbbb— Rxobts  of  Bora  Fide 

PiLJItCIIABBB. 

Where  one  parcbases  on  the  faith  of  the 
public  records,  voich  show  that  the  vebdor  has 
s  dear  title  to  tin  property  soncht  to  b«  sold, 
the  vendee  gets  m  title  good  as  agaiost  the 
■world. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  &83-tt00;   Dec  Dig. 

5  239.*] 

Aroeal  from  the  Civil  District  Court,  Far* 
lab  of  Orleaus;  Walter  B.  Sommervllle, 
Judge' 

Action  by  Feter  Copland  against  Santiago 
Jos^b  Car«r  and  anothw.  From  a  Judg- 
ment for  plaintiff,  defendants  and  John  C. 
Dodt  appeaL  Reversed,  and  petition  dis- 
missed. 

Anthony  J.  Bossl,  for  appellant  H.  3.  Carey. 
Cbaa.  I.  Denechaud,  for  appellant  Miss  Nel- 
lie Deslmone.  B.  R.  Forman,  for  appellant 
John  C  Dodt.  T.  B.  Walker,  A.  A.  Sunserl, 
and  Benjamin  T.  W<df,  for  appellee. 

BREAUX,  0.  J.  This  was  an  action  Ijy 
plaintiff  against  defendants  to  annul  an  act 
of  sale  made  by  Mrs.  Santiago  Joseph 
Carey  to  Nellie  Deelmone,  dated  March  7, 
1010,  of  a  lot  of  ground,  with  Improvements, 
designated  by  the  municipal  Nos.  426  and 
430  North  Rampart  street,  and  to  combel 
Carey  to  deliver  this  property  to  petitioner, 
or.  In  the  alternative,  that  defendants  be 
taxed  In  damages.  Plaintiff  claims  to  have 
bought  this  property  from  Carey  on  March  5, 
1910,  for  the  price  of  $6,000,  and  allies, 
substantially,  that,  although  he  bought  the 
property,  the  vendee  never  asked  blm  to 
deposit  10  per  cent  at  the  signing  of  the 
agreement  of  sale  as  earnest  money,  a  depoa- 
Jt  of  an  amount  he  was  always  willing  to 
make,  had  It  been  requested.  The  offer  to 
bny  the  property  made  by  plaintiff,  and 
the  consent  to  sell,  are  In  evidence,  as  also 
the  written  consent  to  deposit  with  Blakely 

6  Cbapron  10  per  cent,  of  the  amount  of- 
fered to  bind  the  sale. 

Late  In  the  afternoon  of  the  same  day 
the  attorneys  of  Carey  notified  plalntUf  that. 
If  be  did  not  comply  with  bis  agreement  and 
buy  the  property  and  deposit  $000  to  bind 
tlie  sale,  and  pay  the  cash  price  as  agreed, 
suit  would  be  Instituted  against  him.  Plaln- 
titr  avers  that  he  did  comply  with  -  this  de- 
uiaud,  and  tbat,  on  the  Monday  following 
the  Sunday  after  the  sale  that  he  could 
not  comply  on  Sunday  early  In  the  day.  he 
called  upon  Blakely  &  Cbapron,  who  were 
the  agents  of  Carey,  and  deposited  $600  on 
account  of  his  purchase  of  the  property  sold 
to  him  at  private  sale  on  March  5,  1910,  and 
thereafter  be  was  really  willing  to  pay  the 
price;  tbat  he  thereby  finally  completed  the 
act  of  sale  of  the  property  from  Carey  to 
faim;  but  that,  none  the  less,  Carey  disre- 
garded his  agreement  by  selling  the  proper- 
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ty  on  the  same  day  to  Miss  Nellie  Desl- 
mone, codefendant,  for  $5,000  In  cash. 

Richard  Pearce  Intervened  and  became  a 
party  to  this  act,  and  relinqalshed  all  rights 
he  had  under  an  agreement  of  sale  by  Santl< 
ago  Joseph  Carey  to  him.  Pearce,  also,  after 
the  defendant  had  abandoned  the  Idea  of 
selling,  became  a  prospective  vendee. 

Defendant  Carey  admitted  that  be  signed 
an  agreement  to  sell  the  property,  but  de- 
nied that  plaintiff  had  comidied  with  the 
agreement  The  agreement  was  that  the 
usual  deposit  of  10  per  cent  would  be  made 
Immediately.  In  the  office  of  the  notary, 
Mr.  Upton,  it  was  stated  by  the  purchaser 
to  Blakely  &  Gfaaproa  that.  Instead  of  de* 
positing  the  10  per  cent  with  them  In  ac- 
cordance with  the  agreement,  It  would  be 
deposited  with  hla  own  notary,  Upton.  This 
excited  the  sensitiveness  of  the  real  estate 
agents,  and  It  resulted  in  the  employment  by 
them  of  an  attorney  to  compel  the  purchaser 
to  comply  with  the  agreement,  and  deposit 
the  amount  with  them.  On  the  trial,  plain- 
tiff sought  to  prove  that  the  real  estate 
agents  had  consented  to  a  delay.  Tbat  con- 
tention Is  not  fully  proven;  besides,  It  Is 
abundantly  shown  that  the  vraidor  never 
consented  to  depart  from  the  written  agree- 
ment 

Miss  Deslmone  averred  In  her  answer  that 
she  purchased  the  property  In  good  faith 
on  the  7th  day  of  March.  1910.  and  stood  up- 
on ber  rights  as  an  alleged  purchaser. 

The  district  court  rendered  Judgment  for 
plaintiff  Copland  and  against  defendants 
Carey  and  Miss  Deslmone,  condemning  them 
to  deliver  the  property  to  plaintiff  as  owner, 
the  plaintiff  to  pay  the  sum  of  $5,400.  From 
this  Judgment  condemning  these  last-named 
persons  to  make  title  to  plaintiff,  Carey  and 
MlSB  Deslmone  appealed,  and  thereafter 
John  C.  Dodt  as  a  third  person  with  Inter- 
est, also  appealed. 

It  will  not  take  much  time  to  dispose  of 
the  case  In  so  far  as  Miss  Deslmone  is  con< 
cemed,  for  she  admitted  as  a  witness  that 
the  property  was  bought  in  ber  name  for 
the  sake  of  convenience ;  and  this  statement 
Is  confirmed  by  a  written  letter  declaring 
tbat  John  C  Dodt  famished  the  purchase 
price,  and  that  she  would,  whenever  requir- 
ed, make  conveyance  of  It  to  him. 

The  exception  of  no  cause  of  action: 

[1]  There  are  two  propositions  interposed 
by  the  defense  presenting  the  Important  is- 
sues for  decision;  that  Is,  In  the  first  place 
that  there  never  was  a  contract  of  sale  con- 
templated between  {dalntlff  and  defendant 
Carey;  and,  In  the  second  place,  if  there 
was  a  contemplated  sale  between  Uiem,  then 
that  plaintiff  could  still  not  recover  the  prop- 
ertr  l>ecause  It  had  been  transferred,  and 
was  In  the  possession  of  a  third  person  as 
owner  for  a  good  and  valid  consideration. 
The  deed  nnder  which  Dodt  owns  has  been 
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amely  recorded,  and  the  price  paid  by  blm. 

Taking  up  the  first  proposition  for  dis- 
cussion, tba  proposal  to  sell  was  dear  and 
direct;  and  sbonld  have  been  accepted,  and 
performance  by  deposlUng  the  required 
amoant  should  have  immediately  followed. 
Instead,  there  was  delay  on  tbe  part  of  the 
would-be  purchaser. 

In  the  present  salt  the  last  purchaser, 
Dodt,  was  not  made  a  party.  After  the  evi- 
dence had  been  beard  and  proceedings  had 
been  bad,  this  purchaser  Intervened.  We 
have  noted  that  no  action  was  t^en  upon 
this  Intervention.  The  Intervoier  interven- 
ed only  for  the  appeal,  but  it  la  very  evident 
that  he  cannot  be  ignore^,  In  matter  of  the 
title. 

The  district  court  held  that  tbe  property 
must  be  delivered  by  Miss  DesImoQe,  the 
alter  ego  of  tbe  original  owner,  Carey.  If 
this  Judgment  were  affirmed,  she  would  be 
placed  in  a  dilemma.  The  Judgment  would 
be  ineffective,  for  she  would  be -powerless 
to  deliver  the  property.  While  it  la  true 
that  she  might  be  obliged  to  deliver  property 
In  her  possession,  she  cannot  be  made  to 
deliver  possession  of  property  of  another, 
Dodt,  who  is  in  his  possession  under  title. 
Wbether  the  title  la  good  or  bad,  it  Is  the 
latter's  title,  which  he  can  Insist  upon  hold- 
ing until  legally  divested. 

The  Juc^ment  goes  no  further  than  to  or- 
der tbe  defendant  to  deliver  the  property. 
Tbe  question  of  damages  asked  in  event  of 
failure  to  deliver  tbe  property  was  passed 
by  the  court  a  qua  without  notice.  Tbe  ap- 
pellee has  not  asked  in  this  court  for  au 
amendment  of  the  judgment,  but  only  for  an 
affirmance  of  tbe  Judgment.  It  results  that 
the  damages  are  entirely  eliminated  from  tbe 
case  on  appeal.  The  defendant  Carey  would 
be  exceedingly  fortunate  If  tbe  Judgment 
were  affirmed  as  rendered.  He  would  only 
have  to  stand  by  and  see  the  property  deliv- 
ered while  he  would  have  the  price  paid  by 
each  of  the  purchaaers.  He  would  receive 
two  prices.  That  would  be  for  him,  a  for- 
tunate termination  of  a  litigation.  If  it  were 
possible  under  the  law. 

[2]  We  sum  up  the  facts  as  follows: 

D.  (Dodt)  bought  land  of  O.  (Car^).  G. 
bad  previously  sold  to  C.  (Copland).  The 
latter  was  slow  in  making  required  deposit 
of  10  per  cent,  of  the  price  In  accordance 
with  agreement.  D.  evidently  knew  that 
there  had  been  some  n^tlations  with  O. 
about  this  land.  Bat  tl»  negotiations,  on  ac- 
count of  C's  delay  to  perform  his  part  In 
tbe  proposed  transaction,  were  brought  to  a 
closfc  0.  said  to  D.  that  be  had  abandoned 
all  idea  of  selling  to  C,  In  the  language  of 
business,  that  the  negotiations  were  "off," 
as  stated  by  C,  and  that  be  bad  thus  de> 
clared  to  <X  as  the  latter  bad  not  deposited 
tbe  10  per  cent  of  tbe  price  in  accordance 


with  agreement;  It  waa  afterward  ttiat  be 
sold  to  D. 

Evidently  D.  -was  not  over  confidmt.  On 
bis  request,  another,  D.  (Miss  Detimone), 
signed  the  deed  for  him  as  purchaser  from 
wliom  he  required  a  counter  letter.  It  was 
a  mere  nominal  Bal&  C,  the  owner,  wbo* 
had  offered  to  sell  to  G.,  was  for  reason  not 
explained  anxlons  to  selL  He  was  hasty  and 
even  precipitate  in  his  dealings.  It  waa 
his  property  none  the  less,  and  he  had  a 
right  to  be  hasty  if  he  diose. 

C  wishing  to  hastily  dl^Mwe  of  his  prop- 
erty, negotiated  with  another  real  estate 
broker,  P.  (Pearce),  to  such  an  extent  that 
the  latter's  name  appeared  In  the  position  of 
one  who  had  acquired  a  rlj^t  in  the  proper- 
ty from  P.  He,  Pearce,  roiotmced  that 
right.  It  does  not  appear  to  us  that  In  thus 
renouncing  the  main  features  of  the  trsnsac- 
tlon  between  D.  and  C  were  duu^ed.  Time 
is  no  fraud  In  this  act  wlildi  can  affect  tbe 
right  of  D.,  wbo  was  not  at  fault  In  buying 
on  the  £ace  of  the  record,  whlcb  was  dear 
of  adverse  claims,  and  on  the  assnrance  of 
all  concerned,  except  C  that  tb^  was  no 
pending  deal  between  C.  and  D. 

We  might  stop  here,  without  going  a  step 
furtber  and  considering  tbe  merits.  We 
might  sustain  the  defendant's  ^ceptioii  of 
no  cause  of  action,  but  we  pursued  tbe  sub- 
ject further,  and  decided  tbe  case  on  the 
merits.  We  might  stop  here.  Having  oon- 
aldered  tbe  ottier  issues  presented,  further 
conclusions  were  arrived  at,  disposing  en- 
tirely of  the  disputed  points,  which  we  will 
now  state. 

There  never  was  a  contemplated  sale,  and 
plaintiff  did  not  exert  himself  to  acquire 
the  property  as  he  might  and  should  bave 
done.  One  is  at  liberty  to  offer  bis  proper- 
ty for  sale  on  bis  own  terms  and  conditions. 
If  they  are  accepted,  whatever  devolves  upon 
the  purchaser  should  be  done.  It  does  not 
appear  with  any  degree  of  certainty  that  the 
promise  was  executed.  Furthermore,  the 
purchaser  accepted  the  situation,  and  was 
not  at  fault  !n  accepting  a  sale  when  noth- 
ing proved  that  another  had  title,  for  the 
good  reason  that  there  was  no  title. 

For  reasons  stated,  the  Judgment  appealed 
from  la  annulled,  avoided,  and  reversed. 
plalntlfTs  demand  is  rejected,  and  his  peti- 
tion dismissed,  at  bis  costs  In  both  courts. 

(130  La.) 
No.  18,025. 

STATE  ex  rel.  BATtTHB  &  LEVY  v.  MAYOR 

OF  CITY  OF  NEW  ORI.EAN'S. 
(Supreme  Court  of  Louisiana.   Feb.  12,  1012.) 

fSyUabut  ly  Editorial  Btaf^ 
1.  CouBTs  (8  122*)— JuBiBDicnoH— AMomrr 

IN  COSTROVEBST. 

In  a  suit  to  restrain  interference  by  the 
mayor  of  a  city  with  moving  picture  saowa. 
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the  petlUoD,  aneglnsr  that  the  value  of  the 
films  and  the  right  to  exhibit  them  exceeds 
^,000,  is  sufficient  to  show  jurisdictiou,  though 
it  does  not  aeparntel;  value  the  noBsession  of 
the  fibna  and  the  right  to  exhibit  them,  and 
the  defendant  does  not  seek  to  deprive  plain- 
tiff of  the  possession  of  the  films. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  i  427;  Dec  Dig.  {  122.*] 

2.  PuADiHO   (I  228*)— ExcEPTion— Deteb- 

UIHATION. 

The  exception  of  no  cause  of  action  must 
be  disposed  of  on  the  face  of  the  petition,  ir- 
respective of  the  allegations  of  the  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  584-590;  Dec.  Dig.  |  22a*] 

3.  Etidshce    (3  32*)— Judicial  Notice— 
ClTT  Obdinances. 

The  court  will  not  take  judicial  notice  of 
city  ordinances. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  42;  Dec  Dig.  i  32.*] 

AK>eal  from  GItII  Dlstrlot  Court,  Parish 
of  Orleana;  E.  K.  Skinner,  JnOge. 

Action  by  the  Stat^  oa  the  relation  of 
Bartbe  &  Levy,  against  the  Mayor  of  the 
City  of  New  Orleans.  From  a  Judsment  for 
defendant,  relators  appeaL  Reversed  and 
exceptions  to  petition  overruled,  and  cause 
remanded  to  be  tried  on  the  merits. 

r^^er  &  Gleason,  for  appellants.  I.  D. 
Moore,  City  Atty.,  and  Andrew  M.  Buch- 
mann.  Asst.  City  Atty.,  for  appellee. 

PROVOSTT,  J.  The  petition  in  this  case 
reads  as  follows : 

"The  petition  of  the  state  of  Louisiana,  on 
tiie  relation  of  Bartbe  &  Levy,  a  copartner- 
ship, composed  of  Louis  F.  Bartbe  and  Kudolph 
J.  Levy,  domiciled  in  the  parish  of  Orleans, 
respectfully  represents: 

"Tbut  relators  are  en^ged  in  the  busiacss 
of  exhibiting  moving  pictures  in  the  city  of 
New  Orleans,  and  for  that  purpose  are  con- 
ducting a  theater  at  No.  12u  Rofal  street  in 
this  city;  that  they  have  complied  with  all 
the  ordinances  of  the  city  of  New  Orleans 
necessary  for  the  conduct  of  such  a  place, 
and  have  duly  paid  the  license.  Charity  Hos- 
pital charge,  and  procured  the  necessary  per- 
mit to  operate. 

"Relators  further  aver  that  among  the  va- 
rious films  which  they  propose  to  ezhihit  are 
moving  pictures  showing  the  scenes  leading 
up  tu  ano  including  the  boxing  contest  between 
James  J.  Jeffries  and  Jack  Johnson. 

•"That  the  said  boxing  contest  was  held  at 
the  city  of  Reno,  in  the  state  of  Nevada, 
during  the  early  summer  of  the  past  year. 
That  the  said  James  J.  Jeffries  was  linown  as 
'.he  beavy-weigbt  champion  of  the  world,  was 
of  the  Caucasian  race,  whereas  the  said  Jack 
Johnson  was  a  heavy-weight  boxer  of  the 
African  race,  and  that  the  outcome  involved 
the  championship  of  the  world. 

"That  said  contest  was  of  international  im- 
portance from  a  sporting  standpoint,  and  was 
-witnessed  by  most  of  the  sporting  celebrities  of 
the  world.  Tbst  the  said  pictures  depict,  not 
only  the  progress  of  the  contest,  but  also  all 
the  scenes  incidental  to  the  same,  as  well  as 
those  leading  up  to  same,  and  are  illustrated 
by  a  lecture,  pofntlDg  out  all  the  sporting  char- 
acters and  celebrities  shown  by  the  taforesaid 
pictures. 

"Relators  further  represent  that  the  same 
films  have  been  exhibited  in  other  sections  of 


the  United  States,  and  that  many  exhibitions 
of  moving  pictures  displaying  glove  cootesta 
liave  been  heretofore  shown  in  this  dty. 
"That  within  the  past  two  months  moving 

Sictures,  showing  the  contest  between  the  said 
ack  Joimson  and  one  Stanley  Ketchell,  were 
shown  in  this  dty  In  Canal  street,  and  that  no 
uotoward  inddent  oocnrred  as  a  result  there- 
of. That  the  said  Johnson  is  the  same  person 
who  partidpated  In  the  contest  with  Jeffries, 
and  toe  said  Ketchell  wai  known  aa  the  middle- 
weight champion  of  the  world. 

"Relators  further  represent  that  the  thea- 
ter is  conducted  for  white  people  only. 

"That  the  possession  of  the  aforesaid  films 
and  the  right  to  exhibit  them  is  a  valuable 
vested  property  right,  and  li  worth  mora  than 
the  sum  of  $2,000. 

"That  there  Ui  no  state  law  nor  ordinance  of 
the  dty  of  New  Orleans  pretending  to  suppress 
their  exhibition,  or  warranting  any  interfer- 
ence with  them  whatsoever. 

"That  by  reason  of  the  mere  fact  that  one 
of  the  contestants  was  of  African  blood,  while 
the  other  was  of  Caucasian  blood,  the  honor- 
able mayor  of  the  city  of  New  Orleans  believes 
that  the  exhibition  of  the  aforesaid  films  to 
be  provocative  of  public  disturbance,  and  has 
notified  your  relators  that  he  will  offidally  pre- 
vent the  exhibition  of  the  said  films,  unless  en- 
joined by  the  courts. 

"Relators  further  represent  that  the  mayor 
of  the  dty  of  New  Orleans  is  without  official 
authority  to  exercise  any  rljcht  of  censorship 
over  the  exhibition  of  said  pictures,  or  inter- 
fere in  any  respect  with  their  mere  exhibition. 

"That  the  prevention  of  their  exhlbitlnn 
amounts  to  taking  of  relators'  property  without 
due  process  of  law,  in  violation  of  the  four- 
teenth amendment  to  the  Constitution  of  tbe 
United  States  of  America,  and  in  violation  of 
the  Constitution  of  Louisiana. 

"That  the  discrimination  against  pictures  ex- 
hibiting pictures  of  people  of  African  blood  is 
based  upon  race,  color,  and  previous  condition 
of  servitude,  in  violation  of  the  thirteenth 
amendment  to  the  Constitution  of  the  United 
Stntes  of  America. 

"Relators  further  aver  that  they  have  no  ob- 
jection to  tbe  policing  of  their  theater,  so  as 
to  prevent  any  diBturbance  of  the  peace,  if 
same  is  deemed  necessary;  but  that  a  writ  of 
injunction  is  necessary  to  prevent  any  inter- 
ference with  the  orderly  exhibition  of  tbe  pic- 
ture films. 
"Wherefore,"  etc. 

To  this  petition  the  mayor,  made  defend- 
ant, filed  the  following  exception  and  answer: 

"Now  Into  this  honorable  court  comes  the 
mayor  of  the  city  of  New  Orleans,  who,  by 
the  undersigned,  the  city  attorney,  the  legal 
representative  of  the  city  of  New  Orleans,  for 
answer  to  the  rule  nisi  herein  issued,  com- 
manding him  to  show  cause  why  the  prelimi- 
nary writ  of  injunction  should  not  issue  here- 
in, first  pleads  the  following  exceptions  to  the 
petition: 

"(1)  Misjoinder  of  parties,  forasmuch  as  the 
state  of  Louisiana  has  and  can  hhve  no  inter- 
est in  this  suit,  and  is  therefore  Improperly 
joined  as  plaintiff, 

"(2)  That  this  court  la  without  jurisdiction 
ratione  materie,  inasmuch  as  the  petition  does 
not  allege  the  value  of  the  right  to  exhibit  the 
said  pictures  In  the  city  of  New  Orleans. 

"(3)  No  cause  of  action. 

"And  further  answering:  tbe  rule  nisi,  re- 
spondent says  that,  acting  in  his  official  author- 
ity under  tbe  ordinances  of  the  city  of  New 
Orleans,  and  for  the  preservation  of  the  moral* 
ity  and  well-being  of  the  community,  and  to 
conserve  the  peace  and  tranQUillity  of  the  com* 
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mnnltT,  respondent  refosed,  an  be  bad  done  In 
a  nnmber  of  other  limilar  cases,  to  i>ermit  tbe 
exhibition  of  moTine  pictaree  showing  tbe 
prize  figfat  between  tbe  negro,  Jack  Johnson, 
and  Jamef  Jeffries,  a  white  man. 

"That  by  Ordinance  No.  3131,  G.  S.,  it  Is 
provided  that  no  exhibition  of  any  bind  may 
be  given  in  any  theater  where  all  persons  are 
admitted  for  their  money  witboat  having  ob- 
tained from  the  mayor  permission  for  that  pur- 
'Pose.  tn  adifitioo  to  having  paid  the  license  tax 
thereof.  The  punishment  lOr  the  'Eolation  of 
this  ordinance  is  the  infliction  of  a  fine  of 
$23  for  every  offense. 

"That  by  Ordinance  No.  6926,  C.  S.,  tbe  may- 
or of  the  city  of  New  Orleans  la  directed  'to 
canse  to  be  shut  op  any  plac«  of  public  resort 
whenever  the  maintenance  of  order  and  pnbllo 
safety  and  trancinility  may  require  it.' 

•That  by  Ordinance  No.  1194,  G.  S.,  exhibi- 
tions of  prize  fighting  between  hnman  beings, 
whenever  engaged  in  with  or  without  gloves 
of  any  device  or  design  wbatever,  whether  with 
or  withont  price  of  admission,  are  declared 
contrary  to  good  order  and  the  police  of  the 
citv,  and  are  prohibited;  violations  of  this 
ordinance  being  punishable  by  a  fine  of  $2S  or 
imprisonment  for  30  days. 

'That  by  Ordinance  No.  8971,  0.  S.,  it  is 
provided  that  there  shall  not  be  exposed  any 
object  whatsoever  calculated  to  excite  scandal. 
Immorality,  or  disturbance  of  the  peace  or 
tranquilit7  of  the  community.  Violation  of  this 
ordinance  is  punishable  by  fine  of  not  more 
than  $25  or  imprisonment  of  not  exceeding 
30  days. 

"That,  acting  under  and  In  obedience  of  tbe 
said  ordinances,  and  considering  the  exhibition 
of  a  moving  pictore  of  the  prize  fight  between 
the  said  Jeffries  and  Uie  said  Johnson  to  be 
immoral,  debasing,  scandalous,  and  might  tend 
to  disturb  the  public  peace  and  tranquility  of 
this  city,  and  it  being  of  a  character  anything 
but  edifying  to  be  witnesses  [witnessedl  by 
women  and  children,  respondent,  as  aforesaid, 
refused  to  five  a  permit,  and  baa  ever  refused 
to  give  a  permit,  lor  tbe  exhibition  of  the  said 
prize  fif;bt. 

"Respondent  farther  says  that  the  city  au- 
thorities have  not  and  will  not  attempt  to  dis- 
turb or  interfere  with  tbe  exhibition  of  mov- 
ing pictures  in  the  theaters  operated  by  tbe 
plaintiffs  in  this  suit.  But,  unless  restrained 
by  judicial  authority,  will  continue  to  prevent 
and  defeat  the  exhibition  of  the  character  and 
kind  referred  to  In  plaintiff's  petition. 

"Respondent  further  says  that,  in  view  of 
the  fact  that  respondent  is  acting  under  and  by 
authority  of  municipal  ordinances  as  above  re- 
ferred to,  and  all  of  which  are  hereto  annexed 
and  made  part  of  this  answer,  the  action  of  the 
plaintiffs  herein  is  an  effort  to  enjoin  by  civil 
process  the  execntion  of  penal  ordinanees. 

"Wherefore,"  etc. 

The  case  was  tried  on  fbe  exraptlons. 
Tbat  of  no  caose  of  action  was  sustained, 
and  tbe  suit  dismissed.  Defendant  and  ap- 
pellee bas  filed  an  answer  to  tbe  appeal, 
asking  that  Che  exception  of  want  of  Juris- 
diction  ratlone  materiee  be  also  sustained. 

[1]  In  support  of  this  plea  to  the  Juris- 
diction, the  argument  Is  that  the  only  alle- 
gation contained  In  the  petition  as  to  the 
amount  in  dispute  Is  as  to  the  value  of  tbe 
possession  of  the  said  fllms  and  the  right  to 
exhibit  them ;  and  that  as  the  rl^t  to  ex- 
hibit said  fllms  Is  not  valued  separately  from 
tbe  poBsosslon  (tf  the  said  films,  and  as  tbe 


plalntlffB  are  not  deprived  of  tbe  possessios 
of  the  films,  but  only  of  the  right  to  ohtbh 
them,  the  petition  contains  no  positive  and 
certain  allegation  of  tbe  amount  In  dl^te. 

Thia  argument  Is  purely  specious;  the  pos- 
session and  the  right  to  exhibit  the  films  go 
together  as  one  and  the  same  thing  for  all 
purposes  of  the  plaintiffs'  suit 

[3]  The  exception  of  no  cause  of  action 
has  to  be  disposed  of  on  tbe  face  of  tbe  pe- 
tition, irrespective  of  the  allegations  ot  the 
answer.  Tbe  allegations  of  the  answer  will 
come  up  for  consideration  only  when  tbe 
case  comes  to  be  tried  on  tbe  merits.  As 
presented  in  this  petition,  the  case  Is  one 
wbere  tbe  mayor  simply,  by  the  virtue  of 
his  office  of  mayor,  and  witboat  being  au- 
thorized thereto  by  tbe  law  or  by  ordinance, 
has  taken  upon  himself  to  suppress  tiie 
fllms  In  question.  Tbe  city  charter  confers 
upon  the  mayor  no  such  authority. 

[S]  Whether  the  ordinances  referred  to  in 
tbe  answer  would  serve  as  a  snfficlent  basis 
for  such  action,  la  a  question  to  be  consid- 
ered on  the  merits,  .Such  ordbianoes  bare 
not  hem  Introduced  In  evidence,  and  are  not 
as  yet  before  tbe  court  For  all  tbe  court 
knows,  they  do  not  exist  The  court  cannot 
take  Judicial  notice  of  them.  State  courts 
do  not  take  Judicial  notice  of  city  ordinanc- 
es. Wlgmore,  Ev.,  par.  2572,  p.  S60S;  Has- 
sand  T.  Municipality,  7  tA.  Ann.  485;  City 
V.  Boudro,  14  La.  Ann.  803;  City  v.  Hill,  32 
La.  Ann.  1161 ;  City  v.  Labatt,  33  La.  Ann. 
107 ;  Baton  Rouge  v.  Cr^onlul,  35  La.  Ana. 
367;  State  v.  Clesl,  44  La.  Ann.  85.  10  South. 
409;  State  v.  Callac,  45  La.  Ann.  80,  12* 
South.  119;  State  ex  reL  Judge.  105  La. 
759,  30  South.  105. 

Judgment  set  aside,  en^tlons  overruled, 
and  tbe  case  remanded  to  be  tried  on  mer- 
its. 


(130  La.) 
No.  18.875. 
LEE  V.  BAHAM. 
(Supreme  Court  of  Louisiana.  Fek  90, 1912.) 

Appeal  from  Twen^-SIxth  Joffidal  District 
Court,  Parish  of  St  Tammany;  Thomas  iL 
Burns,  Judge. 

Action  by  ^ias  Lee  against  Nlse  G.  Baham 
fon  divorce.  Judgment  for  plaintil^  and  de- 
fendant appeals.  Affirmed. 

Miller  &  Morphy,  for  appellant    Ellis  & 

White,  for  appellee. 

MONROE,  J.  This  is  a  suit  for  divorce,  on 
the  ground  of  adultery.  There  are  two  wit- 
nesses who  testis  positively  to  the  fact  and 
the  circumstances  are  strongly  corroborative. 
Defendant  made  an  attempt  to  impeach  the 
witnesses,  which  the  judge  a  quo,  who  saw 
them,  heard  them,  ana  probably  knew  them, 
evidently  concluded  was  not  successfnL  Oar 
examination  of  the  record  has  led  us  to  the 
same  conclusion. 

Tbe  judgment  appealed  boa  is  tikercfore  af- 
firmed. 
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BANDERS  V.  McAUSTER  BROS.  &  00. 
(No.  15^) 

(Sapreme  Gonrt  of  MisaissippL  March  11, 
1912.) 

Bnxs  AND  Notes  (8  M2*)— Tbawsfeb— As- 
8IGNEK  or  Bona  Fide  Puhohaser— Rights. 
Defendant  executed  a  note  to  a  savings 
bank  in  conaideration  of  a  certificate  of  deposit 
for  an  eqaal  amount  drawing  a  Uisher  rate  of 
interest.  The  note  was  deposited  by  the  sav- 
ings  bank  aa  secnrl^  for  a  debt  to  the  G. 
Bank,  which  took  it  before  maturity  and  with- 
out notice  of  any  defense  thereto.  After  the 
note  matured,  and  the  failure  of  the  savinga 
bank,  the  O.  Bank  attempted  to  collect  the 
note.  There  was  no  claim  of  a  set-off  made 
until  the  0.  Bank  sold  the  note  at  public  auc- 
tion to  plaintiff,  with  other  collaterals,  after 
maturity,  when  defendant  gave  notice  of  its 
aUeged  right  of  aet-off.  flcM,  that  plaintiff. 
haTmg  acquired  the  note  from  ttie  0.  Bank, 
which  was  a  holder  In  good  fiiltb,  was  himself 
a  bona  &de  holder  for  value,  and  that  the  cer- 
tificate of  deposit  was,  therefore,  not  available 
as  a  set-off  as  against  plaintiff's  righta. 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Jfotes,  Cent  Dig.  H  937-943;  Dec.  Dig.  I 
S82.*3 

Appeal  Crom  Orcalt  Oonrt,  Tippah  Oonn- 
t7;  W.  A.  Roane,  Judges 

Action  by  J.  B.  Sanden  agatnat  MoAllster 
BroB.  ft  Co.  Judgmrat  tot  defendanta,  and 
plaintiff  appeals.  Reversed  and  remanded. 

Sharp  ft  McIntTT^  for  appellant  Stephens 
&  Kmnedayf  Cor  epptfleea. 

HAT^S,  C  J.  The  record  In  this  ease 
allows  tbat  during  the  years  1906  and  1907 
the  Tishomingo  Savings  Instltntlon  was  a 
banking  corporation  engaged  In  the  bank- 
ing  business  and  having  its  domlcUe  at  Co- 
rinth, Miss.  It  also  appears  that  this  Instl- 
totion  had  several  branch  banks,  we  of 
which  was  located  at  R^I^,  known  as  the 
Blpley  Brandi  ot  the  Tishomingo  Savings 
Institatlon.  This  Ripley  Branch  decided  to 
Isnie  certificates  of  depiMdt  to  sndi  persons 
aa  would  take  them,  these  oertlflcates  of  de- 
posit to  bear  Interest  at  the  rata  ot  12^ 
per  cent,  per  annnnt.  The  reason  for  Issolng 
theee  cwtlflcates  ct  deposit  la  stated  In  the 
record  to  have  been  for  the  purpose  of  indac- 
Ing  the  persons  to  whom  they  were  Issued 
to  conduct  their  banking  business  with  the 
branch  bank.  The  following  Is  a  copy  of  the 
certificate  of  deposit  Issued  by  this  branch 
tiank:  "No.  O.  9000.00.  Ripley  Branch  of  the 
Ttehomlttgo  Savings  Institution,  of  Oorlnth. 
Miss.  This  cwtlfles  that  McAllster  Brothers 
St  Co.  has  placed  with  the  Ripley,  AOss., 
Branch  of  the  Tishomingo  Savings  Institu- 
tion the  ram  of  five  hundred  dollars  to  be 
nsed  by  the  said  Institution  In  Its  business. 
The  said  Tishomingo  Savings  Instigation 
j^rees  to  pay  on  said  sum  12^  per  centum 
per  annum,  payable  annually.  This  certifi- 
cate shall  be  redeonable  at  Its  face  value 


upon  surrender  to  the  said  Institution  at 
any  time  after  five  years  from  date  hereof, 
and  the  said  Institution  at  Its  election  may 
call  in  this  certificate  tot  paymoit  at  Its  face 
value  and  cancellation  at  any  time  after  one 
year  from  date  hereof.  This  certificate  is 
nonnegotiable,  and  la  transferable  only  on 
the  books  of  said  Institution  by  the  holder 
hereof,  in  person  or  by  attorney,  upon  the 
surrender  of  this  certificate  properly  indors- 
ed. The  holder  hereof  agrees  that  he  will  not 
sell  this  certificate  wltbont  first  giving  the 
said  Institution  an  option  to  purchase  the 
onme  at  its  face  value  within  three  montlis 
prior  to  the  sale.  In  testimony  whereof  the 
said  Tishomingo  Savings  Institution  lias 
caused  this  certificate  to  be  signed  by  Its 
president,  and  its  corporate  seal  to  be  af- 
fixed, and  to  be  attested  by  the  manager  of 
its  Ripley  Branch,  this  the  first  day  of  Jan- 
uary, 1907.  Tishomingo  Savings  Institution, 
by  J.  W.  Taylor.  President.  CSeal.]  Attest: 
Jno.  Y.  Murry,  Jr.,  Manager  of  Ripley 
Branch." 

The  legal  principles  controllli^  the  deci- 
sion in  this  case  are  not  affected  by  the  rea- 
sons which  controlled  the  Branch  Bank  in 
issuing  these  certificates,  and  we  shall  not 
attempt  to  pursue  the  reasons.  It  Is  suffi- 
cient to  state  that  the  Branch  Bank  issued 
the  certificates,  and  McAlister  Bros,  ft  Co. 
bought  one,  and  paid  for  It  with  their  note 
at  8  per  cent  and  due  on  January  1,  1908. 
The  note  appears  In  full  below.  In  order  to 
obtain  one  of  these  certiflcates,  it  was  not 
necessary  that  the  party  purchasing  it  should 
actually  place  the  money  on  deposit  with 
the  bank,  as  the  certificate  stated  that  he 
had  done;  but  the  bank  undertook  to  ex- 
change these  certificates  of  deposit  bearing 
12%  per  cent.  Interest  for  the  note  of  a  per- 
son for  the  same  amount  as  the  certificate, 
the  note  to  bear  Interest  at  8  per  cent.  In 
other  words,  the  bank  Issued  its  certificate 
for  $600.  agreeing  to  pay  the  holder  12%  per 
cent  interest,  and  in  exchange  therefor  to 
take  a  note  at  8  per  cent  The  note  executed 
by  McAllster  Bros,  ft  Co.  was  as  follows: 
"$600.00.  Corinth,  Miss.,  January  1,  1007. 
One  year  after  date,  we,  and  each  of  us, 
promise  to  pay  to  the  Tishomingo  Savings 
Institution,  of  Corinth,  Miss.,  the  sum  of 
five  hundred  dollars,  with  interest  thereon, 
from  date  until  paid,  at  the  rate  of  8% 
POT  annum,  payable  at  the  Tishomingo  Sav- 
ings Institution.  Corinth,  Mlsalsalppl,  and 
said  Interest  payable  annually,  and  In  case 
of  failure  to  pay  said  Interest  at  Its  maturi- 
ty, then  said  Interest  Is  to  bear  InterMt  at 
the  rate  of  ten  per  cent,  per  aimum  from  Its 
maturity  till  paid,  and  In  case  this  note  Is 
placed  in  an  attorney's  hands  for  collection, 
we  agree  to  pay  ten  per  cent  on  the  amount 
due,  for  attorney's  fees.  No.  2189.  [Signed) 
McAllster  Bros,  ft  Co.  Address,  Ripley, 
Miss.  Due.  [Merchants]." 


•Tor  other  cmw  sm  saaw  tople  and  Motion  NTJHBBR  la  Dee.  Die.  ft  Am.  Dig.  Key  No.  BeriM  ft  Rep'r  ladesas 

B7  SO.-51 
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After  tbe  execntlon  of  this  note,  It  yras  In- 
dorsed by  tbe  Tlsbomlngo  Savings  Instltn- 
tlon,  by  J.  W.  Taylor,  President,  and  about 
March  S,  1007,  was  placed  as  collateral  se- 
carlty  with  the  National  Bank  of  Commerce, 
of  St  Louis,  for  a  debt  that  was  owing  the 
National  Bank  of  Commerce  by  tbe  Tisho- 
mingo Savings  Institution.  Subsequently 
the  National  Bank  of  Commerce  of  St  Louis 
Indorsed  this  note  to  the  Ripley  Bank  or  or- 
der for  coIlectioD.  The  Tishomingo  Savings 
Institution,  prior  to  March  5,  1907.  was  in- 
debted to  the  National  Bank  of  Commerce  of 
St.  Louis  in  tbe  sum  of  about  $40,000,  and 
about  the  6th  day  of  March,  1907,  this  note 
of  McAllster  Bros.  &  Co.  was  placed  with  the 
National  Bank  of  Commerce  as  collateral  to 
secure  the  payment  of  their  Indebtedness  to 
this  bank.  It  seems  that  the  note  In  gnes- 
tioK  was  not  originally  placed  as  collateral 
security  to  the  Indebtedness  due  by  the  Tish- 
omingo Savings  Institution  to  the  National 
Bank  of  Commerce,  but  after  the  making  of 
the  note  by  McAllster  Bros.  &  Co.,  and  de- 
livering it  to  the  Tishomingo  Savings  Institu- 
tion, the  McAllster  Bros.  &  Co.  note  was  snb- 
stitnted  In  lien  of  some  other  collateral, 
wbi<di  the  Tishomingo  Savings  Institution 
bad  placed  with  the  National  Bank  of  Com- 
merce, which  had  matured.  The  Tlshomli^o 
Sa-vings  Institution  failed  some  time  in  De- 
cember, 1907,  and  failed  to  pay  Its  indebted- 
ness to  tbe  National  Bank  of  Commerce,  and 
tbis  last  bank  was  forced  to  undertake  to 
realize  on  its  securities.  Before  this  note  of 
McAllster  Bros.  A  Co.  became  due,  the  note 
falling  due  January  1,  1908,  the  National 
Bank  of  Commerce,  on  November  26,  1907, 
wrote  to  McAllster  Bros.  &  Co.,  calling  their 
attention  to  the  fact  that  they  were  the  hold- 
ers of  the  note  for  $500,  dated  January  1, 

1907,  and  maturing  on  January  4,  1908,  and 
asking  them  to  advise  tbe  bank  what  their 
Intentions  were  with  reference  to  the  pay- 
ment of  this  note.    Again^  on  February  18, 

1908,  after  the  note  became  due,  the  Nation- 
al Bank  of  Commerce  wrote  to  McAllster 
Bros.  &  Co.,  again  calling  their  attention  to 
the  fact  that  the  note  was  due,  and  asking 
for  a  remittance  on  same.  Again,  on  March 
10,  1908,  they  wrote,  asking  that  the  note 
be  luldt  and  calling  attention  of  McAllster 
Bros.  &  Co.  to  the  tact  that  It  was  long  past 
due.  The  record  does  not  show  that  there 
was  ever  any  reply  made  by  McAlister  Bros. 
A  Co.  to  these  letters.  On  November  26, 
1908,  tbe  National  Bank  of  Commerce  sold 
this  and  several  other  notes  held  by  It  as 
collateral  security  at  public  auction,  and  this 
note  was  bought  In  by  George  Lh  Edwards 
for  the  account  of  the  bank,  and  afterwards 
the  National  Bank  of  Commerce  sold  this 
note  to  one  J.  B.  Sanders,  tbe  plaintUF  In 
this  suit.  Sanden  instituted  a  suit  on  this 
note  as  tbe  legal  bolder  thereof,  commencing 
same  by  attachment. 

It  la  n«)edleis  for  na  to  purane  the  courie 


of  the  proceedings,  since  there  la  no  ques- 
tion involved  as  to  that;  but  the  defense 
made  to  tbe  note  by  McAlister  Bros.  &  Co. 
is  that  tbe  note  was  procured  to  be  executed 
by  fraud,  and  Is  void  for  want  of  authority 
In  the  Ripley  Branch  Bank  to  Issue  the  ca- 
tlflcate;  that  at  the  time  tbese  certificates  of 
deposit  were  issued  tbe  Branch  Bank  repre- 
sented Itself  ' to  be  solvent,  when,  as  a  matter 
of  fact,  It  was  Insolvent,  and  in  great  need 
of  money,  and  was  Issaing  these  crattflcates 
to  various  parties  for  the  purpose  of  raising 
funds  and  saving  Itself  from  financial  ruin; 
and  that  these  facts  wen  unknown  to  tbe 
makers  of  the  note.  At  tbe  time  that  this 
note  was  taken  by  the  National  Bank  of  Com- 
mwce  as  collatMvl,  it  la  not  shown  ttiat  tb^ 
had  any  knowle^  of  the  alleged  fieand;  nor 
is  it  Bhown  that  HcAUster  Bros,  ft  Co.  ever 
stated  to  them,  when  wrlttoi  to  about  the 
note,  that  tbey  had  any  such  dtfense,  or  any 
defense.  On  the  bearing  the  trial  court  gave 
a  peremptory  instruction  to  find  for  the  de- 
fendants, and  from  this  Jndgment  an  ivpud 
Is  proaecoted. 

This  record,  as  a  matter  of  fact,  nowhere 
shows  that,  at  tiia  time  of  the  Imance  of 
these  eertlflcatea  of  deposit,  tlie  bank  Issu- 
ing same  was  Insolvent;  bat,  on  the  contrary, 
the  manager  of  the  bank,  Mr.  MnnT>  testi- 
fied that  at  the  time  these  notes  were  taken 
and  the  certiflcatea  of  deposit  issued  there 
was  no  qnration  as  to  the  solvency  of  th? 
bank.  Therefore,  so  far  as  this  record 
shows,  when  this  note  was  given  and  the 
c^rtiflcate  of  deposit  Issued,  the  bank  was 
entirely  solvent,  and  Its  insolvency  on  the 
10th  day  of  December  following  grew  out  of 
the  panic  occnrrlng  abont  that  time  and  tbe 
Inability  of  tbe  bank  to  realize  on  its  sentrl- 
tles.  There  was  no  want  of  consideration 
for  tbe  execution  of  this  note,  and  no  follnre 
of  consideration.  The  note  was  execute'l 
for  the  certificate  of  deposit,  and  tbe  certifi- 
cate of  deposit  was  delivered.  At  the  time 
of  delivery  It  seems  to  have  been  a  solvent 
:  certificate;  but  later  the  bank  failed,  and 
the  certificate  of  deposit  became  valueless. 
But  Innocent  holders  of  the  note  cannot  be 
affected  by  tbbi.  If  a  person  give  his  note 
for  stock  In  a  corporation,  and  the  corpora- 
tion prove  a  failnre,  tbe  validity  of  the  note 
is  not  afiFected  thereby.  Tbe  principle  involv- 
ed in  this  case  is  the  same.  McAllster  Bros, 
ft  Co.  got  what  tbey  undertook  to  boy  wltt 
this  note.  It  is  difficult  for  us  to  understand 
from  this  record  on  what  theory  the  lower 
court  could  have  granted  a  peremptory  hi- 
Btrnction  to  find  for  the  defendants.  It  does 
appear  that  on  November  26,  1908,  at  tlie 
time  this  note  was  sold,  but  long  after  It 
had  become  dne,  and  long  after  tbe  attention 
of  McAllster  Bros,  ft  Go.  had  been  called  to 
the  fact  that  the  National  Bank  of  Commen« 
held  tbe  note,  Mr.  Murry  went  to  St  Louis 
at  the  time  of  the  aale,  and  gave  noUce  to 
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all  persons  present  at  the  sale  that  there 
was  an  offset  outstanding  against  this  note. 
But  such  was  not  a  fact  In  law.  Murry  un- 
dertoob  to  give  notice  that  these  notes  were 
given  for  certificates  of  dep<Mlt,  and  that 
the  bank  had  paid  nothing  on  these  certifi- 
cates of  deposit;  bnt  this  notice  was  glvea, 
as  stated  before,  In  1906  or  1009,  and  Itmg 
after  the  Nattonal  Bank  of  Oramwrce  bad 
become  an  innocent  holder  of  same.  When 
this  jiotioe  was  glvfln,'  It  appean  tbat  Om 
plaintiff  was  present  and  afterward  bonght 
tbe  notes  ttom  the  Bank  ct  Oommerce;  but, 
of  course,  plaintiff  Is  fnllj  jirotected  by  the 
good  faith  of  the  National  Bank  of  Oom- 
merce, the  wlglnal  bolder  of  the  note. 

Section  4001  of  tbe  Code  of  1906  la  not 
Involved  in  tbla  litigation  In  any  way.  Un- 
der tbe  proof  In  ttils  record,  HcAllster  Bros. 
&  Co.  bad  no  defense  to  tbls  snlt  on  the  note, 
eltber  before  or  after  notice  of  Qie  assign- 
ment. Mnrry  testifies  tbat  these  cwtiflcates 
of  deposit  were  Issned  In  good  faith  and  for 
the  purpose  of  procuring  the  business  of  the 
persons  to  whom  they  were  issued,  that  the 
certificates  were  issned  at  a  time  when  the 
banks  were  solvent  and  to  extend  the  busi- 
ness of  them,  and  there  la  no  testimony  in 
contradiction  of  this. 

Beversed  and  remanded. 


suns  et  aL  V.        VUN  WORTH. 
(No.  14.4T7.) 

(Snpreme  Court  of  Mississippi.  Nov.  20, 1011. 
Soggtstion  of  Error  Orermled 
Dec  18, 1011.) 

1,  Taxation  (i  784*)— Tax  Sals— VAunnr. 

A  sale  of  land  for  taxes  Is  void,  where  the 
land  la  assessed  to  tbe  state,  although,  before 
the  sale  was  had,  some  one  drew  a  line  through 
the  word  "State"  on  the  assessment  roll,  as 
each  change  did  not  eonstitnte  an  assessment 
of  tbe  land  to  unknown  owners, 

[Ed.  Note^For  other  eases,  see  Taxation, 
Cent  Dig.  H  1470-1478;  Dec  Dig.  S  784.«] 

2.  Taxatioh  (I  80S*)— Tax  TirxA-VAUD- 

ITT. 

When  a  person  and  hia  grantor  have  been 
in  posgesflion  of  laud  for  toree  years  under 
a  tax  deed,  by  tbe  express  providons  of  Code 
18^  1  2736,  he  obtains  a  good  title,  althoagh 
tbe  tax  sale  was  void. 

CBd.  Note^^or  other  cases,  see  Taxation, 
Cient.  Dig.  II  1688-1B07;  Dec.  Dig.  |  809.*] 

8.  Taxation  (|  776*)— Aixuvion— Tnrx. 

A  tax  deed,  describing  the  property  as 
"an  fractional  section  24,"  conveys  title  to 
the  alluvion  which  has  formed  In  the  river  ad- 
joioiog  section  24. 

CXd.  Note.— For  other  cases,  see  Taxation, 
Cant.  Dig.  U  1S44.  1645;  Dec  Dig.  i  776.*] 

4.  NAVIOABLS  WaTKBS  (I  44*)— AIJ.UVI0N— 
TiTlX. 

The  owner  of  land  adjoining  a  river  owns 
the  alluvion  in  front  of  his  land,  notwtthatand- 
ing  Buch  alluvion  first  commenced  to  form  in 


front  of  adjoining  property,  and  extended  lat- 
er in  front  of  his  property. 

 [Ed.  Note. — For  other  cases,  see  Navigable 

Waters.  Cent.  Dig.  SS  20&~278i  Dec  Dig.  S 
44.*] 

5.  Navigable  Watbbs  (|  44*)— Alluvion— 
Appobtionubnt. 

The  geaeral  rule  for  apportioning  alluvion 
between  adjoining  ownera,  by  giving  each  tbe 
same  proportion  of  the  new  shore  line  as  they 
possessed  of  the  old  line,  is  not  absolute,  and 
exceptional  circumstances  may  require  a  dif- 
ferent rule. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  U  280-278;  Dec  Dig.  i 
44.*] 

Appeal  from  Chancery  Court,  Coahoma 
County;  M.  El  Denton.  Chancellor. 

Suit  by  George  Leavenworth  against  J. 
F.  Smith  and  the  Faepcke-Lelcht  Lumber 
Company.  From  the  decree,  defendants  ap- 
peal. Affirmed. 

Complainant  filed  a  bill  in  chancery,  set- 
ting up  his  claim  to  fractional  section  24, 
township  27,  range  7  W.,  in  Coahoma  county, 
and  alleging  that  defendant  Smith  <^almed 
title  to  section  14  adjoining  and  tbat  said 
lumber  company  claimed  the  timber  on  said 
section  14  by  virtue  of  a  deed  from  said  SmltU. 
The  bill  further  alleges  that,  at  the  time  this 
land  was  originally  platted,  sections  14  and 
24  were  fractional  sections,  extending  to  tbe 
old  river  bank,  which  touched  tbe  corner  of 
sections  13,  14,  and  24 ;  that  for  many  years 
accretions  have  formed  along  tbe  old  river 
bank,  and  tbe  channel  of  tbe  stream  was 
changed:  that  on  tbe  land  so  formed  by  these 
accretions  there  has  grown  up  valuable  tim- 
ber, and  that  said  lumber  company  claiming 
under  Its  deed  from  Smith,  has  entered  upon 
a  certain  portion  of  the  accretions  between 
the  north  and  south  line  passing  through  said 
comer  and  an  east  and  west  line  passing 
through  said  comer;  that  the  accretions  In 
question  lie  south  of  section  14  and  west  of 
section  24,  and  extend  to  the  present  cbannel 
of  the  Mbuisslppl  river.  The  bill  further  al- 
leges that  said  lumber  company  Is  claiming 
the  ownership  of  tbe  timber  on  this  disputed 
territory  by  virtue  of  its  conveyance  from 
Smith,  which  conveys,  among  other  sections, 
section  14,  "together  with  all  accretions  there- 
of. The  latter  Include  the  accretions  lying 
west  of  a  line  extending  from  the  comer  of 
sections  13  and  14  and  "24  south  to  the  bank 
of  the  river,  as  well  as  accretions  lying  west 
of  sections  14  and  11."  This  conveyance  was 
dated  December  29,  1908.  The  prayer  of  the 
bill  is  for  an  injunction  to  restrain  the  cut- 
ting by  tbe  defendants  of  the  timber  of  tbe 
complainant  on  this  disputed  land,  and  for  a 
decree  settling  the  rights  of  the  parties  to 
tho  accretions  formed  in  this  territory,  and 
establishing  a  boundary  line  between  the  ac> 
cretions  belonging  to  complainant  and  de- 
fendants.  The  answer  of  the  appellants  at- 
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ta<&8  complainant's  tltie  to  section  24  and 
to  tbe  accretions  In  question,  and  is  a  gen- 
eral denial  of  tbe  auctions  of  the  bill  of 
complaint  Tbe  answer  does  not  set  up  any 
claim  of  title  to  section  24  in  the  defendants. 
On  the  hearing  tbe  court  entered  a  decree 
dividing  the  accretions  between  tbe  complain- 
ant and  defendants,  giving  equal  acreage  to 
each  of  the  accretions  in  tbe  disputed  terri- 
tory.  From  this  decree  defendants  ap[>eal. 

The  complainant  deralgns  his  title  as  fol- 
lows :  "Tax  Collector  to  the  State  of  Missis- 
sippi. Tax  sale,  dated  1876.  Consideration, 
$16.80.  Sold  for  the  taxes  of  1875.  Lands 
conveyed:  AU  fractional  section  24,  town- 
ship 27,  range  7  west"  "Tax  Collector  to 
the  State  of  MlsslsslppL  Tax  sale,  dated 
3/8/81.  Consideration,  taxes  for  1880. 
Lands  conveyed:  All  fractional  section  24, 
township  27,  range  7  west."  "State  of  Mis- 
sissippi to  John  Scott  State  tax  deed,  dated 
5/20/99,  filed  1/8/01,  recorded  1/21/01,  Book 
1,  page  527.  Consideration,  $40.60.  Land 
conveyed:  All  fractional  section  24,  tovni- 
shlp  27,  range  7  west."  "Jno.  Scott  to  George 
r^eavenwortb.  Warranty  deed,  dated  3/13/02, 
aied  3/19/02,  recorded  3/19/02,  Book  4,  page 
22.  Consideration,  SSO.OO.  Lands  conveyed : 
fractional  section  24,  township  27,  range 
7  west"  It  will  be  seen  that  complainant 
relies  upon  a  tax  sale  in  March,  1876,  for  the 
taxes  of  1875,  and  also  a  tax  mle  in  March, 


1881,  for  the  taxes  of  the  year  1880.  It 
seems  that  there  was  some  irregularity  in  the 
sale  for  tbe  taxes  of  1875,  and  the  lands  were 
again  listed,  and  sold  In  1881  for  the  taxes  of 
1880.  Complainant  entered  Into  possessloa 
of  said  section  24  in  the  year  1899,  by  agree- 
ment with  Scott,  who  afterwards  executed  a 
deed  to  the  property,  and  relies,  also,  on  ad- 
verse possession  for  a  space  of  three  years 
after  two  years  from  the  date  of  said  tax 
sale,  as  provided  by  section  2735  of  the  Code 
of  1802,  brought  forward  as  section  3096, 
Code  of  1906. 

The  defendants  attack  tbe  sale  of  1881,  be- 
cause tbe  land  was  not  subject  to  taxation 
at  that  time ;  tbe  title  being  then  vested  la 
the  state  under  tbe  sale  of  1876,  which  latter 
was  a  valid  sale.  It  seems  ttiat  tbe  Attor- 
ney General  had  found  some  objection  to  tbe 
sale,  and  had  ordered  tbe  lands  struck  from 
the  Auditor's  records  and  certified  liack  to  tbe 
county.  When  they  were  so  certified  badi, 
the  sheriff,  or  clerk,  or  some  one  In  the  of- 
fice of  one  of  these'  oflScers,  ran  a  line  through 
the  word  "State"  on  tbe  assessment  roll,  said 
land  being  listed  as  belonging  to  the  state, 
and  the  sberltf  then  proceeded  to  resell  the 
land  to  tbe  state  for  tbe  taxes  of  1880.  The 
land  Is  described  in  the  tax  deed  as  "ail  fac- 
tional section  24,  township  27,  range  7  west" 

The  folloving  Is  a  plat  of  the  premises  in 
question: 
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O.  G.  Johurtoiit  for  appdlants.  Hayntrd  ft 
ZitKOerald  and  W7im  ft  Waaaon,  for  Kppti^ 
lee. 

SMITH,  J.  [1]  Hie  aale  of  tbe  land  In 
controTersy  to  flie  Btate  for  taxes  In  the  year 
1881  was  void,  for  the  reaami  that  It  was  at 
the  tlnie  aaaesaed  to  the  stat&  The  two  faint 
pencil  lines,  if  sneh  in  tact  there  be.  drawn 
through  the  word  "Btate"  on  the  orldnal 
aw>essment  roll,  cannot  be  held  -to  eonsfltote 
a  change  in  the  wuesBment,  and  to  be  the 
cqniTalent  of  an  assessment  to  "tJnloiown," 
SR  contended  by  counsel  tta  appellee.  Public 
records  cannot  be  altered  In  such  a  loose  and 
irrpffnlar  manner. 

12]  Appellee  and  his  grantor  have  beoi  In 
possession  of  this  land  fer  more  than  three 
years  uoder  this  tax  deed,  and  consequently 
aniellee'B  title  has  been  perfected  by  section 
2735.  Code  1882.  Hamno-  t.  Tasoo  Dtita 
Lumber  Co.  (this  day  decided)  66  South.  466. 

13}  One  of  ai^ellant's  contentions  is  that 
tbe  alluvion  formed  onKwlte  fractional  sec- 
tion 24  was  not  embraced  within  tbe  descrip- 
tion of  the  land  as  assessed  and  sold.  This 
descrl^<m  was  as  follows:  "All  fractional 
section  24,  townsliip  27,  range  7  west,  count? 
of  Goahmoo."  In  addition  to  this,  the  assess* 
ment  roll,  under  the  heading  "Number  of 
Acres  Htid  by  State  for  Taxes."  cnitalns  the 
figures  106.  Wlien  fractional  section  24  was 
originally  surveyed  and  platted,  it  contained 
only  166.16  acres ;  tlu  Mississippi  river  form- 
ing its  southern  and  western  boundary.  Aft- 
erwards a  large  amonnt  of  alluvion  formed 
opposite  this  section  and  section  14,  the  prop- 
erty of  appelant  lying  north  of  it  This  al- 
luvUm  become  the  property  of  tlie  owners  of 
the  mainland,  constltated  a  part  of  each  sec- 
tion to  which  it  formed,  and  is  Induded  In 
tlie  assessment  and  deed  describing  the  land 
1^  its  sectional  number.  Jefferles  v.  IQaat 
Omaba  Land  Co.,  134  U.  S.  178,  10  Sup.  Ct 
S18,  88  L.  Bd.  S78;  ToweU  v.  Etter,  60  Ark. 
84,  68  S.  W.  B3:  CrUl  v.  Hudson,  71  Ark.  300, 
74  S.  W.  290. 

[4, 1]  The  fact  that  the  alluvion  b^can 
forming  north  of  section  24  and  opposite  the 
land  of  appellant  is  ImmaterlaL  When  it 
reached  ai^Iee's  shore  line  in  its  southward 
progress^  he  became  entitled  to  his  portion 
tberectf.  Tbe  general  rule  for  ai^rUonlog 
alluvion  between  cotenninons  landowners  is 
to  give  each  sadi  proportion  of  the  new  shore 
line  as  they  possessed  of  the  fbrmer  shore 
line  before  the  formation  of  the  alluvion. 
This  rule,  however,  is  not  absolute,  and  there 
may  be  excejitlonal  cases  requiring  the  ap- 
plication of  a  different  ml^  as  was  done  In 
the  case  at  bar.  in  order  that  justice  may  be 
done.  This,  however,  it  is  unnecessary  for 
us  to  decide,  for  the  reason  that  the  method 
of  apportionment  adopted  seems  to  be  more 
benefldal  to  appellant  than  the  general  rule, 
nnd  we  do  not  understand  him  to  seriously 


complain  of  the  method  of  apportlonmoit, 
but  of  the  fact  thst  any  apportionment  was 
made  at  alL 
Affirmed. 


DTANS  at  al.  v.  HOTE.    (Mo.  15,213.) 

(Supreme  Court  of  Miasiarippi.    March  11. 
1012.) 

AOCOimT    (I  17*)— JUBISDiCrtXON— COHFLSn 

Rsuar. 

Complainant  K.,  having  purchased  supplies 
from  defendant  for  three  years  without  hav- 
ing a  settlement,  made  a  written  contract  by 
which  defendant  acreed  that  on  El's  payment 
to  defendant  of  $100  rent  for  certain  real 
property  for  1910.  and  on  further  payment  of 
)1,W0,  defendant  would  convey  the  property 
to  him ;  E.  having  previously  occupied  the  « 
premises  under  a  parol  contract  to  purchase, 
which  defendant  had  repudiated,  and  under 
which  E.  had  expended  $740  in  improvementa. 
In  the  faU  of  1010  he  paid  defendant  $100 
rent  and  all  of  the  account  for  supplies  for 
that  year,  and  was  then  advised  that  defendant 
held  a  deed  of  trust  against  him  for  $293,  se- 
cured by  certain  Bve  stock  and  enicultura] 
products,  In  which  P.  waa  truatee.  £l  denied 
the  validity  of  thia  instrument,  bat  alleged  that 
he  had  become  indebted  to  C.  for  $100,  se- 
cured by  a  deed  of  trust  on  two  bales  of  cot- 
ton from  the  first  cotton  gathered  and  mar- 
keted In  1910,  whidi  was  prior  to  the  trust 
deed  under  which  defendant  claimed,  and  al- 
leged that  the  first  two  balea  were  sold  and 
the  proceeda  applied  to  the  payment  of  $100 
rent  to  defendant,  the  next  two  bales  to  the 
payment  of  flie  supply  account,  and  the  fifth 
and  sixth  balea  to  complainant  d.  in  settlement 
of  the  debt  to  C,  which  had  been  assigned 
to  him.  and  that  thereafter  the  alleged  trus- 
tee, P.,  seiied  the  fifth  and  dxth  oales  by 
wnt  of  replevin,  claiming  under  the  alleged 
deed  of  trust,  which  E.  repudiated.  The  bill 
also  denied  any  indebtedness  to  defendant,  and 
prayed  an  accounting  and  an  injunction  to  pre- 
vent P.  and  a  justice  of  the  peace  from  con- 
tinning  the  replevin  suit  ffeld,  that  defend- 
ant was  estopped,  by  hia  retention  of  the  pro- 
ceeds of  the  first  two  bales  sold,  to  prosecute 
the  replevin  suit  for  the  two  bales  of  cotton 
involved,  and,  having  no  Hen  for  supplies,  the 
bill  stated  a  case  for  an  accounting  in  equi^, 
in  which  a  preliminary  injunction  against  the 
replevin  suit  should  have  been  retamed  until 
the  final  bearing,  and  complete  justice  done. 

[Ed.  Note. — For  other  cases,  see  Account. 
Cent.  Dig.  H  77-88:  Dec.  Dig.  {  17.*] 

Appeal  from  Chancery  Court,  Newton  (coun- 
ty; Sam  Wtiltmau,  Jr.,  Chancellor. 

Suit  by  Henry  Evans  and  another  against 
H.  W.  Hoye.  From  a  decree  dissolving  a 
temporary  injunction  and  dismlftslng  the  bill, 
complainants  appeoL  Beversed  and  re- 
manded. 

The  appellants,  Evans  and  Blackburn, 
filed  a  bill  In  the  chancery  court,  alleging 
that  Evans  bad  entered  into  a  parol  agree- 
ment with  appellee,  Hoye.  by  which  it  was 
agreed  that  Hoye  should  convey  to  Evans  a 
certain  tract  of  land  for  the  sum  of  $800,  to 
be  paid  within  three  years;  that  immediate- 
ly Evans  began  to  make  improvements  upon 
the  place,  and  had  expended  the  sum  of  $740 
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thereon,  which  money  was  expended  In  good 
fatth;  that  at  the  end  of  the  third  year— 
that  is,  In  1900— Evans  demanded  of  Uoye 
a  deed  to  the  place,  which  was  declined. 
The  bill  averred  that  Evans  had  bought  sup- 
plies from  Hoye  during  the  years  1907.  1908, 
and  1909,  but  bad  never  been  able  to  get  a 
settlement  of  his  account;  that,  not  being 
able  to  get  the  deed  to  the  property  when  de- 
manded, he  had  entered  Into  a  written  con- 
tract with  Hoye  on  December  16,  1909,  where- 
by It  was  agreed  that  he  should  pay  Hoye 
$100  rent  for  the  year  1910,  and  upon  the 
payment  of  the  further  sum  of  $1,000  Hoye 
was  to  deed  him  the  place;  that  in  the  fall 
of  1910  Evans  paid  Hoye  $100  rent  and  all 
of  the  account  for  supplies  for  the  year  1910, 
,  and  took  his  receipt  therefor;  that  thereup- 
on Hoye  advised  Evans  that  he  held  a  deed 
of  trust  against  him  for  $293,  secured  by  cer- 
tain live  stock  and  agricultural  products,  in 
which  deed  of  trust  one  Powe  was  trustee. 
Evans  denied  that  he  had  executed  any  such 
Instrument,  and  that  he  owed  Hoye  anything. 
The  bill  farther  alleged  that  Evana  had  be- 
come Indebted  to  R.  D.  Cooper  for  the  sum 
of  $100,  and  had  secured  same  by  deed  of 
trust  on  two  bales  of  cotton  from  the  llrst 
gathered  and  marketed  In  the  year  1910;  that, 
however,  the  first  two  bales  of  cotton  were 
sold  and  the  proceeds  applied  to  the  payment 
of  $100  rent  to  Hoye,  and  the  next  two  bales 
of  cotton  were  sold  and  the  proceeds  applied 
to  the  payment  of  the  supply  account  for 
1910;  that  the  fifth  and  sixth  bales  of  cot- 
ton were  sold  and  delivered  to  R.  A.  Black- 
bum  (also  complainant  in  this  suit)  in  set- 
tlement of  the  Cooper  note,  which  bad  been 
assigned  to  Blackburn;  that  thereafter  the 
trustee,  Powe,  seized  these  last-mentioned 
bales  of  cotton  by  virtue  of  a  writ  of  replev- 
in, claln^lDg  the  right  to  this  cotton  because 
of  the  deed  of  trust  alleged  to  have  been  giv- 
en by  Evans  to  Hoye,  which  deed  of  trust 
was  dated  subsequent  to  the  date  of  the  fil- 
ing of  the  Cooper  deed  of  trust.  The  bill 
further  alleged  that  the  deed  of  trust  held 
by  Hoye  was  not  executed  bona  fide,  but,  If 
It  did  exist,  was  obtained  by  fraud.  The 
bill  denies  any  indebtedness,  and  prays  that 
an  Injunction  Issue  to  prevent  the  trustee 
and  the  Justice  of  the  peace  before  whom  the 
replevin  suit  had  been  brought  from  pro- 
ceeding further,  and  prays  for  an  account- 
ing with  said  Hoye,  and  for  Judgment  against 
him  for  the  improvements.  Upon  this  bill 
a  preliminary  injunction  was  granted. 

The  appellee  answered,  denying  most  of 
the  av^ments  of  the  bill,  and  made  his 
answer  a  cross-bill.  Affidavits  were  taken 
by  each  party,  and  on  motion  of  the  appel- 
lee the  chancellor  dissolved  the  injunction, 
denied  the  appellants  relief,  dismissed  the 
bin,  and  granted  an  appeal  to  the  Supreme 
Court.  In  support  of  the  motion  to  dissolve, 
the  def aidants  set  up  three  causes:   (1)  Be- 


cause the  bill  of  complaint  shows  on  its  face 
that  complainant  Is  not  ^titled  to  the  relief 
prayed  for,  there  being  no  equity  in  the  bill. 
(2)  Because  the  bill  seeks  to  enjoin  proceed- 
ings in  a  court  of  law  pending  before  a  Jus- 
tice of  the  peace  for  cotton  alleged  to  t>e  the 
property  of  Blackburn  by  virtue  of  a  deed 
of  trust  executed  by  Evans  In  favor  of  Coop- 
er on  the  first  two  bales  of  cotton  raised  by 
Evans  in  the  year  1910,  while  the  bill  sbovra 
on  Its  face  that  the  cotton  In  controversy 
was  not  the  first  two  bales.  (3)  Because 
the  bill  shows  that  Evana  was  a  tenant  of 
Hoye  during  1910,  and  Hoye  had  a  prior  lien 
upon  all  products  grown  on  the  premises  dur- 
ing aald  year  and  for  sapplles  fomlfllied  by 
said  Hoye. 

B.  D.  Cooper,  for  appAllanta.  W.  L  Mnim 
and  J.  B.  Rowse^  tat  appellea. 

WHITFIELD,  a  nils  wai  a  case  in 
which  the  injunction  should  have  been  re- 
tained until  the  final  hearing.  There  was 
no  possible  way  in  which  the  various  equi- 
ties Involved  in  this  case  could  have  beai  set- 
tled In  the  replevin  mit  The  eonrt  had  Ju- 
risdiction to  go  into  the  mntnal  accounts  ex- 
isting between  the  parties,  and  settle  the 
equities  arising  therefrom,  and  to  determine 
the  matter  of  the  claim  for  imprOTODaits. 
Hoye  was  estopped  to  proseente  the  rei^evln 
suit  for  the  two  bales  of  cotton  here  involv- 
ed. Hoye  had  no  lien  for  sapi^ies,  because 
th^  had  been  paid,  as  Shown  by  bta  receipt- 
ed accounts:  nor  for  rent  for  ttie  jmt  191(^ 
for  that  had  been  paid,  as  dwwn  in  the 
same  way.  Hoye  conld  not  retain  the  pnh 
ceeds  of  the  first  two  bales  of  cotton,  bdosg- 
Ing  to  Blackbom,  and  Institute  this  repleria 
suit  for  the  other  two  bales.  The  chanc«y 
court,  tho'efore,  was  the  proper  fonim  la 
which  to  litigate  these  three  qoestlons— the 
accounts,  the  estoppel,  and  the  claim  for  im- 
provements. The  court  erred  In  prematurely 
dissolving  the  injunction.  It  was  peculiarly 
a  case  where  the  Injunctkot  dioold  have  beeo 
retained  for  full  proof  on  the  flnal  bearing, 
and  complete  Justice  conld  tw  dme  between 
the  parties. 

PER  CURIAM.  The  above  opinion  Is 
adopted  as  the  opinion  of  the  court,  and  tat 
the  reasons  therein  Indicated  the  decree  is 
reversed,  the  Injunction  reinstated,  and  the 
cause  remanded. 


VULIMR  T.  STATE.    (No.  15,621.) 

(Supreme  Court  of  MissiaslppL  March  U, 
1912.) 

1.  Courts  (|  28*)  —  "Inhkbekt  PownS"- 

SCOPE. 

The  "inherent  powers"  of  a  court  are 
such  aa  result  from  the  very  nature  of  ita 
organization,  and  are  essential  to'  Its  existence 


•For  other  cmm  ma  huu*  topic  ud  imUod  NVMB2R  lo  Dw.  Dig.  *  Am.  Dig.  K«r  No.  BmIm  *  Itep'r  ladoxM 

Digitized  by  Google 


STATE 


807 


and  protection,  and  to  tlw  doe  adminiBtratioii 
of  jnstice  (citiDg  4  Words  and  Phrases,  8605). 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  SI  82,  83,  88-«0;  Dee.  Dl;.  f  26.*] 

2.  Cbiminal  Law  (8  1001*)— Sshtewce— Sob- 

PBRSION  or  BxEOrmON— JUDICIAL  FOWEB. 

A  court  has  no  iwwer,  Inherent  or  other- 
wise, to  suspend  execution  of  m  sentence  dur- 
ing defendant's  good  beharlor. 

[Bd.  Note.— For  other  cases,  see  Crimtnal 
Taw,  Cent  Dig.  M  2664-2069;  Dec  Dig.  } 
1001.*] 

3.  Cbimirai,  Law  (I  1001*)— SranNOA-ly- 
VALiD  PnoTision— EmoT. 

A  void  proTieion  in.  a  judgment  that  sen- 
tence be  suspended  during  accused's  good  be- 
harior,  does  not  prevent  his  punishment 
tbousb  a  longer  period  of  time  than  that  for 
which  he  was  sentenced  has  elapsed  since  the 
sentence  was  imposed. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  2664-2608;  Dee.  Dig.  f 
lOOl.*! 

On  si^gestlon  of  error.  Orermled. 
For  formv  opizklon,  see  07  Soutb.  8. 

Potter  A  Hlndman  and  Borch  k  Strieker, 
for  appellaiit  Jas.  B.  McDow^  Asat.  Atty. 
Qen.,  for  the  Stata. 

SMITH,  J.  Appellant  snggeata  that  we 
have  confused  the  question  of  a  court's  pow- 
er to  snspend  the  imposition  of  a  sentence 
with  the  question  of  Its  power  to  suspend  the 
execution,  of  a  sentence  after  it  has  been 
Imposed.  As  the  first  question  Is  not  Involved 
herein,  we  will  pretermit  any  discussion 
thereof,  and  confine  onrselves  to  the  latter; 
that  Is,  the  power  of  a  court  to  snspend  the 
execntion  of  a  sentence  after  It  baa  been  im- 
posed. 

[1, 2]  Power  to  suspend  the  execution  of  Its 
sentence  has  not  been  conferred  upon  any 
eonrt  in  this  state  by  our  Constitution  or 
statutes,  and  consequently*  if  such  power 
exists  at  all.  It  must  be  one  of  the  Inherent 
powers  of  courts,  or  be  derived  from  the 
commfm  law.  The  Inherent  powers  of  a  court 
are  audi  as  result  from  the  very  nature  of 
its  orsanlzatioD,  and  are  essential  to  its  ex- 
istence and  protection,  and  to  the  due  ad- 
ministration of  Justice.  Watson  t.  Williams,* 
S6  Miss.  381;  In  re  Waugh,  32  Wasb.  50.  72 
Pac.  710;  8  Am.  ft  "Oag.  Ency.  Law,  23;  4 
Words  and  Phnues,  3606.  It  cannot  be  said 
that  powor  to  suspend  the  execution  of  a 
soitence  Is  essential  to  the  existence  or  pro- 
tection of  a  court,  or  that  It  Is  essential  to 
the  due  administration  of  Justice,  and  con- 
seqacotly  it  has  no  such  Inherent  power. 

At  common  law,  while  a  judgment  re- 
mained unreversed,  there  were  only  two 
metbods  by  which  its  execntion  could  be 
stayed  or  prevented:  First,  by  a  reprieve, 
which  merely  delayed  the  execution  of  the 
sentence;  second,  by  a  pardon,  which  oper- 
ated as  an  absolute  bar  to  Its  execution. 
The  power  to  pardon  was  never  claimed  or 
exercised  by  the  courts,  and  will  not  be  fur- 
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ther  considered  bm.  Reprteves  were  ot  IJiree 
kinds:  First,  ex  mandaUo  regis;  second,  ex 
arUtrlo  judlcis;  third,  ex  necessitate  legls. 
The  first  and  third  kinds  of  reprleres  have 
no  relevancy  here,  and  we  may  dismiss  them 
from  further  consideration.  Reprieves  ex 
arbitrlo  judlcis,  or  discretionary  reprieves, 
were  granted  by  tbe  courts  only  In  excep- 
tional cases,  to  prevent  abuses  of  their  pro- 
cess, and  to  prevent  irreparable  injustice 
from  being  done  to  defendants.  Some  of  the 
circumstances  under  which  this  power  was 
exercised  were,  as  follows:  "Wbere  the  de- 
fendant pleads  a  pardon,  wblcli,  though  de- 
fective in  point  of  form,  sizfflclently  mani- 
fests the  Intention  of  the  crown  to  remit  the 
sentence,  where  It  seems  doubtful  whether 
the  offense  Is  Included  In  some  general  act 
of  grace,  or  whether  it  amounts  to  so  high 
a  crime  as  tbat  cliarged  In  tbe  Indictment. 
The  judge  sometimes  also  allows  it  l>efore 
judgment,  or  at  least  intimates  his  intention 
to  do  so,  as  when  he  is  not  satisfied  with  the 
verdict,  and  entertains  doubts  as  to  the  pris- 
oner's guilt,  or  when  a  doubt  arises.  If  the 
crime  be  not  within  clergy,  or  when,  from 
some  favorable  circumstances,  he  intends  to 
recommend  the  prisoner  to  mercy."  2  Haw- 
kins, Pleas  of  the  Crown,  657  ;  2  Hale,  Pleas 
of  the  Crown,  412;  1  Cbltty's  Qrim.  Law, 
757;  Arcbbold's  Crlm.  Plead.  &  Prac.  206;  4 
Blackstone,  394.  This  right  of  the  court  did 
not  rest  on  any  express  authority  or  recog- 
nized principle,  but  stood  alone  on  ancient 
usage.   2  Dyer,  205. 

In  Bishop's  New  Crlm.  Proced.  (4tb  Ed.)  I 
1289^  it  Is  stated  tbat  "the  law  of  respite 
or  reprieve  appearg  to  apply  aloue  to  capital 
cases."  In  1  Chita's  Grim.  law,  677,  end 
Sterling  v.  Drake.  29  Ohio  St  467,  23  Am. 
Rep.  762,  tbe  statemrat  is  positive  that  re- 
prleTes  were  granted  only  In  capital  cases. 
As  all  of  tbe  early  eases  which  bare  come 
under  our  observation,  upholding  tbls  power 
of  the  court,  were  cases  wherein  the  death 
penalty  was  imposed,  It  may  be  that  tbe 
law  relative  thereto  applies  only  to  capital 
cas^  It  is  unnecessary,  however,  for  us 
to  so  bold  here,  for  tbe  reason  tbat  the 
power  to  suspoid  tile  execution  of  a  sent«ice 
was  never  exercised  or  claimed  by  the  courts 
at  common  law,  as  we  have  heretofore  stat- 
ed, except  when  necessary  to  prevoat  an 
abuse  of  their  process,  or  to  prevent  Ir- 
r^arable  injustice  from  being  done  a  de- 
fendant 

U  may  be  also,  as  some  courts  have  held, 
that  the  difference  between  our  present  crim- 
inal procedure  and  that  of  the  early  English 
courts  is  such  that  It  is  no  longer  neces- 
sary or  proper  for  the  courts  to  grant  re- 
prieves; but  It  is  unnecessary  for  us  to  ex- 
press  any  opinion  on  this  point,  for  the  rea- 
son that  tbe  reprieve  or  suspension  granted 
in  the  case  at  tmr  was  not  for  the  purpose  of 
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laerentbii  an  abuse  of  tbe  conrfs  pro  cess, 
or  to  prerent  taxj  tnjostlce  from  being  done 
appellant,  but  simply  tbat  It  might  be  held 
over  him  In  terrorem,  thereby  forcing  blm 
to  r^nin  from  farther  acts  of  lawleaenees 
and  to  become  a  more  law-abiding  (dtlaen. 
Since  the  "great  aid  of  panl^uneit  la  not 
the  expiation  or  atonement  of  the  ofCmse 
committed,  bat  the  prevention  of  future  of- 
fenses of  the  same  kind,"  It  may  be  tbat 
courts  onght  to  poBsess  the  power  within 
certain  limits  to  snspend  the  aecatlon  of  a 
sentence  dnrlng  good  behavior^  bat  tbe  ques- 
tion before  as  la  not  what  power  the  courts 
ought  to  hare,  but  what  their  power  In  fact 
Is.  Among  tbe  cases  upholding  the  foregoing 
views  are  gpencer  v.  State  (Tenn.)  140  S.  W. 
507;  State  y.  Abbott,  S7  S.  C.  466,  70  S.  E. 
6,  32  L.  R.  A.  (N.  S.)  112;  In  re  Webb,  8d 
Wis.  864,  62  N.  W.  177,  27  L.  R.  A.  866,  4a 
Am.  St.  Rep.  846;  Tanner  v.  Wiggins,  64 
Fla.  203,  46  South.  459,  14  Ann.  Cas.  718. 

We  have  examined  all  the  cases  called  to 
our  attention  which  are  in  real  or  apparent 
conflict  with  the  views  here  expressed,  and 
have  re-examined  those  cited  in  support  of 
our  former  opinion,  and  find  that  all  of 
them  are  either  not  In  point  or  were  decided 
upon  a  misconception  of  the  inherent  powers 
of  a  court,  or  of  what  the  common  law  upon 
this  point  was.  In  State  v.  Crook,  115  N.  O. 
760,  20  S.  B.  513.  29  L.  B.  A.  260,  which  was 
a  case  involving  the  power  of  the  court  to 
'suspend  the  imposition  of  a  sentence  and  not 
of  the  execution  thereof,  tbe  court,  in  up- 
holding the  power  of  tbe  lower  court  so  to 
do,  frankly  stated  that  It  could  find  no  prece- 
dent to  support  Its  decision.  We  are  there- 
fore of  the  opinion  that  we  erred  in  holding 
that  the  lower  court  had  Inherent  power,  or 
any  power  at  all,  to  suspend  tbe  execution 
of  a  sentence  during  the  good  behavior  of 
a  defendant 

[31  It  does  not  follow  from  this,  however, 
that  appellant  must  now  go  unpunished. 
Tbat  portion  of  the  Judgment  which  directed 
"that  tbe  }all  sentence  be  suspended  during 
the  good  behavior  of  tbe  defendant"  was 
void,  and  the  defendant  could  have  be^  taken 
Into  custody  immediately  upon  the  rendition 
of  the  Judgment  The  postponement  of  his 
liuprlsonnient  was  presumably  with  his  con- 
sen^  for  It  does  not  appear  that  he  at  any 
time  reqnested,  as  he  had  the  right  to  do, 
to  be  taken  Into  custody,  and  consequently 
he  cannot  now  object  to  being  called  upon 
to  serve  it  "Gtmcensus  tollit  errorum."  Gib- 
son V.  State,  68  Miss.  241,  8  South.  829.  It 
is  Immaterial  that  a  longer  period  of  time 
than  that  for  which  appellant  was  sentenced 
has  ^psed  since  the  sentence  was  imposed. 
While  at  large  under  this  void  order,  to 
which  he  did  not  object,  appellant  was  in 
the  same  situation  that  be  would  have  been, 
had  he  simply  escaped  from  custody.  In 


such  case  Ow  sentence  Is  not  satisfied  until 
it  haa  bera  actually  served.  Bz  parte  Bell. 
56  Mlaa.  282 ;  1  Bishop's  Crlm.  Froced.  (4th 
Ed.)  1S84;  Spencer  v.  State  (Tenn.)  140  S.  w. 
697;  State  v.  Abbott  87  S.  a  460^  70  S.  E. 
6,  8S  H  B.  A.  (N.  S.)  1X2;  MiUer  t.  Evans. 
115  Iowa.  101,  88  N.  W.  198.  66  L.  B.  A.  101, 
ei  Am.  St  Rep.  143;  Neal  v.  State,  104  Ga. 
500,  80  S.  E.  858,  42  I*.  B.  A.  190,  60  Am. 
St  Bep.  176;  Tanner  ▼.  Wiggins,  64  Fla.  203. 
45  South;  469.  14  Ann.  Cas.  718. 

We  have  carefully  examined  the  cases  ctt- 
ed  In  opposition  to  this  view,  and  think  they 
were  erroneously  decided.  In  our  former 
opinion  we  held  that  the  exercise  by  the 
courts  of  the  power  to  suspend  tbe  execution 
of  a  sentence  was  not  in  conflict  with  that 
clause  of  our  Constitution  which  gives  to  tbe 
GoTemor  the  power  "to  grant  reprieves  and 
pardons" ;  but  since  we  have  ascertained 
that  the  court  below  bad  no  power  to  sus- 
pend the  execution  of  appellant's  sent^ce, 
it  now  becomes  unnecessary  for  us  to  ex- 
press any  opinion  upon  this  point  and  all 
that  was  said  in  our  former  opinion  relative 
thereto  is  hereby  withdrawn. 

The  suggestion  of  error  la  overruled. 


BICHELBERGEB  v.  COOPER    (No.  15^14.) 

(Supreme  Court  of  MissisBippl.     March  11, 
1912.) 

Befobkation  or  Inbtbuioerts  (I  36*}— Deeds 

—Mistake. 

Where  complainant  claimed  that  when  he^ 
conveyed  certain  land  to  defendant  H  was 
agreed  that  complainant  was  not  tbe  sole  owb- 
er  of  one  of  the  tracts,  and  that  be  was  cob- 
veying  only  his  interest  therein,  that  he  left 
the  preparation  of  the  deed  to  defendant  who- 
was  an  attorney,  and  assumed  that  it  would 
be  drawn  according  to  their  agreement  but 
tbat  instead  the  deed  contained  a  warranty  of 
title  as  to  both  tracts,  and  defendant  bad 
refused  to  pay  tbe  purchase  price  iKcause  of 
an  alleged  breach  of  such  warranty,  a  bill  al- 
leging such  facts  sufficiently  stated  a  case  for 
equitable  relief  in  tbe  reformation  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Reformation 
«f  Instruments.  Cent  Dig.  U  141-146:  Dec. 
Dig.  {  86.*] 

Appeal  from  Chancery  Court  Scott  Coon-. 
1y;.  Sam  Whitman,  Jr.,  Chancellor. 

Action  by  W.  H.  Elchelberger  against  A. 
W.  Cooper.  From  a  decree  dismissing  tlie 
bill,  complainant  appeals.  Beveraed  and  re- 
manded. 

Appellant  was  complalnaiit  In  tbe  court 
below,  and  appellee  was  detaidant  The  case 
comes  to  the  Supreme  Gonrt  from  a  decree 
overruling  complainant's  demurrer  to  defend- 
ant's plea  to  the  jorladlctlon  and  dlamlsslng 
the  original  amended  bUIa  id  complaint  Tbe 
pleadings  dlschwe  the  fbUowlng  facta:  On 
August  27,  1904,  the  appellant  ccmveyed  hr 
warranty  deed  to  appdlee  two  tracts  of  land 
in  Scott  ooanty,  Mlas. ;  one  tract  otmtainlDg 


•m  other  «aM  sm  same  topic  and  aacUon  NUMBOR  In  Dm  Dig.  *  in.  Dig.       No.  B«1m  *  Bep'r  ladtua 

Digitized  by  Google 


UIhl) 


KENNmeroK  heminowi.t 


809 


16  acres  and  llie  ottwr  ocmtalnlng  81  acKs. 
Tbe  conslderatkm  wu  $000 ;  the  deed  redt- 
Ihe  tliat  it  waa  paid.  At  tlie  time  tbe  deed 
was  executed,  appellee  ezeented  bis  note  for 
$450.  dne  November  IS,  1906.  with  10  per 
cent:  Interest  from  date  nnUl  paid.  Tbe  note 
recites  on  Its  face  tbat  It  is  for  tbe  land  con- 
veyed by  tbe  said  deed:  Tbe  note  was  not 
paid  wboi  due  and  some  time  tbereafta,  to 
wit.  December  4.  1000.  appellant  filed  a  MU 
In  cbancery  for  tbe  purpose  of  foreeloslng  bis 
vendor's  lien  upon  said  property  for  tbe  bal- 
ance of  tbe  pnrdiase  mon^.  as  evidenced  by 
said  note,  togetber  wltb  Interest  tbereon ;  tbe 
bill  of  complaint  praying  tbat  Uie  said  prop- 
erty sbonld  be  sold  and  applied  to  tbe  satis- 
faction of  tbe  Indebtedness,  and  praying  also 
for  general  r^ef. 

Defendant  answered,  admitting  tbe  trans- 
action, and  enterliv  a  genmil  denial  of  tbe 
allegations  of  tbe  bill,  and  alleging  that  com- 
plainant bad  r^ffeaented  tbat  be  bad  a  pw^ 
feet  title  to  tbe  proper^,  wbereas  other  par> 
ties  bad  an  interest  In  <me  of  tbe  tracts  of 
land ;  tbat  defaidants  bad  snbseqnentily  sold 
to  one  Dntikwortb  all  of  mid  property,  and 
given  him  bond  for  title,  before  be  discovered 
that  there  were  ontstudlng  claims  i^ainst 
It,  and  tbat  jxpoa  discovering  this  be  bad 
filed  salt  to  perfect  the  tlUe.  but  bad  subse- 
quently obtained  (initdaims  fn>m  the  claim- 
ants :  tbat  tbereaftra  be  disoovored  tbat  oth- 
er parties  claimed  an  interest  in  the  prop- 
erty, and  be  bad  filed  another  anlt  to  perfect 
tbe  title,  which  was  still  pending;  and  tbat 
be  bad  an  agreement  wiUi  comidainant  tbat 
whatever  tbe  costs  of  perfecting  tbe  title 
amoimted  to  dundd  be  deducted  from  any 
balance  dne  comidaiaant  by  d^endant  Be 
fnrtber  states  tbat  he  would  not  be  protected 
on  bis  warranty  until  Us  title  is  perfected ; 
tbat  a  vendor's  lien  was  not  reserved  by  conn 
plalnant  when  be  sold  Ibe  same  to  tbe  de- 
fendant ;  and  tbat  when  the  title  Is  perfact- 
ed,  if  anything  Is  dne  complainant,  it  will  be 
paid. 

Thereafter,  by  leave  of  the  court,  com- 
plainant, who  avers  that  be  bad  just  been 
advised  tbat  tbe  property  bad  been  conv^ed 
away  by  tbe  defendant,  filed  an  amended 
bill,  stating  tbat  It  was  understood  between 
bim  and  tbe  dtfoidsnt  tbat  complainant  was 
not  tbe  sole  owner  of  the  smallw  of  the 
tracts  of  land,  certain  of  bis  r^tives  having 
an  undivided  Interest  tbereln,  and  tbat  be 
only  conveyed  bis  Interest  to  said  smaller 
tract,  and  tbat  be  bad  left  tbe  preparation 
of  tbe  deed  to  the  defendant,  who  was  an 
attorney,  and  assumed  tbat  It  was  drawn  in 
accordance  with  their  agreement,  and  prayed 
for  a  r^rmatlini  of  the  instmment.  and  for 
a  sale  of  the  property  to  satisfy  bis  Uen. 

To  this  ammded  Mil  tbe  defendant  filed 
a  plea  to  the  jurisdiction,  setting  up  tbe  Act 
tbat  be  bad  no  Interest  In  tbe  land,  having 
conveyed  ssme  to  Duckworth,  who  was  an 


Innocent  purchaser  for  valve,  without  notice 
that  tbe  title  was  not  perfect,  and  that  the 
chancery  court  la  <  without  jurisdiction  to 
render  any  decree  in  said  cause  affecting  said 
land;  that  whatew  rl^t  of  action  com- 
plainant might  have  la  eEclustvely  cognisable 
In  a  court  of  common-law  jurisdiction. 

To  this  plea  complainant  d«nurred  <ai  the 
grounds :  (1)  That  the  plea  stated  no  com- 
plete defense;  (2)  that,  since  the  bill  asks 
for  reformation  of  tbe  contract,  equity  has 
original  Jurisdiction ;  ^  that  when  jurisdic- 
tion Is  obtained  for  one  purpose.  It  will  be 
retained  for  complete  relief;  (4)  that  the 
plea  does  not  deny  that  complainant  Is  enti- 
tled at  least  to  a  portion  of  the  relief  prayed 
for. 

Issue  was  jMned,  and  tm  the  hearing  tbe 
chancellor  overruled  the  donurrer,  sustain- 
ing the  plea,  and  dismissing  the  bills. 

WatklDs  &  Watklus,  for  appellant  B.  L. 
Bullard,  for  appetlea 

WHITFIELD,  C.  The  chancery  court  had 
jurisdiction.  In  tbe  case  made  by  this  record, 
to  reform  the  deed  between  Elchelberger  and 
Cooper,  if  the  proof  warranted  any  refor- 
mation, and  then  to  adjust  the  eaultles  be- 
tween the  parties,  and  enter  a  decree  for  tbe 
.one  or  tbe  other,  as  tbe  evidence  might  war- 
rant, on  the  matters  growing  out  of  the  war- 
ranty on  the  one  band  and  tbe  coats  to  Coop- 
er of  getting  In  the  outstanding  claims  on 
tbe  other, 

PER  CURIAM.  The  above  opinion  Is 
adopted  as  the  opinion  of  the  court,  and  for 
the  reasons  therein  Indicated  tbe  decree  Is 
reversed,  and  the  cause  remanded,  to  be  pro- 
ceeded with  In  accordance  with  this  opinion 


KBNNINOTON  v.  HEMINOWAT  et  aL 
(No.  16.801.) 

(Supreme  Ciourt  of  MIssIsBlppl.  Feb.  12, 1012. 
Saggestlon  of  Error  Overroled  March 
U«1012.) 

1.  FBATmrUNT  OONVETAHCn  (I  104*)  — 
TBAHsnCBS  —  TAUnXXT— STATnTBB~"OOOD8 
ARD  OUTnLS." 

Gifts  of  necessary  wearing  apparel  and 
personal  omaments  a  husband  to  his  wife 
are  not  within  Code  1906,  {  2S22,  providing 
that  a  transfer  of  "gooda  and  chattels"  be- 
tween bnaband  and  wife  is  invalid  as  against 
third  persons,  unless  in  writing  and  acknowl- 
edged and  filed  for  record  as  a  mortgage;  the 
object  of  tbe  statute  being  to  prevent  the  per- 
petiation  of  frauds  by  pretended  transfers  be- 
tween hDsbaod  and  wife,  without  affecting  the 
dnty  of  a  husband  to  support  his  wife  in  a  way 
suitable  to  her  station  and  his  condition  in 
life. 

[Ed.  Note. — For  other  caaes,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  837-344;  Dec.  Dig. 
i  104* 

For  other  definitions,  see  Worda  and  Phras- 
es, vol.  4,  pp.  3180-3137;  voL  8,  p.  7678.] 
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2.  StatCteb  (1 181*)— CoHBiBDonow— Legib-  : 
ukTivi  Intent. 

court  in  construint  a  statute  most : 
fleek  the  real  intention  of  the  Leglslatore,  and 
then  adopt  soch  interpretation  as  will  give 
effect  thereto,  though  the  interpretation  may 
be  l>e7ond  or  withtn  the  mere  letter  of  the 
statute. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
CeDt.  Dig.  II  259,  268;  Dec.  Dig.  1  181.*] 

Appeal  from  Citaancery  Court,  Hinds  Coun- 
ty; G.  O.  I^ell,  Cbaucellor. 

Suit  By  B.  B.  Eennlngtou  against  T.  W.  Hem- 
ingmy,  and  othen.  Vtom  a  decree  of  dls- 
mlBsal,  complainant  appeals.  Affirmed. 

In  1882  T,  W.  Hemingway  married  Mrs. 
13.  I*  Catchings,  and  they  lived  together  as 
husband  and  wife  until  1907,  when  they  were 
divorced.  In  the  year  1903,  while  they  were 
lining  together,  and  while  Hemingway  was 
solvent  and  In  a  prosperous  condltlOD,  he 
gave  his  wfe  a  diamond  ring  worth  about 
^700,  which  sbe  Itept  after  they  were  divoro- 
«d,  with  his  full  knowledge  and  consoit,  and 
which  she  wore  as  a  personal  ornament  In 
the  year  1908  Mrs.  Catchings,  who  had  then 
been  divorced  from  Hemingway,  pledged  the 
Ting  with  a  bank  In  Jackson  as  security  for 
a  loan.  The  money  was  loaned  Mrs.  Catch- 
ings without  knowledge  of  the  fact  that  the 
ring  had  been  given  her  by  her  husband,  and 
without  knowledge  that  Hemingway  had  ever 
■owned  It,  or  that  he  was  indebted  to  the 
.appellant  In  November,  1909.  the  appellant 
Kennlngton,  obtained  a  Jm^ment  against 
Hemingway,  and  enrolled  the  same  on  De- 
cember 11,  1909.  Afterwards,  on  April  12, 
1910,  Hemingway  was  adjudicated  a  bank- 
rupt, and  a  trustee  appointed  to  take  charge 
of  his  estate. 

Afterwards  the  appellant  filed  a  bill  In 
chancery  against  Hemingway,  Mrs.  Catch- 
-Ings,  the  bank,  and  the  trustee  of  the  bank- 
rupt estate  of  aald  Hemingway,  as  partly 
defendant  Later,  Mrs.  Catchings  having 
died,  the  suit  was  revived  against  the  admin- 
istrator of  her  estate.  The  prayer  of  the  bill 
was  that  the  court  adjudicate  the  rights  of 
the  various  parties  to  the  ring  held  by  the 
bank,  and  that  the  judgment  against  Hem- 
ingway in  favor  of  Kennlngton  be  decreed  to 
-be  a  Hen  upon  said  ring,  and  that  said  ring 
be  sold  to  satisfy  the  Uen.  Appellant  con- 
tends that  the  gift  by  Hemingway  to  bis  wife 
■of  this  ring  Is  in  violation  of  section  2294  of 
the  Code  of  1892,  requiring  gifts  between  hus- 
band and  wife  to  be  In  writing  and  acknowl- 
et^ed  and  recorded,  In  order  to  be  valid 
ngalnat  dalma  of  third  persons. 

Mayes  &  Longstreet,  for  appellant  Wat- 
kins  &  WatklDs  and  Jotun  B.  Blcketts,  for 
appellees. 

SMITH,  J.  [11  One  of  the  qtieations  pre- 
sented by  this  record,  and  which,  If  answered 
in  the  affirmative,  will  dispose  of  the  whole 
case,  is  this:  Is  a  gift  by  a  husband  to  the 


wife  of  a  personal  ornament — in  this  in- 
stance, a  diamond  ring — "valid  as  against 
any  third  person,"  vrhea  sach  gift  Is  not  evi- 
doiced  by  a  wrltt«a  instrument  acknowl- 
edged and  recorded  as  provided  by  section 
2294  of  the  Code  of  1892,  the  same  being  sec- 
tion 2522  of  the  Code  of  1906?  In  the  case 
at  bar  the  ring  was  given  to  the  wife  eight 
years  prior  to  the  Institution  of  this  suit  at 
a  time  when  the  husband  was  solvent  and 
without  any  intention  on  his  part  of  defraad- 
Ing  any  one.  This  section  Is  as  follows :  "A 
transfer  or  conveyance  of  goods  and  chattels, 
or  lands  or  any  lease  of  lands,  betweoi  bos- 
baud  and  wife,  shall  not  be  valid  as  against 
any  third  person,  unless  the  transfer  or  con- 
veyance be  In  writing  and  acknowledged  and 
filed  for  record  as  a  mortgage  or  deed  of 
trust  Is  required  to  be;  and  possession  of 
the  property  shall  not  be  equivalent  to  filing 
the  writing  for  record,  but  to  affect  third 
persons,  the  writing  must  be  filed  for  rec- 
ord." The  words  "goods  and  chattels"  are 
ordinarily  broad  enough  to  cover  all  personal 
property;  and  if  the  statute  Is  to  be  inter- 
preted literally,  all  gifts  of  personal  prop- 
erty, Including  necessary  wearing  ai^tard 
and  ornaments  for  the  person,  made  by  a 
husband  to  the  wife,  must  be  by  a  written 
Instrument;  admowledged  and  recorded ;  and 
In  that  event  the  fact  that  the  wearing  ap- 
parel of  every  person  Is  exempt  from  execu- 
tion or  attachment  would  not  aid  the  wife, 
for  as  against  any  third  person  such  wear- 
ing apparel  would  be  dealt  with  as  if  It  re- 
mained the  property  of  the  husband.  If  this 
is  the  meaning  of  the  statute.  Its  absurdity 
Is  manifest,  and  that  the  Legislature  intended 
such  a  result  Is  Inconceivable 

[2]  After  the  enactmoit  of  tbls  statute  it 
still  remained,  as  It  had  always  been,  tbe 
i^l  and  moral  duty  of  the  husband  to  sup- 
port his  wife  In  a  way  suitable  to  her  situa- 
tion and  his  condition  in  life.  In  order  to  do 
this  he  must  among  other  things,  give  her 
necessary  wearing  apparel,  and  ought,  so  far 
as  his  means  will  permit  and  within  the  lim- 
its of  a  wise  economy,  to  give  her  such  per- 
sonal ornaments  as  good  taste  and  tbe  usage 
of  the  society  in  which  sbe  moves  demands. 
If  the  innumerable  gifts  which  be  most  make 
her  in  discharging  this  dnty,  If  the  transfer 
of  each  article  of  clothing  and  each  personal 
ornament  must  be  by  a  written  instrument 
acknowle^^  and  recorded,  the  statute  re- 
quiring It  would  not  only  be  an  absurd  one. 
but  would  be  unreasonable,  and  would  result 
In  such  great  tnccmvenience  and  expense  as 
to  be  Intolerable.  L^islators  must  be  pre- 
sumed to  be  reasonable  and  sane  men,  "and 
to  Intend  the  natural,  direct  and  probable 
consequences  of  their  acts,  that  these  shall, 
not  be  absurdly  or  tinreasonaUy  c<»istnKd. 
and  therefore  that  they  intend  to  avoid  ab- 
surdities and  nonsense."  4  Hughes.  Grounds 
and  Rudiments  of  the  Law.  1104.  If,  tbwe- 
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fore,  wearing  apparel  and  personal  oma- 
m«it8  can  be,  consistent  wltli  tbe  rules  of 
construction,  excluded  from  the  operation  of 
ttalB  statute,  It  becomes  our  doty  to  do  so. 
Railroad  Co.  BempMll,  85  Miss.  17;  In- 
grabam  t.  Speed,  30  Miss.  410;  Board  of  Ed- 
ucation T.  Railroad.  72  BOss.  2S6,  16  Sontb. 
489;  2  Lewis'  Sotb.  Statutory  Conatruetlon 
(2d  Ed.)  H  488-490,  and  antboritles  tbere  cit- 
ed; 86  Gyc  1108.  At  tbe  same  time,  we 
must  bear  in  mind  tbat  tbe  enactment  of  a 
wise  or  a  foollsb  statute  is  for  tbe  determina- 
tion, not  of  tbe  conrtSt  tmt  of  tbe  lawmakws ; 
and  when  tbe  Intention  ot  tbe  lawmakers  is 
clearly  understood,  tbe  statnte  most  be  en- 
forced as  wrlttoi,  It  mattera  not  to  what  ab- 
surd results  such  enforcement  may  lead. 

Human  language  Is  not  a  perfect  veblde 
for  oonT^lng  though^  and  it  fteqaenUy  hap- 
pens that  words  naed  have  a  broader  or  nar- 
rower meaning  than  that  Intended  by  the 
person  using  them.  One  of  the  maxUns  of 
tbe  common  law,  tberettae.  Is  "verba  Intui- 
tloni  debent  inserrlrew**  (Words  are  to  be 
governed  1^  tbe  intention.)  As  was  said  by 
this  court  in  Board  at  Bdncatlon  v.  Ballroad 
Co.,  supra :  "It  is  fiuniliar  learning  that,  In 
tbe  constmetion  of  statutes,  courts  diiefly 
desire  to  reach  and  know  tbs  real  Inteattlon 
of  tbe  framers  of  the  law,  and,  readilng  and 
knowing  1^  then  to  adopt  that  interpretatloD 
wbldi  will  me^  tlie  real  meaning  of  the  heg- 
iBlatnre,  though  siuib  interpretation  may  be 
beyond  or  within,  wider  or  narroww  than, 
the  mere  letter  vC  the  enactmoit'*  The  courts 
have  r^>eatedly  given  the  words  "goods, 
wares,  and  merdiandise,"  as  they  appear  lii 
various  statutes,  a  broad  or  restricted  mean- 
ing, according  to  tbe  context  and  tbe  evident 
purpose  of  the  statutes.  See  autlunrltles  cit- 
ed in  20  Oyc.  1272;  14  A.  &  S.  Biicy>  of  Law. 
1079.  The  object  of  tbe  statute  was  to  pre- 
vent tbe  prepetiation  of  frands,  by  means  of 
pret^ded  transfers  of  property  between  hus- 
band and  wife.  Oregory  v.  Dodds,  60  Mss. 
540-  The  number  of  frauds  that  could  be 
perpe^ted  means  of  pretended  gifts  by 
hustHuds  to  wives  of  wearing  apparel  and 
personal  ornaments  is  so  Infinitesimal  in 
comparison  with  the  number  of  such  gifts 
that  mnst  be  made  by  husbands  In  tbe  dis- 
cbarge of  tbe  duty  to  support  their  wives, 
and  tbe  Inconvenience,  expense,  and  abenrd- 
Ity  of  evidencing  snch  gifts  by  a  wrlttoi  In- 
strument, acknowledged  and  recorded.  Is  so 
great,  that  the  conclusion  Is  Irresistible  that 
tbe  Legislature  did  not  int^d  to  Include  such 
gifts  within  tbe  meaning  of  the  words  used 
In  the  statuta  In  Queen  v.  Clarence,  L.  R. 
22  Q.  B.  Div.  65,  It  was  said  by  Lord  Cole- 
ridge tbat  "in  such  a  matter  as  the  construc- 
tion of  a  statute  if  the  apparent  lo^cal  con- 
struction of  Its  language  leads  to  results 
which  It  is  impossible  to  believe  that  those 
who  framed  or  those  who  passed  tbe  stat- 
ute contemplated,  and  from  which  one's  own 


Judgment  recoUa,  there  Is  In  my  oplnlm  good 
reason  for  believing  that  the  construction 
which  leads  to  such  results  cannot  be  tbe 
true  construction  of  the  statute." 

Tbe  question  propounded  in  the  banning 
of  this  opinion  must  therefore  be  answered 
in  the  afflrmatlTe,  and  tbe  decree  of  tbe 
court  below  mnst  be  affirmed. 


HOGGBTT  V.  STATE.    (No.  15,544.) 

(Supreme  *  Court  of  Mississippi.    March  11, 
1912.) 

L  Gbiuinal  La.w  ({  982*)— Suspension  of 
Sentznck  —  BiOHT  or  Accttsed  to  Cou- 

FLAIN. 

One  who  does  not  object  to  the  saspen- 
sioQ  of  a  sentence,  which  is  merely  the  con- 
tinuation of  the  case  for  sentence  at  a  subse- 
quent time,  may  not  complain  at  a  subsequent 
term  that  the  court  has  no  authority  to  sus- 
pend sentence,  and  tbat  by  doing  so  ft  lost  Ju- 
risdiction to  proceed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $S  2500,  2501;  Dec.  Dig.  I 
982.*] 

2,  OsnciNAi.  Law  ({  982*)--Suspsnbion  or 

Sbntenob— Void  Provisions. 

A  proviso,  is  an  order  suspending  sentence, 
that  accused  leaves  and  remains  away  from 
the  county,  is  void. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^^^Gent.  Dig.  H  2500,  2601;  Dee.  Dig.  I 

8.  Crxionax,  liAW  (I  982*)— SnsPsirsiON  or 

Sentekcb— PowEB  or  COUBT. 

A  court  of  record  has  no  power  to  indefi- 
nitely suspend  sentence  after  plea  or  verdict  of 
guilty;  and,  where  accused  did  not  object,  the 
court  at  a  later  term  may  Impose  sentoice. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  U  2500^  2601;  Dec.  Dig.  | 
082.*] 

On  suggestion  of  error.  Overruled. 
For  former  opinion,  see  67  South.  9. 

SMITH.  J.  Appellant  having  entered  a 
plea  of  guilty  to  an  indictment  charging  her 
with  tbe  unlawful  sale  of  intoxicating  liquor, 
tbe  court,  instead  of  Imposing  sentence  Im- 
mediately, ordered  that  the  same  be  suspend- 
ed.  "provided  the  defendant  leaves  and  re- 
mains away  from  Forrest  county,  Miss."  At 
a  later  term  of  tbe  court,  on  motion  of  tbe 
district  attorney,  sentence  was  Imposed  up- 
on appellant  on  this  plea  entered  at  tbe  for- 
mer term.  From  this  last  judgment  this  ap- 
peal is  taken. 

[1]  Her  complaint  Is  that  tbe  court  was 
without  authority  to  suspend  the  Imposition 
of  the  sentence,  and  tbat  by  liaving  done  so 
it  has  lost  Jurisdiction  to  proceed  further  In 
tbe  cause,  and  that,  If  mistaken  In  this,  the 
second  Judgment  was  entered  without  any 
evidence  being  Introduced  tending  to  show 
that  she  had  failed  to  leave  and  remain  away 
from  Forrest  count?.  Suspending  the  im- 
position of  a  sentence  Is  nothing  more  than 
a  continuance  of  a  case  after  plea  or  verdict 
of  guilty  for  sentence  at  a  later  time.   It  Is 
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unnecessary  for  ns  to  decide  what  the  rie^ts 
of  appellant  would  have  been,  had  the  court 
below  arbitrarily  and  orer  her  objection  con- 
tinued her  case  after  her  plea  of  gnllty  had 
been  entered  for  sentence  at  a  sobseqaent 
term,  for  the  reason  that  appellant  did  not 
object  to  this  course  being  pursued,  and, 
consequently,  she  cannot  now  complain  there- 
at. "Concensna  tollit  errorem."  Gibson  v. 
State,  6S  Miss.  241,  8  South.  329. 

[2, 1]  The  proTlso  contained  In  the  order 
suspending  the  sentence  was  Told.  What 
was  this  day  said  In  the  case  of  Fnllo^  t. 
State,  07  South.  80G,  relative  to  tbe  power  of 
a  conrt  to  suspend  the  execution  of  a  sen- 
tence, applies  with  equal  force  to  the  power 
of  the  court  to  Indefinitely  suspend  the  Im- 
position of  a  sentence  after  plea  or  rerdlct 
of  guilty.  The  case  remained  In  tbe  same  at- 
titude, therefore,  aa  If  it  bad  simply  been 
continued  for  sentence  with  appellant's  con- 
sent 

It  does  not  appear  that  appellant  was  in- 
duced to  plead  guilty  by  reason  of  any  ex- 
pectation on  her  part  that  the  Imposition  of 
sentence  would  be  suspended.  What  her 
rights,  therefore,  would  have  been,  in  that 
state  of  case,  la  not  here  tnvolTed. 

Suggestion  of  error  overruled. 


HOOGETT  T.  STATE.    (No.  16,645.) 

(Supreme  Conrt  of  MisBissippi.    March  11, 
1912.) 

On  anggestlott  (tf  error.  Orerraled. 
For  former  opinion,  aee  67  South.  9. 

SMITH,  X  This  case  is  controlled  hj  the 
oplaion  this  day  delivered  In  the  case  of  Emma 
Hoggett  V.  State  (No.  10,644)  67  South.  811. 

Suggestion  of  error  overruled. 


HOGOSTTT  T.  STATE.    (No.  10,540.) 

(Supreme  Court  of  Hisslsslpi^    Blareh  11, 

1912.) 

CsiianAL  Law  (|  1211*)— PmriSHUin^SEo- 

OND    OB    SUBSEqUBKT    OtTBNSSS  —  InDICT- 

To  jnetify  a  greater  punishment  for  a 
second  or  subsequent  offense  tiian  la  imposed 
for  the  first  offense,  the  indictment  must  aUege 
that  the  offense  Is  a  second  or  subseqaent  of- 
fense, or  it  will  be  deemed  a  first  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f  3802;  Dec  Dig.  S  1211.*] 

On  snggestioo  of  error.  Sustained,  and 
judgment  of  trial  conrt  reversed,  and  cause 
remanded  for  proper  sentence. 

For  former  opinion,  see  67  South.  9. 

SMITH,  J.  Appellant  having  entered  a 
plea  of  guilty  to  an  Indictment  charging  her 
with  vagrancy,  the  court,  Instead  of  Impos- 
ing sentence  immediately,  ordered  that  sen- 
tence be  "suspraded,  on  payment  of  costs, 
Ro  long  as  defendant  remains  out  of  the 


state."  At  a  later  term  of  the  conrt  the  fol- 
lowing  Judgment  was  rendered  on  appellants 
plea  of  gulltr :  "Comes  the  district  attorn^, 
who  prosecutes  for  the  state,  and  it  appear- 
ing to  the  court  that  the  defendant  had  al- 
tered a  plea  of  gnllty  to  said  charge  at  a 
former  term  of  this  court  and  that  sentence 
had  been  suspended  during  good  behavior, 
and  It  further  appearing  to  the  court  that 
the  defendant  has  been  guilty  of  Illegal  con- 
duct, it  is  therefore  considered  by  the  conrt 
that  the  defendant  be  sentenced  to  Jail  for 
90  dasrs,  and  pay  all  cost  and  stand  commit- 
ted until  paid;  60  days  of  said  sentence  Is 
suspended  during  the  time  defendant  remains 
away  from  Hattlesburg,  Miss." 

This  case  is  controlled  by  the  opinion  this 
day  roidered  in  Emma  Hoggett  v.  State, 
except  diat  the  sentence  Imposed  upon 
appellant  was  that  provided  for  a  second 
conviction  of  the  crime  of  vagrancy,  and 
her  plea  of  gnllty  was  to  an  Indictment  whidi 
contained  no  allegation  that  she  had  been 
theratofOre  omvlcted  of  a  similar  ofTense. 
**WIiere  a  grutter  punishment  may  be  inflict- 
ed for  a  second  or  subseqaoit  violation  of  a 
penal  law  than  for  the  first  the  fact  that  the 
offense  la  a  second  or  snbsequent  violation 
mnst  be  directly  averred  in  the  information 
or  indictment,  to  Justify  the  increased  pnn- 
ishment;  else  it  will  not  be  considered  as  an 
offense  for  which  the  increased  punishment 
can  be  inflicted,  but  wtU  be  deemed  to  be 
the  flrst  offense."  10  Ency.  of  PL  A  Pr.  4S9; 

22  cyc.  see. 

The  snggeatton  of  error  la  soatained,  the 
Judgment  of  the  court  below  reversed,  and 
the  cause  remanded  for  proper  sentence^ 


GRIFFIN  V.  STATR    (No.  15,411.) 

(Supreme  Conrt  of  liississippi.   Dec.  18,  lOlL 
Suggestion  of  Error  Overruled  March  11, 
1912.) 

Appeal  from  Circuit  Court  Hinds  Coontr; 
W.  A,  Henry,  Judge. 

Jim  Griffia  was  convicted  Of  grand  larccaj. 
and  appeals.  Affirmed. 

Flowers,  Alexander  &  Whitfield  and  Burch  & 
Strieker,  for  appellant  Carl  Fox,-  for  the 
State. 

PER  OUKIAIi.  Affirmed. 


ILLINOIS  CENT,  a  CO.  v.  HATNIE. 
(No.  16,294.) 

(Supreme  Court  of  Mis^ssippl.  March  11, 
1912.) 

Appeal  from  Circuit  Court  Lincoln  Cooot;; 
D.  M.  Miller,  Judge. 

Action  by  Walter  G.  Haynle  ag^nst  the  Illi- 
nois Central  Railroad  Compcuny.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Mares  &  Longstreet  for  appellant  Oem  V. 
Ratcuff  and  Qreen  &  Green,  for  appellee. 

PER  CURIAM.  Afllrmed. 
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ILLINOIS  CENT.  B.  CO.  t.  BINOOLD. 
(No.  10,668.) 

(Sapreme  Coart  of  BiissiaaippL  March  12, 
1912.) 

Appeal  from  Circuit  Court,  Carroll  County; 
O.  A.  McLean,  Judse. 

Action  by  A.  D.  Bingold  againat  the  IlUnola 
Central  Railroad  Companj.  Judgment  for 
plaintUt  and  defendant  lytpeab.  Diamiaaed. 

FEB  CUBZAll   Appeal  dlamlsaed. 


ILLINOIS  CENT.  B.  CO.  t.  JOSLIN. 
(No.  16JJ17.) 
(Supreme  Court  of  Missisfllppi   March  12, 
1912.) 

from  Orcoit  Conrt,  Panola  County; 
w.  A.  Boane,  Jndge. 

Action  by  &  L.  Joslin  against  the  niinoia 
Central  B^Sroad  Company.  Judgment  for 
irfaintlff,  alid  defmdamt  appeals.  iHamissed. 

PEIB  CURIAM.   Appeal  dlamiised. 


PACKABD  T.  BOTHENBBBO.   (No.  16A98.) 

(Buprama  Oonrt  of  MiaeiadppL  Sbreh  11, 

1912.) 

Appeal  from  drcoit  C!ourt,  Lauderdale  Coun- 
ty: jno.  It.  Buckley,  Judge. 

Action  between  0.  H.  Packard  and  Lerl 
Botfaenberg.  From  the  judgment,  Packard  ap- 
peals. Affirmed. 

7.  y.  Brahan,  for  appelant  A.  B.  Bow- 
nun,  for  apiwUee. 

FEB  CURIAM.  Affirmed* 


MEBOAMTILB  LTOIBBB  *  SUPPLT  Oa  t. 
BDMONDSON  LUMBBB  Oa 
(No.  1IS,«71.) 
(Bnpreme  Oonrt  of  ^^iaaippi.   March  11, 

Appeal  from  Circuit  Court,  Forrest  County; 
Paul  B.  Johnson,  Judge. 

Action  between  the  Mercantile  Lumber  & 
Supply  Company  and  Uie  Bdmondson  Lumber 
Company.  From  a  Judgment,  the  Mercantile 
Lamber  &  Supply  Company  appeals.  Affirmed. 

Hathome  &  Hearst*  for  appellant  J.  B.  Da- 
vis, for  appellee. 

FEB  CURIAM.  Affirmed, 


ZAZOO  ft  M.  T.  B.  CO.  t.  FLEW. 

(No.  1S,268.) 

(Supreme  Court  of  Mississlpid.  March  11, 

1812:) 

Appeal  from  Circuit  Court,  Ooahoma  Coun- 
ty; Sam  a  Cook.  Judge. 

Action  by  Dr.  B.  Flew  against  the  Yaaoo  ft 
lDssiaalro>  Valliiy  Ballroag  Cempaily.  Judg- 


ment for  i^aintlff,  and  defendant  ivpeala.  Af- 
firmed. 

F.  A.  Montgomen,  for  appellant  Brewer  ft 
Watklns,  for  appwee. 

FEB  CURIAM.  Afllrmed. 


MICHAEU9  T.  GUNKINOHAM. 
(No.  lfi.482.) 

(Supreme  Court  of  Mlsslsdp^    Mardi  11, 
1912.) 

Appeal  from  Circuit  Court,  Prenties  Coun- 
ty; John  M.  Mitchell,  Judre. 

Action  between  J.  D.  Michaela  and  J.  A. 
Ounnini^nL  From  tlia  Judgment^  Michaelt 
appeals.  DIsmlsaad. 

FEB  CURIAM.   Appeal  dismissed. 


DOUVILLD  TIMBEB  ft  LAND  GO.  t.  KBY- 
8T0MB  LtlMBEB  ft  BBIGE  GO. 
(No.  15,688.) 

(Supreme  Goort  of  MissIssippL    March  11* 
1012.) 

Appeal  from  Chancery  Courts  Jefferson  Coun- 
ty; J.  S.  Hicks,  Chancellor. 

Action  between  the  DouTille  Timber  &  Land 
Company  and  the  Keystone  Lumber  ft  Brick 
Company.  From  the  Judgment  the  Douvine 
Timber  ft  Lend  Company  appeals.  Beversed 
tqr  consent 

T.  M.  BOller,  for  appellee. 

PER  CURIAM.   Reversed  by  consent 


MISSISSIPPI  CENT.  R.  CO.  t.  ROBT. 
(No.  16,324.) 

(Supreme  Court  of  MiBsIssIpirf.    March  11, 
1912.) 

Appeal  from  Circuit  Court,  Lincoln  County; 
D.  M.  MUler,  Judge. 

Action  by  T.  M.  Roby  against  the  MisidssippI 
Central  Railroad  Company.  Judgment  for 
plalntlfl,  and  defendant  appeals.  AtDrmed. 

Jeff  Truly,  tor  appeUant  Oassedy  ft  BuUer, 
for  appellee. 

FEB  CUBIAM.  Affirmed. 


ENGLISH  T.  NEW  ORLEANS  ft  N.  E.  R.  CO. 
(No.  15,279.) 

(Supreme  CJourt  of  Mississippi.    March  11, 
1912.)  • 

Appeal  from  Circuit  Court,  Lauderdale 
County;  Jno.  L.  Buckley,  Judge. 

Action  between  M.  C  EuUan  and  the  New 
Orleans  ft  Northeastern  Ballroad  Company. 
From  the  Judgment  English  appeals.  Af- 
firmed. 

Fewell  ft  Cameron,  for  appellant  A.  8. 
Boaeman  and  B.  H.  Thnnpeon*  for  appellee. 

PER  CURIAM.  Affirmed. 
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BLUTHENTHAIi  &  BICKART  v.  CITY  OF 
OOLIJMBIA. 

(Supreme  Court  of  Alabama.   Feb.  8.  1912.) 

1.  Bills  akd  Notes  (S  827*)— Boka  Fide 
pubchaseb, 

A  pnrcbaBcr  of  negotiable  paper  in  due 
course,  oefore  maturity,  witbout  notice  of  de- 
fenses, is  a  bona  fide  holder  for  value,  and 
takes  the  notes  free  from  defense!  available 
between  the  original  parties. 

[Ed.  Note.— For  other  casea,  see  Bills  and 
Notes,  Cent  Dig.  S  792;  Dec.  Dig.  |  327.*] 

2.  Bills  and  Notes  ({  37^)— Bona  Fide 
pttrgoasbb— ilieoal  notes. 

A  note  which  Is  expressly  made  Illegal  and 
void  b^  statute  is  void  in  the  hands  of  even 
otherwise  bona  fide  h'olders  without  notice  bf 
Ulegaiid^,  but  if  die  statute  merely,  ezpresaly 
or  impBediy,  makes  the  consideration  illegal, 
the  note  will  be  Ti^d  in  the  hands  of  a  bona 
fide  purchaser  without  notice,  though  the  bur- 
den IS  upon  such  purchaser  to  show  that  he 
is  a  bona  fide  holder. 

tEd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  792;  Dec.  pig.  I  375.*] 

3.  Pleading  (J  214*)  — Demdbbeb  — Admih- 

SI0N8. 

A  demurrer  to  the  rejoinder  admits  the 
facts  alleged  therein. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  »  525-634;  Dec  Dig.  fi  214;*  Cor- 
porations, Gent.  Dig.  {  2044.] 

4.  Bills  and  Notes  (|  333*)— Bona  Fide 

HOLDBlf, 

A  corporation  purchased  from  a  firm  com- 
posed of  persons,  who  afterwards  became 
stoclcholderB  and  officers  of  the  corporation,  a 
negotiable  note  executed  by  a  citf  for  liquors 
purchased  for  the  dispensary,  wtucb  note  was 
illesai  in  the  hands  of  the  firm  because  execut- 
ed in  violatioh  of  the  dispensary  law.  Held, 
ibtLt  the  corporation  was  not  a  bona  fide  bold- 
er; knowledge  of  the  partners  being  imputed 
to  the  corporation. 

[Ed.  Note^For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  M  806-811;  Dee.  Dig.  { 
833.*] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Action  b7  Bluthentbal  &  Blekart  against 
the  City  of  Colomtiia.  From  a  judgment  for 
defendant;  on  overrullDg  a  demurrer  to  the 
rejoinder,  plaintiff  appeals.  Affirmed. 

Espy  &  Farmer,  for  appellant  W.  L.  Lee, 
fbr  ap];»elle& 

MAYFIELD,  J.  Appellants,  a  private  cor- 
poration, sued  appellee,  a  municipal  oorpora- 
tlon,  on  a  bond  or  note  executed  by  the  mu- 
nicipality to  the  appellants,  on  July  29,  1907, 
due  one  year  thereafter.  To  the  complaint 
the  defendant  filed  a  plea  alleging  that  at 
the  time  the  note  sued  on  was  executed,  ap- 
pellant corporation  was  a  partnership  com- 
posed of  Aaron  Bluthentbal  and  Monroe 
Blekart;  that  defendant  was  a  municipal 
corporation,  carrying  on  a  dispensary  under 
a  general  law  known  as  the  Moody  dispen- 
sary law;  that  the  appellants  as  such  part- 
nership attempted  to  sell  to  the  defendant  a 


lot  of  spirituous,  vinous,  and  malt  liquors, 
on  credit,  in  express  violation  of  the  dispen- 
sary law ;  tbat  the  consideration  of  the  note 
sued  upon  was  the  liquor  thus  sold  to  the 
municipal  corporation  In  violation  of  the 
statute;  that,  the  consideration  of  said  note 
being  illegal,  the  note  itself  was  void;  and 
tbat  the  plaintiff  was  not  entitled  to  recover 
thereon  in  this  action.  To  this  plea  the 
plaintiff  corporation  filed  a  replication,  al- 
leging that  the  note  sued  on  was  negoUable, 
and  that  the  [)artnershlp  sold  and  assigned 
it  to  the  plaintiff  corporation  before  matu- 
rity and  for  value.  To  this  replication  the 
defendant  filed  a  rejoinder  to  the  effect  that 
said  Bluthentbal  and  Blekart,  who  composed 
the  partnership  which  sold  and  assigned  the 
note  to  the  corporation,  were  both  stockhold- 
ers, officers,  and  managers  of  the  corporatkn 
to  which  the  note  was  so  sold  and  assigned, 
and  that  they,  as  partners  and  as  officers 
and  managers  of  the  plaintiff  corporation  to 
which  the  note  was  sold  and  assigned,  had 
full  knowledge  of  all  the  facts  set  forth  In 
the  plea  showing  the  note  to  be  Illegal  and 
void,  at  the  time  It  was  so  transferred  and 
aligned  to  the  plaintiff  corporation.  To  Uils 
rejoinder  the  plaintiff  demurred,  and.  its  de- 
murrer being  overruled.  It  declined  to  plead 
further,'  and  suffered  judgment,  from  which 
judgment  this  appeal  Is  prosecated. 

A  contract  very  similar  to  the  one  forming 
tb«  orlgliial  contideratloa  for  this  note  was 
considered  by  this  court  In  the  case  of  Blu- 
thentbal k  Blekart  t.  Headland,  132  Ala. 
252,  81  South.  87,  90  Am.  St  Rep.  904.  In 
that  castf  It  was  ruled  tiiat  the  sale  of  llq- 
uors,  upon  credit  Instead  of  for  cash,  to  a 
dtspoisary,  for  the  town  of  Headland,  was 
in  violation  of  the  statute  providing  for  the 
establlshm^t  and  malnteiance  of  dispensa- 
ries, and  such  sale  was  therefore  lU^l  and 
void,  and  that  no  cause  of  action  could  artse 
from  such  contract,  nor  would  assumpsit  lie 
upon  an  Implied  contract  though  the  city 
received  and  enji^ed  the  benefit  of  the  goods 
sold.  The  correctness  of  that  decision  is  not 
assailed  on  this  appeal,  but  the  case  is  at- 
tempted to  be  distinguished  upon  the  theory 
that  this  Is  an  action  upon  a  negotiable  note 
by  a  bona  fide  purchaser  for  valuer  without 
notice  of  the  Illegal  consideration  upon 
which  it  was  founded.  Tbe  rejoinder,  how- 
ever, alleged  that  the  idalntlff  oorporatlon, 
through  Its  officers  and  managers,  had  notice 
of  the*  Illegal  consideration  before,  and  at 
tbe  time,  it  became  the  purchaser  and  trans- 
feree of  said  note,  and  that  It  was  therefore 
chargeable  with  notice,  and  liable  to  aU  de- 
fenses available  against  the  note  In  the 
hands  of  tbe  original  payee. 

We  are  of  the  opinion  that  the  ruling  of 
the  trial  court  In  this  case  must  be  sustain- 
ed, for  several  reasons,  some  of  whidb  we 
will  now  proceed  to  state. 
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[1]  It  Is  tme,  as  contended  by  appellant, 
tbat  a  purchaser  of  a  negotiable  paper  In 
due  course  of  bnslness,  before  maturity  and 
'n-ithont  notice  of  defenses  that  existed  be- 
tween the  original  parties,  or  that  had  sub- 
sequently arisen,  is  a  bona  fide  holder  for 
Talne,  and  as  such  takes  the  Instrument  free 
from  defenses  which  were  available  between 
such  orl^nal  parties.  Brown  t.  Bank.  lOS 
Ala.  123,  126,  15  South.  435.  In  the  hands 
of  such  a  bolder  such  an  Instrument  is  dis- 
charged of  all  legal  and  equitable  defenses 
to  which  it  may  bare  been  subjected  before 
it  came  Into  such  bona  fide  hands.  This  has 
been  repeatedly  held  by  this  court  to  be 
true,  wUea  the  note  was  put  into  cir- 
culation by  fraud,  or  was  based  upon  an 
illegal  consldraatlon. 

Mr.  Randolph,  in  his  work  of  Commercial 
Paper,  and  Mr.  Daniel,  In  bis  work  on  Nego- 
tiable Instmmoits,  both  say  that  such  a  pa- 
per  Is  la  some  rei^>ect8  like  the  corraiey  of 
the  country,  a  drcolatlng  credit,  and  that  be- 
fore maturi^  the  gwulnoieSB  of  the  obliga- 
tion and  the  solvency  of  the  parties  are  the 
sole  matters  to  be  conddered  In  detennlnlng 
Its  value,  and  that  snch  a  papw  has  been 
aptly  called  a  courier  without  language, 
which  carries  on  Its  face  its  own  history, 
and  that  the  policy  ot  the  law  requires  tiuit 
it  sbaU  teQ  Its  own  history,  and  have  efEect 
in  tbe  hands  of  Imioceat  liolders  for  valne 
according  to  what  aitpears  on  its  ta.ce.  Dan- 
iel, Neg.  Instr.  |  1,  768a;  Bandolidi,  Oom. 
Pap.  I  14;  Brown  t.  Bank,  103  Ala.  128- 
127,  15  South.  4S6. 

[t]  There  are,  however,  a  few  exceptions 
to  this  rul^  one  <tf  which  is  where  a  statute 
creates  tiie  prohibitum  which  makes  the  note 
Illegal,  and  thus  makes  It  absolutely  void  in 
the  bands  of  every  bolder,  v^ether  he  has 
had  such  notice  or  not  Among  such  stat- 
utes, says  Story,  seem  to  be  those  against 
gaming  and  usury  in  Engtond  and  In  some 
of  tbe  American  states.  Story,  Prom.  Notes, 
I  182,  p.  ISl.  Mr.  Daniel  <Neg.  Instr.  1 107) 
asserts  the  same  doctrine ;  and  In  substance 
says  (section  10^  that  if  a  statute  merely  de- 
clares, expressly  or  by  implication,  that  the 
consideration  shall  be  deemed  Illegal,  the  bill 
or  note  founded  upon  such  consideration  will 
be  valid  In  the  hands  of  a  bona  fide  holder 
without  notice,  but  that  the  burden  of  proof 
will  be  upon  such  party  to  show  that  he  is 
a  bona  fide  holder  without  notice.  He  fur- 
ther says  (section  199)  that  where  a  statute 
declares  that  all  payments  made  for  spiritu- 
ous llQUorA  sold  contrary  to  law  **8hould  be 
held  and  considered  to  have  been  received  in 
violation  of  law,  without  consideration,  and 
against  law,  equity,  and  good  conscience." 
It  was  held  that  a  bill  given  for  liquor  so 
sold  was  valid  In  the  hands  of  a  bona  fide 
holder  without  notice.  As  stated  by  these 
aathorltles,  and  as  often  repeated  by  this 
court,  courts  will  not- lend  their  aid  to  carry 
into  effect  contracts  entered  Into  by  parties 


with  a  view  of  accomplishing  anything 
which  is  prohibited  by  law ;  but  It  is  equally 
well  settled  tbat  if  the  consideration  of  a 
negotiable  paper  is  against  law,  yet  It  can- 
not be  avoided  on  that  account  In  the  hands 
of  a  bona  fide  holder  who  Is  not  a  party 
nor  privy  to  tbe  Illegality  of  the  considera- 
tion, subject,  however,  to  the  exceptions  be- 
fore noted. 

The  law  upon  this  subject  has  been  well 
stated  by  Chief  Justice  Shaw,  In  the  case  of 
Cazet  V.  Field,  9  Gray  (Mass.)  830,  where  he 
decided  that  as  a  rule  a  party  cannot  recov- 
er who  Is  In  the  wrong  himself,  nor  give  a 
better  title  than  he  himself  holds.  But  the 
law  goes  further  in  favor  of  commerce,  and 
gives  a  high  degree  of  character  and  honor 
to  bills  of  exchange  and  n^tlable  promis- 
sory notes  in  tbe  hands  of  indorsees  without 
actual  or  constructive  notice  of  anything  af- 
fecting their  validity  or  credit  If  indorsees 
take  snch  paper  when  overdue,  this  should 
put  them  on  Inquiry  as  to  why  it  bad  not 
been  paid  at  maturity;  and  each  papers  must 
always  be  takoi  In  tiie  ordinary  course  of 
business,  and  not  In  unusual  circumstances. 
He  further  says,  In  the  same  case,  that  the 
goieral  rule  with  r^rd  to  commercial  pa- 
per founded  on  lll^al  CGnslderatI<m  must  be 
taken  with  some  exceptions,  and  affirms 
what  Danld  and  Story  said  with  regard  to 
the  provisions  of  some  statutes  against  usu- 
ry and  gaming  made  notes,  given  In  violation 
of  the  Btatnte.  In  those  cases  the  statute 
usually  declares  that  notes  will  be  absolute- 
ly null  fuid  void  to  all  intents  and  purposes, 
or,  as  it  is  sometimes  said,  it  Is  applied  to 
the  contract,  and  not  to  Uie  party. 

It  la  unnecessary  to  decide  whether  or  not 
the  munldpal  corporation  in  this  cause  could 
Issue  a  n^otlable  paper,  under  the  view  we 
take  of  the  whole  case.  Oounseil  for  appel-. 
lant  Insists  that  the  Municipal  Code  author- 
ized the  municipality  to  Issue  negotiable  pa- 
per. This,  we  do  not  decide,  for  two  reasons: 
(1)  Because  It  Is  not  necessary  to  a  decision 
of  this  case ;  and  (2)  becatue  ttie  Mnntcipal 
Code  had  not  been  adopted,  nor  the  statute 
passed  upon  which  Its  codification  was  based, 
when  the  action  In  question  was  Instituted. 

[3, 4]  Moreover,  if  the  facts  alleged  In  the 
rejoinder  be  true — and  on  demurrer  they 
must  be  so  considered — ^the  plaintiff  corpora- 
tion had  notice  of  the  Illegality  of  the  con- 
tract and  consideration  upon  which  the  note 
In  question  was  founded;  and  It  was  there- 
fore not  a  bona  fide  purchaser  for  value 
without  notice. 

It  Is  insisted  by  the  appellant  however, 
that  knowledge  of  the  defense  to  the  note 
which  was  acquired  by  Bluthenthal  &  Blck- 
art  btfore  they  became  stockholders  or  oQ3- 
cers  and  managers  of  the  plaintifC  corfwra- 
tlon  was  not  knowledge  or  notice  of  the  cor- 
poration of  such  defense.  This  question  was 
fully  considered  and  discussed  in  a  recent 
<Vlnlon  in  the  case  of  Hall  &  Brown  Co.  r. 
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Haley  Oo..  B6  South.  728,  in  whlcb  the  aa- 
tborities  are  folly  reviewed. 

The  rejoinder  In  the  case  brings  the  plain- 
tiff corporation  fnlly  within  the  role  declar- 
ed by  this  court  In  Lea  t.  Mercantile  Co., 
147  Ala.  421.  42  South.  415.  8  L.  R.  A.  (N.  8.) 
279,  119  Am.  St  Rep.  93,  and  within  the 
rule  declared  In  Gtoodbar,  White  &  Go.  t. 
Daniel,  88  Ala.  090,  7  South.  254,  16  Am.  St 
Rep.  76,  which  la  clearly  pointed  oat  In  the 
opinion  by  SomerrUl^  J,,  In  the  Hall-Brown- 
Haley  Case,  supra. 

If  the  facts  set  ap  In  the  rejoinder  be 
true,  notice  to  the  plaintiff  corporation  of 
this  defense  would  have  had  to  be  communi- 
cated to  it  through  Blnthenthal  &  Blckart; 
and  certainly  no  rule  of  law  would  require 
a  person  to  be  notified  of  that  of  whlcli  he 
already  has  notice,  and  which  would  Impart 
to  him  no  information. 

We  therefore  conclude  that  the  trial  court 
properly  overruled  the  demurrer  to  the  re- 
joinder^ and  the  Judgment  appealed  fzom 
must  be  affirmed. 

Affirmed.   All  the  Justices  concur. 


WHITLEY  T.  WILLINOHAM  A  BELL. 
(Supreme  Court  of  Alabama.   Feb.  17,  1912.) 

1.  EOUTTT  (I  232*)— BlLIr-DBUtnEtaABnJTT. 

Where  a  bill  in  equity  for  the  reformation 
of  a  contract  and  damages  shows  a  right  to 
a  reformation,  a  demurrer  to  tbe  whole  blU  for 
want  of  equity  will  be  overruled,  slthough  the 
bill  shows  no  right  to  damages. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  i  60S:  Dec^  Dig.  i  232.*] 

2.  Sales  (8  1*)— Oontbaot— IrrDEniviTBNEsa 
— Vauditv. 

A  contract  for  the  sale  of  cotton  is  not 
void  because  it  does  not  specify  tbe  quality  or 

f;rade  of  cotton  to  be  delivered;  the  veodor  be- 
ng  required  to  deliver  a  merchantable  article. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  1,  3-6;  Dec  Dig.  {  l.»] 

3.  Refobuatton  or  iNgrBOimwTS  ({  1*)— 
Obounds  or  Dbitzai,. 

A  contract  wUl  not  be  reformed  to  permit 
complainant  to  recover  nomtaial  damages  for 
Its  breach. 

piid.  Note. — For  other  cases,  see  Reformation 
of  Instruments.  Cent  Dig.  |  1;  Dec.  Dig.  8 1.*] 

Appeal  from  Clay  County  Ooxat;  B.  J. 
OarriBOtt,  Judge. 

Action  In  equity  by  the  memboB  of  the 
firm  of  WUllngbam  ft  Bell  against  J.  8.  Whit- 
ley for  ref  ormatton  of  a  contract  and  damag- 
es for  its  breach.  From  a  decree  overmllng 
demurrera  to  the  bill,  defttidant  appeals. 
Affirmed. 

B.  O.  Rowland,  for  appeilant  Whatley  ft 
Oomellns,  for  appellee. 

SOMEBVILLB,  J.  The  bill  Is  filed  for  the 
purpose  of  correcting  mistakes  and  omis- 
sions in  the  written  memorandum  of  a  con- 
tract by  which  the  respondent  sold  to  the 


complainant  16  bales  of  cotton  of  the  aver- 
age weight  of  SOO  pounds  per  bale  at  tbe 
price  of  10  cents  per  pound.  Incidentally 
it  prays  for  an  enforcement  of  the  agreement 
by  the  ascertainment  and  award  of  damages 
for  the  nondelivery  of  the  cotton.  Tbe  ap- 
peal Is  from  a  decree  overruling  demurren 
to  the  bill.  As  a  bill  for  the  reformation 
of  mutual  mistakes  and  omissions  in  a  writ- 
ten contract,  tbe  equity  of  the  bill  is  ub- 
assai  table. 

With  respect  to  the  equity  of  the  prayer 
for  damages  for  breach  of  the  contract  by 
way  of  incidental  relief,  the  general  rule  If 
thus  stated:  "Having  acqotred  JnrlBdlction 
to  reform  an  instrument,  equity  will  retain 
it  in  order  that  fall  and  proper  rtiief  may 
be  granted,  althoi^b  Incidental  relief  b&i 
been  denied  when  the  remedy  at  law  was 
adequate.  Where,  however,  reformation  is 
sought  as  preliminary  to  smne  other  prin- 
cipal relief,  if  such  principal  relief  Is  denied, 
the  ancillary  relief  of  reformation  will  not 
be  granted.  The  rights  of  the  parties  are 
usually  measared  by  the  instnunent  as  re- 
formed. Thus,  after  r^ormii^c  a  contract, 
specific  performance  of  it  may  be  decreed, 
or  the  contract  may  be  enforced  In  tbe  same 
actloL  *  *  *  :bt  an  actton  for  rectifica- 
tion of  a  contract  plalntifl  mi^  be  awarded 
damagei.''  81  Cyc.  994,  c.  To  ttw  same  ef- 
fect is  34  Am.  ft  Bug.  Ency.  Law,  fOS,  12, 
and  1  Pom.  Eq.  Jar.  (&S  BdJ  pp.  841,  816. 

Where  Oo  additional  relief  soa^  in  a 
bill  for  leftmoatlon  Is  of  a  purely  1^1  na- 
ture, this  conrt  does  not  seem  to  have  pass- 
ed upon  its  propriety,  althoi^  an  Instance 
of  additional  equitable  relief  will  be  finrnd 
in  Bieler  t.  Dreher.  129  Ala.  884.  80  Boutb. 
22.  In  dealing  with  a  Mil  founded  alone  oa 
the  equity  of  discovery,  this  court  has  de- 
clared: "The  general  rule  Is  that,  when  equi- 
table Jurisdiction  attaches  for  a  rightful  pur- 
pose, the  court  will  retain  it  and  proceed  to 
settle  and  adjudicate  all  tbe  matters  in  con- 
troversy, granting  complete  relief,  though  It 
may  Involve  the  adjudication  of  purely  le- 
gal questions."  Virginia,  etc.,  Co.  v.  Hale, 
93  Ala.  642,  646,  9  South.  266;  Scruggs  v. 
Driver,  81  Ala.  274.  291. 

[1]  However,  the  first  demurrer,  tor  want 
of  equity  in  the  bill,  Is  addressed  to  the 
whole  bill,  and  was  in  any  case  bad  and  prop- 
erly overruled. 

The  other  grounds  of  demurrer  argued  by 
appellant  take  the  point  that  the  contract 
sued  on,  both  as  originally  written  and  as 
sought  to  be  reformed,  la  void  and  unraforce- 
able  because  it  contains  no  specification  as  to 
the  quality  or  grade  of  the  cotton  to  be  de- 
livered to  complainants  by  re^wndent,  and 
hence  affords  no  basis  for  the  estlniBtlcHi  of 
damages. 

[2]  The  omission  of  such  a  apedflcatlan  Is 
doubtless  unfortunate  for  the  purchasus, 
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but  it  certainly  does  not  make  the  contract 
void,  nor  can  It  be  complained  of  the 
seller.  Where  any  conunodity  1b  sold  with- 
out express  agreemoit  as  to  aoality,  the  ven- 
dor la  neTertbeless  required  to  aapply  a  mer- 
chantable article^  "The  purchaser  cannot 
insist  that  the  thing  shall  be  of  any  particu- 
lar quaUty  or  flneneea,  but  he  has  a  right  to 
demand  that  It  shall  be  a  merchantable  ar- 
ticle, answering  to  the  description  of  the 
contract"  Qachet  t.  Warren,  72  Ala.  288, 
292;  Frith  t.  Hollan.  183  Ala.  586,  S2  South. 
494,  91  Am.  St  Bep.  &4. 

[S]  It  may  well  be  that  the  lowest  grade 
of  merchantable  cotton  during  the  period  In- 
rolved  was  worth  lees  than  the  contract 
price.  If  so,  complainants  damages  would 
be  but  nominal,  and  a  court  of  equity  would 
not  reform  a  contract  to  achieve  so  Impotent 
a  result  But  this  is  a  matter  of  evidence, 
and,  as  the  contingency  contemplated  does 
not  appear  on  the  face  of  the  bill,  the  de- 
murrers were  rightly  disposed  of  by  Uie 
chancellor. 

Affirmed.   All  the  Justices  concur. 


A.  P.  LOVBMAN  &  GO.  T.  ALABAMA,  T. 

&  N.  B.  00. 
(Sdpreme  Court  of  Aiahnnm.    Dec.  22.  1911. 
Bebeatlng  Denied  Feb.  16,  1912.) 

Cabbiebb  (S  118*)— Loss  or  Goods— Bill  or 
Lading— IssuAKCE  Befobk  Deuvbbt. 
H.,  a  warehoaseman.  who  was  also  cotton 
agent  for  defendant  railroad  compaoy,  issued 
bflls  of  ladhig  for  defendant  for  tbe  shipment 
of  certain  cotton  still  in  his  warehouse,  and 
for  wUch  warehonse  receipts  were  still  out- 
standing, and  delivered  tbe  bins  to  plaintiff's 
agent  who  knew  when  he  received  tnem  that 
the  cotton  was  still  in  the  warehouse,  and  that 
the  warehouse  receipts  had  not  been  surren- 
dered. B.  had  no  authority  to  Issne  bUls  of 
lading  for  cotton,  as  agent  for  carrier,  until 
the  cotton  had  been  loaded  on  the  cars,  of 
which  fact  plalntilTi  agent  also  had  knowledge, 
and  the  cotton  covered  by  the  blUs  was  burn- 
ed while  still  in  the  warehouse,  the  night  after 
tbe  bills  were  Issaed.  Held,  that  tbe  carrier 
was  not  liable  therefor,  under  the  rule  tbat 
delivery,  actual  or  constructive,  Is  necessary 
to  impose  responsfbiUty  or  liability  on  tbe 
carrier. 

tBd.  Note^FoF  other  eases,  see  Carriers, 
Cent  Dig.  H  100,  101.  608-020;  Dec.  Dig.  | 
113.*] 

Appeal  tnm  Olrcnlt  Court,  Plcken  Coun- 
ty ;  S.  H.  Bprott;  Judge. 

▲ctioo  bj  A.  p.  LoTeman  A  Co.  agalnat 
tbe  Alshsmsi  Tomesaee  &  Northern  Ban- 
road  Oommuy  for  failure  to  ddlvor  ootton. 
Jndgmoit  for  d^endan^  and  plaintiflh  ap- 
peal. Affirmed. 

It  appears  from  the  evidence  that  the  cot- 
ton was  In  a  warehouse  In  Alicevllle  that 
was  owned  and  operated  by  Arch  Hood,  who 
was  also  cotton  ag«Dt  for  the  defendant 
company  for  Alicevllle.  It  also  appeared 
tbat  tbe  blllfl  of  lading  upon  which  the  suit 


was  brought  were  Issued  by  said  Hood  as 
such  agent  while  the  cotton  was  still  In  his 
warehouse;  that  the  cotton  was  burned  the 
night  after  the  bill  of  lading  was  issued,  and 
before  it  was  ever  loaded  on  the  cars  of 
the  defendant ;  that  tbe  bills  of  lading  were 
delivered  to  one  Buntln,  agent  of  the  plain- 
tiff, who  knew,  when  ho  received  the  bills 
of  lading,  that  the  cotton  was  still  in  tbe 
warehouse,  and  that  the  warehouse  receipts 
which  had  been  Issued  for  the  cotton  had 
not  then  or  since  been  redelivered  to '  the 
warehouseman.  Hood;  that  Hood  had  no 
authority  to  issue  bills  of  lading  for  cotton 
as  the  agent  of  defendant  until  the  cotton 
had  been  loaded  on  the  cars ;  and  that  plain- 
tilTs  agfflitt  Buntln,  knew  that  Hood  had  no 
authority  to  issue  bills  of  lading  In  the  name 
of  the  defendant  until  the  cotton  had  been 
loaded.  It  further  appeared  that  the  fire 
which  destroyed  the  cotton  was  not  caused 
by  any  act  of  n^ligence  of  omission  or  com- 
mission on  the  part  of  the  defendant  or  Its 
servants  and  agents,  and  that  the  defend- 
ant had  nothing  to  do  whatever  with  the 
management  or  control  of  the  warehouse, 
nor  any  interest  therein,  and  tbat  no  train 
passed  going  towards  Tuscaloosa  after  the 
bills  ^f  lading  were  Issued  that  could  have 
hauled  the  cotton  from  Alicevllle  to  Tusca- 
loosa. There  was  also  evidence  as  to  the 
duty  of  the  warehouseman  to  load  the  cot- 
ton, and  as  to  the  forms  and  bills  of  lading. 
There  was  evidence  as  to  insurance,  etc., 
not  necessary  to  be  here  set  out 

Daniel  Cbnier  and  B.  H.  Scrivner,  for 
appeUant  Oony  ft  Boblsoo  and  OUtw,  Yvt- 
ner  ft  Bice,  ft>r  appellee. 

McCLELLAN,  J.  Mr.  Hood's  contempo- 
rary, yet  wholly  distinct  and  independent 
relations  of  warehouseman  and  of  "cotton 
agent"  of  the  defendant  which  was  without 
Interest  In  any  degree,  in  the  warehouse 
bustuess  conducted  by  Mr.  Hood  individual- 
ly, rendered  It  Impossible,  under  doctrine  of 
the  decision  In  Lehman,  Durr  &  Co.  r. 
Pritchett  84  Ala.  612,  4  South.  601,  for  Mr. 
Hood,  as  warehouseman,  to  deliver,  actually 
or  constructively,  the  cotton  In  question  to 
the  common  carrier  (the  defendant  appel- 
lee) while  there  was  outstanding,  undeliver- 
ed and  uncanceled,  warehouse  receipts  there- 
for, issued  by  him  as  warehouseman.  With- 
out delivery  to  the  common  carrier,  no  re- 
sponsibility or  liability,  in  respect  of  the  cot- 
ton, could  have  or  did  exist  against  it 
There  Is  no  statute  obviating,  or  attempting 
to  obviate,  the  necessity  of  delivery,  actual 
or  constructlTe,  In  order  to  impose  respon- 
sibility or  liability  upon  a  carrier.  Custom 
Is  impotent  to  avoid  the  requlremrats  ot 
positive  statute  law. 

Up<m  this  theory,  independent  of  any  oth- 
ers advanced  or  adopted  by  tlie  trial  court 
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in  glTlng  the  afflrmatfTe  charge  for  the  de- 
fendant (appellee),  that  ruling  was  (dearly 
Justified. 
Affirmed. 

ANDERSON  and  MAYFIELD,  JJ.,  con- 
cur In  the  opinion.  SIMPSON,  SAYRE.  and 
SOMEBVILLS,  JJ.,  concur  In  conclusion. 


LOWBBY'  T.  PETREB. 
(Supreme  Court  of  Alabama.   Feb.  17,  1912.) 

1.  Appeal  and  Ebbob  (S  027*)— Di8uifiaAi<— 
Oboukds. 

In  the  absence  of  motion,  an  appeal  will 
not  be  dismissed  because  the  transcript  was 
not  filed  in  time,  if  it  was  filed  during  the 
term  to  which  it  was  by  law  returnable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  11  2744-2740,  8126;  Deo. 
Dig.  i  627.*] 

2.  ELECTIIOnB  (I  296*)— COHTESIB  — BOMD  — 
AUBNDHKNT. 

Though  a  bond  by  petitioner  in  an  elec- 
tion contest  to  pay  "to  the  person  legally  en- 
titled to  the  same  all  of  the  costs  of  the  afore- 
styled  cause,"  provided  the  adversary  should 
be  SDccesBful,  was  insufficient,  under  Code 
1907.  I  470,  because  not  conditioned  to  secure 
the  "costs  of  the  contest,"  it  was  error  to  re- 
fuse to  set  aside  an  order  dismissing  the  peti- 
tion, where)  petitioner  Immediately  offered  to 
perfect  the  security. 

[Ed.  Note.— 'For  other  cases,  see  Elections, 
Cent  Dig.  S  800;  Dec  Dig.  S  296.*] 

Appeal  from  Circuit  Court,  Franklin 
County ;  C.  P.  Almon,  Judge. 

Election  contest  by  William  J.  Lowery 
against  Sidney  J.  Petree  for  the  office  of 
judge  of  probata  From  a  Judgment  dismiss- 
ing the  petition,  because  of  failure  to  give 
statutory  bond,  contestant,  appeals.  Revers- 
ed and  remanded. 

The  bond  was  as  follows:  "W^  William 
J.  Lowery  [here  follows  list  of  sureties], 
hereby  agree  to  paj  to  the  person  l^aUy 
entitled  to  same  all  of  the  costs  of  the  afore- 
BtjleA  cause,  wherein  vniUam  D.  Lowery  Is 
contestant  and  Sidney  J.  Petree  Is'  contested 
provided  such  Sldn^  X  Petree  be  successful 
in  said  contest." 

WiUiams  &  Jooes,  B.  H.  Sargent,  R.  T. 
Simpson,  Jr.,  W.  H.  Key,  and  A-  H.  Carml- 
chael,  for  appellant.  Chenanlt  &  Chenault, 
for  fippellee. 

McCLDLLAN.  J.  [1]  There  is  no  motion 
to  dismiss  the  appeal.  The  transcript  was 
filed,  though  belated,  during  the  term  to 
which,  in  term  time,  it  was  by  law  returna- 
ble. In  the  absence  of  a  motion  to  dismiss 
the  appeal,  we  will  sot,  under  these  drcuMr 
tttances,  consider  Its  dismissal. 

[2]  The  paper,  purporting  to  be  a  bond, 
filed  with  the  statement  of  contest,  did  not 
comply  with  the  requirement  of  the  statute 
in  that  particular.  Code  1007,  {  470.  It 
should  have  been  conditioned  to  secure  the 


"costs  of  the  contest**  ObTlonsly,  an  at- 
tempt, though  abortive,  was  made  to  comply 
with  the  statute  as  to  secnrity  for  costs.  In 
such  case  the  bond.  If  defective  as  a  statu- 
tory obligation,  was  amendable.  Wilson  v. 
Duncan.  114  Ala.  660,  21  South  1017.  The 
doctrine.  In  this  particular,  of  that  dedaioiw 
was  reiterated  in  Ex  parte  Shepherd,  -^m 
South.  627.  The  court,  therefore,  erred  in 
declining  to  set  aside  its  order  of  dismissal 
upon  the  Immediate  (thereupon)  offer  of  con- 
testant  to  perfect  the  security  for  costs  of 
contest,  to  conform  It  to  the  reqnlremoit  of 
the  statute  (section  470)  therefor. 

The  Judgment  of  dismissal  la  rerersed,  and 
the  cause  Is  remanded. 

Reversed  and  remanded.  All  the  Justices 
concur.  . 


LORING  T.  GBUHMON  et  aL 
(Supreme  Court  of  Alabama.    Jan.  0,  1912. 
Blearing  Denied  Feb.  15,  1912.) 

1.  Demm  (I  59*)— Deuvut— Acn  Cosan- 

TUTIKO. 

A  deed  withont  conrideration  not  delivered 
to  the  grantee,  who  is  sni  Juris,  and  recorded 
by  the  grantor  with  no  intention  to  make  a  de- 
livery nit  oidy  to  mislead  his  creAtorSt  Is  not 
suffidently  deUvered  to  operate  aa  a  convey- 
ance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  CnL. 
Dig.  iS  1S6-1S0;  Dec.  Dig.  |  69.*} 

2.  Deeds  (§  203*)— OAjrcBLUTioir— Btidemce 
— Aduibsibilitt. 

Where  a  widow  suinc  the  heirs  of  her  de- 
ceased husband  to  annul  deeds  attacked  the 
validity  of  the  deeds,  the  heirs  might  show 
the  whole  source  of  due  and  offer  all  tbx  deeds 
in  evidence. 

[Ed.  Note.^For  other  eases,  see  Deeds,  Cent 
Dig.  II  602,  604-611;  Dec.  Dig.  |  203.*] 

8.  EQumr  (I  418*)— Pbo  Confbsso  Decbix- 
Validitt. 

The  setting  down  of  a  case  for  a  hearing 
and  the  suomission  thereof  on  the  day  of  the 
rendition  of  a  decree  pro  confesso  against  two 
of  the  several  defendants  violates  Code  1907, 
I  316S,  prohibiting  a  hearing  on  the  day  a  de- 
cree pro  confesso  is  taken,  and,  though  the 
submission  is  not  a  waiver  of  the  decree  pro 
confesso,  there  can  be  no  valid  final  decree 
rendered  as  on  the  default. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  U  062-971;  Dec.  Dig.  i  418.*] 

Appeal  from  Chancery  Court,  De  Kalh 
County ;  W.  H.  Simpson.  Chancellor. 

Suit  by  Mary  A.  Lortng  against  a^oia 
Shannon  Graniinon  and  others,  aa  belts  ai 
Charles  A.  Loiinft  to  annul  deeds  and  to 
have  ha  title  to  land  therein  oonv<^ed  rec- 
ognized and  affirmed.  From  a  decree  for  de- 
fendants, complainant  appeals.  Afflrmed. ' 

See,  also,  67  South.  810. 

Boykln  ft  Bailey  and  A.  Q.  Levy,  for  appe- 
lant   Howard  &  Hunt,  for  app^ees. 

ANDERSON,  J.  Chas.  A.  Lorlng  purchased 
the  property  Involved  from  J.  F.  Caldwell 
August  8th,  In  the  year  1890,  and  got  deedi 
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conveying  title  to  himself.  On  December  24, 
1891,  Ghas.  A.  luring  and  wife,  this  com- 
plainant, made  a  deed  to  Samuel  Grogan. 
On  the  same  day  December  24,  1891,  the 
said  Grogan  made  a  deed  conveying  said 
property  to  Chaa.  A.  Lorlng  as  trustee  for  his 
wife,  and  aa  he  was  a  naked  trustee,  she 
took  the  legal  title,  in  the  event  said  deed 
was  legally  executed.  On  the  same  day,  De- 
cember 24,  1891,  Chas.  A.  Lorlng,  as  trustee, 
and  Chas.  A.  Lorlng  and  Mary  A.  Lorlng 
made  a  deed  to  said  property  to  Thomas  B. 
Darenport  This  deed  was  not  filed  for  rec- 
ord until  February  7,  1905.  On  February  3, 
1906,  Davenport  conveyed  the  property  to 
Chas.  A.  Lorlng.  The  complainant  attacks 
the  deed  made  by  herself  and  husband  to 
Davenport,  and  the  bill  proceeds  upon  the 
theory :  (1)  That  complainant  pur<fhased  the 
property  through  her  husband  with  her  own 
funds;  (2)  That  her  husband,  Chas.  A.  Lor- 
lng, through  fraud,  caused  her  to  sign  or  ex- 
ecute a  deed  conveying  said  property  to  Thos. 
B.  Davenport,  who  snbaeguently  conveyed  to 
Chaa.  A.  Lorlng.  Regardless  of  the  burden 
of  proof,  the  evidence  fails  to  establish  el- 
tber  averment.  Aside  from  her  own  state- 
ment as  to  having  (15,000  in  gold  in  her 
name  when  she  married  Lorlng,  the  evidence 
Aows  that  the  complainant  was  in  reduced 
ctrcnmatances,  and  refutes  her  earning  ca- 
pacity In  art  as  a  painter,  or  that  she  earn- 
ed anything  taking  boarders  until  after  the 
propertr  was  purchased.  The  proof  Is  also 
clear  and  positive  that  the  deed  to  Daven- 
port was  signed  aa  It  then  and  now  exist- 
ed; that  she  was  fomlllar  with  it  and  all 
facts  leading  up  to  the  execution  of  same; 
that  she  knew  tiiat  her  husband  was  merely 
endeavoring  to  get  the  record  title  into  her 
fbr  a  certain  purpose,  but  contemporaneously 
witb  the  deed  to  her  had  her  to  execute  the 
Davenport  deed.  On  the  other  hand,  if  the 
Davenport  deed  was  a  nullity  and  never  de- 
livered, the  record  shows  with  an  equal  de- 
gree of  certainty  that  the  deed  from  Chas.  A. 
Lorlng  to  Grogan  was  not  delivered.  So,  If 
the  subsequent  deeda  or  any  of  them  should 
be  stricken,  upon  the  same  theory  and  facts 
wonid  the  deed  to  Grogan  fall,  thus  leaving 
the  legal  title  in  Chas.  A.  Lorlng,  where  it 
is  If  the  subseqaent  deeds  are  upheld. 

[1]  The  evidence  shows  that  the  deed  to 
S.  L.  Orogan  was  wlthont  consideration  and 
was  never  dellvwed ;  that  it  and  the  aubse- 
quent  ooea  were  mere  makeshifts  to  be  placed 
upon  the  record  by  Lorlng  to  delude  bis  cred- 
itors, and,  If  this  was  true,  the  title  never 
passed  out  of  Chas.  A.  Lorlng.  It  may  be 
that  the  recordation  of  a  deed  Is  prima  fade 
evidence  of  a  delivery ;  but  when  the  grantee 
is  sol  juris  and  it  was  never  delivered  to 
him  and  was  recorded  by  the  grantor  with  no 
Intention  that  It  was  to  be  delivered,  but  for 
tbe  mere  purpose  of  making  the  records  de- 
ceive or  mislead  his  creditors,  there  would 


be  no  delivery,  and  the  deed  would  not  op- 
erate aa  a  conveyance.  Coulson  v.  Scott,  167 
Ala.  600,  52  South.  486.  We  concur  with 
the  chancellor  In  holding  that  the  complain- 
ant failed  to  prove  her  bill,  which  was  prop- 
erly dtsmlBsed. 

[2]  We  do  not  understand  that  tbe  heirs 
are  attacking  the  deeds,  as  tbe  complainant 
is  doing  so,  and  after  she  did  it  was  compe- 
tent for  the  heirs  to  show  tbe  whole  source 
of  title,  and  to  offer  all  the  deeds  in  evidence. 
On  the  other  hand,  If  the  complainant  can 
show  that  some  of  tbe  deeds  were  null  and 
void,  tbe  heirs  could  with  equal  propriety 
show  that  the  one  to  On^an  was  in  the 
same  condition.  Whether  the  evidence  of 
Grogan  was  competent  or  not  as  to  the  trans- 
action- with  Ghas.  A.  Lorlng,  It  would  be 
governed  by  the  same  rule  as  applicable  to 
that  of  Davraport,  and  the  complainant 
would  gain  nothing  by  e»!luding  both ;  nor 
Is  her  case  made  out  with  the  evidence  of 
both  of  them  before  us. 

[3]  There  was  a  decree  pro  confesso  ren- 
dered against  two  of  the  respondents  on  No- 
vember 15,  1010.  The  cause  was  set  down 
for  hearing  and  submitted  on  the  same  day. 
This  was  in  violation  of  section  3165  of  the 
Code  of  1907,  and  if  the  submission  on  the 
same  day  was  not  a  waiver  of  the  decree 
pro  confesso,  stUl  there  could  be  no  valid 
final  decree  rendered  against  them  as  upon 
said  default  decree.  McDonald  v.  McMahon, 
66  Ala.  116.  The  chancellor  did  not,  there- 
fore, err  in  not  granting  relief  aa  against 
these  two  resptmdents. 

The  decree  tff  the  chancoy  court  is  af- 
firmed. 

Affirmed.   All  the  Justices  concnr,  except 

DOWDELL,  O.  J.,  not  sitting. 


LORING  V.  GRDMMON  et  aL 

(Supreme  Court  of  Alabama.   Jan.  9,  1912. 
Rehearing  Denied  Feb.  16,  1912.) 

Witnesses  (8  140*)  —  CouPErawoT— Tbbti- 
itoNT  OF  Widow  as  to  Tbansacizon  with 
Dbceased  Husband. 

A  widow  suing  the  heirs  to  ber  deceased 
husband  to  reform  a  deed  taken  by  him  m  his 
own  name,  on  the  theory  that  the  land  was 
bought  by  him  as  truBtee  for  her,  is  not  com- 
petent to  testify  as  to  transactions  with  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  5^8-018;  Dec  Dig.  |  140.*] 

Appeal  from  CSianceiy  Court,  De  Ealb 
County ;  W.  H.  Simpson,  Chancellor. 

Suit  by  Mary  A.  Lorlng  against  Sidnia 
Shanu6n  Grummon  and  others.  From  a  de- 
cree of  dismissal,  complainant  appeals.  Af- 
firmed. 

See,  also,  67  South.  8ia 

Boykln  A  Bailey  and  A.  G.  Levy,  for  ap- 
pellant Hovrard  ft  Hunt,  for  appdlees. 
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AKBBRSON,  3,  This  blU  seeks  the  ref- 
onnatlon  of  a  deed  taken  by  Chas.  A.  hating 
In  his  own  name  upon  the  theory  that  the 
land  was  bought  by  him  aa  trustee  for  the 
complainant,  his  wife,  and  with  her  funds. 
With  the  testimony  of  the  complainant  as 
to  the  transaction  with  her  deceased  hus- 
band properly  excluded,  the  only  theory  ap- 
on  which  she  could  support  the  bill  Is  tbat 
she  owned  the  botrt  property;  tbat  this  lit- 
tle strip  was  necessarily  bought  for  the 
purpose  of  oompleUng  ownersh^  to  the 
spring  and  making  It  an  Inseparable  part 
of  the  hotel  property;  and  that  It  was  paid 
for  with  funds  earned  by  hw  In  runnli^ 
the  hoteL  In  a  companion  case  to  this  one 
in  67  South.  818,  we  held  that  Chas.  A. 
Lorlng,  and  not  tb»  respondent,  owned  the 
hotel  property;  tlierefore  she  has  utterly 
fftiled  to  make  out  hw  ease,  and  the  chan- 
cery court  propwly  dismissed  her  bill  of 
complaint 

The  decree  of  the  chancery  court  is  af- 
firmed. 

Affirmed.'  All  the  Justices  concur,  except 
DOWDBLI^  a  J.,  not  sitting. 


SGARBBOUOH  T.  SGARBROUOH  et  aL 

(Supreme  Court  of  Alabama.   Feb.  6,  1912.) 

Wills  (|  194*)— Intxrest  Dxtisbd— Substi- 
tution. 

A  testator  owning  one-half  Interest  In  a 
plantation  devised  it  to  appellant,  and,  after 
the  execution  of  bis  will,  sold  it,  accepting 
notes  in  payment.  Before  his  death  he  acquir- 
ed the  entire  property  in  the  notes.  Code 
1907,  I  6163,  proTides  that  when  any  teetator, 
after  making  his  will,  makes  any  contract  of 
tte  property  devised  and  the  purchase  money 
remuns  unpaid,  such  contract  is  not  a  revoca- 
tion to  devise,  and  the  property  passes  to  the 
devisee,  subject  to  the  same  remedies  for  spe- 
dfic  performance  that  might  be  had  against  the 
heirs  of  the  testator.  Seld,  that  the  statute 
avoided  the  revocation  of  the  will  by  the  simple 
act  of  tht  Bale  of  the  proper^  devlseo,  and 
aubatitnted  for  the  property  so  contracted  avray 
the  unpaid  purchase  money,  and  ao  the  devisee 
In  this  case  was  entided  to  one-half  of  the  pro- 
ceeds of  the  notes;  the  testator's  acquisition 
of  the  entire  hiterest  net  affecting  her  rights. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  481-489;  Dec  Dig.  8  194.*] 

Appeal  from  Ohancery  Court,  Calhoun 
County;  W.  W.  Whiteside,  Chancellor. 

Suit  between  Mamie  S.  Scarbrough  and  A. 
Lee  Scarbrough  and  others.  From  the  de- 
cree, the  first-named  party  appeals.  Af- 
firmed. 

Willett  &  WUlett  and  Charlea  D.  Kline, 
for  appellant    Lapslc^  &  Arnold,  for  ap* 

pellees. 

McCLELI'AN',  J.  Eba  Scarbrough  owned, 
on  January  9,  1909,  when  he  executed  his 
last  will  and  testament,  an  undivided  half 
intweet  in  a  tract  of  land  called  the  "Whlse- 
nant  Plantation,"  lying  In  Calhoun  and  Eto- 


wah counties.  WlUlam  A.  Scarbrough  then 
owned  the  remaining  undivided  half  interest 
therein.  Subs^uent  to  the  execution  of  his 
will,  Eba  and  William  A.  Scarbrough  sold 
the  land  for  920,000;  the  purchaser  assum- 
ing the  payment  of  a  mo^age  for  (4,000, 
and  also  paying,  In  cash,  $5,000.  For  the 
balance  of  the  purchase  mon^,  vis.,  $11,- 
000,  the  purtAtaser  gave  three  notes,  Eba 
and  William  A.  Scarbrough  each  had  a 
one-half  Interest  In  theee  notes.  Through 
dealings  betwera  Eba  and  William  A.,  the 
former  became  the  owner  of  the  interest  of 
William  A.  in  these  notes.  By  the  eecond 
Item  of  Eba  Scarbroug^'s  will,  Mamie  Scar- 
brough, wife  of  WUllam  A^  waa  devised  the 
one  undivided  half  Interest  Eba  Scarbrough 
owned  In  the  "Whisenant  Plantatton." 
There  being  no  writing  evincing  a  porpoee 
to  revoke  the  devise,  the  question  propound- 
ed is:  What  is  the  interest  in  amount  of 
Mamie  Scarbrough  In  the  fund  r^remated 
by  the  three  notes  mentioned? 

Code,  S  6163,  la  as  followa:  *'Wli«i  any 
testator,  after  making  hla  will,  makea  any 
contract  for  the  conveyance  of  any  pnverty 
devised  In  such  will,  and  the  whole  or  any 
part  of  the  purchase  mon^  ittnalns  nnpald 
to  such  testator  at  his  death,  the  di^MMltlCHi 
of  the  property  by  such  contract  Is  not  a 
revocation  of  the  devise,  at  law  or  In  equi- 
ty, unless  It  clearly  appears  by  the  contract 
or  some  other  Instniment  In  writing,  to  be 
Intended  as  a  revocation;  and  such  pn^ier- 
ty  passes  to  such  devisee,  subject  to  the 
same  remedies  for  a  specific  perfomiaDee 
thereof,  in  favor  of  the  persons  entitled 
thereto,  against  the  person  to  whom  such 
devise  was  made,  as  might  be  had  at  law 
or  In  equity  against  the  heirs  of  the  testa- 
tor, had  the  same  deseeded  to  them ;  and 
the  purchase  mon^,  when  recovered  by  the 
executor  of  the  testator,  must  be  paid  to 
the  devisee  of  such  property." 

It  Is  not  necessary  at  this  time  to  take 
other  particular  note  of  the  statute  than  to 
refw  to  the  several  decisions  heretofore 
delivered  with  reference  to  it  namely:  Pow- 
9ll  V.  Powell,  30  Ala.  697;  Welsh  v.  Pound- 
ers, 36  Ala.  668;  Slaughter  v.  Stephens,  81 
Ala.  418,  2  South.  146. 

One  eflfect  of  the  statute  was  and  la  to 
avoid  the  revocation  of  a  will  by  the  siinvle 
act  of  a  contract  to  sell  or  a  sale  of  the 
property  devised  thereby ;  and  another  waa 
to  »ia$titut€,  for  the  property  so  contracted 
away  by  the  will  maker,  the  unpaid  par- 
chase  money  therefor,  whether  it  be  all  or 
only  a  part  When  recovered  by  the  execu- 
tor of  the  testator,  the  prescription  of  the 
statute  is  that  It  be  paid  to  the  devisee  of 
such  property ;  that  is.  the  Oevitei  pt<n>ertj 
that  the  testator.  In  Hfe^  had  sold  w  cm- 
tracted  to  sell. 

Accordingly,  the  maximum  measure  of  in- 
Iterest  Mamie  Scarbrough  could  have  in  the 


•For  other  cuss  sm  muds  topto  and  Mctloo  NUHBBR  In  Dm.  Dig.  *  Am.       Kay  N«.  SsrlM  *  Bap'r  IndesM 

Digitized  by  Google 


JOHN  DEBBX  PLOW  00. 


T.  OITY  HABDWABE  00. 


821 


aniecorerad  and  nnpald  purchase  money  Is 
one-halt  of  |11,000— the  sum  found  by  tbe 
chancellor  to  be  her  due.  The  Idea  of  anb- 
stltatlon,  dominant  In  the  statnte,  fixes  the 
ma-rimnni  Umit  of  this  devtBeo's  Interest  at 
one-balf  of  the  uncollected  purchase  money. 

As  the  learned  chancellor  sayn,  the  pur- 
chase by  Bba  Scarbrongh  of  the  interest  of 
William  A,  Scarbrongh  In  the  three  notes 
did  not,  could  not,  enlarge  the  Interest  of 
Mrs.  Scarbrough  undo:  the  statute  quoted. 
This  transaction,  of  course,  enlarged  Eba 
Scarbroogh's  interest  In  the  unpaid  pur- 
cbaae  money;  but  It  did  not  enhance  her 
Interest  under  the  statute,  any  more  than  It 
would  have  been  enlarged  If  BIba  Scarbron^ 
bad  bought  William  A.  Scarbrongh'a  half 
Interest  in  the  land  itself  and  had  then  died 
without  selling  It  In  that  event,  Hamle 
Scarbrough  would  have  taken  a  half  Inter- 
est only,  under  Item  2  of  the  wUl.  Certain* 
ly  It  was  not  the  purpose,  and  cannot  be  the 
effect,  of  the  statute  to  enhance  the  devisee's 
right  or  Interest  beyond  that  the  tubcMtu- 
tion,  In  proportion,  the  unpaid  purchase  mon- 
ey affords.  The  maximum  proportion  be- 
comes fixed,  for  the  purposes  of  this  statute, 
when  the  testator,  In  life,  contracts  or  con- 
veys that  which  he  has  devised;  and  no 
other  transaction  or  dealing,  whatever  the 
moment  of  its  consommation,  operates  to 
change  the  status  upon  which  the  statute 
has  Its  clear  Infiuence.  It  is  the  property 
devised,  the  sale  thereof,  and  the  death  of 
the  testator  with  all  or  a  part  of  the  pur^ 
chase  money  for  the  property  devised  unpaid 
(and  not  that  othenvise  acquired),  that 
makes  the  factors  for  the  statute's  control 
(its  disposition). 

The  decree  is  affirmed. 

Affirmed.  All  the  Justices  concur,  save 
DOWDELL.  0.  J.,  not  sitting. 


JOHN  DEHBB  PLOW  CO.  v.  dTT  HABD- 

WABB  00. 
(Supreme  Court  of  Alabama.    Feb.  8,  1912.) 

1.  CONTBACTS  (g  163»)— CONSTBDOTIOH— TOUT- 
TSH  ARD  PsiNTKn  PSOVISION. 

In  eoDstrulDg  a  contract,  partlT  written 
and  partiy  printed,  the  court  bdouIo  construe 
the  whole  instrument  with  a  i4ew  of  ascertaiu- 
Ing  the  object  of  the  parties,  giving  to  the 
written  proWalons  precedence  over  those 
printed. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  I  746;  Dec  Dig.  {  16S.*] 

2.  SiAXJs  Q  479*)— CONDmoiT  or  GoKTKAcr— 

BXOHTS  OF  SKLLER— RKTAKUia  FOSSXSSIOIT 

— Tna. 

A  conditioDal  contract  for  the  sale  of 
farming  implements  provided  that  the  terms  of 
payment  named  therein,  which  "held  good  ontil 
October  1,  1910."  were  not  to  be  coDsidered  a 
precedent  for  the  future.  Another  clanae  de- 
clared that  it  was  agreed  that  the  title  and 
right  to  exclusive  possession,  on  demand,  either 
oral  or  written,  to  all  goods  which  might  be 
shipped,  should  remain  m,  and  their  proceeds 


in  ^  case  of  sale  should  be  the  property  of,  the 
seller,  until  fall  payment  by  the  buyer;  bat 
nothing  In  the  clause  would  release  tne  buyer 
from  making  payment  as  agreed.  Held,  that 
the  seller's  right  to  resume  possession  was  lim- 
ited by  the  provirion  extending  credit  to  Oc- 
tober 1,  1910,  and  that  the  seller  could  not  en- 
force Its  right  to  retake  the  proper^  prior  to 
that  date. 

[E^.  Note.— For  other  cases,  see  Sales,  Cait. 
Dig.  SI  141S-1438:  Dec  Dig.  |  479.*] 

Appeal  from  City  Court  of  Anniston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Detinue  by  the  John  Deere  Plow  Company 
against  the  City  Hardware  Company.  Judg- 
ment toT  dOCendant,  and  plaintiff  loitpeals. 
Affirmed. 

The  contract  reftrred  to  was  a  regular 
contract  of  sale  of  cutaln  fannliv  imple- 
ments manufactured  by  iHaintlff,  and'  con- 
tained a  great  many  conditions,  but  with  a 
retention  of  title  in  the  John  Deere  Flow 
Company,  and  a  right  to  retake.  The  body 
of  the  contract  contains  this  agreement:  "It 
Is  expressly  agreed  and  understood  that  the 
terms  named  therein,  which  bold  good  until 
October  1.  ISIO,  are  not  to  be  considered 
a  precedoit  for  the  future."  The  sevMith 
clause,  referred  to  In  the  opinion,  Is  as  fol- 
lows: "It  is  also  agreed  that  the  title  to, 
the  ownership  of,  and  the  right  to  Immedi- 
ate and  exclusive  possession,  upon  demand, 
either  oral  or  written,  to  all  goods  which 
may  be  shipped  as  herein  provided,  or  dur- 
ing the  current  season  shall  remain  in,  and 
their  proceeds  In  case  of  sale  shall  be  thv 
property  of,  said  plow  company,  and  subject 
to  Its  order  until  full  payment  shall  have 
been  made  fot  the  same  by  the  undersigned 
In  money ;  but  nothing  In  this  clause  will 
release  the  undersigned  from  making  pay- 
ment as  herein  agreed."  The  payments  re- 
ferred to  were  to  be  made  In  cash  when  any 
of  the  goods  were  sold  for  cash,  and  when 
the  goods  were  sold  on  time  they  were  to 
be  settled  for  by  note,  due  at  regular  ma- 
turity date,  and  the  notes  taken  for  the  ma- 
chinery or  implements  sold  were  to  be  sent 
to  the  plaintiff  as  collateral,  listed  by  them, 
and  returned  to  the  defendant  for  collection. 
The  suit  was  filed  on  the  22d  day  of  April, 
1910. 

Lapsl^  ft  Arnold,  for  appellant.  Tate  ft 
Walker,  WUlett  ft  WUlett,  and  Knox,  Acker, 

Dixon  ft  Stem^  for  appellee. 

HATFIELD,  J.  This  is  an  action  of  deti- 
nue by  appellant  against  appellee,  to  recover 
certain  chattels  mentioned  In  the  complaint. 
The  right  of  the  respective  parties  to  main- 
tain or  defend  the  action  depends  solely  up- 
on the  construction  to  be  given  a  certain 
contract  of  sale,  by  which  appellant  sold  to 
appellee  the  chattels  in  question.  The  con- 
tract in  question  is  a  conditional  one  of  sale, 
by  which  the  vendor,  appellant  here,  retain- 
ed the  title  to  tJie  chattels  sold  n[>on  certain 
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conditions  specified  In  the  contract  of  sale. 
The  real  difference  between  the  contentions 
of  the  parties  Is  as  to  whether  or  not  the 
vendor  bad  the  right  to  retake  the  posses- 
sion of  the  property  sold  and  delivered,  at 
the  time  the  action  was  brought,  or  whether 
the  time  at  which  It  could  retake  possession, 
on  account  of  the  breach  of  the  condltlous 
of  the  contract,  was  postponed  to  a  later 
date  than  that  at  which  the  suit  was 
brousSiL 

It  is  not  denied  by  the  vendee,  appellee 
here,  that  the  sale  was  a  conditional  one, 
and  that  under  certain  provisions  of  the  con- 
tract the  vendor  could  retake  possession  of 
the  property  sold;  but  it  contends  that  the 
time  at  which  the  contract  provided  the 
vendee  might  retake  possession  was  fixed 
at  October  1,  1910,  while  the  action  was 
brought  in  April.  1910.  If  this  be  true,  of 
course,  the  plaintiff  had  no  right  to  recover, 
at  the  time  it  brought  the  action,  and  there- 
fore must  fall. 

On  the  other  band,  It  Is  contended,  by  the 
render  that  by  paragraph  7  of  the  contract 
of  sale  (which  the  reporter  will  set  out),  the 
plaintiff  was  entitled  to  possession,  upon 
demand,  either  oral  or  written,  of  all  the 
goods  which  might  be  shipped  under  the 
provisions  of  the  contract,  or  during  the  cur- 
rent season. 

The  trial  court  construed  the  contract  in 
accordance  with  the  contention  of  the  ven- 
dee, to  the  effect  that  the  plaintiff  had  no 
right,  under  the  written  and  printed  con- 
tract, to  the  possession  of  the  property  at 
the  time  the  action  was  brought,  but  fur- 
ther ruled  tliat  the  parol  evidence  was  In 
dispute  as  to  whether  or  not  there  was  a 
anbsequent  agreement  between  the  parties 
by  which  the  plaintiff  was  oitltled  to  pos- 
session at  the  time  the  suit  was  brought, 
and,  accoidingly,  submitted  this  question  to 
the  Jury,  which  found  In  foror  of  the  defend- 
ant, appellee  here. 

As  to  the  rulings  of  the  court  upon  the 
question  of  the  subsequent  parol  agreement, 
uid  as  to  the  finding  of  th«  Jury  of  the  facta 
as  to  snch  agreouent,  no  error  Is  assigned, 
and  no  objection  Is  here  made  by  appel- 
lant 

The  txM  court,  In  Its  oral  charge  to  the 
Jury,  Instmcted  them  to  the  effect  that  un- 
der the  terms  of  the  written  and  printed 
contract  the  idalntlff  was  not  entitled  to  the 
posBeeston  of  the  property  at  the  time  the 
sfdt  was  brought,  and  for  this  reason  re- 
fused a  written  requested  fdiarge  to  the 
plaintiff,  asserting  the  reverse  of  the  propo- 
sltl<ai.  It  Is  conceded  that  the  same  ques- 
tion of  law  is  raised  by  both  rulings,  and 
that  the  correctness  or  Incorrectness  of  the 
one  necessarily  determines  the  propriety  or 
impropriety  of  the  other. 

We  agree  with  the  trial  court  as  to  the 
construction  placed  upon  the  written  and 
printed  contract  To  give  clause  7  construc- 


tion and  effect  intended  by  appellant  would 
make  It  wholly  inconsistent  with  the  other 
provisions  and  conditions  of  the  contract 
On  the  other  hand,  with  the  construction 
placed  upon  it  by  the  trial  court,  this  pro- 
Tlsiou  of  the  contract  can  be  reconciled  with 
the  other  provisions  thereof. 

The  contract  in  question  Is  quite  lengthy, 
and  is  conceded  to  have  been  partly  written 
and  partly  printed;  and  section  7  thereof 
is  one  of  a  great  number  of  provisions  print- 
ed on  the  back  of  the  contract  but  referred 
to  and  made  a  part  of  tt  by  provisions  In  the 
body  of  the  instrument,  which  were  in  writ- 
ing. 

[1]  It  Is  a  sound  and  well-settled  rule  of 
construction  of  contracts  that  in  arriving  at 
a  proper  Interpretation,  the  court  should 
examine  the  whole  Instrument  with  a  Tiew 
of  ascertaining  and  carrying  Into  effect  the 
purpose  and  object  the  parties  had  in  view, 
and  thus  give  some  effect  to  each  clause, 
and  reconcile  apparent  discrepancies  if  prac- 
ticable. Courts  win  never  presume  that  par- 
ties intended  to  insert  in  their  contracts  pro- 
visions wholly  incompatible  and  IrrecoDcll- 
able  one  with  another.  It  Is  likewise  a  well- 
settled  rule  of  construction  that  as  to  Instru- 
ments which  are  partly  printed  and  part- 
ly written,  that  which  la  written  shall  have 
the  greater  weight  because  of  the  presump- 
tion that  greater  attention  has  been  bestow- 
ed upon  the  written  parts  of  the  contract 

As  was  said  by  this  court  in  Bolman  t. 
Lohman,  79  Ala.  67,  per  Stone,  O.  J.:  "Tbe 
printed  form  la  Int^ded  for  general  use 
without  reference  to  parttcutar  objects  and 
alms.  That  which  Is  written  is  supposed  to 
be  dictated  by  the  particular  Intention  and 
purpose  of  the  parties  contracting." 

[2]  Applying  these  rules  of  constmctioa 
to  the  ooutract  In  question,  we  have  no  hes- 
itancy In  agredng  yrifti  tbe  trial  court  as 
to  the  constmctton  proper  to  he  placed  up- 
on this  ccmtract  We  find  one  of  the  writ- 
ten provlstons  of  the  contract  to  be  as  fol- 
lows: "It  is  e^reesly  agreed  and  under- 
stood that  tbe  terms  made  herein  shall  bcdd 
good  until  October  1,  IffLO,  and  are  not  to  be 
considered  a  precedent  for  the  fubure."  This 
b^ng  written  into  a  printed  form  of  con- 
tract used  by  the  vendor  In  making  such 
sales  is  suggMttve,  at  least,  of  tbe  Idea  that 
the  contract  In  question  was  somewhat  dif- 
ferent from  tbe  usual  cmtracts  made  ty  It 
in  such  cases.  It  was  provided  by  the  last 
clanse  of  section  7,  of  the  printed  cmdl- 
tlona,  after  stipulating  tiiat  the  vendor  should 
have  tbe  right  to  the  immediate  and  ex- 
clusiTe  possession  upon  demand,  as  follows: 
"But  nothing  In  this  clause  will  rdease  the 
undersigned  (the  vendee)  from  '"■'''"g  pay- 
m&at  as  herein  agreed."  It  waa  agreed  in 
tbe  contract  that  tbe  vendee  would  make 
payments  therem  nntU  October  1.  1910,  and 
it  would  be  inconsistent  to  hold  that  the  ven- 
dor could  retake  the  proper!?,  and  yet  bold 
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the  TendM  to  tbe  parnunt  of  tbe  pntchase 
price. 

No  enor  appearing  in  the  record,  tbe 
Judgmmt  of  the  trial  conrt  Is  affirmed. 
Affirmed.  All  the  Justices  ooncor. 


MONTGOMERY  COUNTT  t.  PRUETT. 

XSnpreme  Coart  of  Alabama.   Not.  21,  1911. 
Rehearing  Denied  Feb.  IS,  1A12.) 

L  Counties  (S  125* )— Implied  Comtbactb. 

General  asaQmpsit  on  an  implied  contract 
will  lie  against  a  county,  if  tbe  contract  is 
within  the  z^ge  of  ita  contractual  powers. 

(Ed.  Note.— For  other  cases,  see  Conntles, 
Gent  Dig.  I  186;  Dec.  Die  1  12S.*] 

■2.  VfoxK  AND  X<U0B  (|  23*)— Genbbal  Is- 
sue—Plea. 

As  nnder  the  common  counts  to  which 
the  general  issue  ia  pleaded,  plaintiff  is  re- 
-^qaired  to  prove  either  an  express  contract 
with  which  he  bad  fully  complied,  or  the  fur- 
lushiog  of  labor  and  materials  which,  were  of 
benefit  to  the  defendant,  and  which  were  volun- 
tarily accepted,  a  plea  setting  np  a  breach  of 
a  provisitm  of  the  contract  was  no  answer  to 
sach  counts,  and  a  demurrer  thereto  was  prop- 
erly sustained. 

(Ed,  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  42;  Dec.  Dig.  S  23.*] 

3.  Appeal  and  Ebbob  (g  1040*)— Habmixss 
£:bbob— Sustaining  Demubbeb. 

Error  in  raataining  a  demurrer  which  did 
not  specify  the  Inaptness  of  a  plea  as  an  an- 
swer to  the  common  counts  of  a  complaint  is 
harmless  where  the  plea  could  not  have  been 
amended  without  introdacing  matter  wholly 
foreign  to  it  as  framed  so  as  to  meet  those 
counts. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tf  406&-410S:  Dec.  Dig.  | 
104a*] 

4.  Afpeai.  and  Ebbob  (|  1040*)— TTiBlfT.MW 
Ebbob— SuGVAiNiNa  Demubbeb. 

A  general  denial  to  counts  in  an  action 
against  a  coonbr  declaring  on  a  special  con- 
tract, and  containing  avermenta  that  the  plain- 
tiff had  complied  with  all  the  provisions  of  the 
contract,  placed  on  the  plaintiff  the  harden  of 

E roving  performance  of  aU  obligationa  resting  on 
im  under  the  agreement,  and  permitted  defend- 
ant to  show  nonperformance,  so  that  the  sus- 
taining of  the  demurrer  to  a  plea  setting  up 
nonperformance  ot  a  condition  precedent  was 
harmless. 

[Eld.  Notar-For  other  eases,  see  Appeal  and 
B^ror,  Gent.  Dig.  H  4069-4105;  Dec.  Dig.  I 

104a'] 

6u  Appbai.  and  Ebbob  (S  1040*)— Habmless 
Ebbob— Sustaining  Dehubbbb. 

To  render  harmless  the  sustaining  of  a 
demurrer  to  a  special)  plea,  the  record  need 
not  affirmatlTely  show  uiat  the  defendant  ac- 
tually received  the  benefit  under  the  general 
issue  of  the  matter  specially  pleaded;  the  bur- 
den being  on  the  defendant  to  show  that  such 
benefit  was  denied  him,  to  entitle  him  to  a  re- 
TerasL 

(Ed.  Note^For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4089-4106;  Dec.  Dig.  f 
1040.*] 

Appeal  from  Cits  Conrt  of  Montgomery; 
William  H.  Thomas,  Judge. 
Action  by  O.  J.  Pmett  against  the  Ooonly 


of  Montgontery.  From  a  judgment  fbr  plain- 
tiff, defendant  appeals.  Affirmed. 

Edward  S.  Watts  and  J.  M.  ChUton,  for 
appellant.  Hill,  Hill  &  Whiting,  lor  appel- 
lee. 

SOMERVILIiB;  jr.  O.  J.  Fruett  sued  tbe 
county  of  Montgomery  in  tbe  city  court;  the 
original  complaint  containing  seven  counts. 
Count  1  la  on  account  stated;  counts  2  and 
6  for  work  and  labor  done,  and  materials 
furnished;  counts  3  and  5  and  7  on  accounts 
due  December  1,  1908;  and  count  4  claims 
damages  for  breach  of  a  contract  by  which 
plaintiff  was  to  do  certain  work  and  for- 
nix certain  materials  in  the  construction  of 
three  public  county  roads.  It  sets  forth  tbe 
spedflcations,  avers  full  performance  by 
plaintiff,  and  alleges  defendant's  failure  to 
pay  plaintiff  therefor. 

To  the  entire  complaint  defendant  flled 
three  special  pleas.  Plea  X  sets  up  an  alleg- 
ed provision  in  the  contract  upon  which 
plaintiff's  claims  are  founded,  to  the  effect 
that  the  contractor  was  specifically  bound  to 
furnish  the  engineer  with  satisfactory  evi- 
dence that  all  persons  who  did  work  or  fur* 
nlshed  material  for  said  road  construction, 
or  who  sustained  damage  or  injury  therein, 
or  from,  had  been  duly  paid  or  secured,  and 
that  within  10  days  after  completion  of  tbe 
work,  and  before  a  final  estimate  was  made, 
notice  should  be  given  the  engineer  that  any 
balance  doe  for  said  causes  had  been  paid 
or  released,  and  aTers  that  said  provisions 
are  conditions  precedent  to  the  defutdant's 
liability,  and  plaintiff  has  failed  to  eomply 
therewith. 

Pleas  2  and  8  are  in  set^. 

Plea  4,  flled  to  count  4  only,  denies  that 
defendant  ever  entered  into  any  such  con- 
tract as  set  out  tber^;  bnt  avers  that  there 
was  a  aerate  and  indepsident  contract  for 
each  of  the  three  roads  spedfled. 

Plea  5  is  the  general  Issue  to  the  entire 
complaint 

Plalnti(C  demurred  on  variously  assigned 
grounds  to  pleas  1«  S,  8,  and  4.  The  de- 
murrer to  plea  1  was  sustained,  and  the  de- 
murrers to  pleas  2,  8»  and  4  were  OTermled. 

Plaintlfl  ttam  amended  Ua  comidalnt  by 
adding  ooimts  8,  9^  and  10;  whlidi  do  not  dif- 
fer count  4,  ocept  that  each  count  is 
confined  to  a  single  one  of  the  three  roads 
set  oat  inclusively  in  count  4. 

The  defoidant  then  leflled  Its  pleas  1,  2, 
3,  4,  and  C  to  the  complaint  as  amended; 
and  plaintiff  reflled  his  demurrers  to  pleas 
1,  2,  8,  and  4.  Ihe  court  sustained  the  de- 
murrers to  pleas  1  and  4;  and  overruled  the 
demurrers  to  pleas  2  and  3.  Thus  to  the  10 
counts  of  the  complaint  there  remained  the 
two  pleas  of  set-off  and  the  general  issue, 
and  upon  these  there  was  trial  and  verdict 
for  the  plaintur. 


•Vor  otber  eases  sm  same  t^lo  and  seetloa  HUUBBR  in  Doe.  Die.  ft  Am.  Di^  Key  No.  Bartas  ft  RSp'r  Indezas 
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Flea  4  waa  clearly  bat  an  anqpUfled  torn 
of  the  general  issne;  or,  tf  its  special  a.yer- 
inents  are  considered  as  an  attempted  answer 
to  counts  8,  9,  and  10,  It  may  well  be  denom- 
inated frlTolons,  aa  charged  In  the  demurrer. 
And,  as  the  general  Issue  was  otherwise 
pleaded,  the  elimination  of  this  plea  codM 
not  In  any  case  bare  prejadlced  the  defend- 
ant, although  erroneously  effected  by  gen- 
eral demurrer. 

With  respect  to  tflea  1  and  the  defoise  it 
presents,  It  Is  Insisted  for  the  appellee  that, 
even  If  the  demurrer  was  erroneously  sus- 
tained, there  was  no  Injury  to  ^pellant,  be- 
cause the  fiuits  pleaded  therein  were  just  as 
ayallable,  and  would  hare  been  equally  ad- 
vantageous, under  the  plea  of  the  general  is- 
sue. 

[1]  It  Is  a  mistake  to  suppose,  as  argued 
for  the  appellant,  that  a  county  may  not  be 
liable  on  an  Implied  contract,  although  It  Is 
true  that  no  contract  can  be  Implied  against 
a  county  unless  It  is  one  which  the  county  Is 
by  law  empowered  to  make.  And  so,  ratifi- 
cation of  an  unauthorized — ^If  legally  permis- 
sible—contract may  be  implied.  11  Cyc.  478, 
D.  There  are  no  decisions  in  this  state  hold- 
ing a  contrary  riew.  Naftel  t.  County  of 
Montgomery.  127  Ala.  668.  667,  29  South.  29, 
simply  declares  that  a  county  is  only  liable 
for  a  debt  which  the  law  allows  It  to  con- 
tract, and  which  It  has  actual^  contracted, 
but  not  necessarily  by  express  contract  On 
the  other  hand,  Scarborough  v.  Watson,  140 
Ala.  351,  87  South.  281.  by  implication  con- 
cedes the  propriety  of  the  common  counts  In 
an  action  against  a  county.  And  It  la  well 
settled  that  general  assumpsit  lies  against 
municipal  corporations.  Allen  v.  Lafayette, 
88  Ala.  649,  8  South.  80,  9  L.  R.  A.  497;  B. 
B.  Ll  &  P.  Oo.  Mon^mery,  114  Ala.  446, 
21  South.  96a 

We  conclude,  therefore,  that  general  as- 
Bompsit  Ilea  against  a  county  within  the 
range  of  Ita  contractual  powers,  Just  as  tt 
does  against  an  Individual. 

[2]  Under  the  common  counts  (1,  2,  S,  B,  6, 
and  7),  the  plaintiff  was  required  by  the  irtea 
of  the  general  Issue  either  to  prove  an  ez- 
pteaa  contract  with  all  the  terms  of  which  he 
bad  fully  complied  (8tafl(nrd  v.  Sibley,  106 
Ala.  188, 17  South.  824;  AbercromMe  t.  Van- 
diver,  128  Ala.  618,  032.  28  South.  481);  or 
else  that  he  had  famished  labor  or  matfr- 
rials  which  ven  of  benefit  to  the  defend- 
ant, and  which  were  voluntarily  accepted  by 
It  (Davis  v.  Badders,  96  Ala.  348,  10  South. 
422;  Florence  Oo.  v.  Hanby,  101  Ala.  16,  IS 
South.  848;  v.  Teague,  85  Ala.  211,  8 
South.  861;  Andrews  r.  Tucker,  127  Ala.  602, 
28  South.  84;  Martin  v.  Hassle,  127  Ala.  S04, 
29-  South.  81;  Aames  v.  Windham,  187  Ala. 
518,  84  South.  816;  Henderson-Boyd  Lamber 
Oo.  r.  Cook.  148  Ala.  227,  4Z  South.  888;  6 
Oyc  111).  In  eiOier  case,  defendant's  q^al 
idea  1,  if  true,  would  be  wholly  Irrelevant 
and  inappropriate  as  an  answer  to  these 
counts;  and  hence  the  rule  that  a  plea  set- 


ting up  ]»lalntlff*s  breatih  oi  a  special  iirovl- 
slon  of  a  omtract  Is  not  a  sufficient  answer 
to  the  common  counts,  tbou^  it  be  to 
a  count  on  the  contract  Bverrood  ▼. 
Schwartzkopf,  128  Ittd.  85,  23  N.  B.  968.  Nor 
could  the>  plea  have  beoi  amended  so  as  to 
make  it  pertlnoit  to  these  counts  without  In- 
troducing matter  wholly  foreign  to  the  plea 
as  framed. 

[I]  Heoioe,  so  far  as  these  conuntm  oonntB 
are  concerned,  although  the  dunurrer  «Ud 
not  specify  the  Inaptness  of  the  plea  aa  an 
answer  to  them,  the  sustaining  of  the  de- 
murrer was  error  without  Injury,  and  can- 
not be  complained  of  by  appellant  Ryall  ▼. 
Allen,  143  Ala.  222,  227,  38  South.  851;  De 
Leon  V.  Walters,  163  Ala.  502,  50  South.  934, 
19  Ann.  Gas.  914;  S.  L.  &  8.  F.  R.  R.  Co. 
V.  Phillips,  165  Ala.  504,  61  South.  638;  Schu- 
ler  V.  Fisher,  167  Ala.  184,  62  South.  380; 
Mc<^ee  V.  W.  U.  T.  Co.,  169  Ala.  109^  S3 
South.  211. 

[4]  If^  however,  the  dimlnatlon  of  the  plea 
be  considered  with  respect  to  counts  4,  8,  9^ 
and  10,  which  declare  spedally  on  the  con- 
tract And  It  be  conceded  that  the  lAea  ^ras 
not  subject  to  any  ground  of  d«narrer  specl- 
fled,  we  must  still  conclude  that  the  enor  in 
sustaining  the  demurrer  was  not  inJorioaB  to 
appellant 

Each  one  of  these  eoimts  contains  the 
averment  that  plaintiff  had  eomidled  with  all 
the  provisions  of  the  contract  sued  on.  De- 
fendant's plea  6  dented  '^ch  and  every 
avermrat  thereof."  Under  the  issue  ttins 
framed,  the  plaintiff  was  bound  to  prove  his 
performance  of  ev^  obllgati<m  devolved  im 
him  by  the  terms  of  the  contract,  especially 
one  which  waa  a  condition  precedent  to  his 
right  to  demand  payment  for  work  and  ma- 
terials furnished,  and  equally  It  was  open 
to  the  defendant  to  show  plalntUTs  noiM^er* 
formance  of  any  condition  or  stipulation  es- 
sential to  his  rl^t  of  actltm  therefor.  AbCT- 
cromMe  v.  Tandlver,  126  Ala.  013,  S81,  28 
South.  ^1;  Aames  v.  Wli^ham,  187  Ala. 
618,  618|  34  South.  816.  Such  being  the  scope 
of  fbe  Issue  actually  submitted  to  the  Jary, 
the  erroneous  elimination  <^  tiie  special  j^ca 
1  cannot  under  the  decisions  of  this  court, 
be  regarded  as  prejudicial.  L.  &  N.  B.  B. 
Co.  V.  Hall,  181  Ala.  161,  32  South.  603;  N. 
a  ft  St.  L.  By.  V.  Bates,  188  Ala.  447,  32 
South.  689;  U.  S.  F.  &  O.  Co.  v.  DamsUb. 
Habil,  138  Ala.  348.  36  South.  844;  Wcstioni 
By.  V.  Bussell,  144  Ala.  142,  39  South.  311. 
118  Am.  St.  Bep.  24;  Metcalf  r.  St  U,  etc.. 
B.  R.  Co.,  166  Ala.  240,  47  South.  198.  [SI 
These  cases,  whether  wisely  or  not,  have 
changed  the  rule  announced  In  sune  of  the 
oldv  cases  <e.  g..  Rice  v.  Drennen,  75  Ais. 
386;  arafaam  v.  WoodaU,  86  Ala.  813, 6  Booth. 
687)  that  the  record  must  afflrmatively  show 
that  the  defendant  actually  received  the  ben- 
efit under  the  general  Issue  of  the  matter 
specially  pleaded.  As  fibe  rule  now  stands, 
he  must  show  that  such  boieflt  was  denied 
Mm. 
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We  are  not  xmmlndfal  of  tlie  rnle  of  plead- 
ing in  actlona  on  special  contracts  whlcb  was 
annonncM  In  American  Oak  Bztract  Co.  t. 
Ryan.  112  Ala.  387.  20  South.  644,  to  the  ef- 
fect that.  In  an  actlim  for  breadi  of  ccmtract, 
the  defendant  ■  cannot,  nndw  the  general 
lesoe,  defeat  the  i^alntUTs  cause  of  action 
by  jwoTlng  other  stlpnlationa  relied  on  to 
excuse  performance,  which  were  not  set  out 
In  the  complaint  In  that  caae,  however, 
there  was  no  allnslon  In  the  comi^lnt  to  any 
other  stlpnlati<Hifl,  and  no  avermmt  that 
plalntur  had  complied  with  all  the  provisions 
of  the  contract;  and  hence  his  noncompll- 
Aote  was  not  within  the  issne  made  by  the 
pleadings.  Perhaps,  also,  American  O.  E. 
Co.  T.  Ryan  should  be  distinguished  from 
Abercrombie  t.  Vandlver,  126  Ala.  &13,  581, 
28  Soath.  491,  where,  nnder  the  general  Is- 
sne to  counts  in  special  and  general  assamp- 
dt,  proof  of  noncompliance  with  a  condition 
precedent  was  held  to  defeat  plalntUTs  re- 
GOT^  for  certain  extra  work. 

This  view  of  the  ease  renders  it  unneces- 
sary to  consider  whether  the  plea  was  ob- 
noxious to  any  of  the  special  grounds  of  de- 
murrer assigned  thmto.  Let  the  Jndgmott 
be  affirmed. 

Affirmed.  All  the  Justices  concur.  AN- 
DBRSON,  J.,  without  dissenting  from  the 
opinion,  prefers  to  place  his  concurrence  on 
the  groimd  that  the  demurrers  to  defendant's 
pleas  mm  im^wly  sustained. 


TTTT.T.TAK  r.  KILLIAN  et  aL 
(Supreme  Oourt  of  Alabama.   Feb.  8,  1912.) 

1.  Watkbs  and  Watkb  Coubsbs  (H  126, 
179*)— SUBTAOB  Watebs— Etidbkoe. 

In  an  action  for  damages  from  deflection 
of  surface  water,  evidence  held  insofficient  to 
■nstain  couDts  charging  wrongful  dirersion  of 
a  stream  from  Ita  natural  course,  causing  It  to 
flow  OTW  and  across  plaintiff's  land,  or  that 
(he  flow  of  surface  water  was  changed. 

[Bd.  Note.— For  other  ease%:  see  Waters  and 
Water  Coarsev,  Cent  IMg.  fl  189,  141,  142; 
Dec  Dig.  If  126,  179.*] 

2.  Watkbs  and  Water  Gonssxs  (|  107*>— 

DlTEBSIOn  —  iNJUaiKS  TO  SEBVtXIfT  TlNE- 

Bvidenee  In  an  action  for  damages  from 
deflection  of  water  held  Insuffldent  to  sustain 
a  count  of  complaint  charging  Injury  to  a 
spring  and  water  and  to  plaintiff^i  farm. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Oent  Dig.  ||  116,  117;  Dec. 
Dig.  I  107.*J  ^  «  . 

S.  Watkhs  Ann  Watd  Cottbsbs  (H  120, 
104* )— PoixtmoN. 

A  landholder  may  not  place  anything  In 
either  percolating  water  or  that  which  is  gath- 
ered in  definite  and  known  surface  streams 
whldi  will  pollute  the  wells  or  springs  of  his 
oeigbbors. 


[Bd,  Note.F-For  other  cases. 
Water  Gonnn%  Gait  Dig.  H 
Dig.  H  120,  m*] 


4.  Watbes  Awn  Wateb  Coitbses  (I  128*)— 
SuarACE  -  Watebs  —  Deainaoe  Question 

FOB  JUBT.  « 

An  upper  owner  of  land  may  ditch  his 
lands  and  drain  them,  prorlded  he  do  so  with 
a  prudent  regard  for  the  welfare  of  lower 
owners,  and  that  he  do  no  more  than  concen- 
trate the  water  and  cause  It  to  flow  more 
rapidly  and  In  greater  Tolnme  on  the  inferior 
heritage,  and  It  Is  a  question  for  the  jury 
whether  the  use  made  was  reasmable. 

[Ed.  Note.— For  other  cases. '  see  Waters  and 
Water  Conrses,  Gent  Dig.  H  189,  141,  142; 
Dec  Dig.  I  126.*1 

5.  Watebs  and  Wateb  Coubses  (I  107*>— 
SuBTAOE  Waieis— Deaihaob— Qdbbtion  ros 

JtWT. 

In  an  action  for  deflecting  water  into  a 
sink  hole,  whence  it  flowed  ot  oadergronnd 
channels  mto  plaintiff's  spring.  It  was  a  ques- 
tion for  the  fury  whether  the  disposition  of 
the  water  by  the  defendant  was  a  prudent 
and  proper  one  to  protect  Us  own  property, 
and  whether  It  ms  with  a  proper  regard  for 
the  Interests  <Mt  the  plaintiff,  who  was  a  lower 
owner. 

[Ed.  Note. — ^For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  116,  117;  Dec. 
Dig.  1 107.*P 

6.  Watebs  aifd  Waisb  CoijBSBa  (I  88*)— 
Natubal  Waibb  Ooubsbs— What  Consn- 

TDTES— "EirOWH  ANV  WELL-DSFIUBS  CHAH- 

MEL." 

That  water  flows  naturally  through  a  chan- 
nel will  not  make  it  a  known  and  well-deflned 
channel 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  |  80;  Dec  Dig.  f 
38.* 

For  other  definitionB,  see  Words  and  Phras- 
es, ToL  0,  pp.  8948,  8044.] 

7.  Tbial  ft  248*)— Actions— iMBTHUcnoNS— 

ABSTRACTiraSS. 

In  an  action  for  the  deflection  of  surface 
water  Into  a  sink  h<de,  causing  alleged  Injury 
to  the  plalntifTi  spring,  an  liwtruction  submit- 
ting that  in  law  a  known  and  well-defined  chan- 
nel Is  a  channel  through  which  water  naturally 
flows  was  properly  refused,  as  abstract 

[Ed.  Note.— For  other  cases,  see  Trial,  Ouit. 
Dig.  H  982,  S88;  Dec.  Dig.  f  248.*] 

a  Watebs  and  WaIbb  Coubbbs  (I  107*)— 

ACTIONS— iNBTRUCnONS. 

Whether  defendant,  In  an  action  for  di- 
verting surface  water  into  a  sink  hole,  knew 
that  the  water  diverted  would  flow  into  the 
plaintiff's  spring,  was  for  the  Jury  in  determln- 
mg  whether  the  disposition  of  the  water  was 
prudent  and  with  due  regard  for  the  Interests 
of  the  plaintiff,  and  an  mstruction  submitting 
that  a  lack  of  knowledge  would  not  relieve 
th9  defendant  from  Ilalullty  was  misleading. 

rEd.  Note.— For  other  oases,  see  Waters  and 
Water  Conrsss,  Cent  Dig.  H  116,  117;  Dec. 
Dig.  I  107.*]^ 

9.  Watebb  AMD  Waxes  Coukses  fS  104*)— 
PoLLtrrioN— AoTB  or  Dominant  Owneb. 
To  render  an  upper  owner  liable  to  the, 
owner  of  land  Ijlng  lower  for  the  pollution  of 
a  spring  by  diverting  waters  into  a  sink  hole, 
it  must  be  shown  uat  the  water  falling  Into 
the  hole  passed  through  the  spring,  and  that 
the  water  would  not  pass  into  the  sink  hole 
bnt  for  the  acts  of  suai  upper  owner. 

lEd.  Note.— For  odier  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  114;  Dae.  A/lg.  i 
104**J 
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(Alt. 


10.  Watxbs  A.m  Wateb  Goubsks  ((  KM*)— 
Aonons— Partieb. 

No  recovery  may  be  bad  in  an  action  for 
divertiitff  surface  waters  and  polluting  a  spring 
of  the  plaintifC  against  a  person  who  neither 
owned  an  inteiest  in  the  lands  on  which  the 
sink  hole,  into  which  the  waters  were  claimed 
to  have  been  diverted,  was  located,  nor  direct- 
ed  or  authorized  the  act  In  question. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coaises,  Cent  Dig.  |  114;  Dee.  Dig.  8 
104.*] 

11.  DaHAGBS  (§  226*)— POLX.TJTIOIT— DAUAOSS 

Becovebablb, 

A  plaintiff  in  an  action  for  damages  for 
the  pollution  of  a  spring  alleged  to  hare  been 
caused  by  the  diversion  of  surface  waters  into 
a.  sink  hole  may  not  recover  damages  to  bis 
farm  or  spring  which  accrued  since  the  com- 
mencement of  the  action. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §  567;  Dec.  Dig.  i  226.*] 

12.  Waters  and  Watbb  Cottbbes  (1  107*)— 

POXXUnONB— AOnONB— BUBDBH  OV  PbOOF. 
In  an  action  for  diverting  waters  into  a 
sink  hole,  causing  the  alleged  pollution  of  the 
plaintiff's  spring,  the  burden  of  showing  that 
the  spring  was  damaged  by  the  act  or  agency 
of  the  defendant  is  upon  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  U%  U.7;  Dec. 
Dig.  S  107.*] 

Appeal  from  Circuit  Court,  De  KaJb  Ooon- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  W.  E.  KlUian  against  O.  W. 
KUlian  and  another.  Judgment  for  defend- 
ants,^ and  plaintiff  appeals.  Affirmed. 

Hie  facta  sufficiently  appear  from  the  opin- 
ion of  the  court  The  following  Is  the  oral 
«ha^  of  the  court  excepted  to:  '^f  Ken- 
neth  KllUan,  building  a  rock  wall  or  do- 
ing any-  other  act,  caused  more  water  to 
flow  tato  the  lufle  than  otherwise  would  have 
done  so,  and  be  knew,  or  had  knowledge  to 
lead  him  to  beUere,  at  the  time,  tiiat  the  wa- 
ter would  go  into  an  underground  channel 
leading  to  plaintiffs  ^rlng,  and  that  it  would 
Haw  Into  plaintiff's  spring  and  Injure  It.  and 
■did  BO  injure  it,  then  the  defendant  Kenneth 
KilUan  would  be  liable;  otherwise  not." 

The  following  charges  were  refused  to  the 
plaintiff:  (1)  "The  court  charges  the  Jury 
that  In  law  a  known  and  well-defined  chan- 
nel Is  a  channel  through  which  water  natur- 
ally flows."  (2)  **The  court  charges  the  jury 
that  the  fact,  if  it  be  a  ftict,  that  defendant 
Kenneth  Killian  did  not  know  that  the  wa- 
ter, diverted  from  the  natural  cbannel  and 
-caused  to  run  Into  the  sink  hole,  flowed  or 
would  flow  Into  platntitrs  spring,  does  not 
relieve  him  from  liability,  if  the  water  was 
thus  diverted  to  an  underground  channel, 
which  connected  with  plaintiff's  spring."  (3) 
"The  court  charges  the  jury  that  if  defend- 
ant Kenneth  Killian,  by  constructing  a  stone 
wall  or  other  means,  diverted  a  stream  from 
its  natural  channel,  or  a  part  of  a  stream, 
and  this  water  flowed  through  an  under- 
ground cbannel  and  Into  plaintUTs  spring, 


!and  that  If  this  caused  Injury  and  daniBg3 
to  the  spring,  then  the  plaintiff  ia  entitled 
to  a  verdict  for  such  damages  as  the  evidence 
may  show  he  is  entitled  to."  (4)  "If  yoa 
are  satisfied  fiDm  the  evidence  that  the  de- 
fendant knowingly  diverted  the  water  from 
his  land  into  a  subterranean  stream  form- 
ing plalntlfTs  spring,  and  that  Bald  spring 
was  thereby  damaged  or  Impaired,  the  de 
feudant  would  be  liable  in  such  damages  in 
such  sum  as  yon  may  determine  the  evidence 
warrants,  not  exceeding  the  sum  claimed  In 
the  complaint." 

The  following  charges  were  given  for  the 
defendants:  (1)  *^lie  court  charges  the  jury 
that,  before  they  can  find  for  the  plaintiff, 
they  muat  believe  from  the  evidence  that  the 
water  which  flows  Into  the  sink  hole  passes 
through  Killlan's  spring,  and  that  the  water 
would  not  have  passed  into  the  dnk  hole,  had 
it  not  been  for  the  votk  done  on  said  slnt: 
bole  by  the  defendants,  or  because  of  th> 
rock  wall  or  levee  constructed  by  defend- 
ants." (2)  "The  court  charges  the  Jury  that, 
if  they  believe  the  evldeflce  in  this  case,  they 
cannot  find  for  the  plaintiff  under  count  2 
of  the  complaint"  (3)  "The  court  charges 
the  Jury  that,  if  they  believe  from  the  evi- 
dence that  at  the  time  of  the  building  of  tiie 
wall,  or  the  removal  of  the  stone  or  other 
substance  from  the  sink  hole,  O.  W.  KUlian 
owned  no  Interest  in  the  lands  on  which  thej 
were  situated,  and  did  not  direct  or  authorize 
said  act,  you  cannot  flnd  for  the  plaintiff 
as  against  said  G.  W.  BOlllan."  (4)  "The 
court  charges  the  Jury  that  the  plaintiff  can- 
not recover  damages  to  his  farm  or  spring 
which  have  accrued  since  this  suit  was  com- 
m^ced."  <JS)  "The  law  holds  a  man  liable 
for  the  consequences  of  his  acts  only,  and 
If  you  should  flnd  from  the  evidence  that  the 
defendant's  work  upon  the  sink,  and  the  re- 
moval of  the  stone  and  other  d^la,  had  not 
the  effect  reasonably  to  add  to  the  Tolume 
of  water  finding  Its  way  into  said  rink,  and 
to  damage  and  injure  plalntlfTs  apriiv,  then 
you  must  find  your  verdict  for  the  d^oul- 
ant"  (8)  Afflnnatlve  charge  not  to  find  for 
plaintiff  under  count  1.  (7)  "Before  the 
plaintiff  is  entitled  to  recover  damages  of  the 
defendant  at  your  bands,  he  must  reason- 
ably satisfy  you  from  the  evidence  that  plain- 
tiff's spring  has  been  damaged  by  the  act  or 
agency  of  the  defendant,  and  if,  after  yon 
have  considered  all  the  evidence  In  the  case, 
your  mind  is  left  In  such  doubt  and  oncer 
talnty  as  to  what  the  truth  of  the  transac- 
tion Inquired  about  reasonably  is,  then  the 
plaintiff  has  failed  to  carry  the  burden  the 
taw  impcnee  upon  him,  and  your  verdict  mast 
be  for  the  defendant" 

Howard  ft  Hunt,  for  appellant.  Davli  ft 
Pope,  for  appellees. 
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SIMPSON,  J.  This  action  Is  by  tbe  ap- 
pellant against  tbe  appelleea. 

The  first  count  Is  for  wrongfully  diverting 
"a  stream  of  water  from  its  natural  course, 
canslng  It  to  flow  over  and  across  the  lands 
of  plaintiff,  thectlbj  Injuring  his  lands  and 
crops."  The  second  count  is  for  changing 
"the  flow  of  surface  water"  on  the  land  of 
defendants,  '*80  that  it  oTerflowed  plaintifTs 
land  and  spring,  in  an  artificial  channel,  do- 
ing great  damage  to  his  land  and  crops." 
The  third  is  for  changing  or  diverting  a 
stream  from  Its  natural  channel,  "so  that  it 
ran  Into  plalntifTs  spring,  Uirough,  an  un- 
dercroimd  channel,  thereby  injuring  the 
spring  and  water  and  plaintifrB  farm."  The 
fourth  comt  Is  for  building  *'a  wall  that 
diverted  a  stream  of  water  from  its  natu- 
ral dunnel.  and  caused  it  to  flow  into  an 
underground  channel  that  connected  with 
plalntUTs  spring  therein  orwflowlng  and 
injuring  said  Bjwlng";  and  it  is  alleged  that, 
"after  defendant  knew  this  or  was  tn  posses- 
sion of  facta  and  drcunutances,  vbicht  if 
followed  IV.  would  baTe  led  to  such  know}* 
edg^  be  zefwd  or  failed  to  ramore  said 
wall,  and  put  the  water  thus  directed  baA 
into  its  natoral  channel." 

The  testimony  on  the  part  of  the  plaintiff 
is  that  tbe  farm  <tf  plaintlfl  is  south  of,  and 
adjoining,  tbe  fann  of  defendant;  that  there 
was  a  spring  cm  tbe  land  of  plaintUt  at  the 
foot  of  a  mountain;  that  a  hole  or  sink,  a 
little  north  of  east  and  about  ^one-fourth  of 
a  mile  flmn  said  spring,  made  its  anworance 
in  a  field  of  defendant  during  a  wet  season; 
that  rock  *Stob  bursted  up  in  the  hole,  brush 
torn  out,  and  gravel  turned  loose";  that  the 
large  rocks  were  taken  out,  and  small  rocks 
and  gravel  fell  through  out  of  sight;  tliat 
"they  [defendant's  employes]  took  a  right 
smart  of  stuff  out  of  the  hole" ;  "that  there 
was  a  waterway  coming  down  the  mountain 
boUow,  and  one  channel  of  this  waterway 
came  within  10  or  12  feet  of  the  hole,  and 
another  one  came  a  little  closer;  that  about 
one-third  of  the  water  was  going  into  the 
hole  at  the  time  he  worked  In  it";  that  a 
rock  wall  was  built  by  defendant's  employes 
across  the  channel,  the  effect  of  which  was 
to  throw  about  one-third  more  water  into 
tbe  hole  than  was  already  going  In;  that  a 
levee  was  built  In  defendant's  field,  and  a 
ditch  dug  leading  towards  the  sink  hole,  the 
effect  of  which  was  to  drain  the  field  and 
carry  the  water  towards  the  hole;  that  the 
spring  'Vould  never  get  muddy  before  tbe 
sink  hole  came,  and  that,  after  it  came,  It 
would  get  muddy  every  time  It  rained,  and 
that  the  same  kind  or  color  of  water  would 
come  out  of  the  spring  as  went  Into  the  hole"; 
that,  before  the  hole  came,  the  spring  was 
always  clear,  except  that  it  would  sometimes 
get  a  little  milky  after  a  big  rain;  that  tests 
had  been  made  by  putting  various  articles 
in  at  the  hole,  and  that  they  or  similar  ar- 
ticles would  afterwards  be  found  In  tbe 


spring;  that  tbe  water  tibat  went  into  tbe 
hole  would  pour  down  into  an  underground 
cave  or  channel,  out  of  sight 

The  testimony  on  the  part  of  tbe  defend- 
ant tended  to  show  that  the  spring  would, 
at  times,  get  muddy  before  the  hole  came, 
the  same  as  it  did  ^terwards;  tiiat  the 
spring  had  not  been  damaged  at  all;  Qiat 
there  was  a  large  cave  near  the  top  of  the 
mountain  known  as  "Elllian's  Gave."  about 
a  half  mile  from  the  spring,  and  there  were 
mod  and  trash  on  the  sides  of  the  walls  of 
said  cave,  tending  to  dmw  that  the  water 
would  rise  and  fall  therein;  that  tests  had 
be&k  made  by  putting  oil  aWt  bran  in  said 
cav^  ^rtil€li  would  come  out  at  the  «prlng; 
that  one  nl^t,  abont  the  "time  testified  to 
by  plalntifTs  witness,  during  a  heavy  rain, 
the  bottom  or  bed  of  the  mountain  stream 
f eU  in  at  a  point  Just  at  the  toot  of  the 
mountain,  making  a  hole  eight  or  ten  feet 
wide;  that  defendant,  Kenneth  KllUan,  had 
some  rock  and  other  things  that  bad  drifted 
into  tbe  hole  taken  out;  that  tbe  great  bolk 
of  the  water  was  running  into  the  hole,  be- 
fore aiqthing  was  done  to  clean  ont  the  bole 
or  build  the  dam,  etc. ;  that  after  tbe  sink 
hole  fell  In,  a  small  cave  was  found  under- 
neath it^  Into  whldi  the  mter  poured,  and 
from  the  cave  flowed  in  an  nndeqpnnnd 
channel,  which  was  in  places  80  or  40  feet 
high;  that  def aidant's  witnenes  went  down 
into  said  cave,  and  followed  the  stream  for 
200  or  800  feet  In  a  northwestwardly  di- 
rection; that  tbe  water  from  the  sink  hole 
went  Into  said  channel;  that  the  point  to 
whl<A  Uils  diannel  was  traced  was  ZZ  feet 
lower  than  plaintlfTs  spring  (said  aiding  be- 
ing more  than  a  quarter  of  a  mile  from  the 
sink  hole),  and  godng  tn  a  direction  onwsite 
from  tlie  spring;  that  various  tests  were 
made  by  putting  light  articles  Into  the  sink 
hol^  which  never  came  out  at  tiie  spring, 
also  muddying  the  water  at  the  sink  hole, 
which  bad  no  effect  on  the  spring ;  also  that 
about  80  or  40  feet  above  the  spring  In  ques- 
tion there  is  a  hole,  and.  If  light  substances 
are  placed  In  this  hole,  they  come  out  In  the 
spring;  also,  ttiat  there  are  Indications  of 
coal  oil  in  said  hole ;  that  there  is  a  hill  or 
spur  of  the  moantain  between  tbe  sink  hole 
and  the  spring.  It  Is  admitted  by  the  plain- 
tiff that  said  spring  is  not  his  only  source 
of  water  for  domestic  purposes.  It  is  also 
shown  that  the  stream  In  which  tbe  sink 
hole  occurred  is  only  a  wet-weather  stream, 
running  only  in  wet  seasons. 

[1,  2]  It  is  evident  that  there  was  no  tes- 
timony to  sustain  the  first  and  second 
counts,  nor  Is  there  any  evidence  to  sustain 
the  allegation  In  the  third  count,  that  plain- 
tiff's farm  was  injured.  Counsel  for  both 
parties  cite  a  number  of  authorities  on  the 
subject  of  the  rights  of  landholders  In  perco- 
lating waters,  and  In  subterranean  streams, 
and  the  liability  for  diverting  tbe  same  so 
as  to  cut  off  the  source  of  supply  in  adja- 
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cent  lands.  Then  an  a  Tast  nnmber  of 
decisions  on  these  subjects,  which  we  do 
not  deem  It  necessary  to  ccoislder,  as  there 
is  no  sneh  claim  In  this  case.  While  It  Is 
trne  that,  as  to  percolating  water  (that  which 
ma%ly  filters  or  oozes  through  the  soli),  the 
owner  of  the  soil  may  use  or  divert  the  same 
80  as  to  deprive  the  adjacent  owner  eotlrely 
of  It,  while  he  may  not  divert  an  nnder- 
gronnd  stream  flowing  In  a  definite  known 
channti,  tliongh  he  may  use  it  jost  aa  he 
may  use  a  snrface  stream,  yet  the  question 
ban  Is  what  he  may  do  with  that  part  of 
the  surface  water  which  la  oollectad  in  a 
deflnlte  dianneL  The  maxim  ct  the  law  Vt, 
"Aqaa.  corrtt,  debet  corrwe,  nt  eorren 
Boleba^**  so  tliat  a  man  may  not  gather  the 
surface  water,  or  cbange  the  channels  which 
It  has  made,  in  mich  a  way  as  to  throw  it 
in  a  body  nptm  his  aelgiibor's  land,  to  his 
Injury  (8  Famham  on  Waters  ft  Waterways, 
P;  2S74,  i  88S  et  aeg.:  page  2710v  I  936  at 
sea.) ;  yet  lime  li  so  eirldence  in  this  case  to 
show  that  such  a  thing  has  been  done.  The 
dalm  hen  nndn  tiie  evidence  is  not  tbat 
the  water  was  collected  or  turned  in  such 
a  way  as  to  overflow  and  injun  the  adjoin- 
ing lands,  but  only  that,  by  taming  the  wa- 
ter Into  a  natural  hole  In  the  ground,  it 
found  Its  way  to  the  plalntllTB  spring,  and 
caused  It  to  be  muddy  at  times. 

[3]  The  question  here  Is,  Did  the  defend- 
ant, by  the  acts  complained  of,  pollute  the 
water  In  the  spring  of  the  plalntlCt,  and, 
if  so,  has  the  evidence  furnished  any  criteria 
by  which  the  liability  of  the  defendant  can 
be  declared  and  the  amount  of  the  damage 
estimated ;  for  the  authorities  recognize  the 
principle  that  whatever  may  be  the  rights 
of  a  landholder  In  either  the  percolating  wa- 
ter, or  that  which  la  gathered  In  defined  and 
known  sabsurface  streama,  he  cannot  place 
anything  In  either  which  will  pollute  the 
springs  or  wells  of  his  neighbors.  3  Fam- 
ham on  Waters  ft  Water  Bights,  p.  2730, 
I  946  et  seq„  and  cases,  dted  In  notes. 

In  a  case  in  Pennsylvania,  where  parties 
boring  gas  wells  brought  up  salt  water  from 
a  lower  stratum,  which  Injured  fresh-water 
wells  by  rising  therein,  the  Supreme  Court 
of  that  state,  after  dtlng  a  number  of  cases 
on  the  rights  In  subsurface  waters,  held 
that:  "If  the  existence  of  a  stratum  of  clear 
water,  and  Its  flow  Inio  wells  and  springs 
of  the  vicinity,  and  the  existence  of  a  sepa- 
rate and  deeper  stratum  of  salt  water  which 
1b  likely  to  rise  and  mingle  with  the  fresh, 
when  penetrated.  In  boring  for  oil  or  gas, 
are  known,  and  the  means  of  preventing  the 
mixing  are  available  at  reasonable  expense, 
then  clearly  It  would  be  a  violation  of  the 
living  spirit  of  the  law  not  to  recognize  the 
change,  and  apply  the  Immutable  principles 
of  right  to  the  altered  conditions  of  fact." 
Collins  T.  Cfaartlers  Valley  Oas  Ca,  181  Pa. 
143,  U8.  IS  Aa  1012,  1014,  6  U  B.  A.  280, 


288,  17  Am.  St  Rep.  791,  798.    In  ""h 
words,  that  court  held  that  it  was  a  i  t.er 
whether  the  paxtj  boring  was  guUCy  oi  Di- 
ligence under  the  facts  as  known. 

Some  cases-hold  that  the  party  Is  not  lia- 
ble unless  the  act  Is  done  mallcloufllT,  it  be- 
ing damnum  absque  injuria;  but  tbe  Su- 
preme Court  of  Nebraska,  after  an  exliaiis- 
ttve  examlnatlan  and  das^flcatlon  of  the 
authorities,  concludes:  "The  most  tliat  can 
be  said  Is  that  tbe  defendant  would  vuat  be 
liable  for  damages  nnloss  the  injury  was  one 
whl(±  was  the  natural  and  probable  conae- 
quence  of  his  acts."  Beatrice  Qas  Go.  v. 
Thomas,  41  Neb.  662,  671,  09  N.  W.  920,  928, 
48  Am.  St.  Rep.  711,  717. 

13ie  Supreme  Court  of  Pemugivuila  holds 
that  ''damages  resnlting  to  anotlwr  from  tbe 
natural  and  lawful  use  of  his  land  by  the 
owner  thereof  are^  in  the  abaeoeo  of  malice 
or  negllgoice,  damnum  absque  Injuria,  and 
ttiat  conseqnoktly  one  who  mines  coal  on 
his  land  la  not  liable,  thouj^  the  water 
which  peroolateB  or  flows  thweftem  may 
TBoOa  Oie  water  <^  bis  ndi^bor  totally  an- 
flt  for  dbmestle  pnTposes.*'  Pamuu  Coal  Co. 
V.  Sanderson,  118  Pa.  126,  6  Aa  468,  67  Am. 
Bep.  445. 

An  English  case  holds  Out  merely  making 
the  water  of  a  well  temporarily  maddy  Is 
too  minute  a  damage  to  authorise  a  recovery. 
Taylor  v.  Bennett,  7  Garrington  ft  Payne  (be- 
fore Justice  Coleridge),  829. 

We  find  no  cases  In  our  own  decisions  di- 
rectly on  the  facts  of  this  case,  bat  our 
court  has  held  that  the  distinction  between 
the  diversion  of  streams  and  of  surface  wa- 
ter does  not  prevail  In  this  state,  and  that 
If  one  changes  the  flow  of  surface  water  so 
as  to  discharge  it  Injuriously  on  his  ndgh- 
bar's  laud,  through  a  diannel  other  thau 
that  through  which  It  naturally  flows,  he  is 
liable  In  an  action  of  damages,  but  that  tbe 
damages  recoverable  are  only  those  which 
have  accrued  up  to  the  commeDcement  of 
tbe  suit  4  Mayf.  Dig.  1131;  Central  of 
Georgia  Railway  Co.  v.  Windham,  126  Ala. 
502,  28  South.  892,  and  cases  dted ;  Hughes 
V.  Anderson,  68  Ala.  280,  44  Am.  Bep.  147. 

Our  court  also  holds  that  an  action  lies 
for  "the  casting  upon  one's  land  of  dirt  and 
foul  water,  or  substances  whldi  reach  the 
stream  by  percolation;  *  •  •  the  letting 
off  of  water  made  noxious  by  the  predi^ta- 
tion  of  minerals,  *  *  *  or  rendering  the 
water  unfit  for  domestic,  culinary,  or  mining 
purposes,  or  for  cattle  to  drink  o*  or  for 
fish  to  swim  In,  or  for  manufacturu  '  pur- 
poses." Atlanta  ft  Birmingham  Air  I,.iie  By. 
V.  Wood,  160  Ala.  6B7,  063,  48  South.  420. 
428. 

[4]  AS  said  by  Stone,  J.,  In  the  Hngbes-AD- 
derson  Case,  68  Ala.  280,  286  (44  Am.  Bep. 
147),  "this  rale  cannot  be  enforced  In  Ita 
strict  letter,"  and  doe  r^rd  most  be  had 
to  the  right  of  the  defendant  to  pnqwrly 
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G.  '  ■'fin:  hlB  own  property.  "It  la  not,  how- 
ere.  be  understood  that,  because  the  flow 
of  Winter  must  not  be  caused  by  the  act  of 
man,  that,  thertfore,  the  pn^rletor  who 
transmits  water  to  the  Inferior  holtage  la 
not  permitted  to  do  anything  <m  his  own 
land— that  he  Is  crademned  to  abandon  it  to 
perpetual  sterility,  or  never  vary  tbo  course 
of  cnltlvation,  simply  because  waiSi  acta 
would  inroduoe  some  change  In  the  manner  of 
discharging  the  water.  The  law  Intends  not 
this.  *  *  *  It  Is  not  more  agreeable  to 
the  laws'  of  nature  that  water  should  descend 
than  It  is  that  lands  Bhonid  be  farmed  and 
mined;  but  In  many  cases  they  cannot  be, 
If  an  Increased  volume  of  water  may  not  be 
discharged  through  natural  channels  and 
outlets.  *  •  •  Under  these  rules,  the  de- 
fendant had  no  right  by  ditches  or  other- 
wise to  cause  water  to  flow  on  the  lauds  of 
plalntlfte,  which,  in  the  absence  of  such 
ditches,  would  have  flowed  In  a  dttferent  di- 
rection. As  to  the  water  theretofore  accus- 
tomed to  flow  on  the  lands  of  the  plaintiff, 
defendant  was  not  bound  to  remain  Inactive. 
He  was  permitted  to  so  ditch  his  own  lands 
as  to  drain  them,  provided  he  did  so  with  a 
prudent  regard  to  the  welfare  of  his  neigh- 
bor, and  provided  he  did  no  more  than  con- 
centrate the  water,  and  cause  It  to  flow  more 
rapidly,  and  In  greater  volume  on  the  Inferi- 
or heritage.  *  *.  *  It  is  a  question  for 
the  Jury  to  determine,  on  the  facta  of  each 
particular  cas^  under  proper  instructions 
from  the  court." 

[K]  Under  these  authorities,  we  hold  that 
In  this  case  It  was  a  question  for  the  Jury 
to  decide  whether  the  disposition  of  the  wa- 
ter by  the  defendant  was  a  prndent  and 
proper  disposition  of  the  water  for  the 
protection  of  his  own  property,  with  a  proi>- 
er  r^rd  for  the  interrats  of  his  neighbor, 
In  view  of  the  Improbabill^  of  said  water's 
reaching  the  spring  of  his  nelgjibor  and  In^ 
Jnring  It . 

[1, 7]  There  was  no  error  In'  the  refusal  to 
give  diaige  1,  requested  by  the  plaintiff,  be- 
cause "water  naturally"  flowing  tlirough  a 
duumd  Is  not  neoessarily  "a  known  and 
w^-deflned  diann^'*  and  for  the  further 
reason  that,  under  the  principles  laid  down, 
it  Is  abstract 

[I]  There  was  no  wror  In  refusing  to  give 
chanEe  2.  as,  If  not  otherwise  bad.  it  was 
misleading,  me  question  as  to  whether  tiie 
dsfisodant  knew  that  the  water  wonld  flow 
Into  i^tUTs  spring  was  a  matter  for  the 
Jor;^  eV*  oonsldw  In  determining  whether  It 
was  a' 'prudent  dtopodtkm  &t  the  watar,  with 
due  regard  to  Che  Interests  of  bis  neighbor. 

COuuges  8  and  4  tank  tram  the  Jury  tiie 
deternitnaU<m  of  tHu  pmdanos  and  propriety 
of  the  oetltm  of  the  defendant  ondw  the 
inincl^es  laid  down. 

[•-It]  Charges  1,  2,  8,  4,  C,  6.  and  7,  given 


at  the  request  of  tiie  defendant,  are  evident- 
ly correct 

There  was  no  vror  In  ttat  part  of  the 
oral  diarge  excepted  to. 
The  Judgmoit  of  the  court  Is  afllrmed. 
Affirmed.  AU  the  Justices  ctmcur. 


BOBBB80N  t.  8T  ATB. 
(Sapreme  Court  of  Alabama.   Feb.'  8^  1912.) 

1.  HOUICIDB  (S  813*)  —  TsBniCT— Dkobeb  ot 
HoinoiDB. 

Under  Code  1907,  I  7087,  providing  that 
on  a  conviction  of  murder  the  jury  must  as- 
certain "by  tb«ir  verdict"  whether  It  Is  murder 
in  the  first  or  second  desree,  a  conviction  can- 
not stand  unless  the  veruct  expressly  finds  the 
degree  of  the  crime,  though  such  requirement 
Is  not  necessaty  where  the  convicnon  Is  of 
manslanghter. 

[Ed.  Note^— For  other  eases,  see  ^mldde. 
Cent  Dig.  11  9tl-em;  Dec.  Dig.  |  818.*] 

2.  TTiTiiKssas  (I  87*)— OFiNioir  or  Wmrsss 
-~Chabaoteb  or  Dbcedbrt. 

A  witness  could  testify  that  decedent  was 
of  a  violent  character,  tfaoagh  he  had  never 
beard  any  one  else  expressly  state  that  be 
was  of  that  character;  being  entitled  to  give 
Us  opinion  of  decedent's  cliaracter  in  Us  own 
language,  especially  as  it  appeared  to  be  based 
in  part  upon  the  estlmhte  <a  decedents  neigh- 
bors. 

[Ed,  Kots.— For  other  cases,  see  Wltnesscst 
Cent  Dig.  H  80-87;  Dee.  Dig.  f  87.*] 

3.  CsnaNAi.  Law  (|  789*)- Instbuotions— 
Bbasohable  Doubt. 

A  request  to  charge  that  one  single  fact 
proved  to  the  satisfaction  of  the  iory,  wUdi  Is 
inconsistent  with  accused's  guilt,  is  snffldent  to 
raise  a  reasonable  doubt  requiring  acquittal, 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Grlmhul 
Law.  Cent  Dig.  »  1846-1849,  1904-1922,  I960, 
lOef;  Dec.  Dig.  {  789.*] 

4.  HoiaciDB  (I  800*)— DffannonoifB— Sbu-- 
Dbfi^sb. 

Requested  charges  on  self-defense  were 
properly  refused,  where  they  were  not  hy- 
pothecated on  the  ground  that  the  belief  of  im- 
minent danger  and  necessity  to  kill  must  be 
"honestly  and  reasonably"  hdd  fay  accused. 

[Ed.  Note.— For  other  cases,  see  Homldde. 
Cent  Dig.  II  614-632;  Dec.  Dig.  |  SOa*] 

5.  CaiinHAi.  Law  (}  811*)— iNSTBtrcnoKS— 
Uhdub  Pbounekce. 

A  charge  that  the  Jury  should  consider 
that  accused  was  interested  in  the  result,  and 
that  If  he  was  convicted  he  would  be  punished, 
was  erroneous  as  sini^ing  out  for  comment  a 
particular  matter  affecting  the  credibility  of 
accused  as  a  witness. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  U  1787, 1869-1972:  Dec.  Dig. 
I  811**] 

6.  OBDcnrAi.  Law  (|  1104*)-:A£pul-Tbah- 
BOBirr. 

The  transcript  should  not  be  lettered  In 

red  ink. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2776»  2^2886;  Dec  Dig. 
I  1104.*] 

Appeal  fn»n  OKcntt  Ooort,  Marlon  Ooun- 
I7;  O.  P.  Almon,  Jndgeu 

Bart  Bobowm  was  convicted  oi  murder, 
and  he  appeals.   Reversed  and  remanded. 
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(Ala. 


The  rulings  aa  to  evidence  sufficiently  ap- 
pear from  the  opinion  of  tbe  court 

The  following  charges  were  refused  to  the 
defendant :  (G)  "I  charge  7011,  gentlemen  of 
the  jury,  that  If  there  is  one  single  fact 
proved  to  the  satisfaction  of  the  Jury  which 
la  Inconsistent  with  defendant's  guilt,  this  is 
sufficient  to  raise  a  reasonable  doubt,  and 
the  jury  should  acquit"  (7)  "If  the  defend- 
ant was  without  fault  in  bringing  on  the  dif- 
ficulty, and  was  In  imminent  peril,  or  rea- 
atmably  appeared  to  be.  of  loss  of  life,  or  of 
suffering  great  bodily  harm,  and  If  he  could 
not  retreat  and  avoid  tbe  combat  in  safety 
to  himself,  then  he  had  the  right  to  defend 
himself  against  an  attack  made  on  blm  by 
the  deceased,  even  to  the  taking  of  his  life, 
if  it  reasonably  appeared  to  the  defendant 
under  all  the  circumstances  to  be  necessary.** 
(F)  "The  court  charges  the  Jury  that  If  the 
defendant  was  without  fault  In  bringing  on 
the  difficulty,  and  if  at  the  time  of  tbe  homi- 
cide there  appeared,  so  apparently  as  to  lead 
a  reasonable  man  to  the  belief  that  It  actu- 
ally existed,  a  present,  impending,  and  Im- 
perious necessity  in  order  to  save  his  own 
life,  or  in  order  to  save  himself  from  fatal 
bodily  harm,  to  kill  the  deceased,  then  be 
had  ajrlght  to  shoot  the  deceased,  and  the 
Jury  must  acquit  him,  on  the  grounds  of 
•elf -defense." 

In  bis  oral  charge  to  the  Jury  the  oonrt 
■aid:  "The  defmdant  was  examined  In  his 
own  behalf.  You  should  weigh  and  pass  on 
bis  evidence,  as  you  do  that  of  the  other 
witnesses  in  the  case;  but  tn  so  doing  yon 
should  take  Into  consideration  that  he  la  the 
defendant,  and  interested  in  the  result  of  the 
case;  that  If  he  is  convicted  he  will  suffer 
the  punishment  fixed  by  the  Jury,  and  If  he 
is  acquitted  he  goes  tree,  and  has  no  punish- 
ment to  snffer." 

B.  B.  ft  K.  T.  Flte  and  A.  H.  Garmlchael, 
for  appellant  B.  C  Brickell,  Atty.  Gen., 
and  W.  U  Martin,  Aast  Atty.  Qen.,  tor  tbe 
State. 

SAYRE,  J.  [11  Appellant  was  indicted 
for  murder  In  the  first  degree.  The  Jury 
returned  a  verdict  In  the  following  form: 
"We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  indictment,  and  fix  his  pun- 
ishment at  imprisonment  in  tbe  state's  pen- 
itentiary for  life."  For  many  years  the  law 
has  required  of  this  court  in  the  considera- 
tion of  criminal  appeals  that  it  "must  con- 
sider all  questions  apparent  on  the  record 
or  reserved  by  bill  of  exceptions,  and  must 
render  such  Judgment  as  the  law  demands." 
Code,  S  ^ot  many  years,  also,  the 

statute  of  this  state  has  required  that, 
"when  tbe  Jnry  find  the  defendant  guilty 
under  an  Indictm^t  for  murder,  they  must 
ascertain,  by  their  verdict  whether  It  la 
inanter  In  the  first  or  second  degree."  Code, 
I  7067.  And  tbe  further  provision  is  that 
"If  tbe  defendant  on  arraignment  confesses 
his  guilt,  the  court  must  proceed  to  deter- 


mine the  d^ree  of  the  crime,  by  tbe  vwdict 
of  a  jury,  upon  an  examination  of  tbe  testi- 
mony, and  pass  sentence  accordingly."  Id. 
The  reason  for  this  is  found  In  tbe  fact  that 
the  statute,  for  the  purpose  of  adjusting  tbe 
punishment  makes  murders  at  tbe  common 
law  of  a  certain  class,  murders  in  the  first 
degree,  and  all  others  murders  In  the  secood 
degree,  «fflTiT>g  different  punishments  to  the 
dUferrat  degrees.  Watklns  v.  State.  133 
Ala.  88.  32  South.  627.  And  tbls  court  hi 
tbe  observance  of  these,  statutory  require- 
ments, lias  frequently  and  uniformly  held 
that  no  Judgment  of  conviction,  under  an 
Indictment  for  murder,  can  be  sustained,  un- 
lera  tbe  verdict  of  the  jury  expressly  finds 
the  degree  of  tbe  crime  of  wUch  the  defend- 
ant la  convicted.  Storey  v.  State.  71  Ala. 
329.  and  cases  there  cited;  Fuller  v.  State, 
UO  Ala.  65S,  20  South.  1020.  But  where  the 
conviction  Is  of  manslaughter  the  statute 
makes  no  such  requirement  Watklns  v. 
State,  supra.  Tbe  trial  court  clearly  and 
correctly  stated  this  law  to  the  jury  in  its 
charge,  but  must  have  overlooked  it  when 
receiving  tbe  verdict  Under  tbe  statute  and 
the  decisions  the  Judgment  of  conviction  In 
this  case  Is  fatally  defective  and  mast  be 
reversed. 

[2]  It  having  become  proper  under  the 
circumstances  of  the  case  to  prove  the  char- 
acter of  tbe  deceased  for  peace  and  quiet  or 
for  turbulence  and  vloleiice,  Kite  Scott  a 
witness  for  the  defendant  after  he  bad  tes- 
tified that  be  had  lived  for  a  number  of 
years  In  the  same  neighborhood  with  de- 
ceased, that  be  knew  the  character  of  the 
deceased,  and  that  his  character  was  that 
at  a  vl(dent  turbulent  man,  when  drinking, 
on  cross-examination,  in  answer  to  the  so- 
licitor's question,  "Who  did  yon  bear  say 
that" :  "I  don't  know  as  any  one  ever  said 
them  Y&cy  words.  lie  was  supposed  to  be.  I 
called  blm  that  kind  of  a  man.  I  didn't 
know  what  they  called  him."  Further,  be 
said  that  be  was  not  basing  his  judgment 
on  what  people  said.  Thereupon,  on  motion 
of  the  solicitor,  the  court  excluded  all  the 
witness  bad  said  relative  to  the  character  of 
deceased,  and  to  this  action  of  the  court 
there  was  exception.  The  defendant  was 
entitled  to  the  benefit  of  tbe  witness'  opin- 
ion as  to  tbe  character  of  deceased.  One 
may  form  a  valuable  opinion  of  the  char- 
acter of  another  without  bearing  any  qie- 
dfic  discussion  or  mention  of  that  character. 
Hadjo  V.  Qooden,  13  Ala.  718 ;  Dave  v.  State. 
22  Ala.  23.  We  learn  a  man's  general  repu- 
tation and  character  from  tbe  bearing  of  his 
neighbors  and  acquaintances  towards  him. 
Their  attitude  unconsciously  reflects  tb^ 
opinion,  thoagb  nothing  be  said.  To  this. 
In  formlBg  a  oompetoit  opinion  as  to  diar 
acter,  a  witness  may  add  his  own  knowl- 
edge. In  this  case  the  oitolon  of  tha  wit- 
ness appears  to  have  been  based  in  part  at 
least  upon  tbe  estimate  of  the  nel^bors  of 
deceased,  and  should  have  gone  to  tbe  Jury. 
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There  were,  however,  a  number  of  witneBa- 
es  who  testified  to  the  violent  and  tnrbulent 
character  of  the  deceased,  when  drinking; 
Indeed,  that  question  was  not  contested  In 
the  evidence,  and  it  may  be  that  on  the  state 
of  the  record  thus  shown  we  would  not  con- 
sider the  particular  bit  of  evidence  In  ques- 
tion of  such  Importance  as  that  error  in  Its 
rejection,  ataiidliic  atone,  would  require  a 
reversal. 

[3]  The  court  erred  In  refusing  charge  C 
requested  bj  defendant  This  court  has  hdd 
that  the  charge  ought  to  be  given.  Simmons 
V.  State,  168  Ala.  8,  48  South.  606 ;  Walker 
V.  State,  163  Ala.  81,  46  South.  640. 

[4]  Charges  7  and  F  were  properly  refus- 
ed because  they  omitted  the  postulate,  nec- 
essary to  an  acquittal  on  the  ground  of  self- 
defense,  that  the  belief  of  Imminent  danger 
and  necessity  to  kill  must  be  honestly  en- 
tertained by  the  d^endant  as  well  as  rea- 
sonable. Orlffln  T.  State,  166  Ala.  29,  60 
South.  962.  "The  law  requires  that  such  be- 
lief must  be  reasonable  and  honestly  enter- 
tained." Jackson  v.  Stale,  78  Ala.  471 ;  Gas- 
ton T.  State,  161  Ala.  S7,  49  South.  876. 
wherein  It  differs,  Is  not  to  be  followed.  The 
charge  of  somewhat  similar  Import,  con- 
demned in  Watkins  v.  State,  supra,  was  open 
to  more  than  one  objection.  The  court,  hav- 
ing stated  one  sufficient  objection,  did  not 
tliink  It  worth  while  to  state  others. 

[SI  As  to  that  part  of  the  court's  oral 
chaige  which  singled  out  for  comment  de- 
fendant's interest  in  the  result  of  the  prose- 
cution as  affecting  his  credibility,  see  Tuck- 
er V.  State,  167  Ala.  1,  62  South.  464. 

[•]  This  transcript  of  67  pages  is  lettered 
throughout  in  red  Ink.  It  may  be  consider- 
ed to  have  a  certain  element  of  barbaric 
beauty  In  it;  but  to  the  judicial  eye  it  is 
distasteful  and  discomforting.  If  not  positive- 
ly harmful.  We  would  suggest  that  the  taste 
for  bright  color  be  not  Indulged  In  the  prep- 
aration of  transcrlpte  to  be  studied  in  this 
court 

Reversed  and  remanded.  All  the  Justices 
concur. 


WILDMAN  T.  BJVANS  BHOa  CONST.  CO. 
et  aL 

(Supreme  Court  of  Alabama.    Jan.  16,  1Q12. 
Rehearing  Dented  Feb.  16,  1012.) 

1.  Trespass  (|  81*)— Appeal  and  Ebbob  (f 
1180*)— Effect  of  Reversal  —  Cbiuinal 
PBOSECinioN— Tbbsfass  Afteb  Wabnino. 
Under  Code  1907,  |  4766,  wtiich  provides 
that  a  lienholder  on  a  building  erected  by  a 
lessee  in  possession  mav,  within  60  days  from 
a.  sale  to  him  at  »  sale  to  enforce  the  Uea, 
remove  the  building  from  the  premises,  an 
entry  to  remove  a  building  purcoaaed,  which 
was  accomplished  in  a  reasonable  manner  and 
with  due  regard  for  the  rights  of  the  occupant, 
eunot  be  considered  a  violation  of  a  criminal 
statute  denouncing  trespass  after  warning,  nor 
■will  the  sabseqneot  reversal  of  the  Jodgment 


giving  the  Hen  relate  back  so  as  to  make  the 
entry  a  trespass;  the  judgment  not  haviuR 
been  superseded  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  {  171;  Dec.  Dig.  |  81;*  Appeal  and 
Error,  Dec  Dig.  S  1180.*] 

2.  Mechanics'  Liens  (8  298*)— Sale  ov 
Building— Enibt  to  BmiovB— Ezpibation 
OF  Lease. 

Under  Code  1907,  |  4766,  which  provides 
that  a  lienholder  on  a  bnilding  erected  by  a 
lessee  may  within  60  days  after  a  sale  under 
the  lien  enter  and  remove  the  building,  no  ex- 
ception la  made  where  the  entry  and  removal 
were  after  the  lease  had  expired  and  the  prem- 
ises passed  into  possession  of  the  owner  or 
another  lessee,  and  such  a  condition  would  not 
render  the  purchaser  a  trespasser. 

[Bd.  Note.— For  other  cases,  see  Mechanics' 
U«iSj  Cent  Dig.  U  822,  628;  Dee.  Dig.  ft 

8.  Mechanics*  Liens  (8  299*)— Gnfobcbubnt 
— Redbhftion— Who  Mat  keueeu. 

Code  1907,  |  4757,  which  provides  that 
when  a  lien  attaches  to  buildings  or  Improve- 
ments on  leasehold  property,  under  section 
4766,  the  lessor  may  retam  the  building  before 
sale  to  enforce  the  Ilea  by  payment  of  the 
amount  secnred,  or  after  sale  by  paying  the 
nine  of  the  building,  gives  the  right  only  to 
the  lessor,  so  that  he  may  preserve  his  prem- 
ises in  their  Improved  coiimtifm,  and  a  lessee 
with  no  showing  of  special  anthori^  has  no 
right  to  redeem. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  $|  624,  626;  Dec.  Dig.  { 
299.*] 

Appeal  from  City  Court  of  Birmingham; 
a  C.  Nesmith,  Judge. 

Action  by  Thomas  H.  Wlldman  against 
the  Evans  Bros.  Construction  Company  and 
others.  From  a  Judgmoit  for  defendants, 
plaintiff  appeals.  Affirmed. 

F.  S.  Ferguson  and  Sterling  A.  Wood,  tor 
appellant   A.  Latady,  for  appellees. 

SAYRE,  J.  [1]  Appellant  sued  appellees 
in  an  action  of  trespass  to  land.  In  the  sec- 
ond count  of  his  complaint  he  added  to  the 
Code  form  for  such  cases  an  averment  that 
the  alleged  trespass  was  committed  after 
defendants  had  been  warned  in  writing  not 
to  go  upon  the  premises.  Appellees  defend- 
ed on  the  ground  that  the  Evans  Bros,  Con- 
struction Company  had  recovered  a  Judg- 
ment in  a  court  of  competent  Jurisdiction 
against  Louis  B.  Lavergne,  as  administrator 
of  L.  N.  Archer,  deceased,  who  had  been  In 
possession  under  a  lease  from  the  owner,  by 
which  judgment  a  lien  was  declared  in  the 
company's  favor  upon  the  building  describ- 
ed In  the  complaint  and  the  unexpired  term 
of  Archer's  lease  of  the  premises ;  that  be 
had  bought  the  unexpired  term  and  the 
building  at  execution  sale  had  for  the  sat- 
isfaction of  his  Judgment;  and  that  there- 
after the  defendant  Evans  acting  as  the 
agent  of  the  company,  and  electing  to  re- 
move the  bnilding  from  the  premises,  as  pro- 
vided by  section  4766  of  the  Code  of  1907, 
had  entered  for  that  purpose,  and  had  re- 
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moved  the  building  to  tbe  same  extent  exact- 
ly as  alleged  In  the  complaint,  as  he  bad  a 
right  to  do,  and  that  without  this  defend- 
ants were  guilt?  of  the  wrong  and  Injury 
complained  of  by  the  plalntlfT.  If  so  much 
of  section  4756  as  provides  that  the  pur- 
chaser in  such  case  "may,  within  sixty  days 
after  the  sale,  remove  such  building  or  im- 
provement from  the  premises,"  Is  to  be  giv- 
en effect.  It  means  that  the  purchaser,  in  a 
reasonable  manner  and  In  the  due  observ- 
ance of  tbe  rights  of  the  occupant,  may  en- 
ter and  remove  the  building  or  improve- 
ment "Nnllus  vldetur  dolo  facere  qui  buo 
Jure  utltnr."  The  fact  that  defendants  had 
been  warned  not  to  go  upon  the  premlscB  puts 
no  different  aspect  upon  the  ri^ts  of  the 
parties.  The  statute  conferring  the  lien  and 
right  to  remove  gave  defendants  legal  cause 
or  good  excuse  for  entering,  so  that  they  did 
not  thereby'  violate  the  criminal  statute 
against  trespass  after  warning.  And  this 
was  the  view  taken  by  tbe  court  below. 

[2]  By  special  replications  platntlff  sought 
advantage  of  several  matters  in  avoidance 
of  the  defense  interposed.  He  set  up  that 
the  Judgment  under  which  the  constrnctlon 
company  claimed  a  Hen,  and  in  execution  of 
which  it  had  bought  the  building,  had  been 
reversed  and  annulled  by  the  Supreme  Court 
166  Ala.  289,  62  South.  318.  But  the  fact 
appeared  to  be,  and  nothing  to  the  contrary 
was  averred  In  the  replications,  that  the 
Judgment  was  reversed  after  the  trespass 
complained  of.  That  Judgment  had  not  been 
superseded  on  appeal,  and,  though  the  ap- 
peal was  pending  at  the  time,  plaintiff  there, 
defendant  here,  was  entitled  to  have  it  exe- 
cuted, and  by  purchasing  the  building  became 
vested  with  the  rights  afforded  by  section 
4766  of  the  Code,  subject  to  the  right  of  de- 
fendant in  that  case  to  restitution  in  the 
event  of  a  feversal.  In  entering  for  the  rea- 
sonable assertion  of  rights  conferred  by  the 
Judgment  while  yet  It  was  In  force  and  un- 
reversed, defendant  company  and  Its  agent 
were  not  guilty  of  a  trespass,  even  though 
the  leas^old  of  the  defendant  had  expired 
and  the  premises  bad  passed  Into  the  pos- 
session of  the  owner  of  the  fee  or  another 
lessee.  No  exception  Is  made  of  the  pur- 
chaser's right  in  such  case,  nor  can  we  in- 
graft exception  upon  the  statute. 

[3]  Plaintiff  also  sought  to  show  that 
after  the  sale,  he  had  tendered  to  the  de- 
fendant company  the  value  of  the  building 
as  provided  by  section  4767  of  the  Code  of 
Alabama.  But  section  4767  of  the  Code 
gives  that  right  to  the  lessor,  because,  no 
doubt  presumably  he  is  the  owner  of  the 
premises  and  Interested  In  preserving  the 
premises  in  their  improved  condition.  Plain- 
tiff had  no  right  under  the  statute  as  against 
the  defendant,  and  In  tendering  the  value  of 
tile  building  was  a  volunteer.  Nor  did  the 
averment  of  the  third  special  repUcatlw  that 

•Tor  otiur 


plalntlfr  made  the  tender  "as  the  representa- 
tive of  the  lessor"  put  a  different  aspect  upon 
the  case.  The  context  goes  to  show  that 
plaintiff's  claim  to  represent  the  leeaor  was 
grounded  upon  tbe  fact  that  he-  (plaintiff) 
was  at  the  time  lessee  of  the  premises,  nor 
does  it  otherwise  appear  In  the  replication 
that  plaintiff  had  authority  to  act  for  the 
lessor  except  as  a  lessee  may  act  for  his 
lessor  by  virtue  of  the  relation  without  more. 
The  plalntUfs  replication  did  not  put  him 
within  the  statute.  Certainly  the  plaintiff 
had  no  right  under  the  statute  nor  by  any 
principle  of  goieral  law  to  acquire  the  own^ 
ershlp  of  the  bnildlng  from  the  defoidant 
company  unless  with  the  defendant's  con- 
sent Nor,  without  express  power  of  attor- 
ney to  that  end  or  an  agency  to  be  implied 
from  facts,  the  bare  relation  of  lessor  and 
lessee  being  insufficient  for  tliat  purpose, 
could  plaintiff  rlgbtftOly  demand  that  be  be 
allowed  to  redeem  the  building  tor  his  lessor. 

The  trial  conrt  held  to  these  views.  The 
evidence  as  to  controlling  facts  was  without 
contradiction,  and  the  court  properly  gave 
the  general  charge  for  the  defoidant  All 
else  was  of  no  consequence.  The  Judgment 
was  correct  snd  will  be  affirmed. 

Affirmed.  All  tbe  Justices  omcor,  exo^ 
OOWDELIi,  a  J.t  not  sitting. 


IfcBBIDB  T.  LOWE  et  aL 
(Supreme  Conrt  of  Aifhfitwfi.    j^ti,  8.  1912.) 

1.  AnnBSi  PoBoaaion  (|  71*)— Dbd— Coi> 

OB  OV  TiTUt. 

A  record  of  a  deed  Is  color  of  title,  though 
not  snffident  to  pass  title,  because,  though  ac- 
knowledged by  a  notary,  there  was  no  notarial 
seal  attached. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  H  416-^;  Dec.  Dig. 
I  71.*] 

2.  Advesse  Possession  (f  71*)— Dkkd— Got- 

OB  or  TiTLX. 

To  render  the  record  of  a  deed  color  of 
title,  the  purported  grantor  need  not  have  been 
in  possession. 

[Ed.  Note.— For  other  eases,  see  AdTerse 
Possession,  Gent  Dig.  ||  410-^;  Dec.  Dig. 

i  ^^.*} 

3.  EvinEncB  (}  186*)— DoomaireAxr- Dbdb 

— STATUTOBT  PBOVIfilONS. 

Under  Code  1907,  |  S374,  which  renders 
admissible  a  duly  certlned  transcript  npon  a 
showing  that  an  original  conveyance  has  been 
lost  or  destroyed,  or  that  a  party  has  not  the 
costody  or  control  thereof  the  original  rce> 
ord  is  admissible,  thoo^  ne  statats  mentioiis 
only  the  transcript 

[Sd.  Note.— For  oHier  eaesi,  sec  Evidence. 
Gent  Dig.  ||  Wl-mZi  DeiTlMg.  |  186.*] 

4.  Evidence  ({  184*)— Ooouhxntabt— Dskds 
— Statutobt  Pbovisions. 

Under  Code  1807,  I  8874,  which  providea 
for  the  admissibility  of  a  transcript  of  a  deed 
upon  a  showing  that  the  original  was  deatroy- 
ed  or  without  the  custody  or  control  of  a  par- 
ty, a  shoving  by  one  of  the  plaintifFs  In  eject- 
ment  that  he  did  not  have  possesion  or  ens- 
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tody  of  a  deed  was  aaffldent  to  penalt  th« 

introdnctioii  of  the  record  thereof. 

[Ed.  Note. — For  other  case*,  see  Evidence, 
Cent  Dig.  %i  638-641;  Dec  IMg.  |  184.*] 

a.  ADTXBSI  POSSEBSION  a  85*)— EVIDESCS. 

Where,  in  ejectment,  the  record  of  a  deed 
was  In  evidence  as  color  of  title,  a  witness  vas 
properly  permitted  to  testify  that  h«  went  into 
poBseanm  tiiereimder. 

[Bd.  Note.'— For  other  msps.  see  Adverse 
Poaaeaaioii.  Gent.  XXg.  H  498-fiOS.  «6ff,  tNlO 
668;  DacTDig.  %  SfSJ\ 

6.  BviMHC*  (}  273»)—Iteci.ABATiONB— State- 

HENT  OT  PSIISON  CLAIMING  LAND. 

While  statements  explanatory  of  a  posses- 
sion proven  are  admissible,  the  possession  it- 
self cannot  be  proven  by  a  statement  of  the 
person  claiming  it,  so  that  a  question  pat  to 
a  witness  In  ejectment  as  to  whether  the  de- 
fendant showed  him  a  deed,  and  stated  that 
he  was  in  possession  of  the  land  embraced, 
was  properly  excluded. 

[Ed.  N^te.— For  other  cases,  see'  Evidence. 
Gent.  DIk.  H  110»~1120;  Dec.  Dig.  {  278;* 
Adverse  Possession,  Cent.  Dig.  |  670.] 

7.  Adtebbb  PosBEsaion  Q  88*)  —  BmmNCB— 
Statement  or  Pisson  Claiming. 

Sadi  statements  are  insufficient  as  they 
do  not  prove  that  the  person  was  In  open, 
notorious  adverse  possession. 

[Ed.  Note^For  other  eases,  see  Adverse 
j^BWHion,  Gent.  Dig.  H  184,  18S;  Dec  Dig.  | 

S.  Adtebsb  Possbssioiv  (S  80*)  —  Coloe  of 
Title— Tax  Deed— Sufficibnct  of  Deed. 
A  deed  which  does  not  describe  the  land 
is  not  color  of  title,  bo  that,  where  a  tax  deed 
described  the  land  embraced  as  "100  acres 
in  R  H  of  S.  E.  ^  and  S.  W.  %  of  S. 
£.  ^  Sec.  20,  T.  6,  B.  6,  lying  and  being  in 
said  county  and  state,"  it  was  properly  reject- 
ed as  evidence  of  title  in  ejectment, 

[Ed.  Note.— For  other  cases,  see  Adverse 
Pos^pmlon,  Cent.  IMg.  i|  463-467;  Dec  Dig. 
S  80.*] 

Appeal  from  Circuit  Court,  Lawrence 
County;  D.  W.  Speake,  Judge. 

Ejectment  by  W.  T.  'Lowe  and  another 
against  S.  A.  McBride.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

D.  C.  Almm,  for  ainteUant  W.  T.  Lowe 
and  Tidwtil  ft  Sample,  for  appellees. 

SIMPSON,  J.  TUa  suit  was  brought,  as 
abown  by  the  aununona  and  complaint*  by 
**W.  T.  Lowe  and  Tennis  Tidwell,  partners 
doing  bnalness  under  the  firm  name  and  style 
of  Lowe  ft  Tidwell,"  against  S.  A.  HcBrlde 
being  8tatiit(»ry  ejectment  to  recover 
lands). 

[1. 2]  Defendant  objected  to  the  Intiodae- 
tlon  of  the  record  of  a  deed  fran  J:  F.  Gra- 
bam  and  G.  F.  Graham  to  T.  L.  Ready,  the 
record  showing  that  said  deed  was  acknowl- 
edged la  Tennessee,  before  a  notary  public, 
hot  not  showing  that  any  notarial  seal  was 
attached.  The  court  admitted  the  deed  only 
as  color  of  title.  In  this  there  was  no  error. 
It  Ifl  not  neeessary  that  the  deed  be  sufficient 
to  pass  title  to  be  admitted  as  color  of  title 
(Henry  t.  Brown,  143  Aht.  454-455,  39  South. 


326),  nor  is  It  necessary  to  show  that  the 
purported  grantor  was  In  poascasion  of  the 

land  (Id.). 

[3]  The  original  record  Is  admissible,  al- 
though the  statute  mentlona  only  a  transcript 
of  It 

[4]  Secondary  evidence  can  be  ifttroduced 
when  "it  appears  to  the  court  that  the  origi- 
nal conveyance  has  been  lost,  or  destroyed, 
or  that  the  party  offering  the  transcript  had 
not  the  custody  or  control  thereof."  Code  of 
1907,  S  3374.  One  of  the  plaintiffs  testlfled 
that  be  did  not  have  possession  or  custody  of 
tbe  deed. 

[f]  There  was  no  error  In  allowing  tbe 
witness.  Ready,  to  testify  that  be  went  into 
possession  of  tbe  land  under  the  deed. 

[I]  There  was  no  error  In  sustaining  plain- 
tiff's objection  to  the  question  to  Ready  as  a 
witness — "t)id  you  not  have  a  conversation 
with  Mr.  McBride  •  •  •  in  which  he 
showed  you  a  deed  to  100  acres  of  this  land, 
and  told  you  that  he  owned  it,  and  was  In 
possession  of  it?" 

If  tbe  object  was  (as  It  seems)  to  prove 
that  at  the  time  Ready  bought  said  McBride 
was  in  possession,  while  It  is  true  that  state- 
ments explanatory  of  a  possession  proven 
are  admissible,  yet  that  Is  a  different  tldng 
from  proving  the  possession  itself  by  a  state- 
ment. 

[7]  The  fact  that  McBride  said  he  was  in 
possession  would  not  prove  that  he  was  In 
fact  in  open,  liotorlous  adverse  possession. 

[I]  There  was  no  error  in  refusing  to  al- 
low the  tax  deed  offered  by  tbe  defendant  to 
be  Introduced  in  evidence,  as  the  description 
of  the  land  therein  is  InsufficieDt;  being  as 
follows:  "One  buudred  acres  in  E.  %  of  S. 
B.  %  and  8.  W.  %  of  S.  E.  ^,  Sec  29.  T. 
5,  R.  6,  lying  and  being  In  said  county  and 
state."  Even  as  color  of  title,  a  deed  which 
does  not  describe  any  land  Is  not  admissible. 
Rogers  v.  Keith  et  al.,  148  Ala.  226.  228,  48 
South.  446. 

The  Judgment  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur. 


COLLINS  et  aL  v.  LOUISVILLE  &  N.  H, 
CO.  ef  al. 

(Supreme  Court  of  Alabama.    Jan.  9,  1912.) 

1,  Waters  and  Wateb  Coubbes  (8  119*)— 
GoNSTBUonoH— Bailboad  Constbuotion. 

Railroad  eompaniei  in  constmctlng  their 
embankments  must  provide  adequate  water- 
ways, BO  that  water  flowing  from  adjoining 

E remises  shall  not  be  dammed  up  and  thrown 
Bck  in  unnatural  and  harmful  quantities. 
[Bd.  Netc— For  other  cases,  see  Waters  and 
Water  Couraea,  Gent  Dig.  K  181-184;  Dec 
Dig.  f  IW.*] 

2.  Watbbs  A.V9  Wateb  Goubbes  (S  119*)— 
CoNSTBUcnoN  —  Flooding  Adjoiking 
Lands. 

That  a  railroad  company  maintained  aa 
adequate  waterway  onder  its  embankments  for 
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tb«  natural  flow  of  water  does  oot  make  it 
liable  for  flooding  of  adjoining  lands  which  on 
accoant  of  an  anprecedented  flood  would  have 
overflowed  if  adequate  provision  for  ordinary 
floods  had  been  made. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  fS  131-134;  Dee. 
Dig.  S  119.*] 

3.  Nuisance  (t  21*)— Nominal  Dahaqes. 

A  bill  to  abate  a  nuisance  created  by 
privies  at  a  railroad  station  was  properly  dis- 
missed with  costs  against  defendants  where  it 
appeared  that  adequate  closets  had  been  pro- 
vided after  bringing  of  the  suit,  and  that  plain- 
tifEs'  damages  were  merely  nominal. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  8f  5&-«9;  Dec.  Dig.  {  21.«] 

Appeal  from  CMncery  Court,  Slielby  Coun- 
ty; W.  W.  Whiteside,  Otiancellor. 

Bills  by  J.  M.  Collins  and  another  against 
the  LonlBville  &  Nashville  Railroad  Com- 
pany and  another.  Jadgment  dismissing  the 
bills,  and  plalntUfB  appeal.  Afllnned. 

Sam  Will  John,  for  appellants.  Whltaon 
&  Harrison  and  John  W.  Lapaley,  for  ap- 
pellees. 

SATRE;  J.  ColltDs  and  Bnlke  filed  their 
separate  bills  against  the  Soathem  Railway 
Company  and  the  Louisville  &  Nashville 
Railroad  Company  jointly,  were  alike  tmsvc- 
cessfnl  In  the  conrt  below,  and  each  imne- 
cntes  his  appeal;  but,  because  their  cases 
were  in  all  substantial  particulars  alike,  the 
erldence  was  taken  In  erne  case  for  both,  and 
so,  by  agreement,  one  transcript  is  made  to 
serve  the  purpose  of  both  appeals.  TbB 
cases  will  be  consldravd  as  one. 

The  lines  of  tbe  Southern  Railway,  con- 
structed about  60  years  ago,  and  the  Lou1b> 
Tille  &  Nashrllle  Ballroad.  constnicted  about 
40  years  ago,  intersect  at  Oalera.  Across 
the  northwest  ai^Ie  the  LoniSTllle  ft  Nash- 
ville Company  for  many  years  has  main- 
tained a  Y  track  connecting  the  two  lines, 
and  InclosiiM!  an  area  of  five  acres.  All  these 
tracks  are  laid  upon  embankmoita  eight  to 
ten  feet  abore  the  natural  surface  of  tbe 
earth.  Prior  to  the  wrongs  complained  of  a 
double  rock  culvert,  each  division  of  which 
measured  four  by  four  feet,  passed  under  the 
Southern  Company's  embankment  attout  100 
feet  west  of  the  intersection  of  the  two  lines, 
and  through  this  culvert  passed  all  the  water 
naturally  flowing  In  that  direction  from  the 
territory  in  the  northwest  angle  of  the  two 
roads,  oomprislng  a  natural  drainage  area 
of  appnolmately  200  acres,  and  the  water 
from  an  area  of  6%  acres  in  the  northeast 
angle,  also  a  part  of  the  same  natural  water- 
shed, let  through  the  embankment  of  the 
Louisville  &  Nashville  Company's  main  Une, 
and  into  the  triangle  by  a  IS-lnch  lApe. 
Water  falling  northwest  of  the  Y  passed 
through  a  culvert  under  that  track,  and 
across  the  triai^le  down  to  the  double  cul- 
vert under  the  Southern  line.  There  is  no 
complaint  of  the  concentration  of  water  ef- 


fected by  i3m  culvert  under  the  Y,  and  for 
many  years  before  these  bills  were  filed,  as 
we  Infer,  a  ditdbi  with  raised  banks  was 
maintained  by  complainants  and  their  pred- 
ecessors in  title,  which  carried  this  water 
directly  to  the  months  of  the  double  culvert 
under  the  Southern  track,  and,  so  long  as 
this  last-mentioned  culvert  was  sufllclait  to 
dlsdiarge  promptly  the  water  carried  to  It. 
there  can  be  no  doubt  that  the  culvert  tm- 
der  the  Y>  and  the  ditch  constituted  a  means 
of  diqx>slng  of  the  surface  water  most  ad- 
vantageous to  the  owners  of  property  situate 
within  the  triangle.  When  the  houses  now 
owned  and  occupied  by  eomplalnanta  were 
built  by  their  vendor,  vrtio  owned  the  land 
at  that  tlm^  tiie  course  of  this  ditch  was 
somewhat  dianged  so  as  to  lead  the  water 
coming  under  the  Y  track  alongside  the 
western  edge  of  Collins*  lot^BuIke's  lot  be- 
ing still  further  to  the  east— Instead  of 
diagonally  across  as  tberetotme.  This  ditch, 
as  thus  changed,  nun  directiy  to  a  concrete 
culvert  under  the  «nbankment  of  the  South- 
em  Railway,  opened  since  these  bills  were 
filed  as  will  be  noticed  presently,  and  thence 
alongside  the  embankment  to  an  additional 
avenue  of  cUscharge  through  the  moutliB  of 
Iron  pipes  whldi  have  been  substituted  for 
the  double  rock  culvert,  under  condltltms  to 
he  stated  in  a  moment  The  surface  of  the 
drainage  area.fomus  the  segment  of  a  shal- 
low basin  wbidi  declines  gradually  to  the 
nelghboAood  of  the  culverts  imder  the  ISouth- 
em  tra^.  and  complainants  assert  bj  bills 
and  briefs  that  prior  to  the  overflows  ctnn- 
plained  of,  and  for  many  years,  the  double 
rock  cul\%rt  ma  sufficient  to  pnqperly  carry 
off  the  water  naturally  seeking  that  point. 
The  properties  owned  by  complainants,  one  a 
hotel,  the  other  a  storehouse,  are  located  in 
the  triangle  and  face  the  Southern  track 
lust  opposite  the  mouths  of  the  double  cul- 
vert which  open  ^out  40  feet  from  the  prop- 
erty line.  There  is  evidrace  to  the  effect 
that  a  sfx-lnch  h«id  of  water  will  covtt  the 
entire  properties  of  these  complainants,  so 
nearly  level  are  they.  In  the  spring  of  1808 
the  XouisvUle  ft  Nashville  Company,  hav- 
ing some  sort  of  arrangement  with  the  Honth- 
em  Company  to  that  end,  began  pr^Humtlon 
for  the  erection  of  a  inssoiger  station  for 
their  Joint  use  and  occupan<^  In  the  soutb- 
eaat  angle  of  tiie  two  lines  1^  living  ttn 
86-tnch  Inm  pipes  on>osIte  to  and  In  line 
with  the  montlis  of  the  double  rock  culvert, 
but  leaving  a  small  interval  between,  the 
expectation  being  Uiat  tiw  rock  culverts  un- 
der the  Southern  track  would  be  rqOaced  by 
similar  pipes  to  be  connected.  Afterwards 
the  Loulsrille  &  Madivllle  Cominny  be^ 
the  foundation  for  its  statlim,  whlcli  would 
stand  over  the  Iron  [dpes,  and  In  so  doing  fill- 
ed a  ditch  which  would  carry  away  any  wa- 
ter  discharged  by  the  double  rock  culvert 
In  excess  of  the  quantity  the  Iron  pipes 
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wonld  accommodate.  WhUe  things  were  in 
tlil»  sbape,  heavy  rains  In  ManA  and 
tember,  1906,  flooded  tba  northweit  angle 
between  the  roads,  doing  damage  to  com- 
plainauta^  pnwertles.  Thereafter  the  sta- 
tion mu  onnpleted,  earth  being  fflled  In  ap 
to  the  lerel  of  the  anbenkmenta  npcm  which 
are  the  tracks;  also  the  Southern  Oompany 
replaced  the  doable  rock  cnlral  under  Its 
track  with  Iron  pipes  similar  to  and  connect- 
ing with  the  pbnetf  .put  down  by  the  other 
oompany.  Still  later  the  Sontfaem  Company 
carried  materials  to  the  spot,  and  was  pre- 
paring In  a  leisurely  way  to  constmet  an 
additional  calT<ert  of  concrete  nnder  its 
track  at  the  point  where  the  ditch  we  hare 
moitioned  first  touches  its  embankment,  but, 
before  much  was  6xme,  Collina  and  Bnlke 
Med  these  bills  on  September  14  and  24, 190T, 
reepectlTely.  In  MoTembw  following  tiie  ad- 
ditional culvert  was  completed  providing  a 
waterway  eaual  In  capacity,  however  estl* 
mated,  to  a  culvert  measuring  4  feet  In  width 
by  3%  in  height. 

In  the  bills  it  la  averred  that  tlie  two  iron 
pipes  were  not  equal  to  the  burdwi  of  carry- 
ing off  promptly  the  water  from  the  triangle 
In  wbidi  complainants'  properties  are  locat- 
ed, and  relief  is  sought  way  of  mandatory 
injunction  rcQuirli^  defendants  to  provide 
additional  waterways  through  tfidr  embank- 
mcntB.  Inddcmtally  complainants  seek  to  re- 
cover damages  alleged  to  have  been  caused 
by  overflows  at  various  times  since  the  Lou- 
lavllle  ft  Nashville  Company  laid  its  iron 
pipes.  [1]  It  was  the  du^  of  defendants  In 
the  construction  of  their  works  to  provide 
adequate  waterways  so  that  the  water  nat- 
urally flowing  from  complainants'  pr«Dlses 
across  land  occupied  by  the  defendants 
should  not  be  dammed  up  and  thrown  back 
npon  complainants'  premises  In  unnatural 
and  harmful  quantfty,  and  we  agree  with  the 
chancellor  in  holding  that  the  Iron  pipes 
alone  seem  to  have  been  inadequate  for  the 
purpose,  hut  that  these  pipes,  In  conjunction 
with  the  concrete  culvert,  put  In  since  these 
bills  were  filed,  are  suffldent  to  carry  away 
the  water  as  fiist  as  delivered  to  them,  and 
that  no  relief  in  the  matter  of  providing  for 
the  flow  of  water  Is  now  necessary.  We  also 
agree  with  his  conduslon,  as  we  read  the  de- 
cree, that  no  recoverable  damages  have  been 
shown.  Such  damage  bb  was  caused  by  the 
rainfall  of  March,  1906,  was  at  the  time 
these  bills  were  filed  barred  by  the  statute 
of  limitations  of  one  year  duly  pleaded.  The 
damage  suftared  in  S^tember,  1906,  was  prob- 
ably caused  by  an  unprecedented  fiood.  [t] 
Question  is  made  In  briefs  whether  the  cir- 
cumstance that  the  fiood  was  unioecedented 
ought  to  have  any  influence  in  a  decision  re- 
q>ecting  the  rights  and  oMlgatkms  of  the  par- 
ties. In  Joyce  on  Nuisances  the  rule  Is  stat- 
ed as  foUows:  *'N^llgaice  of  the  defradant 
Is  not  ordinarily  an  essential  elonent  In  an 
action  for  damages  sustained  by  reason  of 
a  nuisance.   The  action  Is  founded  on  the 


wrongful  act  In  creating  or  maintaining  it, 
and  the  negligence  ot  the  deteidant,  unless 
in  enqjittonal  caaes,  Is  not  matertaL"  Sec- 
tUm  44.  The  general  rule  here  stated  Is  In 
accord  with  the  mUngs  of  this  court  in  a 
number  of  cases.  Savannah,  Americus  ft 
Montgomery  By.  v.  BufOrd,  106  Ala.  303,  17 
South.  38S;  Central  of  Georgia  By.  Co.  v. 
Windham,  126  Ala.  609,  28  South.  392 ;  Llnd- 
sey  V.  Southern  By.,  149  Ala.  349,  43  South. 
189.  The  rule  and  authorittes  have  beoi 
recently  considered  by  the  Court  of  Appeals 
of  this  state  In  an  interesting  case  (Alabama 
Western  B.  B.  Co.  v.  Wilson.  1  Ala.  App.  806, 
66  South.  932)  In  which  av^tHant  sou^^t  to 
establish  an  exception  on  grounds  different 
from  that  here  urged.  We  are  not  advised 
of  any  case  in  which  the  precise  question 
here  mooted  has  been  decided.  There  may 
be  merit  In  appellee's  contentlfm,  and  such 
seenu  to  be  the  intimation  of  Unds^  v. 
Southern  By.,  supra,  and  Southern  By.  v. 
Lewis,  166  Ala.  StSS,  61  South.  746,  188  Am. 
St.  Bep.  77,  though  in  the  flrst  named  of 
these  cases  the  court's  expression  Is  j^ctum, 
and  in  the  second  the  olstence  ot  the  exc^ 
tlon  was  denied  for  the  reason  that,  although 
the  damiute  complained  of  was  caused  by  un- 
precedented rains,  the  defmdant  had  been 
guilty  of  a  wroi^;  as  things  appeared  at  the 
time  of  the  construction  of  its  tnsik  by  so 
constructing  it  as  to  cause  water  to  flow  over 
plaintiff's  land  which  In  the  course  of  nature 
would  have  flowed  elsewhere.  The  sante  ini- 
tial wrong  was  committed  by  the  defendante 
in  Central  of  Qeorgla  Windham,  sufva, 
Alabama  Great  Southern  v.  Prouty,  149  Ala. 
71,  43  South.  352,  and  Central  of  Geoitf  a  v. 
Champion,  160  Ala.  617,  49  South.  416,  cas- 
es to  which  we  are  referred  by  appellants. 
Tbese  cases  involTed  no  question  concerning 
unprecedented  ralnfelltf.  In  the  flrst  named 
(Windham's  Cabe)  defendant  sought  to  be 
excused  on  the  ground  that  the  rainfall  was 
unusual  mraely.  Its  sense  was  denied,  in 
the  case  at  hand  th&re  was  no  means  of  de- 
termining at  the  time  that  the  act  of  the 
Southern  Company  In  providing  the  double 
rock  culvert  was  wrongful,  for  there  was  no. 
artificial  enlargenwnt  of  the  drainage  area 
dtscbarging  ite  water  over  the  land  upon 
which  that  defandant  constructed  its  em- 
bankment, nor  did  the  climatic  history  of  the 
country  give  any  premonition  of  the  exigency 
created  by  the  rains  of  September,  1906. 
Having  made  in  the  beginning,  and  subse- 
quently maintained,  adequate  provision  for 
every  exigency  to  be  anticipated.  In  such 
case,  at  least.  It  seems  that  Oie  SonUiem 
Company  should  be  acquitted  of  responsibility 
for  the  results  of  an  unprecedented  flood. 
We  need  not,  however,  state  any  definite  con- 
clusion as  to  this  for  the  reasm  that  the 
chancellor's  decrees  In  respect  to  damages 
suffered  in  September  may  be  sustained  with 
entire  propriety,  we  think,  upon  the  ground 
on  which  he  put  them,  to  wit,  as  long  as  de- 
feudante  were  required  to  provide  for  the 
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flow  of  water  under  their  tnu^,  tbej  could 
not  have  provided  against  the  consequences 
of  that  extraordinary  flood,  because  the  un- 
contradicted testimony  Is  that  on  that  occa- 
sion the  creek,  flowing  a  short  distance  south 
of  the  point  in  guestion  and  draining  a  large 
area  of  country,  and  Into  which  all  the  wa- 
ter from  the  circumscribed  area  In  question 
naturally  flowed,  was  so  swollen  that  its  wa- 
ter reached  the  level  shown  to  hare  been 
reached  by  the  water  inside  the  triangle. 
Agalost  such  a  contingency  tlie  defendants 
were  not  required  to  provide,  for  no  rule  of 
reason  would  require  them  to  so  provide  for 
complainants'  benefit  as  to  restrain  the  creek 
within  its  banks  in  the  event  of  an  unprece- 
dented flood. 

There  was  testimony  tending  to  show  that 
on  two  other  occasions  water  found  its  way 
into  the  cellar  under  ColUns'  store  and  cov- 
ered the  soil  under  Bulke's  hotel.  But  we 
are  confident  that  these  results  followed  from 
the  nature  of  the  place  In  whldi  these  build- 
ings stood  in  connection  with  some  negligence 
in  keying  the  dlfch  leading  from  the  T 
track,  rather  than  from  any  incapacity  of  the 
double  culvert  or  Iron  pipes  to  carry  off  the 
-rainfall. 

As  for  the  drainage  of  water  ttom  the 
premises  of  complainants,  we  are  of  opin- 
ion that  at  the  time  of  the  submission  of  the 
cause  for  decree  the  defendants  had  made 
adequate  provision  for  it,  and  that,  in  conse- 
quence, the  bill  was  properly  dismissed,  de> 
fendants  being  taxed  with  the  cost  for  the 
reason  that  they  did  not  ai^ly  the  remedy 
before  these  bills  were  flled. 

These  bills  further  show  that  privies  or 
closets  bad  been  constructed  inside  the  sta- 
tion, and  that  their  droppings  were  depos- 
ited in  the  Iron  pipes,  whence  they  were 
washed  away  only  when  rains  furnished  wa- 
ter enough  for  that  purpose  From  these 
pipes  a  stench  arose  in  times  of  dry  weath- 
er, canalng  annoyance  to  couqilainants.  One 
purpose  of  the  bills  was  to  have  this  ar- 
rangement declared  a  nuisance  and  abated. 
There  la  really  some  difficulty  In  determin- 
ing just  how  much  of  the  stench  compbtlned 
of,  and  which  was  undoubtedly  preswt  at 
times,  arose  from  tiie  closets  and  pipes  main* 
tained  by  defendants,  and  how  muC9i  was  con- 
tributed by  a  ptiv7  8^  over  the  ditch  by 
complainants,  or  even  by  other  causes  indi- 
cated in  parts  of  the  evidence.  Conceding, 
as  the  better  coarse,  that  the  defendants' 
closets  and  pipes,  as  originally  constructed, 
were  a  nuisance,  it  appears  that  pending  a 
final  decree  In  these  causes  defendants  have 
arranged  for  the  flushing  of  these  closets  as 
often  as  used  by  connecting  thran  with  a 
standi^ pe  near  at  hand.  Buike,  in  his  tes- 
timony, concedes  that  the  odor  la  not  as  bad 
as  formerly,  while  Collins,  who  has  been  at 
Ills  place  of  business  in  his  storefaonse  stead- 
ily since  these  bills  were  flled,  testifies  that 


he  has  not  smelled  any  odor  since  tliat  time. 
The  testimony  of  other  witnesses  makes  it 
reasonably  clear  that,  so  long  as  these  clos- 
ets are  properly  cared  for,  there  will  be  no 
occasion  for  comi^alnt  on  their  account.  If 
they  should  hereafter  be  so  used  as  to  be- 
come a  nuisance,  complainants  wUl  have 
their  remedy  at  law  w  In  equity;  and  this. 
In  part  at  least,  Is  what  we  understand  the 
chancellor  to  have  Intended  when  he  said  in 
his  opinion  In  Collins'  ctfse:  "Under  all  the 
facts  of  this  case  as  they  now  stand,  ctnn* 
plainant  should  be  left  to  his  action  at  law 
to  recover  any  such  damages  as  may  result 
to  blm  by  reason  of  the  actions  of  the  re- 
spondents." 

[t]  The  only  r^nalntng  question  is  wheth- 
er the  cause  ought  to  be  retained  for  the  as- 
sessment of  damages  alleged  to  have  accrued 
to  complainants  by  reason  of  odors  during 
the  Interval  between  the  erection  of  the  sta- 
tion with  its  dosete  and  the  introduction  of 
the  flushing  apparatus.  It  cannot  be  said  on 
the  record  presented  that  complainants  suf- 
fered in  healtli.  in  business,  or  In  the  per- 
manmt  or  rental  value  of  their  property. 
They  endured  the  occasional  annoyance  of  a 
bad  smell.  Theoretically  a  right  of  action 
exists  for  every  wrong  and  Injury,  however 
slight.  But  some  injuries  are  so  slight  as 
to  be  compensated  by  damages  merely  nom- 
inal, and  we  are  of  opinion  that  the  injury 
here  shown  must  be  assigned  to  tliat  class. 
Complainants'  right  to  tlie  intervoition  of 
equity  in  the  case  presented  lias  been  vindi- 
cated by  the  decrees  rendered.  Tlie  chancti- 
lor  we  therefore  hold  correctly  dismissed 
the  bills,  after  charging  defoidanta  with  the 
costs,  refusing  to  retain  them  tor  any  pur- 
pose, and'  his  decrees  ought  to  be  affirmed. 

Affirmed.  All  the  Justices  ooncnr,  except 
DOWDBLL.  C.  J.,  not  sitting. 


BELL  et  aL  v.  LEGQEm*  et  sL 
(Supreme  Court  of  Alabama.    Feb.  6,  1912.) 

MoB-roAQBS  (I  48*)— Validity— Descbiptios. 

Though  the  first  call  of  the  description  of 
land  mortgaged  be  oncertain  and  ambiguous, 
other  calls  which  are  definite  and  can  be  lo- 
cated will  govern,  and  the  mortgage  will  not 
be  invalid  for  ambiguity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  125-132;  Dec  Dig.  1  48.*] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; Hugh  D.  Merrill,  Judge. 

Ejectment  by  Julia  A.  Bell  and  others 
against  A.  D.  Leggett  and  others.  Prom  a 
judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

O.  M.  Alexander,  for  aniellants.  Willett 
&  Willett,  for  app^lees. 

8ATRB,  J.  Action  of  Statutory  eitectment 
by  appellants  against  appellees.  Plaintiffs 
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claimed  as  betre  at  law  of  one  BelL  Defend- 
anta  claimed  under  a  mortgage  deed  of  tmst 
from  to  one  Hnghea,  foreclosnre  by  bill 
lu  equity  with  due  process,  and  meme  con- 
veyances from  tbe  irarchaser.  In  tbe  mort- 
gage tbe  liand  In  controversy  was  described 
as  follows:  BeglmUng  80  rods  west  of  tbe 
south  of  tlie  sontbeast  oornCT  of  section  7, 
townsblp  18,  range  9,  In  about  one  rod  nortb 
of  Oxford  road  lu  section  18,  running  nortb 
witbin  178  rods  of  nortb  line  of  section  7; 
thence  west  i^ltbln  49  rods  of  west  line  of 
said  section;  thence  south  to  one  rod  of 
mill  ditcb;  tbence  east  one  rod  from  said 
dlbdi  to  vhen  fence  crosses  same;  tbence 
with  tbe  meandwlngs  of  said  fence  to  the 
comer  east;  tbence  east  to  the  beginning 
comw  near  the  road — malting  180  acres, 
more  or  less.  A  co^  of  tbe  mortgage  deed 
of  trust  was  made  an  exhibit  to  the  bUl  for 
foreclosure,  but  in  the  body  of  the  bill  the 
land  was  described  as  "beginning  eighty 
rods  west  of  south  of  the  southwest  corner 
of  section  seven,  township  sixteen,  range 
nine,  in  about  one  rod  north  of  Oxford  road 
In  section  eighteen,  running  north,"  and  so 
on.  In  the  subsequent  proceedings  in  the 
equity  court.  Including  tlie  decree  of  fore- 
closure, deed  to  tbe  purchaser,  writ  of  pos- 
session, and  In  the  purchaser's  deed  to  the 
defendants,  tbe  descriptions  followed  that  In 
the  body  of  the  bill.  The  description  of  land 
sued  for  in  the  complaint  followed  that  in 
the  mortgage  deed  of  trust  The  argument 
for  appellants  is  that  "there  was  a  patent 
ambiguity  In  the  descriptions  of  the  lands  In 
controversy,  that  said  descriptions  are  uncer- 
tain and  vague,  and  that  the  foreclosure  was 
void."  This  argument  is  elaborated,  of 
course,  and  thought  to  be  sustained  by  the 
citation  of  authorities;  but  to  no  effect 
The  description  found  In  the  court  proceed- 
ings and  in  later  deeds  is  not  only  ambigu- 
ous; it  Is  impossible.  There  Is  In  section 
18  no  point  SO  rods  or  any  other  distance 
west,  or  south,  or  southwest  of  the  south- 
west comer  of  section  7.  There  may  be  also 
Innumerable  points  about  one  rod  north  of 
the  Oxford  road  in  section  18  and  in  other 
sections.  And,  since  there  Is  no  authority 
for  singling  out  any  one  term  in  the  descrip- 
tion of  the  starUng  point  and  locating  the 
error  there  rather  than  elsewhere,  It  must 
be  conceded  that  the  location  of  the  starting 
point,  witbin  Its^f  considered,  is  defective, 
obscure,  and  insensible.  But  that  is  not 
necessarily  ffttal  to  the  description.  The 
other  calls  of  these  sevwal  munimuits  make 
It  clear  what  tbe  mistake  la,  and  put  the 
description,  properly  conaidand  as  a  whole. 
Into  harmony  with  ibat  of  tbe  mortgage  deed 
of  trust  and  tbe  comjdaint  On  the  authori- 
ty of  Walsh  T.  Hill,  38  Cal.  481,  a.  case 
closdy  similar  In  fa<^  and  principle  to  the 
case  at  band,  it  la  stated  in  2  Devlin  on 


Real  Estate  (8d  Ed.)  that:  "When  a  conflict 
arises  betweoi  tbe  starting  point  and  other 
calls,  tbe  starting  point,  if  it  is  fixed,  cer- 
tain, and  notorious,  wiU  generally  prevail. 
But  if  tbe  other  calls  may  as  readily  be 
ascwtained,  and  aro  as  little  liable  to  mis- 
take, they  are  entitled  to  as  much  considera- 
tion aa  tbe  first  If  they  all  agne,  they 
control."  Section  10S8.  This  la  a  reason- 
able rule  of  construction,  and  comports  with 
tbe  otiux  rule  which  requires  that  instru- 
ments be  liberally  construed  for  the  pur- 
pose of  giving  them  some  effect.  In  this  case 
the  starting  point  Is  not  certain;  it  Is  am- 
biguous. However,  other  calls  of  the  several 
descriptions  in  question  fix  the  nortb  line  of 
the  property  as  an  east  and  west  line  ITS 
rods  south  of  the  north  line  of  section,  7. 
The  west  boundary  is  fixed  ta  a  north  and 
south  Une  40  rods  east  of  the  west  line  of 
the  same  section.  l%is  line  runs  to  a  point 
one  rod  distant  ftom  a  mill  ditch.  Thence, 
following  In  part  a  fence  located  by  the  com- 
petwt  testimony  of  the  surveyor,  and  in 
other  part  courses  the  points  of  departure 
of  which  are  fixed  by  reference  to  tbe  ditch 
and  the  t&acB,  the  boundaries  are  brought  to 
a  point  80  rods  south  of  west  of  the  south- 
east comer  of  section  7,  from  which  point 
a  north  and  south  line,  as  called  for  in  the 
first  line  of  the  description,  extended  to  a 
point  173  rods  south  of  the  north  line  of 
section  7  Incloses  an  area  of  approximate- 
ly 180  acres.  Thus  tbe  land,  notwithstand- 
ing the  ambiguity  of  tbe  language  used  In 
describing  the  initial  point  of  departure,  is 
made  certain  by  all  other  calls  conspiring  to 
the  same  end,  and  la  Identified  as  tbe  land 
disposed  of  In  the  mortgage  deed  of  trust  as 
well  as  that  described  In  the  foreclosure  pro- 
ceeding and  subsequent  deeds.  That  pro- 
ceeding and  those  deeds  were  not,  therefore, 
lacking  in  validity  on  account  of  any  ambi- 
guity In  the  descriptions  ot  the  property  In- 
volved and  conveyed. 

This  disposes  of  the  case.  The  action  of 
the  circuit  court  in  giving  the  g^eral  af- 
firmative charge  for  the  defendants  was 
correct,  and  tbe  judgment  will  be  affirmed. 

Affirmed.  All  the  Justices  concur  except 
DOWDELL,  C.  J.,  not  sitting. 


CHBISTOPHER  et  al.  t.  CURTIS-ATTAIiLA 
LUMBER  CO. 

(Supreme  Coart  of  Alabama.   Jan.  16,  1912.) 

1.  Vendob  and  Pubchabeb  (I  2^*)— Bona 
Fide  Purcrasbb— Gonbtbuctive  Notice. 
The  possession  of  real  estate  by  a  par- 
chaser  under  an  unrecorded  deed  is  constmc- 
tive  notice  only  when  its  possession  is  open, 
Botorioua,  and  exclaslve,  and  his  possession 
jointly  with  his  vendor  Is  not  such  notice. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8§  540-662;  Dec.  Dig.  i 
•! 
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2.  Vbndob  and  Pubohasbb  ({  232*)— Boma 
Fids  Pubohaseb— Constbuctive  Notice. 
A  prior  posaesaion,  which  baa  been  ter- 
minated before  the  acgoisition  a  second  pur- 
chaser of  his  rights,  is  not  constructire  notice 
to  him,  thoagh  such  prior  posaession,  when  ac- 
taallr  known  to  the  aecona  parehaBer,  ma;,  in 
connection  with  other  evidence,  show  actual 
notice  of  the  antecedent  claim. 

[Ed.  Note.— For  other  cosea,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  546-562;  Dec.  Dlf.  S 
232.*] 

8.  LoGB  ARD  Looenra  (}  8*)— Stakdino  Tih- 
BKB— Sales. 

A  sale  of  atandins  timber,  withont  more, 
paasea  no  interest  in  the  soil  generally,  and 
confers  no  right  of  poaaesaion  exclaslve  of  the 
general  owner's  possession,  and,  until  the  pur- 
chaser enters  on  the  land  and  aeTera  the  tim- 
ber, the  actual  posaession  of  the  timber  re- 
mains in  the  general  owner. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  §8  6-12;  Dec.  Dig.  {  3;* 
Contracta,  Cent.  Dig.  §  890.] 

4.  Vbndob  and  Pubghasbb  (5  232*)— Bona 
Fide  Pubchasbb— Conbtbcotivb  Notice. 

A  purchaaer  of  land  from  a  vendor  in  poa- 
seaaion,  who  had  previously  sold  the  standing 
timber  to  a  third  person,  who  had  never  been 
in  possession,  but  had  merely  cut  and  hauled 
away  timber  at  interrala,  la  not  chargeable  with 
constructiTe  notice  of  ttie  rights  of  the  third 
person. 

[Ed.  Note.— For  other  caaes,  see  Vendor  and 
Purchaser,  Cent  Dig.  i§  540-562;  Dec.  Dig.  S 
232.*] 

5.  Vbndob  and  Pubchaseb  ($  232*)— Bona 
Fide  PuBCHAaEB- Actual  MoncK. 

A  purchaser  of  land  in  possession  of  tlie 
vendor  with  notice  of  the  cutting  and  removal 
of  timber  thereon  by  a  third  person  does  not 
iiave  notice  that  the  cutting  and  removal  is 
under  a  contract  of  purchase  of  the  standing 
timber,  unleas  the  facts  reasonably  impress  t^e 
mind  of  a  reasonable  man  that  the  cutting  and 
removal  was  by  the  third  person  as  owner  and 
not  merely  by  permission  of  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8§  540-562;  Dec.  Dig.  S 
282.*] 

6.  Appeal  and  Ebbob  ({  1068* )— Habmless 

EbBOB— BBBOREOnS  iNSTBUOnONS. 

Where  the  Instructions  are  conflicting,  and 
the  court  on  appeal  cannot  know  which  of  the 
tDstructions  the  jury  followed,  the  erroneous 
contradiction  is  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4225-4228,  4230;  Dec. 
Dig.  {  1068.*] 

7.  Ejectment  (S  110*)- Ihstboctionb— Con- 
BTBUQixvi  Notice. 

An  instmction  on  the  Isane  of  constructive 
notice  of  a  purchaser  mnat  qualify  the  word 
"notice"  by  referring  to  it  as  constmctive  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  SS  319-326;  Dec  Dig.  S  110.*] 

8.  EVIDBNOE  (I  471*)— CONOLITBIOH  07  WlT> 
NESS. 

A  atatement  by  a  witness  that  he,  as  agent 
of  a  purcbiaser  of  standing  timber,  was  in  pos- 
session of  the  timber,  though  not  in  possession 
of  the  land,  that  being  in  possession  of  the 
vendor,  ia  properly  excluded  aa  a  mere  conclu- 
aion. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Cent.  Dig.  |S  2140-2185;  Dec.  Dig.  S  471.*] 


9.  VENDOB  and  FuBCHABEB    (I  243*)— BOZTA. 

Fide  Pubobaseb— Notice— Evidence. 

Where,  in  ejectment  by  a  purcliaser  of 
standing  timber  against  a  subsequent  purchas- 
er of  the  land  from  the  vendor  in  posseaaion, 
the  iaaae  waa  whether  defendant  nad  notice 
of  the  sale  of  the  timber,  evidence  of  plain- 
UfTs  entries  on  the  land  and  cutting  timber 
thereon  during  three  months  before  the  sale 
to  defendant  was  inadmissible,  in  the  absence 
of  evidence  of  defendant's  knowledge  thereof. 

[Ed.  Note.— For  other  caaes,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  60&-«08;  Dec.  Die.  1 
243.  •] 

10.  Vendob  and  Pdbchaseb  (I  243*)— Bona. 
Fide  Pubchaseb— Notice — Evidence. 

The  purchaser  of  land  was  entitled  to 
show  as  against  a  prior  purchaaer  of  the  stand- 
ing timber,  that  the  land  inclodin^  the  timber 
waa  not  worth  more  than  the  price  paid,  to 
show  bia  good  faith  in  the  purchase  of  the  land 
with  the  timi>er. 

[Ed.  Note.— For  other  cases,  aee  Vendor  and 
Purchaaer,  Cent  Dig.  SS  606-608;  Dec.  Dig. 
S  243.*1 

May&eld,  X,  dissenting  in  part 

Appeal  from  Circuit  Court,  Etowah  Coun- 
ty; John  W.  Inzer,  Judge. 

Ejectment  by  the  Curtis-Attalla  Lumber 
Company  against  Obal  Christopher,  revived 
after  his  death  against  G.  E.  Ctaristopher 
and  others,  as  his  beire.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

The  facts  suffidentl^  appear  from  the 
opinion.  The  ora|  charge  1b  set  oat  In  tbe 
opinion  also. 

The  following  charges  were  requested  by 
the  defendant:  (4)  "Tbe  court  charges  tbe 
Jury  that  a  possession  of  land  which  does 
not  exclude  the  owner  Is  not  such  a  posses- 
sion as  will  constitute  notice."  (5)  "The 
court  charges  tbe  Jury  that,  if  the  Curtis- 
Attalla  Lumber  Company  and  McDaniel  were 
in  possession  of  the  land  and  timber  Jointly- 
when  Capt  Elliott  bought,  such  possession 
would  constitute  no  notice  of  the  Cnrtls-At- 
talla  Lumber  Company's  right  in  the  prem- 
ises, and  the  verdict  of  the  Jury  must  be  for 
the  doTendant,  If  the  case  is  otherwise  made 
out  by  tbe  defendant"  (7)  "Tbe  possession 
of  growing  timber  on  land,  without  any  oth- 
er Interest  In  the  land  except  tbe  Umbn, 
whilst  the  owner  of  tbe  land  Is  In  posses- 
sion of  the  land  on  which  tbe  timber  is 
growing,  will  never  constltnte  notice  of  tbe 
rights  of  the  person  In  possession  of  such 
growing  ttmbor."  "Tbe  coort  diarges  tbe 
jury  that  a  possession  of  land  which  does 
not  exclude  the  owner  trwn  possesBlmi  Is  not 
sncb  a  poraesslon  as  will  constitute  notice." 
(11)  "Tbe  ooart  diargea  the  jnry  tIaA  the 
possession  of  the  Cnrtls-Attalla  Lunber 
Company,  under  tbe  evidence  In  mis  cu^ 
does  not  constltnte  notice  of  Its  ri«At."  (12) 
"The  court  charges  tbe  jury  that  If  Mc- 
Daniel and  the  Onrtls-AttalU  Lmnber  Com- 
pany were  In  possession  of  the  tixabex  Joint- 
ly, and  Capt.  Elliott  bought,  sncb  possession 
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woold  eoDStltnte  no  notice  of  the  Curtls-Attal- 
la  Iiomber  Company's  rlgtatB  In  the  premises, 
and  the  v^dict  of  the  Jury  must  be  for  the 
defmdant,  if  the  case  Is  otherwise  made  ont 
by  the  defendant"  (13)  "If  the  Jury  are 
reasonably  satisfied  from  the  evidence  that 
McDaniel  was  in  possession  of  the  lands  In 
question,  on  which  the  timber  sued  for  was 
growing,  the  law  says  he  was  in  possession 
of  said  timber,  and  tbe  fact,  If  It  be  a  fact, 
that  the  Curtls-Attalla  Lumber  Company  was 
also  tn  possession  of  said  timber,  without 
more,  would  constitute  no  notice  of  the  At- 
talla  liumber  Company's  right."  (14)  Same 
as  12.  (16)  Same  as  12.  (16)  "If  McDaniel 
was  In  possession  of  the  land  conreyed  to  tbe 
defendant  at  tbe  time  of  said  sale,  then  the 
d^endant  is  chargeable  with  no-  notice  of 
plalntifTs  claim  by  the  cutting  of  the  timber 
by  plaintiff,  unless  defendant  knew  of  said 
cutUng."  (17)  "The  court  ctaai^  the  Jury 
that  the  possession,  In  order  to  give  notice, 
must  be  exclusive— that  Is,  the  vendor  must 
be  out  of  possession,  and  his  vendee  in  the 
exclusive  possession ;  and  If  they  are  reason- 
ably satisfied  from  tbe  evid^ce  that  def^d- 
ant  bought  the  land  without  actual  notice  of 
plalntUTs  claim,  then  their  verdict  must  be 
for  the  defendant  In  this  case,  provided  they 
are  also  reasonably  satisfied  from  the  evi- 
dence that  McDaniel  was  in  possession  of  the 
land  at  the  time  of  said  sale."  (IS)  "The 
court  charges  tbe  jury  that.  If  McDaniel  and 
plaintiCT  were  in  the  Joint  possession  of  the 
timber  on  the  land  In  this  case,  such  posses- 
sion by  plaintiff  would  not  give  notice  of 
plalntifTs  claim,  and,  unless  defendant  had 
actual  notice  of  plaintiff's  claim,  then  their 
verdict  must  be  for  the  defendant" 

At  tbe  request  of  the  plaintiff  the  court 
gave  the  following  charges:  (1)  "Tbe  court 
charges  the  Jury  that  If,  at  the  time  of  tbe 
purchase  by  Christopher,  the  plaintiff  was  in 
actual,  opem,  and  notorious  possession  of  the 
timber  described  in  the  deed  from  McDaniel 
to  Lewln,  and  this  possession  was  exclusive 
and  under  claim  of  title,  then.  If  the  facts 
and  drcnmstances  were  anch  that  Elliott  or 
Ghriatc^her  either  knew,  or  by  the  exercise 
ot  leasonaUe  dlUgeme  could  have  known,  of 
aneh  possession,  die  verdict  of  the  Jury 
should  be  for  the  dtfendant"  (2)  "TIm  court 
charges  the  Jury  that  the  possession  of  the 
voidee  under  an  unrecorded  deed,  who  Is  In 
the  open,  notorious,  end  exclusive  possession 
and  occupancy  of  real  estate,  claiming  it  as 
bis  own.  Is  oimQtructlve  notice  of  the  vendee's 
title,  and  is  as  effective  for  the  purpose  of 
notice  as  though  the  deed  had  been  duly  re- 
corded." (3)  "The  court  charges  the  jury 
that  the  law  chai^  the  purchaser  of  land 
with  notice  of  tbe  possession  of  any  part  of 
snch  realty  as  may  be  In  the  actual,  open, 
notorious,  and  exclusive  possession  of  another 
<^lmlng  it  as  his  own." 

Dortch,  Martin  &  Allen,  for  appellants. 
CUwdhue  &  Blackwood,  for  appellee^ 


SOMEBVILI^,  J.  The  appellee  sued  the 
appelant  In  ejectment  to  recover  possession 
of  all  the  timber  of  a  certain  size  growing 
on  certain  lands.  These  lands  were  original- 
ly  owned  by  one  J.  A.  McDaniel,  who  sold 
tlie  timber  In  question  to  one  A.  U.  Lewln 
on  February  28,  1903.  Lewln's  deed  was 
not  recorded  until  April  10,  1909.  Lewln  In 
turn  sold  and  conveyed  the  timber  to  the 
Curtls-Attalla  Lumber  Company  (plaintiff  and 
appellee)  on  September  28,  tdOQ,  by  deed 
recorded  on  October  17,  1908.  On  October 
10,  1901,  McDaniel  sold  and  conveyed  tbe 
lands  of  which  this  timber  formed  a  part, 
by  general  description  and  without  exception 
or  reservation,  to  Obal  Christopher,  the  de- 
fendant in  ejectment  by  deed  recorded  on 
Novemb»  1,  1904.  McDaniel  was  contin- 
uously In  possession  of  the  land  until  Octo- 
ber 15,  1904,  when  be  delivered  the  posses- 
sion to  the  purchaser,  Christopher.  The  ma- 
terial and  controlling  Issue  In  the  case  was 
whether  tbe  purchaser,  Christopher,  bad,  at 
the  time  of  bis  purchase,  actual  or  con- 
structive notice  of  the  rights  of  tbe  plaintiff 
Lumber  Company  under  their  unrecorded 
deed.  Upon  tills  Issue  the  evldoice,  though 
strongly  prqKmderant  in  fiivor  of  the  de- 
fendant, was  In  sharp  conflict,  and  the  jury 
found  the  Issue  In  favor  of  the  plaintlfl.  The 
assignments  of  error  relate  to  rulings  on  the 
admission  of  testlmraiy,  and  to  instmcUons 
given  and  refused  by  the  trial  court 

[1]  The  case  of  McCarthy  v.  NlcrosI,  T2 
Ala.  332,  47  Am.  Rep.  4^  often  approved 
and  followed  by  the  later  cas^  settles  the 
following  principles:  (1)  The  possessiim  of 
real  estate  1^  a  vaidee  under  on  unrecorded 
deed  operates  as  constmcHve  notice  of  his 
rights  only  when  his  possession  Is  open,  no- 
torious, and  exdusive.  &)  Such  vendee's 
possession  Jointly  with  his  vendor  Is  not  such 
notice 

[2]  An  important  qualification  of  the  rule 
Is  that  a  prior  possession,  which  has  ter- 
minated before  the  second  purdiaser's  rights 
are  acquired,  cannot  operate  as  constructive 
notice  to  bim.  2  Pom.  Eq.  Jur.  {  662,  cited 
and  approved  In  O'Neal  v.  Prestwood,  153 
Ala.  443,  449,  45  South.  251.  Of  course,  how- 
ever, such  a  possession,  actually  known  to  tbe 
second  purchaser,  may,  especially  in  connec- 
tion with  other  evidence,  tend  to  show  ac- 
tual knowledge  of  the  antecedent  claim — a 
question  quite  distinct  from  that  of  the  con- 
structive notice  resulting  from  contemporane- 
ous possession,  the  effect  of  which  does  not 
depend  upon  actual  knowledge  of  it 

[3]  A  sale  of  growing  timber  may  pass  the 
legal  title  to  the  purcliaser;  but  without 
more.  It  passes  no  interest  In  the  soil  gener- 
ally, and  confers  no  right  of  possession  that 
can  be  exclusive  of  the  general  owner's  pos- 
session. The  right  to  take  possession  of  such 
timber  can  be  executed  only  by  entering  upon 
the  land  and  severing  it  from  tbe  soil;  and 
.  until  this  Is  done  the  actual  possession  of 


Digitized  by  Google 


840  SJ  SOUTHERN  BEPOBTBB 


tbe  tlmbtf,  QBdeltTered  as  jtt,  remaliu  In 
tbe  general  own«  In  posBesaion  of  tbe  land, 
B8  the  qoaal  bailee  of  the  owner  of  the  tim- 
ber. TbSB,  it  seems  to  ns,  b^ongs  to  the 
eatery  of  self-«Tident  troths,  which  need 
no  demonstratUm.  See  Heflln  v.  Bingham, 
56  Ala.  see.  28  Am.  Rep.  776. 

[4]  It  results  from  this  that  the  prindple 
of  eonstructlTe  notice  to  the  defendant, 
through  the  plaintiff's  alleged  possession  of 
the  timber  while  stlU  etandlng  on  McDanlel's 
land,  cannot  be  applied  to  the  facta  of  the 
present  case;  the  tmly  legitimate  Issue  be- 
ing as  to  actual  notice  on  tbe  part  of 
Christopher,  or  Ills  pundiasliw  agent,  of  the 
rights  of  the  dalmant  of  the  timber. 

The  case  of  Bolland  v.  O'Neal,  81  Minn.  15, 
83  N.  W.  471,  83  Am.  St  Rep.  862,  Is  quite 
different  from  the  instant  case.  There  the 
timber  purchaser — to  quote  from  the  opin- 
ion— "took  actual  and  open  possession  of 
about  20  acres  of  the  central  portion  of  the 
land,  along  the  roads,  and  scattered  build- 
ings all  over  It  No  one  could  go  along  that 
way  without  being  challenged  at  once  by 
open,  notorious,  adverse  acts  of  possession. 
They  bad  commenced  to  cut  the  trees  down, 
and  were  In  tbe  act  of  cutting  timber  upon 
tbe  land,  when  plaintiff  purchased."  This 
actual  possession,  adverse  to  the  general 
owner,  was  visibly  evidenced  by  tbe  estab- 
lishment on  the  land  of  a  large  lumber 
camp  to  accommodate  a  hundred  men  and 
many  horses,  including  barns,  sleeping  quar- 
ters, cookhouse,  storehouse,  office,  and  black- 
smith shop.  It  appears,  therefore,  that  there 
was  an  extensive  and  exclusive  possession  of 
the  land  for  tbe  patent  purpose  of  removing 
the  timber,  as  distinguished  from  a  mere  oc- 
casional entry  and  cutting  as  in  the  present 
case;  and,  on  such  facts,  It  would  seem  tbat 
the  Minnesota  court  correctly  ruled  that 
there  was  such  a  possession  of  the  timber  as 
Imported  constructive  notice  of  ownership. 

The  evidence  here  shows  tbat  McDanlel 
remained  continuously  In  possession  of  the 
land,  and  tbat  the  timber  claimant  never  had 
possession  of  any  part  of  the  land;  his  ac- 
tion being  confined  to  merely  entering  and 
cutting  and  baullng  away  the  logs  at  Inters 
vals. 

[5]  Tbe  trial  court  ex  mere  motu  charged 
the  Jury  as  follows:  '-Tbe  fact  If  It  be  a 
fact  that  Christopher  or  Elliott,  or  both  of 
them,  knew  or  bad  notice  that  the  timber 
bad  been  cut  or  was  being  cut  and  removed 
from  the  land  at  or  prior  to  the  time  of  the 
alleged  purchase  on  the  IBth  day  of  Octo- 
ber, 1904,  would  not  In  this  case  l>e  notice  to 
Christopher  or  Elliott  that  the  timber  so  cut 
was  cut  and  removed  by  the  plaintiff  under 
a  contract  of  purchase  or  ownership  of  the 
timber.  The  evidence  In  this  respect  must  be 
sufficiently  strong  to  reasonably  satisfy  you 
that  Christopher  or  Elliott  bad  such  notice 
of  the  cutting  and  removing  of  the  timber  as 
wonld  reasonably  impress  tbe  mind  of  a  rea- 
sonable man  that  tb»  timber  was  cut  and  re- 
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moved  by  plaintiff  as  owner  of  tbe  timber, 
and  not  merely  by  the  permission  of  or  by 
consent  of  Md>anlel.  If  defmdant  knew,  or 
had  means  of  knowing,  of  the  cntUog  of  the 
timber  at  or  before  the  time  of  defsidant's 
purcliase,  thco  be  wonld  be  chargeable  with 
notice  of  plalntlfrs  claim.  The  Jury  in  as- 
certaining this  matter  wUl  weigh  and  consider 
all  tbe  evidence  in  tbe  case  bearing  upon  the 
subject  80  as  to  ascertain  reasonably  there- 
from what  notice.  If  any,  Christopher  or  El- 
liott had  at  the  time  of  the  alleged  purchase 
of  McDanlel  of  the  timber  and  ownership 
thereof  by  plaintiff.  Did  Christopher  or  El- 
liott know,  at  tbe  time  of  their  alleged  pur- 
chase of  the  land  of  McDanlel,  tbat  the 
plaintiff  owned  the  timber  the  subject-matter 
of  the  suit  and  If  you  find  from  all  the 
evidence  that  defendant  or  Elliott  at  the 
time  of  their  purchase  and  payment  for  the 
land,  knew  reasonably  of  the  ownership  of 
the  timber  being  in  the  plaintiff,  then  yon 
should  find  in  favor  of  the  plaintiff." 

[S]  This  chai^  Is,  we  think,  a  correct 
statement  of  the  law  as  applicable  to  the  evi- 
dence before  tbe  court,  with  the  exception  of 
a  single  paragraph,  as  follows:  "If  defend- 
ant knew,  or  had  means  of  knowing,  of  the 
cutting  of  the  timber  at  or  before  the  time 
of  defendant's  purchase,  then  be  would  be 
chargeable  with  notice  of  plaintiff's "  claim." 
This  was  a  flagrant  contradiction  of  the 
first  paragraph  of  the  diarge,  and  was  an 
erroneous  statement  of  the  law.  We  cannot 
know  which  of  these  instructions  the  Jury 
followed,  and  hence  cannot  hold  that  the 
erroneous  contradiction  of  the  first  para- 
graph was  not  InJurioDS  error.  O.  ft  A.  By. 
Co.  T.  Ballard,  157  Ala,  618,  47  Sooth.  57& 

[71  Charges  4,  6.  7,  0,  11,  12,  13,  14,  15. 
16,  17,  and  18,  requested  for  the  defendant, 
correctly  state  tbe  law  of  constmctlTe  notice 
as  above  declared;  and.  In  view  of  some  of 
the  evldmce,  should  have  beoi  given  by  the 
court,  except  that  some  of  them  are  deficient 
In  not  qualifying  the  "notice"  refored  to  aa 
"constructive"  notice. 

Charges  1, 2.  and  8,  given  fbr  the  plaintiff: 
are  at  least  abstractly  correct 

[11  Since  possession  of  growing  timber. 
Independently  of  any  posseaslon  of  the  land 
Itself,  is  a  1^1  impowibilltr,  the  statement 
of  the  witness  Smith  that  lOaintlff's  agent 
was  In  possession  of  the  timber,  fiiongb  not 
In  possession  of  the  land  itself,  was  a  mere 
conclusion,  which  should  have  been  excluded. 

[t]  It  was  error  also  to  allow  tbe  plaintiff 
to  prove  tbe  fact  of  its  several  entries  upon 
tbe  land  and  its  cutting  of  timber  during  tbe 
months  of  July,  August,  and  S^temher,  1904, 
without  some  evidence  of  defendant's  knowl- 
edge thereof.  In  the  latter  case,  such  proof 
would  be  competent  as  tending  to  sliow  de- 
fendant's actual  knowledge  of  plaintiff's 
clnlm,  In  connection  with  McDanlel's  testi- 
mony that  be  had  expressly  Informed  de- 
fendant of  it  For  the  eame  reasons  it  was 
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error  to  allow  plaintiff  to  prove  the  qnantlty 
of  timber  cut  on  tboBe  occasloDB. 

[11]  The  Issue  InToIved,  In  i>art,  the  bona 
fides  of  the  defendant's  purchase  of  the 
land  for  a  Talaable  consideration.  As  bear- 
ing upon  bis  good  faith,  he  sbonld  have  been 
permitted  to  show  that  the  property  purchas- 
ed b7  him  was  not  worth  In  excess  of  the 
price  paid,  $6,000.  Hence  the  propriety  of 
the  question  to  defendant's  witness  Elliott, 
"Whether  or  not  the  $6,000  was  not  the 
market  value  of  the  property  set  forth  in 
the  McDanlel  deed  to  Christopher,  Including 
the  timber  on  the  land,"  in  the  rejection  of 
which  there  was  error. 

For  the  errors  noted  above,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded.  AU  the  Justices 
concur,  except  DOWDELL,  C.  J.,  not  sitting. 
MATFIEIjD,  J.,  concurs  in  the  reversal,  bat 
not  In  all  of  the  opinion. 

MATFIELD,  J.  I  cDDCDF  In  the  reversal 
and  mainly  In  the  opinion  In  this  case;  but 
I  tblnk  there  1b  a  mora  important  qnestion 
which  Ilea  across  the  doonill  of.  this  tii- 
qalry,  that  Is  not  noticed  In  the  opinion,  and 
seems  not  to  have  been  noticed  by  counsel 
nor  by  the  trial  court.  TbiB  qnestion,  bow* 
ever,  goes  to  the  Jnrlsdlctlan,  and  to  Uie  t&- 
lidlty  0^  the  Jndgmrat,  and  therefore  coald 
and  should  be  notii»d  at  any  stage  of  tbe 
proceedings,  and  Uie  qnestion  sbonld  be  con- 
aldend  by  the  coort  ana  iqiODte.  Tba  ques- 
tlon  is:  Will  statutory  ejectment  lie,  in  tills 
state,  for  the  character  of  property  sued  for 
and  recovered  In  this  action? 

The  action  Is  the  statutory  one,  in  the  na- 
ture of  ejectment.  The  property  sued  for 
and  reoovered  la  described  in  the  complaint 
aa  follower  "All  the  saw  timber  10  Inches 
and  larger  at  tbe  butt,  lying  north  of  dry 
creek  on  the  tract  known  as  tbe  E.  P.  Little 
place,  and  also  all  the  timber  10  inches  and 
larger  at  the  butt  on  the  northeast  quarter 
of  section  8,  township  13,  range  6  east,  all 
situated  in  Etowah  county,  Alabama." 

I  am  of  the  opinion  that  such  action  will 
not  lie  in  this  state,  nor  in  any  other  state 
unless  expressly  authorized  by  statute;  and 
I  do  not  know  of,  and  never  heard  of,  any 
such  statute;  and  by  what  investigation  I 
have  been  able  to  give  to  the  subject,  I  have 
been  unable  to  find  any  authority,  statutory 
or  common  law,  which  will  authorize  such 
an  action.  But  for  the  fact  that  tbe  learned 
trial  judge,  the  able  counsel  In  this  case, 
and  my  learned  Brothers,  seem  to  think  such 
an  action  will  He,  I  should  have  no  doubt 
upon  the  subject.  I  am,  however,  of  the 
opinion  that  they  have  merely  passed  tbe 
question  sub  sllentlo. 

The  text-writers  and  the  adjudged  cafes, 
both  English  and  American,  state  tbe  law 
to  be  that  ejectment  will  not  He  for  anything 
npon  which  an  entry  cannot  be  made,  or  tbe 
poaaeeiion  ct  whidi,  if  recovered,  tbe  sheriff 


cannot  deliver.  Tlie  action  will  therefore  He 
only  for  corporeal  hereditaments,  and  not 
for  those  which  are  incorporeal. 

It  is  also  Bald,  in  the  older  cases,  and 
copied  into  some  of  the  texts,  that:  "A  par- 
ty may  have  ejectment  for  right  of  herbage, 
pro  prima  tmisura;  that  is  to  say,  if  a  man 
has  a  grant  of  the  first  grass  that  grows  on 
tbe  land  every  year,  he  may  maintain  eject- 
ment against  him  who  withholds  It  from 
htm.  Ward  t.  Petlfor,  Cro.  Car,  362.  So, 
also,  ejectment  may  be  had  on  a  demise  of 
the  hay-grass  and  aftermath  (Wheeler  v. 
Toulson,  Hard.  330),  on  the  principle,  in  these 
cases,  that  the  parties,  being  entitled  to  all 
the  profits  of  the  land,  are  entitled  also  to 
the  land  for  the  same  time,  and  no  one  can 
enter  thereon  while  they  an  thus  entitled 
without  being  a  trespasser."  Tyl^  on  Eject- 
mmt  &  Adverse  Enjt^ment,  p.  89. 

It  most  be  remembered  that  in  ejectment. 
In  its  original  form,  damages  only  vera  n- 
coverable;  bat  later  the  writ  of  habere  fiicl- 
as  poBsessioneon  was  allowed,  in  conjunction 
with  tbe  damages,  and  in  some  Jnrladlctioiia 
tbe  plalntlir  might  sncceed  as  to  dam^ea, 
bat  fail  as  to  poaaession,  and  in  some  Jo- 
rlsdictlons  counts  for  damages  and  connta 
for  possession  were  allowed  to  be  Joined  in 
tbe  same  action.  But  when  the  action  Is 
confined  to  that  of  possession  of  land  and 
tbe  meane  profits  for  wltbboldlng  the  posses* 
slon  of  land,  then  tbe  snbjet^-matter  or  tbe 
interest  in  tbe  land  must  be  sach  aa  the 
sheriff  can  deliver  possession  of,  to  tbe  plain- 
tiff, under  a  writ  of  restltation.  Se^  A 
Walt,  Trial  of  Title  to  Land,  H  96,  97. 

The  test  aa  to  wboi  tbe  action  will  He  is 
well  stated  in  tbe  above  text,  as  follows: 

"Sec.  100.  Right  of  possession  essential. — 
Whatever  takes  away  the  right  of  possession 
In  presentl  Is  fatal,  and  constitutea  a  com- 
plete defense  to  the  action.  Tbe  plaintiff 
must  liave  a  right  of  entry  in  virtue  of  or 
Incident  to  some  corporeal  estate  or  interest 
in  the  premises,  for  the  right  to  take  actual 
possession  of  the  land  is  the  question  to  be 
tried,  and  constitutes  the  foundation  of  tbe 
action,  whatever  may  be  the  character  or 
source  of  the  claimant's  title.  Chltty  says: 
'A  i>arty  having  a  right  of  entry,  whether 
his  title  be  In  fee  simple,  fee  tall,  in  copy- 
hold, for  life,  or  years,  may  support  an  ac- 
tion of  ejectment.' 

"Sec.  101.  True  test  as  to  when  ejectment 
lies,— The  true  test  of  this  action,'  says  the 
New  York  Supreme  Court,  'seems  to  be  that 
tbe  thing  claimed  should  be  a  corporeal  here- 
ditament, that  a  right  of  entry  should  exist 
nt  the  time  of  the  commencement  of  the  ac- 
tion, and  that  the  interest  be  visible  and 
tangible,  so  that  the  sheriff  may  deHver  the 
possession  to  tbe  plaintiff  in  execution  of  the 
judgment  of  tbe  court.*  Hence  rights  or  in- 
terests in  land  which  He  in  grant,  being  in- 
visible and  incorporeal,  are  not,  at  common 
law,  tbe  subject  of  this  action." 
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If  a  plaintiff  owned  all  tbe  timber  on 
land,  and  bad  the  exclusive  right  of  poasea* 
don  for  the  purpose  of  cultlTatli^  and  mar^ 
ketlDg  the  timber,  then  «Jectiiiwt  by  Mm 
mli^t  lie,  thongh  as  to  this  there  ia  grave 
doubt;  bat  where  a  party  merely  purchases 
CCTtaltt  parts  of  the  timber  on  land,  has  only 
a  mere  IlceDse  or  privilege  to  go  upon  the 
land  for  tiie  purpose  of  removing  tbe  timber 
which  he  has  pnrdiased.  of  course  ejectment 
will  not  He.  If  the  sheriff  should  pnt  him 
in  possession  of  hla  timber  thus  growing  up* 
on  the  land,  he  would  necessarily  have  to 
pnt  him  In  possession  of  tbe  land,  ■whUeib  did 
not  belong  to  him,  and  of  a  imssessory  right 
which  he  did  not  claim. 

That  the  action  in  this  case  will  not  He, 
to  my  mind,  is  conclusively  shown  by  the 
fact  that  the  books  show  the  report  of  no 
case  wherein  such  an  actfon  has  been  sus- 
tained. If  such  actions  will  He,  surely  they 
would  have  been  brought  before  this  one, 
and  some  of  them  would  have  found  their 
way  Into  the  books. 

As  the  books  contain  no  reported  cases 
like  this,  of  course  they  contain  no  reason 
why  the  action  in  the  spedflc  case  will  not 
He.  Tbe  cases  which  have  been  brought,  for 
minerals,  mineral  rights,  mines,  mining  rights, 
for  annexations  to  the  soil  such  as  houses, 
rooms,  cellars,  fixtures,  horizontal  divisions 
of  land,  vaults,  for  oil  and  gas  wells,  for 
made  lands,  land  under  water,  etc.,  are  not 
analogous  to  the  extent  of  authorizing  this 
action,  though  in  some  respects  they  are 
different  from  the  ordinary  actions  of  eject- 
ment, and,  in  some  respects,  from  this  ac- 
tion. The  chief  difference  Is  that  in  those 
actions  there  is  an  exclusive  right  to  tbe 
possession  of  the  thing  recovered,  and  of 
the  land  upon  which  it  is  situated,  for  the 
use  or  purpose  for  which  the  thing  recovered 
is  sued  and  to  be  used. 

In  the  case  at  bar  the  plaintiff  never  pur- 
chased any  interest  In  the  possessory  right 
of  the  land;  he  merely  purchased  certain 
timber  growing  upon  the  land,  and  while,  of 
course,  the  purchase  and  sale  Is  considered 
or  treated  as  a  contract  with  regard  to  land, 
to  the  extent  that  It  must  be  In  writing  and 
must  conform  to  the  statute  of  frauds,  yet 
the  effect  of  the  sale,  when  consummated, 
is  to  sever  the  timber  from  the  land  and  to 
convert  it  Into  personalty,  and  the  only  In- 
terest the  purchaser  acquires  in  the  land  is 
a  muniment  or  license  to  go  iipou  tbe  land 
for  the  purpose  of  removing  or  marketing 
tils  timber,  which  Is  thereafter  a  chattel  and 
not  realty. 

If  a  man  should  purchase  all  the  timber 
and  growth  upon  land,  and  the  exclusive 
r^ht  to  grow  or  cultivate  timber  thereon  for 
a  number  of  years,  then  he  mli^t  have  such 
an  intemt  at  would  suj^rt  ejectmmit;  but 
when,  as  in  this  ease,  be  merely  purcliases  a 
part  of  the  timber  of  certain  dlmeusions  and 
descrlptloHS,  the  affect  of  hla  contract  Is  to 


sever  the  tlmbor  so  pnrdiased  from  the 
land  and  the  other  growing  tlaber,  and  to 
convert  it  into  a  chattel,  with  a  mere  Hcense 
or  privilege  to  go  upon  the  land  for  the  pwe- 
pose  of  ronoving  tbe  tInUmr  pordiased.  Of 
course,  ejectment  will  not  lie  for  a  diattel, 
noi  will  a  mere  Hcense  or  permit  to  go  iqion 
the  land  tor  the  purpose  of  removing  it  sup- 
port ejectment.  This  Is  the  only  right  or 
title  which  the  iflalntlff  claims  In  ihia  ac- 
tion, and  it  win  not,  of  course,  mspport 
ejectment. 

When  the  owner  of  land  seUs  the  mlnml 
rights  therein,  and  the  right  to  mine  the  min- 
erals, this,  of  course,  under  the  same  role  or 
fiction  of  law,  works  a  severance  of  the  two 
estates,  but  in  that  case  each  estate  or  In- 
terest remains  and  continues  to  be  real  es- 
tate; while  In  the  case  of  the  sale  of  cer- 
tain described  timber,  the  sale,  though  re- 
quired to  be  In  writing,  converts  the  tim- 
ber or  trees  sold  into  a  mere  chattel,  with 
the  privUege  or  Hcense  to  go  upon  tbe  land 
for  tbe  purpose  of  removing  IL 

It  has  been  suggested  that  as  ejectment  at 
common  law  would  He  for  paaturage,  herb- 
age, and  pannage,  this  la  authority  to  sup- 
port the  action  in  this  case;  but  this  is  not 
true,  for  the  reasons  above  mentioned*  and 
the  subject  la  possibly  best  treated  in  Sedg- 
wick &  Wait  on  Trial  of  Title  to  Land,  { 
143.  The  reasoning  Is  to  me  so  conclusive 
that  I  here  set  It  out:  "Sec.  143.  Pasturage 
and  herbage. — The  early  cases,  decided  In 
England,  with  regard  to  tbe  right  to  bring 
ejectment  for  pasturage  and  herbage,  are  of 
Uttle  value  at  the  present  day.  They  seem 
to  have  turned  chiefiy  on  questions  of  evi- 
dence and  pleading.  These  rights  somewhat 
resemble  fishery  rights.  With  regard  to 
both.  It  Is  clear  that  they  may  exist  separate 
from  the  Interest  in  the  soli.  Lord  Coke 
says  that  the  grantee  of  berbagium  terrte 
has  a  'particular  right  in  the  land,  and  shall 
have  an  action  quare  clausum  freglt;  but  by 
grant  thereof  and  liverie  made,  the  solle 
shall  not  passe.'  Where  the  right  to  the  soil 
and  the  herbage  are  In  the  same  person,  the 
recovery  of  the  one  in  ejectment  would  car- 
ry the  other  with  it;  but  that  the  ovnsr  of 
the  separate  herbage  or  pasturage  rights 
would  now  be  i)ermltted  to  maintain  eject- 
ment may  well  be  doubted.  In  an  early  case 
in  tbe  King's  Bench,  often  dted,  it  was  held 
that  ejectione  firmse  would  He  for  the  pas- 
turage of  100  sheep;  but  It  does  not  appear 
from  the  report  what  the  Interest  of  the 
plaintiff  in  the  soil  was,  and  the  question 
may  have  been  only  that  of  the  proper  de- 
scription of  the  subject  of  the  action;  and  in 
a  later  case  in  the  Elxchequer,  where  ejec- 
tione fimue  was  brought  upon  a  demise  de 
berbagio  et  pannagio  of  so  many  acres,  the 
court  stated  as  a  reason  for  inclining  against 
the  plaintiff,  that  'herbage  does  not  include 
aU  the  profit  of  the  soil,  but  only  a  part  of 
iV  referring  bo  tbe  passage  ^m  Coke  alwve 
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cited.  In  Ward  t.  Petifer,  and  In  Parker  v. 
Stantland,  In  the  King's  Bench,  It  was  eald 
that  ejectment  would  He  for  the  first  crop 
growing  npon  the  land;  but  In  the  second 
case  the  remark  was  entirely  obiter,  while 
In  the  first  it  was  not  needed  for  the  actual 
decision  of  the  qnestlon  presented  to  the 
court,  for  the  jury  were  told  that  If  they  be- 
lieved that  the  plaintiffs  had  only  the  first 
crop  (and  not  the  entire  profits  through  the 
year),  they  should  return  a  special  verdict 
to  that  effect,  'and  leave  it  to  the  law  wheth- 
er an  ejectment  lies  In  this  manner.'  The 
case  Is  chiefly  remarkable  for  containing  a 
su^estlon,  similar  to  that  above  noted  as 
having  been  advanced  with  regard  to  fisher- 
ies, that  the  owner  of  the  first  crop  will  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  be  the  owner  of  the  freehold. 
These  decisions  certainly  cannot  be  regarded 
as  sufficient  to  uphold  ejectment  for  herbage 
or  pasturage,  when  separated  from  the  gen- 
eral owna*shlp  of  the  soil,  and  existing  as 
a  mere  right  to  the  profits  of  the  land. 
Pannage,  or  the  right  to  gather  mast,  which. 
In  the  nature  of  the  interest,  cannot  be  dis- 
tinguished from  pasturage  or  herbage,  has 
been  held  insufficient  to  support  ejectment. 
The  Supreme  Court  of  Massachusetts  has  de- 
cided that  the  grantee  of  the  'herbage  or 
feeding*  of  land  cannot  maintain  a  writ  of 
entry,  and  this  dedston,  it  seems  to  us. 
should  be  resided  as  an  authority  In  any 
state  in  which  the  action  of  ejectment  pre- 
Tails." 

I  know  there  is  a  great  variety  and  con- 
tradiction of  opinions  as  to  the  interest,  If 
any,  which  a  purchaser  or  vendee  of  stand- 
ing timber  acquires  In  the  land  or  soli  upon 
which  the  timber  Is  standing.  The  oldest 
cases,  or  a  majority  thereof,  held  ttiat  he 
acquired  do  title  or  ownership  therein;  that 
it  was  a  mere  chattel  sale,  with  a  license  or 
permit  to  remove  It;  and  that  the  vendor 
oonld  revoke  the  licraise  or  mimlment  at 
pleasure,  until  the  timber  was  severed,  and 
in  some  cases  untU  It  was  removed  from  the 
land.  This  doctrine,  however,  in  the  main, 
bas  been  abandoned,  and  the  rule  is  declared 
to  be  that  such  a  sale  and  alienation  i>asses 
an  interest  In  the  land  itself,  and  hence  that 
the  contract  mast  be  In  writing  and  comply 
wltb  the  statute  of  frauds,  and  the  convey- 
ance comply  with  the  statutes  as  to  deeds 
or  conveyances  of  land.  But  it  lias  never 
been  decided  that  it  passes  such  title  or  in- 
terest as  would  support  ejectment  against 
the  owner  of  the  freehold. 

If  the  contract  of  sale  fixes  no  time  with- 
in which  the  timber  must  be  removed,  then 
tbe  law  says  it  most  be  removed  within  a 
reasonable  time.  When  the  contract  limits 
or  fixes  the  time  In  which  the  removal  shall 
be  made,  the  great  majority,  if  not  the  great 
weight,  of  antliorltieB,  hold  that,  on  the  ex- 
piration of  this  time  limit,  aU  right,  title, 
interest,  claim,  and  demand  of  the  vendee 


In  or  to  the  timber  or  land  ceases  or  is  de- 
termined. 

But  some  of  the  courts  hold  that  the  ti- 
tle to  the  timber  does  not  so  determine  nor 
revert  unless  the  contract  expressly  so  pro- 
vides, but  only  the  right  to  enter  upon  tbe 
land  is  terminated;  that  the  vendee  after  the 
expiration  of  the  time  limit  still  owns  tbe 
timber,  although  he  has  no  right  to  remove 
It — a  paradox  of  contradictions.  It  Is  cer- 
tainly Illogical  to  hold  that  the  contract  and 
sale  passed  an  interest  In  land,  and  that  by 
virtue  of  the  same  contract,  after  tbe  expira- 
tion of  the  time  limit  fixed  by  the  contract, 
the  vendee  stUl  owns  the  timber,  but  has  lost 
his  interest  in  the  land.  If  the  growing  tim- 
ber, which  alone  is  sold  and  conveyed,  Is  an 
interest  In  the  land,  when  the  interest  in  the 
land  is  ended  by  the  very  terms  of  the  con- 
tract and  deed,  surely  the  title  to  the  tim- 
ber is  also  terminated,  which  'is  the  Inter- 
est in  the  land  and  the  only  interest  sold  or 
conveyed. 

This  court,  however.  Is  among  the  few 
courts  which  hold  that  the  vendee  still  owns 
the  timber,  although  he  has  no  right  to  use 
or  remove  it.  Magnetic  Ore  Co.  v.  Uarbury 
Lumber  Co.,  104  Ala.  46S,  16  South.  632,  27 
L.  R.  A.  434,  53  Am.  St  Rep.  73;  C.  Zim- 
merman Mfg.  Co.  V.  Daffin,  149  Ala.  386,  42 
South.  S5S,  9  L.  R.  A.  (N.  8.)  663,  123  Am. 
St  Rep.  C>8;  Heflln  v.  Bingham,  66  Ala.  666, 
28  Am.  Rep.  776. 

In  the  case  of  Zimmerman  v.  Daffin,  149 
Ala.  380,  389,  42  South.  858,  9  T*  R.  A.  (N. 
S.)  663,  123  Am.  St  Rep.  58,  this  court  used 
the  following  language:  "If  the  llmitaUon  as 
to  the  time  of  cutting  and  removal  should 
be  construed  as  a  covenant  on  the  part  of 
the  purchaser  that  It  would  cut  and  remove 
the  timber  in  the  time  specified,  the  title  to 
the  timber  would  remain  In  the  purchaser 
after  the  time  limit  had  expired,  and  he 
could  still  enter  upon  the  premises  and  re- 
move the  same  at  his  pleasure,  being  liable 
to  the  vendor  for  such  daihages  as  he  should 
cause  In  so  doing.  The  vendor  would  also 
have  a  right  of  action  against  the  vendee  for 
a  breach  of  the  covenant  in  not  performing 
the  covenant  as  agreed;  or  It  may  be  that 
the  vendor  would  be  entitled  to  remove  the 
timber  after  the  time  limit  himself,  but  not 
to  appropriate  it  to  bis  own  use."  Here  la 
where  the  court  went  astray  in  following  the 
Illinois  rule.  Instead  of  the  Michigan  rule.. 
Tbe  great  number  and  weight  of  authorities 
are  In  Une  with  the  Michigan  rule,  and 
against  the  Illinois  rule  which  our  court  fol- 
lowed. 

If  the  sale  of  the  timber  originally  was 
a  sale  of  a  chattel  merely,  as  the  oldest  cases 
held,  with  a  muniment  or  license  to  remove, 
then  the  Illinois  rule  would  be  <»>rrect  and 
conslatent;  but  if.  Instead,  as  all  the  aathor- 
itles  now  hold,  it  is  a  sale  and  conveyance 
of  an  Interest  In  the  land  Itself,  when  tbe 
Interest  In  the  land  la  terminated  and  de- 
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termlned  by  tbe  contract  Itself,  tben  the 
title  to  the  timber  ceases  and  Is  terminated 
for  the  same  reason  and  by  the  same  con- 
tract It  Is  self-contradictory  to  say  that 
the  sale  of  growing  trees  Is  a  sale  of  an  In- 
terest in  land,  and  that  the  Interest  In  the 
land  ceases  and  is  terminated  by  the  con- 
tract Itself,  and  yet  that  the  title  to  the 
timber  or  trees  continues  though  the  Interest 
In  the  land  is  terminated  by  the  same.  Both 
propositions  cannot  be  true;  one  must  be 
false.  If  the  sale  of  the  trees  was  the  sale 
of  a  chattel,  then  the  title  to  them  could  re- 
main, though  the  right  to  remove  had  ceas- 
ed; but  if  the  sale  of  the  trees  be  not  the 
sale  of  a  chattel,  but  the  sale  of  an  interest 
In  the  land  and  soil,  and  this  interest  in 
the  land  or  soil  is  terminated  by  the  con- 
tract and  conveyance,  the  vendee's  interest 
In  or  title  tio  the  trees  must  of  necessity 
lapse  with  the  expiration  of  the  contract. 

This  Is  well  pointed  out  by  the  annotators. 
In  the  r^rts  of  the  cases  of  McRae  v.  stiU- 
well,  111  Ga.  65,  86  B.  E.  604.  55  L.  B.  A. 
513;  and  Mldyette  v.  Grubbs,  145  N.  C.  So, 
58  S.  B.  795.  13  L.  B.  A.  (N.  8.)  278;  and  Ad- 
Uns  v.  Hnff.  58  W.  Ta.  645.  52  S.  E.  773,  3 
L.  R.  A.  (N.  S.)  649.  6  Ann.  Cas.  246.  The 
notes  to  these  cases  collect  and  review  the 
authorities  upon  the  subject,  the  conclnston 
of  which  Is  thus  well  stated  by  the  annota- 
tors In  55  L.  R.  A.  at  pp.  686.  636:  "The 
title  to  standing  timber  passes  at  the  time 
of  the  Gtmv^ance,  and  the  purcliaser  ac- 
quires the  right  to  enter  on  the  land  for  the 
purpose  of  cuttlsK  and  removing  the  timber, 
and  also  an  Interest  In  so  much  of  the  aoil 
where  It  grows  as  is  necessary  to  sustain 
and  nourish  the  trees  until  they  are  cat 
down.  He  cannot  refuse  to  pay  for  the  trees 
on  the  ground  that  tlie  vei^r  had  no  title 
to  the  land.  If  his  possession  has  not  been 
disturbed.  A  provision  as  to  the  sise  or  suit- 
ability of  the  trees  conveyed  will  generally 
be  held  to  refer  to  the  time  of  the  convey- 
ance, rather  than  some  time  In  the  future, 
in  the  absence  of  anything  to  show  a  con- 
trary Intent  Where  the  conveyance  speei- 
fles  a  particular  time  for  the  removal  of  the 
timber,  the  purchaser  has  generally  t>een 
held  to  have  fbrfeited  all  rights  in  timber 
not  removed  within  the  time  specified,  al- 
though a  few  cases  bold  that  he  still  retains 
the  title  to  the  timber,  but  oinnot  remove 
the  same,  as  his  right  of  entry  h^s  gone.  It 
would  seem  that  the  mere  cutting  of  the 
trees  within  the  time  specified  without  their 
r^noval  from  the  land  Is  Insufficient  to  pre- 
srare  the  purchaser's  rights  in  the  timber; 
but  the  manufacture  of  them  Into  timber  has 
been  held  a  suffldnit  removal  of  them,  al- 
though such  timber  still  remains  on  the 
land." 

I  have  examined  all  the  authorities  I  can 
find  upon  the  subject,  and  I  think  the  ctm- 
elusion  of  the  annotator  is  not  only  sup- 
ported by  the  great  number  and  wtight  of 


authorities,  but,  as  before  stated,  by  reason 
and  the  very  nature  of  things. 

But  as  before  stated,  none  of  the  reported 
cases  hold  that  the  vei^ee  acquires  any  such 
interest  or  title  as  will  authorise  him  to 
maintain  ejectment  against  the  vendor,  or 
the  owner  of  the  freehold  estate,  while  he 
might  defend  against  an  action  of  ejectment 
brought  by  the  vendor,  which  was  Intended 
to  prevent  his  entering  and  removing  the 
timber  which  he  had  purchased,  during  the 
time  mmtloned  in  the  contract  or  within  a 
reasonable  time  if  no  time  limit  was  fixed 
by  the  contract.  Such  defense  seems  to  be 
recognized  in  the  case  of  Hefiln  v.  Bingham, 
56  Ala.  566,  28  Am.  Rep.  776.  But  this  la 
quite  a  different  thing  from  allowing  such  a 
defendant  to  bring  ejectment  for  the  timber. 
Such  a  defense  as  was  Interposed  and  rec- 
ognized in  that  case  might  be  good  upon  the 
theory  that  there  was  no  ouster,  and  no  un- 
lawful entry  or  withholding,  but  that  all 
things  done  were  lawful,  and  thertfore  would 
not  warrant  the  defendant's  eJectloD  when 
he  was  there  for  a  lawful  purpose^  In  oth- 
er words,  that  where  there  has  been  no  oust* 
er  ejectment  will  not  lie. 
.  I  am  not  able  to  find  any  case  in  which 
the  owner  of  the  timber  has  been  allowed  to 
recover  in  ejectment  against  the  owner  of 
the  freehold.  I  concede  that  he  might  re- 
cover against  a  bare  trespasser. 

It  is  well-settled  law  In  thla  state  that,  la 
order  for  a  plalntltF  In  common  law  or  stat* 
utory  ejectment  to  recover,  he  must  recover 
upon  both  "a  title  and  a  right  of  entry  ex> 
isting  at  the  commencement  of  the  suit  and 
continuing  to  the  day  of  triaL"  Anderscm  v. 
Anderson,  64  Ala.  403. 

Applying  these  prindides  of  law  to  the  case 
in  hand,  it  seems  to  me  to  be  settled  beyoad 
doubt  that  plaintiff  could  not  succeed  In 
ejectment  If  we  conclude  that  the  plaintiff 
was  the  absolute  owner  of  Uie  tlmbu  sued 
for.  at  the  commencem«it  of  the  action,  and 
at  the  time  of  the  trial,  he  <»rtainly  bad 
no  right  of  «try  won  the  premises  at  the 
time  of  the  trial,  and  therefore  no  rlsht  of 
recovery  in  eJe(Ament  The  contract  or  deed 
undn  which  ha  claimed  title  ezpreaalT  Urn- 
ited  the  time  of  eatrj  for  ranoval  to  three 
yrars  from  the  date  of  the  deed,  which  was 
executed  February  28,  1903.  Tt»  trial  was 
not  had  until  April  18, 1909^  more  than  three 
years  after  the  time  of  entry  had  expired 
by  the  very  terms  of  the  deed,  the  only 
source  of  title  by  which  he  claimed.  See 
deed,  Tr.,  p.  8. 

This  court  and  all  others  have  held  that 
if  the  vCTdor  fails  to  remove  the  timber 
within  the  time  limit  of  tHe  contract,  and 
removes  It  thereafter,  he  is  a  treavasser  and 
Is  liable  to  the  owner  of  the  freelHdd  as 
such.  It  would  certainly  be  an  anomaly  hi 
law  for  a  court,  by  its  Judgments,  to  order 
a  sheriff  or  a  party  to  a  suit  to  iHit  a  tres- 
passer upon  the  land  of  another. 
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If  the  plaintiff  rl^tly  recoreied  In  tbls 
suit,  and  tlie  Judgment  In  bis  favor  la  exe* 
cnted,  Boch  will  be  tbe  efltet  of  tbe  jndg- 
ment  and  orders  of  the  court  In  this  case. 

There  la  another  insurmountable  pnctteal 
difficulty  in  the  way  of  tbe  platotlfl'a  recor- 
ery  in  ttaia  action.  He  claims  tmly  "the  saw 
timber  measuring  10  Inches  at  (be  butt" 
All  the  authoiltleB  agree  that  such  a  deed 
only  passes  title  to  or  includes  such  trees  as 
were  ctmiprehaided  In  the  description  at  tbe 
date  of  tbe  deed,  to  wit,  February  28,  19QS. 
Who  could  go  Into  a  forest  11  years  after  a 
given  date,  and  point  out  with  certain^  tlie 
trees,  and  those  only,  that  corresponded  to 
tbe  stated  measurements  at  the  time  in  ques- 
tion?  The  feat  would  be  an  ImposslbUl^. 
Again,  how  far  from  the  ground  shonld  the 
m^surement  he  uuide?  And  how  is  tbe 
sheriff  to  put  tbe  plaintiff  in  possession  of 
the  trees  purchased  without  dlsturbli^  or 
Interfering  with  the  defendant's  undisputed 
and  conceded  rlxhts? 

An  attempt  to  answer  tiiese  questions  wlU 
show  that  tbe  action  will  not  lie. 


CHAMBOREDON  T.  PATBT  et  al. 

(Supreme  Court  of  Alabama.    Jan.  19,  1912. 
Rehearing  Denied  Feb.  IT,  1912.) 

1.  Homestead  ({  142*)— Pebsons  Eniitixd— 
Children. 

Under  Code  1907,  S  4197,  providing  that, 
If  decedent  bad  no  homestead  and  no  real  es- 
tate out  of  which  a  homeatead  can  be  formed, 
the  widow  and  minor  children,  or  eitiier  of 
them,  may  have  real  estate  sold  and  |2,000  of 
the  pnrcfaase  money  applied  by  tbe  court  in 
the  purchase  of  a  homestead,  a  minor  daugh- 
ter of  decedent,  who  had  never  been  a  member 
of  his  family,  her  mother  having  been  divorced 
from  the  father  shortly  after  her  birth,  is  en- 
titled to  a  homeatead  Mit  of  bis  realty. 

[Bd.  Note.— For  other  cases,  see  Homeatead, 
Dee.  Dig.  |  142.*] 

2.  Homestead  (|  142*)— Children— Divobce 
op  pabknt8. 

Though  under  Code  1907,  §  3816,  a  di- 
vorce bars  the  wife's  ri^ht  to  dower  In  the 
realty  of  her  bnsband,  and  any  distributive 
right  In  bis  personalty  it  does  not  conclude 
tbe  homestead  right  of  the  children  of  the 
marriage. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Dec.  Dig.  I  142.*] 

8.  Homestbao  (I  141*)— Pebsons  Entitled 

—Wipe. 

A  wife,  though  living  apart  from  her  hus- 
band for  years  prior  to  hfs  death,  Is,  under 
Code  1907,  §  4197,  entitled  to  a  homestead  out 
of  hia  property. 

[Ed.  Note. — For  other  oases,  see  Homestead, 
Cent.  Dig.  §S  261-270;  Dec.  Dig.  S  141.*] 

4.  Homestead  (fi  136*)  —  Persohs  Entitled 

— Barbing  Homestead. 

A  testator  cannot,  by  his  will,  cut  off  the 
right  of  his  widow  and  minor  children  to  claim 
a  homestead,  under  Code  1907,  |  4197. 

(Sid.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  SS  249.  250;  Dec.  Dig.  S  136.*] 


6.  HOUBBTBAD     (t     206*)  —  ABARDOiniSlIT-* 

Paxlubb  to  Claim. 

Tbe  right  of  homestead  is  a  mere  personal 
privilege,  which  la  waived,  unleae  claimed  be- 
fore the  property  is  sold  for  debts  or  distriba- 

tion. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  |  339;  Dec.  Dig.  |  206.*] 

6.  Homestead  (8 145*)— Acq uisitioh— Waiv- 
er or  RionTS. 

Under  Code  1907,  9  4197.  providing  that 
a  homestead  may  be  set  off  to  the  widow  or 
minor  children  of  any  decedent,  provided  a  pe- 
tition or  bill  in  equity  ia  filed  before  final  dis- 
tribution, no  laches  of  the  widow  or  guardian 
of  a  minor  child  will  bar  the  right  to  claim 
homestead,  until  there  has  been  a  final  disposi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  8  145.*] 

7.  Homestead  (8  ISO*) -Establishment — 
Duty  op  Probate  Court. 

UpoQ  the  failure  of  tbe  widow  or  minor 
children  to  mate  selection  of  a  homestead,  it 
is  the  dn^  of  tbe  probate  court  to  have  a 
homestead  selected  for  them;  bat  there  is 
no  such  duty  upon  tbe  executors  or  adminis- 
trators of  decedent 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  I  150.*] 

8.  Homestead  ({  14S*)  —  Estabusemxnt- 
Barriho  of  Homestead. 

The  right  of  a  minor  child  to  a  home- 
stead, in  accordance  with  Code  1907,  i  4197, 
providing  for  the  apportionment  of  a  home- 
stead if  a  petition  or  bill  in  equity  Is  filed  be- 
fore final  distribution,  is  not  barred  by  a  vol- 
untary distribation  of  the  decedent's  estate 
between  his  other  children,  who  were  his  lega- 
tees; for  the  testator  could  not  bar  the  right 
by  will,  and  a  voluntary  distribution  is  not  a 
final  distribution  or  order  of  the  probate  court. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  8  14i5.*] 

9.  EXBCUTOBS  and  AdMINISTBATOBS  (J  181*) 

—Exemptions  to  Widow  and  (^ildbbn— 

Pbopehtt  Subject. 

Under  Code  1907,  8  4200,  providing  that 
there  shall  be  exempt  to  widows  and  minor 
children,  from  administration  and  payment  of 
debts,  personal  property  to  the  amount  of  fl.- 
000,  and  that,  if  the  estate  Is  solvent,  tbe  val- 
ue of  such  property  shall  be  credited  oti  the 
distributive  shares  of  the  widow  and  childreD) 
the  exemption  can  on^  be  taken  out  of  per- 
sonalty, and  cannot  be  derived  from  the  sale 
of  realty. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  8|  681-686; 
Dec.  Dig.  8  181.»] 

10.  Executors  and  Administeatobs  (8  189*) 
— Aduihibtbation— Rioht  to  Kxeuftion. 

Where  the  guardian  of  a  minor  dilld.  In 
coDsideratloQ  of  a  cash  payment  by  the  other 
legatees,  abandoned  tbe  contest  of  tbe  will  of 
her  ward's  father,  tbe  rights  of  the  minor  to 
the  exemption  of  f 1.000  provided  for  by  Code 
1907,  f  4200,  are  not  lost^  as  the  consideration 
so  paid  Is  not  a  part  of  the  proiwrty  disposed 
of  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admioistrators,  Dec.  Dig.  8  189.*] 

11.  Ejcecutobs  and  Administrators  (S  55*)- 
Assets  of  Deceased  Husband's  Estats— 
Proivbtt  or  Wife. 

Jewelry,  which  a  wife  permits  her  hus- 
band to  wear  during  his  life,  does  not  become 
part  of  bis  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  8  56.*] 


•For  other  eaaas  sea  wme  topic  and  saoUon  NUHBBR  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Swfas  *  Rep^  indexes 


Digitized  by 


Google 


S46 


B7  SOTTTHBRN  BEPOBTBB 


(Ala. 


12.  bxbciitobs  and  adkimstratobb  ({  177*) 

—  Allowance  to  Ghzldbek  —  Propibty 
Subject. 

An  iron  safe  and  an  electric  batter;  are 
neither  articles  of  personal  apparel,  nor  house- 
bold  or  kitchen  furniture,  necessary  tor  the  use 
and  comfort  of  a  family,  and  so  a  minor  child 
cannot  claim  such  articles  as  exempt  from  ad- 
miniBtration,  under  Code  1907,  {  4199. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  {  177.*] 

13.  EXKCUIORS  AND  ADUMIGrTBATOBB  (|  177*) 

—  AlXOWANCK  TD    GHII.DB£ir  —  FBOFXBTT 

Subjtoi^"Wearinq  APPABBL." 

Under  Code  1907,  §  4199,  exempting  to 
a  minor  child  the  "wearing  apparel"  of  its  de- 
ceased father,  a  minor  child  is  entitled  to  a 
watch  and  chain  belooging  to  the  decedent. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  {  177.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  8,  pp.  7423-7426,  7834.] 

Appeal  from  (^ncny  Court,*  Jefferson 
County ;  A.  H.  Benners,  Ohancellor. 

Bill  Adele  Chamboradon,  as  gmrdlan  ot 
Clio  Hay  Fayet.  against  T<niey  Fayet  and 
others.  From  a  decree  dismlaaing  the  bill, 
complainant  appeals.  Beversed  and  re- 
manded. 

J.  B.  Aird  and  Arthur  L.  Brown,  for  appel- 
lant.  Henry  Upson  Sims,  for  appellees. 

SAYRB,  J.  This  bill  is  filed  bj  Adele 
CSiamboredon,  as  duly  appointed  guardian  of 
her  infant  daughter,  Clio  May  Fayet.  both 
residents  of  this  state,  against  the  three  ex- 
ecutors of  the  will  of  August  Fayet,  de- 
ceased, and  his  eight  adult  children,  two  of 
whom  are  also  executors  and  made  parties 
defendant  as  such.  The  third  executor,  also 
a  party,  is  a  son-ln-Iaw  of  the  decedent 
The  bill  avers  that  the  executors  are  pro- 
ceedlQg  to  administer  the  estate  in  the  pro- 
bate court  in  utter  disregard  of  the  claims 
and  rights  of  complainant's  ward,  and  are  di- 
viding the  property  among  themselves  and 
the  other  defendants,  but  that  no  steps  have 
been  taken  for  a  final  settlement  in  the  pro- 
bate court  The  purpose  of  the  bill  is  to 
have  a  homestead,  $1,000  in  money,  and  cer- 
tain articles,  to  wit,  a  diamond  ring,  dia- 
mond stud,  gold  watch  and  chain,  set  ring, 
cuff  buttons,  Iron  safe,,  and  electric  battery, 
alleged  to  have  constituted  a  part  of  dece- 
dent's wearing  apparel  and  household  furni- 
ture, declared  exempt  to  complainant's  ward 
and  set  apart  to  her  use  and  benefit,  and.  In 
order  that  the  relief  sought  may  be  made 
more  effective,  to  have  the  administration 
removed  into  the  court  of  chancery.  By 
pleading  and  uncontradicted  evidence  It  ap- 
pears that  decedent  was  tbrlce  married.  His 
eight  adult  children  were  the  offspring  of 
his  first  marriage.  His  second  wife  died 
childless.  Complainant  had  been  decedent's 
third  wife,  and  her  ward  was  the  child  of 
that  marriage.  Decedent  had  procured  a 
decree  of  divorce  from  complainant  on  the 
ground  of  abandonment,  and  by  that  decree 


the  castody,  care,  and  control  of  the  child 
was  awarded  to  and  Imposed  upon  complain- 
ant in  this  cause,  who  thereafter  resumed 
her  maiden  name,  and  Is  now  known  as  Mrs. 
Adele  Chamboredon.  The  wife  was  awarded 
alimony.  At  the  same  time,  and,  it  may  be 
inferred,  in  pursuance  of  some  provision  in 
the  decree  of  the  court  granting  alimony, 
though  that  decree  Is  not  before  us,  decedent 
conveyed  to  complainant,  as  trustee  tar  her 
Infant  daughter,  real  property  Talned  at 
?1,667.  Clio  May  never  lived  with  her  te- 
ther, having  been  horn  after  tbe  separatioa 
of  her  parents,  but  before  the  divorce.  De- 
cedent left  a  large  estate,  consisting  of  real 
and  personal  property.  By  his  will  be  di- 
vided his  entire  estate  among  the  children  of 
his  first  wife,  referred  to  bis  former  provi- 
sion for  his  divorced  wife,  and  left  to  his 
Infant  daughter  fl. 

In  his  decree  dismissing  the  bill  the  chan- 
cellor assigns  no  reason  for  bis  conclusion 
that  the  complainant  was  not  raitltled  to  re- 
lief. Appellees  seek  to  Justi^  the  resolt  im 
various  grounds,  which  will  be  stated  and 
considered. 

[1]  It  seems  to  be  conteoded,  on  the  au- 
thority of  Ex  parte  Pearson,  76  Ala.  B21,  that 
complainant's  ward  is  not  entitled  to  «emp- 
tlons  of  any  sort,  becanse  she  waa  never  a 
member  of  decedent's  family.  In  tb&t  case 
it  was  held  that  the  exemptions  of  personal 
property  to  the  widow  and  minor  children  of 
a  deced«it,  und«r  the  Code  of  187^  lUce  the 
exemption  of  a  homestead,  contemplated  the 
existence  of  a  family  relation  In  this  state, 
so  that  where  a  decedent  died  in  this  state, 
after  a  residence  of  several  years,  while  his 
wife  and  children  a>nt1nued  to  reside  at  his 
former  residence  In  another  state,  and  never 
came  to  this  state  until  after  his  death,  they 
were  not  entitled  to  statutory  exemptions  of 
personalty.  This  was  put  upon  the  language 
of  section  2824  of  the  Code  of  1876,  provid- 
ing that  "any  person  dying,  leaving  a  widow, 
or  child,  or  children,  under  the  age  of  twen- 
ty-one years,  members  of  his  family,  in  addi- 
tion to  the  exemption  heretofore  made  under 
this  chapter  [homestead  exemption],  there 
shall  be  exempt  all  the  wearing  apparel  of 
the  deceased,"  etc.  But  the  law  was  signifi- 
cantly changed  In  the  codification  of  1886, 
when  the  section  was  made  to  read:  "In 
favor  of  the  widow  and  minor  child  or  chil- 
dren, or  either,  of  such  decedent,  there  shall 
be  exempt  from  administration  and  the  pay- 
ment of  debts  *  *  *  all  the  wearing  ap- 
parel of  the  decedent,"  etc.  Code  18S6,  I 
2545.  Such  has  been  the  language  of  the  pro- 
vision since  that  time.  Code  1907,  i  4190. 
And  In  1903  (Acts  1903,  p.  150)  section  2070 
of  the  Code  of  1896,  which  provided  for  ex- 
emptions in  lieu  of  homestead,  was  amended 
so  as  to  read  as  section  4197  of  the  Code  of 
1907  now  reads ;  the  effect  being  Qiat;  If  de- 
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cedent,  at  tbe  time  of  his  deatb,  baa  no 
bomestead  exempt  to  Mm,  or  baa  no  other 
real  estate  out  of  wbtcb  a  bomestead  can 
be  carved,  "tbe  widow  and  minor  cblldren. 
or  either  of  them,  may  petition  In  tbe 
probate  court,  or  by  bill  bt  equity,  bave 
tbe  homestead  or  any  other  real  estate  own- 
ed  by  the  decedent  at  tbe  time  of  bis  death 
sold,  and  two  tbonsand  dollars  of  the  pur* 
chase  money  therefor  applied  the  court  In 
tbe  purchase  of  a  homestead  for  tbe  benefit 
of  such  widow  and  minor  cblldren,  or  either 
of  them:  Ftovlded  such  petltl(Ht  or  bill  in 
equity  is  filed  before  a  final  distribution  of 
the  assets  of  decedent's  estate  has  been 
mad&  •  •  •  And  in  no  casc^  and  under 
no  drcomstances,  shall  tbe  widow  and  mln<nr 
children,  or  either  of  them,  be  deprived  of 
bomestead  or  two  tbonsand  dollars  In  lieu 
thereof  if  tbey  or  either  of  them  apply  there- 
for In  manner  as  herein  provided,  before  fi- 
nal distribution  of  the  deeedmt^s  estate."  {2] 
The  decree  of  divorce  barred  the  wife  of  her 
dower,  and  ot  any  distributive  share  In  the 
personal  estate  of  her  husband  (Code,  S  3816) ; 
but  no  rights  of  tbe  child  were  concluded  by 
that  decree,  nor  do  tbe  statutes  of  tbe  state 
expresa  a  policy  which  would  cut  off  her 
bomestead  right  [3]  But  for  the  decree  of 
divorce  tbe  wife  would  have  been  entitled  to 
homestead,  notwithstanding  she  had  lived 
apart  from  her  husband  for  years  prior  to 
his  death.  Coker  v.  Coker,  160  Ala.  269,  49 
South.  684,  135  Am.  St.  Bep.  99;  Nolen  v. 
Doss,  133  Ala.  269,  31  South.  969.  The  lan- 
guage of  the  statute  providing  for  homestead 
and  other  exemptions  for  minor  children 
covers  the  case  of  this  child,  and  It  Is  not 
within  the  province  of  the  court  to  Ingraft 
upon  it  any  exceptions.  Walker  v..  Walker, 
181  111.  2fl0,  64  N.  E.  956;  Hall  v.  Fields,  81 
Tex.  553.  17  S.  W.  82. 

[4]  August  Fayet  had  resided  in  Jefferson 
county  for  many  years  before  his  death,  and 
at  that  time  had  a  homcBtead  there.  Bis 
death  occurred  in  April,  1908,  and  Ms  will 
was  offered  for  probate  In  the  same  month, 
but,  for  reasons  to  be  stated  further  on,  was 
not  admitted  to  probate  until  June,  1909. 
The  will  contained  a  direction  that  the  exec- 
utors, for  the  purpose  of  making  an  equal 
distribution  of  testator's  real  estate  among 
his  eight  adult  cblldren,  should,  as  soon  aft- 
er bis  death  as  convenient,  provide  for  a  di- 
vision of  the  realty  among  them.  In  the  lat- 
ter part  of  June,  1910,  the  executors  pro- 
ceeded to  carry  out  this  provision  of  the 
will;  tbe  said  children  adopting  their  acts 
in  the  premises  by  exchanging  deeds  among 
themselves.  On  this  division  the  homestead 
was  allotted  to  one  of  the  sons.  Complain- 
ant bad  never  lived  In  this  home  place,  and 
prior  to  the  filing  of  this  bill,  which  was 
in  October,  1910,  no  demand  or  claim  of 
homestead  right  had  been  made  on  behalf  of 
her  infant  daughter.  The  evidence  shows 
that  the  place,  after  being  reduced  to  Its 


lowest  practlcftble  area,  Is  wortb  ctmsldfira- 
bly  more  than  $2,000.  Where  the  homestead 
does  not  exceed  f2^000  In  value,  or  160  acres 
in  area,  It  vasts  in  the  exemptioner  imme- 
diately upon  tbe  death  of  the  parent  ol  hus- 
band with  or  without  administration.  This 
because  selection  Is  unnecessary.  But  if  the 
homestead  Is  worth  more  than  $2,000,  there 
must  be  an  administration  and  selection  to 
vest  title  The  testator  cannot  by  his  wlU 
cut  ott  tbe  r^t  of  bla  widow  and'  minor 
diUdren,  or  either  of  them,  to  claim  bome- 
stead or  other  exemptions  under  tbe  statute. 
Bell  T.  Bell,  84  Ala.  64,  4  South.  18»:  Hub- 
bard T.  Russell,  7S  Ala.  678.  [i]  But  home- 
stead and  other  exemptltnu  are  merely  per- 
stmal  privilege  which  are  waived,  unless 
claimed  at  the  time  and  In  the  manner  pre- 
scribed by  law.  And  where  selection  Is  nec- 
essary, it  must  be  made  before  the  property 
has  been  subjected  to  tbe  payment  of  debts 
or  sold  for  distribution.  Jackson  v.  Wilson, 
117  Ala.  432,  28  South.  B21;  Quinn  v.  Camp- 
bell, 126  Ala.  280,  28  South.  676;  Newell  v. 
Johns,  128  Ala.  584,  29  South.  609;  Falrcloth 
V.  Carroll,  137  Ala.  243,  34  South.  182;  Dake 
V.  Sewell,  145  Ala.  581,  89  South.  819;  Head- 
en  V.  Headen,  54  South.  646;  Jarrell  v. 
Payne,  75  Ala.  577;  Sherry  v.  Brown,  66 
Ala.  61.  [6]  Short  of  the  period  fixed  by 
statute — that  is,  the  final  distribution  of  the 
estate  of  the  decedent,  as  the  statute  now  has 
it — ^no  laches  of  the  widow,  or  of  the  guard- 
ian for  the  minor  children,  can  operate  a 
waiver  or  loss  of  the  right  [7]  In  the  event 
of  the  failure  of  both  to  make  the  selection, 
it  is  tbe  duty  of  the  Judge  of  probate  to  ap- 
point appraisers  to  make  selection  and  set 
apart  tbe  property  selected  for  appraisement. 
Mltcham  V.  Moore,  73  Ala.  542.  But  no  lia- 
bility in  this -regard  Is  placed  by  law  upon 
an  administrator  (Henderson  v.  Tucker,  70 
Ala.  381),  and,  of  course,  neither  the  law  nor 
the  will  in  this  case  imposed  any  upon  the 
executors;  but  they  might  have  saved  a 
resort  to  chancery  by  a  suggestion  to  the 
probate  Judge  that  tbe  case  called  for  the 
appointment  of  appraisers.  And  the  statute, 
In  order  that  the  settlement  of  estates  may 
not4>e  unduly  delayed,  fixes  a  limit  beyond 
which  there  can  be  no  delay  without  for- 
feiture of  the  prlvU^e,  and,  of  necessity, 
minor  children,  in  the  absence  of  fraud,  must 
be  bound  by  the  acts  of  those  appointed  by 
law  to  act  for  them.  [8]  Now  appellees,  con- 
curring in  what  has  been  said,  indeed  using 
the  result  of  the  cases  cited  as  the  basis  of 
their  argument  Insist  that,  by  the  failure  of 
those  whose  duty  It  was  to  act  for  the  minor 
child  to  assert  her  right  until  the  executors 
had  distributed  the  realty  among  testator's 
adult  children  in  strict  pursuance  of  tbe  di- 
rections of  the  will,  complainant's  ward  lost 
her  right  to  an  exemption  in  lieu  of  home- 
stead. The  pertinent  language  to  be  found 
at  tbe  conclusion  of  section  4197  of  tbe  Code 
has  been  quoted.  We  do  not  construe  It  to 
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mean  tiiat  an  exenipttcHi  In  lien  of  bome- 
Bteftd  may  in  any  caae  be  carved  out  oC  per- 
sonalty or  the  proceeds  of  personalty.  That 
has  never  been  the  law  or  policy  of  tbla 
state,  and  tbe  language  of  the  statutes,  in- 
cluding section  4197  Itself,  at  various  places 
excludes  tbe  Idea.  And  we  may  concede 
that  it  was  not  tnt«ided  to  uproot  the  stat- 
utory rule,  long  construed  and  established 
in  tlie  decisions  of  this  court*  that  an  appli- 
cation for  exemption  In  lieu  of  homestead 
comes  too  late  if  deferred  until  the  real 
property  of  the  estate  has  been  sold  under 
tbe  ord&t  of  the  court  for  the  payment  of 
debts  or  for  distribution.  Hhete  may  be  also 
substantial  ground  for  appellees'  notion  that 
the  final  distribution  of  which  the  statute 
speaks  is  a  distribution  of  all  the  realty,  out  of 
which  only  can  an  exemption  In  lieu  of  home- 
stead be  carved,  although  It  be  decreed  in 
advance  of  a  flual  settlement  of  the  estate. 
And,  In  short,  the  last  clause  of  the  section 
may  be  nothing  more  than  a  legislative  dec- 
laration of  the  law  as  It  was  before  the 
amendment  of  WO^  The  objection  to  tbe 
exemption  tn  this  case  must  be  determined 
upon  another  consideration.  The  real  prop- 
erty of  decedent's  estate  has  not  been  dis- 
tributed by  any  order,  decree,  or  judgment 
of  a  court,  within  the  contemplation  of  the 
last  clause  of  section  4197  of  the  Code.  Tbe 
testator  could  not  deprive  complainant's  ward 
of  her  exemption  by  his  will,  as  we  have 
seen.  Hubbard  v.  Bussell  and  Bell  v.  Bell, 
supra.  No  more  could  the  executors,  carry- 
ing out  the  provisions  of  the  will,  or  the  dev- 
isees, acting  among  themselves  to  tbe  same 
end.  The  property  Is  still  In  the  bands  of 
the  devisees.  No  question  about  the  possible 
rights  of  innocent  purchasers  being  involved, 
the  pleadlugs  and  proof  fall  to  disclose  any 
sufficient  reason  for  denj'ii^  to  complainant's 
ward  a  right  of  which  the  statute  says  wid- 
ows and  minor  children  cannot  be  deprived 
In  any  case  or  under  any  clrcnmstauces.  save 
only  where  there  has  been  a  final  distribu- 
tion of  the  decedent's  estate.  However 
broader  the  language  of  tbe  amended  section 
may  be  than  the  true  legislative  purpose,  to 
be  learned  from  other  parts  of  the  statutory 
system  of  exemptions  and  the  decisions  of 
this  court,  the  section  in  its  present  as  well 
as  its  former  shape  is  sufficient  to  show  that 
appellant's  ward  was  entitled  to  the  exemp- 
tion in  lieu  of  homestead  claimed  by  her  bill 
in  the  court  below, 

[9, 10]  It  has  already  been  stated  that  the 
probate  of  August  Fayet's  will  was  delayed 
for  about  14  months.  This  was  because  com- 
plainant, Adele  Chamboredon,  as  guardian 
for  her  child,  Clio  May,  set  on  foot  a  contest 
which  was  twice  submitted  to  a  Jury  with- 
out a  decision  of  tbeilssue.  Then,  by  agree- 
ment, Mrs.  Chamboredon,  in  consideration 
of  $8,000  paid  to  her  by  the  executors  for 
the  use  of  her  daughter  and  ward,  withheld 
active  opposition  to  the  probate  of  the  will, 
and  so  it  was  admitted  to  probate  In  Jane, 


1909.  This  was  the  form  assumed  by  the 
transaction.  The  payment  was  in  effect 
made  by  flie  adult  devisees;  each  of  them 
b^ng  charged  the  eracutors  with  f  i,OUO, 
and  their  reeeU>ts  taten  for  that  Bom.  And 
it  is  doubtful  that  the  guardian  had  author* 
Ity  to  make  this  comiumnlae  of  the  ri^ts 
of  her  ward  without  tbe  advico  and  omsent 
of  the  probate  or  diancery  court;  but  of 
this  the  parties  are  not  now  In  a  position 
to  complain.  It  does  not  appear  that  hi 
making  at  carryli^  into  execution  this 
agreemokt  by  iriilcb  the  execDtoia  were  suf- 
fered to  probate  the  will  there  waa  any  tf- 
fort  to  provide  against  the  contingoicy  of 
the  ward's  future  claim  of  exemptions.  To- 
ney  Fayet,  ooe  of  the  executors,  and  the 
oniy  one  who  testifies  on  the  subject,  deposes 
that  "notliing  was  said  In  any  of  tbe  agtee- 
ments  about  withdrawing  the  oontest  with 
reference  to  oemptlons  to  Clio  Hay  Fayet 
under  the  statute  or  otherwise.**  Tbe  e^ 
dence  shows  that  the  executors  hare  undis- 
tributed in  their  hands  a  sum  of  money  oon> 
slderably  in  excess  of  fl^OOO.  By  sectloa 
4200  of  the  Code  provision  la  made.  In  favw 
of  widows  and  minor  lAildren,  that  there 
shall  be  exempt  to  them  from  admlnist ration 
and  the  payment  of  debts  personal  property 
to  the  amount  of  ¥1,000;  but  if  the  e^te  H 
solvent— as  tbe  estate  of  Fayet  is — the  value 
of  such  property  shall,  <m  final  setttouait 
and  distribution  of  the  estate,  be  credited  on 
the  distributive  shares  of  the  widow  and 
children  receiving  the  benefit  thereof.  This 
exemption  is  taken  out  of  personalty;  it  can- 
not be  derived  from  the  sale  of  realty.  Hun- 
ter V.  Law,  68  Ala.  365.  Appellees  Insist 
that  the  $8,000  received  by  the  minor  hi 
consideration  of  abandoning  the  contest  must 
take  the  place  of  any  Interest  she  would  bare 
had  in  the  personal  estate,  if  there  had  been 
no  will,  or  if  the  contest  bad  been  success- 
ful. But  the  executors  and  the  guardian 
had  no  rl^t  to  carry  tbe  agreement  so  ftr. 
Nor  can  tbe  court,  on  consideration  of  sup- 
posed equities,  assume  any  such  agreement 
for  them,  because,  If  we  assume,  on  the  one 
hand,  that  the  minor  was  entitled  to  an  In- 
terest in  the  estate  as  if  there  were  no  will, 
her  interest  would  far  exceed  tbe  sum  she 
received;  and,  on  the  other  band,  if  we  deal 
with  the  estate  as  dispose  of  by  a  testa- 
ment valid  for  every  purpose  but  that  of  cut- 
ting off  exemptions  from  administration,  as 
it  seems  we  must,  the  amount  received  in 
compromise  must  be  considered  to  have 
been  derived  from  some  source  other  than 
the  estate  of  the  decedent  The  court  is  not 
concerned  about  it.  The  will,  harlug  been 
duty  probated,  must  stand  as  the  law  of  tbe 
estate,  except  as  modified  by  statute.  Tbe 
exemption  of  $1,000,  having  been  asserted 
for  the  minor  before  final  distribution,  should 
bare  been  allowed  and  made  effective  by  a 
decree  of  the  diancery  court 

[11]  As  for  the  articles  of  wearing  appar^ 
and  household  furniture  claimed  for  the 
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minor  onder  section  4190  of  tbe  Code,  the 
ring  aod  the  etad  were  proved  to  have  be- 
longed to  testator's  second  wife,  who  gave 
them  to  him  for  his  life  only.  Itiey  are  not 
a  part  of  bis  estate. 

[12]  The  Iron  safe  and  electric  battery  are 
not  articles  of  personal  apparel.  They  are 
hardly  to  be  classed  as  articles  of  honsehold 
or  kitchen  fumltore  necessary  for  the  use 
and  comfort  of  a  family.  They  are  not  ex- 
empt from  administration. 

[131  As  for  the  other  siteclflc  articles  cLilm- 
ed  as  exempt,  it  seems  that  the  claim  should 
have  been  allowed.  PtallllpB  t.  Phillips.  101 
Ala.  527,  44  South.  391.  125  Am.  St.  Rep.  40. 
15  Ann.  Cas.  157. 

For  the  errors  pointed  out,  the  decree  will 
be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded.  All  the  Justices 
concnr,  except  DOWOELLs  C.  J.,  not  sltttog. 


GASTLBBBRBT  t.  STRINGER. 
(Supreme  Coart  of  Alabama.    Feb.  1,  1912.) 

1.  Wills  (8  439*)— CoKBiBnoTiow  — Tksta- 
tob'b  IifTXirt. 

The  cardinal  rule  In  construing  wills  is 
that  testator's  intention  must  prevail  if  not 
inconsistent  with  law  or  public  policy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  0S2.  9D6,  9R7;  Dec.  Dig.  f  4S9.*] 

2.  WzLU  ({  441*)— BviDiNci  TO  Aid  Cor- 

fflBVOnOH, 

In  ascertaining  testator's  intent,  the  court 
will  place  itself  so  far  as  possible  in  his  posi- 
tion when  the  will  was  executed  by  consider- 
ing tin  surrounding  drcamstances,  the  condi- 
tion of  his  estate,  and  family,  his  social  rela- 
tions, affection  for  the  benendaries,  etc 

[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dig.  (  958;  Dec  Dig.  §  441.*] 

8.  Wills   (|  446*)  —  CossraccTioH  — Coh- 
nBucnon  Fatobiko  Validht. 

The  court  must  adopt  the  construction 
which  win  effeetoate  the  wiU,  if  It  can  be  so 
fairly  coostrued.  as  against  one  which  would 
avoid  it 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  062;  Dec.  Dig.  S  446.*] 

•4.  Wiixs    (I    455*)— COHSTBDOnOW— SlTB- 

BouNonro     CiBociraTANcis  —  Skill  or 

DBArTBMAir. 

The  fact  that  a  wiU  was  drawn  by  an 
tmskilled  person  may  be  cossidered  in  con- 
struing it 

[Ed.  Note,— For  other  cases,  see  Wills,  Cent 
Dig.  H  072,  078,  976;  Dec  Dig.  f  455.*] 

S.  Wills  (J  BOB*)— CoHBTBCcnoir— "Heibs;" 

The  word  "heirs"  has  a  fixed  legal  mean- 
ing, which  must  be  given  it  when  used  in  a 
-wfli.  unless  controlled  by  the  context,  but  it 
may  also  be  used  in  a  nontechnical  sense,  and. 
-when  the  context  requires  that  it  he  so  con- 
strued to  effectuate  testator's  Intent,  It  may 
be  given  the  meaning  of  "children." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
I>lg.  H  1000-1099;  Dec  Dig.  §  606.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  4,  pp.  8241-8266;  toL  8»  pp.  7677, 
767a] 

^e.  WiLU  (f  S06*)— CoNsrancnoN— "Hbibs." 

A  wiU  directed  that  testatrix's  mother 
should  have  tike  entire  use  and  control  of  the 


property  during  her  life,  and  that  the  H.  build- 
mg  should  go  to  testatrix's  brother,  and  the 
residue  of  her  property,  both  refd  and  per- 
sonal, should  "go  to  the  heirs  of  my  sister 
F."  The  will  was  drawn  by  an  unskilled  per- 
son unfamiliar  with  technical  legal  terms,  and, 
when  it  was  executed,  sister  F.  was  about  82 
years  of  age,  and  testatrix's  mother,  the  life 
tenant,  was  much  older.  'ffeU  that,  in  view  of 
the  improbability  of  sister  F.  dying  before  the 
life  tenant  so  as  to  have  "heirs"  at  the  life 
tenant's  death,  that  word  would  be  construed 
as  meaning  "children,"  so  that  the  sister's 
children  would  take  a  vested  remainder  in  the 
residue  of  the  property  other  than  the  H. 
building. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1090-1009;   Dec  Dig.  S  5067] 

7.  Wills  <t  629*)  — Estatb  PAssiNa- Con- 

TINGEKT  REMAINDKBS. 

The  law  rather  disfavors  contingent  re- 
malnders  and  lapses,  and  favors  nsted  re- 
mainders. 

[Ed.  Note.— For  other  eases,  see  WIDa,  Gent 
mg.  H  1461,  1462;  Dec  Dig.  I  629.*] 

Appeal  from  City  Court  ot  Talladega;  Ce- 
cil Browne,  Judge. 

Suit  by  Fannie  0.  Stringer  against  B.  0. 
Stringer  and  othexB  to  qnlrt  title.  From  a 
Judgment  for  complainant,  W.  B.  Castleber- 
17.  as  guardian  for  one  of  dtfendanta,  ap- 
peals. Affirmed. 

The  bill  contains  the  usual  statutory  aver- 
ments, making  a  copy  of  the  will  an  exhibit, 
and  setting  out  what  complainant  supposes 
to  be  the  effects  of  the  will.  Olmsby  Tllton 
ia  made  a  respondent,  with  the  allegation 
that  she  is  insane,  and  Is  the  daughter  of 
a  sister  of  the  testatrix.  A  guardian  was 
appointed,  who  filed  an  answer,  setting  up 
that  she  was  an  heir  of  the  testatrix  and 
entitled  to  a  one-third  interest  In  the  prop- 
erty. The  win  is  as  follows:  (1)  Payment 
of  debts.  "(2)  I  direct  that  my  mother,  Mrs. 
N.  C.  Carroll,  is  to  have  the  entire  use  and 
control  of  all  of  my  property  during  her  life. 
(3)  At  the  death  of  my  mother,  I  want  the 
Hubbard  building  on  East  street,  now  used 
by  the  B.  &  A.  R.  R.  Co.  as  an  ofBce,  to  my 
brother  James  E.  Carroll.  The  residue  of 
my  property,  both  real  and  personal,  to  go 
to  the  heirs  of  my  sister  Mrs.  Fannie  C. 
Stringer."  Then  follows  appointmoit  ot  bar 
mother  as  executrix  without  bond. 

It  appears  from  the  evidence  that  the  tes- 
tatrix died  In  189S;  that  her  mother,  Mrs. 
Carroll,  survived  ber,  and  died  In  1905;  that, 
before  Mrs.  Carroll's  death,  one  of  Mrs.  F. 
C.  Stringer's  children  died;  that,  after  Mrs. 
Carroll's  death,  A.  P.  Stringer  and  E.  Glp- 
son  Stringer,  the  remaining  children  of  Mrs. 
F.  C.  Stringer,  made  Mrs.  Strlni;er  a  deed 
to  all  their  interest  lu  the  property.  It  fur- 
ther appeared  that,  since  the  death  of  her 
mother,  Mrs.  Stringer  and  ber  children  have 
been  in  the  possession  of  the  property,  and 
have  claimed  the  property,  subject  to  the 
rights  of  Mrs.  Carroll.   Olmsby  Tllton  ap- 
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pears  to  have  been  tbe  child  of  a  deceased 
Biflter  of  the  testatrix,  Mrs.  Sarery. 

W.  B.  Castldrarry,  for  appellant  Kstox, 
Axkiet,  Dixon  ft  Btetn^  for  appellee. 

AMDBBSON.  J.  [1]  *The  fundamental 
and  cardinal  role'ln  the  Intwpretatifm  of 
wllla  Is  that  the  tntentloa  of  the  testator,  if 
not  Inconsistent  with  KHoe  established  mle 
of  law  or  witii  public  policy,  must  ctmtrol, 
and  it  is  the  duty  at  the  eonrts  to  ascvtaln 
Bcch  Intention  and  to  give  force  and  effect  to 
the  sdione  that  be  had  in  mind  for  tbe  dis- 
position of  his  estate.**  if)  Am.  A  Kng. 
Bncy.  Law  (2d  Ed.)  p.  861.  "A  cardinal  prin- 
ciple in  the  constrnctUm  of  wills  Is  to  as- 
cratain  tbe  Intent  of  tbe  testator,  and  give 
tt  effect  If  it  is  not  prohibited  by  law." 
Smith  Smith,  167  Ala.  79,  47  Sontb.  220. 
25  L.  B.  A.  (N.  8.)  104S. 

to  "In  endeaTorlng  to  omstnu  a  will  so 
as  to  ascertain  tbe  intention  of  the  testator, 
the  courts  win  put  themselTes  as  far  as 
possible  in  the  position  of  the  testator 
taUng  in  consideration  his  modes  of  thought 
and  the  drcnmstances  summndlng  him  at 
the  time  of  the  execution  of  the  will.  Thus 
courts  will  consider  the  condition  of  his  fam- 
ily and  esta^  tbe  ctmiparatiTe  amounts  of 
realty  and  personal^,  bis  affWtlon  for  the 
legatees,  bis  sodal  relations,"  etc  80  Am. 
ft  Bng.  Bncy.  Law  (ad  Ed.)  p.  666. 

n]  "When  a  will  Airly  construed  is  sns- 
ceptU>le  of  two  eonstmcUons,  one  of  whltA 
would  render  it  inoperative  and  tbe  other 
giTB  effect  to  it,  tbe  duty  of  tbe  court  Is  to 
adopt  tbe  latter  construction."  90>  Am.  & 
Bng.  Ency.  Law  (2d  Bd.)  p.  667.  "If  the 
language  ot  the  instrument  is  uncertain,  or 
there  Is  a  latent  ambiguity,  erldoice  Is  ad- 
missible of  tbe  testator's  feeling  tomrds, 
and  his  ration  to,  tbe  persons  affected  by 
tbe  will.  In  order  to  intrapret  his  intentions 
and  to  explain  the  doubtful  words."  80  Am. 
ft  Bng.  Bncy.  Law  (2d  Dd.)  p.  879. 

[4]  "The  facts  showing  the  person  draw- 
ing tbe  paper  was  unskilled  will  be  consid- 
ered In  ctmstruli^  the  will.**  Flndley  et  al. 
T.  HIU,  138  Ala.  229-238,  S2  South.  497;  May 
T.  Bichie^  66  Ala.  602.  "Where  the  word 
'heirs'  is  used  In  an  tnstrnment,  and  from 
tbe  evidence  showing  the  drcnmstances 
which  attended  the  making  of  tbe  will,  and 
the  fact  that  the  will  shows  It  was  drawn 
by  an  unskilled  person,  and  the  necessary 
oonstructicm  requires  it,  tbe  word  'heirs'  will 
be  held  to  mean  t^dren."  Flndley  r.  HUI, 
188  Abu  229-283,  82  South.  497;  Ciampb^ 
T.  Nobler  UO  Ala.  882-394,  19  South.  28; 
Hay  V.  Richie,  65  Ala.  602;  Twelves  v.  Ne- 
vlll,  89  Ala.  175-180;  Flanagan  T.  SUte 
Bank.  32  Ala.  608-611;  Powell  v.  Glenn,  21 
Ala.  468-106;  Fellows  v.  Tann,  9  Ala.  909- 
1004;  Kalbacb  v.  Qarke,  183  Iowa,  216,  110 
N.  W.  680,  12  li.  B.  A.  (N.  S.)  801.  12  Ann. 
Gas.  847. 

[I]  "  'Heir'  Is  a  legal  term,  and  la  used  In 


a  legal  sense,  with  a  fixed  legal  meaning. 
The  word  has  a  technical  signification,  and, 
when  unexplained  and  uncontrolled  by  the 
context,  must  be  Interpreted  according  to  Its 
technical  sense,  or  its  strict  legal  Import. 
But  the  word,  notwithstanding  its  primary 
and  well-understood  meaning,  Is  snsc^tible 
of  more  than  one  Interpretation,  and  has  in 
law  several  significations,  under  different 
drcnmstances.  and  the  word  "heirs,*  aa  fre- 
quently happens,  Is  not  used  in  any  exact  or 
technical  way.  Hie  signification  of  the  word 
is  in  all  cases  a  question  of  intention. 
'Heirs'  Is  very  generally  construed  as  mean- 
ing chlldr^,  where  the  context  so  reqalre^ 
where  tt  Is  necessary  that  the  term  be  so 
construed  In  order  to  carry  out  the  dear  in- 
tent of  the  Instmment,  or  where  It  is  plain 
that  It  is  used  in  a  popular  soise,  as  a  word 
of  description  referring  to  a  certain  dass 
of  persons."   21  Gyc.  p.  4:^ 

[I]  The  will  In  question  was  drawn  a 
person  admitted  to  be  unskilled  In  such  woA 
and  unfomillar  with  technical  law  teims, 
and  It  Is  manifest  that  tbe  testatrix  Intended 
to  derlse  all  of  her  property  to  her  motho-, 
Mrs.  Carroll,  for  life,  with  a  vested  r«ualn- 
der  In  the  Hubbard  property  to  her  brother, 
James  E.  Carroll,  and  a  vested  remainder 
as  to  tbe  residue  of  her  estate  In  tbe  chil- 
dr»  of  her  sister,  Mrs.  Famde  O.  Strlnsa. 

[7]  The  law  of  Alabama  is  rather  oppoa- 
ed  to  contingent  rematoders  and  lapsea,  and 
fiivors  vested  remainders,  and  this  mle  of 
construction  Is  especially  s^^Ucatilek  when 
it  is  reaBoniU)ly  possible  to  harmcmlae  tbe 
words  of  a  will  with  an  Intention  of  the  tee- 
tator  to  preserve  tbe  remainder  and  prevent 
a  lapse.  Tbe  life  tenant  was  the  mother  of 
Mrs.  Stringer,  and  it  was  unnatural  to  map- 
pose  that  the  motiier  would  survive  b« 
daughter,  the  said  Mrs.  Strlngw,  but  which 
was  essential  In  order  for  her  (Hn-  Strtnsn) 
to  have  heirs  who  could  take  upon  the  death 
of  her  mother,  the  life  tenant.  Therefore, 
to  conatme  the  word  "betrs"  in  a  fr»**ntf«l 
sense  would  deftet  tbe  remainder  end  the 
Intention  of  the  testatrix,  unless  tbe  mother 
survived  her  daughter,  tbe  said  Mrs.  String- 
As  well  expressed  in  tbe  oplnltm  of  the 
learned  trial  court:  "At  the  time  of  the  mak- 
ing of  tbe  will  tbe  complainant  Fannie  C 
Stringer  was  about  B2  years  of  The 
life  tenant  was  her  mothw,  and  neceasaxi- 
ly  considerably  older.  In  all  luuuan  proba- 
bility, Mrs.  Stringer,  tlw  daughtw,  would 
long  outlive  the  life  tenant  her  mother,  and 
therefore  could  have  no  "heirs'  at  tbe  deeth 
of  such  Ute  tenant  It  aeons  to  me  it  would 
be  a  strained  construction  to  btrid  that  tbe 
word  'hdrs'  In  this  dauae  the  wiU  was 
used  in  Its  strlet  legal  signification.  On  tbe 
other  hand,  taking  into  conslderatlMi  the  In- 
expert manner  In  irtiidi  tills  will  is  drawn 
and  worded  and  the  state  of  tacts  as  shown 
by  the  proof,  under  which  the  will  was  made, 
for  the  purpose  of  'duddatii^  the  acfauue  of 
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dlspoflltlon  nfhMt  oenpled  the  mind  of  tbe 
testator,'  and  pledns  mymUt  aa  near  aa  pos- 
aSWai  In  tbe  altnatiou  of  the  peraon  wboae 
langnage  I  am  ccaatnOBt,  I  tbtnk  tbe  court 
ia  juatifled  In  dqiartlng  from  tbe  atrlct  legal 
Intwpretatlon  ot  tbe  word  %elra.'  and  In 
holding  that  this  word  waa  need  aa  aynonr- 
mona  with  and  In  Ilea  of  the  word  'chll- 
dren.' "  We  therefore  bold  that  the  will  gave 
a  life  estate  to  the  mother  <it  testatrix  and 
a  vested  ranali^er  In  and  tf  the  property, 
oOier  than  tba  Hubbard  building,  to  the  chil- 
dren ct  lira.  Stringer,  and  do  not  think  that 
tbe  Dsapmtj  doeeended  under  tbe  terms  of 
section  8164  of  the  Code  of  1907,  upon  tbe 
theory  that  there  waa  no  one  capable  of 
taUng  upon  tiie  termination  of  the  Itfe  ea- 
tate.  The  case  of  De  Bart^aben  t.  THdkaaa, 
166  Ala.  09,  51  South.  966,  Is  not  <vp08ed 
to  the  present  mllns.  In  tiie  first  idace.  It 
did  not  appear  tiuit  tbe  acrlToin  waa  l^io- 
rant  of  tbe  meaning  of  the  term  "heirs." 
Moreover,  It  was  not  reasonable  to  antici- 
pate a  lapse,  aa  tlie  remainder  went  to  tbe 
heirs  of  the  llfie  tenant,  and  there  would 
nataraHy  be  heSn  to  take  upon  her  death. 
Hrae  the  ranalnder  did  not  go  to  tbe  bdrs 
of  the  Ufa  tenant,  but  to  those  of  a  third 
person,  who  was  younger  than  tbe  IUSb  ten- 
ant and  whom  tbe  testatrix  bad  every  rea- 
son to  think  would  BurrlTe  the  said  Ufe 
tenant,  Qiua  preventing  a  qualified  taker  up- 
on tbe  exidratlini  of  the  life  estate  If  tbe 
word  **bsSn"  la  given  a  strict,  technical 
meaning. 

i:iie  decree  of  the  city  court  Is  affirmed. 
AOrmed.  All  the  Justices  concur. 


HAKTON  V.  UTTLB  et  aL 
(Supreme  Conrt  of  Alabama.    Dec  21,  1911. 
Rehearing  Denied  Feb.  16,  1812.) 

1.  BVIDBNGB   (i  69*)— PBESUHPTIOlfS— RBOU- 
LARITT  OF  TOBXCLOSDBB. 

In  tbe  abaeoce  of  contrary  evtdence,  It  Is 
presumed  that  tbe  foredosare  of  a  mortgage 
waa  regular  and  valid. 

[Ed.  Note.— For  other  casea,  see  Evidence, 
Cent  Dig.  t  90;  Dec.  Dig.  |  69.*] 

2.  HOBTOAOBB  (I  840*)  —  FOBBCLOBUU— 

PLAiimms. 

Power  of  foredonire  and  sale  eootained 
in  a  mortgage  may  be  exercised  by  any  per- 
aon entitled  to  the  mortgage  debt  without  an 
aasignment  of  tbe  mortgage  to  him;  a  transfer 
of  the  debt  in  writing  or  by  parol  being  an 
egoltable  aesignment  of  tbe  mortgage,  and 
Code  1907,  S  4896.  providing  that  such  a  pow- 
er of  Bale  may  be  exerciaed  by  any  person  en- 
titled to  tbe  money  secured. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dit  U  1036-1038;  Dec.  Dig.  |  840.*] 

3.  TauBTB  (S  366*)— Enfobcxukut— Pabtibb. 

One  having  no  interest  in  the  land  in  which 
a  tmat  is  sought  to  be  declared,  and  against 
whom  no  relief  la  prayed,  Is  not  a  proper  par- 
ty  reapondent  to  the  proceeding. 

[Eld,  Note. — For  other  cases,  see  Trusts, 
Gent  Dig.  H  074-683;  Dec  Dig.  8  866.*] 


Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Bennera,  Qbancellor. 

Suit  by  H.  M.  Harton  against  W.  M.  Lit- 
tle and  others.  From  a  decree  for  defend- 
ants, complainant  appeals.  Affirmed. 

S.  0.  M.  AmasoD,  for  ai^llant  Frank  S. 
White  &  Sons  and  Campbell  &  Johnston,  for 
appellees. 

SOHEBVILLE.  J.  The  appellant,  H.  M. 
Barton,  filed  bis  bill  to  declare  and  enforce 
an  alleged  trust  In  cwtain  land  to  which  the 
Olbeon  Bealty  Company,  one  of  tiie  respond- 
ents, la  shown  to  have  a  clear  record  title. 
Subsequent  to  tbe  creation  of  tbe  alleged 
trust  and  tbe  alleged  accrual  to  complainant 
of  an  undivided  half  Interest  in  the  land,  tbe 
alleged  trustee — with  complainant's  knowl- 
edge, and  without  protest  from  blm  aitparent' 
ly — conveyed  said  half  Inters  to  complain- 
ant's wife,  reciting  a  purchase  price  of  86,- 
000k  Contemporaneously  with  this  transac- 
tion, complainant  and  his  wife  executed  a 
mortgage  deed  granting  and  selling  said  land 
to  the  said  trustee-grantor  to  secure  the 
payment  of  a  recited  purchase-money  note 
tor  $8,000,  aa  recited  In  the  mortgage.  This 
mortgage  was  afterwards  foreclosed  by  sale 
under  tbe  power  therdn  granted;  the  recit- 
als of  the  foreclosure  deed  being  that  Bfra. 
Johnston,  the  mortgi^ee  and  payee,  *Yor 
valuable  conaldHatton  and  before  maturity 
Indorsed,  transferred  and  assigned  to  tbe 
Flrat  National  Bank  of  Birmingham  the  note 
and  mortgage  afOreBald,"  aiUI  that  "W.  J. 
Ollmore  purchased  'for  valtiable  considera- 
tion the  note  due  said  bank  as  aforesaid,  and 
received  an  indorsemoit  and  transfer  of  the 
security  above  menthmed.*' 

[1]  The  recitals  of  tbla  deed  are  full,  and 
amply  show,  prima  fade,  a  valU  foredoaure 
of  tbe  mortgage  by  the  tawnaferee  and  own- 
er of  the  dritt  which  it  secured.  Nangher  v. 
Sparks.  110  Ala.  672,  18  South.  45.  More- 
over, nqgnlarlty  and  validly  are  presumed  In 
the  abaence  of  evidence  to  tbe  contrary. 
Ward  V.  Ward,  108  Ala.  278,  lA  SouQl  854. 

Tbe  tiUe  thus  acquired  by  Qilmore  as  pur- 
chaser at  the  forecloanre  sale  for  the  price 
of  93,961.20  passed  1^  mesne  conveyances  to 
tbe  Olbson  Itealty  Company,  whidi  paid 
therefor  to  ita  grantor  tbe  sum  of  111,666.66 
in  mon^,  and  received  a  atatutory  warran- 
ty deed  of  conveyance. 

[2]  The  only  impeachment  of  this  title  at- 
tempted by  the  bill  of  conqtlalnt  ia  by  the 
allegation  that  Mrs.  Jolunstcm  did  not  assign 
and  tranfifer  tbe  mort/fooe  to  tbe  bank,  and 
that  the  bank  did  not  assign  and  transfer 
the  mortffage  to  Ollmor^  but  merely  deliv- 
ered it  to  faiuL  It  Is  not  at  all  necessary 
that  a  mortgage  deed  l>e  assigned  In  OTder  to 
enable  the  owner  of  the  debt  to  foreclose  uUp 
der  a  power  of  sale.  Tbe  poww  of  sale  Is  a 
part  of  the  security,  and  may  be  exercised 
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hj  an  assignee,  or  any  paeon  wbo  la  eatl- 
tied  to  the  mortgage  debt  Code  1907,  S  489(1; 
McGuire  t.  Van  Pelt,  55  Ala.  344;  BueU  t. 
Underwood,  66  Ala.  285;  Wlldamlth  v.  Tracy, 
80  Aia.  258 ;  Ward  v.  Ward.  108  Ala.  278,  19 
South.  854.  And  a  transfer  of  tbe  debt,  by 
writing  or  by  parol,  Is  In  equity  an  assign- 
ment of  tbe  mortgage.  McMillan  t.  Craft, 
135  Ala.  148,  33  South.  26;  Buckhelt  t.  De- 
catur Co.,  140  Ala.  216,  37  South.  75. 

The  bill  doee  not  deny  the  assignment  of 
the  debt,  nor  the  ownership  thereof  by  ei- 
ther the  bank  or  GUmore,  and  hence  its 
averments  are  wholly  Insufficient  to  over- 
come the  recitals  of  tbe  deed,  or  to  show  an 
unauthorized  exercise  of  tbe  power  of  sale. 

We  hold,  therefore,  that  tbe  bill  sbows  on 
its  face  that  whatever  Interest  complainant 
may  have  once  had  in  tbe  land  has  passed  by 
his  voluntary  deed  to  tbe  Olbson  Realty 
Company,  and  the  bill  Is  therefore  without 
equity,  and  tbe  complainant  Is  not  entitled  to 
relief.  The  grounds  of  demurrer  pointing  ont 
this  fatal  defect  were  properly  sustained. 

[3]  It  is  evident,  on  the  face  of  the  bill, 
that  the  respondent  R.  D.  Johnston  has  no 
Interest  whatev^  in  this  land,  nor  In  this 
litigation;  nor  Is  any  reli^  prayed  against 
him.  His  demurrer  for  his  misjoinder  as  a 
party  respondent  was  properly  sustained. 

We  deem  it  unnecessary  to  consider  wheth- 
er, under  the  peculiar  circumstances  recited 
in  the  bill,  complainant  ever  acquired  an  in- 
terest in  the  land;  or  whether  his  conduct 
with  Inspect  thereto  would  bar  his  entrance 
into  a  court  of  equl^.  For  the  reasons  as- 
signed, tbe  decree  of  tlict  chaneery  oonrt  must 
be  affirmed. 

Affirmed.  All  the  Justices  concur,  vxoept 
DOWDELL,  a  J.,  not  sitting. 


CONTINENTAL  OASUAMT  CO.  v.  OG- 
BURN. 

(Supreme  Court  of  Alabama.   Nov.  23,  1911. 
Rehearing  Denied  Feb.  iS,  1912.). 

1.  INSITBANOK    (j  146*)— POLIOX— COKSTBUO- 
TION— FOBFKnUBB  CLAUSES. 

The  rule  that  inBurauce  contracts  mast  be 
strictly  construed  against  the  insurer  should 
be  especially  followed  as  to  f<afeitare  clauses. 

[Ed.  Mote. — For  other  cases,  see  Insurance, 
Cent  Dig.  IS  292,  294-298;  Dec  Dig.  }  146.*] 

2.  IhsUBANCB   (S  467*)— CaHTRA.CT~AOGIDBIIT 

Policy— Con  steuctiom. 

The  insuriag  clause  of  an  accident  poller 
provided  that  if  the  insnred  received  personal 
bodily  injury,  directly  and  independently  of  all 
other  cauaea  through  external,  violent,  and 
purely  accidental  means,  and  which  causes  at 
once  and  continuoasly  after  the  accident  total 
inabili^  to  engage  in  any  and  every  labor  or 
occupation,  the  company  would  i»ay  indemnity 
for  loss  of  life,  limb,  Aght,  or  time  resulting 
therefrom.  Part  2.  in  fixing  the  compensation 
for  loss  of  life,  limb,  etc.,  declared  that  if, 
within  90  days  from  the  date  of  the  accident 
any  one  of  specified  losses  should  result  neces- 
sarily and  solely  from  such  injury,  as  described 


in  part  one.  the  company  would  pay,  subject 

to  the  provisions  of  a  subsegaent  cuiuse,  and 
then  proceeded  to  fix  the  amount  of  insurance 
for  loss  of  life,  limb,  etc.  Held,  that  a  death 
loss  under  such  policy  was  expressly  limited 
to  an  injury  described  in  part  1,  and  which 
must  have  resulted  necessarily  and  solely  there- 
from witliin  90  days  after  its  infliction,  so 
that  an  objection  that  tbe  provisions  of  part 
1  were  Inapplicable  in  case  of  loss  by  death  is 
unsustainable. 

[Bd.  Note.— For  other  cases,  see  Insurance 
Cent  Dig.  S  1187;  Dec  Dig.  S  467.*] 

3.  Insurance  ■(*  467*)— Accident  Polict— 
"At  Once" — ''Immediatelt." 

Where  an  accident  policy  only  insured 
against  l>odiIy  injuries  caused  through  external* 
Violent  and  purely  accidental  means,  causins 
"at  once,"  and  continuously  after  tbe  accident 
total  inability  to  engage  in  any  and  every  labor 
or  o<^upation.  etc,  the  term  "at  once"  or 
"immediatetar"  shooM  be  oonstmed  as  advertia 
of  time  and  not  causation,  and  were  not  in- 
tended to  mean  "reasonable  time,"  hot  raUier 
"presently,"  or  without  any  substantial  inter- 
val between  the  accident  and  disatdlity. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  |  1187;  Dec  Dig.  S  467.* 

For  other  definitions,  see  Words  and  Pbrasea, 
voL  1,  pp.  610,  611;  voL  4,  pp.  3403-3410.1 

4.  Ihbubanck  (I  S60*)— Pboofs  or  Loss — De> 
FECTS— Waivkb. 

Where  preliminary  proofs  of  loss  are  pre- 
sented  to  the  insurer  in  due  time,  defects  there- 
in may  be  waived  by  the  insurer's  failure  to 
object  to  them  on  tlutt  ground,  or  by  refusing 
to  pay  for  any  reason  other  than  defects  in 
proofs. 

[Ed.  Note.— For  other  cases,  see  bisnranceb 
Gent  Dig.  H  1393-1404;  Dec  Dig.  |  06a*] 

6.  Appeal  and  Bbbob  (S  786*)— Joint  As- 

bionxbnt— Review. 

A  joint  assignment  of  error  will  be  over- 
ruled, tmlesB  sustainable  on  both  grotmds. 

[Hd.  Notftr- For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  S028.  3029;  Dec  Die.  1 
786»*I 

6.  INSUSAKOI    (I  668*)— AOOIDBNT  POLICF— 

DKFBonra  Fxoon— WAiTEB— QDBanoiT  na 

Jtot. 

In  an  action  on  an  accident  policy,  evi- 
dence held  to  reqtdre  submission  to  the  jury 
of  defendanfa  waiver  of  defects  in  the  proof 
of  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance* 
Gent  Dig.  If  1782-1770;  Dec  Dig.  {  6GS.*] 

Appeal  from  Circuit  Court  Jefferaon  Coun- 
ty; E.  0.  Growe,  Judgb 

Action  by  Lnla  Ogbnm  againat  tbe  Crai- 
tlnental  Casualty  Company  on  an  accident 
and  Oeatb  policy.  Judgmoit  for  plalntUt,  and 
defendant  appeals.  Beversed  and  remanded. 

Plea  6,  after  quottog  part  1  of  the  contract 
as  set  out  In  the  opinion,  avers  that  tbe  In- 
sured did  not  receive  personal  bodily  injuries 
which  caused  at  once  and  continuously  after 
tbe  accident  a  total  inability  to  engage  in 
any  and  every  labor  or  occupation.  .  The  de- 
murrers to  this  plea  were  that  It  is  not 
shown  that  the  provisions  referred  to  would 
be  operative  in  case  of  loss  by  death.  It  is 
affirmatively  shown  In  said  plea  that  Ox« 
provision  therein  set  out  is  not  applicable  Id 
the  case  of  death.  Plea  4  sets  out  the  policy 
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requirement  as  to  proof  of  injury,  fiital  or 
nonfatal,  and  avers  a  failure  to  comply  there* 
witb,  witb  tbe  further  averment  of  the  danse 
of  strict  compliance  In  Bald  policy.  Tbe  third 
rqjllcatlon  to  this  plea  sets  np  a  waiver 
of  the  benefit  of  thla  provision,  tat  that  there 
was  an  absolute  denial  of  liability,  on  the 
ground  that  the  Insured  died  of  a  disease 
and  not  as  the  result  Of  an  accident  The 
seventh  replication  seta  up  Uuit  proof  of  death 
was  made,  and  no  objection  was  ever  made  to 
the  sufficiency  of  such  proof,  but  that  the 
proof  was  retained  without  objection  made 
within  a  reasonable  time. 

Charles  A.  Calhoun,  Manton  Maverick,  and 
M.  P.  Cornelius,  for  appelant  Black  & 
£>aviB  and  Riddle,  Ellis.  Riddle  &  Pmett,  for 
appellee. 

ANDERSON,  J.  [1]  "Insurance  policies 
are  framed  by  insurance  companies  with  great 
care  and  caution,  with  a  view  of  limiting 
their  liability  as  much  as  possible;  and  in 
most  cases  bnpose  conditions  and  duties  on 
the  assured,  to  be  performed  with  marked 
particularity.  They  should  be  and  ar6  liber- 
ally construed  in  favor  of  the  assured,  which 
conditions  and  provisions  are  strictly  con< 
stnied  against  the  insurer.**  Piedmont  Co.  v. 
Young,  68  Ala.  486,  29  Am.  Rep.  770.  And 
this  rule  is  especially  followed  in  dealing 
with  forfeiture  clauses  of  insurance  contracts. 
Equitable  Co.  v.  Qolson,  159  Ala.  608. 48  South. 
1034.  On  the  other  hand,  courts  are  not  at 
liberty  to  make  new  contracts  for  parUes, 
and  where  the  langoage  Is  nnamb^ous,  and 
but  one  reasonable  construction  of  the  con- 
tract is  possible,  the  court  must  expound  it 
as  made,  however  hard  It  may  operate  on 
the  parties;  for  <n  contracts  of  Insurance, 
as  in  other  contracts,  the  rights  of  the  par- 
ties are  determined  by  the  terms  of  the  in- 
strument as  far  as  they  are  lawful.  1  Encyc. 
L.  ft  P.  82S. 

[2]  Part  1  of  the  contract  In  Question,  be- 
ing the  Insuring  clause  for  accident,  says: 
"If  the  Insured  while  this  policy  Is  in  force 
Bhall  receive  personal  bodily  injury  (suicide 
sane  or  insane  not  included)  which  Is  ef- 
fected directly  and  independently  cf  all  other 
onuses  through  external,  violent  and  purely 
accidental  means,  and  which  causes  at  once 
and  continuously  after  the  accident  total  in- 
ability to  engage  In  any  and  every  labor  or 
occnpatlon,  the  company  wUI  pay  indemnity 
for  loss  of  life.  limb,  limbs,  sl^t  or  time  re- 
anldng  therefrom.'*  Fort  2,  in  fixing  the 
compensation  for  loss  of  life.  limb,  etc.,  says: 
"I^  within  ninety  days  from  the  date  of  the 
acddoit,  any  one  of  the  following  losses 
shall  result  necea»aHly  and  mlelv  from  8«ch 
<i»ittrv  as  Is  described  In  part  1,  the  company 
will  x»ay  sabject  to  the  provisions  of  part  fi." 
It  then  proceeds  to  fix  the  sum  for  loss  of 
Ufe^  limtM,  etc.  It  must  be  observed  that  the 
death  loss  is  expressly  referable  to  such  in- 
Jury  Of  is  described  in  part  1,  and  which 


must  have  resulted  necesearttv  and  aoleljf 
therefrom,  and  within  80  days  after  the  In- 
fliction of  same;  that  Is,  the  assured  must 
have  sustained  an  Injury,  through  external, 
violent,  and  pur^  accidental  means,  and 
which  earned  at  onoe  and  aoKMnuoualy  after 
the  accident  total  Inability,  etc.,  and  his  death 
must  have  resulted  witiiln  90  days  from 
such  an  accident  so  sustained  In  order  to  en- 
title the  beneficiary  to  ttie  death  claim  as 
provided  by  part  2.  Plea  6  is  couched  In  the 
language  of  the  policy  contract,  and  the  de- 
murrers, which  make  the  point  that  the  ac<d- 
dcot  as  described  In  part  1  has  no  applica- 
tion to  the  death  feature  of  the  contract 
should  have  been  overmled,  and  the  trial 
court  conunltted  reversible  error  in  sustaining 
same.  In  the  case  of  Rorl(±  v.  Railway  Of- 
ficials. 119  Fed.  68,  56  G.  0.  A.  869,  the  court 
held  that  the  death  iOause  of  the  policy  was 
not  controlled  by  the  <dause  defining  the  na- 
ture and  character  of  the  accident,  though 
there  Is  a  strong  dissenting  opinion  by  Gil- 
bert. O.  J.  Whether  this  case  Is  sound  or 
not.  It  can  be  differentiated  from  the  case  at 
bar  as  tbe  death  clause  there  provided  for 
"loss  of  life,  occurring  within  ninety  days 
(Tom  the  date  of  the  accident  causing  the 
fatal  injury."  and  did  not  refer  to  the  part 
of  the  policy  defining  the  accident  or  re- 
quiring that  death  should  result  necessarily 
and  solely  from  such  injury  as  so  described, 
as  does  the  policy  contract  In  question.  As 
to  the  meaning  of  the  injury  as  described, 
this  would  arise  upon  a  construction  of  the 
plea,  as  it  Is  couched  in  the  language  of  tbe 
contract  and  was  not  subject  to  the  plalntitTs 
demurrer. 

[S]  It  is  suffldoit  to  say  that  the  terms 
"at  once"  and  "Immediately,**  as  used  In  ttie 
accident  policies,  In  dealing  with  the  nature 
and  ctiaracter  of  the  disability,  liave  been 
construed  by  a  majority  of  the  courts  as 
adverbs  of  time  and  not  causation,  and  that 
they  do  not  mean  a  reasonable  time,  but 
mean  presently  or  without  any  substantial 
interval  between  the  accident  and  the  disa* 
bllity.  1  Encyc.  L.  ft  P.  332 ;  Cooley's  Briefs 
on  Insurance,  voL  4.  pp.  316S,  3160;  Williams 
V.  Preferred  Ass'n,  91  Ga.  698,  17  S.  E.  082; 
Vess  V.  United  Society,  120  Ga.  411.  47  S.  E. 
942;  Pepper  v.  Order  of  America,  113  Ky. 
818.  68  S.  W.  966;  Merrill  v.  Travelers'  Co., 
01  Wis.  829,  64  N.  W.  1039;  Preferred  Ass'n 
V.  Jones,  60  III.  App.  106;  Rltter  v.  Accident 
Ass'n,  185  Pa.  90,  88  Att  1117;  Pac.  Mutual 
Co.  V.  Branham,  84  Ind  App.  243,  70  N.  B. 
174. 

[4-81  "It  has  been  held  by  this  and  other 
courts  that  whne  the  prellmlnsry  proofs 
of  loss  ore  presented  to  ttie  Insurer  In  due 
time,  and  they  are  defective  in  any  parttcn- 
lar,  tiiese  defects  may  be  waived  In  ^ther  of 
two  modes:  First,  by  a  foilure  of  the  Insurer 
to  object  to  them  on  any  ipwnnd,  within  a 
reasonable  time  after  receipt ;  in  other  words, 
by  undue  length  of  silence  after  presoitaUon. 
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And,  second,  by  puttlns  their  refusal  to  pay 
on  any  other  special  ground  than  such  defect 
of  proof.  The  reason  Is  that  fair  dealing 
entitles  the  assured  to  be  apprised  of  such 
defect,  80  that  he  may  have  an  opportunity 
to  remedy  it  before  it  is  too  late."  Central 
Ins.  Go.  T.  Gates,  86  Ala.  S68,  6  South.  84, 
11  Am.  St  Rep.  67,  and  cases  there  dted. 
RepUcatloDS  8  and  7  to  plea  4  seem  to  con- 
form to  the  above-quoted  authority  and  were 
not  subject  to  the  defoidant's  demnrrers 
which  were  properly  orerruled  by  the  trial 
court.  Moreover,  the  assignment  of  error 
as  to  said  replications  was  joint,  and  the  tri* 
al  court  could  not  be  reversed  unless  both  of 
Uiem  were  subject  to  the  demurrers.  A.  O.  8. 
R.  Co.  T.  Clarke,  145  Ala.  460,  39  South.  816. 
Nor  can  we  say  that  the  trial  court  erred 
In  refusing  the  general  charge  for  the  defend- 
ant, upon  the  theory  that  the  plea  was  proven 
and  the  plalntUt  failed  to  prove  said  replica- 
tions. The  plaintiff  addressed  a  letter  to  the 
defendant  dated  September  9th,  which  was 
received  within  30  days  after  the  death  of 
the  Insured,  informing  it  of  the  claim,  death 
of  the  insured,  and  the  cause  of  same,  which 
was  treated  with  silence.,  Then,  too,  the 
defendant,  on  September  21st  ^fter  receipt 
of  her  letter  and  within  80  days  after  the 
death  of  her  husband),  wrote  lier,  making  no 
allusion  to  said  defective  proof  sent  them  or 
to  her  d^nand,  settling  with  her  on  the  dis- 
ease rather  than  acddoit  basis,  and  demand- 
ing a  snrrender  of  the  policy.  The  Jury 
could  well  Infer  a  refusal  to  pay  Uie  death 
claim,  not  for  failure  to  furnish  the  requisite 
proof,  but  upon  the  ground  that  the  death 
of  the  assured  resulted  from  disease  and  not 
from  accident. 

Since  thli  caM  must  be  reversed,  it  is 
needless  for  us  to  determine  whether  or  not 
the  trial  court  erred  In  refusing  a  new  trial 
because  the  verdict  wu  palpably  contrary  to 
the  great  weight  of  the  evIdoiceL 

The  Judgment  of  the  circuit  eoart  la  re- 
versedt  and  the  cause  Is  iwnanded. 

Reversed  and  rananded.  All  the  Justices 
concur,  except  McCLEILLAN,  J.,  not  sitting. 


SOUTHBRN  OOTTON  OIL  00.  et  aL  T. 
HABBIS. 

(Supreme  Goart  of  Alabama.    Jan.  18,  1912. 
Rehearing  Denied  Feb.  15,  1912.) 

1.  Trespass  (|  41*>— Plea— Unckbtaintt. 

In  an  action  of  trespaaa  for  ivrongf uUy  tak- 
ing a  stock  of  goods,  an  answer  which  sets  up 
tiiat  bef(H«  the  bringing  of  the  suit  the  d^end- 
ant  sued  out  an  attachment,  which  was  levied 
upon  the  proi>erty  sued  for  as  that  of  one  R., 
"and  plaintiff  alleges  that  said  property  was  at 
Um  time  of  the  levy  of  said  writ  attachment 
(fee  property  of  salo  R.,  and  tliat  the  aald  plain- 
tUf  had  no  title  thereto  as  against  the  plaintiff 
In  said  attacbtnent,"  is  insufficient  for  its  con- 
fusing effect  in  alleging  that  the  "plaintifr'  al- 
leges the  property  to  be  tlie  pzopetty,  etc,  and 


for  Its  failure  to  descrlbs  the  suit  irttih  mflelent 
certalDty,  by  tailing  to  stats  tiw  defendant 

therein. 

[EU.  Xote.— For  other  cases,  see  Trespass, 
Cent  Dig.  li  89-^7:  Dea  Dig.  |  41.*] 

2.  TbESPASS  (I  41*)— JnSTIFICATIOn— Araob- 
HENI^REQUISim  OF  PI.KA. 

And  such  plea  was  insoffident  for  faWwg 
to  show  that  the  writ  of  attachment  was  ever 

returned  into  court. 

[Eld.  Note.— For  other  cases,  see  Trespass, 
Gent  Dig.  {|  88-87;  De&  Dig.  |  41.*] 

3.  Appkax.  ahd  Ebbob  (f  1040*)  —  Hajuccbb 
Ebbob. 

The  sustaining  of  a  demorrer  to  a  plea 
will  not  be  ground  of  reversal  where  the  de- 
fendant had  the  benefit  of  the  facts  alleged 
therein  under  other  pleas. 

[Ed.  Note.— For  other  cases,  see  ^peal  and 
Error,  Gent  Dig.  U  4088-4105;  I>e&  Diy.  1 
1040.*J 

4.  Tbbspabb  d  41*)— jTTsnnoAnoR— AiTAcn- 
UBNT— RBQuisrrxs  or  Puu. 

An  answer  in  tre^ss  for  wrongfally  tak- 
ing a  stock  of  goods,  which  attempted  to  show 
that  the  goods  were  taken  under  an  attadiment 
and  sold  to  satisfy  a  judgment  entered  In  favor 
of  the  present  defendant,  is  insufficient  where 
it  neither  shows  under  what  process  the  prop- 
erty was  sold,  nor  whether  there  was  any  or- 
der or  process  authorizing  the  sherilf  to  sell 
the  same,  nor  that  aaj  process  was  returned 
into  court. 

[E)d.  Note.— For  other  eases,  see  Trespass, 
Oent.  Dig.  H  88-97;  Dec.  Dig.  |  41.*] 

6.  Fbaud  (S  48*) — Pleaoiho — ^NECESsrrr  or 
Pleading. 

While,  where  the  issue  at  law  Is  as  to  the 
title  to  resl  or  personal  property,  nndar  a  elaim 
that  the  title  of  one  ot  the  parties  was  obtain- 
ed by  fraud,  the  facts  constituting  the  fraud 
need  not  be  alleged  with  the  same  particularity 
requisite  in  a  bill  fn  chancery  to  cancel  a  coq- 
veyanca,  this  being  a  matter  of  proof  on.the  ia- 
Bue  of  tiUe  vel  non,  yet  where  tiie  pleader  un- 
dertakes to  state  the  facts  tiiey  must  show 
fraud. 

[EU.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {  87;  Dec  Dig.  {  48.*] 

tt.  FBAUDCLBirr  G0NVBTANGB8       24*)  —  DB- 

vsnsBs— Fbaudulbut  Obtbhtzoh  or  ^op- 

BBTz— SurFiciExcT  or  Plea. 

Under  Code  1907,  |  4293.  which  provides 
that  conveyances  or  assignments,  made  to 
binder  or  defraud  creditors,  are  void,  a  men 
attempt  to  sell  and  conv^  a  stock  of  goods 
and  their  consequent  removal  to  the  storuonss 
o(  the  purchaser  and  InterralncUng  with  ottier 
goods  Is  not  fraudulent  and  will  not  b-wSA  the 
sale. 

[Dd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  82-46;  Dec  Dig.  I 
24.*] 

7.  Teial  ^  45*)— Orm  or  Psoor  —  Sum- 

CIENCT. 

In  an  action  of  trespass  for  taking  a  stock 
of  goods,  a  statement  by  counsel  for  defendants 
that  he  "proposed  to  show  that"  the  plalutIS 
"married  stocc  of  goods  and  continned  In  basi> 
ness"  was  property  excluded  by  the  court  as 
unintelligible. 

[Ed.  Note.— For  other  casm,  see  TriaL  Cent 
Dig.  H  110-114 ;  Dec  Dig.  {  45.*] 

8.  TBMSPASB  (S  45*>— EtVZDBNOB. 

WhwQ  defendant  in  tre^ass  tax  die  tsUng 
of  a  stock  of  eoods  jnstlfled  on  tiie  grotdid  w 
a  fraudulent  sale  to  plaintiff  and  an  attadimnt. 
the  plaintiff  was  shown  to  be  In  business  for 
himself,  whether  he  received  any  part  of  Us 
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rtock  tram  Ids  wife  was  a  matter  fntereetixig 
odIt  to  himself  and  vife,  and  qnestlona  as  to 
flucb  matters  were  properly  excluded  as  not 
tending  to  show  that  he  was  withoat  means  to 

fiurdtase  the  stot^  alleged  to  have  been  wrong- 
ul]7  taken. 

[Ed.  Note.— For  other  cases,  see  Treeinss, 
Cent  Dig.  H  U9-122 ;  Dec.  Dig.  |  45.*] 

9.  FBAUDnLBirr  Gonvktanoxs  (}  ISO*)— Dx- 

FENSB— iNBOLTIIfOT  OF  TbANSFERBOB. 

A  debtor  mar  prefer  a  creditor  and  sell  Ub 
properbr  to  him  tax  a  fair  oonaideratiML  in  pay- 
ment of  an  ezlating  debt  Oiongh  he  is  insolvent, 
and  that  fact  he  cnown  to  the  porchaser,  so 
that.  In  tr^'spasB  for  the  taUng  of  a  stock  of 
goods  justified  on  the  ground  of  a  fraudulent 
sale  and  an  attachment.  anesti«u  aa  to  the  in- 
solvency of  the  seller  and  as  to  Us  Informing 
the  pluntlfl  as  to  his  condltiim  wars  properly 
excluded. 

[Dd.  Not&— For  other  cases,  aee  Fraudulent 
Conveyances,  Cent  Dig.  H  C06-617;  Dec.  IMg. 
I  159.*] 

10.  Appbu.  akd  Bbsox  (i  837*)— Pua.— Tna 
OF  FnjHO— BrracT  on  Bsletanct  or  Bvz- 

DKMCB  mrOKB  I88UU. 

Where  a  plea  was  not  filed  until  after  tes- 
timony was  offered  and  rejected,  it  cannot  be 
looked  to  in  detenoining  the  correctness  of  the 
court's  action. 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
^OT^  Cent  Dig.  U  8262-8^;  Dea  Dig.  I 

11.  Appul  ard  Bseob  (I  1000*)— HAums 
Erbob  —  ADHisazoir  or  Ihkaisbiai.  Btz- 

DENOK. 

Whers  In  trsspass  to*  the  taking  of  a  stock 
of  goods  the  defense  wss  that  the  goods  were 
taken  by  a  sheillf  under  an  attacbmeut,  there 
was  no  reversible  error  In  permitting  the  sheriff 
to  teatifr  whether  he  had  giTea  Uw  plaintiff 
notics  m  another  levy  as  the  matter  was  im- 
material to  the  Issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  41W^60»  4160;  Dee. 
Dig.  i  10B0.*J 

12.  Afpsai.  asb  BnaoB  01  104S*)— Habklbss 
Bbm»— BicxpraoN  or  Dtidiivoi. 

Permitting  an  answer  to  a  QoestioD  cannot 
be  ixtmplained  of  as  error  where  the  witn^  an- 
swered that  he  did  not  know. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Eknor,  Gent  Dig.  K  4140-d.4&,  4161,  4158- 
41«0 ;  Dec  Dig.  i  104&*] 

18.  TBI8PAB8  n  24*)— DKTfelTBB  —  JUSTXBICA* 

TION  UnOEB  FBOCBSS. 

An  attachment  will  not  sustain  a  plea  of 
JuBtificatioa  under  process  in  trespass  for  a 
wrongful  taking  of  a  stock  of  goods,  where  the 
record  of  the  proceedings  under  which  the 
justification  is  claimed  shows  that  the  levy 
was  quashed  under  claim  of  exemptions. 

[Ed.  Note.— B\>r  other  cases,  see  Trespass, 
Cent.  Dig.  I  02;  Dee.  Dig.  |  24.»] 

14.  Tbespabb  (I  68*)— iHanncmons— iDBim- 

nCATIOn  or  StrBJECT-MATTKB.  , 

An  instmction  In  trespass  for  a  wrongful 
taking  of  a  stock  of  goods,  whidi  submits  that 
U  the  inn  believe  that  at  the  time  the  plaintiff 
pordiaaed  "tb*  goods,  the  subject  of  this  snit" 
one  R.  owed  him  a  bona  fide  debt  In  satisfoe- 
tion  of  which  "plaintiff  purchased  said  stock  of 
goods,"  etc,  they  should  find  for  the  plaintiff, 
saiBciently  shows  that  the  goods  were  those 
pnzchasea  hj  the  plaintiff  from  R.  wlure  th'e 
whole  snhjeet  of  the  litigation  Is  as  to  the  va- 
lidity of  that  pnrchase,  even  thourii  the  defend- 
ants claim  that  all  of  the  plaintifiTs  goods  were 
lialde  to  the  levy  of  the  attachment  nnder  whidi 


they  Jostify  hy  reason  of  a  wfODgfnl  Inter* 

mingling. 

[Bd.  Note.— For  other  cases,  see  Trespass, 
Gent  Dig.  H  Ul,  152;  Dec.  Dig.  I  68.*] 

15.  Tbial  (I  191*)  —  iNSTBuonoNs— Assnup- 

TIOW  OP  FACT. 

And  such  instruction  Is  not  Improper  in 
assaming  that  the  goods  had  been  purchased,  as 
it  requires  a  finding  of  that  fact,  and  the  evi- 
dence does  not  confiict  to  the  effect  that  the 
goods  were  purchased;  tlie  only  question  btfng 
as  to  whether  the  pur^ase  was  valid. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  42(^31,  435 ;  Dec.  Dig.  !  191.*J 

Appeal  from  Clrcnit  Conrt,  Blount  Coun- 
ty; J.  E.  BIa<^wood,  Judge. 

Action  by  W.  A.  Harris  against  the  Soutb- 
em  Cotton  Oil  Company  and  others.  From 
a  judgment  for  plalntlfiT,  defendailts  appeal. 
Affirmed. 

Tbe  actton  was  for  wrongfully  taking  a 
8tO(A  of  goods,  war«B»  and  merdundlsa  of 
the  idalntUt  located  at  the  ■tnrehouse  of  tbe 
[daiiitUf  at  Gum  Spiings,  In  Blount  county, 
Ala.  The  following  are  IJie  plesB  dlacnaaed 
In  tlw  opinion:  0)  "For  further  answer  to 
said  cQoqilalDt  the  defendants  say  that  on 
the  8d  day  of  January.  1908,  the  defendant 
the  Southern  Cotton  Oil  Company  Instituted 
suit  in  ttie  circuit  eonrt  of  Blount  county, 
▲la.,  tor  the  sum  of  $80(K  evidenced  by  a 
note  executed  by  said  J.  W.  Batllffe^  and 
payable  to  the  said  Soutbem  Cottm  Oil 
Company,  and  in  aid  of  aald  suit  said  South- 
am  Cotton  on  Company  sued  out  an  sttach- 
ment  out  of  uM  drcnlt  court  and  placed 
same  In  the  hands  of  the  defendant  W.  E. 
Graves,  as  sheriff  of  Blount  connty,  Ala., 
and  was  by  him  levied  upon  the  property 
mentlcmed  In  said  complaint  as  the  property 
of  said  J.  W.  Batllffe;  and  plaintiff  alleges 
that  said  property  was,  at  the  time  of  the 
levy  of  said  writ  of  attachment,  the  property 
of  said  J.  W.  Batllffe,  and  that  the  aald 
plaintiff  bad  no  title  thereto  as  against  the 
plaintiff  In  said  attachmoit"  (4)  "For  fur- 
ther answer  to  said  complaint  defendants 
say  that  on  the  3d  day  of  January,  1908, 
the  defendant  the  Southern  Cotton  Oil  Com- 
pany Instituted  suit  in  the  circuit  court  of 
Blount  couuty,  Ala.,  against  one  J.  W.  Bat- 
llffe, upon  a  note  executed  by  said  RaUlffe 
to  said  Southern  Cotton  Oil  Company  for 
the  sum  of  $800,  and  In  aid  of  said  suit 
procured  an  attachment  to  be  issued  hy  the 
clerk  of  aald  circuit  court,  whltdi  said  writ 
of  attachmrat  was  levied  by  the  sheriff  of 
Blount  county  upon  the  property  mentioned 
In  the  complaint  as  the  property  of  said 
Batllffe,  for  the  satisfaction  of  the  debt,  the 
foundation  of  the  said  suit  and  said  prop- 
erty was  sold  by  the  said  W.  E.  Graves,  as 
the  sheriff  of  Blount  county,  and  the  proceeds 
thereof  applied  to  the  satisfaction  of  the 
judgment  rendered  in  said  court  In  said  suit 
In  favor  of  the  said  Southern  Cotton  Oil 
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Company,  and  against  the  said  J.  W.  Rat- 
Itffe;  and  defendants  allege  tbat  for  some 
time  prior  to  the  lery  of  said  attachment, 
and  up  to  within  a  few  days  before  said 
levy,  the  said  J.  W.  RatUffe  wa8  engaged  in 
the  mercantile  bnslness  In  said  county,  and 
within  a  few  days  before  said  leVy  attempt- 
ed to  sell  and  convey  the  stock  of  goods  be- 
longing to  said  BatUffe  to  the  plaintiff  in 
this  case,  and  the  said  stock  of  goods  was 
removed  from  the  storehouse  of  said  Bat- 
litfe  to  the  Btorehouse  of  the  plaintiff,  and 
there  Intermingled  with  other  goods  In  the 
storehouse  of  plaintiff  for  the  purpose  of 
destroying  their  Identity,  and  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding 
the  creditors  of  said  Batllffe;  and  defend- 
ants allege  tbat  said  attempted  sale  was 
void,  and  passed  no  title  to  said  property  to 
the  said  W.  A.  Harris  as  against  the  credi- 
tors of  the  said  Batllffe.** 

The  demurrers  were  tbat  the  plea  falls  to 
deecribe  the  suit  tipon  which  said  writ  of 
attachment  was  Issned,  falls  to  show  that 
the  writ  of  attachment  was  ever  returned 
Into  court,  fiUIs  to  show  that  said  propmtj 
was  In  any  way  subject  to  said  writ  of  at- 
tadbment,  falls  to  describe  the  process  un- 
der wblch  said  goods  were  sold  with  suffl- 
dent  certainty,  purports  to  be  a  plea  settta^ 
up  justification  under  legal  process  ^Inst 
Ratilffe,  kbA  undertakes  to  allege  a  fraud- 
ulent transfer,  without  stating  tects  consti- 
tuting such  a  fraud. 

Plea  8  was  filed  on  August  15.  1011,  dur- 
ing the  trial  of  the  cause,  and  is  as  follows: 
"Defraidant  says  that,  ^ortiy  before  the  levy 
of  the  writ  of  attadiment  heretofore  men- 
ioned  In  pleas  of  defendant.  Warren  Batllffe, 
for  the  pnrjMse  of  hindering,  delaying,  or 
defrauding  the  defendant,  who  was  at  that 
time  a  creditor  of  said  RatUffe,  with  knowl- 
edge on  the  part  of  plaintiff,  transferred  to 
plaintiff  a  certain  stock  of  goods  upon  wblch 
said  writ  of  attachment  was  levied,  and  tbat 
the  plaintiff  in  this  cause  well  knew  all  these 
facts,  and  for  the  purpose  of  aiding  and  as- 
sisting the  said  Batllffe  in  iwrpetrattng  said 
fraud  on  the  defendant  Southern  Cotton  Oil 
Company  received  said  goods,  and  Inter- 
mingled the  same  with  a  certain  stock  of 
goods  belonging  to  the  plaintiff,  and  claimed 
all  of  said  goods  as  the  property  of  the  plain- 
tiff." 

In  his  oral  charge  to  the  jury  the  court 
said  the  attachment  issued  January  3,  190S, 
is  insufficient  to  sustain  the  defendant's  plea 
of  justlflcatlon  under  process,  for  the  reason 
that  It  was  levied  upon  the  property  which 
had  been  claimed  as  exempt  by  RatUffe  by 
a  claim  of  exemptions  filed  in  the  office  of 
the  judge  of  probate.  Therefore  the  levy 
in  the  first  Instance  was  wrongful,  and  con- 
stituted a  trespass,  If  nothing  else  appeared. 

The  following  is  charge  1,  given  at  the  re- 
quest of  the  plaintiff:  "If  the  jury  believe 
from  the  evidence  in  this  case  that  at  the 


time  plaintiff  purchased  die  goods,  the  sub- 
ject of  this  suit,  Warren  Batllffe  owed  hisi 
a  bona  fide  debt  of  about  $1,000,  and  tbat 
plaintiff  purdiased  said  stock  of  goods  from 
the  said  Batllffe  In  satisfaction  of  said  In- 
debtedness, and  tbat  the  amount  of  saM  in- 
debtedness was  a  fair  and  adequate  price 
for  said  goods,  and  that  under  said  sale  the 
said  Ratllfle  was  to  receive  no  ben^t  from 
said  transaction,  except  the  cancellation  of 
said  indebtedness,  then  your  verdict  must  be 
for  the  plaintiff  for  the  value  of  the  goods 
at  the  time  of  the  taking,  with  Interest  to 
date."  The  disputed  que^on  aeems  to  be 
whetiier  or  not  the  stod^  of  goods  levied 
upon  was  that  purchased  by  Harris  from 
RatUffe,  and  as  to  BatlUfe's  solvency  at  the 
time,  and  Harris*  knowledge  thereof,  and  as 
to  whether  Harris  was  attempting  to  assist 
Ratllffe  In  covering  up,  or  whetiier  his  pur- 
chase was  for  a  bona  fide  debt  owing  him  by 
Batllffe.  '  The  other  tecta  ■offidently  ap- 
pear In  the  <q)lnton  of  the  court 

V.  E.  St  John  and  Stelner,  Cram  &  Weil, 
for  appellants.  Ward  &  Weaver,  for  appel* 
lee.- 

SIMPSON,  J.  This  action  Is  in  trespass, 
by  the  appellee  against  the  appellants,  few 
wrongfully  taking  a  stock  of  goods,  wares, 
and  merchandise. 

[1, 2]  Plea  8,  besides  being  confusing  In  al- 
leging that  the  "plalntUT'  alleges  the  prop- 
erty to  be  the  property  of  J.  W.  Batllffe,  Is 
subject  to  the  grounds  of  demurrer  that  It 
does  not  describe  the  suit  etc.,  with  snfllcient 
certainty  (not  stating  against  whom  the  suit 
was),  and  falls  to  show  that  the  writ  of  at- 
tachment was  ever  returned  into  court 
Olmstead  v.  Thomi^n,  01  Ala.  130,  8  South. 
766;  Daniel  v.  HardwldE,  88  Ala.  KS7.  7 
South.  188;  WomacA  v.  Bird,  63  Ala.  50a 

[3]  Moreover,  the  defendants  had  the  bene- 
fit of  the  facts  attempted  to  be  set  up  in 
said  plea  by  pleas  5.  0,  and  7.  There  was 
no  reversible  error  In  mistainlng  the  demur- 
rer to  said  third  plea. 

[4]  The  demurrer  to  plea  4  was  properly 
sustained.  Said  plea  does  not  show  under 
what  process  the  property  was  sold,  nor 
whether  there  was  any  order  or  proceaa  au- 
thorizing him  to  8^1  the  same,  nor  that  any 
process  was  returned  into  court 

[B,  6]  It  also  undertakes  to  state  the  facts 
constituting  the  fraud,  and  the  facts  stated 
do  not  show  fraud.  While,  In  a  case  at  law. 
in  which  the  Issue  Is  as  to  the  title  to  real 
or  personal  property,  one  party  claiming 
that  his  title  Is  superior  to  that  of  the  other 
.because  the  other's  was  acquired  under  a 
fraudulent  conveyance.  It  Is  not  necessary 
to  allege  In  the  pleadings  the  facts  constltu^ 
ing  the  fraud  with  the  same  degree  of  par- 
ticularity that  Is  requisite  in  a  bill  in  chan- 
cery to  cancel  a  conveyance,  this  being  a 
matter  of  proof  on  the  Issue  of  title  vel  noo 
(PoUak  T.  Searcy,  84  Ala.  25d,  3SU  et  seq., 
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4  Soutb.  187;  Moore,  Marsh  A  Co.  t.  Penn 
A.  Co.,  9S  Alft.  200,  202.  10  Soutb.  843 ;  Mont- 
gomery, Dryer  ft  Ca  v.  BayUss,  96  Ala.  342, 
11  South.  198;  Teagne,  Bamett  &  Oo.  v. 
Bass.  131  Ala.  422,  426,  81  SoQth.  4;  Ounn 
V.  Hardy  et  al.,  130  Ala.  642,  6B2,  31  South. 
443;  Reed  v.  Smith,  14  Ala.  880;  GUIUand 
T.  Fetm.  90  Ala.  230,  8  South.  15.  9  L.  R.  A. 
413;  Hl«h  et  aL  v.  Nelms,  14  Ala.  350,  48 
Am.  Dec.  103 ;  Mason  t.  Yeetal,  88  Cal.  396, 
26  Pac.  213,  22  Am.  St  Sep.  310;  Code,  g 
4293),  yet,  when  the  pleader  undertakes  to 
state  the  facts,  the  facts  must  show  fraud. 

5  Mayf.  Dig.  p.  886,  and  cases  cited. 
There  is  nothing  in  the  case  of  Gillespie 

T.  Mcaeslcy.  160  Ala.  289,  49  South.  862,  in 
Conflict  with  this  statement.  In  that  case 
the  plaintiff  was  claiming  nnder  a  mortgage, 
fraudulent  on  its  face—the  pleadings  are  not 
all  set  oat—and,  after  dlscussli^  the  points 
on  pleadings  and  chains,  the  court  merely 
states  that  "there  is  another  principle,  which 
is  brought  oat  by  some  of  the  pleadings," 
which  is  concluslTe  of  the  general  proposi- 
tion that  the  plaintiff  could  not  recover  in 
any  event  The  court  did  not  discuss  at  all 
what  was  a  necesaair  aTermoit  on  that  is- 
sue. 

[7]  There  was  no  error  In  the  action  of 
the  coart  tn  regard  to  the  statement  by  coun- 
sel for  defendants  that  he  "proposed  to  show 
that  Mr.  Harris  married  stock  of  goods  and 
continued  in  business."  The  queation  la  an- 
Intelllgihle.  It  was  probably  intended  -to 
bring  out  the  facts  treated  of  in  snbaequent 
questions. 

[I]  The  subsequent  questions  as  to  wheth- 
er the  witness'  wife  had  a  stock  of  goods 
when  he  married  her,  and  whether  he  start- 
ed bosiDesB  on  that  stock  of  goods,  were  ob- 
jected to,  and  the  objections  sustained.  In 
this  there  was  no  error.  It  is  not  disput- 
ed that  the  witness  was  in  business  himself, 
and  as  to  whether  he  got  the  goods  from  hfs 
wife  to  start  boalness  on  was  a  question 
between  him  and  his  wife,  and  had  no  bear- 
ing on  the  qneetlon  as  to  whether  he  had 
purchased  the  goods  in  question  from  Bat- 
lifffc  The  fact  that  he  got  a  stock  of  goods 
from  his  wife  has  no  tendency  to  show  that 
be  had  no  means. 

[9]  There  was  no  error  In  sustaining  the 
objections  to  the  questloos  to  the  witness, 
Ratltffe,  as  to  his  insolvency  and  as  to  his 
Informing  the  plaintiff  of  his  condition.  It 
has  long  been  the  law  of  this  state  that  a 
debtor  has  a  right  to  prefer  one  creditor, 
and  that  though  he  be  Insolvent,  and  though 
that  fact  be  known  to  the  purchaser,  he 
may  sell  his  property  for  a  fair  considera- 
tion to  his  creditor,  In  payment  of  an  exist- 
ing debt.  Consequently  the  matters  were 
Irrelevant  in  this  case.  Crawford  et  al.  v. 
Klrksey  et  al.,  55  Ala.  282,  293,  28  Am.  Bep. 
704;  Danner  ft  Co.  v.  Brewer  ft  Co..  69 
Ala.  200;  Spira  v.  Homthall,  W.  ft  W.  Co., 
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77  Ala.  145 ;  Tryon  et  al.  v.  Flonmoy  &  Ep- 
ping  et  al.,  80  Ala.  826,  326;  Garter  Bros, 
ft  Co.  T.  Odeman  et  ^  84  Ala.  2B8,  4  South. 
151. 

[II]  Plea  8  was  not  filed  until  after  thia 
testimony  was  offered,  and,  without  deciding 
whether  that  plea  raised  any  issue,  it  can- 
not be  looked  to  in  determining  the  correct- 
ness of  the  court's  action  in  this  particular. 

[11,  121  As  to  the  overraling  of  the  ob- 
jection to  the  question  to  the  witness  Graves 
(the  sheriff),  as  to  whether  he  had  given  the 
plaintiff  notice  of  the  second  levy,  there  was 
no  reversible  error.  The  matter  was  im- 
material to  the  issues  in  this  case,  and,  at 
any  rate,  the  answer  was  that  the  witness 
did  not  know.  Brown  v.  Johnston  Bros.,  1S& 
Ala.  609.  618,  33  Soutb.  683. 

[IS]  There  was  no  reversible  error  In  that 
part  of  the  court's  oral  charge  to  the  effect 
that  the  statement  Issued  January  8,  1908. 
was  not  suflBcient  to  sustain  the  defendants* 
plea  of  justification  under  process.  The  rec- 
ord of  Oxe  proceedings,  nnder  which  the  Jus- 
tification Is  claimed,  shows  that  the  levy 
was  qoashed  under  claim  of  exemptions,  and 
it  is  difficult  to  see  how  such  a  record  could 
support  the  claim  that  the  property  was 
subject  to  the  levy.  Daniel  t.  Hardwlck,  88 
Ala.  657,  7  South,  isa 

[14,  II]  While  charge  1,  given  at  the  re- 
quest of  the  plaintiff,  possibly  might  have 
been  expressed  with  more  strict  accuracy, 
yet  the  words,  "the  goods  the  subject  of  thia 
suit."  evidently  refer  to  the  goods  purchas- 
ed from  Ratliffe  by  Harris,  as  the  whole 
subject  of  the  litigation  Is  as  to  the  valid- 
ity of  that  purchase,  although  the  defend- 
ants do  claim  that  the  whole  stock  of  goods 
in  the  store  is  liable  to  the  levy  by  reason 
of  the  purchased  goods  having  be«i  mingled 
with  the  others.  As  to  assuming  the  fact 
that  the  goods  had  been  purchased,  there  la 
no  conflict  In  the  evidence  on  that  subject 
All  the  witnesses  who  testify  on  that  sub- 
ject agree  that  they  were  purchased,  the 
only  question  being  whether  the  purchase 
was  valid.  Also  the  subsequent  part  of  the 
charge  requires  the  jury  to  find  "that  plain- 
tiff purchased  said  stock  of  goods,"  etc. 

The  judgment  of  the  court  Is  affirmed. 

Affirmed.  All  the  Justices  concur,  save 
DOWDBLL,  a  J.,  not  slttlnc. 


PARRIS  V.  STATE. 
(Supreme  Court  of  Alabama.  '  Dee.  21,  1011. 
Rehearing  Denied  Feb.  17, 1912.) 

1.  CBnaHAI,  liiLV  (I  280*)— Puu  IK  Abaib- 
MBKT— FOBU. 

A  plea  in  abatement  that  the  trial  judge 
did  not  draw  the  grand  jury  "before  the  last 
term  of  the  presrat  tern  ox  the  drcolt  court 
adjourned"  was  properly  stricken  oat  as  onin- 
telligiblfl. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  645-661;  Dec  Dig.  |  280.*] 
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2.  ImnoncxirT  uro  Iimniutxoir  (|  S3*>— 
IirDOBsnnm— Fouc. 

Where  the  record  ihowed  that  B.  had  been 
appointed  foreman  of  the  grand  Jnr7,  the  fact 
that  hit  name  waa  written  under  the  words, 
"foreman  of  the  Krand  inrj,"  in  place  of  over 
each  words  hi  the  indonement  of  an  indict- 
ment, was  no  groand  for  quashing  the  same. 

[Eld.  Note. — For  other  cases,  see  Indictment 
and  Inforautloa.  Cent  IMg.  U  132-137;  Dee. 
Dig.  133.*] 

8.  Jvwr  (i  70*)— Spboux.  Vkrisb— Pkbsons 
Excused  vbok  Rianui  Pahel. 

That  two  persons  nimmoned  as  regular 

jarors  were  excoaed  from  serving  on  the  rega- 

lar  panel  did  not  prevent  tlwlr  Being  properly 

placed  on  the  speaal  venire. 
[Ed.  Note^For  other  cases,  see  JozTi  Cent 

Dig.  H  810-830:  Dec  Dig.  |  70.*] 

4.  CBnairAx.  Law  (I  366*)  —  HoinoiOE  ({ 

169*)— EtiDBNCB— RjELKVAirCT— Res  OSSTA. 
Evidence  that  deceased  was  shooting  craps 
tt  the  house  of  the  witness  30  minutes  before 
a  shooting  occurred  In  which  he  was  killed  waa 
properly  exefaided  as  neither  nlevut  nor  res 
gesti& 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Jl  806,  811,  814.  810,  820, 
1441-1450;  Dec.  Dig.  {  366;*  Honddde.  Cent. 
Dig.  H  341-860;  Dec  Dig.  |  168.*] 

5.  WiTNBSSEa   (i  337*)  —  TlSTTUOITT  OF  Ao- 
OnBBI>— IlfFEACHUEHT. 

Where  defendant  testified  in  his  own  be- 
half, he  was  subject  to  impeachment  bj  proof 
that  his  general  morsl  diaracter  was  had. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  JS  1113,  1129-1132,  1140-U42, 
1146-U4S^:  Dec  Dig.  |  337.*] 

6.  WmmBn  (i  802*)— WBAxnruTa  Tesh- 
Honr. 

Where  two  vritnesses  both  detailed  cir- 
cnmstaneei  in  regard  to  the  killing,  evidence 
that  tfaer  were  dnnUng  shortly  after  tlie  dif- 
ficulty was  admtaiUe  to  weaken  their  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  fatnesses, 
Cent.  Dig.  {  1162;  Dec  Dig.  f  862.*] 

7.  Gbivinai.  Law  (|  78B*)— iNsnuonoRB— 
Reasonable  Dottbt.  • 

The  court  charged  that,  while  the  law  re- 
Quires  the  guilt  of  accused  to  be  proven  be- 
yond a  reasonable  doubt,  it  does  not  require 
that  each  fact  iriiich  may  aid  the  JniT  in  readi- 
ing  the  conclusion  of  gnilt  shall  he  clearly 

Jiroved,  but  that,  on  the  whole  evidence,  the 
□ry  must  be  able  to  pronounce  guilt  beyond  a 
reasonable  doubt;  that  the  state  is  tmly  re- 

Sutred  to  prove  gvdlt  beyond  a  fwsonable 
oubt;  and  that  a  doubt  aaffident  to  acquit 
must  be  actual  and  substantial,  and  not  a 
mere  possibility  or  speculation,  ffeld,  a  prop- 
er presentation  of  the  law  of  reasonable  doubt 
[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  H  1846-1849,  1904-1922. 
1960.  1967;  Dec.  Dig.  f  789.*] 

&  HOiaCIDB  (i  300*)  —  SELr-DErEN8B  — IN- 

STBUCnONS. 

An  instruction  that  If  deceased  stated  to 
defendant  that  there  waa  an  old  grudge  be- 
tween them,  that  he  was  going  to  kill  defend- 
ant and  threw  his  hand  In  bu  hip  pocket  In 
a  manner  to  indicate  to  defendant  that  he  was 
attempting  to  draw  a  weapon,  and  if  the  man- 
ner of  deceased  was  such  as  to  create  in  de- 
fendant's mind  an  impreirion  that  he  was  In 
danger  of  losing  Ms  llfd  or  reeetving  bodily 
harm,  then  defendant  had  a  right  to  shoot  in 
■elf-defense,  and  was  not  required  to  retreat, 
was  iwoperly  refused  as  eliminating  whetilier 


defendant  was  witJumt  fault  In  bzlnilBC  on  tlie 
dlffleulty  and  also  whetiier  detenunrs  mind 
was  impressed  that  Iw  was  In  imminent  danger 
and  whether  he  oould  retreat  witlioat  Inerena- 
ing  his  danger. 

[Bid.  Note.— For  other  cases,  see  Homi<dde, 
Cent  Dig.  H  614-632:  Dec  Dig.  |  30a*] 

9.  Gbocznal  Law  ({  811*)— iNsnuonoNS — 
Pabtic0i;ab  Btidinob. 

An  Instruction  that  if  deceased  made 
tiireats  against  defendant  which  were  not  com- 
municated to  him  until  after  the  killiag.  and 
if  deceased  said  to  defendant,  *^  am  gdnc  to 
kill  yon,"  and  threw  his  hand  to  his  hip  pocket 
at  the  time  defendant  fired  the  fatal  shot,  the 
jury  could  consider  such  threats  as  directinK 
the  nature  thereof,  was  properly  refused  as 
singling  out  a  part  of  the  evidence. 

[Ed.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  $1 1787,  196»-1972;  Dec  Dig. 
I  811.*] 

10.  HOHIOIDK  (1800*)— iNSTBTrcnONO— POBlf. 

A  request  to  charge  that  the  rule  that  the 
defendant  may  and  must  act  on  reasonable 
appearance  of  danger,  for  the  law  of  self-pre- 
servation would  be  very  incomplete,  if  defend- 
ant when  threatened  or  being  beaten  and  as- 
sailed by  deceased  and  other  parties,  waa  re- 
quired to  wait  and  see  whether  tliey  were  go- 
ing to  inflict  great  bodily  harm  or  take  hia  life, 
be  may  act  upon  a  reasonable  appearance  of 
same,  and  defend  himself  even  to  the  taking  of 
the  life  of  the  assailant,  if  he  is  free  from 
fault  in  bringing  on  the  difficult,  and  there  is 
only  one  mode  of  escape,  waa  properly  refoa- 
ed  as  elliptical  and  argnmentatlTe. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i|  614-632;  Dec  Dig.  f  SOa*] 

11.  HOWOIDB  (1300*)— iNBTBUOnONS— FOBK. 

An  instruction  that  if  the  jury  believed  de- 
fendant was  justified,  under  all  the  evidence, 
in  shooting  deceased  while  deceased  was  facing 
him,  and  that  he  weui  using  an  automatic  gun 
which  shot  in  rapid  succession,  snd  tiiat  aomc 
of  the  bullets  struck  deceased  in  the  back,  this 
would  deprive  defendant  of  his  right  to  a  plea 
of  self-defense,  waa  properly  refused  as  argn- 
mentative.  unintelligible,  and  elliptical. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  H  614-682;  DecDig.  |  800.*] 

12.  HoinCIDE  (1800*)— iNSTBUCnONS— FOBK. 

A  request  to  diam  titat  if  defendant  waa 
free  from  fault  in  bringing  on  the  difficulty, 
and  deceased  said  to  him,  *^  am  going  to  tan. 
yon,"  and  placed  his  right  hand  at  or  near  bis 
hip  pocket,  and  that  deceased's  manner  was 
such  as  to  create  In  defendant's  mind  the  idea 
that  he  was  in  danger  of  losing  his  life  or  re- 
ceiving great  bodily  harm,  then  defendant  had 
a  right  to  shoot  in  self-defense,  even  to  the 
taking  of  deceased's  life,  and  that  the  fact 
that  he  fired  more  than  one  shot  did  not  de- 
prive him  of  ills  right  of  self-defense,  was 
properly  refused  as  ignoring  the  du^  to  re- 
treat AQd  also  whether  defendant  was  unpreas- 
ed  that  he  was  in  imminrat  danger. 

{Bid.  Note. — For  other  eases,  see  Homiddsb 
Cent  Dig.  K  614-632;  Dec  Dig.  1  800.*] 

13.  HoHioiDE  (i  800*)— iNmBaonoNB-^^aic. 
A  request  to  charge  that  tli«  law  is  a  rea- 
sonable master,  having  eqsal  ruard  for  erery 
human  lite  under  its  joriametioa.  recognises 
love  of  life  as  a  natural  and  legitimate  senti- 
ment and  that  while  it  cannot  be  molded  or 
controlled  by  notioBs  of  chivaiiy,  it  nermits 
every  one  who  is  wldumt  fault  and  mo  has 
adopted  every  reasonaMe  ezpeAent  to  avert 
the  neceasity  to  take  tibe  life  of  liia  assailant 
rather  than  to  lose  his  own,  the  divine  law  not 
requiring  as  to  love  our  neither  better  than 


•Ftor  other  eases  see  same  tivle  and  section  NUMBER  la  Deo.  Dig.  *  Am.  Dig  KaiyHa.  Birlas*Re0'riBaax« 
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ourselTM,  wu  pn^rly  nfoMd  as  ■rgnmenta- 

tive. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Die.  Si  614r^;  Dec  Dig.  S  S00.«] 

Appeal  from  drcnit  Court,  Fayette  Comi- 
ty; Bwnanl  Hanrood,  Jtadge. 

Heniy  Parris  was  conTlcted  of  mnrder  In 
the  second  d^rea,  and  be  appeala.  Affirmed. 

[1]  The  plea  In  abatement  la  based  on  tbe 
fact  that  the  Jndge  of  tbe  drcnit  court, 
whose  dnty  It  was  to  draw  the  grand  Jury 
which  returned  the  indictment,  did  not  draw 
It  before  the  last  term  before  the  present 
term  of  the  drcnit  court  adjourned,  but  that 
the  court,  on  about  the  24th  day  of  March, 
1910,  drew  from  the  Jury  box  of  Fayette 
county  the  grand  Jury.  The  other  grounds 
are  that  the  Judge  did  not  draw  the  Jury  in 
Fayette  coun^,  Ala.,  but  had  the  Jury  box  of 
Fayette  county,  Ala.,  sent  to  LlTingston, 
which  la  in  Sumter  county,  Ala.,  and  the 
Judge  In  Sumter  county  drew  tbe  Jury  from 
the  box  and  mailed  or  expressed  them  to  the 
clerk  of  the  drcnit  court  of  Fayette  coun^. 
Motion  waa  made  to  strUto  the  names  of 
Hardy  MitcheU  and  Franklin  MlUa  from  the 
Tenire,  because  th^  were  regularly  drawn 
and  summoned  for  tbe  we^  In  which  de- 
fendant's case  was  set  tot  trial,  and  btfore 
■electing  tbe  panel  to  try  the  cause  the  court 
excused  them,  and  after  oduding  than  they 
were  resummoned  as  Jurors,  and  placed  on 
tlie  Tenire  to  try  the  cause.  The  motion  to 
quash  the  venire  sufficiently  appears  from 
the  opinion. 

The  following  diargaa  w«r«  given  at  the 
Instance  of  tbe  state:  (A)  "While  tbe  law 
reqalrea  the  guilt  of  the  accused  to  be  prov- 
en beyond  a  reasonable  doubt.  It  does  not  re- 
quire that  each  fact  which  may  aid  the  Jury 
In  reacihliv  the  Gonclnsi0D  of  guilt  shall  be 
clearly  proved;  but,  on  the  whole  erldoice, 
the  Jury  must  be  able  to  pronounce  gnllt  be- 
yond a  reasonable  doubt**  (B)  "The  state  is 
not  required  to  prove  the  deCmdant^  guilt 
beyond  all  doubt,  but  beyond  a  reasonable 
doubt."  (O  "The  court  tSaLtgea  the  Jury 
that  a  doubt,  to  acquit  the  defendant,  must 
be  actual  and  substantial,  not  men  possibili- 
ty or  peculation.  It  Is  not  a  mete  possibili- 
ty, or  possible  donbt,  because  evorythlng  re- 
lating to  human  alltalrs  or  depending  upon 
moral  evidence  la  open  to  some  possible  or 
Imaginary  doubt" 

The  following  charges  were  refused  to  the 
defendant:  (27)  "If  the  Jury  believe  from  the 
evidence  that  the  deceased  stated  to  the  de- 
fendant that  'there  Is  an  old  grudge  between 
us,  and  I  am  going  to  kill  you,'  and  threw 
Us  hand  to  his  hip  pocket  in  such  a  man- 
ner as  to  indicate  to  tbe  defaidant  tbat  the 
deceased  was  attempting  to  draw  a  pistol  or 
a  weapon,  and  if  the  manner  of  the  deceased 
vas  such  as  to  create  in  the  mind  of  de- 


fffldant  that  he  was  in  dangw  of  losing  his 
life  or  receiving  bodily  barm,  then  the  de- 
fendant had  a  right  to  shoot  in  self-defense, 
and  the  law  does  not  require  him  to  retreat" 
(80)  "If  the  Jury  believe  from  the  evidence 
that  deceased  made  threats  against  the  de- 
fendant which  were  not  communicated  to 
him  until  after  the  killing,  and  if  the  Jury 
believe  that  the  deceased  said  to  the  defend- 
ant that  'I  am  going  to  kill  yon,'  and  threw 
bis  hand  to  his  hip  po<^et  at  the  time  the 
defendant  fired  the  fatal  shot  you  can  con- 
sider such  threats  as  directing  tbe  nature  of 
such  threats."  (31)  "I  charge  you,  gentlemen 
of  the  Jury,  that  the  rule  of  law  governing 
self-defense  that  the  defendajit  may  and 
must  act  upon  reasonable  appearance  of 
same,  for  the  law  of  self-preservation  would 
be  very  incomplete  if  the  defendant  then 
threatened  or  being  beaten  and  assailed  by 
the  deceased  and  other  parties,  was  requir- 
ed to  wait  to  see  wbethra  Qiey  were  going  to 
inflict  great  bodily  harm  or  take  his  life.  He 
may  act  upon  a  reasonable  appearance  of 
same,  and  defend  himself,  even  to  the  tak- 
ing the  life  of  the  assailant  if  be  was  fTee 
and  without  fault  in  bringing  on  the  dlfflcul- 
ty,  and  there  was  no  reasonable  mode  of  es- 
cape." (S3)  "If  the  Jury  believe  from  the 
evidence  that  the  defendant  was  Justified  un< 
der  all  the  evidence  in  shooting  deceased 
while  deceased  was  t&cSag  him,  and  that  he 
was  using  an  automatic  gun  which  shot  in 
rapid  succession,  and  that  some  of  the  bul- 
lets struck  the  deceased  tn  the  ba<^  this 
would  deprive  the  defendant  of  his  right  to 
a  plea  of  self-defense."  (3Q  "If  you  believe 
fronj'  the  evidence  that  the  defwdant  was 
free  from  fault  in  brizudng  on  the  difficulty, 
and  the  deceased  said  to  him,  'I  am  going  to 
kill  you,'  and  placed  his  right  hand  at  or 
near  his  hip  pocket  flnd  that  the  manner  of 
the  deceased  was  such  as  to  create  in  the 
mind  of  the  defendant  that  he  was  in  dan- 
ger of  loHxig  his  life  or  receiving  very  great 
bodily  harm,  then  the  defendant  had  a  rlglit 
to  shoot  in  self-defense,  even  to  taking  the 
hte  of  deceased,  and  the  fact  that  he  fired 
more  than  one  shot  did  not  deprive  him  of 
his  right  of  self-defene&"  (88)  "I  charge 
yon,  gentlemen  of  the  Jury,  that  the  liiw  is 
a  reasonable  master,  and  has  equal  regard 
for  every  homan  life  onder  its  Jurisdiction. 
It  recognises  love  of  life  as  a  natural  and 
Intimate  sentiment;  and,  wliile  it  cannot  be 
molded  or  controlled  by  notions  of  chivalry, 
it  permits  ev^  one  who  Is  without  fault, 
and  who  has  adopted  erety  reasonable  ex- 
pedient to  avert  the  nocearity  to  take  tlie 
life  of  his  assailant  rathw  than  to  lose  Us 
own.  The  divine  law  does  not  require  us  to 
love  our  neighbor  better  than  ourselves." 

McKeal  &  Nesmltb  and  Norman  Ounn,  for 
appellant  R.  0.  Brlckell,  Atty.  Gen.,  and 
W.  L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 
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67  SOUTHERN  BBPOBTEB 


SIMPSON,  J.  The  appeUant  was  convict- 
ed of  the  crime  of  murder  in  the  second  de- 
gree. 

[1]  There  was  no  error  In  the  action  of 
the  court  in  auatainlng  the  motion  to  strike 
the  first  plea  in  abatement  Said  plea  Is  un- 
intelligible In  that  it  states  that  the  Judge 
"did  not  draw  the  grand  Jnry  •••  be- 
fore the  last  term  of  the  vnmt  term  of  the 
circuit  court  adjourned." 

In  addition,  section  IS  of  the  Jury  act  1909 
(page  310)  expressly  provides  for  drawing 
Juries  at  times  subsequent  to  the  adjourn- 
ment of  the  previous  term,  and  section  29 
(page  317)  declares  expressly  that  the  provl- 
siona  In  regard  to  drawing,  etc,  of  Jurors 
are  merely  directory  and  that  "no  objection 
can  be  taken  to  any  venire  of  Jurors  except 
for  fraud  In  drawing  <a  mimmonlng  the  Jn- 
rors." 

The  plea  does  not  raise  the  point  that  the 
Jary  was  not  drawn  'in  the  presence  of  the 
officers  designated  by  law."  Oode,  {  7572. 

[2]  There  was  no  error  in  overruling  the 
motion  to  quash  the  Indictment.  The  fact 
that  the  name  of  M.  B.  Reeves  appeared  In 
the  IndorsfflQent  under  the  words,  "foreman 
of  grand  Jury,"  In  place  of  over  said  words, 
did  not  affect  the  validity  of  his  indorsement. 
The  record  shows  that  said  M.  D.  Reeves  had 
been  by  the  court  appofnted  foreman  of  the 
grand  Jury. 

[3]  The  fact  that  two  persons  summoned 
as  regular  Jurors  were  excused  from  serving 
on  tiie  regular  panel  did  not  render  the  plac- 
ing of_th^  names  upon  the  special  venire 
illegal. 

[4]  There  was  no  error  In  extruding  the 
testimony  as  to  the  deceased's  shooting  craps 
In  the  house  of  witness  30  minutes  before 
the  shooting,  occurred,  the  testimony  not  be- 
ing relevant  and  not  part  of  the  res  gestse. 

[I]  The  defendant  having  been  placed  upon 
the  stand,  and  having  testified  as  a  witness, 
was  subject  to  Impeachment  by  proof  of 
bad  character,  Just  as  any  other  witness 
would  be  (MitcheU  v.  State,  148  Ala.  618,  42 
South.  1014),  consequttitly  there  was  no  er- 
ror in  allowing  the  witness  to  testify  that  de- 
fendant's general  character  was  bad. 

[I]  There  was  no  error  in  overruling  the 
motion  to  exclude  the  statement  by  the  wit- 
ness Tldwell  that  Bud  Parris  and  John  Par- 
rls  were  drinking  shortly  after  the  killing, 
as  they  had  both  detailed  circumstances  In 
regard  to  the  kllUng,  and  the  facts  mention- 
ed were  proper  to  be  considered  by  the  Jury 
in  determlnii^  whether  said  witnesses  were 
In  a  condition  to  remember  accurately  what 
transpired. 

[7]  Charges  A,  B,  and  O,  given  on  request 
by  the  state,  were  properly  given.  Pitts  v. 
State.  140  Ala.  70,  77,  83,  87  South.  101; 
Jones  V.  State,  79  Ala.  23,  25;  Mose  v.  State, 
36  Ala.  2U,  231;  Owens  v.  State,  62  Ala. 
400,  405. 


[I]  Charge  27,  requested  by  the  d^todant, 
was  properly  refused  as  It  Ignores  the  ques- 
tions as  to  whether  the  defendant  was  with- 
out fault  In  bringing  on  the  difficulty,  also 
as  to  whether  the  defendant's  mlud  was  Im- 
pressed that  he  was  In  Immlnoit  danger,  also 
as  to  whether  he  could  retreat  without  in- 
creasing his  danger. 

[I]  Charge  30,  requested  by  the  defendant, 
was  properly  refused.  It  singled  out  a  part 
of  the  evidence,  and  was  otherwise  tanlty. 

[It]  Charge  81  is  elliptical  and  arguneDta- 
tive,  and  was  properly  refused. 

[II]  Charge  33  Is  unintelligible  and  elUp- 
tical,  besides  being  argumentative  and  was 
properly  refused. 

[1 2]  Charge  86  Ignored  the  duty  to  retreat, 
and  also  the  question  as  to  wheth«  tbe  de- 
fendant was,  In  fact.  Impressed  that  he  was 
in  imminent  danger,  and  was  properly  re- 
fused. 

[13]  Cha^e  38  Is  argumratative,  and  was 
properly  refused. 

The  Judgment  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  save 
DOWDDLI^  a  J.,  not  sitting. 


BROOM  V.  DOUGLASS  et  aL 
(Supreme  Court  of  Alabama.   Feb.  15,  1012.) 

1.  Judges  (f  86*)— LzABmnn  ros  Onrcxu 
Acts. 

The  Judge  of  a  court  of  Bemral  Jurisdic- 
tion is  not  liable  for  any  Jndldal  act  In  excess 
of  hia  JuriadictloQ  which  Involves  an  affirma- 
tive decision  of  the  fact  of  Jurisdictioiif  though 
the  decision  is  erroneous,  and  though  he  acts 
maUdonsly,  provided  there  is  not  a  dear  ab* 
senee  of  ul  Jurisdiction. 

[Ed.  Note.— ]B*or  other  cases,  see  Jadges, 
Cent  Dig.  H  166-173,  178.  179;  Dee.  Z^.  f 
36.*]  • 

2.  JUDQEs  (i  86*)— Givn.  ItiABiurr. 

A  judge  of  a  court  of  limited  jnrisdictioo 
Is  civUlv  liable  when  be  acts  without  a  gen- 
eral JnriBdiction  of  the  snhject-matter,  tttoagh 
Ms  act  Involves  a  decision,  made  in  good  f  alui, 
that  he  has  such  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Jadces, 
Cent  Dig.  H  166-178.  178,  179;  Dee.  Die.  1 
36.*] 

3.  JuDGBB  (I  86*)— Civil  Lubiuvt. 

A  Judge  of  an  inferior  court  who  acts 
fully  within  hi*  jurisdiction  of  the  subject-mat- 
ter, and  who  has  acquired  Jurisdiction  of  the 
person  in  the  particu&r  ease,  is  not  civilly  lia- 
ble, though  be  acts  malidonsiy  and  corruptly. 

[Bd.  Note,— For  other  cases,  see  Judges, 
Gent.  Dig.  »  165-173,  178,  179;  Dee.  Dig.  j| 
36.*] 

4.  JlTDGKB  (I  36*)— Omi.  ZiUBILITT. 

A  Judge  of  an  Inferior  court  who  acts  Ju- 
dicially as  to  a  sabject-matter  of  which  he  has 
a  general  Jurisdiction,  but  in  the  particolar 
case  has  not  acquired  jurisdiction  of  the  per- 
son affected,  Is  not  civilly  liable  where  the  act 
involTes  an  affirmative  decision  that  he  ba» 
jurisdiction  of  the  person  and  authority  to 
proceed,  provided  a  colorable  case  has  been 
preseDted  to  him  calling  for  the  exercise  of 
judgment,  and  he  has  determined,  in  good  faith. 


•For  otbsr  cases  Bee  same  topic  and  eecUon  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  K«7  No.  8«rlM  *  R«p'T  ladaXM 
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that  the  cuw  calb  tor  flu  «z«rdie  of  general 

jurisdictloD. 

[Ed  Note.— For  otber  caeeB,  tee  JudxeB, 
Cent.  Di«i  $S  165-178,  178,  170;  Dec.  Dig.  f 
86.*1 

5.  COUBTS  (J  2*)— JuBISDICnOK— "EXCESa  OT 
JCBISDICnON," 

"Excesa  of  JariadictiQii,"  as  dUnnKmsbed 
from  absence  of  jariBdlcAon,  means  that  an 
act,  though  within  the  general  power  of  the 
judge,  is  not  anthorized  and  Is  void,  with  re- 
spect to  the  particular  case,  becanae  the  condi- 
tions vlilch  alone  aathorize  the  exercise  of  his 
general  iK>wer  in  the  case  are  wanting. 

[Ed  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  8  1;  Dec.  Dig.  {  2.*] 

6.  COUBTB    (5    2*)  —  JnBiaOICTION  — "OOLOB- 

^BLK  Cause" — ''Coloeablb  Invooatioh  of 

JOBISDIOTION." 

A.  "colorable  cause"  or  a  "colorable  invo- 
cation of  jnrisdictioii,"  as  applied  to  the  juris- 
diction of  an  inferior  court,  means  that  some 
person  apparently  qualified  to  do  so  has  ap- 
peared Iwfore  the  judge  and  made  complaint 
tmder  oath,  ststiing  some  fact  which  may,  with 
other  facts  unstated  constitute  a  criminal  of- 
fensBr  or  statinE  some  fact  which  bears  some 
general  similitDde  to  a  fact  designated  by  law 
as  an  oflFense,  djHng  on  tke  judge  to  pass  on 
the  sufficiency  <^  the  aflUa^t  to  eU<dt  the  pro- 
cess issued 

[Ed  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  I  1;  Dec  Dig.  i  2.*} 

7.  JUDQKS  <i  S6*)— GlVn.  LUBXLITT— QtTES- 
TION  rOB  THE  COUBT. 

Whether  a  judge  of  an  inferior  court  had 
colorable  cause  for  acting,  eo  as  to  Iw  relieved 
from  civil  liability,  is  a  question  of  law. 

[Bd  Note.— For  other  cases,  see  Judges, 
Cent.  Dig.  H  166-178,  178.  179;  Dec.  Dig.  I 
86.*] 

S.  JuDou  (1  86*)— Civn.  liiABiuTT— Ques- 
tion FOB  JUBT. 

The  question  of  good  faith,  malice,  or  cor- 
ruption on  the  part  of  a  judge  of  an  inferior 
court  liaving  only  colorable  cause  for  acting  is 
ordinarily  for  the  jury  in  determining  the  ques- 
tion of  his  civil  llabiUty. 

[Gd.  Note.— For  other  cases,  see  Judges, 
Cent:  Dig.  H  16S-178.  178,  179;  Dec.  Dig.  | 
86.*1 

■9.  Tmphtsonwent  ft  7*)  —  Civn,  Lia- 

BUJTT— JtTBIBDIOnON. 

A  justice  of  the  peace  who,  in  good  faith, 
issues  a  warrant  for  the  arrest  of  accused  on 
an  affidavit  of  a  tliird  person,  averring  that 
ctccuaed  ttireatened  to  trespass  on  and  occupy 
land  described,  of  which  affiant  has  been  in  pos- 
session under  claim  of  ownershio,  and  who, 
in  good  faith,  commits  accused,  alter  bearing, 
to  jail,  unless  he  gives  bond  to  keep  the 
peace,  acts  judicially,  and  is  not  dvlllj  liable, 
though  the  affidavit  is  wholly  insufficient  to 
charge  any  criminal  offense. 

[Ed  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  SS  5-01,  79 ;  Dec.  Dig. 
I  7.»] 

10.  False  IirpBisonHENT  (]  22*)— Civil  Lia- 

BXUTT— BUBDBN  OF  PBOOF. 

One  sniug  a  Justice  of  the  peace  for  dam- 
^ses  for  issuing  a  warrant  on  an  affidavit 
wholly  Insufficient  to  charge  any  criminal  of- 
fense hajB  the  burden  of  proving  want  of  good 
faith. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
nrisounent,  Cent  Dig.  ||  98,  90;  Dec.  Dig.  { 
22.*] 

Mayfield,  J.,  dissenting. 


Appeal  from  Circuit  Court,  Moripui  Coun- 
ty; E.  W.  Speake,  Judge. 

Action  by  Henry  Broom  against  W.  H. 
Douglass  and  another.  From  a  judgment 
for  defendants,  plalntlfC  appeals.  Afiirmed, 
and  application  for  rehearing  overruled. 

Kyle  &  Hatson,  for  appellant  Wert  .& 
Lynne  and  Callahan  &  Harris,  for  appellees. 

80MERVILLE.  J.  Appellant  sued  appel- 
lee In  '  trespass  for  a  false  Imprisonment 
done  under  color  of  api^ellee's  ofBciai  author- 
ity as  a  justice  of  the  peace. 

Defendant's  plea  No.  2  set  up  an  alleged 
justification,  and  showed  that  one  Johnson  ap- 
peared before  Mm  (defendant)  while  he  was 
acting  as  a  justice  of  the  peace,  and  made 
affidavit  "that  Henry  Broom  [the  plaintiff 
here]  has  threatened  to  trespass  upon  and 
occupy  a  certain  parcel  of  land  situated  in 
this  coimt7,  and  known  as  the  Dick  Mitchell 
or  Dick  Bonldin  place,  which  affiant  has  the 
past  two  or  three  years  been  In  possession 
under  claim  of  ownership;"  that  on  this  affi- 
davit the  jtistice  Issued  a  warrant  of  arrest 
for  said  Broom;  that  Broom  was  arrested  on 
this  warrant  and  brought  before  the  justice; 
that  on  the  bearing  of  the  cause  the  justice 
adju^ced  that  said  Broom  should  be  co:&- 
mltted  to  the  county  jail  for  12  months,  un- 
less he  gave  a  bond  to  keep  the  peace;  and 
that  In  doing  these  things  he  (defendant)  was 
acting  judicially.  Plaintiff  demurred  to  this 
plea  on  the  grounds  substantially  (l)  that 
the  affidavit  conferred  on  the  justice  no  ju- 
risdiction to  issue  the  warrant;  and  (2)  that 
the  affidavit  did  not  charge  that  any  criminal 
offense  had  been  committed  or  threatened. 
The  trial  court  overruled  the  demurrer,  and 
this  action  Is  assigned  as  error. 

Conceding,  as  we  must,  that  the  affidavit 
shown  did  not  charge  that  Broom  had  threat- 
med,  or  was  about  to  commit,  "an  offense 
on  the  person  or  property  of  another,"  the 
threat  shown  being,  if  necuted,  only  a  dvU 
wrong,  and  that  the  warrant  of  arrest  was 
for  this  reason  void,  the  question  to  be  de- 
termined is:  la  a  judge  of  inferior  lim- 
ited jurisdiction  liable  In  trespass  when,  act- 
ing within  his  general  jurisdiction  of  the 
snbject-matter,  but  without  conformity  to 
the  preliminary  requirements  which  alone 
give  him  jurisdiction  of  the  person  and  au- 
thorize him  to  proceed  to  exercise  his  gener- 
al jurisdiction  In  the  particular  case,  be  Is- 
sues process  actually  void,  under  which  such 
person  Is  unlawfully  taken  and  restrained  of 
bla  liberty?  The  answer,  we  think,  will  de- 
pend upon  a  consideration  to  be  stated  here- 
after. 

The  general  question  above  mooted  has 
been  the  subject  of  much  discussion  by  courts 
and  text-writers,  and  the  books  exhibit 
great  diversity  of  opinion  as  to  its  proper 
solution.   It  involves  and  draws  Into  sharp 
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oonfHct  two  fundamental  and  equally  cher- 
ished principles  of  our  legal  system — the  In- 
violability of  personal  liberty,  except  under 
the  strictest  forms  of  law,  on  the  one  hand, 
and  the  dignity  and  Independence  of  the  Ju- 
diciary, on  the  other.  It  is  complicated,  al- 
so, by  much  confusion  of  thought  with  re- 
spect to  the  theory  of  jurisdiction  in  its  two- 
fold aspect  of  subject-matter  and  person. 

We  need  hardly  say  that  the  question  is 
not  merely  whether  the  Injurious  process  Is 
Irregular  or  utterly  Toid,  but,  primarily,  it 
is  whether,  on  principles  of  sound  public  pol- 
icy, the  judge  should  be  held  liable  for  his 
action  as  a  judge.  Whether  or  not  an  exec- 
utive officer  would  be  liable  for  the  execu- 
tion of  the  process  is  an  altogether  different 
question,  and  Is  unaffected  by  the  decisive 
considerations  of  policy  here  InTolved.  These 
considerations  bare  been  so  often  and  so  well 
stated  that  anything  more  than  a  brief  re- 
eapitnlatlou  of  settled  conclusions  is  now  un- 
necessary. 

We  deduce  approved  antboritles  the 
following  prindplee  as  pertinent  to  the  prai- 

ent  case: 

[1]  (1)  The  judge  of  a  court  of  superior  or 
ceneral  jurisdiction  Is  not  liable  for  any  ju- 
dicial act  in  excess  of  his  jurisdiction  whlcb 
Involves  a  present  or  previous  affirmative  de- 
cision of  the  fact  of  his  jurisdiction,  even 
tbougb  sudi  dedirion  is  wholly  erroneous, 
provided  there  Is  not  a  clear  absence  of  all 
jurisdiction.  Bnsteed  v.  Parsons,  54  Ala.  893, 
25  Am.  Bep.  688;  Bradley  v.  Fisber,  18  WaU. 
835,  20  L.  Bd.  64«  (leading  case);  Yates  v. 
Lansing,  9  Johns.  (N.  Y.)  896,  6  Am.  Dec. 
290;  Lange  v.  Benedict,  T3  N.  Y.  12,  29  Am. 
Rep.  80. 

^)  The  fact  that  such  judge  acts  mali- 
dowly  or  corruptly  In  such  cases  does  not 
render  him  liable.  Busteed  v«  Parsons; 
Bradley  v.  Fisher,  supra;  10  Cyc.  388;  note 
to  Laeey  v.  Hendricks,  137  Am.  St  Bep.  47. 

[2]  (3)  A  fortiori,  the  judge  of  a  court  of 
inferior  or  limited  jurisdiction  is  liable  when 
be  acts  without  a  general  jurisdiction  of  the 
•ubject'matter,  even  though  hlfl  act  Involves 
bla  deciidon,  made  in  perfect  good  faith,  that 
he  has  such  jurisdiction. 

[S]  (4)  When  such  judge  acts  fully  within 
his  jurisdiction,  i.  e.,  whoi  he  has  jurisdic- 
tion of  the  subject-matter,  and  has  also  ac- 
quired juriB<Uctlon  of  the  person  in  the  par- 
ticular case,  he  is  not  liable,  though  he  act 
both  malidoualy  and  corruptly.  Irion  v. 
Lewis,  66  Ala.  190;  Heard  v.  Harris,  68  Ala. 
43;  Coleman  v.  Roberts,  113  Ala.  823,  21 
South.  449,  36  L.  R.  A.  84,  59  Am.  St  Rep. 
Ill;  Woodruff  v.  Stemrt,  68  Ala.  208;  Lacey 
V.  Hendricks,  164  Ala.  280.  SI  Bonth.  IfiT,  187 
Am.  St  Rep.  45. 

[4]  aS)  When  such  judge  acts  judicially 
with  reiv>eet  to  a  subject-matter  of  whlcb  he 
has  a  general  jurisdiction,  but  In  the  partic- 
ular case  he  has  acquired  no  jurisdiction  of 
the  person  affected,  he  is  not  liable  if  the 
act  Involves  his  present  or  previous  afilrma- 
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tlve  decision  that  he  has  jurisdiction  of  sudi 
person  and  authority  to  proceed  in  ttie  par- 
ticular case,  provided  (1)  a  colorable  case  bas 
been  preaented  to  him  which  fiilrly  calla  for 
or  permits  the  exercise  of  his  judgment  with 
respect  thereto:  and  provided  <2)  he  has  de- 
termined in  good  /aith,  without  malice  or 
cormptlou,  that  the  case  presented  calls  for 
the  exercise  of  his  general  jurisdiction. 
Orove  V.  Tan  Duyn,  44  N.  J.  Law,  0&4»  43 
Am.  Rep.  412  (leading  case);  Rush  v.  Buck- 
ley, 100  Me.  822,  61  Atl.  774.  70  L.  R.  A.  4«4. 
4  Ann.  Cas.  818;  HcCall  v.  Cohen,  16  S.  C. 
446.  42  Am.  Bep.  641;  BeU  v.  UcKinney,  63 
Miss.  187;  Gardner  v.  Couch,  187  Mich.  3581, 
100  N.  W.  678.  100  Am.  St  Bep.  684;  Smith 
V.  Jonea,  16  S.  D.  387,  92  N.  W.  1064;  Thomp- 
son V.  Jackson.  03  Iowa,  876.  61  N.  W.  1004^ 
27  I*  R.  A.  92;  Robertson  v.  Parkra.  09  Wis. 
652,  75  N.  W.  423,  67  Am.  St  B^  888;  Cal- 
houn V.  little,  106  Ga.  836,  82  S.  B.  86.  4Q 
R.  A.  680.  71  Am.  8t  Rep.  254;  Stewart  ▼. 
Hawley,  21  Wend.  (N.  Y.)  652;  Landtv.  Hflts, 
19  Barb.  (N.  Y.)  283;  Ayers  v.  Rmaell.  60 
Hun,  282,  3  N.  Y.  Supp.  888;  Booo<^  v.  Coch- 
ran, 32  Hun  (N.  Y.)  628;  Harman  t.  BtoCIh 
erson,  1  Denlo  (N.  YO  637;  Olllett  v.  Tbie- 
bald,  0  Kan.  427. 

We,  of  course,  do  not  affirm  that  all  of 
these  cases  have  elaborated  the  principle  In 
precise  terms.  Some  of  them  have,  and  otb- 
ers  clearly  illustrate  its  operation. 

There  are  numerous  cases  which  support 
the  view  that  a  judge  of  limited  and  Inferior 
jurisdiction  is  liable  in  every  case  where  he 
acts  merely  in  excess  of  his  actual  jurisdic- 
tion, 80  that  his  act  la  void,  as  dlsttngalsbed 
from  voidable  or  Irr^ular.  Blgelow  v. 
Steams,  19  Johns.  (N.  Y.)  SO,  10  Am.  Dec 
ISO;  Yates  v.  Lansing,  9  Johns.  (N.  Y.) 
6  Am.  Dec.  200;  Gruman  v.  Raymond.  1 
Conn.  40,  6  Am.  Dec.  200;  De  Uourcey  v. 
Cox,  04  Cal.  666,  80  Pac.  06;  and  manr  otb- 
er  cases  dted  in  notes  to  Rush  v.  Buqfcley,  4 
Ann.  Gas.  325-332;  Tryon  v.  Plngree.  67 
Am.  St  Bep.  423;  and  Austin  v.  Vrooman, 
14  L.  R.  A.  138. 

These  cases,  however,  proceed  In  general 
on  the  narrow  view  that  a  void  act  neces- 
sarily imposes  liability,  which  assumes.  In 
accordance  with  a  once  much  favored  tbeory. 
that  there  Is  a  radical  distinction  between 
the  acts  of  judges  of  high  and  judges  of  low 
degree  in  excess  of  their  jurisdiction,  to  the 
extent  that  the  one  class  should  never  be 
held  liable,  while  the  other  should  always 
be.  That  there  Is  In  reason,  justice,  or  pol- 
icy any  such  radical  dlstinctitoi  baa  long 
been  subject  to  doubt,  and  la  lDcieculng:ly 
denied  by  the  best-considered  modem  cases 
and  by  standard  text-writers.  Ruab  v.  Bock- 
ley,  100  Me.  322,  61  AU.  774,  70  L.  R.  A. 
464.  4  Ann.  Cas.  818;  Thompson  v.  Ja<A- 
son,  08  Iowa,  876,  61  N.  W.  1004.  27  R. 
A.  92,  and  editorial  note;  Calhoun  v.  Uttle. 
106  Ga.  886,  82  S.  E.  86,  48  L.  R.  A.  630.  71 
Am.  St  Rep.  254;  Bishop's  Noncontract  Law. 
I  783;  Throop  on  PubUc  Officers,  |  720:  X 
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JaKUd  on  Torts,  122.  And  tbere  can  be 
DO  doabt,  we  think,  bat  that  the  distinction 
Is  snffidently  emphasised  and  public  policy 
fully  snbeerred  by  tbe  requirement  of  good 
faith,  without  malice  or  com]ption«  with  at 
least  a  colorable  Invocation  of  the  Judicial 
function  in  the  particular  case. 

Our  views  upon  this  subject  are  so  fully 
and  sattsfactorily  stated  by  Beasley.  0.  J., 
in  Grove  t.  Tan  Duyn,  44  N.  J.  Law,  654.  43 
Am.  Rep.  412,  that  we  adopt  his  language 
as  a  part  of  this  opinion.  He  said,  In  part: 

"It  Is  said  everywhere  in  the  text-books 
and  decisions  that  the  officer,  In  order  to  en- 
title himself  to  daim  the  inmiunlt;  that  be- 
longs to  Judicial  conduct,  must  restrict  his 
action  within  the  bounds  of  his  jurisdiction, 
and  Jurisdiction  has  been  defined  to  be  the 
authority  of  law  to  act  oflldally  la  the  par- 
ticular matt^  at  hand.'  Oooley  on  Torts, 
417.  But  these  ^xlms,  although  true  In  a 
gKieral  way,  are  not  sufficiently  broad  to 
embrace  the  principle  of  Immunity  that  ap- 
pertains to  a  court  or  Judge'  exercising  a 
general  authority.  Their  defect  is  that  they 
leave  out  of  the  account  all  those  cases  in 
which  the  officer  In  the  discharge  of  his  pub- 
lic duty  Is  bound  to  decide  whether  or  not 
the  particular  case,  under  the  circumstances 
as  presented  to  him,  is  within  his  Jurisdic- 
tion, and  he  falls  into  error  in  arriving  at 
bis  conclusion.  In  such  Instance,  the  Judge, 
In  point  of  fact  and  law,  has  no  Jurisdic- 
tion, according  to  the  d^nltlon  Just  given, 
over  *tbe  particular  matter  In  hand,'  and  yet. 
In  my  opinion,  very  plainly  he  Is  not  re- 
sponsible for  the  results  that  wait  upon  bis 
mistake.  And  It  Is  upon  this  precise  point 
that  we  find  confusion  In  the  decisions. 
There  are  certainly  cases  which  hold  that  if 
a  magistrate,  In  the  regular  discharge  of 
his  functions,  causes  an  arrest  to  be  made 
under  his  warrant  on  a  comidalnt  which 
does  not  contain  the  charge  of  a  crime  cog- 
nizable by  him  he  Is  answerable  In  an  action 
for  the  Injury  tliat  has  ensued.  But  I  think 
these  cases  are  deflections  from  the  correct 
rule;  the^  make  no  allowance  for  matters 
of  doubt  and  difficulty.  If  the  facts  present- 
ed for  the  decision  of  the  jnstlce  are  of  un- 
certain slgulflcatlon  with  respect  to  their  legal 
effect,  and  he  decides  one  way,  and  exercises 
a  cognizance  over  the  case,  if  the  superior 
court,  in  which  the  question  arises  in  a.  suit 
against  the  Justice  differs  with  him  on  this 
close  l^al  question,  ts  he  open,  by  reason  of 
his  error,  to  an  attack  by  action?  If  the  of- 
ficer's exemption  from  liability  is  to  depend 
on  the  question  whether  he  had  Jurisdic- 
tion over  the  particular  case,  it  Is  clear  that 
such  officer  Is  often  liable  under  such  con- 
ditions, because  the  higher  court,  in  decid- 
ing a  doubtful  point  of  law,  may  have  de- 
clared that  some  elemeut  was  wanting  In 
the  complaint  which  was  essential  to  bring 
this  case  within  the  Judicial  competency  of 
the  magistrate.  But  there  are  many  deci- 
sions whldi,  perhaps,  without  dining  any 
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very  dear  rule  on  the  subject,  have  main- 
tained that  the  judicial  officer  was  not  liable 
under  such  conditions.  The  very  copious 
brief  of  the  counsel  of  the  defendants 
abounds  In  such  illustrations.   *    *  * 

"These  decisions,  in  my  estimation,  stand 
upon  a  proper  footing,  and  many  others  of 
the  same  kind  might  be  referred  to;  but 
such  course  Is  not  called  for,  as  It  must  be 
admitted  that  there  Is  much  contrariety  of 
results  In  this  field,  and  the  references  above 
given  are  amply  suffict^t  as  tllustratfons 
for  my  present  purposes.  The  assertion,  I 
think,  may  be  safely  made  that  the  great 
weight  of  judicial  opinion  Is  In  opposition 
to  the  theory  that  if  a  Judge,  as  a  matter  of 
law  and  fact,  has  not  Jurisdiction  over  the 
particular  case  that  thereby,  in  all  cases,  he 
incurs  the  liability  to  be  sued  by  any  one 
injuriously  affected  by  his  assumption  of 
C(^Izance  over  it  The  doctrine  that  an  of- 
ficer having  general  powers  of  Judicature 
must,  at  bla  peril,  pass  upon  the  question, 
which  Is  often  one  difficult  of  solution, 
whether  the  facts  before  him  place  the  given 
case  under  his  cognizance,  is  as  unreason- 
able as  it  Is  Impolitic.  Such  a  regulation 
would  be  applicable  alike  to  all  courts  and 
to  all  judicial  officers  acting  under  a  gen- 
eral authority,  and  it  would  thus  Involve  In 
Its  liabilities  all  tribunals,  except  those  of 
last  resort  It  would  also  subject  to  suit 
persons  participating  In  the  execution  of  . 
orders  and  Judgments  rendered  in  the  ab- 
sence of  a  real  ground  of  Jnrisdlctlou.  By 
force  of  such  a  rule,  if  the  Supreme  Court 
of  this  state,  upon  a  writ  being  served  In  a 
certain  manner,  should  declare  that  It  ac- 
quired Jurisdiction  over  the  defendant,  and 
judgment  should  be  entered  by  default 
against  him,  and  If,  upon  error  brought, 
this  court  should  reverse  such  judgment  on 
the  ground  that  the  service  of  the  writ  in 
question  did  not  give  the  Inferior  court  ju- 
risdiction la  the  case,  no  reason  can  be  as- 
signed why  the  justices  of  the  Supreme 
Court  should  not  be  liable  to  suit  for  any 
injurious  consequoices  to  the  defendant  pro- 
ceeding from  their  Judgment.  As  I  have  said 
in  my  judgment  the  Jurisdictional  test  of 
the  measure  of  judicial  responsibility  nmat 
be  rejected. 

"Nevertheless  It  must  be  conceded  that  It 
is  also  plain  that  In  many  cases  a  transgres- 
sion of  the  boundaries  of  his  Jurisdiction 
by  a  Judge  will  impose  upon  htm  a  liability 
to  an  action  In  favor  of  the  person  who  has 
been  Injured  by  such  excess.  If  a  magistrate 
should,  of  his  own  motion,  without  oath  or 
complaint  being  made  to  him,  on  mere  hear- 
say, issue  a  warrant  and  cause  an  arrest  for 
an  alleged  larceny,  it  cannot  be  doubted  that 
the  person  so  illegally  imprisoned  could  seek 
redress  by  a  suit  against  such  officer.  It 
would  be  no  l^al  answer  for  the  magistrate 
to  assert  that  be  had  a  general  cognisance 
over  criminal  offenses;  for  the  conclusive 
lej/iy  would  be  that  this  particular  case  was 
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not.  b7  any  form  proceeding,  pat  nnder  bta 
Authority. 

"From  these  legal  conditions  of  the  sub- 
ject, my  Inference  Is  that  the  true  general 
rule  with  respect  to  the  actionable  responsi- 
bility of  a  Judicial  officer  having  the  right  to 
exercise  general  powers  Is  that  he  Is  so  re- 
sponsible In  any  given  case  belonging  to  a 
class  over  which  he  has  cognizance,  unless 
BQch  case  la  by  complaint  or  other  proceed- 
ing put  at  least  eolarablv  under  his  jurisdic- 
tion. Where  the  judge  is  called  upon  by  the 
facts  before  him  to  decide  whether  his  au- 
thority extends  over  the  matt^,  such  an  act 
Is  a  Judicial  act,  and  such  officer  is  not  liable 
In  a  BQlt  to  the  person  affected  by  his  deci- 
sion, whether  such  decision  be  right  or 
wrong.  But  when  no  facts  are  present,  or 
only  Budi  facts  as  have  neither  legal  value 
nor  color  of  legal  value  In  the  affair,  then,  In 
that  event,  for  the  magistrate  to  take  juris- 
diction Is  not.  In  any  manner,  the  perform- 
ance of  a  judicial  act.  but  simply  the  com- 
mission of  an  unofficial  wrong.  This  cri- 
terion seems  a  reasonable  one;  It  protects  a 
judge  against  the  consequences  of  every  error 
of  judgment,  but  it  leaves  him  answerable 
for  the  commission  of  wrong  that  Is  prac- 
tically willful;  sudh  protection  Is  necessary 
to  the  Independence  and  usefulness  of  the 
judicial  officer,  and  such  responsibility  Is 
Important  to  guard  the  citizen  against  of- 
ficial oppression. 

"The  application  of  the  above-stated  rule 
to  this  case  must  obviously  result  in  a  ju^- 
ment  affirming  the  decision  of  the  circuit 
ju^e  There  was  a  complaint,  under  oath, 
before  this  justice,  presenting  for  his  consid- 
eration a  set  of  facts  to  which  It  became  his 
duty  to  apply  the  law.  The  essential  things 
there  stated  were  that  the  plaintiff.  In  combin- 
ation with  two  other  persons,  entered  upon 
certain  lands,  and  *wlth  force  and  arms  did 
nnlawfnlly  carry  away  about  fonr  hundred 
bundles  of  cornstalks,  of  the  value,'  etc.,  and 
were  engaged  In  carrying  other  cornstalks 
from  said  lands.  By  a  statute  of  this  state 
(Rev.  p.  244,  I  99),  It  Ifl  declared  to  be  an  In- 
dictable offense  If  any  person  shall  wllltnlly, 
unlawfully  and  maliciously'  set  Are  to  or 
bum,  carrv  off,  or  destroy  any  barrack,  cock, 
crib,  rick  or  sta(^  of  h^,  com,  wheat,  rye, 
barley,  oats,  or  grain  of  any  kind,  or  any 
trees,  herbage,  growing  grara.  hay  or  other 
T^etables.  etc.  Now,  although  the  miscon- 
duct described  In  the  complaint  Is  not  the 
mlscondnct  described  In  this  act  neverthe- 
less the  question  of  their  identity  was  color- 
ably  before  the  magistrate,  and  it  was  his 
duty  to  de(dde  It ;  and  under  the  rule  above 
formulated  he  Is  not  answerable  to  the  per- 
son Injured  for  his  erroneous  application  of 
the  law  to  the  case  that  was  before  him." 

[I]  By  *^oeBB  of  jurUKUctlon,"  as  distin- 
guished from  the  oitlre  absraice  of  jurisdic- 
tion, we  nnderstand  and  mean  that  the  act. 
thou^  within  the  graeral  power  of  the 
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Judge,  Is  Dot  authorised,  and  llierefore  void, 
with  respect  to  the  particular  case,  because 
the  conditions  which  alone  authorize  the  ex- 
ercise of  bis  general  power  in  that  particu- 
lar case  are  wanting ;  and  hence  the  judldal 
power  is  not  in  fact  lawfully  invoked. 

[I]  By  a  "colorable  cause,"  or  a  "colorable 
invocation  of  jurisdiction."  as  applied  to  cas- 
es like  the  Instant  one,  we  understand  and 
mean  that  some  person,  apparently  qualified 
to  do  so,  has  appeared  before  the  jostlce  and 
made  complaint  under  oath  and  la  writing, 
stating  at  least  some  fact  or  facts  which  eo- 
ter  into  and  may,  under  some  condition,  or 
In  co-operation  with  some  other  unstated 
fact  or  facts,  constitute  a  criminal  ofiTeDse, 
or  stating  some  fact  or  facts  which  bear 
some  general  similitude  to  a  fact  or  facts 
designated  by  law  as  constituting  an  oCTense; 
In  either  case,  calling  upon  the  justice  to 
pass  upon  their  Boffldency,  to  ^eit  the  pro- 
cess issued. 

[7,  •]  A  less  general  definition  is  not  prac- 
ticable, even  were  it  expedient,  and  what  we 
have  said  will  serve  to  illustrate  the  genml 
scope  of  this  requiremoit  Whether  It  is 
met  Is,  of  course,  a  question  of  law  for  the 
court ;  while  the  Issue  of  good  faith,  malice, 
or  corruption  Is  ordinarily  for  the  jury  to 
determine.  We  have  examined  all  the  deci- 
sions of  this  court  upon  the  general  question 
under  consideration,  and,  with  a  single  ex-  { 
ception,  find  none  In  conflict  with  the  nilt 
we  now  adopt 

In  Du(^WQrth  v.  Johnston,  7  Ala.  581,  tb« 
warrant  was  held  void,  because  the  affldarit 
charged  no  offense.  The  justice  was  not 
sued,  and  the  only  conclusion  was  that  tbe 
officer  wbo  executed  It,  and  the  party  who 
caused  it  to  be  Issued,  were  liable  In  tres* 
pass.  To  the  same  effect,  is  Grumpton  v. 
Kewman,  12  Ala.  199,  46  Am.  Dec.  2SL 

In  Sasnatt  v.  Weathers,  21  Ala.  674,  the 
suit  was  In  trespass  against  the  justice  and 
the  constable.  The  Justice  had  rendo^d  a 
judgm^t  for  costs  against  the  plaintiff  1b 
preliminary  proceedings  for  a  felony,  whldi 
he  had  absolutely  no  authority  to  do  In  any  i 
phase  of  the  case.  On  this  Told  jndgment  j 
he  Issued  an  execution—a  purely  mti^HerUl 
act.  The  writ  was  hdd  void,  and  tiie  jus- 
tice was  held  liable  for  Issning  It  and  the 
constable  for  ezecntlng  it  Hm  question  of 
llRbtllty  for  Judicial  action  was  not  vm- 
sented. 

In  Withers  t.  Goylea,  88  Ala.  820^  tbe 
mayor  of  Mobile  was  bold  UaUe  for  trespaie 
to  a  slave  whom  he  bad  In^rlaoned  nnder  an 
ordinance  "for  the  pnnUhment  of  vagranH 
and  disorderly  personiT*;  this  court  boldln;  | 
that  the  ordinance  was  applicable  only  to  j 
free  persons,  and  not  to  staves,  althon^  Hie 
word  **persons"  sometimes  Inclnded  slavea 
Inasmuch  ai  the  magistrate  was  called  upon 
to  construe  the  ordinance  as  to  Its  proper 
application  to  persons,  and  bis  dedston  of 
the  anestlon  was  a  jndldal  act  wlUi  a 
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ora»t0  fbondfttloii,  we  think  the  condiufoD 
that  he  was  liable  for  his  erroneous  ood- 
stmctloa  <ft  the  language  of  the  ordinance 
was  not  Jnatifled  on  principle,  and  ts  not 
supported  by  any  authority.  We  are  there- 
fore nnwillinc  to  follow  this  decision. 

In  Craig  t.  Bnmett,  32  Ala.  728,  the  mem- 
bers of  the  town  council  of  Cahaba  were  ex 
officio  Jnstioes  of  the  peace.  •  Sitting  as  a 
toicn  oounoU,  and  not  a*  moffUtrates,  tiiey 
convicted  the  plaintiff  of  an  oltense  within 
their  JurisdictltHi  as  magistrates,  and  order- 
ed him  to  be  imprisoned  In  default  of  pay- 
ment of  the  fine.  This  judgmoit  was,  of 
course,  fundamentally  void,  as  was  also  the 
town  dork's  warrant  of  arrest  Under  this 
pseudo-Judgment,  the  mayor  committed  plaln- 
tlff  to  the  custody  of  the  town  marshal,  and 
he  sued  mayor,  clerk,  and  marshal  for  the 
false  Imprisonment  There  was  here  no  Ju- 
dicial action,  and  liability  attached  as  a 
matter  of  course.  Comment  Is  unnecesaary; 
but  the  language  of  the  opinion  by  Walker, 
J.,  Is  worthy  of  notice:  "If  It  appeared  that 
the  fact,  npon  which  the  Jurisdiction  of  the 
council  over  the  matter  of  the  Imprisonment 
depended  was  judicially  considered  and  ad- 
Judged  by  the  council,  then  the  defendants 
would  not  be  liable  for  their  mere  error  of 
Judgment  Every  Judicial  tribunal,  invested 
with  authority  to  be  exercised  in  a  certain 
contingency,  has  authority  to  Inquire  and  as- 
certain whether  the  contingency  has  occurred. 
Where  jurisdiction  depends  upon  the  exist- 
ence of  a  preUminarv  fact,  there  is  authority 
to  decide  whether  that  fact  estistt.  A  court 
is  entitled  to  as  fall  protection  against  an 
error  of  Judgment  in  reference  to  the  exist- 
ence of  the  Jurisdictional  fact  as  in  refer- 
ence to  the  merits  of  the  suit"  (Italics 
ours.)  It  will  he  noted,  also,  that  no  dis- 
tinction is  recognized  between  superior  and 
Inferior  Judges.  The  loose,  If  not  inaccnrate, 
treatment  of  this  subject  in  some  of  tbe 
early  cases  to  well  Illustrated  by  the  citation 
of  this  case  in  support  of  the  conclusion 
reached  la  Withers  v.  Coyles,  supra,  with 
which  It  Is  evidently  wholly  Inconsistent 

In  Woodall  v.  McMillan,  88  Ala.  622,  the 
action  waa  trespass  for  a  false  Imprisonment 
affalnat  the  prosecutor  for  causing  a  Justice 
of  the  peace  to  Issue  a  warrant  of  arrest  for 
plaintiff  on  an  affidavit  diarglng  him  with 
the  commission  of  the  crtane  of  perjury  at 
HuntsvUle.  in  a  ne^ftbotiiv  oounty.  There 
being  no  jurisdiction  of  the  subiect-matter, 
the  warrant  waa  held  void,  and  the  prosecu- 
tor held  liable.  It  would  seem  that  the  Jiu- 
tJce  also  would  have  been  liable  under  the 
rule  we  annonnce. 

In  Heard  t.  Harris,  dS  Ala.  43,  the  prln- 
dple  of  the  rule  was  expressly  left  undecid- 
ed ;  Brldcell,  C.  J.,  saying:  "Whether  It  be 
true  or  not  the  personal  protection  the  max- 
IDO  [of  Judicial  exemption]  affords  Is  con- 
fined, when  the  authority  of  an  Inferior  Ju- 
risdictional officer,  like  a  Justice  of  the 
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peace,  la  drawn  in  question,  to  matters  with- 
in their  Jurisdiction,  or  whether  he  Is  ea- 
titled  to  protection  because  he  may  have 
erroneously  adjudged  he  had  Jurisdiction, 
and  whether,  at  his  peril,  he  adjudges  that 
question,  we  do  not  consider." 

In  McLendon  v.  A.  F.  L.  M.  Co.,  119  Ala. 
S18.  24  South.  721,  a  Justice  of  tbe  peace 
was  held  liable  for  falsely  certifying  an  ac- 
knowledgment to  a  deed;  the  grantor  not 
having  made  the  acknowledgment  uor  even 
appeared  before  the  Justice  for  the  purpose. 
Although  the  certificate  of  acknowledgment 
is.  under  our  decisions,  a  Judicial  act,  it  is 
manifest  that  it  was  here  without  any  color 
of  authority,  and  there  was  nothing  to  chal- 
lenge bis  Judicial  action.  Indeed,  It  was 
prima  facie  malidons  or  corrupt 

In  Crosthwait  v.  Pitts,  139  Ala.  421,  36 
South.  88,  the  same  conclusion,  on  the  same 
facts,  is  reaffirmed. 

In  the  recent  case  of  Earp  v.  Stephens.  1 
Ala.  App.  447.  55  South.  270,  a  JusUce  of  the 
peace  was  held  liable  tor  issotng  a  writ  of 
attachmmt  against  property  without  either 
afjldavit  or  bond.  Here  there  was  nothing 
to  provoke  inquiry,  and  not  even  a  colorable 
appeal  to  the  authority  exercised.  The  rul- 
ing Is  explained  by  Walker,  P.  in  perfect 
accord  with  the  Instant  case;  for  he  says: 
"It  Is  not  to  be  supposed  that  the  Legisla- 
ture Intended  that  the  official  should  have 
the  power  to  direct  sudi  a  summary  sdsnre 
of  property  without  even  a  colorable  attempt 
to  require  an  observance  of  the  precautions 
prescribed  to  prevent  tbe  issuance  of  the 
writ  in  cases  in  whldi  the  law  did  not  au- 
thorize it,  and  to  provide  the  prescribed 
means  of  Indemnity  for  an  abuse  of  the  ex- 
traordinary process." 

[I]  Applying,  now,  the  rule  of  lliUilUty 
above  stated  to  the  facts  of  the  present  case, 
we  are  of  the  opinion  that  tbe  afOdavlt  made 
before  the  defendant  as  a  Justice  of  the 
peace,  thou^  wholly  Insuffldoit  to  charge 
any  criminal  oOeuse,  or  to  Justify  the  Is- 
suance of  the  warrant  of  arre^  neverthtiesa 
was  clearly  an  attempt  to  charge  a  threat- 
ened criminal  trespass  on  affiant's  land.  And, 
stating  facts  whidi  were  elements  of  that  of- 
fense^ and  of  legal  significance  and  value  In 
its  proof,  a  colorable  case  was  presmtad 
whldi  fairly  Invoked  the  Justice's  Jodgmoit 
as  to  their  sufficiency  for  the  purpose  Intend- 
ed. The  issuance  of  the  warrant  was 'there- 
fore a  Judical  act,  Involving  hla  inquiry  and 
affirmative  conclusion  as  to  his  power  and 
authority  to  do  so,  for  which  he  cannot  be 
held  liable,  if  he  acted  in  good  faith.  It  fol- 
lows that  the  f^edal  plea  stated  a  good  de- 
fense to  the  comidalnt  aia  framed,  and  the 
demurrers  were  properly  overruled. 

[II]  Tbe  question  of  good  faith  on  the 
part  of  the  d^endant  Is  not  directly  pre- 
sented here  by  tbe  pleadings ;  but  we  deem 
it  necessary  to  any  clear  appreh«isl<»i  of 
the  rale  of  nonllabillt?  to  stats^  also.  Its 
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enentlal  limitations.  And  In  this  connection 
It  Is  to  be  noted  that,  since  the  law  will  al- 
ways prima  fade  impute  good  faith  to  ju- 
dicial action,  the  burden  Is  upon  the  plain- 
tiet,  in  a  case  like  this,  to  both  allege  and 
prove  the  want  of  It 
Aivllcatlon  for  rehearing  orermled. 

DOWDELL,  C.  J.,  and  SIMPSON,  AN- 
DERSON, and  SATRE,  JX,  concur.  Mc- 
CLELLAN,  J.,  concurs  In  the  conduBlon. 

MATFIEU),  J.  (dissenting).  On  rehear- 
ing, the  majority  decline  to  diange  the  deci- 
sion, but  do  change  the  <qtlnlon.  To  this 
changed  opinion,  I  prapcae  to  reply. 

This  opinion,  by  my  Brother  SOMER- 
VIIXE,  will  be  a  splendid  one  when  a  case 
arises  to  which  It  can  apply*  It  Is  not  ap- 
plicable to  the  case  at  bar,  but  Is  applicable 
to  cases  like  those  of  Grore  r.  Yan  Dnyn, 
44  N.  3.  Law,  6M,  48  Am.  Rep.  412,  and  Brad- 
ley T.  Fisher,  18  WaU.  886^  20  L.  Ed.  646.  I 
fiUly  concur  with  Brother  SOMBRVILIiB 
that  these  are  leading  American  cases,  and 
among  the  best  considered,  ttie  ablest 
Judges,  as  to  the  civil  llabQlty  of  Inferior 
judges  as  for  their  Judicial  actions.  There 
is  not  a  sentence,  a  line,  a  word,  in  the  opln- 
itms  of  those  two  cases  In  which  I  do  not 
concur ;  nor  do  I  think  that  there  was  error 
in  the  conclusion  or  dedsion  of  either. 

The  radical  and  controlling  dUferoice  be-, 
tween  these  cases  and  the  one  under  consid- 
eration is  that  the  former  were  actions  which 
sought  to  hold  a  Judge  of  an  Inferior  court 
liable  for  ^oneons  Judicial  actions;  while 
this  action  seeks  to  hold  the  Judge  liable  for 
a  void  and  unauthorized  mlniaterlal  act  If 
this  had  been  an  action  for  "an  erroneous 
or  corrupt  exercise  by  the  Justice  of  the  Ju- 
risdiction the  law  confers,"  then  the  opinion 
of  the  majority  would  be  applicable,  and  suf- 
ficient answer  to  the  contentions  of  appel- 
lant; but  the  fact  remains  unanswered,  and 
this  record,  and  the  statutes,  and  the  deci- 
sions of  this  and  other  courts,  declare  that  It 
la  not  auch  a  cas^  and  must  be  distinguished 
from  such. 

This  distinction  la  clearly  pointed  out  by 
Brickell,  J.,  In  the  case  of  Kelly  v.  Moore,  SI 
Ala.  364,  305.  It  Is  there  made  clear  that 
actions  like  that  there  nnder  consideration 
(which  was  exactly  like  this)  were  broi^ht 
under  the  statute,  nor  for  a  corrupt  or  erro- 
neous exercise  of  Jurisdiction  conferred  by 
law,  bnt  for  an  abuse  of  the  authority  of  the 
office,  in  acts  done  "under  color  of  office." 
In  the  case  stated,  Brickell,  J.,  treating  of 
the  wrong  complained  of,  says;  *'  'Under 
color  of  his  office,'  he  arrests  and  Imprisons 
the  plaintiff.  This  was  a  misdemeanor  at 
common  law,  and  a  tort  for  which  an  action 
could  have  been  maintained  against  the  Jus- 
tice. The  sureUes  on  his  official  bond  would 
not,  at  common  law,  hare  been  liable  for  this 
tort  The  malfeasance  of  their  principal,  of 


which  mtefeaaance  could  not  also  be  predi- 
cated, was  not  within  the  scope  of  their  obli- 
gation. Governor  t.  Hancock,  2  Ala.  728; 
McEIhaney  v.  GUleland,  30  Ala.  183.  This 
was  deemed  a  defect  In  the  common  law,  and 
to  cure  it  the  statute  now  extends  tbe  lia- 
bility of  sureties  on  official  bonds  to  Injuries 
from  wrongful  acts  done  by  the  officer  under 
color  of  his  efflce,  as  well  as  to  the  nonper> 
formance  or  negligent  performance  of  offldal 
duty.  R.  O.  I  m" 

The  gravamen  of  the  complaint  in  this 
case,  to  quote  exactly.  Is  as  follows:  TThe 
said  Douglass  did,  under  color  of  his  office 
as  sudi  Justice  of  tbe  peace,  cause  the 
plaintiff  to  be  illegally  arreted,  by  whidi  he 
was  deprived  of  his  liberty  for  a  long  time," 
ete.  No  complaint  whatever  Is  made  of  any 
Judicial  action  on  tbe  part  uf  t2ie  Justice, 
whether  erroneous  or  oormpt  It  Is  a  min- 
isterial act,  done  under  cotor  ot  oflBce;  of 
wlilch  complaint  la  made ;  and  for  such  tbe 
statute  makes  the  Justice  and  his  official 
bondsman  liable. 

It  is  true  that  the  Justice  and  the  mxttj 
attunpted  to  defend  against  this  action  by 
pleading  that  the  acts  of  the  Justice  were 
"Judicial."  and  that  therefore  nether  he  nor 
the  surety  was  liable  civilly  for  dam^es 
conseqaent  upon  sodi  acts.  But  the  trouble 
as  to  this  plea  was  that  it  set  out  the  war- 
rant issued  by  the  Justice,  and  nnder  whldi 
the  plaintur  was  arrested  and  imprisoned, 
which  warrant,  as  Brother  SOMERVILX£ 
very  correctly  holds,  was  void  on  Its  face. 
In  Issuing  this  warrant,  the  justice  no  more 
acted  Judicially  than  did  tbe  constable  who 
executed  It;  both  were  equally  ministerial 
acts,  and  the  two  officers  are  equally  liable 
as  for  arrests  made  under  the  writ,  if  In 
fact  and  in  law  It  Is  absolutely  void. 

A  Justice  of  the  peace.  In  both  dvil  and 
criminal  proceedings  before  him,  acts  both 
Judicially  and  ministerially;  and  as  for  his 
Judicial  acts,  if  within  his  Jurisdiction  or 
"colorably  so,"  as  stated  by  Justices  Beasley 
and  SOMERVILLE.  he  Is  not  dvlUy  liable, 
though  tbe  acts  are  both  erroneous  and 
'Corrupt;  but  as  for  his  ministerial  acta 
which  are  void  and  wholly  unwarranted  by 
law,  he  is  dvllly  and  personally  liable,  was 
80  under  the  English  common  law,  is  so  un- 
der all  American  common  law,  and.  together 
with  his  official  bondsmen,  is  In  this  state 
made  liable  by  statute.   51  Ala.  865,  386. 

A  Justice,  In  criminal  proceedings,  in  hair- 
ing complaints,  taking  affidavits,.  «'th mining 
witnesses  to  determine  whether  or  not  any 
offense  has  been  committed,  and  If  so.  what 
offense,  and  who  is  probably  guilty  thereof, 
acts  Judicially,  just  as  he  does,  on  the  hear- 
ing or  tbe  trial,  when  the  accused  Is  brou^t 
before  him;  and  if  the  justice  errs  In  such 
matters  he  is  not  dvllly  liable  to  any  party 
Injured  by  reason  of  his  error,  as  long  as  he 
acts  wUhln  his  jurisdiction  as  Justice.  But 
When  he  ondertakea  the  Issuing  of  a  warrant 
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of  amrt  which  commands  and  seoires  the 
arrest,  and  possibly  the  imprisonment,  of 
the  person  charged  he  quoad  hoc  acts  minis- 
terially; and  If  he  Issues  a  warrant  which 
Is  abaolutely  Told  on  Its  face,  or  a  warrant 
which  la  Talld,  but  ^ot  authorized  by  law  to 
be  Issued  by  the  Justice  in  that  particular 
ease,  be  la  dvUly  Uable;  Just  as  a  private 
dtlsen  would  be  If  he  Issued  ancb  a  process, 
and  thus  jwocnred  wrongful  arrests  and  Im- 
prisonment Tmm  such  liability,  Qie  Justice 
cannot  hide  boieath  bis  Judidid  ermine. 

The  effect  of  onr  statnte  Is  to  make  also 
liable  the  offldal  bondsmen  of  the  Justice 
for  all  such  anlawful  and  unwarranted  acts 
done  "under  eolor  of  office.**  It  la  the  "color 
of  office^  alone  that  makes  the  bondsmen 
liable,  and,  of  course  they  are  not  liable  if 
the  principal  la  iwt  so  liable.  "Color  of  of- 
fice" is  necessaiy  to  render  the  surety  liable 
as  for  ministerial  actSt  as  w6U  as  Is  "color 
of  Jurisdiction"  to  excuse  the  Justice  as  for 
Jadld^  acta. 

The  law  la  wen  stated  1^  the  Supreme 
Court  nf  New  York,  In  the  case  of  BIytbe 
V.  Tompkins,  2  Abb.  Prac.  (N.  T.)  472:  "The 
defendant  having  Jurisdiction  to  Issue  war- 
rants  for  the  apprehension  of  persons  for 
violating  the  provisions  of  the  'act  to  prevent 
Intemiwrance,  pauperism,  and  crime'  could 
not  be  made  liable  In  a  civil  action  for  de- 
ciding that  a  warrant  should  issue  on  Insuffi- 
cient evidence.  In  determining  whether  there 
was  sufficient  evidence  to  authorize  the  Ib> 
snlng  of  a  warrant,  he  acted  Judicially;  and 
he  is  not  liable  while  thus  acting,  even  if 
he  ecreA  in  Judgment  Horton  v.  Anchmoody, 
7  Wend.  200;  Tompkins  v.  Sands.  8  Wend. 
462  [24  Am.  Dec.  46] ;  tPeople  v.  Collins]  19 
Wend.  56 ;  [Harmon  v.  Brothersoa]  1  Denio, 
637,  540;  [Houghton  v.  Swarthout  1  Denlo] 
690;  Payne  v.  Barnes,  B  Barb.  467 ;  [Weaver 
T.  Devendorf]  8  Denlo,  117;  [People  v.  Sup'rs 
of  Chenango  County]  11  N.  T.  673.  But  In 
maMng  the  warrant  and  delivering  It  to  the 
officer  he  acted  ministerially.  Rogers  v.  Mul- 
liner,  6  Wend.  697,  60a  [22  Am.  Dec.  646],  8 
Wend.  [24  Am.  Dec.  46] ;  Van  Renselaer  v. 
Witbeck,  7  N.  Y.  521;  Houghton  v.  Swart- 
bout,  1  Denlo,  589.  'Where  ministerial  duty 
Is  violated,  the  officer,  although  for  most  pur- 
poses a  Judg^  Is  still  civilly  liable  for  such 
misconduct'  Wilson  r.  Mayor  of  N.  Y.,  1 
Denlo,  699  [48  Am.  Dec.  719] ;  Barb.  Or.  Tr. 
429,  430,  and  cases  cited.  The  main  question 
to  be  decided  Is  whether  the  warrant  Is  void 
on  its  face.  If  it  is,  then  It  will  not  protect 
the  defendant,  although  he  acted  In  good 
faith,  end  was  authorized  by  the  evidence 
before  htm  to  Issue  a  valid  warrant" 

The  distinction  between  Judicial  and  min- 
isterial acts,  and  the  liability  as  for  each, 
is  observed  by  all  the  text-writers  and  tu 
all  the  decisions  upon  the  subject  See  Words 
and  Phrases,  Ministerial  Acts,  which  collects 
the  decisions.  The  same  distinction  between 
the  two  kinds  of  acts  of  the  Justice*  and 


his  liability  for  each,  has  been  repeatedly 
recognized  by  this  court  "Justices  are  not 
liable  for  their  Judicial  acts,  howevw  wro- 
neons,  and  there  can  be  no  Inquiry  as  to  the 
motive  for  such  acts.  Oolemaa  v.  Roberts, 
118  Aku  828,  21  South.  449  [86  L.  R.  A.  S4, 
B»  Am.  St  R^  111];  [Heard  Harris]  68 
Ala.  48;  McLendon's  Qase^  119  Ala.  618,  24 
South.  721;  Irion  v.  Lewis,  66  Ala.  ISa  But 
they  and  tb^  aureUes  are  IlaUe  for  their 
wrongful  minlstolal  acts  dcme  under  color 
of  <riBce.  Coleman  v.  Roberts,  supra;  Mc- 
Lendon's Case,  supra;  Kelly  t.  Moor^  61 
Ala.  864;  BCasoa  v.  Crabtree^  71  Aki.  479.  A 
Justice  <lt  the  peace  who  affixes  an  offlckd 
certificate  of  acknowledgment  to  a  deed, 
whldi  is  false  aiUl  fraudulent,  Is  guilty  of 
a  gross  usurpation,  for  which  he  Is  liable 
on  his  offldol  bond  to  the  party  injured. 
McLendon's  Case,  supra.  Where  a  Justice 
of  the  peace  commits  a  wrong  under  color 
of  this  office,  which  Is  a  usurpation  of  Judi- 
cial authority,  he  will  not  be  protected  from 
responsibility  on  bis  bond  because  he  acted 
in  a  Judicial  capacity.  Id.;  Heard  v.  Har- 
ris, 68  Ala.  47;  Woodruff  v.  Stewart,  68 
Ala.  216."   4  Mayf.  Dig.  2. 

If  the  action  In  this  case  had  been  based 
sol^y  upon  a  Judicial  act  of  the  Justice;  then 
the  opinions  of  the  majority  (original,  and 
that  on  the  rehearing)  would  be  fipplicable, 
or,  at  least  "colorably"  applicable;  but  the 
action  Is  for  an  unauthorized  and  lll^al 
ministerial  act  done  "under  color  of  office." 
H«ice  the  majority  opinions  are  not  "color- 
ably"  applicable  to  the  case  in  hand. 

So  far  as  I  know,  but  few  courts  or  Judg- 
es, during  the  last  cesxtury,  have  doubted  or 
denied  the  soundness  of  the  proposition  that 
an  action  will  not  lie  against  a  Judge  for 
a  wrongful  commitment  nor  for  an  errone- 
ous Judgment  nor  for  any  other  act  perform- 
ed or  done  by  him  In  his  "Judicial  capacity." 
Such  absolution  or  exemption  from  liability 
Is  necessary  to  the  independence,  If  not  to 
the  very  existence,  of  the  Judiciary,  as  its 
sole  duty  Is  to  pass  upon  and  determine  the 
rif^ts  and  liberties  of  the  citizens,  among 
themselves*  and  as  between  them  and  the 
state,  and  If  Judges  are  to  be  held  liable  for 
their  erroneous  decisions  we  will  soon  have 
no  judges,  or,  if  any,  they  will  all  be  bank- 
rupts. Cases  Involving  great  Interests,  and 
the  liberties  and  even  the  character  of  prom- 
inent parties,  exciting  the  deepest  feelings 
and  prejudices,  are  constantly  being  det^ 
mined  by  the  courts.  In  such  cases,  there  is 
often  greet  conflict  In  the  evidence,  and  great 
doubt  as  to  the  law  which  should  control 
the  decision,  Unxmslng  npoD  the  Judges  tiie 
sever^t  tests  of  labor,  care*  and  of  painstak- 
ing consciousness  of  responsibility.  And 
often,  In  such  cases,  the  losing  party  feels 
the  keenest  disappointment  and  therefore 
the  more  readily  looks  to  anything,  rath» 
than  to  the  reasoning  or  the  soundness  of  ttie 
decision  against  hln^  to  explain  the  action 
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of  the  Judge  or  Jadgea  who  dedcte  against 
him.  This  Intensified  feeling  of  disappoint- 
ment often  finds  vent  in  Imputations  against 
the  character  of  the  judges  or  of  the  court 
rendering  the  decision.  This  results,  not  al- 
ways from  bad  motives  of  litigants,  any  more 
than  from  the  bad  motives  of  the  Judges  or 
courts  rendering  the  dedslons,  but  is  proba- 
bly largely  due  to  the  Imperfection  of  human 
nature.  If  an  action  would  lie  for  the  wrong- 
ful decision  of  a  Judge  under  such  condi- 
tions, when  the  passions  and  prejudices  of 
litigants  are  thus  fired  by  disappointment, 
many  litigants  would  not  hesitate  to  ascribe 
any  motive  or  character  to  the  act  or  deci- 
sion which  was  against  them,  their  Interest, 
liberty,  or  character,  such  Is  the  frailty  of 
human  nature.  For  this  reason,  the  law  has 
seen  fit  to  provide  that  Judges  shall  not  be 
liable  for  their  Judicial  acta,  though  done 
corruptly  and  maliciously. 

As  was  said  by  Justice  Field,  In  Bradley 
T.  Fisher,  13  WalL  350,  20  L.  Ed.  646:  "In 
this  country,  the  Judges  of  the  superior 
conrts  of  record  are  only  responsible  to  the 
people,  or  the  authorities  constituted  by  the 
people,  from  whom  they  receive  their  com- 
missions for  the  manner  In  which  they  dis- 
charge the  great  trusts  of  their  offlce.  If  in 
the  exercise  of  the  powers  with  which  they 
are  clothed  as  ministers  of  Justice,  they  act 
with  partiality,  or  malldously,  or  corruptly, 
or  arbitrarily,  or  oppreeslTely,  they  may  be 
called  to  an  account  by  Impeachment  and  sus- 
pended or  removed  from  offlce.  In  some 
states,  they  may  be  thus  suspended  or  re- 
moved without  Impeachment  by  a  vote  of  the 
two  houses  of  the  Legislature." 

The  only  liability  that  attaches  to  an  er- 
roneous Judicial  act  is  when  there  is  clearly 
no  Jurtodictlon  of  the  subject-matter,  when, 
of  course,  any  asserted  authority  Is  obvious- 
ly usurped,  and  if  the  want  of  authority  is 
known  to  the  Judge  no  excuse  is  permissible: 
but  the  manner  in  which,  and  the  extent  to 
which,  the  Jurisdiction  shall  be  exercised  are 
Questions  peculiarly.  If  not  exclusively,  for 
the  itetermlnatlon  of  the  Judge. 

Justice  Field  (13  Wall.  353,  20  L.  Ed.  646) 
Quotes  from  the  English  Justice,  Blanc,  that 
there  Is  "a  ntaterlal  distinction  between  a 
case  where  a  party  comes  to  Bn  erroneous 
ooDClnslon  In  a  matter  over  which  be  has  Ju- 
risdiction and  a  case  where  he  acts  wholly 
without  Jurisdiction;"  and  goes  on  to  say 
that  Judge  Blanc  "held  that,  where  the  sub- 
ject-matter was  within  the  Jurisdiction  of 
the  Judge,  and  the  conclusion  was  erroneous, 
although  the  party  should,  by  reason  of  the 
error,  be  ^titled  to  have  the  conclusion  set 
aslde^  and  to  be  restored  to  bis  former  rights, 
7et  be  WM  not  mtltled  to  claim  compensa- 
tion In  damages  for  the  Injury  done  by  such 
erroneous  conclusion,  as  if  the  court  had 
proceeded  without  any  Jurisdiction." 

While  the  immunity  from  liability  of  Judg- 
es as  for  Judicial  acts  Is  almost  absolute,  no 
audi  Immunity  exists  aa  for  thdr  minWerlsl 


acts.  As  to  such  latter  class  of  acta.  Judges 
are  liable.  Just  lil£e  all  other  public  officers; 
and  to  protect  the  people  against  the  oppres- 
sion of  offlCCTs  statutes  have  been  Miacted 
requiring  certain  officers  to  execute  official 
bonds,  conditioned  to  pa^  all  such  damages 
as  may  result  to  the  people  or  to  the  state 
If  the  officer  shall  not  faithfully  perform  and 
discharge  the  duties  of  the  office.  Among 
the  office  roQuired  to  give  such  bonds  are 
Justices  of  the  peace  and  probate  ludges. 
While  they  and  thdr  bondsmen  are  not  lia- 
ble as  for  acts  which  are  strictly  Judicial,  if 
done  wltbin  their  Jurisdiction,  they  are  lia- 
ble as  for  the  ministerial  acta,  as  sucti.  Just 
as  are  sheriffs  or  other  officers. 

The  distinction  which  I  have  endeavored 
to  draw  between  "Judicial  acts"  and  "mlals- 
terial  acts"  is  clearly  observed  by  all  the 
cases  dted  and  relied  upon  by  the  majority. 
The  case  of  Bradley  v.  lusher,  supra,  which 
the  majority  say  Is  the  leading  case,  was  bas- 
ed solely  upon  "Judicial  acts"  by  reason  of 
the  "willful,  malicious,  oppressive,  and  tyran- 
nical acts  and  conduct"  of  a  Judge  in  depriv- 
ing the  plaintiff  of  the  right  to  practice  law; 
that  Is,  in  disbarring  the  plaintiff  from  such 
practice.  The  other  leading  case  relied  upon 
la  the  New  Jersey  case  quoted  from  at  length. 
While  the  facts  in  that  case  are  very  similar 
to  those  In  the  case  at  bar,  It  Is  clearly  dis- 
tinguishable from  this  upon  the  sole  ground 
of  judicial  action  and  ministerial  actloo. 
There  was  no  question  in  that  case  as  to  the 
validity  of  the  warrant  of  arrest,  but  only 
as  to  whether  it  was  lawfully  issued  under 
the  affidavit  and  the  evidence  before  the  Jus- 
tice when  he  Issued  It  The  affidavit  is  set 
out  in  that  case,  but  the  warrant  is  not;  but 
the  statement  of  facts  says  that  the  Justice 
thereupon  'Issued  his  warrant  in  the  ordi- 
nary fomL"  If  the  warrant  in  that  case  had 
been  void,  as  It  was  in  this,  the  Justice  woald 
have  been  held  liable  under  the  opinion  there 

Chief  Justice  Beasley,  In  the  case  so  mucb 
relied  upon  and  cited  by  the  majority  (44  N. 
J.  Law,  660,  43  Am.  Rep.  412),  says:  "If  a 
magistrate  should,  of  his  own  motion,  with- 
out oath  or  complaint  being  made  to  him,  on 
mere  hearsay,  issue  a  warrant  and  cause  aa 
arrrat  for  an  alleged  larceny,  it  cannot  be 
doubted  that  the  person  so  Illegally  Imprison- 
ed could  seek  redress  by  a  suit  against  such 
officer.  It  would  be  no  1^1  answer  for  the 
magistrate  to  assert  that  be  had  a  general 
cognizance  over  criminal  ofltrases;  for  tbe 
conclusive  reply  would  be  that  this  parttcs- 
lar  case  was  not,  by  any  form  of  proceedins, 
put  under  his  authority." 

So  In  the  case  at  bar,  if  the  Justice  had  is- 
sued a  proper  warrant  for  "a  trespass  after 
warning,"  or  for  a  threatened  breach  of  tbe 
peace,  then  his  liability.  If  any,  would  hare 
been  as  for  a  Judicial  act;  but  the  warrant 
he  Issued  was  absolutely  void,  diarglng  oo 
criminal  offense  known  to  God  or  man;  aad. 
had  he  taken  a  proper  affidavit  and  fully  ex- 
amined the  affiant  and  hla  witness  under 
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ofttb,  and  th^  evidence  lud  shown  condn- 
alveljr  tliat  a  dozen  criminal  offuiaes  bad 
been  committed,  and  that  the  person  arrest- 
ed was  Bnllty  itf  all,  t&ls  would  not  bare 
warranted  btm  In  issuing  a  warrant  void  on 
its  face,  and  wbicb  was  intended  to,  and 
did,  procure  tbe  arrest  and  imprisonment  of 
this  plaintiff.  Suppose  tbe  affldavlt  or  otber 
proof  before  tbe  jnstlce  sbould  sbow  tbe  of- 
fense of  larceny,  this  would  .not  authorize 
tbe  issuance  of  a  valid  warrant  diarging 
nuirder,  and  would  certainly  not  authorize 
or  lustity  tlie  issuing  of  a  Toid  warrant. 

But  tbe  justice  in  this  case  is  In  a  worse 
condition;  the  affidavit  he  took  was  as  void 
as  his  warrant,  and  be  ftiled  to  examine 
any  witness  before  Issuing  the  warrant,  as 
the  statute  directs,  but  proceeded  tb  issue  an 
absolutely  void  warrant,  and  now  attempts 
to  escape  liability  by  hiding  under  his  Judi- 
cial robes  as  for  this  unwarranted  and  il- 
legal ministerial  act  of  issuing  a  void  war- 
rant, and  then  directing  the  sheriff  or  con- 
stable to  arrest  and  Imprison  the  plaintiff 
under  this  void  process  Issued  by  him,  thas 
depriving  the  i^Ialntlff  of  his  llboty  without 
due  process  of  law,  and  rendering  the  sher- 
iff or  constable  absolutely.  liable  for  obeying 
bis  orders  and  executing  his  process,  as  the 
law  directs  such  executive  officer  to  do. 

What  was  said  by  the  Suprame  Oourt  of 
New  York,  in  Blyfhe  v.  Tompkins,  2  Abb. 
Praa  472,  la  very  appropriate  here.  Tbe  of- 
ficer who  issues  or  executes  process  must  see 
ttaat  it  is  valid  on  its  face,  or  he  is  liable  for 
bis  acts  under  It  Tbe  law  does  not  throw 
any  protection  around  an  cfScer  or  person 
who  attempts  to  arrest  by  an  illegal  warrant. 

Tbe  writ  or  warrant  must  not  be  deficient 
In  the  frame  of  it  It  must  at  least  be  law- 
ful on  its  face.  It  would  be  strikingly  nn- 
Jnst  to  bold  (me  offlcor  liable  for  a  ministe- 
rial act  in  executing  process,  but  excuse  the 
officer  who  Issued  It  who  was  charged  with 
tbe  duty  and  was  under  bond  to  Issue  it  cor- 
rectly. Tbe  latter  is  presume  to  be,  and 
sbould  be,  more  competent  to  judge  ot  the 
validity  of  tlie  process  which  Ite  hlmaelf  is- 
snea  than  tbe  tbrmer,  wbose  duty  tbe  law 
makes  it  to  execute  all  process  Issued  by  tbe 
latter.  It  tbe  justice  acted  judicially  In  is- 
suing  the  warrant  there  migbt  be  some  force 
In  tbe  reasoning  of  the  majority  opinion;  but 
aa  all  the  authorities,  inriudlng  our  own. 
bold  this  act  to  be  a  ministerial  one,  I  can- 
not see  how  tbe  judicial  Immunity  can  pro- 
tect tbe  Justice  as  to  this  act 

A  Justice  who  renders  an  erroneous  or  void 
Judgment  and  sentoice  may  not  be  liable 
tberefor  If  the  subject-nutter  aud  the  party 
were  witAln  and  under  his  jurisdiction;  but 
If,  In  addition  to  that  be  issuea  a  void  mlt- 
timna,  committing  tiMi  dtfendant  to  jail,  or 
to  tbe  wlilpptaig  post  or  to  be  bung,  aa  a 
jostiGe  oiue  did  in  this  stete,  and  the  mlt- 
timas  sbould  be  executed,  I  apprehend  there 
would  be  no  doubt  as  to  his  liability  as  tor 
tbla  act  The  same  is  true  as  for  bis  render- 


ing a  void  judgment  in  a  dvil  actlcm.  He 
mls^t  not  be  liable  if  the  judicial  act  was 
wltbbi  bis  Jurisdiction,  or  "colorably"  so,  if 
yon  please  to  so  term  it;  but  If  he  should 
thereafter  issue  a  void  execution,  and  tbe 
defendant's  pnqjwrty  should  be  sold  thereun- 
der wrongfully,  I  aKvehend  that  there  would 
be  no  doubt  as  to  bis  liability  in  that  in- 
8tanc&  ^e  issuance  of  a  warrant  upm  af- 
fidavit or  other  ex  parte  Judicial  examination 
as  to  probability  of  guilt  Is  as  much  a  minis- 
terial act  as  is  the  Issuance  of  an  execution 
or  mittimus  after  trial  and  judgment 

It  was  the  warrant  that  caused  the  anraet 
and  imprisonment  of  the  plaintiff  in  this 
case,  not  the  void  affidavit  nor  the  failure  to 
examine  affiant  or  other  witnesses  before 
ite  Issuance,  or  before  any  erroneous  Judi- 
cial Judgment.  If  the  warrant  was  void,  as 
tbe  court  holds  it  was.  It  could  not  be  cured 
because  tbere  was  a  sufficient  affidavit  or 
preliminary  proof,  and,  if  so,  certainly  It  was 
not  cured  because  there  was  a  void  affidavit 
and  no  preliminary  examination  of  witness- 
es, as  tbe  stetute  contemplates  and  provides 
for. 

To  my  mind,  the  only  plausible  theory  up* 
on  which  the  decision  and  conclusion  of  the 
majority  can  rest  Is  upon  one  thus  far  not 
suggested,  though  two  opinions  have  thus 
far  been  written.  That  plausible  theory  Is 
that  tbe  affidavit  and  warrant  are  not  void, 
but  valid,  or  at  worst  merely  irregular  or 
voidable  only;  but  tbe  trouble  with  this  the- 
ory Is  that  It  runs  counter  to  both  the  facte 
and  tbe  record  In  this  case,  as  well  as  to 
scores  of  decisions  of  this  court  and  to  hun- 
dreds. If  not  to  thousands,  of  those  of  other 
courts.  Many  of  these  are  dted  In  tbe  opin- 
ion of  Justice  SOMBRVILI/B,  and  many  in 
the  brief  of  the  appellant  I  will  cite  here  only 
a  few,  In  which  others  are  dted,  showing 
beyond  doubt  that  both  the  affidavit  and  tbe 
warrant  are  absolutely  void  for  all  or  any 
purposes!'  Duckworth  v.  Johnston,  7  Ala. 
578;  Crumpton  v.  Newman,  12  Ala.  199,  46 
Am.  Dec.  251;  MUes  t.  Stete,  94  Ala.  106. 
11  South.  403;  Johnson  v.  State,  82  Ala.  29. 
2  South.  466:  Monroe  v.  State,  187  Abi.  88, 
34  South.  882;  Butler  v.  State,  130  Ala.  127, 
80  South.  838. 

Any  doubt  that  I  might  otherwise  have 
upon  the  questlonB  whether  or  not  this  war^ 
rant  was  void  on  ite  face,  and  wbetber  this 
court  sbould  now  decide  the  inquiry  affirma- 
tively and  reverse  the  case,  is  removed  by 
what  Chllttm,  C.  J.,  said  of  a  warrant  which 
much  more  nearly  approached  validity,  or 
was  mudi  more  "eotorabl^'  of  jurisdiction, 
than  this  one.  In  that  caae^  the  great  COdef 
Justice  said:  "la  the  warrant  in  this  case 
void  upon  its  face?  Does  it  show,  upon  its 
tace,  that  the  Justice  liad  no  Jurlsdicdon  of 
tbe  eomi^aint  tbe  substance  of  whieb  tlw 
law  requires  ahould  be  stated  in  tt?  Code,  | 
8841.  Upon  our  first  examination,  we  thought 
It  was  not  void,  but  informal  merely.  Up- 
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on  having  our  attention  more  particularly 
called  to  It  by  tlie  counsel  for  the  prisoner, 
we  are  fully  satisfied  that  our  first  Impres- 
sion was  wrong,  and  that  It  la  wholly  Toid. 
*  *  *  The  warrant  in  this  case  appears, 
upon  its  face^  to  be  predicated  npon  the  affl* 
daTit  of  Mary  Nolea,  wife  of  the  prisoner, 
which  merely  states  that  she  'Is  afraid  that 
her  husband,  Joseph  Noles,  of  said  county, 
laborer,  will  beat,  wound,  malm  or  kill  her, 
or  do  her  some  bodily  hurt*  It  sets  forth 
no  other  cause  of  complaint,  than  In  the  re- 
cital of  this  oaQi,  and  proceeds  these  are 
therefore  to  command  you,*  etc.  This  stat- 
ute being  In  restraint  of  liberty,  and  penal* 
must  be  stelctly  conatmed ;  that  Ist  It  may 
not  be  enlarged,  by  conatru^lon,  beyond  ttie 
plain  tanport  of  the  terms  in  which  it  la 
concbed.  We  are  aware  that  this  looks  like 
a  technical  ground  upon  which  to  reverse  a 
cause  of  this  grave  Importance;  but  it  is 
our  duty  to  decide  the  law,  irrespective  of 
consequences,  and  being  satisfied  that  the 
warrant  is  void  we  have  no  altematlTe  but 
to  reverse  the  sentence  and  remand  the 
cause,  that  the  prisoner  may  be  again  tried.** 
Nolea  T.  State,  24  Ala.  696.  607. 

To  recapitulate:  The  error  of  the  ma- 
jority Is  tjiat  tiiey  treat  the  case  as  if  the 
act  of  the  justice  complained  of  was  a  ju- 
dicial one,  when  clearly  It  was  a  ministerial 
one.  It  was  not  the  taking  of  the  void  af- 
fidavit that  injured  and  damaged  plalnttff, 
and  it  was  not  of  that  he  complained.  It 
was  issuing  the  void  warrant  and  placing 
it  in  the  hands  of  the  executive  officer  by  the 
judicial  ofllcar,  which  caused  plaintiff's  ar- 
rest and  Incarceration.  This  was  minis- 
terial and  not  judicial,  though  done  by  a 
iuAso  or  Justice  of  the  peac&  If  a  suffi- 
cient affidavit  would  not  have  saved  him 
from  liability  aa  for  this  wrongful  and 
void  ministerial  act,  then  certainly  a  void 
thou^  colorable  one  ooTild  not  Ifhtbe  only 
wrong  here  complained  of  had  been  a  Judi- 
cial act  I  would  not  contend  that  this  jus- 
tice was  civilly  liable;  nor  do  I  understand 
that  plalntUTs  counsel  has  ever  so  contended. 
It  Is  liability  for  a  void  ministerial  act  that 
is  sought  to  be  enforced,  a  right  so  far  aa 
the  surety  Is  concerned,  that  is  given  by 
statute;  and  I  do  not  think  that  the  court 
ought  to  thus  take  it  away. 

Justices  of  the  peace  an^  their  sureties 
are  not  the  only  officers  or  parties  the  stat- 
ute makes  liable;  but  it  extends  the  lia- 
bility to  other  judges,  and  has  been  enforced 
by  this  court  ev^  against  probate  judges. 
In  the  case  of  Grider  v.  Tally,  77  Ala.  422, 
64  Am.  Rep.  65,  this  court  drew  clearly  the 
distinction  I  am  trying  to  draw  here  betwem 
Judicial  and  ministerial  acta,  and  defined  the 
liability  of  the  officers  and  their  sureties  as 
for  each.  This  court  in  that  case  said:  "It 


Is  an  unquestioned  rule,  founded  on  the 
public  t)eiiefit  the  neceesl^  of  maintaining 
the  ind^eadence  of  the  judiciary,  and  its 
uutrammeled  action  In  the  administration  of 
justice,  that  a  judge  cannot  be  hdd.  to  an- 
swer in  a  dvil  suit  for  doing,  or  omitting  or 
refusing  to  do,  an  official  act  In  the  exer- 
cise of  Judicial  power.  His  responsibility 
for  the  manner  in  which  he  dlBChargea  the 
high  trusts  committed  to  him  is  to  the  sov- 
ereignty from  whom  he  derives  bis  authori- 
ty. It  is,  also,  an  undisputed  rule  tbat  an 
officer  who  is  charged  with  the  performance 
of  minlstwlal  duties  la  amenable  to  the  law 
for  his  conduct  and  is  liable  to  any  party 
spedally  Injured  by  his  acts  of  mlsfesBsnrp 
or  nonfeasance^  "Wlien  the  law  asalgiis  to  a 
Judtdal  officer  the  performance  ot  ministe- 
rial acts,  he  la  as  re^nsible  for  the  manner 
in  which  he  performs  them,  or  for  ne^ect- 
ing  or  rising  to  perform  than,  as  if  no 
judicial  foncttona  wm  Intmsted  to  falm. 
The  boundary  of  his  Judicial  character  la  tbe 
line  that  nutrka  and  deffiiea  bia  exoiiptioa 
ftom  dvU  liability.  Our  law,  oi^;anic  and 
statutory,  confers  on  the  probate  judge  large 
judicial  powers,  and  thwe  is  also  assigned 
to  him  the  performance  of  many  acta  mere- 
ly ministerial;  he  is  both  a  judicial  and  a 
ministerial  officer.  In  Thompson  v.  Holt  52 
Ala.  491,  It  is  observed:  'A  bond  was,  by 
legislation,  demanded  from  him  aa  a  guar- 
an^  for  diligence  and  fidelity  In  the  per- 
formance of  his  ministerial  duties,  as  It  is 
exacted  from  other  mere  mlnlgterlal  offlcera. 
It  Is  not  a  guarauty  for  his  Integrity  and 
fidelity  as  a  Judge.  For  tills  no  other  se- 
curity is  demanded  from  him  than  that  de- 
manded from  all  other  judicial  officers— his 
official  oath,  and  tbe  sense  of  responsibility 
which  the  power  and  dignity  of  the  office  in- 
spire. The  official  bond  stands  as  an  ind«n- 
nity  against  his  erroni,  or  his  willful  mis- 
conduct as  a  ministerial  office  only,'  etc" 


STA^  ex  rsL  VANDIVBE  t.  BUBKB. 
(Supreme  Court  of  Alabama.    Dec  21,  1911. 

Rehearing  Denied  Feb.  17, 1912.) 
1.  JuDOBB  (J  4*)— Statb  Ooubts— QnAunc*- 

TIONS  OP  JUDGE  OF  COUNTT  COUBT. 

CoDat.  1875,  art  6,  {  14,  provided  that  the 
judges  of  the  Supreme,  drcolt  and  city  courts 
■hall  be  learned  in  the  law.  Tbe  corresponding 
provision  of  Const  1901,  {  154,  regoirea  chan- 
cellors and  Judges  of  all  courts  of  record  ex- 
cept Judges  of  probate  courts  to  be  learned  is 
the  law,  and  section  139  provides  that  the  judi- 
cial power  of  tbe  state  shall  be  vested  in  the 
Senate  sitting  as  a  court  of  impeadunuit  tiie 
Supreme  Court,  circuit  chancery,  and  probate 
courts,  and  such  inferior  courts  as  the  Legis- 
lature may  establish,  and  such  persons  as  may 
be  .by  law  vested  with  powers  of  a  Judicial  na- 
ture. Prior  to  the  adoption  of  that  Conttita- 
tlon,  the  Legislature  had  often  made  Judges  ^ 
probate  courts  ex  officio  Judges  of  the  coontr 
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court,  altboDzh  they  were  not  learned  in  the 
law.  BM  tbat,  u  GouBtitiitions  ahoold  be 
coDstmed  in  the  light  of  conditions  existing  at 
the  time  of  their  adoption  and  the  judicial  ois- 
tory  of  the  Btate*  section  154  did  not  inhibit  the 
Legislttnre  from  reaoiring  jndges  of  probate 
courts  to  act  as  jadges  of  the  coan^  courts, 
even  though  that  waa  a  court  of  record  and 
Boch  judges  were  not  learned  In  the  law,  for 
sectioa  139  Imj^edly  authorises  the  Legisla- 
ture to  Impose  'On  probate  jadgei  and  other 
persona  the  dutiea  and  fonctiona  of  inferior 
courts. 

(Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  H  16-20;  Dec  Dig.  }  4.*] 

2.  CONSTITIJTIONAL  LAW  ({  48*)^rATUraS— 
PBaSUHFnONS  OF  VALIDirr. 

An  act  of  the  Legislature  Is  presumed  to 
be  cooatitational  until  dearly  shown  to  be  oth- 
erwise. 

[Bd.  Note.~~For  other  cases.  a«e  Oonstitn- 
tional  Iaw,  Gent.  Dig.  |  46;  Dee.  Dig.  |  48.*] 

8.  CoimiTUTioNAii  Law  ((  48*)— SuTUTHa— 

DXTESUXNA'nON  OF  Vaudht. 

A  statute  will  not  be  declared  unconstitu- 
tional unless  shown  to  be  ao  b^oad  a  reason- 
abla  doobt;  this  bdng  especiallr  true  where 
many  ainUlar  acta  bare  been  susbiined. 

[Bd.  Mote.— For  other  casu,  aee  Clonatitu- 
tional  Law»  Gent  Dig.  |  46;  Dec.  Dig.  S  4a*] 

4.  Judges  (i  29*)— Stats  Ooubt&— Fbobatb 

COUBT. 

Const  1901,  I  280,  providing  that  no  per- 
son shall  hold  two  offices  at  the  same  time  In 
this  Btate,  does  not  preclude  the  Legislature 
from  Investing  probate  judges  with  the  powers 
and  duties  of  fudges  of  the  county  court,  for 
section  188,  after  providing  that  the  judicial 
power  of  the  atate  shall  be  vested  in  the  Sen- 
ate sitting  as  a  court  of  impeachment,  the  Su- 
preme Court  drcnit  chancery,  probate,  and 
such  inferior  courts  as  the  Legislature  may  es- 
tablish, mentions  such  persons  as  may  by  law 
be  invested  with  powers  of  a  judicial  nature. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  SS  140-152;  Dec  Dig.  S  29.*] 

5.  Cbheiral  Law  ({  1030* )— Baviiw— Prks- 

ENTATION  OF  GBOUHDS  OF  BeVIEW  IN  COUBT 

Below. 

An  information  in  the  nature  of  quo  war- 
ranto to  test  the  right  of  the  probate  Judge  to 
exercise  the  duties  of  a  county  judge  alleged 
that  there  was  a  county  court;  that  it  was  a 
court  of  record;  and  that  the  probate  judge  was 
ineligible  to  discharge  the  functions  of  that  of- 
fice. Held  that,  on  appeal  from  a  judgment 
dismissing  the  informatfon  on  sustainrng  a  de- 
murrer thereto,  the  constitutionality  of  local 
acts  creating  the  county  conrt  could  not  be 
reviewed,  for  the  sufficiency  of  the  information 
waa  the  only  9aeation  presented  for  review, 
and,  the  question  of  the  constitutionality  of 
anch  act  not  having  been  raised  in  the  court 
below,  could  not  be  raieed  on  appeal. 

[Ed.  Note.— For  otiier  caaes.  see  Criminal 
Law,  Cent  Dig. »  261l>-2621,  2628,  2682;  Dec. 
Dig.  I  103a*] 

Appeal  from  Circuit  Court,  OnUman  Coun- 
ty; D.  W.  Speaks  Judge. 

Information  by  the  State,  In  the  nafcnre  of 
quo  warranto,  on  relation  of  W.  T.  Yandlver, 
directed  against  B.  L.  Borka  From  a  Judg- 
ment Boatalnlng  a  demurrer  to  the  Informa- 
tion, relator  appeals.  Afflnned. 

J.  B.  Brown,  for  appellant  George  H. 
Parber  and  Eyster  &  Eyster,  for  appellee. 


MAYFIELD,  J.  Tbls  te  a  statutory  in- 
formation. In  the  nature  of  quo  warranto, 
brought  In  the  name  of  tlie  state,  on  the  rela- 
tion of  W.  T.  Vandlver,  against  E.  I.  Burke, 
to  Inquire  Into  the  right  and  title  by  which 
the  latter  holds  or  exercises  the  office  and 
functions  of  judge  of  the  county  court  of 
Onllman.  The  proceeding  Is  expressly  au- 
thorized by  chapter  128,  i  6458  et  seq.,  of 
the  Code  of  1907. 

The  material  allegation,  together  with  the 
prayer  of  the  Information,  is  as  follows: 
"That  B.  I.  Burke,  who  Is  not  'learned  In 
the  law'  as  required  by  section  164  of  the  Con- 
stitntlon  of  Alabama,  Is  holding  and  exercis- 
ing the  powers  and  functions,  and  receiving 
the  emoluments  of  the  ofiBce  of  Judge  of  the 
county  court  of  Cullman  county,  and  plain- 
tiffs aver  that  the  said  R.  I.  Bnrke  usurps, 
intrudes  into,  and  unlawfully  holds  or  exer- 
cises the  powers  and  functions  of  said  office. 
The  plalntuts  therefore  pray  that  summons 
issue  as  required  by  law,  directed  to  the  said 
R.  I.  Burke,  commanding  him  to  appear  be-' 
fore  the  honorable,  the  circuit  court  of  Cull- 
man county,  and  to  shov  cause  by  what 
right,  warrant  or  authority  be  la  holding 
aud  exercising  the  functions  and  powers  of 
said  office  of  Judge  of  the  county  court  of 
Cullman  county." 

The  respondent  first  appeared  specially, 
and  moved  the  court  to  quash  the  Informa- 
tion and  proceedings,  on  the  grounds  that 
they  were  not  Instituted  by  the  Attorney 
General,  but  on  the  relation  of  one  W.  T. 
Vandlver,  who  was  without  authority  to  In- 
stitute the  same,  which  motion  waa  heard, 
and  overruled,  by  the  judge  to  whom  It  was 
addressed.  Bespondent  also  demurred  to  the 
Information,  assigning  the  same  grounds  set 
forth  in  ma  motion  to  quash,  and  additional 
grounds,  among  which  were  the  following: 
"Because  the  allegation  therein  that  defend- 
ant 'usurps,  intrudes  Into,  and  unlawfully 
holds  or  exercises  the  powers  and  functions 
of  said  office,*  is  a  conduston  of  the  pleader, 
and  not  a  statement  of  facts.  Because  the 
Judge  of  probate  of  Cullman  county  la  made 
the  Judge  of  said  court  and  said  petition 
does  not  allege  tbat  the  defendant  is  not 
judge  of  the  probate  court  of  CuUmau  coun- 
ty. Because  this  court  judicially  knows  that 
this  defendant  R.  I.  Bnrke,  Is  judge  of  pro- 
bate of  Cullman  county,  and  that  judges  of  the 
probate  court  were  expressly  exempted  and 
excepted  from  the  qualifications  prescribed 
by  section  164  of  the  Constitution  that  Judg- 
es 'shall  be  learned  In  the  law.'  Said  petition 
does  not  show  that  this  defendant  Is  holding 
and  exercising  the  powers  and  functions  and 
receiving  emoluments  of  the  office  of  judge 
of  the  county  court  of  Cullman  county,  oth- 
erwise than  as  a  duty  devolving  upon  him  by 
virtue  of  his  occupancy  of  and  holding  the 
office  of  Judge  of  probate  of  Cullman  county. 
Said  petition  does  not  aver  that  said  Robert 
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I.  Borfee  is  not  the  Judge  of  protate  of  Cull- 
man coauty.  Because  the  functions  and  pow- 
ers exwdsed  by  the  judge  of  Ihe  county 
court  of  Cullman  «ranty  Is  not  an  lnd^>end- 
wt  jurludictlon,  but  attaches  to  and  Is  a 
part  of  the  duty  deTolving  upon  the  Judge 
of  probate,  who  Is  excepted  and  exempted  by 
section  1S4  of  the  Constitution.  Because 
said  county  court  of  Cullman  county  was 
ezlstii^  and  the  duties  of  the  Judge  per- 
formed  by  the  Judge  of  probate  at  the  time 
of  the  adoption  of  the  Constitution,  and  the 
adoption  of  the  Constitution  was  a  recogni- 
tion of  the  right  of  the  probate  Judge  to  ex* 
erdse  the  powers  and  functions  as  presid- 
ing officer  of  the  county  court,  and  the  Judge 
of  probate  or  Judge  of  probate  court  was  ex- 
cepted and  exempted  from  the  provisions  of 
said  section  IM." 

The  Judge  to  whom  the  Information  was 
addressed  sustained  the  respondent's  demur- 
rer, and  the  relator  declined  to  plead  fur- 
ther, and  suffered  final  Judgment ;  and  from 
-such  Judgment  the  relator  prosecutes  this  ap- 
peal. 

The  proceeding  In  question,  In  the  name  of 
the  relator.  Is  expressly  authorised  by  the 
statutes  and  Code  procedure  to  which  we 
hare  above  referred:  and  the  appeal  to  tbla 
'  court  is  likewise  authorized  by  sections  5470 
et  804.  of  the  Code.  It  is  distiogulshable 
from  that  of  mandamus  to  a  Judge  to  con- 
trol his  Judicial  action,  which  was  considered 
and  decided  In  the  cases  of  State  ex  rel. 
Almon  T.  Burbe.  160  Ahi.  163,  48  South.  1035, 
and  In  re  Stephenson,  113  Ala.  85,  21  South. 
210.  In  this  case  the  proceeding  Is  in  the 
nature  of  Quo  warranto,  and  Is  by  statute 
explicitly  authorized  to  be  instituted,  in  the 
name  of  the  state,  on  the  relation  of  "any 
person  giving  security  for  costs."  whereas 
there  is  no  such  anthorization  as  to  manda- 
mus proceedings  against  a  Judge.  So  the 
Important  and  material  question  presented 
by  the  Information  and  the  demurrer  thereto 
was.  Can  the  respondent,  who  is  probate 
Judge  of  Cullman  county,  and  is  "not  learned 
In  the  law,"  constitutionally  exercise  or  die* 
charge  the  Judicial  functions  Imposed,  or  at- 
tempted to  be  Imposed,  by  statute,  upon  pro- 
bate Judges,  as  to  the  county  court  of  Cull- 
man? 

[1]  It  is  contended  by  the  relator  that  the 
county  court  of  Cullman  is  "a  court  of  rec- 
ord'' within  the  meaning  of  section  154  of 
tbe  Constitution,  and  that  respondent  can- 
not therefore  constitutionally  exercise,  per- 
form, or  discharge  the  duties  of  such  office. 
On  tbe  other  hand,  the  contention  of  tbe  re- 
spondent probate  judge  Is  set  forth  in  bis 
special  grounds  of  demurrer.  Section  154  of 
the  Constitution  of  Alabama  of  1001  reads 
as  follows:  "Chancellors  and  Judges  of  all 
courts  of  record,  shall  have  been  citizens  of 
the  United  States  and  of  this  stete  for  five 
years  next  preceding  their  election  or  ap- 
pointment, and  shall  be  not  less  than  tweu- 
ty-flve  years  of  age,  and,  except  Judges  of 


probate  courts,  shall  be  letned  In  tbe  law." 
Hie  corresponding  section  of  the  OtfflatHn- 
tlon  of  1875  reads  as  follows:  "Sec.  14>.  The 
Judges  of  the  Suprone  Court,  circuit  oourts, 
and  chancellors  and  the  Judges  of  ei^  courts 
shall  have  been  citizens  of  the  United  States 
and  of  this  state  for  Ave  years  next  preced- 
ing their  elecUon  or  appointment,  and  shall 
be  not  less  than  twmty-five  years  of  age^ 
and  learned  in  the  law."  Under  this  eon- 
stitutional  provision  as  it  was  written  in 
the  Constltntlon  of  ISTC,  it  was  certnin— be- 
yond doubt— that  It  was  not  a  constitution- 
al requisite  that  the  Judge  of  a  county  court 
or  the  person  exercising  the  powers  and  dls- 
cha^Cing  the  functions  conferred  upon  sncb 
courts,  whether  a  probate  Judge  or  not, 
should  be  learned  In  the  law.  Did  the  Gon- 
Btltatitm  of  1901  work  such  a  change  as  to 
requlro  the  officer  or  person  lUseharglne  audi 
functions  to  be  "learned  in  tile  law,"  if  sudl 
county  court  be,  or  is  made,  a  "court  of  rec- 
ord," and  the  officer  or  powm  dlsdmr^DS 
sudl  functions  be  tbe  probate  Judge  at  socb 
county?  This  is  the  serious,  the  important, 
question  propounded  to  Uie  circuit  Judge  be- 
low, and  to  us  by  this  appeal. 

Sectkm  188  of  the  Constltntloii  which 
namee  or  prescribes  the  tribunals  In  vrtilA 
the  Judicial  power  of  the  state  shall  be  vest- 
ed names  the  Senate  sitting  as  a  court  of 
impeachment,  the  Swreme  Court,  and  dr^ 
cnit.  chancery,  pnAate,  and  audi  Inferln 
courts  as  the  Legislature  may  establish;  and 
concludes  by  adding  the  ploase,  "and  svdb 
persoM  Of  may  fie  hy  Um  ktve^ed  icttft 
powers  of  a  fudieial  natun,"  with  certafai 
conditions  as  to  the  establishment  of  such 
inferior  courts,  not  here  important  to  be  dis- 
cussed. The  quoted  and  italicized  provlsioL 
of  section  189  of  the  Constitution  first  ap- 
,  peered  in  the  OuistltutlcnL  of  1875.  Sbtoe 
the  Constitution  of  1875,  tbe  Legislature  bas 
had  this  express  authority  for  confariog 
certeln  parte  of  the  Judicial  power  of  tbe 
stete — theretofore  conferred  or  oonferable 
<mly  upon  the  tribunals  or  courta  moitiMied 
or  provided  for  in  the  provlous  Oonstftn- 
tlons  of  1819,  1881,  and  18«S— upon  certain 
designated  persons.  This  change  of  the  Con- 
stitution was  no  doubt  si^geeted,  and  rat- 
dered  proper  and  appropriate,  if  not  nec» 
sary,  tbe  first  penal  Code  of  the  atatev 
whldi  was  adopted  by  the  Legislature  In  tbe 
year  1866.  As  is  well  known,  this  Code  pro- 
vided for  a  new  syston  of  criminal  j/net- 
dure  In  this  stete.  Sucb  was  tbe  undoubted 
purpose  of  the  act  providing  fUr  tbe  codifi- 
cation, and  also  of  the  act  subsequeatlT 
adopting  tbe  Penal  Code.  See  Penal  Code 
1866. 

In  the  case  of  Balkum  v.  State,  40  Ala. 
671,  675,  this  court  spoke  as  follows:  **A 
constitutional  question  is  presented  In  tbla 
case,  viz.,  that  the  Legislature  bad  not  tbe 
power  to  estebllsh  a  county  court  In  tbe 
several  counties  in  this  stete,  and  make  the 
Judges  of  probate  ex  officio  Judges  of  said 
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courts,  and  that  the  coonty  courts  thas  et- 
tabllabed,  belnv  Independent  eoarts  of  In* 
feiior  jnrlsdtctltHi,  can  be  preaided  over  b; 
none  otber  tban  separate  Jodgee  elected  for 
that  porpoee.  This  question  bas  been  In  ef- 
fect decided  at  the  present  term  of  this 
conrt  A  coonty  conrt  of  different  powers 
and  Jurisdiction  ttom  the  county  courts  as 
now  existing  was  established  by  the  Legisla- 
ture for  the  county  of  Montgomery  on  the 
24th  of  ITebmary,  I860:  and  the  judge  of 
probate  in  said  conntx  was  made  ex  officio 
the  jndge  of  said  county  court  Acts  1869- 
60,  p.  564.  On  appeal  to  this  court  from  a 
judgment  rendered  by  the  said  county  court, 
the  question  raised  In  the  present  case  was 
presented,  and  we  then  hdd  as  follows:  'No 
one  questions  the  power  of  the  General  As- 
sembly to  establish  by  law  inferior  courts 
with  conunon-law  Jurisdiction  within  a  coun- 
ty, dty,  or  district,  and,  should  it  do  so,  we 
see  no  good  reason  why  the  Legislature  can- 
not authorize  any  Judicial  officer  who,  has 
been  elected  by  the  people  to  preside  in  such 
inferior  court.  If  such  officer  has  been  elect- 
ed by  the  people  under  the  jurisdiction  of 
the  court  thus  established.'  Bandolph  t. 
Baldwin,  at  the  present  term,"  41  Ala.  805, 
300.  In  the  case  last  cited  the  court  further 
said:  "In  the  case  of  Gaines  v.  Harvin,  18 
Ala.  408,  this  court  said:  'To  hold  all  such 
acts  as  are  performed  by  Inferior  officers 
void,  because  such  officers  have  not  been  com- 
missioned or  qualified  as  the  Constitution 
requires  judges  to  be  elected  and  qualified, 
would  be  to  unsettle  the  titles  of  the  coun- 
try, and  to  Introduce  a  scene  of  confusion 
which  would  greatly  disturb  the  public  re- 
pose.* This  announces  a  doctrine  stronger 
than  is  required  to  sustain  the  validity  of 
these  Judgments." 

In  the  case  of  Bx  parte  Bonndtree  and 
Orr,  61  Ala.  42,  the  constitutional  question 
as  to  tlie  qualification  of  the  judge  of  the 
circuit  court  ex  officio  to  discharge  the  du- 
ties of  the  Inferior  conrt  created  by  the  Leg- 
islature for  Morgan  county  was  different 
from  the  question  in  tills  case,  and  from  the 
questions  Involved  In  the  two  cases  last 
above  quoted  from.  In  the  Boundtree  Case 
the  question  was  tliat  the  Constitution  re- 
quired that  all  Judges  should  be  elected  by 
the  people,  and  that  the  judge  provided  was 
not  elected  by  the  people  of  Morgan  county, 
but  by  the  people  of  the  then  Fourth  Judi- 
cial circuit,  and  that  this  was  not  a  compli- 
ance with  the  Constitution  notwltlistandlng 
Morgan  county  was  a  part  of  the  Fourth  ju- 
dicial circuit  That  part  of  the  act  provid- 
ing that  the  Judge  of  the  Fourth  circuit 
should  be  the  judge  of  the  Inferior  court  cre- 
ated was  declared  void.  That  case  was  dis- 
tinguished from  the  other  cases,  and  there- 
fore from  this,  by  Brlckell,  C  J.,  as  follows : 
"The  decisions  In  the  cases  of  Balkutn  v. 
State,  40  Ala.  671,  and  Bandolph  v.  Bald- 
win, 41  Ala.  305,  are  not  Inconsistent  with, 
but  support*  the  views  we  have  expressed. 


The  courts,  the  Jnrladietloo  of  which  was  In- 
volved in  those  cases,  were  preiEdded  ova 
by  a  Judge  deriving  bis  tlUe  flrom  an  elec- 
tion by  the  qualified  votras  only  of  the  dis- 
tricts for  which  the  courts  were  established. 
It  is  apparent,  if  such  had  not  btea  the  fact, 
the  Jurisdiction  of  the  coiirtB  would  not  luiTe 
been  maintained." 

In  speaking  of  the  power  of  the  Legisla- 
ture to  astabUsh  Inferior  courts,  and  of  the 
effect  and  result  of  the  Constitution  being 
subsequently  adopted  with  such  provtalons 
as  to  inferior  courts,  this  court  in  Bound- 
tree's  Case,  above,  at  pages  47,  48,  of  SI  Ala., 
said:  "The  question  was  the  subject  of  dellb* 
erate  consideration  in  Nugent  v.  State,  18 
Ala.  621,  and  it  was  declared  that  a  court, 
the  judgments  of  which  were  subject  to  re- 
vision by  a  higher  tribunal,  was  an  inferior 
court  within  the  meaning  of  tMs  clause  of 
the  Constitution,  and  that  it  is  the  relation 
the  conrt  bears  to  the  superior  tribunal,  and 
not  the  character  or  extent  of  its  jurisdiction, 
which  is  contemplated.  The  conclusivmess 
of  this  decision  has  never  been  questifmed. 
It  has  been  repeatedly  acted  on  by  the  Gen- 
eral Assembly,  and  acquiesced  In  by  this 
court  With  full  knowledge  of  It,  the  same 
provision  in  the  same  terms  was  incorporat- 
ed in  the  present  Constitution.  We  are  not 
at  liberty  therefore,  to  depart  from  It,  and 
must  pronounce  It  within  l^islatiTe  compe- 
tency to  ordain  and  establish  an  Inferior 
conrt,  clothed  with  the  jiurisdiction  the  stat- 
ute confera  on  this  court" 

It  is  a  well-settied  canon  of  construction 
that  Constitutions  should  be  construed  In 
the  light  of  the  conditions  existing  at  the 
time  of  their  adoption,  and  of  the  Judicial 
history  of  the  state.  In  the  light  of  the 
long  established  usage  and  practice  of  pro- 
bate Judges  to  perform  the  duties  pertaining 
to  the  county  courts,  and  of  the  long  contin- 
ued and  almost  unvarying  practice  of  the 
Legislature  to  confer  such  duties  upon  the 
probate  judges,  we  cannot  believe  that  it 
was  the  intention  of  the  Constitution  makers 
to  inhibit  the  continuance  of  the  practice, 
particularly  as  no  provisions  were  made,  for 
abolishing  such  courts,  or  Aoa^gnnting  oth- 
er persons  or  officers  to  discbarge  the  da- 
Ues  and  functions  thereof. 

[2]  "In  pronouncing  on  the  constitutionality 
of  an  act  which  has  received  the  sanction  of 
a  co-ordinate  d^artment  of  the  government— 
the  legislative  department— the  courts  will 
indulge  the  presumption  that  such  act  is  con- 
stitutional until  dcEU'ly  convinced  to  the  con- 
trary. Zelgler  v.  S.  &  N.  A.  B.  B.  Co.,  58 
Ala.  594;  S.  &  N.  B.  B.  Co.  v.  Morris,  6S  Ala. 
193;  Edwards  v.  WiUiamson,  70  Ala.  145."  2 
Mayf.  Dig.  p.  690. 

[3]  It  is  another  sound  rule  of  construction 
that  when  called  upon  to  pronounce  the  in- 
validity of  an  act  of  the  Legislature^  passed 
with  all  the  forms  and  solemnities  requisite 
to  give  it  the  force  of  law — and  especially  as 
in  this  case,  where  like  acts  or  acts  of  slml- 
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lar  kind  have  been  repeatedly  so  passed  bj 
SQCcesslre  Legislatarea — courts  approach  tbe 
qaeailon  with  very  great  cantloD,  and  exam- 
ine It  In  every  possible  a^iect,  and  ponder  It 
as  long  as  deliberation  and  patient  attention 
can  throw  any  new  light  on  the  subject,  and 
will  nerer  declare  sach  statutes  void  nnless 
tho  Invalidity  Is  considered  beyond  reason- 
able doubt 

Applying  these  principles  to  the  case  at 
bar,  we  are  constrained  to  bold  that  it  was 
not  the  inteatlxm  of  the  makers  of  the  Con- 
stitntion  to  render  probate  jndgea  ineligible 
to  perform  the  functions  or  discharge  the 
duties  imposed  on  them  by  the  Code  or  by 
special  Btatotea  as  to  county  coarts  unless 
they  were  learned  in  the  law.  The  Constl- 
tntlon  expressly  excepts  probate  Judges  from 
the  requirement  of  being  learned  In  the  law. 
It  was,  of  course,  known  to  the  Oonstltatlon 
makers  at  the  time  of  the  framing  and  adop- 
tion of  the  Conatltution  of  1001  that  In  many 
of  tbe  counties  the  tanctlons  and  duties  of 
the  county  court  were  being  performed  and 
discharged  by  the  probate  Judges  and  that  In 
most  cases  they  were  not  learned  In  the  law. 
There  Is  no  express  prohibition  in  the  Oon- 
Btltntlon  against  the  practice;  and  the  fact 
that  probate  Judges  are  explicitly  excepted 
from  the  provision  that  Judges  of  courts  of 
record  shall  be  learned  in  the  law  would 
seooa  to  have  been  a  recognition  of  the  prac- 
tice, If  not  an  authorization  of  it  There  is 
certainly  very  llttte  (If  any)  more  reason  for 
requiring  the  Judge  of  a  county  court  who 
tries  only  misdemeanors  to  be  learned  in  the 
law  than  there  is  for  reauiring  Judges  of  the 
probate  courts  to  be  so  learned.  The  duties 
and  functions  of  the  probate  conrt  are  with- 
out doabt  of  as  much  Importance  and  sacred- 
ness  as  those  of  the  coonty  court;  and 
their  proper  disdiarge  requires  as  much  le- 
|;al  lore  as  tbe  proper  discharge  of  OioBe  of 
the  latter  court  requires.  Many  of  the  func- 
tions and  duties  of  tbe  county  conrt  are  now, 
and  have  always  been,  discharged  by  Jus- 
tices of  the  peace,  who  are  not  required  to 
be  learned  In  tbe  law,  and  to  whom  we  think 
it  nnquestionable  that  On  Constltntlon  does 
not,  and  was  not  Intended  to,  apply. 

Moreover,  we  tiilnk  section  138  of  the  Con* 
Btitutton  clearly  authorizes  tbe  Legislature 
to  ImiKwe  upon  the  probate  Judges  or  other 
offlcers  or  persons  tbe  duties  and  functions 
of  tbe  county  court  But  we  do  not  think 
ttiat  tbe  ftict  that  tbe  coonty  court  mlg^t 
for  some  purposes,  be  considered  a  court  of 
record,  requires  that  inrobate  Judges  shall  be 
learned  in  the  law,  whatera  might  be  the 
result  as  to  othw  persons  if  tbe  county  court 
should  be  consldwed  a  coort  of  record.  So 
far  as  tb«  probate  Judges  are  concerned.  It 
Is  immaterial,  we  think,  whether  the  county 
conrt  the  duties  and  functions  of  irtilcb  they 
are  required  to  perform  and  discharge,  Is, 
or  is  not  B  court  vt  record.  They  are  not 
Judges  of  suCb  county  courts,  though  they, 
as  probate  Judges,  are  required  to  disdiarge 


the  duties  thereof,  niey  do  not  thereby 
hold  two  JnOldal  offices— holding  only  one 
office,  but  by  law  being  required  to  dlst^arge 
Uie  duties  of  three  courts,  the  probate,  the 
coun^,  and  the  commissioners*. 

[4]  Unless  otherwise  provided  by  spedal 
statute,  it  now  Is,  and  ever  since  1866  has 
been,  as  obligatory  upon  a  probate  Judge  to 
perform  the  duties  pertaining  to  a  county 
court  together  wiUi  those  imposed  upon  him 
as  a  member  of  the  commissioners'  court, 
as  It  is  tbe  duties  pertaining  to  the  probate 
office.  He  is  required  to  give  two  separate 
bonds  for  the  faithful  discharge  of  tbese 
duties.  The  probate  Judge  might  be  required 
to  give  other  bonds  for  tbe  performance  of 
other  duties  In  addition.  But  the  fact  that 
he  discharges  the  duties  of  two  or  more 
courts  does  not  make  him  hold  two  offices  in 
violation  of  the  Constitution.  There  is  ta 
such  cases  a  multtpltdty  of  duties  and  func- 
tions, but  no  multiplicity  of  offices.  If  it 
should  be  considered  that  the  probate  Judge- 
ship and  the  county  court  Judgeship  were 
separate  and  distinct  offices  of  profit  and 
trust  any  one  person  might  be  Ineligible  to 
hold  both  at  the  same  time,  and  ineligible  to 
hold  the  latter  office  unless  he  were  learned 
in  the  law,  because  of  sections  154  and  280 
of  the  Constitution.  We  are  aware  that 
there  are  authorities  and  decisions  to  the 
effect  that  one  officer  or  person  cannot  ex 
offldo  discharge  the  duties  or  functions  of 
two  offices  of  public  trust  and  profit  at 
the  same  time  because  violative  of  the  con- 
stitutional provlslim ;  bnt  we  are  not  wilUng 
to  follow  these  to  the  extoit  of  holding  tb&t 
a  probate  Judge  cannot  under  our  Constitu- 
tion ex  officio  discharge  the  duties  pertain- 
ing to  either  the  commissioners'  court  or  tbe 
county  court  The  practice  and  custom  has 
too  long  prevailed,  has  been  sanctioned,  if 
not  expressly  authorized,  by  too  many  differ- 
ent  Constitutions  and  constitutional  conven- 
tions, to  be  now  stricken  down.  We  think  it 
not  oi>en  to  question  that  our  ConstltntloD 
makers  intended,  and  that  tbe  Constitution 
should  be  interpreted  to  mean,  that  sndi 
statutes  are  multiplicative  of  dnties  and 
functions,  rather  than  of  offlcoL  In  our 
opinion  it  does  not  necessarily  follow  that, 
because  the  Judge  of  one  conrt  la  by  statute 
required  to  pwform  certain  dntlea  and  ex- 
erdse  certain  functions  pertaining  to  anoth- 
er, be  thereby  holds  two  offices,  or  ttiat  he  is 
Judge  of  both  oonrts.  The  LegUlatore,  un- 
less lODhlblted,  may  estabUah  a  court  with- 
out providing  for  fha  election  or  moint* 
ment  of  any  ofSicen  tiiereof.  It  may,  unless 
prohibited  by  the  'Oonstttntion,  presnibe 
that  the  work  ot  a  court  thus  created  shaQ 
be  performed  by  othor  officers.  This  is  what 
was  done  when  county  courts  were  created 
by  the  Penal  Code  of  No  ofllcers  of 

the  county  court  were  then  provided,  tbe 
Code  mer^  providing  that  tiie  probate 
Judges  should  do  the  woric  and  business  of 
tbe  conrt  so  created.  It  was,  in  fact  merely 
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taking  from  the  otrcnlt  and  the  Jaatlce  courts 
a  certain  part  of  their  Jurisdiction  and  du- 
ties, and  transferring  the  same  to  the  pro- 
bate courts  or  the  Judges  thereof.  Mo  new 
office  was  thereby  created,  although  a  new 
court  was  erected. 

It  Is  troe  that  cwtaln  locsl  Acta  creating 
county  oonrta  provided  for  aerate  officers, 
but  w«  mn  iveaklng  of  the  general  law  as 
to  county  courts,  and,  if  the  local  act  pro- 
vided that  the  Judge  of  probate  should  dis- 
dkarge  the  duties  pertaining  to  the  county 
conrt.  thcsi,  of  course,  the  rule  would  be  the 
same,  whther  the  locsl  law  conferred  more 
or  leas  Jurlsdlctlfm  than  the  gaieral  law. 
That  this  Is  the  proper  ocnurtmctlon  to  be 
placed  upOTi  our  Conatitntlcm,  considered  as 
a  whole,  we  feel  no  doubt  The  Consti- 
tution ecpresBly  confers  iqton  the  L^^lala- 
tnre  the  power  to  create  courts  of  Inferior 
Jnrlsdletlon  (within  certain  limitations  not 
necessary  to  be  here  mentioned),  together 
with  llie  authority  to  define  and  prescribe 
the  powers  and  duties  of  the  officers  thereof; 
and  provides  that  the  Judges  of  such  conrt 
"dull  be  elected  or  apptrinted  In  such  mode  as 
the  L^dslature  may  lo^scrlbe."  This  charge 
was  evidently  devised  to  meet  the  decision 
of  this  court  in  Roundtree's  Case,  61  Ala.  61. 
It  Is,  as  we  have  before  said,  a  part  of  the 
Judicial  history  of  this  state  that  the  duties 
and  functions  of  county  courts  have  been 
performed  or  discharged  the  probate  Judg- 
es with  but  few  instances  of  enqptlon;  and 
that,  as  a  matter  of  fact  Imown  to  aU  men, 
sndt  Judges  as  a  rule  have  not  been  learned 
In  the  law — In  other  words,  have  not  been 
lawyers.  Again,  certain  Judicial  functions 
from  the  beginning  of  our  state  govemmoit 
have  been  conferred  by  the  L^islature  upon 
certain  persons  or  officers  well  known  not  to 
be  learned  in  the  law^-as,  for  Instancy 
clerks,  registers,  masters  of  the  courts,  and 
sheriffs.  And  evidently  to  obviate  all  doubt 
upon  this  subject  the  OonstltntliHi  of  1875 
(section  139)  ezprenly  authorised  such  In- 
vestiture of  t3ie  Judicial  power.  As  exanqjles 
of  legislative  avallment  of  this  authority,  it 
may  be  noted  that  by  statute  many  Judicial, 
fonetlons  are  conferred  upon  registers  In 
cliaiica7,  In  addition  to  their  clerical  dntlesj, 
and  they  are  made  ex  offldo  Judges  of  the 
^nbate  court,  what  the  Judge  thereof  Is  dls- 
Qualifled.  Ooronera  are  made  both  Judicial 
and  executive  ofBaen,  and  are  «z  offldo 
sberUb,  when  there  is  no  sherUf  to  act  The 
constitatlonallty  of  these  statutes  has  never 
been  qnestfaned  nor  doubted,  so  far  as  we 
are  advised.  Not  was  It  vnx  siwosed  that 
the  register  or  the  coronw,  in  such  cases 
was  holding  two  offices.  These  and  similar 
statutes  have  stood  too  long,  been  sanctioned 
by  too  many  new  Oonstttations  and  different 
LegMlatures,  and  sustained  tqr  too  many  de* 
clidons  of  this  court,  to  be  now  successfully 
availed.  Nor  do  we  think  It  was  the  pur- 
pose or  eOeet  of  the  change  in  section  IM 

the  Constitntlon— whereby  Judges  of  courts 


of  record  are  required  to  be  learned  in  the 
law— to  strike  down  these  various  statutes 
or  prevent  the  passage  of  similar  ones. 

The  Supreme  Court  of  Massachusetts  has 
taken  the  same  view  of  a  slmUar  i^rovlslon 
of  the  Constitution  of  that  state,  ^ntat  Ckm- 
sUtntion  provided  Out  ^^ndges  of  the  court 
of  common  pleas  shall  hold  no  other  office 
under  the  government  of  this  comnumwealth." 
The  Legislature  of  1848  provided  that  all 
the  duties  of  municipal  courts  should  be  pov 
formed  by  the  Justices  of  the  court  of  com- 
mon Ideas;  and  the  act  m»  held  not  to  be 
violative  of  tiie  constltntlonal  ^vlaUm. 
Brlen  v.  Com.,  5  Mete  (Haas.)  608.  The 
court  In  that  case  said:  *^e  think  the  St 
of  1848,  c  7,  must  be  understood  and  con- 
strued as  a  general  and  entire  transfer  to 
the  court  of  common  pleas  of  all  criminal 
matters  which  had  heretofore  been  cogniza- 
ble by  the  judge  of  the  municipal  conrt; 
and  therefore.  If  an  appolntmoit  could  now 
be  made  of  a  munlc^l  Judges  tor  the  rea- 
son that  the  office  has  not  been  specially 
abrogated,  yet  the  Individual  btdding  such 
office  would  exist  as  a  Judge  In  name  only, 
and  without  any  auflioritf  or  Jurisdiction. 
It  seems,  however,  to  result  from  the  con- 
siderations we  have  suggested  that  the  office 
of  Judge  of  the  municipal  court  was  virtual- 
ly abrogated  by  the  act  transferring  its  du- 
tiee  to  the  court  of  common  pleas.  The  re- 
sult to  which  we  have  come  Is,  therefore, 
that  the  act  In.  question  does  not  violate  the 
constltulional  toovitfon  contained  In  the 
amendmoits  to  Oie  Constitntlon,  art  8,  and 
Is  not  void  for  that  causa**  We  Uilnk  these 
remarks  of  the  Massachusetts  court  appli- 
cable to  the  case  at  bar.  If  a  Judge  Ahonld 
be  elected  or  appointed  to  the  county  court 
of  OuUman,  without  amwdlng  the  goieral 
or  the  speda!  statute,  howeva  learned  In 
the  law  he  ml^  be,  be  would  be  a  Judge 
without  a  "Job."  We  see  no  reasm  in  the 
law  or  in  tect  why  tiie  Legislature  cannot  by 
either  general  or  special  statute  authorize 
the  probate  Judge  of  Cullnuui  county  to  per- 
form the  duties  and  to  discharge  the  func- 
tions relating  to  the  county  court  of  tint 
county;  and  It  seems  to  us  wholly  Immate- 
rial whether  or  not  the  latter  be  comridered  a 
court  of  record,  probate  Judges  being  special- 
ly ODoeptBA  by  tiie  Constitntlon  from  the 
groeral  requirement  that  judges  of  courts  of 
recOTd  shall  be  learned  in  the  law.  More- 
over, he  Is  not  Judge  of  the  county  court,  but 
Judge  of  the  probata  court,  who  Is  required 
to  do  the  work  of  Qie  county  court 

[E]  We  cannot  oa  tills  anieal  consider  or 
pass  -QPon  tike  oonstltntionalltf  of  the  local 
acts  of  the  Leeldature  pertaining  to  the 
county  court  of  OuUman,  for  the  reason  that 
the  question  was  not  raised  or  passed  upon 
by  the  lower  court  Hiu  only  ruling  of  the 
lower  court  oinnplalned  of  on  this  appeal 
was  that  of  sustaining  a  danuner  to  the  in- 
formation.  The  Information  conceded,  alleg- 
ed, or  Informed  the  lower  court  that  there 
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was  a  oomitr  otmrt  for  Cnllioaii  county  by 
▼Irtae  of  tbese  statutes;  that  It  was  a  court 
of  record;  and  ttaat  the  judge  of  protiate  of 
that  county  was  not  "learned  In  the  law/' 
and  that,  by  virtue  of  section  154  of  the 
Constltatlon,  he  was  therefore  ineligible  to 
perform  the  duties  or  discharge  the  ftmc- 
tlons  of  that  ofllce.  The  respondent  demur- 
red to  this  petition,  the  judge  below  sustain- 
ed the  demurrer,  and  the  relator  declined  to 
amend  his  information  or  to  plead  farther, 
and  suffered  a  final  Judgment,  from  which 
he  appeals.  So  It  Is  only  the  sufildency  of 
that  Information  which  wo  can  examine  on 
this  appeal.  Of  course,  when  the  relator 
declined  to  amend  or  to  plead  further,  the 
only  thing  left  for  the  judge  to  do  was  to 
dismiss  the  information  or  to  render  a  judg- 
ment against  the  relator.  The  latter  course, 
in  this  case,  was  pursued,  evidently  for  the 
ben^t  of  the  r^tor,  so  that  he  could  have 
the  correctness  of  the  ruling  on  the  demurrw 
tested  by  this  court  on  appeal.  This  court 
will  never,  on  appeal,  investigate  or  inQulre 
into  the  constitutlottality  of  statutes  in  dvil 
cases,  where  the  questions  were  not  raised  or 
passed  upon  below,  unless  the  statute  is  nec- 
essary to  the  jurisdiction  of  this  court  or  to 
that  of  the  court  below. 

The  only  questions  raised  or  attempted  to 
be  raised  In  the  court  below  were  whether  or 
not  the  probate  Judge  of  Cullman  county 
could  discharge  the  duties  of  the  county 
court  of  Cullman,  If  be  was  not  "learned 
in  the  law,"  and  whether  or  not  the  county 
court  of  Cullman  was  a  court  of  record. 
The  question  whether  or  not  there  vras  a 
county  court  for  Cullman  was  not  raised 
nor  attempted  to  be  raised  In  the  court  be- 
low, and  therefore  was  not  decided  by  the 
Judge  below;  and,  of  course,  that  question 
cannot  he  properly  presented  for  the  first 
time  on  this  appeal.  So  far  as  the  questions 
presented  by  this  appeal  are  concerned,  it 
is,  we  think,  wholly  Immaterial  whether  the 
county  court  of  Cullman  county  exists  by 
virtue  of  the  general,  or  by  virtue  of  a  spe- 
cial law,  ea<A  providing,  as  it  does,  that 
the  judge  of  the  probate  court  shall  dis- 
cbarge the  duties  and  perform  the  functions 
of  the  county  court. 

We  find  no  error  in  the  ruling  or  judgment 
of  the  trial  judge,  and  the  same  is  in  all 
things  affirmed. 

AfSrmed.  All  the  Justices  concur,  save 
DOWDBLIi,  C  J.,  not  sitting. 


BIRMINGHAM  RT.,  LT<3HT  &  POWER  CO. 
V,  DRENNEN. 

(Supreme  Court  of  Alabaisa.    Jane  S,  1911. 

Rehearing  Denied  Feb.  17,  1912.) 
1.  NBOUaiMOB  d  11*)— "WUffTOK  IllJUBT." 

Where  an  act  Is  done  or  omitted  under 
drcnmstanees  and  conditions,  known  to  the 
person,  that  his  eondnct  is  likely  to  or  prob- 


ably win  result  in  lojiiry,  and  througfa  reck- 
less indifference  to  consequences,  or  omsdons- 
1;  and  intentionally,  he  does  a  WKNngfal  act,  or 
omits  an  act  which  he  ought  to  have  dime,  the 
Injury  inflicted  is  wanton. 

[Ed.  Note. — For  other  cases,  see  Nedigoice, 
Cent.  Dig,  {  13:  Dec  Dig.  S  ll.« 

For  other  definitlona,  see  Words  and  Phrases, 

vol.  8,  p.  7832.] 

2.  Stbekt  Railboads  ({  117*>— Thjukies  to 

TBAVKLSBB--CDLiLXBIOn— WaHTOH  IMJUBT. 

In  an  action  for  death  Of  decedant  hj  hia 
carriage  being  struck  by  a  street  car.  avioaice 
held  to  require  submission  of  the  imics  of 
wanton  injury,  negligence,  and  conti&ntoxT 
negligence  to  ue  jury. 

[Bd.  Note.— For  other  cases,  aee  Street  Bail- 

roads,  Dec  Dig.  {  117.*] 

8.  Tbial  (H  194,  258*)  —  InsTBooiioira  — 

PUEADZNO— CODNTS  Or  COKPLAXMT. 

Where  a  complaint  aga^t  a  street  rail- 
road comiiasy  for  death  in  a  collision  stated 
two  causes  of  action  In  different  counts,  an 
instruction  that,  if  the  jnry  were  reasonably 
satisfied  that  either  one  or  the  other  of  the 
counts  was  true,  plalntHTs  case  was  made  oat 
was  proper,  and  was  not  obJectioDabie  as  di- 
recting a  verdict  for  plaintiff,  or  as  Ignoring 
pleas  of  contributory  negligence. 

[Bd.  Note.— For  other  cases,  see  Trial.  Dec 
Dig.  |{  194,  26S.*] 

4.  Tbial  (S  248*)— Stbekt  Bahsoaim  ({ 
118*)  —  iNSTBucnons  —  FoBic  — Abbikact 

Ann  MlBLBAOINO  Chabobs. 

In  an  action  for  death  in  a  collision  be- 
tween decedent's  carriage  and  a  street  car,  an 
instruction  that,  if  decedent  pulled  his  horse 
on  the  track,  and  waa  guilty  of  contribatory 
□egligence  in  that  regard,  yet  if  the  motorznan 
saw  the  peril  in  time  to  have  avoided  the  dan- 
ger by  exercising  due  care,  and  negligently  fail- 
ed, after  discovering  the  peril,  to  do  what  be 
could  in  the  exercise  of  due  care  In  manning 
the  car,  and  such  neBligence,  If  any,  proximate- 
ly caused  the  death,  then  decedent's  previons 
negligence,  if  any,  in  getting  into  danger  would 
be  no  defense  to  the  subsequent  ne^igeuce 
the  motorman,  even  if  the  motorman  was  not 
guUty  of  wantonness  nor  of  intentional  wrong, 
was  not  objectionable  as  abstract  or  miatead- 
ing. 

[Gd.  Note.— For  other  cases,  see  Trial.  Dec. 
Dig.  i  248:*   Street  BaUroads,  Dec  Die.  | 

lis.*] 

6.  Appeal  and  Bbbob  (|  1060*)— Babkubss 
Ebbob— MisconnnoT  of  Couhsbi.- Amu- 

UBNT. 

Plaintiff's  counsel.  In  an  action  againat  a 
street  railway  company  for  death  tn  a  eiASr 
sion,  referring  to  defendant's  attorney,  nsed 
the  following  language:  "I  know  Hugh  Mor- 
row, and  I  know  what  I  am  going  to  tell  yon 
about  him  is  true.  I  know  that  a  he  waa  on 
the  jury  trying  this  case  that  be  would  ren- 
der a  verdict  in  favor  of  the  plaintiff  in  a 
large  amount."  Defendant's  counsel  objected. 
The  objection  waa  austained,  but  the  court  did 
not  exclude  the  argument  or  reprimand  eoansel 
for  using  it;  nor  did  counsel  retraet  it  after 
the  objection  had  been  sustained;  nor  did  de- 
fendant's counael  farther  move  the  court  to  ex- 
clude, but  assigned  the  same  as  a  jtroond  for 
new  trial,  whlda  was  overruled.  AeM^  that  the 
argument  was  prejudicially  emmeotu,  and  that 
the  court,,  not  having  more  forcibly  excluded 
the  same  and  reprimanded  counsel,  erred  in 
refusing  to  grant  a  new  trial. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Brror,  Dec.  Dig.  {  10eO.*l 
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ft.  JmtT    ({  80*)— JQM»>— DZBQUAUFXCATIon 
— BOAKDEBB. 

Where,  in  an  action  for  the  death  of  plain- 
tiff* b  hoibaod,  one  of  t^he  jnrori  was  a  boarder 
at  her  hooie,  which  fact  wai  unknown  to  de* 
f«ndant  at  the  time  of  or  before  the  trial,  be 
waa  diaqoalified;  and  the  fact  that  he  aat  in 
the  eaae  waa  soflldeat  to  vitiate  the  verdict. 
[Ed.  Note.— Tor  other  casea,  aea  Jury,  Dec. 

7.  INIVKBKFIU  (i  8*)  —  iHH"  — "BOAMIWe 

House." 

The  term  "inn"  was  formerlr  defined  to 
mean  a  bonae  where  a  traveler  is  famished 
with  everytliinK  he  has  occa^n  for  while  on 
bit  waj,  and,  thon^  snch  deflntUon  has  been 
■omewhat  modified  by  the  progress  of  time,  an 
ino,  when  unlicensed,  is  dlstlnguisbed  from  a 
"boarding  hoaae,"  in  tltat  the  gaeat  of  the  lat- 
ter is  under  an  express  contract,  at  a  certain 
rate  and  for  a  speofled  dme,  and  tiie  keeper  of 
the  boarding  hoose  mar  select  Ills  guests  and 
fix  fall  terms;  while  the  inn  1b  for  the  enter- 
tainment of  all  who  come  lawfully  and  pay  reg- 
nlarly. 

[Ed.  Note. — For  other  caeeB,  see  Innkeepers, 
Cent  Dig.  U  8-6;  Dec  Dig.  i  3.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  816,  816;  vol.  4,  pp.  8624-3626.] 

BCayfleld,  J.,  AssentiBC  in  part 

Appeal  from  Circuit  Govrt,  Jeflterson  Coun- 
ty; A.  O.  Lane,  Jadge. 

Action  by  Kate  B.  Droinen,  as  adminis- 
tratrix, against  the  Birmingham  Railway, 
Light  &  Power  Company  for  damages  for 
death  of  her  Intestate,  alleged  to  have  been 
caused  by  a  collision  with  one  of  defendant's 
cars.  Judgment  for  plaintiff  In  the  sum  of 
$7,000,  and  defendant  appeals.  Reversed  and 
remanded. 

The  facts  sufficiently  appear  from  the 
opinion  of  the  court  The  oral  charge  of  the 
court,  excepted  to,  is  as  follows:  "Willful 
injury  exists  where  there  ts  a  purpose  on  the 
part  of  the  party  complained  of  to  inflict 
the  injury.  Wanton  injury  does  not  neces- 
sarily include  any  design  or  purpose  to  in- 
jure any  one;  but  If  the  person  in  ch&rge 
of  the  car,  which  is  being  operated  and  run 
along  a  public  street,  luiows  that  to  run  the 
car  without  stopping  is  liable  to  injure  a 
person  in  front  of  the  car,  and  if  he  la  con- 
scious of  his  conduct  at  the  time,  continues 
to  run  the  car  with  a  reckless  IndiCFerence 
to  consequences,  witliout  making  proper  ef- 
forts to  stop  Itf  or  without  using  the  means 
ftt  hand  to  stop  It,  and  prevent  the  collision, 
tliat  would  constitute  wantonness,  if  the  act 
or  omission  to  act  was  the  proximate  cause 
of  the  Injury.  You  see,  In  willful  injury 
there  must  be  design  or  purpose;  whereas, 
to  constitute  wanton  Injury,  there  need  not 
be  a  design  to  injure,  but  a  reckless  Indiffer- 
enoe  to  consequences,  knowing  at  the  time 
ttiat  tbe  doing  of  certain  acts,  or  failure  to 
do  certain  acts,  would  result  In  personal  In- 
jury or  death,  and  be  ccmscloosly  does  tbe 
act,  or  consciously  falls  to  act,  and  such  act, 
or  failure  to  act,  results  In  Injury  or  death, 
that  would  constitute  wantonness,  If  that  act 


or  failure  to  act  was  the  proximate  canse  <^ 

the  injury." 

Charge  7  Is  as  follows,  and  waa  given  tat 
the  plaintiff:  "Sr&n  it  Afr.  Drennen  pulled 
his  horse  on  tiie  track,  and  was  guilty  of 
contributory  negligence  in  that  r^rd,  yet 
If  the  motorman  saw  the  peril  in  time  to 
avoid  the  danger  by  the  exercise  of  due  care^ 
and  negligently  failed  after  discovi^rlng  the 
peril  to  do  what  he  could  In  the  exercise  of 
due  care  In  the  management  or  control  of 
the  car,  and  tliat  such  negligent  failure  If 
there  was  such,  proximately  caused  the 
death,  then  tbe  previous  negligence.  If  any, 
of  Drennen  in  getting  into  danger,  would  be 
no  d^euse  to  such  suttseqaent  negligence  of 
the  motorman,  even  if  the  motorman  was 
not  guilty  of  any  wantonness,  nor  of  anx 
Intratlonal  wrong," 

Tillman,  Bradley  At  Morrow,  for  appellant 
Bowman,  Harsh  &  Beddow,  for  appellee. 

MATFIBLD,  J.  Appellee,  as  administra- 
trix, sued  apiwllant  street  car  company,  un- 
der the  homicide  statute,  to  recover  damages 
for  the  wrongful  deatti  of  her  Intestatek  who 
was  her  husband. 

The  complaint  contained  two  counts;  one 
charging  simple  negligence,  and  the  other 
wantonnesa.  The  gravamen  of  the  com- 
plaint Is  that  the  motorman  in  charge  of  the 
defendant's  car.  either  negligently,  as  charg- 
ed in  the  first  count  or  wantonly  or  inten- 
tionally, as  charged  in  tbe  second,  caused 
the  car  to  run  against  a  buggy  In  which  the 
Intestate  was  riding,  thus  throwing  him  from 
tbe  bu^y,  or  causng  him  to  Jump  therefrom, 
and  thereby  killing  him. 

The  deceased,  on  the  day  of  the  fatal  In- 
Jury,  was  driving  In  a  buggy  on  the  north 
side  of  Avenue  F.,  in  the  city  of  Birming- 
ham, going  In  an  easterly  direction  towards 
Avondale,  while  the  defendant's  car  was  pro- 
ceeding In  the  opposite  direction  along  the 
same  avenue,  and  when  at  a  point  between 
Twenty-Second  and  Twenty-Third  streets  the 
horse  of  the  deceased  became  frightened  and 
unruly,  and  while  deceased  was  attempting 
to  control  the  animal  the  buggy  was  run  into 
by  the  street  car,  or  ran  against  the  car. 

The  evidence  is  conflicting  as  to  tbe  exact 
manner  of  the  collision;  that  Is  to  say, 
whether  tbe  car  was  standing  still  at  the 
time,  and  was  struck  by  tbe  buggy,  or  wheth- 
er the  car  ran  Into  the  buggy.  Some  of  the 
evidence  shows  Uiat  the  car  moved  about 
six  Inches  after  the  collision,  and  other  evi- 
dence that  It  moved  three  or  four  feet,  and 
still  ,  other  that  it  moved  six  or  eight  feet 
There  was  testimony  tending  to  show  that 
the  deceased  pulled  the  horse  across  tbe 
track  in  front  of  tbe  car,  or  that  the  horse, 
becoming  unmanageable,  went  across  the 
track  In  front  of  the  car,  wtalle  deceased  was 
trying  to  prevent  It  from  so  crossing.  The 
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deceased  either  was  thrown,  or  Jninped,  from 
the  buggy  at  the  time  of  the  collision,  and 
It  was  from  this  fall  that  he  received  the 
injuries  that  caused  his  deatli. 

The  substance  and  effect  of  the  testimony 
of  the  first  witness  for  plainttfT,  a  negro 
woman  named  Willie  Brown,  was  Uiat  she 
wltnesBed  the  collision  and  accident;  that 
ixat  before  and  at  the  time  of  the  accident 
the  motorman  in  charge  of  the  car  was  look- 
ing baclEward,  and  therefore  could  not  and 
did  not  see  the  deceased  nor  know  of  his 
peril.  For  what  purpose  he  was  looking 
backward  was  not  made  to  appear  by  her 
evidence ;  and  it  should  be  said  tlmt  her  tee- 
dmony  here  Is  contradicted  by  all  the  other 
witnesses.  Horeorer,  she  pats  the  deceased 
on  the  side  of  the  track  oppoaite  to  that 
indicated  In  the  testUmmy  of  other  witness- 
es, and  states  that  the  deceased  puUed  the 
horse  across  the  track  to  aTold  meetinf  an 
automobile.  None  of  the  other  witnesses  tes- 
tify to  se^big  an  antomoblle,  w  to  Uie  dr^ 
cmnstances  of  the  crossing  of  tlie  track.  She 
says  that  the  car  did  not  slow  up^  because 
the  motorman  was  looking  backward.  She 
does  not  say  how  far  the  car  moved,  after 
striking  file  bnnj;  hnt  her  testimony  tends 
to  aihow  that  tiie  deceased  polled  the  horse 
across  the  tnu^  in  front  of  the  car.  Many 
of  Che  witnesses  say  that  the  horse  was  shy- 
ing or  attempting  to  run,  and  that  deceased 
was  trying  to  keep  it  off  the  tntit  at  the 
time  of  the  collision. 

Another  witness,  Mrs.  Connybear,  testtfles 
that  she  did  not  see  the  car  strike  the  bug- 
gy; that  when  she  first  saw  it  the  car  was 
pushing  the  buggy  toward  Twoity-Fourtb 
street,  and  went  three  or  four  feet  She 
does  not  attempt  to  show  how  close  the  car 
was  to  deceased  when  he  went  upon  the 
track. 

Another  witness  for  the  plaintiff,  Mrs. 
Massey,  testifies  that  shq  was  In  her  house 
near  the  scene  of  the  accident,  and  that  she 
reached  her  door  just  in  time  to  see  the  col- 
lision; ttiat  the  car  pushed  the  buggy  about 
three  feet 

Nellie  Luna,  another  witness,  teaUfles  that 
the  car  had  stopped  when  she  first  saw  it 
and  that  she  did  not  see  the  collision. 

Another  witness  for  the  plaintitf,  Ed  Shri- 
ver,  testifies  that  he  did  not  see  the  collision, 
but  witnessed  some  of  the  circumstances; 
that  the  car  was  running  at  a  moderate 
speed,  he  being  in  it  and  that  he  did  not 
see  the  buggy  until  the  collision;  that  lie  did 
not  fdel  any  crash,  but  only  the  usual  sensa- 
tion of  a  stopping  car. 

The  defendant's  witness  Brhart  testifies 
tliat  the  car  was  standing  still,  and  that  the 
buggy  collided  with  it  Another  witness, 
Hunter,  testifies  that  the  horse  was  trying 
to  cross  the  track;  the  car  being  within  six 
feet  of  It  Another  witness  testlfles  that  he 

V  the  horse  Jump  across,  about  six  feet 
ront  of  the  car,  and  that  the  buggy  hit 


the  end  of  the  car  Just  about  Oe  time  It  got 

on  the  track. 

Another  witness,  MUler.  testifies  that  the 
horse  shied  across  the  track,  and  that  the 
car  was  stopped  after  It  pushed  the  boggy 
alwut  six  Inches,  and  that  tlie  horse  was 
about  15  or  20  feet  from  the  car. 

Witness  M.  F.  Oeser  testlfles  that  tlie 
crash  and  the  stopping  of  the  car  oocarred 
at  the  same  time,  and  that  deceased  ■was 
about  10  yards  In  front  of  the  car  -whea  lie 
felL 

The  testimony  of  the  witness  Parker, 
the  motorman,  is  to  the  effect  that  he  no- 
ticed the  deceased  coming  up  the  avenue^  but 
not  on  the  track,  and  that  as  the  horse  got 
closer  to  the  car  it  became  frightened  at 
something  on  the  sidewalk,  and  attempted  to 
cross  the  track,  the  deceased  trying  to  pre- 
vent this;  and  that  he  (the  motorman)  at- 
tempted to  slow  up  the  car  as  soon  as  be 
saw  that  the  horse  was  trying  to  cross  the 
track;  that  the  car  was  still  wh&i  the  bu^y 
struck  It  and  tliat  the  left  hind  wheel  was 
knocked  off;  that  the  horse  was  going  very 
fast;  that  the  car  was  stopped  by  tbo  time 
the  horse  was  within  15  or  20  feet  of  It;  that 
he  bad  time  to  stop  the  car,  but  not  to 
back  it. 

We  do  not  find  any  evidence  in  this  rec- 
ord, standing  alone,  or  connected  with  all 
the  other  evidence,  which  would  Justify  the 
trial  court  in  submitting  the  question  of 
wanton  negligence  or  wllifui  Injury  nnder 
the  second  count  which  ascribed  the  injury 
to  the  wantonness  or  willfulness  of  the  mo- 
torman. While  some  of  the  evidence  may 
tend  to  show  simple  negligence  on  the  part 
of  the  motorman,  we  find  none  showing,  or 
even  tending  to  show,  wanton  n^ligence  or 
willful  injury,  as  has  Iwen  defined  by  tbla 
court  Tlie  most  that  any  of  It  shows  or 
tends  to  show  is  that  he  was  looking  back- 
ward, and  therefore  failed  to  observe  the 
danger  to  which  the  deceased  was  exposed, 
or  to  know  and  appreciate  the  dang^  of  not 
stopping  the  car.  There  is  nothing  to  staow 
that  his  looking  backward  was  wanton,  or 
to  justify  any  inference  that  it  was  with  the 
intent  to  injure  the  deceased  or  any  one  ela& 
The  most  that  this  or  any  other  evidence 
shows  Is  simple  n^Ugence,  or  failure  to  ob- 
serve due  care.  Other  evidence  shows  that 
he  fftiled  to  sound  the  gong,  or  to  give  warn- 
ing of  the  approach  of  the  car;  but  this,  at 
most  was  simple  negligence,  and  all  the  oth- 
er evidence  shows  or  tends  to  show  that  he 
did  attempt,  as  best  he  could,  to  prevent  the 
Injury,  after  becoming  aware  of  the  danger 
and  peril  of  the  deceased. 

[1]  It  follows,  therefore,  that  the  court 
should  liave  given  the  affirmative  diaige  fOr 
the  defendant,  as  requested,  as  to  the  oount 
charging  wantonness  or  wUIful  injury.  Wan- 
ton negligence  or  willful  injury  has  been 
often  defined  by  this  court;  and  those  rhancii 
of  it  applying  to  tills  case  bare  beoi  atated 
by  this  court  as  tollowss 
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When  an  act  Is  done  or  omttted  ander  dx^ 
comstances  and  conditions,  known  to  tbe 
person,  tbat  his  conduct  Is  likely  to  or  proba- 
bly will  result  in  Injury,  and  tiiron^  reck- 
less Indifference  to  consequences,  or  conscious- 
ly and  Intentionally,  one  does  a  wrongful 
act,  or  omits  an  act  which  he  ought  to  have 
done,  the  injury  inflicted  may  be  said  to  be 
wanton.  In  such  cases,  it  is,  however,  essen- 
tial that  the  act  done  or  omitted  should  be 
done  or  omitted  with  a  knowledge  and  pres- 
ent consdonsnesi  that  Injury  would  probably 
result;  and  this  consdousness  is  not  to  be 
implied  from  a  mere  knowledge  of  the  dan- 
gerous situation.  M.,  J.  &  K.  C.  R.  B.  Co. 
T.  Smith,  X53  Ala.  127,  45  South.  67,  127  Am. 
St.  Rep.  22. 

In  order  that  one  may  be  held  guilty  of 
willful  or  wanton  conduct,  it  must  be  shown 
that  he  was  conscious  of  his  conduct  and 
conscious,  from  his  knowledge  of  existing 
conditions,  that  injury  would  likely  or  prob- 
ably result  frbm  his  conduct,  and  that,  with 
reckless  indifference  to  conseqnoices,  he  oon- 
scionsly  and  intentionally  did  some  wrongful 
act,  or  omitted  some  known  duty,  which  pro- 
duced the  injurious  result.  Montgomery  St 
By.  Go.  T.  Rice^  144  Ala.  610.  88  South.  8S7. 

Before  one  can  be  couTicted  of  wanton- 
nesB,  the  fticts  must  show  that  he  was  con- 
scious of  tals  conduct,  and  conscious,  from  his 
knowledge  of  existing  a>nditlon8,  that  in- 
jury would  llktiy  remit  from  his  conduct; 
that,  with  reckless  Indifference  to  conseqoenc- 
es,  lie  consciously  and  Intentionally  did  some 
wrongful  act,  or  omitted  some  known  duty, 
which  produced  the  injury.  Peters  v.  South- 
em  By.  Co.,  135  Ala.  6S7.  33  South.  332. 
See  M.  ft  a  R.  R.  Co.  t.  Martin,  117  Ala.  367, 
23  South.  231;  Burson  t.  L.  A  N.  R.  R.  Co.. 
U6  Ala.  198,  22  South.  457;  Blrmlugbam  Co. 
▼.  Bowers,  110  Ala.  828,  20  South.  345. 

Where  there  is  no  evldeuce  of  knowledge 
on  the  part  of  the  engineer  of  the  presence 
or  pern  of  the  person  on  the  track,  or  knowl- 
edge from  existing  conditions  at  the  time  and 
place  of  the  accident  that  injury  would  like- 
ly or  probably  result  to  such  person  from  the 
speed  at  which  tbe  engineer  was  running  the 
train,  be  oonld  not  be  said  to  be  goUty  of 
wanton  negligence.  Petem  t.  Southern  By. 
Co.,  supia. 

The  running  of  a  train  at  a  dangerous  rate 
of  speed  through  an  incorporated  city  or 
town,  or  across  a  public  highway  along  which 
persons  in  large  numbers  are  eontlnnally 
passing,  and  without  sounding  the  whistie  or 
ringing  the  bell,  or  giving  any  alarm,  does 
not  necessarily  involve  an  Intention  to  kill, 
or  such  reckless  disregard  as  to  probable 
consequences  as  to  amount  to  wantonness, 
tu  ft  N.  R.  B.  Co.  V.  Mitchell,  134  Ala.  266, 
32  South.  735;  L.  &  N.  R.  B,  Co.  T.  Orr, 
121  Ala.  489.  26  South.  86. 

It  is  only  after  those  who  are  operating  a 
train  fail  to  exercise  leastHiable  care  to  avoid 
injuring  a  trespasser,  after  he  is  discovered 
and  his  peril  becomes  apparent,  tbat  they 


are  held  to  be  guilty  of  wantonness  or  reck- 
lessness, such  as  to  overcome  contributory 
negligence  of  the  trespasser.  'L.  ft  M.  R.  R. 
Co.  V.  Mitchell.  134  Ala.  266,  32  South.  735; 
Haley  v.  K.  a,  H.  ft  R  R.  B.  Co^  118  Ala. 
649,  21  South.  867. 

It  is  essential,  to  constitute  wanton  neg- 
ligence, that  tbe  act  done  or  omitted  should 
be  done  or  omitted  with  a  knowledge  and  a 
present  consciousness  that  injury  will  prob- 
ably result,  and  this  knowledge  is  not  to 
be  implied  from  mere  knowledge  of  ele- 
ments of  the  dangerous  situation.  L.  ft  N. 
R.  R.  Co.  V.  Brown,  121  Ala.  221,  26  South. 
609;  Burgess'  Qtse,  114  Ala.  687,  22  South. 
169;  Marker's  Case.  103  Ala.  160,  15  South. 
611,  49  Am.  St  Rep.  21;  Swop^s  Case,  115 
Ala.  287,  22  South.  174;  Burgess'  Case,  116 
Ala.  609,  22  South.  913. 

A  mere  errov  of  judgment,  or  omission 
to  act,  without  more,  cannot  rise  to  the  de- 
gree of  wanton  negligence  or  willful  wrong. 
Authorities,  supra;  Georgia  Paa  R.  Co.  v. 
Lee,  92  Ala.  272,  9  South.  230;  LoulsvUle  ft 
N.  R.  Co.  V,  Webb,  97  Ala.  308,  12  South. 
374;  Highland  Avenue  &  Belt  R.  Co.  v. 
Sampson,  91  Ala.  560,  8  South.  778. 

Where  a  person  is  killed  on  the  side  track 
by  a  backing  train  moving  at  the  rate  of 
from  three  to  six  miles  per  hour,  the  fact 
that  a  proper  lookout  was  not  k^>t  or  tbat 
the  bell  was  not  rung,  held,  as  a  matter  of 
law,  not  to  be  wanton  negligence.  L.  ft  N. 
R.  R.  Go.  V.  Richards,  100  Ala.  866,  18 
South.  944. 

[2]  On  further  consideration  of  this  case, 
on  the  application  for  a  rehearing,  the  ma- 
jority of  the  court  are  of  the  opinion  that 
the  trial  court  did  not  err  in  submitting  the 
question  of  wantonness  to  the  jury,  and 
therefore  do  not  agree  to  what  is  said  hy 
the  writer  on  the  subject  of  wantonness. 
The  writer,  however,  adheres  to  the  views 
above  expressed  upon  this  subject  He  has 
read  the  evidence— every  word  of  it— and 
he  fails  to  find  any  tendency  therein  to 
show  wantonness;  and  the  only  evidence 
he  finds,  tending  to  show  simply  negllgraice, 
is  that  going  to  show  that  the  motorman 
was  looking  backward,  and  not  forward, 
when  the  accident  occurred.  This  would 
repel  any  idea  of  wantonness  or  wiUfulnees, 
and  show,  at  most,  but  inattention.  There 
is,  in  his  opinion,  not  a  syllable  of  tbe  other 
testimony  that  tends  to  show  negl^^ce, 
and  nothing  in  the  entire  evidence,  except- 
ing this  testimony  as  to  the  motorman's 
looking  backward,  but  what  would  show 
the  accident  to  have  been  an  unavoidable 
one,  for  which  no  aae  would  be  liable. 
The  questions  of  simple  negligence  on  the 
part  of  the  motorman,  and  contributory 
negligence  on  the  part  of  the  deceased,  were 
matters  for  the  jury.  Tbe  court  did  not 
err  In  submitting  these  questions  to  the 
Jury,  nor  In  declining  to  instruct  tbe  jury 
aflOnflaUvely  for  tbia  defoidant  upon  these 
issues. 
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We  find  no  rererslble  error  In  those  parts 
of  tUe  oral  charge  to  which  exceptlona  were 
reserved  by  d^endant.  They  aisert  cor^ 
rect  propositions  of  law,  and.  when  refer- 
red to  the  whole  charge  of  which  they  are 
parts,  we  cannot  say  that  they  were  mis- 
leading certainly  not  so.  to  the  extent  to 
Justify  a  reversal.  The  defendant  could 
and  should  have  requested  explanatory  In- 
8tmctl<»i8  which  would  have  cored  the 
charges  of  any  possible  misleading  tend- 
encies. 

[I]  There  was  no  error  In  charging  the 
Jury  that,  If  they  were  reasonably  satisfied 
from  the  evidence  that  either  one  or  the 
other  of  the  counts  of  plain tUTs  complaint 
la  true,  then  i^IuUITb  case  is  made  out 
TtlB  la  nndonbtedly  the  law,  as  has  been 
many  times  said  by  this  and  other  courts. 
It  did  not  request  a  verdict  for  plaintiff,  and 
therefore  did  not  ignore  the  pleas  or  de- 
fense as  to  contributory  negligence;  and, 
besides,  the  court,  at  the  request  of  the  de- 
fendant, gave  an  explanatory  charge,  cur- 
ing it  of  any  misleading  tendency, 

[4]  Theare  was  no  error  in  giving  charge 
No.  7.  It  stated  a  correct  proposition  of 
law,  and  It  was  neither  abstract  nor  mis- 
leading; but,  even  if  It  were,  we  would  not 
reverse  for  these  faults,  if  otherwise  cor- 
rect We  have  repeatedly  mied  that  there 
is  no  error  In  refusing  charges  which  in- 
struct the  Jury  that  there  Is  no  evidence  of 
a  given  fact 

[B]  The  bill  of  exceptions  contains  the 
following  recitals:  "Mr.  Harsh,  in  making 
the  closing  argument  for  the  plaintiff  In 
the  case,  said  to  the  Jury:  'I  know  Hugh 
Uorrow,  and  I  know  what  I  am  going  to 
tell  you  about  him  Is  true.  I  know  that  if 
he  was  on  the  Jury  trying  this  case  that 
he  would  rendw  a  verdict  In  favor  of  the 
plaintiff  in  a  la^e  amonnt*  The  defend- 
ant by  its  attorney,  Hugh  Morrow,  who 
tried  the  case,  objected  to  the  foregoing  ar- 
gument of  plaintiff's  counsel,  and  the  court 
sustained  the  objection.  At  the  time  of 
making  the  objection,  defendant's  attorney 
stated  to  the  court  in  the  presence  of  the 
Jury,  that  the  facta 'stated  by  Mr.  Harsh 
were  not  In  evidence,  and  were  not  true  in 
substance  and  In  fact"  This  was  clearly 
and  wtiolly  lll^ltimate  argument  It  was 
matter  stated  as  a  fact  to  the  Jury,  of 
which  there  was  no  evidence,  and  of  which 
fact  evidence  would  not  have  been  admissi- 
ble. If  offered.  Its  only  tendency  and  effect 
was  to  prejudice  the  Jury  against  the  de- 
fense of  the  defendant  and  against  the 
sincerity  of  its  counsel  in  so  defoidlng. 
Its  natural  tendency  was  to  persuade  the 
Jury  to  render  a  verdict  for  plaintiff,  be- 
cause it  was  practically  confessed  by  the 
attorn^  for  defendant  It  would  be  diffi- 
cult to  conceive  of  argument  more  objec- 
tionable, unfair,  and  prejudicial  than  was 
this,  coming,  as  it  did,  in  the  closing  argu- 
ment* to  which  the  defendant's  counsel  taaa 


no  <vportuniCy  to  nply.  Gourts  should  not 
allow  verdicts  obtained  by  such  argoment 
to  stand.  If  the  trial  oonrt  had  been  re- 
quested to  exclude  the  argument  from  the 
Jury,  and  had  declined,  there  would,  we 
think,  be  no  doubt  that  the  refusal  would 
be  reversible  error  on  appeal,  or  that  it 
would  be  ground  for  a  new  triaL  The  de- 
fendant's connsd  did  object  to  the  argu- 
ment and  the  court  sustained  the  objection, 
bat  ttie  court  did  not  ex  mero  mota  exclude 
such  argument  or  r^rlmand  oonnsd  so 
using  it;  nor  did  connsd  retract  It  after  it 
was  objected  to  and  the  objection  snstain- 
ed;  nor  did  counsel  for  def^dant  as  he 
might  have  done,  farther  move  the  court  to 
exclude.  This  court  on  appeal,  can  only 
review  the  actions  and  rulings  of  the  trial 
courts,  and  not  those  of  counsel;  hence  oo 
the  main  appeal  we  cannot  review  tlie  ac- 
tion of  the  trial  court  as  to  this  matter, 
for  the  reason  that  his  mling,  as  far  as 
invoked  on  the  main  trial,  was  In  favor  of 
appellant  and  appellant  cannot  tlierefore 
assign  It  aa  error.  CatclUTs  Case.  148  Ala. 
108.  41  South.  873;  Stone's  Case,  105  Ala. 
60^  72,  17  South.  114;  Klng^  Cue,  100  Ala. 
86,  14  South.  878. 

But  the  defendant  could  and  did  assign, 
as  ground  for  new  trial,  this  illegitimate 
argument  of  plaintiff's  conusel,  which  ar- 
gnmemt  counsel  failed  to  withdraw,  or  to 
attempt  to  correct  the  erroneous  Impres- 
sion it  may  liave  produced  upon  the  minds 
of  the  Jury,  and  the  trial  court  declined  to 
set  aside  the  vodlct  on  this  accoont;  so, 
as  to  the  new  trial,  tt  may  assign  sndi  ac> 
tlon  as  error. 

This  court  has  repeatedly  and  in  strong 
language  condemned  renurks  of  counsel 
less  offensive  and  less  offending  than  those 
used  in  this  case,  and  has  awarded  new 
trials  where  the  trial  court  failed  or  refus- 
ed to  take  prompt  and  decisive  action  to 
eradicate  such  erroneous  impresaions,  and 
has  d<me  this  in  cases  even  where  coun- 
sel making  such  argument  had  done  all  he 
could  to  cure  his  error;  that  is,  by  retract- 
ing the  offensive  remarks. 

In  the  case  of  Wolfle  v.  Mlnnls,  74  Ala. 
886,  880.  this  court  by  Stone,  a  J.,  said: 
"We  think  the  language  complained  of  Id 
this  case  should  not  have  been  indulged, 
and  coming,  as  It  did,  from  able  and  ouinent 
counsel.  It  was  well  calculated  to  exert  ao 
Improper  influence  on  the  minds  of  the  Ju- 
rors. The  court  might  and  probably  should, 
have  arrested  it  ex  mero  motn.  It  Is  one 
of  the  highest  Judicial  functions  to  see  tlie 
law  Impartially  administered,  and  to  pre- 
vent as  far  as  possible,  all  improper,  ex- 
traneous Influences  from  finding  their  way 
into  the  Jury  box.  And  when  opposing 
counsel  objected  to  the  Improper  language 
employed,  and  called  the  attention  of  the 
court  to  It  it  was  not  mough  that  offend- 
ing counsel  replied,  'Oh,  well,  I'll  take  ft 
back.'    Such  remark  cannot  efface  the  im- 
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presslon.  The  conrt  should  have  Instrnet- 
ed  tbe  Jury,  in  clear  terms,  that  such  re- 
marks were  not  legitimate  ailment,  and 
that  tbey  shonld  not  consider  anything  thus 
Bald  in  tbelr  dellberatiims.  Nothing  short 
of  a  prompt  emphatic  dlsantroral  of  such 
line  of  argument,  and  t^t  tnm  the  conrt 
itself,  can  avert  the  prohahle  mlsdilef.  Sul- 
livan T.  State,  66  Ala.  48;  Cross  t.  State. 
68  Ala.  476."  This  qnotatlon  Is  strikingly 
applicable  to  this  case. 

In  the  case  of  Florence,  etc.,  Co.  t.  Field. 
104  Ala.  471,  480,  16  South.  538,  540,  this 
court,  commenting  on  Improper  remarks  of 
counsel,  speaklog  by  Justice  Haralson,  said; 
"On  objection  raised  by  defendant's  counsel, 
the  court  said  the  objection  was  sustained, 
and  stated  to  counsel  making  the  remark 
that  It  was  improper,  whereupon  the  said 
counsel  remarked.  'Well,  I  withdraw  the  re- 
mark.' There  was  no  exception  reserved  by 
defendant  to  this  remark  of  counsel,  nor  to 
the  action  of  the  court  upon  It.  Nor  Is  it 
made  the  basis  of  a  motion  for  a  new  trial. 
It  Is,  however,  assigned  as  error.  We  have 
referred  to  it  to  state  that  the  remark  was 
calculated  to  seriously  prejudice  and  injure 
the  defendant  with  the  Jury.  The  action  of 
the  court  In  excluding  It  was  very  mild, 
and  not  a  sufficient  antidote  to  the  poison 
that  had  been  injected  into  the  minds  of  the 
jury  by  tbe  use  of  sucb  language.  Verdicts 
oui^ht  not  to  be  won  by  such  methods,  and 
\rben  an  attorney.  In  the  heat  of  debate, 
£ocs  to  sucb  extraordinary  lengths  geni- 
ally the  court  should  promptly  set  aside  any 
verdict  that  may  be  rendered  for  bis  client. 
The  repressive  powers  of  a  court  to  prevent 
such  departures  from  legitimate  argument  of 
a  cause  before  a  jury  should  be  vigorously 
applied.  No  mere  statement  that  It  Is  out 
of  order  or  Improper  can  meet  the  exigencies 
of  the  case.  Nothing  short  of  such  action 
on  tbe  part  of  the  court,  and  a  clear  satis- 
faction that  the  prejudice  naturally  excited 
by  the  use  of  such  language  bad  been  re- 
xuoved  from  the  minds  of  the  jury,  ought 
ever  to  rescue  a  case  from  a  new  ^lal  on 
motion  of  tlie  party  against  wliom  rendered." 

In  the  case  of  TannehiU  t.  State,  159  Ala. 
62,  48  South.  662,  this  court,  speaking  through 
Simpson,  J.,  said:  "It  is  the  duty  of  tbe 
conrt  to  see  that  the  defendant  is  tried  ac- 
cording to  tlw  law  and  the  evidence,  free 
from  any  appeal  to  prejudice  or  other  im- 
proper motive;  and  this  duty  is  emphasized 
whoi  a  colored  man  Is  plaeed  upon  trial 
t»efore  a  jury  of  white  men.  Courts  In  some 
other  jnrlsdictlcms  have  htid,  on  what  seems 
to  be  good  reason,  that  the  Injury  done  by 
sucb  remariEs  cannot  even  he  atoned  by  the 
retracthm  or  tiie  ruling  out  of  the  remarks; 
bat  at  least  it  is  error,  as'  held  by  our  own 
conrtB,  for  each  remarks,  stating  facts  that 
are  not  In  eridence  before  the  jury,  to  be  al- 
lowed." 

In  the  case  of  Berry  t.  States  10  Oa.  Oil, 
B7  SO.-56 


522,  where  the  question  was  raised  for  the 
first  time  on  motion  for  new  trial,  Lump- 
kin, J.,  made  the  following  pungent  remarks: 
"That  the  practice  complained  of  Is  highly 
repr^enslble,  no  one  can  doubt.  It  ought. 
In  every  Instance,  to  be  properly  repressed. 
For  counsel  to  undertake  by  a  side  wind  to 
get  that  In  as  proof  which  Is  merely  con- 
jecture, and  thus  to  work  a  prejudice  in  the 
minds  of  the  jury,  cannot  be  tolerated.  Nor 
ought  the  presiding  judge  to  wait  until  he 
is  called  on  to  Interpose.  For  It  is  usually 
better  to  trust  to  the  discrimination  of  the 
jury  as  to  what  Is,  and  what  Is  not,  in  evi- 
dence than  for  the  opposing  counsel  to  move 
In  the  matter.  For  what  practitioner  has 
not  regretted  his  untoward  Interference,  when 
the  counsel,  thus  Interrupted,  resumes:  'Yes, 
gentlemen,  I  have  touched  a  tender  spot; 
the  galled  jade  will  wince.  Tou  see  where 
the  shoe  pinches.' " 

In  the  case  of  East  Tennessee,  Virginia  & 
Georgia  Railroad  Co.  v.  Carloss,  77  Ala.  443, 
448,  this  court,  through  Somervlll,  J.,  said; 
"As  the  case  Is  sent  back  for  a  new  trial  on 
another  point,  we  need  not  consider  whether 
the  exception  was  properly  taken  so  as  to 
raise  this  Question.  Circuit  judges  have  am- 
ple power  to  check  arguments  of  this  char- 
acter by  setting  aside  verdicts  obtained 
through  their  influence,  either  on  motion  of 
the  adverse  party  or  ex  mero  motu.  If  it 
were  exercised  more  freely  in  such  cases, 
this  court  would  probably  be  troubled  with 
reviewing  fewer  transgressions  of  the  rule  to 
which  we  have  above  referred." 

[I]  We  are  also  of  the  opinion  that  a 
new  trial  should  have  been  awarded  because 
of  the  disqualification  of  the  juror  Taylor, 
who  was  shown  to  be  boarding  at  the  house 
of  and  with  the  plaintiff  at  the  time  of  the 
trial.  He  was  either  tbe  guest,  the  tenant, 
or  a  member  of  the  household  of  the  plalutiff 
at  the  time  of  the  trial,  either  of  which  re- 
lations would  disqualify  him  as  a  juror.  It 
was  not  disputed,  but  admitted,  that  this 
fact  was  unknown  to  the  defendant  or  its 
attorney  at  the  time  of  or  before  the  trial.  It 
could  not  be  expected,  under  the  circumstanc- 
es shown  in  this  case,  that  the  Juror  would 
be  disinterested  and  unbiased  as  between  tbe 
parties.  H«e  was  a  juror  whose  landlady 
was  the  plaintiff,  and  a  witness  at  the  trial, 
looting  that  this  defendant  bad  wrongfully 
klUed  her  husband  and  left  her  a  widow. 
It  would  have  been  inhuman  and  wholly 
unnatural  that  this  juror  could  be  entirely 
uninfluenced  by  these  facts.  The  trial  last- 
ed for  several  days,  and  he  was  rooming  at 
tiie  plalntUTs  house  and  borne  during  this 
tlm^  and  bad  been  doing  so  for  some  time 
befi»e  the  trial.  The  plaintiff  certainly  knew 
this  tact  before  and  at  the  time  of  the  trial, 
and  it  is  admitted  that  the  defendant  did 
not.  The  juror  or  the  plahitiff  shonld  have 
disclosed  this  fact  to  tlie  Jury  or  to  the 
defendant,  so  that  the  joror  could  be  chal- 
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longed  or  excosed.  However  boiiest  and  con- 
sdentlona  tbe  Juror  may  have  beat,  be  was 
not  a  propw  Juror  on  this  trial  wider  bis 
existing  enTixonments.  Wltbout  committing 
ourselves  to  all  that  Mr.  Proffatt  (Jury 
Trial,  i  m,  p.  2SD  ears,  we  quote:  "Social 
or  bnalnesa  relations  existing  between  a 
Juror  and  a  party  to  tbe  suit  render  the 
Jnror  Incompetoit,  As  when  the  Juror  Is  un- 
der tbe  grower  of  either  puty,  or  In  bis  em- 
ployment, or  has  drunk  or  eaten  at  bis  ex- 
pensev  since  the  commencemmt  of  the  action. 
Hence  the  relation  of  landlord  or  tenant  dls- 
QuaUfles."  Mr.  Thompson  trials,  vol.  1,  } 
67,  p.  SO)  says:  That  the  venireman  Is  tbe 
Inferior  or  dependent  in  business  relations 
of  tbe  opposite  party  to  the  suit  will  general- 
ly disqualify.  Thus,  If  be  is  his  surety,  and 
the  rendition  of  a  Judgment  against  him  will 
diminish  the  probability  of  his  being  exon- 
erated, or  if  he  la  his  tenant,  although  dis- 
tress for  rent  may  have  been  abolished,"  etc. 

[7]  While  it  has  been  held  that  the  fact 
that  one  of  tbe  lurtles  Is  an  innkeeper  and 
that  one  of  the  jurors  is  stopping  at  bis 
inn  will  not  disqualify  him;  this  is  quite 
different  from  a  private  boarding  house,  such 
as  that  shown  in  this  case.  The  relation 
shown  in  the  case  at  bar  la  much  closer  than 
that  between  ordinary  landlord  and  tenant, 
or  between  the  landlord  and  a  mere  patron 
of  a  public  hotel.  The  distinction  between 
a  public  inn  or  hotel  and  a  boarding  bouse 
is  well  pointed  out  In  the  case  of  Foster  v. 
State,  84  Ala.  452,  4  South.  833.  where  it  Is 
said:  "An  'inn'  Is  a  house  of  entertainment 
for  travelers,  being  synonymous  In  meaning 
with  'hotel'  or  tavern.'  It  was  formerly  de- 
fined to  mean  'a  house  where  a  traveler  is 
furnished  with  everything  which  he  has  oc- 
casion for  while  upon  bis  way.*  Thompson 
V.  Lacy.  3  B.  &  Aid.  283;  People  v.  Jones, 
54  Barb.  (N.  T.)  3U.  But  this  definition  has 
necessarily  been  modified  by  tbe  progress  of 
time,  and  tbe  mutations  In  the  customs  of 
society  and  modes  of  travel  In  modem  times. 
An  Inn,  however,  was  always,  and  may  now, 
when  unlicensed,  be  distinguished  from  a 
boarding  house,  the  guest  of  which  is  under 
an  express  contract,  at  a  certain  rate,  and 
for  a  specified  time;  tbe  right  of  selecting 
tbe  guest  or  boarder  and  fixing  full  terms 
being  the  chief  characteristic  of  the  boarding 
house,  as  distinguished  from  an  inn,"  et& 

So,  in  the  case  of  Oty  of  Birmingham  v. 
Birmingham  Waterworks  Company,  162  Ala. 
310,  44  South.  682.  U  U  B.  A.  (N.  S.)  613, 
tbe  distinction  Is  drawn;  It  being  there 
■aid:  *Tb»  public  house  Is  for  tbe  enter- 
talnmeat  of  all  who  come  lawfully  and  pay 
regularly.  Tbe  boarding  house  is  for  the 
aoeonunodfttion  of  those  only  who  are  ac- 
cepted as  guests  by  the  proprietor.  Snch  an 
establisbmoit  Is  as  much  a  private  house 
as  If  there  were  no  boarders.   •   •  • " 


a  boarding  bouse,  tbe  guest  Is  under 
an  express  contract,  at  a  catain  rate^  for  a 
certain  period  of  time;  but  in  an  inn  there 
Is  no  sprees  engagement  The  guest,  being 
on  bis  way.  Is  entertained  ftom  day  tb  day, 
accordliw  to  his  bosiness,  upon  an  implied 
contract,"  etc 

In  the  case  at  bar.  the  Juror  was  not  wly 
a  tenant  of  tbe  plaintiff,  bat  a  m«nber  tO. 
her  taonsdiold;  and  it  Is  wholly  Improbal^ 
that  fatf  could  have  beat  IndUtftroit  to  tbe 
result  of  the  suit  Hla  testimony,  on  tbe 
motion  for  a  new  trial,  while  showing  tbst 
he  was  not  la  £avor  ot  returning  as  large 
a  verdict  as  some  of  the  other  Jurors  £avoi^ 
ed,  yet  shows  that  he  resolved  his  dODdits  as 
to  whether  the  case  was  made  out  la  favor 
of  tbe  plaintiff.  As  to  this,  be  says:  "Tes; 
and  my  recollection  Is  mysdf  and  two  other 
gentlemoi  were  the  lowest  gentlemai  on  that 
Jury  for  a  verdict  I  took  a  very  firm  stand, 
as  I  saw  the  case,  that  I  wasn't  In  favor  of 
an  excessive  or  any  large  verdict;  in  my 
mind,  there  was  a  question  of  doubt  about 
it,  and  1  was  willing  to  give  the  plaintiff 
tbe  benefit  of  it" 

We  are  of  the  opinion  that  the  trial  court 
should  have  granted  the  motion  for  a  nev 
trial,  and  that  it  was  error  to  refuse  it 

Beversed  and  remanded.  All  tbe  Justices 
concur,  save  DOWDELL,  C.  J.,  not  sitting, 
and  MATFIEU),  J.,  who  dissents  as  to  tbe 
question  of  wantonness  being  for  tbe  Jury. 


BRIGOS  T.  TE3mESSEE!  GOAL,  IRON  ft  R. 
00. 

(Supreme  Court  of  Alabama.    Dec.  19,  1911. 
Rehearing  Denied  Feb.  15,  1912.) 

L  Judgment  (|  208*)— Entbt  oh  DocsEniio 

— Altebation. 

After  adjournment  of  the  term,  a  Jndf- 
ment  entered  upon  tbe  minutes,  the  minotes 
being  signed  br  the  Judge,  cannot  be  altered 
or  amended,  except  for  derical  error  or  omis- 
sion on  evidence  shown  by  tbe  record;  parol 
evidence  t>eing  insuffident  to  warrant  amend- 
ment nunc  pro  tunc. 

[Ed.  Note.— For  other  cases,  see  JudnaeBt, 
Cent  Dig.  1}  583-586;  Dec.  Dig.  1  299.*] 

2.  JunowEHT  (J  816*)— Entrt  ob  DoCKEinio 
— Altkbation— Rbcobo  EVinSNCU. 

The  mere  omission  in.  tbe  bendi  notes  of 
the  trial  judge  to  mention  pleadings  is  not 
record  evidence  warranting  tbe  alteratton  after 
tbe  expiration  of  the  term  of  a  duly  entered 
judgment  which  reated  the  existence  of  sucb 
pleadings,  for  there  is  no  law  requiring  tfae 
judge  to  make  bench  notes. 

[Ed.  Note. — For  other  cases,  see  Jadgmcot, 
Cent  Dig.  S  613;  Dea  Dig.  S  315.*] 

3.  JUDOIIBNT  (I  815*)— ENTBT  OB  DOCKRinQ 
— Al.TEBAnON— RECOBO  EVIDBNCX. 

Where  the  original  Judgment  entered  by 
the  clerk  was  stricken  out  and  snother  sub- 
atitoted,  the  fact  thatl  the  original  Jodgmeat 
still  appeared  Im  the  minutes  of  the  court  was 
not  sucn  record  evidence  as  wonM  warrant  Oe 
court  after  the  exjdratlon  of  tiic  term  in 
amending  the  second  Judgment  nunc  pro  tone. 
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for  without  tbe  aid  of  parol  evidence  It  would 
be  presnmed  that  the  first  was  erased  by  order 
of  the  court. 

[Ed.  Note.— For  other  cases,  see  Jndfment. 
Cent.  Dig.  S  613;  Dec  Dis.  f  316.*] 

Anderson,  McGlellan,  and  Harfleld,  JJ.,  dls- 
seDting. 

Appeal  from  City  Court  of  Blrmlogbain; 
0.  W.  Ferguson,  Judge. 

Action  by  Mlllaxe  Briggs  against  the  Ten- 
nessee Coal,  Iron  &  BaUroad  Company  for 
injuries  wlille  engaged  In  its  employment 
Judgment  for  defendant,  and  plaintiff  ap> 
peals.   ReTersed  and  remanded. 

A  trial  was  had  and  Judgment  entered  un- 
der the  following  facts:  On  the  20th  day  of 
March,  1910,  judgm^t  was  rendered  in  favor 
of  the  defendant,  and  the  Judge's  bench  notes 
showed  as  follows:  "By  leave  of  the 
court,  plaintiff  refiled  his  complaint  and 
amendments  thereto.  By  leave,  defendant 
reflled  its  demurrers  heretofore  filed,  and 
also  additional  demurrers,  by  separate  pa- 
per of  this  date,  to  each  count  of  the  com- 
plaint as  reflled.  By  leave,  the  defendant 
reflled  pleas  1,  2,  and  4  and  plea  3  as  amend- 
ed, by  separate  paper  filed  after  demnrrer 
to  each  count  of  the  complaint  overruled. 
Plalntlir,  by  leave,  reflled  its  demurrers  here- 
tofore  filed  to  pleas  2  and  4,  and  plea  6 
iw  mmamdnit  Demurrers  to  plea  3  sustained. 
Verdict  and  Judgment  for  the  d^endant" 
From  said  bench  notes  the  clerk  entered  the 
following  Judgment:  "On  this  the  26th  day 
of  March,  1910,  this  cause  being  reached  on 
the  docket  and  called  for  trial,  came  the 
parties,  by  their  attorneys,  and  the  plaintiff, 
by  leave  of  the  court  first  liad  and  ob- 
tained, refilea  his  complaint  and  the  amend- 
ment thereto.  The  defendant  now,  by  leave 
of  the  court  first  had  and  obtained,  refiles 
Its  demurrers  thereto,  as  appears  by  separate 
paper  writing  this  day  filed.  Demurrers  to 
each  count  of  the  complaint  are  by  the  court 
beard  and  considered,  whereupon  it  Is  order- 
ed, adjudged,  and  decreed  that  said  demur- 
rers be  and  they  are  hereby  overruled.  De- 
fmdant  now,  by  leave  of  the  court  first  had 
and  obtained,  refiles  pleas  l,  2,  and  4,  and 
plea  8  as  now  amended,  as  appears  by  aep- 
arate  paper  writing  this  day  filed.  The  plain- 
tiff now,  by  leave  of  the  court  first  had  and 
obtained,  refiles  his  dwurrer  heretofore  filed 
to  pleas  2,  4,  and  6.  The  demurrer  to  plea 
3  Is  by  the  court  beard  and  considered, 
whereiq?on  it  Is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  said  demorrw 
Is  ber^y  Bustalned;  and  issue  now  b^ng 
Joined  thereupon,*'  etc.  It  appears  tiiat  the 
derk,  or  the  plalntlfrs  attonwy,  with  the 
consCTt  of  the  derk,  changed  the  mlnates  by 
drawing  a  red  line  or  lines  through  than, 
and  altered  In  lien  of  aald  Judgmoit  the 
following  Judgment:  "On  this  the  26th  day 
of  May,  1910,  this  cause  being  reached  upon 


the  docket  and  called  for  trial,  came  the 
partlea  by  their  attorneys,  and  plaintiff,  by 
leave  of  the  court  first  had  and  obtained, 
refiles  his  complaint  and  the  ammdment 
thereto.  The  defendant  now,  by  leave  of  the 
court  first  had  and  obtained,  refiles  its  de- 
murrers to  the  complaint,  and  also  files  ad- 
ditional demurrers  thereto,  as  appears  by 
separate  paper  writing  this  day  filed.  The 
demurrers  to  each  count  of  the  complaint 
are  by  the  court  heard  and  considered, 
whereupon  it  la  ordered  and  adjudged  that 
the  said  demurrers  be  and  th^  are  hereby 
overruled.  The  defendant  now,  by  leave  of 
the  court  first  had  and  obtained,  refiles  pleas 
1,  2,  and  4,  and  plea  3  as  now  amended,  as 
appears  by  separate  paper  writing  this  ilay 
filed.  Plaintiff  now  refiles  to  plea  5  all  de- 
murrers heretofore  filed  to  pleas  2  and  4. 
Demurrers  to  plea  2  are  by  the  court  heard 
and  considered,  whereupon  it  is  ordered  and 
adjudged  by  the  court  that  the  demurrers  to 
plea  2  be  and  the  same  are  hereby  overruled. 
Demurrers  to  plw  3  are  by  the  court  heard 
and  considered  and  it  Is  ordered  and  adjudg- 
ed by  the  court  that  the  donnrrers  to  plea 
3  be  and  the  same  are  hereby  in  all  things 
sustained.  Demurrers  to  plea  4  are  by  the 
court  heard  and  considered,  whereupon  It  is 
ordered  and  adudged  that  the  demurrers  to 
plea  4  be  and  the  same  are  hereby  in  all 
things  overruled."  Then  follows  the  same 
order  as  to  plea  6,  together  with  a  Joinder 
of  issue  and  finding  In  favor  of  plaintiff. 
On  the  6th  day  of  December,  petition  there- 
for having  been  filed,  and  set  for  hearing  on 
December  1,  1910,  by  the  defendants  in  said 
cause,  said  last-named  Judgment  was  strick- 
en, and  the  original  Judgm^t  as  entered  by 
the  court  was  restored  to  the  minutes.  lu 
the  meantime  a  bill  of  exceptions  had  been 
prepared  and  presented  to  and  signed  by  the 
Judge,  containing  the  minute  entry  as  changed 
and  last  made.  The  court's  attention  having 
been  called  to  the  change  by  this  motion,  the 
Judge  struck  hla  name  from  the  bill  of  ex- 
ceptions. The  cause  was  submitted  on  mo- 
tion to  establish  the  original  bill  of  excep- 
tions as  signed  by  the  Judge,  and  from  the 
order  made  by  the  Judge,  striking  the  chang- 
ed minute  mtry  and  reatorlng  the  original 
minute  ratry. 

Denson  ft  Denson,  for  appellant  Percy, 
B«iners  &  Burr,  for  appellee. 

ANDBBSON,  J.  SecUon  3019  of  the  Code 
of  1907  authorizes  the  presoitatlon  to  the 
Judge  <^  a  bill  of  exceptions  within  90  days 
after  Judgnwnt  is  altered,  and  further  gives 
the  Judge  00  days  aftw  the  presentation 
within  which  to  sign  same.  This  period  of 
90  days  gtven  the  Judge  was  Intended  as  a 
suflldent  time  within  which  be  should  go 
over  and  determine  the  correctness  of  same, 
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and  It  stands  to  reason  that  be  wiU  not  sign 
it  before  aaeertalnlns  Its  eonrectness.  Section 
3018  itroTides  tbat,  aftctr  be  signs  said  bill, 
it  tbereby  becomes  a  part  of  tbe  record,  and 
after  it  becomes  a  part  of  tbe  record,  if  in 
term  time,  It  would  be  In  fieri  until  tbe  ad- 
Jonmment  of  tbe  oonrt,  but,  like  otber  parts 
of  tbe  record,  cannot  be  altered  or  modified 
after  adjonnmiait  Posey  t.  Beale,  69  Ala. 
82;  Cbapman  t.  Holding,  64  Ala.  61 ;  Brancb 
Bank  T.  Klnsey,  6  Ala.  9;  Weir  r.  Hoss,  6 
Ala.  881;  U  ft  N.  R  CO.  T.  Malone,  U6  Ala. 
600,  22  Sontb.  887;  Bridges  Knykeadall, 
68  Miss.  827.  On  the  Otber  hand,  If  it  is 
not  signed  in  term  tlm^  tbe  statute  keeps 
the  matter  as  to  the  bill  of  exceptions  in 
fieri  until  tbe  same  Is  signed,  or  until  tbe  ex- 
piration of  tbe  period  for  signing  or  present- 
ing same  unless  it  is  sooner  signed;  but  tbe 
very  moment  it  Is  lEdgned  and  filed  it  becomes 
a  part  of  tbe  record,  and,  if  it  becomes  such 
after  the  term  of  court  has  adjourned,  It  Is 
no  longer  in  fieri,  and  It  is  beyond  the  pow- 
er of  the  judge  to  change  or  modify  same. 
If  the  bill  as  signed  by  him  Is  not  the  prop- 
er one  as  tendered,  the  aggrieved  party  may 
proceed  to  establish  same  under  section  3021. 
Turner  t.  White.  07  Ala.  649,  12  South.  601. 
But,  until  steps  are  taken  to  do  so,  tbe  bill, 
as  signed  and  filed  by  the  Judge,  will  be 
treated  by  this  court  as  the  true  and  correct 
oue.  Tbe  bill  of  exceptions  Is  In  fieri  for 
90  days  from  presaitation  and  00  additional 
days  for  consideration  by  the  judge^  but, 
If  tbe  bill  la  presented  sooner  and  the  Judge 
sees  fit  to  sign  and  file  the  same  before  the 
expiration  of  the  90  days  given  him  with* 
in  which  to  sign,  tbe  suspension  is  thus  cut 
down,  and,  after  tbe  signing  and  filing  of 
same,  the  matter  is  no  longer  In  fieri,  and 
is  beyond  tbe  power  of  the  Judge.  The  cases 
of  Posey  V.  Beale,  supra,  and  h.  &  N.  R.  R. 
Go.  T.  Malone,  supra,  both  held  that  the 
bills  of  exceptions  there  iUTolred  could  not 
be  changed  or  altered  by  tbe  Judge  after 
being  signed  and  after  the  adjournment  of 
court,  and  stated  tbat  the  change  could  not 
be  made  after  the  adjournment  of  court  or 
beyond  the  time  agreed  upon  by  counsel., 
This  last  expression  was  mere  dictum  In 
said  cases,  as  neither  of  them  involved  the 
Question  of  changing  a  bill  of  exceptions 
after  it  was  signed  and  filed  and  before  the 
expiration  of  the  time  for  signing  same,  for 
in  each  case  the  attempted  correction  was 
after  tbe  adjournment  of  court,  and  after 
tbe  expiration  of  the  time  givm  for  signing 
the  bill.  We  think  tbat  what  the  court 
uieant  to  state  in  the  cases  supra  was  that 
the  question  as  to  the  bill  of  exceptions  was 
in  fieri  only  during  the  term  of  court  or 
until  the  expiration  of  the  time  within 
which  tbe  bill  could  be  signed,  and  that  the 
court  did  not  mean  to  bold  tbat  the  sign- 
ing and  filing  of  same  when  done  within  the 
time  allowed  would  authorize  the  Judge  to 
snbsequently   withdraw  his  signature  or 


change  or  alter  same^  even  If  done  before 
the  expiration  of  tbe  period  within  which 
the  blU  conld  be  signed.  In  other  words,  we 
hold  that,  If  tbe  bm  Is  signed  In  the  term 
time,  tbe  mattsr  is  still  In  flezi  until  tbe 
adjournment  of  the  term,  bnt,  if  not  dgned 
In  term  time,  It  Is  stlU  in  fieri  until  the  btU 
is  signed  by  tlie  Judge  and  filed  with  tbe 
clexk,  the  period,  of  course,  not  to  extoid 
beyond  the  time. fixed  by  law  for  signing, 
but,  when  the  bUt  is  signed  anA  dellT^vd, 
the  matter  Is  no  longer  in  fieri,  and  the  pow- 
er  and  control  of  the  Judge  is  at  an  end. 
The  action  of  tbe  Judge  in  withdrawlns  his 
signature  from  tbe  bill  of  exceptions  was 
subsequent  to  tbe  «id  of  the  term,  as  fixed 
by  tbe  practice  act,  being  more  than  30  days 
after  tbe  rendition  of  tbe  Judgment.  Weak- 
ley's Local  Laws  of  Jefferson  Oonnty.  p. 
698,  I  20;  Stein  t.  McArdle.  25  Ala.  562. 
It  was  also  subsequ^it  to  the  signing  and 
filing  of  same  with  the  cleA  and  was  unau- 
thorized and  void.  Ex  parte  Nelson  &  Kelly, 
62  Ala.  379,  380;  Dudley  y.  GhUton  Conn- 
ty,  66  Ala.  697,  and  authorities  supra.  We 
will  therefore  treat  and  consider  tbe  bill  of 
exceptions  signed  and  filed  on  Janoary  24tb 
HS  the  true  and  correct  one. 

As  we  understand  the  facts  in  this  case, 
a  Judgm«it  was  rendered  for  the  defendant 
on  May  26,  1910,  and  a  Judgment  was 
written  up  by  the  derk  on  a  slip  or  folio, 
which  was  subsequently  to  be  bound  In  book 
form,  as  the  minutes  of  tbe  court,  and  which 
said  entry  conformed  to  the  bench  notes 
made  during  tbe  trial ;  tbat  within  10  days 
thereafter  the  minute  entry  as  written  by  the 
clerk  was  changed  either  by  the  clerk  or  by 
plalntitTs  counsel  with  the  consent  of  tbe 
clerk,  so  as  to  Include  rulings  not  disclosed 
by  or  Included  in  the  bench  notes.  Nor  does 
It  appear  that  this  change  was  brou^t  to 
the  attention  of  tbe  Judge  until  NovMuber 
26,  1910,  during  another  term  of  the  court, 
or  that  the  presiding  Judge  knew  of  sncb 
change  when  signing  tbe  minutes  with  all  of 
the  other  Judges  on  June  SOtb,  tbe  end 
of  the  term.  "The  object  of  a  Judgment 
nunc  pro  tunc  is  not  the  rendering  of  a  new 
Judgment  and  the  ascertainment  and  deta>- 
mination  of  new  rights,  but  Is  one  placing 
in  proper  form  the  record,  the  Judgment  that 
had  been  previously  rendered,  to  make  it 
speak  the  truth,  so  as  to  make  it  show  what 
tbe  Judicial  action  really  was,  not  to  correct 
Judicial  errors,  such  as  to  render  a  Judgment 
which  tbe  court  ought  to  have  rendered,  in 
place  of  the  one  it  did  erron^usly  render, 
nor  to  supply  nonaction  by  the  court,  how- 
ever erroneous  the  Judgment  may  have 
been."  Wilmerding  v.  Corbln  Banking  Co., 
126  Ala.  278,  28  South.  640,  and  cases  cited. 
It  la  also  a  well-established  rule  that  Jndg- 
ments  can  be  amended  nunc  pro  tone  only 
upon  record  evldmce  or  evidence  quasd  of 
record,  and  tbe  deficiency  in  a  Judgment  or 
decree  cannot  be  supplied  by  paroL  6  May- 
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field's  Dig.  I  75,  V'  604.  The  present  motion 
was  Dot  to  Invoke  any  rulings  that  were  not 
made,  but  to,  In  effect,  eliminate  from  the 
judgment  entry  rulings  which  were  not  made, 
but  which  liad  been  erroneously  embodied 
therein  by  the  subsequent  action  of  the  clerk 
and  plaintiff's  counsel,  and  the  correction 
could  be  made  by  a  Judgment  nunc  pro  tunc. 
Ware  t.  Kent,  123  Ala.  427.  26  South.  208, 
S2  Am.  St,  Rep.  132.  The  flrat  judgment  en- 
try conforms  to  the  bench  notes,  and  is  pre- 
suQiably  the  one  that  received  the  sanction 
and  approval  of  the  trial  court.  The  con- 
trary not  appearing,  public  officers  are  pre- 
sumed to  do  their  duty,  and  section  of 
the  Code  of  1907  requires  that  the  minutes, 
must  be  read  each  morning  in  open  court 
The  obvious  purpose  of  this  wise  and  highly 
Important  statute  was  to  enable  the  trial 
court  to  check  up  the  minutes,  and  see  that 
they  were  correctly  entered  In  conformity 
with  the  bench  notes,  or  that  one  or  both 
should  be  corrected,  If  not  correct,  while  the 
facta  and  proceedings  were  fresh  upon  the 
minds  of  the  court  and  counsel.  Indeed,  this 
court  has  announced  that  It  Is  a  custom  to 
comply  with  this  statute,  and  said,  speaking 
tbrough  Stone.  J.,  In  the  case  of  Lanier  v. 
Rossell,  74  Ala.  867 :  "The  ^stem  and  prac- 
tice In  oar  common-law  courts  of  general 
Jurisdiction  we  think  furnish  a  safe  analogy 
and  guide  In  cases  like  the  present  The 
statute  directs  that  the  minutes  of  those 
courts  most  be  lead  each  morning  in  open 
court  Code  1878,  i  646.  This  must  mean 
that  the  minutes  made  by  the  clerk  of  the 
court's  proceedings  during  one  day  must  be 
read  on  the  morning  of  the  next  succeeding 
day.  Now,  in  practice,  these  proceedings  are 
generally  entered  up  after  the  adjournment 
of  the  court  for  the  day,  frequently  during 
tbe  nlgbt.  after  Judicial  hoars,  and  ottea 
flnlSbed  up  daring  the  next  morning,  btf  ore 
court  convoidB.  Yet  the  Judgment  bears 
date,  and  should  bear  date,  of  the  day  the 
proceedings  were  had  In  the  court  Such  we 
think  has  hem  the  universal  custom  since 
our  "Jodlclal  system  was  ommlzed."  Not 
only  does  the  statute  and  custom  direct  and 
recognize  tbe  daily  keeping  and  reading  of 
the  minutes,  bat  section  8714  of  the  Code  of 
1907  provides  extra  compensation  at  a  per 
diem  rate  for  this  particiilar  service.  Here 
we  bare  a  Judgment  that  was  presumably 
tbe  one  approved  by,  and  was  In  fact,  the 
Judgment  of  the  court,  and  which  Is  subse- 
quently dianged  without  the  assent  or  knowl- 
edge of  tbe  court  and  whldii  said  change  was 
not  brougbt  to  the  attention  of  the  Judge  be- 
fore signiDg  tbe  minutes  upon  final  adjonm- 
ment,  or,  in  ftict  until  November  26tb  of  a 
succeiedlng  term.  Tbe  court  makes  the  rul- 
ings and  pronounces  the  Judgments,  and  it  Is 
but  the  clerical  dnl^  of  tbe  clerk  to  record 
the  minutes  as  directed  by  tbe  court  through 
tbe  bench  notes  or  otherwise;  and,  wben 
Mid  minutes  are  so  recorded  and  approved 


by  the  court,  the  clerk  or  no  one  else  has  the 
right  to  change  tbem,  even  during  the  term, 
unless  directed  by  the  Judge  to  do  so  or  un- 
less the  unauthorized  change  is  subsequently 
ratified  by  the  Judge.  It  might  be  that,  If 
the  Judge  knew  of  the  change  wben  he  sign- 
ed the  minutes,  this  would  be  an  approval 
or  ratification  of  the  change,  but  It  affirma- 
tively appears,  in  the  present  case,  that  he  did 
not  know  of  said  change  when  signing  the 
minutes.  Nor  can  we  say  that  the  mere  sign- 
ing of  the  minutes  at  tbe  end  of  the  term 
concludes  the  Judge  as  to  all  tbl^igs  contain- 
ed therein.  If  such  was  the  case,  there  could 
never  be  a  correction.  It  might  be  that 
such  a  signing  would  be  presumptive  evi- 
dence of  the  correctness  of  same,  but,  when 
It  appears  that  a  change  was  made  between 
tbe  approval  of  the  minutes  and  the  final 
signing  of  same  and  that  the  Jud^e  did  not 
know  of  same,  the  presumption  from  sign- 
ing tbe  minutes  cannot  overcome  the  oth- 
er presumption  of  correctnera  growing  out 
of  tbe  reading  of  the  minutes  and  tbe  ap- 
Iffonl  of  same.  We  therefore  think  that 
the  record  or  quasi  record  evidence  sup- 
ports the  first  mlnuto  oktry,  and  shows 
that  the  change  was  not  authorized,  and 
that  It  was  not  subsequoitly  ratlfled.  On 
tiie  other  hand.  If  we  are  to  consider  parol 
erid^ioe  or  evldmce  de  hors  tbe  record* 
we  cannot  say  that  tbe  cmclusion  of  tbe 
trial  court  was  wnmg,  as  tbls  Is  an  appeal 
upon  Trtildh  all  leasmutble  presumption  must 
be  indulged  in  favor  of  tbe  finding  of  tbe 
trial  Judge,  and  which  aald  finding  niiut  not 
be  disturbed  unless  it  is  plainly  erroneous. 
It  is  trne  tbe  practice  act  of  tbe  dty  court 
requires  us  to  review  tbe  ruUngs  and  ccm- 
cluslon,  on  tbe  facts,  ot  tbe  trial  Judge  with- 
out any  presumptions  in  favra  of  tbe  correc^ 
nees  of  same,  but  whether  said  section  ap- 
plies to  trials  tjt  motioiu  ct  tbls  character. 
Bs  distlngnlshed  from  ordinary  cases,  we 
need  not  decide,  bnt  may  concede  that  it 
does ;  yet  tlut  proTlslaui  of  tte  act  and  ones 
similar  thereto'  have  been  repeatadly  con- 
strued as  govamtng  us  only  In  cases  when 
this  court  has  before  it  tbe  same  data  and 
advantages  for  cooslderliv  tbe  evidence  as 
did  tbe  trial  court.  Thompson  v.  CoUler, 
170  Ala.  468.  54  South.  483;  Simpson  v. 
QiOaai,  114  Ala.  836,  21  South.  900 ;  Torfe  t. 
State,  IM  Ala.  60,  45  South.  883,  and  many 
eases  there  cited.  Tbls  Is  a  case  In  which 
tbe  trial  judge  was  a  witness  to,  and  In  a 
sense,  a  party  to  the  transactions  Involved, 
and,  while  he  does  not  testify  In  the  case,  yet 
we  know  that  tie  was  a  witness  to  what  took 
plsoe  on  tbe  trial,  and  after  the  motion  was 
made,  and,  while  considering  same,  he  may 
have  refreshed  his  memory,  was  aware  of 
bis  custom  and  habit  of  noting  the  rulings 
in  tbe  bench  notes,  and  may  have  bad  In  bis 
breast  and  mind  many  reasons  for  holding 
that  tbe  first  minute  entry  was  the  correct 
one.  and  which  said  facts  and  circumstances 
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could  not  be,  and  are  not,  presented  to  this 
court  80  as  to  give  ns  the  same  adrantages 
and  opportunities  of  passing  on  tbe  facts  as 
was  possessed  by  tbe  trial  Judge. 

A  majority  of  tbe  court,  however,  are  of 
a  dlCTerent  opinion,  and  tblnk  tbat  the  trial 
court  erred  In  granting  the  motion  nunc  pro 
tunc.  As  the  last  judgment  mast  be  consid- 
ered as  tbe  proper  one,  we  are  all  of  the  opin- 
ion that  the  main  case  must  be  reversed  for 
the  overruling  of  plaintiff's  demurrers  to 
pleas  of  contributory  negligence  to  the  wan- 
ton  coimt  of  the  complaint. 

Tbe  case  is  therefore  reversed,  and  the 
cause  Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  McCLELLAN,  and  MAT- 
FIELD,  JJ.,  dissent  on  tbe  question  of 
amending  Judgments  nunc  pro  tunc. 

SIMPSON,  3.  [1]  When  tbe  Judgment  in 
this  case,  as  last  formulated,  was  entered 
upon  the  minutes  and  the  minutes  were  sign- 
ed by  the  Judge,  It  became  the  Judgment  of 
tbe  court,  and,  after  tbe  adjoamment  of  the 
term  of  the  court,  It  was  beyond  the  power 
of  the  Judge  to  alter  or  amend  the  same, 
"except  for  a  clerical  error  or  omission  on 
evidence  shown  by  the  record."  Obamblec  ?t 
al.  T.  Cole,  128  Ala.  649,  651,  30  South.  630. 
and  cases  cited.  This  principle,  clearly  rec- 
ognlzed  by  a  long  line  of  dedstons,  is  neces- 
sary In  order  that  tbe  records  of  our  courts 
may,  as  the  law  requires,  Import  absolute 
verity  unless  attadied  by  the  known  methods 
within  the  'power  of  a  court  of  chancery. 
Parol  testimony  Is  not  admissible  in  a  pro- 
ceeding to  alter,  amend,  or  correct  a  record 
by  an  amendment  nunc  pro  tune,  which,  ac- 
cording to  the  authorities  cited  and  many 
others,  must  rest  alone  on  matter  apparent 
on  the  record. 

[2,  31  It  cannot  be  said  that  the  mere  fact 
that  the  bench  notes  made  by  tbe  judge  do 
not  mention  tbe  pleadings  In  question  far- 
nlshes  record  evidence  that  no  sucb  action 
was  taken  as  set  out  in  the  minutes,  for  the 
reason  that  there  is  no  law  requiring  the 
Judge  to  make  bench  notes,  and  tbe  minutes 
of  the  court,  and  not  the  bench  notes,  con- 
stitute the  record  of  the  case.  Nor  does  tbe 
fact  that  the  previous  Judgment  anpears  on 
the  loose  leaves  of  the  minutes  furnish  any 
such  record  evldoice,  for,  without  the  aid 
of  parol  testimony,  it  shows  that  It  was  eras- 
ed, whliA  Is  presnmed  to  be  tbe  act  of  the 
court. 

Consequently  the  action  of  tbe  court  in 
granting  a  motlim  to  correct  the  Jndgment 
entry  at  a  succeeding  term  of  tbe  eoart  was 

erroneous  and  of  no  effect 

DOWDELU  C  J.,  and  SATBB  and  SOM- 
ERTILLE,  33.,  concur. 

ANDERSON,  J.  While  Justices  McCLEL- 
LAN«  MAYriELD,  and  the  writer  think  that 


the  change  in  the  first  Judgment  entry  was 
unauthorized,  and  that  the  trial  court  bad 
the  right  to  correct  the  record  by  eliminat- 
ing tbe  entry,  as  changed,  and  reinstating 
the  original  entry,  we  do  not  wish  to  Impute 
any  Improper  motives  to  counsel  or  the  clerk 
In  making  said  change.  While  the  change 
was  uoauthorlzed  and  should  not  be  binding 
on  the  trial  court,  tbe  evidence  was  suffi- 
cient to  Justify  them  in  entertaining  the  be- 
lief that  tbe  first  mtry  was  Incomplete,  and 
counsel  naturally  took  the  matter  of  correct- 
ing the  same  up  with  tbe  clerk,  when  pru- 
dence should  have  suggested  his  doing  so 
with  the  Judge.  We  do  not  think  there  wa» 
any  Intention  whatever  to  falsify  the  re<-- 
ord,  and  are  not  disposed  to  further  combat 
the  conclusion  of  the  majority  In  tbe  in- 
stant case,  and  but  for  tlie  influence  and 
force  of  the  opinion  In  the  future  there 
would  be  no  attempt  to  r^Iy  to  the  majority 
opinion. 

I  fully  agree  with  the  majority  that  parol 
evidence  cannot  be  resorted  to  In  order  to 
supply  matters  which  do  not  appear  of  rec- 
ord, but  I  do  think  that  parol  eTld«ice 
can  and  should  be  r^rted  to  in  order  to  ex- 
plain how  and  by  whom  entries  upon  the 
record  were  made,  obliterated,  or  altned; 
otherwise  It  could  never  be  shown  nunc  pro 
tunc  that  the  trial  court  did  not  make  or 
direct  entries,  notwithstanding  they  may 
have  been  made  without  warrant  or  au- 
thority. 

I  also  think  the  bendi  notes  and  first  Judg- 
ment entry  were  not  only  record  or  quaid 
record  evidence  of  what  Judgment  was  really 
rendered  by  the  court,  but  that  they  ofTmd 
the  highest  and  best  evidence  of  same.  Th^ 
may  not  affirmatively  contradict  the  second 
entry,  bat  they  do  afford  negative  evident? 
that  tbe  rnllngs  contained  in  the  second 
entry  and  not  disclosed  by  the  bradt  notes 
and  first  entry  were  not  in  fact  made;  else 
they  would  have  appeared  therein.  The  flrtt 
entry  was  presnnubly  read  in  opea  court, 
the  morning  after  the  trial,  was  approved 
by  the  trial  ooar^  and  therAy  became  the 
Judgment  of  the  court,  subject  to  diange 
only  by  or  with  tbe  assent  of  the  trial  Judge, 
and  to  my  mind  It  Is  monstrous  to  reject 
this  entry  as  record  evidence  and  give  ab- 
solute verity  to  the  second  on^  made  with- 
out the  knowledge  or  consent  of  the  trial 
judge.  The  holding  renders  trial  courts  ab- 
solutely helpless  to  make  their  judgments 
speak  the  truth.  In  other  words,  notwitb- 
standing  the  statute  Is  complied  with  and 
the  minutes  are  read  In  open  court,  as  the 
law  requires,  the  judgment  so  read  may  t>e 
subsequently  canceled  without  tbe  knowled^cc 
or  consent  of  the  trial  Judge,  and  the  uu- 
authorlzed  one  so  substituted  by  counsel  and 
clerk,  at  any  time  before  the  court  ad- 
journs, becomes  concluslv^y  tbe  Judgment 
of  the  court,  and  the  first  entry  cannot  be 
looked  to  as  record  evidence.  If  this  second 
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entry  becomes  Ipso  facto  the  Judgment  of 
the  coart,  what  would  be  the  result  If  coun- 
s«l  on  the  other  side  cenvlDced  the  clerk  a 
few  days  later  that  the  second  entry  was 
Incorrect  and  Induced  him  to  change  it,  aiid 
a  few  days  later  another  change  was  made, 
each  entry  as  canceled  appearing  with  red 
lines  through  same,  what  one  should  be  re- 
garded as  the  true  and  proper  Jndgmmt  of 
tlie  court,  the  one  presumably  read  In  open 
court  and  approved  by  the  Judge,  or  one  of 
the  numerous  changed  or  amended  ones  and 
as  to  which  the  trial  Judge  w&a  not  a  party? 

I  also  think  that  mj  Brother  SIMPSON 
atta^ea  too  little  Importance  to  tixe  first 
entry,  whldi,  as  be  says,  anwared  npon 
"loose  leaves  of  the  minutes.**  It  appears 
tliat  In  the  dtr  oonrt  all  mj^ntes  are 
flESt  written  npon  loose  leaves,  which  are 
subsequently  bound  together  In  t>ook  form, 
and  Qie  second  entry,  the  one  to  which  the 
majority  imidy  abeoitiito  verity,  was  written 
In  the  same  waj  as  the  one  discredited  by 
them,  and  seems  to  be  In  part  upon  tlie  same 
loose  leaf  which  contains  the  first  one.  The 
copy  of  tiie  mtnntes  sent  np  diows  the  first 
entry  on  pages  828  and  624  of  Book  29  A. 
with  two  red  lines  mnnli^  through  the  face 
of  same,  and  Immediately  succeeding  It  is 
the  second  entry,  commencing  on  page  024. 
This  first  entry  conforms  to  the  bench  notes, 
and  the  second  one  does  not,  and  the  proof 
shows,  which  was  not  objected  to,  that 
the  red  lines  were  ran  through  the  first  en- 
try, without  the  knowledge  or  authority  of 
the  trial  Judge,  and  that  he  did  not  know  of 
the  existence  of  the  second  one  until  long 
after  the  adjournment  of  the  court  for  the 
term.  If  the  action  of  the  clerk  was  a  mere 
clerical  error,  it  could  be  corrected  upon  mo- 
tion nunc  pro  tunc.  If,  on  the  other  hand, 
the  action  of  the  clerk  was  not  entirely  cler- 
ical, then  his  act  in  canceling  the  first  Judg- 
ment and  creating  a  second  one  was  unau- 
thorised and  void,  and  the  trial  court  had 
the  power  to  vacate  or  expunge  the  record 
and  expunge  the  cancellation  of  the  first  one 
BO  as  to  make  the  record  disclose  the  true 
and  real  Judgment  of  the  court.  To  my 
mind  the  holding  of  the  majority  will  be 
most  far-reaching  and  dangerous.  A  trial 
court  may  have  the  minutes  read,  as  the 
statute  directs,  and  then  correct  or  an>rove 
same,  then,  after  that  Is  done,  the  clerk  or 
some  one  else  may  change  the  entry,  and.  If 
the  Judge  happens  to  sign  the  minutes,  he 
is  bound  by  the  changed  entry,  notwithstand- 
ing he  did  not  know  of  said  change  when 
signing  said  minutes.  Such  a  holding  8ub> 
ordinatee  the  power  that  renders  the  Judg- 
ment to  the  mercy  of  the  clerk,  unless  per- 
chance the  Judge  discovered  the  change  be- 
fore court  adjourned.  It  appears  in  this 
case  that  the  trial  judge  did  not  know  of 
the  cihange  when  he  ^gned  the  minutes,  but, 


if  he  did,  the  signing  could  not  conclude  him, 
as  to  the  correctness  of  same,  as  it  was 
more  than  30  days  after  the  date  of  the  ren- 
dition of  the  Judgment  in  the  case,  and.  un- 
der the  practice  act  of  the  city  court,  he  was 
powerless  to  correct  same  and  could  only 
do  so  in  the  manner  subsequently  attempted, 
and  which  I  think  was  the  proper  and  ap- 
propriate method,  and  do  not  think  that  the 
injured  party  should  be  forced  to  file  a  bill 
in  the  chancery  court  for  the  correction  or 
cancellation  of  the  unauthorized  Judgment 
entry. 


GHABBOmER  v.  ABBONA. 
(Supreme  Court  of  Florida.    Feb.  14,  1912.) 

(SyUabut  by  the  Ooitri.} 

1.  SPEoinc  Pebfobuancb  ({  49*)— GoNraAcrs 
Enpoeceablb— Validitt. 

Equity  will  enforce  the  specific  perform- 
ance Of  a  contract  for  the  sale  of  land  when 
the  price  was  a  fair  one  when  the  contract  was 
made  and  no  advantage  was  taken  of  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  aee  Specific  Per- 
formance, Cent  Dig.  Sfi  140-151;  Dec  Dig.  ! 
49.»] 

2.  Specific  Pebfobhance  (|  119*)— Pbocebd- 

inOS— BUBDEH  OF  PEOOF. 

As  against  a  general  denial  in  aa  answer, 
the  burden  is  upon  the  complainant  to  prove, 
by  at  leaat  a  preponderance  of  sustaining 
proofs,  tax  liens  upon  the  proper^,  the  exist- 
ence and  validity  wnereof  depend  npon  matters 
of  public  record. 

[Ed.  Note.— For  other  eases,  see  Bpedfic  Per- 
formance, Gent.  Dig.  H  882,  888:  Dee.  Dig.  1 
119.*] 

Appeal  from  CiicuitOourl^  Escambia  Coun- 
ty; J.  Emmett  Wolfe,  Judge. 

Bill  bi  equity  by  Jos^h  Arbona  against 
Mary  D.  Gharbonler.  From  a  decree  for 
complainant,  defendant  appeals.  Modified 
and  affirmed. 

B.  C.  Maxwell,  for  appellant  Blount  & 
Blount  &  Garter,  tor  appdlee. 

COCKRELL,  J.  Tills  is  an  appeal  from  a 
decree  awarding  spedflc  performance  of  a 
contract  for  sale  of  real  estate  in  the  city 
of  Pensacola. 

On  March  2,  1910,  Miss  Gharbonler  for  a 
cash  consideration  of  $100  gave  Arbona  a 
six  months'  option  on  the  property  at  a  valu- 
ation of  $5,000,  and  before  the  expiration  of 
the  time  limit  the  entire  purchase  price  was 
tendered.  The  owner  admits  the  execution 
of  the  contract,  but  seeks  to  defend  upon 
the  ground  that  she  was  Inexperienced  In 
business  -affairs  and  that  the  price  was 
grossly  inadequate. 

[1]  From  the  evidence,  however,  we  think 
the  circuit  court  was  warranted  in  finding 
that  the  contract  was  in  all  respects  a  ftilr 
one  wtien  made,  and  it  Is  not  a  case  where 
advantage  was  tolcen  of  Inexperience.  The 
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property  had  beoi  for  years  nsed  as  a  bar- 
room, and  from  Its  location  might  not  bave 
been  rented  so  profitably  for  otber  uses; 
at  least  such  Is  the  consensus  of  opinion  of 
the  real  estate  experts  who  testified.  The 
contract  was  made  pending  the  prohibition 
campaign,  and  over  the  protest  of  the  would- 
be  purchaser  the  owner  cut  down  the  op- 
tion so  that  It  would  expire  before  the  ap- 
proaching election  was  to  be  held. 

While  the  real  estate  agents  dlfFer  as  to 
the  valuation  of  the  property  In  March.  1910, 
there  Is  ample  evidence  to  warrant  a  finding 
that  $5,000  was  a  fair  price  then,  though  a 
year  later  It  was  worth  considerably  more. 

We  tbink  the  evidence  shows  the  contract 
fair  and  equitable  and  one  .to  be  enforced  by 
specific  performance. 

[2]  The  bill  charged  specifically  that  there 
were  legal  charges  against  the  property  for 
pavement  and  city  taxes,  and  these  were  al- 
lowed against  the  purchase  price.  In  this 
there  was  error.  The  answer  did  not  admit 
these  charges  and  contained  the  general  de- 
nial, thereby  casting  the  burden  of  proving 
these  items  upon  the  complainant,  at  least 
by  a  preponderance  of  sustaining  proof. 
Stackpole  v.  Hancock,  40  Fla.  862,  24  South. 
914.  46  L.  B.  A.  814. 

The  complainant  admits  here  that  there  Is 
no  evidence  to  prove  these  items,  but  sub- 
mits that  they  are  facts  necessarily  wltliln 
the  defendant's  knowledge.  The  existence 
and  validity  of  these  liens  are,  however,  mat- 
ters of  public  record  and  do  not  come  within 
the  exertion  recognized  In  some  jurisdic- 
tions. 

We  accept  the  appellee's  suggestion  that 
we  correct  the  error  here,  and  eliminating 
from  the  decree  the  credits,  totaling  $381.35, 
and  adding  that  sum  to  the  decree,  the  de- 
cree will  be  affirmed;  one-balf  the  costs  of 
this  appeal  to  be  taxed  against  the  appel- 
lee. 

WHITFIELD,  G.  J.,  and  TATLOIl. 
SHACELBrORD,  and  HOCEER,  JJ.,  con- 
cur. 

CAMERON  T.  POWERS. 
(Supreme  Court  of  l^orlda.    Feb.  14,  1912.) 

fSuUabut  by  the  Court.) 

Bbokebs  (S  8S*)--A<nioir  mm  Gomassion— 

Evidence. 

In  an  action  for  brokerage  for  bringing 
about  a  sale  of  realty,  evidence  that  another 
agency,  to  whom  a  commisBion  was  paid,  was 
the  actual  procurhig  cause.,  is  admiseible. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  U  106-lU);  Dec  Dig.  S  85.«] 

Error  to  Circuit  Court,  Orange  County ;  J. 
W.  Perkins,  Judge. 
Action  by  Frank  J.  Powers  against  Joseph 


(La. 

Cameron.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

W.  L.  Palmer,  for  plaintiff  In  error.  Mas- 
sey  &  Warlow,  for  defendant  In  error. 

C0CEREt>l4  J.  Powers  recovered  judg- 
ment for  commissions  on  the  sale  of  certain 
lands  near  Sanford,  Fla.,  owned  by  Cameron. 

There  is  a  sharp  confilct  of  testimony  as 
to  whether  Cameron  made  the  contract  with 
Powers  for  the  commissions  or  knew  that 
Powers  claimed  to  be  acting  for  htm  In  the 
sale. 

A  defense  was  sought  to  be  Interposed  bas- 
ed upon  the  theory  that  another  agency,  to 
whom  a  commission  was  paid,  was  the  actual 
procuring  cause  of  the  sale;  but  evidence 
looking  to  this  defense  was  erroneously  ex- 
cluded. Tbe  court  seems  to  have  proceeded 
upon  the  Idea  that  the  defense  was  limited 
to  a  direct  contradiction  of  the  evldMice  for 
the  plaintiff,  and  would  not  admit  evidence 
of  what  was  done  by  the  otbOT  agieaes  to 
bring  about  the  sale. 

The  broker  here  was  not  to  be  paid  for  In- 
troducing a  purchaser,  but  for  bringing  lUiOQt 
the  sale,  and  the  question  who  effected  the 
sale  should  have  been  gone  into  fully.  Wig- 
gins T.  Wilson,  06  Fla.  846^  46  South.  1011. 

Judgment  reversed. 

WHITFIELD.  0.  J.,  and  TAYLOR, 
SHACELEFOBD,  and  HOCEER,  JJ.,  con- 
cur. 


(130  La.) 
No.  19.197. 
STATE  V.  JACKSOX  et  al. 
(Supreme  Court  of  Louisiaua.   Feb.  26,  1912.) 

(ByUalw      i\e  Cowrt.) 

CaiMinAi.  Law  (f  448*)— Evidence— Opikiout 
Evidence. 

The  question  whether  tbe  accused  "acted 
as  if  tbey  were  in  poMession  of  tbe  wbiAy" 
(referring;  to  three  barrels  of  wbisky  whidi  had 
been  stolen  from  a  box  car  and  hidden  in  the 
"briars  and  brush,"  and  which  persons  who 
found  it,  and  were  lyii^  in  wait  to  captore 
the  tbiet  saw  the  accused,  at  nlsbt,  roll  oat, 
for  delivery  to  a  wagon,  which  bad  tieen  brought 
there  to  carry  it  and  them  away)  was  not  ob- 
jectionable as  eliciting  tbe  opinion  of  the  wit* 
ness ;  the  subject-matter  tielng  within  com- 
mon observation  and  experience. 

[Ekl.  Note.— For  otber  cases,  see  Criminal 
Iaw,  Dec.  Dig.  8  44S.«] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tang^Mboa;  Robert 
S.  EUlB,  Judge. 

Sam  Jackson  and  Bill  Alexander  ^vere  con- 
victed of  larceny,  and  appeaL  Affirmed. 

W.  B.  Eemp,  for  appellants.  Walter  Gul- 
on,  Atty.  Cien..  and  W.  H.  McClendon,  DI^L 
Atty.  (G.  A.  Gondran,  of  counsel),  for  tbe 
State. 
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HONROi:,  J.  Defendants,  having  been 
convicted  of  stealing  three  barrels  of  whisky 
and  duly  sentenced,  present  tbelr  case  to 
this  court  upon  a  single  bill  of  exception, 
froip  which  It  appears  that  a  box  car  reach- 
ed Harahan,  with  the  seal  broken  and  three 
barrels  of  whisky  missing;  that  the  barrels 
were  found,  concealed  in  the  briars  and 
brush,  within  a  quarter  of  a  mile  of  the 
home  of  the  defendants;  ttiat  two  railroad 
detectives  and  a  deputy  sheriff  went  to  the 
place  and  stationed  thems^ves  so  as  to  be 
able  to  see  who  might  come  to  take  charge 
of  them ;  that  defendants  came  with  a  third 
man.  who 'had  a  wagon;  that  after  a  few 
minntes  defendants  went  away;  that  the 
third  man  (McOray)  was  th«i  arrested ;  that 
defendant  Alexander  was  arrested  "later 
that  night  at  his  home^"  and  defendant  Jack- 
8on  at  another  i^ce ;  that  Jackson  pointed 
out  a  place  where,  be  aald,  he  had  found  one 
bfurel  of  whisky  concealed,  and  Alexander 
told  McCray  that  he  had  found  two  barrels, 
and  wanted  him  <McOray)  come  that 
nig^t  with  his  wagon  and  help  him"  (Alex- 
ander) to  more  tiiem  to  another  place.  The 
bin  then  recites  that  Beed,  one  of  the  detec- 
tlres,  was  aiAed  by  a  Jnior  wh^er,  from 
the  actions  of  the  accused  while  near  the 
whisky,  "he  thought  that  they  had  charge 
of  It;**  that  before  counsel  for  defendant 
conld  object  the  wltnesa,  answered,  "Ob, 
yes,  sir;"  that  counsel  then  and  there  asked 
the  court  to  Instruct  the  jury  that  the  opin- 
ion of  the  witness  was  not  evidence;  and 
that  the  court  instructed  the  Jury  that  "the 
opinion  of  a  wltnen  Is  not  evidence,  unless 
that  opinion  Is  ftninded  on  some  fftct  with- 
in the  knowledge  of  the  witness,"  to  which 
charge  objection  was  made,  and  counsel  ask- 
ed the  court  to  charge  "tliat  an  opinion  of  a 
witness  was  not  testimony,  unless  the  wit- 
ness has  qualified  as  an  expert,"  which  was 
refused.  The  bill  is  not  signed  by  counsel 
for  defendant,  and  does  not  show  that  it 
was  filed  by  the  clerk ;  but  it  bears  the  sig- 
nature of  tJie  judge,  who  states  that  the  re- 
qneet  for  instructions  was  not  made  until 
8on:ie  10  or  15  minutes  after  the  question  had 
been  asked,  and  when  the  witness  was  un- 
der cross-examination,  and  after  counsel  for 
defendant  had  several  times  asked  him  why 
be  bad  answered,  "Yes,"  to  the  question,  if  the 
accused  acted  as  If  they  were  in  possession 
of  the  wtiisky,  after  which  the  instructions 
were  asked  and  given  as  stated — the  "wit- 
ness [the  statement,  per  curiam,  continues] 
having  testified  that  the  accused  had  moved 
the  whisky  from  where  it  had  been  con(!ea1ed 
In  the  briars  and  brusb,  and  rolled  it  out, 
preparatory  to  putting  it  In  the  wagon,  when 
the  deputy  sherifT,  Karlton,  had  been  discov- 
ered by  them;  he  having  unintentionally 
walked  upon  the  accused  while  looking  for 
Air.  nets  and  Mr.  Beed  [the  detectiTes].  The 


charge  was  fully  proven  by  the  evidoice,  be- 
yond any  doabt,  and  the  verdict  was  a  prop- 
er one." 

We  find  no  error  in  the  ruling  complained 
of.  The  subject-matter  was  entirely  within 
common  observation  and  experience,  and, 
though  the  witness  had  already  testified  to 
some  of  the  facts  upon  which  his  opinion 
was  founded,  it  would  hardly  have  been  prac- 
ticable for  him  to  have  placed  them  all  be- 
fore the  jury.  McKelvey  on  Ev.  fS  132, 1S3; 
Elliott  on  Kv.  vol.  1,  {  676,  citing  Hardy  v. 
Merrill,  56  N.  H.  227,  22  Am.  Bep.  441,  and 
other  cases. 

Judgment  affirmed. 


(180  La.) 

No.  19,183. 
RICHARDSON  et  al.  v.  COBB. 
(Supreme  Court  of  Louisiana.  Feb.  26,  1912.) 

(SvUabttt  by  the  Court.) 

Appeal  and  Brbob  (|  627*)— Disuissal— 

Failubb  to  File  Tbanscbipt. 

It  is  B  settled  rule  of  practice  in  civil 
cases  that  where  the  delay  for  the  return  of 
an  appeal  has  been  extended,  and  the  tran- 
script has  not  been  filed  in  the  Supreme  Court 
on  or  before  the  return  dari  the  appeal  will  be 
dismissed. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2744-2749,  8l25;  Dec. 
Dig.  i  027.*] 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  of  BIchland;  John  R.  Mcin- 
tosh, Judge. 

Action  by  Ella  O.  Richardson  and  Edmund 
Richardson  against  R.  L.  Cobb.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Dis- 
missed. 

Maynard  &  FItz  Gerald,  for  appellant. 
Dart.  Keman  &  Dart,  for  appellees. 

On  Motion  to  Dismiss. 

LAND,  J.  PlalntUf  and  appellees  have 
moved  to  dismiss  the  appeal,  on  the  ground 
that  the  transcript  was  filed  in  this  court 
several  days  after  tbe  extended  return  day. 
The  record  before  us  shows  the  following 
facts  pertinent  to  the  motion  to  dismiss: 

Judgment  In  favor  of  the  plaintiff  was 
read  and  signed  in  open  court  on  April  11, 
1911.  On  June  29,  1911,  the  defendant  was 
granted  an  order  of  appeal,  returnable  to  the 
Supreme  Court  on  or  before  August  15,  1911. " 
On  October  11,  1911,  this  order  was  set 
aside,  and  another  order  of  appeal  was 
granted,  returnable  to  tbe  Supreme  Court 
on  the  Sth  day  of  December,  1911.  This  ap- 
peal was  perfected  by  giving  bond,  and  cita- 
tions of  appeal  were  duly  served  on  the 
plaintiffs.  On  December  4,  1910,  on  tbe  ap- 
plication of  the  defendant  and  appellant,  the 
return  day  was  extended  to  December  20, 
1910.  Tbe  transcript  was  filed  In  the  clerk's 
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office  of  the  Scpreme  Court  on  December  26, 
1810. 

In  a  recent  case,  we  held  tlmt,  where  the 
transcript  on  an  appeal  wbjb  not  filed  until 
two  days  after  the  return  day,  the  appeal 
win  be  dismissed.    Arata  t.  New  Orleans 

Ry.  &  Light  Co.,  128  La.  449,  64  South.  938. 
We  note  the  following  additional  eases  as 
holding  that,  wh^e  the  delay  for  the  return  of 
an  appeal  has  been  extended,  and  the  tran- 
script la  not  filed  In  the  Supreme  Court  un- 
til after  the  return  day,  the  appeal  will  be 
dismissed.  Hake  t.  Lee.  104  La.  123,  28 
South.  1003;  Snccession  of  Theriot,  118  La. 
649,  43  South.  265.  This  baa  become  a  well- 
settled  rule  of  practice,  which  cannot  be  de- 
parted from  Id  civil  cases  on  equitable  con- 
siderations. The  failure  of  the  appellant  to 
timely  file  the  appeal  Is  considered  as  an 
abandonment  of  the  appeal.  Mix  t.  Camp- 
bell, IIB  La.  11,  38  South.  877;  Brooks  v. 
Smith,  120  La.  454.  45  South.  388;  Rojas  & 
Conner  v.  Seeger,  122  La.  218,  47  South.  532. 

This  rule  Is  not  enforced  In  criminal  cas- 
es, where  it  Is  the  duty  of  the  clerk  of  the 
court  to  send  up  the  transcript  State  v. 
Clay,  321  La.  529,  46  South.  616.  It  Is,  there- 
fore, ordered  that  the  appeal  herein  be  dls- 
mlswd,  at  the  cost  of  the  defendant 


(180  La.) 
No.  19.288. 
BROWN  V.  DUPUT. 
In  re  BROWN. 
(Supreme  Court  of  LoulBiana.  Feb.  26,  1912.) 

(Syllahut  iv  the  Vourt.) 

BlANDAutrs  (I  50*)— Whin  Libs— Rbtixw  or 

Pbiuabt  EiBcnoK  Pbotbst. 

Mandamus  will  not  lie  to  compel  the  re- 
spondeat judge  to  again  decide  a  primary  elec- 
tion protest  on  the  merits,  or  to  review  or  to 
reverse  his  jadgment  rendered  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  |  97;  Dec.  Dig.  1 60.*] 

Aiqdlcation  of  Rnbln  B.  Brown  for  writs 
of  certiorari  and  mandamus  against  Jales  B. 
Dnpuy.  Dismissed. 

U  T.  Dnlany,  for  relator. 

LAND,  J.  Rubin  H.  Brown,  Jules  B.  Du- 
puy,  S.  C.  Sumrall,  and  L.  A.  Moresi  were 
candidates  In  the  recent  Democratic  staCe 
primary  for  nomination  to  the  office  of  rep- 
resentative in  the  G^ieral  Assembly  from 
the  parish  of  Iberia.  All  four  qnallfled  as 
candidates,  and  without  protest  or  objection 
from  any  source  their  names  were  printed 
on  the  official  ballots  voted  in  said  primary 
election.  Returns  of  the  election,  made  as 
required  by  law,  showed  that  Jules  E.  Dupiiy 
bad  received  952  votes,  and  Rnbin  H.  Brown 
bad  received  836  votes.  When  the  Democrat- 
ic parish  committee  met  to  canvass  the  re- 
turns, Rubin  R.  Brown  appeared  before  that 


body  and  presoited  a  writtm  protest  agahut 
the  return  of  Jnles  B>  Dnpny,  on  the  ground 
that  he  had  not  been  an  actual  resident  o[ 
the  parish  of  Iberia  for  two  years  immeffl- 
ately  preceding  said  primary  tieethm.  The 
committee  ruled  tliat  it  had  no  }nrlaffictloD 
of  such  a  contest,  and  rejected  the  protest 
of  Rubin  H.  Brown. 

The  relator  then  appealed  to  the  district 
court  for  the  pariah  of  Iberia.  The  an^ 
was  allowed,  and  after  a  hearing  on  the 
merits  <tf  the  protest  the  court  affirmed  tbe 
ruling  of  the  committee  and  dismissed  tbe 
appeal.  On  the  trial  of  tbe  appeal,  the  fol- 
lowing admissions  were  made;  to  wit : 

"It  is  admitted,  as  It  was  admitted  before 
the  committee,  that  Hon.  Jnles  EL  Depoy  ii 
the  chief  inspector  for  the  agricnltoral  de- 
partment of  the  state,  and  since  his  appoint- 
ment three  years  ago  has  lived  with  his  fam- 
ily in  Baton  Rouge,  occapying  a  honse  rented 
by  him.  It  Is  admitted  that  be  Is  a  doly 
qualified  elector  of  tbe  parish  of  Iberia,  and 
that  be  has  always  exercised  bis  right  of  saf- 
frage  and  domicile  in  the  city  of  New  Iberia. 
Iberia  pariah,  La.,  and  that  he  handed  in  his 
name  as  a  candidate  for  representative  to  tbe 
chairman  of  the  Democraue  executive  com- 
mittee for  the  parish  of  Iberia  in  due  time: 
that  no  protest  thereto  Was  filed;  that  he 
voted  in  tbe  Democratic  prtmair  of  tbe  23d 
of  Januan,  1912,  in  the  city  of  New  It>eru. 
which  is  tbe  Sixth  ward  of  Iberia  parish,  with- 
out objection  and  without  protest;  and  that 
he  is  a  duly  qualified  elector  of  Iberia  parish. 
It  is  admitted  that  he  has  always  Uved  end 
resided  In  Iberia  parish  all  of  his  life,  and 
that  be  has  resided  In  Baton  Roage  only  since 
bis  appointment  as  chief  fertiliser  inspector 
three  years  ago." 

The  relator  has  filed  In  this  court  bla  pe- 
tition for  wilts  of  certtorari  and  mandamus, 
and  prays  the  court  to  decide  the  question 
of  the  jurisdiction  of  the  parish  oonuulttee 
and  of  the  district  court,  and  that  said  court 
be  ordered  to  de<^  the  merits  of  aald  cause, 
and  that  said  committee  be  commanded  to 
order  a  second  primary  between  relator 
and  S.  Ol  Sumrall,  or,  In  the  oToit  of  the 
dedlnation  of  said  Sumrall  to  enter  the  said 
second  primary,  that  said  committee  order 
and  declare  the  r^tor  the  nominee. 

In  his  return  to  the  role  nisi,  the  judge. 
Inter  alia.  Bays: 

"Yonr  respondent  ruled  that  the  committee 
had  no  jurisdiction,  and  then,  assuming  Jnris- 
dictfon  in  tbe  matter,  your  respondent  took 
up  the  case  on  its  merits  and  tried  same,  and 
reached  the  conclnsion  that  Jnles  B.  Depoy 
was  the  regular  nominee  of  the  Democratic 
party  for  member  of  the  Honse  of  Representa- 
tives from  the  parish  of  Iberia." 

The  record  sent  up  shows  that,  besides 
the  admissions  quoted  supra,  all  the  proceed- 
ings before  the  parish  committee  and  the 
returns  of  the  election  were  ott&nA  in  evi- 
dence. 

The  Judgment  of  the  court  recites  that  it 
was  rendered  "after  hearing  the  pleadings, 
the  documentary  evidence,  and  the  admis- 
sions made  by  all  parties,"  and  the  decree 
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orders  that  plalnttfTg  appeal  and  review 
from  said  decision  "be  and  hereby  la  dis- 
missed, at  his  coat." 

It  Is  manifest  that  mandamns  will  not  lie 
to  compel  the  respondent  Judge  to  again 
decide  the  case  on  Its  merits,  or  to  review 
or  reverse  his  judgment  thereon.  Relator  has 
not  invoked  the  extraordinary  snpervlsory 
Jurisdiction  vested  in  the  Supreme  Court  to 
prevent  usurpation  of  powers  or  a  denial  of 
Justice,  or  to  afford  relief,  where  there  Is  no 
other  adequate  remedy. 

It  Is  therefore  ordered  that  the  prellml- 
naiy  writs  Issued  herein  be  recalled,  and 
that  relator's  petition  be  dismissed,  with 
costs. 

His  Honor,  the  CHIEF  JUSTICE;  recused, 
b^C  related  to  one  of  the  parties  to  the 
anlt 
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No.  lasii.  ■ 

SMITH  V.  AMERICAN  BRIDGE  CO.  et  al. 
(Supreme  Court  of  Louisiana.   Feb.  12,  1912. 
Rehearing  Denied  March  U.  1Q12l) 

(BvtUthut  by  (Ae  Oowt.) 

1.  Appeai,  aUD  Ebrob  (f  1118*)  —  AlUND- 
UENT  OF  JUDGHENT, 

A  judgment  caunot  be  amended  as  be- 
tween coappellees. 

[Ed.  Not&r— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4414;  Dec  Dig.  1  1118.*] 

2.  Mabtbb  Am  Servant  (|  107*)— Appeal 
AivD  Bbbob  (I  1151*)— IiTJUBma  to  Sebv- 

AMT— DBFBCTXVB  APPUANCEB— IHCBBASB  OF 
AWABD. 

Where  a  defective  hook  used  to  fasten  a 
chain  on  a  timber  "gig"  was  the  caaae  of,  or 
contributed  to,  an  accident  to  an  employs  with- 
out fault  on  bis  part,  the  employer  will  be 
held  reipODsibie  In  damages.  In  a  proper  case 
an  award  of  damages  wlU  be  increaBed  on  ap- 
peal, but  uot  beyond  the  amount  claimed  by 
plaintiff  hetore  suit,  witti  knowledge  of  the 
exteut  of  the  injuries  sustained  by  hun. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Dec  Dig.  i  107;*  Appeal  and  Error, 
Cent  Dig.  H  4408--ft&06;  Dec  Dig.  {  1151.*] 

Appeal  ffom  Civil  District  Court,  Parish 
of  Orleans;  G.  K.  Skinner,  Judge. 

Action  by  Charles  Smith  against  the  Amer- 
ican Bridge  Company  and  others.  Action 
dismissed  as  to  the  American  Bridge  Ck>mpa- 
ny  and  the  JefCerson  Construction  Ck>mpa- 
ny.  and  judgment  rendered  against  Harry  F. 
Grimm,  who  appeals.  Amended  and  af- 
firmed. 

T.  fil.  &  X  D.  Miller,  for  appellant  Harry 
F.  Orlmm.  J.  C.  HoUlngswortb  and  Cyarroll, 
Henderson  &  (Carroll,  for  appellee  Charles 
Smith. 

LAND,  J.  This  is  a  suit  for  damages  for 
personal  Injuries  sustained  by  the  plaintiff 
while  in  the  employment  of  tiie  defendants, 
llie  action  was  dismissed  by  the  court  as  to 
the  Jefferson  (Tonstructlon  Company  and  the 
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American  Bridge  Company  and  Judgment  was 
rendered  In  favor  of  the  plaintiff  for  9750 
against  the  defendant  Harry  F.  Orlmm,  a 
subcontractor,  who  employed  the  plaintiff. 
The  defendant  Grimm  Is  the  only  appellant 
from  the  Judgment.  Plaintiff  has  answered 
the  appeal,  and  prayed  that  the  Judgment 
be  amended  by  increasing  the  award  of  dam- 
ages to  $5,000  and  by  condemning  the  Amer- 
ican Bridge  Company  and  Grimm  In  solldo. 

[1]  As  a  judgment  cannot  be  amended  as 
between  coappellees,  the  demand  against  the 
American  Bridge  Company  and  the  Jeffer- 
son Construction  Company  need  not  be  fur- 
ther considered. 

In  their  reply  brief,  counsel  for  defend- 
ant say: 

"We  will  not  discuss  ttie  citations  set  out 
in  plaintiff's  brief,  because  this  case  presents 
no  issue  of  law,  except  the  nadisputed  one 
that  the  burden  tit  proof  is  on  plaintiff  to  show 
negligence,  and  that  before  he  can  recover  he 
must  make  his  case  reasonably  certain." 

Plaintiff,  a  man  about  48  years  of  age,  and 
a  structural  iron  worker  by  vocation,  was 
employed  by  defendant  Grimm,  who  had  a 
subcontract  for  the  stmctural  iron  work  of 
the  City  Hall  Annex.  On  May  1,  1908. 
plaintiff,  and  other  men  in  charge  of  a  fore- 
man, were  sent  to  a  certain  yard  for  the 
purpose  of  moving  to  the  building  two  pieces 
of  timber,  10  by  12  Inches  wide,  and  30  or 
36  feet  long.  The  work  required  the  use  of 
a  "gig,"  consisting  of  an  iron  axle,  two 
wheels,  a  long  pole,  and  a  hook  and  chain. 
The  modus  operandi  was  to  lift  the  piece.s 
of  timber  and  adjust  them  so  as  to  balance, 
as  near  as  practicable,  on  the  axle,  and  then 
to  fasten  them  to  the  axle  by  means  of  a 
chain  wrapped  around  the  timber  and  fas- 
tened underneath  by  means  of  a  hook.  This 
operation  was  performed  in  the  instant  case ; 
the  foreman  fastening  the  chain  around  the 
timber.  The  foreman  steered  at  the  back 
end  of  the  timber  until  the  gig  was  pushed 
out  of  the  yard,  and  then  the  plaintiff  took 
his  place.  After  proceeding  a  half  a  block 
and  across  two  car  tracks  on  Baronne  street, 
the  accident  occurred.  The  plaintiff,  b  Ger- 
man, testified  in  part  as  follows: 

"A.  The  hook  in  that  chain  was  caught  to 
the  link,  and  the  whole  business  slipped  around, 
and  the  whole  timber  came  on  my  leg. 

"Q.  What  was  it  that  fell  on  your  leg? 

"A.  Two  timbers. 

"Q.  Those  were  the  80-foot  tlmbera  yon 
spoke  about? 

"A.  Thirty  or  thirty-five  feet,  I  didn't  meas- 
ure tbem. 

"Q.  Were  yon  hurt? 

"A.  Yes,  sir. 

"Q.  Were  you  hurt  badly? 

"A.  I  was  hurt  pretty  good. 

"Q.  After  these  timbers  had  fallen  on  you, 
what  was  done  with  you? 

"A.  I  was  put  in  a  carriage  and  carried 
home." 

One  of  the  timbers  struck  the  plaintiff  on 
bia  leg  about  the  ankle,  and  crushed  or  frac- 
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tured  a  small  bone.  That  the  book  and 
chain  parted,  and  the  pieces  of  timber  fell 
to  the  ground,  la  shown  by  the  nature  of 
plaintiff's  wound,  and  the  testimony  of  Kel- 
ly to  the  effect  tbat  the  defendant  sent  him 
and  several  other  men  to  pick  up  the  timber 
and  bring  it  to  the  job,  meaning  the  City 
Hall  Annex  then  in  the  coarse  of  construc- 
tion. Plaintiff  was  the  only  witness  who 
was  present  at  the  accident,  and,  while  his 
testimony  is  somewhat  confused,  it  is  clear 
enough  tbat  the  chain  became  unhooked,  and 
the  timber  fell  and  struck  plaintiff  on  the 
aitkle.  The  fact  that  the  timber  fell  to  the 
ground  is  also  indicated  by  the  InstractlonB 
given  by  defendant  to  his  mea,  after  the  ac- 
cident, not  to  put  their  legs  or  feet  under  the 
timber  on  the  gig. 

The  petition  alleges  that  the  accident  was 
occasioned  by  a  defective  hook  and  chain. 
The  plaintiff  frankly  admits  that  he  did  not 
examine  the  hook  and  chain  l^efore  or  after 
the  accident  The  same  apparatus  seems  to 
have  been  used  after  the  accident.  Defend- 
ant produced  during  the  trial  a  rusty  chain 
and  hook,  and  tratlfled  that  It  was  the  same 
tbat  wna  used  on  the  timber  gig  at  the  time 
of  the  accident  Rafferty,  an  employ^  of 
the  defendant,  who  used  the  timber  gig  aft- 
er the  accident,  testified  in  part  as  follows: 

"Q.  When  yon  examined  this  hook,  was  it 
in  the  same  condition  that  it  is  now? 

"A.  No,  sir;  not  vi^eil  I  first  saw  it  Tbat 
hook  looked  a  little  too  heavy  for  me.  That 

is  not  the  hook  we  had  on  the  column. 
"Q.  That  is  not? 

"A.  No,  sir;  that  looks  a  little  too  heavy 
for  me. 

"Q.  What  kind  of  hook  was  It  that  yon  ex- 
amined? 

"A.  Something  similar  to  this.  It  was  small- 
er and  closer  book  than  that.  The  crack  was 
something  aimUar  to  this  one.  Only  I  wonld 
have  a  fine  time  closintc  this  hook  with  a  biick, 
and  the  other  hook  I  closed  with  a  brick." 

"A.  Yes,  I  am  pretty  near  posldve  that  the 
other  hook  was  lighter. 

"Q.  I  understand  yon  to  say  that  yon  did 
something  to  it,  with  a  brick;  wtiat  was  that? 

"A.  Closed  it  in. 

"Q.  Why  did  yon  close  It  with  a  brick? 

"A.  Because  it  was  opened  too  far,  and  when 
yon  grab  like  that  they  go  right  down  tight, 
and  when  yon  have  a  litue  Jar  or  shake  the 
links  would- work  through." 

Kelly,  another  employe  of  def«idant,  did 
not  examine  the  hook  and  chain  on  the  day 
of  the  accident,  but  subsequently  used  the 
same  timber  gig,  and  identified  the  chain 
and  hook  produced  by  the  defendant  as  being 
in  the  same  condition  it  was  the  last  time 
he  saw  it  on  the  Job.  Whether  Kelly  saw 
the  hook  before  or  after  It  was  closed  by 
Hafferty  does  not  appear.  The  hook  and 
chain  produced  by  the  defendant  has  been 
sent  up  as  an  exhibit  It  is  admitted  that 
the  book  was  cracked  before  the  accident, 
and  that  by  reason  of  the  crack  the  opening 
was  enlarged.  To  the  eye  of  a  nonexpert, 
the  opening  of  the  hook  appears  too  large 


for  safety.  The  excess  of  the  opening  ac- 
counts for  the  separation  of  the  chain  from 
the  hook  on  the  occasion  In  question.  wMcta 
was  the  immediate  cause  of  the  accident 

[2]  The  trial  Judge  se^s  to  have  decided 
the  case  on  the  theory  of  the  negUgence  of 
the  foreman,  as  appears  tnm  the  following 
extracts  from  his  opinion: 

"I  am,  however,  satisfied  from  a  careful  read- 
ing of  the  evidence  that  the  plaintiff  was  in- 
jured through  the  neglect  of  the  foreman  em- 
ployed by  Grimm.  •  •  •  The  chain  was 
passed  around  the  beams  by  Webb.  The  hook 
caught  between  the  links  In  snch  a  negligent 
way  that,  after  the  'gig*  bad  traveled  a  short 
distance,  being  guided  by  the  plaintiff,  who 
stood  at  the  rear  of  thi  moving  apparatus,  the 
book  became  detached,  allowing  the  beams  to 
fall,  inflicting  on  plaintiff  the  injuries  complain- 
ed of." 

We  are  sattsfled  that  the  extra  large  open- 
ing of  the  hook  contributed  to  the  accident 

Gonsiderlng  the  physical  Injuries  (not  per- 
manent) Inflicted  OD  plaintiff,  his  pain  and 
suffering,  eziKnsei  Incurred,  and  loss  of  wag- 
ea,  we  are  of  opinion  that  the  award  of 
damages  la  Inadeqnate.  We,  however,  do 
not  feel  Jostlfled  In  Increaslnc  the  award 
beyond  tl>000,  the  amount  claimed  of  de- 
fendant by  the  plaintiff,  throt^h  his  coonsd, 
six  months  after  the  injuries  were  sustained. 

It  Is  therefore  ordwed  that  the  Judgment 
below  be  amended  by  increasing  the  amount 
thereof  to  $1,000;  and  that  as  thus  amended 
be  affirmed;  defendant  and  appellant  to  pay 
costs  of  appeal. 


(130  U.) 

No.  18,588. 

McCRORT  T.  BRADFORD  «t  aL 

(Supreme  Coort  of  lionisiana.   Jan.  29,  1812. 
Rehearing  Denied  Feb.  26,  1812.) 

(ByXtabut  hv  tke  Court,) 

1,  Taxation  (i  734*)— Tax  Sale— Noticb  to 
Tax  Debtob. 

Notice  to  the  tax  debtor  Is  essential  to 
the  validity  of  a  tax  sale;  and  where  Oie  sher- 
iff mails  a  letter  to  "Bumside,**  wlfich  is  re- 
tomed  with  the  notation  tbat  the  post  ofBce 
address  of  the  tax  debtor  Is  "Hobard."  and  the 
sheriff  fails  to  send  him  a  notice  at  that  pUc«, 
there  has  been  no  notice,  and  the  sale  of  tibe 
tax  debtor's  proper^  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1470;  Dec  DlgTl  734.*] 

2,  Taxation  (|  681*)— Taxable  Pbopehtt— 

Suspended  Homestead  Entbt. 

Where  the  United  States  suapends  a  home- 
stead entry,  the  entryman  has  no  positive 
right,  and  as  the  title  is  still  in  the  government 
he  has  no  taxable  property  In  connection  with 
the  land  sought  to  be  entered.  Since  be  owes 
no  taxes  durmg  the  snspension,  the  land  can- 
not be  sold  for  taxes  by  the  state.  To  (erai!t 
the  state  to  do  so  wonld  be  to  permit  the 
state  to  control  the  title  while  It  still  vested 
in  the  general  government 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  681.*] 
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Appeal  from  Twenty-Seventb  Judicial  Dls- 
trtct  Coart,  Pariah  of  Aacenalon;  Paul 
Ledi^  Jodge. 

Actton  by  Byrd  McGrory  against  J.  Ij. 
Bradfbrd  and  C.  B.  McManiu.  Judgment 
for  plalntltr,  and  deCaidaata  appeal.  Amend- 
ed and  affirmed. 

B.  J.  Vega  and  F.  Rivers  Richardson,  for 
appellants.   Fugh  &  Lemann,  for  appellee. 

BREAUX,  a  J.  Plaintiff  brought  this  suit 
against  the  defendants  to  have  a  tax  sale 
annulled  and  canceled,  and  the  first  question 
for  decision  Is  whether  the  defendants  ac- 
quired a  valid  title  to  the  land  bought  by 
them  at  tax  sale. 

The  facts  are  that  the  property  was  sold 
in  the  year  1888  at  tax  sale  for  the  taxes 
of  1S9C.  The  taxes  for  all  the  other  years 
were  paid  by  plaintiff. 

Plaintiff  received  no  notice  from  the  sher- 
iff prior  to  the  sale.  He  obtained  his  patent 
In  the  year  1908,  and  when  he  repaired  to 
the  clerk's  office  to  have  It  recorded  he  learn- 
ed that  his  land  had  been  sold  at  tax  sale, 
having  received  no  prior  notice.  The  sheriff 
of  the  parish,  who  was  at  that  time  deputy 
sheriff  In  charge  of  the  collection  of  taxes, 
stated  that  he  addressed  a  notice  In  a  reg- 
istered letter  to  Byrd  McCrory  at  the  Bum- 
side  post  office ;  that  It  was  not  delivered  to 
McCrory;  that  there  was  written  on  the  en- 
velope, "Return  to  writer,"  and  it  was  re- 
turned, and  on  the  envelope  was  written, 
"Moved  to  Hobard."  The  returned  letter 
was  In  the  possession  of  the  sherlfTs  office 
at  the  time  of  the  trial,  and  It  was  produced, 
opened,  and  read.  No  further  attempt  was 
made  to  serve  the  notice.  The  post  office  of 
plaintiff  was  Hobard,  and  had  been  for 
some  time.  It  Is  In  evidence  that  the  name 
of  Burnside  appeared  on  the  assessment  roll 
for  1905  opposite  the  name  of  McCrory.  It 
is  also  in  evidence  that  the  property  sold  at 
tax  sole,  as  alrove  mentioned,  had  been  sold 
for  taxes  due  In  1902  some  time  prior  to 
1905,  and  redeemed  by  plaintiff. 

As  relates  to  the  other  ground  alleged  by 
plaintiff,  that  the  property  was  not  subject 
to  taxation  to  the  knowledge  of  defendants, 
the  facta  are  that  plaintiff  made  homestead 
entry  of  the  land  on  August  20,  1897,  and 
commuted  the  entry  by  payihg  for  the  land 
in  cash,  as  required  under  2301  of  the  Re* 
vised  Statutes  of  the  United  States  (U.  S. 
Comp.  St  1901,  p.  1406).  The  usual  receipt 
when  sncti  entries  are  made  was  Issued  to 
him,  but  no  patent  had  been  Issued. 

The  record  dladosea  that  in  January  of 
the  year  1900  a  former  agent  of  the  Land 
Department  of  the  United  States  reported 
against  the  entry  in  question,  and  diarged 
that  it  was  Illegal  for  reasons  stated.  In 
December,  1903,  another  Inspector  made  sim- 
ilar r^rt  against  the  entry,  and  some  time 
thereafter  a  Commissioner  of  the  General 
Land  Office  suspended  titie  entry,  and  gave 
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orders  that  notioe  be  given  to  Claimant  Mo- 
Crory  and  the  other  parties  In  interest  The 
acting  conmilssloner.  on  the  12th  day  of 
Augnst,  1908,  specially  revoked  the-  i^rges 
against  this  enbT  for  reasons  specially  stat- 
ed, and  Issned  Instructions  to  the  registrar 
and  receiver  in  New  Orleans  accordingly. 
A  patent  was  Issued  to  the  plaintiff.  Mc- 
Crory, on  the  12th  day  of  August.  1908. 

Judgment  was  for  the  plaintiff  In  the  dis- 
trict court,  and  defendant  appealed.  Plain- 
tiff and  appellant  answered  the  appeal  and 
asked  for  an  amoidment  of  the  judgment  by 
striking  therefrom  the  sum  of  $42.76,  taxes 
paid,  and  in  the  decree  it  Is  added  that  all 
taxes  paid  by  the  defoidant  McBfonns  shall 
be  paid  to  him. 

[1]  Returning  to  the  tax  sale,  it  Is  very 
evident  ttiat  as  no  notice  was  given  it  was 
not  valid.  The  adjudlcatee  was  agent  of  the 
present  owner,  one  of  the  defoidants,  and  it 
follows  that  it  is  null  as  to  the  two  defend- 
ants. The  testimony  of  the  sheriff  and  the 
record  of  his  office  confirms  plaintiff's  testi- 
mony of  failure  to  serve  notice  upon  him. 

This  officer,  whose  duty  it  was  to  Issue 
notices  and  serve  them  on  taxpayers,  was 
unmistakably  Informed  that  the  post  office 
of  plaintiff  was  not  Burnside,  but  Hobard. 
He  knew  that  the  notice  had  not  been  serv- 
ed, and  on  Its  return  It  should  have  been 
properly  addressed  and  mailed.  Notice  is  a 
constitutional  requirement,  and  whenever 
notice  Is  due,  as  In  this  case,  the  want  of 
notice  Is  fatal  to  the  tax  sale.  There  la  no 
evidence  before  us  that  the  taxpayer  was 
at  fault  or  In  any  way  negligent  He  was 
not  notified,  and  the  fact  that  a  letter  was 
addressed  to  him  In  the  manner  that  this 
letter  was  addressed  and  returned,  with  an 
Indorsement  Informing  the  officer  of  the  post 
office  at  which  to  Address  the  taxpayer,  Is  • 
not  the  notice  required.  Something  more 
should  have  been  done  upon  the  return  of 
the  letter,  and  there  should  have  t>een  some 
little  diligence  to  avoid  the  absolute  want 
of  notice.  Hoyle  v.  Southern  Athletic  Club, 
48  La.  Ann.  870,  19  South.  937.  The  want 
of  notice,  it  has  been  held.  Is  fataL  Cucullu 
V.  Brakenridge  Lumber  Co.,  49  La.  Ann.  1440, 
22  South.  400 ;  Hoddlng  v.  City  of  New  Oi-- 
leans,  48  La.  Ann.  082,  20  South.  199. 

How  can  a  tax  debtor  pay  the  taxes  If  he 
is  not  informed  by  j/xapet  notice?  He  has 
the  right  to  assume  that,  under  the  Consti- 
tution, be  win  receive  notice  before  his  prop- 
erty will  be  sold.  In  re  Interstate  Land  Co., 
118  La.  5S7,  43  South.  178.  Notice  is  juris- 
dictional. Riddell  V.  Bice,  128  La.  241,  S4 
South.  785.  Foreman  v.  Hlnchcllffe,  106  La. 
225,  30  South.  762;  Bartley  v.  SaUier.  118 
La.  93.  42  South.  657;  VUley  v.  Jarreau,  33 
La.  Ann.  291 ;  McWUllams  v.  Michel,  43  La 
Ann.  084, 10  South.  11 ;  Johnson  v.  Martinez, 
48  La.  Ann.  62,  IS  South.  909;  IMta  I^and 
Co.  V.  Sholars,  105  Ul.  360,  29  South.  90S. 

Some  importance  Is  attadied  to  the  fact. 
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on  the  part  of  the  defendants,  that  the  name 
and  address  of  McCrory  appeared  on  the  as- 
sessment rolls  of  1905.  It  does  not  appear 
by  whom  It  was  written  on  this  roU.  It  was 
written  there  In  compliance  with  the  re- 
quirement of  law,  but  by  whom  is  not  of 
any  moment  In  this  Instance.  It  does  not 
appear  that  the  plaintiff  knew  that  his  ad- 
dress was  thus  written  on  the  assessment 
roll;  but,  even  if  he  had  known,  it  would  not 
have  relieved  the  sheriff  from  the  duty  of 
remalllug  the  letter,  addressed  to  the  prop- 
er post  office,  after  it  had  been  returned.  If 
an  erroneous  address  Is  writtoi  on  the  as- 
sessmrat  roll,  It  would  aetve  no  purpose  to 
prove  that  the  roistered  letter  was  address- 
ed to  another  than  the  post  office  ot  the  tax- 
payer, parUcnlarly  when  It  appears  that  the 
sheriff  knew  that  it  was  not  the  pn^er  ad- 
dress of  the  taxpayer. 

[2]  We  might  have  rested  our  dedslon  at 
this  time,  were  it  not  that  plaintiff  asks  that 
he  be  not  condemned  to  pay  the  taxes.  It 
therefore  becomes  necessary  to  decide 
whether  or  not  it  was  legal  to  sell  the  land 
for  taxes.  We  take  up  for  decision  the  sec- 
ond question — that  relating  to  the  bome- 
steaa  entry.  The  contratlon  Is  that  the  com- 
missioner's order,  suspending  this  entry,  was 
ultra  vires  by  reason  of  the  fact  that  the 
title  was  in  the  oitryman  at  the  time;  that 
the  8aq;>ension  of  the  entry  did  not  relieve 
the  entryman  from  the  necessity  of  paying 
taxes;  and  that  the  condition,  as  relates  to 
the  necessity  of  paying  the  taxes,  remaloed 
unchanged.  It  may  well  be  said  in  answer 
that,  although  the  land  Is  subject  to  taxa- 
tion, the  government  may  refuse  to  issue  a 
patent  If  its  laws  have  not  been  complied 
with.  If  the  entryman  has  committed  a 
wroDg,  It  surely  can  temporarily  suspend  the 
entry.  In  order  to  institute  inquiry. 

In  Hallway  Co.  v.  Prescott,  16  Wall.  607, 
21  L.  Ed.  373  (Justice  Miller  was  the  organ 
of  the  court),  It  was  decided  that  under  sec- 
tion 21  of  the  amendatory  statute  of  1864 
the  grantee  could  not  acquire  title  before 
paying  the  coats  of  survey.  The  court  aaid: 

"While  we  recognize  the  doctrine  hereto- 
fore laid  down  by  this  court,  the  land  sold  by 
the  United  States  may  be  taxed  before  they 
have  parted  with  legal  title  by  issuing  a  pat- 
ent. It  is  to  be  understood  as  applicable  to 
cases  where  the  right  to  the  patent  is  com- 

ftlete,  and  the  equitable  title  is  fully  vested 
D  the  party  without  anything  more  to  be  paid 
or  anything  to  be  done,  owing  to  the  fonnda- 
Uon  of  the  right" 

Here  the  right  was  exercised  by  the  Land 
Department,  for  tiie  reason  that  the  Deport- 
ment was  glvoi  to  understand  that  tnmi 
had  been  committed,  and  In  order  to  probe 
these  frauds  a  onapenslon  followed.  The 
United  States  have  control  of  the  public  do- 
main, and,  until  It  finally  passes  to  the  gran- 
tee, the  state  Is  without  authority,  through 
the  tax-collecdns  departrnm^  to  take  from 


the  genoral  covwnment  any  part  of  lier  con- 
trol. 

Although  the  foregoing  are  our  'dews,  we 
Qnd  no  difficulty  In  agreeing  with  tbe  propo- 
sition, advanced  by  defendants'  learned  coun- 
sel, that  tbe  certificates  of  registrars  of  the 
United  States  for  the  price  of  public  lands 
are  sufficient  evidence  of  title  to  form  the 
basis  of  a  petitory  action.  This  view  has 
the  support  of  ample  authority.  But  tbe  ex- 
istence of  the  right  is  not  to  be  taken  as 
cause  sufficient  to  divest  the  Land  Depart- 
ment of  Its  legal  authority,  prior  to  the  is- 
suance of  a  patent,  In  matter  of  the  entry 
of  the  land.  It  is  unquestioned  now  that 
whatever  the  United  States  has  a  rl^t  to 
do  the  individual  states  have  no  riebt  to 
undo.  Such  might  be  the  eSect  if  lands,  the 
entry  of  whltA  la  suspended,  could  be  seised 
and  sold  by  the  state  in  satisfaction  of  taxes 
assessed  while  the  land  Is  under  snspen^n. 
As  between  Ote  entryman  and  the  United 
States  s^vemment,  there  Is  noUilng  com- 
plete, as  relates  to  final  entry,  until  St  Is 
shown  that  the  entryman  has  bona  flde  car- 
ried out  the  requirements  of  the  Land  De- 
partment Burroughs  on  Taxation,  p.  130. 
Under  the  homestead  law,  possession  Is  con- 
sidered as  a  species  ot  property  In  the  bands 
of  the  dtlsen.  It  Is  sold  that  the  land  Is 
not  taxed,  but  the  mere  possession  and  the 
entryman's  lmprovem«itB  may  be  taxed.  It 
has  been  decided  that,  untn  a  patent  Issnes, 
the  courts  cannot  control  the  T.and  Depart- 
meat  in  the  disposal  of  its  lands.  Laramie 
V.  Steinhoff.  U  Wya  290,  71  Fac.  983,  73 
Pac.  209. 

Defradants  have  dted  a  number  of  deci- 
sions construing  special  statutes  in  r^ard  to 
the  period  of  inquiry  Into  the  question  of 
fraud.  The  question  of  the  dlgnil;  <a  the 
record  and  tbe  effect  of  patmts  are  discus- 
sed In  the  dted  decision;  but  we  tbnnd  no 
expressions  denying  to  the  govmiment  the 
right  to  Inquire  In  dne  time  Into  charges 
brought  against  an  entry.  Without  forttaCT 
decisions  upon  the  subject  and  statutes,  we 
must  decline  to  hold  that  tbe  order  suspiend- 
Ing  the  entry  was  null  and  void. 

The  defendants  urged  Oiat  the  plalntUT  re- 
deemed the  first  act  of  sale  for  taxes  made 
of  the  property,  but  we  have  not  found  tnat 
In  this  redemption  be  has  waived  any  ri^^t. 
Had  this  been  intratibnal  on  his  part,  it 
would  have  been  difficult  to  hold  that,  in 
view  of  the  situation  In  which  be  was  plac- 
ed, he  was  prejudicing  his  rights  by  declin- 
ing to  pay  any  more  taxes.  In  view  of  the 
order  suspending  bis  claim  oidrely  and 
leaving  him,  virtually  without  a  titles  But 
we  have  seen  that  there  was  nothing  inten- 
tional, as  he  was  not  notified,  ss  Is  amply 
proven  by  the  evldfflice. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed 
from  be  amended  by  striking  from  it  that 
part  which  condemns  tbe  plaintiff  to  pay 
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to  the  defendanta  tlie  Bnm  of  $^75  paid  by 
the  defendants,  and  also  any  other  taxes 
paid  by  the  defoidants,  If  any  others  have 
been  paid.  With  this  amendment,  the  Jods- 
ment  Is  affirmed. 


(130  La.) 
No.  18A49. 
STATE  T.  FOSTER. 
(Sapreme  Court  of  Louisiana.   Feb.  26, 1012.) 

(StfUabw  &y  the  Court.} 

1,  IirroxTCATXNa  Liquobs  (i  213*)— Iixx- 
OAL  Sali— DiscBipnoif  OF  PuLOB— Sum- 

OZBNCT. 

Unleu  it  !■  made  to  appear  that  a  per- 
son charged  with  selling  liquor  without  a  li- 
cense, at  his  place  of  business  upon  a  named 
street  in  a  named  town,  has  more  than  one 
place  of  business  on  such  street,  the  charge 
as  to  the  place  is  sufficiently  specific. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
InK  Liquors,  Cent.  Dig.  H  2C5-257;  Dec.  Dig. 
f  218.  *1 

2.  iHTOXiCATnro  Liqnoas  (I  217*)— Illegal 
Salb— Specification  of  QtrANTrrr. 

The  charge  of  selling  liquor  in  prohibition 
territory  need  not  specify  the  qnantity,  as  the 

?uanti^  in  no  manner  affects  either  the  of- 
ense  or  the  defense. 
[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  U  234,  235:  Dec  Dig. 
I  217.*] 

Breaoz,  G.  J.,  dissenting,  and  Provosty,  J., 
dissenting  in  part. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  F.  Bell,  Judge. 

Jim  FMter  was  oonrlcted  for  an  illegal 
sale  of  Uaoors,  and  aroeals.  Affirmed. 

Cal  IX  Hli&B,  for  appellant  Walter 
Galon,  Atl7<  Gten.,  and  J.  M.  Foster,  Dlat 
Att7.  (O.  A.  Oondran,  of  counsel),  for  the 
State. 

Statement  of  the  CaB& 

MONROB,  J.  The  Information  under 
whidi  defoodttnt  Is  prosecated  charges  that, 
upon  the  11th  day  of  August,  19U,  be  "did 
unlawfully  keep  a  grog  or  tiK>lliV  shop  and 
did.  retail  qdrltuous  and  Intoxtcattng  llqnor, 
to  wit,  beer  and  whisky,  without  preTionsly 
obtalidng  a  Ucoue,"  etc.  He  called  for  a 
bill  of  particnlar^  alleging  that  be  was  en- 
titled to  be  Informed  of  the  nature  of  the 
liqDor  be  was  alleged  to  have  rrtalled, 
wbether  It  was  whisky,  beer*  wlne^  or  other 
Intoxlcatliig  or  iplrltoona  liquora,  or  near 
beer;  and  "ot  the  time,  place,  and  date  of 
the  alleged  sale  or  retailing";  and  of  the 
giiantlty  of  liquor,  or  liquors,  he  was  alleg- 
ed to  bare  sold  or  retailed.  The  district  at- 
torney furnished  the  bill,  reading  aa  follows: 

*'Snd  of  lianer;  beer  which  will  produce  in- 
toxication. Time;  date  allied  In  the  infor* 
mation.  Place;  defendant's  place  of  business 
in  the  city  of  Shreveport,  on  Texas  avenue. 
•    •  • 

^niiat  he  elects  to  make  this  prosecution  for 
retailing  spirituous  and  intoxicating  liquor. 


"That  aD  other  Information  asked  for,  and 
to  which  defendant  is  entitled.  Is  contained  la 
the  bill  of  information. 

"The  sale  was  made  by  the  person  named 
in  the  bill  of  information." 

Defendant  objected  to  the  bill  so  furnish- 
ed, on  the  grounds  that  It  falls  to  give  the 
number,  on  Texas  avenue,  of  his  place  of 
business,  and  fails  to  Inform  blm  of  the 
quantl^  of  liquor  he  is  charged  with  selling; 
and  he  comes  before  this  court,  appealing 
from  a  conviction  and  sentence,  on  bills  of 
exception  to  the  overruling  of  his  objection. 

OpinloiL 

[1]  There  bdng  no  suggestion  that  defend- 
ant had  more  than  one  place  of  bnsliiess  on 
Texas  avenue.  In  Sbrevcfport,  we  are  of  opta- 
lon  Oat  the  charge,  as  to  the  place,  was- suf- 
ficiently specific. 

[t]  As  to  the  other  objection,  as  It  does 
not  appear  that  the  qnanUty  of  liquor  sold 
In  "prohibition''  territory  In  any  manner  af- 
fgcts  either  the  offense  or  the  defense,  upon 
a  charge  of  selling  liquor  without  a  license, 
we  are  of  opinion  tliat  the  charge  was,  also, 
sufficiently  oplidt  upon  that  point 

Judgment  affirmed. 

BREAUX,  C.  J.,  dissents  to  the  extent 
that  It  Is  held  that  the  charge  of  selling  liq- 
uor in  prohibition  territory  need  not  specify 
the  quantity. 

Mr.  Justice  PROVOSTT,  dissents,  for  the 
reasons  ass^ed  in  the  case  of  State  v.  Pom- 
eranfcy  (No.  19.145)  07  South.  9M. 


(130  La.) 
Nos.  18.761,  18,709. 
CENTRAL  GLASS  CO..  Limited,  v.  NIAGABA 
FIRE  INS.  CO.  OF  CITX  OF 
NEW  YORK. 
(Supreme  Court  of  Louisiana.   Jsn.  2,  1912. 
On  Bebearing,  March  11,  1912.) 

(Byttahua  hp  the  CosrlJ 

On  Rehearing, 

OOVBTS  (I  224*)— SnPBKU  OOUBT— JUBIS- 

DicnoN  OF  Aicounr. 

Where  the  defendant,  after  Issue  joined, 
admits  owing  a  certain  sum,  leaving  a  sum  less 
than  $2,000  in  dispute  at  the  time  the  judgment 
is  rendered,  this  court  is  without  jurisdiction  of 
the  cause. 

.  Note^For  other  cases,  see  Courts,  Dec 

Appeal  from  CivU  District  Court,  Parish 
of  Orleans;  Geoi^e  H.  Thfiard,  Judge. 

Action  by  the  Central  Glass  Company,  Lim- 
ited, against  the  Niagara  Fire  Insurance 
Company  of  the  City  of  New  York.  Judg- 
ment for  plaintiff,  and  defendant  appieals. 
Dismissed. 

OaffMy,  Qnlntero,  Oldlere  ft  Bmmby,  for 
appellant  Loxarus,  Hlcbel  ft  Lasanu  and 
David  Sessler,  for  appellee. 


•Ver  otber  eases  see  sams  to^  an4  MctloD  NUMBER  In  Dee.  Dig.  A  Am.  XH^  Key  Ko.  BertM  *  Bep'r  Indexes 
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PBOVOSTT,  J.  This  la  a  snit  upon  a  Are 
Insurance  policy,  the  policy  In  ttie  standard 
form.  In  addition  to  tbe  amount  cf  the  in- 
surance, plaintiff  dalms  damages  and  at- 
torney's fees ;  the  latter  claims  belne  found- 
ed upon  Act  168,  p.  226,  of  1908.  We  give 
this  act  In  the  margln.i 

It  requires  Insurance  companies  to  make 
payment  within  60  days  from  notice  of  loss, 
instead  of  as  stipulated  In  the  policy  after 
60  days  from  the  adjustment  of  the  loss, 
under  poialty  of  12  p«r  oeat.  damages  on  the 
amount  of  the  loss,  and  reasonable  attor^ 
ney'8  fees;  and  It  Imposes  upon  the  Insur- 
ance company  the  duty  of  furnishing  flie  as- 
sured a  blank  form  fbr  use  in  making  0ie 
invof  of  loss. 

Defendant  is  now  wUllng  to  pay  the  insur- 
ance, and  contests  only  the  claim  for  dam- 
ages and  attorney's  fees.  D^endant's  re- 
fusal to  pay  was  based  on  the  fact  that  the 
oflScers  of  the  plaintiff  company  had  been 
Indicted  on  the  charge  of  having  procured 
the  building  to  be  burned.  After  the  crim- 
inal case  had  been  tried  and  the  accused  ac- 
quitted, the  defendant  tendered  the  amount 
of  tbe  policy;  but  plaintiff  refused  to  accept 
the  tender,  unless  the  damages  and  attor- 
ney's fees  were  added. 

Deffflidant  contends  that  Bald  act  has  no 
application  to  policies  which,  like  the  one  in 
suit,  were  In  existence  before  the  passage  of 
the  act;  and  contends,  farther,  that  actor- 
ney'B  fees  are  not  required  by  said  act  to  be 
paid  in  all  cases,  but  only  in  cases  where  the 
delay  In  paying  was  unjustifiable;  and  con- 
tends, finally,  that  said  act,  if  applied  to 
policies  already  In  existence  at  the  time  of 
its  passage,  would  impair  the  obligations  of 
contracts,  In  that  it  would  require  the  In- 
surance company  to  furnish  a  blank  form  for 
making  tbe  statement  of  the  loss,  which,  by 
the  terms  of  the  policy.  It  Is  not  required  to 
do,  and  would  change  the  point  of  departure 
of  the  delay  of  60  days,  within  which,  under 
the  terms  of  the  policy,  the  Insured  must 
render  a  statem€lit  of  the  loss,  from  the  date 
of  the  fire  to  that  on  which  the  blank  form 
for  making  the  proof  of  loss  is  furnished, 
and,  finally,  would  make  the  60  days  allowed 
for  payment  of  the  insurance  run  from  tbe 
receipt  of  the  proof  of  loss,  instead  of  from 
the  adjustment  of  the  loss,  as  stipulated  In 
the  policy. 

All  these  points  were  passed  on  by  this 
court  In  the  case  of  Monteleone  r.  Insurance 
Co..  126  La.  807,  52  South.  1032.  The  court 
held  that  the  act  did  apply  to  antecedent 
contracts,  and  did  not  Impair  their  obliga- 
tion, as  the  changes  made  by  it  were  merely 
in  the  remedy  for  the  enforcement  of  the 
contract  and  not  in  tbe  Contract  Itself ;  and, 
finally,  that  the  allowance  of  attorney's  fees 
was  discretionary.  Upon  further  considera- 
tion, we  have  concluded  that  the  act  does 
impair  the  oljligatlon  of  the  contract,  and 


>  8m  nota  at  and  of  caM 


as  this  point  dlvposes  of  flie  case  we  span 
ourselTSB  Che  trouble  of  conalderins  tbe 
others. 

There  can  be  no  denying  that  the  act 
makes  changes;  the  aole  question  must  be 
as  to  whether  the  changes  are  in  the  con- 
tract itseilf,  or  mwely  In  the  remedy. 

By  the  rwnedy,  as  distinguished  from  the 
obligation  of  tbe  contract,  we  undostand 
the  means  of  Judi^ally  oifinrcing  the  oon- 
tract  And  by  the  Legislature  haTiDg  com- 
plete  control  over  the  remedy  we  understand 
that  the  parties  cannot  by  their  contract  de- 
prive die  Legislature  of  its  power  to  regu- 
late the  manner  In  which  the  power  of  tbe 
courts  shall  be  exercised  for  the  enforcement 
of  contracts.  For  instance,  cannot,  by  aerae^ 
ing  that  their  contract  of  lease  shall  be  en- 
forceable by  distress  for  rent  dq;n1ve  tbe 
L^Islature  of  its  power  to  abolish  distress 
for  TCDt.  Cooley,  Const  Lim.  349,  350.  In 
other  words,  that  parties  cannot  by  their 
contract  deprive  the  Le^slatnre  of  Its  power 
to  change  the  laws  of  the  state. 

But  we  do  not  understand  that  the  legis- 
lature has  control  over  stipulations  or  con- 
ditions inserted  in  a  contract  as  Integral 
parts  thereof,  and  not  needing  recourse  to 
the  judicial  tribunals  for  being  efficient  To 
allow  the  Legislature  to  change  the  contract 
in  such  features  as  these,  existing  solely  by 
the  will  of  the  parties,  and  o[>erating  with- 
out need  of  any  recourse  to  the  judicial  tri- 
bunals, would  be  to  allow  the  Ix^lslatnre  to 
change  or  Impair  the  contract  of  the  parties. 
Even  when  such  cohditlons  and  stipulations 
have  come  Into  the  contract  not  by  express 
agreement  but  merely  as  an  effect  of  the 
existing  law  being  read  into  the  contract 
they  are  beyond  legislative  control,  if  tbey 
have  become  Integral  parts  of  the  contract. 
Thus,  as  to  a  note  already  in  existence,  the 
Legislature  cannot  dispense  with  demand, 
protest  and  notice  for  holding  the  indotser. 
Farmers'  Bank  v.  Qunnell,  67  Va.  131.  For 
other  examples,  see,  also,  Rose's  Notes  to 
Sturges  V.  Crowninshleld,  4  Wheat  122,  4  L. 
Ed.  629 ;  Rubric^  LimltatlonB  upon  the  Gen- 
eral Rule. 

In  the  case  at  bar,  the  stipulations  and 
conditions  in  question  exist  solely  by  the 
will  of  the  parties,  and  need  no  recourse  to 
the  Judicial  tribunals  for  their  efficiency,  and 
are  integral  parts  of  the  contract  and  im- 
portant  at  that  The  delay  within  wblch 
payment  becomes  due  under  a  contract  of 
Insurance  Is  as  much  an  Integral,  vital  part 
of  the  contract  as  the  delay  within  wbl<4i 
payment  becomes  due  on  a  promissory  note ; 
and  tbe  oondltlons  nndw  wbidi  sndi  pay- 
ment becomes  exU^ble  are  as  mndi  an  in- 
tegral, vital  part  of  the  contract  as  condi- 
tions In  general  are  In  contracts  in  geueraL 
If  the  Legislature  could  compd  the  insur- 
ance company  to  furnish  a  blank  for  use 
in  making  out  Uie  statement  of  loss,  it  could 
compel  the  company  to  furnish  an  expert 
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for  filling  out  the  blank;  Id  fact.  If  It  be 
true  that  the  proof  of  loos  la  a  matter  per- 
talnlng  to  the  remedy  over  which  the  Leg- 
islatare  has  complete  control,  the  Legislature 
might  dlspenfte  the  Insured  altogether  from 
making  proof  of  loss;  and,  in  like  manner, 
if  the  60  days  delay  for  making  payment 
Is  a  matter  pertaining  to  the  remedy,  the 
legislature  might  dispense  with  the  delay 
altogethtt,  and  require  payment  to  be  made 
at  once,  so  that  the  paymmt  woald  be  due 
at  once^  without  any  proof  of  loss  haring 
been  made. 

We  conclude  that  the  said  act,  if  applied 
to  policies  already  »tant  at  the  time  of  Its 
enactment,  would  be  unconstitutional. 

The  Judgment  appealed  from  Is  affirmed, 
In  so  far  as  it  condemns  the  d^endant  com- 
pany to  pay  the  amount  of  the  insurance, 
with  Interest  from  judicial  demand,  and 
costs  up  to  the  time  the  tender  was  made 
of  the  said  amount,  and  Is  set  aside.  In  so 
far  as  it  condemns  the  defendant  to  pay 
damages  and  attorney's  fees.  Plaintiff  to 
pay  costs  of  appeal  anA  all  costs  incorred 
■ubaeanent  to  the  tender. 

On  Rehearing. 

BREAXTX,  0.  J.  Tlie  dtfendant  In  the 
lower  court  admitted  liabill^  to  the  amount 
of  $2,000,  and  counsel  for  plalntlfl  and  coun- 
Bcl  for  defendant  agree  In  tlie  statemoit  that 
on  November  17,  1909.  after  Issue  had  been 
jollied  in  the  case,  a  tender  of  the  amount 
above  stated  was  made  to  plaintiff  company 
and  by  it  declined. 

The  district  court  rendered  judgment  for 
42,000.  admitted,  as  just  stated,  as  due,  to- 
gether irith  12  per  cent  damages  and  15  per 
cent,  tee  of  attorney;  total,  $040  otw  the 
$2,000  above  motioned. 

This  court  has  repeatedly  decided  that  It 
would  not  assume  jurisdiction  of  an  amount 
less  than  $2,000,  balance  due  after  an  ad- 
mission that  all  other  sums  are  due,  and  aft- 
er a  tender  of  the  amount  admitted  during 
the  pending  of  the  suit 

The  following  are  excerpted  flrom  decisions 
upon  the  subject: 

The  test  is  the  amount  in  dispute  at  the 
date  of  the  judgment  In  the  district  court 

By  a  redaction  befbre  judgment  to  an 
amount  less  than  $2,000,  the  appellate  court 
Is  without  jurisdiction. 

Appellate  Jurisdiction  Is  always  ^eluded 
when  the  only  amount  In  dispute  Is  reduced 
to  less  than  the  minimum  limit  of  the  court's 
appellate  jurisdiction.  State  ex  rel.  Beauvals 
V.  Judge,  48  La.  Ann.  676,  10  South.  617; 
State  ex  rel.  Western  Union  Tel.  Co.  v.  Judge, 
21  La.  Ann.  728,  and  other  decisions  dted  In 
Borde  v.  Lazarus,  Hlchel  &  Lazarus,  127  La, 
122,  53  South.  465,  on  the  point  here  at  issue. 

The  amount  Involved  being  over  $500,  but 
not  over  $2,000,  there  Is  no  reason  not  to 
transfer  the  cause,  if  the  parties  In  interest 
de(rire,  to  the  Court  of  AppeaL 
67Sa-67 


It  Is  therefore,  ordered,  adjudged,  and  de* 
creed  that  the  appeal  Is  dismissed,  at  appel- 
lant's costa 

It  Is  further  ordered,  adjudged,  and  de- 
creed, if  within  10  days  the  appellant  files  the 
required  affidavit  for  the  transfer  of  this 
case  to  be  heard  by  the  CouH  of  Appeal,  and 
usual  showing  la  made  that  the  case  be  trans- 
ferred to  that  court  it  be  transferred.  If 
no  application  be  made  for  the  transfer  at 
the  end  of  the  delay  stated,  this  judgment 
shall  be  final. 

Nom 

An  act  relative  to  fire  insurance;  directing  fire 
insurance  companies  to  furnish  blanks  for 
proof  of  loss ;  providing  the  effect  of  failure 
to  famish  same;  requiring  fire  insurance 
companies  to  promptly  adjust  losses  and  to 
pay  the  amount  dne  under  tbelr  poUdes  and 
specifying  a  penalty  for  failure  to  pay  the 
amount  due  under  toetr  policies  within  sixty 
days  after  tbe  receipt  of  proo&  of  loss  from 
the  insured;  requiring  copies  of  this  act 
be  furnished  the  assured  which  is  to  be 
considered  a  part  of  tbe  policy  contract; 
and  dedaring  conditions  in  policies  in  vio- 
lation of  this  act  to  be  void  and  of  no  ef- 
fect 

Section  1.  Be  It  enacted  hj  the  General  As- 
sembly of  the  state  of  Lonisiana.  that  whenever 
any  loss  or  damage  ahaU  be  suffered  from  this 
state  from 'fire,  by  any  person,  firm  or  corpora- 
tion, upon  projwr^  Insured  under  a  policy  of 
insurance  of  any  fire  insurance  company  doing 
business  in  this  state,  and  notice  of  the  fact 
that  such  loss  or  damage  baa  occurred  shall  be 
given  by  the  person,  firm  or  corporation  Incur- 
ring the  same,  or  the  agent  thereof,  to  the  in- 
surance company  issuing  such  policy,  or  to  tbe 
agent  thereof  nearest  the  place  of  loss,  imme- 
diate/ afttfr  tbe  date  of  such  loss  m  damage— 
the  luntt  to  which  reasonable  time  shall  be 
mentioned  In  said  policy  and  made  a  '  part 
thereof  at  the  time  of  issuing  the  same,  but  the 
time  fixed  in  the  policy  shall  not  be  taken  or 
construed  to  lie  a  conditiMi  precedent  to  the 
right  of  recovery— then  It  diall  thereupon  be- 
come the  duty  of  such  insurance  company  to 
furnish  to  the  person,  firm  or  corporation  in- 
curring such  loss  or  damage,  such  reasonable 
blank  forms  of  statements  and  proofs  of  loss 
as  such  insurance  company  may  desire  to  be 
filled  out  in  regard  to  the  time,  origin  and  cir- 
cumstances of  the  fire  causing  such  loss  or  dam- 
age, and  the  knowledge  and  belief  of  the  in- 
sured touching  the  same,  the  lists  and  descrip- 
tion and  quantity  of  property  destroyed  or 
damaged,  and  of  proper^  saved,  and  the  orig- 
inal cost  of  such  property,  and  the  cash  value 
thereof  at  the  time  of  the  fire,  the  details  as 
to  possession,  ownership,  title,  and  incum- 
brances, and  changes  of  title,  use,  occupation, 
location  and  ezi>08ure  since  the  time  of  issuing 
such  policy,  if  any,  and  other  insurance,  if  any, 
and  description  and  schedules  In  such  policy. 

Sec.  2.  Be  it  further  enacted,  etc.,  that  If  any 
such  fin  insurance  company  shall  fail,  neglect 
or  refuse  to  furnish  blank  forms  of  statements 
and  proofs  of  loss  to  tbe  insured,  in  case  of  loss 
or  damage  by  fire,  as  provided  iu  the  preceding 
section,  then  such  company  Bhalt  be  deemed  to 
have  waived  the  requiring  of  any  statement  or 
proofs  of  loss  at  the  bands  of  such  Insured  a 
person,  firm  or  corporation,  and  upon  suit 
brought  upon  such  policy,  such  insurance  com- 

?<any  shall  not  be  heard  to  complain  of  tbe 
ailure  of  tbe  Insured  to  furnish  any  such  state- 
ment or  proofs  of  loss,  any  provision  in  any 
such  policy  of  insurance  to  the  contrary  uot- 
withstandiog. 
Sec.  3.  Be  it  further  enacted,  etc.,  that  when- 
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ever  any  loss  or  damace  shall  be  snffered  in 
thia  state  from  flre  by  an;  peraon,  firm  or  cor- 
poration  upon  property  iniared  under  a  policy 
of  insurance  of  any  fire  insarance  company  do- 
ing bnainesH  in  this  state,  it  shall  be  the  dnty 
of  the  fire  insurance  company  that  has  issued 
the  policy  or  policies  upon  receipt  of  proofs  of 
loss  from  the  asaored,  to  pay  the  amount  due 
under  Ita  poller  or  poUoles,  within  aixty  daya 
thereafter,  or  If  the  aaid  proofs  of  loss  are  not 
satisfactory  to  the  company,  it  shall  be  the 
duty  of  the  company  to  proceed  under  the  terms 
of  the  policy  or  policies  to  ascertain  and  adjust 
the  amount  of  toe  loss  and  its  liability  under 
its  policy  or  policies  and  to  make  payment  of 
the  amount  due  under  the  policy  or  policies  to 
the  insured  within  sixty  days  from  the  date 
upon  which  it  received  1^  proofs  of  loss  offer- 
ed by  the  assured,  and  should  the  company  fail 
to  pay,  within  said  time  the  amount  due  the 
insured  under  the  policy  after  demand  made 
therefor,  such  company  shall  be  liable  to  pay 
the  holder  or  holders  of  such  policy  in  addition 
to  the  amount  of  the  loss,  12  per  cent,  damages 
on  the  total  amount  of  die  loss  as  may  be  de- 
terfnined  by  a  court  of  competent  junsdiction 
together  with  all  reasonable  attoravr'a  feea  for 
the  prosecution  and  collection  of  such  losa;  pro- 
vided that  whenever  the  insarance  company 
shall  pay  to  the  insured  within  sixty  days  from 
the  date  upon  which  it  received  the  proofs  of 
loss  offered  by  the  aisared  the  amount  which 
its  adjuster  or  agent  has  determined  or  admit- 
ted to  be  due,  then  in  that  case  the  insured 
shall  only  recover  from  the  said  insurance  com- 
pany the  difference  between  the  amount  thus 
paid  him  and  the  amount  judidally  ascertained 
to  be  actually  due  under  the  policy  together 
with  12  per  cent,  damages  on  said  difference 
and  all  reasonable  attorney's  fees  for  the  pros- 
ecution and  collection  of  such  loss. 

Sec.  4.  Be  It  further  enacted,  etc.,  that  all 
flre  Insarance  companies  doing  business  in  this 
state  shall  deliver  to  the  insured  with  each  pol- 
icy issued  a  copy  of  this  act  which  shall  be  con- 
sidered as  a  part  of  the  policy  contract  as  full 
as  if  it  were  incorporated  therein,  and  any  con- 
dition in  the  policy  contract  in  contravention 
with  the  provisiona  of  this  act  will  be  void  and 
of  no  elEeet. 

(130  La.) 
No.  19,162. 
STATE)  v.  FARBELIfc 
(Supreme  Court  of  Louisiana.   Feb.  26,  1912.) 

(Byttabu*  hy  the  Court.) 

FaUB  PBKTBNSES  (S  18*)— PAnEBNT  roB 
SeBVICES— SEBVICBS  "ACTDALLT  RENpESED." 
Where  one  appears  on  the  pay  rolls  of  the 
city  of  New  Orleans  and  receives  pay  for  serv- 
ices rendered  the  city  by  another,  acting  on  his 
behalf,  he  does  not  violate  Act  165  of  1888. 
which  provides  "that  any  person  who  shall 
knowingly  permit  his  name  to  be  carried  on  the 
pay  rolls  of  any  state,  parish,  mnnidpal  or 
other  political  corporation,  aa  employee,  and 
receive  salary,  or  pay  for  the  services  not  ac- 
tually rendered"  shall  be  eailty  of  a  crime, 
as  the  services  have  been  "actually  rendered," 
and  the  act  is  violated  only  when  the  services 
are  "not  actually  rendered." 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec  Dig.  1 18.*} 

Land,  J.,  dissenting. 

Appeal  tnm  Crlmtnal  Mstrict  Court,  Par- 
ish of  Orleans;  Frank  D.  Chretien,  Judge. 

William  J.  Farrell  was  indicted  for  receiv- 
ing pay  for  aerriees  not  actually  rende»4  to 


a  Gltr»  And  appeals.  Vam  a  Judgment  bdb- 
tainlns  a  demorm  to  the  Indictment,  the 
state  appeals.  AfiBlrmed. 

St  Olalr  Adams,  Dlst  Atty.,  and  Warren 
Doyle,  Aast  Dist  Atty.,  for  the  State.  James 
O'Connor  and  Chandlw  O.  Lusenberg.  for 
appellee. 

BREAUX,  a  J.  The  defoidant  was  In- 
dicted on  the  charge  of  having  bad  bis  name 
entered  on  the  city  pay  roll  as  one  of  Its  em- 
ployes and  wltb  having  reoelred  $30  for  aor- 
Ices,  althoimh  no  surfeea  were  perfoxmed  by 
him. 

In  pther  words,  the  Indictment  charged  de- 
fendant with  having  obtained  money  without 
personally  having  rendered  service  therefor. 

While  the  able  and  learned  district  attor- 
ney did  only  that  which  was  his  du^  Id 
drawing  the  indictment,  we,  aa  interpreters 
of  the  law,  have  to  ascertain  whether  the  act 
can  be  given  sufficient  effect  to  sustain  the 
indictment. 

The  defendant  was  indicted  nnder  Act  155 
of  1888,  which  sets  forth  that  a  person  who 
knowingly  permits  his  name  to  be  carried  on 
a  pay  roll  of  a  public  corporation  as  an  em- 
ploye and  receives  pay  for  services  not  actn- 
ally  rendered  shall  be  guU^  of  obtaining 
money  under  false  pretenses  and  subject  to 
punishment  at  hard  labor,  or,  without  bard 
labor,  for  a  period  not  exceeding  12  months. 

A  demurrer  was  filed  by  defendant  and 
sustained  by  the  district  court  The  grounds 
of  the  demurrer  were  that  the  Indictment 
charged,  in  effect,  that  be  In  person  had  not 
actually  rendered  any  services  as  elevator 
tender  in  the  criminal  district  court 

There  is  no  question  but  that  nothing  can 
be  added  In  law  to  the  words  of  the  act 
Altlfough  there  is  no  necessity  to  use  the 
words  of  the  ac^  It  Is  not  l^cal  to  go  further 
than  expressed  In  Qie  act 

The  difficulty  Is  that  the  language  i»ed  hi 
the  act  does  not  admit  of  the  use  of  the 
additional  words  of  the  Intfctment  Tbej 
are  not  within  the  intendment  of  the  act 
There  is  a  differmce  between  reoeiTlng  salary 
for  services  **not  actually  raidered,**  and  re- 
ceiving pay  for  serrlces  "not  actually  per- 
formed" by  the  one  by  whom  the  aalary  Is 
collected.  The  former  Is  within  the  Intend- 
ment of  the  act;  the  latter  la  not 

If  the  indictment  be  law,  every  time  aa 
of&cer  or  an  emvioyi  does  not  himself  do  the 
work  for  whldi  be  collects  the  Balazy,  under 
any  drcumstanoe.  be  vlolatea  ttie  law,  and 
should  be  punished.  That  was  not  the  inten- 
tion of  the  act 

If  the  indictment  were  anatalned,  it  woold 
liave  to  be  considered  as  law. 

A  defendant  cannot  be  moeecated  nndw  an 
lU^al  indictment  The  demurrer  pets  the 
question  directly  before  the  ooart;  It  most 
be  overmled  or  maintained.  If  llie  case  wve 


•For  other  oases  MS  same  topto  and  seottoa  NUMBasla  Des.  Dig.  ft  Am.  Dig.  Ksy  No.  Barlss  ft  Bap*r  ladcus 
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remanded  and  erkleoce  admitted,  whatever 
would  bei  proven  would  not  justify  the  eoart 
In  condemning  the  defendant,  If  tbe  indict- 
ment Is  not  sostained  by  the  act 

The  learned  and  energetic  prosecuting  of- 
ficer states  in  the  brief  that  he  does  not 
think  tbat  it  requires  argument  to  sustain 
th«  proposition  tbat  **tbe  dlmlnatlon  of  con- 
trol of  public  office  over  the  onployes  sub- 
ject to  their  snperrision  will  precHnde  efflctrat 
Mrrlce." 

Of  this,  we  entertain  no  donbt  and  entirely 
■£ree  with  tlie  statement.  We  must  addt 
taowerer,  that  It  does  not  follow  becanse  of 
the  diffttrence  in  the  Indlctmut  and  tlie  act 
In  question  tbat  smmrlidon  must  necessarily 
be  affected  and  diminished. 

The  following  will  ssrre  to  llluatrate:  Ttie 
average  private  emjfloji  wbo  eniploys  an  nn- 
■UUed  woAman  to  do  certain  work,  and  lets 
him  have  a  ftee  band  In  dc^g  tbe  work  in 
bis  abewosk  on  bla  retnm,  tf  the  work  Is 
properly  done,  bas  to  aoc^t  and  pay  for  It. 
altbontfi  othva  bave  aaaiBted  or  have  done 
all  the  woib.  But'  U  tbe  onployfi  deemed, 
for  good  reason,  that  his  workman  must  him- 
self perform  tbe  woEfe,  and  so  directs,  be 
must  comply  with  tbe  direction. 

A  civil  corporation  has  greater  authority 
and  supervision,  and  Its  snpervisloo  has  or 
should  bave  complete  control.  Nothing  less. 

For  reasons  assigned,  it  is  therefore  or- 
dered, adjudged,  and  decreed  tbat  the  judg- 
ment appealed  from  Is  hereby  affirmed. 

LAND,  J.  (dissenting).  The  accused  was 
indicted  for  receiving  salary  and  pay  aa  on 
emidoyA  of  tbe  of  New  Orleans  for  serv^ 
kes  ftls^  pretended  to  bare  been  rendered 
as  elevator  tender  In  the  criminal  district 
court  building  in  said  dij;  whereas,  In  truth 
and  in  fact,  as  be,  tbe  accused,  tlien  and 
tbere  well  knew,  be  bad  not  actually  ren- 
dered any  services  as  levator  tender  In  said 
building  fbr  tbe  salary  and  pay  so  knowingly 
received  by  blm,  contrary  to  tbe  form  of  tiie 
statute^  etc:  Tbe  accused  waa  analgned  and 
pleaded  not  guilty,  but  anbsequently  wlUi- 
drew  tbe  plea  and  filed  a  demurrer  to  tbe 
tndlctm»Lt  On  bearing,  tbe  demurrer  was 
maintained.   Tbe  state  has  appealed. 

Tbe  defendant  was  Indicted  xmAet  Act  No. 
166  of  1888,  wbicb  reads  aa  follows: 

"Gnutt  any  person  lAto  shall  knowingly  per* 
mit  bis  name  to  be  carried  on  the  lists  or  pay 
rolls  of  any  state,  pariah,  municipal  or  other 
political  corporation,  as  employee,  and  receive 
salary  or  pay  for  services  not  actually  render- 
ed, sbsll  be  deemed  guilty  of  obtaining  money 
under  false  pretenses,  and  on  conviction  by  a 
court  of  competent  jurisdiction,  shall  be  pun- 
ished at  hard  labor  or  olberwise,  not  SKeeding 
twelve  mmtbs." 

Our  learned  Brotber,  in  bis  reasons  for 
Judgment,  says: 

"In  this  case,  it  is  not  charged  that  the  du- 
ties assigned  to  tbe  elerator  tender  have  not 


been  performed  as  required  by  Act  156  of 
1888;  but  they  haye  not  been  performed  by 
him.  tit  is  not  contended  by  the  state  tbat 
these  services  bave  not  been  rendered:  but 
only  that  they  were  not  rendered  by  him,  the 
elevator  tender." 

This  admission  Is  not  of  record,  and  the 
sole  question  before  na  is  whether  or  not  the 
indictment  on  its  face  shows  a  violation  of 
Act  Na  155  of  1888.  I  think  it  does.  It  is 
distinctly  charged  tbat  the  accused  received 
pay  "for  services  falsely  pretended  to  Imve 
been  rendered" ;  whereas,  in  truth  and  fact, 
the  accused  well  knew  that  be  bad  not  actu- 
ally rendered  any  services  as  levator  tfflider. 
The  Indictment  does  not  admit  that  the  serv- 
ices were  rendered  by  any  other  person,  and 
Its  terms  are  broad  enougb  to  negative  tbe 
-rendition  of  services  tbe  accused  In 
person,  or  by  deputy  or  substitute.  It  is  a 
familiar  maxim  of  law  that  "be  wbo  acts 
through  another  acts  by  himself."  "Qui  fadt 
per  alinm  facit  per  se."  Hence  the  charge 
tbat  the  accnsed  had  not  actually  rendered 
any  services  is  comprehensive  enough  to  neg- 
ative the  rendition  of  services  by  himself,  or 
by  d^uty  or  substitute. 

In  tbe  argument  at  bar,  it  was  assumed  by 
counsel  for  tbe  accused  Otat  be  had  per- 
formed the  services  of  devator  tender  tbrongb 
another,  without  additional  cost  to  tbe  dty 
of  New  Orleans.  This  Is  a  matter  that  ap- 
pertains to  the  merits  of  the  case.  The  only 
question  before  us  for  decision  relates  to  the 
technical  sufficiency  of  the  Indictment 

I  therefore  respectfully  dlsmt  from  tbe 
majority  opinion; 


(180  La.) 
No.  18.877. 
COX  et  si.  V.  HOPS  SHZNGLE  A  LUM- 
BEB  CO. 

(Supreme  Conrt  of  Louisiana.   Feb,  28, 1912.) 

fSyUahut  bv  the  €ourt.) 
Appeal  aivd  Error  (S  805*)  —  Failubb  to 

FiLB  TBANSCBZPT— ABAHOOHHUTT  OF  AP- 
PUL. 

Where  an  order  for  a  devolutive  appeal 
fixes  tbe  return  day,  and  the  appellant  files 
the  proper  bond,  bnt  thereafter  fails  to  file 
the  transcript  within  the  required  time,  his 
failure  to  do  so  will  constitute  an  abandonment 
of  the  appeal,  and  thereafter  no  other  appeal 
wiU  be  allowed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.Dig.  SS  3174, 8175 ;  DecJJig.  {  805.*J 

Appeal  from  Second  Judicial  District 
Court,  Parish  of  Webster;  B.  O  Drew, 
Judge. 

Action  by  Thomas  L.  and  Mary  A.  Cox 
against  the  Hope  Shingle  &  Lumber  Compa- 
ny.  Judgment  for  defoidant,  and  plaintlfEs 

appeal.  Dismissed. 

Thomas  W.  Robertson,  for  arodlants. 
Tblgpei  &  Herold,  for  appellee. 
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On  IfotloD  to  Diamlas. 

BRBAUX,  C  J.  The  motion  filed  tj  ap- 
pdloe  to  diamlaB  tbls  anwal  waspraHntodon 
the  grotind  stated,  in  vabstaiice,  aa  follows: 

▲  derolDtiTe  appeal  waa  takn  fEom  the 
Jndgniflnt  on  Uar  6^  1910^  retomable  on 
Jane  20th  of  the  same  year,  and  a  dendntlTe 
appeal  bond  fior  the  sum  of  9100^  as  fixed  In 
the  order  of  an^l,  was  filed  to.  the  lower 
court;  under  the  order,  on  the  6th  day  of 
May,  thereby  dlTesttog  the  diatrlct 

court  of  further  jnrladlctlon. 

natotUb  and  appellanto  fldled  and  neg- 
lected to  file  the  transcript  In  this  court 
aa  provided  to  the  order  of  aiveal,  and  ap- 
pdlee^s  contrition  Is  that  such  a  fallnxe  oon- 
Btltated  an  abandonment  of  the  a[q;>eal. 

Thereafter,  on  the  11th  day  of  Ainll.  IfiU, 
the  platotlffa  and  an»^antB  secured  an  or- 
der for  a  derolutlTe  appeal  to  this  court, 
undw  irbich  the  transcript  was  filed  to  this 
court  on  May  15,  1911. 

nnqnestionably  the  ^t  aK>eal  waa  aban- 
doned. Nothing  else  can  be  inferred  as  to 
this  appeal  than  that  the  appellants  failed 
to  arall  themBcIves  of  the  order  granted. 
They  are  glren  saffldent  time  to  talce  this 
appeal  and  to  furnish  bond.  In  case  of  ne- 
cessity, they  can  easily  obtato  forthw  time 
wlthto  which  to  bring  up  the  tranacrlpt 
Falltog  to  this,  it  can  well  be  considered 
as  an  abandonmoit  of  the  appeaL  There 
seems  to  be  distinction  made  when  an  aH>eal 
is  brought  here  and  filed.  If  it  Is  one  ac- 
tually and  compl^^  bron^t  wlthto  the  Ju- 
risdiction of  this  court,  although  there  may 
be  some  d^ect  to  the  manner  of  toktog  the 
appeal,  or  to  the  transcript.  It  will  not  be 
deemed  necessary  cause  to  dismiss  the  ap- 
peal, but,  If  an  appellant  chooses  not  to  com- 
plete his  appeal  at  all,  if  he  does  not  see  to 
the  maktog  of  a  transcript  after  havli^  fur- 
nished the  appeal  bond,  his  failure  to  this 
respect  has  been  considered  canse  Bofl3<dent 
to  dismiss.  One  cannot  treat  the  courto  with 
absolute  todlfference  and  neglect,  and  at  the 
same  time  he  heard  to  urge  that  he  is  still  to 
time  to  take  a  second  devolutiTe  appeal. 

In  Exposition  Co.  t.  Crescent  City  R.  R. 
Co.,  39  La.  Ann.  S55, 1  South.  791,  a.  similar 
question  was  Welded.  The  appellant  fail- 
ed to  bring  up  a  transcript,  and  have  It  filed. 
On  motion  of  appellee  the  second  appeal 
was  dismissed  because  of  appdlants  fhllure 
to  file  a  transcript 

This  is  the  language  of  the  court  on  the 
subject: 

*7here  Is  a  motioo  to  dismiss  the  appeal  sub- 
Btantially  on  the  fjrrouiid  that,  the  first  appeal 
having  been  dUmiwed  because  not  filed  in  time, 
the  appeal  must  be  considered  as  abandoned, 
and  the  second  appeal  was  not  entertained." 

This  case  presents  no  disttoguishtog  fea- 
tores  from  those  to  Pierce  t.  Cushing,  33 
La.  Ann.  810,  and  Sterling  v.  Sterltog,  35  La. 


Ann.  840.  After  a  thorough  review  of  this 
potot,  the  court  held  substantially  as  before 
stoted  by  us. 

In  the  Case  of  Hymd.  116  La.  43, 40  South. 
526,  the  recited  grounds  were  similar  on  the 
potot  toTolTod.  The  court  did  not  dedde  It, 
but  dismissed  the  appeal  on  another  issue 
equally  as  fiatal  to  an  appeal. 

In  Place  r.  Onshtog  et  aL,  33  La.  Ann. 
Sia.  and  Sterling  t.  Sterlli^  S5  La.  Ann. 
840.  which  are  dted  to  Stoto  t.  fbeasnrer 
of  Debenture  Co.,  52  La.  Ann.  668,  27  South. 
87,  It  waa  decided  that  an  anieal  should  be 
dismissed  If  not  filed  to  tlmeu  While  not 
wtirely  similar  to  the  present  case,  the  text 
and  the  decistons  dted  throw  lltfbt  upon  the 
anbject  here. 

So  far  as  researdt  extends  Ouid  we  hare 
endeavored  to  make  It  thorough),  failure  to 
file  Is  abandonmaat  of  the  appeaL  Code  of 
Practice,  art  687. 

There  rwnalns  the  one  altematiTe— disnds- 
saL 

We  have,  none  the  lees,  dwelt  upon  some 
of  the  iBBoes  of  the  mwito,  and  liav»  ao  ob- 
Jectton  to  stoto  that  an  erm>  on  the  Bwrits 
would  have  to  be  unnsually  manifest  to  or- 
der to  sufltoto  an  aivAllato  otart  to  rews- 
tog  an  appeal,  wbon.  as  to  this  case,  the 
Judgmoit  of  the  court  a  qua  to  personal  to- 
Jury  suit  is  against  platotlfl,  and  the  ai^el- 
lant  does  not  appear  to  the  appeal  tfther 
personally  or  by  counseL 

Retundng  to  the  grounds  stated  on  Qie 
mottm  to  dismiss,  the  appeal  is  dismissed, 
at  appdlants  costs. 


(180  La.) 

No.  18,TO7. 

KNIGHT  T.  BERWICK  LTJHBBB  OO. 

*  McHUGH  V.  SAME. 

(Supreme  Court  of  Lonisiana.   Jan.  15,  191Z 
Rehearing  Denied  March  U,  1912.) 

L  ADvmas  PoBSBBSioir  (|  84*)  —  PiuonF- 
Tiov  OF  Tkh  Tkabs— Good  Faith. 

Good  faith,  to  support  the  prescription  of 
10  years  acguireodi  causa.  Is  based  on  the 
honest  and  positive  belief  of  the  possessor, 
founded  on  Just  reasons,  that  he  is  purcha^u 
from  the  real  owner.  Doubt  aa  to  ths  title  ol 
the  TandoT  or  as  to  his  right  to  alienate  k 
fatal  to  a  claim  of  good  faitL  A  doubt  suffi- 
cient to  induce  toe  possessor  to  make  an  in- 
vestintion  of  the  tfile  of  hla  vendor  is  pre- 
sumed to  have  continued  down  to  toe  sale,  is 
the  absence  of  evidence  tending  to  show  its 
removal  by  adequate  information  derived  from 
the  records  or  other  trustworthy  sources. 

[Ed.  Note. — For  otoer  cases,  see  Advene 
Possession,  Gent  Dig.  SI  488-600:  Dec.  Dig. 
i  84.*] 

2.  Rbal  AcTnoirs  ({  8*)— PanroBT  AcnoH— 

ISSVXB. 

In  a  petitory  sction,  or  action  to  estab- 
lish titie,  issues  cannot  be  raised  aa  to  the 
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omenUp  of  .lukdi  not  smd  for  1^  tb»  pUn- 
tifl. 

[Ed.  NotCj— For  otlior  caseB,  lee  Beal  Ac- 
tloiu,  Cent  Dig.  H  SB-SB;  Dec.  Dig.  |  &•] 

Appeal  fiom  Nineteenth  Judicial  Dlitrlct 
Court,  Parish  of  Iberia ;  Jamee  Simon,  Judge. 

Actions  hy  George  Enlgtat  against  the  Ber- 
wl<A  Lnmber  Company,  and  by  Mldiaftl  W. 
McHugh  against  the  same  defoidant  Ac- 
tions consolidated.  Judgment  for  defendant, 
and  plaintiffs  appeal.  ReTeraed  and  render- 
ed, and  rights  as  to  certain  lands  reserved, 
and  suit  of  George  Knight  remanded  for  fur- 
ther proceedings, 

Martin  &  Martin,  for  app^ant  George 
Knight  Weeks  &  Weeks,  for  appellant  M. 
W.  McHugh.  Burke  &  Bnrka  and  Bwah  St 
Bim^  for  appellee. 

IiAND,  J.  George  Knl^t  Instituted  a 
partition  snlt  against  the  Berwick  Lum- 
ber Company,  In  which  he  alleged  ownerahip 
of  the  undivided  one-third  or  rnixe  of  section 
IB,  IMS  the  N.  W.  ^  and  the  N.  ^  of  sec- 
tion 14,  township  12  S.,  range  11  B.,  situ- 
ated in  the  parliAi  of  Iberia,  and  that  the 
Berwick  Lumber  Company  owned  the  oth- 
er two-thirds  of  said  lands,  less  the  N. 
W.  ^  of  section  15.  Defendant  answered, 
denying  title  In  the  plalntUt;  and  asserting 
title  In  itself  to  all  the  property  described 
in  the  petition,  except  the  K.  %  of  the  N.  W. 
K  of  section  IB.  Defendant  averred  that  it 
acquired  title  from  Wm.  N.  Bradley,  by  duly 
recorded  act  of  sal^  of  date  March  26, 1889 ; 
that  Bradley  acquired  title  from  Frank  A. 
Tomi^lns,  sole  heir  of  Sara  M.  Hartman,  on 
February  20,  1888,  by  deed  duly  recorded; 
that  in  the  said  last  sale  there  were  some 
clerical  errors  in  the  descrlptlm  of  some  of 
the  property;  that  the  land  In  section  14 
was  described  as  being  the  N.  R.  %  of  sec- 
tion 14,  the  intent  being  to  sdl  the  N.  M  of 
■ectlon  14,  and  the  notary  described  the  N. 
B.  ^  of -nctlon  18,  whoi  the  Intent  was  to 
seU  the  N.  BL  %  of  section  16;  that  these 
were  mere  clerical  errors,  the  Intent  being, 
as  expreseed  In  the  deed,  to  s^  sndi  lands 
aa  Frank  A.  Tompkins  inherited  from  bTa 
grandmother.  Sara  H.  Bartman,  who  never 
owned  the  N.  B.  %  of  section  18,  but  did 
own  the  K.  B.  of  aecaan  IB.  and  the  N.  % 
ot  section  14;  that  Mrs.  Hartman  acquired 
said  lands  from  the  widow  and  heirs  of 
Richard  I^ndb  in  1872  by  deed  duly  record- 
ed; tliat  Lynch  acquired  the  S.  W.  ^  of 
N.  W.  U  of  section  16  from  Jno.  \nison 
Moseley,  who  acquired  from  the  United 
States;  and  that  I^mch  acquired  the  other 
lands  fnmi  the  same  source.  Defendant  for 
further  answer  pleaded  the  prescription  of 
10  years  acqnlrendl  causa. 

Ml<A8eI  M.  McHugh  Instituted  suit  against 
the  Berwick  Lumbw  Company  and  George 
Knight  to  establlflh  bis  title  to  the  N.  B.  % 


of  aectlm  IB,  alleged  to  have  been  acquired 
firom  Frank  H.  Tom^dna  In  Hay,  1909,  by 
act  of  sale  duly  recorded  In  the  parish  of 
Iberia,  and  to  have  been  Inherited  by  said 
Tompkins  from  his  grandmothw,  Mrs.  Sa- 
ra Hariman. 

The  Berwick  Lumber  Company  for  an- 
swer pleaded  possession  since  1889  of  the 
particular  land  described  In  the  petition,  and 
denied  plalntifTs  right  of  action,  under  Act 
No.  38  of  1908,  and  prayed  that  the  action 
be  dismissed,  or  that  plaintiff  be  forced  to 
assume  the  position  of  plaintiff  in  a  petitory 
action.  In  the  alternative,  the  Berwick 
Lumber  Company  for  answer  set  up,  in  sub- 
stance, the  same  defuses  urged  In  the  suit 
of  Knight  George  Knight  answered,  alleg- 
ing title  to  the  undivided  %  or  more  of  sec- 
tion IS  and  the  N.  %  of  section  14,  acquired 
by  purchase  from  the  widow  and  heirs  of 
B.  A.  Pharr,  who  acquired  from  Lila  Lynch, 
sole  Issue  of  the  marriage  between  Richard 
Lynch  and  his  second  wife. 

The  two  suits  were  consolidated,  tried, 
and  Judgment  was  rendered  In  favor  of  the 
defendant  decreeing  It  to  be  the  owner  of 
the  N.  H  of  section  14,  and  of  the  E.  %  and 
S.  W.  14  and  8.  %  of  N.  W.  secUon  15, 
township  12  S.,  range  11  B. 

The  judge  a  quo.  In  his  written  reasons 
for  Judgment,  after  reviewing  the  facts 
the  case,  reached  the  conclusion  that  the 
defendant  not  only  had  the  bettor  title  to 
tbe  lands  In  controvenqr,  but  had  acquired 
a  perfect  title  to  ttism  by  the  prescription 
of  10  years. 

We  cannot  find  In  the  record  any  sale  from 
Tompkins  to  Bradley  as  alleged  by  defend- 
ant, and  as  stated  in  the  reasoning  of  the 
Judge.  We  find  in  the  transcript  a  paper 
purporting  to  be  a  copy  of  a  power  of  attor- 
ney from  Frank  A,  Tompkins  to  B.  F.  Win- 
chester, authorizing  the  sale  of  certain  lands 
to  Wm.  K.  Bradley ;  but  this  document  was 
ruled  out  on  objection  of  the  defendant,  and 
comes  up  attoched  to  one  of  plalntUTs  bill 
of  exceptions.  We  assume  that  the  able 
counsel  for  the  defendant  elected  to  rely  on 
defendant's  plea  of  prescription,  and  did  not 
overiook  a  procnratl<m  and  deed  forming  es- 
sential links  In  the  chain  of  title  set  up  In 
the  answer. 

On  March  26,  1889,  Wm.  N.  Bradley  by 
notarial  act  sold  to  the  Berwick  Lumber 
Company,  Ltd.,  for  the  price  of  $1350  In 
cash,  the  following  described  property: 

"The  north  half  of  teoiion  fovrteen  (14),  th« 
eaat  half,  also  aouihioett  quarter  and  south  half 
of  northKeat  quarter  of  teotion  fifteen  (16). 
All  in  township  twelve  (12)  south,  ranpe  eleven 
(11)  east,  containing  in  all  nine  hundred  and 
eighty-siz  (986)  acres  of  land.  Also  the  east 
half  of  southeast  Quarter  of  section  twenty- 
three,  eighty-one  (81)  acres.  The  east  half  of 
northwest  quarter  of  section  thirty-five,  79.51 
acres.  Also  the  west  half  of  northeast  quar- 
ter and  the  east  half  ot  northwest  quarter. 
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14T.64  acres,  all  in  township  twdra  (12)  sontb. 
range  ten  (10)  east" 

The  lands  in  dispute  are  underscored. 

The  power  of  attorney  from  Tompkins  to 
Winchester  authorized  the  sale  to  Bradley 
of  476.52  acr^,  "behig  the  N.  E.  H  section 
14;  N.  E.  14  section  13,  township  12  S., 
range  11  E." ;  the  B.  E.  %  of  N.  W.  %  and 
S.  W.  ^  section  15,  township  12  S.,  range 
11  E.;  S.  W.  %  of  N.  W.  same  section; 
N.  ^  of  S.  W.  M  and  S.  B.  %  of  S.  W. 
township  12  S.,  range  11  E.  The  certificate 
annexed  to  the  copy  of  the  procuration  re- 
cites tliat  the  original  was  filed  with  a  cer- 
tain act  of  sale  passed  before  Septime  Lan- 
aaz,  notary  public,  from  Winchester,  agent 
to  Tompkins,  to  Wm.  N.  Bradley,  of  record 
in  Conveyance  Book  No.  18,  at  folio  87  of 
the  records  of  Eberia  parish.  The  alleged 
misdescription  In  the  act  of  sale  was  never 
corrected,  so  far  as  the  record  shows,  and 
thb  Berwl<ft  Lnmber  Company  took  title 
from  Bradley  by  a  new  description,  substt- 
tatlng  the  N.  n.  %  of  section  Ifi,  for  the 
N.  B.  of  section  18,  and  the  N.  H  for  the 
K.  E.  H  of  section  14. 

SecUon  IS  (except  the  H  of  N.  W.  %), 
and  the  N.  )i  of  section  14,  were  assessed  to 
the  estate  of  Blchaid  Lyndi  on  the  assess- 
ment rolls  of  Iberia  parish  for  the  year  1888, 
and  there  were  written  across  said  assess- 
ment In  the  handwriting  of  the  d^nty  lax 
collector  the  following  words: 

"This  proper^  has  been  transferred  from 
Lynch  to  Mrs.  Sara  Hartman.   See  folio  123." 

Mr.  Brownell,  the  president  of  the  Ber- 
wick Lnmber  Company,  azamlned  this  as- 
sessment on  the  day  the  deed  from  Brad- 
ley to  said  company  wu  executed,  and  tlie 
desaiptlon  of  the  lands  conv^ed  was  evi- 
dently taken  from  the  assosment  tolls.  Mr. 
Brownell  was  educated  for  the  bar  in  an- 
other state,  and  admits  that  he  took  the 
trouble  to  travel  from  Berwick,  In  St  Uary 
parish,  to  New  Iberia,  a  distance  of  46  miles, 
for  the  purpose  of  passing  the  deed  from 
Bradley  to  the  Berwick  Lnmber  Compa- 
ny, but  denies  that  be  ever  examined  the 
deed  from  Tompkins  to  Bradley.  Mr.  Brown- 
ttO.  gives  no  reasonable  explanation  for  his 
failure  to  examine  the  record  to  see  that 
Bradley  bad  a  recorded  title  to  the  lands 
conveyed  to  the  Berwick  Lumber  Com- 
pany. Mr.  Brownell  testified.  In  substance, 
that  he  took  It  for  granted  fh^t  Bradley  had 
acquired  title  In  some  way  through  his  aunt, 
Mrs.  Hartman,  and  visited  New  Iberia  for 
the  purpose  of  ascertaining  to  wh<Hn  the 
lands  were  assessed.  We  make  the  fbllow- 
Ing  extracts  from  the  testimony  of  Mr. 
Brownell: 

"A.  He  told  me  that  they  came  to  bim 
through  Mrs.  Hartman.  I  believe  he  told  me 
that  was  his  aunt" 

"A.  He  told  me  throngh  Mn.  Hartman." 

"A.  Yes,  sir;  I  asked  Um  what  was  bis  title 
to  tike  lai^** 


"A.  He  said  they  came  dirou^  Mis.  Hart- 
man, and  the  sale  was  made  at  the  time." 

"Q.  Why  did  yon  come  up  to  New  Iberia? 

"A.  Well,  we  came  op  here  to  pass  the  sale. 

"Q.  Why  didn't  yon  pass  it  in  Berwick  or 
Morgan  CityT 

"A.  I  don't  know  any  special  reason  any- 
thing more  than  I  believe  I  came  here  to  see  m 
regard  to  the  assessment. 

"Q.  Why  did  you  wish  to  see  the  assessment? 

"A.  WeU,  the  lands  are  asoally  assesntd  to 
the  parties  they  belong  to  for  any  considerable 
time. 

"Q.  And  you  wanted  to  see  the  assessment 
roll  to  see  whether  the  lands  belonged  to  Brad- 
ley or  not? 

^'A.  I  wanted  to  see  the  assessment  rtdl  in 
regard  to  the  ownership  of  the  lands. 

'^Q.  Yoar  statement  was  that  yon  wanted  to 
see  assessment  rolls  to  find  whether  the  lands 
were  assessed  to  Bradley  as  the  ownership? 

"A.  Not  necessarily  to  Bradley,  but  to  see 
that  the  lands  were  assessed  •  •  •  already. 
He  claimed  be  owned  the  land.  I  believe  he 
bad  not  owned  the  lands  long  enough  to  ba?e 
them  assessed." 

Mr.  Brownell  admits  that  he  fWmd  tiiat 
tiie  lands  were  assessed  to  Bldiard  Lynch 
for  the  year  1888;  and  was  txM  by  tlie  tax 
collector  that  th^  would  be  assesnd  to  Mrs. 
Hartman  for  the  year  1888. 

"A.  I  wanted  general  knowledge  from  the  ai- 
sessment  rolls  to  verify  the  statements  of  Brad- 
ley:  that  is,  I  wanted  a  little  corroboratira 
evidence,  not  that  I  doubted  his  word  If  that 
was  corroborated,  but  there  was  no  qaestion 
that  he  was  all  right,  I  thought 

"Q.  Now,  he  told  you  he  got  the  land  from 
Mrs.  Hartman.  and  yon  came  to  New  Iberia  to 
examine  the  assessments,  and  yon  found  this 
land  assessed  to  Richard  tiyneb? 

"A.  Yes,  rir. 

"Q.  How  did  this  verify  his  statement  that 
he  had  tmught  it  from  Mrs.  Hartman? 

"A.  It  verifies  It  for  tbia  reason,  in  my  mind, 
that  upon  tbe  map  which  Bradley  gave  to  me 
the  particular  lands  in  question  were  designated 
as  Richard  B.  Lynch ;  in  other  words,  Richard 
Lynch  was  written  over  them.  Now,  Bradley 
had  told  me  tliat  tie  had  procured  these  lant^ 
through  Mrs.  Hartman,  and  Mr.  Hartma^  from 
Lynch.  I  compared  the  map  with  the  assess- 
ment and  found  them  to  compare,  and  being  as- 
sessed by  the  assessor  or  hie  vspresentatiTe  in 
the  office,  that  these  lands  were  assessed  to  Mr. 
Hartman  for  the  year  18S9,  I  came  to  the  con- 
clusion ttiat  all  Bradley  told  me  was  true." 

Tbe  witness  testlfled  that  his  statement 
that  be  did  not  look  at  the  deed  to  BndUy. 
"foolisb  u  it  may  seem,"  was  true  The 
Information  obtained  by  Browndl  from  the 
asseBsmoit  tox  tBSS,  and  tbe  prospective  as- 
sessmoit  for  188B,  warned  bim  that  tbe  Lyndi 
title  bad  passed  to  Mrs.  Hartman,  and  that 
she  was  r^arded  as  tbe  ownw  of  tbe  proper- 
ty for  tbe  purposes  of  tbe  asseasm^t  for 
1880.  It  Is  hardly  credible  that  Mr.  Brownell, 
with  bis  knowledge  of  the  laws  r^nlatlng 
the  conveyance  of  real  estate,  was  so  *Yool- 
ish"  as  not  to  examine  the  records  before 
bim  to  ascertain  what  title,  if  any,  his  veo- 
dor.  Bradl^,  bad  to  tbe  lands  assessed  in  the 
name  of  Richard  I^ch,  and  about  to  be  as- 
sessed to  Mrs.  Hartman  for  the  year  1889. 
Mr.  Brownell  bad  sufficient  doubt  about  tbe 
titles  to  make  an  inTeatlgatton.  and  if  be  did 
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not  look  for  the  tlUe  of  Bradl^  on  tlie  rec- 
ords before  htm,  be  must  be  considered  es 
ivillfally  bUnd  to  the  facts  tbat  an  examina- 
tion would  baTe  dlacUwed.  In  tbe  answer 
of  tbe  deftenduit  It  la  aTenred  tbat  Bradley 
acquired  bla  title  on  February  20, 1888,  from 
Frank  A.  Tompkins,  sole  betr  of  Mrs.  Sara 
M.  Hartman,  as  shown  by  deed  recorded 
in  Book  IS  of  Conveyances,  p.  87,  and  that 
defendant's  deed,  of  date  March.  26^  WSO, 
was  recorded  In  tbe  same  book  on  page  168. 
We  think  that  any  reasonable  man,  under  tbe 
circumstances,  would  have  examined  the 
deed  to  Bradley,  to  volfy  his  very  Indeflnlte 
and  loose  declarations  of  title,  and  to  com- 
pare the  description  of  tbe  lands  In  the  deed 
with  the  descrlptlm  of  the  lands  assessed  to 
Richard  Lynch.  It  Is  costomary  in  convey- 
ancing to  take  the  description  of  real  estate 
from  the  Immediate  vendor's  title  deed.  Tbe 
departure  from  this  custom  In  the  Instant 
case  seems  to  have  been  occasioned  by  the 
material  difference  between  the  description 
in  the  deed  and  the  description  In  the  as- 
sessment This  difference  was  necessarily 
known  to  Bradley,  and  the  president  of  the 
Berwick  Lumber  Company  surely  had  some 
reason  for  not  Inspecting  the  title  deed  to 
Bradley.  The  only  reason  that  we  can  Im- 
agine Is  that  he  had  notice  from  some 
source  of  the  defects  In  Bradley's  title. 

[1]  The  prescription  of  10  years  acguirendl 
causa  Is  based  on  good  faith  and  Just  title. 
C  C.  art  3478. 

'TTbe  posaeBsor  in  good  faith  la  he  who  has 
inst  reason  to  beUeve  himself  the  master  of 
the  thing  which  be  poiaesaeB,  attbongh  he  may 
not  be  in  fact;  as  happens  to  him  who  buys  a 
thing  which  he  snpposes  to  belong  to  the  per- 
son selling  It  to  him,  bnt  which  in  fact  belonga 
to  another."   G.  0.  art.  34S1. 

"By  the  term  title,  in  eases  of  prescrip- 
tion, w«  do  not  understand  that  which  the  pos- 
sessor has  derived  from  the  true  owner,  for 
then  no  true  prescription  would  be  neceasaiy, 
but  a  title  which  the  possessor  may  have  re- 
ceived from  any  person  who  he  honestly  be- 
lieved to  be  the  real  owner,  provided  the  title 
were  such  as  to  transfer  the  ownership  of  tbe 
property."   O.  C.  art  3484. 

To  be  In  good  faith,  the  possessor  must 
have  tbe  positive  btiief  that  be  Is  the  true 
■owner  of  the  property  he  holds.  If  he  doubts 
the  nlldity  of  his  title,  his  possession  can- 
not be  tbe  basis  of  the  prescription  of  10 
years.  Gaines  v.  Hennoi,  24  How.  663,  16 
L.  Ed.  77a  Doubt  as  to  ownership,  or  the 
right  to  alioiate,  Is  Inconsistent  with  good 
teith,  because  doubt  Is  the  mean  b^ween 
good  and  bad  faith.  Good  faith  demands  a 
firm  and  positive  belief.  Garpoitler-Du  Saint, 
R^rtlore  du  Droit  Vrancals,  voL  81,  p.  294, 
Mow  1,684.  While  the  president  ot  the  Bm- 
wlck  Lumber  Cwnpany  was  not  bound,  as 
a  matter  of  law,  to  Inquire  into  tbe  title 
of  Bradley,  be  voluntarily  undertoi*  an  In- 
vestigation that  disclosed  to  him  the  facts 
that  the  property  was  assessed  to  the  estate 
of  Richard  Lynch  and  would  be  assessed  to 
Mrs.  Hartman,  from  or  through  whom  Brad- 


ley said  he  had  acquire  his  title.  If  tbe 
president  of  the  lumber  company  bad  ftoneat- 
ty  believed  that  Bradl^  was  the  real  owner 
of  tbe  property.  It  la  fair  to  presume  tbat  he 
would  not  have  undertaken  such  an  Investi- 
gation, and  would  not  have  sought  "corrobo- 
rative" evidence  of  Bradley's  statemraits  as 
to  tbe  title.  We  tb^fore  conclude  that  the 
Berwick  Lumber  Company  was  a  posses- 
sor in  bad  ftilth,  and  that  its  plea  of  pre- 
scription ^uld  have  been  ov^uled.  As  al- 
ready stated,  no  deed  from  Tompkins  to 
Bradley  appears  in  the  record  before  us,  and 
thenfore  there  la  no  evidence  that  Bradl^, 
the  vendor  of  the  Berwitft  Lumber  Company, 
ever  acquired  the  legal  title  to  the  N.  E.  ^ 
of  section  16i  The  plaintiff,  McHugh,  pur* 
chased  said  proper^  from  Tompkins  In 
tbe  year  1909,  and  tbe  Berwick  Lumber 
Company  cannot  dispute  the  title  of  Tomp- 
kins, from  whom  it  claims  to  have  derived 
its  title  Counsel  for  McHugh  raqnests  the 
court  to  pass  on  the  title  to  all  the  lands 
claimed  by  the  Berwick  Lumber  Compa- 
ny and  George  Knight  In  their  respective  an- 
swers. But  we  cannot  In  a  petitory  action, 
or  In  an  action  to  establish  title,  give  plain- 
tiff judgment  for  land  not  sued  for  by  blUL 
Such  a  Judgment  would  be  ultra  petltum. 

[2]  Nor  can  a  defendant  in  such  an  action 
assert  title  to  lands  not  sued  for  by  the 
plaintiff. 

George  Knight  admits  tbe  co^wnership 
of  the  Berwick  Lumber  Company  in  the 
lands  described  in  his  petition  for  a  parti- 
tion. Elnlght  claims  to  have  acquired  the  In- 
terest of  Lila  Lynch,  a  daughter  of  Richard 
Lynch,  the  common  author  of  the  three  liti- 
gants before  the  court  The  reasons  for 
Judgmfflit  concede  the  claim  of  Llla  Lynch  to 
an  interest  In  the  property,  but  the  Judge 
was  tmable  to  fix  the  extent  of  such  Inter- 
est with  any  degree  of  certainty.  Richard 
liynch  was  married  three  times.  The  evi- 
dence does  not  establish  the  date  of  tbe  first 
marriage,  or  the  date  of  the  death  of  the 
first  wife,  or  the  date  of  the  second  mar- 
riage, with  the  mother  of  Llla  Lynch,  who 
died  In  1853.  The  third  marriage  was  in 
1855.  Llla  LyntA  was  bom  February  26, 
1846,  and  Richard,  her  brother,  in  1849. 
Richard  died  without  Issue  and  unmarried. 
John  Lynch  had  Ave  children,  John,  Lila, 
Richard,  Minnie,  and  Hugh.  John  was  of 
the  first  Lila  and  Richard  of  the  second,  and 
Minnie  and  Hugh  of  the  third,  marriage. 
Minnie  died  without  issue,  and  unmarried. 
It  may  be  assumed  that  the  second  marriage 
took  place  not  later  than  tUy,  1846,  nine 
months  preceding  the  hlrtti  of  Llla  Lynch. 
Now,  what  lands  In  dispute  were  acquired  by 
Richard  Lynch  between  May,  184S,  and  tbe 
year  1858,  the  date  of  tbe  death  of  the  sec- 
ond wife?  In  Deounber,  1848,  a  United 
States  patent  Issued  to  Richard  I^nch  for 
the  N.  H  of  section  14,  and  N.  B.  %  of  sec- 
tlOD  IS,  tn  townsblp  12  &,  range  U  EL  in  the 
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OpeiooBU  district;  oontalnlns  476.62  acres. 
In  the  same  month  and  year  anotbOT  United 
States  patent  Issned  to  Richard  Lynch,  for 
the  S.  E.  %  of  the  same  section  10,  contain- 
ing 160.18  acres.  These  lands  belonged  to 
the  second  community,  and  on  the  death  of 
the  wife  in  1853.  her  half  Interest  passed 
to  Iilla  and  Richard,  the  children  of  the  mar- 
riage. On  the  death  of  Richard,  about  1870. 
bis  interest  passed  one^oarth  to  the  surviv- 
ing father  and  three-fonrths  to  his  sister. 
Llla  thus  became  the  owner  of  the  undivided 
seven-sixteentlis  of  said  lands,  and  an  undi< 
vided  nine-sixteenths  became  the  separate 
property  of  her  fathw,  Richard  Lynch.  On 
his  death,  Llla  Inherit^  one-third  of  said  in- 
terest, or  three-sixteenths  of  the  whole,  mak- 
ing her  total  Interest,  flve-elghts.  In  1893 
Llla  Lynch  sold  to  E.  A.  Pharr  the  N. '  % 
secUon  1^  and  section  16,  ecc^t  the  N.  W. 
H  of  N.  W.  %  prevlouBlT  Bold  by  her  to  said 
Pharr. 

In  July,  1909,  Mrs.  Amelia  Pharr,  universal 
legatee  of  E.  A.  Pharr,  sold  to  George  Knight 
all  her  undivided  one-tliird  right,  title,  and 
Interest  in  and  to  the  above-described  tracts 
of  land,  Indadlng  the  N.  W.  ^.  of  the  N.  W. 
U  of  section  16,  and  all  hw  rli^ts  against 
persons  who  may  have  removed  timber  from 
the  premises.  It  Is  evident  that  Mrs.  Pharr 
Intended  to  sell  all  and  singular  her  right, 
title  and  Interest  In  the  prop^ty. 

Our  conclusion  is  that  the  N.  H.  %  of  sec- 
tion 15  belongs  to  McHugb  and  Knight  in 
the  proportions  of  three-dghths  to  the  for- 
mer and  flve-elgbtlia  to  the  latter,  and  that 
the  titles  of  all  parties  to  other  lands  should 
be  reserved. 

It  Is  tiierefbre  wdered  that  the  Judgment 
below  btt  reversed,  and  It  Is  now  ordered 
that  the  ^ea  of  prescription  be  overruled, 
And  that  the  N.  B.  %  of  sectim  IS,  township 
12  8.,  range  11  SI,  m  the  parish  of  Iberia, 
be  decreed  to  be  ttw  property  of  the  plaln- 
tUCs,  Michael  W.  McHnii^  and  George  Knight, 
In  IndlvlBlon,  In  the  proportions  of  three- 
^hts  to  the  former  and  five-eighths  to 
the  latter;  and  it  Is  farUier  ordered  that 
the  defendant,  the  Berwick  Lomber  Com- 
pany, Limited,  pay  costs  in  both  conrts.  It 
is  farther  ordered  that  the  rights  of  the 
three  litigants  as  to  all  other  lands  be  re- 
served, and  that  the  partition  suit  of  George 
Knight  be  rananded  for  further  proceedings 
according  to  law. 

(130  La.) 
No.  18.88B. 
RTAL8  V.  RTALS. 
(Supreme  Court  of  Loni^na.  Feb.  26, 1912.) 

(Byllabu*  hv  ih«  Court.) 

MAnaiAas  (I  58*) —AHNDUiiNT— Interdic- 
tion rOB  IRSANITT. 

The  grounds  upon  which  marriages  ma;  be 
annulled  are  specmed  In  the  Civil  Code,  and 


(I*. 

do  not  Iwtede  the  interdiction  for  Insaidtr,  and 
incarceradon  in  Uie  state  asylnm.  of  one  of  the 
sponiei. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  I>ig.  H  116-128;  Dee.  Dig.  {  5&*] 

Appeal  from  Flfteoith  Jndidal  District 
Court,  Pariah  of  CalcasSen;  Winston  Over- 
ton, Jndge. 

Action  by  Belle  Byals  against  George 
Ryals.  Jndgmoit  for  defndant,  and  idaln- 
tlCF  a[^>eBl8.  Affirmed. 

B.  L.  B^doi,  for  appelant.  Win.  F. 
Schwlng,  curator  ad  hoc,  for  appellee. 

MONROE,  J.  Plaintiff  alleges  that  "over 
eight  years  ago"  she  married  George  Ryals, 
and  that  "for  a  short  time  afterwards  they 
lived  together  agreeably,  np  to  aboat  six  or 
seven  years  ago,"  whra  he  became  insane, 
and  was  arrested,  and  in  due  course  decreed 
to  be  Insane,  and,  by  reason  tliereot,  com- 
mitted to  the  State  Asylum,  "where  he  Is 
now  undergoing  said  sentence  for  Insanity, 
which  is  infamous";  that  said  proceedings 
were  conducted  by  the  state— 

"according  to  her  laws  upon  the  matter  of  inter- 
dictioD,  and  without  the  consent  or  sanctioa 
of  petitioaer,  and,  by  reaaon  thereof,  your  peti* 
tioner  1b  deprived  of  the  company  of  her  aaid 
husband,  owiog  to  the  acts  of  the  state  of  Lom- 
siana,  acting  In  her  sovereign  capacitr  and  by 
virtue  of  her  laws,  enacted  to  govern  and  dis- 
pose of  the  Insane,  by  decreeing  them  insaoe 
and  civilly  dead  and  removed  from  society." 

She  further  alleges  that  her  husband's 
malady  Is  incurable,  and  that  he  will  remain 
where  be  Is  until  r^Ueved  by  death,  and  that 
she  Is  a  young  woman,  In  the  inliiie  of  life, 
and  is  not  compelled — 

"to  remain  in  a  state  at  abject  slavery  and  senr- 
Itude  and  to  sattofr  tbe  law  of  marnage  wbich 
was  never  intended  to  exist  and  condnue  on- 
der  the  foregoing  drcamBtaneea  herein  anigned. 
and  therefore  the  said  marriage,  which  has 
been  annulled  and  avoided  bj  the  laid  judsawDt 
of  Interdiction,  terminates  the  contract  or  mar' 
riage  that  once  existed  between  iwtitioner  and 
her  once  husband,  Geor^  Ryala,  and  for  tbe 
further  reason  that  [»etitloner's  once  husband 
is  civilly  dead  to  all  intents  and  purpoaes  of 
the  law,  and  therefore  tbe  marriage  that  wai 
performed  between  your  petitioner  and  said 
Georee  Ryals  perished  when  the  judgment  of 
Interdiction  was  pronounced,  and  therefore  the 
said  marriage  which  has  been  annulled  by  the 
acts  of  the  sovereign  through  her  constltnM 
iudldal  tribunals  should  be  so  decreed  bf  this 
wmor^e  court** 

Petitioner— 

'*pTay8  for  judgment  deciedng  the  marriage 
heretofore  eristing  between  peatloner  and  her 
said  husband,  George  Ryala.  terminated  and 
□0  longw  in  force,  null  and  vMd,**  etc. 

In  a  Ban>iemental  pMUon  plalntMT  Inti- 
mates, as  an  afterthought,  without  alleging, 
that  her  hnsband  was  or  may  have  been 
Insane  when  she  married  him. 

Tbe  curator  ad  hoc  anwtnted  to  r^esoit 
dtfendant  filed  an  ezceptton  of  "no  cause 
of  action."   The  judge  a  quo  sustained  ft. 
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and  dlsmlasea  tbe  rait  and  plaintiff  has  ap- 
pealed. The  case  has  been  sntiinltted  without 
argument,  oral  or  written. 

The  grounds  vp<m  which  marriages  itoy 
be  annulled  are  apedfled  in  the  CtvU  Code, 
and  do  not  intrude  that  upon  which  plaintiff 
relies.  Tbe  Judgnwit  UVealed  from  is  tliere- 
tore  affirmed* 

(ISO  IM.) 
No.  19^166. 
STATE  T.  JACOBS. 
(Supreme  Court  of  Loniriana.   Feb.  36, 1912.) 

fSylMtua  ^v  Editorial  Staff.) 
IFTAKTS  H  VS*)—jTrrtmvK  Codbt— Jubisdic- 
TZOH— "PBOTKonon  or  Chilobbii."  • 
Act  No.  88  of  1908,  «■  amended  hj  Act 
No.  48  of  1910.  f  S,  created  the  Juvenile  court, 
and  prcrided  that  It  should  hare  JurlBdictlou  of 
the  trial  of  all  children  under  17  charged  as 
neglected  or  delinquent  chUdren.  except  for 
capital  crimes,  and  of  all  persons  chafed  with 
contributing  to  the  neglect  or  delinquency  of 
children  under  17,  or  with  a  violation  of  any 
law  then  in  ezlstence  or  thereunder  enacted  for 
the  protection  of  the  physical,  moral,  or  mental 
well-being  of  children,  not  pnniBhable  by  death 
or  hard  labor,  together  inth  all  cases  of  de- 
sertion or  nonsnpport  of  children  by  their  par- 
ents. HeUt,  that  such  courts  had  no  jnrisdic- 
tion  to  try  accused  for  an  assault  committed  on 
a  delinquent  minor  child;  the  expression  "law 
enacted  for  the  pnrtection  of  children"  being 
limited  to  those  laws  relating  to  their  physical^ 
moral,  and  mental  wdl-being.  not  induding  gen- 
eral laws  prohibiting  sssamt  and  battery,  af- 
fecting both  adults  and  children. 

{JEfd.  Note.— For  other  cases,  see  Infants,  Ceot. 
Dig.  I  18;  Dec.  Dig.  i  18;*  Befbnnatories. 
•  Cent.  Dig.  I  7. 

For  other  deflnltiou^  see  Words  and  Phras- 
es, vol.  6,  pp.  tSr41,  01742.] 

Bresuz.  O.  J.,  dissenting. 

Appeal  from  Juvenile  Court,  Parish  of  Or- 
leans; Andrew  H.  Wilson,  Jadge. 

Mose  Jacobs  was  convicted  of  assault  on  a 
delinquent  child  by  the  Juvenile  court  of  the 
parish  of  Orleans,  and  he  appeals.  Berersed. 

Chandler  G.  Lncenberg  and  Cbas.  F.  Bng^e, 
(Jno.  S.  Boatner,  of  conns^,  fbr  appellant 
St.  Clair  Adams,  Dist  Atty.,  Warren  Doyle, 
Asat  Dist  Att7*f  and  A.  X>.  Henrlques,  Jr., 
AbbL  Dist  Atty.,  for  the  State. 

PBOTOSTTt  J.  The  accused  was  found 
gnllty  and  sentenced  in  the  Invenlle  court  of 
tbe  parish  of  Orleans  upon  the  following  af- 
fidavit: 

'rHiat  on  the  23d  day  of  September,  1911. 
being  in  the  parish  of  Orleans  aforesaid,  and 
within  tbe  Jurisdiction  of  the  juvenile  court  of 
said  parish,  one  Mose  Jacobs  did  then  and 
there,  in  827  Carondelet  street,  willfully  and 
maliciously,  and  without  cause  or  provocation, 
assault  and  beat  one  Sstber  Sharpies,  a  minor 
child,  aged  16  years,  residing  at  19H8  Bordeaux 
street.  Tlie  said  Blither  ^rples  being  a  de- 
Unqnent  diftd.** 

The  accused  has  appealed,  and  urges, 
among  other  reasons  why  the  Judgment 


against  him  should  be  set  aside,  that  the 
Juvenile  court  was  without  Jurisdiction  to 
try  tbe  case. 

Tbe  Juvenile  court,  as  its  name  Implies,  is 
a  court  of  special  Jurisdiction,  designed  to 
deal  with  Juvenile  hnmanlty.  It  was  creat- 
ed by  Act  No.  83,  p.  96,  of  1808,  as  amended 
by  section  3  of  Act.  No.  48,  p.  72,  of  1910, 
which  reads: 

"Be  it  further  enacted,  etc.  The  juvenile  court 
in  the  parish  of  Orleans,  and  the  district  courtEi 
outside  of  said  [wrish,  sittiiw  as  juveaile  courts, 
shall  have  Jurisdiction  at  the  tnal  of  all  chil- 
dren under  seventeen  years  of  age  who  may  be 
dtarged  in  said  courts  as  n^lected  or  delin- 
quent children,  except  for  capital  crimes,  and 
of  all  persons  charged  with  oontribotiug  to  the 
n^lect  or  delinquency  of  children  under  seven- 
teen years  of  age,  or  with  a  violation  of  any 
law  now  in  existence  or  hereafter  enacted  for 
the  protection  of  the  physical,  moral  or  mental 
well-bdnc  of  children  not  punishable  by  death 
or  hard  labor. 

*'Said  courts  shall  have  Jurisdiction  of  all 
cases  of  desertion  or  nonrapport  ot  children  by 
sither  parent** 

Jurisdiction  Is  here  given  in  four  catego- 
rles  of  cases: 

<1)  Those  of  neglected  or  delinqoent  dill- 
dreo. 

(2)  Those  of  persons  contrlbntlng  to  the 
n^lect  or  delinquency  of  neglected  or  delin- 
quent dilldren. 

^)  Those  of  persons  diarged  with  the  tIo. 
latton  of  any  law  now  in  existence  or  here- 
after enacted  for  the  protection  of  the  physl- 
cal,  moral,  or  mental  w^-helng  of  children. 

(4)  Those  of  desertton  or  non8uK>ort  oi 
children. 

Clearly  the  case  of  the  accused  does  not 
fall  within  either  the  first,  second,  or  fourth 
of  these  categories,  as  he  Is  not  charged,  ei- 
ther with  being  a  d^inqnent  child,  or  having 
contributed  to  the  n^^ect  or  delinquency  of 
any  neglected  or  delinquent  child,  or  of  hav- 
ing deserted  or  failed  to  suHwrt  a  child. 
Does  it  fall  within  the  third  of  these  cate- 
gories? 

We  have  no  hesitation  whatever  in  saying 
that  the  laws  which  are  meant  to  be  referred 
to  by  the  expression  of  "any  law  now  in  ex- 
istence or  hereafter  enacted  for  the  protec- 
tion of  the  physical,  moral  or  mental  well- 
being  of  children"  are  not  tbe  laws  enacted 
for  the  good  of  society  in  general,  snch.  for 
Instance,  as  the  law  which  makes  assault  and 
battery  a  crime,  but  only  those  laws  having 
special  reference  to  the  protection  of  chil- 
dren, such  as  statutes  regulating  the  custo- 
dy and  care  of  children,  their  Muployment 
and  admission  to  places  of  amusement  and 
other  places  supposed  to  be  subversive  of 
the  morals  of  children,  tbe  sale  of  prohibited 
articles  to  them,  etc.  There  is  in  our  stat- 
ute books  quite  a  body  of  these  laws,  and 
the  iK'evaillng  tendency  Is  to  the  enactment 
of  a  great  many  more. 

The  expression  "laws  enacted  for  the  pro- 
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tectlon  of  children,"  In  the  connection  in 
which  we  here  find  It,  la  the  equivalent  of 
the  expression  "lawa  enacted  with  a  view 
specially  to  the  protection  of  children." 

In  fact,  the  expression  Is  eren  less  g«er> 
"al  than  we  have  here  given  it.  It  does  not 
say,  in  general  terms,  the  protection  of  chil- 
dren, but  "the  protection  of  the  physical, 
moral  or  moital  well-being  of  children."  By 
thia  qnallflcatlon,  the  intention  to  designate 
those  lawa  enacted  specially  with  reference 
to  children  la,  we  think,  unmistakably  Indi- 
cated. Assault  and  battery  is  not  such  a 
law,  but  is  a  general  law,  having  reference 
to  adults  as  much  as  to  children;  and  there- 
fore the  juvenile  court  had  no  Jurisdiction  of 
the  present  case. 

Judgment  set  aside,  and  the  accnaed  order- 
«d  to  be  dlacbarged  wtthoot  day. 

His  honor*  the  OHISF  JUSTICB,  dlawnta. 


(130  La.) 
No.  19,240. 
SXATB  T.  PULLBN. 
(Snprame  Court  of  LoDlaiana.   Feb.  26, 1912.) 

{Byllalmt  hy  the  Court.) 

1.  HonoiDK  (I  264*)  —  EviDEifOK  — Danqeb- 

OUS  CHJLUOrSB  OF  DSOBASBD. 

The  qaestioD  of  whether  a  suffident  foun- 
dation has  been  laid  to  introduce  evidence  to 
•how  an  overt  act  on  the  part  of  the  deceased, 
and  to  show  the  dan^erooB  character  of  the 
deceased,  is  one  largely  in  the  discretion  of  the 
trial  jadse;  and  Ms  dedslon  will  not  be  inter- 
fered wiUi,  except  when  there  is  a  clear  show- 
ing of  error  on  nis  part 

[Ed.  Note.— For  other  cases,  see  Homldde. 
Cent  Dig.  1  668;  Dec.  Dig.  i  204.*] 

2.  HOHIOIOK  (f  S32«)  —  EVIOBBTCB— Danqbb- 
ODs  Charaoteb  or  Dbcbabbd— Review. 

The  trial  judge  who  hears  the  witnesses 
and  notes  their  appearance  and  manner  of  tes- 
tifying is  competent  to  pass  npon  the  weight  to 
^  given  their  testimony,  ana  Is  not  necessa- 
rily controlled  by  the  number  of  witnesses  on 
each  side:  and  this  court  will  not  say  that  liis 
appreciation  of  the  weight  of  evidence  was 
false,  unless  made  to  dearly  appear  so  from 
the  record,  and  only  when  such  a  Aowing 
amounts  to  manifest  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.      699-704;  Dec.  Dig.  {  832,*] 

3.  Indictment  and  Intobuation  (S  169*)— 
Issues— Evidence— Fugitive  fbom  Justice. 

It  is  not  necessary  to  negaUve  prescrip- 
non  in  the  indictment  by  alleging  a  state  of 
facts  to  show  that  the  accused  was  a  fugitive 
from  justice;  and  this  latter  fact  may  be 
shown  on  the  trial  withoat  alleging  It  in  the 
Indictment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |g  820^  68S;  Dec 
Dig.  i  169.*] 

4.  WmvEssEa  ({  861*)  —  Ikpbaohicehi  —  Re- 
buttal. 

A  witness  whose  evidence  is  songht  to  be 
impeached  may  meet  snch  an  attempt  by  proof 
of  his  reputation  for  truth  and  veracUy. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  it  1180,  118^2%;  Dee.  vS-  i 
361.*] 


5.  IlTDIonCENT  ARD  iNTOBHATIOir    (|  11*)' 
RETUBK— AlOENDlCEHT— PABOI.  ETIDKNCE. 

It  wss  competent  for  the  coart  to  permit 
the  clerk  to  amend  his  minutes,  so  as  to  show 
the  date  on  which  the  indictment  had  been  re- 
tomed.  Parol  evidence  Is  always  admissible  to 
care  the  omission  of  a  ministerial  act  in  crim- 
inal proceedings. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and^Ii^ormation,  Cent  Dig.  U  62-7S;  Dec  Dig. 

6.  Grihinai.  Law  ({  1000*)  —  Appeai:< — Box 
or  Exceptions. 

This  court  will  not  pass  on  a  ruUns  of  the 
lower  conrt  in  a  criminal  proceeding,  unless  a 
formal  bill  of  exceptions  has  been  reserved  and 
filed;  as  the  defendant  failed  to  reserve  a  bill 
to  the  refusal  of  the  trial  judge  to  grant  a  new 
trial,  this  court  cannot  review  his  ruling. 

[E!d.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dia.  H  2653,  2789,  2803-2S2T. 
2927,  2928,  2948.  9SQ^;  Dec  Dig.  |  lOOa*] 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  *  Natchltodiea;  Sam  J.  Hen* 

ry,  Judge. 

Jeff  Pullen  was  convicted  of  manaUnsbtn', 
and  appeals.  Affirmed. 

Scarborough  &  Carver,  for  appellant  Wal- 
ter Gultm,  At^.  Qffi.,  and  W.  A.  WiUdnBon. 
Diat  Atty.  (O.  A.  Gkndran,  of  oonns^.  tor 

the  SUte. 

BREAUX,  a  J.  The  defendant,  Jeff  Pul- 
len, was  indicted  by  the  grand  Jury  of 
Natchitoches  perish,  on  the  7th  day  of  De- 
cemt)er,  1911,  for  the  alleged  murder  of 
Henderson  Jones  In  that  pariah  on  the  1st 
day  of  November,  1904.  He  was  put  on  his 
trial  on  the  7th  day  of  December,  1011,  and' 
on  that  day  he  was  convicted  of  manslaugh- 
ter, and  hia  punishment  was  assessed  at  10 
years  in  the  penitentiary. 

He  reserved  a  number  ot  bllla  of  exceptions. 
In  the  first,  it  is  stated  that  the  accused 
aonght  to  prove  by  two  witnesses,  to  wit,  the 
accused  himself  and  a  Frank  Morrta,  that,  at 
the  time  of  tlie  shootlnc  the  deceased  had 
drawn  a  piatol  and  was  adTandng  via  tbe  ac- 
cused. 

The  state  examined  Kennedy  Wade  to 
prove  that  this  was  not  true,  and  that,  at  tbe 
time  of  the  shooting,  tho  deceased  was  not 

armed. 

[1]  The  accused,  assuming  that  snffldrait 
foundation  Iiad  been  laid  to  admit  testimony 
of  an  overt  act  by  the  deceased,  then  t^dered 
a  number  of  witnesses  who  were  willing  to 
testify  that  the  deceased  was  a  bad  and  a 
dangerous  man.  Whereupon  tbe  dtotrlct  at- 
torn^ objected  to  tbe  admls^blUty  of  this 
testimony. 

The  trial  court  was  not  of  opinion  that  an 
assault  had  been  made,  as  witnesses  had  tes- 
tlfled  that  no  assault  had  been  made;  hnt 
on  the  contrary,  the  accused  made  search  for 
tbe  deceased  and  whoi  he  met  him  provoked 
the  trouble;  and,  furthermore,  that,  vrhen 
the  defendant,  PuUen,  waa  testifying  be  was 
asked  if  he  knew  Henderson  Jones*  character 
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and  xvpatatlon;  to  vfaltih  hft  mAlad  that  be 
did  not 

The  court's  nUng  at  tbe  tbne  was  tbat, 
before  the  dangerous  character  of  the  de- 
ceased can  be  proren,  it  mnst  be  made  to 
appear  tbat  an  orert  act  was  made,  and  tbat 
the  prisoner  knew  of  tbe  dangerous  diaracter 
of  the  decused. 

We  are  of  oi^nltm  that  the  oonrfs  ruling 
was  correct  It  was  for  the  trial  Judge  to 
pass  upoi  the  issue  and  to  decide  whether 
proper  foundation  had  been  laid,  in  order 
that  the  deceased  mlgbt  offer  testimony  of  an 
overt  act 

Tbe  following  are  pertinent  dedslfms  on 
the  subject:  State  t.  Ford,  87  La.  Ann.  443; 
State  T.  Perieu,  107  La.  60e,  81  South.  1016; 
State  T.  G<Aden.  lis  La.  801,  87  South.  757; 
State  T.  reaxeU.  116  La.  264,  40  South.  698; 
State  T.  Davis,  128  La.  183,  48  Soatb.  771; 
State  T.  MUler,  126  Ia.  264,  61  South.  180; 
State  T.  Davie,  127  La.  263,  68  South.  668; 
State  T.  Tasby,  110  Ia.  122,  84  South.  800. 

It  baa  been  decided  In  two  or  three  of  the 
decisions  above  cited,  in  which  the  question 
was  at  Issue,  that  tbe  Judge's  roUng  will  not 
be  disturbed  (hi  appeal.  In  the  abeence  of 
poeltlve  and  convincing  evidence  of  error. 

We  have  reviewed  the  testimony  at  tbe 
time,  our  attention  was  attracted  by  the 
statement  of  the  trial  Judge,  before  noted, 
that  witnesses  had  been  heard  In  the  case 
who  said  that  former  witnesses  bad  testified 
posltlTely  that  no  assault  had  been  made  by 
the  deceased,  ther^y  directly  contradicting 
plaintiff  as  a  witness  and  his  witness  Mor^ 
rls.  The  testimony  of  these  other  witnesses  is 
not  before  as.  They  were  not  recalled  in  or- 
der to  hare  their  testimony  taken,  as  might 
have  been  done  If  defendant  had  asked  for 
their  return  to  the  witness  stand.  In  order 
to  have  their  testimony  down  to  be  reviewed 
on  appeal.  This  was  not  done.  In  State  v, 
Dan  Benjamin,  127  La.  618,  63  Sonth.  847, 
witnesses  were  recalled  to  be  crws-examfned. 

In  the  present  case,  It  does  not  appear  that 
the  defense  sought  to  have  witnesses  recalled, 
or  to  have  anything  said  by  witnesses  taken 
down,  other  than  the  evidence  which  la  be> 
fore  ns,  and  which  does  not  prove  that  the 
trial  Jadge  erred. 

The  present  case  is  more  conclusive  for  the 
state,  for  the  reason  that,  considering  the 
Issues  without  reference  to  the  witnesses  that 
had  already  testified,  the  foundation  does  not 
appear  to  have  been  laid. 

[2]  The  trial  Judge  can  be  trusted  In  decid- 
ing that  tbe  testimony  of  one  witness  was 
of  more  weight,  fh  bis  opinion,  than  the  tes- 
timony of  the  accnsed  and  a  witness  who  tes- 
tlQed  for  the  accused.  The  court  did  not  be- 
lieve the  accused,  and  stated.  In  substance, 
tbat  the  dtfense's  witness,  Monia,  is  un- 
worthy of  belief.  He  and  the  accused,  as 
witnesses,  did  not  Impress  the  court  evi- 
dently. 

The*  aamber  <tf  witnesaea  la  not  alwaye 


controlling,  bnt  the  appearaniee  of  witnesses, 
their  manner  of  testifying,  their  apparent 
sincerity,  and  other  traits  of  character  which 
are  considered  In  forming  an  opinion  of  wit- 
nesses' testimony. 

Not  having  found  error  In  the  ruling,  we 
take  up  the  next  point  stated.  It  was.  In 
effect,  tbat  the  state  proved  that  the  ac* 
cused  became  a  fugitive  from  Justice  In  order 
to  Interrupt  preecrlptlon.  The  defense  nieces 
that  the  indictment  contained  no  all^tlon 
of  defendant  having  become  a  fugitive  from 
Justice,  and  Objected  to  the  evidence  offered 
to  prove  tbe.assOTted  fact 

[3]  The  court  correctly  overruled  the  ob- 
jection. BMdencQ  at  flight  is  admissible, 
although  prescription  is  not  negatived  In  tlie 
Indictment  It  may  come  up  on  the  merits 
as  gotag  to  show  guilty  apprehension.  State 
V.  Beatty,  80  La.  Ann.  1266;  State  v.  Dufour, 
81  La.  Ann.  804;  State  v.  Harris,  48  La.  Ann. 
1180.  20  South.  729:  State  v.  Mlddleton.  104 
La.  233,  28  South.  914;  State  v.  Austin,  104 
La.  410.  29  South.  23;  State  v.  Nash,  115  La. 
710.  39  South.  864. 

The  next  bill  of  exceptions  relates  to  the 
alleged  attempt  made,  as  set  forth  In  the 
bill  of  exceptions,  to  Impeach  the  testimony 
of  an  Important  witness.  The  contention  on 
the  part  of  tbe  defense  was  that  there  was 
no  attempt  made  on  the  part  of  the  defense 
to  Impeach  tbe  witness,  and  that  it  was  not 
in  accordance  with  the  rules  of  evidence  to 
introduce  testimony  with  the  view  of  giving 
some  force  to  tbe  testimony  of  the  witness. 

Tbe  statement  of  the  court  tbat  there  was 
such  an  attempt  made  by  defendant  to  im- 
peach the  witness  for  tbe  state  Is  positive 
and  direct 

The  following  la  the  statement  of  the  trial 
court  f<Hining  part  of  the  bill  of  exceptions: 
The  objection  was  overmled  by  the  court  for 
the  following  reason:  Said  Wade  was  con- 
tradicted by  the  defense's  witness.  Frank 
Morris,  and  the  accused  himself,  and  the  at- 
torney for  the  accused  proclaimed  loudly  that 
he  had  many  witnesses  to  Impeach  Wade,  and 
when  objected  to  by  the  district  attorney  the 
court  forced  the  district  attorney  to  put 
Wade  baift  upon  tbe  stand,  so  that  prop« 
fonndatioB  for  an  impeachmrat  could  be 
made,  and,  in  tbe  presence  of  the  Jury,  sev- 
eral witnesses  were  sent  for  and  called  to 
Impeach. 

One  of  the  hills  of  exceptions  shows  that 
if  the  witness  for  the  state  swore  to  the 
truth  the  witness  Wade  swore  to  a  falsehood. 

[4]  A  witness  whose  evidence  is  sought  to 
be  Impeached  may  meet  such  an  attempt,  as 
in  this  case,  by  proof  of  his  reputation  for 
truth  and  veracity.  State  v.  Boyd.  38  La. 
Ann.  374 ;  State  v.  Fruge,  44  La.  Ann.  166, 
10  South.  621;  State  v.  Desfo^es,  48  La. 
Ann.       18  South.  912. 

We  pass  the  next  bill  of  exceptions,  num- 
bered 4;  it  has  no  force  according  to  the 
statonait  of  the  trial  Judge.  It  was  found- 
ed In  orror  on  ttte  part  of  the  defoise;  -that 
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which  the  defense  tlionght  was  denied  to  It 
wu  permitted  by  the  trial  Jndge,  who  adds: 

"Hill  l8  an  error  as  the  objection  was  over- 
roled,  and  the  wftnen  was  allowed  to  testify 
fnlly  upon  the  BubJecL" 

The  objection  was  made  by  the  state,  which 
the  trial  jndge  states  he  did  not  sustain,  as 
the  defense  thoi^t,  bnt  the  court  over- 
rnled  it 

The  next  point  nrged  on  the  part  of  the 
defense  was  that  the  court  permitted  the 
clerk  to  ameoiJ  the  mlnntes  In  accordance 
with  the  motion  of  the  district  attorney,  so 
as  to  show  that  which  did  not  before  ap- 
pear In  the  minutes  that  the  Indictment  was 
returned  by  the  court  on  the  1st  day  of  De- 
cember, 1904. 

[5]  The  objection  was  properly  OTerruled, 
as  parol  evidence  la  admissible  to  care  errors 
of  a  ministerial  act  In  criminal  proceedliu^ 
State  T.  Gates,  9  La.  Ann.  94;  State  t.  Major, 
88  La.  Ann.  642;  State  t.  Lewis,  89  La.  Ann. 
1110.  8  South.  848;  State  t.  Monceanx,  48 
La.  Ann.  101, 18  Sonth.  896 ;  State  t.  Orandl- 
Bon,  49  La.  Ann.  1012,  22  South.  808;  State 
T.  Perry.  61  La.  Ann.  1074,  25  South.  944. 

The  motion  for  a  new  trial  Is  not  before  us. 
No  bill  of  exceptions  was  taken  as  to  that 
motion. 

[I]  The  court  will  not  review  or  pass  on  the 
ruling  of  the  lower  court  In  a  criminal  cas^ 
except  where  the  objection  and  ruling  are  set 
forth  In  a  formal  bill  of  exceptions.  State 
Given,  82  La.  Ann.  782;  State  t.  Nelson. 
82  La.  Ann.  842;  State  T.  Williama,  85  Uu 
Ann.  742;  State  t.  Oonstock,  36  La.  Ann.  309; 
State  T.  Ja(^8on,  87  La.  Ann.  467;  State  v. 
Rodrigues,  45  La.  Ann.  1041,  IS  Sonth.  802. 

There  Is  not  sufBdent  ground  to  Tererse 
the  verdict 

For  reasons  stated,  the  Terdlct  and  Jndg- 
ment  are  afllrmed. 


(180  La.) 

Nos.  18346.  18.444. 

BOB1&BSON  T.  GOLDSBOTH  et  el 

(Bi^rema  Oourt  of  LoDlsiana.   Jan.  28^  1912. 
On  Application  for  RehnrinL 
Feb.  26.  1912.) 

1.  JlTDOlIEirr    fj    650*)  —  COWOLTTSIVBKBSe  — 
FiNALITT  OF  DETERKINATION. 

In  order  to  conatitate  a  basis  for  the 
plea  of  res  indicata,  the  Jndgmoit  rdled  on 
must  be  one  rom  which  there  can  be  no  ap- 
peal, either  becaase  the  appeal  did  not  lie.  or 
because  the  time  fixed  by  law  has  elapsed,  or 
because  it  has  been  confirmed  on  appeaL"  O. 
C.  3556,  No.  31. 

[Ed.  Note.— For  otber  cases,  see  Judgment, 
Cent.  Dig.  I  1162;  Dee.  Dig.  |  66a*] 

2.  JUDOHSnT  (I  707*)— OOMBKIIT  JuDOHEirr— 

Effect. 

The  effect  of  a  coDsent  decree  as  to  third 
persons  is  merely  that  of  a  transaction  in  au- 
thentic form. 

[IQd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1230;  Dec.  Dig.  |  707.*] 


8.  GuABnzAir  ahu  Wabd  (|  184*)'-Powzb8 
OF  nNDEBTiTTOB— Effect  of  JunauxiTT. 
An  nndertutor  has  no  authority  to  eaase 
execution  to  Issue  on  a  judgment  rendered  in 
favor  of  his  ward  against  the  tutor,  so  long 
as  the  latter  remains  in  office,  and  whatever 
may  be  done  under  such  unlawfully  issued  ex- 
ecution is  BoU. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Oent  Dig.  1 457:  Dec.  Dig.  1 134.*} 

4.  Husband  ahd  Wm  (f  K*>— Disabiu* 
TIBS— Estoppel  to  Assebt.^ 

Where  a  woman  upon  the  reiveaentatioa 
that  she  is  divorced  obtains  a  decree  of  eman- 
cipation, and  joins  in  the  execution  of  variont 
instruments,  aU  with  the  purpose  and  effect 
of  Inducing  another  to  nart  with  money,  she 
cannot  afterwards,  tn  order  to  escaiw  liabili^, 
and  without  alleging  and  proving  error  on  her 

Eart  and  fraud  on  the  part  of  the  otber,  be 
eard  to  sav  that  she  waa  a  married  womin. 
nnauthorixed  by  her  husband,  when  tiie  mon- 
ey was  so  partes  with. 

[Ed.  Note.— For  other  caaea,  see  Husband 
and  Wife.  Gent  Dig.      282-284:  Dec  Dig.  | 

6.  bstoppbl  (i  14*)— bqvxulbu  blbxotpee^ 
Gboundb. 

Where  a  widow  in  comnnudty  and  her 
children,  emandpated  minors,  unite  in  execut- 
ing a  note  and  securing  it  by  mortgage  on  the 

Eroperty  held  in  common,  and  the  minora  unite 
I  a  notarial  act  declaring  that  their  motiier 
has  settled  with  them  in  full,  and  that  the; 
have  no  claim  against  her  or  her  property,  all 
with  the  purpose  and  effect  of  obtalnuw  from 
a  third  person  money  which  is  used,  with  their 
knowledge  and  consent.  In  cle^ihsg  su^  pto^ 
erty  of  prior  Incumbrances,  they  cannot  after- 
wards, in  order  to  escape  UaUli^  on  sncb  note 
and  with  respect  to  such  mortgage,  be  heard 
to  say  that  there  was  no  settlement  by  the 
mother  and  tutrix,  and  that  the  minora  nave  a 
legal  mortgage  priming  that  so  given  thesk 
[Ed.  Note.~For  other  cases,  see  Estoppel, 
Cent  Dig.  {  18;  Dec.  Dig.  {  14.*] 

0.  OUASDIAN  AND  WaBD    (%  74*)— GSNEBAL 
MOBTOAQE  ON  TUTOB'S  PbOPBBTT. 

The  general  mortgage  of  a  minor  for  an 
unliquidated  amount  constltuteB  no  legal  impedi- 
ment to  the  selanre  and  sale  of  the  property 
affected  at  the  Instance  of  a  Judgment  creditor 

of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  206-218;  Dec  Dig.  I 
74.*] 

1,  Gdabdian  and  Wabd  {%  138*)— Acnoif 

AAAINST  TUTOB— JuDOUBNT  BT  COHIESSIOH 
— INTEBEST. 

Whilst  a  Judgment  by  ccmfesslon  obtained 
by  a  minor  represMtteo  by  her  nndertator 
against  her  tutrix  may  be  eoodndve  as  be- 
tween the  parties  thereto,  a  creditor  having  a 
mortgage  which  is  brought  in  conflict  with  th« 

Snend  mortgage  In  favor  of  the  minor  li  not 
stehy  aflecteo,  and  may  contest  the  correct- 
ness of  the  minor's  claim;  and.  where  it  ap- 
pears that  tbe  minor  is  claiming  interest,  but 
that  the  cost  of  her  maintenance  borne  by  tbe 
tntrix  wonld  have  exceeded  any  Intereat  whidt 
might  have  beoi  earned  the  money  doe  ber, 
such  claim  win  not  be  allowed  at  the  expense 
of  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent.  Dig.  »  453-466;  Dec  Dig.  f 
133.*1 

8.  Mobtoaoes  (i  4S1*}— AcnoN— ^nuNBin— 
BzoAra  OF  HoLOEB. 

Where  foreclosure  proceedlnga  are  brooriit 
on  a  negotiable  mortgage  note,  and  no  rignts 


•Fw  otber  easM  wm  sam*  topic  and  smUob  NCHBSR  la  Deo.  Dig.  *  Am.  Dig.  Kay  Ko.  SerlM  *  B«'r  Iad«« 


Digitized  by 


Google 


ROBEBSON  T.  GOLDSMITH 


909 


are  uaerted  or  denied  that  could  not  be  as- 
aerted  or  deided  bj  or  against  the  owner,  the 
fact  that  the  proceeding  is  bronxht  by  one  who 
ia  merely  the  holder  oi  the  note  is  immateriaL 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  1 1268;  Dec.  Dig.  {  431.*] 

Appeal  from  the  CItII  District  Cotirt,  Par- 
ish of  Orleans;   King,  Judge. 

Action  by  William  B.  Boberaon  against 
Mrs.  Mary  E.  Ooldsmith  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

See,  also,  125  la.  571,  SI  South.  «4«;  128 
La.  1019.  BC  South.  66a 

Boijamln  R.  Forman,  for  anteOanta.  Ben- 
Jamiu  Ory  and  James  C  HenrlqiMB,  for  ap- 
pellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  obtained  an  order 
for  executory  process  on  a  note  for  $1,200 
of  date  October  12.  1808,  secui-ed  by  mort- 
gage; t>otb  note  and  act  of  mortgage  having 
been  executed  by  Mrs.  Mary  E.  Goldsmith 
and  three  of  her  children  by  a  previous  mar- 
riage, to  wit.  Sue  Virginia  Tllton,  appearing 
as  the  dlTorced  wife  of  James  B.  Bass,  Al- 
oys Mary  (known  as  Alice)  and  Newell,  Til- 
ton,  emancipated  minors,  and  the  property 
purporting  to  tiave  been  mortgaged  being 
two  lots  of  ground  in  this  city.  Thereupon 
Mrs.  GoidsmittL,  appearing  as  the  tutrix  of 
the  minor,  Pearl  Tilton,  and  Sue  Virginia 
TUton,  appearing  as  the  wife  of  Dr.  W.  W. 
Coulter,  InterrCTed  and  obtained  an  injunc- 
tion, alleging,  in  substance,  (1)  that  plaintiff 
Is  not  tile  owner  of  the  note  sued  on;  that 
the  mortgagee  named  in  the  act  knew  tliat 
the  minor,  Pearl,  owned  a  one-eighth  interest 
in  the  mortgaged  property,  and  Uiat  she  and 
her  brother  and  sisters  had  a  legal  mortgage 
on  their  mother's  half  interest  therein,  in- 
scribed April  20,  1906,  to.  secure  $9,598.50; 
<2)  that  Mrs.  Coulter  was  a  married  woman, 
onauthorlzed  by  her  husband,  when  she  sign- 
ed said  note  and  act  of  mortgage,  and  that, 
as  to  her.  they  were  without  consideration, 
and  that  her  mother  had  never  aonunted 
to  her  as  tutrix;  (8)  tliat  on  October  7,  18W. 
the  undertutor  of  the  minor,  Pearl,  having 
obtained  Judgment  in  her  behalf  against  her 
tutrix,  caused  the  half  interest  of  the  tutrix 
In  said  lots  to  be  sold  under  fl.  fa.,  and  ad- 
judicated to  him.  An  exception  of  no  cayse 
of  acticm  to  the  intervention  was  sustained 
by  the  district  court,  but  the  judgment  was 
reversed  on  appeal.  125  La.  S71,  SI  South. 
646.  And,  the  case  having  be^  remanded, 
there  was  a  trial  on  the  merits,  resulting  in 
a  Judgment  In  favor  of  the  plaintiff  (in  ex- 
ecutory process),  from  which  Mrs.  Goldsmith, 
tutrix,  and  Mrs.  Coulter,  have  again  appeal- 
ed. The  lots  in  qnestlon  were  acquired  by 
A.  Q.  Tllton  (of  whom  Mrs.  Goldsmith  was 
th«»  the  wife)  as  community  property.  A. 
G.  Tllton  died  In  April,  1896,  leaving  his 
widow  and  four  children,  the  minors  whose 


names  hare  been  mentioned.  The  widow 
was  confirmed  as  natural  tutrix.  An  ab- 
stract of  Invoitory  was  filed,  showing  that, 
according  to  the  iBTentory,  "the  property  be* 
longing  to  the  minors  or  in  which  they  have 
any  interest  is  appraised  at  the  sum  of  |9,- 
B98.B0."  Newell  Tllton  was  shortly  after- 
wards (August  22,  1906)  emancipated  by 
Judgment  of  court  Mrs.  Coulter,  appearing 
as  the  divorced  wife  of  Bass,  was  emancipat- 
ed by  Judgment  of  court  on  September  SO, 

1908,  though,  as  a  matter  of  fact,  she  had 
been  married  to  Dr.  Coulter  on  May  7,  1908, 
and  Miss  Alice  Tllton  was  emancipated  by 
Judgment  of  court,  September  80,  1908.  On 
October  12,  1908,  Mrs.  Goldsmith  (formerly 
Mrs.  Tllton),  who  had  married  again  and  had 
been  appointed  dative  tutrix,  with  the  three 
emancipated  minors,  executed  the  note  here 
sued  on  and  the  act  of  mortgage  (Mrs.  Coul- 
ter again  appearing  as  the  divorced  wife  or 
Bass,  and  giving  the  notary  to  understand 
that  she  was  a  f«ne  sole),  in  consideration 
of  which  they  received  $1,200  cash,  which 
was  used  in  paying  off  recorded  mortgages 
and  privileges  resting  upon  the  property  in 
question,  and  In  defraying  the  expense  In- 
cidental thereto;  and  the  three  emancipated 
minors  upon  the  same  day  «ecnted  another 
notarial  act.  whereby  they  declared  that 
their  mother  and  tutrix  had  settled  with 
them,  after  having  10  days  before  furnished 
them  with  her  account  and  all  papers  and 
vouchors  connected  therewith,  and  that  they 
were  satisfled  and  granted  lier  a  full  release 
and  discharge  from  all  claims  and  demands 
and  all  liens,  privileges  and  mortgages.  The 
note  here  sued  on  matured  on  October  12, 

1909,  but  on  August  24, 1909,  Stanley  D.  Gra- 
ham, as  undertutor  of  Pearl  Tilton,  Mrs. 
Coulter,  Alice  mton,  and  Newell  Tllton  fil- 
ed a  petition  In  the  succession  of  A.  G.  TU- 
ton, alleging  tliat  Mrs.  Goldsmith  was  in- 
debted to  them  on  account  of  her  tutorship, 
and  on  the  same  day  obtained  Judgment 
against  her,  by  confession,  each  for  $1,S75, 
with  interest  from  April  20, 1897,  "and  with 
recognition  of  her  legal  mortgage  to  date 
from  April  20,  1897."  On  the  following  day 
execution  was  Issued  at  the  Instance  of  Fearl 
Tllton,  and  the  half  interest  of  Mrs.  Gold- 
smith in  the  lots  here  In  question  was  seiz- 
ed, and  on  October  7,  1909,  adjudicated  to 
said  undertutor  for  $2,3(X),  which  amount, 
save  certain  costs,  he  retained.  On  October 
^2th  plaintiff  herein  obtained  his  order  of 
seizure  and  sale,  and  the  writ,  as  Issued,  di- 
rected the  sheriff  to  seize  the  whole  of  the 
two  lots,  and  therenpoa  the  Injunction  Is- 
sued. 

On  December  7th  fellowlng  Mrs.  Gold- 
smith, as  tutrix  of  Pearl  Tilton,  Stanley  D. 
Graham,  as  undertutor,  Mrs.  Coulter,  Miss 
Alice  Tilton,  and  Newell  Tilton,  proceeded, 
by  rule,  in  the  succession  of  A.  G.  Tilton,  to 
have  canceled  certain  mortgages  which  rest* 
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ed  npon  the  lialf  Intereat  «t  tba  tatrtx  Oid- 
Judlcatm  to  the  nndertntor,  as  heretofore 
stated)  In  the  lots  tm  qnestkm*  to  wit,  the 
general  mortgage  In  favor  of  Pearl  TUton 
and  against  ber  tutrix,  the  mortgage  of  fl,- 
200  In  favor  of  ^alntlff  herein,  and  a  Judi- 
cial mortgage  resulting  from  the  Inscription 
of  a  JndgmSat  for  (390  obtained  bj  Dr. 
Brunlng  against  ICrs.  Ooldnolth,  the  allega- 
tions being  that  the  property  bad  be^  sold 
In  satlsfactlott  of  the  general  mor^pige 
^talnst  the  tutrix,  and  that  said  mortgage 
primed  the  others. 

Defendant  In  rule  (pla&ttlff  herdn)  answer- 
ed, alibiing  that  his  mortgage  was  valid;  that 
the  Judgment  against  Mrs.  Goldsmith  bad 
been  obtatned  by  confessicai  and  eollualini 
for  the  purpose  of  defireudli«  him;  and  tbat 
the  execntira  and  sale  thereunder  were  void, 
for  the  reason  that  no  final  Judgmoit  could 
be  rendered  and  no  execution  could  run 
against  the  tutri]^  at  the  Instance  of  the 
nndertntor,  until  the  termination  and  set- 
tlement of  the  tutorship,  and.  assuming  the 
character  of  plaintiff  in  reconvention,  be 
prayed  that  said  rale  be  dismissed,  tbat  bis 
mortgage  be  recognised  as  In  full  force,  and 
that  tbe  sale  of  tbe  interest  of  his  debtor  in 
the  mortgaged  property  as  under  a  superior 
privilege  and  the  Judgment  purporting  to 
authorize  such  sale  be  decreed  void.  Upon 
tbe  pleadings  so  presented  and  after  bear- 
ing evidence  and  aq^ument,  the  Judge  a  quo 
gave  Judgment  dismissing  tbe  rule,  and,  fur- 
ther, as  follows: 

"And  decreeing  In  favor  d  said  respective  de- 
fendants tbat  thor  several  mortgage  rights,  wit- 
nessed by  tt6  inscriptions  In  the  mortgage  office. 
Bought  herein  by  Uus  role  to  be  canceled,  were 
and  are  ia  no  wise  affected  b;  the  judgment  of 
AaguBt  24,  1009,  in  the  snccesaion  of  A.  Q. 
TUton  *  *  *  In  the  suit  of  Stanle;  D. 
Oraham,  Undertutor,  et  id.  v.  Mrs.  Man  Gold- 
smitb,  Tatrix,  or  by  the  seizure  and  adjudica- 
tion made  by  the  civil  sheriff  under  the  writ  is- 
sued on  said  Judgment  and  that,  as  to  all  the 
defendants  la  tus  rale,  said  Judgment,  writ, 
and  adjudication  are  null  and  <u  no  effect  In 
all  other  respects  the  demands  t)f  the  several 
parties  to  this  rule  are  dismissed  with  (out) 
prejudice  to  the  rights  of  any  party  having  in- 
terest to  proceed  for  tbe  nullity  of  said  judg- 
ment of  August  24,  1909,  hereafter." 

The  Jud^ent  so  rendered  (on  January 
12,  1910)  was  signed  Mardi  8,  1910;  and,  as 
no  appenl  therefrom  was  taken  until  March 
1,  1911,  plaintiff  herein  has  made  it  the  ba- 
sis of  a  plea  of  res  Judicata  against  tbe  In- 
sistanoe  of  the  Interveners  in  the  instant 
case  upon  the  validity  of  the  Judgment  and 
sale  thereunder,  which,  as  to  him  (plaintiff 
hereliO,  were  thus  decreed  to  be  "null  and 
of  no  rifect**  In  the  meanwhile— that  is  to 
•ay,  uax  January  19,  1010— whilst  the  mat- 
ter of  ttie  rule  thus  referred  to  was  pending 
upon  an  application  for  new  trial,  the  mi- 
nor. Pearl  TUton,  was  emancipated  by  no- 
tarial act  On  January  26tb,  however,  her 
tutrix,  or  former  tutrix,  asked  the  district 
court  to  oonvsne  a  family  meeting  ia  her 


behalf  to  approve  and  ratify  the  act  of  ber 
undertutor  in  purchasing  her  (the  tutrlx's) 
interest  In  the  two  iotB,  and  the  fsmlly 
meeting  was  convened  and  approved  and 
ratified  accordingly;  and  thereaft^  the  mi- 
nor, so  emandpated,  intcrveied  in  tbis  pro- 
ceeding, and,  declarbig  that  she  ratlfled  said 
act,  asked  tbat  Judgmott  be  rendered  herein 
as  originally  jwayed  for  faj  the  tutrix.  Tbe 
Judgment  as  rendered,  however,  rejects  tbe 
demands  of  tbe  Interveners  and  opponents, 
sustains  plaintiff's  plea  of  res  Judicata,  rec- 
ognizes the  note  and  mortgage  sued  on  as 
valid  and  as  enforceable  and  executory  "np- 
on the  seven  undivided  eli^ths  interest"  of 
Mrs.  Goldsmith,  Mrs.  Coulter,  Hiss  Alice  TU- 
ton, and  Newell  TUton,  In  the  lots  In  ques- 
tlon,i  dissolves  tbe  Injunction,  decrees  tbe 
nuUtty  of  the  sale  to  Pearl  l^ton  of  Mrs. 
QoldsmltJi's  half  Interest  In  said  lots,  recog- 
nizes Uie  claim  of  pearl  Tllton  a^iinst  her 
tutrix  to  the  extent  of  91,376,  witiiout  Inter 
est,  and  limits  said  claim  to  that  amount 
condeums  tbe  interveners  and  opponents  to 
pay  all  costs,  and  reserves  the  right  at  tbe 
plaintiff  ber^  hereafter  to  claim  damages. 
And  from  the  Judgment  so  rendoed  Inter- 
voiers  and  opponents  prosecute  this  appeal. 

Opinion. 

Ootmsel  for  the  appellee  have  filed  briefs 
under  tbe  numbers  and  titles  In  this  court 
of  tbe  transcripts  of  both  appeals  (i.  e.,  tbe 
appeal  in  the  Succession  of  Tilton  from  the 
jn^ment  on  the  rale  to  cancel  mortgages, 
and  tbe  appeal,  in  the  case,  tbe  title  and 
number  of  which  appear  at  tbe  head  of  tbe 
opinion),  and  they  style  tbe  two  **consoUdat- 
ed  cases,"  but  counsel  for  appellant  lays  la 
the  last  brief  filed  by  him : 

"The  learned  counsel  of  WUliam  B.  Bobe^ 
son,  otherwise  E.  A.  Oarrere,  falls  into  tbe  er- 
ror of  supposing  that  tbe  proceedings  In  Uie 
succession  of  Albert  O.  Tiltoo,  on  appeal  here. 
No.  18,844,  were  coosoUdated  with  t&e  case  of 
William  R  Robersoo  v.  Mih.  Mary  Goldamith, 
on  the  third  opposition  of  Mrs.  Mary  Oold- 
emith,  tutrix,  and  others,  on  appeal  here.  No. 
18,846.  The  matter  of  the  succession  of  Albert 
G.  TUton  haa  never  been  fixed  for  trial,  and  no 
brief  has  been  prepared  in  tliat  case  for  thit 
reason.  The  Judgment  in  tbe  succession  of  TU- 
ton was  rendered  nearly  a  year  before  tbe  judg- 
ment appealed  from  in  tbe  case  of  Bobezsoa 
Goltolth." 

The  transcript,  No.  18344,  was  filed  In 
this  court  mi  ApcO.  22,  1011,  and  transcript 
No.  18,846  was  filed  on  May  8,  Iftll.  We 
find  In  the  transcript  last  mraitloned  wrlttoi 
instructions  from  the  cotmsel  on  eiOier  side 
to  tbe  clerk  as  to  its  preparation,  and  we  ob- 
serve that  counsel  for  Oie  appklants  gave 
the  following,  among  other,  instructions: 

"In  a  former  appeal  In  this  case,  a  tranaeiipt 
was  made  and  filed.  Mo.  18,019  [126  Ia.  571, 
61  South.  646]  Supreme  Court  TbereCon 
omit  in  tbe  transcript  of  appeal  all  papers  and 
documents  copied  in  that  tnuiacrlpt  idn  tmiit 
aU  the  papeiu  and  documents  copied  In  the 
transcript  In  Snoceadon  of  Albttt  O.  TUton." 
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In  this  court  connsel  filed  a  motion,  sug- 
gesting that  the  two  transcripts  above  men- 
tioned contain  much  that  Is  pertinent  to  the 
present  api>eal,  and  concluding  In  the  form 
of  an  order  that : 

"Said  two  transcripts  ma;  be  annexed  to 
and  considered,  lo  far  aa  the  same  are  perti- 
ment.  on  the  aigament  and  bearing  of  this 
ease." 

We,  taowerer,  find  no  mcition  for  the  con- 
solidation of  the  caaes,  and,  whilst  it  appears 
to  DS  that  m<Sb  a  course,  which  was  entirely 
open  to  the  parties,  would  hare  tended  to 
facilitate  matters,  we  caimot  at  this  time 
order  the  consolidation.  And,  as  appellants 
seem  to  prefer  that  the  cases  ahall  be  ccm- 
sldered  separately,  we  shall  confine  ourselves 
tor  the  iweeent  to  the  case  of  Boberson  t. 
Goldsmith,  contained  In  the  tranecrb>t  No. 
18,84a 

[11 1.  When  tUa  case  was  tried  In  the  die- 
trlct  court  the  year  within  which  the  par> 
ties  thereto  were  wtKled  to  appeal  from  the 
Judgment  on  the  rule  to  cancel  mortgages, 
which  Judgment  Is  here  made  the  basis  of 
the  plea  of  res  Judicata,  had  not  expired, 
and  before  Its  ezplrstlon  the  appeal  was 
taken.  The  plea  of  res  Judicata  was  there- 
fore lnq>roperIy  sustained.  G.  G.  8556,  No. 
81 ;  Bscorlx  t.  Dahoral,  7  La.  578. 

[t]  S:  It  Is  an  elementary  proposition  that 
no  one  can  be  bound  by  transacttons  or  pro- 
ceedings to  whldi  he  is  not  made  a  party, 
anfl  it  Is  dear  that  when  Mrs.  Goldsmith's 
three  children,  Mrs.  Ooultm,  calling  hers^ 
the  divorced  wife  of  Bass,  Ulss  Alice  Til- 
ton,  Newell  TUton  (who  had  but  recently 
Jollied  with  her  In  obtaining  f  1,^  upon 
their  representation  that  she  owed  them 
nothing  and  upon  their  notarial  release  of 
all  demands,  liois,  privileges,  etc.,  against 
her  and  her  property),:  and  the  nndertutor  of 
the  minor.  Pearl  Tllton,  upon  the  one  side, 
and  Urs.  Ooldtailth,  upon  the  other,  went  olf 
to  tbemselves  and  agreed  that  Mrs.  Gold- 
smith owed  each  of  the  others  11375,  and 
that  the  aggregate  amount  was  secured  by 
their  original  minor's  mortgage  against  her 
propOTty,  priming  that  of  the  plaintiff,  for 
the  $1,200  which  had  been  advanced,  the 
rights  of  the  plaintiff  were  in  no  wise  af- 
fected. Nor  does  it  alter  the  case  that  the 
parties  thereto  had  the  agreement  put  in 
the  form  of  a  Judgment,  since  plaintiff  was 
no  more  a  party  to  the  one  than  to  the  oth- 
er, and  did  not  become  Interested  In  either 
until  it  was  attempted  to  make  use  of  the 
agreement  in  the  form  of  a  confessed  Judg- 
ment, to  the  prejudice  of  his  rl^ts,  and 
then  only  to  the  extent  necessary  to  prevent 
such  attempt  from  succeeding. 

"Consent  decrees  decide  nothing.  They  mere- 
1t  autiienticate  private  agreements,  rendering 
uiem  executory  between  the  parties.  Tbelr  ei- 
f«ct  as  to  third  persona  is  that  of  a  transaction 
in  authentic  form."  1  Heuien's  Dig.  ».  742, 
No,  9. 


Leaving  to  the  consent  Judgment  in  this 
case,  therefore,  such  effect  between  the  par- 
ties as  it  may  be  entitled  to,  we  are  of  opin- 
ion that,  as  to  the  plaintiff  and  his  rights,  it 
was  utterly  void  of  effect  Beyond  that,  the 
attempt,  by  the  undertutor.  to  execute  such 
Judgment  against  the  tutrix  was  unauthor- 
ized and  barren  of  legal  results  as  to  any 
one. 

[31  In  a  case  decided  by  our  predecessors, 
it  appeared  that  a  Judgment  having  been 
rendered  against  a  tutrix  and  her  second 
husband  as  cotutor.  In  favor  of  her  children 
by  the  first  -marriage,  the  undertutor  of  the 
minor  caused  execution  to  Issue  under  which 
two  slaves  were  adjudicated  to  him,  where- 
upon he  proposed  to  pay  the  price  by  credit- 
ing the  same  upon  the  Judgment,  but  the 
sheriff  demanded  cash,  and,  on  the  refusal 
of  the  undertutor  to  pay,  readvertlsed  the 
slaves  under  executions  which  had  been  la- 
sued  by  another  creditor  of  the  cotutor.  The 
undertutor  then,  acting  by  the  advice  of  a 
fandly  meeting,  oijoined  the  proceedings, 
praying  that  the  sheriff  be  ordered  to  make 
title  under  the  original  adjudication;  and 
he  appealed  from  a  Judgment  dissolving  bis 
Injunction.  In  deciding  the  Question  pre- 
sented on  the  appeal,  this  court  sold : 

"The  jndge  below  properly  dissolved  the  in- 
Jtanetion.  The  undertutor,  whose  duty  It  is  to 
act  for  the  minor  when  the  latter'a  Interest  is 
adverse  to  that  of  tiie  tutor,  is  the  proper  per- 
Bon,  contradictorily  with  whom  the  accounts  of 
the  tutor  must  be  settled.  The  Judgment  which 
is  rendered  thereupon  fixes  the  amoant  due  to 
the  minor,  and  whidi,  in  the  hands  of  the  tutor, 
is  to  be  administered  upon;  but  the  nndertntor 
la  withoQt  any  authority  to  execute  each  a  Judg- 
ment against  the  tntor,  as  long  as  the  latter  re- 
maina  In  office.  The  undertutor.  has  no.  right 
to  receive  an;  part  of  the  property  or  funds  be- 
longing to  the  minor.  If  they  are  considered 
unsafe  In  the  hands  of  the  tutor,  or  if  there 
exists  against  the  latter  any  sufficient  cause, 
the  Bodertntor  is  authorised' to  sue  for  his  re- 
moval and  for  the  appointment  of  another  tutor, 
who  upon  giving  security  wonld  be  competent 
to  enforce  the  minor's  rights  and  claims  against 
the  former  tntor.  The  execution  In  this  case' 
directs  the  sheriff  to  seise  and  sell  the  prop- 
erty of  the  tutrix  and  cotutor,  aud  to  pay  the 
funds  thus  obtained  to  the  undertutor.  The  lat- 
ter, being  cleariy  unauthorized  to  receive  and 
adminster  those  funds,  would  have  had  to  hand 
them  over  to  the  tutrix  and  cotutor,  who  were 
alone  competent  to  receive  them.  Thus  the 
money  made  on  the  minor's  execution  would  re- 
turn into  the  hands  of  the  very  persons  out  of 
whose  property  It  was  levied.  If  the  whole 
amount  of  the  judgment  was  obtained  in  the 
same  way,  the  result  would  be  to  convert  into 
specie,  in  the  hands  of  the  tutor,  all  the  prop- 
erty on  which  the  minor  had  a  legal  mortgage, 
and  thua  deprive  Um  of  the  security  provided 
by  taw.  A  proceeding  whldl  would  lead  to 
such  preposterous  eoDBequences  cannot  receive 
our  sanction.  The  tacit  mortgage  of  the  minor 
can  be  enforced  a^inat  a  tutor  only  at  the 
terminatiim  of  his  functions  in  one  of  the  modea 
provided  by  law.  If  the  minor  or  his  legal  rep- 
resentative does  not  then  find,  in  the  possession 
of  his  tutor,  snfficient  property  to  satisfy  his 
daim  in  conseqneoce  of  sales  made  by  the  tutor 
or  of  executions  levied  on  his  property.  Us 
tadt  mortgage  may  be  enforced  against  the  poi^ 
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chuera  In  (be  order  pointed  ont  bT  srtidfl  716 
of  the  Code  of  Practice.  *  *  *  If  tlw  exeen- 
tion  w&s  unUwfaUr  iMDod,  tmajH^ag  under  It 
U  DnlL"  Holmei,  Undertator,  t.  Btemkin  et  aL, 

0  Rob.  58. 

See,  also,  OibbB  t.  Lnnit  29  La.  Ann.  526; 
Cochran  r.  Violet,  87  La.  Ann.  223;  Schnled- 
er  T.  Boms,  45  La.  Ann.  875,  13  Sonth.  175. 

We  therefore  conclnde  tbat  the  adjudica- 
tion b7  the  sheriff  to  the  nndertntor  of  the 
half  Intereet  of  the  tutrix  in  the  property  In 
question  operated  no  change  in  the  title. 

[4]  3.  Mrs.  Coulter,  tiavins  represented 
tierself  aa  a  divorced  woman,  for  the  pur- 
poses of  her  emancipation  and  of  the  note 
and  mortgage  here  sued  on,  cannot  be  heard 
to  Bay  tliat  she  was  a  married  woman  when 
said  note  and  mortgage  were  executed.  Hen- 
ry T.  Gauthreaux,  32  La.  Ann.  1107;  Eohl- 
man  t.  Cochrane,  128  La.  219,  48  South.  914. 

K]  4.  Mrs.  Goldsmith  and  her  Children 
{other  than  the  minor,  Pearl  Tlltoa),  having 
united  in  the  representation  to  the  proapec- 
tlTe  holder,  or  holders,  of  the  note  and  mort- 
gage flued  on  tbat^  as  to  them,  all  Incum- 
brances on  the  property  mortgaged  were  re- 
leased and  all  claims  discharged,  and  hav- 
ing obtained  the  money  which  plaintiff  is 
here  seeking  to  recover  and  authorized  its 
use  in  discharging  obligations  already  rest- 
ing on  said  property,  cannot  now  be  heard 
to  assert  claims  which  ttaey  thus  declared 
had  no  existence. 

[II  6.  It  is  welt  settled  that  the  general 
mortgage  of  a  minor  for  an  unliquidated 
amount  constitutes  no  legal  impediment  to 
tlM  selsnre  and  sale  of  pn^erty  affected  at 
the  Instance  of  a  Judgmoit  creditor  of  the 
owner.  G.  P.  710;  Sagan  t.  Bell,  18  La. 
Ann.  506;  Laplace  t.  Haydel,  19  La.  Ann. 
868;  Tesster  v.  Bourgeois.  88  La.  Ann.  25& 

[n  6L  It  having  beoi  alleged  In  the  salt 
of  the  undwtBtor  against  the  tutrix  that 
the  amount  due  the  minor,  Pearl  Tilton,  was 
|1,87B,  and  Judgmoit  lutvlng  bem  rendered 
Cor  that  amount,  with  Interest,  we  are  of 
oitfnfon  that,  whether  the  minor  Is  thereby 
concluded  w  not,  the  evidence  <^fCied  to 
show  tbat  she  is  oitUled  to  a  larger  amount 
is  Insnffldent  for  that  purpose.   The  plaln- 


tlfif,  however,  contests  the  claim  for  inter- 
est, and  his  position  Is  sustained  by  the  fads 
and  the  law.  The  minor  is  shown  to  have 
lived  with,  and  to  have  been  provided  for  by, 
her  mother  during  the  period  for  wTilcb  the 
interest  la  claimed,  and  It  Is  evident  that 
the  amount  of  Interest  accruing  from  $1,375 
would  not  have  been  sufficient  to  defray  the 
expense  of  her  maintenance.  Her  claim 
cannot,  therefore,  be  allowed.  Succession  ot 
Gnillemln,  2  La.  Ann.  638;  Tlmberlake  v. 
Brand,  5  La.  Ann.  715. 

[I]  7.  We  notice  the  contention  that  the 
plaintiff  Is  not  the  owner  of  the  note  sued 
on  merely  to  say  that  we  find  nothing  In  It 
The  note  is  n^tlable,  but  plaintiff,  as  bold- 
er, is  asserting  no  right  that  the  owner  could 
not  assert,  and  the  makers  have  becm  depriv- 
ed of  no  advantage  which  they  would  have 
enjoyed  if  the  owner  had  sued  in  person. 

We  find  no  error  In  the  Judgment  appeal- 
ed from,  save  in  the  matter  of  the  mainte- 
nance of  the  plea  of  res  Judicata,  and,  ss 
that  Is  not  material  to  the  result,  the  Judg- 
ment Is  affirmed. 

On  Application  for  Beheartng. 

The  Judgment  of  the  district  court  havhig 
recognised  the  dalm  of  the  minor,  Pearl  Til- 
ton,  to  the  extent  of  fl37B,  and  that  Judg- 
ment having  been  affirmed  by  this  court,  she 
should  have  been  allowed  her  costs  In  both 
courtsw 

It  Is  tberefota  ordered,  adjudged,  and  de- 
creed that  the  decree  her^fore  handed  down 
In  this  case  he  recast  so  as  to  read  as  Co^ 
lows,  to  wit: 

It  Is  ordered,  adjndced,  and  decreed  that 
the  Judgment  appealed  from  be  amwled  in 
so  far  as  that  the  plaintiff  In  the  seizure. 
WUUam  B.  Bobersni,  and  the  plaintiff  lo 
the  tntwrantfam  and  injunction,  Mrs.  Sot 
Ylrslnia  Tilton,  wife  of  Dr.  W.  W.  Goulttf. 
be  condemned,  in  egn^  proportions^  tot  the 
costs  of  the  district  court  It  la  further  de- 
creed that,  as  thus  amended,  said  Judgmoit 
be  affirmed.  It  Is  farther  decreed  that  the 
costs  of  this  appeal  be  paid  17  aaid  named 
parties  in  the  same  proportiona.  The  ce- 
heorinc  Is  refused. 
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SMITH  T.  STATE.    (No.  16,455.) 

(Stipreme  Court  of  Hissinip^    Uarch  25, 

1912.) 

Ckhhnal  Law  (I  784*)— Inbtbuctiohs— C»- 

cuxfftxjuTiAit  BviDENCB— SumciiNcy. 

Ad  instruction  that  a  person  can  be  con- 
Ticted  of  being  a  common  prostitute  on  circum- 
stantial evidenca  ia  error*  where  it  units  the 
qualification  that  auch  circumstantial  evidence 
must  be  sufficient  to  exclude  every  other  rea- 
sonable hypothesis  than  that  of  suilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  18SS-18S8,  1822,  19tH) ;  Dec 
I>iS.  I  7S4.*] 

On  suggestion  ot  error.  8am»atlon  sus- 
tained, former  dedslon  and  Jndgment  be- 
low reversed,  and  case  remanded. 

For  former  decision,  see  67  Sontb.  868. 

SMITH,  J.  One  of  the  Instructions  grant- 
ed in  tbe  court  below,  at  the  request  of  the 
state,  Is  as  follows;  "The  court  Instructs 
tbe  Jury,  for  the  state,  that  a  person  may 
be  proved  to  be  a  common  prostitute  by  cir- 
cumstances, and  If  the  Jury  believe  from 
tbe  evld«H»  in  this  case,  beyond  every  rea- 
sonable doubt,  that  the  defendant  is  a  com- 
zDon  prostitnte,  then  It  Is  their  duty  to  fhid 
the  defCTdant  guilty  as  charged,  although 
there  may  be  no  direct  evidence  of  sexual 
Intercourse."  The  granting  of  this  Instruc- 
tion was  fatal  error,  for  the  reason  tbat  "It 
omits  the  necessary  quallQcatlon  that  clr- 
cnmstantial  evidence,  In  order  to  prove  guilt 
beyond  a  reasonable  doubt,  must  exclude 
every  other  reasonable  hypothesis  than  that 
of  guilt."  WUllams  v.  State.  95  Miss.  671, 
40  South.  619;  Permenter  v.  State,  54  South. 
949:  Irving  v.  State,  66  South.  377. 

The  Judgment  heretofore  entered,  there- 
fore, Is  set  aside,  the  Judgment  of  the  court 
below  reversed,  and  the  cause  remanded. 


CANADA  T.  TAZOO  ft  M.  T.  B.  GO. 

(No.  16,434.) 

(Supreme  Gonrt  of  MissIssippL    March  25, 
1912.) 

1.  Conmaon  (|  187*)— GomiACT  von  Bbn- 
mr  OT  TftiBD  FusON. 

Where  the  wife  of  a  person  paid  tbe 
money  for  bis  transportation  to  tbe  agent  of 
a  railroad  company,  who  agreed  to  notify  the 
hosband  that  a  ticket  was  awaiting  blm,  the 
contract  was  made  for  the  benefit  of  the  hus- 
band, and  suit  for  a  breach  was  properly 
brought  in  bla  own  name. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  798-807;  Dec.  Dig.  f  187.*] 

2.  Pleadinq  (I  7*)— Mattebs  or  Implioa- 
Tioir. 

A  complaint  seeking  to  charge  a  carrier 
for  a  breach  of  a  contract  for  the  carriage  of 
the  plaintiff,  who  was  sick,  which  alleges  that 
the  contract  was  made  with  an  agent  of  the 
defendant,  is  sufficient  aa  against  demurrer, 
as  tiie  allegation  carries  with  it  the  inference 
that  the  agent  acted  within  the  acope  of  his 
aatbority. 

[Ed.  Note^For  other  cases,  see  Pleading, 
Cent  Dig.  I  ill  Dec  Dig.  i  7.*] 


Appeal  from  Circuit  Coutt,  Warren  Coun- 
ty; H.  C.  Mounger,  Judge. 

Action  by  Meredith  Canada  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded- 

Tbe  appellant,  who  was  plaintiff  in  the 
court  below,  filed  his  declaration,  alleging  in 
substance  that  the  defendant  had  agreed 
with  plaintlfTs  wife  at  Rosedale,  upon  tbe 
payment  of  the  fare  from  Vlcksburg  to  Rose- 
dale,  to  transport  plaintiff,  who  was  then 
sick  in  the  hospital  at  Vi<^burg,  from  Vlcks- 
burg to  bis  honle  in  Rosedale;  that  plaintiffs 
wife  had  paid  the  money  for  his  transporta- 
tion to  the  defendant's  agent  at  Rosedale, 
and  bad  an  agreement  with  the  agent  that 
plaintiff,  whose  address  was  given,  would  be 
notified  as  soon  as  possible  that  tbe  ticket 
was  waiting  for  him  at  the  office  at  Vlcks- 
burg, and  to  furnish  him  with  said  ticket  in 
accordance  with  the  contract;  that  because 
of  plalDtlCfs  physical  condition  it  was  im- 
portant that  he  be  promptly  notified,  but  that 
the  defendant  did  not  notify  plaintiff  until 
three  days  after  tbe  ticket  was  bought  by 
plalntUTs  wife  for  him,  and  then  only  after 
plaintiff  had  telegraphed  his  wife  to  find  out 
the  cause  of  the  delay  In  procuring  his  traus- 
portatlon.  Plaintiff  brought  an  action  for 
breach  of  tbe  contract,  claiming  punitive 
damages  In  tbe  sum  of  $5,000. 

To  this  declaration  tbe  railroad  company 
filed  the  following  demurrer,  which  was  sus- 
tained by  the  court:  "(1)  The  said  count  does 
not  set  forth  facts  sufficient  In  law  to  consti- 
tute a  cause  of  action  against  this  defend- 
ant. (2)  The  said  count  In  said  declaration 
does  not  show  that  the  alleged  sale  of  a 
ticket  from  Vlcksburg  to  Rosedale,  under  the 
alleged  circumstances  set  forth  in  said  sec- 
ond count,  was  made  for  any  consideration 
other  than  the  payment  of  tbe  regular  law- 
ful rate,  for  the  transportation  of  a  passra- 
ger  from  Vlcksburg  to  Rosedale.  (3)  Because 
said  count  does  not  show  that  the  agent 
therein  referred  to  bad  autboilty  to  make 
the  contract  alleged  In  said  count  of  said 
declaration  to  have  been  made.  (4)  Because 
the  contract  and  agreement  alleged  in  said 
count  in  said  declaration.  If  there  was  one, 
was  with  tbe  wife  of  the  plaintiff,  and  not 
with  the  plaintiff;  and,  If  there  Is  any  cause 
of  action  thereunder,  it  is  in  favor  of  the 
wife  of  tbe  plaintiff,  and  not  in  favor  of  the 
plaintiff.  (5)  Because  said  second  count  In 
said  declaration  does  not  show  any  right  of 
action  in  the  plalntUf." 

Albert  M.  Bonelll,  for  appellant.  Mayes  ft 
Longstreet,  for  appeUea 

SMITH,  J.  tU  The  ooptract  sued  on  tiav- 
Ing  been  made  by  plaintiff's  wife  wltb  appel- 
lee for  his  (plalntUTs)  benefit,  he  lias  the 
right  to  maintain  a  suit  for  the  breach  there- 
of In  his  own  name.   Sweatman  v.  PaAer, 
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49  Miss.  19;  80  Gyc.  66;  16  Encr.  Plead.  & 

Prac.  609. 

[2]  The  allegation  that  the  contract  sued 
on  waa  made  with  an  agent  of  the  defendant 
carries  with  It  the  Inference  that  In  making 
It  the  agent  acted  within  the  scope  of  bis 
anthorlt7-  81  Cyc.  1627;  16  Ency.  Plead,  ft 
Prac.  900.  Whether  or  not  this  agent  In 
fftct  acted  within  the  scope  of  his  authority 
can  therefore  be  determined  only  when  tbe 
proof  comes  In. 

Tbe  demurrer  should  have  been  orerruled, 
and  consequently  the  Judgment  of  the  court 
below  Is  reversed*  and  tbe  diose  lemanded. 


TAZOO  &  M.  V.  R.  CO.  t.  WOODKUTP. 
(Supreme  Court  of  MissisBlppl.  March,  1910.) 
Dissenting  opinion. 

For  majority  opinion,  see  08  South.  687. 

&U.TES,  O.  J.  My  conviction  that  this 
case  should  be  affirmed  Is  so  strong  that  I 
feel  compelled  to  dlss^t  Tbe  whole  court 
agrees  that  the  case  made  by  appellee  was 
one  In  which  no  peremptory  Instruction  was 
proper,  unless  section  193  of  tbe  (^nstltatlon 
of  1890  (section  4056  of  the  Code  of  1906; 
chapter  194,  p.  204,  Laws  1908),  has  ai^Uca- 
tlon.  In  my  opinion  section  1^  of  the  Con- 
stitution Is  in  no  way  Involved  In  this  case, 
since  It  clearly  appears  that  tbe  defMtlve 
appliance  rendered  the  engine  neither  dan- 
gerous nor  unsafe.  By  section  193  of  tbe 
Constitution,  every  employ^  of  any  railroad 
corporation — the  engineer,  conductor,  brake- 
man,  flagman — all  are  given  the  same  rights 
and  remedies  for  Injuries  sustained  by  them 
from  tbe  act  or  omission  of  tbe  corporation, 
or  its  employes,  as  is  allowed  by  law  to  other 
persons  not  employ^,  etc.,  save  in  the  single 
exception  made  as  against  engineers  and  con- 
ductors, which  I  shall  now  notice. 

Equality  of  right  as  against  the  railroad 
corporation  Is  established  as  to  all  employes, 
except  as  to  conductors  and  engineers  volun- 
tarily operating  dangerous  or  unsafe  cars  or 
engines  with  knowledge;  and  this  was  not 
the  case  here.  It  Is  stated  that  Woodruff  op- 
erated this  engine,  knowing  of  the  defect 
which  caused  his  Injury,  and  is  therefore 
precluded  from  recovery  under  section  193, 
which  provides  that  "knowledge  by  an  em- 
ploye Injured  of  the  defective  or  unsafe  char- 
acter or  condition  of  any  machinery,  ways, 
or  appliances  shall  not  be  a  defense  to  an 
action  for  injury  caused  thereby,  except  as 
to  conductors  or  engineers  in  charge  of  dan- 
gerous or  unsafe  cars  or  engines  voluntarily 
operated  by  them."  The  particular  defect  In 
tbe  engine  which  caused  bis  Injury  was  a 
lubricator.  Tbe  engine  which  he  was  op- 
erating at  the  time  was  complete  In  all  Its 
parts,  save  this  one  defect.  Tbe  testimony 
shows  that  it  was  quite  common  for  these 
lubricators  to  e^lode,  so  much  so  that  mgi- 


ne^  carry  a  surplus  In  the  cab  In  order  to 
replace  them  when  they  break.  The  testi- 
mony utterly  fails  to  show  that  this  defec- 
tive lubricator  made  tbe  engine  dangerous  or 
unsafe  for  operation. 

Before  an  engineer  or  conductor  can  be  de- 
nied the  right  under  this  section  to  recover 
for  an  Injury  so  sustained  by  him,  It  must 
be  shown  that  the  defect  made  the  cars  or 
engine  unsafe  or  dangerous.  This  la  what 
section  193  plainly  says.  We  must  suppose 
that  every  word  in  tbe  Constitatlon  has  some 
meaning,  and  that  the  words  emjdoyed  to  ex- 
press tbe  will  of  ttie  convention  were  used 
advisedly.  The  section  says  that  "knowledge 
by  an  employ^  Injured  of  the  defective  or 
unsafe  character  or  condition  of  any  machin- 
ery," etc.,  "shall  be  no  defense,"  ete.,  "ex- 
cept as  to  conductors  or  engineers  in  charge 
of  dangerous  or  unsafe  cars,"  ete.  Note  that 
in  the  exception  it  does  not  say  that  an  en- 
gineer or  conductor  shall  not  recover  If  they 
operate  merely  defective  cars,  but  dangerous 
or  unsafe  cars;  and  this  oiglne  was  neither, 
in  so  far  as  it  stood  as  a  menaoa  to  hamaii 
life  or  limb. 

It  is  my  Judgment  that,  under  sectiiHi  193 
of  the  Constitution,  ev^  employ^  stands  In 
the  same  attitude  towards  tbe  railroad  com- 
pany, as  to  bis  rights  and  remedies,  when  In- 
jured by  tbe  act  or  omission  of  the  company, 
as  all  other  persons  not  employte;  the  sin- 
gle exception  being  that  neither  tba  conduc- 
tor nor  engineer  shall  recover  for  an  injury-, 
where  he  knowli^ly  operates  a  car  or  engine 
that  Is  dangerous  or  unsafe,  but  that  such 
persons  are  not  precluded  from  recovery 
when  they  knowingly  operate  a  defective  car 
or  engine  In  no  suiae  .dangeroos  or  onsafe 
for  use. 


TOWN  OP  DTJRANT  v.  ATTALA  OOUNTT. 

(No.  15,882.) 

(Supreme  Court  of  MisslssippL  Bfarcb  25, 
1912.) 

Taxation  (S  013*)— Skvdnd  ob  Bicovkbt  or 
Tax— 8TATDTOBT  Paovisiom—REPKAi.. 
Laws  1886,  c  90,  which  provided  by  sec- 
tion 1  that,  when  certain  bridges  and  tampikes 
should  be  made  free,  the  county  supervisors 
should  set  apart  all  bridge  taxes  collected  in 
a  town  opposite  the  bridge,  and  turn  over  a  Use 
of  the  bridge  tax  collected  to  the  county  treas- 
arer,  who,  on  demand,  should  pay  such  taxes 
to  the  town  treasurer,  to  be  appropriated  to 
the  repair  of  such  bridges,  ana  by  section  2 
authorued  the  county  snperrisors  to  direct 
such  payment,  was  amendeid  by  Laws  18S8,  c 
185,  so  as  to  make  such  payment  by  tbe  super- 
viBors  mandatory,  and  subsequenuy,  and  be- 
fore any  money  had  been  paid  to  such  town, 
the  laws  of  1886  and  1988  were  repealed  by 
Laws  1892,  c.  49,  without  any  saving  clause. 
Held,  in  the  town's  mandamna  proceeding, 
brought  after  the  repealing  act,  to  compel  the 
county  snperrisors  to  require  the  county  treas- 
urer to  pay  over  to  tbe  town  treasurer  a  cer- 
tain sum  as  a  refund  of  such  taxes,  that  the 
repeal  of  tbe  earlier  laws  carried  with  It  all 
ri^ts  and  remedies  given  thereby,  and  that 
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there  was  no  atitbority  left  for  any  legal  de- 
mand on  the  county. 

[Bd.  Notew— Vor  other  caeee,  tee  Taxation, 
Cent  Dig.  H  1746-1760;  Dee.  Dig.  1  918.*] 

Appeal  from  Circuit  Court,  Attala  Comity; 
O.  A.  iAcLeant  Judge. 

Mandamus  by  the  Town  of  Durant  against 
Attala  Gounty.  Fetltlon  dismissed,  and 
plain  tifF  appeals.  Affirmed. 

BooUie  ft  ^^er,  tor  appellant  lAckett 
&  GnytoD,  H.  T.  Xisonard,  S.  U  Dodd,  and  B. 
H.  Thompson,  for  appellee. 

MATES.  G.  3.  By  chapter  90,  p.  165^  of 
the  Laws  of  1886,  it  was  provided: 

"Section  1.  Wbenerer  the  turnpikes  and 
bridges  over  Big  Black  river  and  swamp  op- 
posite the  towns  of  Pickens,  Goodman,  Dur- 
ant and  West,  in  the  county  of  Holmes,  be 
made  tree  tamplkes  and  bridges  to  all  par- 
ties crossing  the  same,  the  board  of  super- 
visors of  said  county  are  hereby  authorized 
and  required  to  set  apart  all  bridge  taxes 
levied  and  collected  on  the  property  of  the 
town  opposite  the  bridge  and  turnpike  thus 
made  free,  and  the  tax  collector  of  said 
county  shall  keep  a  list  of  the  bridge  tax 
collected  on  the  property  of  the  incorporat- 
ed town  opposite  the  turnpike  and  bridge 
thus  made  free,  and  turn  over  the  list  of 
said  bridge  tax  to  the  county  treasurer  who 
upon  demand  made  by  a  written  order  of 
the  board  of  aldermen  of  any  of  the  said 
towns  whose  turnpike  and  bridge  has  been 
made  free  shall  pay  over  all  bridge  tax  col- 
lected from  said  town  to  the  treasurer  of 
said  town,  which  shall  be  appropriated  to  the 
keeping  In  good  repair  said  bridge  and  turn- 
pike. 

"Sec,  2.  Whenever  any  of  the  above  bridges 
and  turnpikes  are  made  free  as  provided  for 
in  the  first  section  of  this  act,  the  board  of 
supervisors  of  the  county  or  counties  lying 
immediately  east  and  contiguous  to  said 
bridge  and  turnpike,  or  bridges  and  turn- 
pikes, are  fiereby  authorized  to  direct  the 
treasurer  of  their  county  to  pay  over  to  the 
treasurer  of  the  town  opposite  the  pike  and 
bridge  thus  made  free,  a  sum  of  money  tak- 
en from  the  bri^e  tax  collected  from  the 
citizens  of  said  town,  which  sum  shall  be  ap- 
propriated to  the  keeping  in  good  repair  said 
bridge  and  turnpike.** 

Chapter  186,  p.  262,  of  the  Jjkwb  of  1888, 
amended  the  above  act  so  as  to  make  the 
second  section  reguire  the  board  of  super- 
visors "to  direct  the  treasurer  of  their  coon- 
ty  to  pay  over  to  the  treasurer  of  the  town 
<q>poslte  the  pike  and  bridges  thus  made  free, 
a  snm  of  m<m^,"  eta  In  other  words,  the 
amoidment  to  the  act  of  1888  made  it  man- 
datory upon  the  board  of  supervisors  to  re- 
quire "the  tnasarer  of  their  county  to  pay 
over  to  tbe  treasnrer  of  the  town  a  sum  of 
mon^y  taken  from  the  bridge  tax  fnnd  of 
said  county  equal  to  the  amount  of  bridge 


taxes  collected  from  the  dtlzaw  of  said 

town,"  etc. 

Snbsequently,  and  before  any  mou^  bad 
been  paid  to  the  town  under  the  laws  of 
1886  and  1888,  as  authorized,  chapter  49,  p. 
40,  Laws  of  1892,  was  enacted,  which  pro- 
vided: 

"That  all  acts  or  parts  of  acts  requiring 
board  of  supervisors  of  any  counties  to  ap- 
propriate or  pay  money  to  the  municipal 
authorities  of  any  city,  town  or  village  In 
another  county  for  the  purpose  of  buUdlng, 
repairing  or  keeping  up  any  roads,  turnpikes 
or  bridges,  be  and  the  same  are  hereby  re- 
pealed; provided,  that  said  turnpikes  and 
bridges  shall  rmaln  free  public  highways 
and  each  county  maintain  tbem  as  socb  to 
county  line. 

"This  act  shall  be  In  force  flrom  and  after 
Its  passage." 

It  will  be  noticed  that  the  act  of  1892 
contains  no  saving  clause,  but  It  Is  a  gen- 
eral repeal  of  all  acts  or  parts  of  acts  re- 
quiring boards  of  supervisors  to  pay  money 
to  municipal  authorities  of  any  city,  town, 
or  village  in  another  county  for  the  purpose 
of  building,  repairing,  or  keeping  mp  roads, 
turnpikes,  bridges,  etc. 

In  this  condition  of  the  law,  and  in  1910, 
the  town  of  Dnrant,  in  Holmes  county,  un- 
dertook to  collect  this  money  for  the  first 
time,  and,  looking  to  this  end,  filed  a  peti- 
tion for  mandamus  against  the  board  of  su- 
pervlsors  of  Attala  county,  and  eight  years 
after  the  repealing  act  of  1892.  The  petition 
re<dtea  the  act  of  1886  and  1888,  without  ref- 
erence to  the  act  of  1892,  and  sets  out  that 
after  the  passage  of  the  act  the  turnpike  and 
bridges  over  Big  Black  river  opposite  the 
town  of  Durant,  in  the  county  of  Holmes, 
were  made  free  to  all  parties  crossing  tbe 
same,  and  after  the  passage  of  the  act  tbe 
board  of  supervisors  of  tbe  coun^  of  Holmes 
set  apart  to  the  town  of  Durant  the  bridge 
tax  levied  and  collected  on  the  property  of 
the  town  on  and  after  the  year  1886,  the  tax 
being  evidence  by  the  list  of  bridge  tax  col- 
lected from  the  property  of  the  town  from 
the  year  1886  to  1908.  It  Is  alleged  in  the 
petition  that  the  tax  collector  paid  the 
treasurer  of  the  town  the  sum  so  collected, 
which  was  appropriated  to  the  repair  of  tbe 
turnpike  and  bridges  opposite  tlw  town  of 
Dnrant  and  located  In  Holmes  and  Attala 
conntleB.  The  bridge  tax  collected  snd  paid 
to  tbe  treasurer-  aggregated  the  snm  of 
$12,881.80.  mie  petition  then  alleges  that 
under  the  act  of  1886,  when  the  bridges  and 
pikes  were  made  free  as  reqidred  hf  the  act, 
a  liability  accrued  to  tbe  town  against  tbe 
oounty  of  Attala,  and  it  became  tbe  doty  of 
tbe  board  of  Buperrisors  of  Attala  county  to 
require  the  treasnrer  of  that  county  to  pay 
to  tbe  town  of  Dnrant  a  sum  of  money,  tak- 
en from  tbe  bridge  tax  fnnd  of  the  county 
of  Attala,  equal  to  the  amount  of  property 
tax  collected  from  the  citizens  of  the  town 
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of  Durant,  the  money  to  be  appropriated  to 
keeping  in  repair  the  bridge  and  tamplke. 
The  petition  then  alleges  that  tbe  board  of 
snperrlBors  of  AttaUi  county  haa  refused  to 
perfonn  Its  doty,  as  required  unda  tbe  acts 
of  1886  and  1888,  and  luks  not  paid  to  the 
treasarer  of  the  town  the  amount  which  the 
county  of  Attala  Is  liable  for;  that  the  town 
of  Durant  presented  to  the  board  of  Biq)er* 
visors  gC  Attala  county  Its  claim,  and  re- 
quested Uiat  same  be  allowed,  but  the  board 
of  snpeirlsors  disallowed  the  dalm  and  dis- 
missed the  potion  seeing  to  have  same 
allowed.  The  petition  concludes  wiUi  a  pray- 
that  the  board  of  snperrisinfl  of  Attala 
county  be  required,  1^  mandamus,  to  issue 
their  warrant  on  the  treasurw  of  Attala 
conn^  for  the  sum  above  q>eclfied.  The 
board  of  BiQ>erTlsors  ui  Attala  county  de- 
murred to  this  petition  for  mandamus,  and 
upon  ft  hearing  the  court  dismissed  the  peti- 
tion for  mandamus,  and  ^m  this  action  an 
ai^)eal  is  prosecuted. 

At  the  time  of  tbe  Institution  of  this  suit 
the  acts  of  1886  and  1888.  givliv  the  cause  of 
action  to  the  town  against  the  county  were 
both  repeal^  ao  that  at  the  time  of  the 
fltlng  of  this  suit  there  was  no  foundatlni  In 
law  for  it  The  cause  of  action  was  con- 
ferred by  statute^  and  by  statute  It  was  tak- 
en away.  On  page  1228,  vol.  86,  Gyc.,  tbe 
rule  on  this  subject  Is  stated  to  be  that  "the 
r^>eal  of  a  statute  without  any  reservation 
takes  away  all  remedies  given  tbe  repeal- 
ed statute  and  defeate  all  acUom  pendtug  nu- 
der  it  at  the  time  of  Its  r^wal.  The  rule  is 
especially  applicable  to  the  rq;>eal  of  a  stat- 
ute creating  a  cause  of  action,  providing  a 
remedy  not  known  to  the  common  law  or  con- 
ferriiv  Jurisdiction  where  It  did  not  exist 
before,  and  is  carried  to  sudi  an  extent  as  to 
abate  invceedlngs  paidli^  nptm  appeal  after 
verdict  in  favor  of  EdalntUT." 

The  rule  stated  above  Is  followed  1^  this 
court  In  the  cases  of  Bradstreet  Co.  r.  Jack- 
son, 81  Miss.  288,  82  South.  009,  French  v. 
State,  53  Hiss.  601,  Musgrove  v.  Railway  Co., 
50  Hiss.  677,  B3iA  Andlng  t.  Levy,  57  Hiss. 
58.  84  Am.  Rep.  485.  In  81.  Miss.  233,  32 
South.  MO,  supra,  Justice  Galhoon  for  the 
court,  i^ter  citing  many  authorities,  states 
"that  evory thing  falls  with  the  abrogated  law 
not  fully  aecuted  tmder  It,  except  where 
ctmtract  rights  have  Tested.  Especially  Is 
this  true  In  matters  of  taxation."  No  con- 
tract rights  are  Involved  in  this  litigation. 
As  long  as  the  law  existed  It  was  wltbb)  tbe 
power  <^  the  town  of  Durant  to  collect  what 
the  act  specified  should  be  paid  by  Attela 
counQr;  but  the  wbcHe  rlgjit  depended  for 
Ite  existence  upon  the  statute  which  created 
the  r^bt  and  when  tbe  law  was  repealed 
there  was  no  antborlly  left  for  any  legal  de- 
mand on  the  county.  If  tbe  claim  la  lost,  It 
Is  lost  through  tiie  Inaction  of  the  town  of 
Durant  in  not  pursuing  tbe  law  at  the  time 
there  was  a  subsisting  statute;  In  the  case 


of  Musgrove  r.  Tl<^bnrg  ft  Nashville  B.  B. 
Co.,  50  Miss.  677,  It  Is  said  that  "eadi  legls- 
lative  body  has  the  same  measure  of  lawmak- 
ing power  as  Ite  predecessor.  Eadi  Judges 
for  Itself  as  to  the  measures  and  policies  that 
will  ctmduoe  to  the  public  good.  Bach  may 
undo  what  ito  predecessra  has  done."  It  is 
simple  Justice  to  state  that  the  act  of  1802, 
rqteallng  tbe  acta  of  1886  and  1888,  was  not 
referred  to  by  counsel  on  either  side  In  the 
court  below,  or  In  this  court,  until  long  aft. 
er  the  case  had  been  finally  submitted. 
Affirmed. 


FINKBINE  LUMBER  CO.  T.  CUNNING- 
HAM.   (No.  15.053.) 

(Supreme  Court  of  MtssisaippL   Match  25, 
1912.) 

1.  Mastbb  akd  Sbbvant  (I  277*)— Ikdepctd- 
BNT  Co NTBACTOB— Evidence — Sufficienct. 

In  an  action  by  a  servant  for  injuries,  evi- 
dence held  to  show  that  he  was  a  servant  of 
the  defendant,  and  was  not  emidoyed  by  an 
indepeodent  contractor. 

[Ed.  Note. — For  other  caaea,  see  Master  and 
Servant,  Cent.  Dig.  {  053;  Dec  Dig.  |  27T.*] 

2.  Mastxb  and  Sebtaht  (I  268*)— Acnosa^ 

EVIDBNCK. 

In  an  action  by  a  serrant  for  injuries, 
where  the  defendant  claimed  that  be  was  em- 
ployed by  an  independent  contractor,  and  was 
not  its  servant,  evidence  that  the  defendant 
carried  accident  inaurance  on  the  servants  of 
tbe  alleged  independent  contractor- waa  admis- 
Bible  to  show  that  defendant  waa  the  real  mas- 
ter, and  that  the  contractor  was  only  one  of 
Its  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  910;  Dec.  Dig.  |  268.*] 

3.  Master  and  Sebvant  (}  289*)— Contrib- 

tJTOBT  NeQUQEHCE— JOBT  QUBSTIOH. 

In  an  action  by  a  servant  for  injuries,  evi- 
dence held  to  raise  a  question  for  the  jurr  as 
to  plaintiff's  contributory  negligence. 

lEA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1089-11^;  Dec.  Dig.  { 
288.*] 

4.  Masteb  and  Sebvakt  (|  10^— Iirjtraiia 
TO  Sebtani^-Sais  Puge  to  Wobk— Duty 
OF  Masteb. 

The  duty  of  tbe  master  to  fnmiah  his 
servant  a  safe  place  to  work,  not  only  requires 
him  to  fnmish  a  reasonably  safe  place  whoa 
the  servant  begins  to  work,  but  requires  bim  to 
keep  that  place  in  a  reaaonatdy  sue  cmditioo: 
ana  so,  where  the  proprietor  of  a  lumber  miU 
allowed  accumnlatfons  to  gather  around  th<> 
sawa,  causing  an  Injury  to  a  serrant,  he  was 
Uable. 

[Dd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  »  178.  179.  190-202,  212, 
254,  2GS;  Dec.  Dig.  S  107.*] 

5.  Masteb  and  Sxbvakt  (|  185*)--IirjinnEs 

to  SEBVANT-^AnS  PUCE  TO  WOBE— DEL- 
EGATION or  Duty. 

Where  a  servant  of  a  lumber  company  was 
injured  through  the  failure  of  tbe  compeoy  to 
remove  accumulations  of  trash  from  aronnd 
the  saws,  the  company  cannot  escape  UabiUtr 
because  the  accnmnlatlon  was  due  to  the  neg- 
ligence of  another  servant:  tbe  duty  of  the 
master  to  furnish  the  servant  with  a  safe  place 
to  work  being  nondelegable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.DlK-  55  385-421;  DecDIg.  1 185.*I 
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Appeal  from  Ctrcnit  Court,  Harrison  Ooim- 
ty ;  T.  H.  Barnett,  Jndse. 

Action  by  J.  B.  Cnnnlngbam,  by  his  next 
friend,  against  the  Flnkblne  Lomber  Ck)m- 
pany.  From  a  Jndgmectt  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Miller  &  Dodds,  for  aiqpeUant  J.  H.  Mlze. 
fbr  appellee. 

MAYES,  C.  J.  In  January,  1Q09.  the  Fink- 
bine  Lnniber  Company  was  engaged  In  the 
g^eral  sawmill  business  In  Harrison  county, 
and  in  connection  therewith  operated  certain 
machines  for  the  purpose  of  manufacturing 
staves,  laths,  and  shingles.  Some  time  in 
January  of  that  year  the  company  made  a 
proposition  to  one  W.  H.  Guy,  whereby  It 
was  proposed  that  Guy  should  assume  the 
control  and  operation  of  that  part  of  the  ma- 
chinery of  the  company  used  for  the  manu- 
facture of  laths,  shingles,  and  staves.  The 
contract  specified  the  price  they  were  to  pay 
Guy  for  the  manufacture  of  the  products 
named,  and  that  Guy  should  use  the  mate- 
rial for  the  manufacture  of  laths,  shingles, 
and  staves  and  the  machinery,  of  the  Fink- 
bine  Lumber  Company.  Guy  was  to  receive 
a  certain  price  for  the  finished  product  Set- 
tlement was  to  be  made  with  Guy  at  the 
end  of  each  week,  and  the  contract  required 
that  Guy  should  turn  in  the  names  of  all 
employes  he  mli^t  employ,  so  the  Flnkblne 
Lumber  Company  might  charge  them  with 
accident  insurance,  rent,  etc.,  should  any  of 
them  live  In  the  houses  belonging  to  the  Flnk- 
blne Lumber  Company.  The  contract  with 
Guy  further  stipulated  that  Guy  should  not 
employ  boys  yonnger  than  15  years  of  age. 
It  seems  that  the  reason  for  this  stipulation 
was  because  the  Insurance  company  prohibit- 
ed the  working  of  boys  under  that  age.  The 
contract  also  contained  a  stipulation  to  the 
effect  that,  in  case  there  should  be  any  neces- 
sity for  repairs  that  would  fall  upon  the 
Flnkblne  Lumber  Company  to  furnish,  Guy 
should  make  a  written  requisition  on  the 
snperlntendoit,  Mr.  Flnlay.  Ouy  commeaic- 
ed  work  for  the  Flnkblne  Lumber  Company 
under  this  contract,  the  Flnkblne  Lumber 
Company  famishing  all  saws,  belts,  oil,  and 
power,  and  Gny  employed  the  laborers,  In- 
clndlnK  appellee,  who  was  a  boy  at  that  time 
about  19  years  of  age. 

The  work  In  wlilcli  appellee  was  oigaged 
was  In  making  staves  In  the  mill.  It  ap- 
pears that  at  the  place  where  appellee  was 
at  work  there  were  two  saws.  The  material 
was  first  put  In  the  cradle  and  i^oved 
against  the  saws ;  the  ends  being  chopped  off 
to  make  It  the  proper  length.  After  this 
was  done  the  material  was  passed  over  to 
the  appellee,  Cunningham,  and  he  attended 
to  the  manufacture  of  It  on  an  edger  into 
staves.  In  this  way,  and  on  account  of  neg- 
lecting to  have  It  moved  away  properly,  when 
the  ends  were  cut  off.  there  was  an  accumu- 
lation of  sawdust  and  ends  around  the  plaee 


where  appellee  was  working;  and.  It  being 
his  dat7  to  oU  the  saws,  he  reached  up  over 
the  saws  In  order  to  get  the  oil  can,  and 
stepped  on  some  blocks  or  sawdust,  and 
slipped,  and  fell  across  the  saw,  and  was  hart 
There  was  a  "clean-up"  man,  whose  duty  It 
was  to  remove  this  accumulation ;  but  this 
had  been  neglected  for  some  while  before  the 
Injury,  and,  accordli^  to  the  testimony  of 
Cunningham,  an  accumulation  of  about  a 
half  bushel  or  more  of  little  blocks  and  saw- 
dust had  been  allowed  to  accumulate.  Ap- 
pellee states  that  Guy  was  the  foreman  of 
the  Flnkblne  Lumber  Company ;  but  this  is 
denied  by  the  company,  which  asserts  that 
Guy  was  an  indeiwudrat  contractor.  Apprf- 
lee  also  testified  that  Mr.  Flnlay  was  the  gen- 
eral superintendent  of  the  mill,  and  was 
over  Guy,  and  that  Mr.  Flnlay  would  come 
through  the  mill,  examine  the  staves,  laths, 
or  shingles,  and  direct  Mr.  Guy  about  thnn. 
Appellee  could  not  hear  what  they  were  talk* 
Ing  about  Flnlay  would  then  come  to  where 
appellee  was  and  hurry  blm  up.  Appellee 
states  that  Flnlay  gave  no  orders  other  than 
to  occasionally  come  by  and  hurry  him  up 
with  his  work.  While  appellee  was  so  em- 
ployed the  Lumber  Company  collected  from 
him  certain  amounts  to  be  paid  as  premiums 
on  accident  Insurance.  This  money  was  paid 
i  to  the  company,  and  by  them  applied  to 
premiums  for  accident  Insurance,  and  the 
company  required  that  this  insurance  be  kept 
up  on  all  employes  working  for  Guy.  Mr.  F. 
G.  Dlckman,  the  assistant  general  superin- 
tendent of  tbe  mill,  denied  that  appellee  was 
ever  employed  by  the  Flnkbhie  Lumber  Com- 
pany, or  BO  appeared  on  their  books. 

At  the  thne  of  the  trial  of  this  case  Guy 
was  gone  and  In  no  way  connected  with  the 
mill  plant  Mr.  Dlckman  denied  that  the 
company  had  anything  to  do  with  tbe  opera- 
tion of  that  part  of  the  machinery  used  by 
Guy  in  the  manufacture  of  Inths,  staves,  and 
shingles,  except  to  furnish  the  power.  He 
states  that  the  company  did  not  employ  the 
laborers  for  Guy,  and  did  not  employ  any- 
body to  clean  out  that  part  of  the  mill  used 
by  Ouy;  that  Guy  employed  and  paid  all 
employes  working  for  him,  and  the  company 
had  nothing  to  do  with  It  Flnlay  was  the 
mill  superintendent  and  master  mechanic, 
and  looked  after  the  other  parts  of  the  ma- 
chinery owned  and  operated  1^  tlie  Flnkblne 
Lumber  Company. 

After  appellee  was  Injured,  Dtckman  urged 
him  to  go  to  New  Orleans  for  the  purpose  of 
having  bis  arm  exandned,  whldi  appellee's 
father  declined  to  let  him  do.  It  seems  that 
the  father  refused  to  let  his  son  go  unless 
the  Lumber  Company  would  pay  his  expenses 
to  go  with  the  son.  The  company  offered 
to  aeoA  Dr.  Rowan  with  appellee,  but  would 
not  pay  the  expenses  of  the  father  to  New 
Orleans.  The  company  did  offer  to  pay  both 
the  father's  and  the  son's  expenses  to  Ilattles- 
burSr  BO  as  to  enable  the  son  to  consult  Dr. 
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Boob.  Hie  father  declined  to  do  this,  and 
wanted  the  son  to  go  to  New  Orteana,  bnt 
was  not  willing  for  the  company  to  send 
the  boy  alone. 

It  appeara  Out  the  eompai^  paid  the  boy 
after  thla  aoddait  abont  f60  on  aeoonnt  of 
the  Insnrance.  The  testimony  in  reference 
to  the  Lnmber  Company  Teqaliing  this  in- 
snrance was  all  objected  to,  ai^  tlie  court 
OTermled  the  objection;  and  this  is  jogsA 
as  a  cause  for  reversal,  among  other  causes 
assigned.  Hr.  Flnlay  testiifled  that  he  was 
snperlntoident  of  the  mill,  and  had  been  with 
the  Flnkbine  Lnmber  Company  In  this  ca- 
pacity for  something  like  fire  yean.  His 
dnty  was  to  oTersee  the  operation  in  a  gea- 
eral  way,  bnt  be  never  gave  any  orders  to 
Guy's  men.  Flnlay  states  that  he  had  called 
Gay's  attrition  to  ttw  fftct  that  the  prem- 
ises were  not  properly  deaned  vp,  and  Gny 
promised  to  hsTO  It  attended  to.  Connlng- 
taam  Instituted  a  suit  against  the  Flnkbine 
Lumber  Company,  and  recoTwed  a  Jndgmoit 
In  the  sum  of  $2,000,  fh>m  which  jodkmoit 
an  an>eal  Is  prosecuted. 

[1]  It  Is  first  contended  that  than  is  no 
liability  on  the  part  of  the  Flnkbine  Lnmber 
Company,  because  the  facts  show  that  Guy 
was  an  Independent  contractor.  Secondly,  it 
]b  contended  that  the  Injury  was  caused  by 
the  negligence  of  appellee  himself.  A  per- 
emptory Instruction  was  asked  and  refused. 
It  Is  quite  clear  to  us  that  the  case  made  was 
one  for  the  Jury  on  both  propositions.  Un- 
der the  testimony  it  was  for  the  jury  to 
say  whether  or  not  Gny  was  only  a  fore- 
man for  the  Flnkbine  Lnmber  Company.  Ap- 
pellee had  testified  to  this.  The  so-called  con- 
tract Introduced  by  the  Flnkbine  Lumber 
Company,  which  was  merely  a  copy  of  a  let- 
ter written  to  Guy,  and  rehearsing  what  had 
been  orally  agreed  to  between  them,  does 
not  make  It  clear  that  Guy  was  on  inde- 
pendent contractor.  The  fact  that  the  Flnk- 
bine Lnmber  Company  saw  fit  to  Insure 
Guy's  employ^  against  accident  and  to  col- 
lect from  them  the  premium;  the  fact  that 
they  took  such  interest  in  this  young  man 
after  he  was  hurt,  offering  to  send  him  to 
New  Orleans  and  Hattlesburg ;  the  fact  that 
they  collected  from  this  accident  policy  and 
paid  to  appellee  half  time  for  some  little 
while  after  the  accident ;  the  fact  that  Fln- 
lay was  the  general  superintendent  of  the 
mill,  looking  after  the  premises,  machinery, 
etc.,  and  had  called  Guy's  attention  to  the 
condition  of  the  mill;  the  fact  that  this 
superintendent  would  hurry  appellee  at  hla 
work — tended  to  show,  at  least  that  they 
had  some  sort  of  control  over  Guy  and  his 
men,  as  well  as  his  finished  output.  Under 
the  testimony  the  jnry  were  fuUy  warranted 
In  finding  that  Guy  was  not  an  independent 
contractor. 

[2]  The  testimony  allowed  to  prove  that 
the  company  carried  accident  Insurance  on 
Guy's  employes  was  properly  admitted.  It 


(Mlas. 

was  Strang  proof  of  the  taxt  ttat  a,vff<^iBnt 
was  In  real  control  and  that  Quy  was  only 
a  serrant  of  the  company, 

[S]  WhethOT  or  not  app^ee  was  gnllty  of 
contributory  negllgoice,  under  the  facta  of 
this  case,  was  a  qtiestion  for  the  jiuy,  and 
th^  have  srttled  it  adversely  to  the  o«i- 
tentlon  of  appellant  The  facts  in  Oils  case 
on  the  question  of  contributory  negUsenoe 
are  rery  similar  to  the  facts  In  the  case  of 
Kneale  v.  Dnkate,  03  Miss.  201,  46  South. 
710,  and  the  court  there  h^d  that  it  was  a 
question  fOr  the  jnry. 

[4]  It  ma  not  only  the  dnty  of  the  appe- 
lant to  furnish  the  at^Uae  with  a  reason- 
ably safe  place  in  which  to  work  when  he 
started  at  his  work,  but  this  was  a  contin- 
uing dnl7.  TbB  apprise  was  engaged  In  the 
manufaetore  of  staves  after  the  timber  liad 
been  cut  and  handed  to  him.  It  was  no 
part  of  his  duty  to  ke^  ttie  place  where 
he  was  working  In  a  reasonably  safe  ctxtdl- 
tlon,  free  from  the  accumulation  of  trash; 
bnt  it  was  the  ever^resratt  dnty  of  the  mas- 
ter to  see  that  this  was  done.  App^lee  tes- 
tifies that  because  the  master  neglected  thla 
duty,  and  allowed  this  trash  to  accumulate 
there,  he  was  Injured  while  att^pting  to 
reach  the  oil  for  ttie  purpose  of  oilins  the 
saws;  and  if  this  testimony  Is  true,  which 
the  Jury  have  said  by  their  verdict  Is  the 
fact,  there  la  no  question  aa  to  the  Uabtllty- 
of  the  master. 

On  the  question  as  to  whether  or  not  Gny 
was  an  independent  contractor,  the  case  of 
Brower  v.  Tlmreck,  66  Kan.  770,  71  Pac  581, 
Is  directly  In  point  The  facts  In  the  above 
case  are  very  similar  to  the  facts  In  this  case, 
and  the  Court  held  that  the  question  was  one 
for  the  jury.  See,  also,  Laffery  v.  XJ.  S. 
Gypsum  Co.,  83  Kan.  349.  Ill  Pac.  49&.  In 
both  of  the  above  cases  It  is  held  that  evi- 
dence that  the  owner  held  Insurance  indem- 
nifying it  against  loss  and  damage  from  ac- 
cident to  laborers  Is  competent,  as  tending  to 
show  the  real  relations  betwera  the  person 
superintending  the  operation  of  the  machin- 
ery and  the  owner. 

Only  one  Instruction  was  asked  for  the 
appellee,  to  which  there  can  be  no  objection. 
Counsel  for  the  appellant  complain  that  the 
court  erred  In  refusing  Instructions  N(ml  3  and 
5  asked  for  by  appellant  We  shall  not  set 
out  these  Instructions  In  full,  but  In  criticism 
of  same  will  say  that  both  instmctloos  are 
In  direct  conflict  with  the  law  announced  in 
this  opinion.  If  the  cotirt  had  given  Instruc- 
tion No.  3,  It  would  have  been  vlrtnally  a 
peremptory  Instruction.  Instruction  No.  3 
undertook  to  tell  the  jury  that  whUe  it  is 
true  that  it  Is  the  duty  of  the  employer  to 
furnish  a  reasonably  safe  place  for  an  em- 
ploye to  work,  still  this  rule  does  not  apply 
to  accumnlation  of  blocks  or  pieces  of  wood 
In  tbe  course  of  work  being  done  which  are 
only  temporarily  and  infrequently  removed. 
The  instruction  entir^  loses  sight  of  the 
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fact  that  the  duty  of  the  master  to  furnish 
a  reasonably  safe  place  Is  a  continuing  dnty. 
This  doty  Is  not  satisfied  by  putting  the  place 
in  a  reasonably  safe  condition  once,  and  then 
allowing  It  to  become  dangerous  while  the 
servant  Is  at  his  work ;  but  it  must  be  rea- 
sonably safe  at  all  times.  Of  coarse,  what 
is  stated  here  with  reference  to  this  Instruc- 
tion applies  to  the  character  of  case  which 
the  court  haa  under  consideration.  There 
may  be  some  cases  In  whidi  the  very  work 
whldi  the  servant  Is  required  to  do  as  it 
progresses  requires  him  to  protect  himself; 
but  the  case  presented  by  this  record  is  not 
such  a  case.  If  this  instruction  had  been 
given,  it  would  have  destroyed  the  very  basis 
of  appellee's  suit. 

[f  ]  The  fifth  Instruction  refused  is  bad  for 
practically  the  same  reason  as  the  third  In- 
stmction.  me  only  practical  difference  be- 
tween the  third  and  fifth  Instructions  Is  that 
the  fifth  Instruction  tells  the  jury  that  If 
they  "believe  from  the  evidence  that  the 
plaintiff  reached  above  the  saw  for  the  oil 
can,  and  In  so  doing  slipped  upon  a  small 
block  or  piece  of  wood,  and  fell  npon  the 
saw,  and  that  the  fact  that  such  piece  of 
wood  was  on  the  floor  was  due  to  the  negli- 
gent failure  of  tome  other  employ^  to  sweep 
it  away,  then  there  is  no  liability  on  the 
part  of  the  defendant,  and  the  Jury  will  say 
so  by  their  verdict"  This  Instruction  seeks 
to  eliminate  the  nondel^ble  duty  of  the 
master  to  keep  this  place  in  a  reasonably 
safe  condition.  The  ftUlnre  of  an  employe 
diarged  with  this  duty  to  keep  it  In  that  con- 
dition was  the  failure  of  the  master.  It 
was  one  of  the  master's  nondelegable  duties 
—one  that  he  could  not  dtift  to  any  other 
employ^. 

COMPTON  v.  STATE.    (No.  15,694.) 

(Supreme  Court  of  MiBsissippi.   March  25, 
1912.) 

iNTOZICATina  LiQUOBS  (I  239*)— Wbongful 

SaX-E— IHSTBUOTIONS. 

Where  a  prosecntin?  witnesa  testified  that 
be  and  defendant  agreed  that  defendant  should 
order  whisky  for  tbem  both  from  a  place  in 
Louisiana,  ani  that  in  accordance  with  such 
agreement  the  witness  gave  defendant  a  dol- 
lar, and  defendant  ordered  two  quarts  of  whis- 
ky, one  of  which  he  gave  witness  in  accordance 
with  the  agreement,  an  instruction  that  if  the 
jar;  beUeved  that  the  witness  gave  defendant 
a  dollar,  and  about  three  weeks  later  defend- 
ant delivered  to  witness  a  quart  of  whisky,  he 
was  guil^,  was  erroneous,  since,  if  the  wit- 
ness* tesnmouy  '  was  true,  defendant  did  not 
sell  the  wUsky,  but  simply  acted  as  the  wit- 
ness' Ment  or  ssdstant  in  efCecting  a  pur- 
chase thereof. 

lEd.  Note^For  other  cases,  see  Intoxicating 
lAquors,  Cent  Dig.  I  975;  Dec  Dig.  f  230.«] 

Appeal  from  Circuit  Court,  Pike  County; 
D.  M.  MlUer,  Judge. 
Bright  Compton  was  convicted  of  illegal- 


ly seUIng  Intoxicating  Uqoor,  and  he  appeals. 

Reversed. 

The  Indictment  against  appellant  charged 
that  he  did  "then  and  there  unlawfully  and 
wlllfnlly  sell  and  retail  Intoxicating  liquors, 
contrary  to  statute."  On  the  trial  a  witness 
named  Paris  testified  that  he  and  appellant 
had  agreed  that  appellant  should  order  whis- 
ky for  them  both  from  Slldell,  lA.,  and  that 
In  accordance  with  this  agreement  he  gave  ap- 
pellant $1,  and  appellant  ordered  two  quarts 
of  whisky,  one  of  which  he  gave  to  witness 
Paris,  in  accordance  with  their  agreement. 
On  the  trial  the  court  gave  the  following  in- 
struction, at  the  request  of  the  state:  "No. 
1.  The  court  instructs  the  Jury,  for  the  state, 
that  if  you  believe  from  the  evidence  in  this 
case  beyond  a  reasonable  doubt  that  J.  H. 
Paris  gave  defendant  one  dollar  at  Lexle, 
Pike  county,  Miss.,  during  the  month  of 
June,  1910,  and  about  three  days  later  the 
defendant  delivered  to  the  said  Paris  one 
quart  of  whisky  for  said  dollar  near  Tyler- 
town,  Pike  county,  Miss.,  then  be  Is  guilty, 
and  you  should  so  find.*' 

E.  y.  Simmons,  for  appellant  Frank 
Johnston,  Asst  Atty.  Oen.,  for  the  State. 

SMITH,  J.  The  granting  of  the  first  In- 
struction requested  the  state  was  fatal 
error.  It  omits  a  material  portion  of  the  tes- 
timony of  the  iritness  Paris,  upon  whose  tes- 
timony it  was  predicated,  which  omitted  por- 
tion discloses  that  appellant  did  not  sell  the 
whisky  to  the  wltnen,  but  simply  acted  as 
his  i^^t  or  assistant  in  effecting  the  pur- 
chase thereof  ^weU  v.  State,  86  Hiss.  608, 
51  South.  46ff)>  for  the  commission  of  which 
crime  appelant  was  not  on  trial.  The  testi- 
mony ot  Paris,  in  effect,  was  tliat  appellant 
ordered  from  Slidell,  La.,  for  liimself  and 
Paris,  one-half  gallon  of  whisky,  .one  quart 
for  eadi;  Paris  giving  to  anidlant  the  mon- 
ey with  which  to  pay  for  his  portion  thereof. 
Upon  receipt  of  ttie  whisky  by  appellant,  he 
delivered  to  Paris  the  quart  ordered  for  him. 

The  judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  remanded. 


HAWKINS  V.  DUBBRRT.    (No.  14,985.) 

(Supreme  Court  of  Mississippi.   Bfarch  25, 
1912.). 

1.  Wills  (|  184*)— Bbvooa-hos— Codicil— 
Be-Execution. 

Code  1906,  §  5079,  provides  that  a  devise 
shall  not  be  revocable  by  the  testator  or  tes- 
tatrix, except  by  deatroymg,  canceling,  or  oblit- 
erating the  same,  or  causing  it  to  be  done  in 
his  presence,  or  by  a  subsequent  codicil,  will, 
or  ^laration  in  writing  made  and  executed, 
etc  Held,  that  the  execution  of  a  codicil  to 
a  will,  without  the  same  being  subscribed  and 
attested  as  required,  rendered  the  codicil  in- 
valid, hut  did  not  effect  the  validity  of  the 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  462-467;  Dec.  Dig.  §  184.  •] 
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2.  iNsUKAitcE  (8  775*)— BMimciAEDBB— Ben- 
efits—Wills. 

A  person  insured  tn  a  beneficial  associatioo 
eaoDOt  make  a  valid  beqneBt  of  the  benefits  to 
a  person  who  does  not  belong  to  the  clasa  of 
persons  autborized  to  become  beneficiaries  an- 
der  the  constitution  and  bj-lawa  of  the  order. 

[Ed.  Note.— For  oflier  cases,  see  Insurance, 
Cent  Dig.  I  IMl;  Dee.  Dig.  |  775.*] 

Appeal  from  Chancery  Court,  Talobusha 
County;  I.  T.  Blount,  Chancellor. 

Bill  by  Eliza  Duberry  against  A.  Sey- 
mour, administrator  with  the  will  annexed 
of  the  ^tate  of  John  W.  Duberry,  and  Alice 
Hawkins.  Judgmeat  for  plaintiff,  and  de- 
fendants appeal.  BeTeraed. 

Credunore  ft  Stone,  for  appellants.  W. 
O.  Blount,  for  appellee. 

McLEAN,  J.  The  appellee.  Eliza  Duber- 
ry, filed  her  bill  In  the  chancery  court  of 
Yalobusha  county  against  A.  Seymour,  ad- 
mlniatratoT  cum  testamento  annexe,  and 
Mrs.  Alice  Hawkins,  wherein  she  alleges 
that  she  Is  a  resident  citizen  of  Tennessee; 
that  her  husband,  John  W.  Duberry,  died 
in  Memphis,  Tenn,,  on  February  12,  1908, 
leaving  complainant  as  his  wife  and  sole  heir 
at  law;  that  said  deceased  left  an  Insurance 
policy  in  the  Masonic  Benefit  Association 
'of  the  value  of  f685,  which  amount  had 
been  paid  to  Seymour,  administrator,  etc.; 
that  this  money  belongs  to  complainant, 
but  that  Seymour  declines  to  pay  it  to  her, 
because  Mrs.  Alice  Hawkins  claims  to  be 
the  owner  of  the  money  by  virtue  of  an  al- 
leged will  executed  by  said  decedent,  which 
alleged  will  complainant  charges  Is  void 
and  of  no  effect  in  form  and  substance. 
One  of  the  grounds  of  the  Invalidity  of  the 
will  is  that  there  was  no  such  person  In  ex- 
istence as  Mrs.  Alice  Hawkins  at  the  date 
of  the  death  of  the  said  John  W.  Duberry. 
The  allegations  of  the  biii  are  denied  by 
the  answer,  except  that  it  admits  that  the 
money  has  been  paid  by  the  lodge  and  col- 
lected by  Seymour  as  administrator,  etc. 

[1]  On  the  18th  of  January,  1905,  the  Ma- 
sonic Benefit  Association  issued  its  benefit 
certificate  to  John  W.  Duberry,  of  Water 
Valley,  Miss.,  wherein  it  agreed  to  pay  to 
said  Duberry,  upon  his  death,  $500  upon  cer- 
tain conditions.  Said  John  W.  Duberry  on 
the  bottom  of  this  certificate  made  aud  ex- 
ecuted his  last  will  and  testament,  wherein 
he  gave  and  bequeathed  the  money  due  him 
by  \irtue  of  the  certificate  unto  Mrs.  Alice 
Hawkins.  This  will  was  properly  attested 
by  three  subscribing  witnesses.  The  will  is 
In  the  following  language;  "I,  Jiio.  W.  Du- 
berry, of  Water  Valley,  Mississippi,  age  58 
years,  being  of  sound  and  disposing  mind, 
give  and  bequeath  the  money  due  me  by 
virtue  of  the  certificate  upon  which  this  my 
last  will  is  indorsed;  Mrs.  Alice  Hawkins, 
¥699.00;  Eliza  Duberry.  $1,00.  And  this  Is 
my  last  wllL  December  31,  1907.  [Signed] 


J.  W.  Duberry."  Beneath  this  will  ia  the 
following:  "In  witness  whereof  I,  this  the 
l8th  day  of  November,  1905.  al^  publish 
and  declare  this  instrument  as  my  last  will 
BO  far  as  the  money  is  concerned  wblch  Is 
due  me  after  my  death  from  the  Masonic 
Benefit  Association.  I  appoint  Mr.  N.  Cox 
executor.  [Signed]  Jno.  W.  Duberry."  The 
execution  of  tliis  will  was  attested  in  due 
form  by  three  witnesses;  said  attestation 
being  as  follows:  "State  of  Mississippi, 
lalobusha  County.  The  said  John  W.  Du- 
berry on  the  18th  day  of  November,  1905, 
signed  the  foregoing  Inrtrument,  and  put>- 
lished  and  declared  in  our  presence  and  in 
the  presence  of  each  other  as  his  last  will; 
and  we  at  bis  request  and  In  his  presence, 
and  in  the  presence  of  each  other,  on  said 
date,  have  hereunto  written  our  names  as 
subscribing  witnesses  thereof."  And  tben 
follows  the  names  of  the  three  witnesses. 

It  appears  from  the  testimony  of  one 
Noah  Cox  that  he  was  in  Memphis  on  De- 
cember 31,  1907,  at  the  house  of  Mrs.  Alice 
Hawkins, .and  that  the  testator  said  that 
he  had  consulted  a  lawyer,  who  informed 
him  that,  if  be  did  not  ^ve  bis  wife,  Eliza, 
something,  she  might  give  trouble  by  break- 
ing the  will,  and  that  invrder  to  avoid  this 
the  said  John  W.  Duberry  added  to  the 
will,  in  his  own  handwriting,  the  follow- 
ing after  the  word  Eliza  Hawkhis:  **$eSG.- 
00;  Eliza  Duberry,  $1.00."  There  were 
no  subscribing  witnesses  to  this  addition. 
In  answer  to  the  question,  "It  was  not 
his  Intention,  then,  to  give  Alice  Hawkins: 
the  total  and  Eliza  Duberry  nothing?" 
the  witness  said,  "In  the  original  first 
signed,  he  willed  it  all  to  Alice  Hawkins, 
and  when  I  called  on  him  in  December. 
1907,  he  called  my  attention  to  It,  and  said 
he  had  consulted  some  lawyer,  who  said,  if 
he  did  not  give  Eliza  something,  she  might 
give  trouble  by  breaking  the  will."  It  does 
not  appear  from  the  record  whether  tbt-i 
will  was  probated,  but  the  witnesses  refer 
to  the  will  as  having  been  probated,  and  tbe 
bill  of  complaint  filed  in  this  case  attaches, 
as  an  exhibit  to  it.  a  copy  of  what  Is  called 
the  alleged  will.  There  Is  nothing  In  the 
record  to  show  that  the  widow,  who  is  com- 
plainant in  this  cause,  ever  renounced  this 
will.  There  is  some  evidence  in  the  record 
to  the  effect  that  John  W.  Duberry,  for 
some  two  years  prior  to  his  death,  resided 
in  Memphis,  Tenn.;  but  we  cannot  say  from 
this  record  whether  he  was  a  resident  and 
citizen  of  Tennessee  or  Mississippi  at  the 
date  of  bis  death.  Tbe  record  further 
shows  ttiat  there  Is  an  agreement  between 
counsel  for  both  complainant  and  defmdant 
that  all  questions  involved  In  the  settlement 
of  this  case  include  the*  construction  of  tbe 
paper  presented,  and  the  rights  of  the  par- 
ties thereunder  are  submitted  to  the  court 
for  its  decision,  waiving  tbe  Jury  on  an  Is- 
sue of  devlsavlt  vel  non;   but  this  Is  not 
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•Igned  by  any  one.  The  record  shows  that 
tlie  Maaonlc  order  paid  the  money  to  Sey- 
.  nwar,  wbo  Is  deacrtbed  as  administrator 
cum  testam^to  annezo.  The  caption  of  the 
conatltDtl<m  of  the  Maaonlc  Benefit  Associa- 
tion la  In  the  record;  tmt  there  is  nothing 
In  the  record  to  show  the  purpose  of  the 
organization,  nor  the  persons  who  can  be- 
come braefldarles  under  the  constitution, 
except  there  purports  to  be  a  copy  of  an 
amendment  to  one  of  the  articles  of  asso- 
ciation, which  proposes  "to  provide  a  fund 
to  be  paid  to  the  widow,  orphans,  or  legal 
repiesentatlTes  of  deceased  Master  Masons 
within  the  Jurisdiction  of  the  M.  W.  String- 
er Grand  Lodge  of  MtsslsslppL"  The  court 
below  hdd  that  the  paper  purporting  to  be 
the  last  wlU  and  testament  of  J.  W.  Dn- 
berry  Is  not  a  will,  and  does  not  entitle  de- 
fendant to  the  moneys  In  controvei^y,  and 
finds  In  fiiTor  of  Elisabeth  Duberry.  as  be- 
ing the  rightful  heir  at  law  at  John  W.  Du- 
berry, deceased*  and  entlUed  to  the  mon^ 
In  controversy. 

We  are  not  at  all  satisfled  with  the  re- 
sult in  the  lower  court  It  la  manifest  from 
the  evidence  that  this  was  a  valid  will.  It 
was  properly  executed  and  attested,  and  if 
it  be  true  Qiat  on  December  SI,  1907,  he 
added  to  the  then  valid  will  the  words  and 
letters,  to  wit,  "$689.00;  BUia  Duberry,  $1.- 
00,"  without  having  it  properly  attested,  the 
failure  to  have  this  addition  attested  would 
not  destroy  the  otherwise  ^alM  Instniment. 
The  rule  Id  that  if  the  wlU  Is  valid,  and 
properly  attested,  and  If  thereafter  the  tes- 
tator should  undertake  to  make  a  codldl, 
and  the  codicil  la  Invalid  for  the  want  of  the 
proper  attestation,  the  Invalid  codicil  will 
not  destroy  the  otherwise  valid  will.  The 
law  Is  that  an  instrument  propounded  as  a 
revocation,  if  It  be  In  form  a  will,  roust  be 
perfect  as  such,  and  be  subscribed  and  at- 
tested as  required  by  the  statute;  hence  an 
Instrmnent  Intended  to  be  a  will,  but  (ailing 
of  Its  effect  as  such  on  account  of  some  im- 
perfection In  Its  structure,  or  for  want  of 
due  execution,  cannot  be  set  up  for  the 
purpose  of  revoking  a  former  will.  This 
principle  Is  well  settled  by  the  decisions, 
not  only  In  the  English  courts,  but  by  those 
in  America.  Halrston  et  al.  v.  Hairston  et 
al.,  30  Mias.  303.  Again,  this  court  In  WIl- 
boum  V.  Shell,  69  Miss.  205,  42  Am.  Rep. 
303,  in  discussing  when  and  under  what  cir- 
cumstances there  is  a  revocation  of  the  will, 
speaking  through  that  eminent  jurist,  Judge 
Cooper,  says:  "But  the  material  Inquiry  In 
all  cases  is  whether  the  destruction  of  the 
will  was  animo  revocandl,  and  to  determine 
tbis  It  Is  necessary  to  consider  the  cir- 
comstances  under  which  and  the  purposes 
and  reasons  for  which  it  was  destroyed; 
and  where,  from  all  the  circumstances  in 
evidence,  it  appears  that  the  destrncOon  or 
reTocattm  was  connected  with,  or  cause  of, 
the  execution  of  another  will,  and  that  the 


testator  meant  the  revocation  of  the  one  to 
depend  upon  the  validity  of  the  other,  then 
if  the  latter  wUl  Is  inoperative,  from  de- 
ftet  of  attestation  or  other  cause,  the  rev- 
ocation fails  also,  and  the  original  will  re- 
mains in  force."  Our  statute  (section  5070 
of  the  Code  of  1906),  which  Is  a  rescript  of 
section  4489  of  the  Code  of  1802,  provides  for 
revocations  as  follows:  "A  devise  so  made, 
or  any  clause  thereof,  shall  not  be  revocable 
but  by  the  testator  or  testatrix  deetra^tDg, 
canceling  or  otdlteratlng  the  same,  or  caus- 
ing It  to  be  done  In  his  or  her  presence^  or 
by  ButncQuent  will,  codldl,  or  declaration, 
in  writing  made  and  exeeuted." 

[2]  It  Is  proper  for  us  to  say  that  If  the 
legatee  or  beneficiary  vsOsx  the  will,  Alice 
Hawkins,  did  not  belong  to  fliat  class  of 
persons  wbo  were  authorized  to  become  ben- 
efldaries  under  the  laws,  constitution,  and 
charter  of  the  Masonic  Benefit  Society^  then 
she  Is  not  entitled  to  the  mon^,  as  hdd  by 
this  court  in  Bose  v.  WUklns,  78  Miss.  401, 
29  South.  807.  We  are  not  called  upon  to 
decide,  upcm  this  record,  what  rights  ttie 
widow  had  In  this  money  under  the  laws  ct 
the  state  (tf  Tennessee,  in  the  event  It  should 
develop  that  John  W.  Duberry  was  a  resi- 
dent and  citlsen  of  Tennessee  at  the  date  of 
his  death. 

Not  being  able,  from  this  Imperfect  record, 
to  reach  any  satlsfhetory  conclusion  as  to 
the  rights  of  the  parties,  and  as  the  lowae 
court  erred  in  holding,  as  it  did,  that  "the 
paper  purporting  to  be  the  last  will  and  tes- 
tament of  John  W.  Duberry  Is  not  the  will, 
and  does  not  entitle  the  defoidant  to  the 
moneys  In  controversy,"  we  reverse  the  case. 


rULLBK  T.  STATE.    (No.  15,797.) 

(Supreme  Court  of  Mississippi.   March  18, 
1912.) 

Appeal  from  ^rcuit  Court,  Forrest  Conn^; 
Paul  B.  Johnson,  Judge. 

Nancy  Fuller  was  convicted  of  crime,  and 
appeals.  Dismissed. 

PER  ODBIAM.    Appeal  dlsmlsied. 


WILSON  T.  STATE.    (No.  lB,799.y 

(Supreme  Court  of  Wsrisstpid.    March  IS, 
1012.) 

Appeal  from  Circuit  Court,  Forrest  Coun^; 
Paul  B.  Johnson,  Judge. 

Sol  Wilson  was  convicted  of  crime,  and  ap- 
peals. Dlimlssed. 

PER  GUBIAM.   Appeal  dismissed. 


HAMNGB      STATE.    (No.  16,796.) 

(Supreme  Court  of  MissUsippi.    March  18, 
1912.) 

Appeal  from  Circuit  Court.  Forrest  County; 
Paul  B.  Johnson,  Judge. 
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QeoTge  Hamner  ww  eourlcted  of  crime,  and 
•pp«a]t.  DiuniHed. 

PER  CUKIABC.   Appeal  dlimiased. 


HERMAN  T.  STATE.    (No.  15,670.) 


(Sapreme  Oomt  of  Mississippi. 

1912.) 


March  18. 


Appeal  from  Circuit  CoarL  Harrison  Coun- 
ty; Oeo.  S.  Dodds.  Special  Judge. 

8am  Herman  was  conTieted  of  crime,  and  ap- 
peals. Dismissed. 

PER  CURIAM.   Appeal  dismissed. 


WILSON  T.  STATE.    (No.  15,693.) 

(Supreme  Gonrt  of  MissisrippL    March  IS, 
1912.) 

Appeal  from  Circuit  Court,  Jones  Coontj; 
Pam  B.  Johnson,  Judge. 

Mary  Wilson  was  convicted  of  crime,  and  ap- 
peals. IMsmlssed. 

PER  CURIAM.   Appeal  dismissed. 


CONN  T.  STATE.    (No.  15.738.) 


(Supreme  Court  of  Mississippi. 

1912.) 


Mardi  18. 


Appeal  from  Circuit  Court,  Copiah  Coud^; 
D.  M.  Miller,  Judge.  ^  , 

Ram  Conn  was  convicted  of  crime,  and  ap- 
pei^  IMsmlssed. 

PER  CURIAM,   Appeal  disndised. 


BRITTON  V.  STATE.    (No.  16,774.) 

(Supreme  Court  of  MississipitL    March  18, 
1912.) 

Appeal  from  Circuit  Court,  Forrest  Coun^; 
Panl  B.  Johnson,  Jndfce.   .     .  _, 

Edgar  Britton  was  convicted  of  crime,  and 
appeius.  DLunissed. 

FUR  CURIAM.   Appeal  dismissed. 


OILGHRIST  FOUNDRY  CO,  T.  DENSON. 
(No.  16,802.)  . 

(Supreme  Court  of  Mississippt   March  11. 
1912.) 

Appeal  from  Chancery  Court,  Jasper  Coun- 
ty: Sam  Whitman,  Jr.,  Chancellor. 

Action  between  the  Gilchrist  Foundry  Com- 
pany and  L.  L.  Denson.  From  the  judgment, 
the  Foundry  Company  apjieala.  Diuoissed. 

T.  H.  Oden,  for  appellea. 

PER  CURIAM.   Motion  to  ffismias  sustained. 


RODGEBS  T.  STATE.   (No.  16.641.) 

(Supreme  Court  of  Mississippi.  March  IS, 
1012.) 

Appeal  from  Circuit  Court,  Forrest  County; 
Patu  B.  Johnson,  Judge. 

Jack  Rodgers  was  convicted  of  crime,  and 
appeals.  Dumissed. 

PER  CURIAM.   Appeal  dismiased. 


HOUSE  T.  STATE.    (No.  lff.692.) 

(Supreme  Court  of  Mlssiaslp^  llbrd  18. 

1912.) 

Appeal  from  Circuit  Court,  Jmes  County: 
Faiu  B.  Jolmsoii,  Judge. 

Roland  House  was  convicted  of  crime,  and 
appeals.  Dismissed. 

PER  CURIAM.   Appeal  dismissed. 


RHODES  T.  STATiJ.    (No.  15,777.) 

(Supreme  Court  of  MiasissippL   March  IS. 
1912.) 

Appeal  from  Circuit  Court,  Bolivar  Gotmty; 
Sam  C.  GooIe,  Judge. 

Andrew  Rhodes  was  connoted  of  grand  lar- 
ceny, and  appeals.  Dismissed. 

PER  CURIAM.   Appeal  dismissed. 


ANDERSON  t.  STATE.    (No.  1S.798.) 

(Supreme  Court  of  Mlssiadppi.  March  1^ 
1912.) 

Appeal  from  Circuit  Court,  Forrest  Conn- 
ty :  Paul  B.  Johnson.  Judge. 

Delatta  Anderson  was  convicted  of  crime, 
and  appeals.  Dtamiased. 

PER  CURIAM.   Appeal  dismissed. 


YAZOO  &  M.  V.  R.  CO.  v.  liANDRT. 
(No.  16,472.) 

(Supreme  Court  of  AnssissippL   March  IZ, 
1912.) 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; Sam  G.  Cook,  Judge. 

Action  by  L.  S.  Landry  against  Taxoo  A 
Mississippi  Valley  Railroaiit  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Dis- 
missed. 

Mayes  A  Longstreet,  for  appellant  Tim  EL 
Cooper,  for  appellee. 

PER  CURIAM.   Appeal  dismissed. 


YAZOO  &  M.  v.  R.  CO.  v.  RHODES. 

(No.  15,257.) 

(Sapreme  Court  of  Mississiptd.  Sbirch  28. 
1912.) 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty; Sam  C.  Cook,  Judge. 

Action  by  William  Rhodes  agaiust  the  Xasoo 
&  Mississippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Dis- 
missed. 

PER  CURIAM.   Appeal  dismissed. 


KING  T.  STATE.    (No.  15,662.) 

(Supreme  Court  of  Miastadpid.  Mardi  S3. 

1912.) 

Appeal  from  (Srcult  Court,  Sunflower  Coon- 
tyj  J.  C.  Ward,  Special  Judge. 

Mose  King  was  convicted  of  murder,  and  ap- 
peals. Affirmed. 

PER  GURIASL  Affirmed. 
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FAIRLET  T.  STATE.    (No.  15^.) 

(Supreme  Court  of  MisBbuippL    Blarch  25, 
1912.) 

Appesl  from  Circuit  Court,  Harrison  Coun- 
ty; Geo.  a  DodOs,  Special  Judge. 

Lorenso  Fairley  wM  eoDvleted  of  mnrdert 
and  appeals.  Affirmed. 

N.  a  ft  G.  E.  HIU.  J.  C  BoflS,  and  a  J.  De- 
deanx,  for  appellant  Frank  JohnBton,  Asst. 
Atty.  Oen.,  for  the  State. 

PER  CURIAM.  The  judgment  of  the  court 
below  ii  affirmed,  and  Friday,  May  17,  1912, 
fixed  ai  the  data  of  the  execution  of  the  len- 
tenea. 


8ANDEBS  T.  O.  W.  STRICKLAND  ft  BRO. 
(No.  15,691.) 

(Supreme  Oonrt  of  Mlflslsstppi.   March  25, 
ldl2.) 

Appeal  from  Circuit  Court;  Alcorn  (3oanty; 
J.  H.  Mitchell.  Judge. 

Action  between  J.  B.  Sanders  and  O.  W. 
Strickland  ft  Bro.  From  the  judgment,  San- 
ders appeals.  Affirmed. 

Sharpe  ft  Mclntyre,  for  appellant  J.  M. 
Boone,  B.  F.  Worsham,  and  W.  J.  Lamb,  for 
appelleea. 

PER  ODBIAM.  Affirmed. 


MISSISSIPPI  CENT.  R.  GO.  t.  STEWART. 
(No.  16,345.) 

(Supreme  Court  of  MissisBippI.   March  25, 
1912.) 

Appeal  from  Circuit  Court,  Lincoln  County; 
D.  M.  Miller.  Judge. 

Action  by  CharleB  Stewart  ^^st  the  Mis- 
siasippi  Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Cassedr,  Caseedy  &  Butler,  for  appellant 
Jeff  Truly,  for  appellee. 

PER  CUBIAM.  Affirmed. 


(130  La.) 
No.  19,163. 
Snccesdon  of  PLEASANTS. 
(Supreme  Court  of  Louisiana.  Feb.  26,  1912.) 

fSvttaiui  bv  the  Court.) 
Pebpbtuities  (I  4*)  —  Cbeation  op  Fotube 

ESTAnC— FiDKI  Couuissuu. 

By  her  last  wiU,  the  testatrix  bequeath- 
ed the  rents  of  certain  houses  to  her  brother, 
who  is  her  sole  heir  at  law,  "for  life,  to  be 
sold  after  bis  death,"  and  the  rents  of  other 
bouses  to  her  aunt  "for  life,  to  be  sold  after 
her  death,**  and,  after  making  certain  particu- 
lar bequests  of  money,  declared:  "I  want  my 
bouses  sold  after  the  death  of  my  aunt  and 
brother  and  the  legacies  named  above  paid,  and 
any  balance  to  the  Home  for  Incurables."  She 
thea  named  her  executors,  after  which,  she 
declared:  "Any  property  I  die  possessed  of, 
not  herein  disposed  of,  I  desire  my  brother 
to  have."  Held,  that  the  dispositions  thus  at- 
tempted to  be  made  are  void,  as  creating  a 
fidei  commissum,  or  tenure  of  property,  pro- 
hibited by  or  unkoown  to  our  system  of  law, 
and  as  extending  the  authority  of  an  execu- 


tor and  the  term  of  his  administration  beyond 
the  limits  prescribed  by  our  law. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  H  4-44;  Dec.  Dig.  |  4;*  Trusts, 
Cent  Di£.  «j  8.  4.]  ^  »  * 

Appeal  from  Civil  Distrhit  (3oupt,  Parish  of 
Orleans;  E.  K,  Skinner,  Judge. 

In  the  matter  of  the  succession  of  Miss 
Elizabeth  A.  Pleasants.  From  a  judgment 
annulling  a  portion  of  a  will,  Percy  S.  Bene- 
dict appeals.  Affirmed. 

Bernard  Mc<3l08k«y,  for  appellant  Walter 
Lb  Gleaaon,  for  appellee. 

MONROE.  J.  The  decedent  left  an  olo- 
graphic will,  reading  as  follows  (omitting  the 
date  and  signature),  to  wit ; 

"I  leave  the  rents  of  my  houses,  8629  and 
2531  Prytanla  street,  to  mr  brother  (Seorge, 
for  life,  to  be  sold  after  hb  death.  I  leave 
the  rents  of  my  houses,  8441  and  8443  Pry 
tania  street,  to  my  aunt  Elisabeth,  for  life,  to 
be  sold  after  her  death. 

"I  leave  $500  to  Father  Lambert;  $500  tO 
the  Home  for  Incurables;  $1,(X)0  to  New  Or- 
leans Orphan  Female  Asylum ;  $1,000  to  St 
Vincent  Orphan  Asylum;  $5(iO  to  tin-  Lepers' 
Home,  at  White  Castle;  $&U0  to  the  Little 
Sisters  of  the  Poor  of  the  Sixth  Distric^t; 
$300  for  repairs  to  the  family  tomb  in  Mc- 
tairie  (Cemetery.  I  leave  my  gold  watch  to 
Corinne  Young.  I  leave  my  tumitnre  in  3443 
Prytan^  street  to  the  Home  for  Incurables. 
I  want  my  houses  sold  after  the  death  of  my 
aunt  and  brother  and  the  legades  named  above 
paid,  and  any  balance  to  the  Home  for  Incur- 
ables. I  appoint  Per<^  S.  Benedict  my  exec- 
utor, without  bond.  I  nominate  and  appoint 
Geo.  J.  Pleasants,  my  brother,  and  Mrs.  E.  A. 
Pleasants,  my  aunt,  joint  testamentary  (?) 
with  seizin  and  without  bond.  Any  property 
I  die  possessed  of,  not  herein  disposed  of,  I 
desire  my  brother  to  have.  Thus  entirely 
written,  dated  and  signed  by  me,**  etc. 

The  brother  referred  to  in  the  will  is  the 
sole  heir  at  law  of  the  decedent,  and  he  has 
opposed  the  execution  of  the  will,  alleging: 

"That  the  said  last  will  of  the  decease  di- 
rects that  the  rents  and  revenues  of  certain 
of  the  real  itroperty  left  by  ber  should  be  paid 
to  your  petitioner  and  to  Mrs.  Elizabeth  A. 
Pleasants,  petitioner's  aunt,  during  their  re- 
spective lifetimes,  and  further  directs  that  at 
the  death  of  either  of  them  said  rents  shall 
go  to  the  survivor,  and  that  upon  the  death 
of  Baid  survivor  the  executor  shall  cause  said 
properties  to  be  sold,  and  from  the  proceedB 
thereof  that  various  pecuniary  legacies  shall 
be  delivered  to  various  charitable  institutions 
therein  named.  Now,  your  petitioner  repre- 
sents that  the  aforesaid  clause  iu  said  will 
*  *  *  is  null,  void,  and  of  no  effect;  tliat 
the  same  creates  a  trust  or  fidei  comaussum, 
and  attempts  to  introduce  a  tenure  of  prop- 
erty unknown  to  and  unauthorized  by  our  law; 
that  thereunder  the  naked  ownership,  or  fee, 
in  said  property  is  vested  in  no  one  after  the 
death  of  the  deceased ;  and  that  such  dis- 
position of  property  is  reprobated  by  our 
law,  is  against  the  public  policy  of  the  state, 
and  is  in  contravention  of  its  co^  provi- 
sions. •  *  *" 

He  prays  that  the  executor,  Mr.  Benedict, 
be  cited,  and  for  Judgment  annulling  the 
win,  "Id  bo  far  as  It  attempts  to  direst  and 
take  away"  from  him  "the  full  and  entire 
ownership  of  the  said  properties,  *   *  • 
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together  wiOi  the  rents  and  revennes,"  and 
that  be  "be  decreed  the  only  brother  and 
sole  surrlTlng  heir  at  law  of  the  said  de- 
ceased, and,  as  such,  entitled.  In  fall  owner- 
tiAp,  to  all  the  real  property  left  by  the  said 
deceased  and  the  balance  of  the  proceeds  of 
such  real  estate  as  has  been  sold,"  etc. 

There  was  Judgment  In  the  district  court 
as  follows: 

"It  is  *  •  •  decreed  that  there  be  judg- 
ment *  *  •  annuUiDg,  avoiding,  and  setting 
aside,  as  not  written,  the  clause  io  the  said 
will  reading  as  follows,  to  wit:  *!  want  my 
houses  sold  after  the  death  of  my  aunt  and 
brother  and  the  legacies  named  above  paid, 
and  any  balance  to  the  Home  for  Incurables. 
It  is  further  *  *  *  decreed  tbat,  except  as 
above  stated,  said  will  be  npbeld  as  legal  and 
valid,  the  probate  thereof  *  *  *  be  main- 
tained and  perpetuated,"  etc. 

Mr.  Benedict,  who  alone  gnallfled  as  ex- 
ecator,  has  alone  appealed;  and  he  admits 
tbat  the  case  Is  sbnllar  to  that  of  Succession 
of  Berber.  128  La.  Ill,  64  Sonth.  6TB,  sug- 
gesting only  that  "the  last  clause  of  the  will 
here  presented  might  save  the  case"  from 
the  appUcatltm  of  the  doctrine  of  the  case 
thus  mentioned. 

The  codal  provisions  Invoked  by  opponent 
read  as  follows : 

"Art.  1520.  Substitutions  and  fidei  commissa 
ore  and  remain  prohibited.  Bvery  disposition 
by  which  the  donee,  the  beir,  or  iegatee  ia 
charged  to  preserve  for,  or  return  a  thing  to, 
a  third  person  is  null,  even  with  regard  to  the 
donee,  the  instituted  heir,  or  the  legatee." 

By  the  first  clause  of  the  will  presented  in 
the  flucceBslon  of  Berber,  the  testatrix  di- 
rected that  certain  real  estate  be  sold  by  the 
executor  and  the  proceeds  deposited  in  a 
bank  (which  had  gone  out  of  existence),  the 
Interest  to  be  derived  therefrom  to  be  used, 
under  the  supervision  of  the  executor.  In 
keeping  the  tomb  of  the  testatrix  in  proper 
condition. 

By  the  second  clause,  It  was  directed  tbat 
the  executor  should  rent  other  real  estate 
during  the  life  of  one  LlenhartI,  and  pay  him 
therefrom  $76  per  month,  and,  at  his  death, 
tbat  the  property  should  be  sold,  and  from 
the  proceeds  that  the  executor  should  pay  a 
m)ecia]  legacy  ia  money,  and  should  build  a 
memorial  to  the  memory  of  the  deceased 
brother  of  the  testatrix.  The  will  contained 
a  provision,  in  tbe  nature  of  a  universal  be- 
quest, reading  aa  follows : 

"All  tbe  residue  of  my  estate,  both  real  and 

EersonaL  after  complying  with  all  requests 
erein,  I  bequeath  nnto  [a  person  named]." 

The  person  so  named  was  found  to  be  In- 
capable of  accepting  the  bequest;  bnt,  apart 
from  that,  it  was  held  that  the  first  clause 
of  tbe  will  contemplated  a  prapetual  trust 
and  a  perpetual  executor,  would  eventually 
leave  the  property  without  owner  or  adminis- 
trator, and  was  therefore  null. 

'^he  next  clause  [the  opinion  goes  on  to 
sayl  ia  op^n  to  the  same  criticism  as  the 
first,  in  that  the  title  to  tbe  property  there 


referred  to  is  left  in  nubfbus,  and  the  property 
itself  ii  to  be  held  by  the  executor,  as  trustee, 
during  the  life  of  Lienhard  (thou^  no  diqM>- 
sition  whatever  Is  made  of  the  revenue,  ia 
excess  of  $75  per  month),  after  which,  and 
only  then,  it  is  to  be  aold,  and  the  proceeds 
(less  $1,000,  to  be  paid  to  tbe  Charity  Hos- 
pital, and  $1,000,  to  be  expendMl  on  a  me- 
morial) paid  to  the  universal  legatee.  These 
dispositions  would  introduce  a  tenure  of  prop- 
erty obnoxious  to  the  spirit  and  policy,  if  not 
the  text,  of  our  law.   •   *   • " 

And  this  court  then  quotes  from  tbe  opin- 
ions of  Slldell,  J.,  and  Eustls.  O.  J.,  In  the 
matter  of  the  Beira  of  Beuderson  t.  Bost, 
5  La.  Ann.  461.  and  cites  other  cases,  among 
which  Is  Succeeslon  of  Ward,  llO  lit.  75,  34 
South.  186,  In  which  it  was  bdd  (quoting 
the  syllabus): 

"Where  a  testament  appoints  an  executor, 
with  bond,  and  directs  that  a  certain  amouDt 
shall  be  paid  monthly  to  a  person  named,  aod 
that,  during  tbe  life  of  that  person,  the  estate 
shall  be  kept  Intact,  and  at  the  death  of  that 
person  ahsll  go  to  two  other  persons,  share 
and  share  alike,  and  that  to  the  two  latter 
persons,  one  of  whom  is  the  executor,  sball 
go  all  monthlv  surplus  after  the  SiBafmcf  to 
the  first,  held,  tbat  the  Instrument  evidences 
an  intention  tbat  the  executor  shall  bold  the 
estate  in  trust  during  the  life  of  the  so-called 
usufructuary,  and  tbat  ttiis  is  to  create  a  fidei 
commissum,  forbidden  by  our  law  under  pua 
of  the  nullity  of  the  will.  •  •  •  A  person 
to  whom,  out  of  tbe  revenues  of  an  estate,  a 
certain  amount  is  to  be  paid  monthly  Is  not  i 
usufructuary." 

In  the  Instant  case,  it  will  be  observed  that 
the  title  to  tbe  property  In  question  Is  vest- 
ed in  no  one;  and,  although  it  is  not  so 
spedfled  In  tbe  will,  it  would  devolve  upon 
the  executor  to  hold  and  administer  it  until 
the  deaths  of  the  aunt  and  brother  of  the 
testatrix,  to  whom  the  revenues  are  be- 
queathed, and  then  sell  It  and,  after  paying 
certain  particular  legacies,  turn  over  the 
balance  of  the  proceeds  to  the  Home  for  In- 
curables. The  clauses  attacked  are  therefore 
obnoxious  to  the  objections  that  were  urged 
in  tbe  cases  cited,  tbe  doctrine  of  which  finds 
support  In  other  decisions,  both  earlier  and 
later,  some  of  which  are  collated  In  the 
opinion  in  the  matter  of  Successltm  of  Le 
Blanc,  128  La.  1055,  56  South.  672. 

The  Judgmoit  appealed  from  la  acoordlngly 
affirmed. 


(130  La.) 
No.  18,856. 
STATE  ex  rel.  CABEY  et  al.  v.  SANDBB8, 

'  Governor  (ORAT  et  al.,  iBtervenecs^ 
(Supreme  Court  of  Louisiana.   Feb.  26,  1812.) 

(SvUabu*  hy  the  Court,} 

1.  CONSTITUnOKAL  LAW  (6  66*)— DrSTBlBU- 
TION  or  GOVKBNHBRTAI.  POWBB 8— LEGISLA- 
TIVE POWEB— SuBltlSSION  Or  QCEsnON  TO 

PoprLAB  Vote. 

Act  No.  77  of  1910,  creating  the  parish  ot 
Jefferson  Davis,  in  the  event  tbe  act  was  rati- 
fied by  tbe  voters  of  the  parish  of  Calcasieu, 
was  a  constitutional  exercise  of  legislatiTe 
power.    The  inherent  power  of  the  G«Deral 
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Assembly  to  enact  refereDdam  laws  in  matters 
of  local  concern  la  too  well  settled  by  legis- 
latlTe  and  judicial  conatraction  for  fnrther  con- 
troveray. 

[Ed.  Note. — ^For  other  cases,  see  Conatita- 
tional  Law,  Cent  Dig.  !  116;  Dec.  Diff.  f  65.*] 

2.  COCNTIM  (S  14*)— Obganization— Statu- 

TOBT  PBOVISION— SUBUISBION   TO  POFULAB 

Vote, 

The  people  of  the  parish  of  Calcasien, 
having  voted  against  the  ratification  of  Act  No. 
77  of  1910,  that  statute  never  became  opera- 
tive as  a  law  of  this  state, 

[Bd.  Note.— For  other  cases,  see  CouDtieSf 
Cent.  Dig.  I  10:  Dec  Dig.  {  14.*] 

8.  Statdtbs  (I  04*)— Btfeot  ot  Pabtial  In- 

VALIDITT, 

If,  as  contended  by  relatora,  the  referen- 
dnin  provisions  of  Act  No.  77  of  1010  are  an- 
constltutional,  they  are  so  essentially  and'  in- 
■eparahly  connected  with  all  the  preceding  pro- 
Tisions  that  the  whole  statute  la  atricken  with 
noUity. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  {|  58-66,  165:  Dec.  Dig.  8  64.*] 

4.  Statutes  ({  64*)— Effect  of  Partial  Ik- 
taliditt. 

The  doctrine  that  a  statute  may  be  constl* 
tQtional  is  part  has  no  application  to  an  act, 
wherein  the  Legialature  has  expressly  provided 
that  the  operation  and  legal  effect  of  the  first 
five  sections  of  the  act  shall  depend  opon  the 
result  of  a  referendum  alection  proTided  In  the 
sixth  and  last  section. 

[Ed,  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  {|  58,  66,  195:  Dec.  Dig.  S  64.*] 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge;  H. 
F.  BruDot.  Judge. 

Mandamus  proceeding  by  the  State,  on  the 
relation  of  S.  h.  Carey  and  others,  against 
J.  T.  Sanders,  Governor,  In  which  J.  G.  Gray 
and  others  Intervened.  From  a  Judgment 
for  respondent,  relators  appeal.  Affirmed. 

Helnen  ft  Hodlsette,  Wallace  H.  Adams, 
AnuM  h,  Pondo',  and  R.  H.  Odom,  for  appel- 
lants. Walter  Ooloii,  Atty.  Oen.,  and  B.  G. 
Pleasaat,  Asst  Atty.  Gen.,  for  appellee.  Mo- 
Coy,  Moss  &  Knox,  and  T.  A  Edwards,  for 
Interrenera. 

LAND.  J.  The  relators,  as  residents,  tax- 
payers, and  property  owners  of  the  parish  of 
Calcaaien  and  other  parishes,  instituted  a 
mandamus  proceeding  against  Jared  Y.  San- 
ders, OoTemor  of  the  state  .of  Louisiana,  to 
compel  him  to  proceed  without  unnecessary 
delay  to  Issue  the  commissions  and  to  make 
tbe  appointments  necessary  according  to  law 
toi  tbe  organization  of  Jefferson  Davis  pa- 
rish, allied  to  have  been  created  by  Act  No. 
7T  of  19ia 

Tbe  GoTemor,  through  his  counsel,  the  At- 
torn^ General,  answered  that  said  statute 
was  Inoperattve  and  without  legal  effect,  be- 
cause It  was  conditioned  on  Its  ratlflcation 
by  a  majority  of  the  qnallfled  electors  of  the 
parish  of  Calcasieu,  votfi^  for  or  against  the 
creation  o(  said  parish  of  Jefferson  Davis, 
and  because  a  majority  of  said  electors  bad 
voted  against  the  creation  of  said  parish. 

J.  O.  Gray  and  other  taxpayers  of  the  par- 


ish of  Calcasieu  intervened  In  fiie  suit,  and 
opposed  the  granting  of  tbe  mandamus  pray- 
ed for  by  the  relators. 

The  case  was  tried,  and  there  was  Judg- 
ment In  favor  of  respondent  Relators  tiave 
appealed. 

Act  No.  77  of  1910.  to  create,  establish,  and 
organize,  etc..  the  parish  of  Jefferson  Davis, 
after  providing  for  the  creation  of  said  par- 
ish out  of  a  certain  described  porflon  of 
the  parish  of  Calcasieu,  with  one  represen- 
tative in  the  Goieral  Assembly,  and  after 
assigning  the  new  parish  to  certain  election 
and  Judicial  districts,  and  flxlng  a  temporary 
parish  seat,  and  after  providing  for  a  divi- 
sion of  tbe  assets  and  UablUtles  of  the  old 
and  new  parishes,  fortber  provides  as  fol- 
lows, In  section  6,  to  wit: 

"That  this  act  shall  be  inoperative  and  of 
no  effect  unless  a  major!^  of  the  duly  qualified 
electors  of  the  parish  of  Calcasieu  as  now  con- 
stituted, who  participate  in  the  congressional 
election  to  be  neld  on  the  8th  day  of  Novem- 
ber, 1810,  and  voting  for  or  agaloat  the  crea- 
tion of  the  parish  of  Jefferson  Davis,  shall 
vote  In  favor  of  the  creation  of  said  parish." 

The  same  section,  after  providing  for  the 
election  to  take  the  sense  of  said  electors  on 
said  proposition,  etc..  continues  as  follows: 

"This  act  shall  become  effective  and  said 
parish  shall  be  created  subject  to  the  forego- 
ing provisions,  thirty  daya  after  the  promulga- 
tion of  the  ratoms  of  said  dection  as  herein 
provided  showing  a  majority  of  voters  of  the 
parish  of  Calcasieu  as  now  constituted  who 
vote  upon  said  question,  shall  have  voted  in 
favor  of  the  creation  of  the  parish  of  Jefferson 
Davis." 

It  la  admitted  that  at  tlie  referendum  elec- 
tion held  pursuant  to  the  statute  In  question 
a  majority  of  the  votes  cast  was  against  the 
creation  of  the  pariah  of  Jefferson  Davis. 

[1.1]  Relators  contend  that  tbe  referen- 
dum provisions  of  Act  No.  77  of  1910  are  un- 
constitutional, because  tbe  Legislature  alone 
has  the  authority  to  create  a  new  parish,  and 
cannot  delegate  this  power  of  l^lslatlon  to 
the  people.  Article  277  of  the  Constitution 
of  1898  reads: 

"The  General  Assembly  may  establish  and 
organize  new  parishea,  whldi  sbaU  be  bodies 

corporate,  with  such  powers  as  may  be  pre- 
scribed by  law,  but  no  new  parish  shall  con- 
tain less  than  six  hnndred  and  twenty-five 
square  miles,  nor  less  than  seven  thousand 
inhabitants;  nor  shall  any  parish  be  reduced 
below  that  area,  or  nnmher  of  inhabitants." 

Article  21  of  the  same  Instrument  reads: 

"The  legislative  power  of  the  state  shall  be 
vested  in  a  General  Assembly,  which  shall 
consist  of  a  Senate  and  Ifouse  of  Representa- 
tives." 

Article  48  of  the  Constitution  of  189S 
reads  in  part: 

"The  General  Assembly  shall  not  pass  any 
local  or  special  law  on  the  following  specified 
subjects:  •  •  For  the  opening  and  con- 
ducting of  elections,  or  fllxing  or  changing  the 
place  of  voting." 
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Artlde  31  reads! 

"Every  law  enacted  by  the  Qeneral  Anembly 
flhall  embrace  but  one  object,  and  that  ahall 
be  e^rewed  In  tbe  title." 

ISkese  four  arttclea  form  tbe  text  of  the 
coDtentlcnu  of  the  relators.  Bat  In  the  dis- 
cussion (tf  the  Issues  raised  In  this  case.  It 
most  be  pranlsed  that  the  General  Assonbly 
of  Louisiana  does  not  derive  Its  power  of  leg- 
islation from  the  Constitution  of  1888,  but 
from  the  people  of  the  state,  and  that  the 
tme  question  before  the  court  Is  whether  tlie 
leferaidnm  provisions  of  the  statute  are  pro- 
hibited by  the  organic  law.  There  Is  no  di- 
rect constitutional  prohlblUon  of  sndb  legis- 
lation; bat  it  Is  argued  that  article  21  pro- 
hibits by  Inference  the  d^^tlon  of  leglsla- 
tlve  power  to  tbe  people.  It  may  be  conced- 
ed that  the  people  cannot  directly  legislate; 
but  It  does  not  follow  that  the  (Legislature 
la  without  power  to  oiact  laws,  subject  to 
ratification  by  the  voters  of  a  partieular  dis- 
trict, l^e  Suiffeme  Court  of  this  state,  In 
18B3,  decided  that  such  referendum  legisla- 
tion was  constitutional.  See  Police  Jury  v. 
McDonough,  8  La.  Ann.  341.  In  1852,  tbe 
LeKlslatore  ^lacted  a  statute  empowering  po- 
lice Juries  and  municipal  corporations  to  sub- 
scribe to  the  stock  of  corporations  undertak- 
ing works  of  lutemal  improTements,  but  pro- 
viding that  no  ordinance  passed  under  the 
provisions  of  the  act  should  be  valid,  or  take 
effect,  nntll  approved  and  ratified  by  a  ma- 
jority of  the  voters  on  whose  property  the 
tax  was  proposed  to  be  levied.  The  court 
held  that  such  conditional  legislation  was 
constitutional.  Slidell,  G.  J.,  after  citing 
numerous  authorities  and  the  act  of  Congress 
of  July  9,  1846,  submitting  the  question  of 
the  retrocession  to  the  state  of  Virginia,  of 
the  county  of  Alexandria,  in  the  district  of 
Columbia,  to  a  vote  of  the  qualified  electors 
of  that  country,  sai^: 

"In  concluaion  upon  this  point,  we  have  to 
■ay  tbat  we  find  nothing  in  tne  statute  of  1862 
repugnant  to  the  Gonatitution  or  the  spirit  of 
representative  govemmest;  and  It  seems  to 
us  a  matter  of  surprise  that  the  cantlon  of 
the  Legislature,  in  its  grant  of  the  taxing  pow- 
er, should  be  made  a  subject  of  reproach.  We 
think,  GO  tbe  contrary,  that  there  was  praise- 
worthy discretion  In  uins  allowing  the  voice  of 
tbe  people  of  tbe  respective  parishes  to  be  ex- 
pressed, instead  of  allowing  tbe  local  authori- 
ties to  conclu'de  definitively  the  imposition  of 
B  burden  for  a  novel  and  untried  purpose." 

The  learned  Chief  Judge  also  dted  several 
previous  acts  of  the  General  Ass^bly  of 
Louisiana,  snbmitting  questions  of  tbe  re- 
moval of  parish  seats  and  the  consolidation 
of  the  municipalities  of  New  Orleans  to  the 
vote  of  the  people  specially  Interested. 

In  City  of  New  Orleans  v.  Orailile,  9  La. 
Ann.  661,  the  same  court  again  held — 

"that  the  provision  in  the  act  of  the  Legisla- 
ture of  1852,  referring  it  to  the  voters  on 
whose  property  tbe  tax  was  to  be  levied  to 
decide  whether  the  ordinance  imposing  the  tax 
should  take  effect,  did  not  conflict  with  the  let- 
ter or  the  spirit  of  the  Oonititutlon.*' 


The  cases  above  cited  are  In  accord  with 
the  general  Jurlsprndmce^  as  stated  by  Judge 
Cool^,  as  follows: 

"For  Uke  reasons,  the  qaestion  whether  a 
conn^  or  township  shall  be  (Uvided  and  a  new 
one  formed,  or  two  townships  or  school  dis- 
tricts formerly  one  be  reunited,  or  a  city  char, 
ter  be  revised,  or  a  coun^  seat  be  located  at  a 
particular  place,  or  mfter  Its  location  removed 
elsewhere,  or  me  municipality  contract  par- 
ticular debts,  or  engage  in  a  particular  im- 
provement, is  always  a  question  whi^h  nuy 
with  propilet?  be  referred  to  the  voters  of  the 
munidpsBty.'^  Const  lim.  (7th  Ed.)  167,  lt«. 
Aliter,  as  to  general  laws.  Id. 

The  tnhwent  power  of  the  General  As- 
sembly of  this  state  to  enact  referendoo 
laws  In  matter  of  local  concern  ia  too  wdl 
settled  by  legislative  and  Jn^dal  constnic- 
tion  fi»r  further  controversy.  The  C(»istitD- 
tiom  of  1879  and  1898  contata  Idmtlcal  pro- 
visions relative  to  the  creation  of  new  par 
tshes.  In  1886,  the  L^ilsiatnre  created  the 
parish  of  Acadia*  subject  to  tbe  approval  of 
the  voters  of  the  parish  of  St  Landry.  See 
Act  No.  39  of  1886w  In  1008,  the  Legisla- 
ture created  the  pariah  of  La  Salle^  subject 
to  the  approval  of  the  voters  of  the  parish 
of  Catahoula.  See  Act  No.  177  of  1906. 
Both  of  these  acts  were  duly  ratified  by  tbe 
people.  In  1908,  the  Legislature  created  the 
parish  of  Evangeline,  subject  to  the  approval 
of  the  voters  of  the  parish  of  St  Landry. 
This  act  was  also  ratified  by  the  people,  but 
was  declared  unconstitutional,  on  the  ground 
that  a  parish  cannot  be  created  without  at 
least  one  representative;  See  Sandoa  r. 
Sanders,  125  La.  396,  51  South.  436.  While 
eminent  counsel  assailed  the  constltutiQnallty 
of  that  act  on  numerous  grounds.  It  never 
occurred  to  them  that  the  statute  was  un-  i 
constitutional  because  of  its  referendum  pro- 
visions. By  Act  No.  302  of  1910.  the  L^- 
lalature  applied  the  principles  of  the  initia- 
tive, referendum,  and  recall  to  the  govern- 
ment by  commission  of  cltiea  of  a  certain 
class.  The  city  of  Sbreveport  is  now  under 
Uiat  form  of  government 

To  paraphrase  tbe  language  of  Chief  Jus- 
tice Eustls,  supra,  we  find  nothing  to  the 
referendum  section  of  Act  No.  77  of  1910  re- 
pugnant to  the  Constitution  or  the  spirit  of 
representative  government  We  think  that 
Act  No.  77  of  1910  has  but  one  object  I-  «. 
the  creation  of  the  parish  of  JefTerson  Daria; 
and  that  section  6  merely  provides  a  method 
of  effecting  the  object  We  do  not  tblnli 
that  section  6  provides  for  the  opening  and  | 
conducting  of  elections  in  the  sense  of  arti- 
cle 48,  because  it  expressly  provides  that 
the  election  shall  t>e  held  under  the  lenoal 
election  laws  of  the  state. 

[3, 4]  Conceding,  for  the  sake  of  the  argu- 
ment that  section  6  of  the  statnfe  in  qnes-  . 
tion  is  unconstltntlonal.  It  by  no  means  fiU-  I 
lows  that  the  other  se<^ns  can  atand  alone 
as  ind^iendent  l^ilslatlon.    Tbe  lawmaker  . 
in  plain  words  provided  that  the  act  should 
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be  InopeTftttre  and  of  no  effect,  unless  rat- 
ified by  a  Tote  of  the  people.  Therefore  the 
operation  of  the  act  was  suspended  to  await 
the  happ^lnff  of  the  condition,  and,  the 
condition  having  failed,  the  act  never  ac- 
QQlred  the  force  and  effect  of  law.  The  In- 
tent of  the  Legislature  that  the  creation  of 
the  new  parish  should  depend  on  the  rati- 
fication of  the  act  by  the  voters  of  the  par- 
ish of  Calcaslen  is  manifest  on  the  face  of 
the  statute.  In  the  nature  of  things,  con- 
ditional legislation,  like  a  conditional  con- 
tract, is  a  unity,  and  the  condition  cannot 
be  eliminated  without  destroying  the  law  or 
the  contract  In  its  entirety.  The  liCglslatnre 
having  declared  in  express  terms  that  the 
operation  of  the  first  five  sections  of  the  act 
should  depend  npon  the  result  of  the  elec* 
tion  provided  for  In  the  sixth  section,  all  the 
provisions  "are  essentially  and  inseparably 
connected  In  substance."  Cooley,  Const  Llm. 
(7th  Ed.)  247.  In  Watson  v.  UcGrath,  111 
lA.  1098, 36  South.  204,  thla  court  said: 

"A  statute  may  be  constitutional  only  in 
part,  or  with  regard  to  certain  persons  or 
things,  or  with  regard  to  a  certain  point  of  its 
operation,  and  In  odier  respects  nnconstitu- 
tfonal.  The  rule  is  to  let  it  have  operation 
within  the  scope  of  its  constitntlonali^,  if  the 
legislative  intent  to  that  effect  is  clear  and 
unmistakable.  Moore  v.  Ci^  of  New  Orleans, 
32  La.  Ann.  72ft.'* 

The  act  now  under  consideration  has 
but  one  object,  L  e.,  the  creation  of  a  new 
parish,  and  the  legislative  Intent  Is  clear 
that  the  operation  of  the  law  ehonld  depend 
on  its  ratification  by  the  people. 

We  do  not  deem  It  necessary  to  discuss 
the  question  of  the  constitutionaUty  of  the 
coDStltntional  amendment  of  1910,  ratifying 
and  approving  the  provision  of  Act  No.  77 
of  1910,  The  subordinate  issues  involved 
were  correctly  decided  1^  our  learned  Broth- 
er below. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  affirmed;  appellants  to  pay 
costs  of  appeal. 


(180  La.) 
No.  18,867. 

8TATB  «z  reL  HOOKB  et  al.  SANDBRS, 
Governor  (GRAY  et  at,  Interveners). 

(Supreme  Court  of  Loolsiane.   Feb.  26,  1912.) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Booge;  H.  F. 
Bmnot,  Judge. 

Action  by  the  State,  on  the  relation  of  P. 
E.  Moore  and  others,  againet  J.  Y.  Sanders, 
Governor,  in  whidi  J.  G.  Gray  and  others  in- 
tervene. Judgment  fbr  defendants,  and  rela- 
tors appeal.  Affirmed. 

Heinen  ft  Modlaette,  W.  H.  Adams,  A.  L. 
Ponder,  and  R.  H.  Odom,  for  appellants.  Wal- 
ter Guion,  Atty.  Gen.,  and  R.  G.  Pleasant, 
Asst.  Atty.  Qen.,  for  appellee.  McCoy,  Moss 
&  ^ox  and  T.  Arthur  Bdwards,  for  interven- 
ers. 
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LAND,  J.  This  case  Is  on  all  fours  with  the 
case  of  State  ex  reL  Carey  et  aL  v.  J.  T.  San- 
ders, Governor,  07  South.  924,  this  day  decided, 
and,  for  the  reasons  set  forth  in  the  opinion 
banded  down  In  that  case^  the  judgment  below 
is  affirmed;  appellants  to  pay  costs  of  ap- 
peal. 

(180  La.) 
No.  18.008. 

STATE  ex  reLMcMAHON  et  aL  v.  SANDERS, 

Governor  (GRAY  et  aL,  Interveners). 
(Supreme  Oonrt  of  Louisiana.   Feb.  26,  1912.) 

Appeal  from  Twenty-Second  Judicial  District 
Court,  Parish  of  East  Baton  Rouge;  H.  F. 
Brunot,  Judge. 

Action  by  the  State,  on  the  relation  of  J.  E. 
McMahon  and  others,  against  J.  Y.  Sanders, 
Ck>vemor,  In  which  J.  G.  Gray  and  others,  in- 
tervene. Judgment  for  respondents,  and  re- 
lators appeal.  Affirmed. 

Amos  L.  Ponder,  Heinen  ft  Modlsett^  W.  H. 
Adams,  and  R.  H.  Odom,  for  appellants.  Wal- 
ter Gnion,  Atty.  (3en.,  and  B.  Pleasant,  Asst 
Atty.  Gen.,  for  upellee.  McCoy,  Moss  ft  Knox 
and  T.  Arthur  Edwards,  for  interveners. 

LAND,  J.  This  case  is  on  all  fours  with  the 
case  of  State  ex  reL  Carey  et  al.  v.  J.  Y.  San- 
ders, Governor,  57  South.  924,  this  day  decided, 
and,  for  the  reasons  set  fortb  in  the  o^nion 
handed  down  in  that  case,  tbe  judgment  helow 
is  affirmed;  appellants  to  pay  costs  of  appeaL 


(130  La.) 
No.  19J9& 
STATE  V.  WILLIAM. 
(Supreme  Court  of  Louisiana.   Feb.  26, 1912.) 

(BvUabiu      ihB  Court.) 

1.  CannvAL  Law  (|  1163*)— Witnxsskb  (I 
40* )  —  Appeal — Bsview  —  Discasiion  or 
Trial  Coubx. 

A  irise  discretion  is  left  to  tlie  trial  Judge 
hi  dedding  the  competency  of  a  child  of  ten- 
der years  to  testify;  and  where  he  examines 
the  child  and  tests  her  understanding  of  the 
significance  of  an  oath,  and  reaches  the  con- 
clusion that  she  will  be  a  competent  witness* 
his  ruling  will  not  be  set  aside,  Dnless  for 
very  manifest  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ir  3061-3066:  Dec.  Dig.  S 
11SS;«  Witnesses,  Gent  Dig.  H  97*  08;  Dee. 
Dig.  I  4a*] 

2.  Cbabgi  or  Cocm— No  Ebsob. 

The  charge  of  the  trial  court  to  tbe  Juiy 
was  free  from  error,  and  the  Judgment  wiU 
not  be  disturbed. 

Appeal  from  Twenty-Fifth  Judicial  District 
(3ffnrt,  Pariah  of  TangbiataoB;  Robert  S.  El- 
lis, Judge. 

King  William,  alias  King  John,  was  con- 
victed of  assaolt  with  Intent  to  rap^  and 
appeals.  Affirmed. 

T.  M.  Bankston,  M.  J.  Alien,  and  F.  W. 
Sherman,  for  appellant  Walter  Gulon,  Atty. 
Gen.,  and  W.  H.  McClehdon,  Dlst  Atty.  (G. 
A.  Gondran,  of  counsel),  for  the  State. 

BREAUX,  O.  J.  The  grand  Joiors  of  Tva- 
gipahoa  found  a  true  bill  against  King  Wll- 


STATE  T.  WTLUAM 
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Ilam,  alias  Kins  John,  charging  Uiat  on  the 
eth  day  of  Augaat,  1910,  he  made  an  assault 
upon  Lnberta  Lewis,  a  child  under  12  years, 
with  felonious  Intent  of  comnkitttng  rape. 

He  was  tried  and  found  gnll^  as  charged, 
and  recomnsended  to  the  mercy  of  the  court 

A  ipotlon  for  a  new  trial  was  filed,  in 
whldi  several  grounds  were  averred  to  set 
aside  the  verdict,  the  most  Important  of 
which  was  that  the  prosecuting  witness  was 
not  a  competent  witness.  This  Is  the  only 
ground  argued  In  the  brief  of  learned  coun- 
sel for  defendant 

The  motion  for  a  new  trial  was  overruled. 

On  the  25th  day  of  October,  1911,  the  court 
sentenced  him  to  serve  a  term  of  five  years 
In  the  penitentiary. 

Several  bills  of  exceptions  were  reserved. 

[1]  In  the  first  bill  of  exceptions,  the  de- 
fendant, through  hlB  counsel,  urge  that  Ln- 
berta Lewis,  the  prosecuting  witness,  was 
not  a  competent  witness  by  reason  of  her 
not  knowing  the  meaning  of  an  oath,  and 
that  she  was  too  Ignorant  to  testify  on  ac- 
count of  her  tender  years. 

The  court  OTermied  defendant's  objection 
to  this  testimony,  and  ruled  that  she  could 
tesUfy. 

She  vras  examined  as  a  witness  on  her 
Toir  dire  to  test  her  competency;  her  tes- 
timony was  annexed  to  the  bill  of  exceptions. 

The  learned  judge  states  in  one  of  ttie 
bills  of  exceptions  that  sbe  was  seven  to  eight 
years  of  age;  others  thought  that  she  was 
about  six  years  old.  When  qurationed  about 
her  father  and  mother,  she  testified  intel- 
ligently enough.  She  talked  pf  her  father 
and  mother  and  places  to  whidi  she  bad 
been;  her  testimony  about  these  was  clear 
and  sncciuct  enough. 

Questioned  about  the  school  she  had  at- 
tended, she  had  forgotten  the  name  of  her 
teacher.  She  said  that  it  was  some  time 
since  she  had  attended  school ;  she  did  not 
know  how  long  it  was  since  she  left  school. 
She  said  that  her  father  had  taken  her  some 
time  ago  to  Baton  Kouge,  then  to  Pontcha- 
toula,  and  named  persons  at  whose  places 
she  had  stayed.  She  remembered  sugar  cane 
time,  but  at  first  knew  nothing  about  Christ- 
mas, but  said  she  was  in  Tangipaboa  last 
Christmas  and  last  "sugar  cane  time." 
When  asked: 

"How  do  you  know  that?'* 

— her  answer  was: 
"I  got  some  things  Santa  Clans  brought  me.** 

She  failed  to  answer  some  of  the  questions 
that  a  child  of  her  age  should  have  answer- 
ed. Toward  the  end  of  her  testimony,  she 
answered  more  satisfactorily. 

After  counsel  had  examined  her  as  a  wit- 
ness, the  court  asked  her : 

"(J.  If  I  were  to  tell  you,  little  girl,  that  there 
is  a  box  ot  candy  in  this  drawer  [indicating 


(I*. 

drawer  in  his  desk],  and  yon  looked  at  it  and 
did  not  find  one  there,  what  would  that  be? 
A.  A  story. 

Q.  That  would  be  a  storyT 
A.  Yea,  sir. 

Q.  If  I  was  to  tell  you  that  there  was  a  box 
of  candy  in  this  drawer,  and  you  were  to  look 
into  it  and  find  it  there,  what  would  that  be? 

A.  That  would  be  the  truth." 

At  another  time,  asked  what  would  be- 
come of  her  if  sbe  told  a  story  now,  her  an- 
swer was,  "To  the  bad  man." 

Taking  her  answers  together,  we  have  con- 
cluded that  the  trial  judge  did  not  err  in 
permitting  her  to  testify.  She  had  under- 
standing enough  to  be  a  witness  as  to  what 
attempts  had  been  made  on  her  person  Id 
connection  with  the  charge  brought  against 
the  defendant 

Tbis  court  (Justice  Farlange  was  the  or- 
gan), in  a  case  of  the  nature  of  the  case  un- 
der consideration,  but  much  stronger  for  the 
defense  on  the  point  now  before  us,  afllrmM 
the  ruling  of  the  lower  court  A  large  dis- 
cretion Is  left  to  the  Judge  of  the  trial  court 
State  T.  Langford,  45  La.  Ann.  1177-1182, 14 
South.  181,  40  Am.  St  Bep.  277. 

In  State  v.  Richie,  28  La.  Ann.  327.  28 
Am.  Rep.  100,  the  court  held  that  the  Judf» 
must  examine  the  witness  of  tender  years, 
and  his  admission  or  re]ectl<Hi  most  be  de- 
pendent upon  the  sound  discretion  of  the 
Judge. 

The  conclusion  arrived  at  tn  State  t.  Wfl- 
llams.  Ill  La.  181-186,  35  South.  SOS,  wai 
very  similar,  and  a  number  of  decisions 
were  cited  in  support  of  the  views  of  the 

court 

[2]  The  second  bill  of  exceptions  In  the 
case  before  us  for  decision  xelatas  to  the 
chaige  of  the  court 

The  statement  of  the  court  in  the  per 
curiam  fully  Justifies  the  charge  and  leaves 
tbe  defendant  without  good  ground  of  com- 
plaint In  answer  to  the  objection  In  ques- 
tion, the  court  states  that  he  charged  the 
Jury  that  the  date  of  tbe  offense  was  snffl- 
dently  stated.  It  was  proven  that  the  of- 
fense  had  be^  coomiitted  within  a  year  pre- 
vious to  the  filing  of  the  indictment  beyond 
a  reasonable  doubt,  and  added  that  the  Jury 
had  a  right  to  consider  the  time  Intervening 
between  the  alleged  time  of  the  commission 
of  the  ofCmse  and  the  time  of  complaint, 
that  the  charge  fully  covered  the  law. 

There  was  no  error  committed  in  giving 
this  cliarge.  and  the  defense  in  argument 
have  not  attempted  to  axgue  that  there  was 
error. 

No  bill  of  exceptions  was  leseired  to  the 
court's  ruling,  overruling  the  motion  for  a 
new  trial.  It  follows  that  the  grounds  of 
the  motion  are  not  before  us. 

It  only  remains  f or  na  to  afltrm  the  Judg- 
ment 

For  reaaona  stated,  th*  juQginait  la  af- 
firmed. 
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(130  La.) 
No.  19,27a 
DE»TEGBB  T.  W.  G.  TEBAULT  FURNI- 
TURE &  REALTY  CO. 
In  re  FITZPATRICK.  St&te  Tax  CoUector. 
(Sapr«m«  Court  of  Louisluu.  Feb.  26,  1912.) 

fSyllahua  ly  the  Court.} 

1.  GOOBTS  (1 224*)— JUMSDIOnOS  OF  AlIOTTNT. 

Where  Uiere  ta  an  amon&t  to  be  distribut- 
ed, that  amount  ia  the  test  of  jniiadlction,  and 
not  the  reapectlTtt  amotmti  claimed  1^  ered- 
itoK. 

[Ed.  Note.f— Tor  other  caaea,  lee  Conrta, 
Cent.  Dig.  I  617;  Dec:  Dig.  |  m*] 

(Aidiliondl  SyUabu*  by  Editorial  Staff.) 

2.  Ckeiiobau  JI  6*)— When  Lns— Remzdt 
BT  Apfeai<— FBOmSITIOIT. 

Where  relator  haa  a  right  of  appeal,  cer- 
tiorari and  prohibition  are  not  the  proper 
remedies.  « 

[Ed.  Note.— For  other  casea,  aee  Certiorari, 
Cent.  Dig.  |  6;  Dec  Dig.  S  S-*] 

Action  by  George  Denegre  against  the  W.  G. 
Tebanlt  Furniture  &  Realty  Company.  Judg- 
ment for  plaintiff,  and  John  Fltzpatrlck,  Tax 
Collector,  filed  a  motion,  claiming  taxes  due 
the  state.  Motion  made  alMolute  for  taxes 
and  the  State  Tax  CoUector  applied  for  writ 
of  certlorarL  Petition  dismissed. 

Harry  P.  Soeed,  tot  relator.  H.  H,  Cbaffe, 
for  clvU  sheriff. 

BREAUX.  C.  J.  No  Jurisdiction  ratlone 
materlse. 

Orer  $4,000  are  claimed  by  plaintiff,  secur- 
ed by  a  lessor's  lien  and  privilege. 

The  whole  of  defendant's  property  was  as- 
sessed at  fl2,S0O.  His  stock  in  trade  was 
sold  for  Sl.298.16.  This  price  Is  In  the 
bands  of  the  sheriff.  This  propor^  was  ap- 
praised at  f 10,000. 

The  tax  collector  filed  a  motion,  In  which 
be  claimed  the  taxes  dne  to  the  state. 

The  Judge  a  quo  rendered  Judgment,  In 
which  he  made  the  motion  absolute  for  the 
taxes  to  be  paid  on  the  $1,292.90. 

Whereupon  counsel  for  the  state  tax  col- 
lector petitioned  this  court  for  a  writ  of  cer- 
tiorari. 

The  issues  are  before  us  on  the  application 
for  a  writ  of  certiorari. 

The  question  to  be  decided  la  whether  the 
amount  of  the  taxes  is  dne  on  $12,500  or  on 
$1,292.90. 

The  amouDt  in  the  bands  of  the  sheriff 
to  be  distributed  Is  over  $100. 

The  Supreme  Court's  Jurisdiction  extends 
to  ail  cases  where  the  matter  in  dispute  or 
tlie  fund  to  be  distributed  exceeds  $2,000 
(whatever  mav  he  the  amount  therein  claim- 
ed) are  the  words  of  the  Constitution.  (Ital- 
ics onrs.) 

Tlie  Court  of  Appeal  has  Jurisdiction  when 
the  matter  in  dispute  or  the  fund  to  be  dis- 
tributed sbaU  exceed  $100. 

Moreorer,  tbe  amount  dalmed  by  flke  state 
is  over  $100,  if  we  take  into  account  the 


different  amounts  which  make  up  the  claim 
of  the  state,  as  shown  by  the  testimony. 

[1]  But  to  this  we  do  not  attach  tbe  least 
importance;  for,  even  If  the  amount  claimed 
la  less  than  $100,  the  amount  to  be  distrib- 
uted Is  the  test  of  jurisdiction. 

The  Court  of  Appeal  has  Jurisdiction. 

[2]  This  court  has  agaliT  and  again  decid- 
ed that  If  the  relator  has  a  right  of  appeal 
certiorari  and  prohibition  are  not  the  reme- 
dies ip  the  case.  State  ex  rel.  Jaubert  Bros. 
T.  Judge,  Its  La.  1,  36  South.  86S. 

The  parties  are  left  to  their  remedy  be- 
fore the  tribunal  having  appellate  Jurladic- 
tlon. 

The  writ  nisi  Is  recalled  and  discharged; 
relator's  demand  is  denied  as  in  tbe  case  of 
nonsuit,  and  its  petition  is  dismissed. 


(130  La.) 
Na  18,878. 
UOSS  et  al.     DROST  et  aL 
(Supreme  Court  of  Louisiana.   Feb.  26, 1912.) 

(ayllabu*  bv  the  Oowrt.) 

1.  Pi^KADiifo  (I  8*)— Facts  ob  Gorclubiohb— 

Fbaud. 

Where  an  laane  haa  been  preaeated  and 
aettled  by  a  Judgment,  one  aeeking  to  escape 
tbe  effect  of  that  judgment  by  alleging  that  it 
waa  obtained  by  fraud  and  lU  practices  must 
specifically  allege  the  acts  that  conatitnte  the 
fraud  and  ill  practicea,  as  there  Is  a  preanmp- 
tion  In  favor  of  the  validity  of  a  judgment;- 
and  facta  negativing  this  presumption  ahould 
be  alleged  and  proved. 

[Ed.  Note.-^For  other  casea,  aee  Pleading, 
Cent  Dig.  II  12-28%;  Dec;  Dig.  |  8;*  Fraud, 
Cent  Dig.  |  87.] 

2.  BOUKDABIES    (I  27*)— ACTIDN  TO  ESTAB- 
LISH. 

Where  a  plaintiff  complaina  that  the  judg- 
ment in  a  former  suit,  vherein  he  waa  a  party, 
ordered  tbe  fixing  of  a  boundary  line  between 
tracts  that  are  not  adjacent  he  cannot  aeek  In 
another  suit  to  have  the  correct  line  eatablished 
between  hia  land  and  tiuit  of  defendant  aa,  the 
tracts  not  beiiv  adjacent,  tiiere  can  be  no 
boundary  line. 

[Ed.  Note.~ror  other  cases,  see  Boundaries, 
Cent  Dig.  1 143;  Dee.  Dig.  |  27.*] 

3.  JuDoicBNT  (I  460*)— Sun  to  Vacatb— 
Gboundb — FLKADinO. 

Plaintiff  ahonld  have  pleaded  In  the  former 
suit  to  fix  the  boundary  line  that  the  tracts 
were  not  adjacent,  and^  not  having  alleged  in 
the  present  suit  that  it  la  only  since  the  former 
judgment  that  he  has  discovered  that  the  tracta 
were  not  adjacent,  thia  court  will  not  dlaturh 
the  former  Judgment 

[Ed.  Note.— For  other  caaea,  aee  Judgment 
Cent  Dig.  IS  879-891;  Dec.  Dir  1  460.*] 

4.  JODGHXNT  (I  405*)— Vacatiom— Gbouhdb. 

It  is  only  when  parties  have  used  due  dili- 
gence In  defease  of  their  rights,  and  by  the 
exercise  of  such  diligence  have  not  been  able 
to  correctly  tscertain  their  rights,  that  this 
court  will  revive  issues  once  closed  by  a  judg- 
ment; and,  if  there  waa  any  reason  miy  plain- 
tiff waa  not  able  to  present  a  complete  defense 
to  the  former  ault  this  reaaon  ahould  have 
been  alleged. 

[Eld.  Note.— For  other  cases,  aee  Judgment 
Cent.  Dig.  18  766,  767;  Dec.  Dig.  f  40B.*] 
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Aroeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Oalcaslea;  Winston  Over- 
ton, Judge. 

Action  by  Mary  A.  Moss  and  others  against 
Jobn  Drost  and  others.  Judgment  for  de- 
fendants, and  plalntUTs  appeal.  Affirmed. 

B.  L.  Beldoi,  for  aroints.  Pnjo  &  Moss, 
for  appellees. 

BREAUXt  0.  J.  Plaintiffs  complal9  of  a 
bohndary  line  as  fixed  heretofore  la  another 
suit.  The  differences  hare  ariaen  owing, 
they  all^^  to  an  erroneons  surrey  made  in 
accordance  with  an  order  of  the  court  In 
proceedings  In  a  sntt  to  whidi  they  special- 
ly refer  in  their  petition,  and  In  which  the 
Ju^cment  la  assailed.  Plalntlfls  represent 
that  the  judgment,  the  legality  of  which 
they  question,  vras  obtained  by  ill  practice 
and  fraud,  and  that  in  consequence  the  bound- 
ary line  is  not  correct  Tbey  aret  that  a 
new  surr^  should  be  ordered  to  establish 
the  true  boundary. 

The  defendants  were  defendants  in  the 
former  suit  In  which  the  Judgment  In'qneR- 
tlOD  was  rendered. 

Defendants  take  issue  with  plaintllTB,  and 
urge  that  plaintiffs  liaTe  no  cause  of  action, 
and  that,  furthermore,  all  the  parties  to  the 
Judgment  plaintiffs  seek  to  have  annulled 
are  not  parties  to  ttiis  present  sidt;  that  the 
tracts  of  land,  the  dividing  line  of  which 
plaintiff  seeks  to  have  dianged  and  re-estab- 
lished, are  not  adjacent  one  to  the  other. 

John  A.  Moss,  one  of  the  defendants,  liled 
a  plea  of  vagnoiess,  and  further  averred 
that  he  was  without  interest  in  tlds  Utlga* 
tlon,  and  adeed  that  the  suit  be  dismissed  as 
to  him. 

The  court  sustained  the  plea  of  no  cause 
of  action,  and  dismissed  the  suit 

Have  plaintiffs  good  ground  to  have  the 
■alt  dismissed?  Tlie  answer  Is,  it  is  not 
^thln  tbe  terms  of  the  Code  of  Practice, 
art  607. 

[1]  As  to  plataktiffa*  allegatlou  that  the 
Judgment  was  obtained  by  fraud  and  lU 
practice,  the  boundary  was  settled  in  a 
former  suit  It  cannot  be  assailed  success- 
fully, unless  it  be  alleged  in  what  req;>ect 
there  was  fraud  and  111  practice.  The  pre- 
sumption is  that  the  Judgment  was  regularly 
obtained.  To  overcome  that  presumption, 
the  particular  acts  of  fraud  and  ill  practice, 
should  have  been  allied. 

[2]  Another  fatal  objection  is  plalntUXs  al- 
lege that  tbe  defendant  Drost  was  not  and 
is  not  the  owner  of  the  adjacent  land.  If 
that  be  true.  It  would  be  extremely  dltlicult, 
if  not.  Impossible,  to  establish  boundary  lines 
between  two  tracts  of  land.  If  they  are  not 
adjacent.  It  occurs  to  us  that  the  defense 
that  they  were  not  adjacent  should  have 
been  alleged,  if  it  had  any  merit.  It  has  not 
In  the  first  suit  But,  in  any  event  wheth- 
er alleged  in  the  first  suit  or  in  this  suit  it 


does  not  appearfthat  It  Is  possible  to  fix  the 
boundary  line  between  two  bodies  of  land 
that  are  not  adjacent  to  each  other. 

[S,  4]  Another  objection  which  plalntUfs 
have  failed  to  meet  is  that  they  have  not  al- 
leged that  they  discovered  that  the  two  tracts 
were  not  adjacent  to  each  other  since  tbe 
former  suit  was  instituted.  Plaintiffs  have 
not  been  soffldently  diligent  to  enable  them 
to  maintain  this  action.  Want  of  due  dili- 
gence is  fatal  to  the  right  to  reopen  isane* 
settled  by  a  Judgment.  ■  This  principle  was 
laid  down  In  each  of  the  following  decisions: 
Norrls  V.  Frlstoe,  Administrator.  8  La.  Ann. 
646;  Lanfear  v.  Mestler,  18  La.  Ann.  4vn,  8S 
Am.  Dec.  658;  Ferry  v.  Rue,  81  La.  Ann. 
288. 

They  might  have  presented  all  thpir 
groun%  of  defense  in  the  former  suit  If 
there  was  any  cause  preventing  them  from 
presenting  a  complete  defense  in  the  former 
suit,  it  is  not  here  alleged. 

The  district  court  correctly  maintained 
the  plea  of  no  cause  -at  action. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgmmt  is  affirmed. 


(130  La.) 
No.  18,722. 

FntST  NAT.  BANK  OF  ABOADIA  t.  JOHN- 
SON et  aL 

(Sopreme  Court  of  Lonlsiana.    Feb.  12,  1912. 
Rehearing  Denied  March  11,  1912.) 

fSvUabut  «y  Editorial  Btaf.) 

1.  APPKABANCE  (i  9«)  —  NONBESIDBRT  D*- 

IBHDAHTB— Bonding  Attachment. 

Where  wmresidents,  proceeded  agaioBt 
through  a  curator  and  by  attachment  bonded 
the  attachment,  they  thereby  appeared  sod 
anbmltted  themselves  to  the  coort's  jorUdic- 
tion,  though  tliey  attempted  to  limit  audi  ap- 
pearance to  the  wde  purpose  of  b(»dtaic  tbe 
attachment 

^Id.  Noto^For  other  caaes,  see  AppeanuBce, 
Cent  Dig.  H  42-52;  Dec  Dig.  %9fi\ 

2.  Appeabance  (S  19*)— Want  or  JiraiSDic- 

TION — DsFEOnVE  PBOCESS. 

A  defendant,  without  subjectins  Uniaelf  to 
the  Jurisdiction  of  tiie  court  may  upear  aod 
ask  to  be  excused  from  answeiiag  ue  salt  or 

he  may  decline  to  appear,  either  because  tbe 
coort  bas  no  JnrisdictiOD,  or  becaase  the  pro- 
cess for  bringing  him  into  court  is  insnfllCMit. 
or  he  may  appear  to  remove  the  suit  to  the 
federal  court;  but  he  may  not  apply  for  any 
other  relief,  without  sabmitting  himself  to  the 
court's  jurisdiction. 

[Ed.  Note.— For  other  casea,  see  Appearasce, 
Cent.  Dig.  S|  79-90;  Dec  Dig.  i  19.*] 

3.  Fbauds,  Statute  or  (8  17*)  — Debt  or 
Thibd  Pebsoh— Pabol  Evidence. 

Civ.  Code,  art  2278,  prodding  that  parol 
evidence  shall  not  be  received  to  prove  any 
promise  to  pay  the  debt  of  a  third  person,  did 
not  justify  the  exclasion  of  parol  evidebce  to 
prove  an  agent's  aothority  to  indorse  a  note 
for  defendant  mill  company,  thereby  establish- 
ing that  the  debt  was  that  of  the  mul  company, 
and  not  of  a  third  person. 

[Ed.  Note.— For  other  cases,  see  Frauds. 
Statute  of.  Cent.  Dig.  |  IB;  Dec  Dig.  |  17.*: 
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4.  COKPORATZONB    (|    432*)  —  AUTHOBITT  OF 
AGBnT—lKDOBSKmRT  OF  NOTE. 

Bvidenee  M4  to  warrant  a  finding  that 
the  agent  of  defandant  mill  company  had  au- 
thority to  indorse  a  note  to  plaintiff  bank,  exe- 
cuted by  one  of  the  memben  of  the  company 
for  money  borrowed  to  pay  for  the  maker's 
interest  In  the  company,  ao  as  to  render  the 
company  liable  thereon  aa  indoner. 

tE3d.  Note.— For  other  caeee,  aee  Corpora- 
Hona,  Cent  Dig.  H  1717,  1718,  1724,  1726- 
1737, 1748,  1762;  Dec  Dig.  |  432.*] 

Appeal  from  Third  Judicial  District  Conrt, 
Parish  of  BlenTllle ;  B.  F.  Edwards,  Judge. 

Action  by  the  First  National  Bank  of  Ar- 
cadia against  Charles  F.  Jobnaon  and  oth- 
en.  Judgment  for  plaintiff,  and  defoidants 
aiveel.  Affirmed. 

Blancbard  ft  Barret  &  Smith  and  Bamette, 
Koberts  ft  QofF,  fbr  appellants.  Stabbs,  Rna- 
■ell  ft  Thena  and  Wlmbwly  ft  Beeves,  for 
appedlea 

PROVOSTT,  J.  In  these  two  consolidated 
salts,  plaintUt  se^  to  hold  the  Arcadia  Plan- 
ing Mill  Company  responsible  pn  a  note  made 
to  Its  ordw  and  bearing  Its  indorsement 
The  maker  of  the  note  Is  J.  A.  Gleat^  who 
Is  also  made  defendant,  and  does  not  deny 
his  liability.  The  note  was  accepted  and  In- 
dorsed for  the  company  by  W.  F.  Nelson,  who 
also  indorsed  It  indlTidnally,  and  is  a  defoid- 
ant  In  the  suit,  and  does  not  deny  hla  liabil- 
ity. Judgment  la  asbed  also  in  solldo  against 
the  moubera  of  said  company,  namely.  C>  F. 
jotmsDn,  A.  B.  Bollnger,  and  Dalt  Young. 
Their  defaise,  like  that  of  the  company,  la 
that  the  said  company  never  had  any  con- 
nection whatever  with  said  note,  which  was 
improperly  made  payable  to  it,  and  was  in- 
dorsed for  It  by  Nelson  without  authority. 

[1,  2]  The  said  company  and  its  members 
are  nonresidents,  and  were  proceeded  against 
throngh  a  curator  ad  hoc  and  by  attachment 
They  bonded  the  attachment;  and  the  first 
question  which  arises  in  the  case  Is  as  to 
whether  they  thereby  accepted  the  jarlsdlctlon 
of  the  conrt  and  made  thraoadves  parties  to 
the  suit  The  affirmative  has  been  several 
times  decided.  Holllngsworth  r.  Atkins,  46 
La.  Ann.  820, 16  South.  77;  Williams  t.  Oilke- 
Don-Sloes  Ob.,  45  La.  Ann.  1013.  13  South. 
394 ;  Sncoesaitm  of  Banmgarden,  35  Ia.  Ann. 
180;  Bathbone  Ship  London,  6  La.  Ann. 
480;  a  P.  269.  In  their  petition  for  the 
bonding  of  the  attachm«it  the  defendants 
expressly  reserved  their  right  to  except  to 
the  jarlsdlctlon  of  the  court  and  to  the  cita- 
tion, and  declared  that  they  appeared  In  no 
way,  except  fbr  the  sole  purpose  of  bonding 
the  attachment;  and  they  now  contend  that 
this  special  reservation  differentiates  this 
case  from  the  foregoing  decisions.  The  rule 
Is  that  an  appearance  to  the  suit,  except  for 
the  purpose  of  objecting  to  the  Jurisdiction, 
or  to  the  process  or  citation,  subjects  defend- 
ant to  the  Jurisdiction  of  the  court.  A  de- 
fendant may,  vrlthont  subjecting  himself  to 
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the  Jurisdiction  of  the  court  come  in  and 
ask  to  be  dispensed  from  answering  the  suit 
or,  In  other  words,  decline  to  appear,  either 
because  the  court  has  no  jurisdiction,  or  be- 
cause the  process  for  bringing  him  into  court 
has  been  fbulty,  and  therefore  Insufficient; 
and  he  may  also  ask  for  the  removal  of  the 
suit  from  the  state  to  the  federal  court ;  but 
he  cannot,  without  subjecting  himself  to  the 
Jurisdiction  of  the  court,  apply  for  any  other 
relief  than.  this.  The  property  stands  In  the 
court  as  his  representative  In  his  absence; 
if  he  comes  In  and  withdraws  the  property 
and  puts  himself  In  its  place,  he  must  be 
considered  ag  being  In  court  for  all  the  pur- 
poses of  the  suit. 

The  note  sued  on  was  executed  under  the 
following  circumstances :  A  sawmill  and 
planing  plant  and  appnrtenant  timber  lands 
were  advertised  to  be  sold  at  judicial  sale  at 
Arcadia  In  this  state.  The  Union  Mill  ft  Lum- 
ber Company  of  St  Louis,  Mo.,  composed  of 
the  same  Johnson,  Bollnger,  and  Young 
above  named  as  composing  the  Arcadia  Plan- 
ing Mill  Company,  directed  W.  F.  Nelson,  its 
Louisiana  agent  at  Shreveport  (the  same  who 
indorsed  the  note  sued  <m),  to  go  to  Arcadia 
and  see  about  purchasing  at  the  sale,  and 
making  arrangements  for  procuring  locally 
the  necessary  funds.  Nelson  testified  that 
his  Instructions  included  a  special  Instruction 
to  make  the  purchase  jointly  with  J,  A. 
Cleaton.  Johnson,  who  gave  the  Instmctlona, 
testified  that  they  were  to  get  "some  one 
who  was  In  close  touch  with  the  Interest 
in  this  section"  to  take  a  one-third  Interest 
He  makes  no  mention  of  Cleaton.  The  sale 
was  advertised  to  take  place  on  Saturday, 
December  12,  1908.  On  the  preceding  day, 
Xelson  had  an  interview  with  L.  M.  Tooke, 
cashier  of  the  plaintiff  bank,  which  la  the 
local  bank.  As  to  what  was  said  at  this  In- 
terview, Nelson  and  Tooke  disagree.  Nelson 
says  that  Tooke  agreed  to  let  the  Union  Bflll 
ft  Lumber  Ccnnpany  have  two-tbirds  of  what- 
ever amount  might  be  necessary  for  buying 
the  proper^,  and  to  accept  its  unsecured 
note  for  the  loan,  and  also  to  let  Cleattm 
have  the  money  necessary  to  buy  one-third, 
and  to  aceepl  hla  unsecured  note  for  the 
amount;  that  Tooke'a  Identical  words  were 
that— 

"be  would  let  Cleaton  have  the  money  and  not 
be  hard  on  him;  he  could  arrange  for  It  there.** 

Tooke  testifies  that  he  agreed  to  let  the 
Union  Lumber  Company,  which  he  knew  to 
be  a  large,  strong  concern,  have  on  Its  note 
whatever  amount  It  might  need  for  purchas- 
ing the  plant;  and  that  nothing  whatever 
was  said  about  Cleaton.  In  a  letter  address- 
ed to  Tooke,  under  date  of  December  19, 
1908,  seven  days  after  the  sale.  Nelson  says : 

"The  St.  Louis  office  instructed  me  not  to 
take  in  any  partners  that  could  not  arrange 
for  their  own  funds." 
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In  this  same  letter,  he  saTS : 

"Yon  will  recall  that  the  writer  had  an  onder- 
standing  with  yon  about  Hr.  Gleaton's  paper 
that  day  I  was  In  Arcadia  to  bid  on  this  prop- 
erty,  which  waa  December  12th,  and  you  itated 
that  roa  would  let  hfm  have  this  money  and 
would  not  be  tiard  ml  him  about  the  inaorae- 
menL" 

Tooke  does  not  deny  that  on  the  day  of 
the  sale  he  agreed  with  Nelson  to  let  Gleaton 
haTe  the  money*  but  says  that  what  he  told 
him  was  that  be  would  not  be  too  hard  on 
Oleaton  about  securing  the  loan — 

"That  he  gnessed  that  Cleaton  had  some  good 
collateral  that  be  could  secure  the  paper  with, 
or  give  good  Indorsement" 

NelflOB  and  Oleaton  both  Ud  at  the  auc- 
tion, whethw  In  otmcert  or  In  opposition  to 
eadi  other  Is  not  ascertainable  from  the 
record.  The  property  waa  adjudicated  to  one 
Uerrltt;  and  both  Nelsoh  and  Cleaton  board- 
ed the  train  to  leave.  As  the  train  was 
moving  off,  th^y  were  Informed  that  Merrltt 
was  nnable  to  comply  wfth  thfi  bid,  and  that 
the  propOTty  wonld  be  again  auctioned  on 
the  same  day.  At  Gibbsland,  which  was,  we 
understand,  the  first  stop  of  the  train,  Nel- 
son got  ott,  and  tel^boned  to  Tooke  with  re- 
gard to  bidding  at  this  second  crying.  He 
testifies  that  his  InstmctlonB  were  to  bid  in 
the  property  in  the  proportion  of  two-thirds 
to  the  Union  Ulll  ft  Lumber  Company  and 
one-third  to  Cleaton.  Cleaton  testifies  that 
be  also  telephoned  to  tbe  same  effect  Tooke 
testifies  tbat  Nelson  alone  telephcmed  him, 
and  that  the  Instractions  were  to  buy  for  the 
Union  Mill  ft  lumber  Company.  Seroral  wit 
nesses  tesUfled  that  he  announced  at  the  sale 
that  he  was  buying  for  that  company,  under 
instructions  from  Nelson  over  the  telephone, 
and  that  he  blmsMf  Incurred  no  responsibil- 
ity whatever  In  the  matter.  The  adjudica- 
tion was  made  to  the  Union  Mill  &  Eiimiber 
Company  for  96,520.  On  the  following  Wed- 
nesday, Nelson  returned  to  Arcadia  and  cans* 
ed  the  deed  of  sale  to  be  made  In  favor  of 
the  Arcadia  Planing  Mill  Company.  Tbe 
Arcadia  Planing  Mill  Company  was  a  new 
partnership,  entered  into  for  the  purpose  of 
taking  and  operating  the  sawmill  and  plan- 
ing plant,  and  was  composed  of  Cleaton  and 
of  the  same  three  persons  composing  the  Un- 
ion Mill  &  Lumber  Company,  namely,  John- 
son, BoUnger,  and  Young.  Nelson  went  to 
the  plaintiff  bank  and  executed  in  its  favor 
tbe  note  of  the  Union  Mill  ft  Lumber  com- 
pany for  $3,680,  being  two-thirds  of  the  price 
of  the  sale.  It  was  agreed  that  this  note 
should  be  exchanged  later  for  another,  sign- 
ed by  the  8t  Louis  office.  The  bank  paid 
the  $3,680  to  tbe  officer  who  bad  made  the 
sale,  and  Nelson  returned  to  Shreveport 
Two  days  later,  the  bank  having  refused  to 
accept  Cleaton's  note  for  tbe  remainder  of 
tbe  purchase  price,  $1,840,  without  security 
of  some  kind,  tbe  note  was  forwarded  to  Nd- 
son  at  Shreveport  for  him  to  indorse  for  the 


Union  Mill  ft  Lumber  Company.  This  Nel- 
son refused  to  do,  and  returned  the  note  In  a 
letter,  in  which  he  said  that  he  had  already 
told  Tooke  that  he  had  no  instructions  from 
the  St  Louis  office  to  Indorse  for  Cleaton, 
and  that  he  (Tooke)  had  promised  not  to  be 
hard  on  Cleaton  about  Indors^enta.  Tooke 
mailed  the  note  back  to  Nelson,  saying  that 
he  could  not  let  Gleaton  have  tlie  money 
without  security,  and  that  tlie  note  had  been 
sent  to  Mm  for  Indorsement,  because  Cleaton 
bad  said  that  Nelson's  company  would  in- 
dorse for  him.  Other  letters  passed  between 
the  parties.  In  one  of  them  Nelson  says  to 
Tooke: 

"I  have  bad  another  talk  with  Cleaton.  He 
la  willing  to  give  the  Intereat  be  has  purchased 
in  this  property  as  security  for  the  loan." 

This  was  not  satisfactory  to  Tooke,  and. 
on  January  9,  1900,  Nelson  came  again  to 
Arcadia.  How  to  arrange  the  matter  was 
discussed  by  the  parties,  and  the  plan  was 
adopted  of  Cleaton  executing  the  note  sued 
on  in  favor  of  the  Arcadia  Planing  Mill  Com- 
pany, and  of  Nelson,  acting  as  tlie  agent  of 
the  company.  Indorsing  it  over  to  the  plain- 
tiff bank,  and  also  Indorsing  It  Individually. 
The  bank  then  paid  the  amount  of  the  note 
to  the  officer  making  the  sale. 

[S,  4]  Tfarongbottt  tbe  offering  of  evldoic^ 
objection  was  made  to  the  admission  of  any 
parol  evidence  to  prove  authority  on  the  part 
of  Nelson  to  indorse  for  the  Arcadia  Planing 
Mill  Company.  The  objection  being  founded 
on  article  2278,  C  C,  to  the  effect  that  "pa- 
rol evidence  shall  not  be  received  to  prove 
any  promise  to  pay  tbe  debt  of  a  third  per- 
son. But  the  debt  sued  on  Is  not  tbe  debt 
of  a  third  person.  It  Is  that  of  the  Arcadia 
Planing  Mill  Company.  Tooke  never  consented 
to  accept  Gleaton  as  sole  debtor  on  the  note^ 
and  never  In  point  of  Act  did  so,  and  never 
let  Cleaton  have  the  money,  '^lat  he  did 
was  to  purchase  ftom  the  Arcadia  Planing 
Mill  Company  the  note  of  Cneaton,andlettha 
company  have  the  money.  And  tbe  qaestloB 
is,  not  as  to  whetber  Nelson  had  autlunlty  to 
indorse  for  a  third  person,  bat  whether  he^ 
or  he  and  CSeatxni  together,  had  aotbOTity  te 
represent  the  An»dla  Planins  Ulll  Conqia- 
ny  in  the  transaction  hy  whidi  the  said  note 
was  executed  and  transferred  in  tbe  manner 
stated.  We  think  that  the  record  leavea  no 
donbt  whatever  on  that  score.  Tlie  Arcadia 
Planing  Mill  Company  was  a  subsidiary 
company  to  tbe  Union  Mill  ft  Lumber  Com- 
pany; the  members  were  the  same,  plus 
Oleaton.  And  Nelson  was  the  Louisiana  rep- 
resentative of  the  Union  Mill  ft  Lumber  Com- 
pany, or  of  its  members,  with  apparently 
very  extensive  powers.  Under  his  goieral 
anthorlty,  be  stored  Into  important  con- 
tracts. As  has  been  seen,  be  represented 
said  company  In  the  purcluisa  of  this  saw- 
mill and  planing  plant;  the  important  point 
as  to  price  being  left  to  his  good  Jodgmeot, 
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witb  fun  powers  to  make  amu^ementi  for 
procuring  tbe  oeceasary  fimds  locally.  In 
80  dolngf  he  executed  a  note  tot  said  compa- 
ny. It  WBB  he  who  acted  for  the  saU  com- 
pany in  formlns  the  partnership  with  deaton. 
It  was  he  who  gate  the  name  of  Ar- 
cadia Planing  Mill  Ganpany  to  this  partner- 
ship. It  was  he  who  eeiected  and  appointed 
a  manager  for  the  affairs  of  thla  partnership, 
without  even,  as  fiur  as  the  record  diowi,< 
consulting  Cleaton,  and  fixed  the  amount  of 
this  manager's  salary.  In  accrediting  this 
manager  to  the  plaintiff  bank,  he  wrote: 

"Mr.  J.  W.  York  went  over  this  morning  to 
take  charge  of  the  Arcadia  Planing  Mill  for 
US,  aad  be  baa  full  aatboritr  to  represoit  na 
in  the  managemeDt  of  the  plant  in  nla  hands. 
He  ia  authorized  to  sign  checks,  Indorse  paper 
and  execute  any  neceaaary  wntinga.  I  have 
full  authority  peraonallr  to  aign  this  letter; 
but  if  you  wiah  the  lame  in  writing  from  our 
Mr.  Jolmaon  of  St.  Louia,  adviae  me  flrat  what 
is  wanted  and  I  win  take  tbe  matter  up  with 
the  St.  Louis  office.  This  however  Is  nnnecea- 
saij." 

This  letter  Is  written  ^from  Shreveport  as 
of  date  January  14,  190^  and  Is  signed  "TTn- 
len  MUl  and  Lumber  Company,  per  W.  F. 
2\'el8on."  True  this  was  several  days  after 
the  note  sued  on  had  been  transferred  to 
tbe  plaintltt  bank,  but  it  shows  what  au- 
thority Nelson -had  to  represent  the  St.  Louis 
members  of  tbe  Arcadia  Planing  Mill  Com- 
pany in  organizing  that  company  and  start- 
ing It  in  business.  And  a  neceesary  step  in 
that  connection  was  to  pay  for  the  sawmill 
and  planing  plant  which  had  been  adjudicated 
to  bis  St.  Louis  principals;  and  this  to  the 
extent  of  one-third  was  done  by  accepting 
Cleaton's  note  and  transferring  it  to  the 
plaintiff  bank  in  the  manner  stated. 

Kelson  and  Cleaton  testify  that  this  note 
was  thus  executed  and  transfwed  under  an 
understanding  with  Tooke  that  the  Arcadia 
Planing  Mill  Company  was  to  be  a  party 
merely  as  a  matter  of  form;  that  the  note 
should  be  considered  to  be  that  of  Cleaton  to 
the  bank,  and  Cleaton  and  Nelson  personally 
be  alone  responsible  on  It;  that  the  Arcadia 
Planing  Hill  Company  was  not  to  be  respon- 
sible on  it.  and  that  the  shape  in  which  we 
see  it  was  glren  to  it  at  the  suggestion  of 
Tooke,  who  said  that  an  indorsement  of  some 
kind  was  necessary,  In  order  to  square  bim 
with  tbe  national  banking  laws,  and  who 
said,  further,  that  the  Indoraer  would  have 
to  be  apparently  good,  in  order  to  square 
him  with  the  board  of  directors  of  his  bank, 
and  that  Mdson  would  not  answer  for  this 
purpose  SB  he  was  pecuniarily  Irresponsible; 
that  tills  plan  was  carried  out  after  Nelson 
bad  positively  Informed  Tooke  that  he 
bad  no  authority  to  sign  for  the  Arcadia 
Planing  Company.  Tooke  and  the  bookkeep- 
er of  the  bank.  In  whose  presence  the  trans- 
action was  agreed  to,  testify  that  there  was 
no  stunh  understanding,  and  that  Nelson  did 
aot  disdaim  authority  to  sign  for  the  Ar^ 


cadla  Planing  Mill  Company.  We  readily 
give  greater  credence  to  the  latter  witnesses, 
first,  because  the  trial  Judge  did  so;  and, 
secondly,  because  tbe  probabilities  are  all 
on  that  side.  It  Is  utterly  improbable  that 
Took^  the  in^«<>g<Tig  officer  of  a  banl^  would 
have  consented  to  take  Cleaton's  unsecured 
note  after  having  repeatedly  and  positively 
refused  to  do  so,  although  strongly  urged— 
we  may  say  begged — to  do  so,  and  after  hav- 
ing refused  to  acc^  the  pledge  or  transfer 
of  Cleaton's  one-third  interest  in  the  com* 
pany  as  such  security.  Moreover,  soma  dis- 
credit is  thrown  upon  the  testimony  of  Nel* 
son  by  its  inconsistency  with  his  letter  of 
December  19,  1908,  transcribed  supra,  and 
with  the  testimony  of  Johnson.  In  thla  tes- 
timony, he  denies  ttiat  in  the  conversation 
in  which  Tooke  agreed  to  make  the  loan  to 
Cleaton  anything  was  said  about  indorse- 
ment He  undertakes  to  give  Tooke's  exact 
words,  in  order  to  show  that  tbe  word  "In- 
dorsement" was  not  spoken ;  and  yet  in  his 
said  letter  he  reminds  Tooke  that  be  had 
promised  In  this  same  conversation  not  to 
be  hard  upon  Cleaton  about  "indorsement" 
He  testifies  positively  -  that  his  Instructions 
from  Johnson  were  to  form  a  partnership 
with  Cleaton;  whereas,  Johnson  says  that 
tbe  instructions  were  to  "get  some  one  who 
was  in  dose  touch  with  this  section."  And 
some  discredit  is  thrown,  also,  upon  tbe  tes- 
timony of  Cleaton.  He  went  to  St.  Louis 
and  transferred  his  one-third  interest  in 
the  Arcadia  Planing  Mill  Company  to  bis 
associates.  At  bis  return,  be  told  several 
persons  that  the  consideration  of  the  trans- 
fer had  been  his  liberation  from  tbe  note 
now  sued  on,  and  the  assumption  by  his  as- 
sociates of  all  liability  on  the  note;  where- 
as, he  testified  In  this  case  that  the  con- 
sideration of  said  transfer  had  been  bis 
share  of  tbe  losses  sustained  by  tbe  partner- 
ship. 

Johnson  testified  that  tbe  first  knowle^^ 
he  bad  of  said  note  having  been  executed 
was  when  he  received  notice  of  Its  protest 
But  In  that  statement  be  la  contradicted  by 
one  of  his  own  letters. 

After  tbe  Union  Mill  &  Lumber  Company 
had  been  made  adjudicatee  of  the  sawmill 
and  planing  plant,  and  bad  paid  two-thirds 
of  the  price.  Nelson,  Its  agent,  found  blms^ 
In  tbe  awkward  posltloo  of  having  to  do 
something  to  pay  for  tbe  remalniog  one- 
third,  and  thereby  secure  control  of  the 
plant,  so  as  to  set  the  partnership  agoing. 
This  be  did  by  the  execution  and  transfer 
of  this  not&  The  transaction  was  there- 
fore in  due  course  of  the  partnership  busi- 
ness. Nelson  r^resented  the  St  Louis  nwn- 
beca,  and  COeaton,  tbe  remaining  partner, 
acted  for  himself. 

Aa  Just  stated,  Cleaton  made  a  transfer  of 
hla  one-third  interest  In  the  partoerah^  to 
his  St  Louis  associates.  The  consideration 
of  the  transfer  was  $1,840,  the  exact  amount 


Digitized  by  Google 


934 


87  SOUTHERN  BBPORTBB 


(U. 


of  the  note,  cent  for  eoit  Wbait  Iw  eame 
bade,  li«  told  sOTaral  penona  that  he  had 
traDafored  hla  aald  Interest  In  conaideration 
of  hla  aaid  partnera  agreelnff  to  hold  him 
liarmteaa  on  the  note.  He  and  Johnson  tm- 
tlfled  that  the  consideration  of  Qie  tranafw 
was  Cleaton's  ahare  of  the  losses  In  the 
business  of  the  Ann;  and  ia  that  statement 
they  are  corroborated  fay  a  lady  stenogra- 
pher In  the  St  Louis  office,  who  testified 
that  she  heard  their  conversation,  and  that 
the  consideration  of  the  transfer  was  Clea- 
ton's share  of  the  losses  sustained  by  the 
partnership.  In  a  sense,  the  debt  represent- 
ed by  this  note  constituted  a  part  of  the 
losses.  If  losses  there  were,  and  we  can  read- 
ily understand  that,  from  simply  hearing  a 
conversation  between  the  two  men,  this  lady 
may  bare  gathered  from  It  the  meaning 
which  she  testifies  to.  But  from  the  fact 
of  the  transfer  having  been  made  for  the 
exact  amount  of  the  note,  and  from  the 
statements  made  by  Cleaton  on  his  return, 
and,  In  fact,  from  all  the  circumstances  of 
the  case,  the  inference  Is  irresistible  that 
the  assumption  of  the  note  was  the  consid- 
eration of  the  transfer. 

There  is  an  alternative  demand  that,  In 
case  the  defendant  company  Is  not  held  lia- 
ble on  the  note,  the  said  transfer  be  set 
aside  as  in  fraud  of  creditors.  The  trial 
Judge,  having  held  the  company  liable,  pass- 
ed this  alternative  demand  In  silence,  and 
we,  for  the  same  reason,  spare  ourselTes  the 
trouble  of  discussing  it 

After  the  absentee  defendants  had  made 
theuuelvee  parties  to  the  suit  by  appearing 
and  asking  that  the  prop^ty  attached  be 
released  to  them  on  bond,  they  filed  an  ex- 
ception, urging  that  the  appointment  of  the 
curator  ad  hoc  to  represent  them  was  ir- 
regular, because  the  clerk  of  court  who  made 
it  was  without  authority  to  do  so;  the  clerk 
being  authorized  to  make  such  appointments 
only  In  the  absence  of  the  Judge  from  the 
pariah,  and  the  Judge  not  having  been  al)sa)t 
from  the  parish  at  the  time  said  appointment 
was  made.  The  facts  In  that  connection  are 
that  on  the  day  the  appointment  was  made 
the  Judge  happened  to  be  at  a  considerable 
distance  from  the  parish  seat,  but  near  the 
boundary  line  of  the  parish ;  and  that  as  a 
matter  of  accommodation,  he  went  Into  the 
adjoining  parish  and  remained  there  a  few 
hours,  in  order  that  in  hla  absence  from  the 
parish  the  clerk  might  make  the  appoint- 
ment 

The  absentee  defendants  havlnc  waived 
citation  by  making  volnntary  appearance  tn 
the  suit,  and  there  b^g  no  prayer  that  the 
attadunent  be  set  aside  on  the  ground  of 
want  of  authority  on  the  part  of  the  clerk 
to  grant  the  ordw  under  which  It  was  made, 
or,  In  foct  on  any  other  ground,  we  are  dis- 
pensed from  iMssIng  on  the  question  thus 
raised  as  to  whether  the  said  absence'of  the 

,  •Fuotbar 


Judge  was  of  flie  chaxaetw  eontantfated  by 
the  law. 
Jodgmint  afllzmed. 


(IBO  Ia.) 

No.  18,601 

MOUTON  T.  SOUTHERN  SAWMIIX  CO. 

(Supreme  Court  of  Louldaua.   Feb^  12,  1812. 
Rehearing  Denied  Blarch  U,  1912^) 

(SvIMhu  By  the  Court.) 

BLECTxoir  or  Rekedies  (I  3*)— Bxncunon  (| 
188*)— Apprai.  akd  Eerob  (»  U78*) - 
Claih  bt  TmsD  Pebson— Rbuahd. 

If  a  partr  sue  at  the  same  time  for  the 
ownership  and  possesdon  of  property,  he  shsU 
then  be  considered  as  having  renoxmced  the 
possesaoiT  in  order  to  resort  to  the  petitory 
action.  Code  Prac  art  54.  The  oppositioti 
of  a  third  person,  claiming  the  ownership  and 
posseasion  of  property  seized  under  execution, 
18  a  petitory  action.  Where  the  trial  jodge 
treats  snch  an  opposition  as  a  possessory  ac- 
tion, the  case  will  be  remanded  for  a  ded- 
sion  of  the  issue  of  title. 

[Ed.  Note.— For  other  cases,  see  Election 
of  Remedies,  Cent  Dig.  IS  3,  4;  Dec  Die.  I 
8;*   Execution,  Cent  Dig.  H  fi60-S68;  Dec 
Dig.  i  188;*  Appeal  and  Error,  Gent  INg. 
4e04r4620;  Dec  Dig.  {  U78.*] 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parhdi  of  St.  ICartin;  James  Slmni, 
Judge. 

Action  h7  Gbarlea  O.  Monton  against  the 
Southern  Sawmill  Company,  for  ttie  use  of 
the  Btacdiange  Bank  of  Natchitoches.  Judg- 
ment for  plaintiff,  asd  defendant  wpeala. 

Reversed. 

Scarborough  &  Carver  and  E.  TuUIemont. 
for  appellant  Voorhlee  A  Pelahoussaye,  for 

appellee. 

LAND,  J.  This  suit  la  a  third  opposition, 
coupled  with  an  Injunction  In  which  the 
plaintiff  claims  ownership  and  possession  of 
a  certain  tract  of  timber  land  and  of  a  large 
number  of  staves  cut  thereon,  wlilA  had 
been  seised  under  executory  process  at  the  suit 
of  the  Southern  Sawmill  Company  a^Unst 
the  Breanx  Bridge  Lnmber  Company. 

The  d^endant,  after  sheading  certain  a- 
ceptlona,  answered,  denying  the  tiUe  and  pos- 
session of  the  plaintiff,  and  averring  title 
and  possession  In  aald  lumber  convany, 
whldi  had  executed  the  mortgage  unda 
which  the  writ  of  seisnre  and  sale  had  Is- 
sued. Def^idant  prayed  for  the  dissolution 
of  the  Injunction,  with  damagea,  and  for  the 
reoc^ltion  and  enforcement  of  the  mortgags. 

Plaintiff  excepted  to  collateral  nttaA  on 
his  tiUe,  and  In  the  altemaUve  pleaded  the 
prescriptioiu  of  3,  1(K  20,  and  80  years. 

The  trial  Jud^  stated  in  his  reason  for 
Judgment  that  the  plaintiff  was  In  actual 
physical  possession  of  the  property,  and  had 
heoi  in  possession  for  many  years  at  the 
time  of  the  selzun,  under  title  translative  of 
property,  and  that  such  title  and  pcssessloQ 
could  not  he  disregarded,  and  that  the  selaUis 
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creditor  must  resort  to  a  direct  action  against 
tbe  plaintiff. 

There  was  Judgmmt  maintalnliig  the  third 
opposltloii  and  perpetuating  the  injunction, 
with  $100  damages  for  attorney  fees.  The 
defendant  has  appealed. 

The  action  brought  by  the  plalntifT  Is  pure- 
ly i>etltory,  and  is  based  on  allegations  of 
ownership  by  TsUd  recorded  titles  of  the 
following  described  property  situated  in  tbe 
parish  of  St  Martin: 

"A  certain  tract  of  timber  land  cootalolng  one 
handred  and  forty-four  arpents  In  superficial 
area,  bounded  north  by  lands  of  estate  of  Alex- 
ander Mouton,  or  asdans;  south  by  lands  of 
Marie  llouton.  wife  of  X>r.  H.  D.  Ooidry,  or 
assigni;  east  hf  lands  of  estate  of  Alexander 
Mouton»  or  assigns." 

While  tin  petition  alleges  peaceable  pos- 
session of  tbe  tract  for  many  years,  payment 
of  taxes,  and  cnttli^c  of  wood  and  staves 
thereon,  the  petitioner  claims  the  ownership 
of  the  land  and  staves  seized  by  the  sheriff. 
The  prayer  is  for  Jndgmwt  suatahilng  the 
third  opposition,  and  recognising  opponent's 
title  to  and  ownership  of  the  staves  seized, 
and  i>erpetuatlng  the  Injunction  against  the 
sale  of  the  land  and  staves. 

The  action  Is  clearly  an  oi^Mnitlon  1^  a 
third  person  to  set  aside  an  order  of  s^ure^ 
on  the  ground  that  tbe  property  seized  did 
not  belong  to  the  debtor  In  execution,  but 
was  owned,  on  the  contrary,  by  the  person 
making  the  oppositlmi.  Code  of  Practice, 
art  89S  et  seq.  After  defendant  had  an- 
swered, denying  plaintiffs  title,  and  averring 
title  in  the  Breanx  Bridge  Lumber  Company, 
the  plaintiff  attempted  by  exertion  to  con- 
vert his  demand  into  a  possessory  action,  ex- 
cluding the  oraudderaticm  of  the  respective 
titles  ct  the  parties.  This  cannot  be  done. 
If  a  plaintiff  "sue  at  the  same  time  for  the 
possesslim  and  ownership  of  property,  he 
shall  then  be  considered  as  having  roiounced 
the  possessory  acttfrn."  O.  P.  art  64. 

Our  learned  Brotiker  below  erred  In  not 
l»BsIng  on  the  Issne  of  title^  and  this  neces- 
Bitates  the  remanding  of  the  cause. 

It  Is  therefore  ordered  that  the  judgment 
below  be  reversed,  and  it  is  furthw  ordered 
that  this  cause  be  remanded  for  the  purpose 
of  a  dedston  on  the  issue  of  title,  and  for 
further  proceedings  according  to  law;  plaln- 
tiflC  to  pay  costs  of  appeal. 


(130  La.) 
No.  19,123. 
HAMIim)N  V.  bAHHTTON. 
(Supreme  Court  of  Louisiana.   Feb.  12,  1912.) 

(ByOalmt  by  Editorial  8taf.) 

1.  pABTrrtoN  (I  108*)— SiinruTBn  Siius— 

CoixAiXBAL  Attack. 

In  the  absence  of  fraud,  title  obtained  at 
•  partition  sale  cannot  be  attacked  as  a  merely 
■imulated  sale  by  the  heir  of  an  interdict  who 
was  {to  owner  in  indivieion  of  the  premiBee, 


though  the  partition  aidt  was  brought  by  one 
of  the  owners  and  the  property  parchased  by 
others,  under  an  agreement  to  partition  it 
amicably  among  certain  of  them,  where  th«y 
hare  held  under  such  amicable  partition  for 
SO  years. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  I  840;  Dec.  Dig.  I  108.*] 

2.  FRATJn    fj  BO*)— pBESUHPnONS. 
Fraud  ib  never  presumed. 
[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  H  46,  47;  Dec  Dig.  »  60.*] 

a.  LnoTATioir  or  Aonons  (|  19*)— Statutes. 

Under  Civ.  Code,  art.  1791,  which  provides 
that  the  nulUty  of  agreements  with  an  inter- 
dict cannot  be  pleaded  by  those  with  whom 
they  are  made,  when  sought  to  be  enforced 
after  tbe  removal  of  a  disaUUty,  or  by  those 
in  charge  of  the  rights  of  the  interdict  the 
want  of  authority  on  tJie  part  of  a  guardian 
to  give  a  valid  consent  to  a  partition  for  his 
Interdlet  would  give  rise,  not  to  an  absolnte, 
but  to  a  relative,  nullity  only,  which  could  be 
barred  by  prescnption,  and,  under  Civ.  Code, 
art.  3642,  which  provides  that- an  action  tor 
the  rescission  of  partitions  is  prescribed  by 
five  years,  an  action  \ij  the  heir  of  the  lntu> 
diet  brou^t  six  years  after  his  death,  to  re- 
cover certain  of  the  property  partitioned  was 
ineffectual  as  against  a  plea  of  prescription. 

iEd.  Note.— For  other  cases,  see  lindtation 
of  Actions,  Gent  ti^  H  7^^;  Dec.  Dig.  | 
19.*] 

4.  PAKrmoH  (I  108*)— Saxa— Emoi. 

A  partition  suit  and  sale  which  are  only 
relatively  and  not  absolntely  -null  may  not  be 
ignored  in  a  suit  to  recover  property  involved. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |  840;  Dec.  Dig.  i  lOS.*] 

5.  PaBTITION  (f  108*)  —  SaU— COLLATCSAI. 

Attack. 

Bedtals  of  ofiMal  documents  in  a  parti- 
tion suit  and  sale  may  not  be  overthrown  by 
inference  after  a  lapse  of  80  years. 

[Bd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |  840;  Dee.  Dig.  |  108.*] 

6.  Pabtition  (S  104*)— Salb- Payhwt. 

Under  Civ.  Code,  art  1348,  which  provides 
that  aoA  adult  coheir  at  the  sale  of  hereditary 
effects  can  become  a  purchaser  to  the  amonnt 
of  tbe  portion  due  him  from  the  succession, 
and  may  not  be  required  to  pay  the  surplus 
of  the  purchase  money  until  his  portion  has 
been  fixed  hy  partition,  heirs  of  an  estate  and 
their  representatives  properly  paid  for  prop- 
erty of  the  estate  purchased  at  partition  by 
receipting  to  the  sheriff  for  their  shares  and 
those  of  the  persons  whom  they  represented. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  I>i(  ij  841,  8S1,  876.  877.  880-396;  Dee. 
Dig.  I  l?k*] 

7.  Pabtition  (|  108*)— Oubtodt  or  Bbtatb— 
In tbbdictb  —  Action  arbb  Rsmotai,  <nr 

DiSABiLirr. 

Though  an  interdict  or  ills  heir  never  re- 
ceived any  portion  of  tbe  proceeds  of  a  par- 
tition sale  of  property  owned  by  the  Interdict 
in  indivision  -mtb  others  for  which  the  Inter- 
dict's guardian  receipted,  relief  cannot  be  had 
by  petitory  action  against  the  property,  but 
should  be  by  action  against  the  guardian. 

[Bd.  Note.— For  other  eases,  see  Partition, 
Cent  IHg.  I  840;  Dec;  Dig.  |  108.*] 

Certiorari  from  Court  of  Appeal,  First 

Circuit 

Action  by  Robert  W.  Hamilton  against 
Scott  Hamilton.  From  a  judgment  for  de- 
fendant plaintiff  brings  certlorarL  Affirmed. 
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T.  Croaa  Jones,  tm  petltlcmer.  Joaeph  L. 
Oolaon,  for  defoidanL 

PROTOSTT,  J.  Four  brothen  (J.  a,  X 
H.,  W.  S.  D.,  and  W.  QamUton)  ud  tb^ 
slater  (Miss  Pmelope  Hsmllton)  ownea  In  In- 
dlTlslon  a  plantation  ct  8.000  acres  In  tbe 
parish  of  West  Feliciana.  W.  Hamilton  was 
an  Inmate  of  tbe  insane  asylum  at  Jackson, 
Miss.,  and  an  interdict,  and  J.  S.  Hamilton 
was  bis  guardian,  or  curator.  In  Septonber, 
0880,  J.  H.  Hamilton  brought  a  suit  for  par* 
tltlon.  In  kind,  If  possible;  otberwlse,  by 
means  of  a  sherlfTs  sale  at  public  auction. 
Experts,  duly  appointed  and  sworn,  reported 
that  tbe  property  could  not  be  ^wtitloned 
In  kind  wltbout  diminution  of  value,  and  a 
sale  was,  in  due  course  of  proceedings,  (O- 
dered  to  be  made  for  casb,  and  it  was  duly 
adTertlaed.  On  tbe  day  set  for  it  to  take 
place,  and  Just  before  tbe  crying,  the  three 
sui  Juris  brothers  agreed  In  writing  to  bid 
in  the  property,  and  thereafter  divide  it  be- 
tween themselves  and  their  sister  by  assign- 
ing to  each  in  severalty  a  specific  part  duly 
described  in  the  agreement.  The  part  of  the 
price  of  tbe  sale  coming  to  the  interdict  and 
his  share  of  the  costs  were  to  be  paid  by  J. 
S.  and  J.  H.  Hahillton.  The  property  was 
adjudicated  to  the  tbree  brothers.  Apprais- 
ers, duly  sworn,  had  appraised  It  at  f 7,000; 
it  was  sold  for  $10,000.  Wbether  there  was 
any  competition  at  tbe  sale  Is  not  shown. 
The  parties  were  unable  to  agree  in  the 
choice  of  appraisers,  and  the  court  had  to 
be  applied  to  to  make  tbe  selection.  From 
this  fact,  tbe  Inference  would  be  that  the 
suit  was  not  a  mere  consensual  affair.  The 
appraisement  was  made  on  the  day  itself  of 
the  sale,  January  Ifi,  1881.  Whether  before 
or  after  the  said  written  agreem^t  had  been 
entered  into,  tbe  record  does  not  show.  The 
sheriffs  proc6s-verbal  of  the  sale  recites  that 
the  adjudicatees  were  "the  last  and  highest 
bidder,"  and  that  the  $10,000  was  paid  casb. 
From  tbe  fact  that  tbe  price  of  the  sale  ex- 
ceeded the  appraisemeift  by  $2,500,  the  Infer- 
ence would  be  that  there  was  competition. 
There  Is  In  the  record  a  power  of  attorney 
from  Hiss  Poielope  Hamilton  to  one  of  the 
brothers,  party  to  tbe  agreement  to  receive 
and  receipt  for  her  distributive  share  of  tbe 
price  of  the  sale.  This  power  of  attorney  is 
dated  the  day  itself  of  the  sale,  January  15, 
1881.  'Whetber  it  was  executed  before  or 
after  the  agreement  was  entered  Into  Is  not 
shown;  but  the  inference  would  be  that  It 
was  before  dnce  it  purports  to  have  been 
exeoutad  at  Laurd  BUI,  which  is  at  a  con- 
siderable distance  from  St  Frandsvllle,  the 
pari^  seat  whore  tbe  sale  took  place,  and 
where  the  agreement  waa  .entered  into.  On 
the  day  Ittelf  of  the  sale,  the  several  parties 
gave  their  receipts  to  ttie  sheriff  for  their 
shares  of  the  price:  the  brother,  agent  of  the 
-•-♦er,  receipting  for  her.  On  February  7, 
about  a  month  after  the  >alc^  tlie  tbree 


brothers,  adjudlcateea  of  0»  aale,  made  tlQe 
to  their  sister  to  tbe  part  assigned  to  her  In 
severalty  in  the  agreement  The  deed  to  ha 
recites  that  it  is  made  to  carry  oat  the  agree- 
ment  under  which  the  property  waa  pur* 
chased  19  tbe  three  brothera.  W.  S.  D.  Ham- 
llton  refused  to  cany  out  the  agreonent; 
and  suit  was  brought  against  him  on  Feb- 
ruary 9^  1881,  two  days  after  the  execution 
of  the  deed  to  the  sister,  to  comptf  him  to  do 
BO.  The  sister  Joined  In  this  suit  as  a  party 
plaintiff.  A  few  days  thereaftw,  tin  recal- 
citrant brother  consented  to  carry  out  the 
agreement  aud  the  salt  waa  dismissed.  The 
agreement  was  tSiea  consummated  by  each  of 
the  brothers  being  assigned  his  part  in  sev- 
eralty  as  agreed.  All  this  was  dime  by  an- 
tbratic  acts,  duly  recorded,  and  the  agreement 
Itself  was  recorded.  J.  S.  Hamilton,  the 
guardian,  was  a  resident  of  Jackson,  Miss., 
and  he  and  the  interdict  were  dted  throu^ 
a  curator  ad  hoc.  He  appeared  to  the  suit 
and  filed  an  answer  for  himself  individually 
and  for  the  Interdict  As  guardian,  he  re- 
ceipted to  the  sherUf  for  the  share  of  the 
Interdict  $1,962^20.  The  Interdict  continued 
Insane  until  his  death.  In  May,  1901;  and  the 
present  suit  was  brought  by  bia  son  and  heir 
six  years  and  seven  months  thereafter.  In 
December,  1910. 

It  is  a  petitory  action  to  recover  <Hie-fifth 
undivided  of  a  part  of  that  part  of  tbe  prop- 
erly that  was  assigned  to  the  sisttf ,  and  sub- 
sequently deeded  to  her.  under  tbe  agree- 
ment.  It  Is  brought  against  the  person  In 
[Possession,  who  is  alleged  to  be  possessing 
without  title  and  in  bad  faithfor  himself  and 
as  farmer,  or  lessee,  of  another.  All  the 
facts  are  alleged  in  extenso  in  the  petition, 
and  then  the  averment  is  made  that  the  par- 
tition suit  and  sale  were  fraudulent  stmola- 
tlons  designed  to  divest  the  title  of  tbe  inters 
diet  and  enable  the  parties  sul  Juris  to  make 
an  amicable  partition,  and  that  the  said  par- 
tltion  and  sale,  being  mere  simulations,  were 
null  and  Ineffective;  and  that  the  same 
were,  fartbermore,  null  and  Ineffective,  so 
far  as  divesting  the  tlUe  of  the  said  interdict 
was  concerned,  for  the  reason  that  they  mn 
purely  consensual,  and  the  guardian  of  the 
interact  waa  without  anthorlty  to  give  a 
valid  consent  for  him. 

The  grounds  thus  alleged  in  the  petition 
are  now  no  longer  relied  on  by  the  learned 
counsel  fbr  the  plaintiff;  but  the  contention 
now  iB  that  no  lurt  of  the  price  ot  the  pax^ 
tltlon  sale  was  paid,  and  that  as  a  conse- 
quence, there  was  no  sale^  and  tlie  title  of 
the  interdict  has  never  been  divested.  And, 
In  support  of  tills,  tlie  dedaion  of  this  court 
In  tbe  case  of  Migoea  Ddcambve,  128  La. 
333,  54  South.  87a  la  dted. 

[1]  J.  H.  Hamilton  had  a  perfect  tlglit  to 
bring  the  partition  suit;  he  and  hia  two 
brothers  bad  a  perfect  right  to  boy  i|t  tbe 
sale,  elthOT  separately  or  together,  and  had 
tbe  pwtact  right  to  agree  to  boy  tosMber  for 


Digitized  by  Google 


WADKINS  T.  PAODUCEBS'  OIL  00. 


937 


the  purpose  of  afterwards  partltloQlng  am- 
icably, and  had  tbe  perfect  right  te  agree 
in  advance  upon  the  terms  of  the  said  par- 
tition. They  did  bnr,  and  did  partition,  and 
for  30  years  have  held  under  this  new  title. 
Under  these  drcamstancee,  It  certainly  can- 
not be  said  of  the  partition  suit  and  sale 
that,  they  were  simulations,  whatever  tise 
may  be  said  of  them. 

[2]  We  do  not  think  there  Is  any  good 
ground  for  suspecting  fraud.  Fraud  is  nev- 
er presumed;  and  the  Inability  of  the  par- 
ties to  agree  upon  the  appraisers,  and  the 
fact  that  the  property  brought  $2,500  more 
than  the  appralsanent,  are,  especially,  at  this 
late  day,  strong  indications  of  good  feith. 

W  The  want  of  authairlty  on  the  part  of 
the  gnardlan  to  i^ve  a  valid  consent  for  the 
interdict  would  give  rise  only  to  a  relative, 
not  to  an  absolute.  nnlUty.  0.  C  art  1701. 
Relative  nullities  in  matters  of  partition  are 
cured  1^  tbe  preecrlptlDn  of  five  years.  C. 
C.  art  85^;  Vangbn  t.  Christine,  8  La.  Ann. 
S2St  Seybnm  t.  D^iIb,  26  La.  Ann.  484; 
Lea  V.  Ifyera,  4  Bob.  8;  Jamison  v.  Smith. 
35  La.  Ann.  O09.  And  this  pre8crU>tlon  is 
pleaded  bj  ttie  dtfendant  This  salt  was 
brou^t  rix  years  after  tiie  death  of  the  in- 
terdict 

[4]  A  partition  suit  and  partition  sale,  if 
only  relatlvdy  null,  not  absolutely  null  In 
the  soise  of  nonextetenceh  cannot  he  Ignored, 
oa  if  having  never  taken  place,  In  a  suit  to 
recover  the  property. 

The  present  suit  being  a  petitory  action 
to  recover  the  property— that  la  to  say,  a 
suit  whliib  Ignores  oittrely  IJie  partition  suit 
and  the  partition  sale— the'  learned  counsel 
for  tbe  plaintiff  was  wise  In  abandoning  the 
said  grounds,  specifically  set  forth  In  the  pe- 
tition, and  grasping  at  some  other  straw  for 
saving  his  case. 

[t,  6]  From  the  fact  that  the  sale  to  the 
sister  by  the  three  brothers  was  declared  In 
the  deed  of  sale  to  have  been  for  the  pur- 
pose of  carrying  out  the  agreement  under 
which  the  three  brothers  purchased  the 
property,  the  learned  counsel  for  tbe  plain- 
tiff deduces  tbe  conclusion'  that  the  sister 
paid  no  part  of  the  price,  and  from  that  he 
argues  that,  the  sister  not  having  paid  her 
part  of  the  price,  the  brothers  did  not  pay 
theirs;  and  hence  that  no  price  was  paid. 
After  30  years,  it  would  not  do  to  allow  the. 
recltals  of  official  documents  to  be  contra- 
dicted and  overcome  and  titles  overthrown 
by  such  inferences  as  these;  but,  even  if 
it  were  conceded,  for  argument,  that  no  price 
was  paid,  In  the  sense  of  no  mooey  hav- 
ing actually  passed  from  hand  to  band,  what 
legal  objection  could  there  be  to  the  three 
brothm  buying  at  the  sale  and  paying  that 
part  of  the  price  that  would  eventually  come 
to  them  by  receipting  to  the  sheriff  for  it? 
Learned  conneel  for  the  plaintiff  admits 
there  would  be  nona   !nie  law  favors  and 


expressly  sanctions  sudi  arrangements.  C. 
C.  art  1343.  Well,  then,  why  should  not  the 
guardian  for  tbe  interdict  and  the  agent  for 
the  sister,  have  been  In  Just  as  good  a  posi- 
tion to  receipt  In  like  manner  to  the  sheriff; 
they  being  folly  authorized  to  receive  the  ac- 
tual money  Itself  from  the  sheriff?  The  law 
looks  to  the  substance  of  things,  and  not 
to  Idle  forms;  If  the  sale  would  have  been 
valid  if  the  three  brothers  had  handed  over 
the  actual  money  to  the  sheriff,  and  tbe 
sheriff  Immediately  handed  It  back  to  them, 
it  was  valid.  If  they  and  the  sheriff,  acting 
on  the  assumption  that  this  Idle  ceremony 
would  be  gone  through  with  If  Insisted  upon . 
by  either  party,  dispensed  with  It  and  sim- 
ply passed  their  receipts  for  the  money. 

[7]  The  plaintiff  testified  that  neither  the 
interdict  nor  he  ever  received  any  part  of 
the  11.952.20.  thus  rece^ted  for  by  the  guard- 
ian. If  00,  the  recourse  is  against  •  the 
guardian. 

In  the  MIgnez  v.  Delcambre  Oase,  snpntf 
tbe  court  expressly  said  that  the  situation 
would  have  been  different  If  the  adminis- 
trator himstif.  who.  as  partner  In  oommnni- 
ty,  was  competent  to  buy,  hod  taken  title. 

Judgment  afflrmed. 

(130  La.) 
THo.  18,801. 

WADKIN8  r.  FRODUOEBS'  OIL  CX>.  <t  al. 

(Supreme  Ciourt  of  Louisiana.   Jan.  2,  1912. 
On  Application  for  Behearing, 
March  11,  1912.) 

(ByUabui      the  Court.} 

1.  Husband  and  Wm  (|  246*)— Coinnmrrr 
Propebtt— What  Law  Govbbns. 

Id  determining  whether  land  acquired  un- 
der the  homestead  laws  of  tbe  United  States 
falls  into  a  community  already  dissolved  by 
tbe  death  of  the  wife,  which  occurred  between 
the  date  that  the  enti^  was  made  and  the  date 
that  the  patent  was  Issoed,  the  laws  oC  the 
United  States,  which  give  the  land  under  cer* 
tain  stated  conditions,  must  be  applied,  and 
not  the  laws  of  this  state  relating  to  commu- 
nity property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  878 ;  Dec.  Dig.  {  246.*] 

2.  Pubuo  Lands  (1  32*)— Husband  and 
Win  ({  2S2*)  —  DiBPOSAi,  or  Lands  of 
UniTED  Suise— Tbakbrb  of  Titlb— Goh- 

HUNITT  PBOPBBTT. 

Between  the  day  that  the  homesteader 
makes  the  entry  and  that  on  which  tiie  govern- 
ment Issues  the  patent,  the  title  to  the  land 
Is  still  in  the  United  States,  in  apite  of  the 
fact  that  the  entryman  has  right  of  poasessfon 
and  coltivatloD.  If  the  wife  dies  before  the 
patent  has  been  issoed,  and  before  the  title 
has  vested  in  the  entryman,  it  certainly  has 
never  been  in  the  commonlty  of  which  she  was 
a  partner. 

rCd.  Note.— For  other  cases,  see  Public 
Lands.  Cent  Dig.  SI  54-66;  Dec.  Dig.  |  32;* 
Hnshand  and  ^e.  Cent  D^.  S  895;  Dec  Dig. 
1252.*] 


■Vor  atlMr  pot  see  aame  tuple  sad  seetloa  NT7MBKR  1b  Dm.  Dtg.  A  Am.  Dls.  Key  Ne.  SwUs  ft  Bep'r  IndsxM 


Digitized  by  Google 


d38 


B7  BOUTHEBN  BBFOBTBB 


(I*. 


3.  Husband  Aim  Wtra  (i  252*)— Goxuuhtit 
Fbopebtt— TiTUt  Rklatinq  Back. 

The  wife  of  an  entrrman,  daring  his  life,  hai 
no  rights  Id  the  land,  and  if  she  dies,  and  he 
nbaequently  completes  bis  title,  tills  title  does 
not  refer  back  to  the  commnnity  which  for- 
merly existed.  As  the  wife  had  no  interest  in 
the  land  during  her  lifetime,  she  could  not  ac- 
quire any  after  her  death,  and  the  doctrine  of 
relations  wonld  hare  no  application  to  the  case. 

[Eld.  NotOw— For  other  cases,  see  Hnsband 
and  Wife,  Cent  Dig.  |  896;  Dec  Dig.  |  2B2.*] 

4.  HtrsBAiiD  AHD  Win  (I  21^)— CoaanmiTT 
Pbopbbtt— Power  or  Cokgbess. 

The  power  of  Congress  to  control  the  land 
and  its  dUposiCion  until  the  homesteader  has 
acqoired  an  absolute  title  Is  undoubted,  and, 
in  Its  wisdom,  it  has  seen  fit  to  merge  in  the 
hnsband  all  the  rights  arising  from  the  entqr, 
and,  ignoring  the  commnnity  system  of  this 
state,  has  gtnu  the  wife  so  rights  in  the  land 
which  has  been  entered,  as  long  as  the  hus- 
band Is  alive. 

[Ed.  Mote.^For  other  eases,  see  Husband 
and  Wife,  Gent,  Dig.  |  895;  Dec  IMg.  |  2B2.*] 

Appeal  from  First  Jvdldal  District  Oonrt. 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Action  tqr  W.  H.  Wadkina  against  tbe  Pro- 
dncera*  Oil  Company  aad  another.  From  a 
Judgment  fbr  plaintiff,  defendants  appeal. 
Reversed,  and  petltiOD  dismissed. 

Frank  J.  Looney,  A.  L.  Beaty,  and  Story 
&  Pngh,  for  appellant  Producers'  Oil  Co. 
Bemdon  &  Hemdon  and  O'Neal  &  Allday, 
for  appellant  Atlanta  &  Sfareveport  OU  & 
Oaa  Oo.  Thlgpoi  &  Herold,  for  appellee. 

BREAUX,  O.  J.  This  waa  a  petitory  ac- 
tion. 

The  tntor  of  Eflle  Bell  Wadklns  claimed 
an  ondiTlded  half  interest  in  Uie  S.  B.  ^  of 
township  20  N.,  range  18  W. 

On  the  2Bth  day  of  Febrnary,  -U9B,  W.  H. 
WadUns,  father  of  Bffle,  filed  his  application 
for  Uie  entry  of  tbe  land  described  under  the 
homestead  law.  The  entry  was  allowed  and 
the  necessary  papers  issued  to  him.  At  the 
end  of  five  years,  to  wit,  on  S^tember  8, 
1899,  he  made  final  proof  and  obtained  a 
patent 

W.  H.  Wadklns  married  Hary  Jane  Hc- 
Cath«on  on  June  24,  1894,  and  ^e  died  on 
the  6th  day  of  December,  1896.  There  were 
two  children  bom  of  tbis  iliM  marriage.  One 
died  at  the  age  of  about  two  years,  and  the 
other  is  the  plaintiff,  represented  ber 
tutor. 

Tbe  two  defoidants  are  oil  and  gas  com- 
panies operating  in  the  Caddo  011  and  gas 
fields. 

The  Producers'  Oil  Company,  under  a 
lease  from  the  Atlanta-ShreveiMrt  Oil  &  Gas 
Company,  drilled  a  well  on  the  property, 
which  produced  a  large  amount,  and  which 
is  still  producing. 

Judgment  was  rendered  In  favor  of  plain- 
tiff for  a  half  interest  In  tbe  land  and  for 
$86,328.24  realized  from  the  oU  produced. 

"Wadklns  personally  had  parted  with  the 
title  to  the  land,  and  bad  sold  all  minerals. 
Including  oil,  on  the  land  sued  for. 


Plaintiff  personally  having  settled  on  tbe 
land  and  obtained  reee^tts  of  eotry,  before 
mentioned,  sued  as  tntwr  of  Eflle  to  recover 
one-half  of  tbe  land  and  the  amonnt  tn  cash, 
before  mentioned,  as  having  been  realised 
from  tbe  olL 

From  the  forcing,  it  will  be  seen  that 
plaintiff's  wife  died  about  two  years  after 
platntUTs  entry  on  tbe  land,  as  above  stat- 
ed. Phiintiff  tutor  dalma  that  the  late  Mrs. 
Wadklns  acquired  an  interest  from  the  date 
of  his  entry  upon  the  land. 

As  tbe  plaintiff  h»d  only  a  right  of  posses- 
sion and  cultivation,  lie  can  scarcely  maintain 
the  prc^waltion  that  bis  title  dates  from  tbe 
time  that  he  obtained  the  certificate  allow- 
ing blm  to  go  into  possession. 

Tbe  three  propositions  for  discosdon  are: 
First.  The  date  from  wbtch  tbe  ^tryman 
under  tbe  homestead  law  of  the  United 
States  acquires  tltlow  Second.  The  title  by 
relation  back  to  tbe  oitry  of  tbe  settle  on 
tbe  land.  Third.  Hie  interest  vel  non  ac- 
quired by  the  b^  of  the  wife. 

[1]  Before  we  entw  town  tbe  subject,  we 
will  teke  a  paaslng  view  of  tbe  laws  of  tbe 
federal  government  under  whicb  homestead 
entrlee  are  made  and  of  the  state  laws  re- 
lating to  the  community  between  husband 
and  wife. 

From  the  earliest  days  In  its  history,  the 
government  has  retained  the  right  to  dispose 
of  public  domain.  The  authority  in  this  re- 
spect is  not  limited. 

In  tbe  treaty  of  cession  of  the  territory  of 
'Louisiana,  it  is  mentioned  that  the  public 
lands  became  part  of  the  domain  of  the  fed- 
eral government,  and  the  local  authorities  la 
those  days  embodted  expressions  of  approval 
in  this  regard  in  tbe  fundamental  law  of  the 
state. 

Ordinances  annexed  to  tbe  Gtmstltntlon  at 

1812: 

Since  those  days,  the  lawmaking  power  of 
the  general  government  has  always  legislated 
from  that  point  of  view,  and  well-considered 
decisions  bare  always  recognized  the  right 
which  remains  in  the  government  until  the 
land  is  finally  disposed  of. 

In  fine,  the  public  domain  passes  from  the 
government  to  the  grantee  under  the  laws 
of  the  United  States.  Prior  to  the  transfer 
of  the  title  by  the  government  to  the  home- 
steader, the  government  lmi>08es  Its  own  cod- 
dltloQs,  as  the  land  continues  to  be  the  proi>- 
erty  of  the  United  States  until  the  patent  Is- 
Bues.  Shiver  v.  United  States,  159  U.  S.  493. 
16  Sup.  Ct  64,  40  U  Bd.  231. 

[2]  This  leaves  no  ground  for  the  applica- 
tion of  the  doctrine  of  relation  back  to  an- 
other act.  The  tiUe  does  not  vest  complete 
entry  and  payment  Hall  v.  Bussell,  101  U. 
S.  603,  26  L.  Ed.  820;  Menard  v.  HUl,  125  U. 
S.  190,  8  Sup.  Ot  72S,  31  I*  Ed.  654. 

The  statute  does  not  concern  Itself  about 
the  wife,  while  the  husband  Is  living,  as  a 
necessary  party  In  perfecting  the  homestead. 
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She^  any  further  tban  aii7  other  member  of 
tbe  family,  is  not  a  neceesary  party.  That 
is.  she  staods  on  the  same  footing  during  the 
life  of  her  husband  aa  any  other  member  of 
the  family,  and  has  no  other  right,  whether 
the  family  consists  of  children  or  grandchil- 
dren, or  any  other  person.  In  case  of  tbe 
husbaDd's  death,  she,  as  his  widow,  by  ex- 
press provision  of  the  statute  succeeds  to  the 
privileges  of  the  entry  and  of  obtaining  the 
final  receiver's  receipt  and  finally  a  patent 
At  her  death,  the  heiia  of  the  husband  suc- 
ceed to  the  privilege. 

During  the  five  years  of  possession  and 
cultivation,  the  en  try  mail  has  the  right  to 
perform  such  acts  and  of  taking  such  steps 
as  are  necessary  to  the  improvement  of  the 
property.  He  can  protect  It  from  waste  and 
trespass  as  U  it  were  his  own;  but  it  does 
not  follow  that  on  that  account  the  laud  is 
transferred  before  the  expiration  of  the  time 
before  mentioned,  or  before  comidiance  with 
the  provisions  of  the  law. 

In  order  to  emptiasize  its  right,  as  It  were, 
the  government  provides  that  If  the  settler 
abandons  the  property  over  six  mouths  he 
loses  all  right  under  tbe  homestead  law. 
Had  he  acquired  any  interest,  the  six  months 
would  not  be  as  fatal  to  his  entry  under  the 
homestead  law  as  It  Is. 

He  poss^ses  the  right  of  possession  to  the 
exclusion  of  all  others;  but  this  does  not  con- 
stitute title  to  the  land.  He  is  the  "remain- 
derman." Shiver  v.  United  States,  159  U.  S. 
490,  16  Sup.  Ct.  ^64,  40  L.  Ed.  28.  That  is, 
bis  interest  vests  when  earned. 

The  court,  in  the  Just-cited  decision.  In- 
forms us  that  the  courts  of  original  Jurisdic- 
tion uniformly  hold  in  regard  to  the  date 
that  the  entiyman  acquires  title,  that  it  ap- 
plies to  all  homestead  entries,  and  cites  a 
number  of  decisions  In  support  of  this  view, 
and  tbe  court  adds  the  general  concensus  of 
opinion  Is  entitled  to  great  weight  as  auth<nv 
ity. 

Tbe  uniform  Jurisprudence  of  this  state  is 
in  accord  with  these  decisions.  In  Foley 
T.  Harrison,  5  La.  Ann.  75,  in  strong,  clear, 
and  positive  terms,  tbe  court  held  that  until 
tbe  patent  Issues  the  fee  Is  in  the  general 
government  Tbe  Judgment  In  this  case  was 
afl3rmed  by  the  Supreme  Court  of  the  United 
States.  Fol^  v.  Harrison,  IS  How.  433,  14 
L.  Ed.  761. 

There  are  three  decisions  of  this  court  of 
recent  date  to  which  learned  counsel  confi- 
dently refers  and  quotes  from.  As  be  con- 
tends that  they  are  pertinent  and  controlling, 
we  will  consider  them  specially  later.  We 
are  impressed  by  bis  argument,  because  he 
urges  that  they  settle  the  rule  of  property, 
and  agree  with  him  that  such  a  rule  should 
not  be  changed,  save  In  case  of  the  utmost 
necessity. 

We  will  determine  later  if  it  be  as  counsel 
urges. 

(3]  Having  arrived  -at  the  conclusion  in  re- 
gard to  the  date  vt  the  tltl^  in  discussing  our  i 


first  proposition,  it  b^ooves  us  to  take  up 
the  seOHid  proposition  and  determine  wheth- 
er tbe  title  acquired  relates  back  to  the  en- 
try upon  the  land,  and  determine  whether 
the  fiction  applies  which  considers  the  thing 
done  of  a  receat  date  as  If  done  at  an  an- 
terior date. 

That  doctrine  scarcely  has  application  in  a 
homestead  case  In  favor  of  the  heirs  of  the 
mother  deceased,  who  died  before  the  end 
of  the  five  years  necessary  to  complete  the 
homestead  entry.  At  her  death.  .Mrs.  Wad- 
Uns,  the  mother,  had  acquired  no  right  in 
the  land;  therefore  her  heir,  or  the  one  who 
represents  her,  cannot  Invoke  a  prior  right  in 
support  of  a  subsequmt  alleged  bat  nonex- 
Isting  right 

If  this  were  the  case,  in  the  event  that 
the  homesteader  remarries,  and  If  the  first 
wife  acquires  some  interest  in  the  land,  it 
would  follow  that  the  second  wife  would  also 
be  entitled  to  some  Interest  There  would  be 
necessity  for  a  divlaion»  for  a  partition  of 
Interest,  as  to  which  the  law  makes  no  VOh 
vision. 

According  to  plaintiff,  there  would  be  even 
two  communities,  one  dissolved,  and  the  oth- 
er existing ;  but  no  such  condition  can  arise 
under  the  homestead  law. 

It  Is  dlffemtt  in  case  of  the  ^ntryman  or 
the  entrywoman.  Her  right  may  relate  back 
to  tbe  Bettlffinent;  for  as  to  these  there  is 
express  provision  made  under  tbe  statute. 

It  Is  not  poBslble  ;  the  title  cannot  relate 
ba<^  80  u  to  confer  rli^t  on  the  wife,  al- 
though the  husband's  title  relates  batik,  or 
the  widow,  as  before  stated. 

Tlie  decision  In  the  McOnne  r.  Esstg 
Case,  199  U.  S.  387,  26  Sup.  Ct  78,  60  L.  Ed. 
237,  is  very  similar  to  the  oaae  before  us  for 
dedahm.  both  as  relates  to  tlths  by  relation 
and  as  relates  to  the  right  of  the  community. 

In  the  cited  ease.  It  was  contaided  that 
the  Interest  which  tiie  husband  acquired  by 
his  entry  was  community  property,  and  that 
It  related  back  to  the  date  of  entry.  It  is 
proper  to  state  here  that  et  tbe  death  of  the 
husband  In  tbe  cited  case  the  wife  fulfilled 
tbe  conditions  of  settlement  and  proof.  Tbe 
court  held  In  that  case  that  the  title  re- 
mained In  the  government;  that  no  beneficial 
Interest  had  passed  to  the  husband  under 
the  doctrine  of  relation ;  and  that  tbe  wife 
who  had  obtained  tbe  patent  was  the  bene- 
ficiary of  tbe  grant. 

Tbe  doctrine  of  relation  was  considered, 
also.  In  the  case  of  Hussman  v.  Durham,  163 
U.  S.  149,  17  Sup.  Ct  253,  41  L  Ed.  664. 

Tbe  defluitlon  of  this  doctrine  by  the  court 
does  not  warrant  the  conclusion  that  one 
other  than  the  homesteader  can  benefit  by 
tbe  doctrine. 

If  It  were  held  that  the  right  related  back 
to  the  entry,  as  relates  to  others  than  tbe 
entryman,  it  would  give  rise  to  the  thought 
that  tbe  statute  Intended  nothing;  that  It 
was  a  mere  dead  letter  when  It  spedflcally 
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states  that  the  entryman  sbonM  dedare  on 
tUs  oath,  forming  part  of  bis  appllcatloc, 
that  tbe  land  that  be  ae^s  to  enter  Is  en- 
tered for  himself,  and  not  for  the  benefit  of 
others;  that  he  la  not  to  give  to  others  the 
benefit  of  the  land  entered,  or  make  any 
agreement  by  which  the  title  should  Inure, 
in  whole  or  in  part,  to  the  benefit  of  any 
other  person,  except  hlmseUL  See  tbe  federal 
homestead  statnte. 

[4]  The  govemment  has  made  provision  re- 
garding the  wife. 

The  statute  provides,  "If  tbe  poson  mak- 
ing such  entry,  or  if  he  be  dead,  his  widow, 
or,  in  case  of  her  deatb,  bla  devises" — all 
from  the  same  statnte.  all  preclndlEV  the 
possibility  of  arriving  at  the  conclusion  that 
the  wife,  despite  these  provisions,  haa  an 
Interest  in  the  land  entered  by  her  husband 
to  which  her  hetra  can  lay  claim  after  her 
death. 

His  heirs  or  devises  are  the  last  men- 
tioned. What  other  can  this  mean,  If  it  Is 
not  his  bdrs  or  devlsesT 

This,  In  our  oplnbm,  setaes  tbe  question 
of  title  by  rdation  bade  to  the  settler's  first 
entry  on  the  land  as  a  homesteads. 

The  next  proposition  has  been  somewhat 
anticipated  unaToldaUy.  Ibat  is,  as  to 
wbetbor  the  heirs  of  the  widow  have  ac> 
quired  asytbing  in  13te  land. 

While  there  may  be  someOiing  said  in 
support  of  the  pn^)osltlon  that,  as  between 
the  govemm^it  and  the  settler,  these  are 
correct  positions  that^  as  betwen  the  settler 
and  Ms  wife,  and  afterward  bis  widow  in 
case  of  his  death,  the  land  may  be  consider* 
ed  hers  to  the  extesA  that  the  community  is 
concerned. 

If  the  statute  was  not  as  positive,  it  may 
be  that  such  a  conclusion  might  be  reached. 
It  does  seem  as  if  nearly  all  tbe  rights  merge 
in  the  husband  when  be  is  the  entryman, 
and  the  only  exception  is  In  case  of  his 
death,  and  the  right  given  to  the  widow  to 
perfect  the  homestead.  In  tbe  event  of  her 
death,  we  have  seen  that  it  Is  not  her  heirs, 
but  his  heirs,  who  are  tbe  possible  bene- 
ficiaries.  Tbe  statnte  Is  Imperative, 

Until  the  term  of  occupancy  has  elapsed 
and  a  patent  has  Issued,  the  statute  is  con- 
trolling. It  Is  different  after  it  has  passed 
out  of  the  government,  and  a  right  has  been 
acquired  to  the  land.  As  to  acquiring  an  in- 
terest before  then,  It  is  a  well-known  fact 
that  tbe  community  system  is  Ignored  in  the 
administration  of  the  federal  laws.  Oun- 
nlngham  r.  Erutz,  41  Wash.  100,  83  Pac. 
109,  7  L.  B.  A.  96& 

The  heirs  take  as  donees,  and  not  by  de- 
scent. The  terms  of  the  statnte  are  clearly 
expressed.  Tlie  attempt  to  add  another 
condition  by  decreeing  Uiat  an  Interest  Innred 
to  tbe  community  or  to  the  wife  or  to  ber 
heirs  would  be  wanting  In  predalon  intended 
by  its  terms. 

We  have  already  stated  that  fliere  are 


three  decisions,  to  which  we  said  we  would 
return  later,  to  whldi  counsel  confidently 
refers.  The  first  Is  the  case  of  Brown  t. 
Fry,  52  La.  Ann.  SS,  26  South.  74a 

It  Is  stated  in  a  note  to  the  Cunnlngbam 
v.  Kmtz  Case,  cited  above,  with  reference 
to  this  court,  that  it  distinctly  based  its  deci- 
sion in  the  S2  La.  Ann.  68,  26  South.  74S, 
case  upon  the  fact  that  all  tbe  rights  of  the 
homesteader  and  his  -wife  .are  complete. 
They  had  passed  tbe  period  of  uneertaintr 
In  matter  of  land  entry.  There  was  no 
more  any  question  possible  in  regard  to  the 
homesteader's  right;  it  was  final,  and  bad 
passed  out  of  the  government.  If  that  be 
the  correct  statement  of  the  case  (and  we 
certainly  thick  It  Is),  it  affords  no  good 
ground  to  plaintiff  to  Invoke  the  decision  In 
support  of  his  claim. 

In  Richard  Moore,  110  La.  435.  34 
South.  S93,  the  court  held  that  tbe  home- 
steader bad  not  been  in  possession  of  tbe 
property  five  years  at  the  date  of  tiie  bos- 
band's  death;  that  Ills  widow  remained  In 
possession  the  five  years  and  con^leted  tbe 
tiUe  and  obtained  a  patent;  tbat  the  proih 
erty  became  hers  by  the  pateot,  and  did  not 
taXL  into  tbe  community,  irtileh  was  dl»> 
solved  at  the  date  of  her  husband's  deatb; 
that  the  community  could  not  acquire  fbm 
title  under  tbe  statute.  When  tbe  title  was 
acquired,  tbe  commonlty  bad  been  dSasolTed. 

Tn  regard  to  the  otbet  dted  ^todslon.  tiia 
f(dlowlng  is  from  the  imte  on  the  same; 
which  we  slightly  abbreviate: 

The  case  of  CroChet  SfoOftmant,  116 
1,  40  South.  474. 114  Am.  8t  Bep^  SSS,  ai^ears 
in  direct  ox^KtsiUon  to  the  doctrine  an- 
nounced in  the  Cunningham  r.  Knta  Csis^ 
41  Wash.  190,  83  Fae.  109,  7  L.  B.  A.  (N. 
767 ;  for  the  court  holds  that  the  acquisition 
dates  from  the  entry;  that  tile  final  proof 
has  a  retroactive  effect  to  the  date  of  the 
entry,  and,  consequently,  tbe  homestead  be- 
came tbe  Joint  property  of  the  husband  and 
the  wife  at  the  time  of  the  eatry,  even  though 
proof  was  made  after  tbe  death  of  tbe  wife; 
that  In  that  case  the  death  of  tbe  wife  oc- 
curred after  the  expiration  of  the  five  years; 
and  tbat  this  fact  may  distinguish  this  case 
from  Cunnlntfiam  v.  Krutz.  But,  it  is  stated 
further  In  tbe  note  in  the  opinion  dtci 
above,  littie  weight  appears  to  be  attadbed 
to  this  fact,  the  decision  being  mainly  upon 
the  fact  that  immediately  upon  the  cntiy 
the  homesteader  had  a  conditional  ownership 
of  the  land,  and  tbe  accompUshmoit  of  tbe 
condition  under  which  he  bM  retroacted  to 
the  entry,  and  craaequentiy  the  land. 

This  dicta  tn  the  quoted  opinion  la  wro- 
neons.  It  was  not  necessary  to  tbe  decree^ 
and  for  tbat  reason  is  not  considered  as  con* 
troUIng.  But,  with  this  dicta  deducted,  tiw 
decree  Is  correct  and  in  accord  with  ttm  views 
before  expressed. 

To  resume.  Plaintiff  acquired  under  tbe 
homestead  law  the  rl^  to  co  Into  posaoi 
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slon  and  protect  bis  possession;  that  Is  all. 

Tbe  mere  fact  that  one  takes  out  the  Qrat 
rapers,  with  the  view  of  entering  the  prop- 
erty under  the  homestead  ktw,  Is  not  equiva- 
lent to  a  title.  Guaranty  Savings  Bank  r. 
Bladow.  176  U.  S.  456.  20  Sup.  Ct  425,  44 
L.  Ed.  540. 

A  final,  and  not  a  duplicate,  receiver's  re- 
ceipt evidences  title.  HaJl  &  Leg  T.  Jeter, 
127  La.  234.  53  South.  638. 

The  title  remahis  In  the  UnlteQ  States 
until  the  homesteader  acquires  a  right  to  a 
final  receiver's  receipt.  Spokane  Falls  v. 
Ziegler,  167  U.  S.  73,  17  Sup.  Ct  728,  42 
L.  Ed.  70. 

The  modus  operandi  to  whidh  the  Civil 
Code  applies  are  acquisitions  by  purchases 
and  by  donation,  made  Jointly  to  both  spous- 
es. Burst  V.  Thompson,  118  La.  68,  42  South. 
645.  Then  the  property  passes  to  the  com- 
munity -ft  condition  which  does  not  arise  In 
the  case  under  consideration. 

For  reasons  stated,  it  la  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed 
from  Is  avoided,  annulled,  and  reversed ;  that 
plaintiff's  demand  be  rejected  and  bis  peti- 
tion dismissed  In  both  oonrts,  at  his  costs. 

On  Application  for  Rehearing. 

FROVOSTT,  J.  The  question  being  wheth- 
er  the  land  In  dispute  fell  within  the  com- 
munity of  acqneta  and  gains  between  Wad- 
kins  and  his  now  deceased  wlf^  as  belr  of 
whom  the  plaintiff  minor  claims  ownership 
of  one-half  of  the  propertgr,  the  facts  are 
that  Wadkins  settled  upon  the  land  with  a 
view  to  acquiring  It  noAer  the  bomestead 
laws  of  the  United  States  in  18^,  one  year 
before  his  said  marriage,  which  took  place 
in  1894;  that  hia  application  for  entry  was 
filed  in  1896,  during  the  eiiatence  of  bis 
marriage;  that  his  wife  died  In  1896;  that 
he  made  his  final  proofs  and  obtained  his 
patent  in  1898,  and  thereafter  sold  the 
land  to  the  authors  In  title  of  the  defend- 
ant company. 

The  court  has  not  held,  as  counsel  erro- 
neoasly  suppose,  that  property  acquired  un- 
der the  United  States  homestead  law,  dur- 
ing the  commimity  of  acquets  and  gains, 
does  not  fall  Into  the  community.  The  con- 
trary was  expressly  decided  In  the  cases, 
among  others,  of  Brown  v.  Fry,  52  La.  Ann. 
58,  26  South.  748,  and  Slmlen  v.  Perrodin,  36 
La.  Ann.  931;  and  the  point  has  been  con- 
sidered by  both  bench  and  bar  as  being  so 
fully  settled  that  in  the  recent  closely  con- 
tested cases  of  Richard  v.  Moore,  110  La. 
435,  34  South.  593,  and  Crochet  v.  McCam- 
ant,  116  La.  1,  40  South.  474,  114  Am.  St 
Rep.  5S8,  no  one  thought  of  contesting  it 
but  considered  that  the  sole  debatable  ques- 
tion was  as  to  the  point  of  time  when  the 
title  should  be  considered  as  having  vested. 
Indeed,  In  the  latter  case  the  decision  was 
that  the  property  had  fallen  into  the  com- 
munity; and  in  the  former  case  the  court 


expressly  stated  that  If  the  patent  had  is- 
sued during  the  husband's  life  the  proper- 
ty would  of  necessity  have  fallen  into  the 
community.  And  we  do  not  find  that  the 
legal  situation  In  such  a  case  is  anywhere 
better  expressed  than  in  the  following  pas- 
sage in  plaintiff's  learoed  counsel's  brief: 

"The  bomestead  laws  of  the  United  States 
are  to  be  construed  with,  and  not  In  opposition 
to,  the  community  laws  of  the  state.  In  case 
of  any  conflict  between  the  two,  then,  of 
course,  the  federal  law  must  prevail.  .  But.  in 
the  absence  of  ai^jthing  in  the  federal  statutes 
to  deny  the  application  of  the  state  laws,  then 
the  state  laws  must  be  considered  as  written 
into  the  federal  statutes,  and  as  a  part  of 
them.  To  deny  this  proposition  would  be  to 
assert  an  intention  on  the  part  of  Congress  to 
lesislate  npon  local  nutters  of  land  title,  and 
to  abolish  the  system  of  community  property 
as  to  all  lands  acquired  under  the  pronsions 
of  the  homestead  statutes." 

Bnt  what  the  court  has  htAi  is  that  the 
InTestitnie  of  the  title  dates  from  the  set- 
tlement upon  the  land,  and  not^  aa  contended 
by  plaintiff,  from  the  filing  of  the  appli- 
cation for  entry.  And  this,  as  an  effect  of 
the  act  of  Congress  of  1880  (Act  May  14, 
1880.  c.  89,  21  Stat  141  [U.  S.  Oomp.  St. 
1901,  p.  1383]),  and  of  our  codal  provisions 
touching  the  retroactlTe  operation  of  the 
acoompUshment  of  sn^enslTe  conditions. 
This  retroactivity  of  the  accompUshment  of 
the  BuspensiTe  condition  is  expounded  in  the 
case  of  Crochet  t.  HcCamant,  enpra,  and  is 
rdied  upon  by  plaintiff  in  the  preeoit  case. 

In  the  McCamant  Case,  the  way,  the  at- 
t^tlon  at  tiilB  court  was  not  called  to  the 
said  act  of  Congress  of  1880;  and,  besides, 
the  operation  of  said  act  would  not  have 
made  any  difference  in  the  case,  as  the  wet- 
tlement  and  the  filing  of  the  application  for 
fflitry  had  both  takai  place  during  the  mar* 
rlage. 

Said  act  of  1880,  referring  to  the  home* 
steader,  says: 

"Bis  right  ahaU  reUta  bacA  to  the  data  of 
settlement,  the  same  as  if  he  settled  under  the 

pre-emption  laws." 

PlalntHTs  learned  counsel  lay  much  stress 
upon  the  qualification,  "the  same  as  If  be 
settled  under  the  pre-emption  laws,"  insist- 
ing that  by  said  act  of  1880  the  nature  of 
the  right  acquired  by  the  homesteader  by 
mere  settlement  was  not  changed,  but  con- 
tinued the  same  as  theretofore,  and  that 
as  theretofore,  he  did  not  become  vested 
with  any  Interest  in  the  land  until  the  filing 
of  bis  application  for  entry,  and  we  must 
admit  that  we  are  much  Impressed  by  the 
argument  of  the  learned  counsel  on  that 
point;  but  the  Supreme  Court  of  the  Unit- 
ed States  has  expressed  the  contrary  opin- 
ion on  two  different  occasions.  True  only 
arguendo;  but  our  great  respect  for  that 
high  tribunal  leads  us  to  accept  those  ex- 
pressions as  conclusive,  bearing,  as  they  do, 
upon  the  interpretation  of  a  federal  statute. 

In  Maddox  v.  Durnham,  156  U.  S.  546,  IS 
Sup.  Ct  448,  89  L.  Ed.  527,  between  thedate 
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of  settlement  upon  the  land  by  tbe  home- 
steader and  tbe  date  of  bis  oflbrinc  to  file 
bis  aivlteatlon  for  esitry,  tbe  lands  were 
withdrawn  from  entry.  They  were  subse- 
Qnently  srsnted  to  the  state  of  Kansas,  and 
by  that  state  were  granted  to  tbe  Missouri, 
Kansas  it  Texas  Railroad  Co.,  and  by  that 
company  sold  to  Ibe  plaints,  who  was  suing 
to  recover  them  from  the  homesteader.  The 
court  aald: 

"This  claim  of  the  defendant  canaot  be  ras- 
tained.  At  the  time  of  those  tranBactions,  the 
mere  occnpatioii  of  the  land,  with  a  purpose 
at  some  subaeqaent  time  of  entering  It  for  a 
homestead,  gave  to  the  party  bo  entering  it  no 
rights.  The  law  In  force  ([Act  May  20,  1862, 
c.  75]  12  Stat  at  L.  S92)  made  tbe  entry  at 
the  law  office  the  initial  fact.  *  *  *  So  tbe 
hw  stood  uDtU  Bday  14,  1880  (21  Stat  at  L. 
141),  when  an  act  was  passed,  the  tiiird  sec- 
tion of  which  1b  as  follows:  ~  •  •  •  •  By 
this  sectioD  for  the  first  time  tbe  right  of  a 
party  entering  land  nnder  tbe  homestead  law 
was  made  to  relate  back  to  the  time  of  hia 
settlement." 

By  Inference  tbe  court  here  holds  that,  If 
the  defendant's  settlonent  had  been  made 
subsoiuently  to,  Instead  of  prior  to,  the 
adf^tlon  of  tbe  said  act  of  1880,  tbm  with- 
drawal of  tbe  land  from  oitiy  would  hare 
beOL  InelFectlTe  as  against  tbe  r^ts  ac- 
quired by  the  homesteader  by  his  settle- 
ment 

Tbe  ease  of  Ballway  t.  Donobue,  210  U.  S. 
23.  28  Bnp.  Gt  600,  62  Zi.  Bd.  Ml,  In  its 
facts  Is  even  less  dosdy  analogous  than 
that  of  Maddoz  t.  Bumbam;  but  0ie  ex- 
Iffessions  of  tbe  court,  the  preimit  Chief 
Justice  being  the.wgan  of  tbe  eourt,  are 
even  stronger.  Tbw,  at  page  SO  of  210  U.  8.* 
at  page  602  of  28  Sup.  Gt  (S2  U  Ed.  041), 
tbe  court  said: 

"It  was  not  untU  May  14,  1880  (c  89,  21 
Stat  141),  that  a  homestead  entry  was  per- 
mitted to  be  made  upon  uDsarveyed  public 
land.  The  statute  wblcb  operated  this  im- 
portant change,  moreover,  modified  the  home- 
stead law  in  an  Important  particular.  Thus,  for 
the  first  time,  both  as  to  the  surveyed  and  un- 
Burveyed  lands,  tbe  right  of  the  homestead 
settler  was  allowed  to  be  Initiated  by  and  to 
arise  from  tbe  act  of  settiement,  and  not  from 
the  record  of  the  claim  made  In  the  land  office." 

Again; 

"It  is  certain,  however,  that,  viewing  com- 
prehensively tbe  rulings  of  tbe  Land  Depart- 
ment, the  subject  has  been  considered  in  two 
aspects:  First  the  sufficiency  of  acts  done  by 
a  settler  upon  or  after  iniuating  a  claim  to 
give  notice  to  tbe  extent  of  his  claim  to  an- 
other settler;  and,  second,  the  sufficiency  of 
Ulte  acts  to  entitle  tn  a  patent  for  the  land  as 
against  the  govemmeot.  In  both  classeB,  It 
is  undoubted  that  the  administrative  rule  has 
been,  as  to  surveyed  and  uosurveyed  lands, 
that  the  notice  effected  solely  by  improvements 
upon  tbe  land  is  confined  to  land  within  the 
particular  quarter  section  upon  which  the  im- 

ErovementB  are  situated.  [L.  R.  Hall]  5  L. 
K  141.  Aod  this  ruling  was  predicated  apon 
the  assumed  iniport  of  the  decision  in  Quinby 
V.  Conlan,  104  TJ.  S.  420  [2«  L.  Ed.  800J. 

"As  to  the  second  aspect— that  Is,  the  nature 
and  character  of  the  acts  of  the  settler  essen- 


tial to  Initiate  and  pressnrs  a  daim  to  land 
aa  agalnat  the  government— the  rulinga  of  the 
Land  Department  have  been  liberal  towards 
the  settler,  and  his  good  faith  and  honest  pur- 
pose to  comply  with  the  demands  ot  the  stat- 
ute have  prTmarily  been  considered,  thus  car- 
rying out  the  injunctiou  of  this  court  in  Tar- 
pey  T.  Madsen,  178  U.  S.  220,  20  Snp.  Ot  848; 
44  L.  Ed.  1042,  and  cases  there  dted,  to  the 
effect  that  regard  should  be  had,  in  passing  on 
the  rights  of  the  settlers,  to  the  fact  that  'the 
law  deals  tenderly  with  one  who,  in  good  f^tb, 
goes  upon  the  public  lands  with  tbs  view  af 
making  a  home  thereon.*" 

Bebearlng  refused. 

BBEAUX,  GL  J.,  adhering  to  tbe  fbnt  opin- 
ion, bands  down  tbe  following: 

All  the  decrees  of  this  court  on  tbe  sub- 
ject-matter involved  are  In  harmony.  Tbe 
texts  of  one  of  tiie  dedstons  (possibly  two) 
are  broader  than  necessary.  See  Crochet  v. 
HcCamant,  116  La.  1,  40  South.  474. 114  Am. 
St  Rep.  BS8.  See,  also,  upon  the  subject 
note  to  7  L.  R.  A.  (N.  S.)  967,  968. 

We  beld  In  our  decision  b^etofore  banded 
down  Chat  betwem^e  govemmoit  and  tbe 
homesteader  community  rights  cannot  In- 
terfere with  the  general  government  As  re- 
lates to  tbe  government,  it  fS.ll8  Into  the 
community  after  it  baa  been  acquired,  not 
before. 

I  adhere  to  the  first  opinion,  and  agree 
with  the  court's  action  In  roCualng  tbe  re- 
hearing. 


STATB  ex  rel.  CRENSHAW  «t  aL  T. 
JOSBPH  et  aL 

(Supreme  Court  of  Alabama.    Dec.  21,  1911. 
Rehearing  Denied  Feb.  IS,  1912.) 

1.  Statdtbs  (I  80*)— BnAcmirr— Apfsotal 

BT  QOVmiOB-^AILUn  TO  APPBOTB  OB  Bb- 
TUHN--*'Al>JOCBNlCBHT." 

The  constitutional  provision  that  if  anT 
bill  shall  not  be  returned  by  the  Governor  with- 
in six  days  after  It  shall  be  presoited  to  fain, 
it  shall  become  a  law  as  if  he  had  signed  it,  on- 
less  the  Le^slature  by  its  adjonnunuit  pre- 
vents Its  return,  contemidates  a  final  "adjoum- 
ment,"  and  not  a  mere  recess. 

[E)d.  Note.— For  other  cases,  Bee  Statutes, 
Cent  Dig.  S  32;  Dec.  Dig.  |  SO.* 

For  other  definitions,  see  WtMrds  and  Phrases, 
vcn.  1,  pp.  190-192.] 

2.  Statctks  (S  29*)— BNAtTncEivT— Afpboval 

BT  OOVXBROR — FaILURB  TO  ReTUBN. 

Under  the  constitutional  provMtm  that  a 
bill  shall  becfHne  a  law,  as  if  signed  by  the  Qot- 
emor.  If  It  shall  not  be  returned      him  withia 

six  days,  Sundays  excepted,  after  in««ented.  the 
time  witbin  which  the  Governor  may  conrider 
a  bin  without  Its  becoming  a  law  Is  measured 
by  calendar  days. 

[Ed.  Note. — For  other  eases,  see  Statute^ 
Cent  Dig.  i  31;  Dec.  Dig.  S^.*] 

3.  Statutes  (I  30*)— E^actmbitt— Apfboval 

BT  OOVEBNOBS. 

Under  tbe  constitutional  provision  that  a 
bill  shall  become  a  law,  sa  if  signed  by  tbt 
OotBmor,  If  not  returned  by  Mm  within  six 
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day*  ftfter  It  b  pnMnted  to  him,  unless  ths 
L^cidatQi*  pnrents  return  br  Kdjonmment, 
bnt,  wh«D  retnrn  is  prevented  recess,  It 
must  be  retnrned  to  tbe  original  house  within 
two  dajs  after  tbe  leassembliag,  a  bin  cannot 
be  retnniBd  to  anj  officer  or  afgregatlon  of 
members  of  a  honae,  when  it  is  not  in  sesrion; 
it  bdag  Maential  that  It  be  rstnnud  while  the 
boose  is  in  session. 

[Ed.  Note^For  otbw  cases,  aee  Statataa, 
Gent  Dig.  I  82;  Dee.  Dig.  |  80.*] 

4.  Statctbs  (I  30*)— HJKAermHiT— AppbotjU. 
BT  GovBBNOB— Return  to  Lboiblatvsk. 

Where  the  return  of  a  bill  by  the  Goremor 
to  the  house  in  which  it  originated  is  prevent- 
ed \>7  recess  for  more  than  a  day,  the  two  days 
after  reassembling  in  which  It  most  he  return- 
ed to  the  house,  under  tbe  Constitution,  to  pre- 
rent  it  from  becoming  a  law,  must  necessarily 
be  legislative  days. 

[Ed.  Note.— For  other  cases,  tee  Statutes, 
Cent  Dig.  i  82;  Dee.  Dig.  |  SO.*] 

5.  STATUIXS  (I  284*)— E^NACIUBHT— Appboval 
BT  GOVEBNOB— E^VIDEKCB. 

A  memorandum  made  on  Uie  bill  at  the  time 
by  the  OoTemor**  xecotding  Mcretair  cannot 
be  resorted  to  to  show  whw  a  bonae  bill,  retamed 
with  objections  to  the  House  by  the  Qovenior, 
reached  hfm,  so  as  to  determine  whether  it  was 
so  returned  within  dx  days,  as  required  by  the 
Constitution,  as  the  legislative  record  of  the 
bill,  with  amendment  to  obviate  the  Qovemor's 
objections,  and  the  presumptions  dierefrom  in 
favor  of  its  constitutional  enactment,  are  con- 
clusive; and  hence,  where  the  legialative  rec- 
ords and  Jonmals  did  not,  and  were  not  requlr- 
«d  to  show,  when  tbe  bill  was  presented  to  the 
Governor,  snch  memorandum  was  not  admissi- 
ble to  show  that  tbe  biU  waa  not  retamed  with- 
in the  six  days. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  H  383.  388 ;  Dec  Dig.  |  284.*] 

6.  Btidercb  (I  83*)— JuDioiAi.  Notice. 

The  Supreme  Oonrt  will  take  Judicial  no- 
tice of  the  journal  of  each  legislative  bouse. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  88.*] 

7.  Statutes  (i  ra*>— Special  Laws. 

Gen.  Acts,  1911.  p.  204,  provides  for  the 
appointment  of  commissioners  in  cities  having 
a  population  of  100,000  inhabitants.  Gen.  Acts 
1911,  p.  280,  provides  for  a  commission  govern- 
ment in  the  cities  having  a  population  of  25,- 
000,  and  less  than  60.000.  Gen.  Acts  1911.  p. 
330,  provides  for  sucfa  government  in  cities  and 
towns  not. within  the  operation  of  any  other 
statute  authorising  the  commission  government ; 
and  Gen.  Acts  1911,  p.  691,  provides  for  such 
form  of  municipal  government  In  cities  having 
B  population  of  more  than  1,000,  and  not  more 
than  26,000.  Held,  that  the  acts  were  separate 
statutes,  and  were  not  special  laws,  within  the 
constitutional  inhibition,  although  referring  to 
tbe  same  general  subject;  a  classification  biaed 
on  population  being  reasonable. 

[Ed.  Note.— For  other  caaes,  see  SUtnter 
Dec.  Dig.  I  93,*] 

8.  Evidence  (|  26*)— Judicial  Nottob— Pot 
tTLAXion  or  Cities. 

nie  Supreme  Court  will  take  jodlclal  no- 
tice tbat  tiie  city  of  Birmingham  was  the  only 
aty  to  whi<ji  Gen.  Acte  1911,  p.  204,  providing 
a  commission  form  of  government  for  cities  hav 
ine  a  population  of  100,000,  was  appUcablF 
when  the  act  was  luiased. 

[Ed.  Note.— For  other  cases,  see  EMdence 
Cent.  Dig.  «|  81-58;  Dec  Dig.  f  26.*] 


9.  CONBTITDTIQirAt  IiAW  Q  48*)— YaUDITT 

or  Statu  ix. 

lie  Supreme  Court  must  sustain  the  va* 
lidity  of  an  act,  unless  it  is  clear,  beyond  a  rea- 
sonable doubt,  that  it  violates  the  Constitution. 

[EA.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  40 ;  Dec.  Dig.  f  48.*] 

Simpson  and  McOlellan,  JX,  dissenting. 

Appeal  from  Circuit  Court,  Montgomery 
County;  W.  W.  PearsoA,  Judge. 

Information  in  the  nature  of  quo  warranto 
by  the  State,  on  the  relation  of  C.  B.  Cren- 
shaw, Jr.,  and  another,  against  E*  B.  Joseph 
and  others.  From  a  judgment  for  defend- 
ants, relators  aifpeaL  Affirmed. 

Arrlngton  A  Houghton,  for  appellants.  W. 
A.  Gunter  and  John  V.  Smith,  for  appelleeo. 

8AYBE,  J.  This  Information  in  tbe  nature 
of  quo  warranto  waa  filed  by  the  app^nt 
Crenshaw,  in  the  name  and  behalf  of  the 
state,  and  sought  a  judicial  determination 
to  the  effect  that  defendants  were  not  en- 
titled to  hold  office  as  commi8si<mers  for 
the  city  of  Montgomery,  as  they  were  annm- 
ing  to  do.  By  their  answer,  defendants 
justified  their  aasnmptton  ot  official  power 
and  functions  under  an  appointment  by  the 
Governor,  alleging  that  their  said  aK>oint^ 
ment  was  made  in  ponmance  of  the  act  '"to 
provide  and  create  a  commission  form  of 
rannlcUwl  goTenunent  and  to  establish  same 
in  all  cities  of  Alabama,"  etc.;  the  same 
being  shown  at  pages  288-815  of  the  printed 
volume  of  the  General  Acts  of  191L  The 
act  here  referred  to  provides  for  a  com- 
mission of  five,  to  consist  of  the  then  mayoi 
and  four  others  to  be  ai^Kiinted  the  Got- 
emor,  who  should  erarclBe  all  the  powers  of 
the  munldpal  goremmait.  The  legislative 
history  of  this  act,  as  evidenced  by  the 
journals  of  the  two  houses  of  the  Legisla- 
ture and  the  enrolled  act  on  file  In  the  office 
of  the  Secretary  of  State,  is  the  history  of 
an  unimpeadiable  exercise  of  l^^lattve  pow- 
er, as  all  parties  concede.  In  every  respect 
«aTe  one.  At  one  point,  a  difference  of  opin- 
ion has  arisen  out  of  facts  which  we  will 
here  state:  House  BUI  323,  out  of  which 
the  act  in  question  waa  developed  by  a 
course  of  legislative  action,  provided  for  a 
commission  of  three,  to  consist  of  the  mayor 
and  two  others,  who  should  be  elected  by 
the  peo^e.  In  this  shape,  the  bill  passed 
both  bouses  and  was  signed  by  the  Speaker 
of  the  House  of  Representatives  and  the 
Lieutenant  Governor,  presiding  o&cet  of 
the  Senate,  on  March  22,  1911.  The  journal 
of  the  House  next  shows  that  aa  March  81st, 
the  House  being  ttien  In  session,  "the  House 
concurred  In  and  adopted  Oie  amendment 
offered  by  tbe  Governor  to  the  H.  Bill  828, 
said  Govemor*B  amendment  being  as  fol- 
lows and  here  the  amendment,  which  pro- 
vided, among  otiier  things,  for  a  commission 
of  five,  is  set  out  at  length.  The  Governor's 
message  bears  date  March  81,  1911,  and 


*For  other  eases  ses  same  topic  and  seetion  NUHBSK  In  Dee.  Dts-  a  Aul  Dls.  Key  No.  Bertss  a  Sap'r  laOsxaa 


Digitized  by 


Google 


m 

was  spread  opon  the  Journal  In  pursuance 
of  the  Constitution  (section  125),  which  re- 
QulreB  In  such  cases  that  the  House  In  which 
the  bin  originated,  and  to  which  It  is  re- 
turned, "shall  enter  the  objections  at  large 
upon  the  Journal  and  proceed  to  reconsider" 
the  bill.  In  the  meantime,  as  the  Journals 
show,  the  Legislature,  on  March  22d,  ad- 
journed to  the  24th.  and  on  the  24th  to  the 
29th,  and  on  the  29th  to  the  Slat  Of  In- 
tervening days,  March  26th  fell  on  Sunday. 
The  appellant's  contention  Is  that,  under 
the  Constitution,  the  bill  became  a  law  In 
Its  original  shape  by  reason  of  the  Gover- 
nor's failure  to  sign  or  return  the  same, 
with  the  amendments  of  his  proposal  to  the 
House  of  RepresentatlvoB,  within  six  days; 
and  that  what  further  was  done  with  the 
bin  Is  of  no  consequence,  as  being  wholly 
without  the  power  of  the  Legislature. 

[1-4]  So  much  of  the  Constitution  as  Is 
necessarily  Involved  in  the  decision  of  th6 
question  presented  reads  as  follows:  "Every 
bill  which  shall  have  passed  both  houses  of 
the  Legislature,  except  as  otherwise  pro- 
vided In  the  Constitution,  shall  be  presented 
to  the  Governor;  If  he  approve,  he  shall 
sign  It;  but  If  not,  he  shall  return  it  with 
his  objections  to  the  house  In  which  It  origin- 
ated, which  shall  enter  the  objections  at 
large  upon  the  Journal  and  proceed  to  re- 
consider It  •  •  •  If  any  bill  shall  not 
be  returned  by  the  Governor  within  six 
days,  Sunday  excepted,  after  It  shall  have 
been  presented,  the  same  shall  become  a 
law  In  like  manner  as  If  he  bad  signed  It, 
imle»  the  Legislature,  by  Its  adjournment 
prevent  the  retam.  In  vrtiich  case  It  shall 
not  be  a  law ;  bat  when  return  la  prevented 
by  recesB,  such  bill  muat  be  returned  to 
the  bouse  In  which  it  originated  within  two 
days  after  the  reassembling,  otherwlae  It 
shall  become  a  law."  The  authorities  are 
unanimous  In  holding  that  the  adjournment 
of  the  Legislature  contemplated  in  the  quoted 
daQse  of  the  Gcmstltution  Is  a  final  ad- 
joununoit  It  seems  necessary,  also,  to  hold 
that  the  limit  at  time  during  the  session— 
that  li^  where  there  has  been  no  final  ad- 
Jonmment — ^within  vhUib.  the  Governor  shall 
return  a  bill  In  order  to  prevent  it  becoming 
a  law  without  his  approval  and  signature, 
or,  perhaps,  It  would  better  express  the  In- 
tent of  tiie  provision  to  say  the  period  of 
time  during  which  the  Governor  has  the 
right  to  consider  a  bill  without  its  becoming 
a  law  Independently  of  him,  must  be  measur* 
ed  by  calendar  days;  for  otherwise  there 
would  be  no  reason  for  excepting  Sunday, 
on  which  day  It  Is  not  the  practice  of  leg- 
islative bodies  In  this  country  to  sit  for  the 
business  of  legislation.  When  occasionally 
Legislatures  have  found  It  convenient  or 
necessary  to  extend  their  sessions  over  Into 
Sunday,  It  has  been  treated  as  an  extension 
of  the  previous  day.  But  the  sixth  must 
be  a  legislative  day  also;  for  the  Governor 


(Ala. 

has  six  days  In  whldi  he  may  oonrider  the 
bill,  and  the  requirement  is  that  the  bill, 
in  case  It  be  not  approved,  be  returned  to 
the  house  In  which  it  originated.  No  con- 
gregation of  the  menftiers  of  a  house  can, 
in  a  constitutional  sense,  conatltute  the 
House  during  the  period  of  a  recess,  or  ex- 
ercise any  of  its  constitutional  functiona 
Nor  can  the  return  be  made  to  any  office  of 
the  House  when  It  is  not  In  session.  As  was 
aptiy  said  by  Gov.  Jones  in  a  message  to 
the  Senate  In  1893:  "A  message  from  the 
executive  to  either  branch  of  the  Legisla- 
ture, delivered  to  an  officer  of  the  body, 
who  may  not  even  be  a  member,  and  when 
It  la  not  In  session,  for  transmission  and 
delivery  to  'the  House*  when  It  shall  recon- 
vene. Is  an.  anomaly  In  parliamentary  law. 
Messages  from  the  executive  to  either  branch 
of  the  General  Assembly  are  Invariably  de- 
livered to  the  House  while  in  session,  and 
not  to  the  officers  for  them.  Such  has  been 
the  immemorial  usage,  and  the  same  custom 
obtains  concerning  messages  from  one  boose 
to  the  other.  There  Is  neither  parliamentary 
nor  statute  law  which  confers  any  functions 
upon  the  secretary  or  clerk  of  either  house, 
while  they  are  in  recess,  concerning  the 
reception  of  messages  from  the  other  boose 
or  from  the  executive.  Parliamentary  law 
absolutely  divorces  clerks  and  wcretarlea 
from  sa(^  functions,  and  Is  so  exacting  In 
this  regard  that  one  bouse  will  not  reo^ve 
a  message  from  the  other  If  the  house  soid- 
Ing  the  message  Is  not  in  aesslcni.  Indeed, 
it  would  seem  that  the  express  langnage  vt 
the  Constitution,  which  requires  the  retan 
*to  the  Honse,'  wonld  repeal  ai^.  parliament- 
ary or  statute  law  or  custom.  If  sacti  bad 
obtained,  whereby  th^  return  might  be  made 
to  the  clerk  or  secretary  of  the  House,  while 
it  was  not  In  sMsUm,  for  ddlvery  to  It  when 
It  reconvenes."  Sen.  Jour.  1892-^  SM-3ia 
Like  considerations,  and  others  arising  out 
of  the  fftct  that  during  the  period  of  a  re- 
cess the  Governor  may  find  it  exceedtntfy 
Inconvenioit,  If  not  Impossible,  to  communi- 
cate with  the  presiding  officers  of  the  faoaaes^ 
not  to  mention  the  element  of  onsettnUness 
which  may  find  Its  way  into  sudi  an  effort, 
lead  to  the  conclnslon  that  a  bill  may  not 
be  returned  to  the  Speaker  of  the  House  or 
the  presiding  officer  of  the  Senate  la  rrrusi. 
So.  then,  a  bill  must  be  retained  to  the  House 
while  In  session,  which  Is  to  say  fliat  the 
sixth  and  last  day  during  which  the  Govern 
nor  may  retain  a  blU  without  Ite  becoming  a 
law,  if  he  sees  fit  to  exodse  bis  rl^t  of  ex- 
amlnatlon  to  the  utmost,  mit  be  a  legisla- 
tive day.  We  conclude,  also*  that  if  the 
house  In  which  a  bill  originated  Is  in  session 
on  the  sixth  day  after  a  bill  has  been  pre- 
sented to  the  (Governor,  so  that  the  Gover- 
nor has  then  an  opportunity  to  retnm  the 
blU,  and  there  Is  a  failure  to  return  It,  bis 
constitutional  right  to  return  is  exhausted. 
Any  other  rule  would  lead  to  the  resoit  tlia^ 
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with  the  dally  passage  of  bills  orlginatlnf 
In  either  house,  the  limitation  of  time  would 
be  ineffectual,  nnlesa  the  Legislature  should 
each  day  remain  In  aesslou  until  the  last 
mlnate  of  the  day — a  resnlt  not  contemplat- 
ed, of  conrse.  But  where  a  retam  Is  pre- 
vented by  recess — an  adjournment,  not  final, 
but  for  more  than  a  day — the  two  days  after 
the  reassembling  In  which  the  bill  may  be 
returned  must  of  necessity  be  legislative 
days.  On  one  the  house  reassembles  as  an 
organized  body;  on  the  other  the  bill  may 
be  returned  to  the  liouse  so  organised. 

[5]  Relator  offered  to  show  by  a  memoran- 
dum made  at  the  time  upon  the  bill  by  the 
Governor's  recording  secretary,  and  by  other 
parol  proof,  that  the  bill  reached  the  Gov- 
ernor's office  and  was  delivered  Into  the 
hand  of  hlB  recording  secretary  on  March 
22d,  and  that  this  was  the  customary  way 
of  dealing  with  bills.  The  bill  Is  not  traced 
directly  to  the  Ctovemor's  hand  or  notice 
before  the  Slat,  the  day  on  which  he  re- 
turned It  to  tiie  House.  .If  these  facts  con- 
stituted a  presentation  to  the  Governor,  with- 
in the  meaning  of  the  Constitution,  and  if 
no  rule  of  lav  or  Imperative  policy,  anch 
as  has  always  ineralled  In  cases  of  the 
character  and  in  Tlew  ct  which  the  Constlta- 
tlon  may  be  regarded  as  having  been  framed, 
stood  In  the  way  ct  a  rewnt  to  parol  evi- 
dence of  them,  then  conalderatltm  of  llie 
dates  to  whldi  we  have  referred.  In  con- 
nection wltli  the  Interpretation  given  al- 
ready to  the  danses  of  the  Oonstitntlon  tn 
question,  must  result  In  a  Judgment  denying 
the  validltT  of  the  act  under  whidi  the 
respondents  are  holding  office. 

Cases  have  been  dted  from  other  juris- 
dictions to  snstatn  the  appellantfs  contention 
that  the  presaitatlfni  shown  by  the  memor- 
andum WBS  a  presentatton  to  the  Goremor. 
In  Wrede  t.  Bldiaxdson.  77  Ohio  St  18% 
82  N.  B.  1072,  122  Am.  St  Bep.  498,  tiie 
ruling  was  tiiat  an  oitry  in  a  record  whlcih 
vas  kept  In  the  office  of  the  GoTemor,  par- 
suant  to  a  requirement  of  law,  and  ^tb 
bis  acquiescence  used  to  perpetuate  evidence 
of  the  presentation  to  him  of  bills  which 
bad  been  passed  by  the  General  ABsembly. 
was  competent  and  sufficient  to  prove  snch 
presentation.  In  State  v.  Michel,  52  La. 
Ann.  936,  27  South.  565,  49  L.  R.  A.  218,  78 
Am.  Bt  Rep.  364.  It  appears  that  the  Con* 
stitotlon  of  LoolBlana  contains  an  Impera- 
tive provision  that  "as  soon  as  bills  are 
signed  by  the  Speaker  of  the  House  and 
Presldrat  of  the  Senate,  they  shall  be  taken 
at  once,  and  on  the  same  day,  to  the  Gov- 
ernor by  the  clerk  of  the  House  of  Represen- 
tatives, or  secretary  of  the  Senate,"  and  the 
validly  of  the  act  there  in  question  was 
submitted  to  the  court  on  an  agreed  state- 
ment of  fact  which  stipulated  the  day  of 
its  presentation  to  the  Governor.  The  bill 
having  been  presented  to  the  Governor  be- 
tween 10  and  11  o'clock  at  nlgbt^  aad  the 

67  SO^ 


Governor  having  refused  to  receive  It  at  that 
hour,  the  question  litigated  was  whether  snch 
a  tender  of  the  bill  was  a  constitutional  pres- 
entation of  it  and  whether  the  fact  that 
the  Governor  dedtned  then  to  receive  It 
rendered  that  presentation  nugatory  and  in- 
effective. We  have  no  doubt  the  question 
was  properly  decided  against  the  Governor's 
pretensions.  So,  too.  In  Harpeuding  v. 
Halght,  39'  Cal.  180,  2  Am.  Bep.  432,  the 
case  was  made  niKm  agreed  facts  which 
stipulated  that  on  a  certain  day  the  bill 
was,  by  the  enrolling  committee  of  the 
Senate,  delivered  to  the  Governor  for  his 
consideration.  No  question  was  raised  con- 
cerning the  fact  of  presentation;  whether 
the  Senate,  by  adjournment  had  prevented 
a  return,  and  whether  tlie  court  bad  Juris- 
diction to  compel  the  Governor,  by  manda- 
mus, to  cause  the  bill  to  be  authenticated 
as  a  statute,  are  questions  whlcb  constitute 
tbe  entire  subjectmatter  of  the  opinion.  The 
same  Is  true  of  State  v.  South  Norwalk,  77 
Conn.  267,  68  Atl.  760.  The  court  bk  that 
case  took  occasion  to  say  that  "it  [a  blU] 
cannot  be  deoned  to  have  been  presented 
to  Iilm  [the  Govemor]  until  It  has  been  In 
some  way  put  into  his  custody,  or  into  that 
of  some  me  properly  representii^  him,  in 
such  maimer  that  he  has  a  reasonable  op- 
portunity to  Inspect  and  consider  It"  dtlng 
Opinion  of  the  Jnatlcea,  99  Mass.  esfi.  The 
conrt  further  said,  "Dne  prorlslcm  was  made, 
shortly  after  the  adoption  of  the  Constitu- 
tion, for  sadi  attendance  on  'the  Governor, 
or  the  person  'administering  the  office  of 
Governor/  as  might  serve  to  secure  his 
proper  represoitatlon  at  the  execntive  offices 
daring  the  sessions  of  the  Qena'al  Assem- 
bly,*' citing  the  statutes  of  Connecticut  The 
case  of  Soldiers'  Voting  BlU,  46  N.  H.  aOS, 
dedded  by  tiie  Supreme  Oonrt  of  New  Hamp* 
shire  in  1864,  holds  with  the  appellant  on 
this  ptdnt  In  ttiat  case  It  was  "assnmed 
to  be  established"  that  tlie  bill  was  "carried 
by  the  assistant  clerk  of  the  Senate  to  the 
executive  chamber,  In  tiie  state  hoiue,  in 
accordance  with  the  customary  mode  of  pre- 
senting bills  to  the  Governor,  and  was  laid 
upon  the  table  of  the  Governor,  who  was 
then  absent  from  the  room,  but  who  had 
been  there  during  the  morning,  and  wee 
expected  to  return  that  afternoon,  but  did 
not;  that  when  said  bill  was  thus  laid  upon 
the  Governor's  table  some  members  of  the 
executive  council  were  present  and  also 
Mr.  Barrett  the  State  Auditor,  who  was 
the  son-In-lew  of  the  Governor,  and  who 
had  a  table  there  In  the  executive  chamber 
for  the  transaction  of  his  business,  near 
that  of  the  Governor;  that  the  assistant 
derk  of  the  Senate,  when  he  entered  the 
executive  chauAer  with  said  bill,  announced 
that  he  had  a  .bill  for  the  Govemar."  The 
Governor  saw  the  bill  on  the  next  day,  and 
the  point  at  issue  was  whether  there  had 
be«B  a  .i^reseittatlon  wbw  tbe  bill  was  laid 
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apon  the  GoTernor'a  table.  In  brief,  tlie 
conclusion  that  the  bill  had  been  presented 
when  laid  apon  the  Governor's  table  was 
rested  upon  the  absurdity  of  requiring  the 
officers  of  the  L^lslature,  in  order  to  per- 
form their  duty,  "to  follow  the  Governor 
wherever  be  may  chance  to  go,  whether  in 
the  state  or  out  of  It,  upon  his  private  busi- 
ness as  well  as  public,  and  present  bills  to 
him  in  iKrson  wherever  he  may  hapi>en  to 
be."  The  clear  effect  of  the  dedalon  was 
that  the  bill  must  be  d^K>elted  in  the  usual 
plao^  and  the  attention  of  the  Governor, 
secretary,  or  other  person  in  charge  of  the 
room  called  to  the  fact  What  different 
effect  was  given  to  the  presmce  of  members 
of  the  executive  council  with  whom,  under 
the  Constttution  of  New  Hampshire,  the 
Governor  was  required,  from  time  to  time, 
*'to  liold  a  council  for  ordering  and  directing 
tlie  affairs  of  the  state,  according  to  the 
laws  of  the  land,"  or  to  the  presence  of 
the  Governor's  son-in-law,  or  whether  the 
Janitor  would  not  have  served  the  purpose 
as  well,  does  not  appear.  At  any  rate,  the 
case  would  seem  to  permit  the  authority 
of  l^^islattve  acts  to  rest  upon  a  retj  un- 
certain basis.  Out  own  case  of  State  t. 
Porter,  145  Ala.  541,  40  Sontli.  144.  Is  also 
relied  npon.  That  case  drew  into  question 
the  right  of  cominlsBloners,  appointed  by 
the  Goremor,  to  liold  an  election  to  locate 
a  connty  seat  nnder  the  act  of  March  8, 190S. 
Gen.  Acts  1903,  p.  117.  Tba  act  provided 
for  the  appointment  of  commlBsloners  wlten- 
ever  a  majori^  of  the  qvailfled  electors  of 
a  county  should  "potion  the  Qovemor  in 
writti^.*'  Relator  rdled  upon  a  petition  of 
withdrawal.  Justice  Anderson  said:  '^he 
law  provides  that  the  petition  must  be  pre* 
smted  to  the  Governor,  meaning  that  It 
must  be  lodged  with  him  or  his  official 
force  in  some  formal  manner,  so  as  to  be- 
come an  official  document  And  section  2 
(page  118)  of  the  act  requires  the  Secretary 
of  State  td  furnish  a  copy  of  said  petition 
to  the  county  site  commissioners  when  tie 
issues  to  them  their  conmiisslona.  Thus  it 
must  be  observed  that  this  original  petition 
must  get  within  the  actual  custody  and  con- 
trol of  the  Governor.  It  therefore  stands 
to  reas(m  that  in  order  for  any  of  the  signen 
to  withdraw  therefrom,  they  must  do  so 
with  a  degree  of  formality  corresponding 
with  that  contemplated  by  the  law  In  pre- 
aentiug  the  original  petition."  And  it  was 
held  that  a  withdrawal  petition,  presented 
to  Capt  Bedberry,  who  had  been  sent  by 
tho  Governor  to  Cleburne  connty  to  investi- 
gate the  bona  Udes  of  the  original  petition, 
but  which  never  in  ftict  reached  the  Gover- 
nor's hands,  was  of  no  avail.  Clearly  that 
case  rested  upon  considerations  which  hare 
no  place  in  the  case  at  hand;  for  there  no 
question  of  leglslattve  procedure  was  in- 
volved. Pw  contra  to  the  rule  In  New 
Hampshire,  in  Massachusetts,  in  a  case  where 
tiie  Governor  was  out  of  the  state  ifbaa.  a 


bin  iMssed  the  L^^slatare,  the  Snpremc 
Judicial  Court  reasoned  that  as  the  duty  of 
revlsal  by  the  Governor  was  a  personal  duty, 
with  which  be  alone  was  intrusted.  It  was 
necessary  that  the  bill  should  be  laid  before 
him  personally ;  that  the  Governor,  whose 
duty  it  was  to  sign  the  bill,  was  entitled 
to  have  It  before  him,  that  he  might  have 
the  opportunity  to  sign  or  return  It  with 
his  objections.  In  this  state,  we  have  no 
constitutional  or  statutory  provision  re- 
quiring  the  presentation  to  be  made  to  the 
Governor  within  any  fixed  time,  nor  any 
requiring  an  official  record  of  such  presenta- 
tion to  be  kept  There  Is  therefore  no  pre> 
sumption  of  duty  discharged  by  other  offi- 
cials to  set  over  against  the  presumption 
that  the  Governor  has  observed  the  law,  nor 
any  record  required  by  law  to  be  kept  on 
which  to  place  a  finding  that  the  bill  was 
preeented  to  the  Gkivemor  more  than  six 
days  before  its  return  to  the  House.  What 
effect  the  practice  of  subordinate  offices 
of  the  two  houses  to  present  bUls  to  the 
Governor's  recordlfig  secretary  and  of  the 
Governor's  acquiescence  in  that  practice 
should  have  in  detomlning  the  sufflcioicr 
of  audi  preaoitatlon  may  be  left  yttsn  we 
find  it,  with  the  apparent  weight  of  reastm 
and  anthorilT  (qiposed  to  ajwellanf s  con- 
tention; for  at  some  time  prior  to  its  re- 
turn to  the  House  the  Governor  took,  cognlx. 
ance  of  the  hill,  'Xtm  onavoldable  qiuBtlcui 
is  whether  pand  should  have  beea  recdved 
to  show  tike  point  ot  time  at  which  pres- 
entation was  made,  and  this  we  have  de- 
cided iu»n  considentloni  which  will  be 
stated. 

Attentive  regurd  for  tiie  antboritles  and 
the  reaaona  suggested  pro  and  con  has  con- 
vinced us  that  whatever  parol  evUeoce  may 
have  been  available  to  appellant  In  support 
of  Us  contention  as  to  the  fact  and  how- 
ever cogent  that  evidence  may  seem  to  the 
mind  unconstrained  by  the  rules  of  law  and 
those  considerations  of  vital  policy  obtaining 
with  the  courts  whoiever  th^  come  to  the 
task  of  passing  tUNm  tlie  oonstitutSonal  val- 
idity of  the  acts  of  the  co-ordinate  L^te- 
latnre,  we  an  concluded  by  the  l^lslative 
record  of  tiM  law  In  question  and  the  loe- 
sumpUons  arising  out  of  that  record  in 
favor  of  its  constitutional  enactment 

[1}  No  view  can  be  entertained  which 
would  cast  the  least  doubt  upon  the  court's 
complete  acceptance  of  the  doctrine  that  the 
mandates  of  the  Constitution  are  the  su- 
preme law  to  all  diqurtmoits  of  the  govern- 
ment or  the  court's  readiness  to  oiforce  the 
supreme  law  by  declaring  a  legislative  act 
invalid,  where  that  fact  is  made  to  appear 
by  competent  evidence.  But  tn  this  case  the 
Journals  of  the  two  houses  and  the  oirolled 
bill,  signed  by  the  Governor  and  lodged  with 
the  Secretary  of  State  for  promulgation  as 
law,  presrait  the  official  history  of  one  con- 
tinuous dealing  wltii  one  bin.  House  BUI 
328.  On  Its  fhcei,  the  record  ta  that  of  a 
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statute  nUd  In  every  partlcnlar  of  Its  en- 
actment The  Oonstltntioa  requires  that 
each  faoTise  shall  keep  a  Journal  of  Its  pro- 
oeedlngB,  and  of  the  record  thus  made  the 
courts  take  Judicial  cognizance.  Moody  t. 
State,  48  Ala.  118,  17  Am.  Rep.  28;  Mont- 
gomery Beer  Bottling  Works  t,  Gaston,  126 
Ala.  426,  28  South.  497,  SI  L.  B.  A.  896,  85 
Am.  St  42.  And  the  dedstons  of  this 
court  have  settled  the  proposition :  "That  In 
determining  whether  a  bill  enrolled,  signed 
by  the  presidait  of  the  Senate  and  the 
Speaker  of  the  Home  of  BeprearatatlTes, 
and  ai^rored  1^  the  Gorenior,  was  In  fact 
regularly  and  constltatlOBally  enacted  Is  all 
Its  proTlslma,  and  comtalna  all  the  prorl* 
BlonB  which  were  enacted  by  the  General 
Assembly,  leoonrse  can  be  had  only  to  the 
bill  Itself  as  so  enrolled,  signed,  and  ap- 
proved, and  to  the  Journals  of  the  two  houses 
of  the  Aaamibly.  The  bUl  IteeU;  wrought 
by  such  enrollment,  slgnaturea,  and  approval 
Into  an  apparoitly  valid  enactment  of  the 
leglslatiTO  d^artmoit  of  the  goTemment,  is 
a  record  of  Its  own  exlstmee  and  Int^rity, 
In  many  Jurisdictions  constituting  the  only 
record  to  be  looked  to,  and  carries  with  it 
a  presumption  that  It  is  the  bill  which  the 
two  hoQsee  concurred  in  passing;  and  this 
presumption  can  only  be  overcome  the 
contrary  being  made  to  affirmatively  appear 
ticm  that  other  record,  the  Journals— the 
bound  vctlumes  of  the  proceedings  toanBcrib- 
ed,  and  signed  by  the  presiding  officers  and 
d^KMlted  with  and  ke^  by  the  Secretary  of 
State— of  the  respective  houses  of  the  Gen- 
eral Assembly"  Bob^tson  v.  State,  190 
Ala.  160,  80  South.  404.  And  in  Bx  parte 
Howard-Harrison  Company,  110  Ala.  484,  24 
South.  S16k  72  Am.  St  Rep.  928,  the  lan- 
guage of  the  court  li:  "No  other  evidence 
Is  admissible.  The  Journals  can  neither  be 
contradicted  nor  amplified  by  loose  memor- 
anda made  by  clerical  officers  of  the  houses. 
Nor  wai  it  be  presumed  from  the  stlwce 
of  the  Journals  tm  a  matter  of  whldi  It  Is 
proper  fw  than  to  speak  that  either  house 
has  disregarded  a  constltntional  reanlremoit 
In  the  passage  of  an  act  exo^  In  those 
cases  where  the  organic  law  exi^essly  re- 
quires the  Joomals  to  show  ttie  action  taken, 
aa  where  It  requires  the  yeas  and  nays  to 
be  entered."  But  appellant  says  it  Is  the 
elementary  datj  of  the  court  to  know  the 
statute  law  of  the  states  thon^  Judicial 
knowledge  Is  not  the  personal  knowledge  of 
the  Judges  and  for  that  reason  he  has  the 
right  to  resort  to  any  source  of  Information 
which  In  Its  nature  is  capable  of  conv^lng 
to  the  Judicial  mind  clear  and  satisfactory 
Information,  and  It  Is  urged  ttmt  since  the 
relator  stood  ready  to  furnish  evidence  for 
Informing  the  Judicial  knowledge,  of  greater 
moral  weight  than  the  mere  presumptions 
whidk  arise  In  favor  ot  the  observance  hy 
the  Legislature  and  the  Governor  of  con- 
stitutional mandates,  and  to  the  effect  that 
those  mandates  were  not  obserrea  In  fact, 


the  court  cannot  avoid  knowing  that  In  fact 
the  Governor  did  retain  the  bUl  for  more 
than  six  days  after  It  had  been  presented 
to  him  without  signing  it,  and  that  thus  It 
became  law  In  Its  ordinal  shape.  It  Is  to 
be  conceded  that  there  may  be  cases  in  which 
the  courts  must  enter  Into  aliunde  Investi- 
gations as  to  the  olstence  of  a  statute,  or 
as  to  the  time  when  It  received  executive 
approval  by  signing,  or  as  to  the  time  when 
it  became  law  without  such  apiffoval  ( Walk- 
er V.  Griffith.  60  Ala.  897 ;  Gardner  v.  Col- 
lector, 6  Wall.  400.  18  L.  Bd.  800).  though, 
to  paraphrase  the  language  of  Judge  Miller 
In  the  lastnamed  ease,  we  should  reason- 
ably expect  to  find  a  duty  so  very  Important 
as  that  of  making  some  official  written  state- 
ment as  to  when  a  bill  is  presented  to  the 
executive,  and  when  signed  by  him.  the  neg- 
lect of  which  may  be  followed  by  the  most 
serious  consequences,  prescribed  by  some  pos- 
itive and  express  provision  of  the  Constitn- 
tlon,  or,  at  least  by  snne  act  of  Uw  L^ls* 
lature.  The  court  would  repudiate  any  rec- 
ord or  any  part  of  any  record  which  de- 
pends upcm  forgeiT  or  other  unlawful  Inter* 
polatlon  for  its  semUanee  of  law.  and  sudi 
forgery  or  Interpcdatlim  might  be  proved  to 
ttie  conrt  as  In  the  case  of  any  other  In- 
strument whldi  Uie  court  is  bound  to  know ; 
and  where  the  Constitution  requires,  as  a 
condition  to  the  validity  of  a  statute,  that 
certain  facts  in  respect  to  Ua  legidative 
history  must  appear  uptm  the  Journals,  the 
court  gives  efCact  to  the  supreme  law  by  de- 
claring void  a  statute  with  a  defective  rec- 
ord ;  and  where  two  Irreconcilable  laws  are 
approved  on  the  same  dxj,  or  rights  may 
depmd  upcm  the  oact  date  of  an  approval 
whldi  Is  not  denied,  notl^ig  awfiulng  In 
that  respect  necessarily  evldoice  Is  takai 
to  make  certain  a  fact  otherwise  at  largb 
Here  the  case  is  dlfflarent  J^ni^lant  does 
not  deny  the  Integrity  of  ttie  record  of  the 
act  under  yrhixih.  defendants  claim ;  nor  does 
he  claim  that  it  la  reqnlred  by  any  rule  of 
OonstltiUion  or  statute  to  show  more  than 
It  does.  As  before  s^  tl^  statute  in  its 
last  dupe  is  p^ect  In  its  aimearance.  so 
far  as  concerns  the  regularity  of  its  enact- 
ment; and  its  genealogy  shows  no  break. 
The  record  history  of  the  bill  does  not  end 
with  its  first  passage  through  the  Legls- 
latura  It  Is  resumed  at  a  later  day  In  the 
Journals  of  the  two  houses,  that  of  the  House 
of  Bepresratatlves  showing  that  the  bill  was 
returned  without  approval,  and  with  the 
proposal  of  amendments  whl<di  would  meet 
the  Oovonunr's  obJectlonsL  Subsequent  deal* 
Ing  with  the  hill,  down  to  and  Including 
the  Governor's  approval  of  It  In  Its  last 
shape,  is  admitted  to  h^n  been  perfectly 
regular.  If  the  return  was  made  in  time. 
Appellant  would  Impeadi  the  effect  of  the 
record  of  the  blU  in  Its  last  shape  by  evi- 
dence in  pais,  of  a  fact  concerning  which  a 
propo*  record  is  required  to  show  nothing, 
contrary  to  what  was  the  necessary  finding 
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of  the  OoTernor  and  the  Leglslatare.  This 
m  a  compreheiulTe  theory  that  Judicial 
knowledge  must  embrace  every  act  at  evecs 
official  concerned  In  any  way  in  the  bnainesB 
of  passing  laws.  Now,  when  the  bill  wait 
back  to  the  L^lslature,  It  was  within  both 
the  power  and  duty  of  that  body  to  know 
whether  the>blll  had  t>ecome  «  law  by  reason 
of  the  Governor's  faUnre  to  return  it  within 
the  time  limited  by  the  CoMtltutlon,  thus 
foreclosing  all  right  to  deal  with  the  subject- 
matter  except  by  a  new  bill,  or  whether  the 
legislation  thereby  proposed  was  still  in 
fieri  and  subject  to  amendment  Its  power 
to  proceed  depended  upon  a  question  of  fact 
which  its  sworn  duty  required  It  to  decide, 
and  which  It  was  competent  to  decide,  and 
which  It  did  decide,  thereby  eetabUshlng,  by 
necessary  Inference,  the  fact  In  accord  with 
the  Implications  of  the  Governor's  return. 
On  such  a  record,  the  presumption  is  con- 
clusive that  the  facts  were  consistent  with 
the  legislative  assumption  of  power.  The 
principle  here  applied  la  set  forth  In  the 
case  of  United  States  r.  Arredondo,  6  Pet 
691-729  (8  li.  Ed.  647).  in  these  words:  "It 
Is  a  nnlversal  principle  that  where  power 
or  Jurisdiction  is  d^egated  to  any  public 
officer  or  tribunal  over  a  subject-matter,  and 
its  exercise  is  confided  to  his  or  their  dis- 
cretion, the  acts  so  done  are  binding  and 
valid  as  to  the  subject-matter,  and  individual 
rights  will  not  be  disturbed  collaterally  for 
anything  done  In  the  exercise  of  that  dis- 
cretion within  the  authority  and  power  con- 
ferred. The  only  questions  which  can  arise 
between  an  Indlvldoal  claiming  a  right  un- 
der the  acts  done  and  the  public,  or  any 
person  denying  its  validity,  are  power  tn  the 
officer  and  fraud  In  the  party.  All  other 
questions  are  settled  by  the  decision  made 
on  the  act  done  by  the  tribunal  or  officer, 
whether  executive  ([Marbury  v.  Hadlson]  1 
Cranch,  170,  171  [2  L.  Ed.  60]),  legislative 
([McCuIIoch  V.  Maryland]  4  Wheat  423  [4 
L.  Ed.  679] ;  [Satterlee  v.  Matthewsou]  2 
Pet  412  [7  Jj.  Ed.  468] ;  [Craig  v.  Missouri] 
4  Pet  663  [7  L.  Ed.  903]),  Judicial  ([Perkins 
T.  Fairfield]  11  Mass.  227;  [McPherson  v. 
Cunllff]  11  Serg.  &  R.  [Pa.]  429  [14  Am.  Dec. 
642],  adopted  in  [Thompson  v.  Tolmle]  2  Pet 
167,  168  [7  L  Ed.  381]),  or  special  ([Sogers 
V.  Bradshaw]  20  Johns.  [N.  T.]  739,  740; 
2  Dow.  P.  Cas.  621,  etc.),  unless  an  appeal 
la  provided  for,  or  other  revision,  by  same 
appellate  or  supervisory  tribunal,  is  pre- 
scribed by  law."  The  rule  here  stated  con- 
fines Judicial  knowledge  to  the  record,  where 
the  record  Is  autbentlc  and  complete  In  it* 
self. 

This  mle  Is  based  upon  practical  consid- 
erations of  the  utmost  Importance.  It  would 
lead  to  intolerable  conditions  if  the  validity 
of  statutes,  evidenced  in  every  way  pro- 
vided for  authentication  by  the  common  law, 
by  the  Constitution,  and  by  statutes  made 
to  that  end.  and  under  which  the  afGalis  of 
IndlTUuals  ana  oommunlties  taaj  lUTtt  beu 


long  administered,  were  permitted  to  Oepeai 
upon  the  precarious  memory  of  witnesses 
and  the  unoertalntlea  of  parol  proof.  ^  It  Is 
dear  that  If  one  of  the  stepa  necessarily  in- 
volved in  the  enactmoLt  of  a  law,  and  not 
required  by  the  Oonstltatlon  to  be  afflima- 
tivety  shown,  or  for  the  due  expoaltkm  of 
which  no  law  has  been  made^  may  be  idiown 
by  evidence  In  pals  not  to  have  been  takoi, 
or  not  to  have  been  taken  properly,  on  the 
theory  that  the  court  knows  all  each  filings, 
"the  &itixe  subject  of  what  the  lav  is  la 
withdrawn  from  the  protection  (tf  the  rules 
devised  and  applied  for  the  purpooe  of  se- 
curing certainty  where  doubt  would  be  in- 
tolerable. The  prompt  aversion  of  the  Ic^ 
mind  from  the  consideration  of  evidence  in 
pals  to  show  the  invalidity  of  an  officially 
promulgated  statute  is  Justified  by  a  con- 
templation of  the  consequences  which  would 
follow."  Wrede  v.  Richardson,  supra.  Our 
conclusion  that  the  trial  court  properly  re- 
fused to  receive  the  testimony  offered  by  the 
relator  In  Impeachment  of  the  act,  and  that 
the  memorandum  stamped  by  the  recording 
secretary  upon  the  bill  as  first  enrolled  is 
of  no  consequence,  to  the  extoit  et  least 
It  is  Inconsistent  with  the  course  of  tlie  Leg- 
islature, which  treated  it  as  untrue  in  fact 
is  required  by  the  necessltiee  of  organized 
society,  and  Is  sustained  by  the  weight  of 
well-considered  authorities  in  those  states 
where  these  and  closely  allied  questions  Imre 
been  carried  to  the  courts  for  decision.  Peo- 
ple V.  McCullough,  210  III.  488,  71  N.  B.  602; 
Wrede  v.  Richardson,  supra;   Danielly  v, 

Cabanlss,  62  Ga.  211;  Sherman  v.  Story. 
30  Cal.  274,  89  Am.  Dec.  93;  Bums^  v. 
People,  19  N.  Y.  41 ;  State  ex  rel.  Reed  v. 
Jones,  6  Wash.  460,  34  Pac.  201,  23  U  B. 
A.  340,  and  note;  Stevenson  v.  Colgan,  91 
Cal.  640,  27  Pac.  1089,  14  L.  B.  A.  469,  and 
note,  26  Am.  St  Rep.  230. 

'  [7-1]  At  Its  last  session,  the  Legislature 
passed  four  different  acts  on  the  subject  of 
commission  government  for  munldpalltlee  to 
this  state.  On  March  31st  the  Governor  ap- 
proved an  act  providing  for  the  appolntmmt 
of  commissioners  in  all  cities  now  having,  or 
which  may  hereafter  have,  a  population  of 
as  much  as  100,000  according  to  the  last 
federal  census,  or  any  such  census  which 
may  hereafter  be  taken.  Gen.  Acts  1911,  p. 
204.  We  Judicially  know  that  this  act  ap- 
plies at  this  time  to  the  dty  of  Birmingham 
alone.  On  April  6th  an  act  was  approved, 
providing  for  a  commission  In  cities  now 
having,  or  which  may  hereafter  have,  a 
population  of  as  much  as  26,000  and  less 
than  60,000  according  to  the  last  census. 
Gen.  Acts,  p.  289.  This  act  appUes  to  the 
city  of  Montgomery  alone,  as  popnlatloiis 
now  are,  April  8th  an  act  was  approved  for 
the  govemm^t  by  commission  of  cities  and 
towns  which,  to  quote  the  act  **now  are 
not  or  hereafter  may  not  be,  within  tlie  In* 
fiuence  or  operation  of  any  other  valid  leg- 
lalatlTo  enactment  authorlsliig  or  adoptiaf 
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tbe  commlBBloB  form  of  govenunent"  0«d. 
Acta,  p.  890:  Under  this  act,  a  commUMioii 
for  tlie  dty  of  Mobile  has  been  organized, 
and  a  commladon  for  any  other  town  or  city 
In  the  state,  except  Blnnlntfiain  and  Mont- 
gomery, might  have  been  oi^anlzed  bnt  for 
the  passage,  <m  April  21st,  of  an  act  pro- 
viding for  government  by  commissioners  in 
aU  eltlea  now  having,  or  which  may  here- 
after have,  a  population  of  more  than  1,000 
and  not  more  than  2S,000.  Ool  Acta,  p.  081. 
The  ^lect  of  this  last  nactm^t  was  to 
leave  the  city  of  Mobile  as  the  only  ctt?  In 
the  state  which  might  adopt  the  commission 
form  of  government,  as  provided  in  tbe  act 
of  April  8th,  and  tbe  government  of  that 
dty  has  been  organised  nnder  that  act 
These  acts  dUfer  much  In  detail;  bat  the 
one  bioad  purpose  common  to  than  is  to 
abolish  the  government  of  mtmlc^Utlea  by 
mayors  and  boards  of  aldermen,  and  to  snb- 
Btltute  therefor  a  board  of  commlsslnien  to 
be  tiected  generally  by  the  people,  bnt  In  all 
cases,  save  tliose  i^vided  for  In  the  act  of 
April  8th,  the  first  board  of  commissioners 
was  to  be  appointed  by  the  Governor.  In 
the  case  of  cities  falling  within  the  opera- 
tion of  tbe  acbi  of  April  8th  and  21st,  It  is 
provided  that  a  vote  of  the  people  be  first 
takoi  to  ascertain  whether  they  desire  a 
change  In  the  fwm  of  gov^nment  By  the 
acts  of  Mu(^  Slst  and  i^Hrtl  6th,  no  oxvor- 
tnnlty  la  given  for  an  expression  of  tbe 
popular  vrlll;  bat  Qie  appointment  of  com- 
missioners in  the  first  place  Is  made  man- 
datory upon  the  Qovernor.  On  these  acts 
and  the  differences  to  be  noted  in  their  pro- 
visions, some  only  of  which  have  bem  mat 
tloned,  appellant  bases  an  argnmoit  that 
the  act  of  April  6th  is  nnconstltutlonal  as 
being  a  local  act.  If  the  act  la  local  It  Is 
onconstltuttonaL  It  will  be  observed  that 
these  acts,  taken  toi^her,  arrange  the  cities 
and  towns  oC  the  state  Into  four  classes: 
(1)  01  ties  and  towns  having  a  population  be- 
tween 1,000  and  2S,000;  CZ)  those  between 
26.000  and  00,000;  <8)  those  between  00,000 
and  100,000;  and  (49  those  of  100,000  and 
over.  And  provision  is  made  by  which  cities 
shift  from  one  class  to  another  as  tlietr 
popnlatlons  change.  The  Gomrtltntlon  does 
not  prohibit  classification  on  substantial 
grounds;  and  this  conrt  has  recognised  dif- 
f ereices  in  population  as  a  pnq;*er  basis  for 
the  dasslflcatlon  of  municipal  corporations. 
Griffin  V.  Drennim,  145  Ala.  128,  40  South. 
lOie.  But  in  State  v.  Weakley,  1S8  Ala. 
648.  4S  SouflL  ruling  here,  too.  In  ao> 
cord  with  tiie  authorities  generally.  It  la  held 
that  indiscriminate  dasslficathm  as  a  mere 
pretext  for  the  enactment  of  laws  essentially 
local  or  special  cannot  be  allowed.  The  ar- 
goment  for  appelant  is  that  there  are  no 
essential  differences  between  cities  of  these 
differsnt  classes,  sach  as  call  for  diflermoes 
in  the  r^ulatlon  of  their  municipal  powers 
and  local  government;  and,  further,  that 
these  four  acts  axe  in  pari  materia,  and  must 


be  constmed  as  one  act,  and  that,  what 
considered  so  and  in  connection  with  wtil- 
known  agitations  of  public  opinion  going  on 
at  the  time,  it  is  apparent  that  the  purpose 
was  to  legislate  to  meet  local  conditions  and 
demands,  rather  than  to  frame  a  code  of 
laws  an>llcable  to  all  cities  similarly  situ- 
ated. It  la  our  doty  to  sustain  these  acts, 
unless  it  is  dear,  b^nd  a  reasonable  donbt, 
that  they  violate  some  proTtsIon  of  the  fund- 
amental law.  The  argumoit  against  them 
presents  a  novel  application  ct  the  doctrine 
of  construing  statutes  In  pari  materia.  To 
link  a  number  of  aerate  acts  togeOier,  each 
unobjectionable  In  itself,  tor  the  purpose  of 
destn^lng  all  or  any  of  them,  would,  so 
far  as  we  are  advised,  be  without  precedent 
We  think  rather  that  each  of  these  acts  is 
to  be  judged  on  Its  merits  as  they  antear  in 
the  act  ItsdC  Olassificatlfm  by  numbers 
having  berai  recognised  as  legitimate,  it  most 
be  a  task  of  gr»t  difficulty  to  say  fast  when 
the  L^;i8latare  has  overstepped  the  bounds 
of  its  power  In  arrangli^  a  dasslflcatlon  on 
that  basis.  And  while  our  knowledge,  In  an 
undefined  and  Irresponsible  way,  of  «mdl- 
tlons  and  opinions  operating  upon  the  Leg- 
islatnre  at  the  lime  vt  these  acts  may  be 
such  as  to  create  suspicion  that  the  effort 
was  to  provide  dlfEerentiy  for  each  of  the 
three  largest  cities  of  tbe  state  on  consid- 
eration of  local  demands,  not  based  on  es- 
sential differences  of  situation  or  the  real 
Interests  of  their  InhabltantB.  we  cannot 
look  beyond  the  act  Itsdf  for  mottves.  A 
case  D^ght  occur  in  which  this  basis  at 
classification  might  be  pushed  so  far  that 
the  conrt  would  be  required  to  pronounce  It 
uncwstitntlonaL  The  Supreme  Conrt  of 
Pamsylvania,  whose  decisions  on  this  sub- 
ject we  have  followed,  found  such  a  case  in 
Ayar's  Appeal,  122  Pa.  266.  16  AtL  8S0,  2 
Lb  R.  A.  077;  but  we  think  that  condition 
Is  not  sufficiently  demonstrated  by  this  stat- 
ute. In  form,  at  least,  the  act  is  not  open 
to  tbB  objection  taken  to  It  The  range  of 
numbers  In  the  class  in  which  tb»  dty  of 
Montgomery  falls  is  fairly  large;  and  we 
are  nnabte  to  say  with  perfect  assurance 
that  the  Legislature  may  not  have  found 
differences  between  cities  of  this  class  and 
others  having  popnlatlons  of  less  than  2Q,000 
or  more  than  00,000  whldi  justtfled  differ- 
ences in  o^anlsation  and  local  regulation. 
While  not  disposed  to  encourage  this  char- 
acter of  l^lslatlon,  we  cannot  in  thia  case 
say  it  transcends  the  constitutional  power  of 
the  Legidature,  and  so  are  constrained  to 
withhold  Interfwoice. 

Our  ocmduslon  is  that  tb»  jodgmeat  of  the 
court  bdow  must  be  affirmed. 

Affirmed. 

MATFinU)  and  SOHBBTILLB,  JJn  OM- 
cnr.  DOWDBLL,  a  J.,  not  sitting. 

Ain>BR80N,  J.  Whne  cmcurring  In  the 
cenduBlon  and  in  the  affirmance  of  the  jndg- 
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m&it  of  tbe  trial  oonrt,  I  wlah  to  ground 
my  action  In  doing  so  upon  reasons  other 
than  those  advanced  In  the  opinion  of  ray 
Brother  SAYRBl.  I  think  that  It  may  be  con- 
ceded that  there  was  such  a  presentation 
to  the  Oovemor  on  March  22d,  as  disclosed 
by  the  stamp  upon  the  bill  by  the  recording 
secretary  of  the  GoTernor,  and  his  receipt 
for  same  upon  the  book  kept  by  the  enrolling 
clerk  of  the  House,  and  that  the  position  as- 
sumed by  Justices  SIMPSON  and  McCLEL- 
on  this  proposition  is  sound;  yet  I  am 
of  the  opinion  that  the  bill  so  presented  did 
not  become  a  law  because  of  a  default  on 
the  part  of  the  Governor  in  ftilling  to  re- 
turn the  same  within  the  time  prescribed 
by  section  126  of  the  Constitution  of  1901. 

Section  125,  among  other  things,  provides: 
"If  any  bill  shall  not  be  returned  by  the 
Governor  within  six  days,  Sunday  excepted, 
after  it  shall  have  been  presented,  the  same 
shall  become  a  law  in  like  manner  as  if  he 
had  signed  it,  unless  the  L^slature,  by 
Its  adjournment  prevent  the  return,  in  which 
case  it  shall  not  be  a  law;  but  when  return 
U  prevented  by  receat,  tuch  hill  must  he  re- 
turned to  the  house  in  which  it  origimted 
within  two  days  after  the  reagaemhling, 
otherwise  it  thaU  become  a  law,"  etc.  (Ital- 
ics mine.)  It  is  manifest  that  the  Governor 
Is  given  six  full  calendar  days;  therefore, 
excluding  March  22d  and  the  intervening 
Sunday,  tbe  sixth  day  was  March  28th,  and 
the  Qovemor  had  all  of  that  day  within 
whldi  to  get  It  to  the  House,  and  could  not 
be  in  default,  unless  the  House  was  la  ses- 
ston  contemporaneously  with  the  expira- 
tion of  his  timeu  If  the  House  Is  at  re- 
cess upon  tbo  ezplrattoi  of  the  time  given 
tbe  Governor  for  the  oonslderatloa  and  re* 
tentkm  of  bills,  he  then  has  two  teglalatlve 
days  after  the  House  reassembles  within 
which  to  return  bills.  All  seem  to  agree 
that  the  six  days,  which  excludes  Sunday, 
mean  odttidar,  as  dlsdngulahed  from  legls- 
latlve^  days,  and  that  the  othw  two -days 
given  mean  legl^tiTe  days;  then,  to  my 
mind,  it  would  be  monstrous  to  diarge  the 
GovemOT  with  calendar  days  In  computing 
the  time,  and  at  the  same  time  credit  him 
only  with  legislative  <«  fractional  calendar 
days,  for  tbe  purpose  of  striking  down  a 
sol«nn  leglfllatlTe  enactment  In  other 
words  the  contention  Is  that  the  Governor 
must  retnm  the  bUl  within  >lx  caloodar  In- 
stead of  leglslatlTe  days,  yet  whoi  the  sixth 
day  arrives,  and  alUiougb  he  is  glvoi  six 
full  days  within  which  to  return  the  bill,  he 
la  In  default  If  he  falls  to  get  U  to  the  House 
while  In  session  on  said  sixth  6aj,  not- 
withstanding It  may  assemble  early  In  tht 
morning  and  leceas  or  disburse  wUUn  a  faw 
minutes  thereafter  and  until  same  future 
day.  To  adbm  to  this  contentloh,  as  some 
of  my  Brothers  seem  IncUned  to  do.  Is  not 
only  Inconslstott,  but  la,  to  my  mind,  vio- 
lative of  the  letter,  spirit,  and  Intent  of  8ee> 
tlon  125  of  the  Constitution.   The  Gonat^ 


(Aim. 

tutlon  does  not  give  the  Governor  five  fiill 
calendar  days  and  so  much  of  the  sixth  day 
only  88  may  be  covered  by  the  sessioii  of 
the  House  on  said  day,  but  gives  him  six 
full  days,  whether  the  House  Is  or  Is  not 
in  session;  and  he  is  only  required  to  get 
It  to  the  House  on  said  sixth  day.  In  ease 
it  happens  to  be  in  session  up  to  tiiB  expira- 
tion of  same,  or  until  12  o'cIodE  that  night 

"Recess"  has  a  plain  and  well-known 
meaning,  when  applied  to  legislative  bodies. 
It  Is  deflned  In  Webster's  International 
Dlctkmary,  par.  8,  as  follows:  "Remission 
or  suspension  of  business  or  procedure;  in- 
termission, as  of  a  legislative  body,  court, 
or  school."  I  doubt  If  there  was  a  single 
member  of  the  constitutional  convention 
who  ^tertained  the  sllghteet  doubt  that  re- 
cess did  not  mean  every  intermlBsion  or 
suspension  of  the  legislative  body,  as  dis- 
tinguished from  the  prevlonsly  known 
Christmas  holiday;  and  they  did.  not  naean 
to  make  It  cover  and  apply  only  to  the  cus- 
tomary Christmas  holidays,  tor  the  reason 
tliat  the  same  conv^tion  changed  tbe  time 
for  the  legislative  sessions  from  Nov^nber 
to  January,  thus,  in  effect  practically  ex- 
cluding Christmas.  It  was  evidently  in- 
tended that  "recess"  should  cover  any  sus- 
pension or  remission  of  dther  house  short 
of  a  final  adjournment  whether  it  be  from 
one  day  to  another,  one  week  to  another, 
or  one  month  to  another.  Therefore,  if  tbe 
House  wtB  not  in  session  up  to  12  o'ldods  of 
the  night  of  March  29th,  the  Governor  was 
necessarily  prevented  from  returning  the 
bill,  if  be  saw  fit  to  consider  and  holA  it 
the  full  time  gtvea  him  under  the  GouBtitii- 
tion;  and  he  had  two  legislative  days  after 
the  reassembling  of  the  Honse  within  whldi 
to  retnm  said  bill,  and  which  the  record 
shows  he  did.  "Wends  of  common  use  are 
to  be  understood  in  tli^  natural.  lOaln,  or- 
dinary, and  genuine  signification,  as  applied 
to  the  snhject-matter  of  the  enactment*' 
EndlUdi,  Interpretathm  of  Statutes,  |  2. 
"When  the  language  Is  not  only  plain,  bat 
admits  of  but  one  meaning;  tte  task  of  in- 
terpretatlon  can  hardly  be  said  to  arise  (and 
these  Incidental  rules  which  are  mere  aids, 
when  the  meaning  la  clouded,  are  not  to  be 
regarded).  *  *  *  It  Is  ncA  allowable, 
says  Vattel,  "to  interprrt  what  has  no  need 
of  Interpretation.'  The  Legislature  must  be 
intended  to  mean  what  It  has  plainly  ex- 
pressed; and  consequently  there  is  no  rea- 
son for  oonstnK^Ion."  Parks  t.  States  100 
Ala.  658,  IS  South.  766. 

The  Journal  does  not  redto  the  arrival 
of  12  o'clock  and  the  adjoummoit  of  tbe 
Hoos^  but  merely  shows  that  the  Ebmsa  ad- 
journed on  tbe  night  of  the  28th  at  March, 
and  is  slloit  as  to  the  hour;  tbantsm  it 
did  not  adjoom  after  IS  o'elodc,  but  most 
have  adjourned  betore  tike  80th.  and  pn> 
snmably  before  12  o'dod;  and  It  was  not 
therefore  in  session  contemporaneously  with 
the  expiration  of  the  time  given  tike  Gover- 
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nor  wltUn  wUdi  to  return  tbe  bin.  This 
IveBDnqpttim  !■  Btrengtbosed  by  Qw  sabse- 
qnoit  receipt  and  constdenflon  ot  the  bill, 
and  wbldi  ma  a  l^^sUitiTe  detennlnatlMi 
tbat  tbe  GoTemoT  was  not  In  default  on  tbe 
night  of  the  20tb,  and  l^t  a  retarn  of  the 
MU  on  said  nltfit  waa  preToited  by  a  nceea 
of  the  House  before  Us  time  for  retamiag 
same  bad  eiQilred.  N<v  do  I  think  that  the 
trial  ooort  erred  In  refosliv  to  appellant 
tbe  rl^t  to  show  by  parol  that  the  House 
adjourned  the  momtng  of  tbe  80th,  instead 
of  on  the  29th  of  March,  as  recited  In  the 
Journal,  as  this  voidd  impeach  or  contra- 
dict the  lesislatlTe  record  by  parol,  and 
which  ahould  not  be  permitted. 

It  ia  my  oidnlon  tbat  tbe  act  In  qneatton 
was  legally  passed,  and  that  tbe  act,  as  pre- 
sented to  the  Governor  on  March  the  22d, 
did  not  become  a  law.  I  therefore  concur 
In  tlie  affirmance  of  tbe  Judgment  of  the 
circuit  court 

SIMPSON,  J.  (dissenting).  I  bold  that, 
even  though  the  law  may  not  spe(4flcally  pro- 
^  Tide  how  the  record  staaU  be  kept  in  regard 
to  bills  which  are  passed  and  transmitted  to 
the  OovemoT  for  approval,  yet,  If  a  record  is 
In  fact  kept  and  preserved  In  connection  with 
tbe  proceedings  of  the  Tjeglslatnre,  the  conrt 
should  have  the  benefit  of  that  record  In 
tracing  the  history  of  the  bill.  If  it  is  true 
that  a  book  is  kept  by  the  derlcal  ofQcers  of 
the  Legislature,  in  which  the  recording  sec- 
retary of  the  Oovemor  signs  receipts  for  bills 
when  presented,  and  that  book  is,  with  the 
other  papers  required  by  law  to  be  filed  in 
the  office  of  Secretary  of  State,  filed  In  said 
office,  said  book  should  be  admitted  in  evi- 
dence by  the  court 

I  bold,  also,  that  the  record  kept  by  the  re- 
cording secretary  (HT  the  Oovemor,  showing 
the  dates  when  the  bills  are  presented  to  that 
office,  and  his  oflSdal  stamp  on  the  bill,  ahould 
hare  been  admitted  In  eWdents.  These  are 
not  In  the  nature  of  parol  testimony,  but  con- 
stitute the  official  KCord  of  the  history  of 
the  bill,  through  its  various  stages,  until  it 
becomes  a  law. 

For  these  reasons,  I  dissent  from  the  opin- 
ion of  the  majority  of  the  court 

HcOtBLLAN,  J.  (dissenting.)  The  Jour> 
nals  «f  the  House  of  E^resentatlTes  and  of 
the  Senate  show  that  House  Bill  S23  was 
dgned  by  the  fi^iieaker  of  the  House  and  by 
the  President  of  the  Senate  on  March  22, 
ifttL  Its  title  foreshadowed  an  act  *to  pro- 
vide flvd  create  a  commlsaton  form  of  goT- 
emment  and  to  establlsb  same  in  all  cities 
of  A^imnifl  wbldi  now  have,  or  may  here> 
after  have,  a  population  of  as  much  as  twen- 
ty-five flioQsand  and  less  tiian  fifty  thou- 
sand,*' etc  It  also  appears  from  these  Journ- 
als tbat  on  March  22,  1011,  the  bodies  ad- 
journed to  March  24,  1911;  tbat  on  March 
24, 1911,  they  adjoozned  to  March  29, 19U; 


and  that  on  March  29, 1011,  they  adjourned 
till  Maidi  SI,  1011. 

It  Is  conceded  that  thm  is  no  allusion  in 
tb»  Journal  of  either  body  to  House  Bill  823 
on  March  24th  and  March  29th,  the  days  on 
which  tbe  bodies  wwa  In  session.  On  Marcb 
81,  1911,  tbe  House  Journal  recttes  tbat  the 
House  omcuned  in  and  adopted  the  amend- 
ment pnqwned  by  the  ezecnUve  to  House  Bill 
828,  setting  out  tbe  amoidment  proposed  by 
the  Qoremor,  as  well  as  the  execntlT^s  mes* 
s^e,  dated  March  81,  1011,  in  that  connec- 
tion. 

The  respondents  would  Justify  their  tenure 
of  tbe  offices  of  commissltmeni  of  the  city  of 
Montgomery  uptm  Ibe  proposition  tbat  tbe 
amendmoit  proposed  the  execntive  on 
March  81,  1011,  became  a  part  of  Cbe  act  es* 
tabliahlng  the  commission  -form  of  govern- 
ment In  the  d.ty  of  Montgomery. 

Under  the  Mil  as  signed  by  tbe  presiding 
<^cers  of  the  two  houses  on  March  22, 1911, 
two  commissioners,  with  the  mayor,  were  to 
constitute  Ibe  governing  body  of  tbe  dty; 
the  two  commissioners  to  be  elected  by  the 
people.  The  amendment  prop(wed  by  the  ex- 
ecutive provided  for  a  commission  of  five, 
four  of  ttiem  to  be  appointed  by  tbe  execu- 
tive, and  the  then  mayor  to  be  the  fifth. 

The  reilator  (appellant)  insists  tbat  the 
amoidment  proposed  on  Marcb  81,  1911,  by 
the  executive  and  on  that  date  adopted  by 
the  houiaes,  never  became  a  part  of  tiie  act 
In  question,  for  tiiat  tbe  executive's  failure 
or  inaction  fbr  more  than  six  days  after  tbe 
presentation  of  the  blU  to  sign  it,  or  to  veto 
it,  or  to  propose  an  amendment  tSiereto,  ac- 
cording to  the  requirement  of  section  12S  of 
the  Constitution,  operated  to  impress  the  act, 
as  signed  by  tbe  presiding  officers  of  the  two 
houses  on  March  22,  1011,  with  the  Char- 
acter and  quality  of  a  complete  statute,  in- 
capable of  change  or  amendment  or  rejwal, 
save  in  and  by  recourse  to  tlie  constitutional 
methods  of  dianging,  amending,  or  repealing 
that  wbitb  ia  already  taw. 

It  ttaa  aniears  that  tbe  solution  of  the 
issue  presented  Is  to  be  found  In  tbe  deter- 
mination of  the  inquiry,  Did  the  amoidment 
proposed,  March  81,  1911,  by  the  executive 
become  Itmt  What  i$  the  low  is  a  matter, 
necessarily  and  in  respect  of  finaUtv  of  pro- 
nouncemoit,  conunltted  for  dedsion  to  tbe 
Judicial  department  of  the  government,  when 
properly  Invited  to  do  so.  Cooley's  Const 
Lim.  pp.  76.  77,  181,  138,  228;  Walnut  v. 
Wade^  103  U.  S.  688.  680,  26  U  Bd.  626; 
Town  of  Sontb  Ottawa  Perkina^  04  U.  8. 
260,  267.  24  L.  no.  154;  8  Gya,  PP.  806^  S07, 
848. 

In  this  Instance,  the  Judicial  function  Is 
involrod  to  determine  whethw  the  amend- 
ment suggested  tv  the  execottve  became  law 
under  procedure  conformable  to  constitution- 
al requirements.  It  is  only  by  observance  of 
those  requirements  that  toio  may  be  enacted; 
and  whether  such  requirements  have  beoi  ob* 
served  in  tbe  given  case  is  tbe  subject  of  Jn- 
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dldal  laqiitaT  and  detennlnatlon.  Jonea 
HuteliinMm,  48  Ala.  721,  724,  726:  Moos 
Bandolpb,  77  Ala.  SD7,  BOH;  Cooler.  PP-  ISA* 
187;  Gardner  t.  Collector,  6  WalL  511, 18  L. 
Bd.  890;  Town  of  South  Ottawa  Perkbu, 
94  n.  S.  260,  268,  268.  24  L.  Ed.  164.  Wbefb- 
er  tbese  constltntional  reantrementB  wen,  in 
a  paitlcnlar  Instance,  obaarred  is  a  qoestlon 
Bolvable  alone  by  the  court  In  the  llsl^t  of  Its 
tatUfactoray  adviaed  judMal  knotUeOge, 
and  ao  necessarily  exdndlnc  the  advice  or 
service  of  a  Jury  in  deddlng  It  Town  of 
South  Ottawa  ▼.  PeAiiu,  supra;  Gardner  v. 
Collector,  supra;  Jones  United  States,  187 
V,  S.  202,  216.  U  Sup.  Ct  80,  84  L.  Bd.  691; 
Walnut  r.  Wade,  108  U.  S.  689. 26  !L.  Bd.  626. 
The  meant  whereby  the  Judicial  mind  is  so 
advised  as  to  be  able,  oonalstaitly  with  the 
irrefutable  presumption  and  assumption  that 
the  courts  know  the  law,  to  reqNmd  to  the 
inquiry  involving  the  esUtmee  of  a  statute, 
ete..  Is,  In  a  aois^  evideiioe^  evMenos  leadbv 
to  a  finding  of  low,  not  of  fad,  Walnut  v. 
Wade,  108U.  S.688,e80,  26L.Ed.626. 
"Any  particular  state  may,  by  its  CJcmstltn- 
tion  and  laws,  prescribe  what  shall  be  oon- 
duslve  evidmce  of  the  existence  or  nonexlst- 
ence  of  a  .statute;  but  the  q^tseetSasi  of  sudi 
ezistraoe  or  noDexisteace  being  a  Judicial 
one  in  its  nature,  the  mode  of  asoertalnlng 
and  using  that  evidence  most  rest  in  the 
sound  discretion  of  die  court  on  which  the 
duty  in  any  particular  case  is  imposed." 

Of  the  character,  generally  speaking,  of 
the  evidence,  properly  advisory  of  the  Judic- 
ial mind  in  respect  to  matters  of  Judicial  cog- 
nizance, It  la  said.  In  White  v.  Bankin,  00 
Ala.  641,  8  South.  118:  "If  the  cognizance 
extends  beyond  actual  knowledge,  the  Judge 
may  resort  to  any  authoritative  sources  of 
Information,  and  inform  himself  of  the  fact 
in  any  way  he  may  deem  best.  In  his  discre- 
tion,'' etc.  Is  Gardner  v.  Collector,  supra,  it 
was  said  "Uut,  whenever  a  questUm  arises 
in  a  court  of  law  of  the  existence  of  a  stet- 
ute.  or  of  ttie  time  when  a  stetote  took  effect, 
or  of  the  precise  terms  of  a  statute,  the 
Judges  who  are  called  upon  to  decide  it  have 
a  right  to  resort  to  any  source  of  information 
which  in  its  nature  Is  capable  of  conveying 
to  the  Judicial  mind  a  clear  and  satisfactory 
answer  to  such  question,  always  secUng  first 
for  that  which  in  its  nature  is  most  appro- 
priate uniess  positive  law  has  oiacted  a  dif- 
ferent mla"  The  doctrine  of  this  dedston 
was  favorably  noted  In  Walker  v.  Griffith, 
60  Ala.  867.  To  like  ^ect  is  Town  of  South 
Ottawa  V.  Perkins,  supra;  7  Ency.  ot  Bv.  pp. 
961-963.  1081.  and  notes  thereon. 

It  iB  hardly  necessary  to  add  that  rules  of 
law  pertaining  to  the  Introduction  or  admis- 
sibility of  evidence  in  trials  of  ordinary  is- 
sues of  fact  have  no  effect  or  bearing,  when 
the  Judicial  mind  seeks  or  Is  seeking  to  avail 
of  information  to  enable  It  to  aerdse  Judi- 
cial knowledge.  7  Bncy.  of  Bv.  and 
notes  thereon. 

Dnder  our  organic  law,  to  the  executive  is 


apportioned  an  Important  part  In  tiie  per** 
formance  of  the  IcelslatlVB  function.  And  it 
is  mtliely  lOaln  from  the  Conatltatlon  that 
the  executive  cannot  ddegato  ht$  part  in  the 
legislative  process  to  anyone;  for  it  la  to  the 
Judgment  of  the  pereon  lawfully  exei^ring 
tBe  authority  of  the  executive  that  tbo  Ctm- 
stltntlon  oommlts  so  mndi  of  the  legUatlve 
tonctbrn  as  it  Imposes  iqno  the  «K8cntlv& 
The  particulars  and  the  extoit  of  that  lesbh 
lattve  functltm,  thus  imposed  upon  the  execu- 
tive, Is,  80  far  aa  atfecte  the  present  Inquiry, 
to  be  found  la  section  128  of  0ie  Oraatltn- 
tlon.  The  section  (12(9  la  as  feilovrs: 

"Bvery  blU  which  diaU  have  passed  both 
houses  of  the  L^lslatnre.  except  aa  other- 
vrise  provided  in  this  Constitution,  shall  be 
pree^ted  to  the  Governor;  if  he  approve, 
tie  shall  sign  it;  but  If  noti,  he  shall  return 
it  with  his  obJectionB  to  the  house  in  which 
it  originated,  which  shall  enter  the  objec- 
tions at  large  upon  the  Journal  and  proceed 
to  reconsider  it  If  the  Governor's  message 
proposes  no  amendment  which  would  remove 
his  objections  to  the  bill,  the  house  in  which 
the  bill  originated  may  proceed  to  recon- 
sider It,  and  If  a  majority  of  the  whole  num- 
ber elected  to  that  house  vote  for  the  pas- 
sage of  the  bill,  It  shall  be  sent  to  the  othex 
house,  which  shall  In  like  manner  reconsider, 
and  if  a  majority  of  the  whole  number  elect- 
ed to  that  house  vote  for  the  passage  of  the 
bill,  the  same  ahall  become  a  law,  notwltJi- 
standlng  the  Governor's  veto.  If  the  Gover- 
nor's message  proposes  amendment  wtiidi 
would  remove  his  objections,  the  house  to 
which  It  is  sent  may  so  amend  the  bill  and 
send  it  with  the  Governor's  message  to  the 
other  house,  which  may  adopt  but  cannot 
am^d,  said  amendment;  and  both  houses 
concurring  In  the  amendment  the  bill  shall 
again  be  sent  to  the  Governor  and  acted  on 
by  him  as  other  bills.  If  the  house  to  which 
the  bill  is  returned  refuses  to  make  soch 
amendment  It  shall  proceed  to  reoMuldar 
it ;  and  if  a  majority  ut  the  whole  numtMr 
elected  to  that  house  shall  vote  for  the 
passage  of  the  bill,  it  shall  be  sent  with 
the  objections  to  the  othor  house,  by  which 
it  shall  Ukewlae  be  reconsidered,  and  if  ap- 
proved by  a  majority  of  the  whole  nurnb^ 
elected  to  tliat  house.  It  shall  become  a  law. 
If  Uke  house  to  which  the  bill  Is  returned 
makes  the  amendment  and  the  othw  home 
declines  to  pass  the  sani%  tlut  house  shall 
proceed  to  reconsidflr  it  M  though  fiie  t>lll 
had  originated  tliereln,  and  waxh  proceedings 
shall  be  taken  therera  as  above  provided. 
In  every  such  case  the  vote  of  both  hooses 
shall  be  detomined  by  yeas  and  nayi^  nnd 
the  names  of  the  membera  voting  fta  or 
against  the  bill  shall  be  entered  i^on  the 
Journals  of  each  house,  reqtectlvely.  If  any 
bill  shall  not  be  returned  by  the  Governor 
within  alx  days.  Sundays  excepted,  after  it 
shall  have  been  presented,  the  same  shall 
become  a  law  In  lika  mannw  aa  If  1m  hmA 
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Blgned  tt,  imleM  tbe  ZiegUlatnre^  bjr  Its  ad- 
joomment,  prevent  tlie  letnrn,  In  wlil«±i 
caie  It  Bhall  not  be  a  law;  but  wbtfi  re- 
turn Is  prerented  by  receas,  mcb  bUl  most 
be  returned  to  the  houae  In  vrtildi  it  origi- 
nated within  two  daya  after  tbe  Teaaaem- 
bUngv  otherwlae  It  ahall  be  a  law,  but  UUa 
presmted  to  the  Governor  witliln  Bve  daya 
before  the  final  adjoamment  of  tlw  hegr 
ialature  may  be  approved  by  the  Governor 
at  any  time  within  ten  days  after  ench  ad- 
jonniment,  and  If  approved  and  deposited 
with  the  Secretary  of  Btate  within  that  time 
shall  become  law.  Every  vote,  order,  or 
reflolotion  to  whl<A  concurrence  of  both 
bouses  may  be  necessary,  except  on  ques- 
tions of  adjournment  and  the  bringing  on 
of  elections  by  the  two  hooseo,  and  amend- 
ing this  Constitution,  shall  be  presented  to 
the  Governor;  and,  before  the  same  shall 
take  effect,  be  approved  by  him ;  or,  being 
disapproved,  shall  be  repassed  by  both  houa«i 
according  to  the  rules  and  limitations  iire- 
scrlbed  In  the  case  of  a  bin." 

Omitting  consideration  of  "appropriation 
bills,"  for  which  special  provision  Is  made 
(section  126),  the  executive  may,  within  the 
thne  prescribed,  take  one  of  several  courses, 
as  he  may  be  advised,  with  respect  to  a 
bin  presented  to  him,  viz.:  (a)  Permit  It 
to  become  a  law  by  withholding  therefrom 
his  approving  signature  until  the  period  pre- 
scribed has  elapsed;  (b)  approve  the  bill  by 
tfgning  It  within  the  period  prescribed;  (c) 
return  the  bill,  without  signing  and  within 
the  period  prescribed,  to  the  faooae  in  which 
It  originated,  with  his  objections  thereto  and 
soch  amenrtmCTta  aa  would  obviate  bla  ob- 
jections; (d)  within  the  period  prescribed 
return  the  bill  to  the  hoose  originating  It, 
proposing  no  amendment  which  would  re- 
move hia  objections.  The  last  two  alterna- 
tives are,  in  effect  affirmative  dlsapproval^- 
a  veto — though  the  subsequent  l^islatlve 
course  is  different  In  the  two  instances.  In 
the  former,  it  la  the  legislative  right  to  con- 
sider and  determine  whether  the  amendment 
■eaaonably  proposed  by  the  executive  shall 
be  accepted  by  the  legislative  bodies ;  while 
in  the  latter  the  legislative  right  is  to  de- 
cide whether  the  bill  shall  pass,  notwith- 
standing the  seasonably  ^:pressed  executive 
objection,  in  which  event,  to  make  the  bill 
a  law,  a  majority  of  the  elected  membership 
of  each  house  must  vote  to  that  end.  Tbe 
alternativea  enumerated  are  executive  pre- 
rogatives, the  exercise  of  which  no  other 
department  of  the  government  can  hinder  or 
impair,  much  less  defeat  And  it  is  the  duty 
and  snpreme  province  of  the  Jadiclal  de- 
partment, in  lbs  proper  qihere  of  Intnpreting 
the  Gonstltatlon  and  of  deciding  what  la 
the  law,  when  properly  Invited  to  ao  detra- 
mine,  to  pronoonce  in  accord  with  the  re- 
quirements of  the  organic  law,  and  to  pro- 
tect and  effectuate  the  poWera  and  f  onctlons 


aasored  Oaealbj  to  ettfib  department  of  tfie 
government 

It  is  not  open  to  question  or  to  donbt  that 
the  reference  to  adJownmeHf^  In  section  125, 
is  to  final  udfMmment—4t»  eoA  of  ffor> 
tbe  MMfon  stipohited  In  flie  organic  law; 
and  that  the  referenoe  to  noes*  la  to  bus- 
pensions  <^  lei^latlve  deliberation  (by  the 
house  to  whidi  the  ezecntlTe  return  of  the 
biU  may  be  made)  tot  some  measure  of 
time  beyond  one  day.  It  la  equally  aa  clnr 
that  the  return  of  a  UU,  by  the  execntlve, 
must  be  to  the  body^-the  houa»— in  its  or^ 
ganlzed  capacity,  and  not  to  an  oflBdal,  or 
other  recirttmtatlve,  of  the  body  to  which 
the  executive  may  make,  within  bis  prerog- 
ative, fabi  return  ctf  the  bill.  - 

Three  periods,  two  controlled  by  ccmtts- 
gcAkdea,  are  allowed  the  executive  for  bis 
action  or  iwnactlon.  leading  to  the  legisla- 
tive consequence  before  Indicated.  He  muat, 
if  he  would  prevent  the  bill's  becoming  a 
law  by  hia  nonaction,  properly  return  it 
"within  six  days,  Sundays  excepted."  Since 
Sundays  are  expressly  excepted,  and  since 
that  day  Is  universally  respected  by  all  the 
departments  of  the  government  it  Is  clear 
that  the  sto-day  limitation  for  the  return  of 
bills  contemplates  calendar  days.  But  since, 
also,  the  executive  return  of  a  bill  most  be 
to  the  hoose  originating  it  when  in  session, 
to  avail  of  the  power  given  him  to  that  end, 
the  return  on  the  last  or  sixth  day  must  be 
effected.  If  that  body  Is  in  session,  on  that 
day ;  hence  to  that  extent  the  full  calendar 
day,  on  the  sixth  day,  muat  yield  to  tbe 
other  mentioned  requirement  of  the  organic 
law.  If  such  was  not  tbe  rule,  the  limita- 
tion of  Ho  dayt  for  the  executive's  action 
would  be  prolonged  beyond  that  expressly 
provided  for  by  the  Constitution.  The  gen- 
eral publicity  of  legislative  action,  the  prox- 
imity, though  separate,  of  the  executive 
offices  to  the  places  of  legislative  delibera- 
tion, and  the  necessarily  constant  communi- 
cation, in  the  discharge  of  the  respective 
public  duties  with  which  those  departments 
are  mutually  concerned,  between  those  de- 
partments refute  the  suggestion  that  either 
body  of  the  lawmaking  department  could 
assemble  on  a  day  without  such  knowledge 
of  the  executive  as  would  enable  him  to  re- 
turn a  bill  as  he  might  be  advised. 

If  the  house  in  which  the  bill  originated 
la  to  reoest  on  tbe  sixth  day  after  the  pres- 
entation of  tbe  bill  to  tbe  executive  two  day 
after  reassemblbig  are  allowed  him  In  which 
to  return  the  bill,  which  opportunity  tot 
action,  if  not  availed  of,  permits  the  bill  to 
become  a  law.  The  two  days  thus  stipulated 
must  ^  consequence,  be  days  on  which  the 
body  originating  tbe  bill  la  In  session. 

There  la  still  another  period  provided  tor 
In  section  125,  and  that  relatea  to  the  limita- 
tion for  the  approval  of  bllla  by  tbe  execu- 
tive after  final  adiowmment  of  the  Legisla- 
ture.  That  period  is  ten  4ayB.   These  are 
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calendar  days  of  conrse;  no  return  to  the 
body  orlginatins  the  bill  being  contemplated 
or  possible.  But  this  period  Is  conditioned 
on  the  preraitatlon  ot  the  bill  to  the  execn- 
tlTe  "within  fire  days  befon  flnal  adjourn- 
ment of  the  Legislature."  Obvlonsly  the 
stated  flve-daya  prescription  Is  a  condition 
precedent  to  the  executive  rii^t  to  approve 
and  deposit  the  bill,  ae  a  law,  with  the 
Secretary  of  State,  during  tiw  ten  day*  after 
final  adjoumment. 

It  la  Insisted  by  counsel  for  the  respond- 
ents that  tiie  presentation  prescribed  In  sec- 
tion 12S  contraiplateB  and  leQulres  that  bills 
be  "presented  In  fact  to  the  GoTemor  In 
person,"  and  this  upon  that  irtiieb  Is  nnwar- 
rantably  (though  hi  the  abstract  it  is  ob- 
viously sound)  assnmed.to  be  the  premise, 
viz.,  that  In  the  process  of  legislation  the 
ezecutfrtfa  nndelegaUe  Judgment  and  dis- 
cretion Is  the  constitutional  intent.  That 
contention  is  wholly  untenable  upon  reason 
and  au&oTlty. 

The  transmission  of  a  bill  from  the  Leg- 
Islatnre  to  the  ezecnttve  is  particularly  !«• 
ferred  to  five  times  In  section  126.  This 
act  of  transmission  la  reanlred,  in  four  in- 
stances, by  the  use  of  tike  term  "presented." 
In  prescribing  what  shall  be  done  with  a 
bill  to  which  the  execnttve  has  proposed 
amendment,  and  in  which  amendment  both 
houses  concur,  It  Is  wrlttra,  "the  bill  shall 
again  be  sent  to  the  Governor  and  acted  on 
by  him  as  other  bills."  While  the  direction 
for  tranamisslon  is  there  prescribed  by  the 
word  "sent,"  the  immediately  following  pro- 
vision expressly  commits  the  bill,  so  amend- 
ed upon  the  executive's  proposal,  to  the 
Identical  cat^ory,  subjects  it  to  the  same 
provisions,  In  which  are  "other  bills";  and 
thereby  clearly  negativing  any  notion  that 
bills  amended  by  the  Legislature,  on  the 
seasonable  proposal  of  the  executive,  occupy 
any  character  or  status,  with  r^pect  to 
executive  action,  different  from  that  of  "other 
blUs."  It  Is  evident  from  this  use  of  "sent," 
as  stated,  that  the  Constitution  makers  never 
intended,  through  the  mere  employment  of 
"presented,"  to  invest  the  process  of  trans- 
mlsBlon  of  a  bill  to  the  executive  with  the 
strictness  a  literal  translation  the  term 
"present"  In  some  Instances  Imports.  In 
short,  the  use  of  "sent,"  In  reference  to  the 
same  character  of  act  with  respect  to  whtdi 
"present"  is  employed  Is  forceful  to  show 
that  "present"  was  not  regarded  as  having 
any  particular,  strict  significance;  and  that 
the  obligation  imposed  on  the  Legislature  Is 
discharged  when  a  bill  that  has  passed  Is 
"sent  to  tJie  Governor,"  a  distinct  conceit 
from  that  expressed  in  the  literal  interpre- 
tation of  the  personal  proffer  or  delivery  of 
it  to  the  encntive,  wherever  he  may  be 
searched  out  and  found.  "Presented"  has 
had  places  In  the  connection  with  which  we 
are  now  concerned,  in  each  of  our  GonsUtn- 
tlons  since  the  admission  of  the  state  into 


the  Union.  In  the  natural  order  of  things, 
every  bill  passed  by  the  L^slatare  (or 
General  Assembly,  as  formerly  called)  during 
90  yean  of  the  state's  life  has  invoked 
the  construction,  observance,  and  application, 
in  legislation,  of  the  provlslw  of  the  organic 
law  of  wfaidi  presentaUion  of  bills  to  tiie 
executive  has  been  and  is  now,  In  snbetane^ 
a  part. 

Oontonporaneous  and  practical  oonstrnctUm 
or  interpretation  dt  constitutional  provislims 
by  the  cacecutive  and  leglalaUve  departments 
of  the  government  will  and  should  be  cwi- 
sl^red  tfs  the  courts  In  passing  upon  cob- 
stitutlonal  gaeatlons;  and,  though  not  accept- 
ed, except  as  to  qoeations  of  a  dlscrettonary 
character,  by  the  courts  as  conclusive,  such 
practical,  oontemporaneons  constraction 
d^artmoita  particulany  charged  with  the 
observance  or  oecutton  of  the  provision  un- 
der consideration,  and  acquiesced  in  for  a 
great  period  of  time.  Is  of  peculiar  potency  in 
the  make-up  of  the  Judicial  constmction,  pro- 
vided the  practice  be  not  In  contraventlim  of 
the  dear  constitutional  Intent  Oooley,  yp. 
102-107;  8  Cyc.  pp.  73&~738.  and  notra  tberetm. 
If,  under  a  constitutional  provision  with  the 
olraervance  or  execution  of  whldi  the  execu- 
tive and  l^lslattve  departments  are  conceni- 
ed,  a  distinct  practice  has  been  observed  or 
prevailed,  it  cannot  be  a  matter  ot  doubt  tiiat 
the  reordlnatlon  of  the  provision  In  a  subse- 
quent organic  law  necessarily  brings  with  It 
for  the  coiulderation,  by  way  of  advice,  of 
the  Judicial  mind.  In  the  interpretation  or 
construction  of  that  provision,  the  well-nn- 
derstood  practice  which  has  been  pursued  by 
tiiose  departments  tai  the  effort,  tn  presumed 
good  fitith,  to  cany  out  the  niandatea,  and 
to  respect  the  restraints,  of  the  Ckmstitntioo. 
unless,  of  course,  as  has  been  stated,  the  dear 
intent  of  the  provision,  whra  read  In  the  light 
of  the  whole  instrument  fbrbade  or  fiorbite 
the  practice  so  pursued.  If,  as  has  been  ruled 
by  tile  highest  Judicial  aufhority  in  our  coun- 
try, general  cnsbnns  and  mage  have  the  force 
and  effect  of  law,  if  not  opposed  to  posltlTe 
law  (United  States  v.  Arredondo,  6  Pet  est 
8  L.  Ed.  B47;  SUdeU  v.  GrandJean,  111  U.  S. 
412,  421,  4  Sup.  Ct  476^  S8  L  Ed.  821).  obvi- 
ously  the  best  wisdom  commends  to  We  Judi- 
cial mind,  called  to  intufwet  oonatttotlonal 
provisions,  of  l<mg  existence  and  ezecotion, 
of  the  class  now  under  Jndgmait  Uie  asoer^ 
talnmwt  and  consIderatlMi  of  the  practice 
thereunder  by  those  whose  duties  required 
th^  observance  or  execution  of  audi  i^vl- 
slons.  Reason  not  only  Buggests  this  aid  to 
construction,  but  that  and  a  pnver  regard 
for  orderly  processes  in  govemment  demand 
the  taking  account  thereof  as  a  oouservaave 
means  of  discovering  the  true  constitutional 
Intent  The  principle  has  been  pointedly 
recognized  by  thlscourtlu  Taylor  T.Hutchio- 
son,  146 Ala. 202, 206^40 South.  108;  Bxparte 
Hardy,  68  Ala.  308,  818;  VLoog  t.  Bandolph. 
77  Ala.  687,  006;  Farrlor  v.  New  Bng.  Mortg 
Co,  88  Ala.  275,  27»,  7  South.  200. 
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In  determining  wbefher  tha  presentation, 
under  lectlon  126,  of  bills  that  have  passed 
the  houses  to  the  execntlTe  reqtdres  their 
proffer  or  deliTery  to  him  in  perton,  or 
whethw  the  constltnttonal  prescription  Is 
met  hy  the  lodgmmt  of  Mils  that  have  pass- 
ed the  honses  In  the  ezeentiTe  office,  and 
with  a  member  or  membm  of  the  execattve 
secretarial  force,  It  la  the  duty  of  the  conrt, 
called  to  constme  and  to  Interpret  and  to  giro 
effect  to  the  oonstitntlmiai  reqidvunott  of 
snch  long  existence  and  obligation,  to  advise 
itself  of  Hie  practice  porsned  hj  tiiose  depart 
meats  of  the  goremmoit  In  respect  of  the 
transmlsshte  of  UHs  to  the  ezecDtlTe. 

Besides  nnmeroos  persons  who  have  serv- 
ed In  the  leglBlatiTe  department,  and  who 
have  been  Icnv  fiunUtar  with  the  process  of 
transmlssliui  of  Mils  to  the  ezecqtlre,  onr 
dtisaishlp  at  this  time  numbers  Uto  former 
execntlTes  of  tike  state,  tIe.,  Hon.  Bnfns  W. 
Cobb,  Thomas  O.  Jones.  Joaeph  F.  J<Anston, 
WUIlam  D.  Jdks,  snd  Braxton  B.  Comer, 
who,  with  the  present  execntlTe^  Hon.  Bmmet 
O'Neal,  are  peculiarly  favored  to  speak,  and 
that  with  every  assnrance  of  the  utmost  cred- 
ibility, wifli  refleraice  to  the  practice  of  the 
presentatian  ot  blHs  for  executive  considera- 
tion, and  so  for  periods,  thoni^  disconnected 
prior  to  1806,  beginning  In  1878  and  extend- 
ing to  the  adjonmmeat  of  the  li^lslatare 
In  1911,  coverhftg  an>roxbnatd7  20  years  of 
the  life  of  the  state,  (tee  of  these  eminent 
dtisms,  Hon.  Thomas  O.  J(mes,  was  a  monber 
of  ae  convention  ^ich  wrote  the  present 
Constltntkm,  and  chairman  of  the  committee 
reporting  sectUm  126,  among  others,  of  that 
instrument  From  these  sources,  together 
with  such  pertinent  and  reliable  documentary 
matter  as  may  be  available  to  satisfy  the 
jadidal  mind,  should  this  court  seek  for  in- 
formation as  to  the  practice  in  respect  of  the 
presentation  of  bills  to  the  encntlve  ctm- 
slderatlon. 

If,  as  the  writer  Is  advised,  the  long-re- 
oogidsed  general  practice  In  the  premises  has 
been  to  lodge  bills  tliat  have  passed  the 
honses  In  the  executive  office  with  one  or 
moreof  hlsMDdalftnce,  Its  receipt  and  the 
date  thereof  being  noted  by  the  receiving  offi- 
cial np<»  the  oovoUed  Mil,  or  entered  in  a  book 
kept  for  that  purpose,  or  boUi  being  ^e,  and 
DO  practice  to  tiie  oontraiy  Is  discoverable, 
tbe  plain  duly  of  this  conrt  sppears;  and  that 
is  to  acc^  the  interpretation  of  ttie  coDstltn- 
tional  provision  that  has  tbxm  hmg  prevailed 
and  hence  pronounce  sncb  a  lo^ment  of  a 
bill  in  the  eneutlve  office,  with  his  official 
force,  a  valid  ^esentatlon,  vrtthln  the  Constl- 
tation,  sqnaarlng  with  the  obviously  sound 
and  Immedlatdy  authoritative  ruling  made 
In  the  comparatively  recent  dedston  of  State 
ex  reL  V.  Porter,  14S  Ala.  641,  647,  40  South. 
144,  146,  where  It  Is  said,  Justice  Anderson 
writing:  *rnie  law  provides  that  the  petition 
most  be  presenloA  to  the  Governor,  meaning 
ttiat  it  must  be  lodged  with  him  or  hit  o0cial 
force  In  tome  formal  maimer,  so  as  to  be- 


oome  an  otlteM  Sooummt.^  (Italics  sunAled.) 
In  that  instance,  the  personal,  nondelegable, 
judgment  of  the  executive  on  the  matter  of 
tile  petition  was  tlie  law's  prescription,  just 
as.  In  the  performance  of  his  constitutional 
function  with  respect  to  the  making  of  laws, 
lAe  eaxcutlve  personally  must  determine  the 
matten  within  his  prerogative^ 

If  "presented,**  In  section  126,  is  Interpret 
ed  to  mean  and  require  the  proffer  or  delivery 
of  the  bills  to  the  executive  person,  pat- 
eatly  no  statute  can  be  ooiuUtutiMaUv  enact- 
ed 13iat  would  or  could  permit  the  presenta- 
tion of  bills  other  than  to  the  executive  in 
penon.  So  that  the  consequence  of  that  con- 
elusion  upon  the  meaning  of  '^resmted,"  in 
section  126,  cannot  be  qualified  or  tempora- 
rily avoided  recourse  to  or  hope  for  legis- 
lative relief  from  the  condition  thus  wrou^t; 
nor  could  the  executive  delegate  to  one  or 
more  of  his  official  force  the  power  to  accqit, 
in  his  stead,  presentations  of  bills  that  have 
passed  the  houses. 

The  meaning  and  effect  of  the  constltuti<m- 
al  requirement  for  the  pretentation  of  bills 
to  the  executive,  and  when  there  has  been 
sudi  preamtaHon  as  the  organic  law  contem- 
plates, was  considered,  in  1864,  ta  the  opinion 
of  the  Justices  on  the  constitntlcmal  validity 
of  the  soldiers*  voting  bill,  46  N.  H.  607,  All, 
612.  One  of  the  concrete  questions  propound- 
ed to  the  justices  was  this,  "(S)  When  was 
said  bill  presented  to  .the  Oovernor?"  Treat- 
ing tiie  Inquiries  submitted  "as  upon  a  case 
stated,**  the  oidnlon  thus  rehearses  the  facts 
assumed  to  be  established:  '"That  said  Mil 
originated  In  'the  House  of  Representatives, 
passed  both  branches  of  the  Legislature,  was 
duly  engrossed,  signed  by  the  presiding  offic- 
ers of  both  branches,  and  about  noon  on  Wed- 
nesday, August  17,  1864,  was  carried  by  the 
assistant  dert:  of  the  Senate  to  the  executive 
chamber,  In  tiie  state  house,  in  accordance 
with  the  customary  mode  of  presenting  Mils 
to  the  Gk>vemor,  and  was  laid  upon  the  table 
of  the  Govmior,  who  was  then  absent  from 
the  nxnn,  but  who  had  been  there  during 
the  momli%  and  was  expected  to  return  that 
aftmioon,  but  did  not;  that  when  said  bill 
was  thus  IMd  upon  the  Governor^  table  some 
members  of  the  executive  conncU  were  pres- 
ent, and  also  Mr.  Barrett,  the  State  Auditor, 
who  was  the  stm-in-law  of  the  Oovemor,  and 
who  had  a  table  there  In  the  executive  cham- 
ber for  the  transaction  of  his  business,  near 
that  of  the  Oovemor;  that  the  assistant  clerk 
of  the  Senate,  when  he  entered  the  executive 
diambw  with  said  Ull,  announced  that  he 
had  a  bill  Air  the  Oovemor;  that  the  Govern 
nor  saw  said  bill  on  Thursday,  August  18th, 
when  he  came  into  the  executive  chamber 
and  found  It  upon  his  table  there;  that  both 
houses  adjourned  from  Saturday,  the  20th,  to 
Tuesday,  the  23d,  of  August,  and  were  not 
In  session  on  Monday,  August  22d;  that, 
on  Wednesday,  August  24tb,  in  the  after- 
noon, the  Governor  sent  a  message  to  the 
House  ot  Rqtresoitatives  by  Mr.  Sinclair,  a 


Digitized  by  Google 


956 


B7  SOUTHBRN  BBPORTBB 


(Al*. 


member  of  said  House,  wbo  gave  notice  to 
the  speaker,  In  tbe  Hotue,  when  In  session, 
that  be  bad  a  message  from  the  GoTemor 
to  present;  that  the  Speaker  declined  to  re- 
ceive It  from  him;  that  said  meesage  was 
not  recelred  by  any  action  of  tbe  Speaker  or 
of  the  House,  and  was  not  read  In  their  hear* 
Ing,  but  that, ,  near  the  close  of  tbe  session 
that  afternoon,  while  the  yeas  and  nays  were 
btiag  taken  <»  a  motttm  to  adjourn,  wblcb 
was  decided  In  tbe  affirmatlTe,  tbe  Secretary 
of  State  laid  said  message  on  the  Speaker's 
table,  stating  It  to  be  a  message  from  hla  ex- 
ceUency,  the  QoTemor;  that  thli  measace 
was  not  opoied  or  read  In  tho  Hodw,  but  was 
afterwards,  on  a  subsequent  day.  referred  to 
a  select  committee;  and  that  In  this  message 
of  the  Oovemor  he  stated  fals  objections  to 
the  bill  In  question,  and  retomed  said  bill 
therewith  to  the  House." 

Tbe  MmstltntloDal  proTlslai  tpat  2,  art 
431  Involred  was  as  follows:  "Brery  blU 
which  shall  bave  passed  botb  bouses  of  the 
General  Oourt,  sball,  before  It  becomes  a  law, 
be  iffesented  to  tbe  Qoremor.  If  be  approre, 
be  shall  sign  it;  but  If  not,  be  shall  return 
it.  with  bis  objections,  to  that  bouse  In  which 
It  sbaU  hare  origbiated.  •  •  •  If  any 
bill  shall  not  be  returned  the  Goremor 
within  fire  da^  (Sundays  excepted)  after  It 
shall  have  been  presented 'to  bim,  the  same 
shall  be  a  law  In  like  manner  as  If  he  bad  sign- 
ed It,  unless  the  Legislature,  by  their  adjourn- 
ment, preTcnt  Its  retnm,  tn  wblcli  case  It 
shall  not  be  a  law." 

It  thus  plainly  appears  that  a  vital  factor 
to  proper  response  to  tbe  Inquires  snbrnltted, 
specially  that  quoted  abora^  was  tbe  deter- 
mination whether  tbe  preamtation  required 
was  a  proffer  or  dellrery  of  tbe  bill  to 
tbe  GoTemor  M  person,  the  fitcts  showing 
that  tbe  bUl  did  not  come  to  the  Goremor's 
pergonal  notice  or  attention  until  August  18, 
1864;  whereas,  the  bill  was  transmitted  on 
Augnat  17,  1864,  to  the  Goremor's  office  and 
"laid  upon  the  table  of  the  Governor,  who 
was  then  absent  from  the  room,"  not  re- 
turning thereto,  as  had  been  expected. 

The  Justices  ruled  that  tbe  bill  was  pre- 
sented on  August  17,  1864;  whereas,  had 
a  presentation  to  the  executive  in  person 
boea  the  mandate  of  the  organic  law.  the 
bill  there  under  consideration  would  have 
been  held  not  presented  until  August  18. 
1864,  the  day  and  date  the  execntlve  saw 
the  bill.  It  was  there  said :  "But  It  would 
be  absurd  to  bold  that  tbe  officers  of  tbe 
Senate  and  House  of  Representatives  are 
obliged.  In  order  to  perform  their  duty,  to 
follow  the  Governor  wherever  he  may 
chance  to  go,  whether  in  the  state  or  out 
of  It,  upon  bis  private  business  as  well  as 
public,  and  present  bills  to  blm  In  person, 
wherever  he  may  happen  to  be." 

It  Ifl  common  knowledge  that  this  state 
provides  offices  for  Its  executive  In  state 
bouse.  Tbe  laws  provide  for  a  messenfw 
to  tbe  "chief  execntlTe  office^"  and  for  swr- 


ants  for  the  execattve  offices  at  fiie  eaiiitoL 
Code.  H  661t  663.  A  private  secretary  and 
a  recording  secretary  are  also  provided  for. 
Code.  H  S65,  6C6.  Indeed,  every  ctmv^toice 
for  the  consideration  and  dispatch  of  the 
public  business  with  which  the  executive 
may  be  concerned  Is  afforded  at  and  for 
the  office  of  the  executive  In  the  state  taonee. 
There  la  universal  public  acquaintance  with 
tbe  fact  that  quarters  and  tbe  official  force 
of  tbe  executive  are  In  the  state  houses  It 
is  Just  as  nnlversally  known  and  expected 
that  the  executive  quarters  la  the  place  at 
which  It  is  the  duty  and  practice  of  the 
executive  to  attend  and  consider  hla  pub- 
lic duties.  These  matters  of  general  knowl- 
edge underlie  and  support  the  concluston 
with  respect  to  the  sufficiency  of  preaento' 
tion  which  is  before  quoted  from  State  ex 
reL  V.  Porter,  146  Ala.  647,  40  South.  144. 

Tbe  wholesomeness  and  ratlonalltr  of  tbls 
view  of  the  constitutional  requirement  for 
the  preeratatlon  of  bills  to  the  executive 
invited  and  rec^ved  the  approval  of  tbe 
Supreme  Court  of  Louisiana,  In  State  ex 
rel.  V.  Michel,  62  La.  Ann.  936.  27  South. 
666,  49  li.  B.  A.  218,  78  Am.  St  Rep.  364. 
The  beadnotes  of  tbe  decision  were  prepared 
by  Justice  Blanchard,  who  wrote  the  opin- 
ion for  the  court  As  is  perfectly  apparent 
from  the  opinion,  it  was  not  only  propv 
but  necessary  that  the  constitutional  pro- 
vision of  that  state,  with  respect  to  presen- 
tation of  bills  to  the  executive,  should  be 
construed.  The  first  headnote  is  as  follows : 
"(1)  A  bill  which  has  passed  both  houses 
of  the  Q^eral  Assembly,  and  been  alined 
by  the  presiding  otSeen  thereof.  Is  presented 
to  the  Governor,  within  the  meaning  of 
the  Constitution,  when  tbe  clerk  of  the 
House  of  Representatives  or  secretary  of  the 
Senate  carries  the  same  to  the  executive 
office,  and  offers  or  tenders  it  to  the  Govern- 
or or  M«  seoretary.*'   (Italics  supplied.) 

The  reasoning  of  the  court  In  that  case 
aptly  demonstrates  that  If  a  pmmtat4o» 
to  the  executive  in  person  was  affinned  as 
the  constitutional  mandate,  tbe  executive 
would  be  vested  with  the  power,  If  be  re- 
malned  within  the  commonwealth  (Const  i 
128),  to  defeat  by  absence  from  bis  office, 
or  otherwise  tbe  presttitatlon  of  bills  to  him, 
and  thereby  render  wholly  vain  legislative 
work. 

In  tbe  opinion  of  the  Justicee  of  Massa- 
chusetts (99  Mass.  636-688),  tbe  pertinrat 
section  of  the  Constitution  of  that  state 
was  construed  as  requiring  that  bills  that 
have  passed  "must"  to  beocone  law,  "be 
Idd  before  the  Qovemor  perioaally.'*  The 
constltntioDal  provision  there  construed  pro- 
vided '*tbat  no  bin  shall  become  a  law,  and 
have  force  as  such,  untU  it  shaU  have  bees 
laid  before  the  Governor  for  Ms  revital, 
*  *  *  and  In  order  to  prevent  unueces* 
sary  delays.  If  any  bill  ahall  not  be 
turned  by  tbe  Govwnor.  within  flve  days 
after  It  shaU  have  been  jirtiBiilsit,  tba  aams 
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shall  bare  the  force  of  law.**  (Italics  snp- 
plied.)  That  provision  was,  as  appears,  not 
the  comitetpart  of  ours;  for  the  presenta- 
tion latterly  menthned  In  the  organic  law 
of  that  state  was  colored  <n  meaning  and 
effect  hj  the  preceding  requirement  that 
bills,  to  become  law*  should  be  laid  before 
the  Chtvemor.  And  the  response  glTen 
the  Justices  ai^>eara  not  to  hare  taken  ac- 
count of  a  long-recognized  practice,  by  the 
departments  concerned,  of  lodging  bills  with 
the  execntlTe  secretarial  force  In  the  execu- 
tlve  office.  State  r.  Soath  Norwalk,  T7 
Conn.  257.  264.  S8  Atl.  769. 

What  the  Tiew  of  the  Justices  would  hare 
been,  had  the  practice  Indicated  long  pre- 
vailed (dider  that  provision  of  that  Oonstl- 
tutlon,  and  then  the  reordlnatlon  thereof 
effected  In  a  later  organic  law,  cannot  be 
{UacovenA  in  their  opinion.  In  short,  the 
question  detmnlned  tiiere  had  not  the  ftic- 
tors  of  constitutional  terms  and  long-rec- 
dgnlzed  practice  and  of  reordlnatlon  of  those 
tenaa  that  nrast  be  consldaed  1^  this  court 
in  this  instance.  On  tiu  concrete  question 
propounded  to  them,  vis.,  whether  presenta- 
tion to  an  'indQpokdrait  officer^  (Secretary 
of  State)  was  a  eomidiance  -wlQi  the  constl- 
tatlonal  mai^te  there  to  be  interpreted, 
there  could  be  no  real  room  for  argument 
or  doubt. 

In  State  r.  Sonlli  Norwalk,  sapra,  treat- 
ing a  constitutional  provision  very  similar 
to  our  own,  with  respect  to  presentation  of 
bills  to  the  executive,  the  court  said :  "It 
cannot  be  deemed  to  have  been  presented 
to  him  until  it  has  been  In  some  way  put 
Into  his  custody,  or  into  that  of  some  one 
properlv  representing  Mm,  in  sudi  manner 
that  he  has  reasonable  opportunity  to  in- 
spect and  consider  it."  The  court  then  al- 
ludes to  the  statutory  provision  made,  soon 
after  the  Constitution  was  adopted,  for  the 
proper  representation  of  the  Gk>vemor  at  the 
executive  offices  during  sessions  of  the  (Jen- 
eral  Assembly.  This  legislative  action  was 
interpretative  only ;  for,  If  the  organic  law 
required  a  personal  presentation  to  the  Gov- 
ernor, the  lawmakers  were  powerless  to  al- 
ter the  requirement,  so  as  to  allow  the  pres- 
^tatlon  to  a  reprenentative  of  the  Governor. 
The  statutory  Interpretation  In  that  Instance 
shonld  not  be  more  forceful  or  valuable  in 
aid  of  correct  cona traction  than  the  long 
practice  In  this  state,  to  which  allusion  bad 
been  made. 

In  the  light  of  these  considerations,  weigh- 
ed with  that  caution  with  which  courts  of 
last  resort  wisely  proceed  when  Invoked  to 
Interpret  a  provision  of  the  organic  law  to 
an  effect  materially  differ^t  from  that  great 
departmoits  of  the  goTommait  have  long 
attributed  to,  and  executed  it,  the  cqbcIu- 
ston  would  seem  to  be  unescapable  that  the 
quoted,  perdncnt,  pronouncau«it  of  State 
«x  rtf .  T.  Porter,  siQwa,  expresses  tae  mean- 
tag  and  effect  ot  ''presented,'*  aa  that  term 


appears  In  section  125  of  the  Constitution. 

Was  House  Bill  823  presented  to  the  exec* 
utlve;  and,  if  so.  when? 

By  the  act  approved  February  22,  1866 
(Acts  1885-66,  p.  88),  provision  was  made 
for,  among  otbws,  the  compensation  of  these 
"ofBcers  In  the  executive  departments  of  the 
state,"  viz.,  "private  secretary  of  the  Gov- 
ernor" and  "recording  secretary  of  the  Gov- 
ernor." These  positions  appear  to  have  had 
statutory  recognition  ever  since,  being  pro- 
vided for  at  this  time  by  Code  1907,  ||  666, 
556.  These  constitute  thS  strictly  secre- 
tarial force  of  the  executive  office.  The  selec- 
tion of  the  person  to  serve  In  each  of  these 
places  H  committed  to  the  executive,  who, 
It  'is  provided,  may  employ  them,  and  may 
Ai»continue  their  services,  in  his  discretion. 
Section  657.  They  have  no  fixed  tenure. 
They  serve  at  the  pleasure  of  the  executive 
ai gaging  them.  Some  of  the  duties  of  the 
private  secretary  of  the  executive  are  pre- 
scribed by  statutes.  Those  of  the  record- 
ing secretary  are  not  particularly  prescribed 
by  statute.  "A  secretary  is  an  official  scribe: 
an  amanuensis  or  writer;  a  person  employed 
to  write  orders,  records  and  the  like"— and 
the  word  ''secretary"  is,  according  to  proper 
usage,  synonymons  with  "clerk."  7  Words 
and  Phrases,  p.  6881.  From  the  statute- 
prescribed  source  of  their  selection,  their  un- 
fixed tenure,  and  the  words  employed  to 
designate  them,  these  secretaries  are  obvi- 
ously closely  related  to  the  person  of  the 
executive  In  his  public  service.  Th^  are 
his  personal  statf.  The  name  "recording 
secretary"  is  indicative  of  the  character  of 
the  service  contemplated  of  performance  by 
the  person  anployed  for  tMt  position. 
When  coupled  with  "secretary,**  it  Is  tiear 
that  the  descriptive  word  "recording"  In- 
tends a  pnblic  servant,  whose  duty  shoold 
be  to  enter  or  keep  the  records  of  the  ezee- 
ntive  office.  Montgomery  Beer  Bottling 
Works  T.  (}aston,  126  Ala.  44a  28  South. 
497,  SlIi.B.A.896t86Am.St  Bep.  42. 
Performing  pnbUc  duties  of  the  gravest  im- 
portance^ among  which  are  those  concern- 
ing the  iQilsIatlve  function  prescribed  by 
section  126  of  the  Constitntlon,  It  is  SKwr- 
eat  that  the  executlTe  must  have  and  cause 
to  be  kept  rteordt  of  official  acts.  It  la 
inconceivable  that  so  important  a  public 
service  as  the  executive  constantly  perfcffms 
could  be  performed  without  the  keeping  of 
record  thereof.  Tbn  creaUon,  at  the  public 
expense,  of  the  iMMltlon  of  retarding  aecre- 
tary  is  alone  ccmctasiT^  not  only  of  the  ne- 
ostetty  for  a  record  to  be  kept  of  executive 
official  acts,  but  that  snch  a  reoori  is,  in 
flict,  kept  1^  that  secr^ary.  Surely  it  can- 
not be  assumed  that  the  ezpaae  of  compen- 
sating a  recording  secretary  to  the  execntive 
would  be  charged  upon  the  public  treasury 
If  the  service  his  official  title  soggests  was 
not  be  to  pufMnned  tff  him.  It  ma^,  hence, 
be  asserted  with  every  assurance  of  correct- 
ness Qiat  the  exeatlon  ot  a  reowdlng  wo- 
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retarTBhlp  Is  as  empbatlc  an  expression  of  i 
tlie  executlTe  necessity  and  duty  of  tbe  | 
keeping  of  a  record  of  his  official  acts,  etc.,  I 
aa  would  have  been  a  legislative  command 
tliat  the  executive  cause  to  be  kept  a  gener- 
al record  of  the  official  proceedings,  as  was 
the  statutory  requirement  in  Ohio,  alluded 
to  In  Wrede  v.  Richardson,  77  Ohio  St  183, 
82  N.  E.  1072,  1074,  122  Am.  St  Rep.  498. 
And  consulting  the  relevant  cu$tom  pre- 
vailing In  the  executive  office,  as  should  be 
done,  and  as  was  done  In  Wrede  v.  Richard- 
son, supra,  it  la  known  that,  In  the  per- 
formance of  his  service  In  the  executive  of- 
fice, the  recording  secretary's  duty  and  prac- 
tice, under  the  present  executive  admiois- 
tration,  was  to  receive  bills  that  had  passed 
the  honses,  and  that  were  brought  to  the 
execnttve  office  for  the  executive  considera- 
tion, and  to  receipt  the  legislative  clerk  or 
messenger  therefor,  and  that  the  recording 
secretary  kept  a  book  In  which  he  stored 
the  date  of  such  delivery  of  the  enrolled 
bill  to  him,  and  that  a  stamp  was  also  pro- 
vided and  castomarHy.  used  wherewith  to 
stamp,  upon  the  enrolled  bill  itself,  the 
fact  and  date  of  rec^tlon  of  the  enrolled 
bill  in  the  necntlTe  office.  Under  these 
circunistances,  it  Is  evident  that  writings 
made  by  the  recording  secretary.  In  his  of- 
ficial capacity,  are  public  records;  and  s<v 
even  nnder  strict  rules  of  evidence,  service- 
able upon  the  trial  of  ordinary  Issues  of 
fact,  that  are  not  to  be  thoughtfully  doubted. 

It  has  been  suggested  that  a  writing,  to 
be  a  record  and  admissible  In  evidence,  must 
be  kept  or  made  under  statutory  antliority 
or  command.  Recourse  to  the  highest  au- 
thority on  the  subject  demonstrates  that 
snch  is  not  the  law.  "Although  a  book  kept 
by  a  public  officer  Is  not  required  to  be  kept 
by  any  statute,  yet.  If  it  is  necessary  or 
proper  and  convrailent  to  the  adequate  dis- 
charge of  his  duties,  it  Is  an  official  book, 
and  admissible  as  such  to  prove  the  facts 
therein  stated.  So  entries  or  Indorsements 
which  are  necessary  to  a  proper  discharge 
of  official  duty  are  competent  though  not  ex- 
pressly authorized  or  required  by  law."  10 
Bucy.  of  Ev.  pp.  716,  717,  and  notes  thereon ; 
Sandy  White  v.  U.  S.,  164  U.  S.  100,  17  Sup. 
Ct  38,  41  L.  Ed.  865: 1  Oreenleaf,  SS  488-185; 
Evanston  v.  Gnnn,  99  U.  S.  660.  666,  26  It. 
Ed.  806;  Jones  on  Ev.  S|  608,  609. 

In  Sandy  White's  Appeal,  sapca,  one  ques- 
tion was  whether  book  entries  made  by  a 
Jailer,  showing  tbe  names  and  dates  of 
prisoners  received  and  discharged,  were  ad- 
missible In  evidoice  on  tbe  trial  ot  the  de- 
fendant, who  was  charged  with  presenting 
false,  flctitlons,  and  fraudulent  claims 
against  the  United  States.  The  court  said: 
"We  think  no  error  was  committed  tbe 
trial  court  In  this  ruling  [L  e..  In  admitting 
In  evidence  the  Jail«*B  mtrles].  It  was  not 
necessary  that  a  statute  of  Alabama  should 
provide  fOr  tbe  keeping  of  mch  a  book.  A 
Jailer  of  a  county  Jail  la  a  pubUe  ofiLcer,  and 


the  book  k^  by  him  was  one  kept  him 
in  his  capacity  as  such  officer,  and  because 
I  he  was  required  so  to  do.  Whether  snch 
duty  was  enjoined  upon  him  by  statute  or 
by  his  superior  officer  in  the  performance 
of  his  official  duty  is  not  material.  Bo  long 
as  he  was  discharging  his  public  and  official 
duty  in  ke^tlng  tlie  book,  it  was  saffldent. 
The  nature  of  tbe  office  would  seem  to  re- 
quire it" 

The  rule  Is  thus  set  down  In  Evanston  t. 
Ounn,  snpra:  "*  *  *  Official  registers  or 
records  kept  by  persons  in  public  office,  in 
which  they  are  required,  either  by  statate 
or  by  tbe  nature  of  their  office  to  write 
down  particular  transactions  occurring  in 
the  conrse  of  tbelr  public  duties  or  tuider 
their  person^  observations,  are  adndaodble 
in  evidence  To  ^tltle  them  to  admission, 
it  is  not  necessary  that  a  statute  reqolies 
them  to  be  kept  It  Is  sufficient  that  they 
are  kept  in  tbe  dis<diarge  of  a  puldie  duty. 
1  Green.  Evld.  t  496.  JTor  need  tAey  be  kept 
hy  a  public  olfloer  hirruel/,  if  the  entries 
are  made  under  hit  direction  &v  a  perw* 
authorized  Jtu  Mm."   (Italics  supplied.) 

When  It  is  rmembered  that  the  execatlTe 
duties  and  prerogatives  established  by  sec- 
tion 125  are  of  such  grave  importance  in  the 
making  df  laws  that  they  are  restricted,  for 
seasonable,  effectual  exercise,  to  a  stipnlat- 
ed  period,  that  they  are  almost  constantly 
Invoked  for  application  during  a  legisIatlTe 
session,  that  their  exercise  naturally  In- 
volves, In  the  executive  view,  fidelity  to  the 
public  policies  to  which  he  has,  before  the 
electorate,  committed  and  obliged  his  ad- 
ministration, that  the  multitude  of  executlre 
duties,  slong  with  those  Imposed  by  section 
126,  forbid  even  the  efCort  to  retain  In  mem- 
ory the  executive  acts,  much  less  tbe  Incep- 
tion of  the  limitation  periods  stipulated  in 
section  126,  It  may  be  said  to  be  unimagin- 
able that  the  executive  functions,  partkmlar- 
ly  with  respect  to  the  duties  imposed  by  sec- 
tion 12es  could  be  performed,  with  any  ap- 
proach to  orderliness,  without  tbe  keeling 
of  a  record  thereof.  Tbe  nature  of  tbe  of- 
fice of  chief  executive,  and  of  tbat  of  its 
subordinate,  intimately  related  functicnkaiy, 
the  recording  secretary,  requires  the  ke^ 
ing  of  records,  tbe  oitiT  and  indorsement,  of 
official  acts,  and  at  processes  leading  tbmto. 

The  like  considerations  and  condusiona 
an>ly  to  a  book  kept  by  tbe  derk  or  messen- 
ger of  the  respective  Houses,  wherein  the 
recording  secretary  receipted  for  UIls  trans- 
mitted to  tbe  execntive  office,  In  observance 
of  tbe  leqnlranentB,  in  tbat  regard,  of  aecUon 
125  of  the  Constitution.  Such  a  book  falls 
within  tbe  provision  of  Code,  |  809,  which 
reads:  "At  tbe  close  of  each  nnwUm,  the 
secretary  of  the  Soiate,  and  the  deik  of  the 
House  of  B^ffesentattvea,  and  Secretary  of 
State,  must  select  all  papers  belonging  to 
the  LegLslature,  except  such  as  relate  to 
unfinished  business,  and  deposit  them  in 
tbe  office  of  the  Secretaiy  of  State."  Sodi 
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paper*  tm,  of  &ecesslt7»  public  documents; 
and  their  required  depoait  with  the  Secre- 
tary of  State  refutes  tbe  notion  tliat  such 
docameats  were  or  are  the  mere  private 
memoranda  of  tbose  who  serve  the  houses 
in  clerical  capacities.  Code,  SS  90d,  012. 
This  is  partlciUarly  tme  of  the  receipt  book, 
kept  by  l^lalatiTe  ofiScera,  of  bills  transmit- 
ted to  the  ezecatlTe  office — an  act  (transmis- 
sion) required  of  the  Legislature  in  the  per- 
formance of  its  functions  under  section  125 
of  the  organic  law. 

The  follswlng  record*,  kept  or  made  by 
oflOcials  In  their  official  capacities,  show  that 
the  enrolled  House  BUI  323  was  transmitted 
to  the  executive  office  on  Man^  22,  1911, 
and  delivered  to  the  recording  tecretary  of 
the  Oovemor;  (a)  The  receipt  thereof  and 
therefor,  by  the  recording  secretary,  In  the 
receipt  book  kept  by  the  enrolling  clerk  of 
the  House  ot  B^resentatlTea  of  enrolled 
bills  BO  transmitted,  which  receipt  book  is 
now  d^;>08lted  in  the  office  of  the  Secretary 
of  State,  (b)  The  book  kept  by  the  recording 
secretary  of  the  Governor,  in  which  he  ear 
tered  the  date  of  the  receipt,  by  him,  of  the 
enrolled  bill  so  transmitted  from  the  Legis- 
lature to  the  CTecntlve  office,   (c)  The  fol- 
lowing words.  Indorsed  by  the  recording  sec- 
retary on  enrolled  House  Bill  823:  "No.  162. 
RecMved  March  22,  1911,  Governor's  office." 
The  nnraber  "162"  being  the  Oov^nor's  num- 
ber.   From  the  ''record  book"  kept  by  the 
recording  secretary  (Mr.  Nunnelee),  he  test!' 
fled  that  the  eauoU«d  bUl  left  the  exeeatlTe 
office  March  81,  1911.  The  executive's  mes- 
sage, before  mentlonad,  with  respect  to 
HooM  Bm  82B»  bears  the  like  date;  and  the 
Hoose  Journal,  as  previously  stated,  shows 
that  to  hare  been  the  date  of  the  return  of 
the  bill  by  the  execuUve. 

From  these  public  records,  made  by  public 
agmts  Id  the  orderly  proceai  of  promoting 
and  Invoking,  aoeoidliig  to  constitntional 
mandate  (section  12S),  the  execotlT^B  legUh 
latiTv  fmutlon  In  the  enactmttit  (tf  laws,  It 
appears  tpWA  a&<oI«(e  oeiia^KtV  that  Honae 
KU  8SS  was  prasefitetf  to  the  ezecatlTe  on 
March  M,  1911. 

The  presoitatioD  on  March  22,  VHX,  being 
established  and  ected,  the  constitutional 
limitation,  within  which  the  execnttve  must 
have  acted  In  order  to  avert  the  bill's  be- 
coming a  law,  began  to  run  against  executlTo 
action.  Obviously  the  L^lslature  was  pow- 
erless to  suspend  the  running  of  the  limita- 
tion. Aside  from  the  recall  of  the  bill  from 
the  executive  custody  and  his  return  of  the 
bill  in  accordance  with  that  request,  the  only 
action  of  the  Legislature  by  which  the  lim- 
itation (for  executive  acttoiO  could  be  affect- 
ed was  by  reoesslng. 

The  sole  effect  of  a  recras,  as  plainly  pro- 
Tided  by  section  125,  Is  to  add  two  legls- 
latlve  days,  where  return  within  the  six-day 
period  is  preTmted  by  recesi  of  the  house 
origlnatlnK  the  blU.  There  Is  no  semblance 


of  warrant  In  the  organic  law  for  the  notion 
that  the  Legislature  may  gutpend  the  run- 
Ing  of  the  limitation;  It  having  once  b^fuu. 
The  result  Decessarl^  Is  that  by  the  very 
letter,  expressive  of  the  clear  spirit  and  pur- 
pose, of  the  Constitution,  the  omission  of  the 
executive  to  act  on  the  bill  within  the  pre- 
scribed period  after  presentation  makes  It 
a  law — constitutes  the  bill  an  enactment. 
If  the  Legislature  might  pronounce  other- 
wise, the  legislative  toOI,  and  not  the  Con- 
stitution, would  be  supreme.  If  the  Legis- 
lature may  treat  a  bill  presented  to  and  re-  ' 
talned  beyond  the  period  by  the  executive 
as  still  in  fieri,  still  subject  to  the  mold  of 
legislation,  when  In  record-established  fact 
It  has  passed,  under  clear  constitutional  pro- 
nouncement, that  stage.  It  cannot  be  said 
that  the  Constitution  is  the  paramount  law 
of  this  state.  Given  a  presentation  of  a  bill 
to  the  ^ecntive,  which  presentation  has  not 
hew  withdrawn  by  perfected  recall  of  the 
bill,  the  constitutional  limitation  begins;  and. 
If  not  Interrupted  In  one  of  the  modes  there- 
by (section  12S)  prescribed,  the  hill  becomes 
a  lato.  To  bold  otherwise  would  subvert  the 
organic  law  In  respect  of  its  plain  prorl- 
slons. 

The  House  originating  BlU  823  was.  u 
shown  by  its  Journal,  in  session  on  March 
29,  1911.  March  20,  1911.  was  Sunday. 
Hence  the  last  (sixth)  day  on  whldi  the  ex- 
ecutive might  return  House  BUI  823,  and 
thweby  prevent  its  becoming  a  law  as  signed 
by  the  presiding  officers  <tf  the  lumses  on 
March  22,  UU.  was  March  29,  1911.  Not 
having  returned  the  bill  till,  as  is  shown 
with  all  certainty,  March  81,  1911^  the  bill, 
as  presented  to  him  on  March  22,  1911,  be- 
came a  law,  and  so  by  empress  mattOate  of 
the  9rgaMo  law.  Section  1^ 

The  idea  that  the  Legislatnre  on  March 
81, 1911,  approximately  two  days  after  House 
Bill  823  became  a  law»  ml^t  or  did,  by  nec> 
eesaty  or  reasonable  Inq^UcattoD  from  its  nn- 
quallfled  action  oa  the  amendment  proposed 
by  the  encatiTe  wi  March  81, 1911,  investi- 
gate and  determine  conclusively  on  all  that 
the  ezecatlTe  retain  of  the  bill  was  season- 
able Is,  as  before  Indicated,  wholly  untenable. 
The  bill  having  ben  presented  so  as  to  re- 
quire its  return  the  executive  not  later 
than  March  29,  1911,  If  the  Legislature  had 
solonnly  pronounced,  on  March  81. 1911,  that 
the  executive  return  was  within  the  pre- 
scribed time.  It  would  have  been  utterly 
vain,  unless  It  could  be  affirmed  that,  not- 
withstandlog  constitutional  limitations  and 
mandates,  the  Legislature  may  conclusively 
declare  that  an  act  Is  a  bill,  and  not  a  law, 
which  In  truth  and  fiict  had,  pursuant  to 
oonstitutUmal  provision,  become  a  law.  The 
Constlt|^tion  Is  the  supreme  law  to  all  de- 
partments of  our  government  And  It  Is 
finally  acc^ted  here  "that,  under  our  Con- 
stitution, a  bill  becomes  a  law  only  after  it 
has  passed  throufl^  all  the  forms  prescribed. 
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And  mate  meeanry  to  give  validity  to  1^- 
Islatlve  enactmenta."  Stein  r.  Leeper.  78 
Ala.  617,  621 ;  Jones  t.  Hntdilnson,  43  Ala. 
721;  Hoog  T.  Bandolpb,  77  Ala.  697.  Under 
onr  OoDstltntion,  that  which  has  become  a 
Jaw  cannot  be  <dianged  or  amended  by  I^- 
IslatiTe  action  taken  otherwise  than  In  the 
manner  and  according  to  the  constitutional 
prescriptions  for .  the  enactment  of  laws, 
which  is  by  bill  formulated.  In  title  and  snb- 
stance,  as  the  organic  law  prescribes,  and 
conformable  to  the  roles  of  committee  con- 
sideration and  passage  which  tliat  instm- 
ment  partlcnlarly  reqnlreB. 

It  Has  been  anggested  that  to  acc^  the 
■pecifled  record  evidence  of  presratatlcm  of 
this  bill  on  March  22,  1911,  institutes  a  con- 
flict with  or  contradiction  by  the  Journals  of 
the  hoiues.  In  the  Jonmala  of  the  houses, 
there  is  no  reference  whatever  to  the  matter 
of  seasonable  return  of  this  bill  br  the  ex- 
ecutive. It  la  by  attributing  to  mere  action, 
by  the  L^iSlature,  upon  the  amendment  pro- 
posed by  tlie  execntlTe  that  the  Journals  are 
said  to  ezpren  anything  went  the  aeason- 
ablaiess  of  the  executive  return  of  tlie  bUL 
The  Journal  la  an  official  narratlTe  of  the 
proceedlngB  of  the  respective  houses.  State 
ex  r61.  T.  Greene,  IM  Ala.  2tt,  209,  46  South. 
268. 

It  la  common  knowledge  that  the  eucu- 
tlve  of  this  state  does  not  sit  with  the 
islatare,  and  that  hla  offices  are  removed 
from  tfie  legislative  chambers.  It  appears, 
also,  that  the  Conatltatlim  makers  were  par- 
ticularly o^niaant  of  these  fiacts,  since  th^ 
provided  f6r  the  tranamlsslon  of  bills  that 
had  passed  the  houaea  to  the  executive  by 
such  verbiage  as  necessarily  imports  the 
idea  of  hla  ronoval  from  the  presoice  of 
the  housee.  The  presentation  of  bills  to  the 
executive  being,  therefore,  an  act  transpir- 
ing <»ttatde  the  preamee  of  the  houses,  the 
/Act  tbenoi  could  haTo  no  i^ace  on  the  Jour^ 
nalB  of  the  housee ;  and  In  conseqnaQce  even 
an  assertion  (not  here  present)  of  the  fact 
of  presoitatlon,  with  its  date,  upon  the  Jour- 
nals of  the  houses  would  be  matter  fordgn 
to  the  Journals ;  for  the  houses,  unless  pres- 
entation was  made  In  (me  or  both  of  th«n, 
cannot  record  a  fact  occurring  elsewberb 
What  verity  or  ^ect  would  or  should  be 
given  the  Journal  record  of  a  report.  In  reg- 
ular course  of  leglslatlTe  woA,  by  a  messen- 
ger or  officer  of  one  or  both  of  the  houses, 
reciting  that  he  had  presented  a  certain  bill 
to  the  executive  In  accordance  with  section 
126,  wixea  that  report  Is  in  conflict  with  ex- 
ecutive records,  would  raise  questions  not 
pertinent  here ;  for  no  such  report  appears 
to  have  been  made  or  spread  upon  the  Jour- 
nal of  either  house.  In  fact,  the  receipt 
book  kept  by  the  enrolling  clerk  of  the  House 
of  Bei)reaaitatlve8  conforms,  in  respect  of 
the  date  of  presentation  of  House  BUI  323. 
to  the  recorda  kept  In  the  executive  office, 
and  to  the  fact  of  preeentatloB  indorsed  on 
the  enrolled  House  BUI  828. 


It  has  been  also  suggested,  as  upon  the 
authority  of  Robertson  v.  Stata,  130  Ala. 
164,  SO  South.  494,  Bx  parte  Howard-Har- 
rison Iron  Company,  119  Ala.  484,  24  South. 
616,  72  Am  St  R^  928,  and  Montgomery 
B.  B.  Works  V.  Oaston,  126  Ala.  425, 28  South. 
497,  61  L.  B.  A.  896,  85  Am.  St  Bep.  42,  that 
the  act  as  promulgated,  coming  as  It  does 
from  the  custody  of  the  proper  custodian  of 
enactments  of  this  state,  Its  Journal  history 
fair,  and  bearing  the  approving  signature 
of  the  executive,  must  be  Anally  acc^tted  by 
the  courts  as  duly  enacted  in  all  particu- 
lars; fraud  or  forg^  not  being  shown  in 
respect  to  it  None  of  these  decMons  sihould 
et  do  control  the  eonduslon  on  question 
here  Involved.  In  Ex  parte  Howard-Har- 
rison Iron  Oompany,  the  qoesdon  was  wheth- 
er, the  bOl  anvDved  by  the  executive  was 
the  bill,  not  materially  variant  from  the  hill, 
passed  by  the  houses.  It  was  ruled  that  the 
presnmptloa  favored  their  identitr;  and  that 
that  presumption  could  only  be  ovweane  by 
the  Journals  k^  by  the  houses;  Obrionsly 
that  ruUiuE  was  sound;  for  the  UgluBt  and 
only  evidence  of  what  bin  the  bouses  passed 
were  the  Journals  thereof. 

In  Hcmtgomery  B.  B.  Works  t.  Gaaton,  the 
contest  Invoked  the  decision  of  the  qneetion 
whether  the  bouses  passed  or  adopted  the 
same  bttt.  It  was  necessary.  In  detennln- 
Ing  this  questUm,  to  ascertain  what  was  the 
JoumaJi  i  wheUier  it  was  the  loose  memoran- 
da tept  by  the  derks,  or  the  compDed  and 
bound  volume.  It  was  held  that  the  bound 
▼olnme  was  tiie  joomal ;  and,  consnltiiig  it 
aa  the  conclusive  evidence  of  legislative  ac- 
tion by  the  houses,  the  view  prevailed  that 
theref^m  it  appeared  that  the  lower  hovse 
had  not  adopted  the  Senate  amendmenta* 
and  thereto,  as  of  course,  leading  to  Uie  con- 
stitntlonal  InviOldity  of  the  siactment 

In  BobertSMi  States  these  objectton^ 
as  leading  to  constttutlonal  InvaUdtty,  weie 
asserted:  (1)  That  the  act  was  *'wholly 
changed  In  ita  title  and  purpose  dnrtng  Its 
passage  through  tfae^  lower  bouse;  ^  that 
it  was  not  read  on  three  different  days  In 
either  of  the  houses;  (8)  that  It  was  not 
signed  by  the  Speakw,  Its  slgnatnrs  btiag  by 
the  Speaker  pro  tempore,  Ur.  TunstaU :  the 
Speaker,  Mr.  Pettna,  being  IB  at  the  time. 
Tbe  court  held  the  act  valid,  and  so  In  re- 
spect to  the  objections  other  tJian  the  last 
(third),  upon  the  authority  of  the  mentioned 
two  decisions  in  119  Ala.  484.  24  South.  616, 
72  Am.  St  Rep.  928,  and  126  Ala.  42S.  28 
South.  497,  51  L.  B.  A.  886^  80  Jjn.  Bt 
Rep.  42. 

In  these  cases,  presenting  tbe  questions 
stated.  It  cannot  be  that  this  court  ruled  or 
Intended  to  rule  that  matters  neceasarllr  and 
invariably,  according  to  common  and  Judi- 
cial knowledge  occurring  In  the  executive 
office,  removed  from  the  legislative  chamber^ 
could  or  should  properly  appear  upon  the 
Joumahk.  By  no  sort  of  assumptkm  could 
that  be  affirmed  of  those  declslom.  TImf 
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did  not,  even  remotely,  Invite  the  constrnc- 
tlou  of  aectioa  125  In  fbe  particular  wltb 
which  this  appeal  Is  concerned.  Whether 
the  acta  there  considered  became  law,  under 
the  limitations  and  prescriptions  of  sectltm 
125  for  executive  action,  was  not  Involved 
or  taken  Into  account  In  any  way.  These 
cases,  however  broad  their  language,  are 
without  bearing  here.  This  doctrine  is,  how- 
ever, too  deeply  imbedded  In  our  law  to  be 
now  doubted,  much  less  disturbed:  That 
no  hill  can  become  a  Una  until  it  has  been 
enacted  according  to  the  forms  prescribed 
by  the  Gonstitutlon.  Whether,  In  a  given 
case,  those  forma  have  been  obaerved  is  es- 
sentlaliy  a  Judicial  question.  Author,  supra. 

When  the  constitutional  prescriptions  are 
such  as  the  houses  are  required  to  observe, 
and  tbelr  observance  is  shown  by  the  record 
(the  Journals)  thereof,  the  courts  accept  fin- 
ally the  assertions  of  that  record.  This  ac- 
cording to  the  wholesome  notion  of  verity 
with  which  courts  are  accustomed  to  view 
the  memorials  of  tribunals  Jurisdlctloned  to 
make  them. 

The  right  of  the  Legislature  to  act  upon  an 
Eunendment  proposed  by  the  executive  Is 
;)artlcnlarly  prescribed  in  section  126.  The 
ionditton  to  that  right  Is  the  executive  re- 
turn of  the  bill,  with  his  proposed  amend- 
nent,  within  the  period  prescribed.  The 
xmsequence  of  delay  In  this  particular  be- 
rond  the  period  is  that  the  bill  adopted  by 
he  houses,  and  signed  by  the  presiding  offl- 
rers  thereof,  becomes  a  lata. 

The  right  of  the  executive  to  return  a 
>il],  with  proposed  amendment,  depends  upon 
lis  action  within  a  prescribed  period.  The 
•Ight  of  the  executive  to  veto  a  bill,  thereby 
ireventing  its  becoming  a  law,  unless  sub- 
leqnently  reconsidered  and  passed  by  the 
louses  as  the  organic  law  requires,  likewise 
lepends  upon  his  action  within  the  pre- 
icribed  period.  Each  right  Is  limited,  re- 
itrlcted,  to  a  definite  period.  Beyond  that 
lerlod,  neither  the  executive  nor  the  Leg' 
Blatnre  has  any  power  or  authority  to  defer, 
o  defeat,  or  to  alter  the  legislative  will  as 
ixpressed  in  Qie  bill  presented  to  Urn,  ex- 
ept  by  a  new  enactmrat.  These  are  con- 
titntlonal  restraints — ^mandates— Just  as  su- 
»reine  and  binding  as  any  others,  to  be 
onnd  In  that  instrument 

Does  mere  presumption  (to  say  nothing,  at 
bis  time,  of  the  refutatory  executive  records 

0  which  particular  reference  haa  been  made) 
f  conformation  to  constitutional  requlre- 
lents  In  the  enactment  of  laws  conclude 
udlclal  inquiry,  when  pointedly  Invoked, 
rb  ether  the  act  promulgated  became  a  law 

1  conseqnence  ot  observance  of  oonstitn- 
Lonal  commands? 

When,  as  here,  the  executive  action  or 
onactlon,  within  a  constitutionally  prescrlb- 
d  period.  Is  the  determining  factor.  It  Is 
bviously  no  answer  to  say  that  this  court 
as  given  a  concluding  effect  to  the  journals 
t  tbe  bonses  In  respect  to  mattsn  pzoperJy 


appearing  upon  them,  or  that  it  has  Indulged, 
to  finality,  the  presumption  that,  though  the 
Journals  are  silent,  the  rightful  processes  of 
l^lslation  in  the  houses  were  observed. 

In  Sadler  v.  Langham,  34  Ala.  311,  322,  It 
was  ruled  that  the  character  of  the  pre- 
sumption, of  conformation  to  constitutional 
requirements  by  the  Legislature,  In  tbe  en- 
actment of  laws,  was  not  oonclu<ive-^ot 
conclusive  upon  tbe  Judicial  department,  to 
which,  in  the  division  of  governmental  pow- 
ers (the  express  restriction  of  each  depart- 
ment to  its  sphere)  sudt  Inquiries  are  com- 
mitted by  ttw  organic  law.  Ck>nst  Si  42,  43. 

If  the  stated,  conclusive  presumption 
should  be  accepted,  it  may  be  inquired 
whether  those  provlslons'of  the  organic  law 
(section  125),  whereby  executive  action  Is 
required  within  prescribed  periods,  as  af- 
fecting the  enactment  of  laws,  are  not  be- 
reft of  any  means  or  tribunal  for  their  en< 
forcement,  or  of  any  force  in  the  constitu- 
tional methods  for  the  enactment  of  laws; 
whether  the  stated  presumption  has  not 
stricken  from  the  organic  law  these  limita- 
tions and  prescriptions,  even  tbe  pronounce- 
ment  that  a  bill,  not  seasonably  retvmed, 
"shall  become  a  law  In  ll£e  manner  as  If 
he  had  signed  It"? 

If  a  promulgated  bill,  apparently  valid,  is 
assailed  for  fraud  or  forgery  in  respect  of 
executive  action  thereupon,  would  the  pre- 
sumption stated  shield  it  from  Judicial  in- 
quiry In  tbe  premises?  If  It  would  not,  it 
may  be  Inquired  whether  the  nonobservance 
of  clear  constitutional  mandates  is  not  as 
fatal  to  vaUd  legislation  as  the  grave  wrongs 
of  the  class  to  which  fraud  and  forgery  be- 
long? If  a  litigant  may,  In  promotion  or 
defense  of  a  right,  say,  "the  executive  did 
not  dgn,  approve,  that  bill,  though  his  nam^ 
appears  thereto,"  ought  not  another  litigant, 
In  promotion  or  defense  of  his  right,  be  per- 
mltted  to  assert  and  show,  by  public  rec- 
ords kept,  in  r^lar  course,  in  the  executive 
office,  that  tbe  executive  delayed  his  return 
or  veto  of  tbe  bill  until  tbe  Oonttttutton  pro- 
nounced it  a  law  "In  like  manner  as  if  he 
had  signed  it"? 

In  this  instance,  relator  contends  tiiat  the 
presented  (on  March  22,  1911)  bill  became 
and  Is  tbe  law;  while,  on  the  other  hand, 
the  respondaits  assert  that  the  bill,  with 
the  amendment  proposed  by  the  executive 
became  and  Is  the  law.  The  former's  in- 
sistence is  Justified  by  the  pubUo  noorOt 
of  the  executive  office  and  that  kept  by  the 
carolling  clerk  of  the  House  Bepresrata- 
tlvea ;  the  bill,  signed  by  the  presiding  offi- 
cers of  the  hoosea  on  March  22,  1911,  not 
having  been  returned  by  the  executive  with- 
in the  period  prescribed  by  tbe  Constitution, 
became  a  law  under  ttie  express  mandate  of 
the  Gmistltatlon.  Such  b^ng  tbft  ease,  tbe 
amendment  proposed  by  tbe  aecnttve  on 
March  31,  1911,  and  adopted  by  the  houses, 
never  had  the  force  of  law ;  the  orderly  pro- 
cesses  for  the  amandnmnt  or  change  of  that 
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which  was  already  a  law  not  having  been 
conformed  to  In  the  adoption  of  the  amend- 
ment M  proposed  bj  the  ezecutiTe. 

The  opinion  Is  therefore  entertained  that 
the  respondents  were  not  and  are  not  law- 
fully constituted  commissioners  of  the  dty 
of  Montgomery ;  that  their  appointments 
were  and  are  without  the  sanction  or  au- 
thority of  Uw,  and  hence  wen  T<dd. 


BIRMINGHAM  TRUST  &  8ATIN08  GO.  T. 

CUBREY  et  aL 
(Snpreme  Coort  of  Alabama.   Dec.  21,  1911.) 

1.  Appeal  and  Ebbob  (|  474*)— Sopkbbi- 
DBAB— GtntiNO  Detects. 

Appellant  could  not  oo  appeal  care  the  de- 
fects m  a  supersedeas  bond,  defective  for  not 
naming  a  defendant  with  the  obligees,  and  not 
Darning  the  sureties  io  the  bod;  of  the  boud; 
a  suggestion  that  sncb  defendant  was  dead  be- 
ing required  to  be  made  below  where  tbe  other 
defects  should  also  have  been  remedied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  2244;  Dec.  Dig.  {474.*] 

2.  Appeal  and  E^bob  (i  784*) — Pbesbnta- 
TiON  Below  —  Defects  in  Supbbsbdeas 
Bond. 

Appellees,  who  were  defendants  below, 
cannot  first  object  on  appeal  to  a  supersedeas 
bond  defective  In  uot  naming  one  of  the  defend- 
ants among  the  obligees,  and  In  not  naming 
die  anredes  In  the  body  of  tbe  bond,  since  it 
is  not  wboDy  ineffectual;  and  hence  such  de- 
fect was  Dot  ground  for  dismissing  the  appeal, 
in  view  of  Code  1907,  {  2885.  prohibiting  a 
dismissal  because  of  any  irregularity  in  the 
taking  of  the  appeal,  and  section  2886  prohibit- 
ing dismissal  for  want  of  a  suffident  appeal 
bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3126,  3127;  Dec  Dig.  | 
784.*] 

3.  Appeal  and  Ebbob  (|  104*)-~Pu8BNTa- 
•  TioN  Below— Necessitt. 

Only  those  grounds  of  objection  to  pleas 
which  were  taken  below  by  demurrer  and  re- 
newed on  appeal  will  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Die.  H  1241-1246:  Dec.  Dig.  1 
194:*  Pleadhig,  Gent  Dig.  H  137B-1894, 1^- 
1407.] 

4.  Oauino  (I  48*)— Aonoira— Picas  or  II- 

LIOALITT— COHaTBtTOnON. 

In  an  action  on  a  promissory  note  claimed 
to  have  been  executed  by  defendant  to  plain- 
tifTs  astignor  for  margins  advanced,  and  com- 
misrions  for  purcfaaaing  cotton  on  margins 
without  actual  delivery,  the  plea  alleged  that 
it  was  not  contemplated  or  intended  by  either 
of  the  parties  to  the  transaction  that  the  actual 
cotton  would  be  delivered,  but  that  it  was 
contemplated  and  intended  by  all  each  iMrties 
that  at  the  time  of  delivery  differences  would 
be  settled  by  paying  or  receiving  the  difference 
between  the  price  when  sold  and  the  price  at 
the  time  of  delivery.  BM,  that  the  plea  saf- 
fidently  alleged  that  the  parties  mutually  in- 
tended that  ue  transaction  should  be  adjusted 
by  tbe  payment  of  differences  only,  so  as  to 
make  the  contracts  tinUwful;  the  word  "con- 
templation,** aa  used  in  the  plea,  signifying 
••purpose"  or  "intention." 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Gent  Dig.  H  96-99;  Dea  Dig.l  48.* 

For  other  definitioas,see  Words  and  Phrases, 
vol.  2.  pp.  1485,  I486!] 


5.  OAxma    (f  11*)— Yalxditt— Waoxbiho 

CONTEACTS-^^UECHAaiHO  ON  MABOXM. 

An  agreement  by  defendant  with  plain- 
tiff's assignor  to  procure  contracts  for  the 
purchase  and  sale  of  cotton  on  marsina  only, 
without  actual  delivery,  was  void  as  between 
the  parties,  preventing  recovery  of  commis- 
sions, or  of  margins  advanced  by  the  assignor 
in  furtherance  of  the  agreement,  whether  the 
contracts  actually  Biade  with  othera  by  plain- 
tiff's assignor  were  for  the  actual  purchase  of 
the  cotton  or  not;  tliat  being  a  mere  evidentisl 
fact  bearing  on  whether  the  oontract  between 
defendant  and  such  assignor  waa  a  wagering 
contract 

[Ed.  Note.— For  other  cases,  see  Gaming. 
Cent  Dig.  H  1^21,  28,  26;  Dec  Dig.  |  II.*] 

6.  OaHINO  (I  19*)— lAQAUTr  OT  GOHTKACF— 

Ratification. 

Though  plaintiff's  assignor  had  no  knowl- 
edge that  the  note  sued  on,  which  waa  execut- 
ed to  him  by  defendant  waa  for  the  amount 
of  nurgins  advanced  for  purchasing  cotton,  by 
accepting  the  note,  which  included  commissions 
for  making  the  unlawful  purchases,  he  adopted 
the  illegal  transaction  as  a  wbole,  thereby  pre- 
venting recovery  on  the  note,  rinee  it  could  not 
be  determined  what  part  of  the  consideration 
Induced  Its  execution. 

[Dd.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  SI  39-M:  Dec  Dig.  S  19.*] 

7.  Etid£ncb  (I  188*)— Actions— Adhission 
or  Etidbnce. 

In  an  action  on  a  promissory  note  claimed 
to  have  bees  executed  by  defendant  to  plain- 
tiff's assignor  for  commisrions  and  for  mar- 
gins advanced  for  purchasing  cotton,  evidence 
was  admissible,  on  the  question  whetJier  tbe 
parties  Intended  the  purchases  to  be  wagering 
eontraeta.  that  there  nad  never  beoi  any  actuu 
deliveries  in  other  tranaaetioDs  between  tbe 
parties  involving  the  purchase  of  cotton  for 
future  delivery,  though  evidence  as  to  gambling 
transactions  between  plalntUTs  aaaignor  and 
third  persons  was  not  admiasible. 

IBd.  Note.— For  other  cases,  see  Evidence. 
Gent  Dig.  H  892.  894,  404,  405;  I>e&  Dig.  I 
188.*] 

8.  Trial    (i  207*)— Instbuctidns— Pueposb 
OP  Evidence. 

Where  evidence  was  only  admissible  for  a 
particnlsr  purpose,  a  requested  charge  limiting 
It  to  that  purpose  shoula  have  been  given. 

[Ed.  Note.— For  other  eases,  see  TrisL  Cent 
Dfg.  il  498,  499^  601;  DecDlg.  |  207.*] 

9.  Statutes    (i  267*)— RBTBOAcrrvi  Stat- 
CTTEs— Statutes  AiTBcnNO  Remkdt. 

Statutes  which  merely  relate  to  the  rem- 
edy, without  affecting  a  right  of  action,  are 
retroactive,  and  affect  existing  caoaea  of  ac- 
tion as  well  as  those  subsequently  accruing,  so 
that  Code  1907,  1  S361,  enacted  in  1007,  pro- 
viding that  proof  that  anything  of  value  agreed 
to  be  sold  and  delivered  was  not  actually  de- 
livered at  the  time  of  making  the  agreement 
and  that  one  of  the  party  deposited  ''ma^lnB,'' 
should  constitute  prima  facie  evidence  <^  a 
contract  declared  void  by  the  preceding  sec- 
tions, relating  to  future  contracts,  etc,  would 
apply  in  an  action  commenced  m  1904  and 
tried  in  1910. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  ||  850-860;  Dec  Dig.  |  267.*] 

Appeal  from  Circuit  Conrt,  ICarahall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Actltm  by  the  Birmingham  Tmat  ft  Sav- 
ings Company  against  W.  W.  Carrey  and 
others.  From  a  judgment  for  defeDdaats. 
plaintiff  appeals.  Bevened  and  remanded. 


qpor  ether  eases  see  sans  topis  sag  sseOoB  NUMBUt  la  Dso.  Dig.  ft  AIL  Ms.  Ksr  Mfc 
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See.  also,  160  Ala.  8T0^  49  Sontti.  S19,  U5 
Am.  St  Bep.  102. 

■  The  actkm  la  In  aasampsit  on  certain  prom- 
Jdsory  notes  execnted  by  Onrrey,  with  the 
others  named  as  sureties,  to  Hooper  &  Co., 
and  by  Hooper  &  Go.  Indorsed  to  the  plain- 
tiff. TbB  pleas  mentioned  are  as  foUowa: 

(K9  **And  tor  further  plea  on  thla  behalf 
the  dtfendants  say  that  part  of  the  consider- 
atlon  of  the  note  sued  on  was  and  Is  a  gam* 
bllng  consideration,  which  arose  as  follows: 
Def^idant  Onrresy  contracted  with  A.  B. 
Hooper  that  said  A.  B.  Hooper  should  pur- 
chase for  the  use  and  benefit  of  defendant 
Cnrrey  from  certain  person  or  persons  In 
the  state  of  New  York  cotton  for  future 
deliveries  by  merely  staking  margins,  It  not 
being  ccmtemi^ted,  Oilier  by  said  Hooper, 
or  by  said  Cnrrey,  or  by  said  person  or  per* 
sons  In  New  York,  that  the  actual  cotton 
would  be  dellTered,  but  that  when  the  time 
for  delivery  arrived  dUTorenoes  would  be  set- 
tled by  paying  or  recelTlng  the  difference  be- 
tween price  when  sold  and  at  the  time  stiini- 
lated  for  ddlreiy,  and  that  at  the  time  of  the 
making  of  said  contract  It  was  not  Intended, 
either  1^  said  Hooper  or  said  Cnrrey,  or  by 
said  person  or  perscms  in  New  York,  that  the 
actual  cotton  would  be  dtillTered,  but  the  real 
tnt«itlon  of  said  Hooper  and  said  Carrey  and 
said  persons  In  New  York  was  that  the  dif- 
ferences would  be  settled  by  paying  or  re- 
ceiving the  difference  between  price  when 
sold  and  at  the  time  stipulated  for  delivery. 
That  said  A.  B.  Hooper  nsed  the  name  of 
J.  F.  Hooper  In  making  said  transaction. 
That  part  of  the  consideration  of  the  note 
sued  on  was  and  Is  commissions  charged  by 
the  said  A.  B.  Hooper  for  his  services  as  a 
broker  in  negotiating  and  consummating  said 
transaction.  That  the  law  In  the  state  of 
New  York  was  at  the  time  of  making  said 
contract  as  follows,  viz.:  'All  wagers,  bets 
or  stakes  made  to  depend  upon  any  race,  or 
upon  any  gaming  by  lot  or  chance,  or  o[>on 
any  lot,  chance,  casualty,  or  unknown  or  con- 
tingent event  whatever,  shall  be  unlawful. 
All  contracts  for  and  on  account  of  any  mon- 
ey or  property  or  thing  In  action  so  wagered, 
bet  or  staked  shall  be  void.  Any  person  who 
shall  pay,  deliver  or  deposit  any  money,  prop- 
wty  or  thing  In  action  upon  the  evoit  of  any 
^Aget  or  bet  herein  prohibited  may  sue  for 
end  recover  the  same  of  the  winner  or  per- 
son to  whom  the  same  shall  be  paid  or  de- 
livered, and  of  the  stakeholder  or  other  per- 
son in  whose  hands  shall  be  dei>08lted  any 
such  wager,  bet  or  stake  or  any  part  thereof, 
wtaethw  the  same  ahall  have  been  paid  over 
b7  meb  stakeholder  or  not,  and  whether  any 
nch  wager  be  lost  or  not' " 

(IS)  *^bat  the  emsideratlon  of  the  note 
sued  on  was  and  is  a  gambling  consideration, 
which  atose  as  ftdlowa:  Defendant  Cnrr^ 
cDDtiacted  wtth  J.  T.  Hooper  that  J.  Hoop* 
et  would  pvchaM  for  the  use  and  benefit  of 
dflfemdaat  Oumr  trNn  person  or  persons 


in  the  state  of  New  York  cotton  for  future 
ddlvery  by  merely  staking  margins.  It  not 
being  contemplated  or  Intended  by  eltha  of 
the  parUea,  Hoopev  or  Currey,  or  the  per- 
son or  persons  In  the  state  of  New  York, 
that  the  actual  cotton  would  be  delivered, 
but  being  contemplated  and  Intended  by  all 
of  said  parties  that  when  the  time  for  de- 
livery arrived  differences  would  be  settled 
by  paying  or  receiving  the  difference  between 
the  price  when  sold  and  the  price  at  the 
time  of  delivery.  That  cotton  declined,  and 
the  note  sued  on  was  given  for  margins  ad- 
vanced or  staked  by  Hooper  for  defendant 
Currey,  at  his  request,  In  accordance  with 
the  said  illegal  contract  above  set  out  That 
In  said  transaction  Hooper  acted  as  broker 
of  defendant  Currey.  and  received  certain 
commissions  as  comp^satlon  for  such  serv- 
ices as  bn^er,  which  are  also  a  part  of  said 
note  sued  on.  That  the  contract  with  said 
person  or  pttvons  In  the  state  of  New  York 
was  made  In  the  name  J.  F.  Hooper,  and 
the  defendants  aver  that  the  laws  of  the  state 
of  New  York  provide  as  follows:  'All  wag- 
ers, beta  or  stakes  made  to  depend  upon  any 
race,  ot  upon  any  gaming  by  k>t  or  chance* 
or  upon  any  lot  chance,  casualty,  or  un- 
known or  contingent  event  whatever,  shall 
be  unlawful.  All  contracts  for  and  on  ac- 
count of  any  money  or  property  or  thing  In 
action  so  wagered,  bet  or  staked  shall  be 
void.  Any  person  who  shall  pay,  deliver  or 
deposit  any  money  or  property  or  thing  In 
action  upon  the  event  of  any  wager  or  bet 
herein  prohibited  may  sue  for  and  recover 
the  same  of  the  winner  or  person  to  whom 
the  same  shall  be  paid  or  delivered,  and  of 
the  stakeholder  or  other  person  In  whose 
hands  shall  be  deposited  any  such  wager,  bet 
or  stake  or  any  part  thereof;  whether  the 
same  shall  have  been  paid  over  1^  such 
stakeholder  or  not.  and  whether  any  sudt 
wager  be  lost  or  not' " 

(13}  *<And  for  further  plea  on  this  behalf 
the  defendsnts  say  that  tbia  ooiulderatl(m  of 
the  note  sued  m  was  and  Is  a  gambling  con- 
slderatton,  whtdi  arose  as  follows:  Defend- 
ant Currey  contracted  with  X  F.  Hooper, 
the  payee  of'  said  note,  that  said  Hooper 
should  purchase  tvr  the  use  and  benefit  of 
defmdant  Cnrrey,  through  A.  Norden  &  Co., 
brokers,  in  the  state  of  New  York,  cotton 
for  future  delivery,  by  merely  staUi^  mar^ 
gins  with  said  A.  Norden  A  Co.,  the  margins 
to  be  advanced  by  Hooper  as  called  for  by 
said  A,  Norden  &  Co,  it  not  bdng  contem- 
plated by  either  or  by  said  Norden  &  Co., 
that  the  actual  cotton  would  be  delivered, 
but  that  the  said  contract  of  purchase  should 
be  settled  by  payli«  or  receiving  losses  or 
winnings  resulting  from  fluctuations  In  the 
market  and  that  at  the  time  of  the  making 
of  said  contract  It  was  not  Inteiided,  tfther 
by  said  Hooper  or  Onrrey,  or  Norden  ft 
Co.,  that  the  actual  cotton  would  be  deliver- 
ed; but  the  real  Intention  of  aald  Hooper 
and  Cnrr^,  and  said  Norden  ft  Go.  was  that 
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aaM  cmtract  of  purchase  should  be  settled 
b7  paying  or  recelTliiff  the  losses  or  winnings 
zvsnltlng  tnm  finctnatlons  In  the  martut 
niat  said  GcHitraet  of  purchase  was  to  be 
made  In,  and  ia  fact  was  goremed  by  Ote 
laws  of,  the  state  of  New  York.  That  at  the 
time  of  making  said  ccmtract  of  purchase 
the  laws  of  the  state  of  New  Xork  provided 
as  foUom:  'All  wagers,  bets  or  stakes  made 
to  depend  upon  any  race,  or  any  gambling 
by  lot  or  diance,  or  upon  any  lot,  chance, 
casualty  or  unknown  contingent  event  vrtiat- 
ever,  shall  be  unlawful.  All  contracts  for 
and  on  account  of  any  money  or  property  or 
thing  In  action  so  wagered,  bet  or  staked 
shall  be  Toid.  Any  person  who  shall  pay, 
deliver  or  deposit  any  money,  property  or 
thing  In  action  upon  the  event  of  any  wager 
or  bet  herein  prohibited  may  sue  for  and  re- 
cover the  same  of  the  winner  or  person  to 
whom  the  same  shall  be  paid  or  delivered, 
and  of  the  stakeholder  or  other  person  In 
whose  hands  shall  be  deposited  any  such 
wager  or  bet  or  stake,  or  any  part  ttiereof, 
whether  the  same  shall  have  been  paid  over 
by  such  stakeholder  or  not,  and  whether  any 
such  wager  be  lost  or  not.'  And  defendants 
aver  that  the  note  sued  on  was  given  for 
margins  advanced  or  staked  by  said  Hooper 
for  defendant  Currey,  at  his  request,  in  ac- 
cordance with  said  illegal  contract,  and  also 
for  commissions  charged  said  Cnrrey  by 
said  Hooper  fbr  services  rendered  In  pro- 
curing said  illegal  contract" 

The  demurrers  assigned  are:  "(1)  The 
facts  relied  on  to  show  a  gambling  considera- 
tion are  averred  by  way  of  recital.  (2)  The 
averment  that  the  defendant  bought  cotton 
by  simply  staking  the  margins  Is  Indefinite 
and  uncertain.  (3)  It  Is  not  averred  that  it 
was  mutually  understood  and  agreed  be- 
tween the  buyer  and  the  seller  that  there 
was  to  be  no  delivery  of  the  cotton  contract- 
ed for.  (4)  The  fact  well  pleaded  does  not 
show  that  the  contract  was  a  gambling  one. 
(5)  The  averment  that  tbe  margins  were  stak- 
ed In  accordance  with  the  original  Illegal  con- 
tract Is  the  averment  of  a  conclusion.  (6)  It 
is  not  averred  that  the  person  from  whom 
Norden  &  Co.  bought  the  cotton  participated 
in  the  illegal  Intention  not  to  deliver  the 
cotton.  (7)  It  Is  not  averred  that  both  buyer 
and  seller  agreed  either  e^ressly  or  Im- 
pliedly that  there  should  be  no  delivery  of 
the  cotton."  These  demurrers  were  filed  to 
plea  18.  The  same  demurrers  were  filed  to 
plea  12,  with  these  additional  grounds:  "It 
Is  not  averred  that  it  was  understood  or 
agreed  hjr  tbe  seller  of  cotton,  at  the  time 
the  contract  was  made,  that  there  should  be 
no  delivery  of  the  cotton.  The  plea  does  not 
aver  that  both  parties  to  the  contract  agreed 
that  cotton  should  not  be  delivered.  It  Is 
not  shown  how  the  said  lll^al  contract  en- 
tered into  the  note  as  a  part  of  the  consider- 
ation thereof."  These  same  demurrers  were 
Interposed  to  idea  10. 


Street  ft  Isbell  and  U.  W.  Howard,  for  ap- 
pellant Goodhue^  Brlndlear  ft  White*  for 
appellees. 

8ATRB,  J.  [1,33  Appellant;  having  lost 
Ua  case  uid  sullied  Judgment  for  costs  in 
the  court  below,  undertook  to  execute  a  su- 
persedeas as  provided  by  section  2873  of  tbe 
Code  ratbw  than  security  for  costs  only  as 
provided  by  section  2873.  This  supersedeas 
ia  defective  in  two  partlcnlars:  Thomas  B. 
Roborts,  who  was  one  of  the  parties  defendr 
ant  to  the  Judgment  is  not  named  among 
the  obligees.  The  sureties  are  not  named  In 
the  body  of  the  bond.  No  notice  was  taken 
of  these  defects  at  the  time  of  the  submis- 
sion; but  now  appellees  urge  in  their  brief 
that  the  appeal  ought  to  be  dismissed  by 
this  court  ex  mera  Besides  taking  Issue  od 
the  propriety  of  tbe  proposition  thus  ad- 
vanced, appelant  has  lod^  with  tbe  derk 
an  aflidavit  showing  that  said  Boberts  was 
dead  at  the  time  the  Judgment  was  rradered, 
and  offers  to  the  court  through  the  same 
agency  a  sufficient  supersedeas  bond  In  all 
respects  regular  as  to  form.  These  efforts 
to  preset  a  better  record  come  too  late,  and, 
so  far  as  the  suggestion  of  the  death  of  Rob- 
erts is  concerned,  that  should  have  been 
made  in  the  trial  court  Appellees'  sugges- 
tion. If  meritorious  at  all,  is  likewise  too 
late.  The  bond,  though  defective,  is  not  In- 
effectual, and  the  objection  to  It  should  have 
been  so  timed  as  to  afford  appellant  an  op- 
portunity of  curing  Its  defects.  Code,  H 
2885-2886,  and  cases  cited  In  the  annotaUons 
to  section  2885. 

[3,4]  This  action  was  brought  by  appel- 
lant as  Indorsee  of  a  promissory  note  execut- 
ed by  the  defendants  to  J.  F.  Hooper,  and 
by  the  latter  negotiated  to  the  plaintiff.  l%e 
defense  was  rested  upon  the  alleged  111^11- 
ty  of  the  consideration,  taking  the  form,  to 
state  it  generally,  that  tbe  obligation  sued  up- 
on arose  out  of  gambling  transactions  In  cot- 
ton futures  by  the  defendant  Currey.  The 
other  defendants  Joined  In  the  note  as  sure- 
ties. Pleas  10,  12,  and  13,  the  Issues  made 
by  which  were  submitted  to  the  Jury,  and 
tbe  sufficiency  of  which  Is  questioned  on  this 
appeal,  will  be  set  out  by  the  reporter  In  hts 
statement  of  the  case.  However  defective 
these  pleas  may  be,  we  are  to  consider  only 
that  ground  of  objection  to  them  taken  in 
tbe  court  below  snd  renewed  here  as  a  rea- 
son for  reversal.  Something  is  said  In  the 
brief  to  the  effect  that  material  facts  are 
averred  in  the  way  of  recital  only,  but  we 
think  the  criticism  may  be  said  to  be  hyper- 
critical at  best  and  we  find  nothing  of  it  in 
the  demurrer.  The  objection  to  be  consider- 
ed briefly  Is  that  defendants  have  failed  to 
aver  that  It  was  mutually  understood  and 
agreed  between  the  parties  to  the  contracts 
for  the  Bale  of  future  delivery  cotton  that 
there  was  to  be  no  delivery  In  fact  Tlie  Ian- 
goage  of  plea  12,  to  deal  with  that  as  fair- 
ly lUuatiatlTe  of  the  vest,  Ib  that  It  wai  not 
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*N!iuitcaiq)latea  or  Intended  hj  eitber  of  the 
pertlei  •  •  •  that  tbe  actatl  eotton 
would  be  dellvend,^  bnt  It  was  "contemplat- 
ed and  Intended  by  all  of  aaid  parties  ttaat. 
when  the  time  for  deUvery  arrived,  dUTcr- 
ences  woold  be  settled  by  paying  or  recelr- 
ing  the  diffoence  between  tbe  price  whNi 
sold  and  the  prbce  at  the  time  of  deUTery." 
Hie  argument  Beems  to  Belxe  npon  tbe  word 
"contoDplated"  in  tbe  plea  as  If  used  to  In- 
dicate that  the  parties  bad  in  Tiew  a  dls- 
eha^  of  tbe  obligation  of  the  contract  be- 
tween them  by  the  paymoit  of  differences 
as  a  mere  contingency,  a  method  of  settle- 
ment which  the  parties  might  in  the  then 
fntnre  lawfully  agree  npon  If  in  tbe  he^tik- 
nlng  they  bad  a  bona  flde  contract  for  actual 
delivery.  That  is  a  permlBsIble  use  of  the 
word,  and  It  expresses  tbe  mind  of  tbe  So- 
preme  Jndlcdal  Court  of  MuMachnsetts  when 
it  said  in  Barnes  v.  Smith.  ISO  Mass.  844, 
84  N.  IL  408:  "But  a  mere  expectation  on  tbe 
part  of  plaintiff  and  of  the  defendant,"  wbo 
were  parties  In  that  court  to  an  issue  identl- 
eal  with  that  here  In  handr  **tliat  the  pnr- 
cbasw  of  Shares  would  be  willing  to  adjust 
the  transactions  on  tihe  baals  of  receiTliw  or 
paying  differences  when  there  was  no  agree- 
ment  or  understanding  to  that  effect,  or  to 
tbe  effect  that  tbe  plaintiff  lAould  protect 
the  dtfoidant  from  being  called  on  to  make 
or  accept  any  actual  delireries  of  shares, 
would  not  be  sofBcient  to  render  tbe  contract 
Illegal."  So,  also.  In  respect  to  Chicago 
Board  of  Trade  t.  ChrlsUe,  198  U.  S.  236,  26 
Sup.  Ct  687,  49  L.  Ed.  1031,  where  this  lan- 
guage was  used:  "Tbe  fact  that  contracts 
are  satlsfled  In  this  way  by  set-off  and  the 
payment  of  differences  detracts  In  no  degree 
from  the  good  faith  of  the  imrtles,  and,  if  the 
parties  know  when  they  make  snch  contracts 
that  they  are  very  likely  to  have  a  chance  to 
satisfy  them  In  that  way  and  Intend  to  make 
ase  of  it,  that  fact  Is  perfectly  conelBtent 
with  a  serious  business  purpose  and  an  in- 
tent that  the  contract  shall  mean  what  It 
says."  The  court  added:  ■  "There  Is  no  doubt 
from  the  rules  of  the  Board  of  Trade  or  the 
evidence  that  the  contracts  made  between 
the  members  are  Intended  and  supposed  to 
be  binding  In  manner  and  form  as  they  are 
made."  But  "contemplation"  also  signifies 
"purpose"  or  "Intention"  more  definitely,  and 
tbe  purport  of  these  pleas,  In  which  contem- 
plation and  Intention  are  conjoined,  is  that 
the  parties  mutually  contemplated  and  In- 
tended in  the  b^lnning  that  their  transac- 
tions should  be  adjusted  by'  the  payment  of 
differences  only.  That  Intention  rendered 
the  contracts  unlawful  alike  In  New  York 
and  Alabama.  Hawley  v.  Bibb,  69  Ala.  52; 
Ferryman  v.  Wolffe,  ©3  Ala.  290.  9  South. 
148;  Allen  v.  Caldwell,  149  Ala.  283,  42 
South.  855;  Story  t.  Salomon.  71  N.  T. 
420;  Embrey  v.  Jemfson,  131  U.  8.  886,  9 
Rup.  Ct  776,  83  li.  Ed.  172.  Demurrers  to 
th««  pleas  were  properly  overruled.  I 


a]  Flaa  IS  alleges  tiiat  defendant  Onrrey 
contracted  with  J.  F.  Hooper  to  purchase 
cotton  for  future  delivery  tiirough  Norden 
&  Co.,  bn^ers  in  New  York,  tbvn  being  qo 
intention  on  tbe  part  of  defendant,  Hooper, 
or  Norden  ft  Co.,  that  tbe  cotton  should  be 
delivered.  The  replication  avers  that  Nor- 
den A  Go.  purchased  from  Weld  ft  Go.  and 
others,  and  that  the  seHers  "did  not  know 
of  and  participate  in  the  allied  unlawful 
purpose  of  Gurrey."  a%e  theory  of  tbe  repli- 
cation is  that  the  contracto  of  sale  were  be- 
tween the  New  Tork  sdlers  and  the  defend- 
ant Onrr^,  and  tbat  tbe  ooncnning  unlaw- 
ful pnipose  or  intention  of  both  parties  Is 
necessary  to  render  these  contracto  unlawful. 
Tlie  proposition  of  law  Involved  In  this  con- 
tention is  not  dmled  in  ite  proper  applica- 
tion. Bnt  tbe  plOi  of  tbe  plea  is  that  defend- 
ant emfdoyed  Hooper  to  procure  fbr  him 
contracts  with  others  whicb  were  to  be  set- 
tled by  tbe  payment  of  differences  only; 
Hooper  advancing  money  or  credit  for  that 
purpose.  If  Hooper,  under  this  employment, 
procured  contracts  which  could  be  settled 
only  by  the  actual  delivery  of  cotton  on  the 
demand  of  either  party,  Hooper,  or  those 
through  whom  be  acted,  If  they  contracted 
In  their  own  names,  assumed  the  burden  of 
such  contracts.  He  could  not  work  a  change 
In  the  nature  of  Currey's  obligation  without 
his  assent.  The  contracto  which,  according 
to  the  plea.  Hooper  agreed  to  procure  for 
Cnrrey,  being  denounced  by  stotute  alike  in 
New  York  and  Alabama,  tbe  contracts  be- 
tween Hooper  and  Gurrey  to  the  end  of  their 
procurement  were  unlawful  also,  and  the 
former  cannot  recover  commissions  or  money 
advanced  for  their  furtherance.  What  may 
have  been  tbe  natore  of  the  contracto  with 
third  parties  into  which  Hooper  entered  for 
the  purpose  of  executing  his  agreement  with 
Cnrrey  as  matter  of  substontive  law  is  Im- 
material to  the  parties  to  the  present  liti- 
gation. At  best,  it  Is  a  mere  evidential  clr- 
cumstonce  corroborative  of  plalnttCTs  version 
of  the  facto.  Irwin  v.  Wllllar,  110  U.  S.  499, 
4  Sup.  Ct  160,  28  L.  EM.  225;  Embrey  v. 
Jemlson,  supra;  Harvey  v.  Merrill,  160  Mass. 
1,  22  N.  E.  4fi,  6  L.  R.  A.  200,  16  Am.  St. 
Rep.  1S9;  Farelra  v.  Oabell,  88  Pa.  91;  Rog- 
ers V.  Marriott,  59  Neb.  759,  82  N.  W.  21; 
Kennedy  v.  Stout  26  111.  App.  133;  Jamleson 
V.  Wallace,  167  111.  388.  47  N.  E.  762,  69 
Am.  St.  Rep.  802.  We  find  nothing  to  tbe 
contrary  In  White  v.  Barber.  123  U.  S.  392. 
8  Sup.  Ct  221,  31  L.  Ed.  248,  dted  by  ap- 
pellant. In  that  case  It  was  determined  to 
the  trial  court,  and  on  appeal  It  was  assum- 
ed as  a  fact  that  the  contracto  involved  were 
not  intended  to  be  wagering  speculations 
Nor  do  we  see  that  the  cases  of  Blntbentfaai 
V.  McWhorter,  131  Ala.  642,  31  South.  669, 
and  Oxford  Co.  v.  Qninchett  44  Ala.  487. 
or  the  autboritlea  cited  to  connection  with 
them,  stand  in  tbe  way  of  our  conclusion. 
Conceding  that  to  disable  himself  to  recover 
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Buaulf  lent,  tbe  lender  must  do  something 
more  tban  simply  advance  tbe  money  with 
a  knowledge  of  the  unlawful  purpose  for 
which  it  la  wanted,  that  to  have  that  effect 
he  must  promote  the  enterprise  more  direct- 
ly, tbe  aTerment  here,  we  note,  li  In  ^ect 
that  plalntUTe  aseU^nor,  U  he  within 
the  limits  of  hla  authorltar.  If  be  procured 
meh  ooatracte  as  he  waa  expected  to  procure, 
aa  we  must  asBume  he  did.  actually  staked 
the  money  on  the  result  of  unlawful  con- 
tracts. 

[II  In  plea  10  plaintUTs  assignor  Is  not 
shown  to  have  been  a  party  to  tbe  transai^ 
ttons  out  of  which  arose  tbe  llaMUty  sou^ 
to  be  enforced.  The  averment  Is  that  A.  B. 
Hooper  used  the  name  of  plaintUFs  assignor* 
and  that  "part  of  tbe  consideration  of  the 
note  sued  on  was  and  is  commissions  charged 
by  the  said  A.  B.  Hooper  for  hts  serrlces  as 
a  broker  In  negotiating  and  consummating 
said  transaetlont''  all  the  partlea  to  which, 
to  state  Oie  further  effect  of  the  plea.  In- 
tended It  for  a  gambling  transaction.  l%e 
demurrer  to  the  replication,  wbldi  aTerred 
that  the  note  was  executed  by  the  defendant 
to  plaintiff's  assignor  to  reimburse  him  for 
money  of  his  used  in  the  transaction,  was 
no  donbt  sustained  on  the  idea  that  whether 
plaintiff's  as^lfcnor  did  or  did  not  know  the 
lll^al  nature  of  the  transaction,  and  thongli, 
If  ignorant,  he  was  entitled  to  have  his 
money,  yet,  when  he  accepted  and  sued  on 
a  note  securing  unlawful  commlsaioQs  along 
with  the  rest,  he  adopted  tbe  transaction  as 
a  whole.  The  note  was  tainted  with  illegali- 
ty. It  was  Impossible  to  say  which  part  of 
the  consideration  Induced  the  promise;  and 
defendant's  demurrer  to  the  replication  was 
properly  sustained.  Folmar  r.  Siler,  182  Ala. 
297,  81  South.  719;  Pettlt  t.  Pettit,  32  Ala. 
28& 

[7]  It  appeared  without  conflict  that  A.  B. 
Hooper,  son  of  plaintlfTs  assignor,  J.  F. 
Hooper,  assisted  his  father  in  carrying  on 
the  latter's  business,  which  in  general  was 
banking,  and  tbe  transactions  in  controversy 
were  negotiated  by  him  In  his  father's  name. 
There  was  no  question  about  A.  B.  Hooper's 
agency  to  procure  for  customers  contracts 
for  the  purchase  or  sale  of  cotton  for  future 
delivery,  nor  was  anything  said  of  commis- 
sions in  pleas  12  and  13,  so  that,  under  these 
pleas  and  the  undisputed  facts,  the  only 
questions  at  Issue  were  whether  A.  B.  Hoop- 
and  Currey  mutually  Intended  that  the 
contracts  to  he  negotiated  in  New  York 
should  be  wagers,  and.  If  so,  whether  plain- 
tiff's assignor  had  knowledge  of  that  fact 
As  tending  to  astablish  defendant's  c(mtui> 
tlon  In  respect  to  these  Issues,  he  was  per- 
mitted to  show  that  in  etlier  transactions  in- 
volving the  purchase  tn  future  delivray  of 
o)tton  and  ribs,  aomn  of  them  between  Hoo> 
er  and  Curr^,  otibers  between  Hooptf  and 
other  parties,  there  liad  never  been  any  ac* 
tnal  deUverlei^  and  that  settlements  had 


been  made  in  those  instances  by  the  payment 
of  differences  only.  To  these  rulings  excep- 
tions wwe  duly  reserved,  and  they  are  as- 
signed for  error.  Wh»  this  case  was  here 
on  a  former  appeal  (160  Ala.  870,  49  SonttL 
319,  136  Am.  St  Bep-  102).  It  waa  ruled  that 
in  determining  J.  F.  Hooper's  knowledge  ot 
the  nature  of  tbe  transactions  it  was  compe- 
tent to  show  similar  transactions  with  oth^s 
had  with  his  knowledge  and  consent  nnqaes- 
tlonably  the  validity  of  every  separate  trans- 
action is  to  be  determined  iQNm  its  own  facts. 
But  it  does  not  follow  that  the  admiSBibUity 
of  every  evidential  circumstance  must  be 
tested  bj  its  own  intrinsic  probative  force 
without  r^rd  to  its  rdatlon  with  other  evi- 
dttioe  in  tlie  case.  "It  Is  tbe  bearing,  not 
the  independait  force  of  the  particular  fact 
or  circumstance,  upon  which  its  rtievancy  de- 
pends." Nelms  V.  Stelner,  11£  Ala.  562,  22 
South.  4SQ.  It  is  to  be  observed,  also,  tbat 
the  former  pronounoem^  in  th^  case  liad 
nothing  to  do  with  the  mannw  of  proving 
the  intrinsic  ill ^lity  of  ocmtracts  tm  fatnre 
delivery,  but  touched  only  upon  the  method 
of  fastening  upon  the  principal  notloe  at  Ote 
iU^llty  of  contnuits  negotiated  by  his 
agent;  such  iUegalltr  being  assumed  In  the 
statement  It  related  to  the  relevancy  of  a 
course  of  dealing  between  xirindpal  and 
agent  as  going  to  show  the  agmt^s  gmesad 
auttiority,  and  tbe  primdpal's  knowledge  of 
what  his  sgent  had  dime  In  a  particular  caae. 
The  questluis  now  presmted,  both  1^  objee- 
tlons  to  evidence  and  by  charges  ee*1ng  to 
limit  the  field  in  which  such  evidence  Aoaia 
operate,  are  different  The  authorities  are 
in  conflict  as  to  whether  other  and  distinct 
transactions  between  tbe  same  parties  are 
admissible  upon  the  question  of  tbe  legaUty 
of  such  contracts  as  are  Involved  in  this 
suit  We  think  the  corre^  rule  Is  to  be 
found  stated  In  CrandeU  v.  White,  164  Mass. 
M,  41  N.  B.  204.  a  case  of  the  same  general 
charactw  as  this,  as  follows:  "It  is  a  g»eral 
rule  that  sq>arata  and  distinct  acts  uncon- 
nected with  tlune  in  suit  are  not  admissible 
for  the  purpose  of  raising  an  InftroHJe  tbat 
a  party  did  Uie  particular  things  which  be  la 
charged  with  doing.  But  we  think  in  this 
case  that  the  transactions  objected  to  wa« 
of  such  a  natture  and  '4rere  so  connected  with 
those  in  suit,  and  so  near  to  them  in  tliae, 
that  they  might  fairly  be  regarded  as  having 
some  tendency  to  show  that  the  defendant 
White  had  reasonable  cause  to  bellere  ttmt 
no  intoitton  existed  actually  to  perform  tbe 
contracts  which  form  the  basis  of  ttie  present 
suit"  But  It  is  held,  and  ivoperly  we  think, 
that  tlie  fact  that  a  party  has  oigi^ped  in 
gambling  transactkms  with  strangers  Is 
wholly  irrelevai^  Potts  v.  Dunlap,  lio 
177.  20  AtL  413.  Sudi  evidence^  in  genovl. 
"it  would  be  manifestly  unjust  to  admit, 
since  the  conduct  of  one  man  under  certain 
circumstances  or  towards  certain  Individuals, 
varying  as  it  will  necessarUy  do  acondlng 
to  the  motives  which  influence  him,  the  qual- 
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Ities  be  poneoes  and  bis  knowledge  of  tbe 
chancter  of  tiiose  wltb  whom  he  Is  dealing, 
can  nerw  afford  a  safe  crlterltm  bjr  which  to 
Judge  of  the  behavior  of  another  man  simi- 
larly attnatedt  or  of  the  same  man  toward 
other  persons."  l  Tayl.  Br.  aOth  Ed.)  i  317, 
quoted  In  Jones,  Er.  S  140.  All  the  conslder- 
atlona  wbidi  make  against  admlsslUIlty  of 
res  inter  alios  acts  obtain  here^  However, 
tbis  testimony  being  relevant  to  one  aqtect 
of  the  cuot  or  rather  to  one  Issue  InTolved 
In  the  ease,  as  was  held  on  the  former  ap- 
peal, It  was  properly  admitted.  [|]  Bat  In 
charge!  IS  and  16,  refused  by  the  conrt,  ap- 
pellant Bonght  to  limit  the  operation  and  ef- 
fect of  this  evidence  in  accordance  with  the 
Tlews  we  have  expressed  In  regard  to  Its 
relevancy.  That  was  tbe  approved  method 
of  reaching  tbe  end  desired,  and  In  refusing 
these  cfaarges  the  court  committed  error. 

[I]  It  has  long  bem  a  part  of  tiie  statute 
law  of  this  state  that  ''all  contracts,  founded 
In  vrtiole  or  In  part,  tm  a  gambling  otmsidera- 
tltm.  are  void.*'  Gode^  |  3S88.  Tbe  act  of 
March  7. 1807  (Acta.  p.  448  et  seq.;  Code,  91 
33^-8802,  $478-6478),  enumerates  and  de- 
clares void  certain  'Vntnre  contracts."  In- 
cluding contracts  tat  the  sale  of  cotton,  pro- 
Tides  criminal  panlshment  for  all  perstms 
who  become  parties  to  such  contracts,  and 
establlstaes  a  rule  of  evidence  fbr  controver- 
sies arising  out  of  such  contracts.  In  so  far 
as  the  act  of  1907  enumerates  those  contracts 
whifdi  shall  be  htid  void,  its  probable  f^tect, 
tt  not  its  purpose  was  to  withhold  the  law's 
denunciation  from  contracts  In  commodities 
not  enumerated.  In  so  far  as  It  declares 
void  the  enumerated  contracts,  it  re-enacts 
section  8888,  and  declares  again  the  law  as 
It  bad  been  declared  by  this  court  on  several 
occasions.  It  does  not  purport  to  effect,  nor 
could  it  effect  any  diange  In  the  substantive 
rights  of  the  parties  to  the  transactions  at 
Issue  which  were  had  before  the  statute  of 
1007.  It  was  in  terms  limited  to  take  effect 
from  tbe  beginning  of  the  year  1908.  This 
suit  was  commenced  In  1904  and  tried  in 
1910.  Tbe  substantive  rights  of  the  parties 
were  to  be  decided  according  to  the  law  as  it 
existed  wben  the  action  was  begun;  but  the 
general  princ^Ie  Is  that  statutory  altera- 
tions in  the  roles  and  methods  of  procedure, 
including  rules  of  evidence,  are  always  re- 
troapectlTe  unless  there  be  some  good  reason 
against  It  EndUch.  Interp.  Stat  H  282-286. 
"Statutes  which  relate  alone  to  the  remedy, 
without  creating,  enlai^lng, ,  or  destroying 
the  right  operate  generally  on  existing 
causes  of  action,  as  well  as  those  which  aft- 
erwards accrue."  Coosa  River  Co.  v.  Barclay, 
30  Ala.  120;  Tutwiler  v.  Tuskaloosa  Co.,  89 
Ala.  391,  7  South.  398.  There  is  no  vested 
r^ht  in  the  rules  of  evidence.  It  is  clear 
that  there  was  no  actual  delivery  of  cotton 
at  any  time,  and  that  "margins"  were  depos- 
ited off  secured.   The  rule  of  evidence  en- 


acted in  section  3361  of  the  Code  was  there- 
fore operative  In  the  case.  And  on  this  rule, 
in  connection  with  all  tbe  circumstances  In 
evidence,  it  was  for  the  Jury  to  say  whether 
A.  B.  Hooper  and  Currey  had  a  common  pur- 
pose that  there  should  be  no  deliveries  of 
cotton,  and.  If  so,  whether  plaintUTs  assign- 
or had  knowledge  of  that  fact 

We  have  considered  the  questions  raised. 
For  the  error  pointed  out  the  Judgment  is 
revttmed;  the  cause  Is  remanded. 

Beversed  and  remanded.  All  the  Justices 
concur,  eizcept  DOWDBUi,  O.  3^  not  sitting. 


BRANNAN  v.  HBNBT. 
(Sapreme  Court  of  Alabama.   Jan.  18.  191Z) 

1.  PCTBUC  IiANDS  ei»>-STATi™— OOHSII- 

TUTIOHALZTT.   

The  act  of  Febmary  12,  1879  (Acts  1878- 
79,  p.  198),  entitled  "An  act  to  regulate  sales 
of  iwamp  and  overflowM  lands,  and  validating 
purported  sales  of  such  land,"  Is  constituUonaL 
[Eld.  Note.— For  other  cases,  Bee  PubUc  Lands, 
Cent  Dig.  H  192-213;  Dec  Dig.  |  01.*] 

2.  SuTDTBs  (I  117*)— TiTim  or  Acts. 

Tbe  provision  giving  a  prima  fade  eviden- 
tial effect  to  documents,  recftlnc  the  deposit  of 
a  receipt  or  certificate  of  an  omcer  authorized 
to  receive  money  in  payment  for  swamp  lands, 
found  in  Act  AprU  4,  1911  (Acts  1911,  p.  192), 
entitled  "An  act  to  authorize  the  introduction 
in  evidence  of  documents  executed  prior  to  Feb. 
12,  1879,  purporting  to  convey  state  lands  and 
certified  copies  of  the  record  of  any  such  docu- 
ments wbich  have  been  recorded  for  as  much 
as  twenty  yean,"  does  not  reuder  tbe  act  in 
violation  of  Const.  1901,  {  45,  providing  that 
each  law  shall  contain  but  one  subject  which 
shall  be  clearly  expressed  In  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  IMg.  SS  158-167;  Dec.  Dig.  f  317.*] 

3.  CoKermmoNAL  Law  (}  191*)— Retbo- 
BPECTivE  Laws. 

Act  April  4,  1911  (Acts  1911,  p.  192),  au- 
thorising the  Introduction  in  evidence  of  docu- 
ments executed  prior  to  1879,  by  the  Gtovemor 
or  his  secretary,  purporting  to  convey  state 
lands,  but  ineffective  as  conveyances,  and  giving 
such  doeamenta  a  prima  fade  evidential  effect 
is  not  In  its  ap^cation  to  eases  arising  prior  to 
its  passage,  in  violation  of  Const  1901,  |  86,  pro- 
vidmg  that  after  suit  has  commenced,  the  Leg- 
islature shall  have  no  power  to  talte  away  sach 
cause  of  action  or  destroy  existing  defenses,  for, 
while  ex  post  facto  laws  are  prohibited,  the  rule 
is  otherwise  as  to  changes  in  tbe  rules  of  evi- 
dence wbich  pertain  only  to  the  remedy,  and 
not  to  tbe  right 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  %  534;  Dec.  Dig.  {  191.*] 

4.  OoNsnximonAii  Law  (|  186*)— Pown  of 
Lbgislatubb. 

The  Legislature  has  the  power  to  pass 
curative  acts  giving  effect  to  dntetlve  convey- 
ances of  public  lands. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  1%  643,  644;  Dec.  Dig.  S 
196.*] 

6.  E}VIDBHCK    (I    372*)— DOCUICKNTABT  Evi- 

OKNOB— AnCIKITT  DOCtTHniTTS. 

An  ancient  docoment  coming  from  proper 
custody  is  self-proving  and  admissible  without 
evidence  of  its  authenticity. 

[Ed.  Note.— BV>r  other  cases,  see  Evidence, 
Cent.  Dig.  II  161S-1627;  DecTblg.  i  872.*] 
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6.  nrn»NCK  a  10*)— JuDiciAi,  Nones. 

The  court  will  tak«  jadicial  notice  tliat 
tiiere  are  two  tracts  of  land  in  MoUle  count; 
whidi  answer  to  the  description  **N.  SL  ^  of 
section  38,  township  2,  range  4." 

[Ed.  Note.~For  other  cases,  see  Evid^ce, 
Cent.  Dig.  U  9-14;  Dea  Dig.  f  10.*] 

7.  Adtebbb  Possebsion  (%  80*)-<!olob  of  Ti- 
tle—Ambiguous  Dkbd. 

Where  one  holds  land  adveraely,  claiming 
nnderapaper  title,  which  Indifferently  describes 
the  land  claimed  or  other  land,  the  deed  wheth- 
er Uie  ambiguity  is  latent  or  oatent  ia  admissi- 
ble to  Bbow  c<uor  of  title,  tar  the  posseagion 
thereunder  should  put  the  true  owner  on  the 
inquiry. 

[Ed.  Note.— For  other  caies,  see  AdverM  Pos- 
session, Gent  Dig.  H  463-467;  Dec  Dig.  i 
80.»3 

8.  ADTEB8S   POSBESSION    H  06*)  —  HOanLTTT 
Oy  POSSBSBIOn— BVIDBNCK. 

Payment  of  taxes  upon  land,  in  connection 
with  visible  acts  of  ownership,  done  on  the 
premiseB,  is  evidence  to  show  claim  of  owners 
ship  and  the  extent  of  possession. 

[Ed.  Note.— For  other'cases.  see  Adverse  Pos- 
session, Cent.  Dig.  ||  530-532;   Dec  Dig.  { 

0.  Adtixse  PossESBion  (S  05*)  —  HOSnLITT 

or  Possession— EviDENcic. 

One  holding  land  adversely  may  prove  pay- 
ment of  taxes  without  producing  receipts;  the 
aabstandve  fact  of  payment  and  not  proof  of 
the  receipts  being  the  matter  sought  to  be 
shown  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Sf  530-532;  Dec  Dig.  g 
96.*] 

10.  ADTBBSE  POSBBSBIOn  (I  114*)— COXiOB  OF 

.  Title— EStect. 

Color  of  title  in  itself  is  not  evidence  of 
adverse  possession,  and  requires  evidence  of  vis- 
ible acts  of  ownership,  and  can  only  draw  and 
impart  to  a  whole  tract  of  land  the  same  claim 
and  character  of  possession  whidi  la  impressed 
on  it  by  actual  possession. 

[Ed.  Note. — For  other  caKes,  see  Adverse  Pos- 
session, Cent.  Dig.  |8  6B2-tl90;  Dec  Dig.  8 
114.*] 

11.  Advebbe  Possessioit  (S  88*)  —  Hostilitt 

OF  POSSESSIOn— PikTMBNT  OF  TAXES. 

Payment  of  taxes  on  land  being  only  evi- 
dence tending,  in  connection  with  other  mat- 
ters, to  show  adverse  possession,  cannot  alone 
establish  the  advene  holding. 

[Ed.  Note^For  other  oases,  see  Advene  Pos- 
session. Gent  Dig.  |i  609-611;  Dee.  Dig.  i 
88.*] 

12.  Advbbsb  Possession  (|  114*)— Dvidsroi 

^officienct, 

In  an  action  to  recover  land  claimed  ad- 
versely by  defendant,  evidence  held  insufficient 
to  show  defendant's  prescriptive  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  6S2-000;  Dec  Dig.  fi 
114.*] 

18.  Appeal  ahd  Ebbob  (S  1066*)— Review— 

Haruless  E>bbob. 

The  improper  exclusion  of  a  deed  offered 
by  defendant  to  show  his  color  of  title  was 
harmless,  where  the  evidence  of  adverse  posses- 
sion was  insufficient  to  establish  his  right  to 
any  part  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4187-4108;  Dec.  Dig.  I 

loee.*] 

Anderson  and  McClellan.  JJ.,  dissenting. 

Appeal  from  Circait  Court,  Mobile  County ; 
Sunnel  B.  Browne.  Judge. 


Actton  by  Mary  Henry  asalnst  Lewis  L 
Brannan.  From  a  Judgment  for  plaintiff 
defoidant  appeals.  Affirmed. 

See,  also,  142  Ala.  686^  89  Soutta.  92.  110 
Am.  St  Rep.  66. 

Rich  ft  Hamilton,  for  appellant  Ervin  ft 
McAleer,  for  appellee. 

SAYBE,  3.  [1]  In  this  case  the  appellee 
recovered  Judgment  against  the  appellant  in 
statutory  ejectmmt  for  a  quarter  section  of 
what  was  proved  to  have  been  swamp  and 
overflowed  lands  conveyed  by  the  government 
of  the  United  States  to  the  state  of  Alabama. 
Plaintiff  claimed  under  the  state.  Tbe  de- 
fendant relied  upon  title  acquired  by  an 
adverse  possession  for  10  years.  Plaintiff 
put  in  evidence  a  patent  purporting  to  have 
been  Issued  by  tbe  state  on  January  2, 18T2, 
to  Thomas  Henry,  wbo  is  described  therein 
as  assignee  of  W.  D.  Mann,  and  a  catlfled 
copy  of  the  probated  will  of  Thomas  H^ry 
devising  to  her  tbe  land  described  in  the 
declaration.  On  tbe  theory  perhaps  that  they 
were  private  acts,  plaintiff  also  offered  in 
evidence  tbe  act  of  February  12,  1879,  entitl- 
ed.  "An  act  to  further  relate  tbe  securing, 
preservation  and  sales  of  the  swamp  and 
overflowed  lands  of  tbe  state"  (Acts  1878-79, 
p.  106),  and  the  act  of  April  4,  1911.  entlUed. 
"An  act  to  anthorize  the  Introduction  In  evi- 
dence of  documents  executed  prior  to  Febru- 
ary 12,  1879,  by  the  Governor  In  person  or 
in  his  name  by  his  secretary,  purporting  to 
conv^  any  of  tbe  state's  lands,  bat  Ineffec- 
tive as  conveyances,  and  certified  copies  ot 
the  record  of  any  such  documents  whldi 
have  been  recorded  for  as  much  as  twenty 
years,  and  to  prescribe  tiie  probative  effect 
of  such  documents  and  ocqileB."  Qen.  Acts 
1911,  p.  192.  Appellant  holds  that  both  these 
acts  are  nnoonstltntlonal,  void,  and  of  no 
avail  to  plaintiff,  tbe  effect  of  whose  patent 
depended  upon  these  statutes,  the  first  con- 
firming prior  sales  of  swamp  and  overflowed 
lands  where  tbe  pnrdiase  money  had  been 
paid  to  persons  acting,  or  professing  to  act. 
for  the  state,  the  second  giving  evidential 
effect  to  patents  defectively  executed,  and 
which  recite  either  the  payment  of  the  pur- 
chase money  or  the  deposit  of  a  receipt  or 
certlflcate  of  the  officer  authorized  to  receive 
the  money  acknowledging  tSiat  payment  had 
heea  made. 

The  act  of  1879  had  full  discussion  by  able 
counsel  In  Jordan  v.  McLure  Lumber  Com- 
pany, 170  Ala.  289,  64  South.  415,  was  care- 
fully considered  by  the  entire  court,  and  was 
held  to  be  free  of  constitutional  objections 
such  as  are  now  urged  against  It  We  do 
not  see  that  any  good  purpose  conid  be  serv- 
ed by  reopening  the  discussion. 

[21  Several  faults  are  found  In  tbe  act  of 
1911  as  applicable  to  this  case.  For  one.  it 
is  said  that  the  title  of  tbe  act  gives  no  warn- 
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Ing  of  tbat  proTislon  vtaldi  gives  a  prima 
fiicle  erldentlal  effect  to  docamoits  wbicb 
recite  tbe  d^toslt  of  a  receipt  or  certificate 
of  the  officer  auth(»i»d  to  receive  tbe  money 
acknowledging  that  anch  payment  bad  been 
made,  ai  Is  tbe  case  In  tbe  patent  pot  In 
evidence  by  tbe  plaintiff.  Tbe  adamant 
seems  to  ctmoede  tbe  validity  of  so  mncb  of 
tbe  statate  as  gives  effect  to  docammta  par- 
porting  to  convey  lands  of  the  state  and  re* 
dtlng  payment  of  tbe  purchase  money;  at 
least,  it  says  notblng  to  tbe  coiUzary.  Bnt 
tt  Is  said  tbat  tbe  redfeal  of  a  reee^  or  eer* 
tlficate  of  payment  Is  notblng  more  tban  the 
recital  of  a  recital.  True;  bat  we  are  un* 
able  to  approve  the  Inference  drawn  by  ap- 
pellant If  tbe  title  of  tbe  act  had  under- 
taken to  catalogue  those  considerations  which 
conveyances  to  be  affected  should  recite,  had 
particularly  provided  tor  the  case  of  convey- 
ances reciting  payment,  and  had  omitted 
mention  of  the  case  of  those  reciting  mere 
receipts  or  certiflcates,  the  argument  would 
bold.  But  that  is  not  tbe  nature  of  the  title. 
It  is  comprehensively  broad,  and  foreshadows 
an  act  dwllng  with  documents  purporting  to 
convey  any  lands  of  the  state  without  re- 
gard to  tbe  character  of  the  recital  of  con- 
sideration to  be  found  In  such  documents, 
without  regard  Indeed  to  whether  there  is 
any  recital  of  tbe  sort  Section  46  of  the 
Ck>nstItntlon  1901,  to  which  the  appellant 
bere  refers,  has  been  much  discussed,  and  is 
well  understood.  Mere  generality  of  title 
does  not  invalidate  a  statute,  so  long  as  It 
fairly  and  reasonably  expresses  the  subject 
matter  of  tbe  act,  and  Is  not  made  a  cover 
for  legislation  Incongruous  In  Itself.  Toole  v. 
State,  170  Ala.  41,  54  South.  196;  State  v. 
Street  117  Ala.  203,  23  South.  807.  In  this 
case  the  title  of  tbe  act  is  not  unreasonably 
broad.  It  does  fairly  cover  the  provision  to 
which  tbe  appellant  objects,  and  contains  no 
misleading  catalogue.  The  act,  as  for  any- 
thing appearing  so  far,  is  valid. 

Tbe  last  cited  case  of  State  v.  Street  suffi- 
ciently demonstrates  the  defect  in  appellant's 
argument  that  the  act  contains  two  subject- 
mattera  because  It  provides,  not  only  for  the 
probative  effect  of  the  original  document,  but 
provides  for  tbe  Introduction  In  evidence  of 
certified  copies  where  the  original  bad  been 
recorded  for  as  much  as  twmty  years.  No 
reason  why  the  Legislature  ml^^t  not  In  one 
act  dispose  of  the  subject  of  tbe  patents  It 
bad  in  mind  by  giving  effect  to  them  as 
muniments  of  title  and  providing  means  of 
proving  them  can  balk  large  enough  to  re- 
quire extended  notice.  The  proposition  con- 
tended toT  In  tbe  argument  would  seriously 
embarrass  legislation  by  requiring  laws  to  be 
naxTOwly  and  excessively  restrictive  In  scope 
and  operation,  and  by  the  multiplication  of 
their  number,  without  avoiding  or  auppress* 
Ing  any  mlstddef  against  which  the  conatitu- 
tlonal  provlalon  is  directed. 

[3, 4]  But  this  salt  was  brought  some  four 


or  five  yean  before  the  paaaage  of  tbe  act 
of  1911,  and  on  thla  bet  appelant  bases  a 
contention  tbat  It  is  nnconatltatlonal  In  Its 
application  to  tbla  ease.  A  danae  of  aectkm 
95  of  tbe  Oonstttntlon  provides  that:  "After 
suit  baa  been  commenced  on  any  caoae  of 
action,  tbe  Legislature  sball  have  no  power 
to  take  away  each  caoae  of  action,  or  d«> 
Btroy  any  existing  defense  to  such  suit"  Re- 
trospective l^lslatlon  dealing  wltb  tbe  laws 
of  evidence  In  criminal  iffosecatiKms  and  ten- 
dwlng  a  conviction  more  eaay  than  It  would 
have  been  at  tbe  time  when  the  offense  was 
conunltted  la  ex  post  facto  and  prohibited; 
but  "tbe  rule  is  otherwise  as  to  changes  In 
the  rules  of  evidence  In  civil  cases.  These 
pertain  to  the  remedy,  and  form  no  part  of 
tbe  obligation  of  an  existing  contract  It 
is  a  plain  proposition,  free  from  all  doubt, 
tbat  no  one  possesses  a  vested  right  to  ex- 
isting rules  of  evidence.  In  dvll  causes  of 
action,  and  tbe  lawmaking  power  Is  at  lib- 
erty to  diange  them,  from  time  to  time, 
within  tile  broad  latitude  of  their  sound  dis- 
cretion." Goodlett  V.  Kelly,  74  Ala.  213; 
State  V.  Thomas,  144  Ala.  77,  40  South.  271, 
2  L.  B.  A  (N.  S.)  1011,  118  Am.  St.  Rep.  17, 
e  Ann.  Cas.  744.  And  tbe  general  principle 
is  that  statutory  alterations  In  rules  and 
methods  of  procedure,  Including  rules  of  evi- 
dence, are  always  retrospective  unless  there 
be  some  good  reason  against  it  BndUch, 
Interp.  Stat  H  282,  286.  "Statutes  which  re- 
late alone  to  the  remedy,  without  creating, 
enlarging,  or  destroying  the  right  operate 
generally  on  existing  causes  of  action,  as  well 
as  those  which  afterwards  accrue."  Coosa 
River  Oo.  V.  Barclay,  30  Ala.  120;  Tutwller  v. 
Tuskaloosa  Co.,  89  Ala.  S91,  7  South.  398 ;  Blr- 
mingham  Trust  &  Savings  Co.  v.  Currey,  57 
South.  962.  The  act  of  1911  In  form  provides 
a  rule  of  evidence.  By  the  act  of  1879  tbe 
patoit  of  1872  became  In  effect  a  transfer  of 
the  state's  original  and  undisputed  tltie  upon 
condition  that  the  purchase  money  had  been 
paid,  and,  under  the  act  of  1911,  It  became  In 
effect  a  deed  subject  to  be  defeated  by  proof 
that  the  purchase  money  had  not  been  paid. 
Both  statutes  are  curative  in  form  and  In 
effect  Curative  statutes  are  by  their  very 
uature  intended  to  act  upon  past  transac- 
tions, and  are  therefore  wholly  retrospective. 
Their  effect  la  the  absence  of  an  express 
provision  to  the  contrary,  and  saving  the 
vested  rights  of  innocent  tiilrd  parties,  is  to 
make  the  acts  to  which  they  relate  valid  ab 
Initio.  The  power  to  cure  past  transactions  de- 
fectively executed  Is  a  beneficent  power.  The 
last  dauae  of  sectlmi  96  of  tbe  Constitution 
does  not  abrogate  the  powar  of  the  Legisla- 
ture to  act  in  that  way.  It  iweserves  the  rights 
of  the  partlea  to  pending  cansea  as  they  exist- 
ed under  tbe  lav  at  tbe  time  of  tJie  passage 
of  an  act  bat  putanoreatcalntiqKm  tbe  pow- 
er of  ttie  LeglBlature  in  respect  to  the  regula- 
tion of  tbe  manner  in  which  tboae  rlgfata  may 
be  proved,  except  that  it  must  not,  ander  tbe 
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ffolae  of  regnlatbiK  Qie  presaatatlm  of  erl- 
Cmet,  ccmtrlTe  In  pendluK  mlts  to  take  amj 
a  cause  of  action  or  destroy  any  exIsUng  de* 
fiaut.  Tbe  act  of  ;L811  has  no  tohlMted 
effect  It  cannot  operate  to  impair  any  rigtA 
■defttidaat  thai  had  or  may  have  Since  ac- 
gabred.  As  to  canses  of  action  and  rlcbte  of 
■defoiM  It  leaves  parties  Just  where  they 
vere,  but  anna  than,  whether  plalntUEi  or 
defendants  with  means  of  proving  a  ftet 
about  wfakdi.  In  view  (tf  the  state's  repeated 
recognition  of  It,  them  onght  now  to  be  no 
donht  It  leaves  the  defendant  as  ftee  as  he 
«ver  was  to  prove  any  title  he  mar  have  ac- 
•qnired  at  any  time  or  In  any  way.  To  take 
cognizance  of  the  dlfficnltles  In  making  proof 
which,  as  it  happens  In  this  case,  the  statute 
shifts  from  the  i^alntUC  to  the  defendant- 
proof  which,  it  may  be  noted,  Aoem  not  affect 
•defendant's  title,  though  it  does  go  to  plain- 
tiff's title  In  its  bare  legal  aspect— for  the 
purpose  of  destroytog  the  statute,  would  be 
to  deny  the  right  of  the  Legislature  to  pass 
laws  affecting  the  rules  of  evidence.  That 
power  has  been  too  often  conceded  by  the 
courts  to  be  now  doiled,  and  doubtless  the 
diflBcuIty  of  proving  facts  has  in  the  great 
majority  of  cases  furnished  the  reason  why 
such  acts  have  been  passed.  So,  then,  oon- 
<»dlng  for  the  argument  that  at  the  time  of 
the  passage  of  the  act  of  1911  the  defendant 
"by  virtue  of  section  90  of  the  Constitution 
bad  a  vested  right  In  that  rule  of  law  which 
permitted  him  to  defeat  plalnUfTs  action  by 
showing,  an  outstanding  title  In  the  state, 
and  thereby  conceding  also  that  the  stato 
might  not  hare  made  its  a<±now!edgm^t  of 
<he  receipt  of  the  pnrcbase  money  for  this 
land  conclusive  as  to  all  the  world,  Instead 
of  prima  fade  only,  we  concldde  that  the 
acta  of  1879  and  1911  were  not  In  excess  of 
le^slatlve  powdr,  and  that  the  objections  to 
those  acte  and  the  plaintiff's  patent  were 
properly  overruled. 

[n  The  patent  purported  to  be  an  ancient 
document;  came  from  the  proper  custody,  and 
was  tree  of  drcnmstancee  casting  suspicion 
npon  its  -  genninmesB.  midor  these  condl- 
tlona,  it  was  self-proving,  and  needed  no  fur^ 
thw  evidence  of  its  anthentieity  (Jordan  v. 
McLare  Lnmber  Oo^  supra),  or  Its  date 
(Brown  V.  Nelson,  184  Ala.  897,  SI  South. 
seOi.  It  was  properly  admitted  in  evidence. 

[1, 7]  Defendant  testified  that  he  had, 
with  intermissions — ^Intermissions  ot  wlilcb 
we  will  speak  more  in  detail  hereafter— 
Deen  In  possession  of  the  land  in  contro- 
reny  since  1880^  and  In  nmnectlon  with 
this  testimony  ha  offered  In  evidence  what 
purported  to  be  a  tax  deed  made  to  blm 
by  Cyrus  D.  Hogne,  auditor,  on  April  8, 
1S80,  conveying  the  N.  B.  ^  of  section  86. 
tewndilp  2t  range  4,  lying  and  being  sltiute 
In  Mobile  comity,  Ala.  The  deed  was  not 
offered  as  a  muniment  of  tlUe^  but  the  of- 
fer was  expressly  limited  to  the  puipose 
of  showing  color  of  titla    The  court  sus- 


tained plalutlfrs  objection  to  this  deed,  and 
this  ruling  was  objected  to,  and  Is  assigned 
for  error.  TUa  same  qnestlai  was  rais- 
ed-in  this  case  on  a  former  aweaL  1-42 
Ala.  698,  39  South.  92,  UO  Am.  St  Bflfk  55. 
As  then  stated,  the  court  Judicially  knows 
ttut  there  are  two  tracto  oi  land  in  Ifobile 
county  answMdng  to  the  description  In  the 
auditor's  deed.  But  tiie  court  conceding, 
grudgingly  it  seems,  that  this  description 
constituted  a  patent  smblgulty  which  m- 
dered  the  conveyance  void  for  nncwtalnty 
and  unavailable  as  color  of  title,  as  seems 
to  have  been  held  also  In  the  latn  case  of 
Henry  r.  FroUchsteln,  149  Ala.  887,  43 
Sonth.  126,  fonnd  reUef  tnm  the  situation 
having  reoonrso  to  a  recital  of  the  deed 
to  the  effect  that  the  Isnd  so  dewaibed  bad 
been  advertised  and  sold  in  1881  for  taxes 
due  from  Bf.  D.  lAann,  the  owoet  of  aald 
land,  holding  that  this  refSroioe  to  the 
ownership  ijt  the  land  wonld  anthorlae  a 
resort  to  competnt  parol  evidence  In  aid 
of  the  desctlptioii,  and  that,  thercfwe,  tfio 
deed  sbonld  have  been  admitted  tat  the  pur- 
pose of  showing  color  of  title.  The  ooort 
mmdnded:  'TDie  defmdant  shonldi  nnder 
the  rule  above  declared,  have  been  pomtt- 
ted  to  show  that  he  purchased  the  land 
and  paid  for  It,  and  that  he  was  rfaiiwim 
under  the  purchase.  This  does  not  mean 
that  the  deed  would  have  been  admissible 
In  evidence  without  proof  allnnde  aiding 
the  description."  The  court  bdow  aeons 
to  have  undwstood  this  to  mean  that.  In 
orda  to  get  the  deed  btfore  the  Joxy  na 
color  of  title.  It  was  necessary  that  there 
should  be  some  evidence  that  Mann  owned 
the  land.  There  was  no  such  evidence, 
and  the  court  excluded  the  deed.  Aj/tftl- 
lant  understands  that  evidence  that  he  had 
taken  possession  under  the  patent  of  land  an- 
swering Ite  description  was  enough  to  Iden- 
tify the  land  and  render  the  pa  tout  avail- 
able for  color  ot  title.  He  relies  upon  Bar- 
ron V.  Barron,  122  Ala.  194,  2S  South.  55. 
and  the  cases  Qun  dted.  In  that  ease  the 
conveyance  described  the  land  as  "the  east 
half  of  tile  southwest  fourth  of  section 
thirteen,  township  thirteen,  range  four  east," 
wlttiout  giving  state  or  county,  or  saying 
whetiier  the  land  lay  east  of  St.  Stephens 
or  HuntSTlIle  meridian.  It  was  bdd  com- 
petent by  parol  evideoce  to  Identity  the 
land,  and  thua  suwly  the  defldeney  In  de- 
scription In  the  mortgage.  We  think  our 
cases.  In  connection  with  the  theory  un- 
derlying the  doctrine  of  color  of  title,  lead 
to  the  conclusion  that,  where  one  holds 
land  adversdy  claiming  under  a  paptt  title 
which  describes  Indifferently  the  tract  held 
and  anottier,  whether  the  ambiguity  be 
latoat  or  patent,  and  though  the  papw  title 
be  void  for  othat  reaaons,  possession  so 
held  pute  the  true  owner  m  InQulry  which. 
It  must  be  presumed,  will  disdose  tt»  char- 
acter and  territorial  extent  of  the  adverse 
dalm.   See  Crowdor  t.  T.  0. 1.  Go.,  182  Ala. 
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151.  60  Bona.  230,  1S6  Am.  St  Bap.  17,  and 
cases  there  cited. 

[4,  fl]  Defendant  diould  bare  been  allowed 
to  prove  payment  of  taxes  from  1890  to  the 
time  tbe  aidt  was  brought  Payment  ct 
taxes,  In  connection  vltb  visible  acti  of  own- 
enbip  done  upon  tfio  iwemlses,  Is  evidence 
toLdlng  to  Ahow  claim  of  ownership  and 
extent  of  possession.  Bancnm  George, 
6S  Ala.  2BB;  Grem  Jordan,  8S  Ala.  221, 
3  Soath.  013,  8  Am.  St  Bep.  711;  Knight 
V.  Hunter,  1B6  Ala.  238,  46  South.  23S.  And 
this,  aotirlthstandlng  defentof s  failnre  to 
prodDoe  receipts,  effort  was  not  to 

prove  the  contents  ot  zeo^»ts  that  may 
have  been  givoi,  bat  to  prove  the  snbetan- 
tlve  fact  of  payment  8  Wig.  Bv.  |  1246; 
Johnscoi  V.  Ommlngham,  1  Ala.  2ffi;  Bank 
Y.  Boriand,  6  Ala.  S81;  VMcher  t.  Bll^, 
leo  Ala.  488,  08  Booth.  SIOL 

Bob  ttie  errors  Indicated  did  no 
barm  to  the  defendant  The  Vmoxj  of  this 
ooarfs  decisions  heretofore  has  been  that 
color  of  tlUe  Is  not  of  Its^  evidence  of 
adverse  possesaton,  and  tbat  It)  reqnires  as 
much  evldoice  of  visible  ads  of  ownership 
exerctaed  on  the  premises  to  prove  an  ad- 
verse holding  with  color  as  without  It  "It 
can  only  draw  and  Impart  to  tbe  whole  tbe 
same  dalm  and  character  of  poBseeslon 
which  Is  impressed  npon  tjhe  part  by  actual 
possession."  Growder'a  Case,  snpnu  Tbe 
payment  of  taxes  also  is  evidential  in  the 
way  Indicated  above;  but  standing  alone, 
it  can  avail  nothing.  Assnmlng,  then,  that 
defendant  proved  color  of  title  and  the  pay- 
ment of  taxes,  both  covering  the  entire  pe- 
riod from  1890  to  1907,  when  this  suit  was 
brought  It  appears  upon  an  analysis  of  the 
evidence  that  during  the  Interval  between 
1894,  In  which  year  defendant  ceased  to 
cut  timber  from  the  land,  and  the  small 
bouse  and  the  fence  around  the  ox  lot  which 
be  had  built  disappeared,  and  the  year  1900 
when  tbe  trees  were  boxed  for  turpentioe 
and  cross-tlea  were  cut,  plaintiff  went  upon 
tbe  land  on  two  occasions  only.  Upon  those 
occasions  be  went  for  timber  for  axe  han- 
dles and  wagon  spokes.  At  another  place 
defendant  testifies  that  he  and  his  brother 
cat  firewood  at  times,  but  hauled  nothing 
from  tbe  land.  The  only  other  purpose  to 
which  the  land  was  put  during  this  Inter- 
val of  six  years  was  that  defendant's  cat- 
tle grazed  on  It  being  turned  out  at  the 
house,  which  we  take  to  mean  defendant's 
dwelling  In  the  neighborhood,  but  not  on 
tbe  land.  The  neighbors'  cattle  also  grazed 
ther&  Sheep  were  turned  into  tbe  woods 
and  stayed  there,  because,  as  plaintiff  states, 
they  would  not  cross  the  water,  meaning 
by  water  a  slough  which  defined  the  tract 
on  one  side.  We  know  that  the  grazing 
of  cattle  on  unlnclosed  land  slgnlflee  noth- 
ing, and  that  the  occasional  gathering  of 
firewood  amounts  to  hardly  anything  more. 
Nor  did  the  cnmulatlve    ect  of  all  the  facts 


warrant  the  Inference  of  any  open,  notc^- 
0118,  and  hostile  possession  tox  sny  continn- 
oos  period  of  10  years.  Whatever  may  have 
been  tbe  character  and  effect  of  the  pos- 
session shown  by  the  defendant  during  the 
period  from  1880  to  1884,  and  however 
much  It  may  belong  to  tlie  Jury  to  say  what 
effect  shall  be  given  In  tbe  ordinary  case 
to  mere  short-lived  Intermissions  In  the 
physical  demonstration  on  the  pranlses  of 
a  hostile  dalm,  vre  are  ct  tbo  opinion  In 
this  case  that  afljer  according  to  defend- 
ant's evidence  the  ntoiost  probative  force 
It  was  entitled  to  receive  under  Uie  rules 
ot  evidence,  the  Acts  shown  In  respect  to 
the  possession  of  this  land  during  the  m- 
tarval  of  six  years  show  a  serious  brealc 
la  the  continuity  of  possession  fatal  to  tbe 
asnKUanrs  dalm  of  tUOe.  There  Is  no  dls- 
pnt*  lUMmt  the  principles  of  law  obtaining 
In  audi  cases.  They  are  of  famlliax  and 
oft-repeated  statement  It  may  be  conceded, 
bowevu,  that  oar  cases  have  shown  some 
diversity  of  oplnkm  as  to  th^  application 
to  the  facts  of  cases  as  they  have  arlsoi. 
We  have  considered  tbe  evidence  In  this 
case  In  all  its  bearings,  and  are  of  opin- 
ion that  tbe  tects  testlfled  to  on  b^alf  of 
Ijbe  appellant  whatever  they  may  be  hdd 
to  show  In  respect  of  bis  Intention  to  claim 
ownership  during  the  period  of  six  years, 
or  thereabouts,  they  tall  to  show  that  con- 
tinuity of  possession  without  which  mere 
intention  amount  to  nothing.  Tb^  show 
at  most  only  occasional  disjointed  acts  of 
possession  affording  In  our  Ju^ment  no 
sufficient  basis  for  a  verdict  which  would 
divest)  tbe  true  owna  of  his  title.  Tbe  trial 
court  might  well  have  given  the  general  af- 
firmative diarge  for  plaintiff,  since  the  bur- 
den of  proving  title  by  adverse  possession 
was  upon  the  defendant  This  conclusion 
eliminates  all  question  as  to  rulings  as- 
signed for  error,  other  than  those  we  have 
noticed,  and  the  Judgment  will  be  affirmed. 

Affirmed.  All  the  Justices  concur  except 
DOWDELL,  0.  3.,  not  sitting,  and  ANDER- 
SON and  McOLELLAN,  J.,  dissenting. 

McCLELLAX,  J.  The  aunouncement  la 
the  opinion  of  the  court;  that  the  conjoint 
effect  of  the  acts  of  1879  and  of  1911,-  upon 
the  patent  from  the  state,  was  that  "it 
became  In  effect  a  deed  subject  to  be  de- 
feated by  proof  that  tbe  purchase  mone/ 
had  not  been  paid,"  was  not,  as  appears 
from  the  feature  of  the  opinion  treating 
these  acts,  intended  tfl  affirm  that  these 
acts  operated  upon  the  Instrument  or  title 
in  any  direct,  immediate  sense,  or  that  they 
(act^),  together  or  alone,  changed  the  con- 
dition precedent  of  the  act  of  1879  to  a 
condition  subsequent  in  respect  of  the  pay- 
ment of  the  purchase  money.  The  sum 
of  this  announcement  Is  that  the  general 
result  wrought  by  these  acts  was  to  impose 
the  perhaps  difficult  task  of  refuting  the 
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prima  fade  evidence  of  compliance  wltb 
tfbe  condition  of  previoas  payment  fixed  In 
the  act  of  1879  upon  him  whose  asserted 
right  rests  for  vindication  or  enforcement 
npon  the  noncompliance  by  the  patent  hold- 
er with  the  condition  of  prevlona  payment 
of  tjhe  purchase  mon^.  Such  must,  of 
course,  be  the  meaning  of  the  Quoted  an- 
nouncement; for  otherwise  the  ruling,  in 
which  the  writer  concurs,  tliat  that  act 
(1911)  only  established  rules  of  evldeice 
would  be  necessarily  departed  from,  and 
thereby  leave  the  decision  wltb  Inconslatat 
conclusions  pronounced. 

The  act  of  1911,  when  considered  In  con- 
nection with  that  of  1879,  does  not  change 
the  burden  of  proof  from  where  it  was 
under  the  act  of  1879;  but,  and  at  most,  it 
aids,  arms,  the  patentee  and  his  successors 
in  right  wltb  means  to  meet  bis  obligation 
to  show  prima  fade  that  his  purchase  was 
within  the  benefit  of  the  act  of  1879. 

2.  The  court  below  having  erred,  as  tibis 
court  holds.  In  excluding  the  testimony  of 
defendant  that  he  had  i>aid  taxes  on  the 
land  continuously  for  21  years,  beginning 
In  1890,  and  also  In  excluding  the  auditor's 
deed  to  defendant,  as  color  of  title  under 
which  defendant  entered  the  possession  In 
1890— in  both  of  which  rulings  the  writer 
concurs — the  writer  Is  of  the  opinion  that 
a  reversal  for  these  errors  should  enter. 
This  resultt  cannot,  it  seems  to  the  writer, 
be  soundly  avoided  by  tbe  further  finding 
that  the  affirmative  charge  upon  the  issue 
of  adverse  possession  was  plaintiffs  du& 
If  it  would  not  too  greatly  lengthen  this 
opinion  at  tjhis  time,  I  should  set  out  the  de- 
fendant's testimony,  by  which,  in  my  Judg- 
ment, the  matter  was  clearly  made  a  Jury 
guestloD.  At  a  future  and  more  convenient 
time  this  testimony  will  be  fully  stated,  if 
not  its  material  substance  quoted. 

In  my  opinion  tbe  Judgment  should  be  re- 
versed. 


LBATH  V.  COBIA  et  aL 
(Supreme  Court  of  Alabama.    Feb.  6,  1012.) 

1.  Appeai.  and  Ebrob  {{  852*)— Review. 

BeaideB  a  plea  "since  the  laat  continQ- 
ance,"  *'not  gailty"  is  the  only  proper  plea  in 
ejectment,  so  that  where  a  case  was  tried  and 
a  verdict  for  defendant  rendered  on  that  plea, 
the  action  of  the  court  on  motion  to  strike  and 
demnrrefB  to  special  pleas  will  not  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  8402;  Dec.  Dig.  |  852.*] 

2.  EuiRENT  Domain  (|  242*)— Pbooeedihob 

— COLLATEBAL  ATTACK— EJECTMENT. 

That  a  petition  for  eoDdemnation  of  land 
was  addressed  to  the  judge  of  probate,  instead 
ot  to  the  probate  court,  as  required  by  Code 
1907,  I  8880,  cannot  be  asserted  in  ejectment 
to  affect  the  validity  of  the  title  of  the  defend- 
ant who  daims  thereunder. 

[Bd.  Note.— For  other  eases,  see  Eminent 
Domain,  Gent  Dig.  I  626;  Dec.  Dig.  {  242.*] 


3.  ^nwawT  DoHAnr  (|  191*)— Pbocebdzhgs 

— PBTmOR. 

A  petition  for  condemnation,  which  prays 
that  "a  writ  issue  from  vonr  honorable  court 
of  probate,"  etc,  that  "sammons  may  issue 
from  your  honor's  court  of  probate,"  etc,  and 
requiring  that  the  inqnest  be  returned  to 
'^our  honor's  court  of  probate,"  sufficiently 
shows  that  the  proceeding  is  in  the  probate 
court,  and  is  snfficient,  under  Code  1907,  i 
3889,  wMch  requires  that  the  petition  b«  ad- 
dressed to  the  probate  court 

[Ed.  Note.^For  other  cases,  see  Eminent 
I^omain,  Cent  Dig.  i|  509-618;  Dec  Die  I 

4.  Bhinknt  Domain  (S  242*)— Coluteraz, 
Atta  ck— Ejectment. 

While,  in  condemnation  proceedinga,  the 

fietition  must  state  ths  Jurisdictioual  facts,  de- 
ects  which  would  be  fatal  on  demurrer  or 
other  direct  attack  on  the  petition  are  not 
fatal  when  collaterally  attacked,  where  the  pre- 
sumption of  regularity  obtains,  so  that  though 
such  a  petition  does  not  mention  the  sge  and 
residence  of  tbe  party  owning  land  sought  to 
be  condemned,  where  It  appears  Uiat  summons 
was  served  on  him,  and  his  own  testimony 
showed  that  he  was  over  21  years  of  age,  tha 
final  decree  showing  that  the  amount  of  con- 
demnation money  was  paid,  the  proceedings 
are  sufficient  as  against  attack  In  ejectment 
against  one  claiming  under  the  condemnatioii. 

[Ed.  Note.— For  other  cases,  see  Emiiieat 
Domain.  Gent  Dig.  (  626;  Dec  Dig.  1  242.*] 

6.  JUDOMENT  (I  287*)- ENTBT. 

The  records  of  courts  import  ahsolnte 
verity  and  cannot  be  contradicted  by  parol,  so 
that,  in  ejectment  parol  testimony  ttut  a  de- 
cree of  condemnation,  under  which  the  defend- 
ant claimed,  was  written  on  the  record  by  the 
judge  before  whom  the  proceedings  were  liad, 
upon  the  misplacement  of  tbe  final  decree,  aft- 
er the  expiration  of  tils  term  of  office,  is  in- 
admissible, where  tbe  record  on  its  face  shows 
that  tbe  decree  was  rendered  and  entered  with- 
in the  time  prescribed  and  on  a  date  during  tbe 
term  of  tbe  judge. 

[Ed.  Note^For  other  cases,  see  Judgment, 
Gent  Dig.  H  567.  668;  Dec  Dig.  |  2S7.*] 

6.  Eminent  Domain  (S  191*)— Pbocebdzngs 
—Raising  a  Dam— Petition. 

Under  Code  1907,  {  3904,  which  aathor- 
ized  a  proceeding  to  raise  a  dam  only  where  a 
previous  dam  has  been  "erected  under  this 
artide,"  one  who  bad  commenced  the  erection 
of  a  dam  without  authority  of  law  coold  only 
proceed  to  raise  it  as  though  he  had  no  dam. 
and  that  bis  petition  was  "to  establish  a  dam** 
would  not  render  the  condemnatioa  proceed- 
ings void. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Gent  Pig.  H  609-lil8i  Dec  Dig.  i 
191.*] 

7.  Bnonum  (|  49*)— Sebtics  or  Pbooxss— 

NoTzox  to  Landlobd. 

Under  Code  1907.  f  3840,  whidh  provides 
that  npon  service  of  a  landlord  with  a  copy  of 
the  summons  and  complaint  against  his  tenant 
20  days  before  tbe  commenoement  of  an  nction 
of  ejectment,  the  action  shall  proceed  against 
him  as  though  he  bad  come  in  and  had  tiimself 
made  a  party  as  provided  in  section  3M4. 
which  authorizes  a  landlord  to  be  made  a  party 
on  motion  of  the  tenant  or  upon  his  own  ap* 
plication,  tbe  landlord  simply  becomes  a  party, 
but  not  the  sole  party  to  tbe  suit,  so  that, 
though  a  tenant  suggested  his  landlord  as  a 
party,  the  tenant  remained  a  party,  and  where 
the  landlord,  during  the  pendency  oi  the  suit. 
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«onT«r*d  fh«  stemlsM  to  him,  be  could  Btlll 
4*f  end  onder  tne  title  cranted. 

[SkL  Note^For  other  oaaes,  see  BJectment, 
Cent  Dig,  1 144;  Dec.  Dig.  I  49*] 

Appeal  from  Gbcnlt  Gonrt,  Cherokee 
Cktnnty;  W.  W.  Harmlaon,  Judge. 

EJeetmrait  1^  B.  Ijeath  against  Dngene 
Cobla  and  others.  From  a  judgment  tor  de- 
fendants, plaintiff  appeals.  Affirmed. 

Bnmett,  Hood  &  Murphre^  for  appellant 
Hugh  Beed  and  James  Foncbfi  Matthews^  tor 
appellees. 

SIMPSON,  J.  This  is  a  statutory  action  of 
ejectment,  by  the  appellant  for  Che  recor- 
ex7  of  one  acre  of  land  described  in  the 
pleading.  Other  lands  and  interests  were 
orijfinally  mentioned,  but  were  elmJnated 
by  disclaimer,  and  while  the  defendant  set 
ap  an  easement,  ttiat  was  abandoned,  and 
the  Terdict  was  tot  the  defendant  for  the 
one  acre  of  land  mHj,  and  that  alone  will 
be  considered. 

[1]  It  Is  unnecessary  to  consider  the  ac- 
tion of  the  court  on  motion  to  strike  and 
on  demurrers  to  special  pleas,  as  this  court 
bas  frequently  decided,  that,  besides  a  plea 
since  last  ctmtlnuance,  the  plea  of  **aot 
KDllty"  is  the  (Hily  proper  plea  In  an  action  of 
ejectment;  and  this  case  ires  tried  and  the 
verdict  rendwed  on  that  plea.  Tadebon- 
coeur  V.  Hannon.  159  Ala.  617,  49  South. 
292;  Edlnbun[h<Amerlcan  Land  Mortgage 
Co.  T.  Canterbury,  169  Ala.  444,  S3  South. 
828;  Etowah  Mining  Co.  r.  Doe  ei.  dem. 
Carlisle,  127  Ala.  668,  069,  29  South.  7;  Webb 
et  al.  T.  R^nolds,  139  Ala.  898,  36  South.  15. 

The  defendant  set  up  title  to  the  one  acre 
of  land  under  certain  ivoceedtngs  in  the 
probate  court  in  1904,  for  the  condemnation 
of  said  one  acre  for  the  purpose  of  enabling 
blm  to  build  a  dam,  for  a  public  gristmill 
on  the  opposite  bank  of  the  Ghattot^  rirer. 

[23  In  this  collateral  proceeding  It  does 
not  affect  the  ralldl^  of  the  condemnation 
proceedings  that  the  petition  for  condemna- 
tion was  addressed  to  the  Judge  of  pro- 
bate. In  place  of  to  the  inrobate  court  as 
required  by  section  8889  of  the  Code  of  1007. 

[91  The  petition  prays  that  "a  writ  Is- 
sne  from  your  honorable  court  of  probate," 
etc.,  that  '^nuncou  may  Issue  ftom  yonr 
bonor's  court  of  probate^*'  etc..  requlili^  the 
Inqnest  to  ^  r^nmed  to  "your  bonor's  court 
of  iffobate,"  showing  that  the  proceeding 
was  In  the  iffobate  court 

[4]  Nor  is  It  material  that  the  petition 
does  not  mention  the  age  and  the  residence 
of  Leath,  the  party  who  owned  the  one  acre 
of  land  on  the  oppwlte  side  ot  the  rlTa>, 
as  It  imiys  that  summons  be  served  an  him; 
the  further  proceeding  shows  that  summfms 
was  serred  on  him,  his  own  testimony 
shows  that  he  was  over  21  years  of  age,  and 
the  final  decree  shows  that  the  amount  of 
condemnation  money  was  paid. 

It  is  true  that,  In  proceedings  of  this 


kind,  the  petition  must  state  the  Jurisdic- 
tional facts,  and  irtken  that  Is  the  case,  the 
court  acqubres  Jurisdiction,  but  there  are 
many  d^bcts  which  would  be  fatal  on  de- 
murrer, or  aome  direct  proceeding,  yet  are 
not  fiital  in  a  collateral  jwoceedlng.  In 
which  the  presumption  of  regularity  Is  re- 
versed. 2  Mayf.  Dig.  pu  946,  |  205;  Id.  p. 
947,  1  m 

The  act  of  1822  (Laws  1822,  p.  56)  requir- 
ed petitiuu  fbr  sale  of  real  eatate  to  state 
the  names  of  the  heirs,  and  *Vhlch  are  of 
age,  which  are  Infants  or  femes  covert," 
yet,  in  a  case  where  the  petition  failed  to 
state  which  of  the  heirs  were  of  fall  age, 
this  court  held  that  to  be  a  more  irregular- 
ity and  not  jnrlsdIctlonaL  Field's  Heirs  v. 
Qoldsby.  28  Ala.  218.  221.  22%  224,  225. 
65  Am.  Dea  841. 

Under  the  Code  of  1802, 1  1706^  where  the 
petitioner  merely  expressed  his  opinion,  in 
place  of  stating  the  fiicts  as  required  by  the 
statute,  and  gave  a  description  of  the  land 
which  would  have  been  held,  bad  aa  a  matter 
of  pleading,  this  court  held  that  on  collater- 
al attadc  tJhe  defects  were  immaterial,  and 
Oqpeaking  through  Bri<±ell,  J.)  said:  "As 
a  matter  of  pleading  these  avermoits  are 
whoUy  insufficient  ■  *  *  If  the  suffi- 
ciency of  the  petltlcm  had  been  put  in  issue 
by  demurrer,  or  assailed  on  error,  Ju^pnent 
against  it  most  have  been  pronounced.  Then, 
as  bas  been  said  by  this  court  all  In^d- 
menta  would  have  been  indnl^d  against  the 
pleadw.  When  the  proraedlngs  npen  Into 
a  decree,  and  are  collaterally  assailed,  and 
rights  of  property  have  attached,  the  rule 
Is  changed,  and  every  reasonable  intend- 
ment la  made  In  favor  of  the  validity  of  the 
decree."  Also,  that  **an  amaidable  defect  of 
this  charactw,  we  cannot  believe,  will  ever 
Justify  a  Boitenee  of  nnlU^  against  Judicial 
proceedings,  when  ooUatoally  assailed." 
Wright's  V.  Ware^  DO  Ala.  549^  557, 

508. 

In  a  later  caa^  where  the  allegatlcms  of 
the  petition  were  not  In  the  exact  language 
of  the  statute,  this  court  (speaking  through 
Manning,  J.)  said:  "Public  policy  requires 
that  all  reasonable  presumptions  should  be 
made  in  support  of  such  sales,"  and,  "if  a 
different  rule  prevailed,  porchaserB  would  be 
timid  and  estates  consequently  be  sold  at 
diminished  value."  And  further,  after  stot- 
Ing  the  rule  as  to  presumptions,  "we  should 
understand  the  petition  as  It  is  reasonable  to 
infer  that  tlW  party  who  made  It  and  the 
Judge  who  acted  upon  it  did  nndrastand  It, 
and  not  as  they  were  bound  to  understand 
It"  and  tSkea  quoted  fKOn  WrigU's  Case, 
supra.  Bibb  t.  Blip's  Home,  61  Ala.  220, 
S80,  381. 

These  cases  are  quoted  in  a  snbseqnent 
case,  where  the  petition  alleged  merely  that 
G.  and  N.  owned  the  "ranalnlng  undivided 
one-half  Intwest"  in  the  land,  without  stat- 
ing what  part  each  owned,  and  It  is  stated 
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Otat  tbough  the  petition  would  have  been 
Insufficient  on  demurrer,  yet  on  collateral 
attack  it  Is  otherwise.  Whitlow  t.  Echola, 
78  Ala.  206. 

In  a  case  where  the  petition  failed  to 
state  the  retMenoM  of  the  persona  interest- 
ed In  the  property,  this  court  said  that 
"tills  would,  no  doubt,  be  a  good  ground  of 
demurrer  to  the  petition,  and  rerersible  a- 
ror,  on  direct  aasaUment  by  appeaL  ^r- 
haps  it  might  be  regarded  as  Jurisdictional 
If  th^e  was  no  appearance  of  the  defend- 
ants In  the  court  below,  but  this  we  do  not 
positively  decide,"  and  held  that  the  defect 
was  not  arallable  on  collateral  attack.  Ifor* 
gan  T.  Famed,  88  Ala.  867,  368-870,  ft  Booth. 
708. 

In  the  case  now  under  consideration, 
the  parties  and  the  coort  evidently  un- 
derstood the  failure  to  state  whether  Leath 
was  a  minor  (as  erery  one  would),  to  mean 
that  he  was  over  twenty-one,  and  the  evi- 
dence shows  that  he  was.  They  also  under- 
stood the  request  to  have  the  citation  serv- 
ed on  him  to  mean  that  he  was  in  the  coun- 
ty, and  It  was  in  fiict  served  on  htm,  ac- 
cording to  the  record,  and  the  decree  shows 
that  the  condemnation  money  was  paid. 

Under  these  facts.  It  would  seem  to  be  the 
merest  quibbling  on  words  to  hold  that  the 
court  did  not  acquire  jorlsdiction  In  this 
case  because  the  age  and  residence  were  not 
stated  In  the  petition. 

[5]  The  next  insistence  of  the  appelant 
is  that  the  court  should  have  received  parol 
testimony  to  the  effect  that  the  proceedings 
were  had  in  the  probate  court  during  the 
■incumbency  of  Judge  Appleton,  that  he 
readied  the  final  decree  in  writing,  and 
as  it  was  misplaced,  wrote  the  decree  on 
the  record,  after  the  termination  of  his 
term  of  office.  The  record  shows  that  the 
decree  was  rendered  and  entered  within 
the  time  prescribed  by  law,  and  on  a  date 
during  the  term  of  Judge  Appleton. 

It  to  one  of  the  principles  of  our  law  that 
the  records  of  our  courts  must  Import  ab- 
solute verity  and  cannot  be  contradicted  by 
parol  proof.  23  Gya  856;  1  Bla4^  on  Judg- 
ments (2d  Ed.)  I  245,  p.  364;  Id.  {  246.  p. 
868;  Id.  I  276,  pp.  421-423;  Id.  |  287,  p. 
430.  See  2  Black  on  Judgments  (2d  Bd.)  | 
522,  p,  786;  Deslonde  &  James  v.  Darrlng- 
ton's  Heirs,  20  Ala.  03,  06;  Whitlow  t.  Bc- 
hols,  78  Ala.  210;  Wilkinson  et  al.  T.  Leh- 
man-Durr  Co.,  160  Ala.  464-468,  43  South. 
867,  124  Am.  8t  Rep.  75;  Logan  v.  Central 
L  &  a  Co^  138  Ala.  548,  555.  36  South.  728; 
Ferguson  t.  Kumler,  26  Minn.  184,  187; 
Walker  t.  Armour,  22  111.  668,  660;  Gofer  v. 
State,  168  Ala.  171,  B2  South.  834. 

In  this  collateral  proceeding  the  Judgment 
mut  stand,  as  it  appears  upon  the  record. 

[U  The  appellant  insists,  however,  that 
tbt  face  of  the  proceedings  show  that  th^ 
are  void  because  the  petition  la  to  ettoU<tA 
a  dam,  and  It  is  shown  that  there  was  al- 


ready a  dam  there,  and  the  proceedine 
should  have  been  to  raUe  a  dam. 

The  authority  for  proceedings  to  raise  a 
dam  applies  only  where  the  previous  dam 
has  been  "erected  under  this  article"  (Code 
1907,  I  8804).  and  this  ooort  has  held  tlut 
a  p^tirai  to  raise  a  dam  la  fatally  defectiv« 
unless  it  showa  that  tiie  first  dam  had  been 
erected  under  the  ordw  of  the  ooort  Bot- 
toms A  Powell  Brawar  &  Brown,  M  Ala. 
288. 

It  necessaxUy  fcdlows  then  that  If  a  nu 
has  oommenced  the  orectlon  fit  a  dam  wUb> 
out  authority  of  law,  his  only  remedy  Is  to 
proceed  as  though  be  had  no  dam  (whlcb  in 
law  Is  the  fact)  and  submit  to  the  court  the 
entire  matter  of  the  building  of  the  dam. 

Cn  Appellant  also  Insists  that  the  tenant 
could  not  defend  under  the  tlQe  of  the  land- 
lord because  said  toiant  ceased  to  be  a 
party  to  the  proceeding,  when  be  auggested 
the  landlord,  and  she,  the  landlady,  coold 
not  defend,  becatue,  during  the  pendency  of 
the  suit,  she  had  conveyed  the  premises  to 
said  tenant 

Sudi  la  not  tiie  effect  of  the  statnte.  Un- 
der sections  3840  and  8844  the  landlord  sim- 
ply becomes  a  party,  and  not  the  sole  party 
to  the  suit  The  tenant  also  remains  a  par- 
ty. This  court  has  bdd  that  the  tenant 
cannot  have  the  landlord  made  the  sole  par- 
ty. UcCIendon  et  al.  r.  Equitable  Mortgage 
Co.,  122  Ala.  38i  25  South,  sa 

The  Judgment  of  the  court  is  affirmed. 

Affirmed.  All  the  Justices  concur,  sxc^ 
DOWDGXX,  a  J.,  not  sitting. 


OABCIA  T.  PARDO  et  aL 
(Supreme  Court  of  Florida.    Feb.  1812.) 

(SvUahmt  by  <fce  CoarfJ 

1.  COUBTB   (I  183*)— OOUHTT  JUDU-JUBU- 

Dicnon. 

When  a  county  court  is  duly  organised  in 
a  county,  the  county  Judge  as  such  has  no  trial 
jurisdiction  in  ordinary  civil  actions  at  law. 

[Bd.  Note.— For  other  cases,  see  Conrtc 
Cent.  Dig.  U  412,  487-468;  Dee.  Dig.  1 183.*} 

2.  BzBCunoH  (i  171*)— Urjuircnoir— Obaitt- 

INO. 

The  common-law  remedies  afford  adequate 
redress  for  an  illegal  levy  of  an  execution  on 
personal  ^operty,  and  Injnnetttm  irtU  act  b« 
granted  for  this  purpose  where  no  irreDarah!*- 
mjury  or  other  equitatte  grovnd  far  i^M  «»• 
pears. 

[Bd.  Note.— For  other  cases,  see  BzecntioD. 
Gent  Dig.  H  487-418;  DoeTDig.  |  171.*] 

Aj>peal  from  Circuit  Court  HUlabonn^sh 
County;  J.  B.  Wall,  Judge. 

BUI  1^  Ramon  Alonzo  Garda  against  Joa- 
quin Pardo  and  Rob«rt  A.  Jackaon.  Fnm 
a  decree  dismissing  tha  bill,  complainant  »^ 
peala.  Affirmed. 
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T.  BC  ShacUeford,  Jr^  and  W.  H.  Jack- 
son, for  appellant  DIckwmm  *  I>iAeo8on, 
for  avpeUeea. 

WHITB^HLD.  a  J.  Oarcta  fflAfl  a  bill 
In  equity  alleging  In  efTtet  tbat  an  action 
against  Oarda  tor  $100  damages  was  begun 
by  Pardo  befbie  the  fMnmty  Jndge  of  Hllls- 
borongh  comity;  that  summons  was  surred 
on  Garcia;  tiiat  a  Judgment  by  deteult  was 
oitned  against  Garda  fbr  follnre  to  appear; 
that  flnal  Indgmmt  for  f  100  and  costs  con- 
seqDemt  on  the  defiuilt  was  rendered  the 
count7  Judge;  that  an  ^»cntliHi  was  Issued 
on  tiw  Jndgment  by  the  connty  Jndge;  and 
that  B.  A.  Jackson,  the  Bherlft  of  HUlsbor- 
ongta  county,  will,  to  the  Irreparable  Injury 
of  Oarda,  levy  the  execution  on  the  goods, 
chattels,  and  ^ects  of .  Garda,  with  the 
greater  part;  of  which  property  Garda  makes 
his  living  operating  a  restaurant,  if  not  re- 
strained. 

An  Injunction  was  prayed.  A  temporary 
restraining  order  was  m^de.  Subsequently 
the  fbllowlng  order  was  made  by  tbe  chancel- 
lor: 

"While  it  seems  to  be  an  anomaly  to  have 
the  courts  of  common  law  in  the  same  conn- 
ty presided  over  by  the  same  Judge,  with 
different  Jurisdictions,  yet  as  the  court  is  of 
the  opinion  that  under  the  Constitution  the 
civil  Jurisdiction  of  the  connty  judge's  court 
Is  not  ousted  by  the  creation  of  the  county 
court,  the  motion  to  dissolve  the  temporary 
injunction  Is  granted." 

A  demurrer  to  the  bill  of  complaint  on  the 
grounds  that  there  is  no  equity  In  the  bill 
and  that  there  is  adequate  remedy  at  law 
was  sustained  and  the  bill  dismissed.  On 
appeal  from  the  decree  dismlsstng  the  bill  of 
complaint,  the  decree  and  the  order  dissolv- 
ing the  injunction  are  assigned  and  argued 
u  OTTor. 

The  questions  presented  f6r  determination 
are  whether,  imdar  ttw  Oonstltnticai,  upon 
the  organization  of  a  county  court  over  which 
the  county  Judge  presides,  the  right  of  the 
coun^  Judge  to  exercise  Jurisdiction  In  cases 
at  law  in  which  the  demand  or  value  of  prop* 
ert7  Involved  shall  not  exceed  $100  as  county 
Judge  ceases,  and  whether  there  la  equl^ 
for  granting  an  injunction  to  restrain  the 
levy  of  an  execution  on  personal  property. 

In  construing  and  applying  provisions  of  a 
Constitution,  the  leading  purpose  should  be 
to  ascertain  and  effectuate  the  Intent  and  the 
object  designed  to  be  accompllsbed.  Proper 
effect  should,  if  possible,  be  given  to  every 
word  of  a  Constitution.  The  meaning  of 
and  effect  to  be  given  to  words  may  be  de- 
termined by  a  consideration  of  all  the  pro- 
visions of  the  instrument  relating  to  the 
subject. 

Where  Jurisdiction  la  expressly  conferred 
npon  a  Judicial  tribunal  by  a  Constitution, 
tbat  Jurisdiction  may  not  be  affected  by  the 


subsequent  establlahm»t  of  anotber  tribu- 
nal having  the  same  Jurisdiction,  unless  the 
Jurisdiction  of  the  latter  tribunal  is  expressly 
or  by  fair  implication  made  exduslve.  But 
whore  a  ctmstttutlonal  ofllcer  has  dwlgnated 
Judldal  powers,  and  is  by  the  Constitution 
givoL  the  same  Jurisdiction  and  more  as 
the  presiding  officer  of  another  Judldal  tri- 
bunal together  with  appellate  Jurisdiction  and 
powers  that  are  inconslBtent  With  the  exer- 
cise of  the  Jurisdiction  first  conferred,  the 
exercise  of  the  Jurisdiction  in  the  latter 
capacity  may  be  ^dusive. 

[1]  The  Constitution  provides  that  "the 
connty  Judge  shall  have  original  Jurisdiction 
In  all  cases  at  law  in  which  the  demand  or 
value  of  property  Involved  shall  not  exceed 
one  hundred  dollars;  of  proceedings  relating 
to  fordble  entry  or  unlawful  detention  of 
lands  and  tenemmts;  and  of  such  criminal 
cases  as  the  Legislature  may  prescribe.  The 
county  Judge  shall  have  Jurisdiction  of  the 
settiement  of  the  estates  of  decedents  and 
minors,  to  ordw  tjM  sale  of  real  estate  of 
decedttits  and  mlnon^  to  take  probate  of 
wills,  to  grant  letters  testamentary  and  of 
adminlstratlan  and  gnardianship,  and  to  dls- 
charge  the  duties  usually  pertaining  to  courts 
of  probateu**  Section  17.  art  6.  The  Con- 
stitution also  ordains  that  when  a  connty 
court  is  oiganised  by  the  Le^slature  "the 
county  Jndge  shall  bo  the  Jnc^  of  said 
court,"  which  county  court  when  organised 
"shall  have  Jurisdiction  of  all  cases  at  law 
In  which  the  demand  or  value  of  the  pnqwr- 
ly  involved  shall  not  exceed  five  hundred 
dollars;  of  proceedings  relating  to  the  for- 
dble entiy  or  unlawful  detention  of  lands 
and  tenonaita,  and  of  misdemeanors,  .and 
flnal  appellatft  Jurisdiction  in  dvll  cases  aris- 
ing in  the  courts  of  Justices  of  the  peace." 
Section  18,  art  6. 

The  circuit  courts  "have  final  appellate 
Jurisdiction  in  all  dvll  and  criminal  cases 
arising  in  the  county  court,  or  before  the 
county  Judge  •  *  •  and  of  all  casra  arls* 
ing  before  Justices  of  the  peace  in  connttM 
In  which  there  Is  no  county  court;  and  su- 
pervision and  appellate  Jurisdiction  of  mat- 
ters arising  before  county  Judges  pertaining 
to  thdr  probate  Jurisdiction,  or  to  the  es- 
tates and  Interests  of  minors.'*  Section  11, 
art  6. 

It  seems  dear  from  these  provisions  of  the 
organic  law  that  the  purpose  was  to  have  a 
county  Judge  in  every  county,  whose  exercise 
of  dvll  Jurisdiction  in  ordinary  dvll  actions 
at  law  and  In  fordble  entry  and  unlawful 
detainer  cases,  should  cease  upon  the  estab- 
lishment of  a  county  court  with  the  same 
Jurisdiction,  over  which  court  the  county 
judge  shall  preside.  The  provision  giving  to 
the  circuit  courts  "supervision  and  appellate 
Jurisdiction  of  matters  before  county  judges 
pertaining  to  their  probate  jurisdiction  or  to 
the  estates  and  interests  of  minors'*  Indi- 
cates a  purpose  tbat  the  county  Judce  as 
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■uch  BhoQld  conUnne  to  exercise  these  pow- 
wi  not  oonforred  on  any  other  tilbanal;  but 
there  1b  nothing  to  Indicate  an  Intention  that 
tbecoon^  Judge  aa  such  should  continue  to 
«xwclM  drll  Jurisdiction  In  ordinary  actions 
at  law  and  In  forcible  entry  and  unlawful  de- 
tainer cases  after  a  county  court  Is  establish- 
ed having  the  same  and  also  greater  Jurladlc- 
tlon  over  which  court  the  county  judge  pre- 
sldea.  On  tbe  contrary,  the  provision  giving 
to  the  county  courts,  when  established,  orig- 
inal civil  jurisdiction,  Including  that  confer- 
red upon  the  county  judge,  and  also  appel- 
late Jurisdiction  In  civil  cases  arising  in 
the  courts  of  Justices  of  the  peace,  and  giv- 
ing the  circuit  courts  "final  appellate  jnrls- 
iictlon  in  all  dvtl  and  criminal  cases  arising 
In  the  county  court,  or  before  the  county 
Judge."  Indicates  that  there  will  be  no  ordina- 
ry civil  actions  or  forcible  entry  and  detainer 
cases  arising  before  the  county  Judge  as 
such  when  there  Is  a  county  court  in  the 
county.  It  would  be  Incongruous  and  in- 
harmonious with  the  general  scheme  of  the 
Judiciary  article  of  the  Constitution  to  so 
construe  tbe  provisions  conferring  Jurisdic- 
tion as  to  give  to  tbe  county  Judge  as  such 
a  right  to  exercise  original  Jurisdiction  that 
is  also  conferred  upon  him  as  Judge  of  the 
county  court  when  a  county  court  is  estab- 
lished in  the  county. 

The  purpose  of  the  Constitution  is  to  have 
a  tribunal  in  every  county  with  Jurisdiction 
extending  over  the  entii«  county  In  ordi- 


nary dvU  txihoB  tt  law  for  not  more  than 
$100  and  in  forcible  eatry  and  unlawful  de- 
tainer cases,  nntil  a  tribunal  is  eBtabUsbed 
in  the  county  having  similar  and.  broader 
jurisdiction  to  be  exeidaed  ttke'aune  Jodt- 
dal  ofBeer. 

When  the  facts  allied  do  not  show  Irr^ 
arable  injnry  or  other  equitable  ground,  an 
injunction  will  not  be  Issued  to  enjoin  the 
levy  of  an  execution  iu>on  personal  property; 
the  remedy  at  law  being  complete  and  ade- 
quate. See  Metcalf  Co.  t.  Martin,  M  Fla.  531. 
45  South.  463, 127  Am.  St  148;  Davldaon 
V.  Floyd,  16  Fla.  667. 

The  judgmmt  was  rendered  in  the  court  of 
the  county  judge,  whai  the  Jurisdiction  of 
that  court  for  the  trial  of  ordinary  dvil  ac- 
tions at  law  had  been  suspended  by  ttie  or- 
ganization of  a  county  court  In  that  county 
as  authorized  by  the  Constitution.  Thei^f  ore 
the  Judgment  is  void. 

[2]  The  common-law  remedies  afford  ade* 
quate  redress  for  an  alleged  lllesal  le^T 
of  an  execution  upon  personal  property. 
Therefore  an  injunction  is  not  the  proper 
remedy;  no  irreparable  injury  orottaw  equi- 
table ground  appearing  from  tba  fiicta  al- 
leged. 

The  decree  la  afllrmed. 

TATLOB,  GOCEBBLI/,  and  HOGKBB,  JT^ 

concur. 

SHACSLEFORD,  J.,  takes  no  part. 
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KICHABDS  V.  CITY  LUMBER  CO. 
(No.  15,420.) 

(SapreiDe  Coart  of  Mississippi.   March  2S, 
1912.) 

1.  BIastbb  ahd  Sutaht  U  264*)— Aotiokb— 
Pboop— Vabuhci. 

.Whers  the  declaration  in  an  employe's  ac- 
tion for  personal  icjnrieB  alleged  that  defend- 
ant  failed  to  provide  plaintiff  with  a  reasonably 
safe  place  of  work  and  to  furnish  safe  appli- 
ances, and  that  he  was  injured  by  the  breaking 
of  8  worn  and  defectively  laced  belt,  plaintiff 
conid  not  recover  by  showing  that,  when  the 
superintendent  saw  plaintiff's  machine  choke,  tt 
was  bis  doty  to  direct  the  manner  of  handling 
it,  bat  that  he  failed  to  direct  plaintiff  bow  to 
handle  the  machine  after  it  choked,  and  plain- 
tiff was  injured  by  the  breaking  of  a  defective- 
ly laced  belt,  rince  plaintiff  must  recover,  if 
at  all,  on  the  case  made  by  his  pleadings. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant.  Cent  Dig.  U  861-^76;  Dec.  IMg.  { 
264.*] 

2.  Statutes  (|  267*)— Bbtboaotite  Opeba- 

HON. 

Laws  1910,  c.  13S,  providing  that,  "in  all 
sctions  hereafter  brought"  for  personal  inju- 
ries, contributory  negkgence  shall  not  bar  a 
recovery,  is  not  retroactive. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  li  350-369;  Dec.  Dig.  f  267.*] 

S.  Statutes  (5  263*)— Retboactive  C»nstbuo- 

TION. 

Statutes  will  be  given  a  prospective  oper- 
ation, unless  a  contrary  intenaon  is  clearly  and 
positively  shown. 

[Ed,  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S8  344,  349;  Dec.  Dig.  S  263.*] 

4.  CoNsnTnTiONAL  Law  ({  48*)— Statutobt 
Construction. 

A  statute  should  he  construed  so  as  to 
reader  it  constitutional,  if  possible. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law.  Cent.  Dig.  8  46;  Dec.  Dig.  |  48;* 
Statutes,  Cent.  Dig.  §  56.] 

5.  Constitutional  Law  (|  105*)  —  Vested 
Rights. 

The  Legislature  has  no  power  to  destroy 
vested  rights,  in  order  to  create  a  cause  of  ac- 
tion out  of  an  existing  transaction,  for  which 
no  remedy  existed  when  it  occurredt  nor  can 
it  destroy  a  valid  defense  to  a  canse  of  action 
existing  before  the  etatnte  was  enacted. 

lEd.  Note.— For  other  esses,  see  Constita- 
tiniial  I^w,  Cent.  IMg.  |!  223-235;  Dec.  Dig. 

5  ior>.*] 

Appeal  from  Circuit  .Coart,  Pike  County; 
D.  M.  Miller,  Jndge. 

Action  by  Jake  Richards  against  tbe  OII7 
Lamber  Company.  From  a  judgment  tor 
defendant,  plalnttfl  appeals.  Affirmed. 

G.  Q.  Whtt&eld,  R.  W.  Cutrer,  and  Brady 

6  Dean,  for  appellant  Price  &  Price,  for 
sppellee. 

McLEAK,  J.  Appellant  was  In  tbe  em- 
ploy of  the  appellee,  In  appellee's  saw  and 
planing  mill,  and  while  so  employed  was  In- 
jnred,  and  this  suit  Is  brought  to  recover  for 
tbe  injuries  sustained.  The  count  In  the  dec- 
laration is  that  it  was  the  duty  of  tbe 
master  to  provide  the  plaintiff  with  a  rea- 
sonably safe  place  In  which  to  do  the  work 
asslened  him,  and  to  furnish  the  plaintiff 


with  suitable,  safe,  and  sufficient  madilnery 
and  appliances  with  which  to  do  the  work, 
but  that  the  defendant  did  not  perform  Its 
duty  In  this  respect;  and  the  declaration 
further  alleges  that  the  work  enjoined  upon 
plaintiff  became,  without  the  knowledge  of 
plaintiff,  perlloos,  dangeroas,  and  hazardous, 
by  reason  of  the  fact  that  the  plaintiff  was 
put  to  work  in  the  planing  mill,  which  was 
worn,  old,  and  so  defective  that,  when  a 
heavy  piece  of  lumber  was  put  In  It  to  be 
planed,  It  put  so  much  and  unusual  force 
upon  the  belting  as  made  the  belt  to  break, 
and  that  the  belt  by  which  the  machine  was 
run  was  old,  worn,  defective,  and  worthless, 
and  defectively  laced,  and  by  Its  Inherent 
wealmess  and  lack  of  strength  the  belt  could 
not  bear  the  strain  put  upon  It  In  operation 
of  the  machine,  and  that  consequently,  as  a 
result  of  this  defective  condition  of  said  ma- 
chine and  belting,  plaintiff  was  Injured  in 
the  following  maimer,  to  wit:  He  was  placed 
at  work  feeding  the  machine,  and  was  work- 
ing around  It  with  reasonable  care  In  the 
regular  discharge  of  his  duties  to  his  master, 
when  the  belting  and  the  end  of  it  flew  back 
and  struck  him  with  great  force  in  the  face, 
and  destroyed  hts  left  eye  and  its  sight  for- 
ever, and  that,  by  reason  of  the  negligence 
of  ihe  defendant  in  falling  to  furnish  the 
plaintiff  with  reasonably  safe  appliances  and 
machinery  aforesaid,  said  plaintiff  lost  his 
left  eyesight,  etc. 

We  hare  been  so  particular  in  describing 
the  cause  of  action  as  set  out  In  the  declara- 
tion, because  the  allegations  of  the  declara- 
tion are  material  for  the  proper  considera- 
tion of  tbe  question  presented.  There  was 
some  evidence  to  the  effect  that  one  Skean 
was  the  superintendent  of  the  mill,  and  that 
In  his  absence  one  Lucius  Magee  was  the 
vice  principal  -of  the  defendant,  and  that  at 
the  time  plaintiff  was  Injured  he  (Magee) 
was  In  charge  of  the  planing  machine,  per- 
forming the  duties  of  the  superintendent; 
that  the  machine  choked;  that  Magee  saw 
the  said  machine  choke,  or  by  tbe  exercise 
of  reasonable  care  could  have  seen  It,  and 
failed  to  direct  plaintiff  how  to  use  the  ma- 
chine. The  chief  contention  of  the  appel- 
lant Is  the  refusal  of  the  court  below  to 
grant  for  him  Instruction  Ko.  4,  which  the 
court  declined  to  do.  Thnt  instruction  is  as 
follows:  "The  court  Instructs  the  Jury,  for 
the  plaintiff,  that  If  they  believe  from  the 
evidence  hj; :  this  case  that  Lucius  Magee, 
In  the  a'bsence  of  Skean.  was  by  the  defend- 
ant authorized  to  perform  the  duties  of  su- 
perintendent, and  that  at  the  time  the  plain- 
tiff was  Injured  he  was  In  charge  of  tbe 
planing  mill,  perfortntng  the  duties  of  the 
superintendent,  and  saw  the  machine  choke, 
or  by  the  exercise  of  reasonable  care  could 
have  seen  It.  then  It  was  his  duty  as  su- 
perintendent In  charge  to  direct  the  manner 
of  handling  tbe  machine ;  and'  If  they  believe 
from  the  evidence,  with  knowledge  of  the 
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able  care  and  caution,  and  was  injured  by 
the  breaking  of  the  belt,  which  was  de- 
fective, or  defectively  laced,  then  they  will 
find  a  verdict  for  the  plaintifF,  although  they 
may  believe  the  lumber  being  passed  through 
the  machine  was  too  large  and  choked  the 
machine." 

[1]  Without  passing  upon  the  correctness 
or  Incorrectness  of  this  Instruction,  a  suffi- 
cient answer  to  the  contention  of  appellant 
Is  that  the  principle  invoked  in  the  instruc- 
tion Is  not  the  ground  upon  which  the  plain- 
tiff sought  to  recover  in  his  declaration. 
The  declaration,  as  hereinbefore  stated,  sim- 
ply charges  that  the  defendant  failed  to  pro- 
vide the  plalntlfE  with  a  reasonably  safe 
place  in  which  to  work,  and  failed  to  furnish 
him  with  safe  and  sufficient  machinery  and 
appliances  with  which  to  work,  and  that  the 
Injury  sustained  was  caused  by  the  breaking 
of  the  belt,  which  was  worn  and  defectively 
laced.  A  mere  inspection  of  the  declaration 
and  of  the  Instruction  refused  demonstrates 
the  correctness  of  the  court  In  declining  to 
give  the  Instruction.  A  party  cannot  make 
out  one  case  in  his  pleading  and  a  different 
one  by  his  evidence.  The  case  of  Bradford 
V.  Taylor,  85  Miss.  409,  37  South.  812,  which 
appellant  relies  upon,  la  not  In  point,  be- 
cause the  proposition  upon  which  the  plain- 
tiff recovered  was  set  forth  in  the  declara- 
tion, and  there  was  no  variance  in  the  evi- 
dence and  the  allegations  In  the  declaration. 
The  instant  case  was  properly  submitted  to 
the  jury,  and  the  Instructions  directed  the 
Qodlngs  of  the  jury  to  the  issues  presented 
under  the  pleadings. 

[2]  It  Is  urgently  Insisted  that  the  court 
erred  In  giving  an  instruction  to  the  defend- 
ant to  the  effect  that  contributory  negligence 
n-as  a  defense;  and  appellant  contends  that 
contributory  negligence  Is  not  a  defense,  un- 
der chapter  136  of  the  Laws  of  1910.  The 
facts  in  this  case  are  that  the  Injury  occur- 
red on  the  30th  day  of  March,  1910.  and  the 
suit  was  Instituted  on  January  12,  1911,  and 
chapter  135  of  the  Laws  of  1910  was  approv- 
ed and  took  effect  on  April  16.  1910.  In  oth- 
er words,  the  contention  is  that  this  act  of 
the  Legislature  had  a  retroactive  effect 

[3-5]  The  rule  is  fundamental,  in  the  con- 
struction of  statutes,  that  they  will  be  con- 
strued to  haive  a  prospective  operation,  un- 
less the  contrary  Intention  is  manifested  by 
the  clearest  and  most  positive  expression, 
and,  further,  that  such  a  construction  should 
be  placed  uiwn  the  statute  in  order  to  pre- 
serve. If  possible,  its  constitutionality;  that 
the  Legislature  has  no  power  to  take  away 
vested  rights,  in  order  to  create  a  cause  of 
action  out  of  an  existing  transaction,  for 
which  there  was  at  the  time  of  its  occur- 
rence no  remedy;  nor  can  it  destroy  a  valid 


The  act  reads:  "In  all  actions  hereafter 
brought"  It  may  be  that  this  language  is 
sufficiently  broad  to  cover  causes  of  action 
arising  prior  to  the  passage  of  the  act;  bat 
our  duty  Is  to  so  construe  the  act  to  pre- 
serve, if  possible,  Its  constitutionality,  and, 
since  It  is  not  manifest  that  the  purpose  of 
the  Legislature  was  to  embrace  prior  causes 
of  action  and  thereby  destroy  vested  rights, 
we  must  construe  the  act  so  as  to  limit  Its 
operation  to  causes  of  action  arising  subse- 
quent to  its  passage.  The  law  is:  "Statutes 
not  expressly  made  retrospective  In  terms 
are  otherwise  construed,  if  possible."  8  Cyc 
1022,  and  authorities  cited. 

We  see  no  error  In  the  record,  and  It  It 
affirmed. 


KELLY  et  aL  t.  BANK  OF  COMMERCE. 
(No.  16,808.) 

(Supreme  Court  of  MissiBsippi.   Feb.  12, 1912. 
Suggestion  of  E}rror  Overruled 
March  11,  1912.) 

1.  COBPOBATIONS  (S  377*)— SaLEB  OF  STOCK. 

In  an  action  against  one  guaranteeing  a 
note  given  for  the  price  of  corporate  stock, 
proof  that  tha  stock  was  really  purchased  for 
another  corporation  is  no  deienBe,  despite 
Code  1906,  I  S005,  providing  that  no  corpora- 
tion shall  directly  or  indirectly  purchase  or 
own  capital  stock,  or  any  part  thereof,  of  an- 
other corporation,  where  the  seller  corpora- 
tion had  no  knowledge  of  that  fact 

[Bd.  Note. — For  other  cases,  see  Corpora- 
tioDS.  Cent  Dig.  ES  1531-1534;  Dec.  Dig.  S 
377.-]  t 

2.  Tbubts  (S  213*)— Liabilxtt  op  Maker. 

Where  corporate  stock  is  purchased  liy 
one  as  trustee,  the  ptirchaser  giving  a  note 
signed  by  him  as  trustee,  he  is  liable  as  a  mak- 
er of  the  note,  though  the  stock  was  purchis- 
ed  for  the  benefit  of  another  corporation:  the 
word  "trustee"  not  alte^  Us  bdividual  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Tmsti, 
Cent  Dig.  I  298:  Dec.  Dig.  |  213.*] 

Appeal  from  Chancery  Court,  Harrison 
County ;  T.  A.  Wood,  Chancellor. 

Bill  by  the  Bank  of  Comnierce  against  A. 
L.  Thornton  and  othera.  From  a  decree  for 
complainant,  but  dlsmlaslng  the  bill  as  to 
the  first-nanoed  defendant,  Tbomtoa,  defend- 
ants Kelly  appeal,  and  the  complainant  pros- 
ecutes a  cross-appeal.  Affirmed  on  defnd- 
ants'  appeal,  and  reversed  and  remanded  on 
cross-appeal. 

On  July  26,  1905,  A.  L.  Thornton  purchas- 
ed from  the  Bank  of  Commerce  80  shares 
of  stock  for  the  sum  of  (10,000;  certificates 
of  stock  being  issued  to  "A.  L.  Thornton, 
trustee."  In  payment  for  said  stock  he  gave 
a  note  to  said  bank  for  the  sum  of  (10,000. 
payable  six  months  from  date,  with  6  per 
cent  Interest,  and  d^;K>8lted  aa  oollatml 
the  certificate  for  said  shares  ot  abotlk.  Stld 
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note  was  signed,  "A.  L.  Thornton,  Trustee." 
Thornton  was  the  manager  at  the  Union 
Bank  &  Trust  Company,  and  it  ia  the  con- 
tesitlon  of  the  appellant  Kelly  that  this  stock 
in  the  Bank  of  Commerce  was  taken  for 
the  benefit  of  the  Union  Bank  &  Trust  Com- 
pany, In  Tlqfatlon  of  the  anti-trust  statute  of 
1900,  bront^t  forward  as  sectioii  6005,  Code 
1006. 

Afterwards,  on  Decmber  7, 1005,  said  note 
being  stilt  impald,  an  agre^ent  was  enter- 
ed Into  whereby  said  note  was  canceled 
and  the  stock  certificates  delivered  to  the 
Union  Bank  &  Trust  Company,  upon 
Thornton's  executing  another  note  for  |10,- 
000,  due  six  months  from  date,  payment 
of  which  was  to  be  guaranteed  by  J.  R. 
Kelly,  who  indorsed  the  note.  Contempora- 
neously with  the  execution  of  this  note,  the 
Union  Bank  &  Trust  Company,  by  A.  L. 
Thornton,  cashier,  entered  into  an  agree- 
ment with  J.  R.  Kelly  to  sell  Kelly  certain 
described  lands,  "to  be  paid  for  In  the  fol- 
lowing manner:  $1  cash  and  the  payment  of 
a  certain  note  of  date  Dec^ber  7,  1905, 
signed  by  A.  L.  Thornton,  for  the  sum  of 
*10,000,"  etc.  This  agreement  also  provid- 
ed that  the  *tltle  to  the  land  should  be  vested 
In  one  Tlpplu,  as  trustee,  to  be  held  by  him 
until  said  note  was  paid  by  Kelly,  and.  In 
event  he  did  not  pay  same,  said  trustee  was 
to  sell  the  land  and  apply  the  proceeds  to 
the  payment  of  the  note.  The  note  was  not 
paid  at  maturity,  and  Tlppln,  the  trustee, 
sold  the  land  for  something  less  than  $4,000, 
and  credited  this  amount  on  the  note. 

Thereafter  the  bank  brought  suit  In  the 
chancery  court  against  Tliomton  and  Kelly 
and  the  wife  of  the  lattw,  to  whom  Kelly 
had  conveyed  certain  lands  In  Harrison 
conntj.  Tbe  bill  prayed  for  a  decree  against 
Thornton  and  Kelly  for  the  amount  found 
to  be  due,  and  for  a  cancellation  of  the  deed 
from  Kelly  to  his  wife,  and  that  a  lien 
should  be  fixed  npon  the  land  transferred  by 
Kelly  to  his  wife,  and  said  land  subjected  to 
the  xiayment  of  the  balance  on  the  note.  The 
coart  found  that  Tbortnon  was  not  liable 
on  the  note  sued  on,  and  dlamlssed  the  bill 
as  to  lilm,  and  entered  Judgment  against 
Kelly  and  wife  for  the  unpaid  balance  of 
the  note,  and  canceled  the  conveyance  from 
Kelly  to  his  wlf^  and  subjected  the  land 
attempted  to  be  so  eonve^ed  to  the  paym«it 
of  the  ankonnt  adjudged  against  blm,  and 
granted  Ksilly  and  wife  an  appeal  from  this 
decree,  and  granted  a  cross-appeal  to  the 
Bank  of  Oommeroe  lutatnat  Thornton. 

Ktily  G<Hitended  that  the  note  sued  upon 
reprewnted  an  Illegal  transaction.  Told  and 
Dnenforoeable,  because  it  was  allied  to  be 
made  In  violation  of  chapter  88,  f  6,  Laws 
of  1900  (section  6005,  Gode  1906),  because 
Tbomton  purchased  said  stock  fbr  the  Union 
Bank  A  Trust  Company,  and  for  the  further 
reason  that  Kelly  was  not  an  absolute,  but  a 
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conditional,  guarantor  for  the  payment  of 
the  note ;  his  guaranty  being  limited  by  his 
agreement  entered  Into  at  the  time  he  In- 
dorsed the  note. 

May  &  Sanders,  for  appellants.  T.  H. 
Barrett  and  J.  L.  Taylor,  for  appellee.  Ford, 
Whlto  &  Ford,  for  cross-appellee. 

MATES,  C.  J.  We  have  given  to  this 
record  most  careful  examination.  It  Is  our 
Judgment  that  the  trial  court  made  but  one 
error,  and  that  consists  In  not  giving  Judg- 
ment against  Thornton  also.  [1]  The  trial 
court  settled  the  facts,  and  was  fully  Justi- 
fied in  the  conclusion  both  that  the  Union 
Bank  ft  Trust  Company  was  not  the  pur- 
chaser of  the  stock,  and  that.  If  this  Ib  not 
the  true  state  of  facts,  then  the  Bank  of 
Commerce  had  no  knowledge  that  the  Union 
Bank  A  Trust  Company  was  the  pcrchaser, 
if  in  tmth  It  was.  Tb^  being  the  case,  sec- 
tion 6005  of  the  Code  of  1906,  providing  that 
"no  corporation  shall,  directly  or  indirect- 
ly, purdiase  or  own  the  cai^tal  stock,  or 
any  part  thereof,  of  any  other  corporation, 
nor  directly  or  Indirectly  purchase,  or  in  any 
manner  acquire,  the  franchise,"  etc.,  is  not 
involved  under  the  facts. 

[2]  The  decree  of  the  chancellor  Is  correct 
in  all  save  the  dismissal  of  the  suit  against 
Thornton. 

On  direct  appeal  the  case  must  be  af- 
firmed, and  on  cross-appeal  reversed  and  re- 
manded. 


ROSAMOND  T.  CARROLL  COUNTY  et  al. 

(Xo.  15,465.) 
(Supreme  Court  of  MiBsiasippi.   Feb.  12,  1912.) 

1.  Action  (|  63*)— Dauaobs— Sdccessivb  Rs- 
covkribs. 

Tlie  throwing  up  of  an  embankment  npon 

lands,  causing  damage  to  lands  of  another  by 
overflow,  is  a  continuing  nuisance,  for  which 
succeasive  recoveries  may  be  bad. 

[Ed.  Note.— For  otiier  cases,  eee  Action,  Cmt 
Dig.  II  549-623 ;  Dec  Dig.  |  68.«] 

2.  JiroamnT  (S  606*)— OPEaAnvx  ab  Bak— 

NATUKI  of  FOBIIXB  RBCOVSBT  —  PSOBPKC- 

TIVB  DaUAOBS. 

Tbough  a  declaration,  upon  whlcli  a  former 
recovery  of  damages  for  a  nniunce  caused  by 
the  throwing  up  of  an  embankment  and  the  ood- 
seqoent  flooding  of  plaiDttfTs  lands,  waa  had, 
aileged  that  the  land  waa  permanently  dam- 
aged, it  merely  meant  that  the  damage  then  ac- 
crued was  pennanent,  and  did  not  seek  to  re- 
cover prospective  damage,  so  as  bar  a  later 
action  for  damages  accrning  from  a  later  in- 
undation. 

[Ed.  Note.— For  other  cases,  see  Judtnnent, 
Cent.  Dig.  I  1120:  Dec.  Dig.  |  606;*  Nuisance, 
Cent.  Dig.  I  100.] 

3.  PLEADino  (I  228*)— Exception. 

Hie  legal  snStciency  of  matter  stated  la  an 
answer  as  an  affirmative  defoiae  may  not  be 
raised  by  exceptions,  which  are  proper  only 
to  raise  the  matter  of  an  insnfficient  discovery, 
or  of  acandal  and  impertinence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  584-580 ;  Dec  Dig.  |  228.*] 
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Appeal  from  Chancery  Court,  Carroll  Coun- 
ty; J.  F.  McCool,  Chancellor. 

Action  by  J.  W.  Rosamond  against  Carroll 
County  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Berersed  and 
remanded. 

Thla  suit  was  begun  In  the  chancery  court 
by  the  appellant,  who  sought  to  recover  dam- 
ages of  the  county  of  Carroll  and  one  Bris- 
coe, who  owned  property  adjacent  to  that  of 
appellant.  The  bill  allied  that  defendant 
Briscoe,  with  tbe  consent  of  the  county  and 
In  utter  disregard  of  complainant's  rights, 
had  thrown  up  an  embankment  on  his  own 
lands,  thereby  causing  damage  to  plaintiff's 
lands  by  overflow.  The  bill  Itself  shows 
that  the  embankment  was  erected  about  1901, 
and  that  in  1002  appellant  brought  suit 
against  the  county  in  the  circuit  court  and 
recovered  a  Judgment  for  $500  for  damages 
at  that  time  to  the  Identical  land  caused  by 
the  building  of  this  same  embankment  The 
bui  alleged,  however,  that  the  damage  was  a 
continuing  one,  and  that  complainant  was 
entitled  to  recover  for  whatever  damage  was 
done  to  his  crops  by  each  and  every  over- 
flow. The  answer  of  tbe  defendants  is  a  gen- 
eral denial,  and  charges  that  the  recovery 
In  the  circuit  court  in  1902  Included  all  dam- 
ages, both  those  which  accrued  before  tbe 
rendition  of  the  judgment  and  those  to  accrue 
thereafter.  The  plalntltE  excepted  to  that 
portion  of  the  answer  which  related  to  the 
Judgment  of  the  circuit  court  The  court 
overruled  the  exceptions,  and  the  appellant 
prosecutes  an  aroeal  from  this  Interlocutory 
decree. 

Coleman  &  McOlnrg,  fbr  appelant  Jack 
Thompson,  Asst  Atty.  Gen.,  for  airpellees. 

SHIITH,  J.  [1]  The  nuisance  complained 
of  la  a  continuous  one,  for  which  successive 
recoveries  may  be  had. 

[2]  It  is  unnecessary  for  us  to  decide 
whether  a  party  can  In  one  suit  recover  all 
damages,  present,  past,  and  prospective,  sus- 
tained and  to  be  sustained,  from  a  nuisance 
of  this  character,  for  the  reason  that  the 
declaration  upon  which  appellant's  former 
recovery  was  had  did  not  seek  to  recover 
prospective  damage.  It  Is  true  that  it  alleg- 
ed that  the  land  was  permanently  damaged, 
but  that  simply  meant  that  the  damage  then 
accrued  was  permanent — that  the  reduction 
In  value  of  the  land  was  permanent.  The 
land  might  be  permanently  damaged  by  each 
successive  Inundation.  Appellant's  former 
recovery,  therefore,  Is  not  a  bar  to  the  pres- 
ent action. 

[3]  This  cause  comes  to  us  on  an  appeal 
from  a  decree  of  the  chancellor  overruling 
exceptions  to  affirmative  matter  set  up  In  an 
answer  as  a  bar  to  the  relief  prayed  for.  Bx- 
ceptlons  to  an  answer  lie  only  to  an  insuffi- 
cient discovery,  or  to  scandal  and  imperti- 
nence, and  not  to  the  legal  snffldency  of  ma^ 


ter  set  up  therein  as  an  affirmative  defense  to 
the  relief  prayed  for.  1  Pleading  ft  Practice, 
898;  18  Cyc.  815;  Pnterbaugh'a  Chancery 
Pleading  &  Practice  (5th  fid.)  143;  Bower 
Barfl  Bustless  Iron  Co.  v.  Wells  Rustless 
Iron  Co.  (C.  C.)  43  Fed.  391.  No  objection 
on  this  point  however,  tias  befn  made  by 
counsel  for  the  appellee,  and  we  will  not  Id 
this  Instance  raise  the  point  ourselves. 

Tbe  decree  of  the  court  below  Is  reversed, 
and  the  cause  remanded.  ' 


JETNA  INDEMNITY  CO.  v.  STATE,  to  Use 
of  GALLASPY  et  al.    (No.  16,437.) 

(Supreme  Court  of  Misaiaslp^    March  23, 
1912.) 

L  GUASDIAR   AND  WaSD    ({  ITS*)— BOSD- 

LlAHILITIES  COVXBBD. 

An  order  releasing  suredes  on  a  goard- 
ian's  bond  from  further  liability  thereoa,  and 
ordering  that  a  new  bond  be  recorded,  gives 
tbe  new  bond  no  retrospective  effect,  ia  the 
absence  of  such  intention  indicated  In  the  bond 
itoelf. 

[Ed.  Note.— For  other  cases,  see  Gusi^isn 
and  Ward,  Cent  Dig.  {{  600-606;  Dec  I>ig. 
}  176.*] 

2.  GUABDIAIT  AMD  WABD   ({  175*)— LlABIU- 

TiKs  ON  Bond— Conversion. 

Where  a  gaardian's  conversion  of  funds 
was  made  while  acting  under  bis  first  bond, 
the  first  bondsmen  are  liable  for  the  coDver* 
bIod,  and  tbe  "actual  conversion"  ta  not  a 
liability  against  the  soretieB  on  the  bond  sub- 
sequently given. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  600-606;  Dec.  Dig. 
S  175.*] 

8.  GUABDIAH  AND  WaBD  (f  175* )— ZiIABILI- 

TIG8  ON  Bond— Bond  Given  Aitbb  Actcal 

ConvESsioN. 

Where  a  guardian,  while  acting  onder  Mb 
first  bond,  converted  moneys  of  his  ward,  and 
after  tbe  diadiarge  of  the  first  bond,  and  tbe 
giving  of  a  new  bond,  thongfa  then  aolvent  and 
able  to  pay  the  amotmt  converted,  failed  ud 
neglected  to  pay  such  amount  to  himself  as 
goardian  for  the  use  of  the  ward,  there  was  a 
breach  of  the  second  bond,  "«^»Hng  the  sure- 
ties thereon  liable. 

[Ed.  Note. — For  other  cases,  see  Gnardiaa 
and  Ward,  Cent  Dig.  SS  600-606;  Dec.  Difr 
S  175.*] 

4.  Infants  (|  77*)— Actions— Next  Fbiesd. 

Where  a  minor  ward's  interests  are  at 
stabe,  and  the  record  shows  that  a  person 
suing  for  his  use  is  in  reality  acting  as  next 
friend,  be  will  be  treated  as  sncfa,  aluongh  he 
styles  himself  "guardian  ad  Utem." 

[Bid.  Note.— For  other  cases,  see  Infants. 
Cent  Dir.  S8  192-lM,  281;  Dee.  Dig.  |  77.*1 

Appeal  from  Chancery  Court,  Newton 
County ;   Sam  Whitman,  Jr.,  Chancellor. 

Action  by  the  State,  for  the  nee  of  Era 
May  Gallaspy  and  others,  against  tbe  Mtns- 
Indemnity  Company  and  others.  Judgment 
for  plalntlfTs  against  the  ^tna  Indemnity 
Company,  and  suit  dismissed  as  to  the  other 
defendants.  The  2Etna.  Indemnity  Company 
appeals,  and  plaintiffs  prosecute  a  croes-ap- 
p^h  Affirmed  on  direct  appeal,  and  revos* 
ed  on  cross-appeal,  wlQi  dlrsctlons. 
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W.  I.  Mmm  and  Amis  &  Dunn,  for  appel- 
lant J.  R.  Byrd  and  Byrd  &  Wi3aon,  tor  ap- 
XKllees. 

MAYES,aJ.  On  the  27tb  day  of  June,  1880. 
O.  M.  Gallaspr  vaa  appointed  as  guardian 
of  his  three  minor  children  by  the  diancor 
court  of  Newton 'County.  At  the  time  of  the 
appoiiitment  there  seems  to  hare  been 
little  personal  estate  for  him  to  take  charge 
of,  and  tiie  court  required  only  a  $S00  bond 
to  be  executed  for  each  child.  It  appears 
that  each  of  these  bonds  had  the  same  sure- 
ties. It  appears  that,  'after  the  guardian  as- 
sumed the  duties  as  such,  he  paid  little  at- 
tentltm  to  his  accountii^  with  the  court  for 
a  long  while,  and  there  seems  not  to  have 
been  mu6h  necessity  for  Uie  same,  since  Ut- 
tle  money  came  into  his  hands  ^irtilch  require 
ed  accounting  to  the  court,  and  the  court  it- 
self seems  to  have  made  smne  orders  excus- 
ing the  guardian  from  accounting.  None  of 
these  things  become  of  Importance  in  decid- 
ing tUs  case,  so  we  give  this  only  passing 
notice. 

In  December,  1905.  the  guardian  received 
for  each  of  tlie  wards  $1,712.18  as  the  pro- 
ceeds of  the  sale  of  their  interest  In  certain 
timber  acUd  to  a  lumber  company.  The  va- 
lidity of  this  sale  Is  not  drawn  In  question. 
When  this  amount  due  each  ward  was  re- 
ceived by  tile  guardian,  he  was  only  under  a 
bond  of  9B00  to  each  ward,  and,  although  the 
guardian  filed  an  inrentory  In  the  court  on 
December  20,  190S,  reporting  the  sale,  and 
disclosing  that  on  December  1,  1905,  he  bad 
received  tot  each  of  his  wards  the  amount 
of  $1,712.15,  the  court  did  not  at  that  time 
require  any  additional  bcmd,  although  the 
guardian's  report  showed  that  he  held  three 
times  as  much  money  for  his  wards  as  his 
bonds  covered.  On  May  IS,  1907,  nearly  18 
months  after  the  filing  of  the  Inventory 
showing  the  sale  of  tlie  wards'  property,  and 
when  this  amount  bad  been  in  poase8Sl<m  of 
the  guardian  since  December  1st  under  the 
$600  bonds,  it  appears  that  an  application 
was  filed  Iqr  the  sureties  on  the  first  bonds, 
seeking  to  be  released  therefrom,  and  the 
court  made  an  order  that  the  sureties  on 
the  first  bonds  be  reUeved  from  further  lia- 
bility, and  that  a  new 'bond  be  executed, 
■which  was  accordii^ly  done  on  the  13th  day 
of  May,  1907.  This  new  bond  was  e»cuted 
in  the  sum  of  $6,000,  and  was  given  as  a  se- 
curity for  all  tiiree  of  the  children.  Accord- 
ingly, after  the  execution  of  the  new  bond, 
tbe  guardian,  without  ever  having  made  any 
settlement  of  his  accounts  up  to  this  time 
under  the  old  bonds,  was  continued  as  guard- 
Ian  under  this  bond  until  some  time  In  1810, 
when  he  died. 

It  indisputably  aiq>eani  that  when  the 
guardian  sold  the  timber  to  tbe  lumber  com- 
XHiny,  in  December,  1905,  he  received  there- 
for the  sum  of  $12,400.  one-seventh  of  which, 
or  th»  sum  of  $l,712.li8,  belonged  to  each  of 
the  wards.    It  further  appears  that  the 


whole  amount,  including  the  minors'  Interr 
est,  was  deposited  In  the  Bank  of  Decatunto 
the  Individual  credit  of  O.  M.  Oallaspy,  then 
engaged  in  a  mercantile  business,  and  all  of 
said  moni^  was  checked  out  to  pay  for  the 
different  IndebtedneBses  and  for  InvestmoitB 
In  condnctlng  the  business  In  which  Oallaspy 
was  engaged  at  the  time,  and  that  this  was 
done  between  December  1,  1905,  and  May  13. 

1907,  the  date  of  the  new  bond.  In  other 
words,  Oallaqor  took  this  whole  sum  and 
treated  It  as  his  own.  and  converted  It  to 
hia  own  use  and  dlspcwed  of  It  prior  to  the 
giving  of  the  second  bond,  and  that  he  had 
not  only  done  this,  but  that  he  had  over- 
drawn some  $4,000.  While  the  record  un- 
questionably shows  that  while  actbig  under 
the  first  btmda  he  had  converted  to  bis  own 
use  the  money  beloi^rlng  to  his  wards,  It  also 
appears  that  on  May  13,  1907,  when  this 
bond  was  encuted,  Oallasiv  was  still  sol- 
vent and  worth  several  thousand  dollars 
more  Qian  was  due  his  wards.  Therefore, 
when  he  executed  this  second  bond,  he  was 
Indebted  to  his  wards  for  the  amount  of 
money  which  he  had  converted,  and  he  was 
amply  aUe  to  have  paid  their  claim.  It  ap- 
pears that  in  the  latter  patt  of  the  year 

1908,  and  nearly  two  years  after  the  giving 
of  tiie  second  bond,  and  without  ev^  hav- 
ing made  any  accounUi^  to  the  court  of  the 
money  of  the  wards  iffevlously  converted  by 
him,  Oallaspy  became  insolvoit,  and  In  the 
early  part- of  1910  was  put  Into  bankruptcy, 
dying  about  Hay  of  the  same  year. 

After  his  death  a  suit  was  Instituted  by 
J.  B,  Rowiee,  In  behalf  of  the  wards  and 
deacrtbii^  himself  In  the  suit  '*as  guardian 
ad  litem."  This  suit  Is  Instituted  In  the 
chancery  court  against  the  bondsm^  on 
both  bonds,  seeking  to  hold  both  sets  <tf 
sureties  liable.  The  case  was  heard,  and  the 
chancery  court  h^  that  the  second  bond 
alone  was  liable  for  the  Indebtedness  due  by 
the  guardian  to  the  wards,  and  dlunlBsed 
the  suit  as  to  the  sureties  on  the  first  bonds. 
From  this  judgment  the  Indemnity  Company 
prosecutes  a  direct  appeal,  and  the  so-called 
"guardian  ad  litem"  prosecutes  a  cross-ap- 
peal. The  bond  company  contends  ttut  the 
first  bond  Is  liable  alone,  and  tbe  "guardian 
ad  litem"  claims  that  both  bonds  are  liable. 
The  question  Is  whether  or  not  the  first  bond 
Is  liable  to  the  exclusion  of  the  second,  or 
whether  or  not  the  seccmd  bond  to  liable  to 
the  excluslob  of  the  fllrst,  or  whether  both 
bonds  are  liable-  it  appears  that  the  total 
sum  due  all  the  wards  is  over  $8,000,  more 
than  the  total  amount  of  both  bonds;  the 
second  bond  being  for '  $6,000  and  the  first 
three  bonds  each  bring  for  the  sum  of  $600. 
We  want  to  emphasize  the  fact  that,  al- 
though it  appears  that  the  actual  conversion 
of  the  property  by  the  guardian  took  place 
while  he  was  acting  as  guardian  under  the 
first  bonds,  yet  at  the  time  t2ie  second  bond 
was  given,  and  for  nearly  two  years  after 
the  guardian  entered  upon  Ills  duty  as  guard- 
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Ian  ander  the  second  bond,  be  was  solvent, 
and  the  amount  dae  the  wards  could  hare 
been  made  out  of  htm  at  any  time  up  to  the 
latter  part  of  1908. 

[1]  It  appears  from  the  record  that  the 
sureties  on  the  first  bonds  applied  to  the 
court,  under  the  authority  of  section  2407  of 
the  Code  of  1906,  authorizing  the  court,  on 
petition  of  the  sureties,  to  require  the  guard- 
Ian  to  execute  a  new  bond.  It  Is  practically 
conceded  on  both  sides  that  this  petition  was 
filed,  bnd  that  the  court  required  the  execu- 
tion of  a  new  bond.  No  question  is  raised 
as  to  the  validity  of  the  court's  action  In 
this  regard.  The  order  is  made  by  the  court 
on  the  13th  day  of  May,  1907,  tmd  recites 
that  "it  is  ordered  by  the  court  that  the  sure- 
ties be  relieved  from  further  liability  on  said 
bond,  and  that  the  new  bond  be  recorded." 
From  the  order  made  by  the  court  it  plainly 
appears  that  a  new  bond,  and  not  an  addi- 
tional bond,  was  taken,  and  it  is  also  plain 
that  this  new  bond  was  Intended  to  be  a  se- 
curity for  further  and  not  p<ut  derelictions 
of  duty  on  the  part  of  the  guardian.  In  the 
case  of  State  v.  Shackelford,  66  Miss.  648, 
this  court  held  that  a  guardian's  bond  had 
no  retrospective  operation,  unless  such  bond 
plainly  Indicates  an  intention  that  It  should 
have  a  retrospective  effect  To  the  same  ef- 
fect are  the  cases  of  Lew^thal  v.  State,  SI 
Miss.  64S;  State  v.  HuU,  53  Miss.  626;  Mc- 
Williams  V.  Norfleet,  60  Miss.  087;  McWU- 
Uams  T.  Norfleet,  63  Miss.  183. 

[2]  In  view  of  the  above  decisions,  and 
since  it  is  plain  that  the  guardian  converted 
the  funds  of  the  wards  to  his  own  use  while 
acting  as  guardian  under  the  first  bonds,  It 
must  follow  that  appellant  is  not  liable  on  Its 
bond  for  the  actual  conversion  of  the  funds; 
hut  the  first  bondsmen  are^  and  the  court 
erred  when  It  dismissed  this  suit  as  to  them. 

[3]  This  breach  having  occurred  while  the 
first  bonds  were  current,  those  bonds  are  lia- 
ble to  all  damages  that  accrue  to  the  wards 
on  account  of  that  breach;  but  this  conclu- 
sion does  not  result  In  releasing  the  sureties 
on  the  second  bond.  The  amount  of  both 
bonds  Is  not  sufficient  to  make  the  wards 
^ole,  so  there  can  arise  in  this  case  no  con- 
flicting rights  as  between  the  bondsmen 
themselves,  or  as  to  their  liability  between 
themselves.  While  the  court  held  In  the  case 
of  McWUUams  v.  Norfleet,  63  Miss.  183,  when 
it  was  before  the  court  for  the  second  time, 
that  the  new  bond  of  a  guardian  vras  pro- 
spective, and  not  retrospective.  It  also  held 
that  a  guardian's  bond  "Imports  responsibili- 
ty for  losses  occasioned  by  negligence  or  In- 
attention, as  well  as  for  the  corruption,  of 
the  guardian.  It  cannot  be  that  ft  breach  of 
the  first  bond  confers  any  immunity  upon  the 
sureties  on  Us  second  bond  for  an  Infraction 
of  the  lattw.  They  are  liable  not  only  for 
mon^  and  assets  of  the  wards'  estate  which 
'actually  came  Into  his  hands'  after  the  sec- 
ond bond  was  executed,  but  also  for  such  as 


he  ml^t  and  could  have  collected  and  re- 
duced to  poss^ioo  by  a  fftlthful  administra- 
tion of  his  office.  Any  other  doctrine  would 
be  a  novelty  in  the  law  in  relation  to  guard- 
ians and  trusts."  And  the  court  further 
holds  that  it  is  the  duty  of  a  guardian, 
whether  acting  nnder  a  first  or  a  second  bond, 
to  "exercise  reasonable  care  and  diligeDce  in 
the  manag^rat  of  the  ward's  estate^  to  col- 
lect debts  and  securities  belonginf?  to  the  es- 
tate, and  to  administer  the  trust  confided  to 
him  for  the  ben^t  of  the  wards,  and  not  for 
the  advantage  of  himself."  In  the  McWil- 
llams  Case,  63  Hiss.  183,  after  decUring 
the  above  rule  of  law,  the  court  held  the  sec- 
ond bond  of  a  guardian  liable  for  the  failure 
of  the  guardian  to  collect  from  himself  and 
partners,  while  solvent,  a  n<^  which  waa 
lost  to  the  wards  on  account  of  this  neslect 
and  the  subsequent  Insolvency  of  himself  and 
partners,  although  it  appeared  that  the  im- 
proper dealings  with  the  fund  of  the  wards 
took  place  under  a  former  bond.  This  rule 
was  declared  in  the  cases  of  Cnunp  t. 
Oerock,  ^  Miss.  766,  Banks  v.  Machen.  40 
Miss.  256,  Moffatt  v.  Loughbridge.  51  Miss. 
211,  and  In  Ames  v.  Williams,  74  Hiss.  404, 20 
South.  877.  The  law  announced  by  the  above 
cases  Is  the  universal  law,  so  far  as  we  have 
been  able  to  ascertain  it 

When  this  second  Iwnd  was  given,  altbonSh 
the  actval  conversion  of  these  wards'  prop- 
erty had  takoi  place  under  the  first  bond, 
the  guardian  was  solvent  and  fully  able  to 
pay  the  amount  then  due  the  wards.  The 
amount  was  lost  to  them  because  the  gnaid- 
ian  failed  and  neglected  to  pay  over  tbe 
amount  to  them  as  he  should  have  done,  and 
it  was  because  of  this  neglect  that  they  lost 
their  money.  It  is  true  that  in  this  case  It 
was  a  debt  owing  by  the  guardian  to  the 
wards  and  not  the  debt  of  a  third  party.  It 
is  also  true  that  the  n^lect  of  the  guardian 
was  the  failure  to  pay  over  for  the  wards, 
while  he  was  solvent,  and  from  himself,  a 
sum  of  money  which  he  had  converted,  and 
which  belonged  to  them.  But  this  tnct  can- 
not affect  the  legal  principle.  The  duty  im- 
posed by  law  for  him  to  protect  his  wards 
from  loss  by  neglect  to  exercise  reasonable 
diligence  to  collect  debts  owing  to  than  rest- 
ed more  heavily  upon  him  when  he  was  ttaelr 
debtor  by  his  own  wrongful  act  than  it  wonld 
If  he  had  merely  failed  to  collect  a  debt  from 
some  third  party.  Under  these  circumstances 
the  law  would  hold  his  bondsmen  liable  under 
a  state  of  facts  that  mi^t  exculpate  tbeni 
under  other  circumstances.  A  rule  of  law 
that  would  exculpate  a  guardian  for  Callini: 
to  collect  from  himself  wh&i  he  had  wroBf^- 
fnlly  converted  the  funds  of  his  viaiL  mere- 
ly because  the  debt  was  owing  by  him  and 
he  as  an  individual  would  have  to  make  the 
payment  to  himself  as  gnardiaOf  would  be  a 
perversion  of  the  right  and  we  apprdiend 
that  no  court  will  ever  so  hold.  Of  com^  it 
must  appear  in  evwy  case  that  tba  gnatdian 
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was  solvent  and  oonld  have  been  made  re- 
sponsible during  ibe  carrency  of  the  second 
bond.  In  short,  it  must  be  shown  that  the 
wards  have  actually  suffered  loss  by  reason 
of  the  neglect  If  It  were  shown  tbat  the 
gnardlan  was  insolrrat,  and  that  at  no  time 
during  the  life  of  the  second  bond  could  the 
amount  have  been  collected,  the  second  bond 
would  not  be  liable  for  the  n^ec^  because 
DO  damage  was  done  by  it. 

In  the  case  of  Johnson  t.  Hldu,  97  Ey. 
U6,  30  S.  W.  8,  the  court  held  that,  "if  one 
was  solvent  when  he  qualified  as  guardian,  a 
note  then  due  from  him  to  the  wards'  estate 
will  be  treated  as  cash  assets,  rendering  the 
sureties  on  his  bond  liable  for  the  amoimt  of 
the  note,"  if  he  subasQnently  becomes  Insol- 
vent without  having  paid  the  ward  the 
^oimt  due  him,  the  b<md  is  liable  for  this 
failure  on  the  part  of  the  guardian  to  do  his 
duty  and  collect  the  debt,  and,  of  course,  It 
can  make  no  difference  whether  the  debt  due 
the  ward  is  a  note  or  on  open  account  The 
evidence  of  the  indebtedness  does  not  affect, 
in  any  way,  the  liability  of  the  bondsmen  for 
same.  So,  also,  In  the  case  of  U.  S.  Fidelity 
ft  Guaranty  Co.  v.  State.  40  Ind.  App.  130, 
81  N.  Ei.  2!^  it  is  held  that  "where  one  Is  ap- 
pointed guardian  of  a  minor's  estate,  who  at 
the  time  of  assuming  the  trust  is  personally 
indebted  to  the  estate,  the  guar^an  must 
pay  the  debt,  separate  the  amount  of  it  from 
bis  own  funds,  and  Invest  It  for  the  benefit 
of  the  ward,  if  he  be  solvent  at  the  time, 
and  his  failure  to  so  invest  it  Is  a  conversion 
of  that  amount  of  the  ward's  funds  to  his 
own  use,  and  the  bond  is  liable.  See,  also, 
State  V.  Gregory.  119  Ind.  503,  22  N.  E.  1; 
Sargent  v.  WalUs,  07  Tei.  483,  3  S.  ,W.  721; 
Mattoon  v.  Cowing,  13  Gray  (Mass.)  387;  Mc- 
Gill  V.  O'Connell.  33  N.  J.  Eq.  256;  Martin 
V.  Davis,  80  Wis.  376,  50  N.  W.  171. 

There  was  a  breach  of  both  bonds  and  the 
amount  adjudged  to  be  due  the  minors  ab- 
sorbs both  bonds.  Both  having  been  breach- 
ed during  the  currency  of  each,  neither  had  a 
right  to  complain  that  both  are  made  liable 
for  the  breach  that  occurred  during  the  cur- 
rency of  each  bond.  Both  are  Independently 
and  separately  liable  In  the  full  penalty, 
since  the  damage  done  to  the  wards  exceeds 
the  penalty  of  both.  The  burden  that  either 
bond  Is  made  to  bear  Is  neither  lessened  nor 
increased  by  the  fact  that  the  other  Is  also 
liable  for  a  different  breach  of  faith  in  re- 
gard to  the  preservation  of  the  same  fund. 
Both  bonds  were  given  to  make  secure  the 
fund,  and.  If  it  takes  them  both  to  do  tbat 
for  which  they  were  given,  neither  has  any 
ground  of  complaint  If  no  second  bond  had 
been  given,  the  flrst  would  have  been  liable, 
because  the  actual  conversion  had  taken 
place  during  its  currency.  If  the  money  had 
rtmply  been  owing  the  guardian  from  a  third 
person,  and  had  been  lost  to  the  wards  by 
Uie  n^lect  of  the  guardian,  the  second  bond 
would  have  been  liable;  and  this  Is  Just  what 


occurred,  except  that  tb»  debtor  was  tbe 
guardian  himself. 

[4]  But  it  is  further  argued  that  this  suit 
cannot  be  maintained,  because  brought  by 
Rowzee  as  "guardian  ad  litem."  and  not  as 
next  friend.  In  answer  to  this  argument  we 
have  only  to  say  that  where  a  minor's  inter- 
ests are  at  stake,  and  when  the  record  shows 
that  a  person  instituting  a  suit  is  in  reality 
acting  as  the  *^xt  friend"  of  the  minor, 
this  court  will  not  look  with  critical  eyes  on 
the  diaracterlzatlon  which  the  next  friend 
chooses  to  give  himself  In  the  pleadings.  We 
shall  treat  him  as  In  truth  what  he  is,  tbe 
Mend  of  the  minor,  and  trust  to  the  sound 
}adgm«it  of  the  Infant's  court  to  require  of 
him  the  fulh  discharge  of  his  duty  to  the 
minor,  by  whatever  name  such  person 
chooses  to  designate  bis  r^resmtative  diat^ 
acter. 

It  follows  tbat  this  case  Is  affirmed  on  di- 
rect appeal,  and  reversed  on  cross-appeal, 
with  direction  to  enter  Judgment  here  on 
cross-appeal  against  the  sureties  <m  the  first 
bond  for  the  fuU  jioial^  of  tlw  bond. 

So  ordered. 


W.  Ifc  ROBINSON  CO.  ▼.  WEATHEBSBT 

et  aL    (No.  15,439.) 

(Supreme  Court  of  Mississippi.     March  25, 
1912.) 

1.  Landlobo  and  Tenant  (I  9*)— Existenci 
or  KEUiTiON— CoNTBACX— Bond  fob  Title. 

The  vendor  of  land  executed  a  bond  for 
title  and  gave  the  vendee  possession;  tbe  bond 
providing  tbat  the  conveyance  should  be  made 
upon  payment  of  certain  notes  and  annual  in- 
terest, which  ioterest  was  to  be  considered  as 
rent,  miless  each  note  was  paid  at  matnrit;. 
The  vendee  failed  to  pay  tbe  notes,  and  also 
failed  to  pay  the  interest  Beld  that  the  ven- 
dor being  entitled  to  possession,  the  parties 
occupied  the  relation  of  landlord  and  tenant 
tbe  vendor  being  entitled  to  tbe  amount  of  the 
Interest  on  the  notes  as  rent,  the  interest 
merely  fixing  the  amount  of  the  rent 

Note^For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ft  23-29;  Dec.  IMg. 

i  o.»i 

2.  Landlord  and  Tenant  (i  252*)— ^tioHTS 
or  Landlord — Lien  on  Crops. 

A  landlord  can  enforce  a  lien  for  rent  and 
supplies  against  a  bona  fide  porchaser  for 
value  of  tbe  crops  raised  by  the  tenant  on  the 
land. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  1002.  1022-1026, 
1029;   Dec  Dig.  §  252.*] 

8.  Landlord  and  Tenant  (S  254*)— Lien 
roR  Bent— Equitabli  EIsk^rl. 

Where  a  vendor  of  land  executed  a  bond 
for  title  and  admitted  the  tenant  Into  posses- 
sion,  the  contract  proTiding  that  the  payment 
of  hiterest  on  the  unpaid  xrarchase  money 
should,  in  event  of  a  failure  to  pay  install- 
ments when  due,  be  taken  as  rent,  a  faiture  of 
tbe  vendor  to  notify  one  extending  credit  to 
the  tenant  in  reliance  on  his  crops  did  not 
estop  the  vendor  from  subjecting  the  crops  to 
his  lien  as  a  landlord,  though  the  bond  for 
title  was  not  recorded,  for  toe  possession  of 
the  tenant  was  notice  of  Its  contents,  uid 
there  was  no  duty  on  the  part  of  the  vendor 


fWor  oihM  CMS*  see  sams  ttvle  aad  SMtlea  NUMBBS  la  Dso-  Dig.  A  Am.  Dig.  Kar  No.  Serlts  *  Rap'r  IndexM 


Digitized  by 


Google 


Appeal  from  Circuit  Court,  Amite  County ; 
M.  H.  Wilkinson,  Judge. 

Action  by  R.  L.  Weathersby  and  another 
against  the  W.  L.  Robinson  Company.  Froiq 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

On  December  2,  1907,  Weatberaby  Bvoa., 
who  were  the  owners  of  land  in  Amite  coun- 
ty, Miss.,  agreed  to  sell  and  executed  bond 
for  title  to  T.  S.  McGehee.  The  instrument 
recites  that  the  obligors  bind  themselves  for 
a  consideration  of  |2,600,  to  be  paid  in  five 
equal  annual  installments,  beginning  Janua- 
ry 1, 1909,  for  wbich  notes  are  given,  to  con- 
vey the  land  In  question  to  McGehee,  and 
further  provides  that  the  said  notes  shall 
bear  interest  at  the  rate  of  6  per  cent  from 
January  1,  1908,  "interest  to  be  paid  annual- 
ly, said  interest  to  be  considered  as  rent,  un- 
less each  note  Is  paid  as  above  specified." 
The  instrument  contains  the  further  provi- 
sion: "The  consideration  of  this  obligation 
Is  that  If  said  T.  S.  McGehee  shall  pay 
said  notes  at  maturity,  and  shall  pay  all 
taxes  on  said  land  and  the  Interest  thereon, 
as  stipulated,  the  said  Weathersby  Bros, 
shall,  on  the  completion  of  the  payment  of 
said  notes,  execute  or  caiise  to  be  made  and 
delivered  to  said  McGehee  a^sale  of  said  land 
In  a  warranty  deed  In  good  and  sufficient 
form,  in  the  meantime  they  shall  i>ermit  said 
T.  S.  McGehee  to  occupy  and  use  for  his  own 
beuefit  said  land,  then  this  obligation  to  be 
in  full  force;  otherwise  to  be  null  and  void." 

McGehee  went  into  possession  of  the  prop- 
erty, and  lived  on  It  during  the  years  1908 
and  1009,  and  raised  crops  thereon.  During 
these  years  he  traded  with  Hoblnson  &  Co., 
who  Iwught  his  crop  In  1908,  except  cer- 
tain cotton  delivered  to  Weathersby,  which 
amount  was  credited  on  the  bond  for  title, 
and  which  amount  was  not  quite  enough  to 
equal  6  per  cent,  interest  on  the  purchase 
price.  In  1909,  McGehee  again  traded  with 
Robinson  &  Co.,  who  bought  his  cotton,  and 
at  the  end  of  1909  surrendered  the  contract 
and  moved  from  the  place.  Appellees  there- 
upon demanded  of  Robinson  &  Co.  the  bal- 
ance due  for  the  year  1908  to  bring  the 
amount  up  to  $150,  or  6  per  cent,  interest  on 
the  purchase  price,  and  the  further  sum  of 
fl50  rent  for  the  year  1909.  Upon  the  re- 
fusal of  appellants  to  pay  these  amounts,  ap- 
pellees brought  suit  In  the  circuit  court,  set- 
ting up  the  fact  that  McGehee  was  their 
tenant  for  the  years  1908  and  1909,  and  that 
they  had  a  prior  lien  as  landlord  upon  the 
agricultural  products.  Appellees  contend  that 
the  relation  of  landlord  and  tenant  did  not 
exist  under  the  contract. 

On  the  trial,  botb  sides  asl^ed  a  perempto- 


ft  Price  and  Jackson  ft  Gordon,  for  appellees. 

McLEAN,  J.  [1]  Appellant  ta.Ua  to  dis- 
criminate between  the  well-marked  and  well- 
defined  distinction  of  tlie  relatiooB  existing 
between  vendor  and  vendee,  where  an  abso- 
lute conveyance  Is  made,  and  wliere  only  a 
bond  for  title,  an  executory  contract,  an 
agreement  to  convey  upon  the  paymoit  of 
the  purchase  mon^.  Is  entered' Into.  In  the 
former  Instance— that  la,  where  the  land  is 
conv^ed  by  deed — the  vendee  becomes  the 
actual  owner  of  the  land;  and,  being  thiy 
owner,  he  Is  ientltied  to  the  possession, 
tile  vendor  has  no  longer  any  title  or  estate 
in  the  land.  All  that  he  has  is  merely  a 
lien  upon  the  land  for  the  payment  of  the 
purchase  price,  and  can  subject  the  land  to 
the  payment;  but  in  the  case  of  an  execu- 
tory contract  the  vendor  retains  the  title  and 
the  estate,  and  the  vendor,  having  the  title 
and  the  estate,  also  has  the  right  to  remain 
In  possession.  Being  entitled  to  the  use  and 
occupation  of  the  land,  the  vendor  can  him- 
self occupy,  or  rent  the  land  to  whomsoever 
he  pleases.  This  being  the  status  of  the 
parties.  It  must  follow,  under  the  terms  of 
the  contract  in  the  instant  case,  that  the 
vendor  also  became  landlord.  There  Is  noih- 
ing  InconslatCTt,  not  less  unlawful,  in  the 
contract  as  to  paying  the  purchase  price  and 
also  the  rent  Of  course,  calling  Interest 
rent  does  not  make  it  rent;  but  the  word 
"Interest"  here  Is  used  so  as  to  make  the 
amount  of  the  rent  definite  and  certiiio. 
Suppose,  Instead  of  saying,  "Said  Interest  to 
be  considered  as  rent  unless  each  note  is 
paid  as  above  specified,"  it  had  read,  "If  the 
note  Is  not  paid  the  said  McGehee  is  to  pay 
$150  rent"  would  there  be,  In  legal  contem- 
plation, any  difference?  These  principles  are 
set  at  rest  In  Bacon  v.  Howell,  CO  Miss.  3G*J; 
Nobles  V.  McCarty,  61  Miss.  456;  Maynard 
V.  Cocke.  71  Miss.  493,  15  South.  788;  Flow- 
ers  Carruth  Company  v.  Moyse,  95  Miss.  174, 
48  South.  523. 

The  fact  that  the  bond  for  title  was  not 
recorded  makes  no  difference.  Possession  of 
land  under  an  unrecorded  contract,  whether 
executed  or  executory,  Is  equlvaloit,  so  far 
as  notice  to  third  persons  is  concerned,  to 
the  recording  of  the  Instrument;  but  the  ix>s- 
sesslon  is  notice  of  Just  exactly  what  the 
rights  and  obligations  of  the  parties  are  as 
shown  by  the  instrument — no  more,  no  less. 
It  therefore  follows  that  the  Robinson  Com- 
pany had  notice  of  the  terms  of  the  contract 
between  the  vendor  and  vendee,  and  there- 
fore extended  the  credit  to  McGehee,  wltb 
the  notice  that  the  plaintiff  bad  a  Ilea  on 
the  products  grown  upon  the  land  for  the 
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payment  of  tbe  $1X0,  eadb,  for  the  Tears  190S 
and  1900. 

[2]  In  addition  to  this,  the  law  Is  too 
settled  in  this  state  to  require  the  citation 
of  authorities  that  the  landlord  can  enforce 
his  lien  for  rent  and  sapplles  against  a 
bona  flde  purchases-  for  valae  of  the  agrlctU- 
tural  produce  without  notice  of  the  land- 
lord's claim. 

[3]  The  lower  court  ruled  correctly  in  stis- 
talnlng  the  objection  of  the  plaintiff,  to  the 
effect  that  the  plaintiff  knew  that  the  de- 
fendant was  furnishing  snppllee  to  the  ten- 
ant, for  two  reasons:  First,  as  hereinbefore 
stated,  the  defendant  was  charged  with  the 
notice  of  the  actual  relations  existing  be- 
tween the  plaintiff  and  the  tenant  McGehee ; 
but,  in  addition  to  that,  there  was  surely 
no  duty  upon  the  part  of  the  plaintiff  to 
notify  the  defendant  that  the  defendant  was 
crediting  McGehee  at  his  (the  defendant's) 
own  risk.  Tbe  proposed  evidence  did  not 
Show  that  plaintiff  Intended,  or  that  his  con- 
duct was  reasonably  calculated,  to  mislead 
defendant  or  that  defendant  was  misled  by 
the  action  of  plaintiff. 

We  see  no  error  In  tbe  record,  and  the 
case  is  affirmed. 


FULLER  T.  STATB.    (No.  15,800.) 

(Supreme  Court  of  MIssissippL    March  18, 
1912.) 

Appeal  from  Circuit  Court,  TorreBt  County; 
Paul  B.  Jobnson,  Judge. 

Nancy  Fuller  was  convicted  of  crime,  and 
appeals.  DIsmisBed. 

See,  also,  57  South.  921. 

PER  CURIAM.   Appeal  dismissed. 


COOPBR  T.  ROTHMAN  et  aL 
(Supreme  Court  of  Florida.    Feb.  20,  1912.) 

(Byllahm  by  the  Court.) 

1.  UfiURT  (I  62*)— What  CoHsnruTEs. 

Where  C  loaned  to  R.  and  four  others 
$5,000  at  8  per  cent.  Interest  evidenced  by  a 
note  for  that  amount  due  90  days  after  the 
date  of  said  note  (viz.,  on  the  lat  of  July, 
li>07),  secured  by  a  mortgage  on  real  estate, 
which  money  was  borrowed  from  C.  for  the 
purpose  of  going  into  a  real  estate  Bpeculation, 
and  It  was  ag;reed  at  the  time  of  said  loan 
that  C,  In  addition  to  the  8  per  cent,  interest, 
should  have  one-third  interest  in  the  profits, 
and  where  it  appears  that  on  the  1st  of  Oc- 
tober, 1907,  when  said  note  fell  due,  R.  and 
his  associates  were  unable  to  pay  the  note, 
and  as  a  condderation  for  a  90-day  extension 
they  gave  C.  three  notes  aggregating  £1,500, 
payable  in  6,  0,  and  12  months,  and  it  was 
agreed  that  these  three  notes  were  to  satisfy 
C.'s  claim  (or  profits,  when  at  that  time  there 
were  no  proiBts,  the  transaction  is  usurious  un- 
der the  statute  of  Florida. 

[Ed.  Note.— For  other  cases,  see  Usury, 
Cent.  Dig.  II  109-113;  Dec.  Dig.  |  62*} 

2.  UsDBT  (I  100*)  —  Applicatiow  of  Pat- 

HENTS. 

Where  there  is  a  note  for  $5,000,  bearing 
8  per  cent  interest,  and  three  S600  notes 


which  represent  a  usurious,  consideration,  all 
involved  in  the  same  foreclosure  proceedings, 
there  is  no  error  committed  by  the  circuit 
judge  in  applying  payments  which  were  made 
on  the  $5,000  note,  and  In  refusing  to  allow 
interest  on  the  principal  debt  of  $5,000. 

[Ed.  Mote.— For  other  cases,  see  Usury, 
Cent  Dig.  H  219-234;  Dec  Dig.  |  100.*] 

Appeal  from  Circuit  Court,  Hillsborough 
County;  F.  M.  Robles,  Judge. 

Bills  by  U  J.  Cooper  agahist  J.  Bothmnn 
and  others.  Bills  were  consolidated.  De- 
cree for  defendants,  and  complainant  ap- 
peals. Affirmed. 

J.  W.  Frazier,  J.  C.  Reynolds,  Parkhtll  & 
Jackson,  and  J.  T.  G.  Crawford,  for  appel< 
lant.   F.  iSL  Slmonton,  for  appisUees. 

H0(3EBR,  T.  On  ^  14th  day  Of  Februa- 
ry, 1910,  appellant  filed  two  bills  In  the  cir- 
colt  court  of  Hillsborough  county  to  tore- 
close  two  mortgages  on  real  estate  executed 
by  appellees  to  blm.  One  to  foreclose  a 
mortgage  dated  October  1,  1007,  to  secure 
the  payment  of  three  notea  for  $500,  eadi 
dated  tbe  same  day  of  the  mortgage  and  due, 
respectlTely,  6,  8^  and  12  months  after  date. 
The  second  bill,  which  was  an  amended  one. 
to  foreclose  a  mortgage  on  real  estate  given 
to  secure  the  payment  of  a  promissory  note 
for  $5,000.  due  90  days  after  date.  Tbe  note 
and  mortgage  are  dated  the  lat  day  of  July,  • 
1007.  The  two  suits  were  consolidated  by 
consent  and  were  heard  and  dUsKned  of  by 
one  decree. 

The  answer  to  tbe  bUla  set  up,  In  sub- 
stance, the  defendants  In  tbe  suits  borrow- 
ed $5,000  from  the  complainant  on  July  1, 
1907,  for  the  purpose  of  buying  on  specula- 
tloc  a  certain  tract  of  land,  and  that  it  was 
agreed  that  if  appellant  would  lend  them 
$5,0(X)  to  make  a  cash  payment  on  the  laud 
they  would  give  him  8  per  c«Qt  Interest  on 
the  $5,000  and  one-third  of  the  profits  they, 
expected  to  make  from  the  speculation,  and' 
that  be  would  extend  tbe  time  of  iiaynient 
of  the  $5,000  note  in  furtherance  of  tbe 
speculation.  That  when  the  $5,<X)0  note  ma- 
tured, araKllees  were  not  able  to  pay  It,  and 
appellant  exacted  of  them,  as  a  condition  of 
ettenslon  of  the  time  of  payment,  that  his 
expected  profits  should  be  fixed  at  $1,500  evi- 
denced by  the  three  notes  referred  to.  That 
this  was  the  sole  consideration  of  the  said 
three  notes  and  the  mortgage  given  to  se- 
cure it,  and  that  the  whole  transaction  was 
thereby  rendered  usurious.  Replications 
were  filed  or  waived  by  consent,  and  the  cas- 
es were  referred  to  a  master  to  take  the 
testimony.  Upon  the  hearing  the  circuit 
Judge  decreed  that  the  transaction  was  usuri- 
ous under  our  statute;  that  the  three  $r>00 
notes  and  the  mortgage  to  secure  the  same 
were  void;  and  that  complainant  recover 
only  the  principal  of  the  $5,000,  less  the 
payments  which  had  beai  made  to  complalu- 
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time  previous  to  the  Ist  day  of  July,  1007, 
J.  Rothioaii,  Samuel  Borchardt,  D.  H.  Wood- 
ward, and  C.  C.  Woodward  had  undertaken 
to  buy  for  speculative  purposes  from  A.  P. 
Stuckey  a  tract  of  land  containing  a  little 
over  200  hundred  acres,  situated  In  Hlllsbor- 
oo^  county,  Fla.  The  price  demanded  was 
$15,000.  to  be  paid  In  InsUllments.  The  first 
payment  was  to  be  $5,000.  C.  C.  Woodward, 
representing  himself  and  his  associates,  ap- 
proached the  appellant  for  a  $5,000  loui  to 
make  the  cash  payment. 

There  was  a  boom  In  real  estate  at  the 
time,  and  C.  C.  Woodward  and  his  associates 
were  confident  they  could  dispose  of  the  land 
If  they  could  secure  it  In  a  very  short  time 
at  a  large  profit  The  whole  scheme  was 
laid  before  appellant,  and  a  loan  of  $5,000 
was  solicited  of  him.  Appellant  agreed  to 
lend  them  the  $5,000  at  8  per  cent.  Interest, 
and  In  addition  be  was  to  receive  one-third 
of  the  profits  of  the  venture.  The  money 
was  loaned,  and  the  note  for  $S,000  dated 
July  1,  1007,  due  90  days  from  date  with  8 
I>er  cent  Interest  and  the  mortgage  whldk 
is  sought  to  be  foreclosed  were  executed 
and  delivered.  When  the  90-day  note  fell 
due,  the  rosy  expectations  of  the  speculators 
'had  not  been  realized  on  the  land  they  had 
contracted  to  buy  from  Stuckey,  paying  him 
the  $5,000  borrowed  from  a'ppellant  The 
latter  Insisted  on  the  payment  of  the  note, 
The  makers  were  unable  to  pay.  In  this 
situation,  the  follovrlng  agreement  was  made 
between  the  parties: 

"This  agreement  made  and  entered  into  on 
this  the  first  day  of  July,  A.  D.  1907,  by  ^nd 
between  J.  Rothman,  D.  M.  Woodward,  C.  C. 
Woodward  and  Samuel  Borchardt  parties  of 
the  first  part  and  L.  J.  Cooper,  party  of  the 
second  part  witnesseth  that: 

"Whereas  the  parties  of  the  first  part  have 
obtained  from  one  A.  P.  Stuckey,  a  contract 
of  sale  to  the  hereinafter  described  real  es- 
tate whereby  the  said  parties  of  the  first 
part  are  to  pay  for  said  real  estate  the  sum 
of  fifteen  thousand  dollars  ($15,000.00),  five 
thousand  dollars  ($5,000.00)  of  which  has 
been  paid  and 

"Whereas  the  party  of  the  second  part  ad- 
vanced to  the  parties  of  the  first  part  the 
said  sum  of  five  thousand  dollars  ($5,000.00), 
to  be  repaid  in  ninety  days  from  the  date 
hereof  with  Interest  at  the  rate  of  eight  i>er 
cent.  (8%)  per  annum,  and  whereas  the  said 
L.  J.  Cooper  was  to  have  an  undivided  one- 
third  Interest  in  all  profits  accruing  to  the 
parties  hereto  from  the  purchase  and  sale 
of  the  said  hereinafter  described  real  estate, 
and  whereas  It  is  agreed  between  the  [>artles 
hereto  that  said  L.  J.  Cooper's  profits  shall 
be  estimated  at  fifteen  hundred  dollars  ($1,- 
600.00),  the  parties  of  the  first  part  agree- 


twelve  months  respectively  from  the  date 
thereof  and  to  bear  no  Interest  and, 

'Whereas  the  said  I*  3*  Cooper  agrees  in 
consideration  of  the  paymoit  of  the  said 
fifteen  hundred  dollars  ($1,500.00)  to  release' 
all  hia  Interest  in  and  to  the  profits  aiisizig 
from  the  purchase  and  sale  of  the  hereinaft- 
er described  real  estate;  In  order  to  forttier 
secure  the  paymrat  of  the  said  five  thousand 
dollars  ($5,000.00)  advanced  by  the  said  L. 
J.  Cooper  and  the  fifteen  hundred  dollars 
($1,600.00)  as  liquidated  profits,  the  parties  of 
the  first  part  hereby  assign  and  set  over  ud- 
to  the  party  of  the  second  part,  the  said  I*, 
J.  Cooper,  his  heirs  and  assigns  all  the  right, 
title  and  Interest  in  and  to  the  said  agree- 
ment or  contract  of  sale  made  and  entered 
Into  on  the  29th  day  of  June,  A.  D.  1907,  be- 
tween A.  P.  Stuckey,  party  of  the  first  part, 
and  the  parties  of  the  first  part  hereto,  as 
parties  of  the  second  part  It  being  under- 
stood that  the  par^  of  the  second  part  here- 
to is  not  to  assign  or  transfer  said  contract 
unless  it  becomes  necessary  to  assign  or 
transfer  the  same  in  default  of  payment  by 
the  parties  of  the  first  part  of  the  sams  here- 
inbefore mentioned  together  wttb  the  Inter- 
est thereon. 

"It  is  further  agreed  that  any  extaislou  of 
the  time  of  payment  of  any  of  the  said  ob- 
ligations shall  be  within  the  discretion  of 
the  party  of  the  second  part 

"It  is  further  understood  and  agreed  that 
the  party  of  the  second  part  npon  the  fall 
payment  of  the  said  five  thousand  dollars 
($5,000.00)  and  fifteen  hundred  dollars  ($1.- 
500.00)  together  with  Interest  on  said  fire 
thousand  dollars  ($5,000.00)  shall  reassign 
to  the  parties  of  the  first  part  of  the  contract 
hereby  assigned  and  return  to  said  parties 
of  the  first  part  any  other  collateral  held  by 
the  party  of  the  second  part  to  secure  the 
payment  of  the  said  sums  hereinbefore  men- 
tioned and  interest  thereon,  said  lands  be- 
ing situate  In  the  county  of  Hillsborough 
and  stete  of  Florida  and  more  particularly 
described  as  follows :  Lot  three  (3)  of  Hant's 
subdivision  of  the  northeast  quarter  of  tbe 
northeast  quarter  of  section  flfte^  (15). 
township  twenty-nine  (29),  south,  range  nine- 
teen (19)  east  containing  twelve  and 
acres  more  or  lees,  according  to  plat  recsord- 
ed  In  Plat  Book  One  (1)  on  page  ninety-three 
(93)  of  the  Public  Records  of  said  county; 
the  east  half  of  tbe  southwest  quarter  of  the 
southeast  quarter  of  section  ten  (10)  township 
twenty-nine  (29)  south,  range  nineteen  0.9) 
east ;  the  west  half  of  the  southwest  quarter 
of  the  southeast  quarter  of  section  ten  (lO) 
township  twenty-nine  (29)  south  of  range 
nineteen  (19)  east  S.  H  of  N.  E.  %  and  N. 
^  of  S.  B.  hi  Sec  ten  (10)  township  twenty- 
nine  ^)  south  range  fifteen  (16)  east. 
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"In  witness  whereof  the  paiHea  hereto 
lure  subscribed  their  names  and  affixed  their 
asals  tba  date  aforesaid. 

"J.  Rotbman.  [Seal.] 
*T>.  M.  Woodward.  [Seal.] 
*'Samael  Borcbardt  [SeaL] 
'Xi.  C  Woodward.  [SeaL] 

H   [SeaLT' 

This  agreemoit  bears  date  July  1,  1907; 
but  It  Is  clear  from  the  evidence,  and  from 
the  wordlsff  of  tbe  Instrom^it  itself,  it  was 
not  In  fact  executed  until  Ist  of  October. 
1907,  whu  tbe  90-day  note  fell  dn&  No 
profits  had  been  made  at  that  time.   It  Is 
asserted  by  tbe  appeUeee  In  tbelr  testimony 
that  this  acreemmt  and  the  three  |B00  notes, 
with  tbe  mortgage  to  secure  the  same,  were 
all  made  In  order  to  secure  from  annllant 
an  extension  of  time  on  the  90-day  note,  and 
that  this  was  the  sole  considerathm  for  the 
same.   It  Is  testifled  by  a  O.  Woodward, 
who  was  the  principal  negotiator  for  the 
loan,  that  wben  the  IS.000  was  loaned.  It 
was  agreed  with  appellee  that  be  was  to  set 
8  per  cent  Interest,  and  one-third  Interest 
In  the  profits  of  Uie  speculation,  which  was 
to  be  not  less  than  $1,000,  the  amount  stated 
in  the  written  agreement  to  which  we  have 
referred.    Appellant  admits  he  was  to  get 
4Mie-tUrd  of  the  profits,  and  does  not  spe- 
cifically deny  0.  C  Woodward's  statonent 
that  it  was  agreed  whoi  the  loan  was  made 
his  one-third  interest  in  tbe  profits  should  not 
be  less  than  $1,600.  O.  G.  Woodward's  state- 
ment  Is  sniqported  by  the  terms  of  the  writ 
ten  agreemoit,  which  fixes  appellant's  alleg- 
ed profits,  tor  there  was  then  no  profits, 
at  $1,500,  the  total  amount  of  the  three  $000 
notes.    Appellant's  explanation  of  the  cir- 
cumstances under  which  the  three  $500  notes 
were  given  does  not  impair  the  force  of 
C.  C.  Woodward's  statement  Appellant  says 
that  when  bis  $6,d00  note  tell  due  he  de- 
manded payment    Appellees  wanted  an  ex- 
tension, and  that  they  themselves  fixed  the 
amount  of  his  profits  at  $1,600,  gave  notes 
and  a  mortgage  for  the  same,  and  thereby 
got  a  short  extension  of  time  on  the  $6,000 
note.   Granting  that  appellees  fixed  the  prof- 
its ot  appellant  at. $1,500,  wben  there  were 
in  fact  no  profits,  in  order  to  get  an  exten- 
sion on  the  prlndiMLl  debt,  this  Is  entirely 
consistent  with  the  statement  of  G.  C.  Wood- 
ward that  appellant  was  entitled  under  the 
original  agreement  to  at  least  that  much. 
Tbey  would  scarcely  have  ventured  to  fix 
a  smaller  sum  when  tbey  were  endeavoring 
to  get  an  extension  on  a  $5,000  loan.  More- 
OTer,  the  fact  that  the  agreement  copied 
bereln  was  not  executed  until  October  1. 
1907.  but  dated  back  to  July  1.  1907.  shows 
an  effort  to  make  it  appear  that  this  agree- 
ment was  In  t&ct  a  part  of  the  original  trans- 
action.   This  agreement  was  drawn  by  the 
attorney  for  appellant,  who  also  dated  the 
notes  and  mortgages. 

With  reference  to  the  execution  of  the 


three  $600  notes  and  the  mortgage  to  secure 
the  same,  appellant  testifies  at  considerable 
length.  In  response  to  questions  by  bis  own 
solicitor,  he  stated  that  when  be  made  the 
$5,000  loan  there  was  no  specific  agreement 
that  he  would  extend  the  time  of  payment 
after  Its  maturity ;  that  extensions  were  to 
be  at  his  option;  that  when  the  original 
($6,000)  mortgage  fell  due,  he  did  extend  It 
90  days.  His  exact  language  Is  as  follows : 
"At  the  expiration  of  the  original  mortgage, 
they  asked  me  for  an  extension,  and  I  grant- 
ed 00  days  beyond  the  time  specified  in  the 
original  note  for  $6,000.  Q.  And  at  that 
time  the  nrartgage  and  the  Interest  up  to  that 
time  was  due,  was  It?  A.  Yes,  It  was  due. 
Q.  Now,  was  that  the  time  at  which  your 
interest  In  the  profits  was  determined  at 
$1,500?  A.  It  was.  Q.  And  tbey  simply 
gave  you  notes  for  $1,600  and  a  second  mort- 
gage in  consideration — what,  of  your  extend- 
ing the  note  and  mortgage?  A.  Tea,  in  con- 
sideration of  my  extending  the  paper  for  90 
days  longer.  Q.  And  in  carrying  ont  their 
original  agreonait  refuted  to?  Tea,  I  sup- 
pose  80." 

Tbe  contention  la  made  here  by  appellant 
in  argument  that  the  transaction  between  ap- 
pellant and  appelleea  warn  a  partnership  one, 
and  tbe  usury  laws  do  notapplytolt  This 
contention  finds  no  support  in  the  evidence 
of  the  ai^Iant  In  answer  to  the  ques- 
tion, **Wasn't  It  understood  betwem  you 
all  that  this  pnverty  was  to  be  subdivided 
before  it  was  sold?  A.  It  wasn't  understood 
between  me  at  all.  I  had  nothing  to  do 
with  it  That  was  nothing  to  m&  They 
made  the  plans  and  were  handling  the  prop- 
osition, and  I  had  absolutely  notlilng  to  do 
with  It"  Again,  be  says:  "Q.  Mr.  Cooper, 
did  yon  know  what  tliese  folks  were  going 
to  do  with  the  land,  or  of  whom  they  were 
buyii^  it  from,  or  anytbli^  about  it  other 
than  what  th^  told  you?  A.  Absolutely 
nothing,  only  in  a  general  way  from  their 
conversation.  Mr.  Woodward  came  to  me 
and  made  application  for  the  loan,  and  be- 
ing a  personal  friend  of  mine,  and  I  being 
friendly  to  all  the  parties  interested  In  this 
deal,  I  granted  it  uid  of  course  this  other 
matter  of  any  Interest  to  me  In  tbe  prof- 
its came  up  incidentally."  Again,  he  says: 
"Q.  As  to  whether  tbey  were  to  sell  this 
out  at  a  profit  or  sell  it  at  all  or  not  did 
you  have  any  thing  at  all  to  do  with  that  or 
not  except  tbe  loan  of  that  money?  A.  Not 
at  all."  There  Is  nowhere  In  Mr.  Cooper's 
testimony  any  intimation  of  a  partnership 
between  himself  and  the  appellees  In  this 
land  venture.  He  did  loan  the  $6,000  which 
was  the  first  cash  payment  made  by  appel- 
lees ;  but  he  took  no  risk  of  Its  return  with 
Interest  and  had  no  control  or  management 
of  the  venture.  The  authorities  cited  by  ap- 
pellant on  this  point  do  not  apply  to  the 
facts  of  this  case.  The  case  of  Orvis  v. 
CarttSB,  12  Mlaa  Bep.  434,  33  N.  Y.  Supp. 
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689>  dted  by  appellant  In  tills  connection, 
seems  to  be  an  authority  against  his  contri- 
tion, for  It  Is  stated  in  the  second  beadnote 
that  "an  agreement  whereby  one  party  is  to 
furnish  the  capital  necessary  to  carry  on  the 
business,  Is  to  share  equally  in  the  profits, 
and  in  case  of  loss  Is  guaranteed  the  return 
of  his  investment,  and  a  sum  In  excess  of 
the  legal  rate  of  Interest,  la  usurious."  Says 
the  court  in  the  opinion :  "The  plaintiff  took 
none  of  the  risks  of  a  partner,  as  distinguish* 
ed  from  those  of  a  lender  of  money.  He 
stood  in  no  danger  of  losing  the  capital  he 
furolabed,  because  he  was  to  recover  that 
back  in  any  event.  He  did  not  even  stand  in 
auy  danger  of  losing  the  use  of  his  money,  be- 
cause he  was  to  recover  at  least  $5,000  prof- 
its In  excess  of  6  per  cent  Interest  however 
disastrously  the  venture  might  result  He  was 
not  exposed  to  any  liability  as  a  partner  for 
the  acts  of  his  copartner,  because  the  trans- 
action was  such  that  the  copartner  could  ob- 
tain no  ostensible  authority,  and  the  agree- 
ment was  such  that  he  had  no  authority  in 
fact  to  bind  the  plalntlfr."  This  case  seems 
to  have  been  reversed  by  the  following  one  on 
the  facts: 

The  case  of  Orris  v.  Curtlss,  157  N.  Y.  657, 
52  N.  E.  690,  68  Am.  St.  Bep.  810.  is  also 
relied  on  by  the  appellant.  We  have  ex- 
amined it  carefully,  but  the  facts  in  that 
case  were  unlike  those  in  the  case  at  bar. 
Tbls  is  Indicated  in  the  second  beadnote, 
which  is  as  follows:-  "An  agreement  be- 
tween two  parties  which  importi  the  forma- 
tion of  a  partnersblp,  such  as  a  joint  ven- 
ture in  the  purchase  and  sale  of  stocks,  is 
not  converted  from  a  contract  In  the  nature 
of  partnersliip,  Into  a  loan  of  money  by  the 
fact  that  one  party  guarantees  the  other 
against  loss  on  the  capital  advanced  by  him, 
and  that  Ids  profits  shall  amount  to  a  cer- 
tain sum;  and  the  defense  of  usury  is  not 
applicable  thereto."  It  is  sufficient  to  say, 
in  r^rd  to  the  applicability  of  this  case 
to  the  case  at  bar,  tHat  in  the  latter  there 
is  not  the  slightest  proof  there  was  a  joint 
venture  in  the  purchase  and  sale  of  the  lands 
by  the  respective  parties.  The  appellant 
positivdy  states  he  iiad  nothing  to  do  with 
the  lands  contracted  for  by  appellees.  We 
have  examined  the  other  cases  cited  and 
find  no  one  of  them  applicable  to  the  case  at 
bar.  The  only  reference  to  a  partnership  In 
the  testimony  la  contained  in  the  cross-ex- 
amination of  D.  M.  Woodward.  It  la  as 
follows :  "Q.  When  yon  borrowed  the  |5,000, 
as  a  matter  of  fact  you  took  Mr.  Cooper  in- 
to lAe  iHirtnershlp  with  you  and  your  asso- 
ciates, didn't  yon,  In  the  prollts  of  tbls  ven- 
ture? A.  In  the  profits,  yes,  to  the  extoit 
of  91,600;  yon  might  put  It  that  way.  Q. 
You  took  Mr.  Cooper  into  partnership  with 
you  in  the  profits.  A.  To  the  extent  of  $1,- 
600.  Q.  Well,  he  was  to  be  a  partner  in  the 
profits?  A.  To  the  extent  of  not  less  than 
Sl,500,  If  you  want  to  call  It  partnership; 


that's  all.'*  Bnt  the  witness  did  not  conduct 
the  negotiations  with  Mr.  Cooper,  hot  these 
wepe  conducted  by  his  brother  C.  O:  Wood- 
ward, and  neither  one  of  than  stateR  any 
facts  which  Indicate  a  partnership^  These 
statttoaents  of  D.  M.  Woodward  seem  to  be 
nothing  more  tlian  a  complacent  acQuIescenoe 
in  the  suggestions  of  his  questioner  contain- 
ing no  facts  which  would  warrant  the  con- 
clusion that  a  partnership  existed. 

The  contention  la  also  made  b.v  appellant 
tliat  he  received  the  three  $500  notes  and  the 
mortgage  to  secure  It  as  a  bonus  or^  gift  from 
appellees.  This  contention  is  not  sustained 
by  the  testimony  of  Mr.  Cooper,  who  says 
they  were  given  in  pursuance  of  the  orig- 
inal agreement  to  give  him  one-third  of  the 
profits,  and  also  as  a  consideration  for  the 
90-day  extension  of  the  $5,000  note. 

[1]  It  is  unnecessary  to  burden  this  opin- 
ion with  an  examination  of  the  numerous  au- 
thorities cited  In  the  briefs  on  the  qnestioo 
of  what  constitutes  usury.  Our  statute  on 
the  subject  in  force  when  these  contract*! 
were  made  is  section  3105,  General  Statutt^ 
of  1906  (substantially  re-enacted  by  section 
2,  c.  B960,  Laws  of  1909,  the  provisos  iu  nei- 
ther having  any  relation  to  the  matter  in 
hand),  and  is  as  follows: 

"3105.  Rate  higher  than  ten  per  c^t.  un- 
lawful.— It  shall  not  be  lawful  for  any  per- 
son, company  or  corporation,  to  reserve, 
charge  or  take  for  any  loan  or  advance  of 
money,  or  forbearance  to  enforce  the  collec- 
tion of  any  sum  of  money,  a  rate  of  interest 
greater  than  ten  per  cent  per  annum,  either 
directly  or  Indirectly,  by  way  of  commissions 
for  advances,  discount  exchange,  or  by  any 
contract,  contrivance  or  device  whatever, 
whereby  the  debtor  is  required  or  obliged  to 
pay  a  greater  sum  than  the  actual  princli>iil 
sum  received,  together  with  interest  at  the 
rate  of  ten  per  centnm  per  annum  as  afore- 
said." 

See  Bettls  v.  Tampa  Real  Estate  Ex.  &  L. 
Ass'n,  ^  ria.  ,  56  Sontb.  490." 

We  think  that  there  was  ample  evldeu'v 
before  the  chancellor  to  justify  him  in  hold- 
ing that  this  transaction  was  nsnrioos  under 
the  statute,  either  on  the  ground  that  usuri- 
ous Interest  was  originally  contracted  for.  or 
on  the  ground  that  usurious  interest  was  pro- 
vided for  in  consideration  of  forbearance  fi>r 
90  days  to  collect  after  its  maturity  the  prin- 
cipal debt. 

[2]  The  decree  is  atta<^ed  <m  the  further 
ground  that  the  circuit  judge  erred  In  lac- 
ing the  credits  on  the  origin^  principal  sum 
of  $6,000,  and  in  not  placing  them  on  the  i 
three  $500  notes,  ^diere  It  seems  Mr.  Coopi--r 
placed  them,  or  desired  them  to  t>e  plact^l.  j 
We  do  not  think  tiie  circuit  judge  ern?d  1:<  | 
placing  the  credits  on  the  prln<dpal  ddit.  and 
the  following  authorities  sustain  his  action : 
rowler  T.  Equitable  Trust  Co.,  141  D.  S.  3S4. 
12  Sup.  Ct  1,  35  L.  Ed.  7S6;  Crane.  Adm'r.  r. 
Qoodwln,  77  Ga.  862;  Payne  t,  Mewcomb. 
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100  III.  611,  39  Am.  Rep.  60;  Burrows 
Cook.  17  Iowa,  436. 
The  decree  appealed  from  Is  affirmed. 

WHITFIBLD,  C.  J.,  and  TAYLOR, 
SHACEXBFOBD,  and  OOCKRELL,  JX,  con- 
cur. 


(180  La.) 
No.  10^0. 

COOUENHAH  v.  AVOCA  DBAINAGE  DIST. 
et  aL 

(Supreme  Conrt  of  IiouisiaDa.   Feb.  26.  1912.) 

(SvllaJni*  ly  EditorM  Btaif.} 

1.  iNjTjHcnoN  (J  118*)— XsBUAiroi  or  Dbain- 
AQE  Bonds— PBa;moN. 

A  petition  to  enjoin  the  issuance  of  bonds 
of  a  drainage  district,  which  alleges  in  general 
terms  withoDt  specifications  that  the  forma 

{rescribed  by  law  were  not  observed  in  the 
ormation  of  the  district  and  ta  the  proceed- 
ings for  the  issnanee  of  the  bondst  is  insuffi- 

[Ed.  Mote.— For  other  casea,  see  Injunction, 
Dec.  I»g.  I  lia*] 

2.  Statuixb  (S  123*)— Tma— SmrPiciBKCT. 

The  title  of  Act  No.  817  of  1010,  beii»  an 
act  to  amend  Act  No.  159  of  1902,  authorizing 
commissioners  of  drainage  distncts  to  levy 
taxes,  when  authorized  by  a  vote  of  the  tax- 
payers, so  as  to  further  aalarge  the  powers  of 
drainage  commissioners,  and  authorizing  the 
drainage  of  lands  by  leveeing  and  pam'ping,  and 
the  maintaining  of  such  drainage  system  by  the 
levying  of  en  acreage  tax,  is  sufficiently  broad 
to  include  a  provision  authorizing  the  levy  of 
a  tax  without  a  previous  election. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Dig.  H  180-1S2,  176-lGB;  Dee.  Dig.  | 

3.  CONSTITDTIONAI,  LAW  (S  24*)  —  TAXATION 
— Statute»— Validitt. 

Act  No.  317  of  1910,  »  9.  23,  27,  author- 
izing the  levy  of  any  tax  "wnich  is  now  or  may 
hereafter  be  authorized  by  the  Constitution," 
etc.,  la  valid  as  anticipatory  legislation  witii  a 
view  of  an  amendment  of  the  Constitution,  ar- 
ticle 281  of  which  limits  the  tax  per  annum 
to  25  cents  per  acre,  and  on  the  adoption  of 
the  amendment  in  1010,  anUiorlxing  uie  issu- 
ance of  drainage  bonds  and  acreage  taxes  not 
exceeding  $3.50  per  acre  per  annum,  which  is 
aelf-executing,  the  commissioners  of  a  drain- 
age district  may  issue  bonds  and  levy  an  acre- 
age tax  of  |1.15  per  acre  for  the  first  gear's 
interest 

[Ed.  Note.— For  other  eases,  see  ConsUto- 
tionnl  Law,  Cent.  Dig.  Sg  2l-:i9;  Dec.  Dig.  ! 

4.  OoKSxiTtjnoNAL  Law  (J  29*)— Self-Exe- 

CUTINO  PbOVISIONS. 

A  constitutional  provision  which  la  com- 
plete in  itself  18  self- executing. 

[Ed,  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  S  32;  Dec.  Dig.  {  29. •] 

5.  CoNsrrmiTioNAi.  Law  (|  21>0*j— Due  Pro- 
CEBS  OF  Law— Levying  of  Taxes. 

Under  the  rule  that  due  process  of  law  in 
the  imposition  of  local  taxes  is  satisfied  where 
the  property  owner  is  afforded  an  opportunity 
to  be  beard  before  the  tax  becomes  a  final 
charge  on  his  property,  Act  No.  317  of  1910, 
authorisiog  drainage  taxes  and  giving  any 
property  owner  the  right  to  appeal  within  a 
specified  time  to  the  courts  to  test  the  validly 
of  the  proceedings.  Is  not  invalid  as  denying 


due  process  of  law,  since  the  levy  remains  in 
suspense  during  the  specified  period  to  afford 
an  owner  an  opportunity  to  be  neard. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Out  Dig.  il  871-876;  Dec  Dig.  | 
200.«] 

Appeal  from  Twait7-Third  Judicial  Dis- 
trict Court,  Pariah  of  St  Uary;  Charles  A. 
O'Nell.  Judge. 

AcUon  by  Manuel  G(«aMibam  against  the 
Avoca  Dratoage  District  and  another.  From 
a  Judgment  for  defoidants,  platntUT  appeals. 
Affirmed. 

C.  J.  Boatner,  for  appellant.  Foster,  Mil- 
ling, Brian  &  Saal,  fbr  appellees. 

PBOVOSTT,  J.  Manuel  Gognenbam.  the 
plaintiff,  owns  lands  situated  within  the  lim- 
its of  subdralnage  district  No.  1  of  the  Avo- 
ca  drainage  district  He  brings  this  suit 
against  the  commissioners  of  the  said  drain- 
age district  and  the  sheriff  of  the  parish  of 
Bt  Mary,  where  said  drainage  district  is 
situated,  to  enjoin  the  issuance  by  said 
conmilssioners  of  $300,000  of  bonds  for  said 
subdralnage  district,  and  the  collection  by 
the  sheriff  of  an  acreage  tax  of  ^1.15  per 
acre  levied  by  said  commissioners  upon  the 
lands  of  said  subdralnage  district  to  pay 
the  first  year's  interest  upon  the  said  bonds. 

[1]  The  petition  contains  a  number  of  al- 
legations to  the  effect  that  the  forms  pre- 
scribed by  law  were  not  observed  In  the 
formation  of  said  district  and  In  the  proceed- 
ings for  the  issuance  of  the  said  bonds  and 
the  levy  of  said  tax;  but  these  allegations 
are  couched  In  general  terms,  without  spec- 
ification of  the  respects  wherein  the  forma 
of  law  were  not  observed,  and  nothing  Is 
better  settled  than  that  such  vague  and 
general  allegations  add  nothing  to  a  petition. 
Moreover,  In  this  court,  plaintiff  has  ex- 
pressly waived  them,  and  admitted  that  they 
were  entirely  without  foundation. 

[2]  No  election  was  held  to  authorize  the 
levy  of  said  tax,  but  same  is  proposed  to  be 
levied  under  the  provisions  of  Acts  Nos.  256 
and  317  of  1910,  which  authorize  the  com- 
missioners of  drainage  districts  to  levy  such 
a  tax  for  tbe  district,  or  for  a  subdistrlct, 
whenever  petitioned  by  the  owners  of  two- 
thirds  of  tbe  area  of  the  district  or  subdis- 
trlct ;  that  is  to  say,  without  an  election  be- 
ing held  to  authorize  same.  And  the  plain-- 
tiff  contends  that  said  provisions  of  said 
acts  tbus  authorizing  such  tax  to  be  levied 
without  a  previous  election  are  unconstitu- 
tional and  null  because  the  Intention  of  en- 
acting snme  Is  not  expressed  In  the  titles  of 
the  acts.  The  title  of  Act  No.  317  Is  a  full 
synopsis  of  the  act  and  Is  very  long.  The 
pertinent  part  reads: 

"An  act  to  amend  Act  No.  159  of  1902,  en- 
titled: 

"An  act  to  •  •  •  authorize  them"  (the 
commissioners  of  drainage  districts)  "to  Ipvy 
taxes  conformably  to  the  provisions  of  Act  No. 
6  of  1800  and  to  article  281  of  the  C^nsUtntton" 
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(i.  e.,  when  autborlxed  to  do  so  a  vote  of 
the  tszpayera) ;  "so  as  to  further  enlarge  the 
duties  and  powers  of  drainage  commiMioners ; 
*  *  *  authorizing  the  drainins  f>f  landa  by 
leveeing  and  pnmping,  and  the  maintaining  of 
such  drainage  syatem  by  the  levying  of  an  acre- 
age tax  or  forced  oontribntioiL" 

It  wUl  be  Doted  that  the  intention  la  ex- 
pressed "to  further  enlarge  tlie  powers  of 
drainage  commlsslonerB,"  and  that  one  of 
the  respects  in  which  it  is  announced  that 
the  powers  are  to  be  enlarged  is  that  of  levy- 
ing an  acreage  tax  or  forced  contribution; 
that  is  to  say,  of  the  tax  in  question.  Un- 
der Act  No.  159  of  1902  they  had  the  power 
to  levy  taxes,  and  the  intention  Is  expressed 
of  amending  that  act  by  enlarging  their 
powers  ia  that  respect.  And  the  enlai^e- 
ment  consists  in  doing  away  with  the 
necessity  of  holding  an  election.  Under  Act 
No.  159  the  commissioners  could  levy  taxes 
"whenever  authorized  to  do  so  by  a  vote 
of  the  taxpayers."  They  were,  now,  by  the 
amendment,  to  be  authorized  to  do  so  "for 
the  maintaining  of  such  drainage  system," 
with  nothing  said  atwut  a  vote  of  taxpayers. 
Under  Act  No.  159,  they  Iiad  the  qualified 
power  to  levy  taxes;  the  qualification  be- 
ing a  previous  vote  of  the  taxpayers.  Their 
powers  were  now  to  Iw  so  enlarged  as  to  be 
unhampered  and  untrammeled  by  any  quali- 
fication, but  be  measured  solely  by  the  needs 
of  the  district.  The  Intention  Is  expressed 
of  conferring  upon  the  commissioners  the 
fiat  autliority  to  levy  taxes,  or  local  contri- 
butions, "for  maintaining  such  drainage  sys- 
tem." The  objection  that  the  Intention  to 
authorize  the  said  levy  is  not  expressed  in 
tbe  title  of  the  act  is  therefore  unfounded. 

[3]  The  next  contention  is  that  sections 
9.  23,  and  27  of  said  Act  No.  317  of  1910 
are  unconstitutional  because  inconsistent 
with  article  281  of  the  Constitution  as  said 
article  stood  before  the  amendment  propos- 
ed by  Act  No.  197  of  1910  and  adopted  at 
the  congressional  election  of  that  year. 

The  said  article  then  stood  as  modified  by 
the  amendments  proposed  by  Acts  Nob.  186 
of  1904  and  122  of  1906.  It  limited  to  25 
cents  per  acre  per  annum  the  acreage  tax 
which  drainage  districts  can  be  authorized  to 
le^T- 

The  said  sections  9,  23,  and  27  of  Act  No. 
317  of  1910  read  as  follows: 

"Sec  9.  Be  It  further  enacted,  etc.,  that  in 
order  to  carry  out  the  provisions  of  this  act 
relative  to  the  drainage  of  lands  situated  In 
said  drainage  or  subdrainage  districta  as  herein 

f>rov!ded,  the  commissioners  appointed  or  se- 
ected  as  aforesaid  shall  have  the  power  to  pro- 
vide the  funds  necessary  therefor  by  levying 
any  tax  or  forced  contribution  which  is  now  or 
may  hereafter  be  authorized  by  the  Constitu- 
tion and  laws  of  this  state." 

"Sec.  28.  Be  it  further  enacted,  etc.,  that  it 
is  especially  made  tbe  duty  of  the  drainage  com- 
miosionen,  not  only  to  reclaim  unreclaimed 
landa  of  their  district,  but  when  such  lands  are 
reclaimed  by  artificial  means,  such  as  pump- 
ing, then  they  must  at  all  times  maintain  the 
necessary  pumping  stations  to  insure  the  con- 
tinuous drainage  of  the  said  lands,  and  to  this 
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end  they  are  authorized  to  levy  soch  acreage 
tax  or  forced  contribution  as  is  snthorized  by 
the  Constitution  and  laws  in  force  at  that  time, 
and  by  complying  with  the  provisioiis  of  section 
9  of  this  act,  or  to  use  for  said  purpose  any 
other  fnnds  raised  In  any  other  manner  in  said 
district." 

"Sec.  27.  Be  It  further  enacted,  etc,  that 
whenever  upon  petition  as  provided  for  bj  sec- 
tion 9  of  this  act,  it  Is  decided  by  a  board  of 
drainage  commissioners  to  drain  certain  lands 
by  levying  a  forced  contribution  or  acreage  tax 
thereon,  the  said  drainage  commissioners  shall 
act  in  said  matter  by  resolution  or  motion,  fully 
setting  forth  and  giving  In  detail  tbe  number  of 
acres  In  said  distnct  to  be  drained,  as  shown  by 
the  survey-  the  amount  that  the  report  of  the 
engineer  shows  it  will  cost  per  acre  to  drain 
the  lands,  and  proceed  to  provide  the  funds 
with  which  to  drain  the  said  lands  as  authorised 
by  the  Constitution  and  laws  of  this  state  in 
force  at  that  time;  which  resolution  when  thus 
passed  by  the  board  of  commissioners  shall  be 
notified  to  the  assessor  of  the  parish,  by  for- 
warding him  a  copy  thereof  in  order  that  he 
may  extend  the  acreage  tax  or  forced  contribu- 
tion thus  levied,  upon  the  assessment  rolls  for 
the  parish  in  which  the  pro[ierty  is  situated, 
and  they  shall  record  the  original  in  the  mort- 
gage records  of  the  parish,  and  also  publish 
same  in  the  official  journal  of  the  parish." 

It  will  be  noted  that  these  sections  only 
authorize  the  levy  of  such  taxes  as  may  t>e 
authorized  by  the  Constitution.  In  this  there 
can  certainly  be  nothing  opposed  to  the  Con- 
stitution. The  only  question  would  have  to 
be,  therefore,  whether  such  anticipatory  leg- 
islation was  valid.  No  reason  is  suggested 
why  it  should  not  be,  and  that  l^slation 
may  be  validly  enacted  with  a  view  to  a  fu- 
ture amendment  of  the  Constitution,  upon 
which  It  is  to  depend  for  Its  constitutloual- 
Ity,  has  been  held  by  the  Supreme  Courts  of 
Texas  and  Connecticat.  Galveston,  B.  &  C 
Narrow  Gauge  Ry.  Co.  v.  Gross,  47  Tex. 
428;  Pratt  v.  Allen,  13  Conn.  119. 

The  ta'x  In  question  is  expressly  antbor- 
ized  by  tbe  amendment  which  was  proposed 
to  said  article  281  by  Act  No.  197  of  1910 
and  adopted  at  the  congressloDal  election  of 
that  year,  the  relevant  part  of  vhtch  Is  as 
follows: 

"When  tbe  character  of  any  land  is  such  that 
it  must  l>e  leveed  and  pumped  in  order  to  be 
drained  and  reclaimed,  the  board  of  d^oage 
commissioners  of  the  district  in  whidi  tbe  loud 
is  situated,  shall,  upon  the  petition  of  not  less 
than  a  majority  in  acreage  of  the  property  tax- 
payers, resident  and  nonresident.  In  the  area  to 
be  aflTected,  ascertain,  the  cost  of  drainage  and 
reclaiming  said  land  and  incur  debt  against  raid 
land  for  an  amount  sufficient  to  drain  and  reclaim 
it.  and  issue  for  said  debt  negotiable  bonds  nin- 
ning  not  longer  than  forty  (40)  years  from  tbeir 
date  and  bearing  interest  at  a  rate  not  exceed- 
ing five  (S)  per  centum  per  annum,  payaUe  m.n- 
nually  or  semiannually,  which  bonds  shall  not 
be  sold  for  less  than  par;  and  said  board  of 
drainage  commissioners  shall  levy  snnDallj 
upon  said  land  forced  contribatlons  or  acreage 
taxes  in  an  amount  sufficient  to  maintain 
drainage  of  said  land  and  to  pay  the  interest 
annually  or  semiannually,  and  the  principal  fall- 
ing due  each  year,  or  such  amount  as  may  be 
required  for  any  sinking  fund  provided  for  tbe 
payment  of  said  bonds  at  maturity;  prortded, 
that  such  forced  contributions  or  acreage  taxes, 
for  all  purposes  shall  never  exceed  three  dollarp 
and  fifty  cents  (|3^)  per  acre  per  oanam." 
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[4]  At  the  time  tbe  tax  In  qnestlon  In  this 
case  was  lerled,  the  said  amendment  had  al- 
ready been  adopted  and  gone  Into  operation, 
and  It,  of  Itself,  In  the  absence  of  any  leg- 
islative act,  wonid  clearly  be  sufficient  to 
authorize  said  tax.  It  reads  plainly  to  that 
effect.  Moreover,  It  expressly  provides  that 
it  Is  to  go  into  effect  immediately,  which  can 
have  no  other  meaning  than  that  an  enabling 
act  is  not  to  be  necessary  for  It  to  go  Into 
effect  On  the  point  of  when  constitutional 
provisions  are  self-executing,  and  have  no 
need  of  an  enabling  act  to  carry  them  Into 
effect,  tbe  following  authorities  are  apposite 
and  conclnBlTe: 

"It  Is  not  always  easy  to  determine  what  are 
or  what  are  not  self-executing  provisions,  nor 
are  the  authorities  reconcilable.  Where  the 
provision  provides  the  mle  for  enforcement  and 
fixes  a  penalty  for  violations,  there  can  be  no 
doubt  as  to  its  character.  It  is  not  only  self- 
executing  but  prohibitive,  and  renders  void  all 
statutes  In  conflict  therewith.  But  a  provision 
may  be  both  prohibitive  and  mandatory  and  not 
aelf-executing.  The  auestloo  in  such  cases  Is 
always  one  of  intention,  and  to  determine  the 
latent  the  general  rale  la  the  courts  will  con- 
sider the  language  used,  the  object  to  be  accom- 
plislied  by  the  provision,  and  the  surrounding 
circumstances,  and  to  determine  these  questions 
from  which  the  intention  is  to  be  gathered  the 
court  will  resort  to  extrinsic  matters  when  this 
is  necessary."   8  Cyc.  pp.  753,  764. 

"The  question  in  every  case  is  whether  the 
language  of  a  constitutional  provision  Is  ad- 
dressed to  the  court  or  the  Legislature.  Does 
it  indicate  that  it  was  intended  as  a  present 
euactment,  complete  in  itself  as  definitive  legis- 
lation, or  does  it  contemplate  subsequent  leg- 
islation to  carry  it  into  effect?  This  is  to  be 
determined  from  a  consideration  both  of  the 
language  used  and  of  the  latrinsic  nature  of  the 
provision  itself.  If  the  nature  and  extent  of 
tbe  right  conferred  and  of  tbe  liability  imposed 
is  fixed  by  the  provision  itself  so  that  they  can 
be  determined  by  the  examination  and  construc- 
tion of  its  own  terms,  and  there  is  uo  langaage 
used  indicating  that  the  subject  referred  to  the 
Legislature  for  action,  then  the  provision  should 
be  coustmed  as  self-executing,  and  its  language 
as  addressed  to  the  conrts."  Willis  v.  Mabon, 
48  Minn.  150,  60  N.  W.  1111,  16  L.  R.  A.  281, 
31  Am.  St.  Bep.  626. 

"Where  it  is  apparent  that  a  particular  pro- 
vision of  Che  organic  law  shall  go  into  effect 
immediately  without  ancillary  legislatlim,  and 
this  can  be  determined  bv  ^ving  full  force  and 
effect  to  all  its  clauses  relating  to  the  same  sub- 
ject, and  the  language  is  free  from  ambiguity, 
then  it  becomes  the  imperative  duty  of  the  judi- 
cial tribunals  to  declare  it  self-execnting ;  and 
where  tbe  provision  Is  unambiguous  and  the 
purpose  of  the  provision  would  be  frustrated  un- 
less it  be  given  immediate  effect.  It  will  be  held 
self-executing."  Tuttle  v.  National  Bank  of 
R«nttbUc,  im.  III.  602,  44  N.  E.  985,  34  L.  B. 
A.  ^50;  6  Am.  ft  Eng.  Enc  p.  012,  note  2. 

"Constitutiout^  provisions  are  self-executing 
when  tiiere  Is  a  manifest  intention  that  they 
should  go  Into  immediate  effect,  and  no  ancil- 
lary legislation  is  necessary  to  the  enjoyment 
(tf  a  right  jriven  or  tbe  enforcement  of  a  duty 
Imppsed."  6  Am.  ft  Skig.  Bnc.  9.  812. 


A  constitutional  proTialon  which  Is  com- 
plete in  itself  needs  no  further  legislation  to 
put  It  In  force,  but  Is  self-executlng.  Davis 
V,  Burke,  179  U.  S.  339,  21  Sup.  Ct  210,  45 
L.  Ed.  249. 

[6]  The  next  contention  Is  that,  in  order 
that  there  should  be  due  process  of  law  in 
the  imposition  of  local  assessments  of  this 
bind,  the  property  owner  must  be  notified  by 
publication  or  otherwise  In  time  to  afford 
him  an  opportunity  for  a  hearing  before  the 
levy  Is  made;  or,  at  any  rate.  In  time  to 
have  recourse  to  the  courts  before  the  levy 
is  made  or  becomes  a  charge  upon  his  prop- 
erty; that  an  opportunity  to  have  recourse 
to  tbe  courts  after  the  levy  is  made  or  be- 
comes a  charge  upon  bis  property  1b  not  suf* 
Qcient 

We  are  not  aware  that  due  process  of  law 
requires  anything  more  than  that  the  prop- 
erty owner  should  be  afforded  an  opportu- 
nity to  be  heard  before  the  imposition  be- 
comes a  fixed  and  final  or  unquestionable 
charge  upoh  his  property.  8  Cyc.  1095,  1108. 
In  Hagar  v.  Beclamatlon  District,  111  U.  S. 
701,  4  Sup.  <3t  663,  28  L.  Ed.  669,  the  court 
Bald: 

"In  some  states,  instead  of  a  board  of  revision 
or  equalization,  the  assessment  may  be  revised 
by  proceedings  In  the  courts  and  be  there  cor> 
rected  If  erroneous,  or  set  aside  if  Invalid ;  or 
objections  to  the  validity  or  amount  of  the  as< 
sessment  may  be  taken  when  the  attempt  is 
made  to  enforce  it.  In  such  cases  all  the  op- 
portunity is  given  to  the  taxpayer  to  be  heard 
respecting  the  assessment  which  can  be  deemed 
essential  to  render  the  proceedings  due  process 
of  law." 

Act  No.  317  provldeB  as  follows: 

"Any  property  owner  having  property  situ- 
ated within  the  limits  of  the  area  proposed  to 
be  drained,  shall  have  the  right  during  tbe  sixty 
days  next  following  the  date  of  publication  of 
the  resolntion  required  by  tbe  preceding  sec- 
tion, to  appeal  to  the  courts  for  the  purpose  of 
testing  the  validity  of  such  proceedings,  after 
which  time  the  right  to  resort  to  the  courts 
shall  be  foicver  barred." 

As  an  effect  of  this  provision,  the  levy 
remains  in  abeyance  or  suspense  for  60  days 
after  notice  by  publication,  in  order  to  af- 
ford the  tax  owner  an  opportunity  to  be 
heard.  This,  we  think,  clearly  sattsfies  Uie 
requirement  of  due  procesB  of  law.  Lent  t. 
TUlson,  140  U.  S.  816,  11  Sup.  Ct  82S,  35  L. 
Bd.  419. 

Tbe  Jadgment  appealed  from  dismissed 
the  suit  of  plaintiff  and  affirmed  the  regular- 
ity of  all  the  proceedings  by  whIA  the  said 
drainage  difltrict  and  subdrainage  district 
were  organised  and  the  said  bonds  author^ 
Iced  to  be  Issued,  and  the  sold  tax  was 
levied,  and  afflnned  the  validity  of  said 
bonds  and  tax. 

Judgment  affirmed. 
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aSO  La.) 
No.  19,258. 

ST.   CHARLES   MUNICIPAL  DRAINAGB 
DIST.  T.  COUSIN. 

(Supreme  Ooort  ot  Lonisiana.   Feb.  26,  1912.) 

(SuUahua  hy  the  Court.) 

1.  Drains  (|  66*)  —  Asscsbhbnt  —  COnstitu- 

,    TIONAX  PBOVIBIONB. 

The  power  of  the  majority,  In  acreage,  of 
the  taxpayers,  and  of  the  board  of  commissioa- 
ers  of  a  drainage  diatrict,  acting  at  the  tnatance 
of  auch  majority,  to  impose  a  burden  upon  the 
minority,  or  their  lands,  without  the  consent  of 
such  minority,  is  conferred  and  defined  by  the 
Constitution,  and  where  the  majority  tnbmit  to 
the  board  a  proposition  upon  that  subject  which 
the  Constltation  does  not  anthorize,  the  board 
has  no  power  to  accept  or  act  on  it,  and,  a  for- 
tiori, has  no  power  to  take  action  which  it 
would  be  nnauthorised  to  take  upon  a  proposi- 
tion which  conformed  to  tbe  requirements  of 
the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  S  72 ;  Dec.  Dig.  |  66.*] 

2.  Drains  (I  14*)  —  AssBBsnnr  — ■  Cohstxtd- 

TIONAL  PBOViaiOHS. 

A  petition  by  property  tazpayera,  for  the 
establlsnment  of  a  drainage  district,  which  spec- 
ifies the  amount  of  the  acreage  tax,  or  forced 
contribution,  to  be  levied,  is  unauthorized,  as 
the  C<mstitution  fixes  the  limit,  and  tbe  law 
provides  that  the  tax  be  increased  or  di- 
minished, within  the  limit,  as  the  needs  of  the 
district  may  require;  and  tbe  board  of  commis- 
sioners is  without  power  to  act  upon  soeb  pe- 
tition. 

[Ed.  NoTe. — For  other  cases,  see  Drains,  Ottat. 
Dig.  8§  5,  6;  Dec.  Dig.  {  14.*] 

3.  Drains  (S  75*)— Absusubnt  —  Constitu- 
tional Provisions. 

The  board  of 'commissioners  of  a  drainage 
district  Is  witbont  power  to  levj7  an  acreage  tax 
or  forced  contribution  for  an  indefinite  period, 
or  for  a  term  of,  say,  40  years,  since  the  Oon- 
stitution  and  the  law  require  that  such  tax  shall 
tw  levied  annually,  and  may  be  increased  or 
diminished  as  tbe  needs  of  the  district  may  re- 
quire. 

[Ed.  Note.— For  other  cases,  see  Drains,  Oent 
Dig.  S  72 ;  Dec  Dig.  g  75.*] 

4.  Drains  <§  13*)— Subdrainaob  District— 

COKSIITUTIOHAI.  AMD  STATUTOBT  PbOVI- 
aiONS. 

The  Constitution  and  the  statute  provide 
for  the  eBtablishment  of  aubdrainage  districts, 
and  make  them  autonomotis,  and  there  is  no 
more  authority,  or  reason,  for  confusing  their 
interests  and  averasing  the  cost  of  the  work  to 
be  done  in  them  than  for  confusing  the  affairs 
of  drainage  districts  or  school  districts. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  8  4;  Dec.  Dig.  §  13.*] 

B.  Dsains  (I  82*)  —  Proceedings  Against 
IteAiNAOB  District— Prbscbiption. 

The  prescriptioD,  of  60  days,  established  by 
section  28  of  Act  No.  317  of  1010,  has  no  ap- 
plication to  proceedings  which  are  not  only  un- 
authorized by,  but  in  contravention  of,  tbe  law, 
constitution^  and  statutory. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  H  81>  83-87;   Dec.  Dig.  f  82.*] 

Appeal  from  OtU  District  Court,  Parlsb 
of  Orleans ;  Fred  D.  King,  Judga 

Action  by  tbe  St  Charies  Municipal 
Drainage  District  against  Edward  P.  Consln. 


From  a  Jn<^ent  tor  defendant,  plaintiff 
appeals.  Affirmed. 

H.  Ll  Favrot,  for  app^nt  McOIoskex  & 

Benedict,  for  appellee. 

MONROE,  J.  Plaintiff  alleges  that  de- 
fendant agreed  to  buy,  at  tbe  par  value, 
$50,000  of  bonds  Issued  by  it,  and  that,  witb- 
ont sufficient  reason,  be  now  refuses  so 
to  do,  and  it  brings  tiila  suit  to  compel  spe- 
cific performance  of  the  alleged  contracL 
Defendant  admits  tbat  he  agreed  to  buy 
bonds  to  tbe  amount  stated,  but  allocs 
that  it  was  upon  the  ocpresa  ccoidltloa  that 
they  should  be  valid  obligations,  baaed  upon 
legal  proceedings  and  binding  uptm  plain- 
tiff and  the  taxpayers,  and  he  alleges  that 
the  bonds  tendered  are  biTalld  and  are 
predicated  upon  proceedings  which  were  il- 
legal and  In  contraventlcHi  of  flie  Constlta- 
tlons  of  the  United  States  and  of  the  state 
of  Louisiana,  all  aa  set  forth  in  the  answer 
and  anpi^emental  answer.  We  learn  from 
the  record  that  on  or  before  May  2,  lOll. 
there  was  presented  to  the  police  Jary  of 
the  pariah  of  St  Charles  a  petition  read- 
ing aa  follows: 

'"We,  tbe  undersigned  owners  of  land  in  the 
St.  Charles  municipal  drainage  district  bervby 
petition  the  honorable  board  of  commissioner* 
of  the  said  drainage  district  to  levy  a  tax  on 
our  lands  of  %2  per  acre,  per  year,  in  order  to 
accomplish  the  work  of  drainage  and  reclama- 
tion in  said  district,  and  we  bind  ourselves  to 
the  payment  of  said  tax,  when  levied.  We  fur- 
ther petition  said  drainage  board  to  issue  bonds, 
secured  by  aaid  tax,  to  the  extent  of  $35U.uni. 
in  such  manner  as  tbey  may  deem  advisable, 
and  to  sell  said  bonds  accordinx  to  law.  api>Iy- 
ing  the  proceeds  of  sale  of  said  bonds  to  the 
drainage  aod  reclamation  <A  lands  in  aaid  drain- 
age district" 

The  petition  bears  the  dgnatnres  of  3? 
individuals  and  corporatkms,  to  wbom  are 
assessed  14,056.39,  of  the  15,791.11,  acres 
of  land  Included  in  the  proposed  dralnaee 
district  (of  Which  14,050.89  acres,  a  staple 
individual.  Mr.  Julius  F.  Funk,  ajq^ats  to  be 
the  owner  of  13,486.18  acres),  and.  In  com- 
pliance with  their  request  the  police  Jury 
adopted  an  ordinance  establishlne  and  de- 
limiting the  St  Ghu-Ies  municipal  drain- 
age district  and  (seating,  for  its  govern- 
ance, a  board  of  commissioners,  the  mem- 
bers of  which  met  and  oi^nized  on  July 
12tb,  and  on  July  24th,  in  their  Gorjiorate 
capacity,  adopted  a  plan  for  the  dralnaee 
of  the  district  which  had  beai  prepared 
by  the  John  A.  Kmse  Bnglneerlng  Comiu- 
ny  (a  firm  employed,  apparmtly,  by  the 
board)  and  approved  by  the  board  of  state 
engineers,  after  which  the  board  of  com- 
missioners proceeded  to  levy  a  forced  con- 
tribution, or  acreage  tax,  and  to  authorixe 
the  issuance  of  bonds,  predicated  thereon 
for  the  carding  of  satd  plan  into  execu- 
tion. As  to  tbe  levying  of  tbe  contribn- 
tion  and  issuance  of  the  bonds,  the  resolo- 
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tlon  of  the  board,  after  a  preamble  reciting 
the  Btqn  prerloiuay  taken,  reads.  Id  part, 
aa  fbUowe; 

"Therefore,  be  ft  resolved:  Tha^  compbing 
with  the  petition  of  property  holders,  filed  with 
the  secretaiy  of  this  board,  and  the  cost  of  the 
woi^  hBTing  been  duly  and  properly  ascertain- 
ed in  accordance  with  law,  the  board  of  com- 
■ulssloneis  of  the  St  Ofaarlea  municipal  drain- 
age district  do  hereby  levy,  aonnally,  an  acre- 
age tax,  or  forced  contribution,  of  not  less  than 
one  dollar  and  fifty  cents  i>er  year  apon  every 
acre  of  land  in  this  drainage  district,  the  ^aid 
levy  to  begin  with  the  year  1911,  and  continue 
for  a  period  not  longer  than  fwfy  yws,  con- 
.secutively,  or  nntil  any  bond  issae  secured  by 
the  tax  here  levied  shall  have  been  completely 
paid,  redeemed  and  retired,  in  principal  and 
interest  Be  it  farther  resolved:  That  in  or- 
der to  carry  out,  immediately,  the  work  of 
reclamation,  leveeing  and  pumping,  contemplat- 
ed by  the  report  of  the  engineers  made  herein, 
this  board  antborizes  the  capitalization  of  the 
said  tax  hereinabove  referred  to,  to  Incur  an 
Indebtedness  of  $22.10  per  acre,  on  every  acre 
of  land  in  said  district  aggregating  $350,000, 
to  be  represented  by  460  negotiable  bonds,  of 
$500  and  $1,000  each,  payable  within  forty 
years  from  their  date  and  beaiii^  B  per  cent, 
interest,  per  annum,  from  their  date  until  paid, 
the  first  two  hundred  of  said  bonds  to  be  of 
$500  denomination,"  etc.  (And  then  follow  a 
number  of  details  in  regard  to  the  form  of  the 
bonds,  the  manner  of  their  issuance  and  sale, 
the  sinking  fund  to  be  provided,  etc.) 

Other  preambles  and  resolutions,  passed, 
apparently,  at  the  same  session  of  the  board, 
are  as  follows,  to  wit: 

"Whereas,  by  resolution  of  this  board,  passed 
this  day,  on  a  petition  of  more  than  two-thirds, 
in  acreage,  of  the  property  taxpayers  owning 
lands  In  this  district  a  tax  of  $1.S0  per  acre, 
beginning  with  the  year  1011,  and  for  40  years, 
consecutively,  being  the  years  1011  to  1950  in- 
clusive, was  levied,  in  accordance  with  the  Con- 
stitution and  laws  of  this  state:  Tlierefore,  be 
it  resolved  that  this  board  levies  and  orders  the 
levy  and  collection  oi  said  tax  of  $1.00  per  acre, 
for  40  yean,  consecutively,  beiu  the  years  1911 
to  1950,  inclusive,  and  it  is  further  resolved 
that  the  president  of  this  board  should,  and  he 
is  hereby  instructed  to,  do  and  cause  to  be  done 
whatever  is  required  by  law  to  make  effective 
the  levT  of  said  taxes  and  to  collect  the  same. 
Se  it  further  resolved  that  a  certified  copy  of 
this  resolution  be  forwarded  to  the  assessor  and 
a.  certified  copy  to  the  sheriff  of  the  parish  of 
St  Charles,  to  evidence  their  authority  to  as- 
sess and  collect  the  said  tax.  Be  it  further  re- 
solved that  the  resolution  levying  said  taxM, 
-with  the  original  petition  of  the  property  hold- 
ers calling  for  said  levy,  be  also  sent  to  the 
clerk  of  the  court  of  the  parish  of  St  Oharles 
to  record  the  same  in  mortgage  records  in  said 
parish  and  tiiat  they  also  be  published  in  the 
official  Journal  of  the  parish  of  St  Oharles  and 
that  a  copy  of  these  proceedings  be  forwarded 
t»  the  Secretary  of  State." 

•  **••*** 

"Whereas,  It  will  become  neceMary  to  provide 
for  the  expenses  of  maintenance  and  operation 
and  for  the  Intimate  running  expenses  of  this 
board:  Therefore,  be  it  resolved  that  a  com- 
mittee on  budget  li  hereby  appointed,  composed 
of  tbr«e  members  of  this  board,  whose  duty  it 
shall  be  to  make  a  budget  of  the  expenses  to  be 
incurred  bj  this  board  for  its  operation,  and 
Chat  this  budget  committee  be  also  instructed 
to  ascertain  what  will  be  necessary  for  mainte- 
mnce.  In  order  that  this  board  may  provide,  by 
tazatioD,  whatever  may  be  necessary  to  this 
end.  Be  It  further  reaolved  that,  as  sowi  as 
S780^-68 


the  figures  are  ascertainable,  this  board  will  then, 
by  resolution,  fix  an  acreage  tax  sufficient  for 
maintenance,  operaticm  and  expeoses." 

The  petUfam  of  the  taxpayers  and  the 
resolutions  abore  quoted  were  published  in 
the  official  organ  of  the  parish  on  July  29, 
1911,  and,  bo  far  as  the  record  shows,  no 
opposition  to  the  plan  thus  proposed  and 
adopted  has  been  made  by  any  owner  of 
property  in  the  district,  nor  tias  any  such 
owner  appeared  in  this  suit 

The  law  upon  which  plaintUT  relies  is  to 
be  found  In  the  amendment  to  article  281 
of  the  Gonstitutlon,  proposed  by  means  of 
Act  No.  197  of  1910,  and  adopted  in  Novem- 
ber of  that  year,  and  in  the  Acts  Nos.  256 
and  317  of  the  session  of  1910.  Defendant 
attacks  the  amendment  to  the  Constitution 
and  the  Act  No.  317,  as  contravenlug  the 
fifth  and  fourteenth  amendments  to  the 
Constitution  of  the  United  States,  and  fur- 
ther  attacks  the  Act  No.  817  and  the  Act 
No.  256,  upon  other  grounds.  We  preter- 
mit the  consideration  of  the  constitutional 
questions  thus  presented,  however,  and  shall 
confine  our  attention  to  other  Questions 
which  appear  to  us  to  be  decisive  of  the 
case. 

Assuming  article  281  of  the  Constltutlou, 
as  amended  punnant  to  Act  No.  197  of 
1910,  to  be  proof  against  defendant's  at- 
tacks, that  part  of  It  which  bears  upon  the 
qn^tions  here  at  Issue  reads: 

"When  the  character  of  any  land  Is  such  that 
it  must  be  levied  and  pumped  In  order  to  be 
drained  and  reclaimed,  the  board  of  drainage 
commissioners  of  the  district  in  whidi  the  land 
is  situated  shall,  upon  the  petition  of  not  less 
than  a  majority,  in  acreage,  of  the  property 
taxpayers,  resident  and  nonresident,  in  the  area 
to  be  affected,  ascertain  the  cost  of  drainage 
and  reclaiming  said  land  and  Incur  debt  against 
said  land  for  an  amount  sufficienr  to  drain  and 
reclaim  It  and  issue  for  said  debt  negotiable 
bonds  running  not  longer  than  forty  years  from 
their  date  and  bearing  Interest  at  a  rate  not 
exceeding  5  per  cent,  per  annum,  payable  an- 
nually or  semiannually,  which  bonds  sliall  not 
be  sold  for  less  than  par;  and  said  board  ot 
drainage  commissioners  shall  levy  annually  up- 
on said  land  forced  contributions  or  acreage 
taxes  in  an  amount  sufliciettt  to  pay  the  inter- 
est, annually  or  semiannually,  and  the  princi- 
pal falling  due  each  year  or  such  amount  as 
may  be  required  for  any  sinking  fuod  provided 
for  the  payment  of  said  boaak  at  maturity; 
provided,  that  such  forced  contributions,  or 
acreage  taxes,  for  all  purposes,  shall  never  ex- 
ceed $8.50  per  acre,  per  annum." 

It  will  thm  be  seen  that  a  majority,  In 
acreage,  of  the  property  taxpayers  (two- 
thirds,  by  the  act  No.  817)  are  g^ted  the 
right  to  require  the  board  to  ascertain  the 
cost  of  the  pnqmsed  drainage,  incur  a  debt 
against  the  land,  snfficlmt  to  defray  that 
cost,  issue  negotiable  bonds  to  an  amount 
sofflcieat  to  pay  the  d^t,  and  levy  an  acre- 
age tax  auillcient  to  pay  the  bonds;  and 
that.  In  OTder  to  accomplish  those  results, 
the  board  may  lery  an  acreage  tax  within 
a  limit  of  $SJBO  per  acre  per  andnm. 

[2]  In  this  instance,  the  petitioners  have 
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andertakcn,  In  the  beglimiiiK,  to  Impose 
upon  the  board  the  condition,  wtaldi  they 
had  no  right  to  Impose,  and  which  the  board 
had  no  right  to  accept,  to  wit,  that  the 
limit  of  taxation  should  be  $2,  Instead  of 
$3-50,  an  acre,  as  fixed  by  the  Constitution. 
It  may  be  said,  by  way  of  answer  to  this 
objection,  that  the  taxpayers,  having  pe- 
titioned for  the  drainage,  would  be  obliged 
to  submit  to  the  $3.50  limit  If  conditions, 
in  the  future,  should  require  it ;  but  It 
is  not  so  clear  that  their  proposition  could 
be  thus  divided  against  them,  or  that  the 
minority  taxpayers,  as  to  whom  the  pro- 
ceeding Is  In  Invltum,  could  be  held  other- 
wise than  according  to  the  strict  letter  of 
the  law.  It  may  also  be  said  that  the 
board,  having  adopted  the  $2  Umtt,  as  pro- 
posed, the  matter  stands  as  though  that 
limit  had  been  adopted  by  It  without  sng- 
gestlon.  Quoad  the  holders  of  the  bonds, 
however,  the  limit  must  be  S3.50.  as  fixed 
by  the  Constitution,  and  the  board  cannot 
disable  Itself  from  levying  the  tax  up  to 
that  limit,  should  It  become  necessary  so 
to  do  In  order  to  pay  the  debt.  It  is  to 
be  remembered,  In  that  connection,  that 
the  debt  Is  to  be  Incurred  against  the  land, 
and  not  against  the  owners,  and,  thongh 
land  Is,  as  a  rule,  to  be  found  where  one 
leaves  It,  It  Is  sometimes  carried  out  to 
sea  by  the  current  of  a  great  river,  and 
Is  sometimes  so  deeply  submerged  as  to 
amount  to  the  same  thing.  The  concluding 
sentence  of  section  21  of  the  Act  317  reads : 

"The  acreage  tax  thus  levied  may  be  increas- 
ed or  diminiehed  as  the  needs  of  the  district 
may  regoire." 

But,  If  the  petitioning  taxpayers  have 
the  to  stand  upon  th^  proposition, 

and  the  buyers  of  the  bonds  have  the  right 
to  hold  them  to  it,  there  can  he  neltha  in- 
crease nor  diminution  In  the  tax;  but  it 
must  remain  at  $2  per  acre  per  year,  neither 
less  nor  more,  at  least,  until  the  bonds  are 
paid.  If  not  for  the  40  years  for  which 
the  resolutions  of  the  board  purport  to 
levy  it 

[S]  nalntlff  has,  not  only  disregarded, 
but  directly  contravened,  the  law,  consti- 
tutional and  statutory,  upon  which  It  now 
relies,  in  another  particular,  to  wit:  The 
Constitution,  as  amoided,  provides  that: 

"Said  board  *  •  •  shall  levy,  annmlljf, 
upon  said  land,  forced  contrlbntions,"  etc. 

And  Aet  817  of  1910,  |  21,  reads: 

"They  (the  boards)  shall  have  power,  and  It  Is 
hereby  made  their  duty,  acting  within  the  an- 
thority  of  the  CoiiBtitutioQ  and  law  that  may 
be.  then,  in  force,  to  levy,  annually,  an  acreage 
tax,  or  forced  contribution,"  etc. 

And  no  luwer  is  conferred  by  either 
Constitution  or  statute  to  levy  sacb  acreage 
tax  or  forced  contribution  In  any  other  way. 
The  plaintiff  board  has,  however,  aasnmed 


to  levy  an  acreage  tax  of  $2  per  year,  for 
40  years,  and  it  passed  a  second  resolntloB 
for  the  apparent  purpose  of  being  more  ex- 
plicit to  that  effect. 

[4]  The  record  discloses  still  another  in- 
stance in  which  the  plaintiff  board  appears 
to  have  Ignored  the  language  and  mean- 
ing of  the  law  which  It  invokes,  to  wit.  In 
the  levying  of  a  uniform  acreage  tax  npon 
the  whole  of  the  land  included  within  the 
district,  without  regard  to  the  fact  tbat, 
according  to  the  report  and  plan  adopted 
by  It,  the  district  had  been  divided  into 
subdlstrlcts,  the  cost  of  draining  which- 
will  not  be  uniform.  The  law  referred  to, 
both  constitutional  and  statutory,  makes 
special  provision  for  subdralnage  districts,, 
and  makes  them  autonomous,  and  we  can 
find  no  more  authority,  or  reason,  for  con- 
fusing their  Interests  and  averaging  the 
cost  of  the  work  to  be  done  In  them  than 
for  confusing  the  affairs  of  drainage  dis- 
tricts or  school  districts. 

[1]  The  power  of  the  majority,  In  acre- 
age, of  the  taxpayers,  and  of  the  board, 
acting  at  their  Instance,  to  Impose  a  bur- 
dea  upon  the  minority  of  taxpayers,  or  tbelr 
lands,  without  tiie  consent  of  such  minor- 
ity, Is  conferred  and  defined  by  the  Con- 
stitution, and,  wb^e  the  majority  submits 
to  the  board  a  proposition,  upon  tbat  sub- 
ject, which  the  Constitution  does  not  au- 
thorize, the  board  has  no  power  to  accept 
or  act  on  it,  and,  a  fortiori,  has  no  power 
to  take  action  affecting  the  minority  wblcit 
it  would  be  unauthorized  to  take  upon  a 
proposition  which  conformed  to  the  require- 
ments of  the  Constitution. 

[I]  To  the  suggestion  that  the  objections 
urged  by  defendant  are  barred  by  the  pre- 
scription of  80  days,  established  by  sec- 
tion 28  of  Act  317  of  1010,  and  running 
from  the  publication  of  the  petition  of  the 
taxpayers  and  of  the  resolutions  adopted 
by  the  board  In  connection  therewith,  the 
answer  Is  tbat  the  prescription  Invoked  iias 
no  application  to  proceedings  which  ate, 
not  only  unauthorized  by,  but  in  contra- 
vention of,  the  Constitution  and  of  the  law 
whereby  it  Is  established. 

The  judgment  appealed  from,  whlcb  re- 
jects plaintiff's  demand,  iB,  accordingly,  af- 
firmed. 


(130  La.) 
No.  19,145. 
STATE  V.  POMERANKT. 
(Supreme  Court  of  Louisiana.    Feb.  28,  1912. 
Beheariag  Denied  Blareh  26,  7302.} 

(Svllahiu  bf  th9  Court.) 

IiTToxtcATiNa  LiquoBs  (}  14fi*)— OrrarsKs— 
Sales  bt  WBOLESAua. 

As  there  can  be  no  lawful  retailers  of  is- 
toxicatiDg  llQuors  in  a  prohibition  parish,  locaJ 
sales  by  a  wholesaler  to  iUIelt  venders  of  lie- 
nor wUl  be  treated  as  nnlawfal  sales  to  InS- 


•Fer  otlwr  esMa  ■••  auu  topic  and  smUob  NTOCBBB  la  Dm.  Dig.  *  An.  IHk>  Kv  No.  SwIm  *  B«p*r  InteM 


La..) 

▼Idaali.  State  v.  Spence,  127  La.  836,  58 
Sooth.  686,  reaffirmed. 

[Ed.  Note. — For  other  cases,  lee  Intoxicat- 
iog  Liquors,  Dec.  Dig.  |  148.*] 

Breaux,  C  J.,  and  ProTostar,  J.,  dissenting. 

Appeal  tt<m  First  Judicial  District  Court, 
Parish  of  Oaddo;  Tbonias  F.  Bell,  Jodie. 

John  ^meranl^  was  conTicted  of  violat- 
ing  the  liquor  law,  and  appeals.  Affirmed. 

Kandiard  &  Barret  &  Smith,  for  appel- 
lant Walter  Guion,  Atty.  Gen.,  and  J.  M. 
Foster,  Dlst.  Atty.  (G.  A.  Gondran,  of  coon- 
ael),  for  the  State. 

LAND,  J.  The  Information  charged  that 
the  accused  "nnlawfuU;  did  keep  a  grog  or 
tippling  shop,  and  did  retail  spirituous  and 
intoxicating  liquors,  without  previously  ob- 
taining  a  llc^se  from  the  police  Jury  of  the 
parish  of  Caddo,  or  the  municipal  authorities 
of  the  city  of  Shreveport'* 

The  accused  moved  for  a  bill  of  particu- 
lars, as  to  kind  and  quantity  of  liquor  sold. 
The  district  attorney  in  response  stated  that 
intoxicating  beer  was  sold,  and  "that  he 
elects  to  make  this  presentation  for  retailing 
spirituous  and  intoxicating  liquors." 

On  the  trial  of  the  case,  the  prosecution 
offered  evidence  to  prove  that  the  accused 
had  sold  a  case  of  11  dozen  bottles  of  beer, 
containing  more  than  5  gallons,  to  the  Peer- 
less saloon,  an  establishment  operated  by 
Warren  and  Parker,  secret  detectives,  who 
were  doing  a  retail  liquor  business  under  the 
sanction  of  the  superintendent  of  public 
safety  of  the  city  of  Shreveport,  for  the  pur- 
pose of  apprehending  violators  of  the  prohi- 
bition law.  This  evidence  was  objected  to 
by  the  accused  for  the  reason  that  he  was 
charged  with  retailing  intoxicating  liquors, 
both  in  the  information  and  bill  of  particu- 
lars, and  for  the  further  reason  that  the  ac- 
cused was  a  wholesaler,  selling  in  wholesale 
and  unbroken  packages  to  a  retailer,  who 
was  i>ermltted  by  the  authorities  to  carry  on 
a  retail  business  In  the  city  of  Shrev^rt. 
These  objections  were  overruled  by  the  trial 
Judge  for  the  following  reasons,  to  wit: 

"That  the  parish  of  Caddo  is  prohibition  ter- 
ritory, and  there  can  be  no  lawxnl  retailers  of 
liquors  or  dealers  for  male  of  into^caUiv  Uq* 
oors  witiiln  <mr  borders." 

In  State  v.  Spence,  127  La.  836,  63  South. 
696,  this  court  held  that  a  "wholesaler"  of 
l^or  IB  one  who  sells  to  dealers  for  resale, 
in  original,  unbroken  packages  or  barrels; 
and  that  a  dealer,  who  sold  Intoxicants  In 
quantities  of  five  ^dlons  or  more  to  individ- 
uals for  personal  use  and  consumption,  was 
a  "retailer.'*  As  there  can  be  no  lawful  re- 
tailers or  dealers  for  resale  in  a  problbitlon 
parish,  the  question  la  whether  persons  who 
retail  intoxicating  liquors  in  a  prohibition 
district  can  be  considered  as  occupying  the 
legal  atatns  of  dealers  for  resale.  In  com- 
mon parlance,  such  persons  are  called  keep- 


ers  of  "blind  tigers,"  and  are  not  retailers 
in  the  sense  of  the  revalue  laws  of  this  state, 
which  refer  only  to  licensed  dealers.  The  il- 
licit seller  of  Intoxicating  liquors  ia  no  more 
a  retail  merchant  than  a  smuggler  is  an  Im- 
porter. In  short,  Illicit  venders  cannot  be 
recognized  aa  merchants  or  dealers,  and  must 
be  treated  as  IndlTldual  violators  of  the 
criminal  laws  of  the  state.  If  a  wholesaler, 
In  a  prohibition  parish,  cannot  lawfully  make 
local  sales  of  Intoxicants  to  individuals  for 
consumption,  for  a  much  stronger  reason  he 
cannot  lawfully  sell  to  Illicit  venders  of  in- 
toxicants in  the  same  parish.  In  the  latter 
case,  the  wholesaler  becomes  a  kind  of  ac- 
cessory to  a  criminal  offmse. 

We  therefore  eradnde  tliat  tbB  nUlng  com- 
plained  of  by  the  appellant  is  a  correct  ex- 
position  <tf  the  law  applicable  to  the  case. 

Sentence  affirmed. 

BREAUX,  C  J.  (dissenting).  The  retail 
liquor  dealer's  occupation  within,  ttie  Hmlt  of 
probiUtlon  territory  is  at  m<L  The  law  iii>- 
oa  the  subject  Is  quite  plain  and  admits  of 
no-'dlscnsslcni.  Mo  one  now  can  reasonaUy 
contend  to  the  contrary. 

But  I  am.  not  convinced  tliat  the  acts  re- 
lating to  prohlbltloii  are  directed  against  the 
vender  of  liquor  at  wholesale  In  prohibition 
territory,  in  so  fitr  as  he  carries  on  the  legit- 
imate business  of  the  wholesaler. 

The  "purpose"  heretofore  has  been  to  reach 
the  retail  liquor  dealer,  and  the  purpose  has 
beat  accomplished,  wherever  the  majority 
under  local  (^on  has  declared  against  the 
sale  at  retail.  The  acts  are  silent  as  relates 
to  the  wholes^er.  But  it  Is  contended  that 
under  the  £(dlOWing  prorlsions  the  wholesale 
dealer  becomes  a  retail  dealer;  ''provided, 
that  no  penon  or  persons  shall  be  deemed 
wholesale  dealers  unless  he  or  they  sell  by 
the  original  or  unbroken  package  or  barrel." 
To  this  point  there  can  be  no  difference  of 
opinion ;  the  wholesale  dealer  who  fiills  with- 
in that  definition  is  a  merchant  at  whole- 
sale. 

The  next  proviso  of  the  act  (171  of  1898) 
gives  rise  to  discussion  and  argument: 

"That  no  peison  or  penons  shall  be  deemed 
wholesale  dealers  unless  he  or  they  sell  to 
dealers  for  resale.** 

"Wholesale"  and  "retail"  apply  to  different 
categories  or  classes  In  business.  If  a  whole- 
saler In  good  faith  sells  to  an  unlicensed  re- 
tail dealer.  Is  he  to  be  considered  as  a  crim- 
inal, and  to  be  punished?  The  want  of  a  li- 
cense constitutes  the  wrong.  The  wholesale 
dealer  has  a  license  to  sell  at  wholesale. 

The  case  of  Qorsuth  t.  Bntterfltfd.  2  Wis. 
237,  states: 

"This  term  (wholesale)  Implies  the  selling  in 
unbroken  pieces,  or  iiarcels,  as  by  the  barrel. 
*  *  *  Retail  implies  •  *  •  selling  to  cus- 
tomers  in  small  quantities.  The  wh(deaaler,  ws 
have  noted,  sells  in  unbroken  pieces  and  In 
larger  quantity.    Where  he  sells  to  the  first 
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Owner  wittKmt  notice  where  be  resides  or  wheth- 
er he  haa  a  license,  Is  he  (uilty  of  violating  the 
crimiaal  laws?    I  do  not  thiu  he  is." 

See  Cyc  571,  672.  The  courts  In  other 
Jurisdictions  have  decided  mere  knowledge 
of  the  seller  of  goods  of  the  use  the  buyer  in- 
tends to  make  of  them  Is  no  d^ense  for 
the  price  of  the  goods;  this  by  analogy  ap- 
plying in  the  present  case. 

A  different  question  presents  itself  where 
he  aids  and  abets  those  who  violate  the  law. 
That  presents  another  feature,  separate  and 
apart  from  the  question  which  has  also  en- 
gaged my  attention.  It  does  not  seem  that 
a  different  view  In  regard  to  wholesalers  and 
retailers  gives  rise  to  an  Incongruous  state 
or  condition  of  things. 

A  sale  by  the  wholesaler  in  prohibition  ter- 
ritory is  a  crime,  while  a  sale  by  him  across 
the  Hue  is  a  legitimate  sale;  that  "purpose  of 
the  purchase"  should  not  he  charged  to  the 
wholesale  merchant  unless,  as  before  stated, 
he  makes  himself  the  alder  or  abettor,  and 
even  principal,  in  breaking  the  local  option 
law.  To  say  the  least,  the  question  is  not 
free  from  difficulty.  In  the  United  StateiS  v. 
Sheldon,  2  Wheat.  119,  4  L.  Ed.  190,  the  Su- 
preme Court  of  the  United  States  said: 

"Any  donbt  as  to  the  applicatloa  oi  a  penal 
statute  will  be  restdved  in  tavor  of  the  accused." 

This  court  has  expressed  viewa  heretofore 
leading  to  a  different  conclusion  than  that 
handed  down  by  the  majority,  as  I  read 
them.  There  are  numerous  decUons  In  oth- 
er jurisdictions,  also. 

I  therefore  dissent. 

PROVOSTT,  J.  (dissenting).  I  agree  en- 
tirely with  the  proposition  that  Warren  and 
Parker  were  not  dealers  for  resale  within 
the  meaning  of  the  statute  licensing  whole- 
salers to  sell  to  dealers  for  resale.  The 
commissioner  of  public  safety  was  entirely 
without  power  to  authorize  them  to  sell  liq- 
uors at  retail;  in  other  words,  he  was  with- 
out authority  to  suspend  in  their  favor  the 
prohibition  law.  Their  selling  was  conse- 
quently In  violation  of  law.  Their  every 
sale  was  a  violation  of  law,  or,  in  other 
words,  a  crime.  In  legal  intendment  It  is  no 
more  possible  to  be  a  retail  liquor  dealer  in 
prohibition  territory  than  it  Is  possible  to 
be  a  dealer  In  slaves,  or  In  infants,  or  to 
commit  murder,  perjury,  burglary,  or  other 
crimes,  in  ordinary  territory.  In  l^al  In- 
tendment such  a  so-called  "dealer"  la  not  a 
dealer,  bat  simply  a  crlmlnaL 

Further  consideration  has  convinced  me, 
however,  that  the  decision  of  this  court  In 
the  Spence  Case,  upon  which  the  majority 
opinion  ii  tonnded,  was  wrong.  In  that  case 
the  accused  had  had  only  a  wholesale  deal- 
er's license,  and  bad  sold  by  the  original  un- 
broken package  In  a  quantity  greater  than 
five  gallons,  to  a  purchaser  buying  for  his 
own  use,  not  for  resale.  The  court  held  that 
the  sale  had  been  at  retail;  and  In  vtola- 


tlon  of  section  910,  R.  S.,  against  Qie  aelUns 
of  liquors  at  retail  wlttu)at  a  license^ 

The  decision  Is  founded  upon  the  first  pro- 
vlso  of  section  6  of  the  General  Ucenae  Law 
(Act  171.  p.  387,  of  18M)i  reading: 

"Provided,  that  no  person  or  persons  shsQ 
be  deemed  wholesale  dealers  unless  he  or  tbej 
sell  by  the  original  or  unbroken  package  or 
barrel  only;  and  provided,  farther,  that  no  per- 
son or  persons  shall  he  deemed  wholesale  deel- 
em  unless  he  or  they  sell  *  *  *  to  dealeit 
for  resale.  If  they  sell  in  less  qnantitiee  than 
orisinal  or  unbroken  packages  or  barrels,  ther 
BbaJl  be  considered  retail  dealers,  and  pay  b- 
censes  as  sach.  That  for  every  tHuineas  ot 
sellinz  at  retail,  whether  as  principal,  agent  on 
comouBslon  or  otherwise,  the  license  uall  be 
based  on  the  gross  annual  amount  of  sales,  u 
follows,"  etc 

The  court  took  the  view  that  nnder  this 
proviso  the  wholesaler  was  he  who  sold 
only  by  the  original  and  onbrokeu  padESge, 
and  only  to  dealers  for  resale,  and  that 
all  other  dealers  were  retailers. 

Aceordli^  to  this  decision,  sales  of  origi- 
nal and  unbroken  packages,  barrels,  casks, 
boxes,  sacks,  hogsheads,  and  bales,  even 
In  boat  load  or  cargo  lots,  would  be  at  re- 
tall,  If  for  Individual  use,  not  for  resale- 

This  Is  not  In  accord  with  the  generally 
accepted  notion  of  what  Is  meant  by  selling 
at  retail.  It  adopts  as  a  criterion  for  deter- 
mining whether  a  mercantile  transaction  Is 
at  wholesale  or  at  retail,  not  the  quantity 
of  the  goods  sold,  but  the  character  of  the 
purchaser,  or  the  use  to  which  the  goods  are 
to  be  put  The  Leglslatore  can  hardly  have 
Intended  to  express  that  Idea,  and  that  it  did 
not  so  intend  appears  from  the  second  sen- 
teace  of  the  said  proviso,  reading:  j 

"If  they  sell  In  less  guantltieB  than  the  orig- 
inal and  unbroken  packages  or  barrels,  tbe; 
shall  be  considered  retail  dealere,  and  pay  li- 
censes as  such" — showing  clearly  that  the  cri- 
terion intended  to  be  adopted  was  the  usual  ons 
(rf  the  quantity  of  tb»  merchandise  wcM. 

If  the  wholesaler  can  only  sell  to  dealers 
for  resale,  who  Is  to  sell  by  the  original, 
unbroken  package  to  the  ordinary  i>erson  i 
buying  for  his  own  use?   Certainty,  not  the  : 
retailer,  for  tbe  statute  expr^ly  restricts  I 
Mm  to  selling  In  less  quantities  than  the 
or^rlnal  and  unbroken  package. 

The  said  proviso  does  not  say  that  the 
wholesaler  la  not  to  be  deemed  sach  nnless 
he  sells  only  to  dealers  for  resale.  It  does  , 
say  that  he  is  not  to  be  deuned  sncb  nnlen  I 
he  sells  only  in  original  and  onbrokMi  pack-  ' 
ages,  but  does  not  say  that  be  Is  not  to  be 
deemed  such  unless  he  sells  only  to  dealtfs 
for  resale.  The  word  "only"  Is  not  in  the 
latter  clause,  which  la  merely  to  tbe  effect 
that  the  wholesaler  Is  not  sntdt  unless  be  aelU 
to  dealers  for  resale;  that  is  to  say,  make  it 
bis  principal  business  to  s^  to  them,  not  that 
he  most  confine  his  sales  to  them.  To  re- 
quire him  to  do  BO  would  impose  upon  hbn 
the  Impractical,  not  to  say  absurd,  necesdty 
of  Investigating  the  character  of  his  cnstcHn- 
ers,  «ren  those  offering  to  bay  for  cub;  b 
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fact;  It  wonld  drive  him  ont  ot  biiBtiwM, 
for  no  bnslnesB  concern  tlma  hampered  In  the 
(diolce  of  Ita  cnstomwe  could  long  nibBlst 
Ttie  court  has  added  the  adverb  "only"  to 
the  itatnte.  This  cannot  be  done.  The  trtat- 
ote  moBt  be  read  ai  written.  The  word 
"only*'  must  bave  beoa  left  ont  adrlaedly, 
Btnee  It  was  evidently  added  advisedly  to 
the  danse  FeqnlrloK  the  aolea  to  be  by  the 
original  unbroken  padcage,  only,  and  there- 
fore can  hardly  have  been  left  ont  acddoit- 
ally  from  thlaclanae  as  to  eeUlng  to  dealers 
for  resale*  which  Inunediatoly  followa  the 
other  danse  In  the  same  sentence  and  in  the 
case  grammatical  constructi<m. 

Be  all  flii^  however,  as  it  may,  the  troth 
of  the  matter  Is  that  the  said  first  proviso 
of  ncthm  6  Is  a  general  statnte,  Intended  to 
apply  to  the  mercantile  business  In-feneral; 
whereas,  the  retail  liquor  traffic  has  always 
been  governed  by  special  statutes.  fHie  spe- 
cial statntes  In  this  case  were  the  sectnid 
proviso  of  this  same  section  6,  ot  the  General 
License  Law  (Act  171  of  1898)  and  the  sec- 
tion 13  of  the  same  act,  np  to  the  adoption  of 
Act  176  (page  236,  of  1908),  popularly  known 
as  the  Oay-Shattwft  Act,  which  has  super- 
seded them.  That  the  said  first  proviso  of 
section  6  has  no  application  to  retail  liquor 
dealers  Is  evident  from  the  fact  that  the  li- 
cense whldi  the  retail  dealers  to  which  it 
has  reference  are  required  to  pay  does  not 
authorlie  Hie  Ucoisee  to  retail  llqnors.  If 
the  llcoisee  under  the  license  which  It  pro- 
vides for  desires  to  sdl  Uqucnrs  In  connec- 
tion with  his  business,  he  must  take  out  an- 
other license,  namely,  a  retail  Uqnor  license. 
To  that  effect.  In  express  terms,  Is  the  said 
second  proviso  of  said  secUcm  t,  which  pro- 
vides specially  for  the  license  to  be  paid  by 
retail  liquor  dealers.  It  reads : 

"Provided,  that  if  any  distilled,  vinons,  malt 
•r  other  kind  or  mixed  liquoiB  be  aold  in  con- 
npction  with  the  business  of  retail  merchant, 
grocer,  oyster  bonse,  confectloDer;,  or  Id  less 
qnantitie*  than  five  gallons,  the  license  for  such 
additional  business  shall  be  as  hereinafter  pro- 
vided for  In  section  13,  of  this  act;  provided 
further  that  no  license  shall  issue  to  aell  liq- 
uors in  less  quantitiea  than  five  jmllons  for  less 
than  one  hundred  dollars,  flOO."^ 

It  Is  here  said  that  If  llqnors  are  s(dd  In 
connection  wUh  the  business  of  retail  m^ 
chant— that  Is  to  say,  in  connecUon  with  the 
tnulness  to  whldi  tiie  first  proviso  of  said 
section  0  has  reference— an  additlcmal  li- 
cense must  be  taken  out,  namely,  the  license 
provided  for  in  section  18  of  the  act,  which 
Is  the  barroons  license. 

It  must  be  admitted  that  this  second  pro- 
Tlso  is  not  very  artistically  drawn.  It  says 
that  If  ^^my"  liquors  are  sold,  1.  &,  any  at 
all,  and  then  adds,  or  **ln  quantitiea  less  than 
five  gallons."  "Any"  necessarily  Includes 
''quantities  less  than  five  gallons,**  so  that 
the  reader  Is  Itft  to  conjecture  what  Is  meant 
tqr  the  clause  "or  in  quantities  less  than  five 
gallons.**  Bead  literally  as  written,  this  pro- 
viso says  to  Qie  retail  merdian^  c<mfection- 


sry,  grocer,  etci  If  you  sell  any  liquors,  L 
e,  any  at  all,  in  eonnecthm  with  your  busi- 
ness, yon  must,  pay  the  barroom  Ucoue.  And 
then  tt  adds:  Or  If  yon  s^  llqnors  In  quaih- 
tiUes  less  than  five  gallons  you  must  pay 
the  barroom  license.  According  to  this  lit- 
eral reading,  the  dause  **or  in  quantities 
less  than  five  ^nllons**  adds  nothing  to  the 
sentence— is  meaningless  and  useless.  And 
yet,  aa  certain  as  anything  can  be  In  thta 
world.  It  was  Intended  to  have  some  meaidng 
by  tlie  person  who  drafted  this  proviso;  and 
the  question  must  be:  What  was  this  Intend- 
ed meaning? 

It  Is  safe  to  say  that  the  meaning  Intend- 
ed Is  the  same  that  has  now  been  InotMrporat- 
ed  in  tiie  said  Gay-Shattuck  Act,  whldi  has 
superseded  all  fbrmer  laws  regulating  the 
licensing  of  the  retail  liquor  traffic;  and 
that  meaning  Is  that  the  barro«»n  license 
must  be  paid  1^  aQ  dealers  selling  liquors  in 
less  quantities  than  five  galltms. 

The  conjunction  "w,"  In  the  clause  "or  in 
less  quantities  than  five  gallons,"  is  not  used 
disjunctively.  In  laie  sense  of  or  else;  but 
alternatively,  In  the  aoise  of  in  other  words. 
If  we  give  It  the  meaning  of  or  else,  the 
dduse  it  Intzodnces  becomes  meanii^less  and 
useless.  The  proviso  is  made  to  say  that  the 
retail  mwchant  owes  this  additional  lioenss 
if  he  sells  any  liquors  at  all  in  connection 
with  Us  business,  and  that  he  also  owes  tt 
if  he  sells  liquors  in  quantities  less  than  five 
gallons.  If  we  oonehide,  however,  that  the 
word  "OT**  Is  uBsd  altematlvdy,  in  the  sense 
of  "In  other  words,"  then  full  effect  Is  given 
to  the  clause  "or  In  quantities  less  than  five 
gallons.**  The  meaning  then  is  that  if  the 
retail  mochant,  or  grocer,  or  confectioner, 
etc.,  sells.  In  connecti<m  with  his  said  bold- 
ness, liquors  at  retail  iXa  other  words.  In 
quantities  less  than  five  gallons),  he  must  pay 
for  such  additional  buslnesB  the  barroom  li- 
cense. And  the  Gay-Shattuck  Act,  supersed- 
ing the  said  former  statutes  providing  for 
the  licensing  of  the  retail  liquor  business, 
provides  In  express  terms  that  all  places  sdl- 
Ing  liquors  In  quantities  less  than  five  gal- 
lons must  pay  the  same  license  as  barrooms. 
That  this  Gay-Shattock  Act  was  intended  to 
regulate  the  (mtlre  traffic  of  the  retallli^t  of 
liquors  Is  a  well-known  fact  True.  It  does 
not  mention  retail  liquor  dealers  so  nomine, 
but  it  is  an  elaborate  and  comprehensive  stat- 
ute designed  not  only  to  prescribe  what 
amount  of  license  shall  be  paid  Iqr  retail  liq- 
uor dealers,  but  to  relate  the  entire  retail 
liquor  business.  There  are  not  two  dasses 
of  retail  liquor  dealers;  one  taking  out  a 
license  under  the  General  License  Law  (Act 
171  of  1899,  and  another  taking  out  a  license 
under  Uie  Gay-Shattock  Act  Such  a  thing 
has  never  been  heard  of.  But  ^re  Is  only 
one  dasB — that  taking  out  a  license  under, 
and  regulated  by,  the  Gay-Shattuck  Act. 

According  to  these  special  laws  for  the 
regulation  of  the  retail  liquor  traffic,  which, 
being  special  laws,  prevail  of  course  over  the 
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tween  the  two  the  line  at  demarcation  be* 
tween  tbe  wholesaler  and  the  retailer  Ib  the 
lees  than  five  gallons  quantity.  Less  tlian 
five  gallons  Is  retail,  and  five  gallons  or  more 
is  wholesale,  and.  If  In  tbe  original  unbrok- 
en  package,  may  be  sold  like  ordinary  mer- 
chandise under  the  wholesale  dealer's  li- 
cense. 

This  point  was  expressly  adjudicated  by 
this  court  in  tbe  case  of  State  t.  Morris,  123 
La.  545,  49  South.  170,  where  a  wholesaler 
who  had  sold  liquors  by  the  original  and  un- 
broken package  of  five  gallons  In  Sbreveport 
was  held  not  to  hare  violated  the  prohibition 
law. 

Any  other  reading  of  the  said  second  pro- 
viso of  section  6  than  that  adopted  herein* 
above  would  subject  the  dealer  who  sold  liq- 
uors by  the  barrel  or  by  the  10  or  100  bar- 
rels to  the  payment  of  the  barroom  licmse. 
It  is  safe  to  say  that  no  such  thing  was  ever 
Intended  by  the  Legislature. 

The  less  than  five  gallon  quantity  as  divid- 
ing line  between  wholesale  and  retail  has 
been  adopted  advisedly  in  order  to  make  our 
license  law  conform  with  that  of  the  federal 
government.  Until  the  decision  in  tbe 
Spence  Oase  said  measure  had  always  been 
recognized  as  constituting  the  criterion,  and 
the  sole  criterion,  between  wholesale  and  re- 
tail liquor  traffic. 

In  reply  to  the  ailment  that  the  6ay- 
Shattuck  Act  had  repealed  tbe  General  li- 
cense Law  in  so  far  as  bearing  upon  retail 
liquor  dealers,  and  had  established  the  quan- 
titative test  of  five  gallons  or  less  as  tbe 
criterion  between  wholesale  and  retail,  this 
court  said  in  tbe  Spence  decision  that  this 
Oay-ShattD<^  Act  had  no  application  to  pro- 
hibition territory.  That  is,  in  a  sense,  true, 
since  said  act  relates  to  the  Uceoslng  and 
regulating  of  retail  liquor  dealers,  and  there 
can  be  no  retail  liquor  dealers  In  prohibition 
territory;  but  the  Legislature  inigbt  well, 
while  passing  this  act,  have  provided  who 
should  be  considered  retail,  and  who  whole- 
sale, liquor  dealers.  There  was  nothing  to 
stand  In  the  way  of  Its  doing  so,  and  the 
question  is  whether  It  has  done  so.  The  con- 
tention that  it  has  done  so  is  not  answered 
by  saying  that  the  act  has  no  application  to 
prohibition  territory.  If,  as  contended,  this 
act  has  prescribed  the  rule  for  determining 
tlie  question  of  wholesale  and  retail,  this 
court  has  but  to  apply  that  rule,  In  this  and 
all  other  cases  Involving  the  question  ot  what 
constitutes  selling  at  wholesale.  That  ques- 
tion is  not  peculiar  to  prohibition  territory, 
but  is  a  question  arising  under  the  general 
laws  of  this  state,  and  is  the  same  in  all 
prosecutions  under  section  910,  R.  S.,  wheth- 
er arising  in  or  out  of  prohibition  territory ; 
and  the  proof  of  this  lies  in  the  fact  that  the 
decision  In  this  case  wUl  be  as  that  in  the 


I  tberefon  dissent 


(130  La.) 
No.  18,886. 
BENDER  et  aL  V.  BAILET. 
(Snpreme  Court  of  Loaislaoa.    Feb.  26,  1912. 
Rehearing  Denied  March  25,  1912L) 

(SpVait  hv  Bdiioridl  atvff,) 

1.  Husband  and  Wife  (|  246*)— Communitt 
Pbopebtt— Con vBTANCB— Laws  Gotkbniho. 

Land  located  in  Loolsiana,  but  owned  ia 
community  by  a  husband  and  wife  liTing  in 
Texas,  is  governed  by  the  laws  of  Louisiana  as 
affecting  validity  of  a  conveyance  made  by  the 
wife  inaividually  and  as  executrix  on  death  of 
tbe  husband. 

[Eld.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  878;  Dec  Dig.  |  246.*] 

2.  EXECUTOBB  AND  AolOinBTBATOIS  <{  137*) 

—Sales  bt  Bxicdtbxz— Powxb. 

In  Loui^ana  an  executrix  cannot  sell  at 
private  sale  the  property  of  tlw  sncceaaioD  she 

represents. 

[Ed.  Note. — For  other  casesj  see  Executors 
and  AdmlniBtrators,  CenL  Dig,  IS  557-559, 
606%;  Dec  Dig.  |  137.*] 

3.  Taxation  (I  530*)— Tax  Sales— Yaudiit 
—Who  Mat  Pat  Taxxs. 

After  payment  of  taxes,  a  collector  ia 
without  power  to  Bell  the  propertTi  regardless 
of  who  made  the  paymenL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  085,  988;  Dec  Dig.  {  630.*] 

4.  Taxation  ({  810*)— Tax  Salb— Pathknt 
or  Taxbs— Ktidbnce— SurFlCIENCT. 

In  an  acdon  wbereiu  plaintiffa  sougbt  to 
defeat  a  tax  saJe,  evidence  Add  insufficient  to 
show  that  the  taxes  were  paid  before  Um  sale, 
as  claimed  by  itlaintlfES. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  II  160S-1608;  Dec  Dig.  |  810.*] 

Appeal  from  First  Jndl<dal  District  Court 
Parish  of  Caddo;  Thomas  F.  Btil,  Judges 

AcUon  by  G.  M.  Bender  and  others  against 
Afrs.  M.  B.  Ball^.  Judgment  for  deftiidaDt 
and  plaintiffs  aiMwaL  Beveraed  and  re- 
manded. 

Alexander  ft  Wilkinson,  for  appdlanta 
Blancbard,  Barret  &  Smith,  for  warrantor. 

PROVOSTT,  J.  Ous  Bender,  a  resident  of 
Texas,  died  in  Texas,  leaving  a  will,  by 
which  he  gave  all  his  property  to  his  wife 
and  four  chlldr^,  and  appointed  his  wife 
executrix  with  power  to  sell  all  his  property 
at  private  sale.  This  will  was  duly  probat- 
ed, and  the  widow  duly  qualified  as  execu- 
trix, in  Texas.  The  decedent  owned  one- 
half,  undivided,  of  100  acres  of  land  in  this 
state,  described  as  S.  H  of  section  17,  town- 
ship 22,  range  15,  pariah  of  Caddo.  The 
widow,  as  survivor  in  community,  owned  tbe 
other  half  interest  In  1903,  she,  individual- 
ly and  as  executrix,  sold  tbe  property  to  L 
A.  Thomason  at  private  sala  Thomason  did 
not  record  the  sale  until  1906;  and  the  prop- 
erty, continuing  to  stand  of  record  In  the 


•Wor  ot&ar  eaass  Ms  lame  topic  and  section  NUMBOR  In  Dsa.  Olg.  ft  Am.  Dig.  Kur  No.  SartM  *  Rep'r  ladtiM 
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luune  of  Giu  Bolder,  waa  assessed  to  him 
in  1901,  and  sold  at  tax  sale  In  1906  to  H. 
HunalGker.  Thomason  recorded  bis  sale  on 
NoTember  IBk  1900,  and  on  that  same  day 
acquired  from  Hunslcker  tbe  title  wUdi  the 
latter  had  acqiilred  at  tax  sale.  The  two  ti- 
tles thus  acquired  by  l^mason  have  passed 
to  defendant  and  this  salt  la  brotwht  by  the 
four  childroi  and  heirs  of  Gns  Bender  to  re- 
cover as  heirs  of  their  father  four-fifths  of 
tbe  nndivlded  half  of  the  property. 

[1 , 2]  Though  the  sale  made  by  tbe  ececn- 
trix  would  bare  been  valid  in  Texas,  it  was 
not  valid  In  this  state.  Tbe  property  mnst 
be  dealt  with  aa  constituting  a  separate  suc- 
cession from  that  In  Texas,  and  be  governed 
exclnslv^  by  tbe  laws  of  this  state  (Bur- 
bank  T.  Payne  &  Harrison,  17  La.  Ann.  16, 
87  Am.  Dec;  613;  Mason  v.  Executors  of 
Mutt,  19  La.  Ann.  42;  Whart  Gonfl.  L.  2S9: 
22  A.  ft  E.  E.  of  L.  1373).  and  In  this  stote 
an  executrix  cannot  sell  at  private  sale  the 
property  of  tbe  succession  she  represents. 

Defendant  relies  upon  tbe  tax  sale  to  Hun- 
slcker as  an  additional  title;  and  plaintiffs 
reply  that  this  tax  sale  waa  Invalid  because 
the  taxes  of  1904  In  satisfaction  of  which  It 
purports  to  have  been  made  had  been  paid, 
and  that,  moraover,  the  purported  transfer 
of  this  tax  title  by  Hunslcker  to  Thomason 
was  not  In  reality  a  sale,  though  in  that 
form,  but  a  mere  redemption,  aa  appears 
from  the  fact  Hiat  the  price  was  exactly 
equal  to  the  amount  paid  by  Hunslcker  at 
tbe  tax  sale  plus  interest 

Tor  showing  that  the  taxes  ot  1904.  for 
which  the  tax  sale  was  made,  had  been  paid, 
plaintiffs  rely  upon  the  fact  that  In  1904 
Thomason  paJd  tans  in  the  parish  of  Oaddo 
on  property  described,  as  follows:  "No.  of 
acres,  160.  $200."  This  160  acres,  say  plain- 
tiffs, was  the  same  160  In  suit;  and  in  sup- 
port of  this  they  have  produced  one  witness 
who  testified  as  follows: 

"I  examined  the  records  of  this  parish  very 
earefolly  to  ascertain  what  property  I*  A. 
Thomason  had  title  to  or  owned  in  the  year 
1904,  and  he  had  title  only  to  the  proper^  In 
dispute,  the  early  part  of  that  vear,  which  he 
later  conveyed  to  other  paitlea.'' 

[t,  41  No  doubt,  If  this  waa  the  same  xffop- 
er^,  the  tax  sale  was  null;  for,  after  tbe 
taxes  have  beoi  paid,  no  matter  by  whom, 
tbe  tax  collector  is  wltiunit  authority  to  sell 
tbe  i^operty  for  tasraa.  Kdlogg  t.  MtiTat- 
ter.  lU  La.  1037,  86  South.  112;  Benutein  v. 
Leeper,  118  <La.  1096,  43  South.  889;  Page  v. 
Kldd,  121  La.  2,  4A  South.  3B.  But  tbla  tes- 
timony is  onsatlafactory,  for  tbe  reason  tbat 
tbe  witness  does  not  say  that  Thomason  had 
no  other  pnnmrty,  but  that  the  recorda  did 
not  show  that  be  bad  any.  This  would  ordi- 
narily be  Boffident  evidence,  but  it  Is  not  so 
In  thifl  case  for  the  reasmi  tbat  tbe  same  rec- 
ords did  not  show  at  that  time  tbat  Thoma- 
son had  even  tbe  property  now  in  dispute,  bis 
title  not  having  tbaa  been  recorded ;  and,  In 


the  same  way  that  be  fklled  to  record  his  ti- 
tle to  tbe  presoit  property,  be  may  have  fail- 
ed to  record  bis  title  to  some  oOiet  160  acres 
of  land.  We  think  Justice  requires  that  this 
case  should  be  remanded  for  more  satisfac- 
tory evidence  on  this  point 

It  may  be  well  for  this  court  to  pass  at 
this  time  upon  another  issue  ia  the  case, 
which  Is,  aa  to  the  necessity,  vei  non,  of  the 
plaintiffs  reimbursing  defendant  tbe  price 
paid  by  Thomason  to  Mrs.  Bender  In  the  ac- 
quisition of  the  property  now  sued  for.  The 
sale  by  the  executrix  Is  likened  by  defend- 
ant to  one  of  succession  property  whereof 
the  price  has  gme  towards  paying  the  debts 
of  tbe  succession,  but  which,  for  some  reason 
or  other,  Is  invalid.  In  such  a  case  the  heirs 
are  not  allowed  to  recover  the  property  with- 
out reimbursing  the  price.  Suffice  It  to  say 
that  nothing  shows  that  the  price  of  the  sale 
in  question  went  towards  liberating  the 
plaintiffs  from  any  debt 

Judgment  set  aside,  and  case  remanded  for 
farther  evidence  as  stated  in  opinion.  Plain- 
tiffs and  appellants  to  pay  costs  of  appeal, 
and  coste  of  lower  court  to  abide  flnal  Jui^- 
ment 

(UO  La.) 
No.  18,701. 

BOUDBEAUX  v.  FIRST  NAT.  BANK  OF 
JBANBRErrTB  et  aL 

(Bapreme  Court  of  Louisiana.   Feb.  26,  1912. 
Behearlng  Denied  March  25,  1912.) 

(Svflahu*  bp  the  Court.) 
APPK4L  Axn  Ebbob  (8  1011*)  —  Bbviiw— 
QtmsnoKB  or  Fact— Oomxiomto  Evi- 
dbnob. 

Where  tbe  evidence  ia  conflicting,  tbe  find- 
ings of  tbe  trial  judge  on  issues  of  fact  are  en- 
titled to  great  weight  and  will  not  be  disturb- 
ed unless  clearly  against  the  preponderance 
of  the  evldettee. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %%  3d83-stUSd;  Dec.  Dig.  B 
lOlL*] 

Appeal  from  Nineteenth  Judicial  District 
Court  I^riab  of  Iberia;  James  Simon,  Judge. 

Action  by  B.  A.  Bondreaux  against  the 
First  National  Bank  of  Jeanerette  and  otb^ 
era.  From  a  Judgment  for  defendants,  plain- 
tiff appeals.  Affirmed. 

Foster,  Milling,  Brian  ft  Saal,  for  appel- 
lant Burke  ft  Burke  and  V.  J.  Smith,  for 
appellee  First  Nat  Bank  of  Jeanerette.  Em- 
met Alpha,  for  appellee  McGowen. 


LAND,  J.  Plaintiff,  a  retail  merchant  <tf 
Ibe  vllls«e  of  Sorrel,  parish  of  St  Mary, 
sued  tbe  First  National  Bank  of  Jeanerette, 
of  tbe  parish  of  Iberia,  to  recover  $3,000 
damages,  alleged  to  have  been  occasioned  by 
the  wrongful  protest,  at  the  Instance  of  de- 
fendant bank,  of  plaintUTs  note  for  $104.50 
encnted  in  favor  of  tbe  Falrbaidu  Company, 
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-children,  four  of  whom  were  minora  when 
AUs  suit  wu  Instituted. 

Flalntltb  In  tb^  petition  admitted  tbe 
JUft  usafroct  of  Mrs.  IfarlnoWcb,  and  r^re- 
smted.  that  the  lands  could  only  be  sold  sub- 
ject to  said  usufruct.  Tbe  two  major  belrs 
■of  Urs.  Jones  answered  and  Joined  the  plaln- 
tlflfe  In  the  prayer  for  a  partition  by  llclta- 
tion.  The  spedal  tutor  of  tbe  four  minor 
belrs  of  Hrs.  Jones  made  no  appearance. 
Tbe  UBufiructuar7  was  not  made  a  party  to 
the  suit 

Urs.  Wilson  acepted  that  no  partition 
-could  be  legally  made  of  tbe  property  during 
tbe  existence  of  tbe  usufruct,  and  for  an- 
-swer  arerred  that  tbe  property  could  be  dl- 
Tided  In  kind,  and  that  ber  co-owners  were 
Indebted  to  ber  In  tbelr  respectiTe  propor- 
tions of  tbe  sum  of  $1,000  for  useful  Im- 
provements made  by  ber  on  a  part  of  the 
ilands  sought  to  be  partitioned. 

The  case  was  tried,  and  there  was  Judg- 
ment for  a  partition  by  UdtatloD,  and  or- 
dering a  sale  of  the  property  fOr  cash,  sub- 
ject to  the  nsnfmct  of  Mrs.  Marie  Uarlno- 
Tlch;  and  further  ordering  that,  out  of  the 
gross  iwoceeds,  -Mrs.  AUoe  Wilson  be  paid 
the  Bom  of  |200  for  ber  improranrats,  and 
tbe  remainder,  leas  costs,  be  dlatrlbuted 
among  tbe  co-owners  In  proportion  to  tbelr 
.reqKcUTe  Interests.  Mrs.  Alice  Wilson  ap- 
pealed from  tbe  Judgment,  but,  foiling  to 
-glTe  a  suaprasiTe  appeal  boad  In  due  time, 
tbe  deoree  of  tbe  court  was  executed  by  the 
■sale  of  tbe  property  to  plaintiffs  for  $19,000 
In  cash.  This  proceeding  waa  subsequent  to 
<the  rendition  of  the  Judgment  below,  and 
forms  no  part  of  the  record  of  appeal,  and 
therefore  cannot  be  considered. 

[1]  In  Succession  of  Glancey,  112  La.  430, 
South.  483,  it  was  proposed  to  sell  all  the 
community  property  for  the  purpose  of  ef- 
fecting a  partition.  The  court  (with  one 
meabet  dissenting)  held  that  tbe  statute  con- 
ferring the  usufruct  on  the  surviving  spouse 
was  mandatory  that  tbe  widow's  nsufnict 
should  continue  on  the  whole  property  dur- 
^g  ber  natural  Ilf^  or  until  she  remarried. 
The  reasoning  of  the  case  does  not  apply  to 
a  partition  in  kind,  aubiect  to  the  usufruct. 
In  the  case  at  bar,  tbe  property  btionged  to 
tbe  separate  estate  of  tbe  husband,  and  tbe 
widow's  usufruct  Is  conventional.  The  usu- 
fructuary has  made  no  objectlim  to  the  par- 
tition by  sale  or  In  kind,  subject  to  ber  usu- 
fruct In  «mitb  T.  Nelson,  121  Uu  170,  46 
South.  200,  tbe  plaintiffs  prayed  tor  a  par- 
tition by  sale,  r^rdless  of  the  testamentary 
usufruct  of  tbe  surrlTlng  spouse.  The  court 
held  that  this  could  not  be  done,  citing  Au- 
bry  ft  Rau,  as  follows: 

"If  the  universality  of  the  property  is  burden- 
ed with  a  aaofmct,  the  existence  of  tbe  usu- 
fruct will  not  preveDt  the  heirs  from  provok- 
ing between  tnemielves  a  partition  ns  cou- 
cems  the  naked  property.  But  they  cannot 
compel  the  oanfrnctuary  to  participate  in  the 
partition,  and  consent  to  a  sale  of  the  lomiova- 
bles,  acknowledged  lodlvlslblSi  reserving  bis 
xiffht  to  the  proceeds.** 


(La. 

In  Smith  V.  Nelson,  supra.  It  waa  ctmced- 
ed  that  tbe  property  was  not  divisible  In 
kind. 

We  do  not  perceive  any  legal  <'PiwHH*»^> 
to  a  partition  in  Und,  of  tbe  nated  property, 
subject  to  tbe  rights  of  ojoymoit  of  tbe 
usufructuary.  As  the  naked  property  may 
be  mortgaged,  sold,  or  alienated  (G.  G.  art 
60S>,  it  may  be  partitioned  In  kind,  subject 
to  tbe  usufruct  In  sudi  a  case  the  nsntruc- 
tuary  has  no  cause  of  complatat 

[2]  Plaintiff  offered  no  evidence  to  prove 
that  the  property  could  not  be  convenientiy 
divided  in  kind,  except  a  map,  showing  tliat 
tbe  tracts  of  land  to  be  partitioned  are  Ir- 
regular in  shape,  and  that  some  of  them  are 
not  contiguous.  The  petition  alleged  that 
there  were  six  tracts  of  land,  containing 
respectively  1,800,  472,  827,  259,  75,  and  75 
acres,  making  a  total  of  3.008  acres,  and  two 
town  lots,  to  be  partitioned.  Tbe  contention 
of  the  plaintiff  that  this  property  could  not 
be  divided  In  kind  was  based  on  tbe  theory 
that  it  was  necessary  to  apportion  i/sq  to 
each  of  the  six  heirs  of  Mrs.  Jones,  i/ig  to 
Mrs.  Wilson.  Vio  to  A.  Kaffle,  and  Vio  ^<^b 
to  Fhanor  and  D.  W.  Breazeale.  This  theory 
was  adopted  by  tbe  trial  Judge.  This  was 
error.  As  the  heirs  of  Mrs.  Jones  Inherited 
her  share  by  representation,  the  partition 
should  have  been  made  by  roots.  OL  C.  89S- 
As  there  were  10  roots,  the  property  should 
have  been  dlvld:;d  Into  10  lots  of  equal  value 
as  far  as  practicable; 

[3]  Several  witnesses  testifled  that  they 
knew  the  location  and  value  of  the  tracts, 
and  that  the  same  could  be  divided  Into  10 
equal  portions.  Even  tf  the  Iota  should 
prove  unequal  in  value,  the  inequality  may  be 
compensated  by  a  return  of  money.  C  C 
art  1366.  In  the  formation  of  the  lots,  the 
small  tracts  and  the  town  lots  ml^t  be  used 
in  equalizing  values.  Bvery  partition  should 
be  made  in  kind,  unl^  the  property  be  in- 
divisible by  nature,  or  its  division  would 
cause  a  diminution  of  its  value,  or  loss  or 
inconvenience  to  one  of  the  co-owners.  G.  C 
arts.  1337,  1340.  The  record  discloses  no 
good  reason  why  the  property  should  not  be 
divided  in  kind.  The  fact  that  ea(±  of  tbe 
plaintiffs  owns  more  than  one-tenth  of  tbe 
whole  is  no  obstacle  to  the  partition  hy 
roots,  since  each  may  draw  the  number  of 
lota  to  which  he  Is  entltied. 

We  see  no  good  reasons  for  amending  the 
Judgment  In  favor  of  the  appellant  on  her 
claim  for  improvements.  The  amount  allow- 
ed waa  the  enhanced  value  as  estimated  by 
one  of  appellant's  best  witnesses. 

It  Is  therefore  ordered  that  tbe  judgment 
below  be  affirmed  as  to  the  demand  of  appel- 
lant for  Improvements,  and  as  to  her  ex- 
ception to  a  partition,  and  It  is  further  or- 
dered that  said  Judgment  be  reversed  In  all 
other  respects;  and  it  Is  now  ordered  that 
the  case  be  remanded  for  a  partition  In  kind 
according  to  law;  costs  of  ajtfeftl  to  be  paid 
by  Uie  appellees. 
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(130  La.) 
No.  18,716. 

CHICAGO-TEXAS  LAND  &  LUMBm  CO. 

T.  SABINEJ  RIVER  LUMBER  CO.  et  aL 
iSapreme  Court  of  Loauiana.    Feb.  26,  1912. 
Beheuing  Denied  Marcb  25. 1912.) 

(Svn9iu$  hv  Bditorial  Stair.} 
Appeal  and  Ebbob  ({  S27*)  —  DisiassAi.— 

Grounds— DCFKCT  in  Pabties. 

Where  there  have  been  laccesBive  conyey- 
ances  of  property  by  warranty  deed,  and  ac- 
tion la  brought  against  the  several  vendors  and 
the  last  vendee  to  recover  the  property,  an 
appeal  taken  by  plaintiff  by  petition  citing  the 
last  vendee  only  will  be  dtamissed  for  want  of 
proper  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  SI  1814-1820.  iS^lSSO; 
Dee.  Dig.  f  827.^ 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Winston  Over- 
ton, Judge. 

Action  by  the  Chicago-Texas  Land  &  Lum- 
ber Company  against  the  Sabine  River  Lum- 
ber Company  and  others.  From  a  Judgment 
for  defffldanta,  plaintiff  appeals.  Dismissed. 

*  Hubert  M.  Ansley,  for  appellant  Geo.  W. 
Wall  and  Pnjo,  Moss  &  MiUer,  for  appellee 
Sabine  River  Lumber  Co. 

FBOYOSTZ,  J.  The  petition  In  tbis  case 
alleges  that  in  September,  1905,  the  peti- 
tioner transferred  certain  lands  to  Its  attor- 
ney In  trust  for  certain  purposes  spedfled 
In  tbe  deed  of  tmst,  and  that  the  said  atr 
tomey  fraudulently  altered  said  deed  by 
cbanglns  its  date  and  Includins  additional 
property  of  petitioner  and  leaving  out  the 
words  'in  trnst,"  and.  In  pursuance  of  a 
conspiracy  to  defraud  petitioner,  deeded  said 
lands  in  Noveniber,  1906,  to  M.  W.  Greesom, 
and  that)  In  Decembw,  1906,  said  Greesom, 
In  pormianoe  of  the  said  conspiracy,  deeded 
said  lands  to  W.  S.  Matthews,  and  that  there* 
after  said  Matthews  deeded  said  lands  to  the 
Sahine  River  Lumber  jDompany,  composed  of 
the  said  Matthews  and  bis  friends.  And  the 
petition  concludes  wltb  a  iwayer  that  all  the 
parties  above  named  be  dted  and  that  said 
conveyances  be  annulled  and  the  said  lands 
decreed  to  belong  to  the  petitioner. 

flSe  persons  thus  made  dtfendants  answer- 
ed, admitting  the  transfers,  but  otherwise 
contestlns  the  alk^atims  of  tlie  petition.  On 
tbe  trial  tbe  several  deeds  were  offered  in 
evidmce,  and  all  of  them  appear  to  bave 
been  made  with  full  warranty. 

There  was  Judgment  for  tbe  defudants, 
and  plalntUt  appealed.  ^Rte  appeal  was  by 
petition.  The  only  A^endant  aaOted  to  be 
dted  on  tlie  appeal  was  the  Sabine  River 
ZiUmber  Company.  This  sole  appellee  has 
moved  to  dliniiss  tbe  appeal  on  the  ground 
of  want  of  proper  parties. 

In  tbe  case  of  ^Ird  t.  Rnss,  88  La.  Ann. 
1)20,  where  there  bad  been  successive  sales  of 
the  property  which  the  suit  was  brought  to 


recover,  and  the  several  vendors  had  been 
made  defendants  In  the  suit,  and  the  plain- 
tiff, in  appealing  from  an  adverse  Judgment, 
had  cited  on  the  appeal  only  the  last  vendee 
— all  as  In  the  Instant  case — this  court  said: 

"TtM  present  appeal  was  taken  by  petition, 
which  prayed  a  citation  of  Rnia  alone,  and  his 

codefendantB  were  neither  cited  nor  asked  to 

be  cited. 

"The  several  deeds  of  sale,  In  evidence,  Bhow 
that  the  anthors  of  Rosa'  tide  assumed  all  the 
obligations  of  warrantors.  They  are  therefore 
directly  interested  ia  the  maintenance  of  the 
jadsment  appealed  from.  In  all  of  Its  parts; 
and,  in  fact,  the  judgment  in  favor  of  Rasa 
coald  not  be  dl8turt>ed  without  practically  an- 
noliing  the  judgment  in  favor  of  his  codefend- 
ants. 

"It  has  passed  Into  an  axiom  of  our  jaris- 
pmdence,  too  trite  to  justify  even  the  citation 
of  authorities  of  its  support,  that  all  parties  to 
the  record,  interested  in  maintaining  the  judg- 
ment appealed  from,  must  be  made  parties  to 
tbe  appeal,  or  otherwise  it  will  be  dismissed." 

Again,  in  the  analogous  case  of  WlUlanui 
V.  Courtney*  9  La.  Ann.  9^  tbis  court  said: 

"The  warrantors  are  the  parties  upon  whom 
the  loss  ia  to  fall  in  case  tbe  judgment  should 
be  reversed;  they  have  a  direct  Interest  that 
it  should  remain  andistnihsd,  and  under  the 
setQed  jurisprudence  of  this  court  flie  appeal 
cannot  be  sustained." 

Also,  see  Hutchinson  t.  Johnson,  19  La. 
Ann.  141;  Avegno  r.  Johnson,  22  La.  Ann. 
400;  Robert  v.  Ride,  11  La.  Ann.  409;  Mil- 
ter^rger  v.  Estate,  23  La.  Ann.  267;  Suc- 
cession of  Perret,  17  La.  Ann.  302;  Lallande 
V.  McRae,  18  La.  Ann.  177;  Gay  v.  Marlon- 
neanx,  20  La.  Ann.  868;  Slttlg  t.  Littell,  21 
La.  Ann.  646. 

Appeal  dismissed. 


(180  La.) 

No.  19,249. 

STATE  V.  NELSON. 

(Sopreme  Court  of  Louisiana.   Feb.  26,  1912. 
On  Application  fo^^^earing,  March  26, 

(8i/ttah«a  by  the  OonrtJ 
Cbxuinai,  Law  (|  872%*)  —  Oafxtu.  Or* 

FBNSE— VeBDICT. 

Capital  cases  must  be  tried  by  juries  of 
12,  all  of  whom  must  coocnr  to  render  ver- 
dicts; hence  irben  In  snt^  case  the  jnn  re- 
turns a  verdict  of  guilty,  but,  when  poUed,  one 
of  the  jurors  answers  "that  it  was  not  his 
verdict,"  there  has  been  no  conviction,  and 
can  be  no  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec;  Dig.  S  872%.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  Thomas  F.  Bell,  Judge. 

H.  F.  Nelson  was  convicted  of  arson,  and 
appeals.  Reversed,  and  def  aidant  discharged. 

Scfaeen  ft  Blancbard,  for  appellant.  Wal- 
ter Gulon,  Atty.  Oen.,  and  J.  M.  Foster,  IMst. 
Atly.  (O.  A.  Gondran,  <^  counsd),  for  tbe 

State. 


•For  otlm  cam  ■••  Hune  b^lc  and  McUon  NDUBSR  is  Pee.  Dig.  *  Am.  Dlib  Ksr  No.  Ssrl«  ft  iUp'r  lateiM 


Digitized  by 


Google 


lOOi 


67  SOUTHEBM  RBPOBTBH 


MONBOB^  J.  Defendant  waa  charged  with 
haTlBff,  In  tbe  nighttime,  felonlooaly,  willful- 
ly,  and  maliciously  set  fire  to  and  burned  a 
house  In  which  there  was,  at  the  time,  a  cer- 
tain hvman  being;  and,  having  been  tried  by  a 
inry  of  12,  a  rerdlct  of  "guilty  as  charged" 
was  returned;  bnt,  when  the  Jnry  waa  poll- 
ed, one  of  the  jurors  answered  "that  It  was 
not  his  verdict"  Defendant  was,  however, 
sentenced  to  imprisonment  at  -bard  labor, 
and  he  has  appealed. 

Under  the  statute  (R.  8.  841),  the  crime 
charged  Is  punishable  with  death;  and,  under 
the  Cottstltntlon  (article  116),  a  capital  of- 
fense must  be  tried  by  a  jury  of  12,  "all  of 
whom  must  concur  to  render  a  verdict" 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  sentence  appealed  from  be  set 
aside  and  annulled,  and  the  defendant  dis- 
charged, without  day. 

On  Api»llcatlon  for  Rehearing. 

It  is  ordered  that  the  decree  heretofbre 
handed  down  be  amended  and  recast  so  as 
to  read  aa  follows: 

It  la  therefore  ordered,  adjndged,  and  de- 
creed that  the  verdict  and  sentence  appealed 
from  be  set  aside  and  annulled,  and  that  this 
case  be  remanded  to  the  district  court  to  be 
there  proceeded  with  according  to  law. 

Rehearing  refused. 

(180  La.) 
No.  19,220. 

BBTJNNBR  MERCANTILE  CO.  BODGIN. 
In  re  NATIONAL  GASH  REGISTER  CO. 
(Supreme  Oonrt  of  Louisiana.   Jan.  29,  1912. 
Rehearing  Denied  March  25,  1912.) 

fSyUabut  fry  tHe  Court.) 

3.  LAlfDLOBD  AND  TEITANT  ({  246*}— RBNIV- 

LlBR  Of  Landlokd. 

When  an  unexpired  lease  of  a  judgment 
debtor  has  been  seized  and  sold,  the  leBSor 
has  no  privilege  on  the  proceeds  resulting 
from  tbe  sale  of  the  lease.  His  privilege  ex- 
tends only  to  tbe  movable  property  on  the 
premises  at  the  time  of  the  seizure. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  TeuaDt,  Cent  Dig.  S8  991-1002:  Dec 
Dig.  {  24fl.*l 

(AddfitioiMl  Bvltahut  by  EMtorUil  Btalf.) 

2.  CouBTs  (S  204*)  — AppELun  Oonna— 

SupEBvisoRT  JuBiBDicnoir. 

The  purpose  of  Const  art  94,  conferring 
on  the  Supreme  Court  control  and  general  su- 
perviaion  over  all  inferior  courts,  was  to  au- 
thorize the  Supreme  Court,  whenever  it  deem- 
ed proper,  to  examine  any  question  which  it 
deemed  of  sufficient  importance  for  exam- 
ination and  decision. 

[Ed.  Note.— For  other  eases,  see  Courts, 
Cent.  Dig.  1$  498,  604,  619,  768H.  701;  Dec. 
Dig.  i  204.^1 

Action  by  the  Brunner  Mercantile  Com- 
pany against  Levy  Bodgin.  After  an  adverse 
Judgment  on  its  daima,  the  National  Cash 
Reglstffl  Company  applied  for  writ  of  cer- 
tiorari. Jud^ent  reversed,  and  cause  re- 
manded. 


Lazarus,  Michel  A  Lazarus  and  David  Sess- 
ler,  for  plaintiff  Brunner  Mercantile  Oo- 
Dtnkelq>lel,  Hart  te  Davey,  for  relator  Na- 
tional Cftsh  Register  Go. 

BREiAUX,  C.  J.  Relator  complains  of  the 
dedaion  of  the  lower  court  In  holding  tliat 
the  leB8or*8  claim  waa  secured  by  privilege 
on  the  rent  ot  the  property  leased. 

Tb»  lessor,  it  aeems,  claims  paymoit  of  the 
rent  and  the  amount  for  which  the  occupancy 
of  the  unexpired  lease  sold  at  public  auction. 

The  relator  la  a  judgment  creditor  of  tbe 
respondent  his  lessor. 

The  judgm^t  mdmd  In  the  case  Ib  not 
appealable  to  this  court  nor  to  the  drcolt 
court  of  appeal. 

[2]  Tbe  first  question  presented  br  re- 
spondent is  that  this  court  has  no  anthority 
to  review  the  dedslfm  nndw  Its  snporlsory 
jurisdiction. 

Tbe  purpose  of  article  94  <tf  Che  Oonstltn- 
tlon,  conferring  "control  and  gmeral  super- 
vision over  all  Inferior  courts,"  was  to  au- 
thorize this  court  wbenever  it  deemed  prop- 
er to  examine  any  question  wUdi  It  deem^ 
of  Buffldeut  Importance  for  examination  and 
dedsion. 

It  ahonld  not  be  Inferred  that  the  cooit 
will  order  an  examination  Into  all  cases,  for 
this  never  was  the  Intentkm,  and.  In  addi- 
tion, Cbe  oonrt  would  be  orerwhtimed  with 
cases.  Whatever  a  new  question  presmts  it- 
sdf  vt  snffldent  Imiwrtance  in  jurlqimdesioe. 
the  court  exerts  Its  jurisdiction  to  examine 
Into  and  deckle  tbe  question. 

We  will  not  dte  decisions  to  sustain  this 
view.  It  Is  Qie  general  trend  of  oar  Jnris- 
pmd^noe. 

Learned  respondent  and  counsel  do  not  re- 
fer ns  to  any  decision  except  decisions  of  a 
date  prior  to  the  Oonstitntlon  of  18BB,  for  the 
obvious  reason  that  there  was  no  dwplslon 
Bubaequ«it  to  that  date. 

They  have  dted  the  decisions  of  Borde  t. 
Michel  &  Lasams,  127  La.  122,  5S  South.  465. 
It  is  not  in  the  least  pertlnoit  to  the  lasoes 
herob  The  question  was  not  teonght  tip  hi 
the  dted  case  vnOae  our  supervisory  Jurisdic- 
tion, but  was  twon^t  up  on  amieaL  Our  Ju- 
risprudence hdng  more  restricted  (m  siqiesL 
we  decided  that  we  bad  no  jurisdiction.  It 
would  have  been  different  under  our  super- 
visory jurlsdlctltHL 

[1]  Tbis  brings  us  to  the  questUm  of  law. 
whldi,  after  consideration,  we  determine  to 
review.  It  Is  whether  the  lessor  has  the 
privilege  on  the  amount  realised  from  the 
sale  of  the  term  of  the  unei^lred  leaa&  In 
othw  words,  on  the  lulce  obtained  for  the 
occupancy  of  the  unexpired  portion  of  tbe 
lease.  We  are  not  <rf  tihe  ondnion  that  he  has. 

The  privilege  dalmed  by  the  leasw  (If 
there  waa  no  movable  pnvwrty  such  as  re- 
ferred to  In  Um  statute  authmlsfaig  a  prori- 
slonal  selsur^  does  not  exist,  arid,  thOT^ore. 
possibility  of  a  provisional  seizure  does  not  lie. 
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A  debt  to  the  lessee  cannot  be  proviBlonally 
seized.  Edwards  t.  Fairbanks,  Man.  ITni^. 
Cas.  68. 

ProvlBlonal  seizure  may  be  Issued  when  the 
lessor  has  a  privilege  on  the  famltnre  nsed 
In  the  honse  or  on  property  or  attached  to 
the  real  estate  whldi  he  has  leased.  See 
Civil  Code,  28B. 

There  was  nothii^  of  the  kind  on  the  pn^ 
erty  leased  In  so  far  as  the  record  discloses. 

tt  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  writ  of  certiorari  Is  granted 
and  affirmed,  and  the  judgment  of  the  dis- 
trict conrt,  vacating  the  judgment  of  the  CII7 
court,  is  avoided,  annulled,  and  reversed.  It 
Is  further  ordwed,  adjudged,  and  decreed 
that  this  case  be  remanded  to  the  civil  dis- 
trict court  In  order  that  the  claim  may  be 
made  absolute  In  due  course. 

PROVOSTY,  J.,  concurs,  on  the  ground 
that  the  lessor's  privilege  extends  only  to  the 
tangible  property  found  on  the  leased  prem- 
ises. 

(130  La.) 

No.  18.774. 

KCNDER  T.  TROTTI  et  al 

(Supreme  CVturt  ot  Loaisiaaa.    FeK  26,  1812. 
On  AnpUcation  for  Rehearing,  March 
26,  1912.) 

Bavkbupiot  a  899*)— HoHBBn&D-OiivvKr- 

ANCB  BT  BAKKBUPT. 

One  wbo  about  two  mootbB  before  the  61- 
ing  of  hiB  petition  id  bankruptcy  diveated  him- 
self of  title  to  real  estate  to  protect  it  against 
the  children  at  bis  first  marriage  in  the  interest 
of  the  diildren  of  the  present  marriafe  could 
not  claim  the  property  as  his  homestead  and 
not  aabject  to  toe  claims  of  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  H  6B7-^;  DecTDlg.  |  899.*] 

Appeal  tram  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Winston  OTer- 
ton,  Judgfe 

Actlim  by  James  A.  Kinder,  trustee  In 
banknq^tcy,  against  T.  J.  Trottl  and  others. 
From  a  judgment  for  plaintiff,  defendant 
named  appeals.  Affirmed. 

Mitchell  A  Young,  for  appellant  McCoy, 
Moss  ft  Idox,  for  ivpeUee. 

PBOV08TT.  J.  Defendant  Trottl  went  in- 
to voluntary  bankruptcy.  He  mentioned  in 
bis  schedule  of  assets  a  house  and  lot,  but 
at  the  same  time  declared  same  to  be  his 
homestead,  which  he  was  not  required  to 
give  up  to  his  creditors.  The  present  suit 
Is  by  his  trustee  In  bankruptcy  to  recover  the 
property  for  the  bankruptcy.  Some  two 
months  before  the  filing  of  his  petition  in 
bankruptcy,  defendant  made  a  sale  of  this 
property  to  a  Mrs.  Tonges,  and  about  20 
days  after  the  adjudication  in  bankruptcy 
Mrs.  TongcB  made  a  sale  of  the  property  to 


defendant's  wife.  Mrs.  Tonges  and  Mrs. 
Trottl  are  made  dtfendants,  and  the  said 
sales  are  asked  to  be  annulled  as  simulations. 
The  admission  is  now  made  that  said  sales 
were  simulations,  and  there  Is  now  no  contest 
in  that  connection;  the  only  question  being 
as  to  whether  the  inoperty  la  defendantfs 
homestead. 

Plaintiff  adduces  three  reasons  why  It  is 
not:  First,  that  defendant  is  not  owner  of 
the  property,  the  title  being  in  his  vrlfe;  sec- 
ond, that  at  the  time  defendant  went  into 
bankruptcy  he  had  not  been  occupying  the 
property  for  two  years;  and,  third,  that  the 
d^endant's  wife  is  In  the  actual  enjoyment 
of  property  worth  more  than  $2,000. 

For  disposing  of  the  latter  two  grounds,  a 
statement  and  analysis  of  the  evidence  would 
be  necessary.  This  we  wUl  spare  oursetvee 
the  trouble  of,  as  our  opinion  can  be  rest* 
ed  on  the  first  ground  which  only  Involves 
an  application  of  plain  law  to  nndisputed 
facts.  We  may  add,  however,  that  the  other 
two  grounds  are  fully  supported  by  the  evi- 
dence, and  are  each  of  them  as  fiital  as  the 
first  to  the  defendant's  case.  . 

Defendant  testified  that  he  divested  him- 
self of  the  title  to  the  property  in  order  to 
protect  it  against  the  childroi  of  his  first 
marriage  in  the  Intwest  of  the  children  of 
the  present  marriage.  Whatever  was  the  de- 
foidant's  motive,  he  divested  himself  of  the 
title;  and  the  property  was  from  that  time 
no  longer  (in  the  language  of  the  Constitu- 
tion) "bona  fide  owned"  by  him.  In  attempt- 
ing to  place  the  property  beyond  the  reach 
of  his  children,  he  placed  It  beyond  his  own. 
True,  his  wife  makes  no  defense  to  this  suit, 
but,  even  if  the  present  suit  were  dismissed, 
the  defendant  could  not  recover  the  property 
from  her.  * 

In  support  of  the  proposition  that  a  debtor 
can  no  longer  claim  the  homestead  when  be 
has,  by  a  fraudulent  coDveyance,  divested 
himself  of  title,  the  learned  counsel  for  plain- 
tiff dte  McDowell  v.  McMnrrla,  107  6a.  812, 
33  S.  E.  709,  73  Am.  St  Rep.  156;  Gassel  v. 
Williams,  12  111.  S87;  Sumner  v.  Sawtelle,  8 
Minn.  800  (611.  272);  Huey's  Appeal,  29  Pa. 
219 ;  but  the  proposition  appears  to  us  to  be 
a  plain  one  hardly  needing  the  mppart  of 
authority. 

Jndgmott  affirmed. 

On  Application  for  Rehearing. 

MONROB,  J.  Fred.  A.  Hart  who  has  made 
himself  party  plaintiff  herein,  vice  James  A. 
Kinder,  trustee,  deceased,  prays  that  a  re- 
hearing be  granted  and  the  decree  heretofore 
handed  down  amended,,  in  accordance  with 
the  prayer  contained  in  the  answer  to  the 
appeal,  so  as  to  award  $10  per  month  for  the 
use  and  occupancy  of  the  premises  until 
they  shall  have  been  surrendered,  instead  of 
(as  In  the  judgment  appeal^  from  and  the 
decree  affirming  said  jndgmeuO  up  to  the 
date  of  tbe  trial  in  tbe  district  court  We 
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think  plaintiff  li  entitled  to  the  amendment 
(Scott  T.  W.  H.  Scott,  42  La.  Ann.  789,  7 
South.  71C)  and  that  It  may  be  made  without 
granting  a  rehearing. 

It  Is  therefore  ordered  and  adjudged  that 
the  decree  heretofore  handed  down  la  this 
case  be  recast  and  amended  so  as  to  read  as 
follows: 

It  Is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  so  amended 
as  to  condemn  the  defoidant,  T.  J.  Trottl, 
in  the  sum  of  $225  as  the  amount  due  for 
the  use  and  occupancy  of  the  premises  claim- 
ed from  November  1,  1900,  to  February  1, 
1911,  with  Interest  thereon  at  the  rate  of  S 
per  cent  per  annum  from  February  9,  1911. 
until  paid,  and  In  the  further  sums  of  $15 
per  month,  with  like  Interest  on  such  sums, 
reqwctlvely,  from  March  1,  1911,  and  each 
succeeding  month,  onUl  said  property  shall 
have  been  surrendered  to  the  plaintiff.  It 
Is  further  decreed  that,  In  all  others  respects, 
said  judgment  (aniealed  from)  be  affirmed, 
the  appellants  to  pay  the  costa  of  the  appeal. 

Bebearlng  refused. 


(190  La.) 

No.  18.862. 

DILL  et  al.  t.  C.  I*  SMITH  LUMBER  CO. 

(Supreme  Oonrt  of  LoDiriana.    Feb.  26,  1912. 
Bebearlng  Deoied  March  25.  1912.) 

(SyUahiit  Iv  ih«  Court.) 

1.  Mastbb  and  Servaivt  i%%  101,  102*)— In - 

JUBIEB  TO  SUTAKi:— -APPLURCSS—QaBE  RI- 

qniRED. 

A  master  ts  not  required  to  famish  the 
best  and  safest  ^pliaDceB,  but  his  obligation 
is  met  when  he  provides  appliances  that  are  rea- 
sonably safe  and  suitable  for  tiie  purpose  had 
In  view. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  11  135.  171,  174,  178,  179. 
180-184,  192;  Dec.  l5ig.  S{  101,  102.*] 

2.  Masteb  and  Sebvant  (8  233*)— Injuries 
TO  Sebvant— CoNTBiBD  TORT  Nbouoence. 

Where  the  deceased,  loading  foreman  of  de- 
fendant, improperly  loaded  logs  on  a  skeleton 
car,  and  one  of  them  fell  In  transit  and  penetrated 
the  caboose  in  which  the  foreman  waa  riding, 
causing  his  death.  Mid,  that  the  foreman  was 
guilty  of  sucA  contribatory  negligence  as  to 
preclude  recovery  of  damages  by  his  widow  and 
minor  children. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  881,  684-CS6,  701-742 ; 
Dec  Dig-  i  233.*] 

Appeal  from  nfteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Winston  Over- 
ton, Judge. 

Action  by  Mrs.  Harriet  E.  Dill  and  others 
against  the  (X  L.  Smith  Lumber  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Beversed.  and  suit  dismissed. 

Pnjo  &  MoBflt  for  appellant  Cteyte  &  Por- 
ter, for  appellees. 

LAND,  J.  Jamea  A.  DUl,  omptoyvd  the 
defendant  as  Corenum  of  a  loading  crew, 
while  riding  In  a  caboose  at  the  rear  end  of 


a  log  train,  was  killed  by  the  eroBhlnff  In 
of  the  front  end  of  the  caboose  by  a  saw  )c« 
which  fell  from  the  nearest  sktfeton  car. 
The  widow  and  minor  children  of  the  de- 
ceased sued  for  $26,000  damages.  Oa  ttie 
first  trial,  the  Jury  awarded  plalntUb 
000  damages.  This  verdict  was  set  aside, 
and,  on  the  second  trial,  the  jury  awarded 
plaintiffs  $4,000  damages.  The  defendant 
appealed,  and  the  plalntlffa  have  answered 
and  joined  In  the  appeal,  praying  that  the 
amount  of  the  Judgment  be  increased  to  f  15,- 
000. 

The  petition  charges  that  the  defendant 
was  negligent  In  not  famlshli^  two  toggle 
chains,  or  other  anltable  appliance,  to  bind 
the  logs  on  the  cars,  and  automatic  coaplers 
and  brakes;  and  was  also  negllgoit  In  bnal- 
Ing  the  caboose  full  of  men  behind  a  loaded 
train  of  logs  Insecurely  fastened. 

Defendant  filed  an  exception  of  no  rl^t  or 
cause  of  action,  which  was  overruled,  and 
then  answered  with  a  general  denial,  plead- 
ing in  the  alternative  contributory  Dili- 
gence, assumption  of  risk,  and  the  negllgmce 
of  fellow  servants. 

[1]  After  a  carefnl  review  and  oonstdera- 
tlott  of  the  evidence,  we  find  that  the  defend- 
ant was  not  n^Ugent  In  using  only  one  tog- 
gle chain  to  bind  the  saw  logs.  Many  saw- 
mill companies  use  only  one  toggle  chain, 
some  use  two,  and  oth^  use  non&  We  also 
find  that  the  defendant  company  was  not 
n^llgent  In  failing  to  provide  automauc 
couplers  and  brakes,  which  It  seems  are  nev- 
er used  on  skeleton  log  cars.  A  master  u 
not  required  to  furnish  the  best  and  safest 
appliances,  but  his  obligation  Is  met  when 
he  provides  appliances  that  are  reasonably 
safe  and  suitable  for  the  purpose  had  in 
view.  See  Simon  v.  Black  Lake  Lumber  Oo^ 
127  La.  1071,  64  South.  354. 

[II  We  find  that  a  caboose  attached  Im- 
mediately to  the  rear  end  of  a  loaded  skele- 
ton car  In  a  moving  log  train  Is  not  a  rea- 
sonably safe  provision  for  the  tranqwrtation 
of  Uie  employfia  of  a  sawmill  company.  The 
correctness  of  this  conclusion  Is  demonstrat- 
ed by  the  accident  which  caused  the  death 
of  James  A.  Dill.  We  find,  however,  tliat  it 
Is  clearly  established  by  a  preponderance  of 
the  evidence  that  the  ivoximate  cause  of 
the  accident  was  the  Improper  loading  of 
the  skeleton  car,  for  which  the  deceased,  as 
foreman  of  the  loading  crew,  waa  responsi- 
ble, and  that  the  deceased,  advised  tbat  some 
of  the  logs  on  the  car  might  fall  off  daring 
transit  to  tha  mlU,  assumed  the  rlak  of  rid* 
lug  In  the  caboose  on  the  oecaston  In  qiuB- 
tlon. 

The  car  In  qnestlfm  was  loaded  under  fbo 
eye  and  direction  of  James  A.  Dill,  as  fore- 
man. There  waa  something  unusual  In  the 
ptnltlon  of  the  Meadows,  one  of  DtU'a 
helpers,  testtfled  that  the  load  did  not  \wik 
'  good  to  him  when  It  got  to  the  oorral,  but 
that  he,  In  reply  to  a  question,  told  DUI  that 
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he  thought  It  would  go.  The  locomotlTe  en- 
gineer testified  that  there  was  talk  at  the 
corral  about  the  car  not  being  properly  load- 
ed; that  the  load  did  not  look  good  to  him; 
that  he  asked  the  men  at  the  caboose  if  they 
thought  that  the  load  would  go  to  town;  and 
that  Dill  replied  that  Meadows  said  it  would. 
The  engineer  further  testified  that  he  saw 
the  log  supposed  to  have  ftillen  off  lying  out 
of  the  notch  on  the  top;  and  that  the  bad 
condition  of  the  load  was  not  due  to  the  op- 
eration of  the  train.  These  two  wltoeeses 
were  called  by  the  plaintiffs. 

Dnbose,  foreman  of  the  log  cutters,  testi- 
fied that  he  called  Dill's  attention  to  the  log, 
and  that  the  latter  replied  that  It  would  go 
to  town  if  the  toggle  chain  did  not  break. 
Plppen,  track  foreman,  testified  that  the  top 
log  under  the  toggle  chain  and  two  others 
were  leaning  to  one  side.  Smith,  woods  fore- 
man, testified  that  Dill  had  been  superintend- 
ent of  loading  for  more  than  two  years;  that 
he  saw  one  log  hanging  out  of  Its  notch  on 
the  side  of  the  car,  and  asked  Dill  if  he 
thought  the  load  was  safe  to  go  In,  and  Dill 
said  he  thought  It  was. 

We  do  not  think  It  would  be  Just  to  mulct 
the  defendant  In  damages  for  the  fault  or 
mistake  of  its  foreman,  which,  at  least,  con- 
tributed directly  to  the  accident  which  caus- 
ed his  untimely  death. 

It  is  therefore  ordered  that  the  verdict  and 
Judgment  below  be  reversed,  and  it  Is  now 
ordered  that  plaintiff's '  suit  be  dismissed, 
with  cost!  In  both  courts. 


(130  La.) 

No.  19318. 

BOnSSUL  T.  DOBNIER  et  aL 

In  re  ROTJSSEL. 

(Supreme  Court  of  Louisiana.   March  11, 
1912.) 

(Si/UabuM  by  the  Court.) 

X,  EueonoKs  (|  162*)— Powna  ow  Polit- 
zcAL  GoioaTiBEa— BuaxBiuTT  of  Oaztdi- 

DATEB. 

A  Democratic  parith  committee  faas  no 
power  to  pass  upon  the  elisibility  of  candi- 
date* for  public  office  as  they  are  not  clurged 
with  Jtididal  functiona  nor  ootlied  with  jurid- 
ical power. 

[Gd.  Note.— iVir  other  cases,  see  EUectioiis, 
Cent  Dig.  I  184;-  Dec.  Dig.  {  102.*] 

2.  Eleotiohs  (J  154*)— BrjoiBiLiTY  or  Cait- 

DIDATKB. 

If  one  who  is  Ineligible  has  received  the 
majority  of  votes  In  a  primary  election,  his 
right  to  hold  office  cannot  be  tested  in  a  suit 
bronght  by  an  onsnccessfnl  candidate,  seeking 
to  be  dedared  entitled  to  the  office,  bat  the 
question  of  his  eligibility  must  be  tested  in  a 
■nit  brought  in  the  name  of  the  state. 

[IDd.  Note.— For  other  cases,  see  Elections, 
CenL  Dig.  f  136;  Dea  Dig.  {  154.*] 

8.  ELIOTIOIIB    (I   1S4*)  —  SUPBEHK   COtTBT — 

£LJOiBiuTr  or  CANDinAns  at  Pbiicabt. 
As  the  Democratic  parish  committee  is 
■without  IttrislatiTe  authority  to  decide  ques- 
tions of  efl^Wlty,  this  court  cannot  order  It 

•ffsr  other 


to  do  so,  and  under  the  law  regulating  pri- 
maries this  court  is  without  authority  to  de- 
cide the  question  of  eligiUU^  of  any  candi- 
date. 

[Ed.  Note.— For  other  eases,  see  Elections*. 
Cent  Dig.  %  188;  Dec.  Dig.  |  IM.*] 

Application  by  Christopher  Boussel  for 
writs  <^  mandamus  and  certiorari  against 
Joseph  B.  Domler  and  others.  Petition  dls- 

See,  also,  07  South.  272. 
B.  B.  Forman,  for  relator. 

BREAUX,  O.  J.  Relator  and  three  other 
citizens  were  candidates  for  the  Democratic 
nomination  for  the  office  of  sheriff  of  the 
parish  of  St  James. 

Two  of  the  candidates,  Emile  Dickey  and 
Louis  Le  Bourgeois,  withdrew  as  candidates- 
for  the  office  prior  to  the  23d  day  of  Jan- 
uary last.  There  remained  two  candidates— 
relator,  Christopher  Boussel,  and  Joseph  B. 
Domler. 

The  relator,  Boussel,  timely  objected  to 
the  candidacy  of  the  latter  on  the  ground 
that  he  (Domler)  was  a  deputy  registrar  of 
voters  in  the  actual  exercise  of  the  duties  of 
that  office,  and  as  such  officer  was  In  control 
of  the  r^istration  of  the  parish  of  St.  James; 
that  he  issued  certificates  of  registration 
within  three  months  previous  to  his  becoming 
a  candidate  for  the  Democratic  nomination 
of  sheriff;  tliat  as  Emlle  Dickey  and  LoiUs 
Le  Bourgeois  had  withdrawn  their  candidacy 
before  the  23d  day  of  January,  and  as  Dor- 
nler  was  ineligible  for  reason  stated,  he 
(Boussel)  was  the  only  eligible  candidate. 

Relator  protested  against  the  refusal  of 
the  Democratic  committee  to  recognize  him 
as  the  only  candidate.  Notwithstanding  his 
protest,  the  committee  permitted  Joseph  B. 
Domler  to  become  a  candidate  and  his  name 
was  accordingly  printed  on  the  official  bal- 
lot, is  substantially  the  statement  of  the  re- 
lator for  a  writ  of  mandamus  and  certiorari; 
and,  further,  the  complaint  of  relator  Is  that, 
as  Domler  was  ineligible,  he  (Boussel)  should 
have  been  declared  the  nominee  by  the  com- 
mittee, as  he  was  the  only  eligible  candidate, 
and  that  the  refusal  of  the  committee  to 
grant  his  application  to  be  thus  declared  waa 
an  Illegal  act  on  the  part  of  the  Democratic 
committee.  He  (Boussel)  sought  to  have  the 
alleged  lll^lity  corrected  by  applying  to 
the  district  court  for  St  James  parish. 

Joseph  B.  Domler  filed  an  exception  to  the 
Jurisdiction  of  the  court;  this  exception  was 
sustained,  and  relator  Roussel's  suit  dismiss- 
ed on  the  29th  day  of  February,  1912, 

On  the  2d  day  of  March,  1912,  this  court  on 
relator's  motion  ordered  the  papers  to  he  for- 
warded In  order  to  examine  Into  the  l^lity 
and  validity  of  the  proceedings.  Whether 
the  courts  have  Jurisdiction  to  dedde  the 
question  now  at  Issue  Is  now  btfore  na  for 
decision. 

As  relates  to  form,  relator  has  complied 
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court  to  require  bim  to  strike  a  cause  from 
the  dotftet  of  said  court.   Writ  granted. 

The  facts  made  by  the  petition  are  that 
one  A,  J.  Edwards  filed  suit  in  tbe  Justice 
court  of  Hon.  T.  J.  Caillsle  against  petition- 
ers, that  summons  and  complaint  was  serv- 
ed, that  petitioners  appeared,  and  after  the 
trial  of  said  cause  by  said  justice  a  Judgment 
was  rendered  in  favor  of  petitioners,  dis- 
charging them,  and  recorerlng  cost  against 
the  plaintiff  in  said  cause;  that  afterwards, 
on.  to  wit,  the  21st  day  of  Hay,  1910.  Ed- 
wards executed  a  bond  for  the  appeal  of 
said  cause  to  tbe  circuit  court  of  Coftee 
county,  for  tbe  Enterprise  division  thereof; 
that  the  bond  was  aiiprored  by  the  Justice, 
and  be  certified  to  said  circuit  court  a  full 
and  complete  transcript,  which  Is  as!:ed  to 
be  treated  as  part  of  the  petition;  that  at 
the  fall  term  of  the  drcnit  court,  to  which 
tbe  appeal  was  returnable,  and  before  tbe 
cause  was  called  for  trial,  and  before  any 
[dea  was  filed  in  said  cause,  or  issue  Joined 
thereon,  petitioners  filed  tbelr  motion  In  said 
cause  to  dismiss  the  appeal,  because  the  cir- 
cuit court  had  no  Jurisdiction  to  entertain 
It,  and  because  the  appeal  should  have  been 
returned  to  the  county  court  of  Coffee  coun- 
ty. The  suit  referred  to  was  begun  on  the 
7th  day  of  May,  1910.  Tbe  appeal  was  tak- 
en on  the  2l8t  day  of  May,  1910.  Tbe  pe- 
tition for  mandamus  was  Sled  In  this  court 
February  10,  1911,  after  the  Judge  bad  de- 
clined to  grant  petition  or  motion  to  dismiss 
the  cause  from  the  dodiet,  wtaicj  motion 
seems  to  have  been  filed  August  25. 1010.  By 
an  act  approved  February  28,  1911,  to  take 
effect  July  15,  1911  (Local  Acts  1911,  p.  30), 
the  county  court  of  Coffee  county  was  abol> 
ished;  hence  the  opinion  in  this  case  in  no 
way  affects  appeals  taken  from  Judgm^its 
of  Justices  of  the  peace  to  tbe  circuit  court 
of  Coffee  county,  where  tbe  appeals  have 
been  taken  since  the  16th  day  of  July,  1^11. 

W.  W.  &  J.  F.  Sanders,  for  petitioners.  G. 

W.  Simmons,  for  respondent 

DE  6RAFFBNBIED,  J.  Under  the  provi- 
sions of  section  2  of  an  act  «itttled  "An  act 
to  amend  an  act  to  establish  the  county  court 
of  Coffee  county,"  approved  S^tember  29, 
1003  (Local  Acts  1903,  p.  398),  "all  appeals 
from  judgments  of  any  justice  of  tbe  peace 
In  said  county  In  dvU  suits  shall  be  taken 
aud  made  returnable  to"  said  county  court 
'There  Is  therefore  no  machinery  provided  by 
law  by  wblcb  a  case  taken  on  appeal,  in  cl\'ll 
matters,  from  the  Judgment  of  a  Justice  of 
the  peace  in  Coffee  county,  can  be  r^btful- 
ly  placed  upon  the  docket  of  the  circuit  court 
ot  Coffee  county.  "All  appeals,"  says  tbe 
above  act,  '*from  Judgments  of  any  Justice  of 
the  peace  In  said  county  In  civil  suits  shall 
be  made  returnable  to"  said  county  court 

The  Legislature,  by  an  act  entitled  "An  act 
to  provide  for  holding  s^rate  terms  of  the 
circuit  court  for  Coffee  connt7  at  Eiiter- 


prlse,"  approved  February  28.  1907  (Local 
Acts  1907,  p.  279),  divided  Coffee  county  Into 
two  separate,  distinct  Judicial  divisions.  It 
Is  evident  that,  in  adopting  the  act,  tlie  tiee- 
Istature  simply  intended  to  declare  that 
when  the  circuit  court  is  held  for  the  divi- 
sion of  tbe  county  in  which  Enterprise  fs 
located  it  shall  possess  tbe  identical  aotbw- 
Ity  over  tbe  territory  over  which  it  tben  has 
Jurisdiction,  no  more  and  no  less,  tbftt  it 
possessed  when  sitting  for  tbe  other  division 
of  the  same  county.  Sh^  v.  State,  fiS  South. 
30. 

Section  IS  of  the  above  act  approved,  Feb- 
ruary 28, 1907,  provides  that  the  dreolt  court 
held  at  EntenHise  shall  have  Jurisdiction 
over  all  causes  and  proceedings  wiOilii  said 
district  conferred  by  lew  upon  the  drcult 
courts  in  this  state;  but  we  do  not  think  that 
this,  or  any  other  provision  of  the  act,  affects 
tbe  provision  of  said  local  act,  approved  Sei> 
tember  29,  1903,  which  reaulres  that  all  ap- 
peals in  dvll  suits  from  Judgments  of  Jus- 
tices of  the  peace  shall  be  made  returnaUe 
to  tbe  county  court  of  Coffee  county.  The 
L^lslature,  when  it  passed  the  above  act. 
approved  February  28,  1907,  the  eflfect  of 
wblcb  was  to  divide  Coffee  county  into  two 
judicial  districts,  did  not  create  a  new  comrU 
It  simply,  for  the  convenience  of  the  citizens 
of  that  county,  required  the  holding  of  sep- 
arate terms  of  the  same  conrt  In  two  dis- 
tinct Judicial  districts.  Under  tbe  genera] 
law  of  the  stat^  but  for  the  local  act  con- 
ferring exclusive  Jurisdiction  on  the  connty 
court  to  try  all  ai^eals  In  dvil  mattws  tak- 
en from  Judgments  of  JnsticeB  at  the  peace, 
the  circuit  court  of  Coffee  oonnty.  when  sit- 
ting at  Elba,  would  have  Jurisdiction  of  such 
appeals  when  taken  from  Ju^mmts  rendo^ 
ed  in  that  division  of  the  county;  and  but 
for  the  same  local  act  the  circuit  conrt  of 
said  connty,  when  sitting  at  Enterprise, 
would,  tmder  tbe  terms  of  the  act  author* 
iztng  tbe  holding  of  such  conrt  at  Enter- 
prise, have  Jurisdiction  of  such  appeals  when 
taken  from  Judgmente  rendered  In  that  dt 
vision  of  the  county. 

One  of  the  cardinal  rules  for  tbe  lntnpre> 
tatlon  of  a  stetute  Is  that  It  shall.  If  possi- 
ble, be  so  construed  as  to  give  ^ect  to  tiie 
intention  of  the  Legislature  In  passing  it 
Where  tbe  Intention  Is  not  anwrent  f6r  that 
purpose,  the  general  words  of  a  later  statute 
do  not  repeal  a  formw.  Mont^mery  v. 
BuUdlng  ft  Loan  Ass'n,  108  Ala.  343.  IS 
South.  816:  Iverson  v.  State.  52  Ala.  170.  In 
adopting  the  act  conferring  exclusive  Jori» 
diction  of  appeals  from  Ju^^menta  of  jna* 
tlces  of  the  peace  In  dvll  suits  upon  tbe 
county  court  of  Coffee  county,  the  I^egisla- 
ture  evidently  Intended  to  rtfleve  the  dreuit 
court  of  that  connty  trom  the  burden  of  try- 
ing such  cases,  in  order  that  It  ml^t  have 
more  time  to  devote  to  the  trial  of  causes  of 
great«'  dignity  and  Importence ;  and  thoe  is 
uoUiing  in  the  general  language  of  sectloo 
16  of  the  said  act,  approved  February  28b 
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lOOT,  Indicating  a  purpose  to  r^ieal  tbe 
above-mentioned  proTision  of  tbe  act,  approv- 
ed September  29,  1903,  in  bo  far  as  the  En- 
terprise division  is  concerned.  There  is  cer- 
tainly nothing  In  the  title  of  the  act  creat- 
ing the  Enterprise  division  indicating  such 
purpose;  and  it  has  always  been  the  declar- 
ed rule  In  this  state  that  the  repeal  of  a  for- 
mer statute  by  a  later  statute  by  implication 
merely  Is  not  favored,  and  the  courts  will 
not  declare  a  prior  statute  to  have  been  re- 
pealed by  a  subsequent  one,  In  the  absence 
of  express  words,  unless  the  provisions  of 
the  two  are  directly  repngiuuit.  Boberts  v. 
Plppen,  75  Ala.  103. 

If  two  statutes  on  the  same  sobject  are 
mutually  repovnant,  the  later  act,  without  a 
repealing  clause,  operates  to  repeal  the  ear- 
lier act;  but,  as  laws  "are  presumed  to  be 
passed  with  deliberation  and  with  full  knowl- 
edge of  exlstlnK  laws  on  the  subject,  it  is 
but  reasonable  to  conclude  that  in  passing  a 
statute  It  was  not  Intended  to  interfere  with 
or  abrogate  any  former  law  relating  to  the 
same  matter,  unlesB  the  latter  act  is  either 
repugnant  to  the  former  one,  or  fully  em- 
braces the  snhject-matter  thereof,  or  unless 
the  reason  for  the  earlier  act  Is  beycmA  per- 
adventure  remoTed."  Amer.  &  Eng.  Ency. 
Law,  vol.  26,  pp.  721-723, 

We  are  therefdre  of  the  <vlnlon  that  un- 
der the  local  act,  above  referred  to,  approv- 
ed September  29,  1908  (Local  Acts  IMS,  p. 
398),  appeals  from  the  Judgments  of  justices 
of  the  peace  In  civil  cases  In  Coffee  county, 
in  both  divisions  of  the.  county,  must  be  tak- 
en and  made  returnable  to  the  county  court 
of  Coffee  county,  and  that  the  circuit  court 
of  said  county,  whetlier  held  at  Blba  or  at 
Enterprise,  has  no  Jurlsdictkm  over  such  ap- 
peals. 

The  alternative  writ  of  mandamus  prayed 
for  Is  therefore  hereby  ordered  to  issue. 
Petition  for  mandamus  granted. 


HENDLET  v.  STATE. 

(Court  of  Appeals  of  Alabama.    Feb.  8,  1912. 
Behearlng  Denied  Feb,  22,  1912.) 

1.  WiTNESBEs    (I   236*) —Questions  — Evi- 
dence—Ob  jECTiON  s. 

QuestioQB  asked  the  prosecuting  witness, 
on  a  trial  for  trespass  after  warniag,  as  to 
what  accused  was  doing,  and  as  to  what  prose- 
cutor then  did,  were  properly  allowed  as  capa- 
ble of  eliciting  legal  evidence,  as  against  a  gen- 
eral objectioo. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {|  817-826;  Dec.  Dig.  S  230.*] 

2.  Tbespass  (I  81*)— Tbespasb  afteh  Warn- 
INO — Criminal  Responsibilitt. 

Where  accused  acquired  actual  possession 
of  a  strip  of  Isnd  under  a  claim  of  ownership 
before  notice  by  an  adjacent  owner  not  to 
trespass  thereon,  his  subsequent  entry  on  the 
strip,  though  a  trespass,  was  a  continuing 
trespass  under  the  possession  previously  ac- 
quired, and  not  a  re-entry  after  warning  not  to 


trespass,  essential  to  support  a  conviction  for 
trespass  after  warning. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  1 171;  Dec.  Dig.  {  81.*] 

3.  Tbespass  (I  81*)— Tbespasb  aitkb  Wabk- 

ING— CBIUINAL  RESPONSIBIUrr. 

Where,  on  a  trial  for  trespass  after  warn- 
ing, the  prosecutor  testified  that  accused  made 
no  claim  to  poasesaloo  of  the  atrip  trespassed 
on  before  the  warning,  but  at  that  time  recog- 
nised prosecutor's  possession,  and  that  he  was 
in  poseession  of  the  strip  trespassed  on,  a  con- 
viction was  warranted,  though  accused  showed 
an  actual  possession  of  the  strip  before  the 
warning. 

[Ed.  Note.— For  other  cases,  see  Tresxiass, 
Cent.  Dig.  |  171;  Dec.  Dig.  |  81.*] 

4.  Cbimirai.  Law  (§  809*)— imrBnonoifs— 
Misleading  Instbuctions. 

A  requested  charge  which  is  nntntelligible 
because  of  the  use  of  the  word  "defendant" 
instead  of  some  other  person,  probably  the 
prosecutor,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  1901-1967;  Dec  Dig.  1 
809.*] 

6.  Cbiminal  Law   (i§  763,  764*)- InstrUO- 
TiONB— Invading  Pbovince  of  Jubt. 

A  charge,  on  a  trial  for  trespass  after 
warning,  that,  if  the  jury  believed  the  evi- 
dence, the  prosecutor  has  not  shown  title  at 
the  time  of  the  warning  and  entry  on  the 
premises  by  accused  is  properly  refused  as  in- 
vading the  province  of  the  jury  to  determine 
the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1731-1748,  1762,  1768. 
1770;  Dec.  Dig.  |S  763,  764.*] 

0.  Trespass  (|  89*)  —  iNffrBucrions- Sfis- 

LEADiNo  Instructions. 

An  instruction,  on  a  trial  for  trespass  aft- 
er warning,  that  If,  at  the  time  of  the  warn- 
ing, accused  was  in  possession,  -cutting  and  re* 
moving  timber  from  the  laud,  he  must  be  ac- 
quitted, though  he  was  a  trespasser,  wss  prop- 
erly refused  ss  leading  the  jury  to  believe  that 
the  act  of  defendant  in  cutting  and  removing 
timber  constituted  an  actual  jrassesslon,  as- 
serted In  good  faith. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  I  183;  Dec.  IMg.  |  89.*] 

Appeal  from  City  Court  of  Andalusia ;  R. 
H.  Jones,  Judge. 

Andrew  Hendley  was  convicted  of  tres- 
pass after  warning,  and  he  appeals.  Af- 
firmed. 

The  facts  sufficiently  appear  In  the  opinion 
of  the  court  The  following  charges  were 
refused  to  the  defendant:  (3)  "In  no  event 
can  you  find  the  defendant  guilty,  unless  he 
had  actual  possession  of  the  land  involved 
in  this  ease  at  the  time  of  the  alleged  no- 
tices, and  at  the  time  of  the  alleged  entry 
by  the  defendant."  (A — 2)  "If  you  believe 
the  evidence,  thej"e  Is  no  title  shown  to  the 
property  In  question  on  the  part  of  the 
prosecuting  witness  at  the  time  of  the  al- 
leged warning  and  entry  on  the  premises 
as  shown."  (A — 3)  "If  you  believe  the  evi- 
dence, the  state  has  not  shown  any  legal  ti- 
tle in  the  prosecuting  witness,  Mancll,  to 
the  land  in  question."  (A — 5)  "If  you  be- 
lieve tbe  evidence,  the  defendant  was  in  pos- 
session of  the  land  In  question  on  the  5th 
and  6th  day  of  July,  1909."   (O)  "If  you  be- 
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Ueve  the  evIdeDce  In  this  case,  the  prose- 
cuting witness  In  this  case  was  not  In  pos- 
session of  the  land  in  question  at  the  time 
of  the  giving  of  the  alleged  notice  by  the 
prosecutor  to  the  defendant."  (D)  "If,  from 
all  the  evidence  in  this  case,  yon  are  reason- 
ably satisfied  that,  at  the  time  of  the  giving 
of  the  alleged  notice  to  the  defendant,  the 
defendant  was  In  possession  of  the  land  in 
quratlon,  cutting  and  removing  the  timber 
therefrom,  then  yon  cannot  find  the  defend- 
ant guilty  as  charged,  although  he  may  have 
been  a  trespasser  upon  the  lands  at  the 
time."  (E)  "If,  from  all  the  evidence  In 
this  case,  you  are  reasonably  satisfied  that 
at  the  time  of  the  giving  of  the  notice  to 
the  defendant,  as  Insisted  by  the  state,  the 
defendant  was  then  engaged  In  cutting  or 
removing  timber  or  logs  from  the  land  in 
question,  thea  you  will  find  the  defendant 
not  guilt?." 

A.  Wbal^,  for  appelant  R.  C.  ifolckell, 
Atty.  Q&x,,  and  W.  L.  MarUii,  Asst  Atty. 
GeiL,  for  the  Stata 

FELHAM,  J.  The  appellant  was  tried  and 
convicted  for  trespass  after  warning.  The 
case  was  tried  In  the  dty  court,  before  a 
Jury,  on  an  affidavit  made  before  the  clerk 
of  the  court  by  Lawson  Moncil,  charging 
the  defendant  with  having  trespassed  on  the 
premises  of  the  affiant  after  having  been 
warned  within  six  months  preceding  not  to 
do  so. 

Mandl  and  the  defendant  were  In  posses- 
sion of  and  owned  adjoining  lands;  the 
defendant's  land  lying  west  of  MancU's.  An 
"old  line"  had  been  recognized  as  the  divid- 
ing line;  hut  the  defendant,  Hoidley,  had 
the  county  surveyor  make  another  survey, 
and  by  this  survey  the  "new  line"  was  lo- 
cated some  40  yards  east  of  the  "old  line." 
The  alleged  trespass  was  committed  by 
Hendley  going  on  a  strip  of  woodland  be- 
tween the  two  lines  and  cutting  timber.  The 
evidence  was  In  confilct  about  the  establlsh- 
m^t  of  the  new  line.  Mandl  testified  that 
he  received  no  notice  of  the  survey,  and  did 
not  know  of  It  until  afterwards.  The  evi- 
dence was  also  In  conflict  as  to  who  was  in 
possession  of  the  strip  of  land  In  question, 
and  as  to  the  notice  having  been  given.  The 
evidence  for  the  state  tended  to  show  that 
the  old  line  had  been  recognized  by  both  of 
the  parties;  that  Mancll  was  In  possession 
of  the  premises  In  question ;  and  that  the 
requisite  warning  was  given  the  defendant, 
who  did  not  at  the  time  claim  to  own  or 
be  In  possession  of  the  strip  of  land,  but 
that  on  the  next  day  after  receiving  notice 
the  defendant  went  upon  the  strip  of  land 
and  cut  and  removed  timber  from  it.  The 
defendant  introduced  testimony  tending  to 
show  ownership  and  possession  of  the  strip 
of  land  on  which  the  alleged  trespass  was 
committed. 

[1]  The  court's  rulings  on  the  evidence  are 


free  from  error.  The  question  asked  the 
prosecuting  witness,  Mancll,  about  the  land 
he  owned  and  where  it  was  located  waa  pre- 
liminary to  the  question  leading  up  to  the 
proof  by  the  witness  of  his  possession  of 
the  premises  on  which  the  allied  trespass 
was  committed.  The  questions  asked  this 
witness,  having  reference  to  the  occasion  of 
the  alleged  trespass:  "What  was  the  de- 
fendant doing?"  "What  did  you  do  tlien?" 
were  capable  of  eliciting  legal  evidence,  and 
were  properly  admitted,  as  against  the  gen- 
eral objection  Interposed  by  the  def^dant 
Washington  v.  State,  100  Ala.  58.  17  South. 
546;  Gunter  v.  State,  HI  Ala.  23,  28^  20 
^th.  632,  56  Am.  St  Rep.  17. 

[2,  S]  The  defendant's  motion  to  exclude 
the  evld^ce  was  properly  refused,  as  also 
the  general  charge  requested  in  writing  by 
defendant.  It  is  true  that,  if  the  defendant 
had  acquired  actual  possession  of  the  strip 
under  claim  of  ownership  before  the  notice 
not  to  trespass  was  given,  his  subsequent 
^try,  even  though  a  trespass,  would  be 
deemed  a  continuing  trespass  under  tbe  pos- 
session previously  acquired,  and  not  a  re- 
entry after  warning  not  to  trespass,  making 
him  subject  to  this  prosecution  for  a  tres- 
pass after  warning.  Brunson  v.  State,  140 
Ala.  201,  37  South.  197.  The  evidence,  how- 
ever, on  this  point  was  in  conflict  If,  In- 
deed, the  testimony  ottered  tn  behalf  of  de- 
fendant can  be  said  to  have  shown  an  ac- 
tual possession  by  blm  of  the  strip  in  con- 
troversy before  the  notice  vras  given.  The 
prosecuting  witness,  Mandl,  testified  that 
the  defotdant  made  no  claim  to  possession 
of  the  strip  between  the  two  lines  before  he 
gave  him  the  notice;  but  on  the  contrary, 
that  the  -defendant  at  that  time  recognized 
the  old  line  and  his  (MancU's)  possession 
up  to  that  line.  Tills  witness  further  te^ 
tlfled  that  he  was  In  possession  of  the  prem- 
ises In  controversy,  having  a  fence  on  the 
old  Une,  both  above  and  below  tbe  strip  al- 
leged to  have  been  trespassed  upon. 

[41  Chaise  No.  3  Is  confused  and  faulty 
in  language.  It  uses  the  word  "defendant" 
where  some  other  person  Is  intended — ^prose- 
cuting witness,  probably.  It  would  seem: 
but,  as  written,  the  charge  Is  not  intelligible. 

[S]  Charges  A— 2,  A— 8,  A— 6,  and  O  are 
charges  on  the  weight  of  the  evidaice,  and 
invade  the  province  of  the  Jury. 

[I]  Charge  D  does  not  predicate  an  actual 
possession  of  the  premises  by  the  defendant 
at  the  time  notice  was  given,  or  possesion 
under  bona  fide  claim  of  ownership,  daimlns 
against  Mandl,  from  whom  the  notice  pro- 
ceeded. As  written,  the  charge  is  calculated 
to  Impress  the  jury  with  tbe  belief  that  the 
defendant  merely  being  on  the  land,  cutting 
timber,  would  constitute  a  sufficient  posses- 
sion. Watson  V.  State,  63  Ala.  23;  Branson 
V.  State,  140  Ala.  201,  87  South.  197. 

Charge  B  Is  faulty  for  the  same  reasons 
as  pointed  out  In  discussing  charge  I>.  Giv- 
en diarge  A— 1,  as  applicable  to  the  evi- 


Digitized  by  Google 


AbL) 


BOTD  T.  STATE 


1019 


dence,  gabstantlAlly  coTera  tibargea  D  and  B, 
aod  is  probably  more  faTorable  to  tbe  de- 
feDdant  tban  JosUflable  under  the  correct 
rules  of  law. 

Tbere  betog  no  oror  show  by  the  record, 
the  case  will  be  affirmed. 

Affirmed. 


BOTD  V.  STATH.  . 
(Court  of  Appeals  of  Alabama.  Feb.  6,  1012.) 

1.  Cbdunal  Law  (i  09*)  —  AooBsaouis— 

MlBDEUEANOB  CASES, 

At  common  law  all  persons  ensued  hi  the 
commission  of  a  misdemeanor  are  indietable  as 
prindpals. 

[Ed.  Note. — For  other  cases,  see  GrimiDal 
Law,  Cent  Dig.  IS  71,  73,  74,  76-81;  Dec  Dig. 
I  59.*] 

2.  InTOXIOATINO  lilQUOBB  ({  167*)— OFFENSia 

—Violation  or  Pbohibition  Law— Guilt 

AS  Pbincipai,. 

Gen.  Acts  1907,  p.  S66,  makes  any  person 
acting  as  agent  or  assistiDg  friend  of  the  sell- 
er or  purchaser  in  effecting  a  sale  of  intoxi- 
cants guil^  of  a  misdemeanor  and  indictable 
for  retailing  Intoxicants  without  a  license  con- 
trary to  law,  and  Acts  Sp.  Sesa.  1909,  p.  94, 
f  33,  provides  that  the  agent  or  assisting  friend 
in  procuring  an  unlawful  sale  of  prohibited 
liquors  shall  be  punishable  as  if  he  had  sold 
said  liquors,  and  conviction  may  be  had  of  such 
assisting  friend  upon  an  indictaient  for  seUing 
prohibited  liquors  contrary  to  law.  Held,  that 
section  33  made  an  "asslstiiK  friend"  guilty  as 
a  prinapal  of  the  offense  ot  selling  prohibited 
liquors. 

[Gd.  Note.— For  other  caseik  see  Xntodeating 
Liquors,  Gent  !>!«.  H  1S2,  183;  Dee,  Dig.  1 
167.*] 

3.  iNDICmiSHT  AND   iKTOBHATIOn    ({  63*)— 
ALLEQATIONS— CONOLUSIONB  OT  IiAW. 

Indictments  are  statements  of  legal  con- 
clusions, rather  than  allegations  of  fact. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  185;  Dec.  Dig. 
5  63.*] 

Appeal  from  Circuit  Court,  Limestone 
County;  D.  W.  Speake,  Judge. 

Andrew  Boyd  waa  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Af. 
tlrmed. 

The  original  affidavit  waa  made  before 
tbe  Judge  of  the  county  court,  and  com- 
plained that,  before  tbe  flltng  at  the  com- 
plaint,  Andrew  Boyd  sold,  offered  for  sale, 
bartered,  exchanged,  or  otherwise  disposed 
of  EQ^tnous,  Tlnons,  or  malt  liquors.  Praid- 
Ing  the  trial,  at  tbe  request  of  tbe  solicitor, 
tbe  court  permitted  the  affidavit  to  be 
amended,  so  as  to  charge  that  Boyd  aided 
or  abetted  or  oonnsded  or  procured  an  un- 
lawful Bale  or  other  disposition  of  spirit- 
uous, TlnouB,  or  malt  liquors,  or  acted  as 
agent  or  asaiatUig  friend  of  the  puxdiasw 
or  seller,  etc. 

W.  R.  Walker,  for  appellant  R.  O.  Brl(*. 
ell,  Atty.  Gen.,  and  W.  I*  Martin,  Aast  Atty. 
Gen.,  for  the  State. 

DE  GRAFFENRIED,  J.  [1]  At  common 
law  there  were  no  accessories  in  cases  of 


misdnneanor.  All  persons  concerned  la  the 
commission  of  a  misdemeanor  were,  at  com- 
mon law,  principals,  and,  of  course,  indict- 
able as  principals.  Engllsb  t.  State,  85  Ala. 
428:  Scott  T.  State,  Ala.  BOB;  1  May- 
field's  Dig.  p.  4,  I  9. 

{f\  The  defendant  was  tried  npon  an  af- 
fidavit dmrglng  him  with  a  misdemeanor, 
in  that,  In  violation  of  law,  he  sold  spirit- 
nous,  vinous,  or  malt  liquors.  The  evidence, 
without  dispute,  showed  that  the  defendant 
bought,  as  an  "assisting  friend**  for  Chuton 
Colliw,  some  whtoky  from  a  negro,  who  sold 
the  whisky  In  Umest<me  county  In  violation 
of  law.  The  negro  who  sold  the  whisky  to 
the  defendant  as  the  "assisting  friend"  of 
Collier  violated  tbe  law,  and  was  Indictable 
for  selling  liquor  contrary,  to  law.  Prior  to 
the  passage  of  the  act  approved  March  12, 
1907  (Qen.  Acts  1907,  p.  860),  It  was  not  a 
criminal  offense  for  ^ ny  person  to  act  as  the 
agent  or  assisting  frioid  of  the  purchaser  of 
prohibited  liquors.  Bond's  Case,  180  Ala. 
117,  SO  South.  427;  Maple^  Case,  130  Ala. 
121,  80  South.  428.  By  the  above-mentioned 
act  It  Is  provided  that  "any  person  who  aball 
act  as  agrat  or  assisting  friend  of  the  sell- 
er or  of  the  pnndiaser  in  procuring  or  ef- 
fectli^  the  unlawful  sale  or  purchase  of  any 
such  liquors  shall  be  gnllty  of  a  misdemean- 
or." etc.,  "and  a  conviction  nuiy  be  had  for 
a  violation  of  this  act  under'an  indictment 
for  retailii^  sidrituous,  vinous,  or  malt  liq- 
uors without  a  license  and  contrary  to  law." 
Subsequent  to  the  passage  of  the  above  act 
tbe  Legislature,  t^^  an  act  approved  August 
25, 1009  (Gen.  &  hoc  Acts  Sp.  Sees.  1909,  pp. 
63-96,  inclusive),  provided,  among  other 
things,  that  the  "agaat  or  anlsting  trimA  of 
the  seller  or  buyer  In  procuring  an  unlawful 
sale  of  any  prohibited  liquors."  etc.,  "shall 
be  punishable  as  if  be  bad  sold  said  prohib- 
ited liquors  and  beverages  and  oovviction 
may  be  had  of  such  agent  or  assisting  frioid 
upon  an  indictment,  affidavit,  or  complaint 
against  him  for  selling  prohibited  liquors 
and  beverages  contrary  to  law."  The  lan- 
guage last  quoted  is  taken  from  section  33 
of  the  above  act  approved  August  25,  1909, 
and  simply  makes  the  '^between"  of  the 
buyer  and  the  seller  of  prohibited  liquors  a 
principal  In  the  criminal  act  of  sale.  As  all 
persons  who  an  criminal^  concerned  in  tbe 
commission  of  a  mlsdemttnor  are  princi- 
pals, and  Indictable  as  such,  this  act  declares 
that  the  assisting  friend  In  the  transaction, 
whethw  acting  for  the  buyer  or  tiie  seller— 
tbe  "go-between**— «haU  be  guilty  of  that 
mlademeanor  In  the  commission  of  which  he 
participated,  vlx.,  an  lU^l  sale  of  prohib- 
ited liquors. 

[S]  It  has  been  truthfully  said  that  un- 
der our  system  of  pleading  "indictments  ara 
rather  a  statement  of  legal  conclusions  than 
of  ftuits,"  and  the  affidavit  npon  which  the 
defendant  was  convicted  was  suffident  BIv- 
ers  V.  State,  97  Ala.  73,  12  South.  434;  Dar- 
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rlngton  t.  Stat^  162  Ala.  eo,  SO  South.  396; 
Rayfleld  t.  States  197  Ala.  M,.  62  South.  833; 
Johnson  t.  State,  66  Sooth.  226.  The  na- 
merouB  decialons  of  onr  Supreme  Gonrt,  from 
the  case  of  Noles  t.  State,  24  Ala.  67%  quot- 
ed by  appellant's  counsel  In  bis  able  bri^, 
to  the  presCTt  day,  In  which  the  general 
forms  of  Indictment  prescribed  by  our  Code 
— "statements  of  legal  conclusions  rather 
than  of  facts" — have  been  upheld,  render  it 
unnecessary  tor  us  to  refer  to  the  consti- 
tutional qnestlona  discussed  by  him.  Those 
questions  have  beeu  detwmlned  advosely 
to  Ills  contention,  and  our  present  Consti- 
tution was  adopted  by  our  pet^le  in  the 
light  of  the  construction  which  had  been 
placed  by  our  courts  of  last  resort  upon  Its 
various  proTlslons. 

It  Is  evident,  from  what  we  liave  above 
said,  that  we  are  erf  opinion  that,  under  the 
evidence,  the  defendant  could  have  been  le- 
gally convicted  under  the  (nrlglnal  affidavit, 
and  that  the  court  committed  no  error  prej- 
udicial to  the  defendant  in  pennltttng  the 
affidavit  to  be  amended. 

The  judgment  of  the  court  below  la  af* 
Armed. 

Affirmed. 


PEACOCK  T.  STATB. 

(Court  of  Appeals  of  Alabama.   Feb.  8,  1912.) 

Criminal  Law  (|  627»)— Sbbvice  op  Copt— 
In  DicncBni^NBCEssiTT . 

Jury  Law  (Acta  Sp.  Seas.  1909.  p.  817)  I 
32,  providiag  for  special  venireB  in  capiUu 
cases,  and  requiring  the  aervice  of  a  copy  of 
the  indictment  with  a  list  of  the  jurors  spe- 
ciaWj  drawn,  doea  not  require  the  service  of  a 
cop7  of  the  indictment  where  the  special  ve- 
nire has  been  waived,  as  authorized  by  Code 
1907,  {  7264. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  1399-1408.  1412;  Dec.  Dig. 
S  627.*] 

Appeal  from  Circuit  Court,  Coffee  County ; 
H.  A.  Pearce,  Ju^. 

Frank  Peacock  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

When  the  defendant  was  arraigned,  the 
record  shows  that  be  filed  the  following  In 
writing:  "I,  Frank  Peacock,  charged  wltb 
murder  in  the  first  degree,  do  hereby  waive 
a  special  venire  for  my  trial  [Signed] 
Frank  Peacock,  pw  His  Attorney."  This 
waiver  having  been  filed,  the  court  made  no 
order  for  a  service  upon  the  defendant  of  a 
copy  of  the  indictment  and  venire  for  the 
trial  of  the  cause. 

J.  A.  Camley,  for  appellant  R.  C.  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Martin.  Asst  Atty. 
Oen.,  for  the  State. 

WALKER,  P.  J.  It  is  not  claimed  in  be- 
half of  the  appellant  that  the  Judgment  ap- 
pealed from  is  subject  to  reversal  upon  any 


other  ground  than  the  absenoi  fn»n  the  rec- 
ord of  any  order  l^^  the  court  for  the  serv- 
ice upon  tbe  defendant  of  a  co^  of  the  in- 
dictment The  <dalm  is  that  the  perform- 
ance by  the  court  of  the  duty  of  making 
such  an  order  was  not  dispensed  with  by  the 
act  of  the  defendant  in  waiving  in  writing  a 
special  venire  for  the  trial  of  tbe  cas&  This 
claim  cannot  be  snstalned,  under  the  con- 
struction given  by  the  Supreme  Court,  In  the 
case  of  McSwean  v.  State,  67  Soutlu  732,  of  j 
the  provldon  of  section  32  of  the  present 
jury  law  (Acts  Sp.  Sees.  1909,  pp.  303.  317- 
320),  wbidi  embodies  the  only  existing  re- 
qniremrat  of  law  for  the  making  of  such  an 
order  by  the  court  The  requirement  of  that 
statute  of  the  making  of  such  an  order,  as 
ms  in  effect  held  In  the  case  refi»red  to, 
is  now  merely  a  part  of  the  procedure  to  be 
followed  by  the  court  In  tiie  pofbrmance  of 
the  duty  of  making  special  provision  for  a 
jury  for  the  trial  of  a  capital  flcdony;  and 
when  the  performance  of  that  duty  is  dis- 
pensed with  in  the  mode  authorized  by  tbe 
statute  (Code,  |  7264),  the  entire  procedure, 
not  merely  a  part  of  it,  which  it  would  have 
been  incumbent  upon  the  court  to  pursue, 
but  for  such  waiver,  is  thereby  dispensed 
with.  The  Incident  goes  with  tbe  principal 
thing,  of  which  it  formed  a  part.  A  special 
venire  having  been  waived  by  tbe  defend- 
ant, the  failure  of  tlie  court  to  make  an  or- 
der for  the  service  upon  blm  of  a  copy  of  the 
indlctmrait  does  not  constitute  a  ground  of 
reversaL 
Affirmed. 

UNTON  V.  STATB. 

(Court  of  Appeals  of  Alabama.    Feb.  1,  1912.) 

Master  and  Servant  (i  345*)  —  Emncno 
AwAT  Servant— Chiminal  PaosECimos— 

iNDICTlfEKT. 

An  affidavit  made  Ma;  2,  1911,  in  a  pros- 
ecution under  Code  1907,  S  6S50,  making  it  a 
misdemeanor  to  interfere  with  or  entice  awa; 
any  laborer  or  servant  who  has  contracted  ia 
writing  to  serve  another  "for  any  given  time, 
not  to  exceed  one  year,"  which  avers  that  d^ 
fendaot,  within  12  months  before  the  affidavit, 
knowingly  interfered  with  or  enticed  away  from 
the  service  of  affiant  a  laborer  or  servant  wlio 
had  "contracted  in  writing  to  serve  •  •  • 
affiant  untU  the  29th  day  of  July,  lOU.  before 
the  expiration  of  the  tfane  contracted  for,**  is  de- 
fective, for  not  showing  that  the  contract  diJ 
not  exceed  one  year,  and  hence  alleges  not<tf- 
fense.  ! 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1 1289;  Dee.  IMg.  1  345.*] 

Appeal  from  Law  Court;  Pike  Goonty ;  T. 

L.  Borum,  Judge. 

Buster  Linton  was  convicted  of  a  misde- 
meanor, and  he  appeals.  Reversed  and  re- 
manded. 

B.  R.  Brannen,  for  appellant  R.  C.  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  AsHt.  Atty. 

Gen.,  for  the  State. 
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AlaO  RHODXS 

DE  GRAFrKXRIED.  J.  Section  6850  of 
tbe  Code  provides  tliat  any  person  who  know- 
iDgly  interferes  with,  hlree,  employs,  en- 
tices away,  or  Induces  to  leave  the  service 
of  another,  or  attempts  to  hire,  employ,  en- 
tice away,  or  induce  to  leave  the  service  of 
another,  any  laborer  or  servant,  renter  or 
share  cropper,  who  has  contracted  In  writing 
to  serve  such  other  person  for  any  given 
time,  not  to  exceed  one  year,  befoM  tbe  ex< 
piratlon  of  tbe  time  so  contracted  for,  shall 
be  guilty  of  a  misdemeanor. 

The  atildavit  in  this  case  charges  that  the 
affiant  "has  probable  cause  for  believing 
that,  in  Pike  county,  wltMn  twelve  months 
before  making  this  affidavit.  Buster  Linton 
knowingly  Interfered  vtith,  hired,  engaged, 
enticed  away,  or  induced  or  attempted  to 
hire,  employ,  entice  away  or  induce  to  leave 
the  service  of  T,  V.  Folmar,  Henry  Cade, 
a  laborer  or  servant  who  had  stipulated  or 
contracted,  In  writing,  to  serve  T.  V.  ■  Fol- 
mar, the  affiant,  until  the  £9th  day  of  July, 
1911,  before  the  expiration  of  the  time  con- 
tracted for."  When  the  contract  referred 
to  In  the  affidavit  was  made,  tbe  affidavit, 
ivhich  was  made  on  May  2,  1911,  falls  to  dis- 
close. It  may  be,  so  far  as  the  affidavit  dis- 
closes, that  tbe  contract  referred  to  In  tbe 
affidavit  was  made  by  Henry  Cade,  the  labor- 
er, with  T.  V.  Folmar,  Qie  ^ployer,  at  some 
time  prior  to  May,  1910,  and  that,  by  Its 
terms,  It  provided  for  a  term,  of  aervicc 
greater  than  one  year.  It  may  be,  so  far  as 
the  affidavit  discloses,  that  Oade,  the  labor- 
er, w%8  in  the  service  of  Folmar,  tbe  em- 
ployer, under  that  contract  and  in  obedience 
to  its  terms  on  May  X,  1910,  and  that  the 
net  of  the  defendant  made  the  basis  of  this 
prosecution  was  done  on  May  3,  1910.  How- 
ever this  may  be,  the  defendant  specifically 
by  his  demuirer,  pointed  out  this  ftital  de- 
fect in  the  affidavit,  and  the  court,  in  over- 
ruling the  demurrer,  committed  an  error  for 
which  the  Jndgmmt  in  this  case  must  be 
Teversed. 

Beversed  and  remanded. 


RHODES  V.  STATE. 

(Court  of  Appeals  of  Alabama.    Feb.  1,  1912. 
Rehearing  Denied  Feb.  22,  1012.) 

1.  Cbiuinal  Law  (J  55*)— Defenses— Vol- 
tjNTABT  Intoxication. 

Voluntary  Intoxication  is  not  a  defense  to 
a  crime,  unless  it  results  in  iDsanity,  or  makes 
accused  incapable  of  entertaining  tbe  specific 
intent  essential  to  tbe  commission  of  the  of- 
fense, and  hence  is  not  a  defense,  where  no 
specific  intent  is  essential. 

[Ed.  Note. — For  other  cases,  see  Criminal 
X^aw,  CenL  Dig.  |  67;  Dec  Dig.  |  56.*] 

2.  Cbiuinal  Law  (5  55*)— Defenses— Vol- 
URTABT  Intoxication. 

Voluntary  intoxication  when  tbe  liquor  was 
sold  is  not  a  defense  to  a  charge  of  unlawfuUy 


T.  STATE  1021 

■elling  intoxicants,  since  a  specific  hitent  is  not 
essential  to  the  commissioii  of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  07;  Dec.  Dig.  |  55.*] 

Appeal  from  Circuit  Court,  Henry  County; 
M.  Sollle,  Judge. 

Joe  Rhodes  was  convicted  of  unlawfully 
selling  intoxicants,  and  he  appeals.  Affirmed. 

H.  L.  Martin,  for  appellant  R.  C.  Brldc- 
ell,  Atty.  Geu.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

PBLHAM.  J.  While  tbe  proposition  is 
presented  in  several  ways,  as  by  tbe  court's 
rulings  on  the  admissibility  of  evldraice  Bet 
up  In  one  of  the  defendant's  showings  for  an 
absent  witness,  and  by  differently  worded 
written  charges  requested  by  the  d^bndant 
the  only  question  presented  for  our  consider- 
ation la  whether  voluntary  drunkenness  can 
be  set  up  as  a  defense  to  the  crime  of  selling 
liquor  in  violation  of  the  prohibition  laws. 

The  defendant  was  chained  with  having 
sold  spirituous,  vinous,  or  malt  liquors  con- 
trary to  law,  and  on  the  trial  the  state  prov- 
ed by  a  witness  that  the  defendant  ^Id  him 
a  quart  of  whisky,  for  which  he  paid  the 
defendant  fl.50.  The  defendant  testiSed 
that  he  was  drunk  on  tbe  occasion  testified 
to  by  the  state's  witness,  and  did  not  remem- 
ber anything  about  It;  that  he  bad  been 
drinking  heavily  prior  to  the  time  In  ques- 
tion, and  did  not  remember  and  would  not 
say  whether  he  sold  the  whisky  or  not  &s 
he  had  no  recollection  of  what  happened  dur- 
ing the  time  he  was  drunk,  and  did  not  even 
remember  having  seen  the  state's  witness  on 
the  occasion  testified  to  by  him.  Tbe  state's 
witness  testified  that  the  sale  took  place  on 
a  certain  Sunday  morning  at  the  defendant's 
house,  and  that  the  defendant  appeared  to 
baye  been  drinking.  "He  looked  like  he  had 
drank  two  or  three  drinks."  One  of  the 
written  charges,  requested  by  tbe  defendant 
and  refused  by  the  court,  directly  presents 
the  question,  and  Is  as  follows:  The  pre- 
sumption in  this  case  is  that  tbe  defendant  Is 
Innocent  until  the  state  has  proven  beyond 
all  reasonable  doubt  that  he  Is  guilty;  and 
If  the  Jury  has  a  reasonable  doubt,  growing 
out  of  all  tbe  evidence,  as  to  whether  he  was 
sufficiently  sober  to  make  a  contract  of  sale 
of  tbe  whisky,  then  the  jury  cannot  convict 
the  defendant  for  tbe  unlawful  selling  of 
whisky." 

[1]  It  Is  a  well-settled  general  rule  of  law 
that  voluntary  drunkenness  at  tbe  time  of 
the  commission  of  a  crime  Is  no  defense.  If 
a  person  through  bis  voluntary  act  drinks 
to  Intoxication,  and  while  In  that  condition 
commits  an  act  which  would  be  a  crime  were 
he  sober,  be  Is  held  legally  responsible,  un- 
less his  drunkenness  had  resulted  In  Insani- 
ty, or  rendered  him  incapable  of  entertaln- 
iug  the  specific  intent  which  is  the  essential 
Ingredient  of  tbe  crime.  That  this  la  the  es- 
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tablUhed  rule  in  UlIb  state,  and  tbat  Tolun* 
tary  drunkenness  as  a  defense  hag  not  been 
extended  beyond  the  limitations  expressed, 
is  made  Irresistible  by  a  consideration  of  a 
long  line  of  decisions  by  the  Supreme  Court 
State  T.  Bullock,  13  Ala.  413;  Mooney 
State,  33  Ala.  419;  Beasley  t.  State,  60  Ala. 
140,  20  Am.  Bep.  292 ;  Hill  r.  State.  62  Ala. 
168;  Boss  T.  State,  62  Ala.  224;  Tidwell  T. 
State,  70  Ala.  33;  Ford  v.  State,  71  Ala.  385; 
WlUlama  v.  State,  81  Ala.  1,  1  South.  179,  60 
Am.  Bep.  133;  Parsons  t.  State,  81  Ala.  694, 
2  South.  854,  60  Am.  Bep.  193;  Ounter  t. 
State,  83  Ala.  00,  3  South.  COO ;  Morrison  v. 
State,  84  Ala.  405,  4  South.  402;  Walker  v. 
State.  85  Ala.  7,  4  South,  686,  7  Am.  St  Rep. 
17;  Cleveland  v.  State,  86  Ala.  1,  B  South. 
426;  Carter  v.  State,  87  Ala.  113,  6  South. 
356;  Engelbardt  v.  State,  88  Ala.  100.  7 
South.  154;  King  t.  State,  00  Ala.  616,  8 
South.  856;  Fonville  t.  State.  01  Ala.  39,  8 
South.  688;  Walker  t.  State.  01  Ala.  82.  0 
South.  87;  Chatham  T.  State.  02  Ala.  47,  9 
South.  607;  Springfield  r.  State.  06  Ala.  81, 
11  South.  250,  38  Am.  St  Bep.  85;  White  v. 
State,  103  Ala.  72,  16  South.  e3;'Whltten  v. 
State,  115  Ala.  72,  22  South.  483;  McLeroy 
T.  State,  120  Ala.  274,  25  South.  247;  Field- 
ing T.  State,  135  Ala.  56,  33  South.  677 ;  Gat- 
er  V.  State.  141  Ala.  10,  37  South.  692;  Brown 
T.  State,  142  Ala.  287.  38  South.  268;  Laws 
V.  State,  144  Ala.  118,  42  South.  40;  Henlu- 
burg  T.  State,  151  Ala.  26,  43  South.  959; 
Uenlngburg  t.  State,  163  Ala.  13.  46  South. 
246. 

[2]  Voluntary  drunkenness  la  no  defense  to 
a  prosecution  for  crime  not  requiring  proof 
of  specific  intent  as  a  necessary  Ingredient  of 
the  offense.  Fielding  t.  State,  135  Ala.  56, 
33  South.  677;  Whltten  v.  State,  115  Ala.  72, 
22  South.  483;  Springfield  r.  State.  96  Ala. 
81-86,  11  South.  250,  38  Am.  St  Rep.  85; 
Chatham  t.  State,  92  Ala.  47,  9  South.  607; 
Cleveland  v.  State,  86  Ala.  1,  6  South.  426; 
Ford  V.  State,  71  Ala.  385.  The  offense  for 
which  the  defendant  was  Indicted  and  on 
trial  did  not  Involve  specific  intent  as  an  es- 
sence of  the  crime  or  necessary  Ingredient 
of  the  charge,  and  as  voluntary  drunkenness 
or  Intoxication  has  never  been  recognized  by 
our  Supreme  Court  as  an  excuse,  palliation, 
or  defense  for  the  commission  of  any  crime, 
but  only  that  It  may  sometimes  operate  to 
rebut  the  existence  of  malice,  so  as  to  re- 
duce the  grade  of  the  homicide  or  other 
crime,  or  to  negative  the  specific  intent  req- 
uisite to  make  out  certain  offenses,  we  are 
unwilling  to  extend  the  rule  to  a  case  where 
the  offense,  although  requiring  proof  of  a 
sale,  which  in  a  sense  embraces  proof  of  a 
contract,  does  not  include  proof  of  specific 
Intent  as  an  element  of  the  offense. 

The  case  cited  by  appellant  (Whitten  v. 
State,  115  Ala.  72,  22  South.  483),  from  which 
the  refused  charges  were  "substantially  cop- 
led"  Is  not  inharmonious  with  the  other  au- 
thorities cited,  or  the-  general  rule  as  stated 


by  ns,  but  on  the  contrary,  strictly  In  line 
with  tiie  other  caaes.  The  chai^  in  Whit- 
ten'8  Cue,  rapra.  Is  limited  to  the  sobriety 
of  tlie  defendant  at  the  time  ot  the  alleged 
assault  "to  form  the  tpedfio  intemi  to  rath 
tth."  The  court  In  that  case  holds  tbat  the 
charge  should  have  been  given,  because  it 
was  necessary  in  that  case  (assault  with  In- 
tent to  ravish)  to  prove  that  the  defendant 
entertained  the  specific  intent  charged.  And 
the  court  say  In  the  opinion  in  tbat  case: 
"Mere  drunkenness  does  not  excuse  or  pal- 
liate the  offense,  but  it  may  produce  a  state 
of  mind  which  incapacitates  the  party  from 
forming  or  entertaining  a  tpeelfio  imtent." 
(Italics  ours.) 

The  rulings  of  the  trial  court  In  refusing 
to  allow  proof  of  the  defendant's  drunken- 
ness as  an  excuse  or  defense  to  the  charge  of 
selling  whisky  in  violation  of  law,  and  in  re- 
fusing written  charges  instructing  the  Jury 
to  acquit  based  on  tbat  defenae,  are  free 
from  error,  and  the  case  will  be  affirmed. 

Affirmed. 


CARTER  T,  OTATE). 
(Court  of  Appeals  of  Alabama.  Feb.  1,  1912.) 

1.  Physicians  and  Suboeons  (}  6*)— Phac- 
TiciNo  Without  LicsnsE— ArFiDAvrr  foi 
Abbest — SumciENCT. 

An  affidavit  charging  that  in  a  specified 
conn^  within  12  months  before  the  making  oi 
the  affidavit,  accnsed  did  practice  medicine  or 
surgery  without  a  license;  and  contrary  to  law. 
is  sufficient,  since  it  follows  the  form  prescrib- 
ed by  Code  1907,  |  7161,  form  84,  and  section 
7564. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  S{  6-11;   Dec  Dig. 

s  e.*] 

2.  Cbiuinal  Law  (I741*)  — Afpibicative 
Chabob  fob  Stats— when  Proper. 

The  general  affirmative  charge  in  favor  of 
the  state  should  not  be  ^ven,  where  tiie  evi- 
dence as  a  whole  does  not  necessarily  show 
guilt 

[Ed.  Note.— For  other  cases,  see  CriniiDtl 
Law,  Cent  Dig.  fiS  1138. 1221.  1705.  1713, 1716, 
1717,  1727,  1728;  Dec.  Dig.  i  741.»] 

3.  Phtsiciansakd  SuBQEONS  ((6*)— Affirm- 

ATIVE  ChABOE  FOB  STATE— WHEN  ImPBOPEK. 

In  a  trial  for  practicing  medicine  without 
a  license,  the  general  affirmative  diarge  in 
favor  of  the  state  was  improperly  given,  where 
accueed's  testimony  tended  to  show  that  he  had 
not  treated  or  offered  to  treat  any  disease  of 
any  human  being,  but  had  merely  made  medi- 
cine or  tea  from  roots  and  herbs,  satbered 
from  nearby  woods,  and  had  sold  to  people  who 
came  to  him  for  it. 

[Ed.  Note. — For  other  cases,  see  FbysiciaBS 
and  Surgeons,  Gent  Dig.  H  6-11;   Dec  Dig. 

I  e.'] 

Appeal  from  Law  Court,  Ftke  County;  T. 
L.  Bomm,  Judge. 

Charlie  C  Carter  was  convicted  of  prac 
tlciug  medicine  wlQiont  a  license,  and  be 
appeals.  Reversed  and  remanded. 

The  affidavit  is  as  follows,  omitting  formsJ 
charging  part:  "Tliat  in  Pike  county,  withir 
tw^re  months  before  making  this  affidavit 
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Cbarlie  0.  Carter  dtd  practice  medietne  or 
surgery  without  a  license  and  contrary  to 
law." 

Cull  Walker  and  W.  E.  Oriffln,  for  ap- 
pellant B.  a  Brlckell,  Atty.  Gen.,  and  W. 
L.  Martin,  Ant  Atty.  Oen.,  for  tbe  State. 

WALKBK,  P.  J.  [1]  The  charge  In  this 
case  was  made  In  tbe  form  prescribed  for 
the  offense  provided  for  by  sectton  7564  of 
tbe  Code.  Code,  S  7131,  form  Si.  Its  sufEt- 
cleDcy  waa  not  open  to  question  by  demurrer 
or  otherwise.  Col^an  t.  State,  150  Ala.  64, 
43  South.  71S;  Jones  t.  State,  136  Ala.  118, 
34  South.  236;  Holes  v.  State,  24  Ala.  72. 

[2, 3]  The  evidence  on  the  trial  was  not 
such  as  to  warrant  the  giving  of  tbe  general 
affirmative  charge  in  favor  of  the  state. 
Such  a  charge  should  not  be  given,  where 
tbe  evidence  as  a  whole  does  not  necessarily 
show  guilt.  King  V.  State,  ISl  Ala.  12,  44 
South.  200.  Tbe  testimony  of  the  defendant, 
examined  as  a  witness  in  bis  own  behalf, 
tended  to  show  that  he  had  not  treated  or 
offered  to  treat  any  disease  of  any  human 
being  in  any  way  whatever,  "but  that  be 
merely  made  his  medicine  or  tea  from  roots 
and  herbs  gathered  from  woods  near  by,  and 
sold  to  people  who  came  to  his  tent  for  It." 
This  testimony  tended  to  rebut  tbe  incrimi- 
nating evidence  that  bad  been  oCTered  by  tbe 
state,  and  made  tbe  question  of  guilt  vel 
non  one  for  the  jury.  Tbe  conrt  was  to 
error  In  giving  the  charge  referred  to. 

Reversed  and  remanded. 


WRIGHT  V.  STATB. 
(Court  of  Appeals  of  Alabama.  Feb.  1, 1012.) 

1.  Habeas  Cobpus  (|  82*)— Pbocebdinos— 

DlSOBEDISnCX. 

At  common  law,  one  who  refuses  to  obey 
a  writ  of  habeas  corpus  was  liable  in  damages 
to  the  one  aggrieved,  and  also  guUty  of  con- 
tempt of  the  court  Issning  the  vnt. 

[Ed.  Note.— For  other  caBes,  see  Habeas 
Corpus,  Cent.  Dig.  |  74;  Dec.  Dig.  S  82.*] 

2.  Indictment  and  Infobuation  (S  110*)— 

SUFTICIKNCT    of    INDICTMENT  —  StATDTOET 

Offenses. 

Where  a  statute  creates  a  new  offense, 
unknown  to  the  common  law,  and  describes  its 
elements,  the  offense  may  be  charged  in  the 
words  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformaUon,  Cent  Dig.  S{  289-294;  Dea 
Dig.  i  110.*] 

8.  Indictment  and  Infobmation  (18  110, 
111* )— Habeas  Cobpus  —  Pboceedings  — 
DiBO  BEDiBNCE— Affidavit. 

An  affidavit  stating  that  the  informant 
bad  probable  cause  for  believing  that  a  writ 
of  habeas  corpus  was  issued  by  the  judge  of 
probate  and  Erected  to  accused,  commaoding 
her  to  produce  the  bodies  of  two  named  per- 
sona l>efore  said  judge  on  a  day  named,  and 
was  served  on  accused,  who  neglected  to  obey 
and  execute  It,  is,  under  Code  1907,  t 
providing  that  any  person  to  whom  a  writ  of 
habeas  corpus  Is  directed,  and  who  refuses  or 


neglects  to  obey  and  execute  It  Is  guilty  of  a 
misdemeanor,  unless  sufficient  excuse  is  shown 
for  such  refusal  or  neglect  sufficient  to  charge 
the  commission  of  a  criminal  offense,  because 
in  tbe  language  of  the  statute,  and  the  excep- 
tion beiu  matter  of  defense  which  need  not  be 
negatived. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  289-29S;  Dee. 
IMff.  H  110.  UL*] 

Appeal  from  Law  Conrt,  Pike  County; 
T.  h.  Borum,  Judge. 

Eva  Wright  was  convicted  of  crimes  and 
appeals.  Affirmed. 

D.  A.  Baker,  for  appellant  R.  C  Brlckell, 
Atty.  Oeu..  and  W.  L.  Martin,  Asat  Atty. 
Gen.,  for  the  State. 

DE  GRAFFBNRIED,  J.  [1]  Under  the 
common  law,  as  we  received  it  from  Eng- 
land, a  person  to  whom  a  writ  of  babeas 
corpus  was  directed,  and  who  refused  to 
obey  the  writ,  was  Uabte  in  damages  to  tbe 
party  aggrieved,  and  was  also  guilty  of  a 
contempt  of  the  court  issuing  the  writ  Am. 
&  EIng.  Ency.  Law,  p.  129,  note  6. 

[2]  To  add  to  the  ^ciency  of  the  writ, 
the  Legislature  passed  tbe  act  now  forming 
section  7038  of  the  Code,  which  provides, 
among  other  things,  that  any  person  to 
whom  a  writ  of  habeas  corpus  is  directed, 
and  who  refuses  to  receive  the  same,  or  neg- 
lects to  obey  and  execute  it  according  to  the 
provisions  of  tbe  chapter  relating  to  the 
subject  of  habeas  corpus,  being  chapter  227 
of  the  Code  of  1907,  shall  be  guilty  of  a  mis- 
demeanor. 

The  prosecution  in  tbe  present  case  was 
commenced  by  an  affidavit  made  by  W.  C. 
Carroll,  in  which  he  states  that  "he  has 
probable  cause  for  believing  and  does  believe 
that,  in  Pike  county,  within  twelve  montlu 
ttefore  making  this  affidavit  a  writ  of  ha- 
beas corpus  Issued  by  E.  C.  Edmonson,  Judge 
of  probate  of  Pike  county,  Ala.,  and  di- 
rected to  Eva  alias  Evle  Wright  and  said 
Will  Thomas,  directii^  tbem  to  have  the 
body  of  Henry  and  Robert  Wrlgbt  before 
said  judge  on  a  day  named,  which  writ  was 
served  on  Eva  alias  Evie  Wright  and  Will 
Thomas,  and  said  Eva  alias  Evle  Wright  and 
Will  Tlwmas  neglected  to  obey  and  execute 
It  according  to  its  provisions."  The  affi- 
davit was  demurred  to  upon  only  two 
grounds,  viz.:  (1)  That  it  did  not  charge 
the  commission  of  a  criminal  offense,  be- 
cause It  failed  to  show  wherein  the  defend- 
ants neglected  to  obey  said  writ;  and  (2> 
because  it  charged  no  offense  known  to  the 
law. 

Section  7038  of  the  Code,  under  the  pn>> 
visions  of  which  the  above  affidavit  was 
made,  does  not  require  that  In  an  affidavit 
or  indictment  charging  a  violation  of  its 
provisions,  it  shall  be  stated  that  the  de- 
fendant, vHthout  sufficient  excuse,  neglected 
to  obey  and  execute  the  writ  If  a  person 
18  proseented  criminally  for  a  violation  of 
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the  provisions  of  said  section,  be  may,  as  a 
defense  thereto,  show  by  evidence  that  he 
bad  a  tuffUHmt  excuse  for  so  doing;  but.  as 
above  stated,  nnder  the  express  language  of 
the  statute,  the  state  is  not  required  to  al- 
lege, in  its  pleadings,  that  no  such  excuse 
existed. 

[3]  There  seems  to  be  no  conflict  in  the  au- 
thorities upon  the  proposition  that,  when  a 
statute  creates  a  new  offense,  unknown  to 
the  common  law,  and  describes  its  constitu- 
ents. It  may  be  charged  in  the  words  of  the 
statute.  1  Mayfleld's  Dig.  p.  431,  I  187. 
It  seems  to  us  that  the  affidavit  In  this 
case  charges  the  defendant  with  a  viola- 
tion of  all  the  material  ingredients  of  the 
offense  as  defined  in  the  statute  creating 
it.  We  are  therefore  of  the  opinion  that 
the  affidavit  was  not  subject  to  the  grounds 
of  demurrer  assigned  to  It 

Affirmed. 

CLARK  V.  STATE. 

(Court  of  Appeals  of  Alabama.    Jan.  30, 
1912.) 

JuRT  (!  80*)— Capital  Oasi— Illkqalut  in 

Under  Acts  Sp.  Sess.  1909,  p.  319.  |  32, 
which  provides  that  the  veoire  for  the  trial  of 
a  capital  cause  shall  be  incluBive  of  those  ^ 
"drawn  and  summoned  on  the  regular  juries' 
for  the  week  set  for  the  trial,"  where  two  of 
the  persons  drawn  for  regular  jury  service  on 
the  week  of  court  In  which  a  person  was  tried 
for  murder  In  the  first  degree,  and  convicted 
for  manslaughter,  were  not  summoned,  the 
venire  from  which  the  Jury  was  drawn  did  not 
contain  the  legal  numbar  of  names,  and  a  re- 
versal  is  entlued. 

fEd.  Note.— For  other  cases,  see  Jury,  Cent, 
g.  H  360-366;  Dec.  Dig.  i  80.*] 

Appeal  from  Circuit  Court,  Coffee  County; 
H.  A.  Pearce.  Judge. 

Ida  Clark  was  Indicted  for  murder  in  the 
first  degree,  but  convicted  of  second  degree 
manslaughter,  and  appeals.  Reversed  and 
rouanded. 

J.  A.  Camley,  Claude  BU^,  and  H.  L.  Mar- 
tin, for  appellant.  R.  C  Brickell,  Atty.  Geu., 
and  W.  L.  Martin,  Asat  Atty.  Gen.,  for  the 
State. 

DE  GRAFFENBIED.  J.  The  appellant 
was  indicted  for  murder  In  the  first  degree. 
She  was  tried  by  a  Jury,  was  convicted  of 
manslaughter  in  the  second  degree,  and  ap- 
peals.- 

The  record  shows  that,  after  the  appel- 
lant had  been  arraigned  and  had  pleaded  to 
the  indictment,  the  trial  court  made  an  or- 
der directing  the  sheriff  to  summon  61  per- 
sons to  constitute  the  venire  from  which  the 
Jury  to  try  the  appellant  was  to  be  sheet- 
ed, "being  the  25  persons  whose  names  have 
Just  been  drawn,  and  the  36  persons  drawn 
and  summoned  for  regular  Jurors  for  the 
second  week  of  court"   The  record  further 


shows  that,  while  the  names  of  S6  persons 
had  been  draum  as  jurors  for  the  second 
week  of  court,  only  5^  of  the  persons  whose 
names  had  been  so  drawn  had  been  or  were 
sumniQned  by  the  sheriff  as  Jurors  for  said 
week.  The  requirements  of  the  statute  (Acts 
Sp.  Sess.  1909,  p.  319.  I  32)  are  that  the  ve- 
nire, for  the  trial  of  a  capital  case,  shall  be 
inclusive  of  those  *'draicn  and  gummoned 
on  the  regular  juries  for  the  week  set  for 
the  trial,'*  and,  only  34  of  the  36  Jurors 
drawn  for  the  second  week  having  been  sum- 
moned by  the  sheriff,  the  venire  from  which 
the  jury  was  drawn  to  try  this  defendant 
did  not  contain  the  legal  number  of  names 
as  fixed  by  the  order  of  the  court.  Instead 
of  having  a  venire  composed  of  61  persons, 
as  fixed  by  the  order  of  the  court  the  ap- 
pellant's venire  consisted  of  only  59  per- 
sons.  Her  Jury,  therefore,  was  drawn  from 
an  Illegal  venire,  and,  under  the  unlffirm 
decisions  of  this  court  and  of  the  Supreme 
Court,  the  judgment  in  this  case  must  W 
reversed.  Elijah  Jackson  v.  State.  171  Ala. 
5.  SS  South.  118;  Reynolds  v.  State,  1  Ala. 
App.  24,  55  South.  1016;  Russell  v.  State.  1 
Ala.  App.  67.  56  South.  1023;  Odom  v.  State. 
1  Ala.  App.  68,  55  South.  546;  Jobe  v.  State, 
1  Ala.  App.  112,  55  South.  430;  Smith  v. 
State,  1  Ala.  App.  140,  55  South.  449;  Mills 
V.  State,  1  Ala.  App.  76,  55  South.  331; 
W^ch  V.  State,  1  Ala.  App.  144,  56  South.  11. 
Reversed  and  remanded. 


BYNUM  V.  STATE. 
(Court  of  Appeals  of  Alabama.   Feb.  K  1912.) 
Hiorwats  (f  151*)— FAH-imB  TO  Wouc-Or- 

FENBE— I  NDICniENT. 

An  indictment  charging  that  defendant  was 
liable  to  do  road  duty,  but  that  he  willfully 
failed  or  refused,  after  legal  notice,  to  work 
the  iHiblic  road,  either  In  person  or  by  substi- 
tute, without  snfflclent  excuse,  against  the 
peace,  etc,  was  not  defective  for  failure  to 
allege  the  particular  road  that  defendant  failed 
to  work. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  SS  407-416;  Dec.  Dig.  1  151.*1 

Appeal  from  Law  and  Equity  Court,  Madi- 
son County;  J.  H.  Balleutlne,  Judge. 

Will  Bynum  was  convicted  of  refusing  to 
do  road  work,  and  he  appeals.  Afllrmed. 

Donbass  Taylor,  for  appdlant.  R.  C 
Brickell,  Atty.  Gen.,  and  W.  H  Marttn,  Aa^ 
Atty.  Gen.,  for  the  State. 

WAXiKEB.  P.  J.  The  JnaictDient  tn  this 
case  charged  that  the  defendant,  "a.  pnaon 
liable  to  road  duty,  willfully  Called  or  re- 
fused, after  legal  notice,  to  work  the  pid^ 
lie  road,  either  in  person  or  by  substitute,  i 
without  a  safiiclent  excuse  ther^or,  against 
the  peace."  etc.  The  allegation  of  tbe  com- 
mission of  the  offoiae  BabBtantlally  followed 
the  terms  of  the  statute  creating  It  The  in- 
dlctmen't  sufflcl^tly  designated  the  offense. 
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wltbont  speeding  wbat  road  the  defendant 
(ailed  to  woric  Brown  t.  State,  63  Ala.  97. 
The  demurrer  to  It  waa  properly  oTemiled. 

The  record  preaents  no  other  question  for 
review, 


BABRBNTINE  T.  STATE. 
(Coort  of  Appeals  of  Alabama.  Jan.  30,  1912.) 

1.  Cbimikal  Law  ({  1182*)— Appeal  and  Eb- 
EOB— Atfibkanck— Insobticibht  Pkxsenta- 
TioN  OF  Case  ob  Qtjestionb. 

Where  the  record  on  appeal  contains  no 
bill  of  exceptions,  and  the  clerk's  certificate 
shows  that  the  time  for  filing  a  bill  has  expir- 
ed, a  jadgment  of  conviction  and  sentence,  bas- 
ed nppn  a  verdict  and  regular  on  its  face,  will 
be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  3203-3214;  Dec.  Dig.  | 
1182.*3 

2.  Cbiutnai,  Law  (S  1186*)— Appeal  and 
Erbob—Kemand— Costs. 

Where  the  Judgment  of  conviction  in  a 
prosecation  for  ^olating  the  local  option  laws 
imposed  a  fine  of  f 75,  out  failed  to  show  the 
amount  of  costs  or  the  nomber  of  days  neces- 
sary for  the  defendant  to  perform  hard  manual 
labor  for  the  county  in  default  of  payment,  the 
judgment  will  be  remanded,  in  order  that  the 
court  below  may  specify  the  allowance  of  costs 
at  75  cents  a  day,  as  provided  by  Code  1907, 
§  7635. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  S215-S219:  Dec  Dig.  1 
1186.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.  L.  Sowell,  Judge. 

Joe  Barrentlne  was  convicted  of  violating 
tbe  local  option  law,  and  he  appeals.  Af- 
firmed In  part,  and  reversed  and  remanded 
in  part 

B.  C.  BrlckeU,  Atty.  Gen.,  and  W.  L.  Mar- 
tin, AsaL  Atty.  Gen.,  for  the  State. 

PELHAH,  J.  [1]  The  defendant  was  con- 
victed of  violating:  tbe  prohibition  law.  The 
record,  contains  no  bill  of  exceptions,  and  the 
certificate  of  the  clerk  shows  that  the  time 
for  filing  has  expired.  The  Judgment  of 
conviction  and  sentence  imposing  a  fine  of 
$75  is  regular,  and  Is  based  on  a  verdict 
finding  tbe  defendant  guilty  and  assessing  a 
fine  of  that  amount;  bat  the  Judgment  falls 
to  show  the  amount  of  coats,  or  the  number 
of  days  necessary  for  the  defendant  to  per- 
form hard  labor  for  the  county  in  default  of 
paying  or  Beearins  the  costs,  although  the 


juc^ment  entry  ahows  the  costs  were  not 
paid  or  secured. 

[2]  The  Judgment  of  the  court  determining 
tbe  guilt  of  tbe  defoidant  and  the  sentence 
on  default  In  payment  of  the  flue  Is  affirmed. 
In  order  that  the  court  below  may  specify 
in  the  Jndgm»it  the  amount  of  costs,  num- 
ber of  days,  and  sum  allowed  for  each  day, 
and  pronounce  tbe  proper  sentence  of  hard 
labor  imposed  for  costs,  the  case  Is  remand- 
ed. Code  1907,  §  7635:  Dowllng  v.  City  of 
Troy,  1  Ala.  App.  608,  56  South.  116;  Evans 
V.  State,  109  Ala.  11,  19  South.  535 ;  John- 
son V,  State,  94  Ala.  35, 10  South.  667;  Her- 
rington  v.  State,  87  Ala.  1,  5  South.  831; 
Walker  v.  State.  68  Ala.  393. 

Affirmed  in  part,  and  reversed  and  re- 
manded in  part 


GRANTHAM  v.  STATE. 
(Court  of  Appeals  of  Alabama.  Feb.  6,  1912.) 
Cbuqnal  Law  (S  1109*)— Appeal— Disuibsai. 

— GaOUNDS. 

An  appeal  will  be  dismissed,  where  the 
record  fails  to  show  that  the  judgment  appeal- 
ed from  was  rendered  by  a  court  held  at  a 
place  designated  by  law,  or  presided  over  by 
the  judge  authorized  to  hold  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Ceat.  Dig.  ||  2897-2902.  3204;  De&  Dig. 
i  U09.*] 

Appeal  from  Coffee  County  Court;  J.  N. 
Ham,  Judge. 

Tom  Grantham  was  convicted  of  an  of- 
fense, and  he  appeals.   Appeal  dismissed. 

J.  A.  Camley,  for  appellant  B,  G.  Brick- 
ell,  Atty.  <3en.,  and  W.  'L.  Martin,  Asst  Atty. 
Geo.,  for  the  Stat& 

WALKER,  P.  J.  TlM  record  In  this  case 
does  not  show  that  the  court  was  held  at  the 
place  designated  by  law,  or  that  It  was  con- 
vened or  presided  over  by  a  Judge  author^ 
Ized  by  law  to  bold  it  The  appeal  must  be 
dismissed,  because  of  the  failure  of  the  reo 
ord  to  show  that  tbe  judgment  appealed 
from  was  rendered  by  a  court  organized  pur- 
suant to  law.  Thomas  v.  Dontti  Bros.,  42 
South.  623  ;i  McPberson  v.  Wiggins,  40 
South.  961  ;3  2  Cyc.  1033. 

Appeal  dismissed. 


^  Reported  In  full  1q  the  Soutbem  Reporter :  re- 
ported as  a  memorandum  decltlon  without  opinion 
In  149  Ala.  GTfi. 

*  Reported  in  full  In  the  Southern  Reporter ;  re- 
ported as  a  memoraDdnm  decision  wltliont  opinion 
In  147  Ala.  fK 


*Fer  other  tsaaea  see  urn*  to^  and  MCtlon  NUMBER  In  Dee.  Dl|.  ft  Am.  Dl^  Key  No.  8«rlM  *  Rep'r  indtSM 
67  S0.-«6 
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WUITJBUOBST  T.  8TATEI. 

(Court  of  Ap»Mlo  of  Alabuu.   Feb.  1,  1912. 
Reheftrim  Dented  Feb.  22, 1912.) 

1.  GBiHxirAi.  Law  (|  686*)  —  RsNDinoir  co* 

TBBDIOT— PBBraHOI  OF  AOOCBBD. 

'  The  verdict  in  a  felonj  case  mnat  be  ren- 
dered in  open  court,  Itt  ths  preaeiiee  of  the 

judge  ud  accused. 

[EM.  Nete.^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1465-1483;  Dec.  Dig.  | 
636.»] 

2.  Cbiuihu.  Tjaw  <|  041  *>— Rendition  or 
Vebdiot— PusincB  of  Aoouuo. 

Where  the  court,  in  open  court,  in  the 
presence  of  accosed,  but  in  the  absence  of  his 
counsel,  irithout  objection  from  accused,  receiv- 
ed the  verdict  of  guilty,  and  without  objection 
from  accused  imposed  the  sentence  tn  the  ab- 
sence of  accused^s  counsel,  and,  when  his  at- 
tention was  called  to  the  inadvertence  in  re- 
ceiving the  verdict  and  Imposing  the  sentence 
in  die  abaence  of  counsel,  offered  to  poll  the 
jury,  which  counsel  declined  to  requTre,  and 
reduced  the  sentence  from  six  years  to  five 
years  in  the  penitentiary,  the  conviction  and 
sentence  win  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  ||  1496-1606:  Dee.  Dig.  | 
641.*] 

Appeal  from  Circuit  Ckmrt,  Barbonr  Ooan- 

tr;  M.  Sollie,  Jbdge. 

WlUle  WbitetauTBt  was  convicted  of  crimes 
and  he  appeals.  Affirmed. 

George  W.  Peach  and  B).  P.  Thomas,  for 
appellant  B.  G.  Brick^,  Atty.  Gen.,  and 
W.  L,  MarUn,  AbbL  At^.  GeiL,  for  tbe 
State. 

DS  OBAFFBNBIED,  J.  [1]  Undonbtedly 
a  writing  delivered  by  a  Jury  In  a  felony 
case  to  a  court,  or  the  clerk  of  the  comt,  in 
the  abaenee  of  the  defendant,  ia  no  Terdict 
la  m  fel(Hi7  case  it  la  eaaentlal  that  tlie  ver- 
dict of  the  Jnty  shall  be  lendered  in  open 
coart  in  the  presence  of  the  jndge  and  of  the 
defmdant  Hayes  v.  State.  107  Ala.  1.  18 
South.  172. 

[2]  In  tbe  present  case  tbe  court,  in  opm 
eonrt,  tn  the  presence  of  the  defendant,  bat 
wtdle  tlw  coonael  of  tbm  defendant  wwe  ab- 


sent, received,  without  objection  on  the  part 
of  the  defendant,  Hie  verdict  of  the  Jury. 
Immediately  upon  receiving  tbe  verdict,  the 
court,  without  objection  on  the  part  of  the 
ditf aidant;  and  In  tiie  absoiGe  of  ooonael  for 
defendant,  sentenced  the  defendant  to  the 
penitentiary  for  six  yeut.  While  a  court 
Bhoald  be  extremely  earefal  In  reoeivlzig  a 
verdict  against,  and  In  passing  a  aentence 
upon,  a  defendant  in  a  f  dony  case  in  the 
absence  of  Us  connsel,  tbe  law  does  not  re- 
quire, ootalnly  when  the  defendant  does  not 
call  the  conrt's  attention  to  the  absoioe  of 
his  counsel  and  request  his  presence,  that 
the  counsel  shall  be  present  when  a  verdict 
Is  received  or  the  defendant  sentcsiced.  (Mf- 
fin  v.  State,  90  Ala.  800,  8  South.  670. 

A  parson  who  is  indicted  for  a  felimy  may 
be  extremely  ignorant  of  an  forma  of  crim- 
inal procedure,  and  it  Is  essential  to  the  doe 
and  orderly  adnilnlstrati<n  of  the  law  that, 
when  a  d^endant  In  a  fMtmy  case  onployi 
coonsel  to  aid  him  in  his  trial,  he  shall  have 
his  services  from  the  beginning  of  the  trial 
until  it  is  at  an  aid.  He  ma7  not  know 
that  he  has  the  right  to  the  vesence  of  hla 
counsel  when  the  vwdict  is  recei'ved,  or 
when  sentence  is  passed,  and  a  case  may  oc- 
cur where  a  defendant  may  sufCer,  ttkrongh 
some  mistake  of  a  court  In  the  reeqition  of 
a  verdict,  or  in  pasrins  saitencei  aa  acoonnt 
of  tbe  absence  of  his  counsd,  grave  injos- 
tica 

Sndi  a  sltuatira  la  not  shown  by  this  rec- 
ord. Tbe  court,  through  inadvertence,  re- 
ceived tbe  verdict  and  seutenced  the  dtfend-' 
ant.  In  the  absence  of  his  onmsd,  to  a  period 
of  Biz  years  in  the  penitentiary.  Wben  tbe 
court's  attentbHi  was  caUed  to  its  inadvot- 
ence,  it  Immediately  offered  to  poll  the  Jury, 
which  the  defendants  conned  decUned  to  re- 
quire, and  reduced  the  soitence  ot  the  de- 
fendant from  six  years  to  five  years  In  tbe 
penitentiary. 

There  is  no  raror  shown  by  the  vecmd. 
Oriflln  States  80  Ala.  0Oa  8  Soath.  «Ta 
Tbe  Jndgnmt  of  the  court  below  Is  afllrnud. 

Afllrmed. 
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ASHLBT  V.  STAm 
(Court  of  Appeal!  of  Alabama.  Jan.  80,  1012.) 

1.  Cbiuinal  Law  (J  619*)— Skfabaix  Indict- 
ments—Tbiai^udousitt. 

Defendant  was  indicted  under  five  separate 
indictmentB  for  burglarizing  a»  manj  railroad 
freight  can  in  the  same  train  and  at  the  Bame 
time.  Defendant  wai  arraigned  only  on  one 
of  Um  indictments.  It  was  agreed  in  open 
court  that  the  indictments  might  all  be  tried 
at  the  same  time,  and  that  one  trial  mig^t 
stand  for  all.  The  verdict  was  a  finding  of 
guilty  on  the  indictment  on  which  he  was  actual- 
ly tried,  and  the  Judgment  followed  th^  verdict 
and  pronounced  defendant  gniltr  of  burglary, 
on  which  he  -was  seDtenced.  Beld,  that  defend- 
ant was  not  prejudiced  by  the  existence  of  the 
other  indictments. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1876:  Dec.  Dig.  1  «18  ;*  In- 
dictment and  InfoimatlDii,  Oeat.  Dig.  |  402.] 

2.  CsnoNAL  I*Aw  (I  1055*)— Appeal— Necks- 
BiTT  OT  Exceptions. 

An  objection  to  the  conduct  of  the  aolidtor 
for  the  state  cannot  be  reviewed  on  aiveal,  in 
the  absence  of  an  exception  to  a  ruling  of  the 
court  thereon. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  %%  2666-2667;  Dec  Dig.  I 
1065.*] 

S.  Cbiuinal  Law  (1  649*)— TBUi^—StiSPBif- 
aion'. 

Accused  iras  not  pnjudiced  by  the  court's 
suspensioD  of  the  trial  of  the  case  for  such  a 
length  of  time  aa  was  neceaaary  to  draw  from 
the  jury  box  the  names  of  Bumdent  jurors  to 
complete  a  T«Ure  already  partly  drawn  for  the 
trial  of  another  case. 

[Ed.  Note.— For  oUier  cases  see  Criminal 
Law,  Cent.  Dig.  %%  1512-1B16;  Dec.  Dig.  | 
649.*] 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Jadg& 

John  Aahley  was  convicted  of  bunilary, 
and  be  appeals.  AfQrmed. 

Joseph  Callaway,  for  appellant.  B.  C 
Brickell,  Atty.  Oen.,  and  W.  L.  Martin.  Asst 
Atty.  Oen.,  for  the  State. 

PBLHAM,  J.  [1]  There  were  five  indict- 
ments against  the  defendant,  charging  of- 
fenses growing  oat  of  and  connected  with 
the  burglary  of  railroad  freight  cars  In  the 
same  train,  and,  as  set  out  in  the  bill  of  ex- 
ceptions, "it  appearing  that  said  cars  were 
all  coupled  together  and  standtnf  on  the 
same  track,  and  that  said  oftcsises  were  com- 
mitted at  the  same  time  and  place,  and  that 
tbe  evidence  was  slven  by  the  same  witneea- 
es  In  each  and  every  <^ense  dialed  in 
each  of  aald  sevaral  indictments,  and  tiiat 
said  evidence  was  the  same  In  each  of  aald 
several  IndlctmoitB,''  it  was  agreed  in  open 
court  between  the  aolkdbn',  r^reeenttng  tbe 
state,  and  the  defendant's  eonns^,  repre- 
senting tbe  defendant,  "tbat  aald  indfctmenta 
mlgbt  an  be  tried  at  the  same  time,  and  tbat 
one  trial  might  stand  for  alL"  Tbe  Indict- 
ment on  wbich  tbe  defendant  was  tried 
charged  burglary  of  a  railroad  car,  and 
It  Is  not  shown  wbat  tbe  other  four  lndic^ 
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ments  charged;  but  the  record  shows  the 
arraignment  was  alone  on  the  one  Indictment 
charging  burglary,  and  the  verdict  was  a 
finding  of  guilty  on  that  indictment,  and  tbe 
judgment  of  guilt  followed  the  finding  of  the 
Jury  and  pronounced  tbe  defendant  guilty 
of  the  diarge  of  burglary,  and  sentence  was 
accordingly  imposed.  It  is  Insisted  by  coun- 
sel for  defendant,  In  britf,  that  the  sen- 
tence is  unwarranted  in  law,  because  of  the 
existence  of  the  other  Indictments  charging 
the  same  offense.  No  motion  was  made  In 
arrest  of  judgment,  and  the  consolidated 
trial,  if  such  was  had,  is  shown  to  have  been 
had  by  agreem^t,  and  the  verdict  and  judg- 
ment of  guilty  and  sentence  is  on  but  one 
indlctmrat  charging  burglary,  upon  which 
the  defendant  was  duly  arraigned  and  plead- 
ed not  guilty.  No  error  prejudicial  to  tbe 
defendant  Is  shown  because  of  the  existence 
of  the  other  indictments,  even  If  they  were 
for  the  same  offense  (Ferkliw  v.  State,  66 
Ala.  457);  and  tbat  other  Indictments  bad 
been  returned  is  not  shown  by  the  record 
otherwise  than  in  the  agreement  of  defend- 
ant's counsel  and  tbe  solicitor  set  out  In  the 
bill  of  exertions.  Tbe  verdict  and  Judg- 
ment of  conviction  are  regular,  and  appear 
to  be  based  alone  upon  the  evidence  given 
on  a  trial  had  on  tbe  Indictment  charging 
burglary,  on  wbich  the  defendant  was  duly 
arraigned  and  wtered  a  plea  of  not  guilty. 
The  appeal  Is  prosecuted  from  this  judgment 
finding  the  defendant  guilty  on  tbe  Indict- 
ment upon  wbich  be  was  arraigned,  and 
brings  no  other  case  before  as  on  appeal  for 
review. 

The  bursary  was  proved  and  admitted  on 
the  trial  to  have  occurred  on  May  19,  1911, 
in  Montgomery  county;  the  goods  being  tak- 
oi  from  the  car  during  the  nighttime.  The 
state  introduced  a  witness,  Tom  Moore  by 
name,  who  testified  to  the  defendant's  com- 
mission of  the  offense  Jointly  with  bimself 
and  a  third  party.  This  witness  wan  an  ac- 
complice in  the  crime ;  but  there  was  suffl- 
dait  (Mrroboratti^:  evidence  introduced  by 
the  state  to  sustain  a  conviction  In  tbe  tes- 
timony of  the  witnesses  Tom  Fitssimmons 
and  Jim  Smt^  Malacbl  v.  States  88  Ala. 
134,  8  South.  104;.  Bonner  t.  State,  107  Ala. 
97,  18  South.  226;  Barney  t.  State,  87  Ala. 
80,  6  South.  891. 

[1]  Tbe  obJecUoDB  to  the  condnct  of  tbe 
solicitor  and  objectkma  to  evidence  are  not 
BO  preeented  as  tbat  a  court  of  review  can 
eonslder  the  qnesttons,  as  no  exertion  was 
reserved  to  any  ruling  of  the  trial  court  on 
these  matters. 

[S]  During  tbe  progress  of  the  trial,  and 
while  one  of  tbe  defwdanf  b  witneBses,  Alice 
Abercrombie,  was  being  examined,  tbe  court 
snapoided  the  trial  of  the  ease  to  complete 
tbe  drawing  nl  a  Jury  In  another  case,  in 
which  tbe  Jury  bad  been  preivlouBly  partly 
drawn.  This  suspension  was  objected  to  by 
tbe  defendant,  and  an  exception  reserved  to 
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the  action  of  the  court  In  snspoidbig  the 
trial  to  complete  drawing;  the  Jory  In  an- 
other case,  and  then  resumlnx  the  trial  of  de- 
fttidant'B  case.  The  Jury  In  the  case  on  trial 
was  not  disctaai^ed,  and  there  could  not 
have  been  a  former  jeopardy.  Lyman  t. 
State,  47  Ala.  686;  Adams  t.  State,  116  Ala. 
90,  22  South.  612,  67  Am.  St  Bep.  17.  And 
If  the  d^endant  desired  to  raise  the  question 
of  former  Jeopardy,  he  should  have  done  so 
by  proper  plea.  Lyman  t.  State,  snpra ; 
McCauley  t.  State,  26  Ala.  135. 

It  would  appear,  from  the  statement  set- 
ting out  the  objection  to  the  action  of  the 
preaiding  Judge  on  the  trial,  that  during  the 
progreu  of  the  trial  the  Judge  suspended  the 
proceedings  only  for  such  a  length  of  time 
aa  necessary  to  draw  from  the  Jury  box  the 
names  of  suffident  Jurors  to  complete  a  ve- 
nire already  partly  drawn  for  the  trial  of 
some  otbM  case  pending  in  the  court.  Evi- 
dently this  was  for  the  purpose  of  facilitat- 
ing the  trial  in  another  case  by  giving  the 
clerk  an  oi^rtnnlty  to  prepare  a  list  or 
venire  for  that  case,  and  the  shorlff  time  to 
serve  the  Jnrors  so  drawn,  while  the  case 
then  being  tried  was  in  progress,  so  that  the 
trial  of  such  other  case  could  be  promptly 
bad  wUbout  delay  occasioned  by  waiting  on 
the  performance  of  tbeae  duties  by  the  clerk 
and  sheriff  upon  the  termination  of  the  case 
then  on  trial,  tt  cannot  be  doubted  that  In 
tbe  transaction  of  the  business  of  the  court 
and  the  general  admlnlstratl(Hi  of  Justice 
the  presiding  judge  at  nisi  prlus  may,  dur- 
ing tbe  progress  of  a  case  on  trial,  swpend 
the  proceedings  tanporarlly,  for  the  purpose 
of  expediting  the  orderly  disposition  of  other 
business  of  the  court,  whenever  the  necessi- 
ties require;  and  the  rights  of  the  parties 
whose  case  Is  on  trial  are  not  prejudiced 
thereby.  No  injury  or  prejudice  is  shown 
to  have  resulted  to  the  defendant  on  trial 
by  the  suspension  objected  to;  and  no  er- 
ror was  committed  by  the  trial  judge  in  de- 
laying the  trial  fer  a  new  minutes  that  other 
business  of  the  court  might  be  expedited. 

The  general  charge  requested  by  the  de- 
fendant was  properly  refused.  The  commis- 
sion of  tbe  offense  charged  was  proven,  and 
there  was  positive  evidence  of  defendant's 
guilt  by  an  accomplice  and  sufficient  corrobo- 
rating circumstances  tending  to  connect  de- 
fendant with  the  otteaaa  charged  to  submit 
the  question  of  his  guilt  to  the  Jury. 

No  reversible  error  Is  shown  by  the  rec- 
ord, and  the  case  will  be  affirmed. 

Affirmed. 


OnSRIEN  v.  STATE. 

(Court  of  Appeals  of  Alabama.  Feb.  8. 1912.) 

1.  iKTOXic&TiNa  LiqiiOBs  (I  181*)— Offenses 
—S  All— "Gift." 

There  was  no  illegal  sale  or  giving  away 
of  intodcating  liquor,  unless  the  delivery  of 


ths  liquor  waa  accompanied  by  an  intention  to 
transfer  the  right  of  property  and  possession 
therein  for  or  without  a  consideration  (citing 

4  Words  and  Phraaes,  8092). 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  140,  161;  Dec  Dig.  i 
1S1.*J 

■2.  InrroxiCATTNa  Liquoas  (|  131*)— CTni.aw- 
ruL  DisposmoiT  —  "Othxbwisb  Dispose 

OF." 

In  view  of  Acts  1009  (Sp.  Sess.)  p.  91, 

5  31,  providing  that  tbe  term  "otiierwise  dis- 
pose of"  following  the  words  "sold,  offered  for 
sale,"  etc.,  when  used  In  any  indictment  shall 
include  a  barter,  exchange,  giving  away,  fur- 
nishiDg,*or  other  manner  of  disposition,  the 
delivery  of  a  bottle  of  whisky  by  accused  to 
an  acquaintance  to  keep  for  him,  while  accus- 
ed went  before  the  grand  jury  to  testify,  would 
not  support  an  indictment  charging  that  he  sold 
or  "otherwise  disposed  of*  Intoxicants  con- 
trary to  law.  In  absence  of  a  showing  that  be 
intdided  or  consented  that  such  aequaintsnce 
could  use  some  part  of  the  liquor. 

[Ed.  Kote^For  otber  cases,  se«  Into:dcatin)c 
Liquors,  Cent  Dig.  H  140,  161;  Dec.  Dig.  | 
131.  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6105-5113.] 

Appeal  from  Law  imd  Equity  Court,  Walk* 
er  Clounty ;  T.  L.  Sowell,  Judge. 

Bill  O'Brien  waa  convicted  of  onlawfnlly 
disposing  of  intoxicating  liquors,  and  he  ap- 
peals. Reversed  and  remanded. . 

Lacy  &  Lacy,  for  appellant  R.  C  Brld^- 
ell,  Atty.  Gsa.,  and  W.  L.  Mardn,  AssL  Att}-. 
Gen.,  for  the  Stateu 

WALKER,  P.  J.  On  the  trial  of  the  de- 
fendant by  the  court  sitting  without  a  Jury, 
he  waa  convicted  under  the  first  count  of  the 
Indictment,  which  charged  that  be  "sold,  of- 
fered for  sale,  kept  for  sale,  or  otherwii« 
disposed  of,  spirituous,  vlnona,  or  malt  liq- 
uors, contrary  to  law."  The  evidence  against 
him  was  to  the  effect  that  the  witness  for 
tbe  Btate.  one  Cross,  an  acquaintance  of  tbe 
defendant  who  lived  at  Corona,  where  tbe 
defendant  also  lived,  and  the  defendant  cas- 
ually met  at  the  railroad  depot  at  Jasper, 
and  went  up  Into  the  town  together:  "that 
after  getting  up  to  town  defendant  told  him 
[the  witness]  that  he  had  to  go  before  the 
grand  Jury,  which  was  In  session  at  that 
time,  and  told  witness  that  he  bad  a  pint  of 
whisky,  and  that  he  wanted  the  witness  to 
keep  the  whisky  for  him  while  he  went  be- 
fore the  grand  jury;  that  the  defendant  hand- 
ed the  whisky  to  witness,  and  then  went  be- 
fore the  grand  Jury, 'or  went  to  tbe  court- 
bouse;  that  witness  drank  some  of  tbe  whis- 
ky which  defendant  had  given  him,  and  nev- 
er returned  the  same  to  the  defendant:* 
that  witness  did  not  pay  the  defendant  for 
the  whisky,  nor  did  the  defendant  offer  to 
sell  the  whisky  to  the  witness,  or  ever  ask 
him  to  pay  for  it;  that  the  defradant.  at 
the  time  the  whisky  was  handed  to  the  wit- 
ness, did  not  tell  tbe  witness  to  take  a  drink 
or  that  he  could  have  a  drink  of  the  whisky, 
and  the  witness  did  not  use  any  of  tbt 
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wblal^  In  the  presence  of  the  de/eadant. 
It  farther  appeared  that  after  Cnwa  and  the 
deftendant  separated  the  former  got  dmnk, 
was  arrested  and  put  In  Jail,  and  carried 
t>efoK  the  grand  Jury  the  next  day. 

[1,  >]  Tt  l8  idaln  that  the  evidence  did  not 
show  either  a  sale,  a  keeping  for  sale,  or  a 
gift  of  the  whlaky  by  the  defendant.  There 
was  no  eridence  toidlng  to  show  that  the  de- 
liver; of  the  whisky  was  accompanied  by 
an  intention,  on  his  part,  to  transfer  to 
Cross  the  right  of  property  and  possession 
In  the  whisky,  or  any  part  of  It,  for  a  con- 
Bidemtion,  or  without  a  consideration.  Cok- 
er  r.  6tat^  91  Ala.  92,  8  South.  874;  4  Words 
and  Phrases,  3092.  It  is  eaaally  plain  that 
the  defendant  did  not  "otherwise  dispose  of" 
the  whldcy,  within  the  meaning  of  that  part 
of  the  charge  against  him,  unless  those 
words,  in  the  connection  in  whldi  they  are 
found,  have  been  given  by  statute  such  an , 
Import  as  to  make  them  cover  a  mere  deliv- 
ery of  a  prohibited  liquor  to  anoUier,  un- 
accompanied by  any  Intention  on  tbe  part  of 
the  person  so  parting  with  its  possession 
that  the  pereon  to  whom  the  delivery  is 
made,  or  any  oaSa  else  other  than  the  own- 
er, may  consume  or  use  the  whole  or  any 
part  of  it  Construction  has  been  given  to 
those  words  as  used  in  statutes  rendering  It 
unlawful  "to  sell,  give  away,  or  otherwise 
dispose  of  spirituous,  vinous  or  malt  liquors." 
Amos  V.  State,  78  Ala.  4^;  B^nolds  v. 
State,  73  Ala.  8;  Morris  v.  Town  of  Oakman, 
138  Ala.  411,  3S  Southt  450.  In  tbe  opinion 
ddivered  in  the  case  of  Amos  t.  Btatet  su- 
IHO,  the  court,  after  referring  to  the  rule 
which  requires  that  the  meaning  of  a  word 
need  In  a  statute  must  be  construed  in  con- 
nection with  the  words  with  which  it  Is  as- 
sociated, and  that  words  of  g«ieral  import 
in  a  statute  are  limited  in  their  meaning  by 
words  of  restricted  Import  which  they  im- 
mediately follow,  unless  tli«e  is  a  clear  man^ 
uestatlon  of  a  differoit  l^slatlve  intent, 
■aid:  "It  would  be  a  d^iartore  from  the 
rule,  not  necessary  to  give  effect  to  the  leg- 
islative inteat,  and  not  within  it,  to  give  the 
gmera]  words  'or  otherwise  dispose  oT  a 
meaning  so  loose  and  ^pensive  as  to  include 
within  than  any  act  not  akin  to  a  sale  or  a 
gift,  not  intend  as,  and  not  having  In  it 
any  of  the  properties  of,  a  parting  of  the 
property  by  one  person  to  another.  A  com- 
mon carrier,  transporting  the  enumerated 
liquors  to  the  designated  locality,  and  there 
delivering  them  to  the  consignee,  or  to  the 
true  owDSTt  It  may  be  said,  in  a  large  or 
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loose  sense,  disposes  of  them.  A  warehotue- 
man,  with  whom  th^  were  stored,  delivering 
them  on  demand,  could  also  be  said  to  dis- 
pose of  them,  and  a  destruction  of  them  in- 
tentionally could  be  denominated  a  disposi- 
tion; and  yet  these  acts  are  not  within  the 
proper  significance  of  the  general  words,  nor 
are  they  within  the  objects  and  puxposes  of 
the  statute."  So  much  as  to  the  import  of 
the  words  in  question,  when  used  in  the  con- 
nection in  whldi  Uiey  are  found  in  the  charge 
made  against  the  defendant,  in  the  absence 
of  a  clear  manifestation  of  a  legislative  pur- 
pose that  their  meaning  is  not  to  be  limited 
by  words  of  more  restricted  t  Inqwrt  with 
whldi  they  are  found  associated. 

But  there  is  a  legislative  expression  as  to 
the  meaning  to  be  given  to  those  words  as 
th^  were  used  in  the  indictment  In  this 
case.  "The  term  ^otherwise  dispose  <^  fbl- 
lowing  the  words  sold,  ottered  for  sale,  kept 
for  sale,  when  employed  in  any  warrant, 
process,  affidavit.  Indictment,  information,  or 
complaint,  *  *  •  shall  Include  and  be 
deemed  to  Include  barter,  exdiange,  giving 
away,  furnishing,  or  any  manner  of  dispo- 
sition by  which  mid  liquors  and  beverages 
may  pass  unlawfully  from  one  person  to  an- 
other." Acts  Special  Session  1909,  pp.  63, 91, 
I  31.  There  is  nothing  in  this  provision  to 
indicate  a  purpose  to  give  to  the  words  un- 
der consideration,  when  used  as  th^  were 
used  in  the  indictment  In  this  cas^  "a  mean- 
ing so  loose  and  expansive  as  to  include 
within  them  any  act  not  akin  to  a  sale  or  a 
gift,  not  Intended  as,  and  not  having  In  it  any 
of  the  properties  of,  a  parUng  of  the  proper^ 
ty  by  one  person  to  another."  The  statute 
does  not  undertake  to  give  to  such  a  use  of 
the  words  in  question  the  ^ect  of  describ* 
Ing  or  embracing  a  mere  dtilvery  of  prohib- 
ited liquor  by  one  person  to  another  for  no 
other  purpose  than  its  safe-keeping  for  the 
benefit  of  the  person  so  temporarily  parting 
with  the  possession  of  it  The  dtilvrary  of 
the  bottle  of  whisky  by  the  d^endant  to  an 
acquaintance,  to  keep  for  him  while  he  went 
before  the  grand  Jury,  thwe  being  nothing 
in  the  evidence  to  support  an  inference  that 
the  d^tedant  intended  or  consented  that  the 
person  to  whom  it  was  handed  was  to  be  at 
liberty  to  use  or  oonsume  any  part  of  it, 
was  not  embraced  in  the  chaii^e  made  by  the 
Indictment  From  the  conclusion  that  tbe 
conviction  was  not  warraoted  by  the  evl. 
dence,  It  follows  that  the  Judgment  a^>eale<l 
from  must  be  reversed. 

Reversed  and  remanded. 
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WILLIAMS  T.  STATE. 
(Court  of  Appeal!  of  Alabama.  JaiL  80,  1912.) 

1.  CORVxcra  (i  0*)— OonviGT  LaBO>— Riobtb 

■  or  BiBBB. 

Under  «  eontraet  pnmiant  to  itatoto  by 

a  convict  with  a  surety  who  confeaaed  judg- 
ment for  a  fine  and  costs  assessed  against  the 
coDTict,  the  auretj  as  hirer  only  acquired  the 
•tate'a  right  to  compel  aatisfaetios  ot  the  fine 
and  coata  the  luToluntary  serrttnde  of  the 
convict. 

[Ed.  Note. — For  other  cases,  see  Convicts, 
Cent  Dig.  S}  17,  18;  Dec  Dig.  |  0.*] 

2.  Convicts  (S  9*)— Bbeach  or  Gonviot  La- 
bob  ConTBACT— Oftbhse. 

An  agreement  between  a  convict  and  a 
surety,  confessing  Judgment  for  fine  and  eosta 
afcainst  the  con^ct,  by  which  the  surety  as 
hirer  released  the  convict  from  further  serv- 
ice in  consideration  of  a  stipulated  sum,  did 
not  constitute  a  failure  or  refusal  by  the  con- 
vict to  continae  in  the  service  so  as  to  make 
him  ponisbable  under  Code  1907,  {  6846,  for 
failure  to  perform  the  labor  contract 

iSid.  Note.—For  other  cases,  see  Convicts, 
Cent  Dig.  M  17,  18;   Dec.  Dig.  1  9.«] 

3.  CoHVicrs    (I    9*)— LaBOB   Contbaci  — 
Bbe&ch— OrrEHaa. 

A  convict's  cessation  from  labor  under  a 
convict  labor  contract  because  of  his  lawful 
arrest  under  a  criminal  charge  while  perform- 
ing the  service,  and  his  inability  to  secure  his 
releaae  by  giving  bond,  did  not  constitute  a 
failure  to  perform  his  contract  for  aervice  with 
the  sure^  confessing  judgment  for  him,  so 
as  to  make  him  punishable  for  breach  thereof 
under  Code  1907,  {  6846. 

[Ed.  Note.— For  other  cases,  see  Convicta, 
Cent.  Dig.  11  17,  18;  Dec  Dig.  f  9.»1 

4.  CsnnNAL  Law  (j  308*)— PBisniiPriONs. 

One  is  presumed  to  be  Innocent  of  a  crim- 
inal offense  until  guilt  la  legally  proved. 

[Ed.  r^ote. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  731;  Dec  iMg.  |  808.*] 

Appeal  from  Law  Court,  FU»  Couatr ;  T. 
L.  Bomm,  Judge. 

Garfldd  WllUamB  was  couTlcted  of  refus- 
ing to  perform  a  conTlct  labw  contract  with 
a  surety  who  oonfeesed  Judgment  for  a  flue 
ag^nst  accused  on  Us  convietlon  tot  a  mis- 
demeanor ctrntrary  to  statute,  and  he  ap- 
peals.   Beversed  and  remanded. 

E.  R.  Brannen,  for  a|^»^ant  B.  O.  Brlck- 
ell,  Atty.  Gen.,  and  W.  L  Martin,  Aast  Atty. 
Gen.,  for  the  State. 

WALKER,  P.  J.  The  appellant  (the  de- 
fendant below)  was  convicted  of  the  offense 
provided  for  by  section  6846  of  the  Code  of 
falling  or  refusing  without  sufficient  excuse 
to  perform  a  contract  with  a  snrety  who 
confused  judgment  for  the  fine  and  costs 
assessed  against  the  principal  on  his  con- 
Tlction  of  a  misdemeanor. 

[11  By  the  contract  entered  into  In  such 
an  event,  "the  hirer  becomes  the  transferee 
only  of  the  right  of  the  state  to  compel  the 
satisfaction  of  such  fine  and  costs,  and  noth- 
ing more,  by  exactlug  the  involuntary  servi- 
tude of  the  convict,  who  himself  contracts  to 
change  masters  for  this  purpose."  Smith  r. 
State,  82  Ala.  40.  2  South.  629 ;  Simmons  v. 


State,  139  Ala.  149,  36  South.  728.  There 
was  no  evidence  tending  to  show  that  the 
d^endant  in  this  case,  before  his  arrest  on 
another  criminal  charge  under  which  he 
was  held  In  custody  at  the  time  of  the  In- 
Btltntton  ot  the  present  prosecntlon,  bad  in 
any  way  failed  or  refused  to  perform  the 
service  which  in  the  contract  with  his  surety 
he  promised  or  agreed  to  perform.  So  far 
as  the  evidence  shows,  the  defendant  per- 
formed all  the  duties  required  of  him  as  a 
farm  or  dairy  hand  from  the  time  he  entered 
into  the  contract  up  to  and  Including  the 
morning  of  the  10th  day  of  S^tember.  1910. 
which  was  a  Sunday.  During  the  interval 
on  that  day  between  the  completion  of  his 
morning's  work  and  the  time  in  the  aft«-- 
noon  when  he  would  be  required  to  perform 
any  further  service,  he  was  arrested  under 
another  criminal  charge,  and  was  still  In 
jail,  detained  there  under  that  charge,  when 
the  presmt  prosecution  was  instituted  on 
the  following  morning. 

What  occurred  between  the  defendant  and 
his  hirer  during  the  interval  of  leisure  which 
was  allowed  the  former  on  Sunday,  and 
b^ore  his  arrest  that  day,  did  not  consti- 
tute evidence  of  his  failure  or  refusal  to 
perform  the  service  for  which  be  bad  con- 
tracted. The  hirer,  J.  6.  King,  having  testi- 
fied in  reference  to  a  disturbance  which  oc- 
curred between  the  defendant  and  his  wife, 
both  of  whom  lived  on  King's  place^  testi- 
fied further,  as  stated  In  the  bill  of  excep- 
tions, that  the  defendant  "about  2:30  o'clocn 
called  him  (J.  O.  King,  the  vritnees)  up  over 
the  'phone,  and  told  him  that  be  would  hare 
to  quit  woiiElng  for  him;  that  he  coald  not 
stand  the  way  things  were  going  on,  and 
asked  him  (J.  G.  King)  If  It  would  be  all 
right  for  him  (defendant)  to  pay  him  (J.  G. 
King)  the  balance  due  him  and  quit;  that 
he  (J.  a.  Khig)  told  the  defendant  that  it 
would  be  all  right  for  him  to  quit  If  he 
would  get  up  the  money  and  pay  him  (J.  G. 
King)  the  balance  due  him,"  wbidi  balance-, 
as  stated  by  the  witness,  was  for  23  days' 
labor  at  the  rate  of  $8  per  month. 

[2]  This  shows  an  agreement  between  the 
hirer  and  the  convict  that  the  latter  would 
be  released  from  further  service  In  consldtf- 
ation  of  the  payment  of  a  stipulated  sum 
to  the  former.  Certainly  the  making  of  this 
contract  did  not  constitute  a  failure  or  re- 
fusal by  the  defendant  to  continue  In  the 
stipulated  service,  from  the  performance  of 
which  the  hirer,  by  that  contract,  agreed 
to  release  him.  And  the  defendant  was  ar- 
rested before  there  was  any  breach  of  duty 
on  his  part  by  his  failure  either  to  pay  the 
stipulated  amount  or  to  resume  work  for 
the  hirer  when  further  work  was  due  to 
be  performed.  So  it  is  plain  that,  up  to  the 
time  of  his  arrest,  the  defendant  was  not 
chargeable  with  any  failure  or  refusal  to 
perform  the  service  which  he  had  promised 
or  agreed  to  perform. 
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[S]  The  arrest  of  ttae  defendant  legally  pnt 
in  abeyance  bis  power  or  right  to  continue  In 
the  service  of  his  surety.  The  lav  not 
to  be  charged  with  the  Inconaistauy  of  say- 
ing that  a  person  who  la  l^Uy  detained  in 
Jail  Is  required  at  the  same  time  to  be  at 
work  at  another  place.  So  long  as  the  de- 
fendant was  detained  in  the  custody  of  the 
law  under  the  new  criminal  chaige  brought 
against  him,  there  was  a  suspension  of  the 
right  of  his  hirer  to  exact  the  involuntary 
servitude  provided  for  by  the  contract  enter- 
ed into  on  the  confession  of  judgment  for 
the  fine  and  costs  assessed  on  the  previous 
conviction.  During  that  time  the  law  did 
not  nwke  it  a  crime  for  htm  to  fall  or 
refuse  to  do  something  whidi  it  did  not 
permit  him  to  do.  The  mere  tnet  of  the  de- 
fendant's arrest  and  detentlm  Is  not  evi- 
dence of  his  guilt  of  the  charge  on  which  he 
was  arrested. 

[4]  He  Is  presumed  to  be  innocent  of  the 
offense  charged  against  him  until  his  gnllt 
has  betti  legally  proved.  Nor  can  It  be  im- 
puted to  the  defendant  as  a  fault  that  he  did 
not  furnish  ball  and  secure  his  release  from 
custody  so  as  to  raable  him  to  take  up  his 
duties  to  Us  hirer  at  the  appointed  tlm& 
Inablltty  to  furnish  baU  freqnently  Is  due 
to  the  povi0rt7  of  the  defendant  and  his 
friends.  In  short,  while  the  defendant  was 
detained  under  a  lawful  arrest,  he  was  not 
chargeaJble  with  fault  for  faUhv  to  contin- 
ue in  the  service  of  his  hirer.  There  can  bo 
no  questton  of  the  anflOciency  of  one's  ocnse 
for  falling  to  be  in  poson  at  one  place  at  a 
giv«i  time  when  at  that  v^  time  the  law 
requires  him  to  be  in  its  custody  at  another 
place.  While  the  defendant  was  under  ar- 
rest, he  cannot  be  said  to  have  failed  or  re- 
fused without  good  and  snfQdent  excuse  to 
perform  the  service  which  he  promised  or 
agreed  to  perform  for  his  hirer,  within  the 
meaning  of  the  statute  (Code,  I  6846)  making 
It  a  crime  for  him  so  to  fail  or  refuse. 

There  was  no  evidence  other  than  that 
above  commented  on  tending  to  show  that 
the  appellant  was  guilty  of  the  charge  made 
against  him.  What  has  been  said  indicates 
the  grounds  of  the  court's  conclusion  that 
that  evidence  was  l^ally  insufflcient  to 
support  the  charge.  It  follows  that  the  de- 
fendant was  mtitled  to  the  general  affirma- 
tive charge  requested  in  his  behalf. 

Beversed  and  remanded. 


TONES  V.  STATB. 

(Court  of  Appeals  of  Alabama.  Jan.  SO,  1912.) 

Fxms  <|  16*)— Staib  Laws— Misdbubahob— 
ScwiTWon. 

Where  accused  pleaded  guilty  to  assault 
and  batteiy,  and  diere  was  no  suggestion  that 


the  proaecatlon  was  for  violation  of  a  munici- 
pal ordinance,  the  charge  imported  an  offense 
against  the  criminal  law  of  the  state,  under 
which  accused  could  be  punished  only  by  a  fine 
or  imprisonment  in  the  county  jail  or  sentence 
to  hard  labor  for  the  county  for  not  more  than 
six  months,  as  provided  by  Code.  |  6306,  and 
it  was  therefore  error  for  the  court  to  sen- 
tence him  to  hard  labor  for  the  mayor  and 
coundlmen  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Vines,  Cent 
Diie.  I  17;  Decw  Dig.  |  lA.*] 

Appeal  from  taw  Court,  Pike  County;  T. 
L.  Bomm,  Judge. 

Petltlmi  for  writ  of  habeas  corpus  by  Ike. 
Jones.  From  a  Judgment  dismissing,  the 
writ,  the  petitl<mer  ajq^eala.  Beversed  and 
rendered. 

D.  A.  Baker,  for  appellant  B.  C.  Brick- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

WALKER,  P.  J.  It  appears  from  the  pe- 
tition for  the  writ  of  habeas  corpus,  the 
return  to  the  writ,  and  the  evidence  offered 
on  the  hearing  that  the  petitioner  was  de- 
tained by  the  superintendent  of  streets  for 
the  city  of  Troy  under  a  sent^oe  "to  hard 
labor  for  the  mayor  and  councilmen  of  Troy 
200  days  to  pay  fine,  8  days  to  pay  costs," 
imposed  by  the  mayor  of  Troy  on  petitioner's 
failure  to  pay  or  confess  Judgment  for  the 
fine  and  costs  assessed  against  him  on  his 
plea  of  guilty  to  a  charge  at  assault  and 
battery. 

The  charge  imported  an  offense  against  the 
criminal  law  of  the  state,  as  the  petition  al- 
lied it  to  be ;  there  being  no  suggestion  that 
the  prosecution  was  for  a  violation  of  a  mu- 
nicipal ordinance.  "When  a  person  has  been 
tried  and  convicted  of  any  offraise  which 
is  a  misdemeanor  under  the  state  laws,  by 
a  municipal  officer  empowered  by  law  to  try 
such  offenses,  he  must  be  punished  as  provid- 
ed by  law."  Thla  means  that  he  shall  be  pun- 
ished as  provided  by  the  laws  of  the  state. 
Culpepper  v.  Adams,  1  Ala.  App.  536, 
South.  326.  Under  the  state  law  a  person 
convicted  of  an  assault  and  battery  must 
"be  fined  not  more  than  five  hundred  dollars, 
and  may  also  be  imprisoned  In  the  county 
Jail,  or  sentenced  to  hard  labor  for  the  coun- 
ty, for  not  more  than  six  months."  Code,  | 
6306.  On  a  conviction  on  such  a  diarge, 
there  fs  no  authority  of  law  for  sentencing 
the  defendant  to  hard  labor  for  a  munici- 
pality. 

It  appearing  that  the  Judgment  under 
which  the  petitioner  was  held  Is  not  within 
the  power  or  Jurisdiction  of  the  mayor  to 
impose  on  a  conviction  under  such  a  charge 
and  is  therefore  void,  the  order  or  Judgmrat 
appealed  from  is  reversed,  and  a  Ju<^;ment 
discharging  the  appellant  from  custody  will 
here  be  rradered. 

Reversed  and  rendered. 
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LEE  V.  STATE. 

CCouTt  of  Appeals  of  Alabama.   Feb.  1,  1012.) 

Mabikb  and  Sebvant  (I  345*)  —  iKTEatriB- 
ENCK  BT  Thud  Fbbson— Gbiuinai.  Pbosi- 

OUnOH— InDICIMEIIT. 

An  affidaTit  in  a  prosecntion.  under  Code 
1907,  I  6850,  which  makes  it  an  offense  to  in- 
terfere with  or  entice  away  any  servant  or 
laborer,  etc..  who  has  "contracted  in  writing 
to  serve  anch  other  person  for  any  given  time 
not  to  exceed  one  year,"  which  aven  the  en- 
ticing away  of  a  servant  or  laborer  who  had 
"contracted  in  writing  to  serve  affiant  a  given 
number  of  dajra,  weeks,  months,  or  for  one 
rear,"  is  Insufficient  to  anitain  a  conviction,  as 
failing  to  show  that  the  contract  vaa  for  a 
term  not  exceeding  one  year. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1280;  Dec  Dig.  1  345.«] 

Appeal  from  Coffee  County  Court;  J.  M. 
Ham,  Jndge. 

George  Lee  was  convicted  of  a  misdemean- 
or, and  he  appeals.  Reversed  and  rem&Dded. 

The  aflSdavlt  was  as  follows:  "Before  me, 
B.  A.  King,  derk  of  the  county  court  In  and 
for  Bald  county,  personally  appeared  J.  D. 
Blue,  who,  being  duly  Bwom,  says  on  oath 
that  he  had  probable  cause  for  bellevlDg  and 
does  believe  that  within  twelve  months  be- 
fore the  malting  of  this  affidavit,  in  this 
county,  George  Lee  knowingly  interfered 
with,  hired,  enticed  away,  or  Induced  Lewis 
Brown,  a  laborer  or  servant  who  had  stipu- 
lated or  contracted  In  writing  to  serve  affi- 
ant a  given  number  of  days,  weeks,  months, 
or  for  one  year,  before  the  expiration  of  the 
term  stipulated  or  contracted  for,  such  con- 
tract being  iu  force  and  binding  upon  the 
parties  thereto,  without  the  consent  of  af- 
fiant, to  whom  such  service  was  due,  given 
in  writing  or  in  the  presence  of  some  credi- 
ble person,  against  the  peace  and  dignity," 
etc.  The  demurrer  was  that  the  complaint 
did  not  allege  that  the  said  Lewis  Brown  had 
contracted  In  writing  to  serve  J.  D.  Blue 
for  a  given  time,  not  to  exceed  one  year,  as 
required  by  law. 

X  A.  Camley,  for  appellant  B.  C.  Brick- 
ell,  Atty.  Oen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

WALKER,  P.  J.  To  constitute  the  offense 
provided  for  by  the  statute  (Code  1007,  | 
6850)' against  enticing  away  servants,  rent- 
ers, or  laborers  under  a  written  contract, 
etc.,  the  person  knowingly  interfered  with, 
hired,  employed,  enticed  away,  or  induced  to 
leave  the  service  of  another  before  the  ex- 
piration of  his  time  contracted  for.  or  upon 
whom  an  attempt  is  made  to  do  either  of 
these  things,  must  have  "contracted  in  writ- 
ing to  serve  such  other  person  for  any  given 
time,  not  to  exceed  one  year."  The  affidavit 


in  the  present  case,  on  which  the  appellant 
was  convicted,  In  averring  that  the  laborer 
or  servant  charged  to  have  been  Interfered 
with  before  the  expiration  of  his  term  of 
service  had  "stlpolated  or  contracted  in  writ- 
ing to  serve  affiant  a  gtvea.  nomber  of  days, 
weeks,  months,  or  for  me  year,"  failed  to 
show  that  the  term  of  service  contracted  for 
was  not  to  exceed  one  year.  The  contract 
mentioned  may  as  well  have  been  one  for  24 
months'  service  as  one  for  a  term  of  serv- 
ice not  to  exceed  one  year.  The  affidavit  did 
not  show  the  commlwlon  by  tbe  defendant 
of  a  criminal  offense,  and  was  Inroffidgtt  to 
support  a  conviction. 
Reversed  and  remanded. 


MARTIN  V.  STATE. 

(Court  of  Appeals  of  Alabama.  Feb.  8,  1912.) 

CaniiNAL  Law  (|  788*)— iHSTKUcnOH— Rea- 
sonable Doubt. 

Where,  though  the  conrt  properly  gave 
the  general  affirmative  charge  in  favor  of  the 
state,  there  was  still  a  gnestioa  for  the  jury 
as  to  whether  the  evidence  showed  beyond  a 
reasonable  doobt  that  defendant  was  guilty,  lie 
was  entitled  to  a  requested  charge  on  reason- 
able doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  184&-1849, 1904r-1922,  lOOO. 
1907;  Dec  Dig.  |  789.»1 

Appeal  from  Circuit  Court*  Landndale 
County ;  0.  P.  Almon,  Judge. 

Rube  Martin  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Re- 
versed and  remanded. 

The  ft>llowlng  is  charge  6 :  **!  dliacfetfoa, 
gentlemen  of  the  Jury,  if  upbn  fmwtderlng 
all  the  evidence  yon  have  a  reasonable  doubt 
of  d^endant's  guilt,  arising  out  ot  any  part 
of  the  eTldmoe,  it  la  your  duty  to  find  him 
not  guilty." 

A.  E.  Walker  and  Almon  &  Andrews,  for 
appellant  R.  O.  Brickell,  Atty.  Gen.,  and 
W.  I*  Harttn,  Aast  Atty.  Oen.,  for  the  State. 

WALKER,  P.  J.  Though  the  court  proper- 
ly gave  the  general  affirmative  charge  in 
favor  of  the  state,  still  it  was  a  question  for 
the  Jury  whether  the  evldoice  showed  be- 
yond a  reasonable  doubt  that  the  defendant 
was  guilty,  and  he  was  entitled  to  hare  the 
court  to  ^ve  proper  requested  instructions 
bearing  upon  this  question.  The  court  was 
in  error  in  refusing  to  give  written  cbaige 
S,  requested  by  the  defendant.  Griffin  v. 
State,  160  Ala.  49.  43  South.  107. 

It  is  not  deemed  necessary  to  a  propw  dls- 
posltlott  of  the  case  on  another  trial  to  pass 
upon  other  rulings  presented  for  revlevr. 

Reversed  and  remanded. 


•For  otiwr  eases  bm  same  toplo  and  aeeUoa  NUMBER  la  Deo.  Dig.  ft  Am.  Die  Kay  NOw  Swtas  *  B«p*r  tadmm 
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FHILEIFS  ▼.  STATB. 
(Coart  of  Appeals  of  Almbama.  Jul  90, 1912:) 

1.  CBiiaNAL  Law  (|  1163*)— Review— Pbb- 
suupnoN  AS  TO  BFncT  or  Ebbob. 

Although  the  erroneous  admissioa  or^re- 

Jection  of  evidence  may  sometiineB  be  barm- 
esB,  it  is  ordinarily  reversiUe  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3090-3098;  Dec.  Dig.  I 
1163.*] 

2.  Cbimiitax  Law  ({  54*)-Homicidb  (|  203*) 
— Evidence— Dying  Declabationb. 

On  a  trial  for  manslaughter,  declaraUons 
of  deceased,  made  after  the  iidary,  bat  sev- 
eral  days  before  he  first  stated  that  he  believed 
be  was  going  to  die,  which  were  not  made  In 
the  presence  of  accused,  and  did  not  rebut  any 
evidence  introduced  by  accused,  were  hearsay 
and  inadmissible;  they  not  being  dying  decla- 
rations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IMx.  1  86;  Dec  Dig.  1  64;*  Hom- 
icide, Cent  Dig;  |i  430-437;  Dec.  Dig.  1 
203.^] 

Appeal  from  CUrcnlt  Court*  Honston  Ooim* 
ty:  H.  A.  Peazce,  Judge. 

WUllam  PbllllpB  was  conTlcted  of  man- 
slaughter, and  be  appeals.  Reversed  and 
remanded. 

Espy  &  Farmer,  for  appellant  R.  C. 
BrlckeU,  Atty.  Qen.,  and  W.  L.  Martin,  Asst 
Atty.  Qea.,  for  the  State. 

DE  GRAFFENRIED,  J.  It  U  a  weU-rec- 
ognized  rule  of  law  that  hearsay  testimony 
is,  except  In  certain  well-recognized  excep- 
tions to  the  rule,  Illegal  and  inadmissible. 
The  reasons  for  the  exclusion  of  hearsay 
testimony  are  also  well  Imown,  and  we  will 
not  undertake  to  set  them  out  As  Jurors 
are,  under  our  system  of  Jurisprudence,  the 
sole  triers  of  the  facts.  It  is  essential  to  the 
due  administration  of  the  law  that  in  each 
case,  they  shall  have  before  them  all  of  the 
legal  testimony  which  is  offered  as  evidence 
in  the  cause,  and  only  such  evidoice. 

[1]  While,  in  en»ptional  cases,  an  appel- 
late court  is  sometimes  able  to  say  that  the 
admission  by  a  trial  Judge  of  illegal  testi- 
mony, or  the  refusal  by  him  to  admit  legal 
testlmonyt  was,  under  the  facte  disclosed  on 
the  trial,  harmless,  such  Instances  are  not 
nanaL  Ordinarily  erroneous  mUnga  of  a 
trial  court  ta  the  admission  or  In  the  rejec- 


tion of  evldmce,  if  properly  reserved  for 
the  consideration  of  an  appellate  court  by 
the  party  aggrieved,  will  work  a  reversal  of 
the  Judgment  of  the  trial  court  The  reason 
is  that  an  appellate  court  cannot  say,  ordi- 
narily, what  effect  sudi  erroneous  ruling  had 
upon  the  verdict  of  the  jury.  Frierson  v. 
Frlersoo,  21  Ala.  549;  Lawson  v.  O'Rear,  7 
Ala.  784 ;  Mobley's  Case,  21  Ala.  277;  Thom- 
as V.  De  Graffenreld,  27  Ala.  651;  1  May- 
field's  Dig.,  p.  129,  S  20. 

[2]  In  the  present  case  the  defendant  cut 
the  deceased  with  a  knife,  and  about  a  week 
after  receiving  the  wound  the  deceased  came 
to  his  death  from  the  wound  so  infiicted  It 
does  not  appear  from  the  record  that  the 
deceased  was  aware  of  his  dangerous  condi- 
tion until  four  or  five  days  after  the  diffi- 
culty, at  which  time  he  stated  to  his  at- 
tendants that  he  was  going  to  die.  On  the 
day  after  the  difficulty,  about  three  or  four 
days  before  the  day  on  which  the  deceased 
announced  to  his  attendants  that  he  believed 
that  he  was  going  to  die,  Lewis  Granger,  a 
neighbor,  called  upon  the  deceased,  and,  ac- 
cording to  the  evidence  of  the  widow  of 
the  deceased,  had  a  conversation  with  de- 
ceased in  her  presence.  On  the  trial  of  de- 
fendant for  manslaughter  In  the  first  degrde, 
the  court,  against  the  objection  of  the  de- 
fendant, permitted  the  widow  of  the  deceas- 
ed to  detail  that  conversation  between  Gran- 
ger and  deceased  to  the  Jury.  The  defend- 
ant was  not  present,  the  statements  of  the 
deceased  were  not  admissible  as  dying  dec- 
larations, and  the  stat^ents  of  Granger 
were  not  under  oath.  The  entire  conversation 
was  mere  hearsay,  was  not  in  rebuttal  of  any 
evidence  which  the  court  had  allowed  to  re- 
main before  the  Jury  as  evidence  for  the  de^ 
fendant,  and  was  altogether  inadmissible. 
We  are  not  able  to  affirm  that  the  admission 
of  this  evidence  was  not  prejudicial  to  the 
defendant,  and  that  Its  introduction  was 
harmless  error. 

There  are  certain  other  objections  to  the 
rulings  of  the  trial  court  on  the  evidence; 
but  they  may  not  arise  on  the  next  trial  of 
this  case,  and  we  will  not  consider  them. 

For  the  error  pointed  out,  the  Judgmrat  of 
the  court  below  la  reversed,  and  the  cause 
remanded. 

Reversed  and  ronanded. 


•Vor  other  eases  see  same  tople  and  seoUoD  NVHBSR  la  Deo-  Dig.  *Am.  ZMg.  Key  No.  Scries  *  Rsp'r  iadeiM 
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DAVIE  T.  ROLAND. 
(Court  of  Appeals  of  Alabama.   Feb.  6,  1012.) 

1.  Evidence  ({  864*)  —  DoonxEHTABT  Bvi- 

DKNCB— AUTUERTIOATIOll  —  BOOX8    OT  AO- 

COnNT. 

Where  it  appeared  that  plaintiff  did  not 
personallr  sell  to  defendant  all  the  items 
charged  on  his  account  book,  and  did  not  him- 
self make  all  the  entries  therein,  but  that 
some  ivere  made  by  his  wife,  as  to  the  correct- 
ness of  which  he  did  not  claim  to  have  had  per- 
■onftl  knowledge,  either  at  the  time  the  sales 
were  made  or  when  the  items  were  charged, 
the  book  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  H  1432-1483;  Dec  Dig.  |  354.*] 

2.  EVIDBNCB    (I  354*)  —  DOODHINTAn  BVI- 

oEncB—ADTHXHTzcAnoN  — Books  or  Ac- 
coniTT— Glbbk. 

.  Code  1907,  I  4003,  which  authorices  the 
books  of  account  of  any  merchant  or  other 
person  doing  a  r^nilar  business  and  keeping 
aally  entries  thereof  to  be  received  in  evidence 
ai  prooil  of  such  account,  on  condition  that 
he  kept  no  clerk,  or  else  that  the  clerk  is 
dead,  or  otherwise  inaccessible,  or  disqualified, 
and  upon  proof,  by  the  party's  oath,  that  the 
tlook  IS  his  book  of  original  entries,  and  upon 
inspection  by  the  court  to  prevent  the  suspi- 
cion of  fraud,  requires  that  such  conditions 
concur,  and  where  a  party  offering  his  account 
book  had  had  a  clerk,  not  shown  to  be  dead,  in- 
accessible, or  disqaalified,  the  book  was  in- 
admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1482-1483;  Dee.  Dig.  |  364.*] 

3.  WiTNBSSBS  (I  266*)  —  EXAKZHATION— RE- 
FBE8HINO  BClUOBT— USX  OF  BOOKS  OT  AC- 
COUNT. 

Where  plsintilf  offers  Ills  aocouit  book  as 
proof  of  the  account  against  defendant,  it  is 
permissible  to  allow  him  to  refresh  Ills  mem- 
ory by  reference  to  entries  therein  made  at  or 
near  the  times  of  the  sales  referred  to,  where 
he  had  personal  knowledge  of  the  correctness 
of  such  entries;  but  his  testimony  as  to  en- 
tries of  sales  as  to  which  he  had  no  personal 
Imowledge  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  11  874-890;  Dec  Dig.  |  255.*] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty ;  H.  A.  Pearce,  Judge. 

Action  by  O.  E.  Roland  against  M.  S.  Da- 
vie. Judgment  for  plaintiff,  and  d^endant 
appeals.   Reversed  and  remanded. 

Face  ft  Chapman,  for  appellant  B.  P. 
Ooleman,  for  appellee. 

WALKER,  P.  J.  [1]  The  testimony  of  the 
plaintiff  (the  appellee  here)  In  reference  to 
the  book  to  which  the  court  permitted  him 
to  refer  for  the  pur[>oBe  of  refreshing  his 
memory  as  to  the  account  sued  on,  and 
which  subsequently  it  permitted  him  to  of- 
fer In  evidence,  showed  that  he  did  not  sell 
all  the  Items  charged  thereon  to  the  defend- 


ant, and  did  not  make  all  tfae  entries  thereon, 
a  nombnr  of  tinem  being  Identilled  1^  lilin  as 
having  been  made  by  his  wife,  as  to  the  cor- 
rectness of  which  he  did  not  claim  to  liave 
had  personal  knowledge  at  the  times  the  sales 
were  made  or  when  the  items  were  charged. 
On  this  testimony  it  was  error  to  admit  the 
book  in  evidence  over  the  defaidanfs  objec- 
tion, seasonably  interposed. 

[2]  The  evidence  did  not  show  the  exist- 
ence of  the  conditions  under  which  the  stat- 
ute (Code  1907,  i  4003)  authorizes  "the  hooka 
of  account  of  any  merchant,  shoi^eeper, 
physician,  blacksmith,  or  other  person  doing 
a  r^lar  business  and  keeping  dally  entries 
thereof'  to  "be  admitted  in  evidence  as  proof 
of  such  accounts."  We  understand  the  re- 
qnlrement  of  this  statute  to  be  that  the 
three  conditions  set  out  in  it  must  concur  to 
r«ider  a  book  of  acconnt  admissible  in  evi- 
dence as  proof  of  an  account  contained  in  It 
The  first  of  these  conditions  Is  "(1)  that  he 
kept  no  clerii,  or  else  the  clerk  is  dead  or 
otherwise  inaccessible,  or  for  any  other  rea- 
son the  clerk  Is  disqnalified  from  testtfying." 
In  the  presfflit  case  It  appeared  from  the  tes- 
timony that  the  plaintiff  did  keep  a  <^erk, 
and  it  was  not  made  to  appear  that  the  clerk 
was  dead  or  otherwise  Inaccessible,  or  that 
he  was  disqualified  from  testifying.  Certain- 
ly such  a  meaning  is  not  to  be  imputed  to 
this  statute  .as  to  give  It  the  effect  of  au- 
thorizing. In  such  an  eveit,  the  admission  of 
the  book  In  evidence  as>  proof  of  tiie  account 
sued  on,  upon  showing  the  existence  of  either 
or  both  of  the  other  conditions  expressed  In 
the  statute,  namely:  "(2)  Upon  proof  (the 
party's  oath  being  sufficient)  that  the  book 
tendered  is  his  book  of  original  entries;  (3) 
upon  Inspection  by  the  court,  to  see  if  the 
books  are  free  from  any  suspicion  of  fraud." 

[1]  It  was  permissible  to  allow  the  plain- 
tiff, for  the  purpose  of  refreshing  his  mem- 
ory, to  refer  to  entries  on  the  book,  made  at 
or  near  the  times  of  the  sales  referred  to,  of 
the  correctness  of  which  he  had  personal 
knowledge;  but  as  to  items  on  the  book  in 
reference  to  sales  of  which  he  had  no  i>er- 
sonal  knowledge,  neith^  his  testimony  nor 
the  entries  on  th^  book  In  reference  to  such 
items  were  admissible,  in  the  absence  of 
other  competent  evidence  tending  to  show 
that  such  entries  spoke  the  truth.  Stonden- 
mire  v.  Harper  Bros.,  81  Ala.  242,  1  South. 
857 ;  Horton  v.  MlUer  &  Bro.,  84  Ala.  537,  4 
South.  870 ;  Louisville  ft  NashvIUe  R.  Co. 
Casslbry,  109  Ala.  697,  19  South.  900;  ^^agiir 
Lumber  Co.  v.  Sullivan  Logging  Co.,  120  Ala. 
668.  24  South.  949. 

Reversed  and  remanded. 


•For  other  eases  ssa  sam«  topla  and  seeUia  NUMBBR  In  Dso.  Dig.  *  Am.  Dig.  Kay  No.  Ssries  A  R«p>r  lBd«»s 
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LEWIS  T.  STATB. 
(Court  of  Appeals  M  Alabama.  Fob.  1, 1913.) 

1.  IHDICnCENT  AND  INFOBMATION  (|  110*)— 

FoBM— Statdtobt  Pbovisiors. 

Code  1907,  |  7708.  provides  for  puniBh- 
ment  by  fine  and  imprisonment  in  the  cotuitj 
jail  of  any  person  knowingly  and  willfully  op- 
posing or  resistins  any  omcer  of  the  state, 
connty,  or  monicipality  in  serring,  exscnting, 
or  attempting  to  serve  or  execute,  any  legal 
writ  or  process,  or  resisting  any  lawfol  arrest 
whether  under  process  or  not.  Code  1907,  % 
7161,  form  92,  prescribes  the  form  of  indict- 
ment for  resisting  an  officer  in  execnting  pro- 
cess, as  denounced  by  section  7708.  No  form 
of  indictment  is  given  by  the  Code  for  the  re- 
Bistaace  of  lawfm  arrest,  whether  nnder  pro- 
cess or  not,  also  denoanced  by  section  7708. 
Held,  that  the  form  prescribed  for  the  resist- 
ance of  the  execation  of  process  furnishes  an 
suialogy  for  the  form  of  an  indictment  for  re- 
sisting arrest,  whether  under  process  or  not, 
and  its  snfficiency  will  be  determined  thereby. 

[Bd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  §1  289-294;  Dec. 
Dig.  I  110.*] 

2.  Indictment  and  Infobhation  (|  110*)— 
FoBHAL  Rbquisitbs— SmnciKNcr. 

Where  an  indictment  charged  a  defendant 
with  knowingly  and  willfully  opposing  or  re- 
sisting an  officer  or  a  constable  m  the  arrest  or 
attempt  to  arrest  another  person,  who  was  in 
the  actual  commission  of  a  pubUc  offense,  it 
was  sufficiently  particular,  nnder  Code  1007,  | 
7161,  form  92,  which  provides  the  form  for  an 
indictment  for  resisting  an  officer  in  execut- 
ing process,  and  which  charges  the  offense  in 
the  words,  "did  knowingly  and  wUlfaUy  oppose 
or  resist"  the  sherifP  of  said  county  in  an  at- 
tempt to  serve  or  execute  a  writ 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  InformaHon,  Gent  Dig.  H  289-294;  Dec 
Dig.  I  110.*] 

3.  iNDICnCBNT  AND   INFOBHATION    (S  72*)— 
SOTnClENCT— STATUTOBT  PB0TI8I0NB. 

Under  Code  1907.  |  6267,  which  provides 
that  an  arrest  may  bo  made  under  a  warrant 
or  without  a  warrant  by  any  sheriff,  or  other 
officer  acting  as  sheriff,  or  nis  deputy,  or  by 
any  constable,  acting  In  their  respective  conn- 
ties,  or  by  any  marshal,  deputy  marshal,  or 
police  of  any  incorporated  dty  or  town  within 
the  limits  of  the  conntj,  an  indictment  for  a 
resistance  of  an  arrest  or  attempt  to  arrest 
which  charges  that  the  arrest  or  attempt  was 
by  "an  officer  or  constable  of  said  connty"  Is 
not  objectionable  for  its  altematlTe  deugna- 
tloo.  at  It  Importa  an  officer  or  constablo  of 
the  connty  wiuiln  the  statote. 

[Ed.  Note.— For  otter  eases,  see  Indictment 
and  Informati<m,  Gent  Dig.  H  196-198;  Dec. 
Dig.  {  72.*] 

4.  iNDICmCENT  AND  IHFOBICATION  <|  180*)— 
TbIAL— IbBQES,  PbOOF.  AND  VaBXANCB. 

Where  an  indictment  in  a  prosecution  for 
resisting  an  officer  attempting  to  make  or  mak- 
ing an  arrest,  diarges  that  toe  officer  was  "an 
officer  or  constable  of  the  said  county,"  proof 
that  he  was  a  deputy  sheriff  was  not  a  vari- 
ance, and  was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  «  551-556;  Dec. 
Dig.  i  180.*] 

G.  Gbiuinai.  Law  (8  S64*)— Btzdence— Res 

Where,  in  a  prosecution  for  resisting  an 
officer  in  making  an  arrest,  the  officer  testified 
that  lb  arresting  another  person  the  defendant 
resisted  him,  and  that  he  put  him  under  ar- 
rest, but  released  him  on  his  statement  that  he 
did  not  know  it  was  sn  officer  seeking  to  make 


an  arrest,  farther  testlmonr  that  Immediately 
thereafter  he  started  mnning  toward  a  hoose, 
exclaiming  that  he  waa  not  afraid  of  any  damn- 
ed officer  and  would  get  his  gun,  was  admissible 
as  part  of  the  res  gestae. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  806,  80&-810.  813,  816- 
818;  Dec.  Dig.  S  364.*] 

6.  Obstbuctxno  JvsncB  (S  17^,*  New,  vol. 
14.  Key.  Noi.  Series)— TRXAL-jQuBaixoir  roa 

JUBT. 

Evidence,  In  a  prosecution  for  resisting  an 
officer  in  making  or  attempting  to  make  an  ar- 
rest held  sufficient  to  go  to  the  jury  on  the  de- 
fendant's guilt 

Appeal  from  City  Conrt  of  Uontgomery; 
Armstead  Brown^  Judge. 

Lee  Lewis  was  convicted  of  reslsUng  an 
officer,  and  be  appeals.  Affirmed. 

The  indictment,  omitting  tbe  formal  part, 
was  as  follows:  "Lee  Lewis  did  knowingly 
and  wUlfolly  oi^ioae  or  reslat  R.  h.  Sears,  an 
officer  or  constable  of  said  connty.  In  the 
lawful  arrest  of  one  Dave  Robinson,  wIlo  at 
the  time  of  eald  lawful  arrest  was  In  the  ac- 
tual commission  of  a  public  offense.  (2)  I>ee 
Lewis  did  knowingly  and  willfully  oppose 
or  resist  R.  Ia  Sears,  an  officer  or  constable 
of  said  county,  in  attempting  to  make  a  law- 
ful arrest  of  one  Dave  Robinson,  who  at  the 
time  when  said  arrest  was  attempted  waa  in 
the  actual  commission  of  a  public  offense, 
against  the  peace  and  dignity,"  etc.  Hie 
demurrers  to  tbe  indictment  are  tiiat  it  fails 
to  describe  or  allege  tbe  existence  of  any 
legal  process  which  would  justify  the  ar- 
rest of  Dave  Robinson ;  fails  to  all^  that 
at  the  time  Sears  was  attempting  to  arrest 
Robinson,  Robinson  was  engaged  In  the  com- 
mission of  the  offense  for  which  said  Sears 
was  attempting  to  arrest  him;  fails  to  allege 
that  Robinson,  at  the  time  Sears  was  at- 
tempting to  arrest  him,  was  charged  with 
any  offense;  falls  to  designate  wltti  a  suf- 
ficient degree  of  accuracy  in  what  official 
capacity  Sears  was  acting  at  the  time  he 
made  the  arrest,  or  attempted  to  make  the 
arrest,  of  said  Robinson. 

Alex  H.  ClaiiE  and  PhU  H.  Stem,  for  ap- 
pellant R.  C.  Brlckell.  Atty.  Oen.,  and  W. 
L.  Martin,  Asst  Atty.  Oen.,  for  the  State. 

WALKER,  P.  J.  The  Indictment  in  this 
case  contained  two  counts,  tbe  first  of  wblcb 
^diarged  that  tbe  defendant  "did  knowingly 
and  willfully  oppose  or  resist  B.  L.  Sears,  an 
officer  or  constable  of  said  county.  In  the  law- 
ful arreet  of  one  Dave  Robinson,  who  at  tbe 
time  of  said  arrest  waa  In  tbe  actual  commis- 
sion of  a  public  offenae."  The  second  count 
Is  similar  In  Its  averments,  except  that  it 
Charges  that  the  defendant  so  opposed  or  re- 
sisted the  offiCN*  mentioned  In  attempting  to 
make  the  arrest  referred  to  In  the  first 
connt.  The  conrt  overruled  the  defendant's 
demurrer  to  the  indictmoit.  and  to  each 
count  of  it,  separately  and  aererally. 

[1]  The  form  of  indictment  prescribed  by 
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the  Code  (Gode.  I  7161,  form  92)  for  an  of- 
fense under  section  7708  Is  applicable  to  tlie 
offmse  of  orawsing  or  resisting  an  officer  in 
serving,  executing,  or  attonpting  to  serve 
any  leeal  writ  or  process ;  no  form  of  indict- 
ment  being  given  fOr  tbe  offense,  also  inovld- 
ed  for  by  that  section,  of  reslstii^  any  lavfol 
arrest,  whether  xmHex  process  or  not.  Bnt 
the  form  prescribed  for  an  offense  under  one 
clause  of  that  statute  furnishes  an  analt^ 
for  a  form  of  Indictment  fbr  the  offense  ihto- 
Tlded  for  by  the  other  clause  of  the  statute. 

[2, 1]  The  indictment  In  tbis  case  has  as 
mndi  particularity  in  its  allegations  as  that 
prescribed  by  the  Code.  It  was  not  sub- 
ject to  objection  because  of  the  alternatlTe 
designation  of  the  office  of  the  person  by 
whom  the  arr«t  was  made  or  attempted. 
Murphy  t.  State,  55  Ala.  2&2.  The  Charge 
that  the  arrest  or  attempt  to  arrest  was  by 
"R.  L.  Sears,  an  officer  or  constable  of  said 
county,"  Imported  that  he  was  an  officer  au- 
thorized to  malce  arrests  within  tbe  limits  of 
the  county,  within  the  meaning  of  the  stat- 
ute on  that  subject.  Code,  I  6267.  In  aver- 
ring that  the  arrest  made  or  attempted  was 
of  a  person  who  at  the  time  was  in  the  ac- 
tual commission  of  a  public  ofTense,  the  ar- 
rest is  as  fully  deserilied  as  the  warrant  or 
writ  of  arrest  is  required  to  be  described 
when  tbe  defendant  is  charged  with  resisting 
an  officer  In  making  or  attempting  to  make 
an  arrest  under  a  warrant  or  writ  of  arrest 
Howard  v.  State,  121  Ala.  21,  25  South.  1000. 
No  greater  particularity  Is  required  In  the 
one  case  than  In  the  other.  We  are  of  opin- 
ion that  the  Indictment  In  this  case  with 
sufficient  fullness  directly  and  expressly  al- 
leged the  fact  In  the  doing  of  which  tbe  of- 
fense consists,  "In  such  a  manner  as  to  enable 
a  iierson  of  common  understanding  to  know 
what  Is  intended,  and  with  that  degree  of 


certainty  wtatdi  will  enable  the  ooort,  oa  cot 
viction,  to  prononnee  the  VKpet  Judgmait" 
and  Uiat  U  was  not  mbject  to  uy  of  the 
objections  assigned  in  the  demnrrw.  Code,  | 
7134;  Gnttan  r.  State,  71  Ala.  844. 

(4]  'Due  evidence  that  the  ofBco'  making 
the  arrest  vras  a  deputy  idierlff  of  the  coun- 
ty was  not  variant  from  tbe  all^tkm  of  the 
indictment  that  he  was  "an  offlca  or  con- 
stable of  said  county,"  and  tiie  motion  to  ex- 
dnde  the  evidence  an.  the  ground  that  there 
was  a  variance  In  this  respect  was  properly 
overruled. 

[4]  The  testimony  of  tbe  officer  wbo  ar- 
rested Dave  Robinson  tmded  to  show  that 
the  defendant  resisted  him  in  making  that  ar- 
rest, and  that  thereupon  he  put  the  def«id- 
ant  under  arrest,  bnt  released  him  upon  his 
statement  to  the  ^ect  that  he  did  not  know 
it  was  an  officer  seeing  to  make  an  arrest 
It  was  not  imprc^r  to  permit  tbe  officer  to 
state  that,  immediately  upon  andt  release,  the 
defendant  started  running  towards  tbe  house, 
exclaiming  that  be  was  not  afraid  of  any 
damned  officer,  and  wonld  get  his  gem.  Tbe 
act  and  statement  deposed  to  were  so  Imme- 
diately connected  with  the  conduct  of  the  de- 
fendant in  reference  to  the  arrest  of  Robin- 
son as  to  constitute  a  part  of  it,  and  the  evi- 
dence was  not  subject  to  objection  on  tbe 
ground  that  It  was  In  reference  to  a  subse- 
quent and  disconnected  occorrence. 

[8]  There  was  evidence  tending  to  prove 
that  the  arrest  of  Robinson  was  for  a  pub- 
lic ofFeoae,  which  he  was  in  tbe  act  of  com- 
mitting In  the  presence  of  tbe  officer  at  tbe 
time  of  the  arrest.  The  defendant  was  not 
entitled  to  tbe  general  affirmative  cbai^  re- 
quested In  his  bebnif,  on  tbe  gronnd  that 
there  was  a  lack  of  such  evidence,  or  on  any 
other  ground. 

Affirmed. 
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MEMORANDUM  DECISIONS 


ALDRCnOE  BARNETT.  (Snpreme 

Court  of  Al&bama.  Jan.  11,  1912.)  Appeal 
from  Frobat«  Court,  Wliuton  County;  John  3. 
Gortis,  Judge. 

FEB  CURIAM.   Afflnned  oB  certificate. 


ANONYMOUS.  (Supreme  Court  of  Ala- 
bama. Jan.  18,  1812.)  Appeal  from  Chancery 
Court,  Chambera  County;  W.  W.  Whiteside, 
Chancellor.  Decree  for  defendant.  Complain- 
ant  appeala.  Affirmed.  O.  8.  Moon,  E.  M.  Oli- 
ver, and  Strother,  Hinea  &  Fuller,  for  appel- 
lant.  N.  D.  Denaon.  for  appellee. 

SIMPSON,  J.  After  a  careful  conaideratlon 
of  the  teatlmony  In  tUa  emae.  we  hold  diat  the 
chancellor  correctly  brid  that  "the  oomplainant 
faaa  uot  made  out  hla  case  by  that  preponderance 
of  testimony  which  the  law  requires."  There  is 
not  any  evidence  to  indicate  that  the  respondent 
bad  been  anythiu  othw  than  a  pore  woman 
up  to  the  time  of  her  connectioD  with  the  com- 

Slainant,  and  there  is  a  verisimilitude  about 
er  tef^timony  that  leads  us  to  the  conclusion 
that  tier  account  of  lier  intercourse  and  mar- 
riage irith  Uie  complainant  cannot  be  cast  aside 
by  the  character  of  evidence  which  opiMses  it. 
No  good  can  result  by  publishing  the  conflict- 
ing testimony  in  this  case.  The  decree  of  the 
court  la  affirmed.  Affirmed.  All  the  Justices 
concur,  lave  DOWDEILti,  C  J.,  not  sitting. 


BLEY  et  al.  v,  LEWIS.  (Supreme  0>urt  of 
Alabama.  Feb.  8,  1912.)  Appeal  from  Law 
and  Equity  Court,  Marengo  County;  Ddwsrd 
3.  Gilder,  Judge. 

PER  CURIAM.  Affirmed  on  oertiflcats. 


ERWIN  V.  BURDINB.  (Supreme  Court  of 
Alabama.  Jan.  30,  1912.)  Appeal  from  Law 
and  Equity  Court,  Madison  County;  Tancred 
BetU,  Judge.  Spraglns  &  Speake,  for  appel- 
lant.  Cooper  &  Cooper,  for  appellee. 

PER  CURIAM.  Diamisaed  on  motion  of  ap- 
pellea. 


HARMON  et  al.  v.  CROSWELL  et  al. 
(Supreme  Court  of  Alabama.  Jan.  30,  1912.) 
Appeal  from  Chancery  Court,  Pike  County;  L. 
D.  Gardner,  Chancellor.  Action  by  Dinah  and 
Miles  Croswell  againat  Annie  Harmon  and  oth- 
ers. Judgment  tor  plaintiffs,  and  defendants 
appeal.  Affirmed.  Foster,  Samford  &  Carroll, 
for  appellants.  John  H.  Wilkerson,  for  ap- 
pelleea. 

MAYFIELD,  J.  The  bill  in  this  case  sought 
to  have  a  certain  instrument,  in  form  an  ab- 
solute deed,  declared  to  be  a  mortgage,  and  to 
redeem.  The  law  applicable  to  auch  cases  has 
been  so  often  declar^  by  this  court  that  it  is 
unnecessary  to  restate  it,  being  dealt  with  in  a 
long  line  of  cases,  extending  from  English  v. 
Lane.  1  Port  328.  to  Rodgers  v.  Burt,  157  Ala. 
104.  47  South.  226,  and  there  ia  no  dispute  as 
to  its  applicability.  The  sole  question  of  differ- 
ence between  counsel  is  the  sufficiency  vel  non 
of  the  evidence  to  support  the  averments  of  the 
bill  and  the  decree  of  the  chancellor  granting 
the  relief  prayed.  The  whole  record,  together 
with  the  exhibits  sent  up  by  the  lower  court 
tor  oar  inspection,  has  been  here  cajetuUy  a& 


amined,  and  we  agree  with  Uic  chancellor  In 
his  findings  and  conclnsions.  It  would  serve 
no  good  purpose  to  discuss  the  evidence,  it 
being  voluminous,  and  much  of  It  being  very 
conflicting;  but  upon  the  whole  we  think  the 
complainant  met  and  diacharged  the  burden  of 
proof  which  the  law  places  upon  him  in  snch 
cases.   Affirmed.   All  the  Justices  concur. 


Ex  parte  JONES.  (Supreme  Court  of  Ala- 
bama. Jan.  11.  1912.)  Kidd  ft  Darden,  for 
petitioner.   Riddle,  Ellis,  Riddle  &  Pmett,  for 

respondent. 

PER  CURIAM.    Petttion  dismissed.  See, 

also,  55  South.  491. 


KING  V.  ROGERS  et  al.  (Supreme  Court 
of  Alabama.  Feb.  8,  1912.)  Appeal  from  Chan- 
cery Court,  Sumter  Coun^;  l^omas  H.  Smith, 
Chancellor. 

PER  CURIAM.   Appeal  dismissed. 


STROTHER  et  al.  v.  TUMLIN.  (Snpreme 
Court  of  Alabama.  Jan.  18,  1912.)  Appeal 
from  Shelby  Comity  Court;  B.  S.  Lyman, 
Judge. 

PER  CURIAM.  Affirmed  on  certificate. 


WILSON  T.  T.  K.  BRANTLEY  &  SON  et 
al.  (Supreme  Court  of  Alabama,  Jan.  16, 
1912.)  Appeal  from  Chancery  Court,  Coffee 
County;  L.  D.  Gardner.  Chancellor.  J.  F. 
Sanders,  for  appellant.  Foster,  Samford  &  Car- 
roll, for  appellees. 

PER  CURIAM,  ^peal  dismissed  by  agree- 
ment 


ANNISTON  ELECTRIC  A  GAS  CO.  v, 
JACKSON.  (Court  of  Appeals  of  Alabama. 
Dec.  21,  1911.)  Apngal  from  City  Court  of 
Anniston ;  Thomas  W.  Coleman,  Jr.,  Judge. 
Knox,  Acker,  IMxoii  ft  Sterne,  for  appellant 

PER  CURIAM.  Dismissed  on  motion  of 
appellant 


DRAKE  T.  STATE..  (Court  of  Appeala  of 
Alabama.  Feb.  8,  1912.)  Appeal  from  Law 
and  Equity  Court,  Madison  County;  James  H. 
Ballentine,  Judge.  Betts  &  Belts,  for  appel- 
lant. R,  C  Brickell,  Attr.  Gen.,  and  W.  L. 
Martin,  Asat  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Appeal  abated  by  death  of 
appellant 


HARRISON  T.  ELDRIDGB.  (CV)nft  of  Ap- 
peals of  Alabama.  Jan.  16,  1912.)  Appeal 
from  Circuit  Court,  Houston  County;  H,  A. 
Pearce,  Judge.  E.  H.  HiU,  tor  appellant 
(3ftinea  ft  'Mathia,  for  appellee. 

PDR  CURIAM.  Affirmed  for'  want  of  Mh 
sigDjnent  of  error. 


HAWKINS  V.  STATE.  (Court  of  Appeals 
of  Alabama.  Jan.  9,  1912.)  Appeal  from  City 
Coart   of    Montgomery;    Armatead  Brown, 


Digitized  by 


Google 


1038 


tet  SOUTIUBRN  BBPOBTBB 


(Ala. 


Judge.  R.  G.  BrIckeU,  Atty.  G«ii„  and  W.  U 
Martin,  Asst.  Atty.  G«n.,  for  th«  State. 

PEB  CURIAM.  There  is  no  bill  of  excep- 
tions, and  the  time  for  filios  has  expired.  No 
error  appears  in  tbe  record,  and  the  jQd|m«it 
•f  conviction  Is  affirmed.  Affirmed. 


HUDOINS  T.  3TATI0.  (Court  af  AK>eals  of 
Alabama.  Jan.  18.  1S12.}  Appeal  from  City 
Court  of  Aanlston :  nomas  W.  Colonan,  Jr., 
Jodge.  B.  G  Biiekallt  Atty.  Wi^  for  the 
State. 


P£R  CUBIAM. 
of  appellant. 


Appeal  dtenisied  oa  motion 


JONES  T.  STATB.  (Conrt  of  Appeals  of 
Alabama.  Dec  19,  1911.)  Appeal  from  Crim- 
iaal  Court,  Jeffeiaon  Cbnnty ;  Samuel  Li.  Wear- 
er, Jndse..  Robert  C.  Bri<leU,  Att;.  Oen..  and 
T.  H.  Seay,  Asst  Atty.  Gen.,  for  the  State. 

PBR  CURIAM.  No  error  appears  of  record, 
and.  no  bill  of  exceptions  haTing  been  filed  with- 
in the  time  provided  by  law,  tlw  ease  will  be  af- 
firmed. Affirmed. 


LENOX  T.  STATE.  (Conrt  of  Appeals  of 
Alabama.  Feb.  8,  1912.)  Appeal  from  Law 
aad  Equity  Court.  MadiMU  Goonty;  J.  H.  Bal- 
lentine,  Judge.  B.  0.  Brickell.  Attj.  Oen..  and 
W.      MarUn,  AssL  Attr*  UeOf  tot  the  State. 

PEB  CUBIAU.  No  error  is  disclosed  by  the 
record.  Affirmed. 


McNAIB  T.  STATE.  (Court  of  Appeals  of 
Alabama.  Jan.  18,  1912.)  Appeal  from  City 
Court  of  Anaiston :  Thomas  W.  Coleman,  Jr.. 
Jodge.  B.  a  Biickell,  Atty.  Gen.,  for  the 
State. 


PEB  CUBIAM. 
of  appellant 


Appeal  dismissed  on  motion 


MATFIELD  t.  STATE.*  (Court  of  Appeals 
of  Alabama.  Jan.  18, 1912.)  Appeal  from  City 
Court  of  Anniston;  Thomas  W.  Coleman,  Jr., 
Judge.  B.  G.  Brickell,  Atty.  Oen..  for  the 
State. 


PBBGCBIAM. 
of  appellant 


Appeal  dismissed  w  motion 


MERKLB  &  WHITTON  T.  J.  P.  HINBON 
LUMBER  GO.  (Court  of  Appeals  of  Alabama. 
Jan.  16,  1912.)  Appeal  from  Circuit  Court 
Honaton  Coun^-,  H.  A.  Pearce,  Judge.  E.  H. 
Bill,  for  appellant   B.  F.  Raid,  for  appellee. 

PEB  CUBIAM.  Affirmed  for  want  of  assign- 
ment  of  error. 


MITCHELL  T.  HAWKINS.  (Court  of  Ap- 
peals of  Alabama.  Nov.  28,  1911.)  ^peal 
from  City  C!oart  of  Birmingham;  G.  O.  Ne 
Smith,  Judge. 

PEB  CUBIAM,  Dismissed  for  want  of  pros- 
eention.  Bee,  also,  55  South.  lOSa 


POPE  T.  STATE.  (Court  of  Appeals  of  Ala- 
bama. Dec.  21,  1911.)  Appeal  from  Criminal 
Court  Jefferson  County ;  M.  Frank  Cahalan, 
Judge.  Bobert  C.  Brickell,  Atty.  Oen.,  and  T. 
H.  Seay,  Asst  Atty.  Gen.,  for  the  State. 

WALKBB.  P.  J.  Ttmn  la  so  ermr  la  the 
record.  Affirmed. 


SOHBIMSGHEffi  t.  STAT&   (Court  af  Ap- 

ClIs  of  Alabama.  Feb.  8, 1912.)  Appeal  from 
w  and  Equity  Oourt  Madlsm  Oomity ;  J.  H. 
Ballentlne,  Judge.  Alvla  Schrimsdier  was  cm- 
Ticted  at  an  offense,  and  he  appeals.  Affirmed. 
R.  a  Brickell,  Atty.  Gen„  and  W.  L.  Martia, 
Asst  Atty.  Oen..  for  the  State. 

PER  CURIAM.  There  is  no  bill  of  excep- 
tlons  contained  la  the  record  In  this  case,  and 
no  error  apparent  upon  tite  record.  Tbe  indr- 
ment  of  tbe  conrt  below  is  tlwzietoi*  alHrmsn 
Affirmed. 


SWIMMS  et  aL  t.  GITT  OP  FLORENOt 
(Court  of  Apmals  of  AUbama.  Feb.  &  1912.) 
.^weal  tmn  {Sreult  Court  lAuderdale  Oonnty; 
0.  P.  Almon,  Judge. 

PER  CURIAM.   Affirmed  oa  certificate^ 


TUBBS  T.  NASHVILLE  WOODEN  WARH 
CO.  (Ckmrt  of  Appeals  of  Alabama.  Feb.  8; 
1M2.)  Appeal  from  Circuit  Court,  Colbert 
County:  G.  P.  Almon,  Judge.  Jacksoa  A  De- 
lonay,  for  appellant  Allen  Bonlbac,  for  appel- 
lee.   

PER  CURIAM.  Dismissed  for  want  of  as- 
signment of  errors. 


WEIB  T.  STATB  (two  cases).  (Oourt 
Appeals  of  Alabama.   Jan.  11,  1912.)  Appeals 
from  City  Court  of  (Sadsden;  James  A.  BObro, 
Judge.    B.  C.  Brickell.  At^.  Oen..  for  the 
State. 

PBIB  CUBIAM.  Abatwl  by  death  of  appel- 
lant See,  also.  65  South.  1088. 


WILLIAMS  T.  STATE.  (Court  of  AppeaU  of 
Alabama.  Nov.  30,  1911.)  Appeal  from  Crim- 
inal Court  Jefferson  County ;  William  E.  Fort. 
Judge.  B.  G,  Brickell.  Atty.  Gen.,  for  the 
State.   

PEB  CUBIAM.  No  bOl  <rf  exceptiona.  sad 
no  error  apparent  of  record. 


WILLIAMS  T.  STATE.  (Conrt  of  Appeals 
of  Alabama.  Jan.  30,  1912.)  Appeal  frms 
Law  Court  Pike  County;  T.  U  Borum,  Judge. 
Addle  Belle  Williams  was  convicted  of  an  of- 
foise,  and  she  appeals.  Affirmed.  B.  C.  Bzidk- 
ell,  Atty.  Gen.,  and  W.  L.  Mazda,  Asst.  Atty. 
Gen.,  for  the  State. 

PEB  CUBIAM.  No  bill  of  ezceptioiis  bavi^ 
been  filed  In  this  case  within  the  time  pre- 
scribed by  law,  and  there  bdng  no  error  fa  tha 
record,  the  judgment  of  the  lower  conrt  wHI  be 
affirmed.  Affirmed. 


WILSON  T.  STATB.  (Court  of  Appeals  of 
Alabama.  Dec.  19,  1911.)  Appeal  from  Tusca- 
loosa Ck>unty  Coort;  Henry  B.  Foster,  Judge. 
B.  G.  Brickell,  Atty.  Gen.,  for  tbe  State. 

Fiat  CUBIAM.  The  record  showa  no  crrei; 
•ad  tlie  caie  la  afllrmed.  Affirmed. 


WILSON  T.  STATBl  (Onirt  of  Appeals  et 
Alabama.  Feb.  8,  1912.)  S.  W.  Frierson.  foi 
peUUoner.  B.  a  Brickell,  Att7.  Gen-  aad  W. 
U  Bfartin,  Asst  Atty.  Oesu,  f«r  ^  State. 

PEB  CUBIAM.    P)etition  for  writ  of  error 
to  the  circuit  conrt  ol  Landerdale  eeoaty. 
tltfamcr  dismissril 
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WILSON,  MERCANTILE  CO.  T.  MARTIN. 
(Court  of  Appeals  of  Alabama.  Jan.  80,  1912.) 
Appeal  from  Circuit  Ooart,  Lawmica  Oonnty; 
D.  W.  Speake,  Jndga. 

PER  CURIAM.  Appaal  dlamlmd. 


ANSLBT  T.  ATLANTIC  COAST  LINE  B. 
CO.  (Supreme  Court  of  Florida,  DlTiaion  A. 
Dec  Ik  1911.)  Error  to  Circuit  Court,  Her- 
nando Goanty;  W.  S.  Bollock,  Jadfe.  Action 
between  Claude  T.  Aniley,  doing  busineaa  afl  the 
Ansley  Wood  Compan^i  and  the  Atlantic  Coast 
line  Bailroad  Company.  From  the  judgment, 
Analej  bringa  error.  Affirmed.  See,  also,  55 
South.  1039.  Davant  ft  Dannt,  for  plaintifr 
in  error.  Geo.  0.  Martin  and  B.  A.  Burford, 
for  defendant  in  error. 

PER  CUBIAM.  This  canae  coming  on  for 
final  bearing  upon  traiwcriptB  of  record,  briefa 
of  tha  rupectlTa  partiea,  and  oral  axgoment  of 


the  plaintiff  in  error,  and  having  been  duly  con- 
atdered  by  Division  A,  and  no  reversible  error 
having  been  made  to  appear,  it  ia  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court  that 
the  judgment  oi  the  circuit  conrt,  to  review 
wliiuL  toe  writ  of  error  was  sued  out  herein, 
be  and  the  same  is  hereby  affirmed,  at  the  coat 
of  the  plaintiff  in  arror. 


DAVIS  T.  STATE.  (Supreme  Court  ol  Flor^ 
ida.  Jan.  1^912.)  Error  to  Criminal  Court 
of  Record,  Walton  County;  B.  D.  B«gi, 
Judge.  Andersim  Davis  was  convicted  of  lar- 
ceny, and  brings  error.  Reversed.  S.  K.  OH- 
lis,  for  plaintiff  in  error.  Park  Trammell,  Atty. 
Qen.,  for  the  State. 

PER  CURIAM.  In  tbe  criminal  court  of 
record  for  Walton  county,  Anderson  Davis  was 
convicted  of  the  lannny  of  a  cow,  and  took 
writ  of  error.  The  evidence  does  not  show  a 
felonious  taking  <a  the  property  as  alleged,  and 
the  Judgment  u  reverted. 


End  or  Cases  in  Vol.  67. 
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ABANDONMENT. 

See  Appeal  aad  Error,  |  80i>;  Criminal  Law, 
H  llOe,  1178:  Execatora  and  Admlniatra- 
tora,  1  189;  Jnatices  of  the  Peace,  i  ItSO. 

ABATEMENT. 

See  Nnlsance,  |  21. 

ABATEMENT  AND  REVIVAL 

DBA.TH  OF  PARTT  AMD  BBTXVAXi 
OF  AOnOK. 

CB)  C— or  BarlTftl  of  AoUoa. 

1 74  (MlBa.)  A  decree  held  an  'interlocntory 
decree,"  ai  affecting  the  right  to  revive  the 
action  after  death  of  pardea.— Gomana  Tap- 
ley,  57  So.  667. 

A  delaj  of  40  yeare  in  revlTing  a  aoit  keJd 
to  araooBt  to  lacneB,  barring  rellefi^Id. 

ABSTRACTS. 

See  Criminal  Law.  H  1086-1125. 

ACCEPTANCE. 

See  Dedicatlou,  |  81;  Sales,  ||  178,  179. 

ACCIDENT  INSURANCE. 

See  Insurance,  H  407,  068. 

ACCORD  AND  SATISFACTION. 

1 25  (Ala.App.)  A  plea  in  an  action  on  an 
account  held  to  sufficiently  aet  ap  an  accord 
and  satisfaction  as  against  a  stated  objection. 
— Himnicatt  Lumber  Go.  t.  Mobile  &  O.  R. 
Co.,  57  So.  78. 

1 27  (AlaApp.)  Evidence,  In  an  action  by  a 
lumber  company  to  recover  for  aliipmentB  of 
lumber,  held  sufficient  to  make  the  question 
-whether  part  of  the  principal  remained  unpaid, 
ao  as  to  except  it  from  an  accord  and  satia- 
fectlon,  one  for  the  jury.— Hunnicutt  Lumber 
Co.  T.  Mobile  &  O.  B.  Co.,  67  So.  73. 

ACCOUNT. 

See  Accord  and  Satisfaction,  |  26;  Chattel 
Mortgages.  §  300;  Equity,  SI  149,  424;  Evi- 
dence. I  364;  Executors  and  Administrators, 
9i  473,  474;  Guardian  and  Ward,  §  145 ;  In- 
terest, S  18;  Witnesses,  {  255. 

I.  RIGHT  OF  ACnOir  AJn>  DEFEKSES. 

S6  (Ala.)  A  bill  for  an  accounting  held  to 
Btate  a  cauae  of  action  on  the  theory  of  a  com- 
^^ated  account.— Griehtoo  t.  Haylea,  57  So. 

H.  PB00EEDINO8  AHD  BIXIEF. 

i  14  (Ala.)  A  preliminary  personal  demand 
for  an  accounting  Md  not  necessary  before  a 


resort  to  equity. — Crichton  v.  Hayles,  67  So. 
69a 

{  17  (Miss.)  A  bill  AeM  to  state  a  cauae  of 
action  for  an  accountim  and  an  injunction 
a^nst  a  suit  at  law.— Brans  t.  Hoye,  67  So. 

120  (La.)  Where  one  of  the  llt^nta  la  rep- 
resented by  an  expert  in  preparation  of  report 
which  la  to  conautote  the  basis  of  judgment, 
the  other  litigant  ought  to  be  aimilarly  repre- 
■ented.— Central  Glass  Co.  t.  German  American 
Ins.  Gc  67  So.  688. 

ACCOUNT,  ACTION  ON. 

i  6  (A]a.App.)  A  count  1^  a  complaint  in  an 
action  for  a  balance  doe  on  an  account  held 
demurrable  (Code  1907>  p.  1195,  No.  10).— 
Dixie  Indnatrial  Go.  t.  lianly,  57  So.  49. 

1 7  (La.)  la  a  aait  on  open  accounta,  Aeld 
not  necessary  to  prove  actual  deHvezy  of  every 
item.— Borton  v.  Kualsoti,  67  So.  643. 

ACCRETION. 

See  Navigable  Waters,  |  44. 

ACKNOWLEDGMENT. 

m.  OPBBATXOR  AHD  BFFBOT. 

553  (Fla.)  Substantial  compliance  with  stat- 
utes governing  acknowledgment  or  proof  of 
execution  of  instrument  for  record  held  suffi- 
cient—Investment Co.  V.  Trueman,  57  So.  063. 

554  (Fla.)  Objection  to  admission  In  evi- 
dence of  certified  copy  of  deed  because  the  ac- 
knowledgment did  not  recite  that  grantors 
were  known  to  the  officer  taking  the  acknowl- 
edgement held  properly  overruled  when  the 
statutes  as  to  acknowledgment  contained  no 
such  requirement.— InTeitment  Go.  t.  True- 
man,  67  So.  068. 

ACTION. 

See  Abatement  and  Revival. 

nz.  jozhdeb,  sfz.ittzmo.  oohsou. 

DATIOH.  AHD  SEVEBAHCB. 

I  S3  (Miss.)  Causing  overflow  by  an  embank- 
ment is  a  continuing  nuisance,  rar  which  euc* 
cessive  recoveries  may  be  Iiad.— Rosamond  v. 

CarroU  County,  57  So.  979. 

ADEQUATE  REMEDY  AT  UW. 

See  Equity,  i|  46.  51. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators. 


For  eases  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Ssrlas  A  Indexes  ses  same  topic  and  section  (f)  NUHBBR 
57  SO.-66  (1041) 
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ADMIRALTY. 

See  3hipi^.- 

ADMISSIONS. 

S«B  Criminal  Law.  H  408-418;  Erldence,  H 
208-256. 

ADULTERY. 

S«c  LewdoeBB. 

ADVERSE  POSSESSION. 

See  BoundarieB.  S  35:  Evidence,  |  273;  Ten- 
ancy in  CommoD,  S  15. 

I.  KATVBE  AND  BEQITISITBS. 
(A)  A«««lal««a  of  Rtahta  kr  Preaerlytlaa 

S  12  (La.)  Neither  title  nor  good  faith  are 
reonired  in  the  prescription  of  30  .vears^ 
Chef  Mentear  Land  Co.  v.  Mercier,  67  Ho.  329. 

(B)  Aet««]  P«M«ui«m. 

1 25  (La.)  Joint  tenants  may  prescribe 
against  trae  owner  by  actual  posBession  of  real 
estate  for  more  than  SO  yearB.— Chef  Men- 
tenr  Land  Co.  t.  Mercier,  67  So.  329. 

(O  Vlalble  H*toH»vB  PomcmIoii. 

{33  <AIa.)  Statements  of  a  party  that  he 
was  in  poBSCBsion  of  land  claimed  by  him  are 
not  sufficient  to  show  open  sad  Dotorious  pos- 
sesBion.— McBride  v.  Lowe,  67  So.  832. 

(Bf  DvrmttoM  and  CovtlBVltr  •<  P«mbmi- 
mtom. 

143  (Miaa.)  One  adverse  posseBsion  may  be 
tacked  to  another,  where  pnvity  of  poBsession 
between  the  holders  thereof  exists.— Crowder 
V.  Neal,  67  So.  1. 

The  possession  of  a  grantor  and  the  pos- 
sessioD  of  the  grantee  Mid  properly  tacked, 
to  create  title  by  adverse  posseBsion.— Id. 

(T)  HMtlle  Charaetev  of  Possewlon. 
1 60  (Hiss.)  A  character  of  possesHon  as 

adverse  held  not  changed.—Crowder  v.  Neal, 
57  So.  1. 

S  65  (Ala.)  Statement  of  rule  as  to  adverse 
posBession  of  land  in  case  of  disputed  bonnda- 
ries.~Cooper  v.  Slaughter,  57  So.  477. 

1 65  (Miss.)  Where  a  purchaser  in  posses- 
sion claimed  a  tract  as  his  own  under  an  hon- 
est, but  mistaken,  belief  that  it  waa  within  the 
calls  of  his  deed,  his  possession  held  adverse. 
-Crowder  v.  Neal,  57  So.  1. 

fi7l  (Ala.)  A  deed  may  constitute  color  of 
title,  tbougn  the  notary^s  seal  was  omitted 
from  the  acknowledgment— UcBrlde  v.  Lowe, 
57  So.  832. 

A  deed  may  be  color  of  title,  though  the  pur- 
ported grantor  was  not  in  possession.— Id. 

S  80  (Ala.)  A  deed  which  does  not  sufficient- 
ly describe  any  land  does  not  coostitnte  color 
of  title.— McBride  v.  Lowe,  57  So.  8.-J2. 

1 80  (Ala.)  A  deed,  indifferently  describing  the 
land  heJd  sufficient  to  show  color  of  title.— 
Brannan  v.  Henry,  67  So.  967. 

S  84  (La.)  Good  faith  to  support  prescrip- 
tion of  10  years  under  Glv.  Code.  art.  3478.  is 
based  on  honest  belief  of  poBBessor  that  he  1b 
purchasing  from  real  owner,  and  doubt  as  to 
the  title  shown  to  have  existed  wtll  be  presum- 
ed to  have  continued  to  the  time  of  the  sale. — 
Knight  r.  Berwick  Lumber  Co.,  67  So.  900. 

185  (Ala.)  The  submission  to  arbitration  of 
a  boundary  line  is  competent  evidence  to  show 
the  character  of  the  possession  of  the  disputed 
strip,  although  no  certificate  of  the  arbitrators' 
award  has  been  made,  and  when  executed  by  an 
actual  survey  1<>  also  competent,  as  bearing  on 
the  location  of  the  true  bonndair.— Cooper  r. 
Slaughter,  67  So.  477. 


1 85  (Ala.)  Testimony  that  a  witness  went 

into  possession  under  a  deed  relied  on  as  color 
of  title  Md  proper  in  ejectment— McBride  t. 
Lowe,  57  So.  832. 

(O)  Pa.TaieBt  of  T«xm. 

t  88  (Ala.)  Payment  of  taxes  on  land  cannot 
alone  establish  an  adverse  holding.— Brannan  r. 
Henry,  67  So.  967. 

1 98  (Ala.)  Payment  of  taxes  upon  land  in 
connection  with  visible  acts  of  ownership  done 
on  the  land  Is  evidence  of  claim  of  ownership 
and  extent  of  possession.— Brannan  v.  Henr^. 
57  So.  967. 

One  holding  land  adversely  may  prove  pay- 
ment of  taxes  without  producing  receipts. — Id. 

n.  OPEBATIOH  AHD  EFFECT. 
(A)  Bxtemt  •<  PoaMwloA. 

{  100  (AIb.)  Where  one  enters  upon  landic 
under  a  deed  or  color  of  title,  hiB  actual  occu- 
pation of  a  part  will  usually  he  construed  «» 
a  constructive  possesBion  of  the  whole. — Mon- 
tevallo  Mining  Co.  t.  Southern  Htneral  Lan^ 
Co.,  57  So.  377. 

A  purchaser's  possession  of  land  to  which 
his  vendor  bad  good  title  ketd- not  to  be  con- 
strnrtive  adverse  poaaesBion  of  other  land  to 
which  his  vendor  had  no  tide;— Id. 

{101  (La.)  Possession  by  one  acquiring  wide- 
ly separated  tracts  of  land  of  one  of  the  tracts 
held  not  to  extend  to  the  others. — Ckilf  Refin- 
ing Co.  of  Louisiana  v.  Jeems  Bayoa  Hunting 
&  Fiahfaig  Club,  67  So.  822. 

nZ.  PUBADIirO,  EVIDEKOE,  TBIAL, 
AHD  REVIEW. 

I  112  (Ala.)  One  claiming  land  by  adverse 
possession  has  the  harden  of  proving  that  he 
has  held  the  land  adversely  for  the  statutory 
period  necessary  to  perfect  his  title. — ^Nors- 
worthy  v.  Wliloughby,  57  So.  717. 

I  114  (Ala.)  Color  of  title  standing  alone  is 
not  evidence  of  adverse  possession,  but  merely 
defines  the  extent  of  the  claim  and  the  posses- 
sion.— Brannan  v.  Henry,  57  So.  967. 

In  an  action  for  land  claimed  adversely,  evi- 
dence held  insufficient  to  show  drfendant's  pre- 
scriptive tide. — Id. 

SI  19  (Ala.)  On  evidence  in  a  suit  to  quiet 
e,  held,  that  the  question  of  defendant's  ad- 
verse possession  was  a  question  for  the  jury. 
— Montevallo  Mining  Co.  V.  Southern  Minenl 
laind  Co.,  67  So.  377. 

1 1 16  (Ala.)  Instruction  requiriiv  actnal  pos- 
session  as  baris  for  a  claim  ot  adverse  posses- 
sion, in  a  case  ot  a  dh^te  as  to  the  location 
of  a  boundary  line,  had  proper. — Cooper  t. 
Slaughter,  57  So.  477. 

ADVICE  OF  COUNSEU 

See  Attachment^  |  377. 

AFFIDAVITS. 

See  Appeal  and  Error,  I  628:  Criminal  Lav. 
t  262;  Depositions;  False  Imprisonment,  f 
7;  Intoxicsting  Liquors.  I  248;  Justices  d 
the  Peace,  H  54,  124,  141;  Libel  sikI 
Slander.  §  152;  Master  and  Servant.  I  345: 
New  Triid,  |  140;  PhyBicians  and  Surgeons, 
i  6. 

AGENCY.  ' 

See  Principal  and  Agent 

AGRICULTURE. 

$7  (Al8.App.)  In  an  action  on  a  Bote  civea 
for  fertilizer,  defended  under  Code  1907,  t  37. 
evidence  as  to  the  average  of  two  anaifsw 
made  pursuant  to  section  43  Md  not  athniasi- 
ble.— Chilton  Warehouse  ft  Mfg.  Co.  t.  Lewis. 

67  So.  xoa 
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AIDERS  AND  ABETTORS. 

See  Crlmfnal  Law,  |  69. 

ALIBI. 

See  Criminal  Law.  J  775. 

ALIMONY. 

.See  Divorce.  HI  105,  214,  280;  Husbantl  and 


Wife,  I  2851 


ALLUVION. 


.See  Navigable  Watera,  |  44. 

ALTERATION  OF  INSTRUMENTS. 

^7  (Ala.)  Filling  of  blaoli  left  in  guaranty 
hrld  not  material  altera tion.—Showa  v.  Steiner, 
Lobman  &  Franir,  57  So.  700. 

AMENDMENT. 

8ee  Indictment  and  Information,  I  160;  Jndg- 
inentj^^^298,  316;  Partial,  1  65;  Pleading, 

AMOUNT  IN  CONTROVERSY. 

See  Goorts,  |  121;  JuBtices  of  the  Peace.  { 
64.  ' 

ANIMALS. 

See  Carriera,  H  211-290;  Chattel  Mortgagea, 
a  118.  261;  Negligence,  |  126;  RaOroads, 
SI  430.  447;  Street  Railroada,  H  7&  110; 
Witneesee,  S  268. 

%  13  (Fla.)  Evidence,  in  s  prosecution  for 
fraadalently  altering  the  marka  of  an  animal, 
held  to  aaatala  a  conrtction^-^olTin  t.  State, 
57  So.  m 

I  13  (Fla.)  In  a  prosecotion  for  fraudulently 
changing  the  marlcs  of  cattle,  exclusion  of  tes- 
timony of  defendant  that  he  liad  not  daimed 
the  cattle  after  the  marks  were  changed  held 
error^Savage  t.  State,  57  So.  606. 

APPEAL  AND  ERROR. 

See  Certiorari;  Coats,  |  247;  Courts,  «  204- 
224:  Criminal  Law,  ||  641,  785,  7Kf,  834, 
1030-1186;  Divorce,  M  177,  280 ;  Drains,  §  82; 
Exceptions,  Bill  of;  Executors  and  Adminis- 
trators.  |  256;  Homicide,  H  100.  332-348; 
Jnsticea  of  tlie  Peace,  ||  140-174;  Manici- 
pal  Corporationa,  1  642;  Taxation,  K  462, 
495. 

m.  DECISIONS  REVmWABU. 
(O)  AMBBt  or  1b  OoatroTenir. 

S47  (Miss.)  Where  neither  the  verdict  nor 
jadgment.  in  replevin  by  a  tenant  after  dis- 
traint the  landlord,  fixed  the  amount  dis- 
trained for,  keld,  that  the  amount  stated  in  the 
attachment  affidavit  controlled,  as  to  giving  the 
Supreme  Court  JoriBdiction  on  appeal.— Pen- 
nington y.  Ritchie,  67  So.  220. 

(D)  Ftnalltr  of  Deteraal  nation. 

I  78  <Ala.Aj)p.)  No  appeal  lies  from  a  Judg- 
ment anstaiumg  a  demurrer  to  the  com^int. 
— Halfling  v.  Traiiamson,  57  So.  79. 

<VI)  Natare,  8eop«,  and  ESffcet  of  Decision. 

f  87  (Ala.)  No  appeal  lies  from  an  order  im- 
poaing  fxiata  as  a  condition  of  a  continnance. 
— ^Mc£aughUn  v.  Beyers,  67  So.  716. 

8  105  (Ala.App.)  A  nonsuit  held  not  taken 
because  of  mlmgs  on  the  pleadings,  evidence, 
or  instmctiona,  as  contempCated  by  Code  Xd07, 


t 3017.— Cora  Products  Refining  Co.  t.  Dreyfus 
roB.,  67  So.  517. 

In  absence  of  statute,  an  appeal  does  not  lie 
from  a  volnntary  or  involuntary  nonsuit.— Id. 

{115  (Miss.)  In  an  action  for  partition,  a 
decree  ordering  the  land  to  be  sold  is  interloc- 
utory.—Sowell  V.  Sowell,  67  So.  626. 

(F)  Mode  of  Rendition,  Form,  aad  BatrF 
of  Jndsnent  or  Order. 

S  123  (Ala.App.)  Recital  in  a  bOi  of  excep- 
tions held  insufficient  to  show  an  appealable 

S'  dgment  granting  a  new  trial.— Lasseter  v, 
eas,  57  So.  49. 

V.  PREVBHTATIOV  AHD  BBSBBTA- 

TiOM  nr  i>owi»  oouBT  or 

GBOVHDS  OF  BEVIEW. 

<B)  Objections  and  Hotloaa,  aad  Rnllnss 
Thereon. 

fi  194  (Ala.)  Only  those  grounds  of  objection 
to  pleas  which  were  taken  below  by  demurrer 
and  renewed  on  appeal  will  be  considered.— 
Biriningliam  Trust  &  Savings  Co.  v.  Currey,  57 

So.  962. 

1204  (Ala.)  An  objection  to  the  admission 
in  evidence  of  a  ^per,  on  the  ground  that  it 
has  not  been  identified,  cannot  be  considered  on 
appeal,  where  it  was  not  taken  in  the  court 
below.— Cooper  v.  Slaughter,  67  So.  477. 

1 206  (Ala.App.)  The  necessity  of  otFering 
in  evidence  the  indorsement  of  registry  on  an 
instrument  cannot  be  raised  for  the  first  time 
on  appeal.— Polytbisky  v.  M.  F.  ^tterson  A 
Son,  57  So.  130. 

1206  (Ala.App.)  Exclusion  of  a  question 
asked  a  witness  held  not  reviewable,  in  the  ab- 
sence of  a  showing  as  to  what  was  sought  to  be 
proved.- BInninriuun  Ry^  Light  A  Power  Go. 
T.  Demmins,  67  So.  404. 

{216  (Ala.)  A  charge  which  is  only  errone- 
ous if  construed  In  a  certain  way  is  not  re- 
versible error  where  the  party  complaining  did 
not  ask  for  an  explanatory  charge.— Cooper  t. 
Slaughter,  57  So.  477, 

{223  (Ala.)  A  Judgment  in  detinue  held  In- 
valid because  not  responsive  to  the  complaint 
and  must  be  reversed  notwithstanding  Code 
1907.  {  4143.— Kirkland  v.  PUcher,  57  So.  46. 

S  232  (Ala.)  An  objection  that  evidence  was 
a  mere  opinion  *or  conclusion  cannot  be  first 
raised  on  appeal.— Abingdon  Hills  t.  Grogan, 
67  So.  42. 

fi  237  (Fla.)  Where  evidence  becomes  irrele- 
vant, but  there  is  no  motion  to  strike,  party 
originally  objecting  cannot  complain  on  appeal. 
—Seaboard  Air  Line  Ry.  t.  Rents,  67  So.  612. 

(O)  Exeeptloas. 
S260  (Ala.App.)  Exclusion   of   evidence  is 
not  reviewable  in  the  absence  of  exception^ 
Birminaham  Ry.,  Light  &  Power  Oo.  Dem- 
mms,  67  So.  404. 

VX  PABTIE8. 

i  325  (Ala.App.)  A  final  judgment  ascer- 
tainins  separate  suras  to  be  paid  severally  by 
several  recognizors  will  not  support  ajoint 
writ  of  error.— Copeland  t.  Dixie  Lumber  Co., 

57  So.  124. 

S  327  (La.)  In  an  action  to  recover  property, 
brought  against  the  several  successive  vendors, 
the  last  appeal  by  plaintiff,  to  which  the  laat 
vendee  only  is  made  a  party,  will  be  dismissed 
for  want  of  proper  parties.— <:hicago-Texa> 
I^od  &  Lumber  Co.  t.  Sabine  Biver  Lumber 
Co.,  57  So.  1003, 

1329  (La.)  Where  appellant  has  been  order- 
ed to  make  certain  persons  parties,  the  appeal 
will  not  be  dismissed  for  dewr  in  so  doing  un- 
less unreasonable.— Kerlec  v.  New  Ortoana  Land 
Co.,  67  So.  647. 
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th.  BBQiimTBBAHD mooEBDnrcw 

FOB  T&Ainmft  OF  OAUSB. 

S339  (Mi88.)  If  an  appeal  is  QOt  applied  for 
wiUiiD  10  days  after  the  date  of  an  ioterlocu- 
tory  decree,  aa  required  by  Code  1906.  |  35, 
an  appeal  eubsequently  taken  wiU  be  dismisBed. 
— Sowell  T.  Sowell,  57  So.  628. 

S35I  (Miaa.)  The  filituc  of  an  appeal  bond 
within  two  years  after  decree  stOH  the  ran- 
nlng  of  limitations,  though  no  dtatlon  wax 
Mrred.— UcAlIiflter  v.  BicfaardsoB,  67  So.  M7. 

(D)  WHt  of  Mrr99t  CItetioB,  or  llotlM> 

1 429  (La.)  Appellee  accepting  serrlce  of  pe- 
tition ox  appeal  cannot  nne  that  the  notice 
■hoald  bava  been  served  bezore  the  return  day. 
— Keriec  t.  New  Orleana  Land  Co.,  57  So.  647. 

<■)  Bntrrt  D€Mi]cetlBv>  a&#  AypeAvaBoe. 

1 435  (MiM.)  Citation  upon  appellees  held 
unnecessary ;  their  appearance  havlQg  been 
filed  before  the  day  fixed  by  Code  1906  1  4906. 
a«  return  dty.— McAllister  t.  Richardson,  57 
So.  517. 

IX.  MvrmamxBiBMM  on  stat  of  fbo- 

csEDnrcM. 

1 460  (Fla.)  Snpersedeas  brad  k«Jd  invQlid, 
[n  absence  of  an  order  by  the  Supreme  Court, 
or  ft  justice  thereof,  under  Gen.  St.  1906.  H 
1701,  1909.-BfitcheU  t.  Mason.  67  So.  604. 

1474  (Ala.)  A  supersedeas  bond,  defective  in 
not  naming  one  oi  the  defendants  among  the 
obligeea.  and  in  not  naming  the  sureties  in  the 
body  of  Uie  bond,  cannot  be  corrected  in  the 
Supzeme  OourL— Birmingham  Trust  &  Savings 
Go.  T.  Carrey.  57  So.  962. 

1 465  (Ala.App.)  On  appeal  by  the  owner 
alone  in  proceedings  to  enforce  a  mechanic's 
lien,  her  appeal  bond  will  not  sapersede  the 
Jodgment  against  the  CDntraetor.-<!opelaiid  v. 
Diide  Lumber  Co..  67  So.  124. 

1485  (La.)  Where  an  appeal  suspensive  and 
devolutive  is  granted  and  appeal  bonds  given, 
the  par^  in  whose  favor  judgment  is  rendered 
held  to  have  no  capacity  to  issue  execution.— 
Christina  v.  Cusimano,  57  So.  157. 

X.  BXOOBD  AND  PAOCEEDINOS  NOT 

IN  BEOOBD. 

(A)  liattwa  «•  b*  ShoWB  fer  Rmord. 

{  497  (Ala.App.)  The  necessity  for  a  nonsuit 
authorised  by  Code  1907,  {  3017,  must  appear 
from  the  record  on  appeal.— Com  Products  Re- 
fining Co.  V.  Dreyfus  Bros.,  67  So.  517. 

tSOl  (Ala.AppO  Where  the  bill  of  excep- 
tions does  not  affirmatively  show  the  reserva- 
tion of  an  exception  to  the  charge  pending  the 
trial  and  before  the  jury  retired,  the  court  on 
appeal  will  not  review  the  charge.— Davis  T. 
GUnsen,  57  So.  79. 

(B)  Bcow*  and  Comtonla  of  HeeorJ, 

S5I6  (Ala:.App.)  Record  of  appeal  from  clr- 
t  court  held  to  show  that  the  judgment  ap- 
pealed from  was  supported  by  an  appropriate 
complaint  in  the  justice  court  where  it  was 
brought.— Zavelo  t.  J.  Goldstein  A  Co.,  67  So. 
102,  108. 

1520  (Miss.)  Where  a  peremptory  instruc- 
tion was  given,  and  so  marked  and  filed,  it  be- 
came a  part  of  the  record,  and  was  reviewable 
on  appeal  on  a  bill  of  exceptions  conttdning  the 
evidence.— HcCorkle  t.  Illinois  Cent.  B.  Co.,  57 
So.  419. 

(Q)  HMBMltr  of  Bill  of  Bxeevtlomet  Cue. 
«r  StatemeKt  Of  FMtS. 

{ 548  (Ala.App.)  A  ruling  on  a  charge  can- 
not be  reviewed  on  appeal  where  not  shown  by 
a  bill  of  exceptions.— Feters  T.  Nolen,  67  So. 
898. 


<■}  TruuHlHlom*  mia«i  PrlKtlmVa 
Sorriee  of  Ctoplee. 

I  B27  (Ala.)  An  appeal  dismissed  on  motion, 
because  of  the  failure  of  appellant  to  file  the 
transcript  in  time.— Nabors  v.  Brown,  &7  So. 
374. 

1 627  (Ala.)  An  appeal  will  not  be  dismiss- 
ed because  the  transcript  was  not  filed  in  time, 
if  it  was  filed  during  the  term  to  which  it  was 
by  law  returnable.— Lowery  v.  Petree,  67  So. 
818. 

{627  (La.)  Where  transcript  liaa  not  been 
filed  on  or  before  the  return  day  In.  n  dvil 
case,  appeal  will  be  (UanUeaed^BudiaTdKu  t. 
Cobb,  57  So.  889. 

{62S  (Ala.)  An  affidavit,  excusing  the  delay 
in  the  filing  of  a  transcript  on  i«Beal»  nmat 
be  filed  before  tbe  submistdon  of  tu  gsm.— 
Nabors  v.  Brown,  57  So.  374. 

I  628.  (fidlss.)  Appellant  held  not  at  taolt  be- 
cause the  transcript  of  the  record  was  not 
sent  Up  within  the  time  prescribed  by  Code 
1906,  |{  4902,  4906,  so  that  a  motion  to  docket 
and  dismiss  the  appeal  would  be  denied. — tSc- 
Einde  t,  FeUows.  67  So.  674. 

(I)  Defoets,  -Objeetiona,  AaicadHoat.  umM 

ComctloM. 

1639  (Ala.)  That  the  note  of  testimony  In- 
correctly stated  the  date  of  a  deed  introduced 
in  evidence  without  objection  held  not  reversi- 
ble error.- D&iley  v.  Alabama  GonsoL  Goal  & 
Iron  Co.,  67  So.  693. 

(J)  OouelaslveBeaa  and  BSeet,  Impeoefc- 
Imv  aad  OoatvadlctlMK* 

S  664  (AIa.App.)  A  recital  in  a  judgment  en- 
try held  not  to  warrant  a  couciusion  that  issue* 
tendered  by  pleadings  other  than  defendant's 
pleas  were  waived  or  abandoned. — Avery  4c.  Co. 
V.  Turner,  67  So.  256. 

(K)  Q,v*atlons  Presemted  for  KoyIow. 

i70l  (AlaApp.)  Where  the  bill  of  excep- 
tions failed  to  disclose  what  certain  evidence 
was  which  was  alleged  by  the  bffl  to  have  been 
introduced,  rulineB  based  (m  such  cvldeiice  are 
not  reviewable.-^nnnicatt  Lumber  Co.  t.  Mo- 
bite  ft  O.  B.  Co..  67  So.  78. 

XI.  ASnONlCBNT  OF  EKBOBfl. 

9733  (Ala.App.)  A  judgment  in  detione  bas- 
ed on  an  improper  verdict  held  not  reviewable, 
in  the  absence  of  an  assignment  of  error  to  tbe 
specific  objection.— Peters  v.  Nolen,  67  So.  39*v 

I  736  (Ala.)  A  joint  assignment  of  error  will 
be  overruled,  unless  sustainable  on  both 
grounds.— Continental  Casualtar  Co.  r.  Ogban. 
67  So.  862. 

1 737  (Ala.App.)  Where  one  of  two  counts 
was  good,  an  assignment  that  tbe  coart  erred 
in  overruling  a  demurrer  to  both  counts  could 
not  be  sustained.— Burton  r.  ndUtaM,  57  So. 
152. 

Xn.  BRIEFS. 

I75S  (AU.App.)  Civ.  Code  19OT,  p.  1S0& 
rule  10,  requinng  each  ground  of  error  insist- 
ed on  to  be  separately  presented,  held  not  com- 
plied with.— North  Alabama  Traction  Co.  v. 
l^lor,  67  So.  146. 

Xm.  DIWHISBAI,,  WITHDRAWAI,.  OB 
ABANDONMENT. 

S  784  (Ala.)  In  view  of  Code  1907,  B  2885. 
2886,  probibfting  dismissal  of  an  mmemltm  h- 
regukrity  in  taxing  the  appeal,  or  for  want  of 
a  sufficient  apiwal  bond,  defects  In  a  snporw- 
deas  bood,  in  not  naming  one  of  the  defend- 
ants among  tiie  obligees,  and  in  not  namiitf 
the  sureties  in  the  bo^  of  the  bond,  are  not 
ground  for  dismissal  <h  the  appeal. — Binninj!- 
ham  Trust  &  Savings  Co.  v.  Currey,  57  So.  961 

8  787  (Miss.)  Held,  that  there  was  no  mrk 
delay  as  warranted  dismissal  of  an  appeal.— 
McAllister  t.  Bichardson,  67  So,  647. 
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1797  (Ala^pp.)  Under  Code  1907,  p.  1517, 
rnle  41,  a  tnuucript  filed  within  tbe  term  held 
mAdent  where  motion  to  dlamin  was  not 
filed  within  the  time  llmieed^Petera  t.  Nolen, 
67  So.  898. 

(805  (La.)  Where  appellant  files  bond  on 
a  derolntlTe  appeal,  tmt  fails  to  file  transcript 
nithin  the  reqmred  time,  it  is  an  abandonment 
of  the  appeaL— Cox  v.  Hope  Shingle  ft  Lum- 
ber Oo.7vi  So.  899. 

XVI.  REVIEW. 
(A)  Soope  ud  Blxte»t  Ib  QvaenU* 

1837  (Ala.)  A  plea  not  filed  until  after  the 
rejection  of  testimony  cannot  be  looked  to  in 
determining  its  correctness. — Southern  Cotton 
OU  Go.  T.  Harris.  57  So.  864. 

IB43  (Ala.App.)  Where  plaintiff  indicated 
a  purpose  to  abandon  any  claim  based  on  spec- 
ified counts  of  the  compuUnt,  the  overruling  of 
a  demurrer  to  such  counts  would  not  be  con- 
sidered.—Hudson  V.  Wright,  57  So.  90. 

1 843  (MissO  Where  the  parol  evidence  rule 
In  Miisisslpiu  and  In  a  sister  state  in  which  a 
contract  was  executed  is  the  same,  whether  the 
contract  is  governed  by  tbe  lex  fori  or  the  lex 
loci  hel4  immaterial.— EntcliBb  v.  New  Orleans 
ft  N.  B.  R.  Co..  57  So.  ZSS. 

1 852  (Ala.)  Where  a  verdict  in  ejectment  was 
rendered  on  a  plea  of  "not  guilty."  rulings  on 
motions  to  strike  and  demorzexs  to  special  pleaa 
will  not  be  considered  on  review.— Leatn  v. 
Cobia,  57  So.  972. 

f  883  (Ala.)  On  appeal  from  a  decree  over- 
mung  a  demurrer  to  a  bill  to  remove  the  set- 
tlement and  administration  of  an  estate  from 
the  probate  to  tbe  chancery  court,  held,  that 
the  will  could  not  be  constmed.— Ashurst  v. 
Ashurst,  57  So.  442. 

1866  (Ala.App.)  Appellant  may  only  have 
reviewed,  on  appeal  from  a  nonsatt  taken  un- 
der Code  1907.  J  3017,  the  ruUngs  causing  the 
Bonsait^-Gom  Products  Befining  Co.  v.  Drey- 
fas  Bros.,  67  So.  517. 

(B)  iBterloostoiT,  Collateral,  aad  8wpvla« 
■tvutmrr  Froeoedlna*  and  ttaaatlons. 

1874  (Fla.)  On  appeal  from  temporary  re- 
straining order,  where  contract  breadied  prima 
facie  justifies  the  order,  appellate  court  h^d, 
not  required  to  make  minute  critical  examina- 
tion to  see  if  some  portion  of  the  contrsct  be 
invalid.— Bowman  v.  Ar^,  57  So.  206. 

(O)  Pavtlas  aatltlad  to  AUeva  Uraar. 

1 882  (Miss.)  A  party  cannot  complain  of 
an  erroneous  Instmction,  where  instructions 
embodying  the  same  principle  were  given  at 
his  request— New  Orleans,  11.  ft  O.  B.  Co.  v. 
Cole,  67  So.  556. 

1883  (Fla.)  Objections  spedfically  abandon- 
ed in  the  drcuit  court  cannot  be  renewed  in 
the  Supreme  Court. — Collier  v.  Caasady,  67  So. 
617. 

(B)  PreavmptlOBS. 

I  Ml  '<Ala.App.)  The  record  on  appeal  must 
affirmatively  snow  error  of  the  trial  court  to 
authorize  a  reversal. — Davis  v.  Clausen,  67  So. 
79. 

I  901  (Ala.App.)  Brror  must  be  affirmatively 
shown  on  appeal,  and  will  not  be  presumed. — 
BlcUey  V.  Sberrod.  67  So.  1018. 

§901  (Fla.)  The  appellant  or  plaintU!  in  er- 
ror must  make  the  errors  elearhr  appear;  every 
presumption  being  in  favor  of  ute  correctness  of 
the  rulings  of  the  trial  conrtj— Bank  ot  Jasper 
T.  Toten,  57  So.  'JStS. 

1907  (Ala.)  CMvim  the  afirmathre  charge 
for  defendant  in  ejectment  held  not  shown 
error  by  a  bill  of  exceptions  not  purporting 
to  set  out  all  or  substnnrially  alt  the  evidence. 
— Besrd  v.  Du  Bose,  57  So.  703. 


1 9(6  (Ala.App.)  On  appeal,  held  that  it 
would  be  presumed  that  defendants  waived  the 
filing  of  a  complaint^Zavelo  t.  J.  Goldstein  ft 
Co.,  57  So.  102. 108. 

S9I7  (Ala.)  Where  demurrers  sustained  hj 
the  trial  court  are  not  set  out  in  tbe  record, 
the  Supreme  Court  presumes  that  the  demur- 
rers properly  stated  a  valid  objection  to  the 
pleading.— BfchaidsoB  v.  Hertins.  67  So.  72a 

1926  (Fla.)  That  bonds  properly  in  evi- 
dence as  to  some  parties  are  copied  in  the 
transcript  held  not  to  raise  conduslve  pre- 
sumption that  they  were  properly  used  in  evi- 
dence as  to  all  parties.— International  Kaolin 
Co.  V.  Vause,  67  So.  800. 

S  928  (Ala.App.)  Whwe  it  is  not  shown  that 
the  bill  of  exceptions  contains  all  of  the  evi- 
dence, the  Court  of  Appeals  must  presume  that 
an  affinnative  charge,  abstractly  correct,  was 
justifled  by  tb»  evidenoe.— Bickley  v.  Sherrod, 
5T  So.  10J3. 

%  934  (Fla.)  In  equity,  as  well  as  at  law,  final 
decree  will  not  be  reversed,  unless  the  evidence 
clearly  shows  error.— Bsnk  of  Jasper  v.  Tuten, 
67  So.  238. 

{934  (Fla.)  Final  decree,  based  largely  on 
questions  of  fact,  will  not  be  reversed,  unless 
Clearly  erroneous.— Dixon  Lumber  Co.  v.  Jen- 
niags,  57  So.  615. 

I  938  (Ala.App.)  BIUb  of  exceptions  are  con- 
strued most  strongly  against  the  exceptor. — 
Bifkley  v.  Sberrod,  67  So.  lOia 


(O)  (l< 


Faci,  Terdlats, 
iaa*- 


Id  FlB«. 


1992  (Ala.)  The  ruling  of  the  trial  court 
upon  the  qualification  of  nonexpert  witnesses 
to  testify  as  to  the  sanity  of  a  person  will  not 
be  reviewed,  unless  clearly  appearing  errone- 
ous.—Johnston  V.  Johnston,  57  So.  450. 

I  1002  (AlaApp.)  A  verdict  of  a  jury  in  an 
action  on  an  insurance  policy  held  conclusive 
as  to  the  fact  of  payment  of  dues.— District 
Grand  Lodge  No.  23,  United  Order  of  Odd  Fel- 
lows in  America  v.  Hill,  67  So.  147. 

i  1004  (Ala.App.)  The  court  on  appeal  will 
not  reverse  for  excessiveness  of  verdict  where 
tbe  lower  court  refused  to  grant  a  new  trial 
thereon.— Southern  Ry.  Co.  v.  Proctor,  67  80. 
613. 

{  1005  (Ala.)  Denial  of  a  new  trial  on  con- 
Bicting  evidence  held  not  reviewable.— Louis- 
ville ft  N.  R.  Co.  v.  Hutcberson,  57  So.  379. 

(  1009  (Fla.)  A  final  decree,  based  on  ques- 
tions of  fact,  will  not  be  reversed,  imless  the 
evidence  clearly  shows  it  to  be  erroneous^ 
Stanley  v.  Thompsou,  67  80.  106. 

8  1009  (Fla.)  Tbe  findings  of  a  chancellor  on 
testimony  taken  before  a  master  or  examiner 
will  not  be  disturbed,  unless  clearly  erroneous. 
—Bank  of  Jasper  v.  Tuten,  67  So.  W8. 

I  1009  (Fla.)  Finding  by  chancellor  on  cttn- 
filcting  evidence  will  be  affirmed.— Alles  v.  Diax, 
57  So.  614. 

I  1009  (Fla.)  A  decree  will  not  be  reversed, 
as  being  against  tbe  evidence  and  because  no 
replication  was  filed,  when  ample  evidence  to 
support  the  decree  was  filed  by  consent.— 011- 
lett  V.  Beacham,  57  So.  615. 

11000  (Fla.)  Findings  of  efaancellor  should 
not  be  disturbed,  unless  clearly  erroneous. — 
Dixon  Lumber  Co.  v.  Jennings,  67  So.  615. 

I  1010  (Ala.App.)  Where  the  findfaws  of  the 
trial  court  are  supported  by  the  eyldence.  Its 
conclusions  as  to  all  matters  over  which  it 
bad  jurisdiction,  and  tbe  judgment  as  to  all 
such  matters,  should  not  be  disturbed  on  ap- 
l^aL— Gopeland  v.  Dixie  Lumber  Co.,  S7  £10. 

S  lOrO  (Fla.)  Finding  that  a  ssle  of  goods 
was  out  of  the  usual  course  of  business  of  the 
vendor,  which  is  justified  by  the  evidence,  held 
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hot  to  be  disturbed  by  the  Supreme  Court.— 
Goldstein  v.  Maloney,  67  So.  342. 

{toil  (La.>  Where  the  eyidence  is  conflict- 
ing, the  fiadiuKS  of  the  trial  judge  will  not  be 
disturbed  unless  cieartv  agaioBt  the  prepcHider- 
ance  of  the  evidence.— Bondreanx  v.  Fint  Nat. 
Banlc.  67  So.  999. 

{  1013  (La.)  Judgment  aa  to  damages  on 
conflicting  evidence  will  not  be  disturbed. — Po- 
lice Jnrr  of  Parish  of  Iberville  v.  Texas  &  P. 
Ry.  Co.,  57  So.  163. 

I  1019  <Ala.)  The  finding  by  the  register,  in 
an  action  against  a  mortgagee  of  chattels  for 
an  accoanting,  aa  to  the  value  of  a  horse,  bas- 
ed upon  conflicting  evidence,  is  conclusive. — 
Zadek  v.  Burnett,  57  So.  447. 

I  1019  (Fla.)  Where  the  evidence  la  conflict- 
tog  the  judgment  of  a  referee  will  not  be  dis- 
turbed.-^>owlinK  Lumber  Gfh  t.  King,  57  So. 
337. 

S  1021  (Fla.)  Where  amount  of  damages 
found  by  referee  ia  in  accordaoce  with,  issues 
and  ia  not  manifestly  onreaBonable,  judgment 
will  Dot  be  disturbed  on  appeal. — Warfield  v. 
Hepburn,  57  So.  618. 

(H)  H«ml«M  BrroT. 

I  (026  (Ala.)  The  court  on  appeal  held  not 
authorized  to  affirm  a  decree,  merely  because 
some  of  the  appellants  are  not  prejudiced 
thereby.— Farr  t.  Chambleaa,  57  So.  ^8. 

{  1033  (Ala.)  A  respondent  who  demura  and 
files  a  cross-bill  against  which  demurrer  ia 
filed  cannot  on  appeal  from  a  decree  overruling 
both  demurrers  complaio  that  the  demurrer  to 
his  croBs-bill  was  overruled.— Aahurst  t.  Ash- 
urst,  57  So.  442. 

S  1033  (Ala.App.)  Appellant  cannot  complain 
that  the  trial  court  inatructed  the  jury  on  a 
matter  not  put  in  issue  by  appellant's  pleading. 
—Avery  ft  Co.  v.  Turner,  ST  So.  S£55. 

S  1040  (Ala.)  Error  In  sustaining  a  demur- 
rer which  did  not  specify  inaptness  of  a  plea 
as  a  defense  is  harmless  where  the  plea  was 
not  amendable.— Montgomery  County  Pm- 
ett,  67  So.  823. 

Sustaining  a  demurrer  to  a  plea  of  nonper- 
formance in  an  action  on  contract  held  harm- 
less in  view  of  general  denial.— Id. 

To  entitle  defendant  to  a  reversal,  he  most 
show  tb».t  benefit  from  a  special  plea  to  which 
a  demurrer  was  sustained  would  not  be  re- 
ceived from  other  pleadings.— Id. 

1 1040  (Ala.)  Sustaining  a  demurrer   to  a 

Elea  is  harmless  where  the  defendant  bad  the 
enefit  of  the  facts  therein  alleged  under  other 

Sleas.- Southern  Cotton  Oil  Co.  v.  Harris,  67 
o.  854. 

I  1040  (AIa.App.)  Any  error  In  sustaining 
demurrers  to  special  pleas  was  harmless  to  de- 
fendant where  defendant  had  the  benefit  of 
the  facts  alleged  in  such  pleas  under  the  gen- 
eral issue.— Alexander  v.  Smith,  57  So.  104. 

i  1040  (A]a.App.)  The  error,  if  any,  in  sus- 
taining demurrers  to  a  special  plea  alleging 
matters  available  under  other  pleas,  is  liarm- 
less.- National  Chemical  Co.  v.  National  Ani- 
line ft  Chemical  Co.,  67  So.  114. 

§  1040  (Ala.App.)  Defendant  was  not  prej- 
udiced by  the  sustaining  of  demurrers  to  pleas 
of  contributory  negligence,  where  it  receired  the 
full  benefit  of  such  defense  under  pleas  on 
which  issue  was  joined.— Birmingham  Ry.,  Light 
ft  Power  Co.  v.  Hunnicutt,  57  So.  '2fX£. 

{  1040  (Fla.)  Sustaining  demurrers  to  a  sec- 
ond set  of  replications  setting  up  practically 
the  same  matters  as  in  the  first  set  held  a  prac- 
tical revocjction  of  the  overruling  of  demurrers 
to  the  first  set.— Erictiaon  v.  Insurance  Co.  of 
North  America,  57  So.  340. 

I  1042  (Ala.)  Error  may  not  be  predicated 
on  the  court's  refusal  to  strike  matters  from 
the  complaiut.- Bixby-Theisen  Co.  v.  K^ans, 
67  So.  30. 
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{  1046  (Fla.)  Trial  of  cause  fai  the  absence 
of  defendant's  counsel  lield  no  ground  for  re- 
versal in  the  absence  of  a  showing  of  aJmse  of 
discretion.- American  Tie  ft  l^ber  Col  v. 
Washington,  57  So.  201. 

i  1048  (Ala.)  Overruling  a  valid  objectiua 
to  a  question  not  answered  by  witness,  or  else 
anawered  favorably  to  the  party  objecting,  is 
not  prejudidal  error.— Cotter  v.  Slaughter,  oT 
So.  |77. 

I  1048  (Ala.)  Overruling  objection  to  a  ques- 
tion cannot  be  complained  of  as  error  where 
the  witness  answered  that  he  did  not  know.— 
Southern  Cotton  Oil  Co.  v.  Harris,  57  So.  STA. 

i  1050  (Ala.)  Admission  of  parol  evidence  as 
to  the  time  and  place  of  conversations  betwcfo 

filaintiff  and  defendant'a  president  held  harm- 
esB.— BIxby-Tbeisen  Co.  v.  Evens,  57  So.  3». 
f  1050  (Ala.)  In  ejectment,  the  error  in  ad- 
nuttlng  evidence  held  not  prejudicial. — Chambly 
V.  Winiams,  57  So.  374. 

I  1050  (Ala.)  Reception  of  map  of  snrvey  in 
evidence,  which  added  nothing  of  rahie  to  the 
surveyor's  oral  testimony,  held  hanoless.- 
Cooper  V.  Slaughter,  57  So.  477. 

$  1050  (Ala.)  In  trespass  for  the  taking  of 
goods,  admission  of  evidence  of  a  sheriff  as  to 
notice  of  a  second  levy  given  AeM  at  most 
harmless  error,  it  being  immaterial. — Sontheni 
Cotton  OU  Co.  V.  Harris,  67  So.  854. 

i  1050  (Ala.App.)  The  error  in  the  mode  of 
proving  signatures  to  a  note  and  mortgage  se- 
curing It  held  harmless.— Moseley  t.  Sehna  Nat. 
Bank,  57  So.  91. 

In  detinue  by  the  transferee  of  a  chattel 
mortgage  for  the  chattels  covered  thereby,  the 
error  in  the  admission  of  certain  evidence  Md 
not  prejudicial.— Id. 

§  1050  (Fla.)  Where  the  plaintiff  and  de- 
fendant in  ejectment  claim  through  a  common 
source  of  title,  errora  committed  in  allowins 
improper  evidence  of  such  common  title  ar« 
harmless.— Investment  Co.  v.  Trueman,  57  Sa 
663. 

§  1051  (Ala.)  In  a  suit  to  quiet  title  to  swamp 
land,  defendant's  patent  from  the  state,  ondL-r 
Acta  1911,  p.  192,  being  prima  facie  proof  of  ti- 
tle, plaintiff  was  not  prejudiced  by  the  introdoc- 
tion  of  evidence  of  entries  in  the  IxKiks  of  the 
State  Treasurer,  showing  payment  for  the  land 
by  the  patentee.— Brue  v.  McMillan.  57  So.  486. 

{  1051  (Ala.)  Admission  of  a  void  order  ap' 
pointing  trustees  in  a  suit  in  ejectment  br 
such  trustees  lield  not  prejudicial,  in  view  of 
other  evidence. — Busbee  v.  Thomas,  57  So. 
587. 

S  1051  (Ala.)  Any  error  in  admission  of  the 
record  of  a  mortgage  is  harmless,  it  being  ao 
exact  duplicate  of  the  original  mortgage,  al- 
ready in  evidence.— hiills  v.  Hudmon  &  Co, 
57  So.  739. 

{  1056  (Ala.)  The  improper  extrusion  of  s 
deed  offered  by  defendant  to  show  color  at  title 
was  harmless  where  the  evidence  of  adverse  poi- 
se asion  was  insufficient  to  establish  Us  nfSti 
to  any  part  of  the  land.— Brannaa  t.  Henry.  57 
So.  967. 

fi  1056  (Ala.App.)  Exclusion  of  relevant  evi- 
dence is  not  reversible  if  appellant  -was  not 
prejudiced.— Birmingham  Ry.,  Light  ftc  Power 
Co.  V.  Demmins,  57  So.  404. 

I  loss  (Ala.App.)  The  ezclusion  of  testi- 
mony later  admitted  is  hsrmless,  if  erroneras- 
—V.  J.  Forrester  ft  Bro.  v.  J.  A.  May  Co.,  57 
So.  64. 

S  1058  (Ala.App.)  Error  in  permitting,  plain- 
tiff to  introduce  a  part  only  of  defendant's  dep- 
osition held  not  cured.— North  *l"^»*n«  Trac- 
tion Co.  V.  Daniel,  67  So.  120. 

Defendant  held  not  prejudiced  by  a  mliaj; 
permitting  plaintiff  to  introduce  a  put  onl.r 
of  defendant's  deposition.- Id. 

The  sustaining  of  an  objection  to  a  qoestioa 
was  without  prejudice  where  the  witness  aa- 
swered^Id. 
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i  1058  (Ala.App.)  Snstainiog  an  obJectioD  to 
«  question  pat  to  a  witness  is  not  prejndkial, 
where  the  question  was  practically  answered.— 
Polrtinsky  t.  M.  F.  Patterson  &  Son,  07  So. 

m 

11058  (Ala-App.)  A  street  railwsT  company 
sued  for  collision  between  its  car  and  a  ve* 
bicle  ftcM  not  prejudiced  by  exclusion  of  testi- 
mony relating  to  the  driver's  acts.— Birming- 
ham^^-f  Light  &  Power  Co.  t.  Demmins,  57 

1 1060  (Ala.)  Denial  of  a  motion  for  a  new 
trial  because  of  Improper  remark?  of  plaintiff's 
counsel  held  prejudicial  error.— BirmlnKnam  Ry., 
Ll^t  ft  Power  Co.  t.  Drennen,  67  So.  870. 

i  1062  (Ala.)  Certain  errors  in  a  will  con- 
test held  narmless  to  the  proponent.— Johnston 
V.  Johnston,  57  So.  460. 

i  1062  (Miss.)  A  plaintiff,  who  received  a 
verdict,  cannot  complain  that  the  court  refnsed 
<tfl  instruction  for  a  peremptory  instruction.— 
New  Orleans,  M.  ft  C.  R.  Co.  v.  Cole,  57  So. 
556. 

I  1066  (Ala.)  Charge  relating  to  issue,  which 
by  stipulation  bad  been  eliminated  from  the 
case,  held  harmless. — Cooper  r.  Slaughter,  67 
So.  477. 

S  1066  (Ala.)  An  abstract  charge  as  to  dis- 
tsnces  in  a  deed  in  ejectment  held  not  errone- 
ous.—Bnsbee  V.  Thomas,  67  So.  587. 

1 1066  (Fla.)  Where  the  value  of  property 
lost  or  dunaied  In  shipment  shall  be  computed 
at  place  and  time  of  shipment,  held,  not  revenl- 
ble  error  to  charge  that  its  value  should  be 
computed  at  the  time  and  place  of  delivery, 
where  the  value  was  the  same  in  both  places. — 
Seaboard  Air  Line  Ry.  v.  Renta,  57  So.  612. 

i  1068  (Ala.)  Erroneous  contradictions  In  In- 
stroctions  are  prejudicial  error,  where  it  can- 
not be  determined  which  instruction  was  fol- 
lowed.— Christopher  v.  Curtis-Attalla  Lumber 
Co.,  57  So.  837. 

i  1068  (AlaApp.)  The  error  in  instructions 
permitting  jninitiTe  damages  held  reversible.— 
Edwards  t.  MassIngHl,  57  So.  400. 

I  1068  (AlaApp.)  Any  error  in  authorising 
recovery  for  punitive  damages  was  harmless 
where  the  junr  allowed  actutu  damages  only. — 
Birmttwham  By,,  light  ft  Power  Go.  t.  Dam- 
inins,  Si  So.  404. 

%  1068  (E^)  In  action  against  electric  rail- 
road company  for  injuries,  erroneous  instruc- 
tion held  to  require  reversal  unless  the  evidence 
was  such  that  the  verdict  coald  not  have  been 
different.— Farnsworth  t.  Tampa  Electric  Co., 
67  So.  239. 

t  1073  (Fla.)  Entry  of  default  while  a  plea 
stood  undisposed  of  held  harmless,  under  the 
circumstances. — Franklin  Phosphate  Co.  v.  In- 
ternational Harvester  Co.  of  America,  57  So. 

■2oa 

(I)  Brror  Wslved  !■  Appellnte  Cowrt. 

g  1078  (Ala.)  A  court  on  appeal  will  not 
consider  refused  charges  which  are  not  argued. 
— Busbee  v.  Thomas,  57  So.  587. 

I  1078  (Ala.)  The  failure  to  argue  assign- 
ments of  error  to  the  overruling  of  demurrer 
further  than  to  assert  that  the  demurrer  was 
improperly  overruled  is  a  waiver  of  the  aa- 
sigomeots.— Richardson  v.  Mertins,  57  So.  720. 

%  r078  (Ala.App.)  Assignments  of  error  held 
waived  for  insufficient  presentation  in  the 
'briefs,— Carbon  Hill  &  Lost  Creek  Coal  Co.  t. 
W.  P.  Cooper  &  Son,  57  So.  81. 

$1078  (Ala.App.)  Assignments  of  error  based 
on  the  giving  of  charges  not  supported  by  ar- 
jptunent  or  citation  of  authoriQr  need  not  be 
considered  on  appeat— Polytinsky  v.  M.  F.  Pat- 
terson &  Sod,  67  So.  130. 

S  1078  (AlaApp.)  An  assigrnment  of  error  to 
the  refusal  of  certain  charges  was  waived ' 


where  the  assignment  was  not  argned.— Burton 
T.  PbiUips,  57  So.  162. 

(K)  Sobaevneat  Appasla. 

i  1097  (La.)  Where  a  motion  to  dismiss  ap- 
peal has  been  overruled  by  Supreme  Court, 
the  matter  held  concluded  on  subsequent  ap- 
peaL^-Ghrlstina  t.  CuBlmano,  07  So.  167. 

XVIE.  DETEBMIKATIOX  AND  DIBPO- 
SinOH  OF  OAVBE. 

(A)  Deolslon  la  Oeneval. 

1 1118  (La.)  A  judgment  cannot  be  amended 
as  between  ooappellees.— Smith  t.  American 
Bridge  Co..  67  So.  881. 

(B)  AfltrimaBce. 

I  11 35  (Fla.)  Where  evidence  sustains  verdict 
and  no  material  error  appears,  the  judgment 
will  be  affirmed.— Farnsworth  t.  Tampa  Elec- 
tric Co..  67  So.  233. 

{1(40  (Fla.)  Under  the  statute  authorizing 
recovery  of  compensation,  where  punitive  dam- 
ages are  erroneously  allowed,  a  remittitur  may 
be  ordered.— Florida  East  Ooast  B.  Co.  T. 
Schumacher,  67  So.  603. 

(C)  HodlfloMtloau 

8  1151  (La.)  Damages  will  be  increased  on 
appeal,  but  not  beyond  the  amount  claimed  by 
plaintiff  before  aulL— Smith  t.  American  Bridge 
Co..  67  So.  891. 

(D)  ReverBMl. 

I  1171  (Ala.App.)  Where  the  evidence  offer- 
ed by  plaintiff  is  such  as  to  support  a  verdict 
for  an  amount  which  would  carry  coats,  the 
error  In  excluding  the  evidence  was  prejudicial. 
— Kendrick  &  McGough  v.  Chafin,  57  So.  78. 

fi  1171  (A]a.App.)  The  error,  if  any,  in  an 
instruction  on  the  measure  of  damages  In  tro- 
ver, held  not  to  justify  a  reversal.— Blair  v. 
Riddle,  57  So.  382. 

§1175  (Ala.App.)  Where  the  judgment  in 
detinue  did  not  follow  the  verdict,  it  was  not 
reversible  error,  but  the  appellate  court  will 
enter  a  proper  judgment. — Stuison  T.  E^iircloth 
Byrd  Co.,  57  So.  143. 

I  1175  (Miss.)  The  Supreme  Court  Is  not 
authorized  to  consider  the  merits  of  a  contro- 
versy, unless  passed  on  in  the  lower  court.— 
Aacher  &  Baxter  v.  Edward  Moyse  ft  Co.,  67 
So.  299. 

f  1177  (Fla.)  When  an  erroneous  charge  could 
have  misled  the  jury  a  new  trial  will  be  grant- 
ed.—E^tmsworth  T.  Tampa  Electric  Co.,  67  So. 
283. 

I  1 178  (La.)  Where  coort  treats  opposition  of 
person  claiming  ownership  and  possession  of 
property  seized  under  execution  as  possesaory 
action,  the  case  will  be  remanded  for  decision 
oo  issue  of  title. — Mouton  v.  Southern  Sawmill 
Co.,  57  So.  934. 

I  1180  (Ala.)  A  reversal  of  a  judgment  un- 
der which  a  building  was  taken  off  premiaea  by 
a  lienholder  under  Code  1907,  {  4756,  held  not 
to  antihorise  an  action  in  trespass.— Wildman 
V.  Evans  Bros.  Const  Co.,  67  So.  831. 

I  1 180  (Ala.App.)  Effect  of  reversal  of  judg- 
ment in  proceemngs  to  enforce  a  mechanic's 
lien  stated.— Copeland  t.  Dixie  Lumber  Ga,  67 
So.  124. 

(F)  llmtet*  mmM  Proecedlasa  ta  Iiower 
Covrt. 

f  1194  (Ala.App.)  Motion  for  mandamus  by 
appellants  to  compel  the  court  below  to  vacate 
an  order  dismissing  appellants'  motion  for  a 
rehearing  held  properly  dismissed.— Zavelo  t. 
J.  Goldstein  ft  Co.,  57  So.  102,  103. 

8  1201  (Fla.)  Effect  on  subsequent  appeal  of 
de<jsion  on  former  appeal  as  to  validity  of  in- 
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■nnnee  poUdeB,  itatAd.— BrfdEion  t.  Inmnmee 
Co.  of  North  America,  S7  So.  840. 

S  1210  (La.)  Wbere  a  case  was  remanded 
because  sot  decided  on  the  merits,  the  trial 
judge  properir  took  it  under  adviaemeiit.— La 
Barre  t.  Borton-SwartB  GjpreH  Co.,  07  Bo. 
656. 

1 1212  (La.)  Where  «  caae  Is  remanded  for 
evidence  as  to  damases,  no  other  evidence  can 
be  introduced.— Police  Jurj  of  Pariah  of  Iber- 
ville T.  Texas  A  P.  Bp.  Co.,  07  So.  163. 

XVTTL  T.TA1ITT.TmB  ON  BOITDS  ARD 

mniEBTAKiNoa. 

S  1227  (Miss.)  Sureties  Add  not  entitled  to 
discharge  of  supersedeas  bond  on  motion  in 
Supreme  Court,  although  thev  were  misled  into 
signing  It^Donglas  v.  Parsons-Mar-Oher- 
Schmidt  Co..  57  So.  624. 

!  1234  (Ala.App.)  On  appeal  hj  the  owner 
alone  in  proceediaiKs  to  enforce  a  mechanic's 
lien,  neither  she  nor  her  sureties  on  her  appeal 
bond  win  be  liable  for  On  judgment  against  the 
contractoT.'--Gopeland  r.  IHxle  Lnmber  Co.,  67 
So.  124. 

APPEARANCL 

1 9  (La.)  Wbere  nonresidents  are  proceeded 
against  by  curator  and  attachmuit,  their  ap- 
pearance to  bond  the  attachment  confers  juris- 
diction cenerally^ElTst  Nat  Bank  v.  Jolmson, 

57  So.  i&O. 

119  (La.)  A  defendant  maj  appear  wtthoat 
subjecting  himself  to  the  court's  Jurisdiction, 
for  the  purpose  of  removing  the  cause  or  at- 
tacking jurisdiction,  or  because  of  defective  pro- 
cess.—First  Nat.  Bank  v.  Johnson,  67  So.  930, 

APPLIANCES. 

See  ICaater  and  Servant,  U  101-107. 

APPLICATION. 

See  New  Trial,  i  140. 

APPOINTMENT. 

See  Charities.  M  33,  47;  Munldpal  Corpora- 
tions, i  146w 

ARQUMENTATIVENESS. 

Be«  Criminal  Law,  i  807;  Trial,  {  240. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Brror,  1  1060;  Criminal  Law, 
II  6^730. 

ARMY  AND  NAVY. 

See  Hmtla. 

ARREST. 

See  Criminal  Law,  |  364;  False  Imprison- 
ment; Homicide,  |  111;  Indictment  and  In- 
formation, II  72,  110,  180;  Obstructing  Jus- 
tice. 

H.  OK  OBHONAIi  OHABOBS. 

1 65  (Ala.)  A  warrant  in  the  possession  of 
one  of  two  officers  held  a  justification  for  both; 
but  the  officer  not  having  the  warrant  mast,  as 
required  by  Code  1007,  |  6268,  Inform  accused 
of  his  authority.— Adams  v.  State,  57  So.  681. 

ARREST  OF  JUDGMENT. 

S««  Criminal  Law,  H  970,  972,  1125,  11S2. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  H  368,  380.  448,  991; 
Fines;  Homicide,  §§  96,  179,  181,  191,  193; 
Indictment  and  Information,  %  185;  lofants. 
I  18 ;  Master  and  Servant,  |  ii02 :  Witoess- 
is,  li  268,  .270,  372,  414. 


n.  oBnoHAi.  &ESPomaBiiJT7. 

(A)  OBemaea. 

1 66  (A1a.App.)  Under  Code  1907,  |  030^ 
abusive  language  by  prosecutor  at  or  netiT  the 
time  of  the  assault,  not  in  the  presence  of  ac- 
cused, but  communicated  to  htm  before  the  as- 
aaolt,  held  provable.-^pear  v.  State,  67  So. 
610. 

(B)  Proaeeutloa  mm4.  PutakMemt. 

I  83  (Ala.App.)  On  a  trial  for  assault  and 
battery,  evidence  irtiether  a  witness  had  a  pis- 
tol on  his  person  the  day  before  the  trial  while 
in  court  was  immaterial.— Wray  v.  State,  57  Sa 
144. 

1 89  (Ala.App.)  On  a  trial  for  assault  and 
battery,  it  is  competent  to  efaov  what  was  said 
and  done  by  those  present  during  the  assault, 
as  giving  (maracter  to  the  assault. — ^Wxmj  %. 
State,  57  8a  144. 

ASSETS. 

See  Creditors'  Suit;  Marslialing  Asseta  and 
Securities. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Brror.  U  733,  787,  107S; 
Criminal  Law,  H  1178,  1182. 

ASSIGNMENTS. 

See  Chattel  Mortgages,  |  200;  Insnranee.  I 
594;  Mortgages,  H  236,  298,  594. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy, 

ASSOCIATIONS. 

See  Bmhesslement,  {  48;  Insurance,  H  715- 
81% 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

1 4  (AlaApp.)  An  express  or  implied  prom- 
ise sufficient  to  sustain  assumpsit  requires  « 
consideration.— Shannon  &  Co.  v.  Mc£nroy,  ST 
So.  118. 

§23  (Ala.App.)  Under  a  plea  of  general  is- 
sue in  assumpsit,  defendant  may  prove  any 
matter  showing  that  plaintiff  never  had  a  cause 
of  action  or  that  he  ought  not  to  recover.— 
Shannon  ft  Go.  t.  HcElroy,  67  So.  118. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  M  206-^23, 
278. 

ATTACHMENT. 

See  Appearance,  |  9;  Execution;  Garnish- 
ment; SherilTs  apd  Constable  H  lAQ,  137: 
Trespass,  U  24,  41. 

I.  NATURE  AND  GBOUITOS. 

(B)  GroBaAa  ot  AttMhasemt. 

1 25  (La.)  Defendant's  domicile  in  the  state 
was  not  changed  by  temporary  residence  io 
another  state  for  business  purposes,  so  that 
an  attachment  against  him  as  a  Donresideot 
was  properly  dissolved.— Oatds  t.  Otis,  S7  So. 
871. 

T.  ZMVY,  LIBN.  AND  OmiTODT  AND 

Dim>ainoN  or  VBoraBrrr. 

S  1 64  (AlsJLpp.)  An  arrangement  by  a  cod- 
stftble  levying  an  attachment  with  another  to 

Either  glowing  com  held  not  to  constitute  a 
vy^-Sells  T.  Pric«,  07  So.  206. 
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XI.  WBOHOFUI.  ATTAOHICEIIT. 

1 375  (Aia^pp.)  Ib  an  action  bj  a  retail 
merduMit  for  wrongful  attachment,  held  im- 
proper to  permit  tke  Jury  to  consider  whether 
the  attaclunettt  of  land  caused  loaa  of  costom- 
era.— Cbamlins-Bpaldins  Co.  T.  Parker,  67  So. 

Haintift  heU  not  entitled  to  recover  for  eon- 
•eqaeneea,  not  legally  entering  into  his  dam- 
ages, though  they  are  pleaded.— Id. 

A  retail  merchant  can  recover  damages  sus- 
tained to  his  credit  by  wroogfnl  attachment, 
thongh  the  levy  was  npon  land  not  connected 
with  his  business.— Id. 

1377  {Ala.App.)  PlaintifE  Jteld  not  liable  in 
exemplary  damages  for  wrongful  attachment,  if 
be  acted  on  advice  of  counsel.— Oramling-Spald- 
inC  Co.  T.  Parker,  67  Sow  54. 

ATTESTATION. 

See  Wills.  {  115. 

ATTORNEY  AND  CLIENT. 

See  Bills  and  Notes,  8  534;  Criminal  Law, 
8$  699-730;  Gnardian  and  Ward,  {  42;  Bfall- 
cioos  Prosecution,  18  21,  71;  Mortgages, 
I  681;  Beceivers,  S  154. 

AUTHORITY. 

See  Arrest;  Brokers,  f  14;  Partnership.  8i 
126-160. 

AUTOMOBILES. 

Bae  Garriera,  I  263:  ffighwaya,  8  IW;  Street 
BailToads,  H  85-09,  US. 

BAGGAGE. 

Bm  Carriers,  8  397%. 

BAIL 

See  Mandamus,  {  61. 

n.  nr  obucihai.  pboseoittions. 

842  (Ala.)  Accused's  cOBviction  of  murder  in 
the  second  degree  held  to  entitle  him  to  admis- 
sion to  bail.— Ex  parte  Spivey,  67  So.  481. 

BAILMENT. 

I  16  (Ala.App.)  A  bailee  Iteld  not  in  a  posi- 
tion to  QuestioD  the  bailor's  right  to  ^pose 
of  the  gooda^Blalr  t.  Btddle,  67  So.  8S2. 

BANKRUPTCY. 

See  evidence,  8  366. 

m.  A— lOKMBWr,  APmroTBATIOll, 
AHD  DUTBIBITnOir  OF  BAHX- 
SUPT'S  fiSTATK 

(C)  Fv«tenM«B  And  Tvaaafevs  br  Baak> 
npt*  mnA  Attaehmenta  wd 
Otber  Ueiis. 

8  161  (Miss.)  Deed  of  trust  made  more  than 
four  montlu  before  the  filing  of  a  petition  in 
bankruptcy,  but  recorded  within  the  four 
months,  is  not  void,  under  Bankrupt^  Act,  8 
60a.  as  amended  in  1903.~Lanrel  (Ml  &  Fer- 
tiliser Co.  T.  Home,  67  So. 

<B)  Actions  1>r  oi-  AsTKlnvt  Tnutee. 

8  302  (Ala.)  A  complaint  in  an  action  by  a 
trustee  in  bankruptcy  on  a  bond  executed  by 
the  bankrupts  and  sureties  held  bad  on  de- 
murrer for  failing  to  show  the  trustee's  bene- 
ficial ownership  of  the  bond,  or  timt  it  was 
made  for  Uie  benefit  of  the  estate  of  the  bank- 


mpts.— A.  Dreher  ft  Co.  t.  National  Snretr 

Co.,  67  So.  84. 

A  complaint,  in  an  action  on  a  bond  for  the 
benefit  of  the  trustee  in  bankruptcy  of  the 
principals  in  the  bond,  held  bad  on  demurrer 
notwithstanding  Bankruptcy  Aft,  8  ^  subd. 
3. — Id. 

BIGHTS,  nEMEDTEB,  AND  DIS- 
CHABGE  OF  BAHKBUFT. 

8  399  (La.)  One  who  about  two  months  be- 
fore filing  a  petition  in  bankruptcy  divested 
himself  of  title  to  realty  to  protect  it  against 
the  children  of  his  first  marriage  in  the  interest 
of  rhildren  of  the  present  marriage  could  not 
claim  the  property  as  his  homestead  and  not 
subject  to  the  claims  of  creditors. — Kinder  v. 
Trotti.  57  So.  1006. 

8425  (Fla.)  Where  creditor  haa  knowledge 
of  bankruptcy  proceedings  in  time  to  prove  luB 
claim,  it  will  be  discharged,  though  he  was  not 
designated  in  the  schedule.— Perry  Naval 
Stores  Co.  v.  Caavrell,  67  So.  660. 

BANKS  AND  BANKING. 

See  Bins  and  Notes,  f  362. 

U.  BAXKmO  OOBPOBATIOm  AMD 
A8BOCIATIOKS. 

<B!)  Znaolvener   ««d  piaaelstlom. 

8  77  (Ala.)  Code  1907,  8  3560.  held  to  create 
a  statutory  receivership  subject  to  the  general 

grinciples  of  equity  law  and  section  8S09.— 
ates  V.  Smith,  57  So.  438. 
The  appointment  of  a  receiver  of  a  bank  un- 
der Code  1907,  |  3560,  held  an  adjudication  of 
insolvency. — Id. 

S  80  (Ala.)  Where  a  receiver  was  appointed 
under  Code  1907,  8  3S60,  to  collect  the  assets 
of  an  insolvent  bank,  held.  In  view  of  section 
8509,  that  a  debtor  could  not  offset  an  obli- 
gation of  the  bank  acquired  after  inwdveni^.— 
Gates  T.  Smith,  67  So.  438. 

Code  1907,  8  5858.  held  not  to  give  one  in- 
debted to  a  bank  which  has  become  insolvent, 
and  has  been  placed  in  the  hands  of  a  receiv- 
er, the  right  to  offset  that  debt  with  an  obliga- 
tion acquired  after  insolvency.— Id. 

m.  FUMOTIOKl  AMD  DEAUMCM. 

(B)  R«prescBt«tlOK .  of  Bank  hr  OBeera 
BBd  Asesta. 

8  116  (Fla.)  Knowledge  of  officers  of  banl^ 
while  engaged  in  its  business  in  their  official 
capacity,  heJd  notice  to  the  bank.— Perry  Naval 
Stores  Co.  v.  CasweU,  57  So.  660. 

Actual  knowledge  of ,  bankruptcy  proceedings 
of  a  debtor  of  a  bank  by  the  caahier  AsM  bind- 
ing on  the  bank.— Id. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  88  715-819. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Grhninal  Law,  |S  898,  400;  Ertdenoe,  » 
183-188. 

BETTING. 

See  Oamlng. 

BIAS. 

See  Witnesses,  8  372. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

See  Agriculture,  {  7;   Chattel  Mortgages,  8 

209;  Corporations,  88  336.  877;  &toppel, 
8  14;  Frauds.  Statute  of.  i  17;  Gamin«.  U 
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19,  48;  Husband  and  Wife.  1  232;  Moitcas- 
68,  M  218.  235,  298,  431,  581;  PartDerohlp, 
1146;  PleadiDf.  I  248:  Bales.  I  47S:  Stin- 
dv:  Trtutt,  f  21S;  Umir;  WUU.  I  194. 

a.  COmTBnOTIOHAHDOFBBATXOV. 

S  129  (La.)  On  sale  of  collaterali  secoring 

note  and  credit  on  the  note,  the  balance  due 
held  demandable,  under  the  terma  of  the  note, 
at  th«  option  of  the  holder.— Gates  t,  Otis,  S7 
So.  871. 

1 135  (Fla.)  Effect  of  coDstruinf  together 
note  and  mortgaga  securing  it  stated.— Taylor 
V.  American  Nat  Bank  <»  Pensacola,  57  So. 

67& 

nX.  MODIFICATION.  BENEWAI^  AlTIl 
BESOISSIOlf. 

i  140  (Fla.)  One  who  gives  renewal  note, 
knowing  of  partial  failare  of  consideration,  or 
false  representation  by  payee,  cannot  set  up 
such  facts  to  defeat  recorery.— Franklin  Phos- 
pliate  Co.  V.  IntematiiHial  Harreiter  Co.  oi 
America,  67  So.  206. 

XV.  HBOOnABXUTTAUDT&AiraFEB. 

(A)  Inatriimeiita  Kevotiable. 

1157  (Fla.)  Under  Gen.  St.  1906.  S  2936. 
note  helft  negotiable,  though  accompanied  b; 
real  estate  mortgage  providing  that  on  default 
In  interest  the  whole  amouot  of  the  note  shall 
become  due.— Taylor  v.  American  Nat.  Bank 
of  Pensacola,  57  So.  678. 

V.  BIGHTS  AKB  LIABILITIES  OK  IH- 
DOBSBHENT  OB  TBAKSFEB. 

(B)  Indorvemeat  for  Tramsfer. 

1 267  (Bfias.)  Effect  of  indorsement  of  a  bill 
or  note  stated.- Hawkins  t.  Shields,  67  So.  4. 

1 295  (Miss.)  Save  for  the  fixing  of  the  time 
of  payment,  an  indorsement  after  maturity,  so 
far  as  the  rights  of  the  indorser  and  indorsee 
are  concerned,  doeei  not  differ  from  an  indorse- 
ment before  maturity.— Hawlcins  v.  Shields,  57 
So.  4. 

Where  a  payee  of  notes,  after  indorsing  them 
in  blank  and  pledging  them,  paid  the  debt,  and 
later  resold  ttiem  to  a  third  person  witli  the 
indorsements  upon  then^  he  was  liable  as  an 
indorser.— Id. 

}299  (Miss.)  Where  facts  are  few  and  sim- 
ple, or  ascertained,  held,  that  the  court  may  de- 
termine what  is  a  reasonable  time  in  which  to 
demand  payment  upon  a  bill  or  note  indorsed 
After  maturity.— Hawkins  v.  Shields,  57  So.  4. 

(D)  Bona  Plde  Purcliuen. 

1 327  (Ala.)  A  purchaser  of  negotiable  pa- 
per in  due  course  before  maturity  without  no- 
tice is  a  bona  fide  holder  for  Talue.— Blnthen- 
thai  &  Bickart  r.  City  of  Columbia,  57  So. 
S14. 

{ 333  (Ala.)  A  corporation  purchasing  from 
a  partnership,  whose  members  became  stock- 
holders of  the  corporation,  a  note  executed 
contrary  to  the  dispensary  law  has  Imputed 
notice  of  the  illegality. —Bluthen  thai  &  Bickart 
V.  City  of  Columbia,  57  So.  814. 

1 344  (Fla.)  Complainant  bank  in  suit  to 
foreclose  mortgage  held  a  holder  in  due  course 
of  the  note  secured  under  Gen.  SL  1906,  i 
2985,  and  not  guilty  of  bad  faith  under  section 
2989.— Taylor  v.  American  Nat  Bank  of  Pen- 
sacola, 57  So.  678. 

{362  (Miss.)  Plaintiff  held  to  have  acquired 
defendant's  note  from  a  bank,  wliich  was  a 
bona  fide  purchaser  for  value,  so  that  a  set- 
off which  defendant  had  aniinst  the  payee  was 
unavailable. — Sanders  v.  HcAlister  Bros.  & 
Co.,  57  So.  801. 

I  369  (Ala-App.)  An  agreement  with  the  payee 
•of  n  note  Md  not  anilable  a«  a  defenae  to 


the  note  in  the  hands  of  a  bona  fide  holder.— 
Norris  v.  Merchants'  Nat.  Bank.  57  So.  71. 

1370  (La.)  Where  a  member  of  a  firm  ten- 
ders notes  of  a  third  person  to  a  cotton  factor, 
who  ai^lies  the  proceeds  to  the  debt  of  the 
partner,  the  maker,  having  assigned  the  notes 
before  maturity,  cannot  claim  their  return. — 
Victoria  Lumber  Co.  v.  Montgomery.  57  So. 
660. 

1 373  (Ala.App.)  Fraud  of  the  payee  of  a 
note  in  procuring  iti  execution  held  not  avail- 
able as  a  defense  to  the  note  in  the  hands  of  a 
bona  fide  holder.— Norris  t.  Mercliants*  Nat. 
Bank,  57  So.  71. 

S  375  (Ala.)  Where  a  statute  merely  makes 
the  consideration  of  a  note  illegal,  the  note  is 
valid  in  the  hands  of  a  bona  fide  holder.— 
Blutheothal  &.  Bickart  v.  City  of  Columlua. 
57  So.  814. 

i  375  (Ala.App.)  A  maker  of  a  note  and 
chattel  mortgage  securing  it  AeM  estopped  to 
assert,  as  against  a  bona  fide  parcbaser.  that 
they  were  executed  on  Sunday.— Moielciy  Sel- 
ma  Nat  Bank.  57  So.  91. 

vm.  AOTiom. 

1 443  (Ala.)  Under  Code  1907;  |  2489.  a  ben- 
eficial owner  of  a  nonnegotiable  mstrument  may 
sue  thereon  in  his  own  name. — A.  Dreber  ft  Co. 
v.  National  Surety  Co..  57  So.  34. 

1460  (Fla.)  In  an  action  on  a  Joint  and 
tereral  note  against  all  the  makers,  where 
plaintiff  dismisses  as  to  two  of  the  makers. 
It  discontinues  the  action  as  to  all. — Sprinc- 
stead  V.  Crawfordville  State  Bank.  57  So.  66S. 

$  467  (Ala.)  A  beneficial  owner  of  a  nonnego- 
tiable instrument  suing  thereon  in  his  own 
name,  under  Code  1907,  |  2489.  should  aver 
in  what  manner  he  became  owner.— A.  Dreber 
&  Go.  V.  National  Surety  Co..  57  So.  34. 

1 481  (Fla.)  Plea  in  action  by  indorsees  of 
note  alleging  failure  of  coanderation  and 
breach  of  warranty  MS  not  demurrable.— 
Springstead  v.  Crawfordville  State  Bank,  57 
So.  668. 

1497  (La.)  Subsequent  holder  of  mortgagp 
note  which  has  been  frandulently  disposed  of 
held  to  have  the  burden  of  showing  thnt  he  »t- 
quired  it  in  good  faith  before  maturity,  and  for 
a  valuable  consideration.— Christina  t.  Cusi- 
mano,  57  So.  157. 

i5l6  (Ala.App.)  PlaintifTs  introduction  of  a 
negotiable  note  entitles  him  prima  facie  to  re- 
cover the  face  value  of  the  note,  with  interest 
and  reasonable  attorney's  fees. — Chilton  Ware- 
house &  Mfg.  Co.  V.  Lewis,  57  So.  100. 

I  525  (La.)  Evidence  held  insuffident  to  shov 
that  holder  of  mortgage  note  acquired  it  in 
good  faith.— Christina  t.  Onsimano,  67  So.  157. 

1 534  (La.)  A  stipolation  in  a  note  for  attor 
ney's  fees  if  the  note  ia  placed  in  the  hands  of 
an  attorney  for  collection  keld  a  stipulation  tor 
l^uidated  damages.— First  Nat  Bank  t.  May- 
er, 67  So.  308. 

BOARDING  HOUSES. 

See  Innteepers. 

BOAROS. 

See  Drains,  H  43,  76;  licenses.  I  20. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  It  S27-37S;  Hbrtgagea,  I 
261;  Sales,  f  472;  Vendor  and  Pnichsser.  H 

229^43. 

BONDS. 

See  Appeal  and  Error,  H  851,  469-485.  805. 
1227-1234;  Appearance,  {  9;  Bankruptcy,  f 
302:  Costs,  S  247:  Guardian  and  Ward,  f 
175:  Injunction.  %  118:  Justices  of  the  Peare. 
f  194;  Principal  and  Surety:  Trial,  {  45; 
I-  Vendor  and  PazdMser.  ||  146.  181. 
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T.  ACTIOKS. 

i  (28  (A1a.App.)  Where  the  complaint  Ifl  on 
a  bond  under  seal,  and  the  proof  is  an  unsealed 
promise  to  pay,  a  variance  is  fatal.— Hughes  r. 
Kpratling,  S7  So.  629. 

BOOKS. 

See  IMdence.  1  864;  Witneawf.  1  255. 

BOUNDARIES. 

See  Countiee,  {_]2;  Ejectment,  |  94;  Judg- 
mest,  I  460;  Towns. 

I.  DESOBTPTIOlf. 

13  (Ala.)  Specific  deicriptioos  in  a  deed 
held  to  control  a  designation  of  amount.— ^ui- 
bee  T,  Thomaa,  67  So.  587. 

1 3  (La.)  Location  of  mileposts  on  a  basis 
meridian  une  by  measurement  from  a  degree  of 
latitude  cannot  be  affected  by  surveys  from 
-otiier  iterting  polnta  west  of  audi  meridian. — 
Elina  T.  Foote,  67  So.  806. 

n.  BVIDEKOE.  ASOERTAINMEHT.  AKD 
EST  A  BT.TB  WMB  WT. 

8  27  (Ta.)  a  suit  to  have  a  bonndair  Una  es- 
tablished between  tracts  not  adjacent  will  not 

lie.— Moss  V.  Drost,  57  So.  929. 

1 35  (Ala.)  Id  an  action  invoWing  disputed 
boundary,  evidence  bearing  on  possession  and 
control  keld  propei^  admitted.— Coopw  t. 
Slaughter,  57  So.  477. 

An  instruction  that  the  jury  might  con^der 
an  agreement  to  arbitrate  boundary  line,  as 
bearing  on  the  question  of  adverse  possession, 
ield  proper. — Id. 

S  36  (Ala.)  Evidence  iuld  properly  admitted, 
where  it  was  not  subject  to  uie  only  ground  of 
objection  spedfled.— C 
So.  477. 


objection  spedfled.— Cooper  v.  Slaupiter,  57 


140  (Ala.)  In  ejectment,  evidence  of  an  an* 
cient  stake  held  proper  to  Identify  the  monu- 
ments of  an  ancient  deed.— Buabee  T.  Thomas. 
57  So.  587. 

I  41  (Ala.)  Charge  that  If  parties  had  agreed 
on  boundary  line  they  would  be  presumed  to 
own  to  the  line  held  proper. — Cooper  v.  Slaugh- 
ter, 57  So.  477. 

S  46  (Ala.)  Contract  held  properly  received 
in  evidence,  over  objection  that  it  was  not  mu- 
tual, and  was  without  consideration.— Cooper  v. 
Slaughter,  57  So.  477. 

The  common-law  submission  to  arbitration  of 
a  disputed  boundary  need  not  be  in  writing, 
and*  may  be  made  in  writing  by  an  agent  hav- 
ing only  parol  authority.— Id. 

f  54  (La.)  Location  of  milepost  on  basis 
meridian  by  two  governmental  resurveys  held 
to  supersede  the  original  survey.— Elms  T. 
Foote,  57  So.  806. 

BRIEFS. 

See  Appeal  and  Ettot,  H  768,  1078. 

BROKERS. 

See  Factors. 

U.  EKPXiOYMENT  AHD  AUTHOBTTT. 

S  14  (Ala.App.)  A  real  estate  agent  has  only 
authority  to  find  a  purchaser,  and  report  him 
to  the  owner^Davis  t.  Clausen,  57  So.  79. 

IV.  COMFEiraATIOH  AMD  ZJEN. 

1 56  (A]a.App.)  A  broker  employed  to  sell 
land  held  entitled  to  compensation  where  a 
sale  is  made  to  a  purchaser  procured  by  him. — 
Davis  T.  Clausen,  57  So.  79. 

157  (Ala.App.)  A  broker  held  entitled  to 
compensation  for  bis  services,  when  bis  acts 


were  the  procuring  cause  of  a  Bale.— Davla  t. 

Clausen,  5?  So.  79. 

V.  ACTIOKS  FOB  OOMPEHSATIOJV. 

S  85  (AIa.App.1  In  an  action  by  a  broker  for 
procuiing  a  purcnaaer,  certain  evidence  held  ad- 
missible  on  the  question  of  the  procuring  cause 
of  the  sale.— Davis  v.  Clausen,  57  So.  79. 

i85  (Fla.)  In  an  action  for  a  commisaion 
on  a  sale  of  real  estate,  e^dence  that  another 
agem?  to  whom  a  commission  was  paid  was 
the  actual  procuring  cause  is  admiasibfa.— Cam- 
eron V.  Powers,  67  So.  888. 

BUCKET  SHOPS. 

See  Gaming,  S  60. 

BUILDING  CONTRACTS. 

See  Contracts,  8  247;  Damages,  §  122;  Me- 
chanics* Liens;  Principal  and  Snretj.  fii  82, 
86;   Set-Off  and  Counterclaim. 

BULK  STOCK  LAWS. 

See  Ooostitutiooal  Law,  |  24a 

BURGLARY. 

See  Criminal  Law,  {  619. 

BY-UWS. 

See  Insurance,  f  750. 

CANCELUTION  OF  INSTRUMENTS. 

See  Deeds,  §{  196-211;  Equity,  1  160;  Evi- 
dence. {  B14:  Fraudulent  Conveyances.  (  290; 
Infants.  $  .31;  Rales,  g  130/  Vendor  and  Pur- 
chaser, II  08.  104. 

n.  PBOOEEDIKCW  AMD  RELIEF. 

137  (Ala.)  In  an  action  to  set  aside  a  con-, 
veyaoce  made  by  a  married  woman,  averment 
as  to  husbaud'a  nonjoinder  in  the  deed  held 
good  as  against  a  general  demurrer.— Bell  v. 
Burkhalter,  57  So.  460. 

i  37  (Ala.)  In  a  bill  to  set  aside  a  deed,  of- 
fer to  restore  consideratioa  received  therefor 
held  sufficient- Wilks  v.  Wilks,  57  So.  776. 

I  60  (La.)  Where  defendant  has  sold  prop- 
erty subject  of  suit,  judgment  ordering  her  to 
transfer  the  property  to  plaintiff  heU  of  no 
avalL— Goplaod  v.  Carey,  57  So.  796. 

CARRIERS. 

See  Appeal  and  Error.  S  1066;  Commerce; 
Constitutional  Law,  |g  241,  297;  Evidence, 
SI  155,  471;  Pleading,  |  245;  Railroads; 
Sh^l^^;   Street  Ballroads;  Trial,  |i  284. 

I.  OOHTBOL  AND  BEOmLATIOir  OF  • 
OOMMOK  OARRIBHS. 

(A)  I>  Qenerml* 

{  10  (Fla.)  To  determine  that  regulation  of 
Railroad  Commission  is  ao  unreasonable  as  to 
be  unenforceable,  the  court  will  require  the 
presumption  of  reasonableDess  to  be  overcome 
by  clear  and  convincing  proof. — State  v.  Louis- 
ville &  N.  R.  Co.,  57  So.  175. 

The  reasonableness  of  rate,  rule,  regulation, 
or  order  of  Railroad  Commissioners  held  to  be 
determined  by  a  consideration  of  rights  of  all 
parties  direcay  and  materially  affected.— Id. 

The  Railroad  Commissioners  are  authoriMd 
to  make  and  enforce  only  reasonable  regula- 
tions for  intrastate  transportation.— Id. 

I  1 1  (Fla.)  A  railroad  common  carrier  &eM 
subject  to  requirement  to  render  particular  serv- 
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ice  that  is  essenttally  the  &utj  ot  the  carrier.— 
State  V.  LouiariUe  &  N.  R.  Co.,  S7  So.  175. 

Beqoirement  that  railroad  company  perform 
service  in  itself  unremunerative,  but  reasonably 
necessary  for  public  conTenience,  held  not  a  de- 
nial of  a  reasonable  compensation  for  the  serv- 
ices rendered  as  an  entirety.— Id. 

TfaaC  a  particular  service  by  a  common  car- 
rier will  be  unremnnerative  luld  not  to  excuse 
nonperformance,  where  it  is  a  duty  vitally  nec- 
essary to  the  public— Id. 

That  a  particular  useful,  but  nonessential, 
duty  of  a  common  carrier  must  be  rendered  at 
a  loss,  held  not  to  excuse  nonperformance. — Id. 

Regulations  of  common  earners  held  enforce- 
able, though  service  required  Is  not  remuner- 
ative, unless  so  unreasonable  and  arbitrary 
that  they  will  deny  to  the  carrier  a  reasonable 
compensation  for  its  entire  service.— Id. 

In  determining  whether  the  burden  of  partic- 
ular resulatlon  la  confiscatory,  actual  value  of 
property  and  labor  and  management  used  in 
rendering  service  AeM  to  be  considered.— Id> 

It  is  the  duty  ot  the  carrier  to  render  a  serv- 
ice that  is  reasonably  adequate  and  ot  most 
convenience  to  the  greatest  nniaber  of  the  pub- 
lic affected.- Id. 

1 11  (Fla.)  Common  carrier  held  entitled  to 
reasonable  compeDsetion  for  service,  but  not 
necessarily  to  full  return  for  voloes  used  in 
rendering  the  service.— State  Louisville  & 
N.  R.  Co.,  57  So.  673. 

The  risks  and  burdens  of  contingency  of 
producing  return  for  property,  management, 
and  labor  used  by  carrier  held  to  be  assumed 
by  the  carrier  in  voluntarily  nndertaklng  to 
render  public  service.— Id. 

Prime  duty  of  carrier  to  render  safe  and 
reasonable  service  held  required  to  be  per- 
formed when  possible,  whether  profitable  or 
not— Id. 

"Operating  expenses"  of  a  railroad  defined 
—Id. 

1 12  (Fla.)  Where  the  same  property,  labor, 
and  numagement  are  used  by  a  common  carrier 
in  interstate  and  intrastate  commerce,  value 
fteld  to  be  appordoned  in  determiniiv  reason- 
ableness of  compensation  for  service  in  intra- 
state busfness.— State  v.  Louisville  &  N.  B. 
Co.,  57  So.  175. 

f  18  (Fla.)  Averments  of  railroad  compa- 
nies as  to  adequacy  of  public  service  and  fu- 
ture effect  of  order  relating  thereto  held  mere 
ooncluaions  not  admitted  by  demurrer.— State 
V.  Louisville  &  N.  R.  Co.,  57  So.  673. 

Orders  and  findings  of  railroad  commission- 
ers held  not  to  be  interfered  with,  onless  the 
invalidity  of  the  action  taken  is  made  to  dear- 
ly wpeor.- Id. 

n.  OABBIAOB  OF  OOODfl. 

<0)  Cwatody  aad  Control  of  Gooda. 

{  76  (Ala.App.)  A  consignor  held  entitled  to 
sue  the  carrier  for  damages  from  a  failure  to 
promptly  deliver.— Southern  Ry.  Oo.  v.  Proc- 
tor, 57  So.  518. 

(F)  LOM  of  or  Imjnrjr  to  Good*. 

S  ((3  (Ala.)  A  carrier  held  not  liable  for 
cotton  burned  in  another's  warehouse;  the  cot- 
ton never  having  been  actually  or  construc- 
tively delivered  to  carrier.— A.  P.  Lovemon  & 
Co.  V.  Alabama,  T.  &  N.  R.  Co.,  57  So.  817. 

I  131  (Ala.App.)  The  plea  of  contributory 
negligence  in  an  action  against  a  moving  com- 
pany for  injury  to  a  piano  in  moving  it  that 
plaintiff  consented  to  an  insufficient  number  of 
men  moving  it  held  bad  in  not  alleging  his 
knowledge  of  the  necessary  number  of  men  to 
properly  move  It.~SmiIey,  Son  &  Co.  t.  Keith, 
57  So.  127. 

fil32  (Ala.App.)  A  requested  instruction  that 
the  burden  was  on  plaintiff  to  show  defendant 
failed  to  use  due  care  held  to  exact  too  high  a 
measure  of  proof,  because  of  his  burdeo  being 
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only  to  prove  facta  to  the  reasonable  satis- 
faction of  the  jury.- Smiley,  Son  &  Go.  v. 
Keith,  67  So.  127. 

m.  CABBIAOE  OF  XJVE  STOCK. 

1211  (Ala.App.)  In  an  action  against  a  car- 
rier for  injuries  to  cattle  by  failure  to  prompt- 
ly deliver,  plaintiff  held  entitled  to  show  that 
injury  was  caused  hy  lack  of  food  and  water.— 

Southern  Ry.  Co.  v.  Proctor,  57  So.  513. 

Under  Act  Cone.  June  29,  1906.  a  failure  of 
a  shipper  to  feed  and  water  cattle  in  transit 
keld  negligence  per  se. — Id. 

1218  (Ala.App.)  Under  Act  Gong.  Jane 
1906,  a  carrier  may  not  contract  to  relieve  it- 
self from  the  duty  to  feed  and  water  animab 
in  transit.— Southern  By.  Co.  v.  Proctor,  57  So. 
613. 

i  227  (Ala.App.)  A  complaint  held  to  suffi- 
ciently allege  that  the  defendant  undertook  the 
carriage  of  cattle  for  hire.— Sonthem  Bj.  Go.  v. 
Proctor,  67  So.  513. 

A  complaint  charging  a  common  carrier  with 
a  failure  to  deliver  cattle  IkeM  to  saflldently 
comply  with  Code  1907,  |  53S2,  form  15,  in  the 
allegation  of  a  breach  of  duty.— Id. 

S  228  (A]a.App.)  In  an  action  for  injories  to 
cattle  from  delay  in  delivery,  evidence  aa  to 
the  condition  of  stock  when  properly  delivered 
and  OS  it  actually  was  held  admissible. — South- 
ern Ry.  Co.  V.  Proctor.  57  So.  513. 

$230  (Ala.App.)  An  instruction  in  an  actioD 
for  injuries  to  cattle  held  to  give  the  defendant 
the  benefit  of  a  atipulation  againat  liability  for 
improper  bedding.— Southern  Ry.  Co.  t.  Proc- 
tor. 57  So.  513. 

In  an  action  for  injories  to  a  shipment  of 
cattle,  evidence  held  sufficient  for  the  jury  as 
to  whether  value  was  proven  as  required  by 
the  contract  of  carriage.— Id. 

In  an  action  for  injuries  to  cattle  from  a 
failure  to  promntly  deliver,  evidence  Md  to 
justify  a  finding  tiiat  notice  o<  damage  ins 
given.— Id. 


XV.  OABBIAOE  OF  FAMEHOEBS. 

(A)  Relation  Botween  Cnvrtov  amd  Fa>> 
■enver. 

1238  (Ala.App.)  Duty  of  common  carrier  to 
receive  and  transport  masengers  stated. — Bir- 
mingham Ry.,  Light  &  Power  C!o.  v.  Anderson, 

57  So.  103. 

Complaint  in  action  against  a  carrier  for 
damages  for  refusal  to  accept  plaintiff  as  a 
paasenger  held  not  sufficient  to  show  the  car- 
rier's duty  to  accept  and  carry  pWntiff  -um  a 
passenger.— Id. 

<C)  Perforuane*  of  Oontraat  of  TraB««or>- 
tation. 

1263  (Ala.App.)  A  defendant  contracting  to 
carry  plaintiff  and  companions  in  an  automobile 
held  required,  on  the  breaking  down  of  the  au- 
tomobile, to  send  another  car  to  carry  ^em. — 
Taxicab  Co.  v.  Grant,  57  So.  141. 

A  party  to  a  contract  held  not  to  wiUve  per- 
formance by  the  adverae  party  of  the  duty  as- 
sumed by  him  in  the  contract.- Id. 

i287  (AhLApp.)  A  common  carrier  of  passefl- 

!;ers  may  establish  reasonable  rules  and  regu- 
ations  in  regard  to  the  times  and  places  of 
receiving  passengers.— Birmingham  By.,  Light 
&  Power  Go.  v.  Anderson,  57  So.  103. 

S  275  (AIa.App.)  A  plea  in  an  action  for 
breach  of  contract  held  bad  on  demurrer.— Taxi- 
cab  Co.  V.  Grant,  57  So.  141. 

S  276  (Ala.App.)  In  an  action  for  carrying 
plaintiff  past  his  destination,  evidence  of  con- 
versations between  plaintiff  and  defendant's 
employ^  held  admissible. — North  Alabama 
Traction  Co.  v.  Daniel.  57  So.  120. 

S  277  (A1a.App.)  In  an  action  for  injuries  to 
a  passenger  by  being  carried  past  his  destina- 
tion, a  verdict  for  l^fiOO  fteM  not  sanseaaive.— 
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North  ^i»hmw«»  TracttMi  Oo.  t.  Daniel,  67  So. 
120. 

i  277  (Hbs.)  In  «n  action  against  a  carrier 
for  th«  refoBU  of  its  conductor  to  accept  a 
check  for  a  corpse,  given  by  a  claim  axent  to 
and  tendered  by  a  passenger  accompanying  the 
corpse,  evidence  held  not  to  aathonze  punitive 
dam^s.— Alabama  ft  Y.  By.  Co.  t.  Lowry,  67 

g278  (Ala.App.)  In  an  action  for  failare  to 
■top  a  car  to  enable  plaintiff  to  allgbt,  an  in- 
struction on  the  termination  of  the  relation  vi 
carrier  and  passenger  held  not  teveruble  error. 
— North  Amoama  TTractlon  Go.  t.  Daniel,  67 
So.  120. 

In  an  action  for  failure  to  dischai^  plaintiff 
at  his  destination,  instructions  as  to  the  terml- 
nation  of  tiie  relation  of  passeager  and  carrier 
fteW  properly  refnsed.— lo. 

{D)  Penonal 

1283  (La.)  A  carrier  of  passengers  must  pro- 
tect them  from  insult  and  injury  at  the  hands 
of  Its  own  officers.— Alexander  t.  New  Orleans 
By.  ft  Light  Co.,  67  So.  283. 

1314  (AbuApp.)  In  an  action  for  injuries  to 
a  passenger,  plaintiff  may  declare  defendant's 
negligence  in  general  terms.— Birmingham  Ry., 
Z^ht  ft  Power  Oo.  v.  Hunnicutt.  S7  So.  262. 

A  count  in  a  complaint  for  injuries  to  a  pas- 
senger held  not  dsmurrable^Id. 

1 314  (Fla.)  In  action  by  passenger  for  in- 
juries, allegatioQ  of  ultimate  facts  as  to  rela- 
tion of  pasaeDger  and  carrier  and  tiiat  defend- 
ant negligently  did  or  omitted  the  acts  proxi- 
mately causing  the  Injury  Juld  suAdent.— War- 
field  v.  HepburiL  57  So.  618. 

Allegations  Aeld  sufficient  statements  of  ul- 
timate facts  to  show  negligence  of  carrier  in 
operation  of  train  and  Injiiry  to  plaintiff  proxi- 
mately resnlting  from  a  particular  fact  stated. 
—Id. 

iSie  (Fla.)  Under  Oen.  St  1906.  1  3148, 
presumption  of  negligence  held  to  arise  against 
railroad  company  on  proof  of  personal  injury 
or  property  loss  caused  by  ronnW  of  train  and 
proof  of  the  ultimate  fact  that  caused  the  in- 
jury or  loss.— Warfi  eld  v.  Hepburn,  67  So.  618. 

1317  (AIa.App.)  In  an  action  for  injuries 
to  a  passenger  by  being  'tiirown  from  a  street 
car  by  contact  with  another  passenger,  evi- 
dence as  to  whether  the  latter  was  drunk  was 
admissible.— Birmingham  By.,  Ll^C  ft  Power 
Go.  V.  Hunnicutt,  67  So. 

1 318  (La.)  In  an  action  by  a  passenger  for 
personal  injuries,  evidence  held  insufficient  to 
show  that  the  accident  was  unavoidable. — 
Brannon  v.  Yazoo  ft  M.  V.  R.  Co.,  57  So.  172. 

{321  (Ala.App.)  In  an  action  for  injuries 
to  a  street  car  passenger,  it  was  error  to  re- 
fuse to  charge  that  plaintiff  was  bound  to  prove 
that  he  was  compelled  to  ride  on  the  running 
board.— Birmingham  Ry.,  Light  ft  Power  Co.  t. 
Honnicntt,  67  So.  262. 

(B)  CoatFlbatorr    HesrllseiiM    of  Pema 
iMjarcd. 

1 323  (Fla.)  Contribuf&ry  negligence  held 
not  available  as  defense  to  action  for  damage 
to  person  or  property  by  running  of  train  nn< 
less  pleaded  and  proved  or  shown  by  the  case 
made  by  plaintiff. — Warfield  v.  Hepburn,  67  So. 
618. 

S  343  (Ala.App.)  In  an  action  against  a  car- 
rier for  injuries  to  a  passenger,  certain  picas  al- 
leging contributory  negligence  held  not  demur- 
rable.—Birmii^ham  By.,  Light  ft  Power  Go.  v. 
Hindler,  67  So.  113. 

(G)  Pasaensen'  Effects. 

S  397/2  (Miss.)  A  railroad  company  held  not 
liable  for  loss  of  a  passenger's  baggage.— Yaaoo 


ft  M.  V.  R.  Co.  V.  McCall,  57  So.  ibii. 


CARRYING  WEAPONS. 

See  Weapons. 

CAHLE. 

See  Railroads,  SI  489,  447. 

CERTIFICATE. 

See  Insorance,  |  715;  Taxation,  i  742. 

CERTIFICATION. 

See  Ifonidpal  Corporations.  |  100. 

CERTIORARI. 

See  Jostiees  of  the  Peace.  H  194-20& 

I.  NftTUBE  Aim  GBOnHBS. 

15  (A]a.App.)  Common-law  certiorari  will 
not  lie  to  review  a  judgment  where  the  remedy 
by  appeal  is  adequate  and  complete.— Hlnes  r. 
Tribble,  57  So.  266. 

f  S  (La.)  Where  relator  haa  a  right  of  a^ 
peal,  certiorari  and  prohibition  are  not  theprop- 
er  remedies.— Denegre  v.  W.  G.  Tebanlt  Fomi- 
ture  ft  Beal^  Co.,  67  So.  929. 


See  Eqoitr* 


CHANCERY. 
CHARACTER. 


See  Criminal  Law.  f  880;  WltncMM,  H  87, 
274,  818,  333-^1. 

CHARGE. 

See  Carriers.  K  10,  11. 

To  Jnry,  see  Criminal  Law,  H  741-846;.  Trial, 
11  IW.  191-205. 

CHARITIES. 

XI.  OOHSTBUOnOH,  ADHnnSTBA- 
TION,  AKD  EMFOBOBMBKT. 

1 33  (Ala.)  An  appointment  of  trustees  which 
Is  only  voidable  held  not  open  to  attack  in 
their  action  in  ejectment— Bnsbee  t.  Thomas, 
67  So.  687. 

An  election  of  trustees  without  fraud,  and 
unquestioned  for  many  years,  held  not  open  to 
attack  for  Impropriety  in  the  proceedings.— Id. 

i  47  (Ala.)  Where  the  appobitment  of  trus- 
tees under  a  deed  is  valid,  later  appointments 
Iv  a  rMlster  AM  void.— Bnsbee  t.  Thomas,  67 
So.  MTT 

8  50  (Ala.)  The  right  (tf  persons  to  sue  as 
trustees  keld  sufficiently  Aowa.— Bnsbee  t. 
Thomas,  67  So.  687. 

CHARTER. 

See  Ifnnidlpal  Gorporattons,  i  48. 

CHATTEL  MORTGAGES. 

See  IDquity,  SS  149,  424;  Evidence,  S  317;  In- 
terest, 8  18;  Usury.  I  117;  Witnesses,  !  268. 

I.  BEQinSITES  AKD  VAXJDITT. 

(A)  Hatue  aad  Slueatlals  of  Tnasfers  •< 
Chattels  as  8«c«vltr. 

§22  (Miss.)  A  mortgage  to  secure  future 
advances  keU  not  required  to  specify  definitely 
the  amonnt  to  be  advaneed^Oandler  T.  Crom- 
well, 67  So.  664. 

m.  OOHSTBUOTIOir  AXX»  OPEBA. 
TION. 

<B)  Parties  and  Debta  or  UablUUca 
Seoare4. 

i  109  (Miss.)  A  mortgage  on  crops  to  be 
grown  by  the  mortgagor  held  to  secure  the 
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IntcreatB  of  Parti «■  Therein. 

I  Its  (Ala.App.)  The  progeny  of  mortgaged 
animals,  bom  after  the  making  of  tlie  mortgase. 
are  subject  to  ita  lieo^Swint  t.  State,  57  So. 

894. 

(D)  lilen  end  Priority. 

I  138  (Miss.)  A  mortgai^e  on  a  crop  to  be 
made  held  to  take  precedence  orer  the  lien  of 
a  prior  judgment— Candler  y.  Cromwell,  57 

So.  554. 

S  139  (Fla.)  Mortgagee  of  personal  property 
sold  two  years  preTiously,  without  change  of 
poBBession,  held  to  have  priority  over  the  ven- 
dee.— Dixon  Lumber  Co.  t.  JenniDgs,  57  So. 
616. 

S  147  (AUuApp.)  Actual  notice  of  a  chattel 
mortgage  is  the  equivalent  of  constrnctive  notice 
of  it  afforded  by  registration  of  It  In  the  prmwr 
oflSce.— PolytinsKv  v,  M.  F.  Patterson  &  Son, 
67  So.  130. 

IV.  RIGHTS  AlfD  T.TABTT.TTIEB  OT 
PARTIES. 

}  165  (Ala.)  Bule  aa  to  expenses  to  which  a 
mortgagee  of  chattels  is  entitled  upon  an  ac- 
counting held  to  apply  only  where  the  mort- 
gagee  holds  possession  as  bailee  for  the  mort- 
gagor.—Zadek  V.  Burnett,  57  So.  447. 

I  173  (Ala.App.)  The  right  of  a  chattel  mort- 
gagee depends  wholly  npoD  whetiier  the  mort- 
gagor had  the  right  to  Incumber  the  prop- 
erty When  he  executed  the  mortgage.— Stinson 
T.  Faircloth  Byrd  Co.,  67  S5.  143. 

I  i77  (Ala.App.)  In  an  action  by  a  mortgagee 
against  the  buyer  of  the  mortgagor  for  conver- 
Hion  of  mor^aged  chattels,  evidence  In  reference 
to  the  purchase  of  goods  shown  by  defendant's 
books  held  admissible. — Polytinsl^  v.  M.  F. 
Patterson  A.  Son,  57  So.  130. 

Id  an  action  by  a  mortgagee  for  conversion 
of  mortgaged  chattels,  certain  evidence  held 
properly  excluded  because  immaterial — Id, 

An  instruction  in  an  action  by  a  mortgagee 
for  conversion  of  mortgaged  chattels  held  not 
prejudicial.- Id. 

In  an  action  by  a  mortgagee  for  oonveirion  of 
mortgaged  chattels,  an  instruction  on  the  sub- 
ject of  the  recording  of  the  mortgage  h^d  not 
prejudicial.— Id. 

VL  ASSIONKEirr  OF  MORTOAGE  OR 

DEBT. 

1 209  (Ala.App.)  A  transfer  of  a  note  and 
chattd  mortgage  securing  it  held  to  pass  the  le- 
gal title  to  the  chattels  to  the  transferee.— Mose- 
ley  V.  Selma  Nat.  Bank,  67  So.  91. 

Vn.  REKOVAX.  OB  TRANSFER  OF 
FBOFERTT  BT  MORTOAOOR. 

(B)  Orlnlnnl  Heavonalbllltr. 

1332  (Ala.App.)  Because  of  Code  1907,  S 
7^8,  certain  proof  field  sufficient,  under  indict- 
ment charging  unlavrful  disposition  of  person- 
al property,  and  not  to  constitute  a  variance. 
-Swint  V.  State,  57  So.  394. 

{233  (Ala.App.)  In  a  prosecution  for  dispos- 
ing of  mortgaged  property,  proof  of  accused's 
posseasioD  of  the  property  prior  to  the  time 
of  disposition  is  essential;  and  so  evidence 
thereo'  is  admissible. — Swint  v.  State,  67  So. 
894. 

In  a  prosecution  for  disposing  of  mortgaged 
animals,  evidence  of  the  birth  of^progeny  of  the 
mortgaged  animals  held  admissible.— Id. 

IX.  FORE0I.OSUBE. 

(261  (Ala.)  A  mortgagee  who  seizes  the 
mortgaged  live  stock  for  sale  under  the  power 
in  the  mortgage  Add  enUtled  to  reawnuiUe  u- 


sells  at  a  private  sale  under  a  power  of  sale 
in  the  mortgage,  is  accountable  for  at  least 
the  fair  and  reasonable  valne  of  the  property, 
regardless  of  the  price  received^Zadek  t. 
Burnett,  57  So.  447. 

X.  REDEKPTIOE. 

J  300  (Ala.)  Widow  and  heirs  of  a  deceased 
mortgagor  of  diatteh  held  proper  co-comphuD- 
ants  in  a  bin  for  an  accounting  and  redemp- 
tion.—Zadek  V.  Burnett,  67  So.  447. 

lu  en  action  against  a  mortgagee  of  chat- 
tels for  an  accounting,  held,  that  a  credit  to  a 
complainant  warn  properly  allowed.— Id. 

In  an  action  against  a  mortgagee  of  chattels 
for  an  accounting,  held,  that  the  rejection  of 
a  credit  claimed  by  the  mortgagee  would  not 
be  disturbed^Id. 

CHEAT. 

See  False  Pretenaea;  Fraud. 

CHILDREN. 

See  Guardian  and  Ward;  Infants;  WltnesMs, 

CITATION. 

See  Appeal  and  Error,  f  435. 

CITIES. 

See  Municipal  Corporations. 

CLAIMS. 

See  ExecQbors  and  Administrators,  i  206;  Be- 
ceivers,  i  164;  States. 

CLERKS  OF  COURTS. 

See  Execution,  |  75. 

CLOUD  ON  TITLE. 

See  Quieting  Tftle. 

CLUBS. 

See  Embeazlement,  §  48. 

CODICIL 

See  WUls,  H  184,  476. 

COHABITATION. 

See  Evidence,  i  67. 

COLUTERAL  ATTACK. 

See  Etelnent  Domain,  |  242;  WUls,  S  421. 

COLLECTORS. 

See  Taxation,  {f  682,  710. 

COLORED  PERSONS. 

See  Street  Railroads,  |  70. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  H  71,  85,  100,  U4. 

COMMERCE. 

See  .Carriers,  |  12;  Courts,  1  97. 

X.  POWER  TO  REOVIATB  XH  OER- 
ERAXh 

i  10  (Ala.)  In  the  absence  of  action  by  Cod- 
gress,  the  states  may  exercise  police  pov^T 
over  interstate  carriera.— Central  of  GeorM 
By.  Co.  T.  Oroesbeck  ft  Armstrong,  07  So.  39a 
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m.  HEAira  Ain>  methods  of  bbg- 

UUiTIOK. 

{  58  (Fla.)  Regulations  of  common  carriers  in 
intrastate  transportation  held  not  violative  of 
intemtate  commerce  clause  of  federal  Consti- 
tution, thoDgh  interstate  commerce  is  incidental- 
ly affected.— State  v,  Louisville  &  N.  R.  Co.,  57 
So.  175. 

I  61  (Ala.)  Act  Feb.  28,  1907  (Acts  1007,  p. 
22S),  requiring  railroad  companies  to  suppv 
shippers  with  freUcht  cars,  Md  a  burden  upon 
iDterstate  commerce,  in  violation  of  Const.  U. 
S.  art.  1,  I  8.— Central  of  Georgia  Ry.  Co.  v. 
Groeabeck  &  Armstrong,  67  So.  380. 

S62  (Fla.)  Safety  and  comfort  of  passen- 
gers, whether  intrastate  or  interstate,  may  be 
provided  for  by  state  antborlty  when  not  in 
conflict  with  regulations  of  Congress,  and  may 
not  be  subordinated  to  frelgbt  traffic— State 
T.  LoQlsTiUe  &  N.  R.  Co.,  67  So.  673. 

f  63  (Miss.)  A  tax  on  the  piivilege  of  oper- 
ating a  ferry,  where  the  ferry  company  ia  ex- 
clusively engaged  in  ferrying  passengers  across 
a  river  from  one  state  to  another,  la  a  burden 
on  interstate  commerce,  which  a  state  mu  not 
impose. — Helena-Glendsle  Ferry  Co.  t.  State, 
S7  So.  362. 

COMMERCIAL  PAPER. 

fiet  Bills  and  Notes. 

COMMISSIONERS. 

See  Carriers,  H  10.  18:  Drains,  II  48,  75; 
RailroadB,  If  9.  227;  Taxation,  1  496. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Brokers,  »  66,  67,  85;    Principal  and 
Agent,  I  81;  SberiffB  and  Constables.  |  46. 

COMMON  COUNTS. 

See  Work  and  Labor. 

COMMON  LAWi 

See  Ortiorari;  Navigable  Waters,  H  4,  36. 

COMMON  SCHOOLS. 

See  Schoda  and  Sdiool  Districts. 

COMMUNITY  PROPERTY. 

See  Hosband  and  Wife,  H  246-264. 

COMPARATIVE  NEGLIGENCE. 

See  Neglifencse,  I  100. 

COMPENSATION. 

See  Brokers,  ||  66,  67,  85;  Eminent  Domain, 

II  70.  181,  234;  Notaries;  Principal  and 
Agent,  I  81;  Sheriffs  and  Constables. 

COMPETENCY. 

See  Jniy,  K  90-116;  Witnesses,  H  37-169. 

COMPUINT. 

See  Mnnicipal  Corporations,  |  639;  Pleading. 

COMPROMISE  AND  SETTLEMENT. 

See  Eridrace,  I  213;  Onaianty,  |i  64,  66,  86; 
Libel  and  Blander,  |  56. 


COMPTROLLER. 


See  SUtes. 


CONCEALED  WEAPONS. 

See  Weapons. 

CONCEALMENT. 

See  Creditozs'  Snlt 

CONCLUSION. 

See  Pleading,  |  8. 

CONCLUSIVENESS. 

See  Judgment.  ||  660-715. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales.  ||  466-479. 

CONFLICT  OF  LAWS. 

See  Husband  and  Wife,  {  246;  Wills,  |  70. 

CONSIDERATION. 

See  Assampsit,  Action  of,  {  4;  Bills  and  Notes. 
I  140;  Cancellation  of  InstnimeDts.  |  37; 
Contracts,  K  71-75:  Frandulent  Conveyances, 
I  96;  Mines  and  Minerals;  Sales,  I  861. 

CONSPIRACY, 
n.  obdhnaz.  besponsibiutt. 

(A]  Offenaes. 

1 41  (Ala.)  "Cbnapitacy"  defined.— Jones  t. 
State,  57  So.  31. 

(B)  ProaeevtloB  mud  PunlsItmeMt. 

1 47  (Ale.)  The  evidence  of  commnnity  of 
purpose  or  conspiracy  which  will  render  one  a 
party  to  another's  criminal  act  need  not  be 
proved  by  positive  evidence.— Jones  v.  State,  67 

So.  31. 

CONSTITUTION. 

See  Insnrance,  {  750. 

CONSTITUTIONAL  LAW. 

See  Commerce,  fi  61;  Counties,  S  28;  Courts. 
Iff  42,  121,  1©,  204,  208:  Criminal  Law.  f 
872V';  Drains,  H  14.  66;  Elections,  «  83; 
Eminent  Domain,  S  70;  Exemptions,  I  43; 
Gaming,  |  12:  Intoxicating  Liquors,  ||  16, 
46;  Judees,  H  ^  29;  Municipal  (Jorpora- 
tions,  S  Pardon;  Public  Lands,  f  61; 
Statutes. 

H.  COHSTBUOnOH.  OPEBATIOH, 
AND  ENFOBOBICENT  OF  OOH- 
BTnUnONAI.  PROVI8IOKS. 

I  14  (La.)  In  interpreting  the  Constitution, 
presumption  held  to  be  in  favor  of  natural  and 
popular  meaning  of  words,  unless  subject  sug- 
gests that  they  were  used  technically.— City  of 
Shreveport  t.  Smith,  67  So.  6K2. 

i  24  (La.)  Act  No.  317  of  1910,  ||  9.  23.  27, 
authorizing  a  tax  which  ma^  now  or  hereafter 
be  authorized  by  the  Constitution,  is  valid  as 
anticipatory  legislation,  and  a  drainage  tax  lev- 
ied pursuant  to  a  later  amendment  of  the  Con- 
stitution is  valid. — Coguenham  v.  Avoca  Drain- 
age Dlst,  67  So.  089. 

I  29  (La.)  a  constitutional  provision  which  is 
complete  In  Itself  is  self-executinir—Goguenham 
V.  Avoca  Drainage  Diet..  67  So.  989. 

143  (Ala.)  An  act  of  the  Lef^slature  is  pre- 
sumed constitutional  until  clearly  shown  to  be 
otherwise.— State  v.  Burke,  57  So.  870. 

A  statute  should  not  be  declared  unconsti- 
tutional unless  shown  to  be  so  beyond  a  rea- 
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a  reasonable  doubt,  that  It  violates  the  Consti- 
tation.— State  v.  Joseph,  67  So.  942. 

S48  (Miss.)  A  sUtute  should  be  construed 
80  as  to  render  it  constitutional,  if  possible. — 
Richardfl  v.  City  Lumber  Co.,  57  So.  977. 

m.  PISTBIBUTIOW  or  OOTEBir- 
MEMTAI.  POWEB8  AHD 

ruNOTioira. 

<A)  LestBlaOv*  F«w*ra  Md  DclcyatlOB 
Th«reoft 

158  (Miaa.)  Code  1006.  i  3384,  held  not  in- 
v^d,  as  conflicting  with  the  power  of  pardon 
committed  to  the  Governor  by  Const  1800,  | 
m^AIlen  T.  McGuire,  57  So.  217. 

1 65  (na.)  The  Legislature  may  enact  a  law 
complete  in  itself  to  take  effect  by  its  own 
terms  upon  the  happening  of  the  contingency  of 
a  stated  afBrmative  vote  at  an  election  therein 
provided  for. — State  ▼.  Sammons,  57  So.  106. 

{  65  (La.)  Act  No.  77  of  1910,  creating  parish 
of  Jefferson  Davis,  held  a  constitutional  exer- 
dse  of  legislative  power,  though  submitting  the 
question  of  its  ratification  to  the  voters  of  the 
parish  of  Calcasieu.— State  ex  rel.  Carey  t.  San- 
ders, S7  So.  924;  State  ex  rel.  Moore  t.  Same, 
Id.  927;  State  ex  tel.  McMabon  r.  Same,  Id. 

(B>  JadlelAl  Powers  And  FaMtlons. 

{70  (Tla.)  Expedient^  and  TeasonaUeness  of 
government  regulation  by  a  valid  legislative 
actment  held  not  to  be  tnguiied  bito  by  the 
courts.— State  T.  LonisTille  ft  N.  R.  Co.,  57  So. 
175. 

I  72  (Fla.)  Action  by  administrative  officer  or 
board  held  subject  to  judicial  review  as  to  mat- 
ters not  concluded  by  administrative  discretion. 
—State  T.  Louisville  &  N.  R.  Co..  57  So.  175. 

VI.  VE8Tia>  RIGHTS. 

S  105  (Miss.)  The  Legislature  has  no  power 
to  destroy  vested  rights,  by  creating  a  cause 
of  action  for  which  no  remedy  previously  exist- 
ed, or  to  destroy  a  valid  defense  to  an  existing 
cause  of  action.— Biehards  t.  City  Lumber  Co., 
57  So.  977. 

Vm.  BBTB08PEGTIVE  AXnD  BX  POST 
FACTO  I<AW8. 

{  I9(  (Ala.)  Act  April  4,  1911  (Acts  1911,  p. 
102),  authorizing  the  admission  of  certain  docu- 
ments conveying  state  lands,  held  not  in  viola- 
tion of  Const.  1901,  S  95.  prohibiting  legislative 
interference  with  causes  of  action  or  defenses 
in  pending  suits.— Brannan  v.  Henry,  57  So. 
967.  . 

I  191  (Fla.)  Rules  of  evidence  and  procedure 
held  subject  to  change  by  statute  when  sub- 
stantive rights  securea  by  the  Constitution  are 
not  invaded.— Goldstein  v.  Maloney,  57  So.  342. 

§  1 96  (Ala.)  The  Legislature  has  the  power  to 
pass  curative  acts  giving  effect  to  defective  con- 
veyances of  public  lands. — Brannan  v.  Henry, 
67  So.  967. 

S  197  (Fla.)  Acts  1911,  c.  6247,  1  7,  relating 
to  jurisdiction  of  courts  of  newly  created  Pinel- 
las county,  held  not  an  ex  post  facto  law. — 
State  V.  Sammons,  57  So.  196. 

1200  (Fla.)  Laws  1911,  c.  6179,  §  3,  making 
it  a  felony  to  commit  a  second  offense  of  sell- 
ing liquor  in  a  county  voting  agamst  the  sale 
of  litinnrs.  is  not  an  ex  pout  fncln  Inw,  thonph 
the  prior  conviction  was  had  before  "tlie  piis- 
--le  of  the  statute.— Smith  v.  State,  57  So. 


X.  EQUAL  PROTECTION  OF  LAWS. 

1209  (Fla.)  Classification  by  the  lawmaking 
power  which  has  a  reasonable  basis  in  real  dif- 
ferencea  of  practical  condltlona  Aela  not 


5679,  covering  every  person  who  shall  bargaiD 
for  or  purchase  any  stock  of  goods,  vrares,  or 
merchandise  in  bulk,  iteld  not  an  unjust  dis- 
crimination.—Goldstein  V.  Maloney,  57  So.  342. 

S  241  (Fla.)  If  a  governmental  regulation  of 
a  common  carrier  does  not  unreasonably  dis- 
criminate against  It,  there  is  no  denial  of  the 
equal  protection  of  the  laws. — State  t.  Loais- 
rille  &  N.  R.  Co.,  57  So.  175. 

{  249  (Miss.)  Code  1906.  {  1985,  held  not  in 
violation  of  Const.  C.  S.  Amend.  14.  in  depriv- 
ing railroads  of  the  equal  protection  of  the 
laws.— New  Orleans,  M.  ft  u  R.  Co.  t.  Cole, 
57  So.  566. 

XI.  DITE  PROOBSS  OP  Xi&W. 

1 291  (La.)  Act  No.  317  Of  1010^  authorlsiDg 
drainage  taxes,  and  giving  proper^  owners  a 
right  of  appeal  wltiiiu  a  specified  time,  is  not 
invalid  as  depriving  one  of  dne  process  of  law. 
— Cognenham  t.  Avoca  Dr^nage  DIst.,  67  So. 
088. 

I  297  (Fla.)  Regulation  of  carrier  not  depriv- 
ing it  of  just  compensation  for  services  ren- 
dered held  not  a  deprivation  of  property  with- 
out due  process  of  law.-^tato  v.  Lonisville  ft  N. 
R.  Co.,  57  So,  176. 

1 297  (Fla.)  The  burdens  of  lawful  govern- 
mental regulations  are  assumed  by  common 
carriers  in  trndertaking  to  render  the  pubiir 
service,  and  such  buroens  ate  not  invasienB 
of  property  rights,— State  v.  Louisville  ft  K. 
R.  Co.,  57  So.  673. 

1311  (Fla.)  Creation  bylaw  of  presomptioni 
held  not  a  denial  of  due  process  of  law.  where 
opposite  party  is  not  deprived  of  right  to  rebut 
them.'-Goldstein  v.  Maloney,  57  So.  342. 

i  31 1  (Miss.)  Code  1906,  1  1085.  fceU  not  at 
violation  of  Const.  TT.  S.  Amend.  14,  as  de- 
priving railroads  of  property  without  doe  pro- 
cess of  law.— New  Orleans,  M,  ft  C.  R.  Go.  v. 
Cole.  57  So.  556. 

CONSTRUCTION. 

See  Bills  and  Notes.  }|  129,  186:  Chattel  Mort- 

fages,  H  109-147;    Contracts.  S|  144-217: 
nsurance,  I  146;  Municipal  Ck>rporationB,  J 
120;  Pleading,  S  34;  Sales,  M  54.  467:  Stat- 
utes. U  181^25%:  Wills,  II  439-702. 
Of  instructions,  see  Trial.  {  205. 

CONTEMPT. 

See  Habeaa  Oorpo^  |  82. 

CONTEST. 

See  Wills,  |S  220-329. 

CONTINGENT  REMAINDERS. 

See  WUls,  |  629. 

CONTINUANCE. 

S^A^gMl^^Brror,  {  87;  Criminal  Law,  Sf 

CONTRACTS. 

See  Alteration  of  Instruments;  Bills  and  Notee: 
Bonds;  Boundaries,  3  46:  Cancellation  ot  In- 
struments; Carriers,  $S  218.  263-278;  Chut- 
tel  Mortgages ;  Con-nets :  Conntips,  5  I--'  ■ 
r>anmcps.  S5  23.  50.  120.  122.  ITH:  D..^!-. 
Evidonco,  g§  397.  410.  506;  Exfioutors  and 
Ad  111  in  13  tra  tors,  5  180;  Factors:  Frauds.  Stat- 
ute of;  Gaming:  Guaranty;  Husband  and 
Wife:  Infants.  5§  57.  5S:  Insuranee;  Limi- 
latinn  of  Actioo.s.  §  30:  IvO^s  mid  I.^^ng; 
Master  and  Servant,  §  345;  Mechanics'  Liena; 
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terdaim;  Shippins;  Spedfie  Perfornumce; 
Urary;  Vendor  and  Pnichuer;  Work  and 
Labor. 

I.  REQinSITES  Aia>  VAUDXTT. 
fB)  PsrttcB,  Propo»al«,  and  Aceeptaiio«. 

S  22  (Ala.)  Unaccepted  offer  of  a  parchoser 
of  property  at  a  tax  eale  to  release  property 
on  payment  oC  a  specified  snm  keU  nneniorce- 
able.— Oabome  t.  .Waddell,  57  So.  698. 

i  22  (Ala.)  A  contract  relating  to  ferry 
rights  held  not  to  bare  become  a  completed 
contract,  not  baTing  been  aigned  by  all  of  the 
persona  contemplated.— Graham  t.  Gaperton, 
67  So.  741. 

(C)  Formal  Requisite*. 

$  45  (Ala.)  In  an  action  for  breach  of  a  con- 
tract to  loan  money,  plaintiff,  under  certain  dr- 
cumstances,  held  entitled  to  recover  for  de- 
fendant's refusal  to  reimbnrse  bim  for  money 
advanced  by  plaintiff.— Blxby-Thelaen  Oo.  v. 
Evans,  67  So.  39. 

(D)  OonaM««mtlOM. 

1 71  (Ala.App.)  An  obllgatlini  held  anpported 
by  a  sufficient  considerauon.— Rankin  t.  Mc- 

Cleery,  S7  So.  599. 

S75  (Ala.)  A  promise  by  a  vendee  to  pay 
the  vendor  rent,  where  the  vendor  executed 
bond  for  title  providing  only  for  stipulated 
payments,  held  invalid  for  want  of  considera- 
tion.—Able  T.  Gunter,  67  So.  464. 

(P)  LevalltT  of  Ob]e«9t  and  of  Co>aldeim« 
tlom. 

S  108  (Ala.App.)  The  public  policy  with 
which  ttw  coort  is  concerned  in  determining  the 
validity  of  a  contract  defined.— Conch  t.  Hutch- 
inson. 67  So.  75. 

A  contract  for  the  sale  of  a  patent  right  held 
not  void  as  contrary  to  pobUc  policy.- Id. 

§  141  (AIa.App.)  The  burden  of  establishing 
the  Invalidity  of  a  contract  because  contrary 
to  pnblic  policy  (a  on  the  party  asserting  its 
invalidity.— Coach  v.  Hntchmson,  67  So.  76. 

II.  OOKSTRUOTION  AND  OPERA-' 
TION. 

(A)  Geaeral  Rules  of  Construction. 

S  144  (Miss.)  A  state  statute  has  no  extra- 
territorial force,  and  caqnot  make  unlawful  a 
contract  entered  into  in  another  atate.— Asch- 
er  &  Baxter  v.  Edward  Moyse  &  Co.,  57  So. 
299. 

S  163  (Ala.)  In  construing  a  contract,  partly 
written  and  partly  printed,  the  court  should 
give  greater  weight  to  the  written  than  to  the 
printed  provisions. — John  Deere  Plow  Oo.  t. 
City  Hardware  Co.,  57  So.  821. 

$  169  (A]a.App.)  To  ascertain  the  iutention 
of  the  parties  to  a  contract  aa  to  what  should 
be  done,  regard  may  be  had  to  the  nature  of 
the  instmment,  the  condition  of  the  psrties, 
anft  their  purposes. — Alexander  v.  Smith,  57  So. 
104. 

{  170  (Ala.)  The  parties  to  a  contract  held 
fntltled  to  interpret  it.- Blxby-Thelsen  Oo.  v. 
Evans,  57  So.  39. 

S  170  (Miss.)  The  court  held  required  to  con- 
strue a  doubtful  contract,  when  the  parties 
thereto  cannot  agree.— Candler  v.  Cromwell,  57 
So.  564. 

im  Parties. 

i  184  (Ale.App.)  An  obligation  by  two  of 
three  indoraera  of  a  note  held  a  joint  and  sev- 
eral nbligation  in  favor  of  the  third  Indorser. 
—R-inkin  v.  McCleery,  67  So.  599. 

i  187  (Miss.)  Where  a  wife  paid  a  railroad 
agvnt  for  a  ticket  for  her  husband,  the  agent 
HKi-eeing  to  notify  the  husband  that  the  ticket 


was  awaiting  him,  the  contract  was  made  for 
the  benefit  of  the  husband;  and  be  was  enti- 
tled to  sue  thereon  in  hia  own  name.— Canada 
V.  Yazoo  A  M.  T.  R.  Co.^  67  So.  913. 

(C)  am1i|«et-lk«tter. 

8  (98  (AIa.App.)  Under  a  contract  betveeo 
landowners  for  digging  a  ditch  for  drainage 
purposes,  the  one  undertaking  to  dig'  the  ditcb 
held  required  to  widen  the  old  ditch,  aa  well 
as  to  remove  the  rabblBh  therefrom.~-AleXBn- 
der  T.  Smith,  67  So.  104. 

(D)  Place  and  Time. 

S  217  (La.)  Arrangement  between  Tender 
and  vendee  of  realty  for  collection  of  revennea 
by  vendor  held  terminable  at  the  option  of  ei- 
ther party  and  terminated  by  notice  from  the 
executor  of  the  vendee  Uiat  the  vendor  should 
no  longer  collect  tiie  revenne.-^noceBdon  of 
Alexander.  57  So.  634. 

m.  MODIFICATION  AMD  MEBOEB. 

5247  (Ala.)  A  party  to  a  building  contract 
d  to  have  the  burden  of  proving  a  change  In 
the  contract.— Huntsville  Elks'  Club  T,  Oar- 
rity-Hahn  Bldg.  Co.,  57  So.  750. 

IV.  RESCISSION   AND  ABANDON- 
MENT. 

{261  (Ala.)  Plaintiff's  misappropriation  of 
funds  advanced  by  defendant  under  a  contract 
held  to  warrant  defendant's  refusal  to  make 
further  advances. — Bixby-Tbeisen  Co.  v.  Evans, 
57  So.  39. 

1266  (Ala.)  Restoration  of  benefit  received, 
unless  rendered  Inmossible  held  a  condition 
precedent  to  resciaewn.— Hafer  t.  0(rie,  67  Bo. 

757. 

V.  PEBFOBMANCE  OB  BBEAOH. 

1 295  (La.)  Contract  for  conatmetion  of  dam 
Aeld  not  breached  by  furnishing  perpendicular 
wing  walls.— A.  M.  Blodgett  Const  Co.  v. 
Cheney  Lumber  Co.,  67  So.  369. 

(296  (Ala.App.)  The  fact  that  plaintiff 
agreed  to  dig  a  ditch  on  defendant's  land,  the 
parties  to  share  the  cost,  and  dag  it  to  a  depth 
exceeding  that  prescribed  by  the  contract,  Arid 
not  to  prevent  him  from  recovering  one-balf  of 
the  cost.  If  the  exoeea  depth  did  not  impair  it 
aa  a  drain^Alexandei  v.  Smith,  67  So.  104. 

If  the  work  done  snbstantialjy  conforms  to 
the  contract,  immaterial  deviations  will  not 
prevent  recovery  of  the  contract  price,  less  the 
amount  required  to  indemnify  the  other  party 
for  injuries  sustained  tv  anch  deviations. — Id. 

$305  (Ala.)  An  owner  employing  a  building 
contractor  held  not  to  waive  nonperformance 
of  the  work  within  the  time  apecined.— Hunts- 
ville  Elks'  Club  v.  Oarrity-Habn  Bldg.  Co., 
57  So.  750. 

8  305  (La.)  Owner  permitting  construction  of 
perpendicular  walls  of  dam  held  not  entitled  to 
assert  several  months  afterwards  that  the  cou- 
stmction  of  perpenAcular  walla  Is  not  a  ful- 
flllment  of  the  contract— A.  M.  Blodgett  Const 
Co^  V.  Cheney  Lumber  Co.,  67  So.  309. 

8  312  (La.)  In  action  on  contract  for  con- 
struction of  dam,  defendant  held  not  entitled  to 
avoid  liabill^,  because  of  destructioo  of  dam 
due  to  inauffldent  foundation  chosen  by  both 

Earties.— A.  M.  Blodgett  Const  Co.  v.  Cheney 
umber  Co.,  67  So.  369. 
.  {  322  CEa.)  Where  one  aeeka  to  escape  from 
the  obligation  of  his  contract  by  alleging  that 
the  work  sued  for  was  defective,  be  must  prove 
his  allegation. — A.  Itf.  Blodgett  Const  Co.  v. 
Cheney  Lumber  Co.,  57  So.  369. 

In  an  action  on  a  contract  for  the  coDstruc- 
tion  of  a  dam,  proof  Aeld  insufficient  to  sus- 
tain contention  that  the  work  sued  for  was  de- 
fecUve.— Id. 
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TI.  ACmONS  FOK  BBEAGH. 

1339  (Fla.)  It  is  error  to  strike  a  plea  of 
"£d  not  promise  as  alleged**  In  an  action  im  a 
simple  contract  other  thu  a  Ull  or  ]iote.^B(es- 
ser  V.  Dekle,  67  So.  607. 

CONTRADICTION. 

See  WltneaseB,  1  88S. 

CONTRIBUTORY  NEGLIGENCE. 

See  Neclicence.  fS  76,  100.  117,  119,  122,  186. 

CONVERSION. 

See  Trover  and  CoDTerakm. 

CONVEYANCES. 

See  Deeds;  Tenancy  In  Common,  {  80u 

CONVICTS. 

See. Marriage,  |  5S;  Pardon;   Statutes.  I  11& 

{9  (Ala-App.)  A  convict  labor  contract, 
made  by  a  sare^  who  confesses  Judgment  for 
fine  against  the  convict,  only  gives  the  hirer 
the  state's  right  to  compel  satufactlon  of  the 
fine  by  involuntary  lervitode^WiUIama  t. 
Sute.  57  So.  1030. 

An  agreement  between  a  convict  and  the 
hirer  ander  a  snretysbip  contract,  by  the  latter 
confessing  judgment  for  the  convict,  by  which 
the  convict  was  released  from  farther  service, 
was  not  a  failure  or  refusal  to  perform  the 
labor  contract  so  as  to  make  tbe  convict  pun- 
ishable under  Code  1907.  {  e846.-Id. 

A  convict's  cessation  from  labor  under  a 
convict  labor  contract  because  of  his  subse- 
quent lawful  arrest  and  his  inability  to  obtain 
bond  so  aa  to  continue  service  was  not  a 
breach  of  tbe  convict  labor  contract,  making 
him  punishable  under  Code  1907,  S  6846.— Id. 

COPY. 

See  Eridaiee,  H  18S,  A42. 

CORPORATIONS. 

See  Banks  and  Banking;  Bills  and  Notes.  | 
333;  Carriers;  Damages.  |  128;  Evidence, 
II  243,  244;  Frandt,  Statute  ot  I  56;  Insur- 
ance, II  S6,  70;  Mnnic^tal  Corporations; 
Railroads;  Street  Bailroads;  Telegraphs  and 
Telephones. 

IV.  OAPrtAU  STOCK,  AMD  DZVI- 
DEMIML 

cm  Traaaf«v  of  Bh«n«. 

1 117  (Fla.)  An  equity  to  rescind  a  purchase 
of  stock  in  a  corporation  upon  the  ground  of 
fraud  may  be  lost  by  accepting  benefits  after 
discovery  of  the  fraud. — Florida  Cigar  &  To- 
bacco  Co.  V.  Baker  &  Holmes  Co.,  67  So.  174. 

T.  MEMBEKS  AMD  STOCSHOUIiaS. 

(A)  RliAts  uC  IilablUUea       to  Cov- 
VOMUom. 

1 170  (Ala.)  One  cannot  by  wrongful,  legal- 
ly fraudulent  conduct  of  another  be  deprived 
of  liis  status  as  stockholder,  with  right  to  one 
on  behalf  of  tbe  corporation. — Emj^e  Bealty 
Co.  V.  Harton,  57  So.  763. 

(O  Bolmv  OF  DeteHdtaac  om  Bahalf  of  Cor- 
pormtfoM. 

1207  (Ala.)  One  to  maintain  a  snlt  in  be- 
hiOf  of  a  corporation  as  a  stockholder  therein 
must  be  such  a  stockholder  at  the  time.— Em- 
pire Bealty  Co.  v.  Harton,  57  So.  763. 

Mere  inadequacy  of  price  at  which  stock  is 
sold  on  execution,  at  most,  renders  the  sale 
only  voidable;  so  that,  unless  it  is  avoided, 
the  execution  debtor  cannot  malntsia  a  suit  on 
behalf  of  the  eorporatlonr-Id. 


VI.  OFFICERS  AND  AGJSXTTS. 

(D)  UmblUtr  lor  CoryonUo  Defc«o  ma* 

Aeta. 

I  336  (AIa.App.)  The  president  of  a  corpoit- 
tion,  who  executed  an  aceommodjition  a^-.f 
in  its  name,  held  not  U^le  itersonallj-,  becatw 
the  corporation  had  no  power  to  ezecate  such 
a  note.— B.  J.  Wolfe  A  Sons  t.  MeKeon.  57 
So.  63. 

vh.  oobpobatb  powbrs  abd 
zjabujtobs. 

ia 


(A)  BstOBt  mmM.  Bxerelso  mt  Wm^mn 
GevvnO. 

1377  (Miss.)  Despite  Code  1906,  i  501^ 
proof  that  corporate  stock  was  realljr  porchsi- 
ed  by  another  corporation  JteM  do  deienae  v 
an  action  against  one  gnaranteeins  m  note  f« 
its  price.— Kaily  t.  Bank  of  Gommeree,  67  S& 
978. 

(B)  R«pres«B««Uoa  ot  CteryormttoB  br  Of- 
Se«ra  mmA  Aveata. 

S423  (Ala.)  A  corporation  is  liable  for  t^ 
wrongful  acts  of  its  employes,  done  in  tli>* 
course  of  their  employment  or  Ihte  of  thnr  da- 
ties.— Oassenbeimer  T.  Western  BV'  of  Ala- 
bama, 67  So.  718. 

1432  (La.)  Evidmce  held  to  warrant  a  find- 
ing that  the  agent  of  defendant  mill  com  pat? 
bad  authority  to  indorse  a  note  to  plaiadf 
bank,  which  bad  been  executed  to  tbv  com- 
pany, BO  as  to  render  the  company  liable  u 
mdorser.— First  Nat.  Bank  v.  Johnson,  57  Si-. 
98a 

(B)  TOF40. 

1492  (Ala.App.)  A  corporation   is  not 
sponsible  for  the  acts  of  its  agent  commine.i 
outside  the  business  for  which  be  waa  engag- 
ed.—Henderson-Misell  MercantOe  Co.  w.  CD. 
Chapman  &  Co..  67  So.  82. 

Acts  of  agents  oP  a  corporation,  ftdd  so  £)- 
connected  with  the  business  for  wbich  ttn 
were  employed  as  not  to  render  theix  prinapal 
Uable  for  a  oonversiou  tfaerebj^Id. 

XH.  FOBEIOM  OORPO&ATIOm. 

)642  (Ala.)  A  foreign  corporation  held  to 
have  done  business  in  the  state  within  Cod< 
1907,  il  3642,  3644.-Geo.  W.  MoUer  Mfg.  Co. 
v.  First  Nat  Bank,  67  So.  762. 

{661  (Ala.)  A  foreign  corporation  may  net 
exercise  its  corporate  functions  within  the 
state  until  it  has  complied  with  Code  1907,  H 
8642.  3644.-Geo.  W.  MnUer  Hf«.  Co.  v.  Stet 
Nat  Bank,  67  So.  762. 

CORROBORATION. 

See  Witnesses,  {  414. 

COSTS. 

See  Mandamus,  S  53. 

I.  MATURE,  OBOUMDS,  AMD  EXTENT 
OF  BIOHT  nr  OEMEBAX. 

1 3  (La.)  Costs  can  be  taxed  only  as  provid- 
ed by  statute. — Clanssen  t.  Cumberland  Tele- 
phone &  Telegraph  Co.,  67  So.  780. 

142  (La.)  The  costs  of  a  suit  on  rent  notei 
held  taxable  on  defendant,  notwithatanding  t 
tender  of  payment  at  trial;  the  tender  not  be- 
ing a  legal  tender.— Bimnabel  t.  Ifet^rie  Cy- 
press Co.,  67  Sa  271. 

IV.  SBOVBITT  FOE  PATICEMT. 

1 106  (Ala.)  Code  1007,  |  3687,  requiring  tbe 
dismissal  of  actions  by  nonresident  plaintiff! 
unless  security  for  costs  be  given,  held  not 
subject  to  the  rule  that  penal  statutes  must  be 
strictly  construed.- Elx  parte  Bradahaw,  S7 
So.  16. 

119  (Ala.)  Under  Code  1007.  |  3687.  n- 
the  giving  ot  Mcurity  tot  eosta  hy  i 
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nonresident  plaintiff,  the  trial  court  ma^,  after 
"""Bxing  the  time  for  the  giving  of  Becnnty,  ex- 
tend it.— Ex  parte  Bradsbaw,  67  So,  16. 
Where  the  trial  court,  under  Code  1907.  f 
■'.  3687,  extended  the  time  to  file  aecnritj  for 
-''Lcosts,  an  order  made  after  the  extended  time 
;  la  inTalid,  though  baaed  upon  an  application 
i  .made  before  aach  expiration.— Id. 

I  137  (Ala.)  Upon  default,  an  order  direct- 
ing a  nonresident  plaintiff  to  give  security  for 
IDcosts  within  a  set  time  held  not  to  itself  oper- 
L  ate  as  a  dismisaal. — Ex  parte  Bradshaw,  6?  So. 

In  view  of  the  prior  legislation  cnlminating 
in  Act  Feb.  17.  1886  (Sess.  Acts  1884-85.  p. 
>137).  held,  that  Code  1907.  |  8687,  makes  the 
giving  of  security  by  a  nonresident  plaintUf  a 
; :  condition  precedent  to  the  maintenance  <^  the 
-V  action.— Id. 

Under  Code  1907,  {  3687,  whleli  lapplanted 
Code  1862,  |  !^96,  held  that,  an  extension 
having  heeu  granted  a  nonresident  plaintiff  to 
give  security  for  costs,  the  action  must  be  dis- 
missed  upon  the  plaintiff's  failure  to  give  such 
; aecurity  within  the  time  fixed. — Id. 

i  137  (Miss.)  A  motion  to  dismiss  an  action 
-:  for  the  failure,  of  pli^ntiff  to  give  aecurity  for 
::  coats,  as  required  by  Code  1906,  {  940.  heli  im- 
roperly  granted.— Wright  t.  Stanford,  57  So. 


•V.  AKOVHT,  RATE,  AHS  ITEMS. 

I  (73  (AU.)  Under  Code  1907.  |  3010,  heJd, 
that  the  chancery  court,  in  a  bill  against  an 
administrator  and  others  to  set  aside  a  convey- 
ance, was  not  authorized  to  grant  an  attorney's 
fee  to  the  complainant— Wilks  v.  Wlka,  67 
So.  776. 

§  I7S  (La.)  Fees  of  jurors  who  are  In  at- 
tendance, but  do  not  aerre,  are  chargeable  to 
the  one  cast  in  the  suit. — Clauaaen  v,  Cumber- 
land Telephone  &  Telegraph  Co.,  57  So.  780. 
%  194  (La.)  In  a  rale  to  tax  coats,  it  is  not 
■  necessary  that  plaintiff  riionld  allege  that  he 
'    has  paid  them;  It  Is  aoffident  that  he  is  liable 
'  therefor.— Clansaen  t.  Gnmberland  Telephone 
£:  &  Telegraph  Co.,  57  So.  780. 

"Va,  OK  APPEAL  OB  EBROB,  AUD 
OH  WBW  TRIAL  OR  MOTION 
THEKEFOB. 

f247  (Fla.)  Under  Gen.  St.  1906,  S  2789. 
the  reasonable  premium  paid  tor  a  supersedeas 
hond  may  be  taxed  as  costs  only  when  the 
bond  is  given  by  a  fiduciary^^Hull  v.  Burr,  67 
So.  616.  ^ 

S  256  (Fla.)  Where  matters  are  improperly 
incorporated  in  a  transcript  on  writ  of  error, 
the  cost  will  be  taxed  against  the  party  re- 
quiring it  to  be  Included— Seaboard  Air  line 
Ry.  T.  Rents,  67  So.  812. 

Vm.  PATMEET  AED  XEMSDIE8 
FOR  OOLLEGTIOK. 

1 277  (Ala.)  It  is  well  settled  in  equity  that 
when  the  plaintiff  has  failed  In  one  suit,  and 
brings  another  against  the  same  party  on  sub- 
BtantiaDy  the  same  cause  of  action,  the  court 
will  stay  proceedinga  in  the  second  action  until 
thtt  coatfl  of  the  former  antt  are  paid.r^ordaia 
T.  Jordan,  67  So.  436. 

IX.  IN  ORIMINAL  FROSE01JTION8. 

S  322  (Ala.App.)  One  convicted  of  disposing 
r    of  stolen  property,  and  sentenced  to  hard  labor 
'    for  payment  of  costs,  shoold  be  sentenced  at 
the  rate  of  76  cents  per  day.— Swint  v.  State, 
Q7  So.  894. 

1 322  (Ala.App.)  A  judgment,  in  a  criminal 
proaecunon  sentencing  defendanta  for  payment 
of  coats  at  40  cents  per  day,  held  erroneous.^ 
Stanfield  v.  State,  57  So.  402. 


1322  (A]a.App.)  A  sentence  to  vrork  ont 
costs  of  a  convicaon  should  be  at  the  rate  of 
75  cents  per  day.— Johnson  T.  State,  67  So.  499. 

1322  (Ala.App.)  In  a  prosecution  for  the  il- 
legal sale  of  Intoxicating  liquors,  a  aeutence  to 
imprisonment  in  default  of  payment  of  costs 
at  the  rate  of  40  cents  a  day,  instead  of  75 
cents,  waa  improper^r-Wilaon  v.  State,  67  So. 
608. 

S  322  (AIa.App.)  On  conviction  of  crime,  no 
fine  being  imposed,  a  sentence  imposing  hard 
labor  in  Ben  of  payment  of  costs  la  erroneous. 
-Lewla  T.  BtatCs?  So.  1012. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Set-Off  and  Comiterelalm. 

COUNTIES. 

See  Mandamna,  1  109;   Officers;  Panpera; 
Statutes,  H  ^  04;  Taxation.  1  496. 

L  CREATION,  ALTERATION.  EZUT- 
BNOE,  Aim  POLinOAL 
FUNOnONS. 

1 12  (Fla.)  Acta  1911,  c  6247,  held  to  pro- 
vide for  the  establishment  of  Pmellas  county 
upon  the  contingency  of  an  affirmative  vote 
and  alao  for  the  organization  of  the  government 
of  the  county.— -State  v.  Sammona.  57  So.  196. 

Defect  in  the  description  of  territory  includ- 
ed in  Piuellas  county  created  by  Acta  1911,  e. 
6247,  do  not  render  the  statute  nnconstitution- 
al.— Id. 

Statute  establiahing  new  county  held  not  void 
because  of  defect  in  description  of  territory  un- 
less BO  defective  that  the  legislative  intent  can- 
not he  effectuated  in  Its  essential  features.— Id. 

Acta  1911.  c  ^7,  creating  Pinellas  county 
construed  as  to  description  of  boundary.— Id. 

S  14  (La.)  The  people  of  the  parish  of  Cal- 
casieu having  voted  againat  ratification  of  Act 
No.  77  of  1910,  creatii^  pariah  of  Jefferson 
Davis,  that  act  never  became  operative. — 
State  ex  rel.  Carey  v.  Sanders,  67  Sa  924; 
State  ex  rel.  Moore  v.  Same,  Id.  927;  State  ex 
rel.  McMflhon  v.  Same,  Id. 

n.  GOVERNMENT  AND  OFFIGER8. 
(B)  Comatr  Beat. 

126  (Fla.)  Proriso  to  Laws  1911,  c  6239, 
relating  to  removal  of  county  seats,  that  it 
shall  not  apply  to  any  county  having  construct- 
ed a  conrtbooae  within  the  past  twen^  years, 
htld  prospective.— GoUier  t.  Casaady,  57  So. 
617. 

S28  (Fla.)  Under  Const  art  8,  {  4»  it  is  the 
dnty  of  the  Legislature  to  designate  a  tempo- 
rary county  seat  of  a  new  county.— State  T. 
Summons,  o7  So,  196. 

(D)  OSeers  a»d  Aseata. 

{ 62  (FIeu)  PInellaa  county  being  formed 
from  territory  of  HillBborongn  coun^,  the  offi- 
cers of  the  latter  held  required  to  perform 
their  duties  until  the  organisation  of  the  new 
county  government  is  effected  by  the  quali- 
fication of  the  officers  of  the  new  county.— 
State  T.  Sammons,  67  So.  196. 

1 88  (Fla.)  In  a  statute  establtsbing  a  new 
county,  the  duties  of  officers  that  are  incidental 
to  ench  establishment  mur  be  regulated  io  the 
aet^State  y.  Sammons.  67  So.  l96u 

.  m.  PROPERTY.  OONTRAOTS.  AND 
LIABILITIES. 
(B)  CAStraeta. 

I  125  (Ala.)  A  county  is  liable  in  general  as- 
sumpsit ou  an  implied  contract  within  the 
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r8ng«  of  its  coDtnictnal  powers.— Montgomery 
Coontr  T.  Pmett,  67  So.  SS3. 

COUNTY  COURTS. 

6m  Court*)  1 183. 

COUNTY  TREASURER. 

See  OtBcera. 

COURT  HOUSES. 

See  ConatieR,  {|  26,  28. 

COURTS. 

See  Constitutional  Law,  t  197;  Criminal  Law, 
S9  260,  1144;  ElecUoas,  i  154:  Infants,  S  18; 
Insane  Persone;  Judges;  Justices  of  the 
Peace;  Mandamns,  tt  68,  SO;  Taxation,  f 
485;  Trial,  |  307. 

I.  MATUB&EXTEHT,  AHS  EXraOIgE 
OF  JUBliDIOTIOir  IN  OEMERAI.. 

{2  (Ala.)  Jariidiction  is  perional  actions 
depends  upon  the  subject-matter  to  be  adjudg- 
ed, and  the  presence  in  court  of  the  parties 
whose  rights  are  to  be  affected  by  the  judg- 
ment.—Wolff  V.  McGaagh,  67  So.  754. 

f2  (Ala.)  Kxceas  of  jurisdiction  is  an  act 
not  authorized  as  to  a  particular  case,  though 
within  the  general  power  of  the  judge.— Broom 
T.  Douglass.  57  So.  860. 

A  colorable  cause  or  a  colorable  invocation 
of  jurisdiction  means  that  a  person  apparently 

aualified  has  appeared  and  made  complaint,  un- 
er  oath,  stating  a  fact  which,  with  other  facts 
lustated,  may  constitute  on  offense,  or  be  sim- 
ilar to  a  designated  offense,  for  the  purpose  of 
eliciting  process.— Id. 

{ 5  (Ala.)  Action  of  trespass  for  damages 
for  injuries  to  real  estate  held  a  personal  ac- 
tion.—Wolff  V.  McGaugh,  67  So.  754. 

S7  (Ala.)  Local  and  transitory  actions,  de- 
fined.—Wolff  T.  McGaugh.  57  So.  754. 

1 17  (Ala.)  In  respect  to  subject-matter,  Jn- 
risdiction  ts  acquired  only  by  the  constitution 
of  the  court— Wolff  v.  McGaugh,  67  So.  754. 

I  18  (Ala.)  It  Is  the  general  rule  that  actions 
for  injuries  to  realty  must  be  brought  in  the 
forum  rei  sits.— Wolff  t.  McGaugh,  57  So.  754. 

$21  (Ala.)  The  jurisdiction  of  the  person  is 
acquired  by  the  court's  own  act,  by  its  process 
properly  issued  and  served,  or  by  voluntary  ap- 
pearance of  the  defandant^Wolff  t.  HeOaogh, 
67  So.  764. 

$24  (Ala.)  Consent  cannot  confer  jurisdic- 
tion of  the  subject-matter,  for  that  is  derived 
from  the  law.— Wolff  t.  McGaugh,  67  So.  754. 

§25  (Ala.)  Where  a  court  has  jurisdiction 
of  the  subject-matter,  parties  may  confer  ju- 
risdiction of  their  persona  by  submitting  them- 
selves to  its  Judgment— Wolff  T.  McGaugh,  67 
So.  754. 

S  26  (Miss.)  The  inherent  powers  of  courts 
are  those  which  are  essential  to  their  existence 
and  to  the  due  administration  of  jnstica^Fnl- 
ler  V.  State,  67  So.  806. 

137  (Ala.)  Territorial  juriadictioii,  or  venue, 
may  be  waived,  at  least  in  personal  actions. — 
Wolff  V,  McGaagh,  57  So.  754. 

The  statutory  provisions  fixing  the  local  ju- 
risdiction in  both  law  and  equity  courts  may 
be  waived  by  a  failure  to  ouuce  timely  objec- 
tion.—Id.  . 

8  39  (Ala.)  Where  it  appears  to  a  court  that 
its  judgment  is  asked  in  a  case  which  it  has 
no  power  to  decide  under  any  circumstances, 
it  is  the  duty  of  the  court  to  repndiata  the 
cause  ex  mero.- Wolff  t.  McGhiugh,  67  So.  764. 


n.  ESTABLISHKENTjOROAinZA- 
TIOK,  AHD  FKOOEDTOB  IH 
OEa  BRAI.. 

(A)  Creation  and  Constltatloa*  amd  Cowvt 

i42  (FU.)  Acts  1911.  c  6247.  |  7,  relating 
to  jurisdiction  of  courts  of  newly  created  Pi- 
nellas county.  AeM  not  unconatitnUoiial. — State 
V.  SammoDS.  57  So.  196. 

1 58  (La.)  The  appointment  as  court  inter- 
preter of  a  person  who  had  contributed  to- 
ward a  fond  for  accused's  prosecution 
a  coDTictloiL— State  t.  Losaroiie,  67  So.  532, 

(B)  Terna,  Taeatloms.  Flaee  aa4  Xlmc  al 
HoMias  Coart,  Coartkoasaa,  mmA 

Aoeomaiodatl  oaa. 

{62  (A1a.App.)  Act  Nov.  23.  1007  (Lot 
Laws,  Sp.  Sess.  1007.  p.  32),  amendinc  Code 
1886.  I  900,  so  far  as  ttie  same  related  to  the 
times  of  holding  circuit  court  of  Sbranktia 
county,  was  not  affected  by  the  adoption  of  the 
C'ode  of  1907,  and  is  valid.— Norfliem  Alabama 
Ry.  Co.  v.  Lowery,  57  So.  260. 

(D)  Rales     o(     Deelaloa,  A«|a«laatlaaa, 
OptalOHa.  and  Raoorda* 

S97  (Ala.)  A  decision  of  the  Supreme  Court 
that  a  state  statute  is  an  interference  witii  in- 
terstate commerce  is  binding  on  th»  state 
courts.— Central  of  (3«orela  Ry.  Co.  T.  Cteoea- 
beck  &  Armstrong,  57  So.  38a 

m.  0O1TRTS  OF  OEITEBAX.  OKIO- 
IMAX  JITRISDIOTIOir. 

(A)  OraaadM  of  Jariadlctloa  la  Gaaeral. 

S  121  (AIa.App.)  Under  Const  1901,  |  l^s 
the  circuit  court  held  without  original  jnris- 
diction  of  an  action  for  negligent  personal  in- 
jury, where  the  complaint  demands  exactly 
$50.— Mobile  Ught  &  R.  Co.  v.  George.  57  So. 
50. 

1121  (Ala.App.)  An  action  under  Code  1907. 
S  6035,  for  a  penalty  for  deatroylna,  injaring, 
or  removing  trees,  hetd  governed  oy  section 
5356,  so  that  a  judgment  for  aa  amount  be- 
neath the  jurisdiction  of  the  court  mast  be  s^t 
aside,  in  absence  of  set-off  or  affidavit  that  sa 
amount  wltliin  the  Jnriadlction  was  actaa'.ly 
due.— OlteiUy  t.  Mastsrson,  97  So.  1018. 

S  122  (La.)  In  a  suit  to  restrain  interfer- 
ence with  moving  picture  show,  petition  heJd  to 
sufficiently  show  jurisdiction.— ^tate  ex  reL 
Barthe  LevT  T.  Mayor  of  Ci^  of  New  Ot^ 
leans,  67  So.  798. 


TV.  OOUItTS  OF  UmTED  OH  IHFE- 
BXOR  JITBIBDIOTXOir. 

1 183  (Bla.)  Under  Const  art  &  |  IT.  when 
a  county  court  is  duly  organiied  m  a  county, 
the  county  judge  aa  such  has  no  ttfal  juris- 
diction in  ordinary  dvU  actions  at  law.;— wrcia 

V.  Pardo,  67  So.  074. 

VI.  OOUKT8  OF  APPEIiLATS  JVBIV 

DICTION. 

(A>  Oroaada  o<  Jarladlotloa  la  Qeaeral. 

{204  (La.)  Const  art  04,  authoriaes  the 
Supreme  Court  under  its  supervisory  jnrisdic- 
tion  to  examine  any  question  which  it  deems  of 
sufficient  importance  for  examination  and  deci- 
sion.—Bruoner  Mercantile  Go.  t.  Bodnn,  57 
So.  1004. 

i  208  (Fla.)  Const  art  4^  1 13,  does  not  au- 
thorize Justices  of  the  Supreme  Court  to  gin 
to  the  Governor  at  liis  request  an  opinion  on 
the  constitutionality  of  statutea  afFecting  his 
execative  powers  and  dntiea.- In  re  Opinion  ef 
Judges.  57  So.  845. 

<B)  Ooarts  of  Parttoalar  Statea. 

$224  (La.)  Appeal  dismissed  for  insufficien- 
cy of  amount  involved.— Britt  t,  Caldweli-2{o^ 
ton  Lmnber  Oo„  67  So.  162. 


Digitized  by 


Google 


1061 
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S  224  (La.)  Supreme  Court  has  do  JnrUdic- 
tion  when,  by  admission  of  defendant,  the  sum 
in  controversy  is  less  than  f2,000.— Central 
Glass  Co.  T.  Niagara  Fire  Ina.  Co.  ol  City  of 
New  York,  57  So.  895. 

f  224  (La.)  Where  there  ii  an  amount  to 
be  dlatribnted,  the  amonnt  is  the  test  of  jaris- 
diction,  and  not  the  respective  amoants  claim- 
ed by  the  creditors,— Denegre  v.  W.  G.  Te- 
bault  Furniture  &  Realty  Co.,  67  So.  929. 

VXn.  COnCUBBSNT  AMD  CONFUCT- 

nio  juBxsDionoif,  amb 
oomTT. 

<A)  Oovrta  of  Ssne  9tRtc,  a»d  Traasfer  of 
Cnwaea. 

1 484  (Ala.)  The  settlement  and  administra- 
tion of  certain  estates  where  the  construction 
of  a  will  was  a  necessity  held  removable  from 
the  probate  to  the  ctaanoefy  court— Ashurtt  T. 
Aahurst,  67  So.  442. 

ft  485  (Ala.)  The  heirs  at  law  of  a  decedent 
entitled  to  maintain  a  hiU  for  the  removal 
of  the  administration  from  the  probate  into 
the  chancery  court,  and  for  the  allotment  of 
I  dower.— &iodgrass  v.  Snodgrass,  57  8o.  474. 

1487  (Ala.)  On  demurrer  to  a  biU  filed  to 
remove  the  settlement  and  administration  of 
an  estate  from  the  probate  to  the  chancery 
court,  held,  that  the  chancellor  could  not  con- 
strue the  wilL— Ashurat  v.  Ashnrst,  67  So. 
442. 

CREDIBILITY. 

See  Wltnenea*  H  81&-414. 

CREDITORS. 

Sm  Fmuduloit  Conveyaiieea;  Mantbaling  Aa- 
•et*  and  Securitiea. 

CREDITORS'  SUIT. 

17  (Ala.)  A  creditors'  bill  need  not  show 
any  fraudulent  conveyance  or  disposition,  other 
than  the  concealment  of  asseta  which.  If  dis- 
covered, woald  be  liable  to  the  satisfaction  of 
debts.— Elliott  V.  Kyle,  57  So.  702. 

S  1 1  (Ala.)  Under  Code  1907,  1  3740  et  aeq., 
•uthorlBing  creditors'  bills  for  discovery,  a 
creditor  by  a  foreign  Judgment  need  not  ana 
on  it  or  obtain  judgment  thereon  In  this  itate. 
— Elhott  V.  Kyle,  67  So.  752. 

1  22  (Ala.)  A  creditors'  biU  for  the  discov- 
ery of  concealed  assets  may  be  maintained, 
under  Code  1907,  1  S740  et  aeq..  although  the 
property  sought  to  be  diacovered  la  outside  of 
the  state.— Elliott  v.  Kyle,  57  So.  752. 

I  39  (Ala.)  Creditors'  bill,  under  Code  1907, 
I  8740  et  seq.,  Md  to  snfEcientb  aver  the 
neceaaity  of  ducovery.— Elliott  v.  ^le,  57  So. 
752. 

Creditors*  bill  for  discovery,  under  Code 
1907,  i  3740  et  seq.,  held  to  sufEdently  show 
that  the  complainant  had  no  other  meana  of 
ascertaining  the  &eta  sought  to  be  discovered. 

CRIMINAL  UW. 

See  Animals,  8  13;  Arrest;  Assault  and  Bat- 
tery; Bail;  Chattel  Mor^ages,  81  232-233; 
Conapiracy;  Coata,  |  822;  Emhesalement ; 
False  Pretenses;  Oamiug,  ||  69-101;  Grand 
Jury;  Homicide;  Indictment  and  Informa- 
tion; Insane  Persons;  Intoxicating  Liquors: 
Larceny;  Lewdness;  Libel  and  Slander,  Si 
141.  162;  Maater  and  Servant  8  346;  Mu- 
nidpal  Corporations.  If  692-^2;  Obscenity; 
Obatmctinx  Justice;  Pardon;  Perjurs;  Phy- 
sicians and  Surgeons,  I  6;  Rape;  Bobbery; 
Treapasa,  SI  81.  80;  Weapons;  Witnesses. 


n.  OAPAOTTY  TO  COMMIT  AHI>  KB- 
■POHUBIUTr  FOR  CBIMB. 

1 95  (Al8.App.)  Voluntary  intoxication,  un- 
less it  produces  insanity  or  makes  accused  in- 
capable of  entertaining  a  apeci&c  intent,  held 
not  a  defense  to  a  proaecution  for  committing 
a  crime  of  which  a  specffic  intent  ia  not  an 
essential  Ingredient- Rhodes  v.  State,  67  So. 
1021. 

Voluntary  iatoxicatio&  when  the  liquor  was 
sold  is  not  a  defenae  to  a  charge  of  unlawfully 
selling  intoxicants;  a  specific  intent  not  being 
an  essential  ingredient  of  the  ofEeuse.— Id. 

HI.  PARTIES  TO  OFFENSES. 

8  59  (Ala.)  "Aid  and  abe^  defined.Wonea 
V.  State,  57  So.  81. 

Mere  presence  of  a  person  with  intent  to 
aid  another  in  committing  a  crime  if  necessary. 
In  the  absence  of  preconcert,  is  not  aiding  and 
abetting.— Id. 

8  59  (Ala.App.)  At  conmkon  law  all  persona 
engaged  in  the  eonuniaaion  of  a  misdemeanor 
are  indictable  aa  prindpala.— Boyd  v.  State,  67 

So.  loia 

TXI.  FORMER  JBOPAROT. 

8 178  (Ala.App.)  Accused  kald  estopped  to 
plead  as  a  former  jeopardy  the  beginning  of  a 
former  proceeding  against  him  on  the  same 
chai^  which  he  procured  to  be  diamiaaed. — 
Stinaon  v.  State.  07  So.  609. 

S  193^  (Ala.)  A  Judgment  convicting  defend- 
ant of  murder  in  the  second  degree  hetd.  In 
view  of  Code  1907,  8  7160,  a  bar  to  further 
prosecution  for  murder  in  the  first  degree.— Six 
parte  Spivey,  57  So.  491. 

Vm.  FREUMINART  OOMPUmrr,  AF- 
FIDAVIT. WARRANT,  BxAmI- 
NATIOIT,  GOMMXTMEHT.  AHD 
SUMMARY  TRXAI^ 

%2(i7  (Ala.App.)  That  the  grand  jury,  before 
a  preliminary  trial  before  the  county  Judge,  as 
committing  magistrate,  pursuant  to  Code  1907. 
88  7598-7616,  failed  to  find  an  indictment,  and 
requested  that  petitioner  be  held  for  further 
investigation,  held  not  to  give  the  city  court  of 
Gadsden  jurisdiction  to  hold  petitioner  for  far* 
ther  investigation  by  the  grand  jury. — Ex  parte 
Simpaon,  67  So.  618.  ' 

That  a  city  court  made  an  order  holding  pe- 
titioner for  further  investigation  by  the  grand 
jury,  which  was  void  because  the  committing 
magistrate  had  not  then  held  a  preliminary 
trial,  would  not  deprive  the  magistrate  of  ju- 
risdiction to  hold  the  preliminary  trial.— Id. 

S218  (Ala.App.)  In  view  of  Code  1907.  8 
7348,  and  under  Acta  1898-99.  p.  186,  a  justice 
of  the  peace  held  to  have  properly  made  a  war- 
rant returnable  to  the  county  court.- Barney 
V.  State,  67  So.  698. 

5239  (A1a.App.)  If  the  evidence  at  the  pre- 
liminary trial  does  not  show  probable  cause  for 
believing  accused  guilty,  he  ahonld  be  dfacharg- 
ed.— Ex  parte  Simpson,  67  So.  618. 

5240  Q^Ia.App.)  An  order  holding  petitioner 
for  furuier  investigation  by  the  grand  jury, 
void  because  the  court  had  no  Jurisdiction  to 
make  it  held  subject  to  attack  in  any  court- 
Ex  parte  Simpson,  67  So.  51& 

If  the  evidence  at  the  preliminary  trial  ahowa 

Jrobable  cause  for  believing  accused  guilty* 
e  should  be  held  for  indictment. — Id. 
8  252  (Miss.)  Amendments  of  an  affidavit 
charging  the  unlawful  sale  of  intoxicants,  by 
striking  out  parta  thereof  charging  a  violation 
of  city  ordinances  and  making  the  affidavit 
charge  aa  offense  against  the  state,  held  to 
change  the  offense  with  which  accused  was 
Charged.— Wade  v.  State.  67  So.  222. 

f  260  (Uiaa.)  Where  the  record  contained  no 
certified  copy  of  the  proceedings,  which  orig- 
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inated  in  tb«  justice  coart,  the  circuit  court 
was  without  juriadictioD,  and  its  jadnneot  ia 
a  Dullitr.— GawthoD  t  State.  57  So.  £S4. 

IZ.  AUAIOmCENT  AMD  PIXAS,  AMD 
HOIXE  PROBEQUI  OB  DI8CON- 
TIHITAMCE. 

1280  (Ala.)  A  plea  In  abatement  that  the 
trial  court  did  not  draw  the  crand  jury  before 
the  last  term  of  the  present  term  of  the  dr- 
cuit  eonrt  adioomed  held  property  stricken 
out  aa  iuiinteluclble.<— Parris  t.  State,  67  So. 
857. 

1280  (Fla.)  Fleas  In  abatement  miut  be 
atnctbr  constmed.— Gannon       State,  67  So. 

240. 

S  28 1  (Ala.)  The  state's  demurrer  to  a  plea 
of  accused  confesses  the  truth  of  the  all^a- 
tions.— Ex  parte  Spivey.  57  So.  491. 

1 292  (Ala.App.)  A  plea  held  anfficient  to 
show  that  accused  baa  been  In  former  jeopardy. 
—Palmer      State,  57  So.  507. 

A  plea  of  former  jeopardy  held  not  demur- 
rable OD  grounds  stated.— Id. 

I  293  (Ala.App.)  A  demurrer  to  a  plea  on  an 
untenable  ground  should  not  he  sustained, 
though  the  plea  be  demurrable  on  some  other 
ground.— Pauner  t.  State,  57  So.  507. 

X.  EVIDENCE. 

(A)  Jvdlelml    Kotl«e,    PreanmptloUi  ud 
BnrdeK  of  Proof. 

1304  (AlB.App.)  The  Supreme  Court  will 
take  Judicial  notice  of  the  fact  that  certain 
towns  are  located  in  a  certain  county.— Barney 
V.  State,  57  So.  598. 

S304  (Miss.)  The  court  will  not  take  judi- 
cial notice  of  municipal  ordinances.^Thomas 
State,  57  So.  364. 

(308  (AlaJLpp.)  One  is  presumed  to  be  in- 
Doeeut  of  a  criminal  offense  until  guilt  is 
legally  proved.- Williams  v.  State,  57  So.  1030. 

(■)  Faoto  Im  Isswe  and  Relevaat  to 
•ad  Rea  Gestae. 

I  338  (Ala.)  Id  the  absence  of  a  claim  of  im- 
proper influence,  whether  a  witness  had  talked 
with  another  person  held  irrelevant^^ones  t. 
State.  57  So.  SI. 

S  338  (Ala.App.)  Allowing  a  witness  to  an- 
swer a  question  is  not  improper,  where  the 
answer  will  merely  tend  to  fix  the  date  of  an 
occurrence  to  which  he  has  testified.— Rowe  T. 
State,  57  So.  72. 

1338  (Fla.)  Where  the  question  is  whether 
accused  made  a  certain  statement,  that  others 
may  also  have  made  the  same  statement  is  Im- 
materiaL— McRae  v.  State,  57  So.  348. 

1363  (Ala.)  "Res  gesttt"  defined.— Pope  ▼. 
State,  57  So.  246. 

1364  (Ala.App.)  What  defendant  said  to 
witness  at  a  time  subsequent  to  and  discon- 
nected with  the  killing  held  inadmissible  as  part 
of  res  gestae.— Sandford      State,  57  So.  1^. 

1364  (Ala.App.)  In  a  prosecntion  for  realst- 
!ng  the  making  of  an  arrest,  testimony  that  de- 
fendant, who  had  been  placed  under  arrest  by 
the  officer,  but  released  oq  his  statement  that 
he  did  not  know  he  was  an  officer,  started  run- 
ing  saying  that  he  was  not  afraid  of  any  offi- 
cers, and  would  get  his  gui^  was  admissible  as 
part  of  the  res  gestae.— Lewis  t.  State,  57  So. 
1035. 

1 369  (Ala.App.)  Where  several  crimes  con- 
stitute m  fact  one  criminal  transaction,  evi- 
dence of  all  may  he  given  as  part  of  the  res 
gestie,  but  collateral  facts  should  not  be  allow- 
ed.—Cheek  V.  State,  57  So.  108. 

1 366  (Ala.)  Eridence  that  deceased  was 
shooting  craps  at  witness'  house  30  minutes 
before  the  uiootiiv  was  not  res  gestae.- Par- 
ris  V.  State,  57  So.  857. 

S368  (Ala.)  Where  defendant  claimed  that 
the  homicide  was  committed  by  B.,  evidence 


of  B.'s  modier  that  he  was  in  the  house  at 
the  time  and  asked  her  if  ahe  did  not  hear 
some  one  fighting  out  in  the  road  hrid  inad- 
missible as  res  gestn.- Pope  v.  State,  57  So. 

245. 

S  368  (AU.App.)  It  Is  competent  to  show 
OB  a  trial  for  assault  and  battery  iriiat  was 
said  and  done  by  those  present  daring  the 
assault,  as  a  part  of  the  res  gests. — Wray  t. 
State,  S7  So.  144. 

On  a  trial  for  assault  and  battery  the  testi- 
mony of  a  witness  as  to  what  he  told  an  offi- 
cer or  others  after  the  assault  is  inadmissU)!?. 
-Id. 

(C)  other  OSeue*,  aad  CAmrseter  of  Ae- 


I  369  (AlaAp^.)  EMdence  relevant  to  the  of- 
fense charged  is  not  inadmisBible,  thonjeh  it 
mrovea  accused's  guilt  of  another  oltaue.— Kirk- 
wood  V.  State,  S7  Bo.  504. 

1371  (Fla.)  Evidence  of  previous  aimilar 
crimes  by  a  defendant  tending  to  show  the  crim- 
inal Intent  held  admissible.- Presley  v.  SUte. 
67  So.  606. 

1 380  (Ala.App.)  It  is  proper  to  refuse  to 
permit  accused,  on  trial  for  assault  and  bat- 
tery, to  testify  tliat  another  case  agadnst  him 
had  been  nolle  pnw'd.— Wray  v.  State.  57  So. 

i  380  (Hiss.)  A  witness  as  to  the  character 
of  accused  could  not  he  properly  examined  as 
to  the  details  of  Independent  transactions.— 
Neal  T.  State,  57  So.  419. 


tD)  MaterlalltT- 


td  Contvetettey  la  Oea- 
•ral. 


i  384  (A1a.App.)  Evidence  may  be  exclnded 
when  it  IS  such  as  to  furnish  a  basis  for  noth- 
ing more  than  mere  conjecture  or  remote  infer* 
ences  in  reference  to  the  transaction  in  issoe. 
— Hadnot  v.  SUte,  57  So.  383. 

{390  (Ala.App.)  In  a  prosecution  for  mur- 
der, questions  to  a  witness  for  defendant  held 
objectionable  as  tending  to  elicit  incompetent 
evidence.— Barlew  v.  State.  57  So.  601. 

Question  htld  properly  excluded,  as  caliiog  for 
a  witness'  undisclosed  condition  of  mind.— Id. 

(B)  Best  aad  Seeondarr  aad  Deaaaaatra- 

tlve  Evldcnee. 

S  308  (Ala.)  In  a  prosecution  for  homicide, 
a  statement  of  a  witness  as  to  the  appearance 
of  certain  shoes  claimed  to  belong  to  accused 
which  the  witness  had  examined  two  days  after 

the  murder  held  not  objectionable  u  not  the 
best  evidence.— Pope  v.  State,  67  So.  245. 

S400  (La.)  Evidence  of  persons  present  at 
the  coroner's  inijuest  as  to  statements  then 
made  by  accused  is  not  objectionable  under  the 
secondary  evidence  rule.— State  v.  Lasaroae,  57 
So.  532. 

1 404  (Ala.App.)  A  shirt  worn  by  deceased 
at  the  time  he  was  killed,  having  been  snffi- 
cieuUy  identified,  was  properly  admitted  in  ev- 
idence.—Sandford  V.  State,  67  So.  134. 

S404  (Ala.App.)  Under  Acts  Sp.  Sesa.  1900. 
p.  03,  S  32^,  botties  of  wine  and  beer  held 
properly  shown  to  the  jury  in  a  prosecution 
for  the  violation  of  the  liquor  laws. — ^BeU  v. 
State,  57  So.  154. 


(F)  AdmUslona,  Declarations,  aad 

I  408  (AlaJlpp.)  Ceriaiu  evidence  held  to  re- 
late to  an  attempted  compromise  by  accused, 
and  to  t>e  tnadmisslble.— Stinson  v.  Btnte,  M 

So.  609. 

{409  (Ala.)  Evidence  held  to  constitote  a 
sufficient  foundation  for  the  admismon  of  state- 
ments made  by  accused  to  witness. — J<meB  v. 
State.  57  So.  36. 

1 412  (La.)  Hearsay  declaration  against  in- 
terest should  only  be  admitted  where  it  clearly 
appears  that  the  detdaration  was  acainst  de- 
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olarant't  interwt— State  T.  LaEarone.  67  So. 

532. 

S4I3  (Ala.)  ETidence  of  a  prior  declaration 
of  a  codefendant  to  his  wife  as  to  his  purpose 
at  the  time  he  left  before  goixtg  to  the  place 
where  the  mtirder  was  committad,  Md  self- 
serving  and  Inadmissible.— ^ones  v.  State,  67 
So.  31. 

9415  (Ala.App.)  In  a  prosecution  for  homi- 
cide, certain  endence  h€ld  inadmissible.— Long 
V.  State,  67  So.  ^ 

1417  (Ala.)  A  witness  was  not  entiUed  to 
testify  as  to  her  father's  state  of  feeling  to- 
ward a  codefendant  who  had  been  awarded  a 
separate  triaL— Jones  t.  State,  67  So.  31. 

1447  (AlaJLpp.)  Evidence  held  Inadmissible, 
in  a  trlu  for  asaaolt  with  intent  to  mnrder,  to 
show  accused's  insanity.— Hilford  v.  State,  57 
So.  96. 

H4I9,  420  (AIa.App.)  Evidence  that  a  third 

E ergon  admitted  committing   the  offense  held 
earaay.— Stinson  v.  State,  57  So.  506. 
Sf  419,  420  (La.)  Certain  evidence  in  a  crim- 
inal case  held  not  hearsay.— State  v.  Lazarone, 
57  So.  632. 

(H)  Do««mentRrr  Btvldeae*  and  Bxelwiloa 
of  P«r«l  EiTldaBM  Thereby. 

1447  (Miss.)  Parol  evidence  la  Inadmissible 
to  contradict  the  record  of  a  court  of  record. — 
Clark  T.  State,  67  So.  209. 

(I)  Ovtalom  BTldeaee. 

1 448  (Ala.)  In  ft  prosecution  for  homicide, 
n  statement  of  a  witness  as  to  the  appearance 
of  certain  shoes  claimed  to  belong  to  accused 
which  the  witness  had  examined  two  days  after 
tbe  mnrder  held  not  objectionable  as  tne  wit- 
ness' conclusion.— Pope  v.  State,  67  So.  245. 

Statement  of  a  witness  that  the  vines  grow- 
ing over  a  fence  alongside  a  road  where  he  fol- 
lowed a  wagon  and  mule  from  tbe  scene  of  the 
mnrder  were  mashed  down  like  aomethbig 
*'went  over  tbe  fence"  held  not  objectionable  as 
a  conclusion. — Id. 

In  a  prosecution  for  homicide,  a  miestion 
concerning  whether  a  certain  mule  would  have 
made  a  track  like  tbat  traced  by  the  witness 
shortly  after  the  murder  held  not  objectionable 
as  caUing  for  a  conclnsion. — Id. 

1 448  (AlaApp.)  On  a  trial  for  assault  and 
battery,  a  question  held  objectionable  as  caU- 
ing for  testimony  to  a  witness  on  the  mental 
state  of  another.— wray  v.  State,  57  So.  144. 

I  448  (A]a.App.)  In  a  prosecution  for  mnrder 
in  the  second  degree,  held,  that  questions  were 
properly  excluded  as  calling  for  a  mere  conclu- 
sion.—Barlew  V.  State,  57  So.  601. 

{448  (La.)  On  trial  (or  larceny,  certain  ev- 
idence hUd  not  inadmissible,  as  calling  for  the 
o^nion  of  witness. — State  v.  Jackson,  57  So. 

S  450  (Ala.)  While  a  witness  may  testify  that 
certain  tracks  corresponded  because  of  meas- 
urement and  certain  marked  peculiarities,  he 
conld  not  state  that  a  certain  shoe  or  foot 
could  or  would  make  a  particular  track.— Pope 
T.  State,  57  So.  245. 

1 452  (Ala.)  A  witness  who  was  a  practical 
blacksmith  with  15  years*  experience  in  shoeing 
horses  held  properly  permitted  to  testify  as  to 
the  condition  of  a  mule's  right  hind  foot  and 
the  liability  of  loose  nails  to  drop  out.— Pope  t. 
State,  67  So.  245. 

{455  (Fla.)  A  witness  may  be  asked  how  a 
defendant  looked  when  tbe  goods  he  is  charged 
with  having  stolen  were  taken  from  a  place 
where  they  had  been  concealed,  and  were  shown 
to  him.— Presley  v.  State,  57  So.  605. 

{ 478  (AlaJlpp.)  In  a  prosecntion  for  mur- 
der, Aelo,  that  it  was  within  tbe  discretion  of 
the  trial  court  to  permit  a  witness  to  testify  aa 
an  expert  that  there  were  powder  marks  on 


the  face  of  deceased.- Barlew  v.  State,  57  So. 
601. 

!  490  (Ala.)  Proof  that  a  physician  who  tes- 
tified for  the  defendant  testifled  before  the 
grand  jury,  held  admissible  to  contradict  his 
testimony  to  the  eontrary^^ones  v.  State,  57 

So.  31. 

di)  Evldeaoe  mt  Ppellmtnmrr  Bxanlnatlmi 
or  mt  Former  Trl«l> 

{  539  (Ala.)  Where  a  showing  ss  to  what  an 
alwent  witness  would  testify  nad  been  once 
read  to  the  jury,  it  was  not  error  to  sustain 
the  state's  objection  to  a  repetltitnL  thereof.— 
Jones  T.  State,  67  So,  36. 

§  547  (Ala.)  Stenographer's  notes  of  tbe  tes- 
timony of  a  witness  at  a  former  trial,  since 
deceased,  held  admissible  to  prove  his  testimo- 
ny at  a  snbaequent  trial.— Jones  v.  State,  57 
So.  86. 

(M)  Welarht  «nd  Snffleiener. 

{  553  (Ala.)  Tbe  jury  may  disregard  the  tes- 
timony of  a  witness  for  reasons  odier  than 
tbat  It  has  been  impeached.— Talley  t.  State. 
57  So.  445. 

{561  (Ala.)  If,  giving  doe  weight  to  all  the 
testimony,  the  jury  are  convbiced  beyond  a 
reasonable  doubt  that  accused  was  present  to 
render  aid  if  necessary,  that  accused  Is  an 
aider  or  abetter  is  made  oOt.— Jones  v.  State, 
57  So.  31. 

{  561  (Ala.)  In  a  criminal  case,  tbe  jury  need 
not  be  absolutely  convinced  of  deftadant'a  gnllt. 
-Talley  v.  State.  67  So.  445. 

J  562  (Hiss.)  One  cannot  be  convicted  of  on 
offense  upon  evidence  which  merely  raises  a 
suspicion  of  guilt.— City  of  Hazleburst  v.  Byrd. 
57  So.  360. 

ZI.  TIME   OF   TBIAI.   AMD  CONTIM- 
ITANOE. 

1575  (Ala.App.)  Under  Code  1907.  f  8248, 
tnal  of  a  criminal  prosecution  during  tne  sec- 
ond week  of  a  term  held  not  erroneousr-^tan- 
field  V.  State,  67  So.  402. 

S  578  (Ala.App.)  A  trial  court,  to  which  ac- 
cused is  properly  bound  over  by  a  committing 
magistrate,  may,  for  good  caose,  continue  the 
case  for  further  investigation  bj  another  grand 
jury.— E}x  parte  Simpecm.  67  So.  618. 

{  584  (Ata.App.)  One  charged  with  crime  at 
a  jury  term  of  the  court,  created  by  Loc.  Acts 
1007,  pp.  36&~377,  who  demands  and  receives 
a  jury  trial,  held  not  entitled  to  complain  of 
the  refusal  to  grant  a  continuance  to  the  next 
jury  term.— Banks  v.  State,  57  So.  63. 

{586  (Ala.App.)  Rullncs  on  applications  for 
a  continuance  rest  largely  within  the  discre- 
tion of  the  trial  court— Banks  v.  State,  67  So. 
63. 

{586  (Ala.App.)  Tbe  granting  or  refusing  of 

a  continuance  rests  in  the  sound  discretion  of 
the  trial  court.— Scott  v.  State,  57  So.  413; 
Shelly  V.  Same,  Id.  416;  Wilson  v.  Same.  Id.; 
Brannoo  v.  Same,  Id. 

{ 594  (Ala.App.)  Tbe  denial  of  a  continn- 
ance  for  absent  witnesses  is  In  the  court's  dis- 
cretion.—Gilbert  V.  State,  67  So.  127. 

{ 600  (Ala.)  In  a  criminal  prosecution,  held, 
that  the  state  did  not  make  a  judicial  admis- 
sion of  the  truth  of  a  showing  from  an  absent 
witness.- Talley  v.  Sute,  57  So.  445. 

XXL  TBIAX- 

(A>  PrellmlMBrr  Prooeedlnars. 

{619  (AIa.App.)  Where  defendant  was  tried 
and  convicted  of  burglary  on  one  iodictmeat, 
charging  burglary  of  a  freight  car,  he  was  not 
prejudiced  by  tbe  existence  of  four  other  in- 
dictments, charging  burglary  of  other  cars  in 
the  same  train  at  the  same  time.- Aahley  v. 
State,  57  So.  1027. 
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I  627  (Ala.)  Jury  Law.  I  82.  held  not  to  re- 
quire service  of  a  copy  of  the  todictment  where 
a  special  venire  was  waived  as  autborlzed  b; 
Code  1907,  I  7264.— MdSweaa  t.  SUte,  67  So. 
732. 

i  S27  (Ala.App.)  Jary  Law.  {  S2,  held  not  to 
require  aerviee  of  copy  of  iudictmeut  with  list 
of  jurors,  where  special  venire  has  been  waived, 
as  authorised  by  Code  1907,  |  7264.— Peacock 
T.  State,  57  So.  102a 


(B)  Comn* 


■A  CoNdoet  of  Trial  Im  Ctoa- 
«r*l. 


1 636  (Ala.App.)  The  verdict  in  a  felony 
case  muat  be  rendered  in  open  court,  in  the 
preseoce  of  the  judge  and  accused. — White- 
hurst  V.  State,  57  So.  1023. 

i64t  {Ala.App.)  Where  the  court,  in  the 
presence  of  accused,  but  in  the  absence  of  bis 
coanael,  received,  without  objection  from  ac- 
cused, a  verdict  of  guilty  and  imposed  a  sen- 
tence, and,  on  attention  being  called  to^  the 
Inadvertence,  the  court  offered  to  poll  the  jury, 
which  was  declined,  and  reduced  the  sentence 
from  six  years  to  five  years,  conviction  will 
not  be  distnrbed  on  appeaL— Wbitehnrit  v. 
State.  57  Bo.  1026. 

{ 644  (Ala.App.)  The  impropriety  thereof 
not  being  made  to  appear  complaint  may  not 
be  made  of  the  action  of  court,  on  a  prosecu- 
tion for  illegal  fishing,  allowing  communication 
with  the  solicitor  by  the  game  warden,  while 
his  son  was  testifying.— Bowe  State,  57  So. 
72. 

1 649  (Ala.App.)  Defendant  was  not  preju- 
diced by  the  suspension  of  his  trial  long 
enough  to  enable  the  court  to  drew  a  sufficient 
number  of  jurors  to  complete  a  venire  in  an- 
other case^Ashley  v.  State.  57  So.  1027. 

iO  Reaeptton  «t  Bvldeaee. 

i  673  {Ala.App.)  Where  evidence  is  admissi- 
ble for  one  purpose  only,  the  instructions 
xhonld  restrict  it  to  such  purpose.— McOuire  v. 
State.  57  So.  57. 

1681  (AIa.A^p.)  Exclusion  of  evidence  which 
is  prima  facie  incompetent  is  not  error,  where 
the  party  offering  it  does  not  show  to  the 
court  that  he  will  tabseqaently  introduce  evi- 
dence to  render  it  material.- Mllford  t.  State, 
57  So.  96. 

{687  (Ala.App.)  The  further  examination  of 
a  witness  on  matters  not  in  rebuttal  on  being 
recalled  by  defendant  after  the  evidence  was 
closed  was  in  the  discretion  of  the  trial  court. 
— Barlew  v.  State,  57  So.  601. 

(D)  Obleeliona    to    Elvideace,    MvtlonB  to 
8tr1k«  0«1,  and  Bxeeptlona.' 

{691  (Ala.)  A  party  examining  a  witness 
may  object  to  an  answer  as  not  responsive,  but 
the  opposite  party  cannot  object  to  It  on  that 
ground  If  the  answer  ia  competent— Pope  v. 
State,  S7  So.  245. 

1693  (Ala.)  Where  a  warrant  was  introduc- 
ed in  evidence  without  objection,  and  evidence 
disclosed  that  it  was  not  genuine,  the  remedy 
was  by  motion  to  exclude  it.— Adams  v.  State, 
57  So.  591. 

8  693  (Ala.App.)  Whether  a  question  in  a 
criminal  prosecution  exceeded  the  latitude  al- 
lowed in  cross-examination  held  not  reviewable, 
where  not  objected  to  until  answered. — Tice  v. 
State,  57  So.  500. 

8  695  (Ala.App.)  Where  accused  objected  to 
the  introduction  of  the  number  of  letters  as  a 
whole,  his  objection  may  be  overruled  if  any 
part  of  them  l>e  admissible. — Jackson  v.  State, 
57  f5o.  110. 

8  696  (Fla.)  Evidence  of  state's  witness  that 
at  the  time  of  the  killing  he  believed  he  heard 
ibe  deceased  calling  defendant's  name  keld 
properly  admitted.— Ayerg  v.  State,  67  So.  349. 


(B>  Arsameats  aad  Csadaet  af  Ooaawl. 

1699  (Ala.)  The  extent  and  scope  of  state- 
ments to  the  juiy  in  a  criminal  case  are  within 
the  diwiretion  at  the  trial  court— Pope  t.  State, 
57  So.  245. 

8  703  (Ala.)  The  state's  counsel  having  open- 
ed his  case  merely  by  reading  the  indictment, 
and  defendant's  counsel  havuig  made  a  full 
statement,  the  conrt  did  not  err  in  pennittiDi 
the  state's  counsel  in  reply  to  make  a  full  state- 
ment outlining  the  state's  caae.— Pope  t.  State, 
57  So.  246. 

1 713  (Misa.)  In  a  prosecution  for  murder, 
argument  of  the  district  attorney  keU  Improp- 
er.—Minor  T.  State.  57  So.  64& 

8  720  (Ala.App.)  A  failure  of  a  defendant,  in 
a  prosecution  for  assault  with  intent  to  mnr- 
'der,  to  remember  what  he  had  testified  to  in  a 

Jreliminary  examination,  k«U  proper  to  be  re- 
erred  to  in  argument.— Stanneld  v.  State,  57 
So.  402. 

8  721  (Miss.)  Argument  of  prosecuting  st- 
torney  held  a  comment  on  the  failure  of  accus- 
ed to  testify,  snd  violative  of  Code  1806.  I 
1018.— Onrley  v.  State.  57  So.  565. 

8  736  <Ala.App.)  Solicitor's  remarka  in  his 
closing  argument  held  in  reply  to  the  argnment 
of  accused's  counsel  and  proper.- Barney  r. 
State,  57  So.  598. 

§728  (AlH.App.)  Objections  to  and  motions 
to  exclude  statements  of  counsel  muat  be  made 
during  trial  end  before  the  jury  haa  retired.— 
Long  V.  State,  67  So.  62. 

8  730  (Ala.App.)  Efld,  that  improper  argu- 
ment of  accused's  attorney  was  properly  ex* 
cluded.-ijackson  v.  SUte,  57  So.  lia 

(F)  Provlaee  at  Coart  aad  Jary  la  fS«a- 
•ral. 

1741  (Ala.)  Evidence  held  to  require  aob- 
mission  to  the  Jnty  of  the  question  wliedier  a 
community  of  onlawfnl  purpose  existed  be- 
tween defendant  and  his  codefendanta  or  whetli- 
er  accused  aided  and  abetted  them. — Jonea  t. 
State,  67  So.  31. 

8  741  (Ala.App.)  The  wei^t  of  testimony  in 
a  criminal  prosecution  held  for  the  jury.— Tice 
V.  State.  57  So.  606. 

8  741  (AlA.App.)  The  general  affirmative 
charge  for  the  state  should  not  be  given,  where 
the  evidence  as  a  whole  does  not  necesaarily 
show  guitt.— Carter  t.  SUte.  57  So.  1022. 

8  742  (Ala.App.)  The  Jury  cannot  arUtrarOy 
reject  evidence.— Jaclcson  t.  State,  87  So.  684. 

8  761  (Ala.App.)  In  a  prosecution  for  as- 
sault and  battery,  a  request  to  charge  which 
assumed,  as  proved,  facts  in  regard  to  which 
the  evidence  was  conflicting  Md  properly  re- 
fused.—Naftel  V.  Bute,  57  So.  SSST 

8  761  (Fla.)  In  a  proseontion  for  larceny,  in- 
struction hfld  not  erroneous  as  assuming  com- 
mission of  the  offense  by  accused. — Presley  v. 
SUte,  67  So.  606. 

88  763,  764  (AlaJipp.)  A  charge,  on  trial  for 
trespasB  after  warning,  that,  if  the  inry  be- 
lieved the  evidence,  prosecutor  had  not  shown 

title  at  the  time  of  tne  warning,  and  entry  on 
the  premises  by  accused,  was  properly  refused 
as  on  the  weigDt  of  the  evidence. — ^Hendley  v. 
State,  57  So.  1017. 

8fi  763,  764  (Misa.)  Where  the  court  admitted 
!q  evidence  dying  declarations,  the  Jury  heM  re- 

Siired  to  decide  on  the  credibility  uereof. — 
uriey  v.  State,  57  So.  566. 
8  766  (AlQ.App.)  Requested  charge  in  a  pros- 
ecution for  defamation  held  properly  refused, 
as  submittlnK  a  question  of  law  to  the  jury.— 
Dungan  V.  SUte.  57  So.  117. 

(O)  Heeesalty,  Reqaisltes.  aad  BaHcleavr 
of  lastraetloaa. 

8  770  (Ala.)  In  a  prosecution  for  homicide, 
an  instruction  with  reference  to  the  guilt  of 
another  heU  erroneotts  for  failure  to  predicate 
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a  reasonable  theor;  of  «Doth«r'B  guilt.— Pope  v. ' 
State.  57  So.  245. 

S775  (AlaJLpp.)  iLcluirge  on  alibi  Juld  prop- 
er.-WTay  t.  State,  57  So.  144. 

S775  (Fla.)  Inatroction  on  aUU  Jul4  not 
prejadidal  to  defendant.— BfcRae  v.  State,  67 
So.  348. 

§  782  <A]a.)  An  instruction  tliat  there  was 
no  evidence  of  a  stated  proposition  held  prop- 
erly refused.— Jones  v.  State,  57  So.  31. 

K  782  (Ala.)  A  charge  on  reasonable  doubt 
held  properly  refused. — Savage  v.  State,  57  So. 
460. 

1 782  (Ala.)  An  instruction  that,  where  the 
evidence  is  evenly  balanced,  the  juiy  must  ac- 
quit accused  is  properly  refnsed.— Adams  t. 

State,  57  So.  591. 

S  782  (Ala.App.)  An  instmctioQ  on  self-de- 
fense Acid  erroneous.— Johnson  v.  State,  57 
So.  593. 

$  783  (Ala.App.)  Instructions  held  mislead- 
ing.—MeGuire  V.  State,  57  So.  57. 

The  refusal  to  give  a  requested  charge  as 
to  effect  of  evidence  of  bad  character  held  erro- 
neous.— Id. 

S  784  (Miss.)  An  instruction  that  a  person 
can  be  convicted  on  circumstantial  evidence  is 
erroneous,  in  omitting  the  qualification  that 
such  circumstantial  evidence  must  be  sufficient 
to  exclude  every  other  reasonable  hypothesis 
than  that  of  guilt.— Smith  v.  State,  57  So.  913. 

1788  (Ala.)  On  a  trial  for  murder,  the  re- 
fusal to  five  a  charge  Aeld,  by  equally  divided 
court,  reversible  error.— Adams  v.  State,  57  So. 
581. 

i  789  (AIa.App.)  A  requested  charge  that,  if 
a  witness  exhibited  malice  toward  accused,  the 
Jory  might  reject  his  entire  testimony,  held 
properly  refused.— Jackson  v.  State,  57  So.  594. 

S786  {AJa.App.)  An  instruction  as  to  the 
weight  the  jury  may  give  defendant's  testimo- 
ny Mid  erroneons.- Sandford  v.  State,  S7  So. 
184. 

I  789  (Ala.)  In  a  prosecution  for  murder,  a 
request  to  charge  on  reasonable  doubt  held 
properly  refused.— Pope  v.  6tate,  57  So.  245. 

In  a  prosecution  nir  murder,  a  raqnest  to 
charge  with  reference  to  the  ruilt  of  a  third 
person  held  properly  refused.— Id. 

1789  (Ala.)  It  is  reversible  error  to  refuse 
a  charge  directing  an  acquittal  on  a  specified 
ground.— Adams  v.  State,  57  So.  591. 

{  789  (Ala.)  A  charge  that  a  single  fact  in- 
consistent with  accused's  guilt  is  sufficient  to 
raise  a  reasonable  doubt  is  proper.— Boberson 
V.  State,  57  So.  829. 

S  789  (Ala.)  Instructions  on  reasonable 
doubt  held  proper.— Parris  v.  State,  57  So. 
857. 

S  789  (Ala.App.)  A  charge  requiring  an  ac- 
quittal unless  the  jury  "believes"  a  certain  ma- 
terial fact  Aeld  properly  refused  for  omitting  to 
limit  the  belief  to  one  of  reasonable  doubt— 
Dungan  v.  State,  57  So.  117. 

S  789  (Ala.App.)  The  refusal  to  give  a  charge 
on  reasonable  doubt  fceld  reversible  error.— 
.Kirkwood  v.  State.  67  So.  004. 

S  789  (Ala.App.)  The  refusal  to  charge  that, 
if  there  is  a  probabili^  of  accused's  Innocence 
be  must  be  acquitted.  Is  reversible  error.— 
Johnson  v.  State,  67  So.  59S. 

S  789  (AIa.App.)  Where,  though  the  court 
properly  gave  a  general  affirmative  charge  for 
the  state,  there  was  still  a  question  for  the 
jury  as  to  whether  defendant  was  guilty,  he 
was  entitled  to  an  instruction  on  reasonable 
doubt.— Martin  v.  State,  67  So.  1032. 

S  792  (Ala.App.)  A  charge  requiring  acquit- 
tal of  larceny  unless  accused  conspired  with  or 
aided  another  to  steal  the  money  held  suffident- 
Iv  favorable  to  accnsed.— Jackson  v.  State,  67 
So.  594. 


S798  (Fla.)  Charge  lis  to  reasonable  doubt, 
confining  the  doctrine  to  individual  jurors,  held 
properly  denied.— Ayera  t.  State,  57  Bo.  S49. 

{807  (Ala.)  In  a  prosecution  for  murder,  an 
instruction  with  reference  to  defendant's-  prior 
friendliness  to  deceased  A«M  properly  refused 
as  argumentative. — Jones  v.  State,  57  So.  36. 

§  807  (Ala.)  A  requested  charge  which  Is  ar- 
gumentative may  be  properly  refused.— Pope  v. 
State,  57  So.  245. 

In  a  prosecution  of  a  negro  for  killing  a 
white  man,  certain  instructions  held  properly 
refused  as  argumentative. — Id. 

$807  (Ala.)  An  instruction  held  properly  re- 
fnsed, because  argumentative.- Savage  v.  State, 
57  So.  469. 

S  807  (Ala.App.)  A  requested  instruction  on 
the  presumption  of  innocence  held  inpart  ar- 

timentatlve  and  properly  refnsed. — Wilson  v. 
tate,  57  So.  503. 

{807  (Ala.App.)  The  court  cannot  be  put  in 
error  for  refusing  requested  charges  which 
were  argumentative,  or  in  reply  to  a  statement 
by  counsel.— Barney  v.  State,  57  So.  598. 

8  809  (Ala.App.)  A  requested  charge  on  the 
duty  to  acquit  in  case  of  doubt  held  mislead- 
ing.—Wilson  V.  State,  57  So.  503. 

(809  (A]a.App.)  A  requested  charge,  unin- 
iiglble  In  using  the  word  "defendant,"  in- 
stead of  some  other  person,  probably  the  pros- 
ecutor, was  properly  refused.- Hendley  v. 
State,  67  So.  1017. 

S8II  (Ala.)  In  a  prosecution  for  murder,  an 
instruction  with  reference  to  defendant's  prior 
friendliness  to  deceased  held  properly  refused 
as  giving  undue  prominence  to  particular  facts. 
—Jones  v.  State,  67  So.  36. 

$811  (Ala.)  A  requested  charge,  which  singles 
out  parts  of  the  evidence,  may  be  properly  re- 
fnsed.- Pope  v.  State,  57  So.  245. 

In  a  prosecution  of  a  negro  for  killing  a 
white  man,  certain  instructions  held  properly 
refused  because  attempting  to  distinguish  be- 
tween white  and  colored  jwople  so  far  as  the 
crime  is  coocemed.- Id. 

{811  (Ala.)  A  requested  charge  held  proper- 
ly refused,  because  singling  out  a  particular 
feature  of  the  evidence.— ^vage  v.  State.  57 
So.  409. 

{811  (Ala.)  A  charge  that  the  ju^  should 
consider  the  interest  of  accused  in  the  result 
is  erroneous  as  singling  out  the  credibility  of 
accused.— Roberson  v.  State.  57  So.  829. 

S  81 1  (Ala.)  A  request  to  charge  held  prop- 
erly refused  as  singling  out  a  part  of  the  evi- 
dence.—Parris  V.  State,  67  So.  857. 

S  81 1  (Ala.App.)  A  charge  limiting  testimony 
to  the  particular  purpose  for  which  it  was  ad- 
mitted held  not  bad  as  giving  it  undue  promi- 
nence—Jackson V.  State,  57  So.  594. 

J 814  {Ala.App.)  In  a  prosecution  for  the 
e  of  intoxicating  liquor,  a  charge  held  ab- 
stract, not  being  supported  by  the  evidence. — 
Scott  V.  State,  ffl  So.  413;  Shelly  v.  Same.  Id. 
416 ;  Wilson  v.  Same,  Id. ;  Brannon  v.  Same, 
Id. 

{814  (Ala.App.)  A  charge  which  does  not 
state  a  correct  legal  principle  appUcaUe  to  the 
evidence  should  be  refused.— Jaduon  v.  State, 
57  So.  594. 

{815  (Ala.)  In  a  prosecution  for  homicide, 
an  instruction  held  erroneous  and  properly  re- 
fused.—Talley  V.  State,  57  So.  446. 

(H)  Rcanote  tow  iBatraetlona. 

1829  (Ala)  It  is  not  error  to  refuse  a  re- 
quested chaige  covered  In  substance  ^  the 
charge  given.— Savage  v.  State.  57  So.  469. 

{  829  (Ala.App.)  It  Is  not  error  to  refuse  a 
request  to  charge,  snbstantlaUy  covered  Iv  In- 
structions given.— Sills  V.  State,  67  So.  89. 
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•onable  donbt  mM  properly  refnaeq,  becatise 
meaniogleas.— Lee  t.  State,  57  So.  39S. 

1834  (Ala.App.)  Under  Code  1907,  |  6364, 
the  ^Ting  of  a  charge  with  a  modification  or 
criticuixi  held  to  constitute  reversible  error. — 
Barker  r.  State,  57  So.  88. 

<I)  Objeattoma  t/a  lutmetloBB  or  RcCiurI 
Tbcreof,  And  Bxceptlons. 

S  844  (AlB.App.)  An  exception  to  a  part  of 
ao  oral  charge  held  to  fail,  onleas  the  entire 
pert  is  faalt7-— Maxwell  v.  State.  &7  So.  505. 

An  exception  to  a  chaise  as  a  whole  held  not 
well  taken,  tbouzh  a  part  of  it  violates  Code 
1907,  S  5362.— Id. 

1 845  (Ala.App.)  An  exception  to  a  charge 
aa  a  whole,  which  containa  several  propoHiti<mB 
of  law,  some  of  which  are  correctly  stated,  will 
not  be  auatained^^ohnaon  v.  State,  67  So. 
389. 

<J)  Out«dTi  Oomdnot,  and  D«IIbcrmtl*Bs 

of  Jury, 

1858  (Ala.)  Whether  a  jury  should  be  al- 
lowed to  take  to  the  jary  room  a  written  show- 
ing of  accused's  absent  witness,  rests  in  the 
discretion  of  the  trial  conrL— Talley  v.  State, 
67  So.  445. 

f  859  {Ala.App.)  The  court  may  properly  per- 
mit the  official  stenographer  to  read  over  the 
testimony  of  a  witness  on  the  jury's  request  to 
refresh  their  memory.— Johnson  y.  State,  57  So. 
499. 

(K>  Verdlot. 

18721^2  As  nnder  Const  art  116,  a 

capital  offense  must  be  tried  by  a  jury  of  12, 
all  of  whom  must  concur,  if,  when  polled,  a 
juror  answered  It  was  not  bis  verdict,  there 
was  no  conviction.- State  Nelson,  57  So. 
1003. 

§890  (Ala.App.)  Trial  court's  correction  of 
verdict  in  a  trial  for  murder  held  proper.— Bar- 
lew  V.  State,  57  So.  601. 

Xm.  MOTIONS  FOB  ITEW  TKIAL 
Am  IN  ABBEST. 

1958  (La.)  Affidavit  of  accused  to  a  motion 
for  a  new  trial  on  the  ground  of  newly  dtecov- 
ered  evidence,  without  corroboration  of  the 
witness  or  explanation  of  absence  of  corrobora- 
tive affidavit,  held  Insufficient.— State  v.  Lou- 
vier,  57  So.  270. 

S970  (Fla.)  Defective  allegation  not  affect- 
ing the  merits  or  clerical  error  or  sarplusage 
held  not  ground  for  arresting  judgment. — Sump- 
ter  V.  State,  67  So.  202. 

J 972  (La.)  A  motion  in  arrest  will  be  sus- 
ned  on^  when  it  is  shown  on  the  face  of 
the  record  that  there  is  some  irregularity  in 
one  of  the  steps  of  the  proceedlnga  shown  in 
the  record.— State     HcCrocklin,  67  So.  646. 

XZV.  JUDGMENT.  SENTENCE,  AND 
FINAL  COMMITMENT. 

1982  (Miss.)  Independent  of  statute,  a 
court  of  record  may  suspend  a  criminal  sen- 
tence—Fuller T.  State,  67  So.  6;  Howard  v. 
Same,  Id.  9;  Allen  v.  Same,  Id.;  Hoggett  v. 
Same,  Id. 

The  common-law  power  of  courts  of  r«»>rd 
to  suspend  sentences  upon  conviction  of  crime 
does  not  interfere  with  the  exclusive  power  of 
the  Governor  to  grant  respites  and  pardons. 

— Id. 

i  982  (Miss.)  One  who  does  not  object  to 
the  suspension  of  a  sentence,  which  is  merely 
the  continuation  of  the  case  for  sentence  at 
a  subsequent  time,  may  not  complain  at  a  snb- 
Ketiitont  term  that  the  court  has  no  authority 
to  suspend  sentence,  and  that  by  doing  so  It 


A  court  of  record  has  no  power  to  indefinitelj 
suspend  sentence  after  plea  or  verdict  of 
guilty;  and.  where  accused  did  not  object,  the 
couj-t  at  a  later  term  tnar  Impose  ■enteDc& 

1,991  (Ala.App.)  Under  Code  1907.  f|  6306. 
7630,  a  judgment  sentencing  persons  to  hard 
labor  held  justifled  by  a  verdict  of  guiltv  of 
assault  and  battery.— Stanfield  v.  State,  67  So. 

402. 

1995  (Ala.)  Failure  to  record  a  waiver  of  a 
special  venire  in  a  capital  case,  as  required  by 
Code  1907,  8  7204.  does  not  invalidate  a  con- 
viction.—McSwean  V.  State,  67  So.  732. 

Waiver  of  a  special  venire  in  a  capital  case, 
anthoriied  by  Code  1907,  |  7264,  may  be  shown 
by  the  trial  Judge's  bench  notes.— Id. 

f  995  (Ala.App.)  A  judgment  sentencini;  for 
failure  to  pay  or  secure  costs  held  to  sufficient- 
ly show  that  the  costs  were  not  in  fact  paid  or 
secured.— Stanfield  v.  State,  67  So.  402. 

I  1001  (Miss.)  A  court  has  no  power,  inher- 
ent or  otherwise,  to  suspend  ezecation  of  a 
sentence  during  defendant's  good  behavior.— 
Fuller  V.  State.  67  So.  806. 

Accused  was  not  entitled  to  discbarge  on 
account  of  invalidity  of  a  provision  aaspend- 
ing  execution  of  sentence  during  his  good  be- 
havior.—Id. 

ZV.  APPEAL  AND  EBBOB,  AND 
CEBTIOBABL 

(B)  PresentatloB  and  RcBorvKtlon  tm  I<ow> 
er  Court  of  Grosmds  of  R«vlew. 

1 1030  (Ala.)  The  conatitotionality  of  atat- 
ntes  cannot  be  reviewed  on  an  appeal  from  a 
demurrer  to  an  information,  not  having  been 
raised  below.— State  v.  Burke.  67  So.  870. 

§  1030  (1^.)  Conviction  of  perjury  affirmed, 
where  no  bill  of  exceptions  was  reserved,  de- 
murrer filed,  or  motion  to  quash  made. — State 
V.  McCrockUn,  57  So.  646. 

S  1031  <AIa.App.)  A  conviction  for  murder 
will  not  be  reversed  on  appeal  t>ecause  a  person 
who  bad  not  been  drawn  as  a  grand  juror,  serv- 
ed on  the  grand  jury  returning  the  indictmem. 
where  there  was  no  objection  or  exceptioD  in 
the  court  below.— Mathes  v.  State.  57  So.  300. 

g  1032  (Ata.App.)  Accused,  having  pleaded 
not  guilty  and  gone  to  trial  on  an  indictment, 
cannot,  on  appeal,  raise  the  objection  of  ancer- 
taiaty.— Johnson  v.  State,  57  So.  389. 

1 1032  (Miss.)  Under  Code  1906.  |  4936.  one 
convicted  of  murder  held  entitled  to  complain 
for  the  first  time  on  appeal  of  A  variance.— 
Clark  V.  State,  57  So.  209. 

8  1036  (AlaApp.)  The  question  of  the  evi- 
dence of  the  corpus  delictf  having  been  insnffi- 
cient  cannot  be  raised  for  the  first  time  on 
appeal.— Jones  v.  State.  67  So.  62. 

i  1036  (La.)  It  is  no  ground  for  reversal 
that  defendant  allowed  hearsay  evidence  to  go 
to  the  jury  without  objection.— State  v.  Lioa- 
>ier,  57  So.  270. 

S  1038  (Ala.App.)  In  the  absence  of  an  objec- 
tion or  exception  to  the  manner  in  which  a 
written  requested  charge  was  given,  or  to  the 
judge's  failure  to  make  the  customary  iadorse- 
ment  on  it  the  court's  action  is  not  avmilable 
on  review.— Banks  v.  State,  67  So.  ^ 

8  1053  (Ak.App.)  Under  Code  1007,  |  6243. 
as  to  necessity  of  exception  for  review,  excep- 
tion to  the  putting  of  defendant  on  trial  before 
the  court  sittbig  without  a  jury  la  neceasary.- 
Rowe  V.  State,  67  So.  72. 

9  1055  (Ala.App.)  An  objection  to  the  state 
solicitor's  conduct  cannot  be  reviewed  without 
an  exception  to  B  v^lng  of  the  court  thereon. 
—Ashley  T.  Sut^  ti^lo.  lOSTt^  - 
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I  lOM  (Ak^pp.)  Wbm  tli«  coart's  oral 
charge  !•  not  SDovn  to  have  been  excepted  to, 
It  is  not  before  the  appelate  court  for  consid- 
eration.—Barlew  T.  State,  57  So.  601. 

1 1066  (Fla.)  In  the  absence  of  an  exception 
to  an  order  refusing  a  new  trial,  the  sufficleocy 
of  the  evidence  cannot  be  reviewed.— Phillips  t. 
State,  57  So.  341. 

An  allowance  of  time  to  prepare  a  bill  of  ex- 
ceptions on  denial  of  a  new  trial  ia  not  allow- 
ing an  exception  to  t^t  order.— Id. 

(D)  R««orA  and  Procvedlns*  Not  In  Rec- 
ord. 

i  1086  (Ala.App.)  Refusal  of  a  request  to 
cfaarge  is  not  available  error  where  the  record 
does  not  show  that  it  was  requested  in  writing 
as  required  by  Code  1907,  |  1^04.— Johnson  t. 
State,  67  So.  499. 

I  1086  (Ala.App.)  Exceptions  to  an  oral 
charge  in  a  crinunal  prosecution  held  not  avail- 
able where  not  shown  by  the  bill  of  exceptions 
to  be  before  the  jurr  renred.— l?ice  t.  State,  57 
So.  606. 

S  1090  (La.)  In  absence  of  .  bill  of  exceptions, 
the  court  will  not  review  a  conviction,  unless 
there  is  error  patent  on  the  face  of  the  record. 
—State  V.  McGrockliQ,  57  So.  646. 

I  1090  (La.)  The  Supreme  Conrt  will  not 
pass  on  a  ruling  of  the  lower  court  in  a  crim- 
inal proceeding,  unless  a  formal  bill  of  excep- 
tions has  been  reserved  and  filed. — State  v. 
PuUeo,  67  So.  906. 

fi  1091  (Ala.App.)  The  refusal  of  accused's 
motion  to  exclade  the  statement  of  a  witness 
held  not  reviewable,  where  the  bill  of  excep- 
tions failed  to  show  that  the  statement  was  not 
made  in  answer  40  a  question  properly  object- 
ed to.— Long  V.  State,  57  So.  62. 

Where  bill  of  exceptions  failed  to  show  that 
an  objection  to  and  motion  to  exclude  a  state- 
ment of  the  aolicitor  had  been  made  before  the 
Jury  retired,  Uie  matter  coald  not  be  reviewed. 
— Ia. 

f  M04  (Ala.)  The  transcript  ahonld  not  be 

lettered  In  red  Ink.— Roberaon  T.  State,  57  So. 

829. 

I  1 1 06  (La.)  When  appellant  fails  to  61e 
transcript  on  return  day,  it  is  an  abandonment 
of  the  appeal  which  will  be  dismissed  by  the  Su- 
preme Court  ex  proprio  motu,  notwitQBtanding 
agreement  of  counsel. — State  Holt,  57  So. 
523. 

i  1109  (Ala.App.)  An  appeal  will  be  dismiss- 
ed, where  the  record  does  not  show  the  judi<- 
ment  appealed  from  was  rendered  by  a  court 
organized  by  law. — Grantham  v.  State,  67  So. 
1025. 

I  Mil  (Miss.)  The  court,  on  appeal,  must 
accept  as  true  the  statements  of  the  trial  court 
of  its  recollection  of  the  proceedings  sought  to 
be  reviewed.— Garley  v.  State,  67  So.  S6& 

I  1116  '(Ala.App.)  Errer  in  overruling  a  de- 
murrer to  the  iDdictment  cannot  be  reviewed, 
where  the  demurrer  is  not  set  out  in  the  tran- 
script on  appeal.— Templeton  v.  State,  57  So. 
81. 

%  1 121  (Ala.App.)  The  question  of  aufficieucy 
of  the  evidence  to  prove  venue  cannot  be  re- 
viewed, where  the  record  does  not  purport  to 
set  out  all  the  evidence.— Rowe  v.  State,  67 
So.  72. 

I  tl22  (AUuApp.)  To  make  the  refusal  of  re- 
quested charges  reviewable,  the  record  mast 
show  that  they  were  requested  in  writing.— QU- 
bert  V.  State,  67  So.  127. 

1 1 122  (Fla.)  A  cfaarfEe  fteM  not  shown  to  be 
erroneous,  where  all  the  testimony  adduced  at 
the  trial  is  not  brought  up  to  the  Supreme 
Coqrt.— Presley  v.  State.  67  So.  605. 

$1125  (Ala.App.)  Where  the  motion  in  ar- 
rest of  Judgment  Is  not  set  oat  in  the  recrad 
proper,  but  appears  only  In  the  bill  of  excep- 


tions, the  rulings  thereon  are  not  reviewable. — 
Barlew  v.  State,  57  So.  601. 

(G)  Bevlow* 

§1139  (La.)  The  court  on  appeal  cannot 
consider  evidence  not  introduced  to  determine 
whether  the  act  charged  comes  within  a  crim- 
inal statute.— State  v.  HcCrocklin,  57  So.  645. 

S  1141  (Ala.App.)  Brror  must  be  affirmative- 
ly shown  by  the  record  on  appeal,  and  will  not 
be  presumed.— Jackson  v.  State,  57  So.  694. 

S  1 144  (Ala.)  >  jndgment  entry  heli  to  snffi- 
dently  show  accused's  presence  when  the  ver- 
dict was  received.— McSwean  v.  State,  67  So. 
732. 

i  I  (44  (La.)  As  there  Is  a  presumption  that 
the  court  which  tried  accused  had  Jurisdiction, 
where  the  want  of  jurisdiction  does  not  ap- 
pear OD  the  record  on  conviction  of  perjury  in 
the  original  proceeding,  the  court  on  appeal 
will  conclude  that  the  lower  court  had  jurls- 
dicHon.— State  v.  McCrocklin,  57  So.  645. 

i  1 144  (La.)  On  appeal  in  a  criminal  case, 
the  existence  of  facts  necessary  to  the  exer- 
cise of  jurisdiction  by  the  trial  court  must  be 
presumed.— State  v.  Rabb,  57  So.  1008. 

S  M5I  (Ala.App.)  Rulings  on  applications  for 
a  continuance.  In  the.  absence  oi  an  abuse  of 
discretion,  will  not  be  disturbed  on  appeaL — 
Banks  v.  State,  67  So.  63L 

S  MSI  (AIa.App.)  The  exercise  of  the  trial 
court's  discretion  in  denying  a  continuance  for 
absent  witnesses  will  not  be  interfered  with, 
in  absence  of  abuse.— Gilbert  v. 'State,  57  So. 
127. 

i  1 151  (AUuApp.)  The  granting  or  refusing 
of  a  continuance  cannot  be  reviewed,  save  in 
the  case  of  a  palpable  abuse  of  the  trial 
conrt'a  discretion.— Scott  v.  State,  67  So.  413; 
Shelly  V.  Same,  Id.  416;  WUaon  v.  Same,  Id.; 
Brannon  v.  Same,  Id. 

Denial  of  a  continuance,  on  account  of  re- 
marks of  the  court  upon  discharging  a  jury 
and  summoning  another,  held  not  a  manifest 
abuse  of  discretion. — Id. 

{1151  (Fla.)  Where  no  abuse  of  discretion 
is  shown,  deoial  of  a  continuance  will  not  be 
reviewed.— McRae  v.  State,  67  So.  348. 

I  1153  (La.)  Decision  as  to  competency  of 
child  of  tender  years  to  testify  being  within 
the  discretion  of  the  trial  judge,  ruling  there- 
on held  not  to  be  set  aside,  nnlesa  for  verv 
manifest  error.— State  v.  WlDlam,  67  So.  927. 

g  I1S6  (Fla.)  Where  the  evidence  as  to  bias 
of  the  jury  is  conflicting,  findings  of  the  trial 
court  thereon  will  not  be  disturbed.— Sumpter 
V.  State,  57  So.  202. 

{1158  (La.)  Under  Const  art  86,  findings 
of  the  jury  or  judge  in  criminal  cases  htld  not 
reviewable  by  the  Supreme  Conrt — State  v. 
Nolan.  57  So.  274. 

!  M59  (Ala.)  The  Supreme  Coort  will  not 
determine  a  question  of  the  mere  weight  of 
evidence  which  a  jurr  had  before  them,— Pope 
V.  State,  57  So.  245. 

i  M59  (Ala.App.)  A  verdict  of  conviction  held 
conclusive  as  to  the  venue,  in  absence  of  re- 
quested instruction. — Barney  v.  State,  57  So. 
59fs. 

8  1 159  (Fla.)  A  conviction  on  strong  circum- 
Btantial  evidence  will  not  be  reversed.— McRae 
V.  State,  57  So.  348, 

i  1162  (Miss.)  A  conviction  will  not  be  re- 
versed for  an  error  not  prejndidal  to  accused. 
—Flowers  V.  State,  57  So.  226. 

SI163  (A]a.App.)  Although  the  erroneous 
admission  or  rejection  of  evidence  may  some- 
times be  harmless,  it  is  ordinarily  reversible 
error.— Phillips  v.  State,  57  So.  1033. 

i  1 169  (Ala.)  The  overruling  of  objections  to 
certain  queetions  held  harmle88.-^slle7  v. 
State.  57  So.  445. 
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I  II66/2  (Fla.)  Alleged  errors  in  ruItngB  oa 
chaUenKes  for  cause  held  immaterial  where 
none  «f  the  talesman  objected  to  by  defendant 
served  on  the  Inrr.— HcBu  t.  State,  67  So. 

348. 

1 1169  (Ala.)  In  a  prosecution  for  homicide, 
a  question  as  to  whether  a  mule,  belonging  to 
another  whom  defendant  charged  with  the 
crime,  could  have  formed  the  tracks  which 
were  found  leading  from  the  place  of  the  homi- 
cide, held  proper.— Pope  t.  State,  57  So.  246. 

Wrongfiu  admluion  of  a  hearsay  statement 
of  another  held  not  prejudicial  to  accused. — Id. 

S  II69  (Ala.App.)  Error  in  requiring  a  wit* 
ness  to  testify  as  to  whether  he  and  another 
witness  for  the  state  were  drunk  at  a  certain 
time  held  cured  by>tbe  subsequent  admission  of 
uncontradicted  evidence  of  the  fact — Sills  T. 
State,  C7  So.  89. 

{  nSS  (Ala.App.)  Accused  keld  not  prejudiced 
by  admitting  evidence  of  a  fact  abown  by  the 
iincontroverted  evidence.— Jackson  t.  State,  67 
So.  594. 

81170  (AlaApp.^  It  is  harmless  error  to 
OTermle  an  objection  to  a  question  on  redirect 
examination  where  the  answer  of  the  witness 
ii  a  mere  repetition  of  a  statement  made  on 
cross-examinatloD.— Naftel  v.  State,  57  So.  386. 

S  1170  (Ala.App.)  Refusing  to  permit  an  an- 
swer to  a  question,  where  the  witness  bad  there- 
tofore answered  the  same  oneitioa.  waa  not 
prejadicial  error.— Jackaon  T.  state,  67  So.  594. 

81170^2  (Ala.)  Where  a  question  asked  a 
witness  was  not  answered,  accused  may  not 
complain  of  the  question  objected  to  by  him. — 
Adams  v.  State,  57  So.  591. 

I  H7OV2  (Ala.App.)  Any  error  In  overruling 
accused's  objection  to  a  question  asked  a  wit- 
ness was  harmless,  where  the  answer  was  fa- 
vorable to  accused.— Crawford  t.  State,  67  So. 
393. 

S  1172  (Miss.)  In  a  prosecution  for  assault 
and  battery  wiui  intent  to  murder  a  charge  au- 
tiiorizing  accused's  conviction  of  assault  and 
battery  with  intent,  upon  proof  showing  only 
assault  with  intent,  held  harmless,  if  erroneous. 
—Flowers  t.  State,  57  So.  226. 

8  1 173  (Fla.)  A  refusal  to  instrnct  that  the 
testimony  of  an  accomplice  should  be  received 
with  great  caution  is  not  necessarily  harmful 
error.— Presley  v.  State,  67  So.  606. 

S  1178  (Fla.)  Statement  of  plaintiff  in  error 
that  the  motion  for  new  trial  should  have  been 
sustained  for  the  reasons  set  out  In  the  motion, 
and  that  none  of  the  assignments  of  error  are 
abandoned,  without  any  argument,  held  an 
abandonment  of  the  asaignments.— Cannon .  t. 
Stete.  67  Bo.  240. 

(U)  DetermlMatl«m  Disputtlotk  of 

{1182  (AlaJi-pp.)  Where  the  record  shows 
no  error,  and  no  hill  of  exceptions  has  been 
filed,  the  time  for  filing  having  expired,  a  con- 
viction must  be  affirmed. — Lewis  v.  State,  67 
So.  1012. 

I  1182  (Alo-App.)  Where  the  record  on  ap- 
peal contains  no  bill  of  exceptions,  and  the 
clerk's  certificate  shows  that  the  time  for  filing 
a  bill  luB  expired,  a  conviction  and  sentence, 
based  upon  a  verdict  and  regular  on  its  face, 
will  be  affirmed.— Barrentine  v.  State,  57  So. 
1025. 

{1)82  (La.)  When  no  bill  of  exceptions  has 
been  reserved,  no  motion  in  arrest  or  assign- 
ment of  error  made,  and  no  error  appears  on 
the  face  of  the  record,  the  judgment  will  not 
be  disturbed.— State  v.  Bagley,  57  So.  271. 

{1186  (Ala.)  Under  Code  1907,  {  6204,  the 
court  must  be  oatiafied  that  the  rerdiet  woaU 


judgment  will  be  revered  back  to  the  judg- 
ment of  gnilt,  and  the  case  remanded  for 
proper  sentence.- Lewis  v.  State,  67  So.  1012. 

{1186  (A]a.App.)  A  jud^ent  of  conviction 
for  violating  the  local  option  laws,  failing  to 
show  the  amount  of  costs  or  the  nnmber  o( 
days'  labor  in  default  of  payment,  will  be  re- 
manded, so  that  the  lower  court  might  specify 
costs  at  the  rate  of  75  cents  a  day,  as  pro- 
vided by  Code  1007,  {  7636.— Barrentine  v. 
State,  67  So.  1026. 

ZTH.  punishment    and  ntETXHi 
TION  OF  OBIME. 

{  1208  (Mils.)  It  was  error  to  asaeas  the 
punishment  provided  for  a  second  convictitm 
of  vagrancy  on  defendant's  first  convietkm  id 
that  offenae.— Oaks  v.  State,  67  So.  1. 

{  1211  (Miss.)  To  jnstlfy  a  greater  punish- 
ment for  a  second  or  aubsequent  offense,  the 
Indictment  muat  allege  dut  tht  offenae  is  a 
second  or  subsequent  offenae.:— Hoggett  j, 
Sute,  67  80.  812. 

CROPS. 

See  Chattel  Mortzases,  l{  109^  188;  Landlord 
and  Tenant,  {|  248-264. 

CROSS-BILL 

See  Quieting  Title,  i  1. 

CROSS-EXAMINATION. 

See  Witnesses,  {{  26S-280. 

CROSSINGS. 

See  Bailroads,  (  102. 

CUTTING  TIMBER. 

See  Trespaas,  {  89. 

DAMAGES. 

See  Appeal  and  Error,  {{  1013,  1068:  AtUch- 
ment,  I  377;  Carriers,  {  277;  Eminent  Do- 
main, §f  70.  131,  234;  Habeaa  Corpus,  {  82; 
Infants,  {  31;  Injunction,  I  267;  Malicious 
Prosecution,  {  68;  Municipal  Corporations,  i 
671;  Nuisance,  |  60;  Pleadina.  f  362:  Be- 
eeivers.  8  183;  Reformation  or  Instruments. 
{  1;  Sales,  {  446;  Shipping,  {166;  Tele- 
graphs and  Telephones,  |8  67,  68.  73;  Trov- 
er and  Conversion,  8  48;  Vendor  and  Pur- 
chaser, 8  323. 

I.  NATURE  AND  GROVNDS  DT  OBH- 

ERAJL. 

(  I  (Fla.)  Every  award  of  damage*  shoold 
be  just  to  both  the  j^lntlff  and  the  defandaat 
under  the  facta  shown.— Worfield  t.  He^oro. 

57  So.  618. 

m.  OBOVND8  AND  8XTBJEGT8  OF 
COMFENSATOKT  DAMAGES. 

(A)   Dlrcet    or    Remote,  CoatlmseBt, 
prospe«tlve,  Conaeqaeaeea  or  Iiowc 

8  18  (Fla.)  Where  liability  appears,  com- 
pensatory damages  may  be  recovered  upon 
proper  allegations  and  proofs  for  propertr 
losses  and  personal  injuries  that  result  proxi- 
mately from  the  negligence.— Warfleld  t.  Hep- 
burn, 67  So.  618. 

The  compensatory  damages  that  are  recov- 
erable for  personal  injuries  are  such  onb'  ss 
proximately  result  from  the  negligence  iJleg- 
ed.— Id. 

8  19  (La.)  Proximate  cause  of  damage  to 
dam  hM  to  be  the  nature  ot  the  aoU  beneath 
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the  fonndatiou,  and  not  tlie  conitroction  of 
the  work  above.— A.  M.  Blodeett  Con«b  Co.  v. 
Cheney  Lumber  Co.,  57  So.  369. 

{ 23  (Ala.App.)  Measure  of  damages  for 
breach  of  contract  defined.— Weitem  Union 
Telegraph  Co.  v.  Eeed,  57  So.  83. 

1 96  (AIa.App.)  Mental  distress  suffered  by 
■  party  from  a  breach  of  contract  held  to  sup- 
port an  Award  of  additional  eompeuMtory  dam- 
age*.—Tazieab  Co.  T.  Grant*  673o.  141. 

<B)  Avsra-vktlaB,  MItlvatton,  and  Redno- 
tloB  of  Lomm. 

^62  (Ala.App.)  Statement  as  to  duty  to  min- 
imize damages  for  a  nuisance. — Central  of 
Georgia  Ry.  Co.  v.  Steverson,  67  So.  494. 

V.  EXXaCPLABT  DAMAGES. 

i  91  <Ala.App.)  PunitiTe  damages  for  the  de- 
struction of  property  by  fire  held  not  author- 
ized on  the  showing  made.— Edwards  t.  Mass- 
ingill,  67  So.  400. 

191  (Fla.)  Gron  negHcence  not  amounting 
to  wanton  indifference  to  the  rights  of  otbere 
will  not  warrant  punitive  damages.— Dowling 
Eiumber  Co.  t.  King,  57  So.  337. 

Vr  KEASUBE  OF  DAMAGES. 

Bveaeh  of  Coatraot. 

1 120  (Ala.)  In  an  action  for  breach  of  a  con- 
tract to  loan  money  for  the  reconstruction  of 
a  mill,  plaintiff  conid  not  recover  profits  al- 
leged to  have  been  lost- Bizby-Theisen  Co.  t. 
Evans,  67  So.  39. 

In  en  action  for  breach  of  a  contract  to  loan 
money-  to  improve  a  water  i>ower  and  mill, 
plainnfF  held  entitled  to  recover  expenditures 
and  ^e  rental  value  of  a  dismantled  milL— Id. 

S  122  (Ala.)  Measure  of  damages  for  breach 
of  a  building  contract  defined.— Huntaville  Elks* 
Club  v.  Garrity-Hahn  Bidg.  Co.,  57  So.  750. 

VXC  INADEQUATE   AMD  EXCESSIVE 
DABCAOES. 

1 128  (La.)  The  amount  to  be  awarded  plain- 
tiff cannot  be  affected  by  the  snggestion  tliat 
defendant  company  has  been  placed  in  the  bands 
of  a  receiver, .  and  is  paying  only  10  per  cent 
on  the  dollar  to  its  creditors. — Bogen  ▼.  Hiram 
J.  Allen  Lumber  Co.,  57  So.  166. 

{  130  (La.)  In  an  action  for  personal  inju- 
ries, verdict  of  |1,000  held  excessive,  and  re- 
duced to  $250.— Brannon  v.  Yazoo  &  M.  V.  R, 
Co.,  67  So.  172. 

S  131  (La.)  A  verdict  for  $3,000  for  personal 
injuries  held  excessive  and  reduced  to  $2,000.— 
Hnucum  v.  Pine  Woods  Lumber  Co.,  67  So. 
577. 

I  132  (La.)  A  yonng  man,  19  years  of  age, 
held  entitled  to  recover  $7,500  for  loss  of  his 
right  hand.- Rogers  t.  Hiram  J.  Allen  Lumber 
Co..  57  So.  166. 

I  id2  (La.)  An  award  of  $3,500  for  injuries 
to  railroad  section  foreman  held  not  excessive. 
— Bailey  v.  Louisiana  &  Northwest  B.  Co.,  57 
So.  325. 

I  132  (La.)  $7,500  held  to  be  awarded  for 
Inss,  through  negligence  of  employer,  of  plain- 
tiff*a  foot.— -Cross  v.  lioe  LsmDcr  Co«  57  So. 
631. 

Vm.  PI.EADIirG.  EVIDEMOB.  AMD 
ASSESSMEMT. 

<A>  Pleadta«. 
1  142  (Fla.)  Damagei  for  inch  losses  and 
injuries  as  naturally  result  from  the  injary 
may  be  shown  under  a  general  claim  for  dam- 
ages.—Warfield  T.  Hepbnm,  67  So.  618. 

(B)  XBTldeaec. 

I  163  (Fla.)  When  Uablllty  for  negligence  la 
shown,  burden  of  proving  character  of  Injuries 


sastained  or  property  rights  injured  rests  up- 
on ptaintiff.— Warfield  v.  Hepburn,  57  So.  618. 

1 174  (Fla.)  All  pertinent  facts  tending  to 
establish  value  of  property  destroyed  hj  Are, 
which  had  no  market  value,  held  admissible  in 
evidence.— Dowling  Lumber  C!o.  v.  King,  57 
So.  337. 

i  175  (Ala.)  In  a  suit  for  breach  of  a  con- 
tract to  loan  money,  evidence  that  plaintiff  in- 
formed defendant's  representatives  that  he 
would  be  unable  tojget  money  elsewhere  held 
admissible.— Bixby-Theisen  Go.  v.  Evans.  67 
So.  89. 

(C)  ProceedlBKB  for  Aascument. 

S  197  (Miss.)  Where  the  jury  in  replevin 
did  not  assess  separately  the  values  of  Qie 
property,  end  was  discharged,  awarding  a  writ 
of  mquirir  and  submission  to  another  jury  of 
the  question  of  separate  values  was  proper.— 
Johnson  T.  Tabor,  67  So.  366. 

1208  (Ala.)  The  amonnt  of  punitiTe  damagea 
allowable  in  an  action  for  malicloas  prosecution 
is  a  question  for  the  jury.- Abingdon  l^la  t. 
Orogan,  67  So.  42. 

8  215  (Ala.App.)  An  instruction  that  if  de- 
fendant recklessly  or  cuelessly  injured  plain- 
tiff then  the  jury  might  consider  a  count  charg- 
ing a  willful  or  wanton  injury,  and  award  puni- 
tive damages,  held  erroneous.— Birmingham  By., 
Light  ft  Power  Co.  v.  Mindler,  57  So.  113. 

(D)  CompotafloB  and  Amoant.  Doabla  aad 
Treble  Damavea.  aad  RemlasloB. 

i  22S  (Ala.)  Damages  from  diverted  surface 
waters  held  recoverable  only  to  the  date  of  the 
action.— E311ian  t.  Eillian,  ST  So.  826. 

DEADLY  WEAPONS. 

See  Weaponi, 

DEATH. 

See  Abatement  and  Revival,  I  74;  Evidence, 
is  123.  143,  373,  471,  546;  Master  and  Ser- 
vant, {  103;  Street  Bailroads,  ||  117,  118; 
Trial,  H  194,  244,  248,  262,  2687 

DEBTOR  AND  CREDITOR. 

See  Creditors'  Suit;  Fraudulent  Conveyances; 
Marshaling  Assets  and  Securities. 

DECEDENTS. 

See  Bvldenee,  fi  278;  Witnessea,  ||  140-150. 

DECEIT. 

See  False  Pretenses,  Fraud. 

DECISION. 

See  Courts,  |  07. 

DECLARATION. 

See  Pleading. 

DECLARATIONS. 

See  Criminal  Law,  fl  415-420;  Bvidenoe.  M 
278-27a 

DECREE. 

See  Equity,  H  418-481. 

DEDICATION. 

.    I.  HATWB  AND  BEQUISITES. 

i  15  (La.)  To  show  dedication  of  private 
property  to  public  use,  intention  of  owner  to 
dedicntc  roust  be  shown.— Quirk  v.  BfiUer,  67 

So.  521. 


For  eases  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Sertos  Jfc  Indexes  sea  same  tople  and  section  (D  KCIUBER  ^ 

Digitized  byV^OOQlC 


Hucb  streeL— vuirit  t.  uiuer,  OT  so.  sxii. 

{31  (La.)  To  Bbow  dedicatioa  of  priTate 
proper^  to  public  use,  acceptaac«  by  pablic 
must  be  BhoviL-^uirk     Miller,  67  So.  521. 

DEEDS. 

See  AcknowIedgmeDt,  |  54;  Adverse  Posacs- 
aion,  S  71;  Boundaries,  S  3;  Cancellation  of 
Instruments,  9  37;  Ejectment,  {  94;  Estop- 
pel, I  14;  Evidence,  fifi  184,  186.  314;  Exe- 
cntion,!  311 ;  Fraudulent  Conveyances,  § 
200;  Ruabsnd  and  Wife,  8  70;  Mortgages; 
Reformation  of  Instruments,  I  36;  Taxa- 
tion, g|  742.  760-788,  805;  Trusts,  f  152; 
Vendor  and  Purchaser,  S|  68,  232. 

I.  BEQVZBITES  AND  TAUDZTT. 

(A)  Vrntmrm  ama  Hueatftala  ut  OonTayueea 
|»  GcnexwI. 

9  1 1  (Ala.)  A  deed  Meld  void  becanae  execut- 
ed without  aatfaoTity.— Bays  t.  Dillard.  67  So. 
686. 

<B)  Wnrm  u<   Oomtcmta  of  laatraMvats. 

{38  (Ala.)  A  deed  prima  facie  certain  keU 
admissible  as  evidence  of  title.— Basbee  v. 
Thomas,  57  So.  587. 

Words  in  a  deed  held  not  to  render  it  invalid 
as  a  grant  of  power  to  lay  off,  not  exercised. 
— Id. 

(D)  DeUverr> 

154  (Ala.)  DellTeirAeld  indispensable  to  the 
validity  of  a  deed^^nlver  t.  Carroll,  67  So. 
767. 

•  i  M  (Ala.)  Gertito  acta  by  a  srantor  Md  to 
constitute  a  deliver  of  his  deed.— Farr  t. 
Chambless,  67  So.  458. 

158  (Ala.)  Delivery  of  a  deed  to  a  third 
person  to  become  effective  In  the  grantee  at 
the  grantor's  d^ath  Jield  to  paaa  due.— Culver 
v.  Carroll,  57  So.  767. 

A  delivety  of  a  deed  subject  to  recall  by  the 
grantor  before  delivery  to  tbe  grantee  is  not 
effective  to  pass  title.— Id. 

A  right  to  revoke  need  not  be  expressly  re- 
served in  order  to  retain  title  in  a  grantor  in 
a  deed. — Id. 

Tbe  presamption  that  a  handing  of  a  deed  to 
a  ttiird  person  was  a  delivery  to  the  grantee 
will  not  be  indulced.— Id. 

Leaving  a  deed  with  an  attorney  or  agent 
held  insumcient  to  show  an  intention  to  divest 
title.— Id. 

Matters  in  a  deed  and  snidde  of  grantor  Aeld 
not  snffident  to  show  an  Intention  that  a  de- 
livoET  to  a  third  person  shonld  be  for  his  wife. 
— Id. 

Handing  a  deed  to  a  third  person  without 
explanation  held  insufficient  as  a  delivery  to 
the  grantee. — Id. 

{ 59  (Ala.)  A  Tolnntaxy  deed  not  delivered 
to  the  grantee,  and  recorded  by  tbe  nantor 
merely  to  mislead  creditors,  was  not  effectiTe. 
— Loiing  V.  Qrummon,  67  So.  818. 

§66  (Ala.)  Whether  a  delivery  of  a  deed 
was  sufficient  to  pass  title  held  generally  for 
the  jury.— Culver  v.  (jarroll,  67  So.  767. 

(B)  TalldltT. 

{74  (La.)  Where  parties  to  a  sale  of  realty 
have  acted  for  a  number  of  years  as  if  the 
sale  bad  transferred  real  rights,  they  will  be 
estopped  from  denying  such  sale.— Chatman 
Bundy,  67  So.  78a 

Tn.  omBTKiroTlow  awd  opeba* 

(B)  pMpmtr  OomveytfA. 

I  1 18  (Ala.)  Evidence  held  admissible  to  iden- 
tify the  land  sued  for  as  tbe  M.  place. — Pen- 
drey  T.  Godwin,  67  So.  724. 


cestor  held  required  to  prove  insanity  by  a  dear 

fireponderance  of  tbe  evidence.— Fair  t.  Oiamb- 
ess,  57  So.  458. 

{  196  (La.)  Presamption  that  aole  by  father 
to  daughter,  where  vendor  remains  in  posses- 
ion, is  a  simulated  sale  Mi  rebntfeable  hy  evi- 
dence to  explain  the  poaaeaalon.— Chatman  v. 
Bundy,  57  So.  786. 

I  203  (Ala.)  lo  a  suit  by  a  widow  to  annul 
deeds,  tbe  heirs  of  tbe  deceased  hnsband  may 
show  tbe  lonree  of  title  and  offer  the  deeds  in 
evidence.— Loring  v.  Orummon,  67  So.  818. 

{  208  (Ala.)  Evidence  held  to  Justify  a  find- 
ing of  a  delivery  of  a  deed.— Farr  v.  Cnambless, 
57  So.  458. 

1211  (Ala.)  Where  an  heir  sues  to  set  aside 
a  deed  on  the  ground  of  the  insanity  of  his  an- 
cestor, and  the  evidence  is  equally  balaBced, 
the  court  will  refuse  to  set  aside  the  deed.— 
Farr  v.  Chambless,  57  So.  458. 

§211  (Ala.)  Evidence  held  to  justify  a  find- 
ing that  a  grantor  was  insane  at  tbe  time  of 
the  execution  of  a  deed,  rendertnc  the  nme  in- 
valid.—Hays  T.  Dillard,  57  So.  9Sa. 

DEFAMATION. 

Se0  Ubd  and  Slander. 

DEFAULT. 

See  Judgment  ||  101, 189. 

DELIVERY. 

See  Deeda,  H  61-74;  Sales,  H  199-218)6. 

DEMAND. 

See  Mortgages,  |  542. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law.  {  404. 

DEMURRER. 

See  Criminal  Law.  H  281,  298;  Equitr.  U  222- 
282;  Mandamus,  { 165;  Pleading  H  1M-21& 

DEPARTURE. 

See  Pleading,  {  24& 

DEPOSITIONS. 

195  (AlaApp.)  Where  plaintiff  took  defend- 
ant's deposition  under  Code  1907,  K  4049;  40S6, 
he  could  not  introduce  part  and  ezelude^art 
thereof.— North  Alabama  Traction  Co.  v.  Das* 

iel,  67  So.  120. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators:  Hoslwnd 
and  Wife,  {  246;  Notaries;  Partition,  |  12; 
Tenancy  in  (Common,  {{  30,  36;  WiHa. 

m.  MOHTB  AMD  LIABTLITIgB  OT 
HEIKS  Am  DUTBIBUTEES. 

(A)  IfatnM  mmA  BrtmbUshmeat  «ftf  Bli^tB 
In  G«mer«l. 

1 60  (La.)  An  heir  may  soe  hla  eoheir  to 
set  adde  a  donation  diandsed  as  a  sale  from 
the  common  ancestor  to  his  ci^idr.^Bkliard  v. 
lUchard,  67  So.  286. 

Conveyance  purportlnt  to  be  a  sale  held  a 
disguised  donation.— Id. 

|6»  (Ta.)  Under  Civ.  Code,  art  1403,  wife 
of  testator  leavlnc  ttiree  or  more  legitiBate 
children  cannot  take  from  him  by  dMiatioas 
of  any  kind  more  than  one-third  of  his  catatb 
— Snccession  of  Dryadale,  67  So.  788. 
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DESCRIPTION. 

See  Boanaaries,  8  S;  ConntieB,  1  12;  Morbnig- 
est  S  48;  Mnnldpol  Gorporatioiw,  |  24;  Par* 
tiea,  i  eft. 

DETINUE. 

See  Appeal  and  Error,  SS  733,  lOSO;  Joiticea 
of  the  Peace,  S  194;  Sales,  S  479. 

524  (Ala.)  Where  plaintiff  in  detinne  recor- 
era,  the  verdict,  under  Code  1907.  |  3781,  mast 
be  in  the  alteroatiTe  for  the  specific  chattels 
sued  for,  or  their  value  aa  asBeased  by  the  jvltj. 
— Kirltiand  v.  Filcber,  67  So.  46. 

§  25  (Ala.)  Where  plaintiff  ia  deHnoe  recov- 
ers, the  jadgment  moat,  nnder  Code  1907,  i 
3781,  be  in  the  alteniatiTe  for  the  specific  chat- 
tels  sued  for,  or  their  value  as  assessed  by  the 
jary.—Kirklaod  v.  Pilcher,  67  So.  46. 

525  (AlaApp.)  A  jndffiDent  In  detlnDe  held 
erroaeoua.— Stinaon  v.  Fairclotb  Byrd  Co.,  67 
So.  14a 

DIRECTING  VERDICT. 

See  Trial,  1  170. 

DISCHARGE 

See  Master  and  Servant,  1  Sa 

DISCOVERED  PERIL 

See  Street  Hailroada,  1  118. 

DISCOVERY. 

See  Creditors*  Suit,  H  11-89;  Equity,  |  89. 

n.  VirDEK  STATUTOKT  VROTI- 
SIORS. 

CA>  Imterrocatorlea   sad  S>x«BlB«tloa>  of 
Pai>tlea  amd  of  Othev  Peraoaa. 

{  67  (VIa.>  Where  defendant  in  ejectment  has 
filed  answera  to  interrogatories  seeking  a  dls- 
closure  of  title,  and  waits  till  the  case  is  ac- 
tually being  tried,  a  motion  at  that  time  to 
amend  an  answer  htld  prtf^xiy  denied.— Invest* 
ment  Co.  v.  Trueman,  67  So.  663. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  S  1046;  Criminal  liaw, 
H6S6.  694,  699, 11S3;  Divorce,  f  196;  Hom- 
icide. I  284;  New  Trial,  (6;  Pleading,  {  285; 
Trial.  I  62;  Witneaaes,  SI  40.  240. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error.  H  105,  497,  627,  784- 
806,866;  Costa,  i  137;  Courts,  1224:  Crim- 
inal Law,  I  UOe;  Equity.  H  362.  373;  Evi- 
dence.! 208:  Mandamus,  |  43;  New  Trial,  S 
128;  Nuisance,  8  21;  Trial,  §  166. 

DITCHES. 

See  Waters  ud  Water  Courses,  1 126. 

DIVERSION. 

See  Waters  and  Water  Courses,  H  120,  3.79. 

DIVISION. 

See  Counties,  1 12. 

DIVISION  WALLS. 

See  Party  Walls. 

DIVORCE. 

See  Homestead,  J  142;  Judgment,  |  948;  Han- 
damns.  Si  68.  69. 


m.  DETBRBBS. 

1 49  (Mies.)  In  an  action  by  a  wife  for  di- 
vorce, held  there  wa«  sufficient  evidence  ot  cruel 
treatment  to  render  decree  for  drfendant  error. 
—Forrester  v.  Forrester,  67  So.  B6S. 

nr.  jmuaiiicTioN,  pbooeedihcw, 

AND  BELIEF. 

(O)  FleadlBK. 

8  93  (Fla.)  BUI  for  divorce  hj  wife,  for  acta 
of  violence  and  a  lotu-continued  course  of- 
abuse,  held  good  as  acauiat  demurrer.— Bay  v. 
Hay.  67  So.  609. 

(G>  Appeal. 

S  177  (Ala.)  Certain  orders  made  in  dlvmee 
action  held  not  appealable.— Jordan  v.  Jordan, 
67  So.  48& 

(H)  Fee*  aad  Costs. 

S  195  (Ala.)  AUowance  irf  alimony  pending  a 
aecond  aidt  for  divorce  without  first  requirUtt 
complainant  to  pay  the  costs  of  the  former  nut 
held  within  the  diacretlon  of  the  court— Jordan 
V.  Jordan,  57  So.  436. 

AUMOHT.  AIXOWAHCES.  ABD 
BIBPOBITIOIf  OF  FBOPEBTT. 

S2I4  (Ala.)  Where  defendant  in  a  divorce 
action  had  notice  of  the  time  and  place  for  the 
execution  of  the  reference  aa  to  alimony,  but 
failed  to  appear,  he  could  not  except  to  the 
confirmation  of  the  report.— Jordan  v.  Jordan, 
57  So.  436. 

8  280  (Ala.)  An  order  made  in  a  divorce  ac- 
tion araatins  alimony  pendente  lite  held  not 
appealable.— Jordan  v.  Jordan,  67  So.  436. 

DOCTORS. 

See  Physidana  and  Surgeons. 

DOCUMENTS. 

See  Evidence,  IS  339-388. 

DOGS. 

See  Wftnessea,  S  26a 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Homestead,  8  142. 

DRAINS. 

See  (Contracts,  SS  198,  296;  Injunction,  8  118; 
Statutes,  8  123;  Waters  and  water  (joursee. 
8  153. 

I.  ESTABLISHMENT  ANB  KAHT- 
TEBAMOE. 

8  13  (La.)  Constitution  and  statute  jbeld  to 

Srovide  for  the  estabUshoient  of  subdrainase 
Istricts  and  to  make  tliem  autonomous,  not 
to  be  confused  ^th  the  affairs  of  the  drainace 

district.— SL  Charles  Itfunidpal  Dndnage  Dist. 
V.  (3ouain,  57  So.  992. 

1 14  (La.)  Petition  by  taxpayers  for  the  es- 
tablishment of  drainage  district  which  speci- 
fies the  amount  of  the  acreage  tax  held  un- 
authorized under  Const,  art  281,  aa  amended 

Knrsuant  to  Act  No.  197  of  1910.— St.  Charles 
[uaidpal  Drainage  Diet  t.  CouUn,  67  So. 
9^2. 

S43  (Miss.)  The  board  of  drainage  commia- 
aionera  of  Leflore  county  has  no  power  to  con* 
tribute  to  expenses  incurred  by  the  Bucker 
drainage  district  in  deepening  a  natoral  water 
conrae.—Bx  parte  Drainage  Com'rs  of  Leflore 
County,  57  So.  22a 
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n.  AMUMOIElfTB  AND  SPBOIAIt 

TAXES. 

1 66  <La.)  The  power  of  the  majoritr  In 
acreage  of  taxpayers,  and  of  the  Doara  of 
commissioners  of  a  drainage  district,  to  im- 
pose a  burden  upon  the  minority,  without  their 
consent.  KeJd  limited  by  Const  art.  281,  as 
ameDded  parsuant  to  Act  No.  197  of  1910.— St. 
Charles  Municipal  Drainage  Dist.  T.  Coasln, 
57  So.  902. 

f75  (La.)  Board  of  commlBsionera  of  a 
drainage  district  held  without  power  to  levy 
acreage  tax  for  an  indeiinite  period,  or  for  a 
term  of  40  years,  ander  Const,  art.  281,  as 
amended  pursuant  to  Acta  Noa.  197  and  317 
of  1910.— St.  Charles  Municipal  Drainage  Diat. 
V.  Cousin,  57  So.  992. 

1 82  (La.)  The  prescription  established  by 
Act  No.  317  of  1910,  f  28,  within  which  an  ap- 
peal may  be  taken  In  drainage  proceedings, 
held  not  to  apply  to  proceedings  in  contra- 
vention of  Constitutloii  and  statutory  law. — 
St.  Charles  Munidpal  Drainage  Diet  t.  Oou- 
in,  57  So.  992. 

DRAMSHOPS. 

Bm  Intozlcsting  Ldquort. 

DRUNKARDS. 

Se«  Orimlnal  Law,  |  55;  Homicide.  |  28;  Mas- 
ter and  Servant. 

DUE  PROCESS  OF  LAW. 

Se«  Ooutitotional  Law,  ||  290-311. 

DYING  DECLARATIONS. 

See  Homicide,  H  208,  218. 

EASEMENTS. 

See  Dedication;  Party  WaUi;  Waten  and 
Water  Courses,  1 153. 

EJECTMENT. 

See  Adverse  Possesion,  |  85;  Appeal  and  Kr- 
ror,  $fi  852,  907,  1050,  1051.  1066:  Bounda- 
ries, 1  40;  DiscoTery;  Eminent  Domain,  S 
242;  ^dence,  li  ta4,  473;  Mortgages,  1 
213. 

n.  JUBISDIOTIOK,    PARTIES,  PRO- 
CESS, AlTD  INCIDElfTAZ.  PRO- 
CEEDinOB. 

149  (Ala.)  Under  Code  1907,  |  3840,  a  con- 
veyance by  a  landlord,  who  was  brought  in 
as  a  par^  to  ejectment  against  hia  tenant,  to 
the  tenant  pending  the  suit,  h^d  not  to  pre- 
clude the.  tenant  fom  defending.- Leath  v. 
Gobia,  67  So.  972. 

m.  PTEADIKO  AND  EVIDEHCB. 

8  64  (Ala.)  Examination  of  a  witness  in  «dect- 
ment  held  to  call  for  irrelevant  matten^Bus- 
bee  V.  Thomas,  57  So.  587. 

fi  86  (Ala.)  Plaintiffs  in  ejectment  must  locate 
by  competent  evidence  monuments  and  bonnd- 
aries  in  a  deed  introduced  as  evidence  of  title. 
— Busbee  v.  Thomas.  57  So.  687. 

$93  (Fla.)  Evidence  held  sufficient  to  ens- 
tein  a  verdict— Oeter  v.  Simmons,  57  So.  854. 

S  94  (Ala.)  Possession  under  an  ancient  deed 
for  more  than  50  years  Aeld  strong  evidence  of 
the  location  of  boundaries  and  monuments. — 
Busbee  v.  Thomas.  57  So.  587. 

Evidence  in  ejectment  Aeld  to  support  a  find- 
ing that  boundaries  and  monuments  in  a  deed 
are  tlie  same  as  those  of  the  tract  in  snit. — Id. 

IV.  TRIAL,  JUDGBIEKT,  ENFOROE- 
MENT  OF  JOTQlOBirT,  AHD 
REVIEW. 

S  106  (Fla.)  Plaintiff  in  ejectment  must  re- 
cover upon  his  own  title,  and  not  on  t3ie  weak* 


nesB  of  his  adTenany*!.- Hblme*  Thompaou 

57  Sa  4SS. 

I  too  (Fla.)  Where  plaintiff  in  ejectment  shows 
title  and  right  of  possession,  and  oo  ri^t  i* 
shown  on  which  jury  could  find  for  the  defend- 
ant, affirmative  charge  for  plaintiff  keld  proper. 
--Johnson  v.  Dn  Pont,  67  So.  070. 

i  (10  (Ala.)  In  ejectment,  a  charge  to  find 
for  plaintiff  if  the  jury  believed  the  evidence 
held  proper.— Chambly  v.  Willianw,  67  So.  374. 

i  1 1 0  (Ala.)  An  inatmction  on  the  issue  of 
constructive  notice  of  a  purchaser  must  qnali^ 
the  word  "notice"  by  referring  to  it  as  con- 
structive notice. — Christopher  v.  Curtis- A ttalla 
lumber  Co.,  57  So.  837. 

ELECTION  OF  REMEDIES. 

S  3  (La.)  If  a  party  sne  for  ownership  and 
possessioB  of  property,  he  will,  under  Code 
Prac.  art.  54,  be  considered  aa  having  re- 
nounced his  poSBesBory  to  resort  to  a  petitory 
action^— Mont<m  T.  Boothetn  SawmiU  Co.,  57 
So.  984. 

1 1 1  (Fla.)  The  doctrine  of  election  of  rem- 
edies does  not  apply  to  a  case  where  a  party  in 
his  first  action  mistook  bis  remedy.— Malsbj  r. 
Gamble,  67  So.  687. 

ELECTIONS. 

See  Constitutional  Law,  |  05;  Uandamns.  H 
60,  151;  Statutes.  {  94. 

IV.  QVAUFIOATIOirS  OF  VOTERS. 

1 83  (1.8.)  Under  Const,  art  197,  |  4,  a  pei^ 
son  owning  and  paying  taxes  on  property  which 
has  not  been  assessed  to  him  on  the  assessment 
roll  is  not  entitled  to  register  and  rote. — Bab* 
cock  V.  Ball,  57  So.  581. 

VI.  KOMINATIONS  AMD  PRTMART 
EUECTIOMS. 

8  r23  (La.)  Act  No.  49  of  1906.  1  26.  held  to 
prohibit  political  committees  from  declarinK  un> 
opposed  candidates  to  be  elected  before  the  hold- 
Ins  of  the  primary  election  and  to  require  the 
names  of  all  candidates,  whether  opposed  or 
not.  to  be  placed  on  the  ballots. — State  ex  reL 
Williams  v.  Everett,  67  So.  576. 

{  152  (La.)  A  Democratic  parish  conunittee 
has  no  power  to  pass  on  eUgibility  of  candi- 
dates for  public  omoe<— RouBBel  Dornler,  57 
So.  1007. 

S  154  (La.)  Under  existing  primary  laws,  bo 
appeal  to  the  courts  is  authorized,  except  as 
provided  by  Act  No.  100,  1908,  |  25,  br  pro- 
test to  committee  after  retuma  have  been  pro- 
mulgated, and  appeal  to  the  courts.- Ronssel  t. 
Dornier.  57  So.  272. 

i  154  (La.)  If  one  receiving  majority  of 
votes  in  a  primary  election  is  ineligible,  ({nc»- 
tion  of  his  eligibility  must  be  contested  in  a 
suit  brought  by  the  state. — Boussel  v.  Dor^ 
nier,  57  So.  1007. 

Under  the  law  regulating  primaries,  the  Su- 
preme Oonrt  is  witbont  jQiladlction  to  deter- 
mine the  eligiblUt7  of  any  candldate^Id. 

X.  CONTESTS. 

S  285  (La.)  Petition  alleging  irregularities  in 
election,  and  that  result  was  changed,  heU  to 
show  a  cause  of  action,  unless  it  clearly  ap- 
pears that  the  irregularities  did  not  aff«et  the 
result.— Fischer  Pariah  School  Board,  ST  So. 
625. 

AllegatioDs  of  petition,  dfsdosli^  a  corrapt 
combination  to  control  election  by  mdacensmts 
amounting  to  bribery  of  votera,  meld  to  show  a 
cause  of  action. — Id. 

fi  296  (Ala.)  Befnsal  to  set  aside  an  order  dis- 
missing an  election  contMt  for  insufficiency  of 
the  bond,  under  Code  1907,  t  470,  was  improp- 
er, where  petitioner  offered  to  amouL — tjowaj 
v.  Petree,  67  9o.  81& 
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ELECTRICITY. 

8ee  Street  Bailroadi. 


ELIGIBILITY. 


See  Officers. 


EMBEZZLEMENT. 

See  Wills,  i  710. 

S  1 1  (Ala.App.)  Accused  keU  an  agent  for  the 
porpose  of  collection  and  ao  mlffbt  be  guilty  of 
embezzlement  of  the  funds  coUeeted^^acksoo  t. 
State.  57  So.  110. 

§26  (Fla.)  Motion  to  quasb  information  for 
embezzlement,  based  partly  on  Gen.  SL  1006, 
f  3308.  and  partly  on  eectioD  3800.  should  be 
granted.— Townsend  t.  State.  57  So.  611. 

S  38  (Ala.App.)  In  a  prosecution  for  embez- 
slement,  evidence  of  a  contract  of  sale  held  ad- 
missible.—Jackson  T.  State,  57  So.  110. 

S48  (Ala.Attp.)  Where  the  treasurer  of  a 
ge  was  charged  with  converting  lodge  funds, 
the  refusal  to  give  a  charge  that  if  defendant 
bad  not  converted  the  money,  but  still  held  it 
as  treasurer,  he  could  be  acquitted,  was  <!r- 
Toneous;  there  being  evidence  tending  to  show 
that  be  still  had  the  money,  but  had  refused 
to  deliver  it  on  an  nnautnortxed  demand  of 
other  officers.— Hubbard  t.  State,  67  So.  1012. 

EMINENT  DOMAIN. 

n.  OOKPEHSATIOir. 

{A)  Heeeaaltr  aad  SnfRciencT  In  OcnerAl. 

g70  (Miss.)  The  public  poUcy  of  the  state 
catuot  override  the  guaranty  in  Const  1890,  1 
17.— HiU  v.  Woodward,  57  So.  294. 

(O  Measure  and  Amonnt. 

f  131  (FU.)  Under  Const  art  16,  I  29.  if 
property  to  be  condemned  increases  iu  value  in 
anticipation  of  the  proposed  improvement  be- 
fore the  appropriation,  the  compensation 
therefor  is  the  actual  market  value  at  the 
time  of  the  appropriation.— Sunday  v.  Louis- 
ville &  N.  R.  Co.,  67  So.  351. 

m.  PKOCEEDINOS  TO  TAKE  PBOP- 
EKTT  AXD  ASSESS  GOM- 
PEirSATION. 

i  191  (Ala.)  A  petition  for  condemnation, 
praying  that  "a  writ  issue  from  your  honor- 
able court  of  probate,"  etc.,  held  to  sufficiently 
show  that  the  proceeding  was  in  the  probate 
court,  as  required  by  Code  1907,  I  3889.— 
Leath  v.  Cobia,  57  So.  972. 

Under  Code  1907,  g  3904,  authorizing  pro- 
(M>edinga  to  raise  a  dam  only  where  a  previous 
dam  had  been  "erected  under  this  article,"  one 
who  had  commenced  the  erection  of  a  dam 
without  aathority  of  lav  could  only  proceed  to 
raise  it  as  tbongh  be  bad  no  dam,  and  that 
his  petition  was  to  "establish  a  dam"  would 
not  render  the  condemnation  proceedings  void. 
—Id. 

§  191  Allegations  in  petition  in  expro- 

priation proceedings  held  not  insufficient — 
Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  T. 
John  T.  Moore  Planting  Co.,  57  So.  635. 

i  196  (La.)  Evidence  held  to  show  property 
sought  to  be  expropriated  is  necesssry  for 
railroad  purposes,  entitling  plaintiff  to  the 
land  on  payment  of  damages.— -Morgan's  Lou- 
isiana &  T.  R.  &  S.  8.  Co.  V.  John  T.  Moore 
Planting  Co.,  57  So.  635. 

S  234  (La.)  In  expropriation  proceedings, 
assessment  of  damages  held  sufficient— Mor- 

fan's  Louisiana  &  T.  R.  &  S.  S.  Co.  v.  John 
Moore  Plsnting  Co..  67  So.  635. 


S242  (Ala.)  That  a  petition  In  condemnation 
proceediius  was  addressed  to  tbe  judge  of 
probate,  instead  of  the  prolmte  court,  as  re- 
quired by  Code  1907,  §  3889,  will  not  render 
the  proceedings  open  to  collateral  attack  in 
ejectment— Leath  v.  Cobia,  67  So.  972. 

A  failure  to  state  the  age  and  residence  of 
party  owning  lands  in  a  petition  for  condem- 
nation was  not  fatal  when  collaterally  attack- 
ed, when  it  appears  that  summons  was  served 
on  such  party  and  his  own  testimony  showed 
him  to  be  over  21  years  old.— Id. 


EMPLOYES. 


See  Master  and  Servant. 

ENLISTMENT. 

See  MOitla,  i  8. 

ENTICEMENT. 

See  Master  and  Servant,  g  346. 

ENTRY. 

See'PabUe  Lands,  1 82. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  H  200-249. 

EQUITY. 

See  Account,  %  14:  Appeal  and  Error.  I  1009 
Cancellation  of  Instruments;  Costs,  jf  178 
277;  Courts,  |  484;  Estoppel,  f|  53-56;  In 
Junction;  Judgment  S8  406,  460;  Marshal 
lug  Assets  and  Securities;  Partition;  Quiet 
ing  Title ;  Reformation  of  Instruments 
Specific  Performance;  Taxation,  I  722;  Ten- 
ancy in  Common,  {  20;  Trusts;  Vendor  and 
Purchaser,  i  278. 

1.  JUBISDIOTIOK.  PRnrCIFUS,  AlTD 
KAXIMfl. 

(A)  N«tnp«,   Grounds,   Subjetrts,   and  Bz- 
tent  of  Jvrlsdlctlon  In  Geaeral. 

S  39  (Ala.)  A  creditors'  bill  for  discovery  is 
not  demurrable  because  some  additional  relief 
is  sought,  that  may  be  obtained  in  connection 
with  the  discovery,  whidi  Is  tbe  main  equity 
upon  which  the  bill  rests^Elliott  t.  ^le.  07 
So.  752. 


{D)  Remvdr  at 


lAW  Md  MvltlpUaity' 
Salts. 


of 


{46  (Ala.)  Matters  cognizable  at  law  are 
the  subject  of  equitable  jurisdiction  only  when 
the  ordinaiy  tribnoals  are  Inadequate  to  fall 
and  complete  relief.— Asburst  t.  Aanurst.  57  So. 
442. 

{51  (Miss.)  What  Is  essential,  in  order  to 
give  equity  Jurisdiction  on  tbe  ground  of  multi- 
plicity of  suits,  stated.— Cumberland  Telephone 
&  Telegraph  Co.  v.  Williamson,  57  So.  559. 

n.  XAOKES  AND   STAIX  DEMAHIMI. 

f  67  (Miss.)  "Laches"  defined.— Comans  t. 
Tapley.  67  So.  567. 

IV.  PXJBADINO. 
(A)  Original  Bill. 

{  148  (Ala.)  Under  Code  1907,  I  3095,  bill 
in  equi^  held  not  multifarious. — BeUview  Cem- 
etery Co.  V.  McEvers,  67  So.  876. 

{  148  (Ala.)  A  bill  to  avoid  execution  sale  of 
complainant's  stock  in  a  corporation  and  to  re- 
dress wrongs  of  the  corporation  held  multifarl- 
oiv.— Empire  Realty  Co.  v.  Harton,  57  So.  763. 

I  149  (Ala.)  Where  complainants,  in  ao  ac- 
tion against  a  mortgagee  of  chattels  for  an 
accounting,  have  a .  community  of  interest  in 
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the  mortgaged  property,  tbe  bill  It  not  mul- 
tifarious.—Zadek  V.  Burnett,  57  So.  447. 

i  150  (Ala.)  Despite  Code  1907,  (8  ^^1' 
6232,  held,  that  a  bill  seeking  partitioo  aod  to 
quiet  title  agaiast  the  daimg  of  third  persons 
in  adverse  posBession  of  tbe  land  waa  multifa- 
riouB.— Brown     Feagin,  67  So.  20, 

f  ISO  (Ala.)  A  bill,  regarded  as  a  bill  to  Qnlet 
ttue,  kOd  demnrrable  for  molti£arioti8n«a.— 
Osbozne  t.  Waddell,  57  So.  688. 

S  ISO  (Ala.)  Bill  in  eqoitj  to  set  aside  a  con- 
Teyance  and  to  remove  the  administration  of 
the  estate  to  the  disncer;  conrt  held  not  multi- 
fariouB.— Wilts  v.  Wilks,  67  So.  77«. 

(B)  Deaaarrer*   Exoeptlona.   Mid  HotloaB. 

1222  (Ala.)  A  biU  is  not  demurrable  be- 
cause it  prays  for  nnwarranted  reltof.— Wilks 
T.  WUks,  67  So.  776. 

8  232  (Ala.)  Demurrer  to  bill  for  want  o£ 
equity  is  properly  overruled  where  the  bill  is 
good  in  part.— Whitley  t.  Willingham  ft  Bell, 
67  So.  816. 

Vn.  DI8HI8BAX.  BEFOBS  HEAKXITO. 

S362  (Ala.)  Where  several  complainants  file 
a  bill  jointly  and  make  no  case  for  joint  relief, 
the  bill  should  be  dismissed.— Zadek  T.  Bur- 
nett, 67  So.  447. 

Vm.  H£ABIMO,  STTBiaSSION  OF  18- 
flVBB  TO  JtTBT,  AKD  BEHEABIITO. 

1373  (Fla.)  Where  ipleading  termed  an  an- 
swer, to  which  replication  is  filed,  is  in  reality 
a  plea  setting  up  no  defense,  admission  of  the 
facts  does  not  compel  dismissal  of  the  bill.— 
Merren  t.  Bidgely,  67  So.  362. 

X.  DEOBEE  AHP  EHFOBOEBIENT 
THEBEOT. 

S4I8  (Ala.)  The  setting  down  of  a  case  for 
bearing  and  the  subm^ion  thereof  on  the  day 
of  the  decree  pro  confesso  held  violative  of 
Code  1907,  S  3166.— Loring  v.  Orummon,  67 
So.  818. 

§  424  (Ala.)  Where  all  the  complainants  in  a 
biu  against  a  mortgagee  of  chattels  for  an 
accounting  are  entitled  to  the  main  relief  pray- 
ed for,  the  court  has  power  to  adjust  their 
rights.— Zadek  v.  Burnett,  67  So.  447. 

8  427  (Ala.)  The  court  cannot  grant  relief 
as  to  a  matter  or  claim  which  was  not  made  an 
issue  of  the  bill,  answer,  or  plea- — Noreworthy 
V.  Willoughby.  57  So.  717. 

f  431  (Miss.)  A  recital  in  a  decree  held  con- 
dnsive,  in  tbe  absence  of  evidence  to  the  con- 
trary.—Comans  T.  Tapley,  57  So.  667. 

EQUITY  OF  REDEMPTION. 

See  Mortgages.  H  681-606. 

ERROR.  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE. 

S«e  Witnesses,  |  277. 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Adn^ilstrators:  Joint  Tenancy;  Life  Estates; 
Perpetuities;  Toiancy  in  Common;  Wills. 

ESTOPPEL 

See  Bills  and  Notes,  8  Ciimlnal  Law,  { 

178;  Deeds,  8  74;  Judgment,  J8  606-715, 
948;  Landlord  and  Tenant,  8  254;  Vendor 
and  Parcbaser,  8  d8. 

n.  BY  DEED. 
(A)  Creation  Rnd  Oper»tioii  In  General. 

8  14  (La.)  Where  a  widow  in  community  and 
her  children,  who  are  emancipated  ndnon, 


unite  in  execating  a  note  and  mortgase,  and 
the  minors  unite  in  a  notarial  act  declaring 
that  their  mother  has  settled  with  them,  thejr 
cannot  be  beard  to  say  that  there  was  no  set- 
tlement with  the  mother  and  tutrix,  and  tfaa: 
the  minora  have  a  legal  mortgage  priioinK  tha: 
so  given  by  them. — Roberson  v.  Giildsizuth.  57 
So.  908. 

m.  EQ1IITABZ.B  E8TOPPB&. 
(A)  Nrntsiv*  mma  ■■■•litialli  Im  Gew«nl. 

8  53  (Ala.)  Conduct  as  basis  of  estoppel  most 
have  been  intended  for  the  party  to  act  on  vbo 
relies  on  the  estoppel.— Hnntsville  £lto'  Clnb  r. 
Garrity-Hahn  Bldg.  Co.,  67  So.  750. 

8  54  (La.)  There  Is  no  equitable  estomid 
against  a  party  who  was  ignorant  of  the  real 
facts  and  of  his  legal  rights  in  the  premises. 
—Succession  of  Drysdale,  67  So.  789. 

f  56  (Ala.)  A  party  relying  on  conduct  as  a 
basis  of  estoppel  must  have  been  induced  to 
act  upon  It.— HontaviUe  Elks'  dab  Gar- 
rity-Hahn Bldg.  Co.,  67  So.  7Sa 

EVIDENCE. 

See  Account,  Action  on,  8  7;  Adverse  Poeses- 
sion,  88  S6,  112;  Anieoltare.  J  7;  Animals, 
8  13;  Appeal  and  Error,  88  204,  206,  23T. 
200,  639,  701,  926,  928,  992-1021,  1O48-10S8: 
Assault  and  Battery,  {8  83.  89;  Bills  and 
Notes,  88  497,  625:  Boandaries,  H  35,  36,  40: 
Brokers,  8  86;  Carriers.  SS  211.  228,  276. 
316-318;  Charities.  8  60;  Chattel  Mortgage. 
88  177,  232,  233;  Conspiracy,J  47;  Constita- 
tionalliaw,  II  14.  191,  311;  Criminal  Law.  (a 
239,  304-662,  673-687,  691-696.  741-76i 
782-786,  8U-814,  968,  1036,  1121,  113S. 
1156-1165,  1169-1173;  Damages,  8i  163-175: 
Deeds,  »  38,  118-211;  Depositions:  Discov- 
ery; IMvorce,  8  49;  Ejectment.  H  84-94; 
Bmbenlement,  1 38;  Eminent  Dom^&i.  {  196: 
False  Imprisonmeiit,  |  22;  Fraud,  {  50; 
Frauds,  Statute  of,  f8  17,  168;  Frandalesi 
Conveyances,  88  271,  290;  Oamisbment.  { 
148;  OifU;  Homicide,  il  163-218,  332-348: 
Husband  and  Wife,  8  232;  Indictment  and 
Information,  88  0.  U;  Insurance.  H  655,  SIS. 
819;  Intoxicating  Liquors,  §8  139,  250:  Jud^ 
ment,  8§  287,  815;  Larceny,  8  65;  Lewdness: 
Libel  and  Slander,  8  100;  Malicions  Prosecu- 
tion, 8  64;  Mafriage,  H  40.  60;  Master  and 
Servant,  81  268-^1:  Mechanics'  Uens.  8 
281;  Mortgages,  fS  37,  312;  Municipal  Cor- 
porations, S  122:  Negligence,  H  123: 
Partition.  8  63;  Par^  Walls,  |  2;  Perjury. 
I  82;  Phyddans  and  Surgeons,  |  18:  PriDct- 
pal  and  Agent,  1 122;  Ba&roads,  H  396.  479; 
Rape;  Sales,  If  359,  439;  Spedfic  Perfonc- 
ance,  8  119;  Statutes,  88  267,  2S4;  Street 
Railroads.  88  Ul-113;  Taxation.  «  7S8. 
810;  Telegraphs  and  Telephones,  1  ee:  Ten- 
ancy in  Common.  8  66;  Towns;  Trespass.  8 
45;  Trial,  88  39-96,  111,  139-143.  170.  191- 
194,  207-21{).  237,  244,  252,  253,  367;  Trover 
and  Conversion,  6  37;  Usory,  §  117;  Vendor 
and  Purchaser,  §  243;    Waters  and  Water 


Courses,  ||  107,  126,  179;  Weapons,  |  IT; 
Wills,  ii  62,  —  ' 


i,  55,  329;  Witnesses. 


I.  JUDICIAI.  NOTIOE. 

8  rO  (Ala.)  The  court  will  take  judicial  no- 
tice that  there  are  two  tracts  of  land  in  Mo- 
bile county  which  answer  to  the  deseriptioD— 
"N.  E.  U  of  section  36,  township  2,  rmnce  V 
— Brannan  v.  Henry,  57  So.  967. 

8  25  (Ala.)  Tbe  Supreme  Court  wiH  take  jo- 
dicial  notice  that  tbe  city  of  Birminsham.  at 
the  time  of  the  enactment  of  Gen.  Acts  1911. 
p.  204,  waa  the  only  city  to  which  tt  was  ap- 
plicable.—State  V.  Joseph,  67  So.  942. 

829  (Ala.)  The  courts  vriU  Uke  Jndioal  no- 
tice of  local  acts  of  the  LegiaIatare.~Diiiy  v. 
Alabama  Western  B.  Co.,  67  So.  724. 
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S  32  (Ls.)  Tbe  courtii  will  not  take  judicial 
Dotice  of  ci^  ordinances.— State  ex  rel.  Barthe 
ft^I^g^  T.  aSMjor  of  City  of  New  Orleans,  57 

§33  (Ala.)  The  Supreme  Court  will  take  Ju- 
dicial sotice  of  tbe  fourna]  of  each  legislatiTe 
honae.— State  t.  Joseph,  57  So.  942. 

H.  FBESTnCPTXONS. 

1 63  (Ala.)  Every  penoa  !■  preanmed  to  be 
saite.WobnBton  t.  Johnston,  67  So.  450. 

S67  (Ala.)  Rule  governing  preromption  of 
continoance  of  meretriciona  cohabitation  stated. 
— Prince  T.  Edwards,  57  So.  714. 

f  69  (Ala.)  In  the  absence  of  contrary  evi- 
dence, it  is  presumed  that  the  foreclosure  of  a 
mortffise  under  power  of  sale  was  zegular.— 
Harton  t.  little,  S7  So.  861. 

i  83  (Ala.)  School  land  trustees  held  pre- 
sumed to  have  issued  a  certificate  of  purchase 
under  Code  1862.  {  638.— Barry  t.  Stephens, 
67  So.  467. 

IV.  BEUBVAHOTiKATEBIAIJTT, AKO 

OOMPETEHCT  IN  OENXKAIi. 

(B)  R«a  OcBtB. 

I  123  (Ala.)  In  an  action  against  a  railroad 
for  wrongful  death,  certain  evidence  Held  prop- 
erly excluded  as  being  no  part  of  the  res  gestte. 
— Neyman  v.  Alabama  Great  Southern  B.  Co., 
57  So.  435. 

i  123  (AIa.App.)  In  an  action  for  the  death 
of  a  heifer,  which  fell  into  an  unguarded  pit, 
a  conversation  with  the  manager  of  defendant 
the  day  after  the  accident  held  no  part  of  the 
res  gestee.— Jefferson  Fertiliser  Co.  t.  Houston, 
57  So.  98.  • 

(C)  §laKllar  Paeta  mad  TnuMrtioiw. 

I  133  (Ala.)  In  an  action  on  a  note  claimed 
to  have  been  given  by  defendant  to  plaintifPs 
assignor  for  margins  advanced  and  commis- 
sions for  purchasing  cotton  evidence  that,  in 
other  transactionB  between  the  parties,  involv- 
ing purchase  of  cotton  for  future  delivery, 
there  had  never  been  any  actual  delivery,  was 
admissible  on  the  question  whether  they  in- 
tended the  pnrchasea  to  be  wagering  contracts. 
— liirmingham  Trust  &  Savings  Co.  t.  Gnrrey, 
57  So.  862. 

(D)  Materlalltr. 

i  143  (Ala.)  In  an  action  against  a  railroad 
for  wrongful  death,  certain  evidence  Add  prop- 
erly excluded  as  being  immaterial. — Neyman  v. 
Alabama  Great  Soathem  B.  Co.,  67  So.  436. 

(B)  CoaapetenflT. 

$  155  (AIa.App.)  Defendant  in  an  action 
against  a  carrier  for  delay  in  delivery  held  pre- 
citided  by  its  evidence  from  complaining  of 
teatimoiiy  as  to  time  and  place  of  shipments 
Southern  Ry.  Co.  v.  Proctor,  57  So.  513. 

$  155  (Miss.)  Admission  of  parol  evidence 
on  behalf  of  one  party  held  to  have  rendered 
it  error  to  exclude  similar  evidence  on  behalf 
of  the  other.— Thayer  Export  Lumber  Co.  r. 
Naylor,  67  So.  227. 

V.  BEST  AND  SECONDABT  EVIDENCE. 

8  183  (Miss.)  A  copy  of  a  letter  was  not  ad- 
miasible  in  evidence,  where  no  foundation  was 
laid  for  its  admission  by  accounting  for  the  ah- 
aence  of  the  original.— Baldridge  v.  Stribling, 
57  So.  658. 

I  t84  (Ala.)  Under  Code  1907,  $  3374,  pro- 
Tiding  for  the  admiasion  of  a  certified  transcript 
of  the  record  of  a  deed  when  It  appears  that 
tbe  original  conveyance  is  lost  or  destroyed  or 
not  in  the  custody  of  the  par^,  a  showing  by 
one  of  the  plaintiffs  that  he  did  not  have  cus- 
tody of  a  deed  held  sufficient  to  permit  tbe  in- 


troduction of  tbe  original  record.— McBrlde  v. 

Lowe,  57  So.  832. 

S  186  (Ala.)  Under  Code  1907,  {  8374,  which 
makes  admissible  a  duly  certified  transcript  of 
the  record  of  a  deed  when  it  appears  that  the 
original  conveyance  has  been  lost  or  destroy- 
ed or  that  the  party  has  not  the  custody  or  con- 
trol thereof,  the  original  record  of  a  deed  is 
admissible  on  such  showing.— McBride  v.  Lowe, 
67  So.  832. 

vn.  AsmMtaonn. 

(A)  Hatnra,  Form,  ud  InolA«Bta  1m  Gea- 
*ral. 

S  208  (La.)  A  party  whose  suit  is  dismissed, 
whether  as  in  case  of  nonsuit  or  otherwise, 
held  bound  by  bis  judicial  admissions  as  to  the 
title  of  the  property  claimed.--0ulf  Refining 
Co.  of  Louisiana  v.  Hart,  57  So.  581. 

I  213  (Ala.)  Offer  of  compromise  of  a  claim 
under  a  written  guaranty  held  admissible  to 
disprove  plea  of  non  est  factum. — Shows  t. 
Steiner,  Lobman  &  Frank,  67  So.  700. 

(D)  Br  Aareats  or  Otli«p  Bapresentatl-veft 

8243  (Ala.App.)  Declarations  by  manager 
of  fertilizer  company  made  concerning  a  past 
transaction  held  not  binding  upon  the  company. 
—Jefferson  Fertiliser  Co.  v.  Houston,  57  So. 
98. 

5  244  (Ala.App.)  Dedarations  of  an  twent 
made  after  tbe  occurrence  of  an  act  claimed 
to  be  a  conversion  held  not  admissible  to  bind 
the  principal  in  an  action  for  the  conversion^ 
HendersoQ-Misell  Mercantile  Oo.  t.  C  D. 
Chapman  &  Co.,  67  So.  82. 

(El)  Proof  aad  Bflcet. 

8  256  (Aia.App.)  Where  testimony  constitutes 
an  admission,  it  is  not  necessary  to  lay  a 
foundation  for  its  admission.- Burton  t.  Phil- 
lips. 67  So.  152. 

Vm.  DEOIiAAATIOirS. 

(A)  Vatare,  Fona*  aad  Tnaldents  la  Gea- 

eral.  - 

8  273  (Ala.)  Statements  of  a  person  claiming 
by  adverse  possession  that  be  was  in  posses- 
sion of  the  land  are  not  admissible  to  itfove  Us 
possession.— McBride  v.  Lowe,  67  So.  832. 

6  274  (Ala.)  In  an  action  for  trespass  in- 
volving tbe  location  of  a  boundary  line,  cer- 
tain cross-examination  of  a  defendant  and  de- 
fendants' witnesses  held  proper,  as  bearing  on 
the  cliaracter  of  a  codefendant's  possession.— 
Cooper  V.  Slaughter,  57  So.  477. 

(B)  Bt  DeoedoatB  Affalaat  IntoFest. 

8278  (Hiss.)  Evidence  of  certain  statement 
by  decedent  held  admissible  as  a  declaration 
against  interest— Baldridge  v.  Stribling,  57  So. 
658. 

IX.  HEARSAT. 

8  314  (Ala.)  In  a  suit  by  a  creditor  of  a  hus- 
band to  set  aside  as  fraudulent  a  deed  to  tha 
wife,  evidence  held  not  hearsay.— Elam  t.  A.  P. 
Brewer  Lumber  Co.,  57  So.  483. 

S3I7  (Ala.App.)  In  an  action  by  a  chattel 
mortgagee  for  conversion  of  morl^ged  chat- 
tels, evidence  held  property  excluded  as  hearsay. 
— Polytinsky  t.  M.  T.  Patterson  &  Son.  67  So. 
180. 

f  324  (Ala.)  Common  reputation  held  inad- 
missible in  ejectment  to  prove  the  number  of 
acres  in  the  tract  sued  for.— Busbee  T.  Thom- 
as, 57  So.  687. 

X.  DOCtTMENTAST  EVIDENOB. 

(B)  ■zemvllfleatloas.     Traaaarlvta,  aad 

Certilled  Copies. 

8  339  (Ala.)  Where,  between  the  time  an  ob- 
jection was  made  to  the  introduction  in  evl< 
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deoce  of  a  goremment  patent  to  swamp  landa 
and  the  time  the  coart  was  required  to  rule 
thereon.  Acts  1911,  p.  102,  was  passed,  curing 
the  objection,  it  was  properly  oTerruled.— 
Brue  V.  McMiUan.  57  So.  486. 

I  342  (Ala.)  Copy  of  a  mat)  in  the  office  of 
the  state  land  agent,  the  original  bearing  date 
In  1871,  heU  admiaaible  to  locate  certain  land 
in  controTersy^— Brue  T.  McMillan.  57  So.  486. 

(C)  FrlTHte  Writinvs  Pnbllcattons. 

I  354  (Ala.App.)  Where  it  appears  that  some 
of  the  items  charged  on  an  atxwunt  book  were 
not  personally  sold  by  plaintiff,  or  the  entries 
therein  made  by  him,  but  by  bis  wife,  and  be 
did  not  have  personal  knowledge  of  the  sales 
or  the  charges,  the  book  was  Inadmissible.— 
Davie  V.  Roland,  57  So.  1034. 

Under  Code  1907,  i  4003,  authorizing  the  ad- 
mission in  evidence  of  books  of  accounts,  where 
cntain  conditions  exist,  such  conditions  must 
concur,  and  an  account  tiook.  kept  by  one  who 
had  a  clerk,  not  dead,  inaccessibie,  m  dlsqoal- 
ifled,  is  inadmisaible.— Id. 

(D)  Pro4«etloB,  AvtkeatleatloM. 

feet. 

1 366  (La.)  Offer  of  original  pleadings  not 
certified  held  insufficient  to  prove  bankruptcy 
proceeding. — Horton  t.  Haralson.  67  So.  643. 

Papers  in  bankruptcy  proceedings  must  be 
certified  by  referee  or  clerk  of  bankruptcy 
court  to  be  admissible  In  evidence.— Id. 

§372  (Ala.)  An  ancient  document  coming 
from  proper  custody  is  self-provinx  and  ad- 
missible witbont  evidence  of  its  authenticity. — 
Brannan  v.  Henry,  67  So.  967. 

S  373  (Ala.)  In  an  action  against  a  railroad 
for  wrongful  death,  held,  that  the  pass  used  by 
deceased  was  admissible  in  evidence.— Neyman 
V.  Alabama  Oreat  Southern  B.  Co.,  67  So.  435. 

1378  (Miss.)  A  witness  coold  testify  that 
she  received  a  certain  letter,  in  order  to  lay  a 
foundation  for  its  introduction.— Baldridge  v. 
Stribling,  67  So.  65S. 

{363  (Ala.)  Recitals  of  payments  for  swamp 
land  in  a  patent  held  of  no  consequence  as  evi- 
dence of  the  fact  of  payment  in  a  suit  to  quiet 
tide.— Brue  v.  McHUlan.  57  So.  486. 

XX.  PAROX.   OB  EXTBIirSIO  EVI- 
DENCE AFFEOTINa  WBirXNGS. 

(A)  OontradtatlBC,  V«rrtBV,  or  A««tBv  to 
Terms  of  wrlttea  Inatmmemt. 

1 397  (Miss.)  It  is  not  permissible  to  vary 
by  parol  the  part  of  an  agreement  which  has 
been  reduced  to  writing  by  the  parties,  though 
the  balance  of  the  agreement  is  oral.— English 
V.  New  Orleans  &  N.  E.  R.  Co..  57  So.  223. 

1403  (Miss.)  Indorsements,  whether  special 
or  In  blank,  cannot  generally  be  explained  or 
denied  by  parol  evidence. — Hawkins  v.  Shields, 
67  So.  4. 

J  408  (Ala.App.)  A  receipt  in  full  for  the 
amount  due  on  a  shipment  of  lumber  held  open 
to  explanation  or  contradiction  by  parol  evi- 
dence.— Hunoicutt  Lumber  Co.  v.  Mobile  &  O. 
B.  Co.,  57  So.  73. 

{419  (Ala.)  Parol  evidence  held  inadmissible 
to  vary  the  consideration  for  a  written  bond  for 
tltle.^Able  t,  Gunter,  57  So.  464. 

(D)  Constmotion  or  ApplleatloB  of  Idtn- 
Vnavo  of  Written  iMstrameot. 

{  46  f  (AIa.App.)  Id  an  action  for  conversion 
of  machinery  sold,  to  be  paid  for  in  lumber, 
the  written  order  not  specifying  the  kind  of 
lumber,  parol  evidence  of  the  kind  was  admissi- 
ble.— Avery  &  Co.  v.  Turner,  57  So.  255. 

XXL  OPINION  EVXSBNOB. 

<A)  Conclusions    nnd    Opinions    of  Wit- 
nesses  In  General. 

.  1 471  (Ala.)  Question  to  a  witness  in  an  ac- 
tion against  *  railroad  for  wrongful  death  hM 


obiectionablo  at  oalUng  for  ■  eonclairion.— Ney- 
man V.  Alabama  Great  Southern  B.  Co.,  67  So. 
436. 

1471  (Ala.)  It  is  not  error  to  overrule  an 
objection  to  a  question  asked  a  witness  as  to 
who  was  In  actual  possession  of  certain  land. 
—Cooper  V.  Slaughter,  57  So.  477. 

1 47 1  (Ala.)  A  statement  by  a  witness  that 
be,  as  agent  of  a  purchaser  of  standing  timber, 
was  In  possession  of  the  timber,  though  not  in 
possession  of  the  land,  that  being  in  posses- 
sion of  the  vendor  is  properly  excluded  as  a 
mere  conohislon.— Christopher  t.  Cnitis-Attalla 
Lumber  Co.,  67  So.  837. 

1471  (Ala.App.)  A  question  keU  not  to  call 
for  a  conclusion  of  the  witness. — ^Alexander  t. 
Smith,  57  So.  104. 

t  471  <AlB.App.)  Id  an  actbn  for  fniaiy  to  n 
street  car  passenger,  gnestions  asked  a  iritneas 
held  properly  excluded,  as  ralUng  for  an  opin- 
ion.—North  A^"***"^  Traction  Go.  r.  Taylor, 
.57  So.  146. 

1471  (Ala.App.)  In  an  action  on  insurance 
policies,  the  statement  of  a  clerk  of  defendant's 
local  agent  as  to  why  the  Dolicies  had  been  left 
with  him  held  Inadmissible,  as  being  opinion 
evidence.— Cosmopolitan  Fire  Ins.  Co.  v.  Gin- 
gold,  67  So.  206. 

B47I  (Ala.App.)  The  testimony  of  a  wit- 
ness Md  objectionable  as  a  conclasioii. — ^Ed- 
wards V.  Massingill,  57  So.  400. 

8  47t  (AlR.App.)  A  question  as  to  the  condi- 
tion of  cattle  on  delivery  by  a  carrier  held  not 
improper  as  calling  for  the  opinion  of  the  wit- 
ness.—Southern  By.  Co.  T.  Proctor,  57  So.  513. 

i  473  (Ala.)  A  witness  with  personal  knowl- 
edge may  testify  as  to  whether  plaintiffs  in 
ejectment  had  exercised  acts  of  ownership. — 
Busbee  v.  Thomas,  57  So.  587. 

{ 473  (Ala.App.)  A  question  which  calls  for 
an  inference  which  it  Is  the  province  of  the 
juiy  to  draw  is  properly  excluded. — Polytinsky 
v.  M.  F.  Patterson  &  Son,  57  So.  130. 

I  474  (Ala.App.)  A  witness  Acid  not  Compe- 
tent to  testify  to  the  condition  of  a  tvace. — 
Edwards  v.  Massingill,  57  So.  40a 

1493  (Alajlpp.)  In  an  action  for  injuriea, 

Klalntlff.  who  was  a  nonexpert,  should  not  have 
pen  permitted  to  testify  that  the  Injury  hsd 
affected  his  lungs  or  speaking  organs. — C<*nttal 
of  Georgia  Ry.  Co.  v.  Clemento.  67  So.  52. 

I  498'/2  (Ala.)  Whether  a  nonexpert  witness 
Is  qualijBed  to  testify  as  to  the  mental  capacity 
of  the  subject  of  the  Inmiiry  is  a  questioii  for 
the  court.--Johnston  v.  Johnston.  87  So.  -^Ol 
i  500  (Ala.)  The  examination  of  a  nonexpert 
witness  testifying  as  to  the  mental  capacity  of 
the  testator  should  be  full  and  ample.— John- 
ston V.  Johnston,  67  So.  450. 

(C)  Conpetencr  of  Kxperto. 

1546  (Ala.)  In  an  action  against  a  raUroad 
for  wrongful  death,  held,  that  exclusion  of  tes- 
timony of  an  expert  was  vrithin  the  court's 
discretion. — ^Neyman  v.  Alabama  Great  South- 
em  R.  Co..  67  So.  435. 

(F)  Bffect  of  Opinion  OTtdoMoe. 

S  570  (Ala.)  The  jury  are  not  bound  to  ac- 
cept the  conclusions  of  expert  witnesses,  but 
must  determine  for  ttiemselveB  the  w^jdit  to  be 
accorded  thereto.— Boblnson  v.  GrotweU.  67  So. 

23. 

1 57 1  (Ala.App.)  Weight  of  expert  testimony 
as  to  physical  condition,  being  matter  of  opin- 
ion, is  for  the  juir.— Central  m  Oeotsin  By.  Co- 
V.  Clements.  57  So.  62. 

ZXV.  WEXOSr  AND  SUFFICIEIIOT. 

{  596  (Ala.)  Sufficiency  of  proof  of  a  change 
In  a  contract  reduced  to  writing  stated.— 
HuntsvUle  Elks'  Clnb  T.  Garrity-Habn  BMfr 
Co..  57  So.  7S0L 
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EXAMINATION. 

8e«  Wltnesaea,  H  285-280. 

EXCEPTIONS. 

See  Appeal  and  Error,  |  260;  Criminal  Law,  |S 
S44,  845;  Ple«dfaii,  f  226;  Trial,  |  96. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  aod  Error.  H  123.  SOl,  548.  701. 
92a  a38;  Criminal  Uw.  »  1080.  1Q86-1091, 

fujmo. 

132  (Ala.)  Under  Acta  1907,  p.  062.  and 
Code  1007.  I  8800,  the  judge  of  the  Mobile  law 
and  equity  court  may  Hign  a  bill  of  ezcepdonH 
while  temporarily  outside  of  Mobile  county.— 
Brue  T.  McMillan,  67  So.  486. 

{36  {Ala.App.)  Bill  of  exceptions  filed  with- 
in the  time  prescribed  by  Code  1907.  f  3018. 
looked  to  for  the  purpose  only  of  revlsiDS  the 
ruliuKs  OQ  a  motion  for  a  new  trial— HcClDud 
V.  Floumoy,  57  So.  630. 

S  43  (Ala.App.)  Where  a  bill  of  exceptions 
was  not  presented  to  the  jadge  within  the  time 
required  by  Code  1907.  {  3019.  it  conld  not  be 
considered.— J.  A.  Hartselle  &  Go.  T.  Wilhite, 
57  So.  129. 

Code  1907,  i  8019,  requiring  presentation  of 
a  bill  of  exceptions  to  the  judge  for  signing 
within  90  days  from  judgment  entry,  is  not  af- 
fected by  Bection  2020.  providing  that  the  bill 
shall  not  be  stricken  because  not  signed'  hj  the 
jndge  within  the  time  required  by  law.— Id. 

EXCESSIVE  DAMAGES. 

See  Damages,  H  128-132. 

EXCHANGE  OF  PROPERTY. 

See  Hnsband  and  Wife*  |  20S. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  H  111-122. 

EXECUTION. 

S^e  Equity,  S  148;  Kxemptions;  Garnishment; 
Guardian  and  Ward,  i  134;  Judicial  Sales; 
Sheriffs  and  Constables.  Jg  46,  111. 

XX.  PBOPEBT7  SUBJECT  TO  EXECU- 
TION. 

f  28  (Ala.App.)  A  section  of  roadbed,  track, 
and  right  of  way  of  a  railroad  company  held 
not  subject  to  levy  and  sale  on  execution 
against  it.— Northern  Alabama  Bj.  Co.  t.  Low- 
ery.  57  So.  260. 

in.  IMUAWCE,  rOBM.  ANP  BBQUI- 
aTTBB  OFWBIT. 

175  (AlaApp.)  The  drcnlt  court  clerk,  on 
receiring  a  certificate  of  affirmance  from  the 
clerk  of   the   Supreme  Court,   Is  bound  to 

Sromptly  issue  execution  on  the  judgment — 
orthem  Alabama  Ry.  Co.  v.  Lowery,  57  So. 
260. 

IV.  LIEN,  LEVY  OB  EXTENT.  AND 
CUSTODY  OF  PBOPEBTT. 

S  125  (Ala.App.)  The  sheriff  is  bound  to  ex- 
<>cute  an  execution  with  diligence,  under  Code 
1007.  i  4098.— Northern  Alabama  By.  Co.  v. 
Lowery,  57  So.  260. 

}  142  (Ala.App.)  It  is  the  duty  of  an  officer 
to  levy  upon  property  sufficient  to  aatisfy  the 
execution,  allowing  for  probable  depreciation. 
— Levens  r.  State,  57  So.  497. 


V.  STAT,  QUASHING.  VACATING.  AND 
BELIEF  AGAINST  EXECUTION. 

1 171  (Fla.)  Injunction  will  not  be  granted 
to  restrain  illegal  levr  of  execution  on  per- 
sonalty where  no  equltahle  gnnmd  for  relief 
appearB.^-<3arcla  r.  Pardo,  67  So.  974. 

VI.  CLAIMS  BY  THIRD  PEB80NS. 

S  188  (La.)  Opposition  of  a  third  person, 
claiming  ownersmp  and  posse  salon  of  proper- 
ty seised  under  execution,  Is  a  petitonr  ac- 
Hon.— Mouton  t.  Southern  Sawmill  Co.,  67  So. 
934. 

VIL  SALE. 

(A)  Muner.  Condnct,  VftHdttT.  and  Oa»- 
flrmliiK  or  VaomtlnV' 

g  256  (Ala:)  Bill  for  equitable  relief  against 
execution  sale  held  to  show  no  Inadequacy  of 
price.— Harton  v.  Enslen,  57  So.  723. 

Construing  most  strongly  against  complain- 
ant his  bill  for  equitable  relief  against  execu- 
tion sale.  heU,  it  snowed  no  acquisition  of  titU 
by  complainant  from  S.  before  S.  gave  m  war- 
ranty deed  to  another.— Id. 

A  bill  for  equitable  relief  against  execution 
sale  held  to  show  complainant  acquired  no  title 
to  the  land  by  a  quitclaim.— Id. 

$  256  (Ala.)  Statemmt  as  to  proper  remedy 
for  relief  against  sale  on  execution  for  inade- 
|uate^rice.— Empire  Realty  Co.  t.  Barton,  67 

(B)  Tltl*  s«d  BiffktB  of  P«vehMer. 

1 272  (Fla.)  Becorded  mortgage,  covering  a 
lot  in  a  known  subdivision  by  its  proper  name, 
but  referring  to  wrong  plat  book,  Atld  notice  to 
purchaser.— Merrell  t.  Kidgely.  57  So.  352. 

S272  (Fla.)  Purchaser  at  execution  sale  is 
not  a  purchaser  without  notice  of  a  prior  re- 
corded conveyance^^acobs  v.  Bcbeurer,  67  So. 
356. 

§  288  (Fla.)  Rights  of  purchaser  of  corpo- 
rate stock  at  execution  sale,  under  Gen.  St. 
1906.  i  2656,  determined^enninga  r.  Saun- 
ders Co..  57  So.  353. 

(D)  Converaaee  to  Parokaser. 

§311  (Ia.)  Where  there  is  a  variance  be- 
tween the  recitals  of  a  sherilTB  return  and  a 
deed,  the  latter  will  prevail.— Hughes  v.  Edson, 
57  So.  154. 

Zn.  WRONGFUL  EXECUTION. 

1459  (Ala.App.)  An  officer  making  an  ex- 
cessive levy  is  liable  to  the  defendant  for  the 
damages  suffered.— Levens  v.  State,  57  So.  497. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  8  863 ;  Courts,  H  484- 
487;  Descent  and  Distribution;  Homestead, 
S  150;  Wnis. 

n.  APPOINTMENT.  QUALIFICATION. 
AND  TENUBE. 

§  14  (Ala.)  Testamentary  executors  can  only 
be  named  by  a  will  executed  in  the  manner 
prescribed  by  Code  1907,  S  6172;  they  not  be- 
ing entitled  to  letters  under  section  2507  until 
the  will  is  admitted  to  probate.— Blacksher  Co. 
V.  Northrup,  57  So.  743. 

S29  (La.)  Where  one  has  qualified  as  ad- 
ministrator of  a  succession  ana  has  performed 
acts  of  administration,  he  cannot  deny  that 
he  was  administrator.- Kerlec  v.  New  Orleans 
Land  Co.,  57  So.  647. 

m.  ASSETS.  APPBAISAL.  AND  IN- 
VSMTOBT. 

§55  (Ala.)  Jewelry,  which  a  wife  permitted 
her  husband  to  wear  during  his  life,  does  not 
bfcome  part  of  his  estate.— Chamboredon  t. 
Fayet.  57  So.  845. 
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IV.  OOIXECnON  AMD  MAXAOXKENT 
OF  ESTATE. 

(B)  Real  Property  mmM  iBterests  Tkereln. 

{  137  (La.)  In  Looisiana  an  executrix  can- 
not Bell  at  private  sale  the  propei^  ei  the 
succession  she  repreaenti.— Benoer  t.  Bailey.  67 

So.  998. 

AIXOWANGES  TO  8UKV1V1JIG 
WIFE.  HPSBAWP,  OB 
OHTTiPRBN. 

S  177  (Ala.)  Under  Code  1907,  |  4199,  minor 
child  held  not  entitled  to  claim  as  exempt  an 
iron  safe  and  an  electric  battety^-Chambore- 
don  V.  Fayet,  S7  So.  645. 

Under  Code  1907,  |  4199,  a  minor  ciUld  i« 
entitled  to  a  watch  and  chain  belonclnf  to  the 
decedent.— Id. 

§  181  (Ala.)  The  aemption  provided  for  by 
Code  1907,  i  420(K  can  only  be  taken  out  of 
personal  property.— Chamboredon  t.  Fayet,  67 
So.  845. 

1 1 89  (Ala.)  The  tights  of  a  minor  to  the  ex- 
emption given  by  Code  1907,  I  4200,  held  not 
lost  by  an  agreement  to  abandon  a  contest  of 
the  will.— Chamboredon  v.  Ftiyet,  67  So.  845. 


VL  AXXOWAirOB  AMO  PATMBHT  OF 
OXiAZm. 

(O)  IMa»Mte«  Claim. 

i  256  (Miss.)  State  of  the  record  on  appeal 
from  a  decree  disallowing  claims  against  a 
decedents  estate  Md  to  require  afflrroance.— 
Home  V.  IfcA^^in,  67  So.  420. 

▼m.  SAU»  AND  OOBTBTAnOBS  Ulf- 
DER  OBDEB  OF  OOVBT. 

(C)  Sale. 

J 380  (La.)  Suit  to  set  aside  a  fluccession 
e  on  the  ground  that  order  was  obtained  by 
fraud  must  be  brought  within  one  year  from 
discovery  of  fraud.— Kerlec  v.  New  Orleans 
Land  Co.,  57  So.  647. 

fi  388  (La.)  Purchaser  at  succession  sale 
need  not  look  beyond  validity  of  order  author- 
izing it.— Kerlec  v.  New  Orleans  Land  Co.,  57 
So.  647. 

XL  ACCOUHTIXO  AED  SETTLEBSEET. 
(B)  PrfMeadlaas  far  Aaaoantlw. 

11473,474  (Ala.)  A  creditor  of  a  testator 
heU  entitled  to  sue  in  equity  for  bis  debt.— 
Whaley  v.  D.  Rothschild  &  Co.,  57  So.  707. 

A  demand  by  a  creditor,  filing  a  bill  in  equity 
against  an  executrix  for  the  payment  of  his 
cmlm  against  testator  for  a  discovery,  held  but 
an  inddent  to  the  relief  demanded. — Id. 

EXEMPLARY  DAMAGES.  . 

See  Damages.  SS  91,  208. 

EXEMPTIONS. 

See  Execntors  and  Administrators,  n  177-189; 
Homestead. 

I.  NATUBE  AHD  BXTEHT. 
<C^  PropertT  and  RiKhtv  Bxeupt. 

143  (La.)  Under  Const,  art.  244,  exempting 
the  necessary  quantity  of  corn  for  the  current 
year  from  seizure,  an  allowance  of  300  bar- 
rels of  corn  was  sufficient.— Tolbert  v.  Free- 
man, 67  So.  580. 

Under  Const,  art  244,  creditor  held  not  en- 
titled to  seize  mules,  nor  to  charge  plaintiff 
with  price  of  male  which  was  not  seised.- Id. 

IV.  PROTEOTIOK   AND  ENFORCE. 
BffENT  OF  RIGHTS. 

I  (23  (Ala.App.)  Plaintiff  in  execution,  by 
proceeding  to  trial  after  defendant  had  pre- 


sented a  claim  of  exemptions  to  the  sheriff. 
held  to  liave  waived  his  right  to  claini  a  de- 
fault judgment,  upon  a  contest  the  claim, 
because  of  defendant's  failure  to  file  an  in> 
vMitory  oC  his  persmialtT,  pursuant  to  Code 
1907,  ii  4174,  4l'ra^PUebBr  t.  OhalBii.  ST  So. 
1014. 

EXPERT  TESTIMONY. 

See  Criminal  lav,  K  44S-480;  Brldeiiee.  B 

471-571. 

EX  POST  FACTO  LAWS. 

See  Statutes,  Si  268-267. 

EXTRADITION. 

See  Habeas  Oorpo^  |  7S. 

FACTORIES. 

See  Nuisance,  1  7. 

FACTORS. 

See  Brokers. 

131  (La.)  Factor's  contract  construed,  and 
obligation  thereunder  determined. — ^National 
Packing  Co.  v.  Davis  A  Scharff  Orocetr  Co.. 
67  So.  280. 

FALSE  IMPRISONMENT. 

I.  -Oinii  UABZLITT. 

(A>  AMtm  C;oniitttiiilaK  Palfl«  ImprlaaBBCat 
aaa  UabUltr  Tkerefor. 

{ 7  (Ala.)  A  Justice  of  the  peaca  isaniiig  a 
warrant  for  the  arrest  (tf  accused  on  an  aiS- 
davit  wholly  insufficient  to  charge  a  erimiaal 
offense,  though  intending  to  charge  a  threat- 
ened criminal  trespass  on  afflantfs  land,  la  not 
liable  for  false  imprisonment^Broom  t.  Dong- 
lass,  67  So.  800. 

OB)  Aetloas. 

1 22  (Ala.)  The  burden  of  proof  ia  on  one 
sumg  a  justice  of  the  peace  for  damages  for 
false  imprisonment  to  prove  want  of  good 
faith.— Broom  v.  Douglass,  57  So.  86a 

FALSE  PRETENSES. 

I  18  (La.)  One  receiving  pay  for  services 
rendered  a  city  by  another  acnng  on  his  behalf, 
htld  not  to  violate  Acts  1888,  No.  165.^tate 
V.  Farrell,  57  So.  898. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Courts,  {  97. 

FEES. 

See  Notaries:  Sheriffs  and  Constables 

FELLOW  SERVANTS. 

See  Blaster  and  Servant,  f  185. 

FENCES. 

See  Evidence,  |  474. 

FERRIES. 

See  Commerce,  |  68;  Contracts,  |  Sit 

X.  ESTABUSBMENT  AND  MAIHTE. 
NANOB. 

{  to  <Ala.)  The  right  to  keep  a  public  ferry 
for  toll  held  not  appurtenant  to  the  land  of  the 
riparian  owner,  Iwing  a  public  franchise.— Gra- 
ham V.  Caperton,  07  So.  741. 
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FERTILIZERS. 

See  .^ricDltnre,  |  7. 

FIDEI  COMMISSUM. 

See  Perpetnitle*. 

FILING. 

See  Exception*,  BiU  of,  1  36. 

FINDINGS. 

See  Beferenee,  i  99l 

FINES. 

S  15  (Ala.App.)  Where  accused  was  convict- 
ed of  aaaault  and  battery,  he  was  oalr  subject 
to  sentence  to  hard  labor  for  the  county,  under 
Code  1907,  {  6306,  and  could  not  prcfpetl^  be 
sentenced  to  labor  tot  a  dty^one*  t.  State, 
57  So.  1031. 

FIRE  INSURANCE 

See  InsnTsnee.  H  594,  624-«6(S. 

FIRES. 

See  Garrlerm  1  118;   Damanii,  H  ^174; 
Meslicenee,  I  21;  Bailroada*  H  456,  479. 

FLOWAGE. 

See  Waters  and  Water  Conrsea,  |  119. 

FOOD. 

SeeUcensea;  Sale*,  |  274. 

FORCIBLE  DEFILEMENT. 

See  Bape. 

FORECLOSURE. 

See  Chattel  Mortgagea,  H  261.  262;  Mort- 
gages, SS  34a-{>8l 

FOREIGN  CORPORATIONS. 

See  Gorporatioua,  ff  642.  661. 

FOREMAN. 

See  Bfaster  and  Servant,  |  96. 

FORFEITURES. 

See  Insurance,  U  146.  75!|;  Wills,  {  7ia 

FORGERY. 

See  New  Trial.  |  86. 

FORMER  ADJUDICATION. 

See  jDdgment,  |§  606-71S,  948. 

FORMER  JEOPARDY. 

See  Oritnfnal  Law,  K  178, 193%,  292;. 


FORNICATION. 

See  Lewdn«sa. 

FRATERNAL  INSURANCE. 

See  Insurance,  18  715-819. 

FRATERNITIES. 

See  Embexslement,  f  48. 


FRAUD. 

See  Bills  and  Notes,  H  140,  373;  Charities,  { 
33;  Corporations,  8  117;  False  Pretenses: 
t^raudulent  Conveyances;  Gifts;  Insurance,  { 
656:  Pleading.  |  8;  Sales.  If  88.  118-130, 
260;  WQls,  »  153,  282. 

I.  DEOEPnon  OOmTlTUTZHO 
fBAUP,  AMD  LIABUJTY 
TH£B£FOR. 

i  13  (Ala.)  TTnder  Code  1907.  |  4298,  fccld. 
that  the  good  faith  of  a  party  maUng  a  mis- 
representatioa  was  immatuiaL— Hafer  t.  Cole, 
fir  So.  767. 

1 13  (Fla.)  Representations  that  are  mere 
gneasworfc  are  not  proper  bases  for  fraud.— 
Florida  Cigar  A  Tobacco  Co.  t.  Baker  & 
Holmes  Co.,  57  So.  174. 

{22  (Ala.)  Where  statements  of  fact  are 
made  concerning  matters  which  may  be  as- 
sumed to  be  within  the  knowledge  of  the  party 
making  them,  the  party  to  whom  they^are 
made  has  the  right  to  rely  upon  them.— Wflks 

V.  WUks,  67  So.  776. 

n.  AOTXoirs. 

(B)  Parties  mmA  Plemdln*. 

S43  (Ala.)  Facts  pleaded  to  constitute  frand 
in  title  must  actual^  jihow  it.— Southent  Cot- 
ton Oil  Co.  t.  Harris,  57  So.  854. 

(C)  Bvldenee. 

S90  (La.)  Fraud  is  never  presumed.— 
flton  T.  Hamilton,  57  So.  985. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES  TO  ANSWER  FOB 
DEBT.  DEFAITLT  OB  MISCAB- 
RIAOE  OF  ANOTHER. 

I  17  (La.)  Parol  evidence  to  prove  an  agent's 
authority  to  indorse  a  note  for  his  principal 
held  not  objectionable,  under  Civ.  Code,  art 
2278,  prohibiting  patol  proof  of  promise  to 
pay  debt  of  another. — First  Nat.  Bank  v.  John- 
son, 57  So.  930. 

(26  (Ala.App.)  A  person  held  chargeable  on 
an  oral  agreement  to  pay  for  goods  sold  to  a 
third  person.— Cameron  t.  Haas  Bros.  Packing 
Co.,  57  So.  3Sa 

VI.  BEAX.  PBOPEBTT  AND  ESTATES 

AND  INTEBESTS  THEREIN. 

i  56  (Ala.)  Written  authority  is  unnecessary 
to  enable  an  agent  to  bid  in  land  for  bis  prin- 
cipal at  mortgage  foreclosure  sale,  even  though 
the  principal  be  a  corporation.— Mills  v.  Hud- 
mon  &  Co.,  57  So.  739. 

§  63  (Ala.)  A  parol  agreement  by  the  pur- 
chaser of  laud  for  taxes  to  release  the  lien  on 
payment  of  a  specified  sum  is  within  the  stat- 
ute of  frauds.— Osborne  v.  WaddelL  67  So. 
698. 

VII.  MAUBM  OF  GOODS. 

(O)  QMiis  Baneat  or  Pmrt  Farnent. 

8  95  (Miss.)  Within  the  statute  of  frauds  as 
to  personalty  (Code  1906,  <  4779),  there  is  a 
payment  of  the  "purchase  money"  where  the 
consideration  is  to  be  a  credit  on  indebtedness 
and  credit  is  actually  entered.-^obnson  v. 
Tabor,  57  So.  365. 

X.  PLEADING.  EVIDENCE,  TBIAIi, 
AND  REVIEW. 

1 15B  (AlaApp.)  In  an  action  on  a  promise 
to  pay  for  goods  sold,  but  delivered  to  a  third 
person,  evidence  as  to  whom  credit  was  given 
held  not  conclusive.— Cameron  v.  Haas  Bros. 
Packing  Co.,  57  So.  388. 
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FRAUDULENT  CONVEYANCES. 

See  Evidence,  |  314. 

L  TBAnFEBS  AXD  TRAmAOTIOHS 
INVAUD. 

(B)  Natave  and  Form  of  TruKfcr. 

124  (Ala.)  Under  Code  1907,  I  4293,  mere 
attempt  to  convey  stock  of  xoodB,  and  their 
removal  and  interminxling  with  goods  of  pur- 
chaser, is  not  fraudulent.— Soathezn  Cotton  Oil 
Co.  T.  Harris.  57  So.  854. 

{38  (Ala.)  A  creditor  may  reach  funds 
fraudulently  attempted  to  be  placed  beyond  the 
reach  of  creditors  and  Invested  in  land  before 
it  becomes  a  bona  fide  homestead. — Elam  v.  A. 
P.  Brewer  Lumber  Co..  57  Ho.  483. 

<II!)  OoMldentlam> 

1 96  (Ala.)  Conveyance  of  real  property  by 
a  debtor  to  bis  mother,  to  whom  be  was  bona 
fide  indebted,  held  not  fraudulent  as  acainst 
hii  other  creditori.— Wertbeimer  t.  Sig.  &  SoL 
Freiberg,  C7  So.  70& 

(F)  Confldeatlal  Relatloaa  of  Parties. 

I  104  (Ala.)  A  deed  to  a  wife  of  land  pur- 
chased and  paid  for  by  her  husband  Md  frand- 
nlent  as  to  creditors  of  the  husband.— Elam  t. 
A.  P.  Brewer  Lumber  po.,  67  So.  483. 

i  104  (Miaa.)  Gifts  of  necessary  wearing  ap- 
parel and  {personal  omamenta  by  a  husband  to 
hia  wife  are  not  within  Code  1900.  |  2622,  pro- 
viding that  a  transfer  of  "goods  and  enattels" 
between  husband  and  wife  is  invalid  as  against 
third  persons,  unless  in  writing  and  acknowl- 
edged  and  filed  for  record  as  a  mortgage. — 
Eennington  t,  Hemingway,  67  So.  809. 

<J)  Kaowleds*  aad  Iat*at  of  Qrantoe. 

S  159  (Ala.)  Insolvency  of  a  seller  of  person- 
alty and  knowledge  of  tiie  buyer  A«M  not  suf- 
ficient to  invalidate  the  sale.— Sontfaem  Cotton 
OU  Co.  T.  Harrii.  57  So.  854. 

XXL  BEBIEDIE8  OF  pOBEDITOBS  AMD 
PmtCHASEBS. 

(O)  B!vld«noe. 

J27f  (Fla.)  Under  Acta  1907,  e.  6679,  pre- 
sumption as  to  fraudulent  character  of  sale  of 
goods  in  bulk  held  subject  to  rebuttal.— Gold- 
stein V.  Maloney,  67  So.  342. 

1 290  (Ala.)  In  a  suit  by  a  creditor  of  a 
husband  to  set  aside  as  fraudulent  a  deed  to 
the  wife,  evidence  Md  to  show  that  the  wife 
was  contemplating  purchasing  the  land  at  the 
time  It  was  purchased. — Elam  t.  A.  P.  Brewer 
Lomber  Co.,  57  So.  483. 

FUTURES. 

Bee  Gaming. 

GAMING. 

See  Statntei,  |  267. 

I.  OAMBUHO  0OKTBACT8  AHD 
TRAKSACTIOMS. 

(A)  Ifatarc  and  Valldttr. 

1 3  (Mtss.)  Laws  1908,  c.  118,  prohibiting 
dealings  in  futures.  heUt  not  to  impliedly  rspeal 
Code  1906.  H  1201,  1302,  ^.-Aseher  St 
Baxter  t.  Edward  Moyse  &  Co.,  67  So.  299. 

I II  (Ala.)  Ad  agreement  by  defendant  with 
plaintiff's  assignor  to  procure  contracts  for 
the  purchase  of  cotton  on  margins,  without 
actual  delivery,  held  void,  barring  recovery  of 
commissions  or  money  advanced  by  assignor, 
irrespective  of  whether  the  contracts  procured 
were  for  actual  delivery  or  not. — Birmingham 
Trust  &  Savings  Co.  v.  Currey,  57  So.  962. 

S  12  (Miss.)  A  proviso  of  Laws  1008.  c.  118, 
i  2,  held  merely  inserted  on  the  erroneous 


Idea  that  it  was  necSasary  to  render  tlie  act 
constltutionaL — Ascher  &  Baxter  t.  Edward 
Moyse  &  Co.,  67  So.  290. 

i  14  (Miss.)  It  is  the  public  policy  of  the 
state,  aa  evidenced  by  statates,  to  condemn 
contracts  known  as  dealinn  in  fntarea."— 
Ascher  &  Baxter  t.  Edward  Moyse  &  Co.,  57 
So.  209. 

8  19  (Ala.)  Plaintiff's  assignor  of  the  note 
sued  on,  given  for  advances  for  pnrchasea  of 
cotton  on  margins  and  for  commissionB  for 
making  such  purchases,  by  accepting  the  note, 
though  without  knowledge  that  it  in<duded  the 
unlawful  commisaiona,  adopted  the  illegal  trans- 
action as  part  of  the  consideration,  preTenting 
recovery  on  the  note.— EHrmingham  Trust  4f 
Savings  Co.  T.  Currey,  67  So.  962. 

(B)  Rivlita  and  Remedies  of  Partlea. 

I  48  (Ala.)  Pleas  in  an  action  on  a  note  al- 
leged to  have  been  pven  by  defendant  to  plain- 
tltrs  assignor  for  margins  advanced  and  com- 
missions for  pnrchasing  cotton  on  margins 
without  actual  delivery  A«M  to  allege  that  such 
parties  mutoally  intended  that  the  tranaactioD 
was  to  be  adjusted  by  the  payment  of  differ- 
ences only.— Birmingham  Trust  &  Savings  Co. 
V.  Currey,  67  So.  062. 

m.  CBimAI.  BE8PON8IBIUTT. 

<A)  OflciiBeB. 

S  60  (MiBB.)  Laws  1908,  c  118,  f  1.  held  to 
deal  exclusively  with  bucket  shops  maintained 
in  the  state.— Ascher  &  Baxter  v.  Edward 
Moyse  &  Co.,  57  So.  299. 

I  74  (La.)  Where  players  In  a  gambling  g»Bt- 
bet  and  settle  with  each  other,  it  is  not  a 
banking  game,  bot  where  one  stands  ready,  by 
himself  or  another,  to  take  all  bets,  receiving 
what  Is  lost  and  paying  what  is  won,  it  is  a 
banking  game.— State  v.  Rabb,  67  So.  1008. 

(B)  ProaecntloB  and  PanlakaieBt. 

f  101  (La.)  Whether  the  conditions  exist 
which  constitute  a  banking  game  is  a  question 
of  fftct^tate  T.  Babb,  67  So.  1008. 

GARNISHMENT. 

See  Contribution;  Justices  of  tiie  Peace,  |  174. 

V.  I.IEN  OF  OABiaSHMEirr  AMD 
UABIZJTY  OF  OABNI8HEE. 

{  116  (Ala.App.)  Garnishnient  on  a  judgment 
operated  to  Intercept  debts  owing  by  the  gar- 
nishee to  defendant  while  the  proceediuft  was 
pending. — Montgomery  C^ndy  Co.  v.  Weztfaeim- 
er-Swarts  Shoe  Co.,  57  So.  54. 

Garnishment  of  salary  could  not  be  avoided 
by  the  garnishee  Intrusting  claims  to  defendant 
for  collection  and  permitung  him  to  retain  tb* 
amount  of  his  salary  oat  of  the  proceeds.— Id. 

VX.  FBOOEEDniOS  tO  SUPPOBT  OB. 
ENFOBOE. 

i  146  (Ala.App.)  A  gamiahee's  denial  of  in- 
debtedness held  subject  to  be  overcome  by  di.«- 
closures  made  on  his  oral  examination,  under 
Code  1907,  |  4316.— Montgomery  CmDOj  Co.  v. 
Wertheimer-Swarts  Shoe  Co.,  57  So.  54. 

GIFTS. 

See  Descent  and  IMstribation,  |  68;  Tniiidn- 
lent  Conveyances,  {  104. 

I.  nCTEB  TITOS. 

1 47  (Ala.)  A  party  claiming  an  Interest  in 
land  under  a  parol  nft  has  the  burden  of  es- 
tablishing the  gift.— Norsworthy  v.  WiUoiwhby, 
57  So.  717. 

$  47  (Miss.)  The  burden  of  proof  waa  upon 
one  seeking  to  invalidate  a  gift  on  account  of 
undue  inflaence.— Baldridge  v.  Stribling,  57  So> 
658. 
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S  49  (MiBS.)  The  mere  snspidon  of  nadue  in- 
fluence in  making  a  gift  inter  vivos,  however 
strong,  is  insafficient  to  Bet  aside  the  gift — 
Baldrldge  v.  Stribling,  57  So.  658. 

GOVERNOR. 

See  Constitntional  Law,  |  68;  Pardon;  Stat- 
□tes,  if  29.  30. 

GRAND  JURY. 

See  Criminal  Law,  U  207,  240:  Indtctment  and 

Information,  H  38,  137. 

8  1 1  (Miss. )  Rights  of  court  and  of  fore- 
man as  to  excusing  members  of  the  grand  jury 
after  its  due  organixation  stated.— ^cCoy  v. 
State,  57  So.  622. 

In  view  of  the  common  law  and  Code  1906, 
I  2704,  relating  to  the  number  and  organiza- 
tion of  the  grand  jury,  held,  that  an  indictment 
upon  the  affirmative  votes  of  12  or  more  mem- 
bers of  a  grand  jury  wae  returned  by  a  legal 
grand  jury.— Id. 

i  12  (AIa.App.)  An  order  of  the  court  in 
summoning  a  grand  jury  Aeltf  in  substantial 
conformib  with  Code  1886,  |  602S.— Kirkwood 
T.  Sute,  67  So.  604. 

1 30  (Fla.)  A  grand  jury  that  has  been  dis- 
charged may  be  recalled  during  the  same  term 
of  the  court,  and  indictments  then  properly  re- 
turned are  valid.—Cannon  v.  State,  67  So.  240. 

Reassembling  of  grand  jury  after  adjourn- 
ment to  a  fixed  date  held  a  continuance  of  the 
original  term,  so  that  an  indictment  than  re- 
turned will  be  valid. — Id. 

GUARANTY. 

See  Alteration  of  Instruments,  |  7;  Bvldenee, 
I  213;  Principal  and  Surety. 

I.  REQinSITES  Aim  VALIDZTT. 

S7  (Ala.)  Where  a  gnaranty  was  fully  exe- 
cuted and  recited  a  consideration  as  paid,  no 
further  acceptance  was  necessary.— Snows  v. 
Steiner,  Lobman  &  Frank,  57  So.  700. 

g  10  (Ala.)  Order  in  which  parties  signed 
guaranty  hel4  immateriaL— Shows  v.  St^er, 
Lobman  &  Frank,  57  So.  700. 

8  14  (Ala.)  Where  a  guaranty  redted  that  a 
nominal  consideration  bad  been  paid,  it  was 
immaterial  that  It  had  not  been  actuallypaid. 
—Shows  V.  Steiner,  Loluaan  &  Frank,  St  So. 
700. 

Xn.  DXKJKAHOE  OX*  OUABAMTOB. 

SS  64, 65  (Ala.)  Under  guaranty  permitting  a 
compromise,  hela,  that  a  compromise  does  not 
extinguish  the  guarantor's  liability.— ^ows  v. 
Steiner,  Lobman  &  Frank,  67  So.  700. 

IV.  REMEDIES  OF  ORESITOBS. 

I  86  (Ala.)  In  view  of  the  terms  of  the  guar- 
anty, it  was  insafficient  for  the  guarantor  to 
merely  plead  a  compromise  releasing  the  prin- 
cipal debtors.— Shows  v.  Steiner,  Lobman  & 
Frank,  57  So.  700. 

8  92  (Ala.)  Under  the  pleading  and  evidence, 
helA,  jury  <]uestion  whether  credit  to  the 
amount  named  in  the  guaranty  was  extended. — 
Shows  V.  Steiner,  Lobman  &  Frank,  57  So.  700. 

GUARDIAN  AND  WARD. 

n.  APFOnVTBCENT,  QUAUFICATION, 
AKD  TENITRE  OF  OUAKDIAK. 

f  1 1  (Ala.)  Testamentary  guardians  can  only 
be  named  by  a  will  executed  in  the  manner 

Srescribed  by  Code  1907,  S  6172,  they  not  be- 
ig  entitled  to  letters  under  section  2507  until 


the  will  is  admitted  to  probate.— Blacksher  Oo. 
V.  Northrup,  67  So.  743. 

m.  CUSTODY  AMD  CARE  OF  WARD'S 
PEBSOK  AXTD  ESTATE. 

134  (Miss.)  The  guardian  of -the  beneficiary 
of  a  spendthrift  trust  takes  the  proceeds  ot 
the  trust  property  burdened  with  the  trust— 
Cady  V.  linct^n,  57  So.  213. 

§41  (La.)  The  sale  by  a  tutrix  of  a  minor's 
share  in  a  succession,  when  not  authorized  by 
the  court,  on  the  ad^ce  of  a  family  meeting, 
is  an  absolute  nullity.- Succession  of  Drysdale, 
57  So.  789. 

§42  (La.)  Under  Civ.  Code,  art  341,  the 
tutor  of  a  minor  had  no  power  to  convey  an 
Interest  in  land  belonging  to  the  minor  to  at- 
torneys employed  to  redeem  the  same  from 
mortgage  foreclosure.- Keel  v.  Sutherlin,  57 
So.  794. 

Civ.  Code,  art.  341,  prohibiting  sale  of  mi- 
nor's property  except  at  aaction,  held  not  im- 
pliedly repealed  by  Act  No.  124  of  1906,  so 
as  to  permit  a  conveyance  of  an  interest  in  a 
minor's  land  to  his  attorneys  In  consideration 
of  services  in  redeeming  the  same.— Id. 

574  (La.)  The  general  mortgage  of  a  minor 
for  an  unliquidated  amount  will  not  prevent 
the  seizure  of  the  property  at  the  instance  of 
a  judgment  creditor  of  the  owner. — Boberson 
V.  Goldsmith,  57  So.  90& 

AonoiTS. 

%  133  (La.)  Where  the  cost  of  maintenance 
of  a  minor  borne  by  the  tutrix  exceeded  any  in- 
terest  on  money  due  the  minor  under  a  judg- 
ment against  the  tutrix  by  confession,  the 
claim  for  interest  will  not  be  allowed  at  the 
expense  of  a  creditor.— Boberson  v.  Goldsmith, 
57  So.  908. 

f  134  (La.)  Undertutor  held  to  have  no  au- 
thority to  cause  execution  on  judgment  for 
ward  against  tutor,  while  the  latter  remains 
in  office.— Roberson  v.  Goldsmith,  57  So.  908. 


VI.  AGConrmro  ahd  settiiEment. 

I  145  (La.)  Where  in  an  inventory  of  a  hus- 
band's succession  and  adjudication,  the  com- 
munity property  is  undervalued,  the  proper 
value  wiU  be  attributed  to  it  on  settlement  be- 
tween the  widow  as  tutrix  and  the  issue  of  the 
marriage.— Dillon  v.  Freville,  67  So.  S16. 

Tin.  UABIUTISS  OV  OVABDXAIT- 
SHZP  BOEDS. 

I  175  (Miss.)  An  order  releasing  sureties  on 
a  guardian's  bond  from  further  liability  there- 
on, and  ordering  that  a  new  bond  be  recorded, 
gives-  the  new  bond  no  retrospective  effect,  in 
the  absence  of  such  intention  indicated  in  the 
bond  itself.- iStna  Indemnity  Co.  v.  State,  57 
So.  980. 

Where  a  guardian's  conversion  of  bonds  was 
made  while  acting  under  his  first  bond,  the  first 
bondsmen  are  liable  for  the  conversitm,  and 
the  actual  conversion  is  not  a  liability  against 
the  sureties  on  the  bond  subsequently  given. — 
Id. 

Where  a  guardian  while  acting  under  his 
first  bood,  converted  money,  and  after  the  dis- 
charge of  the  first  bond,  and  the  giving  of  the 
new  bond,  neglected  to  pay  the  amount  c<hi- 
verted,  though  solvent,  the  sureties  on  the 
second  bond,  were  liable. — Id. 

HABEAS  CORPUS. 

See  Indictment  and  Information,  |  111, 

I.  KATVBE  AND  OBOmTDS  OF 

BEMEDT. 

i2\  (AIa.App.)  Habeas  corpus  held  not  to 
lie  for  discharge  of  petitioner  before  his  pre- 
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liminary  trial  before  the  committing  magi- 
Btrate.—Ex  parte  SlmpaoD,  57  So.  518. 

After  prelimtnary  trial  and  before  indict- 
ment, the  legality  of  accused's  commitment 
may  be  inquired  into  upon  habeas  corpus. — Id. 

XX.  JVBXSDICTIOH,  PBOOBBDXHOS, 
AMD  BEIJEF. 

1 75  (Ala-App.)  A  return  to  a  writ  of  ha- 
beas corpus  bi  extraction  proceedings  held 
«afficienL— Brewer  v.  State,  67  So.  380. 

8  62  (Ala.App.)  At  common  law.  one  who  re- 
fuses to  obey  a  writ  of  habeas  corpoa  was  lia- 
ble in  damages  to  the  one  aggrieved,  and  alao 
Kuilty  of  contenwt  of  the  court  iMoinf  the  writ 
-W^ht  T.  State,  S7  Bo.  1028. 

HARMLESS  ERROR. 

«ee  Appeal  and  Error.  H  1026-1078;  Criminal 
Law;!!  U68"117a 

HEALTH. 

■See  licenses,  |  20. 

HEARSAY  EVIDENCE. 

«ee  Criminal  Law,  f|  417-420;  Brldaioe,  H 
814-824. 

HIGHWAYS. 

;See  Injunction,  I  257;  limitation  of  Aeticou, 
I  82;  Bailroadfl,  1 102;  Statatem  1 118. 

X,  MTABXJ«HKBHT.  AITEBATXPH, 

Axx»  DisooirrarvAHOB. 

(A)  BetAbUahment  by  Prcaorlptloa.  User, 
or  ReeoKBltflon. 

i  1  (Ala.)  A  public  highway  must  have  been 
established  either  by  regular  proceeding  or 
general  use  by  the  public  for  20  years  or  ded- 
icated b;  owner  of  the  soil.— BeDview  Ceme- 
tery Co.  V.  HcBvera,  S7  So.  876. 

§  16  (Ala.)  Averments  in  a  bill  to  enjoin  the 
closing  of  a  road  held  to  sufficiently  charge 
that  the  road  was  a  public  one.— Bellview 
Cemetery  Co.  v.  McEvera,  57  So.  375. 


IV.  TAXE; 
WO 


OM  KXOHWAT8. 


i  151  (Ala.App.]  An  indictment  for  refusal 
to  do  road  work  held  not  defective  for  failure 
to  allege  the  specific  road  that  defendant  fail- 
ed to  work.— Bynum  v.  Stat^  VT  So.  1024. 

BEOmLAXIOX  AKD  VU  FOB 
TSAVEIc 

(B)  Us*  of  Hlorbwar  *n4.  Iiaw  «f  tha 

Ro«a. 

S  169  (Fla.)  Owners  and  operators  of  auto- 
mobiles have  the  same  right  to  use  the  streets 
that  ownera  and  operators  of  other  vehicles 
poBsesa.— Famaworth  t.  Tampa  Electric  Co., 
^7  So.  233. 


See  8nnda7. 


HOLIDAYS. 
HOMESTEAD. 


See  BankroptCT.  t  890;  Fraudulent  Convey- 
ances, I  88;  Husband  and  Wife,  S  246;  Tax- 
ation. 5  631. 

HI.  BIGHTS  OF  gCItVIVIllQ  HU8- 
BAin>«  WIFE,  OHIUBEW, 
OB  HEIBS. 

I  136  (Ala.)  A  testator  cannot  by  will  bar 
the  right  of  his  wife  and  minor  children  to 
claim  homestead,  in  accordance  with  Code  1907, 
S  4197.— Ohamboredon  v.  Payet,  57  go.  845. 

1 141  (Ala.)  A  wife,  though  living  apart  from 
her  husband  jtrlor  to  his  death,  la,  under  Code 


1907.  I  4107,  entitled  to  a  homestead.— Cham- 
boredon  v.  Fayet,  67  So.  845. 

S  142  (Ala.)  Under  Ode  1907.  i  4197.  a  mi- 
nor child,  though  not  a  member  of  the  house- 
hold of  her  father,  held  entitled  to  a  home- 
stead out  of  bis  proper^.— Chamboredon  v. 
Fayet,  57  So.  845. 

Uuder  Code  1907.  1  3816.  a  divorce  bars  the 
wife's  right  to  dower,  and  to  amy  distributive 
right  In  bis  peraonalir.  but  does  not  conclude 
the  homestead  right  of  the  children. — Id. 

S  143  (Ala.)  Under  Code  1907,  |  4197.  imtQ 
there  has  been  a  final  distributiou,  no  laches 
of  a  widow  or  guardian  of  a  minor  child  will 
bar  their  right  to  a  homestead. — Chamboredon 
T.  Fayet,  57  So.  S4S. 

A  Tolnntax7  dlatribatloa  of  the  estate  of  a 
testator  held  not  to  bar  the  right  of  a  minor 
child  to  a  homeatead,  nndar  Code  190T,  i  4197. 
—Id. 

1 180  (Ala.)  Upon  fillor*  of  tha  widow  or 

minor  children  to  make  selection  of  a  home- 
stead, the  probate  court  must  make  the  selec- 
tion; but  there  is  no  such  duty  on  the  execu- 
tor or  administrator.— Ghamboredon  t.  Fayet, 
S7  So.  846. 

V.  PBOTEOnOH  AKD  EHFOBOS- 
KEHT  OF  BIOHT8. 

}  205  (Ala.)  The  right  of  a  widow  and  chil- 
dren to  homestead  is  waived,  unless  claimed.— 
Chamboredon  v.  Fayet,  57  So.  846, 

HOMICIDE. 

See  Bailf  Criminal  Law;  Indictment  asi 
formation,  H  110,  137:  Witnesses.  H 
268,  269,  274.  277,  280.  387. 

I.  THE  HOMICIDE. 

is  (Ala.)  That  the  wound  inflicted  by  ac- 
cused was  not  the  sole  cause  of  deatii  hctd  do 
defense.— Tall^      State,  S7  Ba  445. 

n.  BfUBDEB. 

1 1 1  (Ala.)  That  accnsed  struck  a  fatal  blow 
on  the  impulse  of  the  moment  does  not  nega- 
tive malice  aforethought— TaOej  t.  State,  57 

So.  445. 

§  28  (Ala.App.)  It  Is  no  defeue  to  a  mnrder 
charge  that  accused  was  under  the  influence  of 
whisKy  furnished  by  decedent— Crawford  t. 
State,  67  So.  393. 


d  In- 
2M. 


IV.  A8SAni.T  WITH  lETEHT  TO  KHX. 

{96  (Ala-App.)  Owner  of  flour,  exempt  un- 
der Code  1907,  I  4237.  Md  to  1ibt«  a  risbt  to 
resist  arrest  attempted  because  of  bis  refusal 
to  permit  a  levy  upon  such  property.— Ijevens 

V.  State,  67  So.  497. 

Defendant  in  a  prosecution  for  assault  with 
intent  to  kill  held  not  the  provoker  of  the  diffi- 
culty.—Id. 

Every  person  to  have  Ae  right  to  defend 
his  person  and  pnpertr  against  unlawful  vio- 
lence.—Id. 

V.  BX01TSABI.E  OK  JUSTIFIABUB 
HOMICIDE. 

I  III  (Ala.)  A  dtisen  A«Id  not  entitled  to 
resist  an  lulawfol  arrest  with  snch  force  as 
to  endanger  the  life  of  an  officer. — Adimmm  r. 
State,  57  So.  591. 

{112  (Ala.App.)  A  defradant,  who  proroked 
or  brought  on  the  difficulty  wbUdi  reanlted  in 
the  homicide  with  whidi  he  was  charged,  can- 
not set  DP  self-defense.— Sills  t.  State,  S7  So. 
89. 

{118  (Ala.App.)  A  man  when  assailed  in  his 
home  Is  free  from  tbe  obligation  to  retreat  only 
when  he  has  been  free  from  fault  in  btfatging 
on  the  difficulty,  and  Is  acting  under  an  im- 
pending necessi^  to  protect  himiielt  or  his 
borne.— Sandford  t.  State,  67  So.  134. 
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S  122  (Ala.)  Defense  of  another  held  not  to 

justify  a  homicide.— Talley  v.  State.  67  So.  446. 

VL  nrDICTBKEKT  AHS IITFOBBIATION. 

8  [34  <Fla.)  Ad  indictment  charging  murder 
in  the  second  degree  need  not  all^e  that  the 
act  waB  "imminent!;  daueroiu  to  another," 
but  it  it  nifficient  to  deacrlbe  the  act— Sninpter 
V.  State,  67  So.  202. 

S  t42  (Miss.)  A  convictioa  of  marder  held 
not  sDstainable,  in  view  of  a  variance,  on  the 
theory  that  the  trial  court  conld  have  amended 
the  indictment,  puraaaot  to  Code  1906t  f  1608. 
—Clark  T.  State,  57  So.  200. 

th.  etidekob. 

(B)  AOmlBBlblUtr  iM  0«B«rm|. 

1 163  (Ala.ApD.)  In  a  prosecution  for  homi- 
cide, evidence  of  decedent'i  reputation  for  sobri- 
ety held  inadmissihle.— Saodford  t.  State,  67 
So.  134. 

}  (63  (La.)  Bridence  of  Immoral  acta  by  ac- 
cused held  not  admissible  in  a  murder  case,— 
SUte  T.  Laxarone,  67  So.  532. 

S  169  (Ala^  Declarations  of  deceased  several 
hours  before  the  UlUnK  as  to  how  he  received 
certain  other  wonnds  from  which  he  was  then 
suffering  fteM  inadmissible.— Jones  v.  State,  67 
So.  Si. 

SI69  (Ala.)  Evidence  that  deceased  was 
shooting  craps  at  witness'  bouse  SO  minutes 
before  the  shootinj;  heid  inadmis8ible.--Parris 
V.  State,  57  So.  867. 

1 169  (Ala-App.)  Evidence  tiiat  decedent  bad 
an  engagement  to  go  to  town  with  defendant 
on  the  dar  of  the  killing  held  competent  to  ex- 
plain his  purpose  in  going  to  defendant's  home. 
— Sandford  v.  Stats,  57  So.  134. 

i  169  (AJaJLpp.)  Questions  in  a  prosecntion 
for  marder  in  tiie  second  degree  MM  immate- 
rUI.— Barlew  v.  State,  67  So.  601. 

I  174  (Ala.)  In  a  prosecntion  for  homicide, 
evidence,  that  accasea  broke  jail  and  fled  was 
admissible  as  an  inculpatory  circumstance.— 
Jones  V.  State,  67  Bo.  36. 

In  a  prosecution  for  bonddde,  It  was  not  er- 
ror to  permit  evidence  of  the  (Arcumstances  of 
defendant's  recapture  after  his  escape  and  bis 
statement  that  no  one  helped  him  escape.— Id. 

S  174  (Ala.)  In  a  prosecntion  for  homicide, 
A  witness,  who  had  followed  a  wagon  and  mule 
from  the  scene  of  the  murder,  neld  properly 
allowed  to  testify  that  at  the  time  he  was 
following  the  tracks  he  had  not  heard  who  was 
accused  of  the  killing.— Pope  v.  State,  87  So. 
245. 

Evidence  of  the  finding  of  sorghum  seed  and 
peas,  taken  from  decedent's  glnhonse,  in  de- 
fendant's hack  yard  several  weeks  after  the 
murder,  held  admissible. — id. 

S  (74  (Ala.ApD.)  Evidence  of  what  defendant 
laid  to  decedent  B  widow,  and  how  he  acted  to- 
n-ard  her  after  the  shooting,  held  Irrelevant. — 
rSandford  v.  State.  67  So.  134. 

8  174  (Ala.App.)  The  state  &el((  authorized  to 
}rove  that  accused  after  killing  decedent  re- 
listed arrest  by  shooting  one  attempting  to 
trrest  him.- Kirkwood  v.  State,  57  So.  504. 

S  179  (Ala.App.)  In  a  trial  for  assault  with 
ntent  to  munfer,  evidence  offered  as  tending 
o  show  that  accused  was  rendered  insane  by 
nisconduct  of  his  wife,  the  assaulted  person, 
ield^ro^]j  exeladed.— Milford  t.  State,  67 

S  180  (Ala.)  The  condition  of  deceased  as  to 
obemesa  several  hours  before  the  tragedy  was 
rrelevant.— Jones  v.  State,  67  So.  31. 

§  (81  (AIa.App.)  In  a  prosecution  for  as- 
ault  with  intent  to  kill,  e^ence  Add  admissi- 
le  as  bearing  upon  provocatlond— Lerena  v. 
tate,  S7  So.  487. 


S  188  (AIa.App.)  In  a  prosecntion  for  honU- 
dde,  defendant  may  prove  decedent's  diaracter 
as  a  violent  or  turbulent  man,  but  not  his 
general  reputation  as  a  man.— Sandford  r. 
State,  57  So.  134. 

I  (89  (AlaApp.)  Evidence  of  hearsay  par- 
ticulars of  a  former  trouble  between  defendant 
and  deceased  that  caused  the  making  of  cer- 
tain threats  held  inadmissible.— Sandford  v. 
State,  67  So.  134. 

{  100  (Ala.App.)  Threats  of  decedent,  to  be 
admissible,  must  have  direct  reference  to  ac- 
cused, or  must  be  made  under  such  circum- 
stances as  to  be  reasonably  capable  of  being 
construed  as  referrinc  to  him.— Olive  t.  Stata, 
67  So.  66. 

Threats  to  kill  some  one  not  definitely  des- 
ignated, made  shortly  before  the  commission 
of  the  offense  to  which  they  may  be  construed 
to  refer,  held  admissible.— Id. 

The  refusal  to  admit  evidence  of  threats  by 
decedent  against  accused  held  erroneous.— Id. 

{  190  (Ala.App.)  In  a  prosecution  for  mur- 
der in  tne  second  degree,  held,  that  evidence 
tending  to  show  threats  against  defendant 
was  incompeteat.- Barlew  v.  State,  57  So.  601. 

{  190  (Miss.)  The  exclusion  of  certain  evi- 
dence as  to  threats  by  decedent  to  accused  Aeld 
reversible  error.— Burks  v.  State,  57  So.  867. 

1 19(  (AIa.App.)  In  a  prosecution  for  as- 
sault and  battery,  testimony  of  prior  threats, 
etc,  by  the  assanlted  person.  AsU  inadmissible. 
— Stanfield  T.  State.  67  So.  402. 

f  193  (AIa.App.)  In  a  prosecution  for  assanlt 
with  intent  to  kill  an  officer,  evidence  as  to 
whether  the  officer  was  armed  when  he  came 
upon  defendant's  premises  AeU  adnisslble.-- 
Levens  t.  State,  57  So.  497. 

(C)  DylikK  Declarmtloas. 

S  203  {AIa.App,)  On  a  trial  for  manslaughter, 
declarations  of  deceased,  made  after  the  in- 
jury, but  several  days  before  he  first  stated  his 
belief  that  he  was  going  to  die,  were  not  admis- 
sible as  dying  decuntlooi.— Phillips  t.  State, 
67  So.  1()33. 

(218  (Miss.)  The  competency  of  dying  dec- 
larations held  exclusively  for  the  ootirt.^--Qnr- 
ley  T.  State.  67  So.  666. 

Vm.  TRIAIt. 

(A.)  Conduct  la  Gemerd. 
§264  (La.)  The  question  whether  sufficient 

foundation  has  been  laid  to  warrant  evidence 
to  show  dangerous  character  of  deceased  is  in 
discretion  of  trial  judge.— State  T.  Pullen,  67 
So.  806. 

(O)  laatrnetloaa. 

8  267  (Ala.)  In  a  prosecution  for  mnrder,  an 
Instruction  on  the  motive  keld  p'roperly  refused. 
—Jones  v.  State,  57  So.  36. 

1300  (Ala.)  An  instruction  on  self-defense 
held  properly  refused,  because  pretermitting  an 
essential  element. — Savage  v.  State,  67  So.  468. 

1 300  (Ala.)  Beguested  charges  on  self-de- 
fense were  properly  refused,  where  they  were 
not  hypothecated  on  the  sround  that  the  belief 
of  imminent  danger  must  be  "honestly  and  rea- 
sonably" held.— Koberson  v.  SUte,  57  So.  829. 

§300  (Ala.)  In  a  prosecution  for  homicide, 
an  instruction  on  self-defense  held  properly  re- 
fused as  eliminating  whethn  defendant  was 
without  fault  and  wnether  he  believed  he  was 
in  imminent  danger  and  whether  be  could  re- 
treat without  increasing  his  danger.— Parris  v. 
State,  67  So.  857. 

Requests  to  charge  on  self-defense  held  ar- 
gumentative, unintelligible,  and  elliptical^Id. 

A  request  to  charge  on  love  of  life  in  prose- 
cntion for  homidde  held  properly  refused  as 
argumentative.- Id. 

i  300  (Ala.App.)  In  a  prosecntion  for  homi- 
cide, an  instruction  that  defendant  was  not 
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bound  to  retreat  from  bis  own  home  \eld 
objectionable  for  failure  to  hypotbesice  defend- 
ant's freedom  from  fault.— Sandford  t.  State, 
97  So.  134. 

An  instruction  in  a  prosecution  for  bomicide 
held  properly  refused  as  argumentatlTe.— Id. 

An  iDstmctfoo  on  defendant's  rigbt  to  defend 
himself  against  attack  in  his  own  home  held 
objectionable  as  InioiinK  the  question  of  immi- 
nent danger,  and  impending  necessity  to  kill  to 
save  life,  etc.— Id. 

In  a  prosecation  for  bomicide,  an  instruction 
that  a  man  is  not  required  to  retreat  from  bis 
owa  home,  and,  it  assailed  there,  may  take 
life  in  order  to  save  bis  own  life  or  his  body 
from  harm,  held  erroneous  as  failing  to  hypo- 
thesize freedom  from  fault. — Id. 

In  a  prosecution  for  homldde.  an  instmctlon 
on  the  right  of  defendant  to  kill  by  reason  of 
prior  communicated  threats  made  by  decedent 
Aeld  properly  refused  as  ignoring  the  question 
of  freedom  from  fault  and  imminent  danger, 
— M. 

In  a  prosecution  for  bomicide,  a  request  to 
charge  on  self-defense  held  properly  refused  as 
ignoring  the  question  of  defendant's  freedom 
from  fault  in  bringing  on  the  difficulty,  etc. 
-Id. 

A  request  to  charge  in  a  prosecution  for 
homicide  held  properly  refused  tor  failure  to 
bjrgothesiEe  defenoanrs  freedom  from  fault 

S  300  (AIa.App.)  A  requested  instruction  as 
to  self-defense  making  defendant's  belief  as  to 
his  danger  and  his  understanding  of  the  law 
the  test  of  his  right  to  exercise  self-defense 
held  properly  refused.— Matbes  v.  State,  57  So. 
380. 

In  a  prosecution  for  bomicide,  a  request  to 
charge  as  to  self-defense  which  ignores  the 
element  of  retreat,  is  properly  refused. — Id. 

In  a  prosecution  for  homicide,  a  request  to 
charge  which  gaTe  undue  prominence  to  a 
part  of  the  evidence,  limited  the  queadon  of 
defendant's  freedom  from  fault  and  duty  to 
retreat  to  a  restricted  time,  and  is  confusing 
in  its  tendency  and  involved  in  its  statements 
Md  properly  refuted.— Id. 

In  a  prosecution  for  homicide,  a  request  to 
charge  that  authorized  defendant  to  act  on  his 
own  honest  belief  as  to  the  necessity  for  klU- 
ing  deceased  without  regard  to  whether  his 
belief  was  such  as  would  nave  been  entertain- 
ed by  a  reasonably  prudent  man  held  properly 
refused.— Id. 

In  a  prosecution  for  murder,  a  refusal  to 
charge  a  request  as  to  self-defense  which  ig- 
nored the  element  of  retreat  and  was  unin- 
telligible held  no  error.— Id. 

1 300  (Aia.App.)  A  requested  charge  in  a 
criminal  case  Acid  properly  refused,  because 
not  clear.— Lee  v.  State,  67  So.  395. 

A  requested  charge  on  a  trial  for  assault  with 
intent  to  murder  held  properly  refused,  be- 
cause bad, — Id. 

J 300  (Ala~App.)  Requested    instruction  on 
f-detense  in  a  prosecution  for  murder  held 
properb^  retu8ed.-%arlew  v.  State,  57  So.  601. 

In  a  prosecution  for  murder,  defendant's  re- 
quested instruction  upon  the  commencement 
of  the  difficulty  held  faul^.— Id. 

In  prosecution  for  murder,  Aeld,  that  re- 
quested instruction  as  to  effect  of  threats  was 
erroneous. — Id. 

In  a  prosecution  for  murder,  requested  in- 
struction as  to  freedom  from  fault  m  bringing 
on  difficulty  Aeld  erroneous.- Id. 

8  307  (Ala.)  In  a  prosecution  for  homldde,  a 
charge  to  acquit  accused  under  certain  circum- 
stances held  erroneous.— Talley  v.  State,  67  So. 
445. 

1308  (Miss.)  An  instruction  drawn  under 
Code  low,  8  1227.  defining  murder,  Aeld  fatal- 

2 bad  for  omitting  quali^ing  words.— Rutber- 
rd  T.  State,  67  So.  224, 


(309  (Ala.)  It  was  not  error  to  omft  to 
charge  on  manslaughter,  where  there  was  no 
evidence  on  which  a  conviction  of  that  offense 
could  be  predicated.-^ones  v.  State,  67  So.  36. 

(D)  Verdict. 

8  313  (Ala.)  Under  Code  1907.  f  7087.  a  rei^ 
diet  couvictinf  for  murder  cannot  stand  nidess 
it  expressly  finds  as  to  whether  it  be  first  or 
sectmd  degree  murder.— Boberson  T.  State,  57 
Sa  829. 

X.  APPEAL  Aim  EBROK. 

1 332  (La.)  Decision  of  judge  on  th«  weigtt 
of  evidence,  showing  overt  act  autborinng  en- 
dence  of  dangerous  character  of  deceased,  vill 
not  be  disturbed,  unless  clearly  erroneous.— 
State  V.  Pnlien.  57  So.  906. 

8338  (Ala.)  In  a  prosecution  for  h<Hnicide.  de- 
fendant held  not  prejudiced  by  a  statement  of 
a  witness  that  a  rock  found  near  the  body  had 
hair  on  it— Pope  v.  State,  57  So.  245. 

8  338  (La.)  Admission  of  evidence  Aeld  preju- 
dicial to  accused.— State  v.  Lszarone,  SI  8a. 
532. 

1339  (Ala-App.)  The  refusal  to  admit  evi- 
dence of  threats  by  decedent  against  aocosed 
held  reversible  errors— Olive  v.  State.  57  So. 

66. 

{339  (AIa.App.)  In  a  prosecution  for  mnr- 
der,  Aeld,  that  the  exclusion  of  evidence  was 
not  prejudicial  to  defendant. — Barlew  t.  State, 
57  So.  601. 

8  348  (Fla.)  Where  evidence  failed  to  snstaia 
conviction  of  murder  in  the  second  degree,  and 
at  most  makes  out  manslaughter,  the  jadgm«it 
will  be  reversed.— Francis  v.  State,  67  So.  230. 

HOSPITALS. 

1 7  (Ala.)  A  physician  held  not  liable  for 
any  default  on  the  part  of  a  surgeon  operating 
on  a  patient. — Robinson  v.  Crotwcl!.  57  So.  2-'i. 

A  physician  owning  a  hospital  held  not  liable 
for  defective  equipment. — ^lo. 

HUMANITARIAN  DOCTRINE. 

See  Street  Railroads,  S  US- 

HUSBAND  AND  WIFE 

See  Cancellation  of  Instruments,  |  37;  Cna- 
tracta,  8  187;  Contribution;  Descent  an^ 
Distribution,  %  69;  Divorce;  Evidence.  8  314: 
Fraudulent  Conveyances.  88  104,  290 ;  Home- 
Btead:  Marriage;  Telegraphs  and  Tv'.f 
phones,  SS  S9i.  *»,  73;  Vendor  and  Purchas- 
er. 8  104;  Witnesses,  8  140. 

I.  HUTVAI.  BIOHTa,  PPTIBB,  AMD 
UABILITlEa. 

829  (AIa.App.)  A  notice  Inr  a  materialmaii 
served  on  the  husband  of  the  owner  heU  ;f> 
bind  the  owner.— Gopeland  t,  Dixie  lAmber  Co.. 
57  So.  124. 

nr.  DiSABiunES  ahd  fuviuboss 

OF  COVXRTinEIE. 

(A)  In  General. 

8  62  (La.)  A  woman,  who,  on  representatine 
that  she  is  divorced,  obtains  a  decree  of  emar- 
cipation,  and  joins  tn  Instruments  to  indur^ 
another  to  part  with  money,  held  not  entitl«^ 
in  order  to  escape  liability,  to  say  that  she  wa» 
a  married  woman  unauthorized  by  her  hnsbas-J 
when  the  money  was  so  parted  with. — ^Botwr- 
son  V.  Goldsmith,  57  So.  906. 

(B)  Property  and  Converaaeva. 

8  70  (Ala.)  Under  Code  1907.  8  4404.  (he  re- 
quirement that  the  husband  shall  join  in  the 
wife's  deed  does  not  apply  to  deeds  by  married 
women,  who  are  nonresidents.- Bell  v*  Bark- 
halter,  57  So.  46a 
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WIFE*!  BEPABATE  ESTATE. 

(C)  U»bllltleB  aad  Charsea. 

I  r7l  (Ala.)  Mortgage  on  a  wife's  property 
U  void  only  in  part,  if  part  of  the  debt  se* 
cured  was  hers,  or  that  of  ber  and  her  hus- 
band joiotlr,  though  part  was  ezcluBively  his. 
-MiUs  T.  Hudmon  &  Co.,  57  So.  739. 

VX.  AOTIOm. 

{232  (Ala.)  A  married  woman  seeking  to 
defeat  a  mortgage  on  her  property  ob  the 
ground  that  the  debt  was  the  husband's  only, 
and  she  merdy  a  surety,  though  the  note  and 
mortgage  were  executed  by  them  joiotly,  held 
to  have  the  burden  of  proof.— Bluls  t.  Had- 
mon  ft  Co..  67  So.  789. 

Va,  OOMMUJUITX  FROPEBTT. 

1240  (La.)  In  determining  whether  land  ac- 
quired under  homestead  laws  of  the  United 
States  falls  into  a  community  already  dtssoWed 
by  the  death  of  the  wife,  the  laws  of  the  United 
States  and' not  the  laws  of  the  state  apply.— 
Wadkina  t.  Producers'  OU  Co.,  B7  So.  937. 

f  246  (La.)  Land  in  Looislana,  owned  by  a 
communis  restdlng  in  Texas,  Is  governed  bj 
the  Louisiana  lews  of  succession  as  affecting 
validity  of  a  conveyance  by  the  wife  on  the  hua- 
band'R  death.— Bender  v.  Bailey,  07  So.  998. 

%  252  (La.)  Where  the  wife  dies  before  pat- 
ent to  United  States  public  land  iasned  to  her 
husband,  it  does  not  become  a  part  of  the 
community  property.— Wadkins  t.  Producers' 
Oil  Co.,  67  So.  937. 

l^tle  acquired  by  homestead  entrTman  after 
the  death  of  hla  wife  does  sot  relate  back  to 
the  community  which  formerly  existed.— Id. 

Congress  has  power  to  control  disposition  of 
public  lands  to  homesteaders  and  to  merge  in 
the  husband  all  riidits  arislnc  from  entry,  ijr- 
noring  the  commnmty  system  of  the  state.— lo. 

S255  (La.)  Where  a  husband  exchanges 
property  for  other  like  property,  in  the  absence 
of  proof  that  it  was  his  separate  property,  he 
ana  his  estate  become  indebted  to  the  com- 
munity for  the  property  received.— Dillon  v. 
Frevifle,  57  So.  316, 

i  257  (La.)  To  sustain  a  demand  that  the 
community  be  liable  for  the  sale  of  separate 
proper^  of  the  husbuid,  It  must  be  shown 
that  the  funds  were  expended  for  the  benefit 
of  the  community.— Dillon  v.  Freville,  67  So. 
316. 

1 258  (La.)  Improvements  placed  by  the 
community  on  separate  property  belong  to  the 
owner  thereof  and  he  is  liabfe  to  the  com- 
munity for  the  enhanced  value  thereof.— IHUon 
FreviUe,  57  So.  816. 

8  264  (La.)  Where  a  married  woman  inter- 
venes, and  claims  movable  property  which  her 
husband  has  i4edged  for  a  community  debt,  she 
must  show  uat  her  husband  in  acquiring  it 
acted  as  ber  agent,  and  that  the  property  was 
paid  for  with  her  paraphernal  fands.— ffllerslie 
Planting  Co.  v.  Blackman,  07  So.  279. 

Vm.  SEFABATIOK  Aim  SEPARATE 
MAINTENAirOE. 

$  285>/2  (Ala.)  Suits  for  alimony  in  the  nat- 
ure of  separate  maintenance  without  divorce 
are  authorized  under  the  statute  and  chancery 
procedure.— Jones  v.  Jones,  57  So.  376. 

1298  (Ala.)  That  a  wife  has  not  Joined  in 
executing  conveyances  as  agreed  in  a  separa- 
tion agreement  would  nut  prevent  her  from 
making  the  agreement  a  basis  for  a  suit  for 
maintenance,  m  absence  of  a  requeat  for  ber 
to  Join  therein.— Jones  t.  Jones,  57  So.  376. 

I  296  (Ala.)  That  a  wife  had  refused  to  join 
in  executing  conveyances  as  she  had  agreed  to 
do  in  a  separation  agreement  should  be  plead- 
ed as  a  defense  to  an  action  by  her  for  main- 
teDance.— Jones  v.  Jones,  57  So.  376. 


IMMOVABLES. 

See  Mortgages. 

IMPEACHMENT. 

See  Witnesses.  H  318-414. 

IMPLIED  CONTRACTS. 

See  Work  and  Labor. 

IMPRISONMENT. 

See  Marxlaf  e,  |  68. 

IMPROVEMENTS. 

See  Husband  and  Wife,  S  258;   Tenancy  In 
Common,  |  29. 

1 4  (La.)  One  taking  possession  of  land  in 
disregard  of  his  title  neld  a  possessor  in  bad 
faith,  and  not  entitled  to  b«  reimbursed  for 
Improvements  Inseparable  from  aoil^Taocaro 
V.  Pifnlolo.  67  So.  787. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCONSISTENCY. 

See  Pleading,  |  21;  ^^tnesses,  H  S79-888. 

INDECENT  EXPOSURE. 

See  Obscenity. 

INDEMNITY. 

See  Guaranty. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  f  277. 

INDICTMENT  AND  INFORMATION. 

See  Chattel  Mortgages,  X  232;  Criminal  Law, 

fi619,  627.  1030,  1031,  1032,  1116.  1211; 
mbeszlement,  |  26;  Highways,  i  151;  Hom- 
icide, 134,  142;  Intoxicating  Liquors,  H 
213-217;  Larceny,  H  32,  40:  Municipal  Cor- 
porations, is  642;  Obscenity,  I  U; 
Perju^,  |{  19-S2;  Physicians  and  Snrveons. 
I  6;  Robbery. 

n.  FIHDIKO  AXn>  FIUNO  OF  INDIOT- 
MENT  OR  PRESENTMENT. 

S9  (E^a.)  Correction  of  indictment  by  return 
of  new  indictment  without  rebearing  wltDessea 
held  proper.— Cannon  v.  State,  57  So.  240. 

1 10  (Fla.)  Indictment  found  by  12  members 
of  grand  Jury  held  valid,  though  not  all  of  the 
grand  jury  aoove  that  number  were  either  prett- 
ent  or  consenting. — Cannon  v.  State,  57  So.  240. 

g  1 1  (La.)  Parol  evidence  Is  admlslible  on 
the  part  of  a  clerk  to  amend  his  minutes,  so 
as  to  show  when  indictment  was  returned. — 
State  V.  PuUen,  57  So.  906. 

in.  FOBMAI.  REQUISITBt  OF  XX- 
DIOTMENT. 

S  33  (Ala.)  That  the  name  of  the  foreman 
of  the  grand  jury  was  written  nnder  instead 
of  over  the  words,  "foreman  of  the  grand  jury," 
printed  in  the  indonement,  held  no  ground  for 
quashing  an  indictment- Panris  t.  State,  67 
So.  867. 

V.  BEQUmTES  AND  SVFZICZENOT 
OF  ACCUSATION.  . 

t  63  (AIa.App.)  Indictments  are  statemeati  <tf 
legal  conclusions,  rather  than  allegations  of 
fact— Boyd  v.  State,  57  So.  1019. 
J  73  (Ala.App.)  Under  Code  1907,  f  6806,  an 
affidavit  JMd  to  charge  offenses  of  equal  de- 
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grees,  subject  to  the  same  panishment,  and 
aucb  offenses  may  be  charged  in  the  alterDa- 
tive,  as  authorized  by  section  7151.— Wray  t. 
iitate,  57  So.  144. 

i  72  <Ala.A[^.)  An  Indlctmect  for  resisting 
an  arrest,  charging  that  the  arrest  or  attempt 
was  by  "an  officer  or  constable  of  said  coanty," 
was  not  objectionable  for  its  altematiTe  desig- 
nation.—l>wiB  V.  State.  57  So.  1035. 

S  67  (A!a.App.)  An  indictment  for  misde- 
meanor held  not  subject  to  demurrer  for  faU- 
ure  to  allege  the  commission  of  the  misdemean- 
or since  the  enactment  of  the  law  denouncing 
it— Scott  V.  State,  57  So.  413;  Shelly  v. 
Same,  Id.  416:  Wilson  Same,  Id.;  Bran- 
non  V.  Same,  Id. 

I  1 10  (A1a.App.)  An  indictment  for  an  as- 
sault with  intent  to  mnrder  is  snffident,  if  it 
follows  the  exact  language  of  tba  Code  form. 
— Hankinson  v.  SUte,  57  So.  61. 

I  11 0  (Aia^App.)  Where  a  statute  creates  a 
new  offense,  unsnowD  to  the  common  law,  and' 
describes  its  elements,  the  offense  may  be 
charged  in  the  words  of  the  atatute^Wright  t. 
State.  67  So.  1023. 

An  affidavit  tliat  informant  had  probable 
cause  for  believing  that  a  writ  of  habeas  cor- 
pus was  issued  by  the  judge  of  probate,  and 
directed  to  accused,  commanding  her  to  produce 
the  bodies  of  two  persons  named  before  said 
judge  OQ  a  day  named,  and  was  served  on  ac- 
cused, who  neglected  to  obey  and  execute  it, 
being  the  language  of  Code  1907,  f  7038,  was 
sufficient.— Id. 

'{110  (Ala.ApD.)  The  form  of  an  indictment, 
under  Code  19OT,  {  7708,  for  resisting  an  oflS- 
cer  in  making  an  arrest,  whether  under  process 
or  not,  is  to  be  determined  by  Code  1907,  S 
7161,  form  92.— Lewis  v.  State,  57  So.  1035. 

An  indictment  tn  a  prosecution  for  resisting 
an  officer  in  making  ao  arrest  held  sufficient, 
nnder  Code  1907,  S  7161,  form  92.— Id. 

SMI  (Ala.App.)  An  affidavit  charging  an  of- 
fense under  Code  1907,  S  7038.  in  neglecting  to 
obey  and  execute  a  writ  of  habeas  corpus,  was 
snfEcieut,  though  not  negativiug  the  exception, 
which  ia  a  matter  of  defuise.— Wright  State, 
57  So.  1023. 

Tn.  MOnOK  TOQUA8H  OR  DISIOBS, 

i  r37  (Ala.App.)  A  motion  to  quash  an  in- 
dictment for  murder  on  the  ground  that  the 
judge  drew  from  the  jury  box  enough  names  to 
complete  tiie  grand  jury  held  properly  overrul- 
ed in  view  of  Jury  Law,  U  20,  23.— Mathes  v. 
State,  57  So.  300. 

S  137  (Ala.App.)  Under  Code  1806,  |  5269, 
an  objection  to  an  indictment  may  not  be  taken 
on  the  ground  that  the  court  in  ordering  the 
summoning  of  a  grand  Jury  did  not  use  the 
words  of  section  o023.— Kirkwood  t.  State,  67 
So.  OO4.0 

Vm.  AMENBMIUrT. 

S  160  <HUs.)  Under  Code  1906,  {  1608, 
amendment  after  proof  of  an  indictment,  by 
insertion  of  the  words  "and  district"  in  the 
venue,  keld  proper.— Winston  v.  State.  67  So. 
645. 

nC  ISSUES.  PROOF.  AKD  VARIANCE. 

f  169  (La.)  That  accoaed  was  a  fugitive  from 
justice  may  be  shown  without  altering  it  in 
the  indictment.— State      PuUen,  67  So.  906. 

8  180  (Ala.App.)  Proof  that  an  officer  at- 
tempting to  make  an  arrest  was  a  deputy  sher- 
iff is  not  a  variance  from  an  indictment  charg- 
ing an  arrest  by  "an  officer  or  constable."— 
Lewis  T.  State,  67  So.  1036. 

X.  COirVIOTION  OF  OFFENSE  IN- 
CI.in>ED  IN  CHAROB. 

JI8S  (iUa.App.)  Under  an   affidavit,  aocus- 
Gonld  be  convicted  of  assault  and  battery. 
—Wray  t.  Bute,  67  So.  144. 


1 185  (AlaApp.)  One  can  be  eoarkted  only 
of  the  offense  for  which  he  is  indicted.— Gamer 
v.  State,  67  So.  502. 

INDORSEMENT. 

See  BiUs  and  Notes,  H  267-W;  SMdem  I 
403:  Mortgages,  |  2S5. 

INFANTS. 

See  Executors  and  Administratora,  f{  177- 
189 ;  Guardian  and  Ward ;  Limitation  of 
Actions,  S  72:  Blaater  and  Servant,  i  216: 
BlUitia,  i  8:  Witnesses.  |  40. 

n.  cvsTOD-r  and  froteotioh. 

I  18  (La.)  Juvenile  courts  created  by  Act 
No.  83  of  1008,  as  amended  by  Act  No.  -48  of 
1910,  i  3.  held  withoat  juriadictiOD  to  try  ac- 
cused for  assanlt  committed  on  a  delinquot 
child.— State  T.  Jacobs,  67  So.  005. 

m.  PROPERTY-  AND  OONTETAITCES. 

S3I  (Ala.)  In  an  action  to  set  aside  a  con- 
veyance made  while  plaintiffs  were  infants,  h<U. 
in  view  of  Code  1907,  S  4490,  that  an  aver- 
ment as  to  disposition  of  the  consideration  for 
such  conveyance  was  not  snffident  to  relieve 
them  from  any  tender.— Bell  t.  Bnrklialter. 
67  So.  4da 

In  an  action  to  set  aside  a  conveyance  made 
while  plaintiffs  were  infants,  held,  that  the; 
need  not  offer  to  let  their  part  of  the  damages 
from  defendant's  waste  be  deducted  from  the 
consideration  paid  them.— Id. 

IV.  CONTRACTS. 

1 57  (Ala.)  Infant,  on  reaching  majority,  may 
ratify  and  confirm  bis  contracts  without  an; 
new  consideration. — Bell  v.  BurkhaJter,  57  So. 
460. 

158  (Ala.)  An  infant,  on  arriving  at  major- 
ity, held  to  have  the  right  to  avoid  his  con- 
tracts.—Bell  V.  Burkhalter,  57  So.  460. 

An  infant  who  has,  during  nuooritj,  vaste4 
or  consumed  the  consideration  received  apoa 
his  contract  need  not  refund  it,  or  place  the 
other  party  in  statu  quo  upon  avoiding  the  coo- 
tract;  but  It  is  otherwise  where  any  i>art  of 
the  consideration  remains  in  hla  possessko 
when  he  reaches  majority.— Id. 

VH.  ACTIONS. 

fi  77  (Miss.)  Where  a  minor's  interests  are  tt 
stake,  and  the  record  shows  that  a  peirc'O 
instituting  a  suit  for  his  use  is  in  reality  actio; 
as  the  ward's  next  friend,  he  will  be  treated  as 
such,  although  he  styles  himself  guardian  »i 
litem.— £tna  Indemnity  Co.  v.  State,  67  Sa 
980. 

INFORMATION. 

See  Indictment  and  Information. 

INJUNCTION. 

See  Appeal  and  Error.  |  674;   Bxecatfon.  I 
171;  Highways,  i  16;  Judgment,  i  SSS. 

I.  NATURE  AND  OBOUNilS  IX  GEN- 
ERAL. 

(B)  Groaada  of  Relief. 

i  9  (La.)  An  injunction  will  not  fssne  to  pro- 
tect a  right  not  in  esse  and  which  may  never 
arise.-^airk  v.  MiUer,  67  So.  521. 

n.  SOBJEOTS  OF  PROTECTION  ASS 
RELIEF. 

(A)  AoUons  and  Otker  I^e^al  PreaaeJI—a. 

i  26  (Ala.)  BiU  held  not  to  Ue  to  enjoin  IK* 
separate  suits  against  coal  company  for  negli- 
gent death  of  employfia  killed  in  a  mine  cxpti>- 
aion.— Sonthem  Sted  Go.  t.  HopUna,  5T  So.  IL 

126  (Hiss.)  Eqni^  Mi  not  authorised  to 
enjoin  several  legal  actions  broo^t  by 
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ferent  perwnu  on  tiie  noimd  of  multiplicl^ 
of  suita.— Gnmberland  Telephone  ft  Telegraph 
Co.  T.  \inUlamioii,  57  So.  S^, 

Egtiitr  may  interfere  to  prevent  a  mnlti- 
pUcity  of  suits,  where  the  injury  is  continuing 
m  its  nature,  so  aa  to  result  m  bringing  nu- 
merous actions  agidnst  the  same  person^Id. 

(B)  Pnpertr*  OoHTorweeo*  Inoui- 

1 38  (Ala.)  Injunction  to  restrain  trespass 
wul  be  granted  for  a  reasonable  time  pending 
suit  at  law  to  determine  tiie  legal  title.— Driver 
T.  Mew,  ST  So,  4ffr. 

<D)  Corporate  FraneklRea,  HuiavoBteat, 

{65  (La.)  Allegations  of  petition  held  to 
state  a  cause  of  action  for  injunction  for  pro- 
tection of  plaintiira  property  rights.— Standard 
Chemical  Co.  y.  Illinoia  Cent  B.  Co.,  67  So. 
782. 

m.  ACTIOK8  FOB  IlTJUNOTIOnS. 

{)I8  (Ala.)  A  bill  held  insufficient  under 
Code  1007,  S  1804,  as  one  to  enjoin  issuance 
of  a  patent  for  sdiool  lands  claimed  by  rival 
claimnnta.— Barry  t.  Stephens,  67  So.  467. 

8  118  (La.)  A  petition  to  enjoin  the  issnance 
of  drainage  bonds,  which  alleges  in  general 
terms  that  the  forms  prescribed  by  law  were 
not  observed  in  the  formation  of  the  district, 
is  insufficient — Coguenbam  v.  Avoca  Drainage 
Dlst,  07  So.  989. 

IX.  wBONOFui.  numrcnnoN. 

S257  (La.)  Plaintiff  held  not  liable  In  dam- 
ages under  circumstances  stated  for  suing  out 
injunction  against  obstruction  of  street- 
Quirk  V.  MiUer,  57  So.  521. 

INNKEEPERS. 

1 3  (Ala.)  Inns  and  boarding  houses  defined 
and  lustii^uiahed.— Birmingham  By.,  Idght  & 
Power  Go.  t.  Drennen,  57  So.  876. 

IN  PAIS. 

See  Bstopitel  U  SS-Sa 

INSANE  PERSONS. 

See  Criminal  Law,  |  417;  Deeds,  H  211; 
Wills,  f  829. 

Via.  GRIMES. 

1 86  (La.)  Under  Act  No.  106  of  1800  and 
Act  Ko.  2tt4  of  1910,  i  4.  the  only  court  having 
jurisdiction  of  a  petition  to  remove  an  insane 
person  under  deatn  sentence  to  the  insane  hos- 
pital is  that  having  jurisdiction  of  the  peniten- 
tiary wherein  the  convict  is  confined, — State  v. 
Oteri,  57  So.  ^£09. 

Act  No.  2t»  of  1910,  g  4,  contemplates  that 
there  la  a  mode  by  which  the  sanity  of  a  con- 
▼ict  sentenced  to  death  may  be  passed  upon  in 
the  interval  between  his  sentence  and  execution. 

INSOLVENCY. 

See  Banbrnptcy;  Banks  and  Banking.  ||  77, 
80;  Fraudulent  Conveyances,  108;  In- 
aurance,  |  70;  Judgment,  |  £eS;  Marriage, 

*  ^  INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  i|  741-846;  Trial, 
II  139.  191-296.  f 

To  semntt  aee  Master  and  Servant,  H  160- 
1S6. 

INSULTS. 

See  BaUroads,  |  282. 


INSURANCE 

See  Appeal  and  Error,  K  1002,  1201;  Evi- 
dence. I  471;  WltncBBes,  1 188. 

n.  nrstniAifOE  coMFAifiBS. 

rB)  Mntnal  Compaaloa. 

S  55  (La.)  Policy  holders  in  mutual  accident 
insurance  company  are  practically  stockholders 
therein.- Wermuth  t.  A&iden  Lumber  Co.,  67 
So.  170. 

I  70  (La.)  Liquidator  of  solvent  mutual  ac- 
cident insurance  company  cannot  question  pow- 
er of  directors  to  grant  rebates,  or  to  distrib- 
ute dividends.— Wermuth  v,  Mlnden  Lumber 
Co.,  67  So.  170. 

THE  COMTBAOT  IIT  OEEEKAI.. 
(B)  Conatnuitloa  mmA  Oveimtlom. 

I  146  (Ala.)  The  role  that  an  bisurance  con- 
tract shall  be  construed  strictly  against  the 
insurer  Is  especially  applicable  to  forfeiture 
clauses.— Conunental  Casualty  Co.  v.  Ogbum, 

57  So.  852. 

XI.  EBTOPPEL.  WAIVER,  OB  AOBEE- 
MBNTS  AFFEOTIMO  BIGHT  TO 
AVOID  OB  FOBFEIT  POLICY. 

1 176  (Ala-App.)  The  written  consent  to  the 
transfer  of  the  interest  in  property  covered  by 
insurance  policies  indorsed  upon  the  policies 
need  not  be  signed. — Cosmopolitan  Fire  ins.  Co. 

V.  Gingold,  57  So.  2tKi. 

ZH.  BI8K8  AND  CAUSSa  OF  LOSS. 

(E)  Acoidcnt  mnd  Healtli  Imatiraiiee. 

S467  (Ala.)  Accident  insurance  policy  con- 
strued, and  held  to  insure  a  ioas  by  death  only 
as  the  result  of  personal  bodily  injury  re- 
sulting directly  or  independently  of  all  other 
causes  through  external,  violent,  and  purely  ac- 
cidental means,  etc.,  occurring  vrithin  00  days 
after  the  injury.— Continental  Casualty  Co.  T. 
Ogbum,  67  So.  852. 

^'At  once"  and  "immediately,"  osed  in  an  ac- 
cident policy  and  describing  the  accidental  in- 
jury insured  ajainst,  "at  once"  causing  dis- 
ability, etc.,  defined.— Id. 

XIV.  NOTICE  AND  PROOF  OF  LOSS. 

S560  (Ala.)  Defects  in  preliminarr  proofs 
of  lose  are  waived  by  the  insurer's  faiUng  to 
object  ou  that  ground,  or  by  refusal  to  pay  for 
some  other  reason.— Continental  Casualty  Go. 

T.  Ogburn,  57  So.  852. 

XVL  BIOHT  TO  PROCEEDS. 

1 594  (AUuApp.)  The  assignntent  of  a  dalm 
under  a  fire  insurance  policy  may  be  byjMroU 
—Cosmopolitan  Fire  Ins.  Co.  v.  GlngoU,  m  Bo. 
20fl. 

XVm.  ACTIONS  ON  FOLIdES. 

S  624  (Ala.App.)  An  action  on  an  assigned 
claim  under  a  fire  insurance  policy  may  be  pros- 
ecuted in  the  name  of  the  party  really  interest- 
ed under  Code  1007,  |  2480.— OismopoUtan  Fire 
Ins.  Co.  V.  Gingold,  57  So.  20tt. 

S  648  (Ala.App.)  In  an  action  on  a  fire  in- 
surance policy,  evidence  as  to  whether  other 
companies  had  paid  claims  held  inadmissible. — 
Cosmopolitan  Fire  Ins.  Co.  v.  Gingold,  57  So. 
266. 

?i  655  (La.)  In  action  on  fire  policy,  where 
srepresentation  and  false  swearing  are  set 
up  as  a  defense,  evidence  as  to  profits  earned 
by  plaintiff  during  the  few  years  preceding  the 
fire  held  admissible. — Central  Glass  Co.  t.  Ger- 
man American  Ins.  Co.,  57  So.  638. 

S  664  (Ala.App.)  In  an  action  on  inanzanee 
policies  that  had  heea  transferred,  the  evidence 
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of  a  clerk  of  the  insaranoe  office  held  admissible 
aa  showing  a  cooKOt  to  a  transfer  of  Interest 
or  facta  constituting  an  estoppel  to  den^  such 
consent.— Cosmopolitan  Fire  Ins.  Co.  v.  Gingold, 
57  So.  2m. 

i  665  (Ala.)  Facts  held  to  show  a  snbstantial 
performance  of  an  iron  safe  clause  in  a  fire 
goli^^^^ueen  Ina.  Co.  of  America  t.  Vines,  07 

1668  (Ala.)  In  an  action  on  an  accident 
policy,  wliether  defendant  had  waived  defects 
In  the  proofs  held  for  the  jury,— Continental 
Casualty  Co.  t.  Ogbum.  S7  So.  862. 

XX.  MUTUAZ.  BENEFIT  nrSITKANOB. 
(B)  The  Contrmet  In  General. 

g7l5  (Miss,)  The  application  for  fraternal 
l>enefit  hiaurance  will  be  treated  as  a  part  of 
the  certificate,  if  the  constltation  or  by-laws 
fairly  make  it  such  by  reference,— Thompson  t. 
Thompson,  57  So.  291. 

The  application  for  memheralup  in  a  frater- 
nal benefit  asaodation  held  to  be  made  a  part  of 
the  certificate  by  Tlrtne  of  the  constitution  and 
by-laws.— Id. 

<P)  P*rfeit«re  or  Svapeaslom. 

I  750  (Ala.App.)  A  provision  of  the  by-laws 
or  constltation  of  a  fraternal  order  supplying 
insurance  to  members  tiiat  in  case  a  lodge  is 
delinquent  its  members  shall  not  be  insured 
AeM  not  to  lie  enforced  to  oppress  innocent 
members.— District  Grand  Iiodge  No.  23,  Unit- 
ed Order  of  Odd  Fellows  v.  Hill.  67  So.  147. 

1755  (AIa.App.)  Right  to  forfeit  policies 
held  by  members  of  a  fraternal  society  for  de- 
linquency  of  their  local  lodge  held  waived. — 
District  Grand  Lodge  No.  23,  United  Order  of 
Odd  Fellows,  t.  HUl,  67  So.  147. 

(O)  Benefielaties  uad  BeseAta. 

8767  (Ala.App,)  Where  a  person  cared  for 
an  insured  under  an  agreement  that  he  would 
will  her  bis  property,  she  bad  such  an  insurable 
interest  as  will  render  a  renewal  of  the  policy 
in  her  name  proper. — District  Grand  Lodge 
No.  23,  United  Order  of  Odd  Fellows,  v.  Hfll, 
57  So.  147. 

}775  (Miss.)  A  member  of  a  beneficial  as- 
sociation cannot  make  a  valid  bequest  of  the 
benefits  to  one  not  within  the  class  authorised 
to  become  beneficiaries  under  the  laws  of  the 
order.- Hawkins  v.  Duberry,  57  So.  919. 

f  769  (Ala.App.)  The  basing  of  a  refusal  to 
pay  an  insurance  policy  on  one  ground  held  to 
waive  any  other  defects  in  the  proofs  of  death, 
—District  Grand  Lodge  No.  23,  United  Order 
of  Odd  Fellowa,  v.  Hm,  67  So.  147. 

<V0  Aetloaa  for  BoaeAts. 

1813  (Ala.App.)  The  grand  lodge  of  an  or- 
der, and  not  its  endowment  department,  held 
liable  on  contracts  of  insurance  of  its  members. 
-District  Grand  Lodge  No.  23,  United  Order 
of  Odd  Fellowa.  v.  Hill,  57  So.  147. 

S8I8  (Ala.App.)  Evidence  in  an  action  on 
an  insurance  policy  held  admissible  to  show  that 
the  beneficiarr  had  an  insurable  interest. — Dis- 
trict Grand  Lodge  No.  23,  United  Order  of 
Odd  Fellows,  v.  Hill,  67  So.  147. 

{819  (Miss.)  Evidence  in  an  action  on  a  fra- 
ternal benefit  certificate  held  to  show  that  the 
word  "children"  was  changed  so  as  to  read 
"child"  after  the  policy  was  delivered.— Thomp- 
son V.  Thompson,  67  So,  291. 

INTENT. 

See  Statutes,  S  ISl. 

INTEREST. 

See  Evidence,  |  278;  Guardian  and  Ward,  S 
133;  Usury. 


I.  BIGHTS  AHS  T.TABTT.fTIEg  XH  OEV- 
EBAZ.. 

i  18  (Ala.)  In  an  action  against  a  mortgagee 
of  chattels  for  an  accounting,  interest  oo  the 
mortgagee's  cadi  items  held  properly  disallow- 
ed.—Zadek  V.  Burnett,  57  So.  447. 

1 26  (Ala.App.)  Where  there  is  no  agreement 
for  the  payment  of  interest,  the  acceptance  ot 
a  payment  in  full  renders  interest  on  the 
amount  uncollectible,  aithongh  mymeikt  was 
not  made  witlUn  the  time  stipulated.— -Honni- 
eutt  Lumber-Co.  v.  HobUe  &  O.  B.  Co,  57  So. 
73. 

INTERPRETATION. 

See  Bills  and  Notes,  M  129.  135;  Chattel 
Mortgages,  §S  109-147;  Contracts.  |S  144- 
217:  Insurance,  I  146;  Sales,  H  54,  467; 
Stotutes,  li  181-225%;   Wills.  H  439-702. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

See  Constitutional  Law,  (  200;  Costs,  |  S22; 
Criminal  Law,  |§  252,  814.  1186L 

n.  OOKSTITUTIONAUTT  OF  A<m 
AND  OBDINANCES. 

i  rs  (Ala.App.)  Acts  Sp.  Sess.  1909,  p.  »).  I 
33,  making  any  person  who  acts  as  the  agent  or 
assistisK  friend  of  the  buyer  or  seller  of  intoxi- 
cating Uquor  gnUty,  is  valid.— Scott  v.  State. 
57  So.  413;  Shelly  v.  Same.  Id.  416;  WUson 
V.  Same,  Id,;  Brannon  v.  Same.  Id. 

I  IS  (La.)  Ordinance  imposing  tax  on  bon- 
ness  of  selling  ooninto^catii^  malt  liquors 
where  state  imposes  no  such  tax  AeU  vtola- 
tive  of  Const  art  229.— City  of  Shreveport  v. 
Smith,  57  So.  655. 

IV.  LICENSES  ANS  TAXES. 

1 46  (La.)  "Malt  liquora/*  as  used  in  Const 
art  229,  defined.— Ci^  of  Shreveport  t.  8mith, 
57  So.  6^. 

TX.  OFTENSES. 

§  )3I  (Ala.App.)  There  was  no  illegal  sale  or 
giving  away  of  intoxicants,  unless  the  deliver; 
of  liquor  was  accompanied  by  an  intention  to 
transfer  the  right  of  property  and  poesefwoo 
therein  for  or  without  a  consideration^— O'Brieo 
V.  State,  57  So.  1028. 

Under  Acts  1900  (Sp.  Sess.)  p,  91,  f  31.  the 
delivery  of  a  bottle  of  whisky  by  accused  to  an 
acquaintance  to  keep  for  him,  while  he  went  be- 
fore the  grand  Jury  to  testify,  does  not  aupport 
an  indictment  diarf^g  that  he  sold  "ot  othei^ 
wise  disposed  of  intoxicants,  in  the  absence 
of  a  showing  that  he  intended  or  consent*^ 
that  such  acquaintance  might  use  part  of  the 
liquor. — Id. 

I  139  (Ala.App.)  Under  Acts  Sp.  Sess.  1900. 
pp.  64,  68,  i§  4,  16.  held  admiaaible  to  show  that 
a  place  where  liquors  were  found  was  nsed  as 
a  store  and  soft  drink  parlor.— Bell  t.  State,  o7 
So.  154. 

f  148  (La.)  Local  sales  by  a  wholesaler  to 
illicit  venders  of  liquor  will  be  treated  as  un- 
lawful sales  to  individuals.— State  t.  Pomeian- 
ky.  57  So.  994. 

S  (67  (Ala.App.)  Gen.  Acts  1907,  p.  366,  and 
Acts  Sp.  Sess.  1909,  p.  94.  f  33,  AM  to  make 
an  "assisting  friend  of  the  parties  to  a  saie 
of  prohibited  liquors  guilty  aa  a  principal  of 
such  offense.— Boyd  v.  State,  57  So.  1019. 

Vm.  CBOCnf  AI.  PBOSEOTmOKS. 

{213  (La.)  Charge  of  selling  liquor  without 
a  license  held  sufficiently  specific  as  to  the  place 
of  sale.— State  v.  Foster,  67  So.  895. 

g2l5  (Ala.App.)  An  indictment  for  the  un- 
lawful sale  of  mtoxicating  liguor,  in  acoordanes 


Digitized  by 


Google 


1089 


INDBX-DIGOST 


J«dcment 


with  Code  1907,  j  7353,  Md  sufficient  under 
Acts  Sp.  Seas.  190B,  p.  63.— Scott  y.  State,  67 
8o.  41Z;  Shelly  t.  Some,  Id.  416:  Wilson  v. 
Same,  Id.;  Bzannon      Same,  Id. 

S3I7  (La.)  Charge  of  sellins  liquor  in  pro- 
hibition territory  need  not  spedfy  Uie  gnantity. 
—State  v.  Foster,  57  So.  886. 

S23I  (Ala.App.)  A  state's  witness  in  a 
prosecntion  for  wrongful  sale  of  Uqaor  may 
testify  to  tbr  intoxicatiDg  effect  of  the  llqaor 
purchased.— Johnson  t.  State,  57  So.  489. 

S  (AhuApp.)  A  charge  of  Illegally  selling 
malt  liquors  held  supported  by  evidence  of  the 
sale  of  "beer,"  though  not  otherwise  specifical- 
ly defined.— Wilson  v.  State,  57  So.  503. 

S236  {Ala.App.)  In  a  trial  for  unlawfully 
selling  liquor,  the  time  of  the  ofTense  held  insuf- 
ficiently proved  within  the  statute  of  limita- 
tions.—Wetsell  V.  State,  67  So.  509. 

i  238  f  AIa.App.)  On  a  trial  for  selling  in- 
toxicating liquor,  evidence  Acid  sufficient  to  sub- 
mit to  the  Jury  the  Identity  of  accused  as  the 
euilty  person.— HoIIlngswortb  t.  State,  57  So. 
SOI. 

I  238  (AIa.App.)  In  a  prosecntion  for  manu- 
facturing liquor,  evidence  held  sufficient  to  go 
to  the  jury  on  the  question  of  the  defendant's 
guilt.— Tiee  v.  State,  57  So.  506. 

i  238  (Miss.)  Evidence  held  to  present  ques- 
tion for  jury  whether  defendant  vas  engaged  in 
keeping  intoxicatinc  Hqnots  for  saiei  in  view 
of  Acts  IOCS.  c.  lis.— Mlnter  t.  City  of  Jack< 
son,  57  So.  549. 

S  239  (Ala.App.)  Under  Acts  Sp.  Sees.  1909, 

g.  fa,  i  4,  an  instrnction  as  to  the  effect  of 
nding  prohibited  llqnors  on  premises  in  which 
a  person  lived  held  properly  refased.- Bell  v. 
State,  57  So.  154. 

S  239  (AIa.App.)  In  prosecution  for  illegal 
sale  of  whisky,  a  charge  that  if  defendant  rent- 
ed the  room  where  the  alleged  sale  was  made 
to  another,  knowing  liqnor  was  kept  there  for 
sale,  be  was  guilty,  though  no  sale  was  made, 
iield  prejudicially  mlBleadlag.— Gamer  v.  State, 
57  So.  502. 

i  239  (Ala.App.)  An  instruction  to  acquit,  un- 
less a  sale  of  the  l>eer  was  intended,  was  prop- 
erly rsfnsed  where  there  was  some  evidence 
to  show  it  was  a  gift.— Wilson  v.  State,  57  So. 

503. 

1239  (Miss.)  In  a  prosecution  for  a  wrong- 
ful sale  of  liquor,  an  instruction  eliminating 
certain  testimony  showing  that  defendant  only 
assisted  the  witness  to  procure  the  liquor  was 
erroneous.— <3ompton  t.  State,  B7  So.  819. 

IX.  ■EAR0HE8,  SEIZUREa.  AXD  70R- 
FEITUBB8. 

§  248  (Ala.App.)  In  a  proceeding  under  Act 
Aug.  25,  190G  (Gen.  &  I^oc.  I^aws,  Sp.  Sess. 
1909,  p.  74)  §  22.  motion  to  quash  an  affi- 
davit for  search  and  seizure  held  properly  over- 
roli'd.— Cheek  v.  State,  57  So.  108. 

§249  (Aln.App.)  A  building,  not  covered  by 
description  in  a  search  and  seisure  warrant 
issued  under  Act  Aug.  25.  1909  (Gen.  &  Loc. 
I..aws,  Sp.  Sess.  1909.  p.  74)  g  22,  held  not  sub- 
ject to  search,  though  connected  with  the  hotel 
described  in  tiie  warrant- Cheek  v.  State,  57 
So.  108. 

i  250  f  Ala.App.)  Evidence  tending  to  show 
unlawful  sales  or  liquor  at  a  hotel  hetd  admissi- 

h\c.  in  a  search  and  seizure  proceeding  under 
Act  Aug.  25,  1909  (Gen.  &  Ia>c.  Laws.  Sp.  Sess. 
1!H)9.  p.  74)  S  22.-Cheek  v.  State,  57  So.  108. 

In  a  search  and  seixure  proceeding  under 
Act  Aug.  25,  1909  (Gen.  &  hoc.  Laws.  Sp.  Sess. 
1009.  p.  74)  I  22,  it  was  improper  to  permit 
the  state  to  show  that  defendant  had  more 


than  once  been  arrested  for  Elation  of  the 
prohibition  laws.— Id. 

Claimant  of  liquors  seized  under  Act  Aog.  25, 
1909  (Gen.  &  Loc.  Laws,  Sp.  Sess.  1909,  p. 
74)  g  22,  held  to  have  had  the  burden  to  show 
that  he  did  not  keep  them  for  illegal  purposes. 

IRONSAFE  CUUSE. 

See  Insurance,  ft  665. 

JEOPARDY. 

See  Criminal  Law,  li  178,  193%,  292. 

JOINDER. 

See  Parties,  S  27. 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

I  I  (La.)  Possession  of  one  joint  tenant  is 
regarded  m  law  as  the  possession  of  his  co- 
tenants,  their  assigna  and  legal  representadves. 
—Chef  Mentenr  Ikad  Co.  t.  Merder,  67  So. 
329. 

JOURNALS. 

See  Evidence,  f  33. 

JUDGES. 

See  Justices  of  tbe  Peace;  Handamns,  H  60, 

61. 

I.  APPOIKTMENT,  QUAI.mOATIOH. 
AHD  TENUBE. 

%4  (Ala,)  Const  1001.  {  164,  which  sop- 
planted  Conat  1875,  art  6.  i  14,  held,  in  view 
of  BeedoB  189,  not  to  Inhibit  the  Legislature 
from  making  probate  judges  not  learned  In  the 
law  judges  at  county  conrts.— State  t.  Burke. 
57  So.  SIO. 

in.  BIGHTS,  yowBM,  DirriBa,  amu 

UAWDUTIES. 

629  (AU.)  In  view  of  Const  1901,  }  139, 
held,  that  section  280,  providing  that  no  person 
shall  hold  two  offices  at  the  same  time,  did  not 
inhibit  the  Leglalature  from  investing  judges 
of  the  probate  court  with  powers  and  duties 
of  judges  of  the  county  courts.— State  v.  Burke, 
57  So.  870. 

1 36  (Ala.)  A  judge  of  a  court  of  general 
jurisdiction  is  not  liable  for  a  judicial  act  in- 
volving an  affirmative  decision  as  to  jurisdic- 
tion in  excess  thereof,  though  he  sets  toali- 
eiousiy.— Broom  v.  Douglass.  .57  So.  860. 

A  judge  of  a  court  of  limited  jurisdiction  is 
liable  when  he  acts,  even  in  good  faith,  with- 
out a  general  jurisdiction  of  the  subject-mat- 
ter.—Id. 

A  judge  of  an  inferior  court  Is  not  civilly 
liable  when  he  has  jurisdiction  of  the  sul^ect- 
matter  and  of  the  person,  though  acting  nuUi- 
cioitsly. — Id. 

A  judge  of  an  inferior  court,  actinr  in  good 
faith  as  to  a  subject-matter  of  which  he  has 
a  general  jnvisdietion.  without  acquiring  juris- 
diction of  the  person,  is  not  civilly  Habfa  for 
assuming  jurisdiction  of  the  person.— Id. 

Whether  a  judge  of  an  inferior  court  had 
colorable  cause  for  acting,  so  as  to  be  relieved 
from  civil  Itabilitr,  is  a  question  of  law. — Id. 

The  question  of  good  faith,  malice,  or  cor- 
ruption on  the  part  of  a  judge  of  an  inferior 
court  is  for  the  jury.— Id. 

JUDGMENT. 

See  Appeal  and  Error,  M  78-128.  825.  lOTJ. 
1118-1212;  CanceUation  of  Instruments.  I 
60:    Certiorari;    Convicts:    Costs.  I  323: 
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Creditors*  Salt  i  11;  DetinQe,  1  26;  Eq- 
uity. «  418-431;  JndidBl  Sales:  JaBtices 
of  the  Peace.  H  124,  194;  Mecfaanics*  Liens. 
II  304.  306:  Partnerahip,  i  219;  Pleadiof, 

nr.  BT  DEFAUUV. 
(A)  lU«BlBltea  mm*  T«ltdltr< 


JrOI  (ICaa.)  Where    a   complaint  wholly 
Is  to  state  a  cause  of  action,  a  detanlt  jadg- 
ment  may  not  be  taken  therein.— Odom  T.  Gmf 

&  S.  I.  R.  Co.,  67  So.  626. 

(B)  Openlmv  or  Settlac  AaMe  Detevlt. 

S  139  (Ala.)  Despite  Loc.  Acts  1888-89.  p. 
801.  S  11,  held,  that  a  default  judgment  might 
be  set  aside  by  the  circuit  court  of  Jefferson 
county,  after  more  than  80  days  from  its  ren- 
dition.^Bx  parte  Orerton,  67  So.  434. 

▼1.  OH  TRIAI.  OF  ISnTBi; 

(O  C^Bformltr  to  ProeeM.  Pleadlaica. 
Proofs,  aad  Vordlet  or  FladinKS* 

{248  (Ala.)  A  judgment  not  responsive  to 
the  complaint,  or  which  cannot  be  based  on  the 
cause  of  action  therein  set  out,  is  invalid. — 
Kirkland  v.  Pilcher,  67  So.  46. 

1256  (AIa.App.)  A  judgment  for  a  sum  due 
on  a  mortgage  mm  nnauthoriKd  by  the  verdict 
-Peters  t.  Nolen,  67  So.  396. 

Vn.  EMTBT,   BBOOBDi   AlID  DOCK- 

BTnro. 

S  287  (Ala.)  Parol  evidence  In  ejectment  that 
a  decree  of  condemnation  on  which  defendant 
claimed  was  recorded  by  the  jud^e  before  whom 
proceedings  were  had  upon  misplacement  of 
the  final  decree,  after  expiration  of  his  term 
of  office,  is  inadmissible,  where  the  record  on 
its  face  shows  that  the  decree  was  rendered 
and  entered  within  the  time  prescribed,  on  a 
date  during  the  term  of  the  Judge.— Leath  t. 
CobU,  67  So.  972. 

vm.  AMEHDMEHT,  GOBREOTION, 
AHD  BEVIEW  Hf  SAME  OOUB.X. 

}299  (Ala.)  After  expiration  of  the  term, 
udgment  cannot  be  altered  or  amended  ex- 
cept for  a  clerical  error  of  upon  evidence 
shown  by  the  recoTd.--BriggB  t.  Tennessee 
Coal,  Iron  &  B.  Co.,  67  So.  882. 

1 315  (Ala.)  The  mere  omission  of  certain 
mattera  in  the  bench  notes  of  a  court  held  not 
record  evidence  authoriilng  a  change  of  judg- 
ment—Briggs  V.  Tennessee  Coal,  Iron  A  B. 
Co.,  67  So.  882. 

Erased  records  held  not  record  evidence  au- 
tborlsing  the  amendment  of  a  judgment  nunc 
pro  tunc  after  term  time. — Id. 

'X,  EQUITABLE  BELIEF. 
(A)  IfKtaro  of  Rcaedr  aad  Gronnde. 

S  405  (La.)  It  ia  only  when  parties  have 
used  due  diligence,  and  have  not  been  able  to 
thereby  correct^  ascertain  their  rights,  that 
the  Supreme  Court  will  revive  iaanea  once 
cloaed  07  Judgment— Mosi  T,  Drost,  67  So. 
929. 

(B)  JmrladleHoa  Bad  Prooeedlaaw. 

1 460  (Ld.)  Judgment  In  action  to  establish 
boundary  wilt  not  be  vacated  in  snbsequeot 
suit  on  ground  that  plaintiff"haB  discovered 
that  the  tracts  were  not  adjacent  in  the  ab- 
sence of  allegations  that  be  discovered  such 
fact  after  judgment.— Moss  v.  Drost,  57  So.  929. 

Xm.  MERGER  AHD  BAR  OF  CAUaES 
OF  ACTION  AND  DEFENSES. 

<B)  Ckbms  of  AotloB  Md  I>e(eBM«  Merv- 
edt  Borrod,  or  Cooelodod. 

S  906  (Mils.)  A  former  judgment  In  an  action 
for  injonea  from  flooding  of  londa  la  not  a  bar 


t6  a  recovery  for  a  snccessiTe  Innndation. 
though  the  declaration  alleged  a  permanent  in- 
jury.—Bosamond  V.  Carroll  Coun^,  67  So.  979. 

XXV,  COB0X.U8IVENE88  OF  ABJODI- 
OATIOB. 

(A)  Jadsasomta  C^oboIbbIto  la  Gemevml. 

1650  (La.)  Under  Civ.  Code,  art  3SG6,  No. 
31,  a  judgment,  to  be  res  judicata  mast  be  one 
from  which  there  can  be  no  appeal — Koberson 
T.  Goldsmith,  67  So.  908. 

<B)  PorsoMB  CoMoladed. 

S  666  (Uiss.)  A  judgment  creditor  Md  bar^ 
red  by  all  equitiea  which  bar  the  judgment  debt- 
or.—Candler  V.  Cromwell,  67  So.  554. 

S  702  (Fla.)  In  suit  by  owner  of  land  abut- 
ting on  street,  plea  that  In  suit  between  town 
authorities  and  person  obstructing  the  street, 
it  was  adjudged  not  a  public  street  but  private 
property,  keU  not  good.— Jadion  Bullock,  57 
So.  365. 

1 707  ^Ija.)  The  effect  of  a  consent  decree 
as  to  third  persons  is  merely  that  of  a  trans- 
action in  authentic  form.— Roheraon  t.  Gold- 
smith, 67  So.  908. 

(O)  Hatters  Coaeladad. 

S7I3  (Fla.)  A  final  adjudication  upon  the 
merits  htld  not  conclasive  in  a  subsequent  suit 
which  is  not  upon  the  same  cause  of  action  and 
between  the  same  parties  or  their  privies  in  in- 
terest—Jackson V.  Bollock,  57  So.  355. 

1716  (Fla.)  Facts  necessary  to  show  right 
of  public  in  use  of  street  hrtd  not  the  same  as 
facts  to  show  right  of  abutting  owner  to  have 
the  use  of  the  street,  as  agauwt  one  who  ia 
bound  the  reserved  righta  of  the  abatting 
owner.— Jackson  v.  Bullock,  67  So.  356. 

XV.  I.IEN. 

6779  (Fla.)  Land  actually  conveyed  before 
judgment  is  not  affected  by  the  lien  thereof, 
where  the  liability  had  no  relation  to  the  prop- 
er^  and  accrued  after  the  conveyance. — Jacobs 
V.  Scheurer,  57  So.  366. 

XX.  PATKENT,  SATI8FAOTXOR, 
BKEBQEB.  AND  DISGHABOB. 

1883  (Fla.)  Allegation  that  defendant  is  in- 
solvent and  has  no  property  in  the  roautv 
where  he  Uvea  subject  to  execution  and  sate 
held  sufficient.— Malsby  v.  Gamble.  67  So.  087. 

Bill  to  enjoin  execution  held  to  state  a  case 
for  equitable  relief.— Id. 

XXn.  FI.EADINO  AND  EVIDENGE  OF 
JUDQHENT  AS  ESTOPFEI.  OB 
DEFENSE. 

8  948  (Ala.)  In  an  action  for  divorce,  defeni^'-  1 
of  bar  by  a  former  action  should  be  Invoked  bi 
a  plea,  and  not  by  motiou.r^ordaa  t.  Jordan. 
67^So.  4S8. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  |  304;  Evidence.  SI  10-^  i 

JUDICIAL  SALES. 

See  Execution.  H  ^ie-Sll:  Executon  and  Ad- 
ministrators, 11  880.  888;  Taxation.  M 
631.  696-7S,  734-742.  810. 

§  16  (La.)  Under  the  express  proviaioaB  of 
Civ.  Code,  art  2610,  where  an  InuDOvable  is 
sold  at  public  auction  for  cash,  the  pardbaaer 
may  retain  the  price  until  the  act  of  sale  is 

Sassed.— Beck  v.  PxogresBlve  Bealty  Co.,  5T  So. 
78. 

Act  No.  Sie  of  1908  held  to  have  no  applica- 
tion where  the  court  orders,  or  the  seisinr  cred- 
itor Instructs,  the  sheriff  to  sell  for  cash  pay- 
able at  time  of  adjudication.- Id. 

122  (Le.)  Where  real  estate  ia  adjndicatod 
for  cash  at  a  jndidal  sale,  poxdiaser  fceM  not 
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entlQed  to  ntaln  price  until  act  of  lale  ii 
passed,  but  mnst  comply  with  bid  on  demand 
of  the  officer  making  the  sale.— Beck  v.  ProgreB- 
sive  BealtT  Co..  ST  So.  &78. 

JURISDICTION. 

See  OonstitDtional  Law.  I  197;  Goarta; 
Grimioal  Law,  U  260.  1144;  Elections,  if 
154;  Infants,  |  18;  Insane  Persons;  Jus- 
dees  of  the  Peace,  U  54,  60,  141. 

JURY. 

See  Costs,  |  175;  Criminal  Law,  H  741-800, 
905.  1156;  Grand  Jaiy;  Trial,  U  1B9-17U. 
191-206. 

H.  KIOHT  TO  TBl&Z.  BT  JUBT. 

S3i  (Ala.)  Code  1907.  |  8740  et  seq.,  which 
gives  a  judgment  creditor  or  a  simple  creditor 
the  right  to  maintain  a  bill  for  the  discovery 
of  assets,  is  not  nnconstitational  as  cutting  on 
a  jury  trial.— Elliott  t.  Kyle.  57  So.  752. 

$  37  (AlajLpp.)  Act  of  April  21,  1911  (Laws 
lOU,  p.  687),  authoriising  appellate  courts,  with 
the  consent  of  the  parties,  to  reduce  excessive 
damages  instead  of  reversing  and  remanding 
for  new  trial,  held  to  offend  no  provision  of  the 
Constitation  touching  right  to  jury  trial. — 
Central  of  Georgia  By.  Go.  v.  Steverson,  57  So. 
404. 

CHAKOE,  And  oompeh- 

■ATIOH. 

170  (Ala.)  Accnsed  held  not  entitled  to  ob- 
ject to  the  retasal  to  place  the  names  of  cer- 
tain jurymen  on  the  list  of  a  special  venire. — 
Talley  v.  State.  57  So.  445. 

1 70  (Ala.)  That  two  regular  jurors  were  ex- 
cused from  serving  on  the  regular  panel  did 
not  prevent  tbeir  names  being  placed  on  a 
special  venire.— Parris  y.  State,  57  So.  867. 

8  70  (Ala.App.)  Acts  1900.  p.  317.  {  32,  re- 
lating to  the  summoning  of  jurors  in  capital 
cases,  held  mandatory  .—Johnson  v.  State.  67 
So.  593. 

§80  (AIa.App.)  Under  Acts  Bp.  Seas.  1900, 
p.  319.  S  32,  a  reversal  of  a  conviction  for  man- 
slaughter will  be  granted,  where  the  venire  did 
not  contain  the  legal  number  of  names ;  two  of 
the  jnrors  drawn  for  regular  jury  service  not 
having  been  sommoned.- Clai^  v.  State,  S7  So. 
1034. 

V.  OOBCPETEKCT  OF  JUBOBS.  CHAI- 
AHD  OBJBOTIOMS. 

S  90  (Ala.)  That  a  jnroT  was  a  boarder  at 
plaintiff's  house  held  to  vitiate  the  verdict,^ 
Birmingham  Ry.*  Light  &  Power  Co.  v.  Dren- 
nen.  57  So.  876. 

8  1 03  (Ala.)  A  juror  held  properly  pronounced 
competent,  tfaougo  he  had  formed  an  opinion 
from  wlwt  be  had  previously  heard  of  the  case 
and  eoald  not  be  anre  that  snch  opinion  might 
not  unconsciously  influence  him.— Pope  v.  State. 
57  So.  245. 

{116  (Ala.)  A  motion  to  quash  a  venire,  be- 
cause not  served  forthwith  on  accused,  as  re- 
quired 1^  Jury  Law,  |  32,  held  by  equally  di- 
vidiid  court,  to  have  beenjpropprly  denied,  be* 
cause  not  within  MCtion  28.— Savage  v.  State, 
57  So.  468. 

Under  Jnij  Law,  |  82,  a  venire  may  not  be 
quashed  because  of  a  mistake  in  the  name  of  a 
peiMm  aununoned.— Id. 

JUSTICES  OF  THE  PEACE. 

See  False  Imprisonment,  |  22;  Mandamua.  I 

148. 


m.  crvtXt  JiTBxsDioTxoir  ahd  au- 

THOBITT. 

8  54  (Miss.}  The  test  of  jurisdiction  of  a  jus- 
tice in  replevin  held  the  value  alleged  in  the  af- 
fidavit, in  the  absence  of  bad  faith,  and  not  the 
value  found  by  the  jury.— Johnson  v.  Tabor,  67 
So.  365. 

8  60  (Ala.)  In  actions  for  damages  for  in- 
juries to  real  estate  required  by  Code  1907,  8 
6110,  to  be  brought  in  the  county  where  the 
land  was  located,  held,  that  defendant  by  delay 
had  waived  his  right  to  plead  in  abatement.— 
Wolff  V.  McGaugh,  67  So.  754. 

IV.  PBOOEDUBE  HT  OiVLL  OASBS. 

8  124  (Miss.)  Plaintiff  in  replevin  cannot 
have  judgment  for  a  greater  value  than  alleged 
in  the  affidavit  by  which  the  action  was  began 
before  a  justice,  which  la  the  statement  of 

glaintiff's  cause  of  action.— Johnson  v.  Tabor, 
7  So.  366. 

V.  BETIEW  OF  PBOOEEDnroa. 
(A)  Appeal  ud  Bnfor. 

I  140  (AU.AppO  Act  Sept.  29.  1903  (Loc. 
Acts  1908.  p.  398)  8  2,  requiring  "all  appeals" 
from  justices  of  the  peace  in  C.  connty  in  civil 
suits  to  be  taken  to  the  county  court  of  said 
county,  is  not  repealed  by  Act  Feb.  28,  1907 
(Loc.  Acts  1007,  p.  279),  entitled  "An  act  to 
provide  for  holding  separate  terms  of  the  cir- 
cuit court  for  C.  county  at  E";  section  15 
providing  that  the  circuit  court  held  at  E. 
shall  have  "jurisdiction  over  all  causes  within 
said  district  conferred  by  law  on  the  eircalt 
courts."— Ex  parte  Graham,  57  So.  1016. 

8  141  (Miss.)  The  fact  that  the  jury,  in  re- 
plevin before  a  justice  of  the  peace,  found  the 
value  of  the  property  greater  than  that  stated 
in  the  affidavit,  doea  not  affect  the  jurisdiction 
of  the  court  on  appeaL^ohnson  v.  Tabor,  57 
So.  365. 

I  150  (Ala.)  In  view  of  Code  1007,  {  4720. 
held,  that  tbe  right  to  plead  in  abatement,  if 
abandoned  in  the  justice's  court,  could  not  be 
revived  on  appeal  to  the  circuit  court— Wolff 
V.  McGaugh,  57  So.  754. 

8  174  (Mies.)  rnder  Code  1006.  S  2347.  the 
answer  of  gamiRbee  cflnnot.  over  objections,  be 
filed  for  the  first  time  in  the  circuit  court  after 
an  appeal  from  the  justice  court. — Southern 
Lumber  &  Mfg.  Co.  v.  Mallett,  57  So.  54& 

(B)  Certiorari. 

8  194  (Ala.App.)  In  detinue  in  a  justice's 
court  in  which  the  plaintiff  gave  bond  pursuant 
to  Code  1907.  8  3780.  in  rendering  Judgment 
for  defendant  without  assessing  the  value  of  the 
property  as  required  by  section  3781,  held  not 
to  make  the  judgment  void,  so  that  certiorari 
would  not  lie  to  review  it. — Illnes  v.  Tribble,  57 
So.  266. 

A  writ  of  certiorari  to  a  justice  of  the  peace 
issued  upon  giving  bond  for  a  statutory  writ 
of  certiorari  pursuant  to  Code  1007,  {  4714, 
Acid  subject  to  being  treated  as  a  statutory 
writ.— Id. 

8  208  (A1a.App.)  Upon  removal  of  a  case  to 
the  circuit  court  from  a  justice's  court  by  stat- 
utory certiorari,  held,  that  the  circuit  court 
should  try  the  case  de  novo,  and  not  merely 
quash  the  judgment,  If  It  were  merely  erroneous, 
end  not  void.— Hines  v.  Tribble,  57  So.  205. 

JUSTIFIABLE  HOMICIDE. 

See  Homidde.  88  111-122. 

JUVENILE  COURTS. 

See  Infants,  8  18. 
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KNOWLEDGE 

See  Bankruptcy.  I  425;  Banki  and  BBflldos, 
i  116. 

LACHES. 

See  Abatement  and  Revival.  S  74;  Appeal  and 
Error,  |  787;  Equity.  S  67. 

LANDLORD  AND  TENANT. 

See  CostB.  |  42;  Ejectment.  {  49;  Mechanica' 
JAerm,  f|  298,  299;  Mines  and  Minerals; 
Salea,  i  1 ;  School*  and  School  District!. 

I.  OBEATIOir  AHD  BXISmiOB  OF 
THE  BELATIOH. 

19  (Misa.)  Where  the  vendor,  who  executed 
a  bond  for  title,  admitted  the  vendee  Into  poa- 
HMston,  held,  tmt  upon  the  vendee's  failure  to 
make  psTmenta  the  partiea  aaaumed  the  rela- 
tion of  landlord  and  tenaDt.~\V.  L.  B<Mliaon 
Co.  T.  Weathezabr,  S7  Sa  083. 

VIII.  SEHT  AMD  ABTAHCEB. 
(B)  A«tlOB>> 

I  229  (La.)  Before  sain;  out  provisional  seiz- 
ure In  conDection  with  a  suit  on  rent  notes, 
held,  that  the  lessor  should  have  presented  the 
notes  for  payment.— Bonnabel  v.  Metairle  Cy- 
presB  Co.,  57  So.  271. 

1 246  (La.)  Where  an  onezpired  lease  of  a 
Jodsinent  debtor  has  been  seized  and  sold,  the 
lessor  has  no  privilege  on  the  proceeds  of  the 
sale,  hia  privilge  extending  only  to  the  mov- 
able property  on  the  premises. — Brunner  Mer- 
cantile Co.  V.  Rodgin,  67  So.  1004. 

S248  (AIa.App.)  Under  Code  1907,  H  4734, 
4743,  a  landlord's  lien  held  paramonnt  to  the 
lien  of  one  raising  a  crop  under  an  agree- 
ment with  the  tenant,  by  fui-nishing  the  labor 
for  a  part  of  the  crop. — Hudson  v.  Wright, 
57  So.  90. 

i  252  (Aliss.)  A  landlord  can  enforce  the  lien 
for  nut  and  supplies  against  a  bona  fide  Rur- 
chaser  for  valne  of  the  crops  raised  by  the  ten- 
ant on  the  Innd.— W.  L.  Itobinaon  Co.  v.  Weath- 
ersby.  57  So.  983. 

1 2M  (Miss.)  A  vendor,  who  admitted  a  pur- 
cbaaer  into  possession  on  a  bond  for  title,  whicb 
raised  the  relationship  of  landlord  and  tenant, 
held  not  estopped  from  claiming  the  crops  rais- 
ed by  the  tenant  under  his  landlord's  lien. — 
W.  L.  Bobinson  Co.  v.  Weathersby.  57  So.  983. 


LANDS. 


See  Public  Lands. 


LARCENY. 

See  Criminal  Law,  Sfi  448.  761,  792;  Emhez- 
clement;  Bobbery. 

X.  OFFEITSES  AND  RESPONSIBILITY 
THEREFOR. 

S  15  (AIa.App.)  A  daughter  taking  money  in 
her  possession  as  agent  of  her  father  held  guilty 
of  larceny.— Jackson  v.  State,  57  So.  594. 

t  15  (AIa.App.)  One  merely  having  the  ens- 
tody  of  goods  may  commit  larceny  thereof. — 
Barney  v.  State,  57  So.  598. 

II.  PROSECUTION  AND  PUNISH. 
MENT. 

<A)  Indictment  «»d  IntormatlOM. 

S32  (Ala.App.)  An  indictment  for  the  lar- 
ceny of  money  held  to  properly  charge  that  the 
money  was  the  property  of  prosecutor. — Camp- 
bell V.  State,  67^  So.  412. 

1 40  (Ala.App.)  A  person  Indicted  for  larce- 
ny of  a  cow  under  Code  1907,  |  7324,  cannot  be 


convicted  of  the  larceny  of  a  cteer  calf.— -Uarah 
r.  State,  57  So.  387. 

155  (Fla.)  Evidence  keU  to  sustain  convic- 
tion of  larceny.— Powdl  t.  State,  57  So.  609. 

<C)  Tvlal  and  Review. 

175  (Fla.)  Omission  of  word  "away"  from 
charge  as  to  felonious  taking  and  cariylng  of 
personal  property  of  another,  in  a  prosecution 
for  larceny,  held  not  per  se  error. — Presler  v. 
State,  ru  So.  605. 

I  77  (Fla.)  Charge  as  to  ezclnsive  posse!«ioa 
of  goods  recently  stolen,  or  concealment  there- 
of, held  to  include  idea  that  the  person  knov 
ingly  had  possession  of  or  concealed  tb«  sooda 
—Presley  v.-  State,  57  So.  6(Mt. 

USCIVIOUS  COHABITATION  OR 
CONDUCT. 

See  Lewdness. 

LAST  CLEAR  CHANCE. 

See  Street  Railroads,  i  118. 

LEADING  QUESTIONS. 

See  Witnesses,  i  240. 

LEASE. 

See  Uinea  and  Minerals. 

LEGISLATURE. 

See  States,  |  173. 

LETTERS. 

See  Evidence,  fi{  183,  378. 

LEVY. 

Sea  Attachment,  i  164. 

LEWDNESS. 

See  Obscenity. 

8  9  (Fla.)  In  a  prosecution  for  living  in  aa 
open  state  of  adultery  between  certain  dates, 
evidence  of  a  single  act  of  intercouTae  prior 
to  such  dates  ftela  inadmlaBlble.— Woodson  t. 
State,  S7  So.  174. 

LEX  LOCI. 

See  Hnsband  and  Wife,  |  24a 

LIBEL  AND  SLANDER. 

See  Criminal  Law,  {  76G. 

I.  WORDS  AND  ACTS  ACTtqKABU, 
AND  LXABILITT  THEREFOR. 

1 4  (La.)  Where  defendant  had  probable 
cause  to  believe  the  allegations  of  his  answer 
were  true,  no  legal  malice  can  be  impnted  b»»- 
cause  thereof. — Marks  v.  National  Fire  In  a. 
Co..  57  So.  168. 

9  7  (Fla.)  Statements  of  president  of  coedn- 
catlonal  college  held  not  slanderona,  as  charirins 
fomicftUon.— Hulley  v.  Hunt.  57  So.  007. 

It  is  not  charging  fornication  for  the  pre^u- 
dent  of  a  college  to  say  of  a  suspended  utadi-r.t 
that  she  would  be  mined  for  life  if  he  told  all 
he  knew  about  her.— Id. 


m. 


JUSTIFICATION 
TIOM. 


AND  MinOA- 


f  56  (T^.)  Where  alleged  libels  tn  an  answrr 
are  withdrawn  on  compromise  of  the  suit  with 
the  consent  of  the  plamtiff,  an  action  theref>v 
does  not  lie.— Marks  t.  National  Fire  Ins.  Co. 
57  So.  ICS. 
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IV.  AOnOHS. 

<B)  Partlea,  PrellnlB«rjr  proeeedlnKSt 

1 100  (La.)  In  an  action  for  damages  (or 
siHuder,  the  plaintiff  must  prove  the  words 
Btrictly  ai  alJeged  in  the  petition.— Vorden- 
baumen  Lumber  Co.  v.  Parkerson,  57  So.  524. 

(B)  Tvlal,  Jvdvwent,  and  Review. 

i  123  (Fla.)  \yfaeTe  the  words  Bpoken  conld 
not  property  leave  on  the  liearer's  mind  the  im- 

ftressioD  charged  in  the  innuendo,  there  la  no 
Bstie  for  the  jury.— Holley  t.  Hant,  67  So. 
607. 

T.  VLAKBEM  OF  PBOFEBTT  OB 
TITLE. 

I  140  (La.)  In  a  jactitation  snit.  a  plalnUfF 
or  intervener  alleging  slander  of  bis  title  must 
DTOve  actual  posaessioD  of  tiie  premises.— La 
B^rre  t.  Burton-Swarta  Grpress  Co.,  67  So. 
655. 

Want  of  actual  possession  of  premises  in 
plaintiff  or  intervener  may  be  pleaded  by  de- 
fendaot  by  way  of  exception  in  a  jactitation 
suiU-Id. 

▼I.  CBDaiTAI.  BUPOWilBItJTT. 

(A)  OC«BBM. 

1 141  (A]a.App.)  "Slander"  or  "defamation" 
definea.— Dnngan  v.  State,  57  So.  117. 

(B)  ProaeoBtloa  amd  PaMlsksteat. 

52  (AhuApp.)  In  view  of  Code  1907.  H 
. /47.  784a  affidavit  ehargiiiB  defamation  held 
BUffident— Dtmgan  t.  State,  67  So.  117. 

LICENSES. 

See  Phyricians  and  Surgeons,  |  6;  Railroads, 

II  261.  274r-282. 

I.  FOB  OOOUFATZOirS  AHD  FBIVI- 
X.EOE8. 

{ 6  (Fla.)  Under  the  charter  of  the  city  of 
Jncksonville  (Laws  1901,  c  B065),  it  may  reg- 
ulate the  sale  of  milk  within  its  territorial  lim- 
its, and  require  a  license  tax.— State  v.  Smitli, 
67  So.  426. 

8  20  (Fla.)  A  city  board  of  health  may  be 
Kiven  power  to  withhold  license  to  sell  milk  if 
the  p^ce  of  business  or  wagons  be  not  in  a 
sanitary  condition  fit  for  the  purpoK.— State 
V.  Smith.  67  So.  426. 

f  22  (Fla.)  A  city  may  anthorixe  Its  hoard  of 
healtii  to  prescribe  the  fonuH  for  applications 
for  licenses.— State  v.  Smith,  57  So.  426. 

LIENS. 

Spe  Chattel  Mortsages.  U  118.  138-147; 
Frauds,  Sutute  of.  i  OR;  Jiidgmeot  fi  779; 
Landlord  and  Tenant,  fil  246-254;  Mechan- 
ics* Liens;  V'endor  and  Purchaser,  H  251. 
278 

LIFE  ESTATES. 

See  WUIb.  1*615. 

%  13  (Ala.)  A  life  tenant  Is  entitled  to  the 
use  of  the  wood  and  timber,  but  not  to  the  ex- 
tent of  committing  waste  or  makios  a  sala 
ther«>f.— Bell  v.  Burkhalter,  57  So.  46a 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Sales,  |  126;  Ten- 
dor  and  Purchaser,  f  278. 

I.  STATITTES  OF  LnnTATIOM. 

<B)  Ltmltatloaa  Applloable  to  Partlealar 
Aetlona. 

I  19  (1^.)  Under    Civ.    Code,    arts.  1791, 

3.">J2,  an  action  by  an  heir  of  ad  Interdict  to 
recover   property   pnrtitioned   held   barred  by 


prescription.— Hamilton  t.  Hamilton,  57  So. 

S  30  (Jja.)  The  plea  of  three  years  prescrip- 
tion applies  only  to  cases  arising  from  coo- 
tract,  but  the  plea  of  one  year  prescription  is 
the  proper  one  to  be  applied  m  actions  for 
torts. — Standnrd  Chemical  Co.  v.  ininois  Cent. 
R.  Co..  57  So.  782. 

S3t  (Fla.)  CauBeof  action  fornegligent  treat- 
ment by  physician  held  barred  in  three  years  by 
Gen.  St.  1006. 1 1725,  anbd.  6.— Palmer  t.  Jack- 
son, 57  So.  240. 

I  32  (La.)  Action  of  damages  for  alleged  tak- 
ing of  right  of  way  in  street  Jield  an  action  ex 
delicto,  barred  by  prescription  of  one  year. — 
Standard  Chemical  Co.  v.  Illinois  Cent  B.  Co.. 
57  So.  782, 

II.  OOMFUTATIOM  OF  PEBIOD  OF 
UmTATIOK. 
(C)  Personal  Dlsabllltlea  and  Privlleares. 

S  72  (Ala.)  Code  1907,  {(  4846,  4860,  Mtld  to 
operate  to  extend  limitations  in  favor  of  minors 
only  when  the  limitations  had  never  commenced 
to  run  against  their  predecessor.— Richardson 
V.  Mertins,  67  So.  720. 

m.  AOKHOWIiEDOlffEIIT,  MBW 
PBOnSE.  AKD  PABT 
PAYHEMT. 

S  146  (La.)  Unsigned  memorandum  held  in- 
sufficient to  establiah  interruptioD  of  prescrip- 
tion claim  against  succession  oiF  decedent  for 
money  loaned  to  the  decedent. — Snocession  of 
Alexander,  67  So.  684. 

V.  PLBADINO,  EVrDEWOE.  TBIAI^ 
AND  REVIEW. 

S  183  (La.)  A  general  plea  of  prescription  is 
bad,  bat  the  particular  prescription  relied  on 
must  be  specially  pleaded^Succeaslon  of  Drys- 
dale.  57  So.  789. 

LIQUOR  SELLING. 

See  Intozicating  Liquors. 

LIVE  STOCK. 

See  BaSroads,  K  439-147. 

LOANS. 

See  Damages.  K  120,  175;  Limitation  of  Ac- 
tioni,  I  14a 

LOCAL  ACTIONS. 

See  Conrta,  I  7. 

LOCAL  LAWS. 

See  Statutes,  S|  8%,  68-94. 

LOGS  AND  LOGGING. 

See  Noisance,  $  7. 

13  (Ala.)  A  sale  of  standing  timber  passes 
no  interest  in  the  soil  generally,  and  until  the 

purchaser  enters  and  aevers  the  timber  it  re- 
mains in  poRseBSion  of  the  landowner. — Chris- 
topher V.  Curtis-Attalla  Lumber  Co.,  57  So. 
837. 

{3  (A]a.App.)  A  conveyance  of  standing  tim- 
ber construed. — Montgomery  Cooperage  Co.  v. 
Carter,  67  So.  60. 

13  (Ala.App.)  Under  Code  1907,  |  3856,  an 
uowitnessed  instrument  certifying  to  a  sale  of 
certain  trees  uncut  held  not  a  ^ed  conveying 
title  to  real  property.— Gibbs  v.  Wright,  57  So. 
258. 

A  conveyance  of  standbg  treea  roust  be  ex- 
ecuted with  the  formalities  of  a  deed,  as  pre- 
scribed by  Code  1907.  |  3355.-Id. 

Contracts  for  the  aale  of  standing  trees  con- 
fer no  right  on  the  licensee  to  cut  and  remove 
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the  tTe«a  after  the  tennlutioii  of  the  time 
fixed.— Id. 

1 3  (Ala.App.)  In  an  action  for  the  price  of 
crose-ties,  mm.  tliat  defendant  had  not  waived 
bis  riffht  to  set  off  lou  resulting  from  piain- 
tifTs  breach.— McCloud  t.  Floumoy,  57  So. 
63a 

S  3  (La.)  Purchase  of  timber,  snbject  to  con- 
ditions of  payment  of  certain  notes,  heU  to 

S're  purchaser  no  right  to  itosaessioD.— La 
arre  v.  Burton-Swarti  Cypress  Co.,  57  So. 
655. 

8  4  (Ala.App.)  A  contract  for  the  cutting  and 
remoral  of  timber  held  to  confer  on  plaintilT 
no  title  thereto,  bat  a  mere  license  to  remove 
the  timlier  wttUn  a  specifled  time,  and  not 
afterwards.— Gibba  t.  Wright,  57  So.  25a 

LOST  INSTRUMENTS. 

See  Fleadinf,  |  840. 

LUMBER. 

See  Nuisance,  !  7. 

LUNATICS. 

See  Insane  Persona. 

MAINTENANCE. 

See  Guardian  and  Ward,  |  1S8;  Hnsband  and 
Wife,  H  286)6-296. 

MALICE. 

8e«  Homicide,  |  11;  Ubel  and  Slander,  1  4. 

MALICIOUS  PROSECUTION. 

H.  WART  or  PBOBABIiE  CAUSE. 

i  21  (Ala.)  That  defendant  consolted  a  rep- 
utable attorney  and  the  attorney  adrised  the 

Srosecution,  Is  not  of  itself  a  defense.— Abioc- 
Dn  Mills  T.  Qrogan,  57  So.  42. 

V.  ACTIONS. 

142  (Hiss.)  A  principal  is  liable  for  mali- 
dons  prosecution  by  his  agent,  where  such  pros- 
ecntlon  was  authorised  or  autaeqnently  ratified. 
— Fisber  t.  Westmoreland,  67  So.  5(IS. 

Letter  from  principal  to  agent  held  not  to  ex- 
pressly authorise  the  agent  to  iffoaecute  certain 
persons  for  theft.— Id. 

Agent  in  charge  of  a  sawmill  held  to  have  no 
implied  authority  to  prosecute  for  an  alleged 
Iheft  from  the  mill.— Id. 

{  58  (Ala.)  In  an  action  for  malicious  prose- 
cution, plaintiff  Keld  entitled  to  show  that  the 
deputy  sheriff  who  arrested  him  was  appointed 
at  defendant's  request- Abingdon  Mills  v.  Gro- 
can,  67  So.  42. 

1 64  (Ala.)  Evidence  in  an  action  for  mali- 
cious prosecution  held  not  to  show  probable 
cause. — ^Abingdon  Mills  t.  Grogan,  57  So.  42. 

{68  (Ala.)  Punitive  damages  mar  be  award- 
ed for  a  malicious  prosecution.— Abugdon  UBIs 
V,  Grogan,  57  So.  42. 

{71  (Ala.)  In  an  action  for  malicious  pros- 
ecution, whether  the  prosecutioDs  were  in  good 
faith  on  the  advice  of  counsel  held  a  jury  quea- 
tlou.— Abingdon  Alills  t.  Grogan,  67  So.  42. 

MALPRACTICE. 

See  Phyticiass  and  Surgeons,  {{  14-1& 

MALT  LIQUOR. 

See  Intoxicating  Liquors. 


MANDAMUS. 

See  Appeal  and  Error,  |  1194:  States. 

iz.  nrBjaoTs  Ain>  pubposss  of 

RELIEF. 

(A)  Attta  mm*  Pg>aee*ts>—  o<  CMvta. 

i  48  (Ala.)  Under  Code  1907,  {  S8S7.  reqidr- 
ing  nonresident  plaintiffs  to  give  secnrity  for 
costs,  held,  that  the  trial  court  might  b»  com- 
pelled by  mandamus  to  dismiss  an  action  in 
which  security  had  not  been  given.— Ex  parte 
Bradshaw,  67  So.  16. 

{  50  (La.)  Mandamus  will  not  lie  to  compel 
a  judge  to  again  decide  a  primal?  electkn  pro- 
test on  the  merita,  or  to  review  or  reverse  Ui 
Judgment  on  the  meilts^Brown  Dnpnj,  57 
So.  8»0. 

{ 53  (Ala.)  Mandamus  is  the  proper  remedy 
to  require  the  lower  court  to  stay  a  proceedins 
in  a  divorce  action  until  complainant  pay  the 
costs  of  previous  suits,  and  to  show  canae  why 
the  order  allowing  alimony  should  not  be  vacat- 
ed.—Jordan  T.  Jordan,  57  So.  430. 

S  S9  (Ala.)  Mandamus  Is  the  proper  remedy 
to  require  the  lower  court  to  stay  a  proceeding 
in  a  divorce  action  until  complainant  pay  th« 
costs  of  previous  suits,  and  to  show  caoae  why 
the  order  allowing  alimony  should  not  be  va- 
cated.—Jordan  V.  Jordan,  67  So.  436. 

{61  (La.)  Application  of  person  charged 
with  capiul  offense  to  be  adndtted  to  b^  Mi 
not  to  make  it  the  plain  duty  of  the  Jndiie  to 
grat  the  application.— State  v.  Jenkins,  57  So. 

(B)  AetB  mm*  Prae«««l«KB  mt  Paftlte  OH- 
eera  and  BM,rd«  mmti  HwBleipalltlM. 

fl  100  (Ala.)  Mandamus  AeM  to  be  an  appro- 
riate  remedy  against  a  county  treasurer  oo 
is  refusal  to  par  a  warrant  founded  on  a 
claim  authorised  by  law,— State  v.  Ifima.  57 

So.  406. 

m.  JimiSDICTIOH.  PROCEEDIHOS. 
AVD  RELIEF. 

{  148  (Fla.)  An  individual  cannot  prosecute 
mandamus  to  compel  a  justice  of  the  peace  to 
issue  a  warraut  in  a  criminal  case. — ^Nickelson 

v.  State,  57  So.  194. 

{151  (La.)  Right  of  candidates  for  member- 
ship of  state  central  committees  to  have  names 
printed  on  official  ballots  Aeld  not  subject  to 
adjudication  in  mandamus  to  which  they  are 
not  parties. — State  ex  rel.  Williams  v.  Evereit, 
57  So.  576. 

S  165  (Fla.)  Demurrer  to  return  to  alterna- 
tive writ  of  mandamus  held  to  admit  well- 
pleaded  averments  of  fact  and  fair  inferences 
therefrom,  but  not  conclusions  of  law. — State  v. 
LouisvlUe  &  N.  R.  Co..  57  So.  175. 

{  180  (Fla.)  Where  an  amended  return  pre- 
sents no  sufficient  defense  to  an  alternative 
writ  of  mandamus,  a  peremptory  writ  may  he 
awarded.— State  v.  Louisville  &  N.  B.  Co.,  57 
So.  673. 

MANSLAUGHTER. 

See  Homicide. 

MAPS. 

See  Evidence,  {  S42. 

MARK. 

See  Animals,  |  18. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

{  I  (Fla.)  At  common  law  marriage  im  a  civd 
contract  relation,  valid  when  couaummated  by 
consent  and  cohabitation  of  parties. — Cnras  v. 
Hendrix,  57  So,  345. 
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S2  <Fla.)  Th«  marriage  relation  Is  subject 
to  regulation  hj  law.— Caras  t.  Hendrix,  67  So. 
345. 

1 13  (Fla.)  8tatotoT7  ecactmentB  relatiog  to 
marriage  held,  generally  directory,  so  that  fail- 
ure to  comply  therewitti  does  not  ioTalidate  a 
common-law  marriage. — Caras  v.  Hendrix,  57 
So.  845. 

Marriage  contract  between  competent  par- 
ties consummated  under  rules  of  common  law 
held  not  invalidated  by  any  statute.— Id. 

Gen.  St.  1906,  H  2574-2578,  relating  to 
marrlag*  licenses  and  marriage  ceremonies, 
itU  merely  cUrectory,  not  affecting  validity  of 
marriage  consummated  as  at  common  law.— Id. 

1 40  (Ala.)  Rule  governing  presun^tion  of 
marriage  from  cobautation,  stated.— Prince  t. 
Edwards,  57  So.  714. 

S50  (Ala.)  Evidence  held  to  warrant  a  find- 
ing of  existence  of  a  common-law  marriage,  as 
affecting  the  right  to  letters  of  administration 
as  a  widow.— Prince  v.  Edwards,  67  So.  714. 

i  50  (Miss.)  E^dence  Md  sufficient  to  estab- 
lisn  the  valfdi^  of  a  second  marriage.— Taylor 
T.  (Barrett,  57  So.  658. 

158  (La.)  Interdiction  for  insanity  and  in- 
carceration in  state  asylum  of  one  of  the 
spouses  is  no  ground  for  annulling  the  mar- 
rtege.— Ryals  v.  Ryals,  67  So.  004. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

I  I  (Ala.)  The  right  to  marshal  securities  is 
confined  to  cases  where  two  or  more  persons 
are  creditors  of  the  same  debtor  and  for  suc- 
cessive demands  to  the  same  prDpert7.-^haiid- 
ler  T.  Kyle.  57  So.  475. 

1 2  (Ala.)  The  equity  of  one  of  two  joint 
debtors  to  have  the  whole  debt  discharged  by 
the  other  to  bis  own  exoneration  may  be  en- 
forced by,  and  for  the  benefit  of,  his  separate 
creditors.— Chandler  t.  Kyle,  57  So.  475. 


MASTER  AND  SERVANT. 

Injunction,  | 


See  Corporations,  | 
Trial.  H  IM,  244,  : 


423; 
262. 


20; 


I.  THE  BEZ.ATIOK. 

{  30  (MlssJ  Intoxication  held  a  proper  ground 
for  discharge  of  a  servant. — Willis  v.  Lowery, 
57  So.  418. 

HI.  MASTER'S  UABIUTT  FOB  IN- 
JUBIES  TO  SEBVAET. 
(A)  Nature  and  Extent  In  General. 

I  96  (I^a.)  The  negligence  of  a  licensee  oper- 
ating railroad  tr^ns,  whereby  a  section  fore- 
man s  work  is  rendered  unnecessarily  danger- 
ous, held  inipntable  to  tbe  foreman's  employ^ 
—Bailey  T.  Louisiana  &  Northwest  B.  Co.,  57 
So.  325. 

(B)  Toola.  Haehlnerr*  Appllaaees*  aad 
Plaees  tor  Work. 

II  101,  102  (IjS.)  A  section  foreman  in  tbe 
employ  of  a  railroad  company  has  a  ri^ht  to 
expect  a  reasonably  safe  place  in  which  to 
work.— Bailey  v.  Lomsiana  &  Northwest  R.  Co., 
&7  So.  325. 

If  101,  102  (La.)  A  master  la  not  reanired  to 
furnish  the  best  and  safest  appliances,  but  only 
to  provide  appliances  wfaicli  are  reasonably  safe 
and  suitable.— Dill  t.  G.  L.  Smith  Lumber  Co., 
67  So.  1006. 

If  101,  f02  (Miss.)  A  master,  operating  a  rail- 
road, held  net  chargeable  with  an  absolute  duty 
to  furnish  a  safe  roadbed.— Ho<A»  v.  Mills,  57 
So.  645. 


!  f03  (Miss.)  A  master  held  not  liable  for 
death,  from  defective  roadbed,  ol  servant  in 
charge  thereof.— Hooks  v.  Mills.  57  So.  545. 

S  107  (La.)  Employer  held  liable  for  injuries 
to  employ*  csused  by  a  defective  appliance. — 
Smith  V.  American  Bridge  Co.,  67  So.  8U1. 

I  107  (Miss.)  A  master  must  not  only  fur- 
nish, but  must  maintain,  a  reasonably  safe 
place;  and  where  tbe  proprietor  of  a  lumber 
mill  allowed  accumulations  to  gather  around 
the  saws,  he  was  liable  for  an  injury  to  a  serv- 
ant caused  thereby. — Finkbine  Lumber  Co.  t. 
Cunningham,  57  So.  916. 

(O)  Metbt»da  of  Work,  Rales,  and  Orders. 

§  137  (l^.)  Acts  of  trainmen  in  running  a 
long  train  backward  with  insufficient  arrange- 
menta'for  stop  signals  held  gross  negligence.— 
Bailey  v.  Louisiana  &  Northwest  R.  Co.,  57 
So.  325. 

(D>  Wamiav  and  Inatraetlns  Serrant* 

i  150  (La.)  A  section  foreman  in  the  employ 
of  a  railroad  company  has  a  right  to  expect 
adequate  instructions.— Bail^  Loulaiana  & 
Northwest  R.  Co.,  57  So.  S25. 

i  153  (Ala.)  An  employer  held  not  bound  to 
instruct  an  inexperienced  employ^  as  to  the 
proper  method  of  loading  metal  pota;  his  duty 
merely  being  to  onload  them.- Republk  Iron 
&  Steel  Co.  V.  Woo&j,  67  So.  441. 

1 156  (Ala.)  Foreman  Meld  negligent  for  fail- 
ure to  warn  employ^  of  drteping  add.— Alabama 
Chemical  Co.  v.  Phelps,  57  So.  694. 

(B)  Fellow  Servaata. 

I  185  (La.)  In  action  for  Injuries  to  toggle 
knocker  in  employ  of  defendant,  plea  of  neg- 
ligence of  fellow  servant  held  not  sustainable. 
—Cross  V.  Lee  Lumber  Co.,  57  So.  631. 

i  185  (Miss.)  Where  a  servant  was  injured 
by  the  failure  of  the  master  to  keep  accumu- 
lations of  trash  from  around  the  saws,  the 
master  cannot  escape  liability  by  showing  that 
a  failure  to  remove  trash  was  due  to  the  neg- 
ligence of  another  servant;  the  duty  beinig 
nondelegable.— Finkbine  Lumber  Co.  T.  Cun- 
ningham, 57  So.  916. 


(F)  lUaka  Ami 


arraat. 


1 205  (La.)  In  action  for  injuries  to  toggle 
knocker  in  defendant's  employ,  plea  of  assump- 
tion of  risk  held  not  sustainable.— Cross  v. 
Lee  Lumber  Co.,  67  So.  631. 

§213  (La.)  A  section  foreman  held  not  to 
tiave  aeaumed  the  risk  of  negligence  of  train- 
men in  tbe  operation  of  traio. — Bailey  t.  IauI- 
siana  &  Northwest  R.  Co.,  57  So.  325. 

1216  (Ala.)  A  minor  and  iDex[)erienced  em- 
p1oy4  held  to  assume  the  risk  of  injury  from  the 
negligence  of  fellow  servants.- RepubUc  Iron 
&  Steel  Co.  v.  Woody.  57  So.  441. 

1217  (La.)  Plaintiff  held  entiUed  to  recover 
(or  injuries  through  the  carelessness  of  an  In- 
competent band  woo  was  not  bis  fellow  servant. 
— Itogers  T.  Hiram  J.  Allen  Lumber  Go,,  57 
So.  166. 

1223  (Ala.)  Employ^  held  not  to  have  as- 
sumed risk  of  danger  of  add  dripping  into  Us 
Alabama  Chemical  Co.  t.  Phelps,  57  So. 

(G)  Coatrlbatorr  Hevllaeaee   of  Servant, 

1231  (La.)  In  action  for  Injuries  to  toggle 
knocker  in  employ  of  defendant,  plea  of  con- 
tributory negligence  held  not  sustainable.— 
Cross  V.  Lee  Lumber  Co.,  57  So.  631. 

1 233  (La.)  Where  tbe  death  of  a  loading 
foreman  of  a  lumber  company  resulted  from 
the  fall  of  a  log  from  a  car  Improperly  loaded 
by  hfm,  his  contributory  negligence  precludes 
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MOTIONS. 

See  Appeal  and  Error.  U  627,  1097;  Coitt  I 
137:  CriminaJ  Law,  if  6S3.  1091,  1126,  U82; 
Jury,  I  U6;  Pleading,  |  362. 

MULTIFARIOUSNESS. 

See  Equity,  S8  148-150. 

MULTIPLICITY  OF  SUITS. 

See  Eqaity,  S  51;  Injimction,  |  26. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Criminal  Law,  I  304;  ETidence, 
8  32;  Intoxicating  Liquors,  I  15;  Judgment, 
91  T02,  715;  Incenses;  Schools  and  School 
Districts:  Statutes,  I  93;  Street  Ballroads ; 
Towns. 

X.  CBGATXOM,  AI.TEBAT10H,  ZXI8T- 
ENOE.  AND  DIBSOLUnON. 

(B)  Tcvvlterlal  Bxtent  and  SBbdtvlatoBs, 
AnBCSailoB,  OonaolMatloD,  and 
DItUIob. 

{24  (Fla.)  Description  of  territory  incorpo- 
rated as  municipality  held  not  void  for  uncer- 
tainty.--LaDe  T.^tate.  57  So.  6^ 

125  (Fla.)  Under  Const,  art  8,  I  8,  an  act 
tncorporating  municipaiitj^  ii  not  unconstitu- 
tional, thou^  the  description  covers  noncontig- 
uous lands.— Lane  v.  State,  57  So.  662. 

(C>  AmcBdmeBt,  Repeal)  or  PorfeltBre  of 
Charter,  aad  DlMOlatloa. 

S  48  (Ala.)  A  change  in  municipal  charters 
does  not  affect  existing  ordinances  In  harmony 
with  the  new  provisions.— Sloss-ShelBeld  Steel 
ft  Iron  Co.  V.  Smith,  57  So.  29. 

IT.  PBOCEEDIWGS  OT  COTTHOH.  OR 
OTHEB  OOTERHIITO  BODY. 

(B)  OrdiBaaeea  aad  Br-Laws  In  General. 

i  109  (Ala.App.)  Under  Code  1007,  I  1258,  a 
city  ordinance  daly  passed  and  published  ia  ef- 
fective,  though  not  recorded  and  certified  by  the 
cleric— Bell  v.  Town  of  Jonesboro,  67  So.  18& 

1 116  (Ala.)  Ordinance  181  of  the  city  of 
Birmingham,  enacted  under  Acts  1800-91,  pp. 
114,  134.  and  Loc.  Acts  1898-99,  pp.  1413-- 
1414,  I  25,  Bubd.  23,  held  not  repealed  by  Code 
1907,  I  1251  (Acts  1907,  p.  790,  I  80).— Slois- 
Sheffield  Steel  &  Iron  Co.  v.  Smith.  57  So.  29. 

S  1 20  (Ala.)  In  determining  the  validity  of  or- 
dinances, a  rrasonable  construction  should  be 
given;  the  judicial  inclination  being  to  sus- 
tain them.— Sloss-Sheffield  Steel  ft  Iron  Co.  t. 
Smith,  57  So.  29. 

A  penal  ordinance  must  be  strictly  conatmed. 
-Id. 

Aa  municipal  ordlavieaa  ate  construed  by  the 
same  rules  as  atatutes,  an  ordinance  may  by 
reference  adopt  the  provisions  of  statates  or 
other  ordinances. — Id. 

I  122  (AlaApp.)  Certain  evidence  held  ad- 
missible to  show  that  an  ordinance  was  pub- 
lished according  to  Code  1907,  f  1258.— BeU  v. 
Town  of  Jonesboro,  67  So.  138. 

Minutes  of  a  city  council  held  to  sufficiently 
■bow  the  adoption  of  an  ordinance.- Id. 

In  an  action  for  breach  of  a  city  ordinance, 
a  particular  method  of  proving  the  ordinance 
had  proper.- Id. 

T.  OFFIOEBS.  AGENn.  ABD  EM- 
VLOTtB, 
(A)  Hmalel»al  OMeers  la  Ooaeral, 

1 146  (Ala.)  An  appointment  by  the  Gtorem- 
or  of  a  commisrioner  of  e  dty  to  fill  a  vacancy 
held  complete,  without  a  commisBlon  required 
^^pode  1907,  i  1474.-Draper  v.  State,  67  So. 


Z.  FOUOa  FOWBK  AJTO  BXaVZA^ 
TXOBS. 

(A)  DelessttoB,  Bzteat,  aad  BmmIm  •< 
Fower. 

1 592  (Ala.)  A  municipal  ordinance,  pro- 
viding that  any  person  guilty  of  any  misde- 
meanor under  the  state  laws  shall  be  punish- 
ed, held  not  invalid,  because  some  of  the  state 
misdemeanor  statutes  were  inapplicable  to  a 
municipally.— Sloss-Sheffield  Steel  &  Iron  Co. 
V.  Smith.  57  So.  29. 

S  5S2  (Miss.)  An  ordinance  adopting  mm  the 
laws  of  the  munldpnlibr  Code  1906,  c  28,  JbcM 
void,  in  view  of  section  3410.— IMsmnkes  v. 
Town  of  Louisville,  57  So.  547. 

i  594  (Ala.)  A  municipal  ordinance,  provid- 
ing that  any  person  guilty  of  a  mdademeanor 
under  tlie  state  laws  shall  be  punished,  is  not 
invalid  for  uncertainty.— Sloss-Sheffield  Steel  ft 
Iron  Co.  V.  Smith.  57  So.  29. 

(Bj  Violations  and  Baforeement  •(  B«b«- 
latlonB. 

1639  (Ala.App.)  A  compliant  for  vfolntiMi 
of  a  city  ordinance  held  to  have  sufficiently 
pleaded  the  ordinance  and  the  provisions  claim- 
ed to  have  been  violated.— BeU  v.  Town  of 
Jonesboro,  67  So.  138. 

i  642  (Ala.Api).)  Defendant  was  not  preju- 
diced b^  the  striking  of  pleas  embradns  mat- 
ter available  under  tue  plea  of  not  gailty. — Bell 
T.  Town  of  Jonesboro,  67  So.  138. 

Defendant  was  not  prejudiced  by  the  orerml- 
ing  of  his  demurrer  to  a  replication  to  hia  sec- 
ond plea,  where  the  matter  in  that  plea  was 
provable  under  his  plea  of  not  guilty. — Id. 

{642  (Miss.)  The  circuit  court,  on  appesl 
from  a  conviction  in  mayor's  court  of  an  of- 
fense against  a  town,  held  wfthout  jaiiadiction 
to  try  the  case  as  a  prosecution  by  tlie  stated- 
Thomas  T.  State,  07  So^864. 

XI.  USE  ABB  BE01TI.ATI0ir  OF  FVB- 
UO  PUCES.  PBOPEBTT. 
ANB  WOBKS. 

(A)  StFMta  and  Mker  PaMte  W«rs- 

1657  (Ala.)  Loc  Acts  1907.  pp.  644.  045. 
held  not  to  ratify  the  obstmcHon  of  a  street, 
so  as  to  deprive  property  owners  of  the  right 
to  recover  damages. — Duy  t.  Alatwma  Western 
R.  Co.,  67  So.  724. 

Log.  Acts  iSW,  pp.  644,  64E&.  vacatiu 
streets  and  alleys,  mm  a  vaKd  exercise  w 
power. — Id. 

The  only  restraint  on  the  state's  power  to 
vacate  streets  and  highways  is  Const.  1901,  I 
23 ;  section  236  being  addressed  solely  to  per- 
sons authorised  to  take  property  for  poblic 
use.— Id. 

1 671  (Ala.)  Where  obstruction  of  street* 
minimised  the  prominence  and  leoseoed  the  val- 
ue of  an  abutter's  property,  he  soffeied  ■  spe- 
cial injury,  entitling  nim  to  recover  damagn. 
—Duy  T.  Alabama  Western  B,  Co.,  67  Bo,  TO. 

MURDER. 

See  Homidde. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  SI  715-819. 

MUTUAL  INSURANCE  COMPANIES. 

See  bsnrance,  f|  ^  70l 

NAMES. 

See  Indictmoit  and  Information.  {  8S. 

NAVIGABLE  WATERS. 

See  Ferries;  Taxation.  |  776:   Waters  and 
Water  Courses. 
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Z.  KIOHTl  OF  FUBUa 

§4  (Fla.)  At  common  law  all  Darisable  wa- 
ters were  held  by  the  sOTerefgn  for  the  benefit 
of  the  whole  people. — MerriU-Stevens  Co.  t. 
Durkee,  57  So.  4X8. 

Upon  admission  into  the  Union,  bj  Act  Cong, 
March  3.  1840.  state  of  Florida  held  to  have  as- 
sumed title  to  end  sovereignty  over  navigable 
waters  for  the  use  of  the  people  of  the  state. 
—Id. 

n.  LANDS  UNDER  WATER. 

1  36  (Fla.)  At  common  law  lands  under  navi- 
p&bif  waters  were  held  by  the  sovereign  for 
the  benefit  of  the  whole  people. — Merrill-Stev- 
ens Co.  V.  Durhee,  57  So.  428. 

Upon  admission  into  the  Union,  by  Act  Cong. 
March  3,  1S45,  state  of  Florida  Arid  to  have  as- 
sumed title  to  and  sovereignty  over  lands  un- 
der na^gable  waters  for  the  use  of  the  peo^e 
of  the  sute.— Id. 

S  37  (Fla.)  State  held  to  have  power  to  grant 
limited  rights  in  portions  of  lands  under  navi- 
gable waters,  when  the  rights  of  the  whole 
people  as  to  navigation  and  other  usea  are  not 
materially  Impaired.— HerriU-SteTena  Go.  t. 
DurlLee,  67  So.  428. 

State  held  to  have  power  to  fix  exterior  lines 
of  navigable  river  and  to  grant  rights  in  sub- 
merged lands  not  within  snch  lines,  if  the  rights 
of  the  people  to  the  use  of  the  waters  and 
sborea  are  not  substantially  impaired, — Id. 

m.  RIPARIAN     AND  UTTORAI. 
RIGHTS. 

139  (Fla.)  The  rights  granted  by  the  ri- 
parian act  of  1856  held  to  extend  to  the  space 
between  lines  drawn  at  right  angles  from  the 
nhore  line  to  the  edge  of  the  channel. — Merrill- 
Stevens  Co.  V.  Durkee,  57  So.  428. 

The  rights  granted  by  the  riparian  act  of  1856 
relate  to  the  space  between  toe  shore  line  and 
the  edge  of  the  channel  of  navigable  streams, 
bays,  or  harbors,  and  are  not  controlled  by  the 
direction  of  lines  dividing  the  uplands.- Id. 

Complainant  seeking  to  prevent  encroach- 
ments upon  riparian  rights  granted  by  the  ri- 
parian act  of  1856  held  required  to  show  that 
the  encroachments  are  upon  lands  in  which  he 
has  the  exclusive  right,— Id. 

Bin  of  complaint  for  removal  of  encroach- 
ments on  rights  under  the  riparian  act  of  1856 
held  subject  to  demurrer.- Id. 

$44  (Fla.)  Bights  at  common  law  of  owner 
of  land  abatting  on  navigable  waters  as  to  land 
growing  oat  of  accretion  or  reliction,  stated. 
— Merrill -Stevens  Co.  v.  Dorkee,  57  So.  428. 

{  44  (Miss.)  Ovmersbip  of  ailuvion  held  not 
to  depend  on  where  such  alluvion  first  com- 
menced to  form. — Smith  t.  Leavenwortlk,  67  So, 
803. 

Under  exceptional  circumstances,  alluvion 
may  be  apportioned  in  different  proportions 
tban  the  proportions  of  the  old  shore  liae  own- 
ed by  the  parties.— Id. 

NEGLIGENCE. 

See  Carriers,  U  113-132,  211-397%;  Dam- 
ages, (S  18,  91,  163:  Master  and  Servant; 
Physicians  and  Surgeons,  H  14-18;  Plead- 
ing, I  8:  Railroads,  H  256-479:  Statntes,  S 
267;  Street  Railroads;  Telegraphs  and  Tel- 
ephones, 81  66,  67. 

K.   ACTS  OR  OMUSIONS  CONSTITUT- 
XNO  NZGUOEWCB. 

(A)  PenoMl  Coadnet  tm  CteseMl. 

i  6  (Ala.)  The  violation  of  an  ordinance  Is 
aegllgeoce  per  se,  entitling  one  injured  as  a 
roHult  thereof  to  recover  damages.— Watts  v. 
Montgomery  Traction  Co.,  57  So.  471. 


I  1 1  (Ala.)  Wanton  Injury  defined.— Birm- 
ingham Ry.,  Light  A  Power  Co,  v.  Drennen, 
67  So,  876. 

(B)  DaMK^rons      SobstaBoea.  BiMbiBerr, 
and  Otber  laatriiiiieBtalltleB. 

1 21  (Ala.App.)  Liability  of  one  kindling  a 
fire  on  bis  own  premises  for  the  destruction  of 
the  property  of  another  held  limited  to  cases  of 
negligence.— Edwards  v.  MasslngiU,  57  So.  400. 

(C>  CoBdltloB  mmd  Vu9  of  I<and.  BmUdlBcm 
■Bd  Otber  BtrBetBres. 

{32  (La.)  Defendant  sawmill  company  held 
bound  to  see  that  its  private  road  used  by 
plaintiff  vrith  Ita  knowledge  was  in  safe  con- 
dition.—Baucum  T.  Pine  Woods  Lumber  Co., 
57  So.  577. 

HI.  CJONTBIBirTOBT  NEGXJGENOa. 

(A)  PenOBa  iBjBved  1«  a«neiml. 

S76  (Ala.)  The  violation  of  an  ordinance  by 
plaintis  held  capable  of  being  pleaded  as  a  de- 
fense by  way  of  contributory  ne^igence.- 
Watts  V.  Montgomery  Traction  Co.,  5?  So.  471. 

(D)  CompaiTBtlve  Nevllceaoe. 

i  too  (AIa.App,)  Contributory  negligence  is 
no  defense  to  an  action  for  wanton  negligence. 
—Birmingham  Ry.,  Light  &  Power  Go.  v.  l)em- 
mins,  57  So.  401. 

XV.  Aonom. 

(A)  BlflTbt  of  AetloBf  PmrtlM,  Prellsilwirr 
PvoeeedlBjva,  and  Pleadla«. 

i  108  (Fla.)  In  actions  for  negligent  injuries, 
it  may  be  necessary  to  allege  only  relation  be- 
tween parties  out  of  which  duty  arises  and  the 
act  or  omission  proximately  causing  the  in- 
jury, with  a  statement  that  the  act  or  omis- 
sion was  negligent. — Warfield  ▼,  Hepburn,  57 
So.  618. 

8  117  (Ala.App.)  A  plea  of  contributory  neg- 
ligence held  bad  In  not  designating  any  facts  of 
negligence  of  plaintiff.— Smiley^  Son  ft  Co.  v. 

Keith.  57  So.  127. 

SII7  (Al8.App.)  Contribntory  negligence 
must  be  pleaded.^Birmingham  Ry.,  Light  & 
Power  Co.  v.  Demmins,  57  So.  404. 

8  ri9  (Fla.)  Under  Iavtb  1891,  c  4071,  and 
Cen.  St.  1006,  I  3149,  railroad  company  sued 
for  injuries  held  entitled  to  avail  itself  of  de- 
fense of  contributory  negligence  appearing 
from  proof  adduced  by  plaintiff  under  the  gen- 
eral issue.- Famsworth  v.  Tampa  Electric  Co., 
57  So.  23a 

(8>  Strldeae*. 

1 122  (Ala.App.)  Defendant  held  to  have  the 
burden  to  prove  contributory  negligence,  not- 
withstanding allegation  io  the  complaint  that 
plaintiff  used  due  care. — N'orth  Alabama  Trac- 
tion Co.  v.  Taylor,  67  So.  146. 

8  125  (Ala.App.)  in  an  action  for  the  death 
of  a  heifer  wbich  fell  into  an  nnguarded  pit 
maintained  by  a  fertiliser  company,  evidence 
that  other  companies  maintained  such  pits  held 
admissible  on  the  issue  of  neglieence. — Jefferson 
Fertilizer  Co.  v.  Houston,  57  So.  98. 

(C)  Trial,  Jadirmeat,  and  Review. 

8  136  (Fla.)  (Questions  of  negligence  and  of 
contributory  negligence  are  for  the  jury,  when 
the  facts  are  controverted. — Famswortli  t. 
Tampa  Electric  Co.,  67  So.  233. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Street  Railroads,  {  70. 
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NEWLY  DISCOVERED  EVIDENCE. 

See  Grimioal  Law,  S  958. 

NEW  TRIAL 

See  Appeal  and  Error,  H  1006,  1000;  Crim- 
inal Law,  S  058. 

Z.  MATURE  Aim  SCOPE  OF  BIBMEDT. 

S  6  (Iia.)  The  graotinfr  of  new  trials  is  lai^ely 
in  tbe  trial  court's  discretton;  new  trials  be- 
ins  cnuttabie  in  the  interestii  of  BubstaDtial 
justice. — Neuau  t.  Colomes,  07  So.  1010. 

H.  OBOUIIDB. 

(O)  Svnriu,  Aeeldeat,  laadverteaeeit 

S  86  (La.)  A  new  trial  should  be  granted  np- 
on  applioatioD  showing  that  an  instrument 
alKned  by  plaintiff,  upon  the  introduction  of 
which  her  counsel  abandoned  her  case,  was 
forged. — Neasans  r.  Colomes,  67  So.  1010. 

m.  PKOCSSEDIKOS  TO  PBOCUBE 
NEW  TRIAI^ 

1123  (Ala.App.)  Under  Code  1907,  {|  5372, 
6373,  keid,  that  defendants'  application  for  a 
rehearing  was  properly  diBmiAsed.— Zftvelo  t.  J. 
Goldstein  &  Co.,  57  So.  102.  103. 

S  140  (La.>  It  was  not  necessary  that  an  ap- 
plication for  new  trial  be  sworn  to  where  ap- 
plicant offered  herself  aa  a  witness  to  testify 
to  the  grounds  relied  upon.— Nessana  T.  Co- 
lomes. 57  So.  1010. 

NEXT  FRIEND. 

See  Infanta,  |  77. 

NOISE. 

See  Nuiaance,  {  63. 

NOMINATION. 

See  Blectiona,  H  123-154. 

NONRESIDENCE. 

See  Attachment,  {  25;  Costs,  Sf  100-137. 

NOTARIES. 

!3  (La.)  The  fees  to  which  notaries  are  en- 
titled for  making  inventories  of  succession 
property  are  regulated  by  Act  No.  101  of  1870, 
ontler  which  the  charge  of  a  round  sum,  in- 
cluding other  services,  is  not  permissible.— 
Succession  of  Alexander,  57  So.  634. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  $  429;  Banks  and  Bank- 
ing, i  110;  Bills  and  Notes,  8S  327-375: 
Chattel  Mortgages,  §  147;  Contracts,  g  217; 
Divorce,  §  214;  Ejectment,  B  110;  Estoppel, 
1  54;  Execution.  §  272;  Husband  and  Wife, 
i  25:  Mortgages,  K  2fil :  Statutes,  §  8^; 
Taxation,  88  734.  750.  788;  Telegraphs  and 
Telephones,  |  39;  Trespass,  {  81;  Vendor 
and  Porchaser,  H  229-243. 

NUISANCE. 

See  Action,  8  63;  Damages.  8  02. 

X.    PRIVATE  HUISAHOES. 

(A)  HAtwre  of  Injary,  and  Uablllty  There- 
for. 

I  3  (Ala.)  Tbe  fact  that  a  planing  mill  was 
erected  in  a  district  already  used  fur  residences 
would  be  a  material  considaratlon  in  deter- 


mining whether  It  was  a  udsaDCC^Harris 

Randolph  Lumber  Co.,  57  So.  453. 

8  7  (Ala.)  Negligence  or  want  of  ordioary 
care  in  operating  tbe  offensive  factory  is  Dt>t 
ordinarily  an  element  of  an  actionable  nui- 
sance.—Harris  V.  Randolph  Lumber  Co.,  .'•7 
So.  453. 

The  storage  of  lumber  on  defendant's  prop- 
erty which  caused  the  insurance  rate  on  plaia- 
tiff's  residence  to  be  increased  held  not  an  ac- 
tionable nuisance. — Id. 

(C)  Abafemnt  Md  IninMcllom. 

8  21  (Ala.)  Bill  against  r^lroad  companies 
to  abate  a  nuisance  caused  by  defective  priviea 
In  station  iield  properly  dismissed  with  costs 
against  the  companies  where  privies  were  cor- 
rected pending  salt— Collins  t.  Loi^vUle  &  N. 
R.  Co.,  57  So.  833. 

(D)  AetloBs  for  Damacea. 

842  (Ala.)  PlainUfC  held,  under  Code  1007.  8 
5108,  to  have  a  right  of  action  for  a  private 
nuisance.— Harris  v.  Randolph  Lamber  Co.,  57 

So.  453. 

8  48  (Ala.)  A  complaint  held  to  state  a  cause 
of  action  for  private  nuisance  sufficiently  pn>- 
cise  to  be  good  on  general  demurrer. — Harris 
V.  Randolph  Lumber  Co..  57  So.  453. 

A  complaint  for  damages  for  a  nuisaoce  al- 
leged to  be  wantonly  maintained  Acid  not  to 
show  wanton  injury.— Id. 

A  complaint  held  to  state  a  good  cause  of  ac- 
tion for  a  private  nuisance. — Id.  " 

8  50  (Ala.App.)  Facto  held  to  show  oo  will- 
ful misconduct,  so  as  to  antfaoriae  more  than 
actual  damages  for  a  nnisance.— Central  uf 
Georjiia  Ry.  Co.  t.  Steverson,  57  So.  404. 

A  verdict  of  %2S0  for  damages  from  the  nni- 
sance of  a  disinterred  calf  htU  excessive.— Id. 

8  50  (AhuApp.)  When  a  nuiaaace  la  not  a 
permanent  one,  damages  are  not  measured  by 
the  difference  between  the  value  of  the  proi>«>ny 
before  the  nuisance  was  started  and  its  Talu" 
afterwards.— Birmingham  Ry.,  Light  &  Power 
Co.  V.  Bruce,  57  So.  1011. 

8  53  (Ala.)  Whether  the  noises  made  by  a 
planing  mill  in  a  residence  section  of  a  city  an 
unreasonable  and  a  nnisance  to  other  properly 
owners  is  a  question  tor  tbe  jury. — Uarria  v. 
Randolph  Lumber  Co.,  57  So.  453. 

n.  PUBXJO  NuiBAircEa. 

(B)  Rlsbts  aad  Remedies  of  Private  Fev- 
■ons. 

872  (Ala.)  A  private  person  may  reoivtr 
for  public  nnisance  only  in  case  he  suffen  a 
special  injury. — Duy  v.  Alabama  Western  £• 

Co..  67  So.  724. 

NUNCUPATIVE  WILLS. 

Sea  WiUs,  |  148. 


OBJECTIONS. 


Indtctm<-3: 
Jury,  H  •.i'->- 


See-  Appeal  and  Error,  Sf  194-237; 
and  Information,  if  137.  160; 
116:  Trial,  Si  74^,  41t 

OBSCENITY. 

8  3  (Ala.App.)  Indecent  exposure  of  tbe  per- 
son in  a  public  place,  willfully  and  intentional- 
br,  in  the  presence  of  an  assembly,  htid  an  i>'- 
fenae  at  common  law.— Tniet  v.  State,  ST  Su. 
512. 

Aa  regards  tbe  offense  of  indecent  exposrr* 
of  the  person,  held  intent  may  be  inferred  fr>i:. 
the  recltlesanesB  of  tbe  act. — Id. 

As  regards  tbe  offense  at  common  law  of  ia- 
decent  exposure  of  the  person,  it  is  enouc- 
that  the  act,  committed  in  a  public  placr.  > 
in  the  presence  of  more  than  one  person.— M- 

Conviction  of  indecent  exposure  of  the  prr- 
•on  and  imposttioii  of  fina  M4  authorised  <ij 
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Code  1007,  1  7622,  as  to  offenses,  the  punUh- 
mont  of  which  ii  oot  particularly  speofied  in 
the  Code.— Id. 

i  f  I  (Ala^pp.)  The  Indictment  for  indecent 
expofiare  of  the  person  need  not  allege  the  act 
was  a  nuiiance^Traet  t.  State,  67  So.  512. 

OBSTRUCTING  JUSTICE. 

See  Criminal  Law,  I  364:  Homidde.  1  111; 
Indtctmnt  and  Information,  H  ^  110. 

S  l7!/2  (Ala.AppO  Evidence  in  a  prosecution 
for  resistiog  an  officer  in  making  an  arreat  held 
Bufficieot  to  go  to  the  Jury.— Lewis  v.  State,  67 
So.  1086. 

OBSTRUCTIONS. 

See  Municipal  Corpozatiou.  Ii  667,  671. 

OFFICERS. 

See  Arrest;  Banks  and  Banking  |  116;  Bx- 
ecution,  f  459;  Homicide,  {  111;  Indictment 
and  Information,  !  180;  Jnstices  of  the 
Peace;  Mandamus,  |  109;  Municipal  Corpo- 
rations, I  146;  Notaries,  {  3;  Obstructing 
Justice;  Receivers;  Schools  and  School  Dis- 
tricts; Sheriffs  and  Constables;  States; 
Statutes,  U  29,  30:  Taxation,  U  682,  710; 
Weapons. 

I.  ACTOnraHEHT,  QPAlinOATIOll, 
AKD  TBRUHE. 

(C)  BlIslbllltT-  u«l  <^na»fle»«ioB. 

{20  (Fla.)  In  the  absence  of  constitutiooal 
or  statatory  provision,  an  adult  unmarried 
woman,  a  citizen  of  the  state,  may  be  appoint- 
ed to  the  office  of  coonCr  treasurer.— In  re 
Opinitm  of  Judges,  67  So.  361. 

OPENING. 

See  Judgment,  f  139. 

OPINION  EVIDENCE 

See  Criminal  Law,  H  448-490;  B^dcnce,  H 
471-671. 

ORDERS. 

See  Criminal  Law,  {  240:  Eridenee,  |  461. 

ORDINANCES. 

See  Criminal  Law,  S  304;  Evidence.  I  32; 
-Municipal  Corporations,  H  109-122.  582-639. 

PARDON. 

See  Constitntional  Law,  |  68. 

S2  (Miss.)  Code  1900,  I  8384,  Utd  not  in- 
vaiid,  as  confiicting  with  tne  power  of  pardon 
committed  to  the  'GoTemor  by  Const  1890,  | 
124.-AUen  t.  McGnire,  67  So.  217. 

PARENT  AND  CHILD. 

See  Deeds.  I  106;  Guardian  and  Ward;  In- 
fants; HOftia,  I  8. 

PARISHES. 

See  Constitutional  Law,  |  66;  Counties;  Stat- 
utes, I  64. 

PAROL  EVIDENCE. 

See  Grimlnai  Law,  I  447;  Eridence,  H  156, 
397-461. 

PARTIES. 

See  Appeal  and  Error,  U  325-329,  882,  883; 
BiUs  and  Notes,  |  443;  Carriers,  f  76;  Chat- 


tel Mortgages,  !  300;  Contracts,  IS  184,  187; 
Insurance,  S  624;  Trusts,  $  366;  Vendor  and 
Pnrcbaaer,  %  104. 


XX.  DEFEND  Aim. 
(B)  Joln4*r. 

1 27  (La.)  Allegation  that  two  persons  have 
coounitted  the  same  tort  held  sufficient  to 
warrant  tbeir  being  joined  as  defendants,  in 
an  action  for  damages  therefor. — Standard 
Chemical  Co.  t.  Illinois  Cent.  R.  Co..  67  So. 
782. 

m.  NEW  FABTIE8  AND  CHANGE  OF 
PARTIES. 

I  65  (Ala.App.)  Under  Me  1907,  |  6367,  an 
amendment  striking  out  the  name  of  a  defend- 
ant improperly  joined  held  authorized. — Hughes 
V.  AlbertTllle  Mercantile  Co.,  67  So.  98. 

IV.  DESIGNATION  AND  DESCHIP. 
TION. 

8  69  (Ala.App.)  The  complaint  against  "Smi- 
ley, Son  &  Co."  held  not  demurrable  because 
not  designating  "Smiley,  Son  &  Co."  as  a  part- 
nership or  corporation  (Code  1907,  |  2506).— 
Smiley.  Son  ft  Co.  t.  Keith,  B7  So.  127. 

PARTITION. 

See  Appeal  and  Error,  f  116;  Equity,  |  160; 
limitation  of  Actions,  1 19. 

II.  ACTIONS  FOB  FABTITION. 

(A)  Riarht  of  Aetlon  Md  Detenaea. 

8  12  (IjE.)  Property  burdened  with  a  usufruct 
may  bepartitiraied  in  kind  subject  to  the  usu- 
fruct—Kaffle  T.  Wilson,  57  So.  1001. 

«  12  (Miss.)  Under  Code  1906.  8  3521,  heirs 
of  a  tenant  in  common  held  entitled  to  sue  for 
partition  of  the  land,  fndudins  a  railroad  right 
of  way.— Hill      Woodward.  57  So.  294. 

8  19  (Ala.)  Possession  is  unnecessary  to  en- 
title one  of  several  cotenanis  to  partition.— 
Brown  v.  Feagin,  67  So.  20. 

8  29  (La.)  Property  not  included  in  a  prior 
partition  may  be  made  the  subject  of  a  sup- 
plemental partition.— Snccesrion  of  Drysdale, 
67  So.  789. 

(B)  Proeecdlnva  mud  Relief. 

155  (Ala.)  A  bill  held  to  be  treated  primari- 
ly as  a  bill  for  partition  between  Joint  owners. 
—Brown  v.  Feagin,  57  So.  20. 

8  63  (Ala.)  Evidence  in  an  action  for  parti- 
tion held  sufficient  to  sustain  a  decree  for 
plaintiffs.— Norsworthy       Wllloughby,  57  So. 

{77  (La.)  Where  some  of  the  heirs  inherit  by 
representation,  the  partition  should  be  made  by 
roots.— Kaffie  v.  Wilson,  67  So.  1001. 

Partition  in  kind  should  be  ordered  In  all 
cases  where  property  is  divisible,  and  no  ma- 
terial diminution  in  value  or  loss  or  inconven- 
ence  results.— Id. 

I  104  (La.)  Under  Civ.  Code,  art.  1343,  pay- 
ment for  premises  purchased  at  partition  held 
properly  made  by  the  heirs  and  representa- 
tives receipting  to  the  sheriff  for  their  por- 
tion.—Hamilton  V.  Hamilton,  57  So.  936. 

8  108  (La.)  After  a  holding  for  30  years,  a 
partition  sate  held  not  open  to  attack  as  a 
mere  simulation.— Hamilton  v,  Hamilton,  57 
So.  935. 

A  partitiott  sale  only  relatively  null  may  not 
be  ignored  in  a  suit  to  recover  property  in- 
volved.—Id. 

Recitals  of  official  documents  in  partition 
held  not  to  be  overthrown  by  Inference  after 
a  lapse  of  30  years. — Id, 

A  petitory  action  against  realty  held  not 
proper  to  recover  share  of  an  interdict  from 


Far  eases  to  Dm.  Dig-  *  Am.  Dig.  Key  No.  Berlss  *  lodnas  sss  same  togbt  and  section  (D  NUMBER 

Digitized  by  Google 


87  SOUTHERN  REPORTER 


a  partition  sale  for  wUch  the  foardiu  re- ' 
ceipted;  the  remedr  being  against  the  guard- 
ian.— Id.  i 

PARTNERSHIP. 

See  Billa  and  Notes,  |  870;   Principal  and 

Surety.  1 16. 

m.  XUTVAL  BIGHTS,  DVTIE8.  AWD 
UABmriES  OF  PAKTMEIM. 

(C)  A«tloM  B«tWM«  PArtmera. 

f  110  (La.)  That  joiot  owners  of  land  are 
partners  in  plentiiig  basinera  held  no  bar  to  an 

action  by  one  joint  owner  against  tbe  other  for 
his  share  of  the  price  on  the  aaie  of  the  land. 
— Succession  of  Alexander,  57  So.  534. 

IV.  BIGHTS  AlfB  X.IABII.ITIES  AS 
TO  THIRD  PEBSONS. 

(A)  Repvescntatlon  of  Firm  by  Partner. 

8  125  (MIsa.)  Tlie  authority  of  a  partner  is 
based  aolely  upon  agency.— Persons  v.  Oldfield, 
57  So.  417. 

i  146  (La.)  A  firm  MS  a  eommerdal  firm  so 
that  a  partner  could  hind  it  by  executinx  a 
note.— First  NaL  Banl^  t.  Mayer,  67  So.  308. 

8  146  (Miss.)  The  presence  of  a  partner- 
ship's name  on  commercial  paper  prima  facie 
binds  the  firm.— Persons  v.  Oldfield,  57  So.  417. 

§  147  (Miss.)  A  partner  held  not  bound  by 
his  copartner's  act  in  becoming  aurety  for  an- 
other.—Persona  T.  Oldfield,  67  So.  417. 

i  160  (I>a.)  One  dealing  with  a  partner  ap- 
parently exceeding  bis  authority  must  ascer- 
tain whether  the  partner  is  acting  for  himself 
or  for  the  firm. — Victoria  Lumber  Co.  t.  Mont- 
gomery, 57  So.  650. 

(D)  AetlOB*  hy  or  AfrMtnat  Firms  or  Part- 
ner ■. 

8219  (Miss.)  A  jadgment  against  a  partner- 
nhip  io  a  foreign  state  binds  only  the  individual 
member  upon  whom  service  of  process  was  had 
and  partnership  property  there  situate.- Per- 
sons T.  Oldfield,  ef7  So.  417. 

PARTY  WALLS, 

12  (La.)  Presumption  of  Clr.  Code,  art. 
G77,  that  a  division  wall  is  a  wall  in  common 
doea  not  apply  to  a  division  wall  between  a 
building  and  a  Taeant  lot.— Gordill  v.  Israel 
57  So.  77a 

89  (La.)  Division  wall  between  a  building 
and  a  vacant  lot  held  the  exclusive  property 
of  the  owner  of  tbe  building  until  tbe  owner 
of  the  adjacent  lot  pays  ita  value  or  one-half 
of  the  cost  of  constraction.— CordlU  v.  Israel, 
57  So.  778. 

PASSENGERS. 

See  RaUroadB,  »  218.  227;  Shipping,  H  1G3, 
164. 

PASSES, 

See  Evidence,  |  373. 

PATENTS. 

See  Contracts,  8  108;  Evidence,  ||  839,  383; 
Injunction,  }  118. 

PAUPERS. 

IV.  SUPPOBT,   SZBVICES.  AND  EZ- 
PZNSES. 

8  43  (Ala.)  Under  Code  1907,  SS  1003,  1607, 
held,  that  county  funds  cannot  be  used  for  the 
support  of  a  pauper  outside  of  a  poorhouse  in 
the  absence  of  emergency.— State  v.  Mims,  57 
So.  466. 


PAYMENT. 

See  Evidence.  I  883;  Interest,  |  26;  Hort- 
g^ea,  88  2W,  S12;  Sales.  |  479;  Taxation,  8 

PENALTIES. 

See  Courts,  8  121;  Mortgages,  $  312;  Munici- 
pal GorporatioDS,  8  120. 

PERCOLATING  WATERS. 

See  Waters  and  Water  Courses,  8S  104.  107. 

PERFORMANCE. 

See  Contracts,  88  205-322. 

PERJURY.  . 

See  Criminal  Law,  8  1030. 

n.  PBOSEOUTIOlf  AHB  PinnSHIIEHT. 

8  19  (Ala.App.)  Under  Code  1907.  M  7132. 
7542,  and  section  7161,  form  82,  an  indictment 
in  an  action  for  perjury  in  a  civil  case  held  to 
sufficiently  describe  tbe  proceedings  in  which 
the  perjury  was  alleged  to  have  occurred.— 
Maddox  v.  State,  57  So.  95;  Lawley  v.  Same. 
Id.  96. 

8  19  (Ala.App.)  An  indictment  for  penuiT. 
being  in  substantial  accordance  with  Code  xW*. 
i  7161.  Form  82,  held  suffidenL— Johnson  v. 
State,  57  So.  388. 

8  29  (Miss.)  In  a  prosecution  for  perjurr. 
held,  that  there  was  a  fatal  variance  betwe«i 
the  allegation  and  proof.— WiUoughtqr  t.  State. 
57  So.  SiSl. 

8  32  (Ala.App.)  Under  an  indictment  for  per- 
jury, accused's  affidavit  held  admissible.— njolu- 
son  V.  State,  57  So.  389. 

PERPETUITIES. 

8  4  (La.)  Attempted  dispositions  of  proper- 
ty by  will  held  void,  as  creating  a  fide!  com- 
missum.  or  tenure  of  property,  prohibited  by 
law,  and  aa  extending  the  authority  of  ex- 
ecutors beyond  the  liinltB  prescribed  by  law.— 
SucceadcHi  of  Pleasants,  57  So.  9S3. 

PERSONAL  INJURIES. 

See  Carriers,  88  283-343;  Courts,  8  121:  Dam- 
ages, 88  13(>-1S2;  Evidence,  H  471.  41C.: 
Master  and  Servant;  Statutes,  f  267;  Stre  t 
Railroads. 

PETITORY  ACTION. 

See  Ezecntion,  |  188;  Beal  Actions. 

PHYSICIANS  AND  SURGEONS. 

See  Hospitals;  Limitation  of  Actions.  I  31: 
Trial,  f 250. 

8  6  (Ala.App.)  An  affidavit  charging  that  ao- 
cuKed  plracticed  medicine  in  a  certain  county, 
within  12  months  before  tbe  making  of  the 
Bflidavit.  without  a  license,  contraR  to  law. 
WRS  sufficient,  under  Code  1907.  8  7161.  fona 
S4,  and  section  7564.— Carter  v.  State,  57  S  -- 
1022. 

Whore,  in  a  trial  for  practicing  medicio'' 
without  a  license,  accused's  evidence  tended  to 
show  that  be  had  not  treated  or  offered  lo 
treat  any  disease,  but  bad  merely  made  medi- 
cine from  roots  and  herbs,  gatbered  by  him- 
self and  had  sold  It  to  those  asking  it  tbe  gener- 
al ^affirmative  charge  for  the  state  was  improper. 

}  14  (Ala.)  A  physician  failing  to  exerritp^ 
reasonaible  care  feefd  dvUly  liable  to  a  patien: 
for  injuries  aostained  thereby. — Bobinson  v. 
Crotwell,  67  So.  23. 

An  instruction,  in  an  action  for  malpractice. 
held  properly  refused  for  failing  to  require  of 
the  phyiidaii  the  proper  skilL— Id. 
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I  16  (Ala.)  A  physician  performing  an  op- 
eration oD  a  pabent  without  the  latter's  con- 
seat  held  liable  tor  the  injarieB  suatoioed.— 
RobioioQ  V.  Crotwell,  57  So.  23. 

§  18  (Ala.)  An  instruction,  in  an  action 
against  a  pnyBician  for  malpractice,  A«Z4  not 
objectionable  as  failina  to  limit  the  phfucian's 
responsibility  for  nefugence  to  the  proximate 
result  tfaereof.^RobiiieoD  t.  OTOtwell,  57  So. 
23. 

An  initmctton,  In  so  action  for  malpractice, 
field  properly  refused  as  misleading.— Id. 

in  an  actitm  against  a  physi^an  for  mal- 
practice, evidence  Md  not  to  aupport  a  ver- 
dict-Id. 

Punm  MILLS. 

See  Nidauic*,  H  8,  63. 

PLEA. 

See  Criminal  Law,  U  280-208:  Municipal  Cor- 
porationi,  |  842. 

PLEADING. 

a^e  Accord  and  Satisfaction,  %  25;  Account,  S6 
Ct,  17;  Account,  Action  on,  fi  6;  Appeal  ana 
Error,  |8  78.  194,  737,  843,  916,  917,  1040, 
1042;  Assumpsit,  Action  of,  S  23;  Bankrupt- 
cy, §  302;  Bills  and  Notes,  I  481;  Bonds; 
Cancellation  of  Instramenta,  9  37;  Carriers, 
§5  227,  236,  276,  314,  343;  Contracts,  f,  330; 
Courts,  H  121,  122,  487:  Creditors'  Suit,  § 
39;   Damages,  S  142:   Discovery;  Divorce, 

i93;  Elections,  i  285;  Eminent  Domain,  SS 
91,  242;  Equity,  8<  39,  148-^2.32,  373,  427: 
Evidence,  i  366;  Execution,  }  256;  Fraud,  S 
43;  Highways,  S  16;  InfaQts,  |  31;  Injunc- 
tion, Si  65,  118;  Judgment,  U  101,  248,  883, 
948;  Justices  of  the  Peace.  »  60,  150.  174; 
Limitation  of  Actions,  |  183;  Mandamus,  fi 
166;  Master  and  Servant,  fS  258,  264:  Mort- 
sages,  §  469;  Navigable  Waters,  |  39;  Neg- 
ligence, 6|  108-119;  Nuisance,  8  48;  Parties, 
i  69:  Partition,  5  65;  Principal  and  Agent. 
S  188;  Quieting  Title,  §S  1.  35-44;  Bail- 
roads,  8  282;  Receivers,  8  18.S:  Reformation 
of  Instroments,  8  36;  Sales,  H  130.  354.  4:i5. 
479:  Sheriffs  and  Constables.  8  137;  Street 
Bailroads,  88  HO.  Ill;  Trespass,  8S  40,  41: 
Trial,  88  250.  251,  253;  Trover  and  Conver- 
sion. I  34;  Usury.  I  111;  Vendor  and  Pur- 
chaser, 8  314;  WlUfl,  81  277,  282,  702;  Work 
and  Labor. 

X.  FOBK  AMP  ALLEGATIOy  IH 

{7  (AGsB.)  A  complaint  against  a  railroad 
company,  charging  breach  of  a  contract  made 
with  its  agent,  .A«Id  sufficient  to  charge  the 
defendant;  there  being  an  inference  that  the 
agent  acted  within  the  scope  of  his  authority. 
—Canada  v.  Tazoo  ft  M.  V.  B.  Co..  57  So.  913. 

J 8  (Ala.)  The  bin  to  set  aside  an  execution 
e  Aeld  not  to  show  fraud  by  a  mere  alien- 
tion  of  fraudulent  intent-^Empire  Realty  Cq. 
Barton.  57  So.  763. 

{8  (Ala.App.)  Where  the  |;ravamen  of  an 
action  is  the  nonfeasance  or  misfeasance  of  de- 
fendant, the  complaint  held  required  to  show 
the  facts  out  of  which  a  duty  owed  by  defend- 
ant to  plaintiff  arises.— Higdon  v.  Fields,  57  So. 
68. 

1 8  (Ala.App.)  ^e  pleader's  conclusion  in  a 
complaint  counting  on  the  alleged  negligence  or 
-wrong  of  another  cannot  be  accepted  as  a 
sobatitate  for  appropriate  averments  of  tbe 
facta  ODt  of  whid  the  Antj  to  plaintiff  violated 
by  defendant  la  snpposea  to  Itave  arisen.- 
SirminghaBi  By.,  ligtit  &  Power  Go.  v.  Ander- 
son. 57  So.  103. 

8  8  (La.)  In  a  suit  to  annul  judgment  for 
fraud,  acts  constituting  the  fraud  must  be 
BPecincally  alleged.— Moss  v.  Drost,  67  So.  929. 


8  1 1  (Ala.)  Certain  averments  in  a  Mil  to 
cancel  and  set  aside  a  conveyance  held  not  sub- 
ject to  demurrer.— Wilks  v.  Wilks,  57  So.  77e. 

821  (Alajipp.)  In  an  action  for  injuries  to 
a  street  car  passenger,  a  count  in  the  com- 
plaint held  not  demurrable  as  ailing  iucon- 
flistent  and  repugnant  averments.— Birmingham 
R^,  Light  &  Power  Co.  v.  Hunnicutt,  67  So. 

8  34  (Fla.)  Any  ambiguities  in  the  aUege- 
tions  of  a  bill  will  be  construed  against  the 
complaiuant  in  conaidering  a  demurrer  to  tbe 
bilL-^errin-Stevens  Co.  t.  Dnrkee,  67  Sa 
428. 

8  34  (Miss.)  A  pleading  is  to  be  constmed 
most  strongly  sgainst  the  pleader.— Odom  T. 
Gulf  &  S.  I.  H.  Co.,  57  So.  626. 

n.  DECLARATION,  OOMPLAimr,  PB- 
TITIOH,  OR  STATEMENT. 

I  48  (Fla.)  A  declaration  should  contain  suf- 
ficient allegations  of  all  the  facts  necessary  to 
state  a  cause  of  action,  but  only  ultimate  facta 
need  be  alleged. — Warfield  v.  HeDburn,  67  So. 
618. 

Declaration  held  required  to  state  facts  suf- 
ficient to  apprise  defendant  of  particular  cir- 
cumstances on  which  action  is  based. — Id. 

m.  PUIA  OR  ANSWER,  CROgS-OOM- 

rumtr.  and  affidavit 

OF  DEFENSE. 

(A)  Defense)!  In  General. 

8  100  (Fla.)  Where  a  plaintiff  "takes  and 
joins  israe"  on  pleas  containing  new  matter, 
tbe  cause  may  be  regarded  as  at  issue,  the  ad- 
dition of  a  similiter  being  immaterial.— Globe 
Theatre  &  Amusement  Co.  v.  Watt,  67  St).  201. 

IV.  REPLIOATIOW  OR  REPI.T  AND 
SUBSEQUENT  PLEADINGS. 

SI66  (Fla.)  Under  Gen.  St.  1006,  8  1447. 
submission  of  case  to  jury  held  not  error, 
though  plaintiff  filed  no  replication  to  a  pien 
containing  new  matter.— American  Tie  &  Tim- 
ber Co.  T.  Washington,  57  So.  201. 

V.  DEBCTTRRER  OR  EXCEPTION. 

I  192  (Ala.)  Where  a  complaint  shows  a 
right  of  recovery,  though  only  for  nominal  dam- 
ages, a  defect  arising  from  the  fact  that  it  con- 
tains claims  for  unrecoverable  damages  can- 
not be  reached  by  a  demurrer.— A.  Dreher  ft 
Co.  V.  National  Surety  Co.,  57  So.  34. 

8  192  (Ala.App.)  When  a  complaint  states  a 
cause  of  action,  it  is  not  demurrable  because  it 
contains  redundant  allegations.— Birmingham 
Ry.,  Light  &  Power  Co.  v.  Hunnicott,  57  So. 
262. 

8  194  (Ala.App.)  A  plea  of  contributory  neg- 
ligence held  subject  to  demurrer,  when  pre- 
sumptively directed  to  all  the  counts,  because 
not  designating  any  of  them,  when  one  was 
for  punitive  damages  for  wanton  or  intentional 
injury.— Smiley,  Son  &  Co.  v.  Keith,  57  So.  127. 

8  194  (Ala.App.)  A  plea  which  merely  sets 
up  matter  available  under  the  plea  of  tbe  gen-  ' 
eral  issue  is  demurrable  on  that  ground.— frazl- 
cab  Co.  v.  Grant,  57  So.  141. 

8  196  (Ala.)  It  is  no  ground  for  demurrer  to 
a  rejoinder  that  it  contains  the  same  defenses 
set  up  in  the  pleas. — John  Deere  Flow  Go.  v. 
City  Hardware  Co.,  57  80.  766. 

8  204  (Ala.)  Where  replication  to  all  the 
pleas,  collectively,  does  not  state  a  good  de- 
fense to  each  and  all  of  them,  a  demurrer  to 
the  replication  keid  properly  sustained.— Bleh- 
ardson  v.  Martins,  67  So.  720. 

8204  (Ala.Ap^.)  If  either  averment  of  an 
alternative  plea  is  demurrable,  demurrer  to  the 
whole  plea  is  jMoperly  sustained.- Birmingham 
Ught  ft  Power  Co.  t.  Demmins.  67  So. 
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whether  a  clause  of  a  contract  as  pleaded  is 
an  exact  cop;  of  the  clause  fa  the  contract 
cannot  be  Inquired  into.— John  Deere  Plow  Co. 
T.  City  Hardware  Co.,  57  So.  7«6. 

{214  (Ala.)  A  demurrer  to  the  rejoinder 
Hdmita  the  facts  alleged  therein.— Bluthenthal 
&  Bickart  v.  City  of  Columbia,  57  So.  814. 

S2I6  (Fla.)  Notwithstanding  Gen.  St.  1006, 
g  1444,  demurrer  to  plea  stating  no  matters 
of  law  intended  to  be  argued  will  be  sustained, 
where,  upon  a  bare  inspection  of  the  plea,  it 
is  found  to  show  no  defense.— Franklin  Phos- 

5 hate  Co.  t.  International  Harrester  Go.  of 
merica.  S7  So.  206. 

{228  (La.)  The  exception  of  no  cause  of 
action  must  be  disposed  of  on  the  face  of  the 
petition,  irrespective  of  the  allegations  of  the 
answer.— State  ex  rd.  Bartbe  A  T^eTy  t.  Mayor 
of  City  of  New  Orleans,  57  So.  7BS. 

{226  (Miss.)  An  exception  does  not  raise  the 
legal  sufficiency  of  affirmative  matter  in  the 
answer.— Bosamond  t.  Carroll  County,  67  So. 
970. 

VI.  ABCENDED  AlTD  SUPFLEMSKTAI. 

Fi^EAsnras  akd  bepixaser. 

{245  (Fla.)  Allegations  held  to  be  of  ulti- 
mate facts  showing  relation  of  passenger  and 
carrier.- Warfield  t.  Hepburn,  57  So.  618. 

1248  (Ala.)  Under  Code  1907,  {{  5829,  5367, 
an  amendment  to  a  complaint,  charging  dam- 
age to  a  totally  different  lot  from  that  in  the 
original,  hfld  improperly  refused. — Baranco  t. 
Birmingham  Terminal  Co.,  57  So.  434. 

1 248  (AlaJk^p.)  An  amendment  to  a  com- 
plafnt  held  not  a  departure.— Western  By.  of 
Alabama  t.  McPherson.  67  So.  3»6. 

{  248  (La.)  Amendment  to  pleading  in  action 
on  mortgage  note  held  not  to  change  the  sub- 
stance of  the  demand  nor  ask  a  different  rem- 
edy, and  to  be  properly  allowed.— Christina  t. 
Cusimauo,  67  So.  167. 

{  285  (Fla.)  Discretion  of  trial  judge  in  per- 
mttting  additional  pleas  after  former  pleaa  have 
been  adjudged  defective  must  be  wisely  exer- 
cised.—Franklin  Phosphate  Co.  International 
Harvester  Co.  of  America,  57  So.  206. 

X.  FIXJITG,  SERVICE.  AND  WITH- 
DRAWAL. 

^  332  (La.)  The  Supreme  Court  will  not  dis- 
miss a  suit  becauae  of  exception  that  the  peti- 
tion is  vague  because  a  copy  of  the  map  re- 
ferred to  therein  has  not  been  served  on  the 
defendant- Morgan's  Louisiana  &  T.  B.  &  S. 
S.  Co.  V.  John  T.  Moore  Planting  Co.,  67  So. 
635. 

fi  340  (Ala.App.)  Where  a  complaint  is  lost 

at  the  time  of  trial,  plaintilT  is  authorized  by 
Code  1907,  {  5737,  to  use  the  record  in  lieu 
thereof.— North  Alabama  Traction  Co.  v.  Dan- 
.iel,  67  So.  120. 

XI.  MOTIONS. 

{362  (Ala.)  Where  a  complaint  shows  a 
right  of  recovery,  though  only  for  nominal  dam- 
ages, a  defpct  arising  from  the  fact  that  it 
contains  claims  for  unrecoverable  damages 
should  be  reached  by  a  motion  to  strike. — A. 
Dreber  &  Co.  v.  National  Surety  Co.,  57  So.  34. 

S362  (Ala.)  A  motion  to  strike  hrld  the 
proper  remedy  for  a  defective  complaint,  and 
uot  demurrer.— Harris  v.  Bandolpn  Lumber 
Co.,  57  So.  453. 

Xm.  DEFECTS  AKD  OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OB  JUDGMENT. 

S409  (Fla.)  After  a  full  trial  on  the  merits, 
the  mere  absence  of  a  similiter  held  not  ground 


ment  held  not  to  waive  ru[ht  to  review  of  fa^- 
ment-^rankUn  Phosphate  Co.  t.  Intematioiul 
Harrester  Co.  of  America,  67  So.  206, 

POLICE  POWER. 

Se«  Manielpftl  Oorpoiattons,  |t  002-442, 

POLLUTION. 

See  Waters  and  Water  Courses,  {{  10^  107. 

POOR  PERSONS. 

See  Paoptrs. 

POSSESSION. 

See  Adverse  Poasesaion,  H  25,  33.  43,  00-85; 
Ejectment,  {{  94.  109;  Joint  Tenancy;  Par- 
tition. {  19:  Quieting  Title,  f  23;  Sales.  { 
47U:  Taxation,  {  806;  Tenancy  in  Common, 
{  lo;  TreBpass,  H  U.  80;  Vendor  and  Par- 
chaser,  (|  191.  m 

POWERS. 

See  Mortgage^  {  340;  WiUs,  |  003. 

PRACTICE. 

See  Criminal  Iaw.  H  676-1001;  TOA 

PREJUDICE. 

See  Witnesses,  {  872. 

PRESCRIPTION. 

See  Adverse  Possession;  limitation  of  Ac- 
tions. 

PRESUMPTIONS. 

See  Appeal  and  Eraor.  H  901-088;  Criminal 
Law,  H  308,  1141,  U44;  Bvldence.  H  63-83. 

PRIMARY  ELECTIONS. 

See  Elections,  H  123-154. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  {  69. 

PRINCIPAL  AND  AGENT. 

See  Boundaries,  {  46:  Brokers;  Carriers,  | 
283:  Corporations.  {{  336,  432.  492:  CN>ud- 
ties,  {{  W.  88;  Embezxlement,  {  11;  Evi- 
dence. {{  243.  244;  Frauds,  Statute  of.  t{ 
17,  66;  Malicious  Prosecution.  {  42;  Part- 
nership, {{  126-160;  Sales.  |  7. 

n.  mrxvAL  biqmts,  duties,  abb 

LIABILITIES. 
(B)  OvaspvBMtlM  mmA  Mmm.  •t  Am^wtt. 
{81  (Ala.App.)  An  agent  in  an  action  for  com- 
missions wherein  payment  to  the  principal  was 
a  condition  precedent  to  recovery,  held  not  H- 
titied  to  recover  on  showing  of  nonperf ordiance 
of  conditions,  although  the  necessity  of  the 
principal's  taking  back  machinery  sold,  elc^ 
was  not  shown.-— Newell  &  Allen  v.  Port  Hurua 
Engine  &  Thresher  Co.,  67  So.  68. 

m.  BIOHTS  AlTD  LIABrLITXBS  AM  TO 
THIRD  PERSONS. 

(A)  F*wera  »t  Ascent* 

{  122  f  Ala.App.)  In  an  action  for  ronversios 
of  machinery  sold  by  an  agent,  evidence  of  the 
agent's  declarations  to  certain  facts,  hrld  ad- 
mis8ible.-^very  &  Go.  t.  Turner,  57  So.  ^S!k 

<F>  AetlOBii. 
{189  (Ala.)  Allegations     that  defendaDta 
committed  trespass  through  their  scents,  serr- 
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ants,  or  employes  are  aufficleot  in  counta,  el' 
ther  for  common-law  trespasB,  or  the  statu- 
tory penalty  for  cnttbif  treet^-Oooper  T. 
Slaoshter,  57  So.  477. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  H  1227-1234;  Bank- 
ruptcy, {  802;  Convicts;  CoHta,  ||  106-137; 
Oaarantr;  Onardian  and  Ward,  J  175;  Hus- 
band and  Wife,  %  282;  Partnenbip,  i  147. 

I.  OBSATIOH  AXB  BXISTIWOE  OF 
BEXiATIOir. 

(A)  Btttween  iBdlvldnals. 

1 15  (Ala.)  One  whose  IndiTidnal  property 
wae  iocluded  hi  the  mortgage  for  a  firm  deed 
held  not  a  surety  as  to  the  other  partner,  but 
anoint  prindpaL-^Thandler  t.  Kyle,  67  So. 

n.  matubs  amd  extewt  ot  xja- 
bujtt  of  surety. 

S  82  (Ala.)  A  surety  in  a  building  contrac- 
tor's bond  heU  llabib  equally  with  the  con- 
tractor for  the  performance  of  the  contract 
and  for  damages  for  nonperfbrmancew— Hunte- 
Tille  Elks'  Olnb  t.  Garrlty-Hahn  BlAg.  Co.,  67 
So.  750. 

8  86  (Ala.)  A  surety  of  a  building  contractor 
held  chargeable  with  knowledge  of  toe  terms  of 
the  contract— HuntSTille  BlkB*  Club  t.  Oar- 
rity-Hahn  Bids.  Co..  67  So.  760: 

T.  aiOBTS  Ain>  BEMEDIEB  OF 
■UBETT. 

(B)  A«  to  Prlnetpal. 

1 183  (Ala.)  The  parties  may  agree  that  the 
rarety  may  proceed  against  the  principal  or 
independent  security  given  to  the  anrety  be- 
fore payment  by  ttaa  mrety.— Ooopw  t.  Par- 
ker. 67  So.  472. 

PRIVATE  NUISANCE. 

See  Nuisance,  H  3-53. 

PRIVIES. 

See  Nuisance,  |  21. 

PROBABLE  CAUSE. 

See  Libel  and  Slander,  |  4;  Malidooa  Prosecd- 
tion,  121. 

PROCESS. 

See  Appearance,  fi  19;  Detinue;  Execution; 
Qamlshment. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

Of  loss,  see  Insurance,  H  660,  668. 

PROSTITUTION. 

See  Lewdness. 

PROVINCE  OF  COURT  AND  JURY. 

See  Crimlaal  Law,  H  741-706;  Trial,  H  101- 
104. 

PROVOCATION. 

See  Homicide,  |  181. 

PROXIMATE  CAUSE. 

See  Damages,  H  18,  10. 


PUBLICATION. 

See  Ibmicipal  Corporations,  i  122. 

PUBLIC  LANDS. 

See  Bvidenc^SI  83>  333;  Injunction,  |  118; 
Navigi^le  Waters,  fi  86,  S7;  Taxation,  | 
681, 

n.  SUBVET   AJTD    PMPOSAI.  OF 
IiARDB  OF  UEITED  STATES. 

(B)  Katrica,  flalea*  A&d  Poasessorr  Rlvbts. 

1 32  (La.)  Between  the  entry  on  land  by  a 
homesteader  and  the  issuance  of  a  patent,  the 
title  remains  in  the  United  States,  though  the 
entryman  has  the  right  of  possession  and  cul- 
tivation.—Wadklns  T.  Producers*  (Ml  Co.,  67  So. 
087. 

<F)  Swamp  amd  Overflowed  I<ands. 

i  60  (La.)  No  land  passed  from  the  federal 

Eovemment  to  the  state  under  the  Swamp 
and  Acts  of  1840  and  1862  unta  it  had  been 
snrreyed.— Elms  t.  EUliott,  57  So.  807. 

161  (Ala.)  The  act  of  February  12,  1879 
(Acts  187&-7e,  p.  108),  regiOatinK  sales  ol 
swamp  and  orernowed  lands,  held  eonstltutloit- 
aL— Bnuman  t.  Henry,  57  So.  007. 

PUBLIC  NUISANCE 

See  Nuisance,  |  72. 

PUBLIC  POLICY. 

See  Oontraets,  f  10& 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Ballroads; 
Telecraphs  and  Telephones. 

PUBLIC  USE. 

See  Eminent  Domain. 

PUNISHMENT. 

See  Criminal  Law,  H  1208.  12U;  Flues. 

PUNITIVE  DAMAGES. 

See  Damages,  H  01.  208. 

QUALIFICATIONS. 

See  Officers. 

QUASHING. 

See  Indictment  and  Information,  11  88,  187; 
Jury,  I  116.  .  w  . 

QUESTIONS  OF  LAW  AND  FACT. 

See  Appeal  and  Error,  §{  002-1021. 

QUIETING  TITLE. 

See  Appeal  and  Error.  {  1061;  Equity,  1  ISO; 

ETidence,  S  383. 

I.   BIGHTOF  AGTIOH  AMDDEFEmBS. 

{  I  (Ala.)  If  defendant  in  a  suit  to  quiet  ti- 
tle desires  to  test  the  complainant's  title  or 
claim,  he  must  do  so  by  a  cross-bill. — VansIuuB 
T.  Palmore,  57  So.  488. 

I  19  (Ala.)  Code  1007.  »  6443-5440.  relat- 
ing to  suits  to  quiet  title,  is  a  highly  remedial 
statute,  and  a  statute  of  repose,  and  should 
be  liberally  construed. — Vaughan  v.  Palmorb 
57  So.  488. 
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foVsed  deed,  If  compIabiaiitH  are  ont  of  posses- 
sion.:—Id. 

1 23  (Ala.)  Peaceable  possesaioDj  within  the 
statute  aatboriziog  a  suit  to  quiet  title,  de- 
fined.—Central  of  Georgia  By.  Co.  v.  Rouse, 
57  So.  706. 

n.  PROCEEDINOS  AlTD  BEURT. 

1 35  (Ala.)  Under  Code  1907.  H  S443.  5444. 
relating  to  suits  to  quiet  title,  complainant 
need  onl;  allege  generally  that  be  is  in  the 
peaceable  possession  of  the  land. — Vaughan  t. 
»lImoTe,  57  So.  488. 

Unnecessary  allegation  In  amended  bill  In 
suit  to  quiet  title  held  not  detrimental  to  de- 
fendant.—Id. 

Ml  (Ala.)  A  bin  to  quiet  title,  which  failed 
to  allege  that  no  suit  to  try  title  was  pending 
or  that  complainant  was  in  possessioo,  is  de- 
murrable.—Brown  T.  Feagin,  57  So.  20. 

{44  (Ala.)  Where  complainant  in  a  suit  to 
quiet  tiUe  has  unnecessarily  alleged  io  terms 
that  he  was  the  owner  of  the  land,  he  ha*  the 
burden  of  proving  it  if  it  be  denied  by  the  de- 
fendant's answer.— Vaaghan  v.  Palmore,  67  So. 
488. 

{44  (Ala.)  One  suing  to  quiet  title  held  not 
to  show  such  peaceable  possesion  as  is  essential 
under  the  statute  to  maintain  the  suit.— Central 
of  Oeori^  Ry.  Co.  v.  Rouse,  57  So.  700. 

QUO  WARRANTO. 

See  Evidence,  {  339. 

RAILROAD  PASSES. 

See  Evidence,  {  878. 

RAILROADS. 

See  Carriers;  Constitutional  Law,  {{  249, 
311;  Eminent  Domain,  §  196:  Evidence,  §| 
123,  143,  373,  471,  646;  Execution.  {  28; 
Master  and  Servant;  Nnisance,  {  21: 
Street  Railroads;  Tendor  and  Purchaser,  { 
212;  Waters  and  Water  Courses,  {  110. 

I.  GONTROX  AND  BEaiTI.ATIO]l  Ul 
OENEBAI.. 

1 9  (Fla.)  Abuse  of  discretion  by  Railroad 
Commissioners  must  be  shown  a£Brmatively  by 
admissions  or  proofs  before  the  courts  will  in- 
terfere.—State  V.  Louisville  &  N.  R  Co.,  57  So. 
175. 

The  Railroad  Commisaioners  may  perform 
their  duties  conferred  by  statute  without  await- 
ing a  specific  complaint  to  be  made  to  them. 


V.  BIGHT  OF  WAT  AND  OTHEB  IN- 
TEBESTB  IJf  Z.AND. 

S  73  (Miss.)  Nature  of  title  of  railroad  com- 
pany in  right  of  way  stated. — Hill  v.  Wood- 
ward, 57  So.  294. 

S  79  (La.)  Grantee  of  right  of  way  through 
public  streets  hel^  to  have  an  action  in  tort, 
but  not  for  rent  for  Interference  with  his 
rights.- Standard  Chemical  Co.  v.  Illinois  Cent. 
R.  Co.,  57  So.  782. 

Grantee  of  right  of  way  on  public  street  Md 
entitled  to  recover  damages  tnsed  on  rental 
value  of  the  property.- Id. 

TL  OOmTBUCTION.  MAINTEHAirCB, 
AKD  EQUIPMENT. 

S  102  (Miss.)  Xt  is  not  necessary,  to  au- 
thorize recovery  of  the  penalty  prescribed  by 
Code  1000,  i  4058.  for  failure  to  maintain  a 
auitable  railroad  crossing,  that  plaintllt  show 


suitable  a  condition  as  the  crossing,  in  or- 
der to  entitle  the  plsatation  owner  to  recover 
the  Btatntoty  penalty  for  failure  to  maint^n 
the  crossing  in  a  suitable  cooditioii.— Id. 

3C  OPEBATIOM. 

(Al  Dntr  to  Operate. 

1218  (Fla.)  Privileges  which  state  permits 
railroad  companies  to  use  in  rendering  pubUc 
service  Md  to  carry  t&e  duty  to  reader  ade- 
quate service  and  to  observe  all  governmental 

regulations.— State  v.  Louisville  &  N.  R.  Co., 
57  So.  673. 

Law  held  to  ralae  implied  doty  of  railroad  to 
provide  adequate  fadlitfea  for  transportatiMt 
of  passengers  not  subordinate  to  duty  of  trans- 
porting freight- Id. 

(B)   Statutorr,     MuielMl,     aad  Oflelal 
RemlatfoBB. 

{227  (Fla.)  Railroad  Commlsrioners  IkH 
authorized  to  make  and  enforce  reaaonable 
rules  requiring  common  carriers  to  furnish  rea- 
sonably adequate  facilities  and  accommodationB 
to  the  traveling  pubUc- State  v.  liOuiaviBe  ft 
N.  R.  Co.,  67  So.  175. 

Railroad  Commissioners  Md  anthotiied  to 
require  running  of  passenger  trains  aeparate 
from  freight  trains.— Id. 

In  determining  reaaonablenesa  of  rwolation 
establishing  train  schedules,  neceasities  and 
convenience  of  public  held  to  be  considered  as 
a  whole  and  severably.— Id. 

Train  schedule  prescribed  by  Railroad  Com- 
missioners,  which  is  not  reasonable  witii  refer- 
ence to  sll  interests  directly  effected,  will  not 
be  enforced  by  the  courts.— Id. 

Scope  of  authority  of  Railroad  Commission- 
ers as  to  making  of  rules  and  regolations  est^ 
liahing  train  schedules  stated.— Id. 

{227  (Fla.)  State  held  to  have  ample  an- 
thority  to  require  carrier  to  transport  pas- 
sengers separate  from  freight  trains. — State  V- 
Louisville  &  N.  R.  Co.,  67  So.  67a 

Railroads  may  be  required  by  govemmeetsl 
regulations  to  transport  passengers  and  freiKfat 
in  separate  trains  without  reference  to  fact 
that  the  particular  service  may  not  be  profit- 
able.—Id. 

(O  C!«nvMile»  and  Fcnons  Uable  f«v  la- 
Janea. 

{256  (La.)  The  determination  by  a  railroad 
company  to  operate  its  road  by  itself  or  by 
another  held  not  to  relieve  it  of  consequences 
to  others  of  negligence  in  such  operstion.— 
Bailey  v.  Louisiana  &  Northwest  R.  Co.,  57 
So.  32r>. 

§261  (La.)  A  licensee  operating  trains  hM  \ 
liable  for  Injuries  to  a  section  foreman,  t-ans-^ 
hy  the  lii'ensee's  negligenfe. — Kailer  v.  Loui«-  i 
iana  &  Northwest  R.  (To.,  57  So.  325.  I 

(D)  lajarle*  to  UceBsees  or  Trespassers  | 
ia  .Geaeral. 

{274  (Miss.)  A  railroad  heU  not  liable  to  I 
a  person  injured  while  at  a  station  withutii  ' 
intent  to  tranaact  business  with  the  companv. 
-Odom  V.  Gulf  &  8.  L  R.  Co.,  57  So.  62& 

Code  1B06,  {  4867,  hM  not  to  render  a  rail- 
road company  liable  for  a  failure  of  its  agent 
to  protect  all  persons  entering  its  statioa 
-Id. 

{276  (La.)  A  section  foreman  In  the  emplov 
of  a  railroad  company  heU  entitled  to  recover 
of  the  railroad  and  a  Ucenaee  for  ne^gcnce  of 
the  latter,  unless  his  negligence  contribnted 
to  bis  injury.— Bailey  v.  Louisiana  ft  North- 
west R.  Co.,  57  So.  326. 

1 282  (Miss.)  A  declaration  held  Insuffideot 
to  chaivc  a  railroad  company  for  a  failure  of 
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its  station  agent  to  protect  from  Insult  and 
abuse.— Odom  t.  Onlf  ft  S.  I.  B.  Co.,  67  So. 
62& 

(G)  laJVFleB  to  Paraoaa  om  or  near  Traelu. 

§396  (Miss.)  Under  Code  1906,  S  1985, 
proof  of  ED  injury  from  a  ronniug  train  raises 
presumption  of  negligence,  casting  on  the  rail- 
road the  burden  of  proof,  which  cannot  be  sus- 
tained, in  the  absence  of  proof  of  the  condition 
of  the  one  Injured.— New  Orleans,  M.  &  C.  R. 
Co.  T.  Cole.  57  So.  556. 

Code  1906,  I  1985,  which  raises  a  presump- 
tion of  netflfttoce  on  proof  of  an  injury  receiv- 
ed from  a  running  train,  held  not  nneonstitu- 
tionaL— Id. 

(H)  Injvrlea  to  Animals  on  or  M««r  Tracks. 

1439  (Ala.App.)  A  complaint,  in  an  action 
against  a  railroad  company  for  injur;  to  a  cow, 
held  to  state  a  cause  of  action.— Western  By.  of 
Alabama  v.  McPhersoD.  57  So.  396. 

f447  (Ala.App.)  In  an  action  against  a 
railroad  company  for  the  killing  of  a  cow,  a 
reqnested  charge  MA  properly  refused  be- 
cause not  in  accordance  with  Code  1907,  U 
5474,  5476.— Western  By.  of  Alabama  T.  Mc- 
Pherson,  67  So.  396. 

(I)  FIrM. 

{456  (Fla.)  Duty  of  railway  compai^  as  to 
preventiug  escape  of  fire  from  its  engine  and 
right  of  way  to  adjoining  premises  stated. — 
Dowling  Lumber  Co.  r.  ESng,  67  So.  337. 

1479  (Fla.)  In  an  action  by  administratrix 
for  damages  to  premises  of  decedent  by  fire  set 
by  the  engine,  exclusion  of  a  letter  of  decedent 
as  to  train  setting  Qre  held  not  error.—Dowling 
Inmber  Co.  t.  K&g,  57  So.  SS7. 

RAPE. 

IZ.  FROSECtTTIOK  AHD  PmnSHBSENT. 

(B)  ElTtdence. 

1 48  (Miss.)  It  is  fatal  error  to  permit  wit- 
nesses to  testify  in  detail  as  to  what  prose- 
cutrix told  them,  including  what  she  stated 
about  the  locality  where  the  oflFenae  occurred. — 
Frost  T.  State,  67  So.  221. 

RATIFICATION. 

.See  Counties,  §  14;  Sunday,  |  16. 

REAL  ACTIONS. 

See  Ejectment;   Partition;   Quieting  Title. 

I  7  (La.)  Defendant  in  a  petitory  action  can- 
not avail  himself  of  relative  nullities  in  the  ti- 
tle of  plaintiff.— Hughes  t.  EdsoD,  67  So.  154. 

§8  (La.)  In  a  petitory  action,  issues  cannot 
be  raised  as  to  the  ownership  of  land  not  sued 
for  by  plaintiff. — E^ight  v.  Berwick  Lumber 
Co.,  67  So.  900. 

REASONABLE  DOUBT. 

See  Criminal  Law,  |  789. 

REBUTTAL 

See  Trial,  |  62. 

RECEIPTS. 

See  Evidence,  |  408. 

RECEIVERS. 

See  Banks  and  Banking,  U  77,  80;  Damagea, 
I  128. 

nX.  TITUE  TO  AHD  POBSBSSIOH  OF 
PBOPBBTT. 

1 69  (Ala.)  Ordinarily  the  appointment  of  a 
receiver  does  not  vest  in  him  any  title  to  the 
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property  involved,  but  only  the 
seatfoD.-OateB  v.  Smlth,^  So. 


IV.  MANAGZafENT   AND  DISPOSI- 
TZOH  OF  PKOPERTT. 

(O)  Sale  and  OonTCraBee  or  Redelivery 
of  Property. 

S  I3S  (IdL)  Where  a  receiver  did  not  pur- 
chase at  bis  own  sale,  he  cannot  be  charged 
with  the  difference  between  the  purchase  price 
and  the  price  the  property  should  have  brought. 
—In  re  Receivership  of  Bonita  Mercantile  Co., 
57  So.  332. 

8  140  (La.)  Sale  by  receiver  AeM  not  subject 
to  attack  by  opposition  to  final  account,  when 
necessary  order  for  sale  has  been  on  the  order 
book  for  the  required  time.— In  re  Becelver- 
shlp  of  Bonita  llercantlle  Co.,  67  So.  332. 

V.  AIXOWAKOE  AHD  PAYIIEIIT  OF 
CLAIMS. 

I IM  (La.)  Allowance  by  receiver  of  attor- 
ney's fees  on  notes  held  improper. — In  re  Re- 
ceivership of  Bonita  Mercantile  Co.,  67  So.  332. 

VI.  Aonom. 

1 183  (La.)  Where  damagea  have  not  been 
prayed  for  In  action  against  a  receiver,  the 
question  of  whether  they  are  dne  cannot  be 
inquired  into. — In  re  Receivership  of  Biniite 

Mercantile  Co.,  67  So.  332. 

RECEPTION  OF  EVIDENCE 

See  Criminal  Law,  H  678-887;  Trial.  iS 
96 

RECORDS. 

See  Appeal  and  Brror,  M  407-787;  Bank- 
ruptcy, I  161;  GriminaTLaw,  »  260.  447, 
M&.  1086-1126.  1141.  1144.  1182;  Evidence, 
SS  184,  186:  Execution,  |  272;  Executors 
and  Administrators,  ft  2S6;  Infants,  |  77; 
Judgment,  |fi  287,  315;  Mortgages.  U  244, 
261;  Municipal  Corporations.  S  lOB;  Sales, 
if  465,  472:  Trial,  fiS  39.  82;  Vendor  and 
Purchaser,  {fi  212,  229,  232,  239. 

RECOUPMENT. 

See  Set-OIE  and  Counterclaim,  I  27. 

REDEMPTION. 

See  Chattel  Mortgages,  i  300:  Mechanics' 
Liens,  f  299;  Mortgages.  H  642,  691-606; 
Taxation,  {S  696-7^. 

REDHIBITORY  ACTION. 

See  Sales,  U  126.  ISa 

REDIRECT  EXAMINATION. 

See  Witnesses,  SS  287,  289. 

REFERENCE. 

See  Appeal  and  Error.  IS  1019,  1021. 

H.  REFEBEE8  AND  PROCEEDINOS. 

S58  (Fla.)  Referee  held  to  have  the  same 
power  to  change  prior  ruling  of  circuit  judge 
on  pleadings  as  the  judae  himself  would  h^ve 
possessed,  had  no  reference  been  made. — 
Franklin  Phosphate  Co.  v.  Interaatlonal  Har- 
vester Co.  of  America,  67  Bo.  206. 

m.  REPORT  AMD  FINDIl^OS. 

S  99  (Fla.)  Findings  by  master  appointed  by 
consent  held  not  to  be  set  aside  at  discretion 
of  the  court,  but  to  have  the  weight  of  a  ver- 
dict.— Croom  V.  Ocala  Plumbing  &  Electric  Co., 
57  So.  243. 
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1 1  (Alft.)  A  contract  vUl  not  be  reformed 
to  permit  complainant'  to  recover  nominal  dam- 
ages for  its  breach^WUtley  T.  Willingbam  & 
BtOl,  57  So.  816. 

n.  PBOOEEDING8  AHD  BELIEF. 

136  (Miss.)  A  complaint  alleging  that,  when 
plaintiff  sold  land  to  defendant,  it  was  agreed 
that  plaintiff  was  not  the  sole  owner  of  one  of 
the  tracts,  bat  that  defendant,  who  was  an  at- 
torney, prepared  a  deed  with  fall  warranty  aa 
to  both  tracts,  which  plaintiff  signed  without 
knowledge  of  its  contents  and  in  reliance  on 
the  agreement,  stated  a  case  for  reformation 
of  the  deed.— Eicbelberger  t.  Cooper,  S7  So. 
808. 

REFRESHING  MEMORY. 

S«e  WltnesMS,  |  266. 

REGISTRATION. 

S«e  SaleB.  H  465,  472. 

REJOINDER. 

Bae  Pleading.  |  196. 

RELEASE. 

See  Frands,  Statute  of,  8  63;  Ouardlan  and 
Ward,  i  176. 

RELICTION. 

See  NaTigable  Waters,  |  44. 

REMAINDERS. 

See  life  Estates;  WiUs,  S  629. 

REMEDY  AT  LAW. 

See  Bqnitr,  S|  46,  61. 

REMOVAL. 

Se«  Oonnties.  |  26. 

REMOVAL  OF  CAUSES. 

See  Courts,  H  484,  485. 

RENEWAL 

See  Bills  and  Notes,  S  140. 

RENT. 

See  Railroads,  I  79;  Vendor  and  Pordiaser, 
I  196. 

REPEAL. 

See  Monidpal  Corporations,  i  116;  Statutes, 
Si  100,  loi. 

REPLEVIN. 

See  Appeal  and  Brror,  |  47;  Damages,  8  197; 
Detinue;  Jaatices  of  the  Peace.  H  64,  124, 

REPLICATION. 

See  Pleading.  |  166. 

REPUGNANCY. 

See  heading.  |  21. 

REPUTATION. 

See  Evidence,  f  324;  'Witnesses,  81  887,  861. 

REQUESTS. 

For  instructions,  see  Criminal  Law,  U  829- 
834;  Trial,  U  250-260. 


See  Contracts,  |  266;   Sales.  8$  38.  U3-13a 
260;  Vendor  and  Purchaser,  81  98,  104. 

RES  GEST>C 

See  Criminal  Law,  ||  368-368;   Evidnoe,  1 
123. 

RES  IPSA  LOQUITUR. 

See  Bailroads,  8  396. 

RES  JUDICATA. 

See  JTndgment,  88  600-715.  048. 

RETREAT. 

See  Homicide,  8  lia 

RETROSPECTIVE  LAWS. 

See  Constitntional  Law,  |8  191-200;  Statute^ 

263-267. 

RETURN. 

See  fixecntion,  8  811;  Habeas  Corpus,  I  75; 
Mandamuarii  186,  18a 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Certiorari. 

REVOCATION. 

See  Wmi,  88  170-194. 

RIGHT  OF  WAY. 

See  Railroads,  88  73,  79. 

RIPARIAN  RIGHTS. 

See  Navimble  Waters,  88  89-44;  Waters  and 
Water  Courses,  $  88. 

RISKS. 

See  Master  and  Servant,  H  205-223.  278. 

ROADS. 

See  Highways. 

ROBBERY. 

820  (A]a.App.)  A  variance  between  an  in- 
dictment charging  robbery  and  the  proof  hM 
not  fatal  to  &  conviction.— Davis  T.  StatSL  57 
So.  498. 

RULES. 

See  Bailroads,  |  227. 

SAFE  PLACE  TO  WORIC 

See  Blaster  and  Servant,  88  101-107. 

SALARY. 

See  Garnishment,  8  116. 

SALES. 

See  Corporations,  I  117;  Evidence,  H  133, 
408,  461;  Execution,  88  256-311;  Brecnt- 
ors  and  Administrators,  H  380,  388;  Frauds. 
Statute  of.  88  56.  168;  Fraudulent  Con- 
veyances, 88  159.  271;  Guardian  and  Ward, 
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530,  582,  631,  696-722,  784-742,  810;  Trial, 
|_  2{^;  TroTer  and  Convertion,  I  87; 
Trusts;  Vendor  and  Pnrebaser;  Wilbi,  ii 
IM.  740. 

I.  BBQiPiBrraa  axd  vauditt  of 

OOMTRAOT. 

{  I  (Ala.)  A  contract  for  sale  of  cotton  la 
-valid,  althoagb  the _nadc  of  cotton  is  not  speci- 
fied.—Wbltley  T.  WiUingham  ft  Bell,  67  So. 
816. 

1 1  (AlaApp.)  A  tenant  leaving  corn  in  cribs 
Indicated  by  a  landlord  without  a  specific  agree- 
ment to  take  the  com  tor  rent  hel4  not  to  bind 
the  landlord  for  a  sale  and  delivery.— Sella  v. 
Price,  67  So.  265. 

1 7  (Ala.App.)  Accased  ktU  not  u  agent  un- 
der a  contract  for  the  parchaae  of  fertilizer, 
bat  a  bnyer.— Jackson  v.  State,  67  So.  110. 

$21  (Wss.)  A  buyer  of  feed  for  animals  is 
not  liable  under  an  implied  promise  to  pay, 
where  the  feed  is  worthless.— Didaney  T.  Jones 
ft  Rogers,  67  So.  226. 

138  (Ala.)  Material  false  statements  relied 
on  Jteld  to  aatborize  resciaalon  of  a  contract  of 
sale.- Hafer  v.  Cktle,  67  So.  757. 

Wliere  a  buyer  has  a  right  to  rely  on  the 
aeUer's  representations,  it  is  immaterial  that 
the  defccto  an  patent.— Id. 

H.  CONSTRUCTION    OF  OONTBAOT. 

1 54  (Ala.)  All  the  proviaions  of  a  contract 
must  be  construed  together.-nJoha  Deere  Plow 
Co.  T.  City  Hardware  Co^  57  So.  766. 

m.  KOPIFICATION  OB  BBSCISSXOIf 
OF  OONTRAOT. 

(O)  Reselssivm  br  Bar*'* 

i  1 13  (Ala.)  The  right  to  a  resdasion  of  a 
sale  for  fraud  does  not  depend  on  insolvent 
of  the  other  party.— Hafer  v.  Cole,  67  So.  767. 

(118  (Ala.)  Upon  seller's  false  representa- 
tions as  to  his  utle,  buyer  ield  not  bound  to 
np  hostile  claims.— Hafer  t.  Cole,  67  So. 

S  130  (Ala.)  The  buyer  cannot  rescind  an 
executed  contract  of  sale  for  mere  breach  of 
warranty.- Hafer  v.  Cole,  67  So.  757. 

§  126  (La.)  The  prescription  of  one  year 
against  redhibitory  actions  and  actions  quanti 
imnoris  does  not  apply  where  the  seller  bad 
knowledge  of  the  vices  of  the  thing,  and  fail- 
ed to  declare  them  to  the  purchaser.  Civ. 
Code  arts.  2534,  2544.— Templeman  Bros. 
Lumber  Go.  v.  Fairbanks,  Morse  &  Co.,  67 
So.  309. 

I  130  (Ala.)  The  right  to  a  surrender  snd 
caDcellation  of  written  inetniments  or  to  a  re- 
conveyance is  sufficient  ground  for  a  suit  in 
equity  to  rescind.— Hafer  v.  Cole,  57  So.  767. 

Complaint  in  an  action  to  rescind  a  contract 
of  sale  for  representationa  held  bad  on  de- 
murrer.—Id. 

S  130  (La.)  In  a  redhibitory  suit,  the  judge 
may  decree  merely  a  reduction  of  the  price.— 
Templeman  Bros.  Lumber  Co.  T.  Fairbanks, 
Morse  ft  Co.,  67  So.  809. 

IT.  PEBFOBUANOE   OF  CONTBAOT. 

(O)  D«llTei7    mmA   Aee«vt«ae«   of  Oo«dB. 

K  178,  179  (La.)  Receipt  and  use  of  ma- 
diioery  bv  the  buyer  for  more  than  a  year 
before  offering  to  return  htld  an  acceptance, 
but  not  to  conclude  the  buyer  from  demand- 
ing reduction  of  price  for  defects  known  to, 
but  not  disclosed  by,  the  seller.— Templeman 
Bros.  Lumber  Co.  v.  Fairbanks,  Morse  & 
Co..  57  So.  309. 


T.  OPEBATIOZf  Am>  EFFECT. 

(A)  TruuCcr  of  Title  as  Betvrcea  Parties. 

f  199  (Miss.)  Whether  or  not  delivery  is  a 
condition  precedent  to  a  sale  becoming  absolute 
is  a  matter  of  Intention.— Johnson  v.  Tabor,  67 
So.  366. 

{201  (Ala.App.)  A  seller  delivering  goods  to 
a  carrier  for  transportation  and  delivery  to 
the  buyer  held  to  constructively  deliver  them 
to  the  buyer.- National  Chemical  Co.  v.  Na- 
tional Aniline  ft  Chemical  Co.,  57  So.  114. 

8  201  (Miss.)  As  between  the  parties  to  a 
sale  of  personalty,  otherwise  complete,  held, 
dellveiy  is  not  necessary  to  vest  ntle,  unless 
made  a  condition  precedent  by  the  eontrack— 
Johnson  v.  Tabor,  57  So.  365. 

f2l8>/^  (Hiss.)  Whether  or  not  it  mm  the 
intention  of  the  parties  to  the  contract  that 
delivery  of  the  propert:^  was  a  condition  pre- 
cedent to  the  sale  becoming  absolute  held,  under 
the  evidence,  a  question  for  the  jnry.— Johnson 
T.  Tkbor,  67  So.  865. 

TI.  WABBAWTIEB. 

S  260  (Ala.)  On  seller's  mlsrepreseBtatloii, 
though  not  a  part  of  the  contract,  the  buyer  is 
endued  to  rescind.- Hafer  v.  Cole,  57  So.  767. 

i262!/9  (Ala.)  An  Implied  warranty  does  not 
arise  where  the  defect  Is  obvious.- Hafer  t. 
Cole,  67  So.  767. 

1 263  (Ala.)  Where  the  seller  of  goods  Is  In 
poaaeBBion,  the  law  Implies  a  warranty  of  ti- 
tle.—Hafer  V.  Cole,  57  So.  757. 

i  274  (Miss.)  A  seller  of  provisions  intended 
for  human  food  impliedly  warrants  soundness, 
but  a  sdler  of  food  for  animals  does  not. — 
Dolaney  t.  Jonea  &  Rogers.  57  So.  225. 

{283  (Ala.)  A  biver  of  personal  property 
has  the  right  to  yield  its  possession  to  the  true 
and  hostile  owner  upon  nia  demand.— Hafer  v. 
Cole,  57  So.  767. 

Buyer's  failure  to  buy  up  hostile  claims  held 
not  to  affect  Us  right  to  recoTer  for  breach  of 
wan;anty.— Id. 

VH.  BEMESIES  OF  BWT.TiKB. 

(D)  Resale. 

1 339  (Fla.)  One  contracting  to  purchase  an 
automobile,  to  be  delivered  in  Florida,  notify- 
ing seller  to  cancel  order  before  shipment,  MM 
not  liable  for  difference  between  contract  price 
ajid  what  the  seller  sold  Oie  car  for  in  Florida. 
— Faolk  V.  Bichardscm,  67  So.  666. 

8  339  (Miss.)  In  an  action  for  damages  for 
breach  of  contract  of  sale,  an  instruction  held 
erroneouB.— Thayer  Export  Lumber  Co.  v.  Nay- 
lor,  57  So.  227. 

(Bl)  Actions  for  Price  or  Valve. 

{347  (Mias.)  Where  the  goods  purchased 
were  worthless  and  valueleaa,  the  buyer  need 
not  return  or  offer  to  return  them,  to  escape 
liability  for  the  price.— Dolaney  r.  Jones  ft 
Rogers,  57  So.  225. 

S  354  (Mias.)  A  plea  in  an  action  for  the 
price  of  goods  sold  neld  equivalent  to  a  plea  of 
total  failure  of  coasideration^Dulaney  v. 
Jones  ft  Rogers,  67  So.  226. 

{  359  (Ala.App.)  In  an  action  for  gooda  sold, 
evidence  held  to  support  a  verdict  for  plaintiS 
for  at  least  a  nominal  amount.- Kenorick  ft 
McGongh  T.  Ghafln,  67  So.  78. 

Tin.  BEXEDIE8  OF  BITTEB. 

ID)  Actions  and  Connterclnima' for  Brcaofe 
of  Wac-ranty. 

{435  (Ala.App.)  A  plea  in  an  action  for 
goods  sold  hfid  demurrable.- National  Chem- 
ical Co.  V.  National  Aniline  ft  Chemical  Go. 
57  So.  114. 
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yielded  to  a  paramount  title. — Hafer  v.  Cole, 
07  So.  757. 

(446  (A]a.App.)  Where  a  seller  did  not 
■how  anr  damages  uoder  hU  plea  of  set-off, 
in  an  action  for  the  price,  a  charfre  that  the 
seller  was  not  entitled  to  any  damages  was 
proper. — National  Chemical  Co.  v.  National 
Aniline  &  Chemical  Co.,  57  So.  114. 

An  instruction  in  an  action  for  the  price  of 
goods  sold  held  misleading.— Id. 

IX.  OOHDITIONAL  8AIX8. 

{465  (Ala.App.)  Code  1896,  i  1017,  provid- 
ing for  the  registration  of  conditional  sale 
contracts,  held  not  to  affect  the  validity  of  such 
contracts  as  between  the  parties.— Lynn  v. 
Broyles  Furniture  Co.,  57  So.  122. 

8  467  (Ala.)  Provisions  of  contract  of  sale 
construed.— John  Deere  Plow  Go.  t.  City  Hard- 
ware Co.,  57  So.  766. 

S472  (Ala.App.)  U&der  Code  1896,  8  1017, 
repealed  as  to  J.  and  M.  counties  by  Loc.  Acts 
1SB8~99,  n.  1120,  where  furniture  sold  under  a 
conditionu  sale  contract  was  removed  from  J. 
to  C.  counties,  that  the  contract  was  not  re- 
quired to  be  recorded  in  J.  county  did  not  ex- 
empt the  seller  from  recording  it  in  C.  county 
to  protect  it  against  bona  fide  purchasers. — 
Lynn  v.  Broyles  Furniture  Co.,  67  So.  122. 

1 479  (Ala.)  In  detinue  held,  that  it  was  not 
necessary  for  defendant  to  deny  a  contract  set 
op  by  plaintiff  or  that  the  goods  were  sold 
tnereunaer.— John  Deere  Plow  Co.  v.  City 
Hardware  Co.,  67  So.  766. 

S  479  (Ala.)  Provision  in  a  conditional  con- 
tract of  sale  for  retaking  possession  by  the 
seller  held  limited  by  a  provision  extending  the 
time  for  payment. — John  Deere  Plow  Co.  v. 
City  Hardware  Co.,  57  So.  821. 

{479  (Fla.)  Where  note  in  payment  of  price 
of  personalty  reserves  title  in  vendor  until 
th«  note  is  paid,  and  the  debtor  falls  to  pay  the 
note,  the  vendor  baa  the  right  to  talce  posses- 
sioa.— Bank  of  Jasper  v.  Tuten.  67  So.  238. 

SAWMILLS. 

See  Negligence,  |  32. 

SCHEDULE. 

See  Bankruptcy.  1  426;  Bailroads.  {  227. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

XL  FUBLIO  8CHOOI.8. 

(D)  DiKtrlet  Property,  ContrMoti.  Bad 
UMbllltles. 

$79  (Fla.)  Trustees  of  special  tax  school 
district  have  no  authority  to  lease  school  prop- 
erty.—Trustees  of  Special  Tax  School  Dist. 
No.  1,  Leon  County,  v.  Lewis,  57  So.  614. 

SEALS. 

S  5  (Ala.App.)  The  addition  of  tbe  letters 
"L.  S."  after  the  name  of  a  signer  does  not 
make  the  instrument  a  sealed  instrument — 
Hughes  T.  Spratling,  57  So.  629. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  fS  248-250. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  §S         400;  Svidence.  S| 
183,  186. 

SELF-DEFENSE. 

Criminal  Law,  |  782;   Homidde,  fiS  9G, 


SEPARATE  ESTATE. 

See  Hasband  and  Wife,  1  171. 

SEPARATION. 

See  Hoaband  and  Wife,  U  285^-296. 

SERVANTS. 

See  Master  and  Servant 

SERVITUDE. 

See  Waters  and  Water  Cooraes,  1 1S3. 

SET-OFF  AND  COUNTERCLAIM. 

See  Logs  and  Logging,  f  8;  Sales,  {  446. 

H.  SITBJEOT-lCATTXm. 

S27  (Ala.)  An  owner  employing  a  buHdini; 
contractor  held  entitled  to  recover  by  way  of 
recoupment  the  damages  resulting  from  delay 
in  the  completion  of  the  work. — Hontsville 
Elks'  Club  V.  Garrity-Habn  Bldg.  Co.,  67  So. 

SETTING  ASIDL 

See  Judgment,  |  139. 

SHERIFFS  AND  CONSTABLES. 

See  Attachment,  1 164;  Bxecntion,  H  125,  459; 
Weapons. 

n.  COMPEMSATIOir. 

§  28  (Ala.App.)  A  sheriff  or  constable  claim- 
ing fees  or  costs  is  bound  to  point  to  a  definite 
law  authorizing  it.— Northern  Alabama  Ry.  Co. 
V.  I^wery,  57  So.  260. 

6  45  (Ala-App.)  Under  Code  1907,  S|  3275. 
3697,  3698,  3722,  a  sheriff  is  not  entitled  to 
commissions  for  collecting  an  execation,  unless 
he  actually  collects  the  money,  or  has  made  an 
actual  levy  on  property  snbject  to  levy  and 
sale.— Northern  Alabama  Br.  Co.  t.  Lowery,  57 
So.  260. 

A  sheriff  is  not  entitled  to  commissiona  on 
money  paid  to  a  judgment  creditor  before  exe- 
cution IB  issued,  or  to  fees  after  execution  is 
issued,  if  the  payment  is  made  before  the  exe- 
cution is  served  or  levied.— -Id. 

m.  VOWEB8.  DITTIES.  AMD  UABHI- 
TIE8. 

S  106  (Ala.App.)  To  put  a  sheriff  under  a 
duty  to  make  a  levy  in  attacliment,  it  must  ap- 
pear that  defendant  owned  property  subject 
to  levy  which  the  sheriff  cotud  nave  foond.— 
Higdon  v.  Fields,  57  So.  58. 

8111  (Ala.App.)  The  law  will  consider  and 
condemn  tbe  motives  and  acts  of  an  officer  with 
reference  to  the  le^  of  an  execution  only 
when  they  are  carried  Into  an  act  which  is  in 
itself  illegal. — Northern  Alabama  Ry.  Co.  v. 
Lowery,  57  So.  260. 

I  137  (Ala.App.)  A  complaint  in  an  action 
against  a  sheriff  for  failing  to  make  a  levy  in 
attachment  held  demurrable  for  failipg  to  show 
tiiat  the  sheriff  was  under  a  dub  to  make  a 
levy.— Higdon  v.  Fields,  57  So.  6& 

SHIPPING. 

See  Ferries. 

Vm.  OARRIAOE  OF  PA88EHOERS. 

{  163  (AkuApp.)  A  carrier's  agreement  to 
wire  for  stateroom  accommodations  for  a  pas- 

fienger  held  a  part  of  the  contract  of  oiirrini:'-- 
— Central  of  Georgia  By.  Oow  T.  Knight,  57 
So.  253. 
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1 164  (Ala.App.)  A  earrier't  fallnre  to  re- 
serve stateroom  accommodations,  as  agreed, 
held  a  breach  of  contract.— Central  of  Oeorgia 
By.  Co.      Enigbt,  57  So.  253. 

First-class  transportation  on  passencer 
steamer  ktld  to  include  stateroom  accommoda- 
tions.—Id. 

1 165  <AlB.App,)  In  an  action  for  breach  of 
a  railway  company's  contract  to  secure  state- 
room accommodations,  instructions  held  proper. 
—Centra)  of  Georgia  Br.  Co.  t.  Knight,  57  So, 
253. 

That  plaintiff  was  on  her  bridal  trip  held  prop- 
er to  be  considered  in  determining  the  damages 
for  breach  of  the  contract  of  transportation. 

"^^  SIGNALS. 

See  Uaster  and  Servant,  |  137. 

SIGNATURES. 

See  Exceptions,  Bill  of,  H  S2,  43:  Insarance, 
S  876;  Villa,  I  115. 

SIMILITER. 

See  Pleading,  K  100.  409. 

SLANDER. 

See  Libel  and  Slander. 

SOCIETIES. 

See  Fdnbenlement,  |  48. 

SPECIAL  LAWS. 

See  Statutes,  H  68-94. 

SPECIFIC  PERFORMANCE. 

H.  COVTBACTS  ENFOROEABLE. 

§49  (Pla.)  Equity  will  enforce  specific  per- 
formance of  contract  for  sale  of  land  when  the 
price  was  fair  when  the  contract  vae  made, 
and  no  advantage  was  taken  of  defendant, 
though  later  it  was  worth  considerablr  more. — 
Charbonier  t.  Arbona,  67  So.  887. 

TV.  FBOOEEDnrOfl  AKD  BXIJEF. 

S  119  (Fla.)  As  against  general  denial,  the 
burden  is  to  be  npon  complainant  in  specific 
performance  to  prove  tax  liens,  the  existence 
and  validity  whereof  depend  on  matters  of  pub- 
lic recordv-Oharbonier  v.  Arbona*  S7  So.  8iB7. 

SPEED. 

See  Street  XtaOroadB,  f  117. 

SPENDTHRIFTS. 

See  Wills,  %  674. 

SPENDTHRIFT  TRUSTS. 

See  Trtuts,  |  1S2.  . 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  liquors. 

SPRINGS. 

See  Wateni  and  Water  Gooraea,  H  104,  107. 

STALE  DEMANDS. 

See  Eqaity,  {  67. 

STATE  GUARDS. 

See  MUitia. 

STATEMENT. 

See  Witnesses,  8I  379-388. 


STATES. 

See  Evidence,  t  33;  Militia;  Navigable  Wa- 
ters, li  4,  86,  87;  Statutes,  U  29,  m 

OUUMS  AGAINST  STATE. 

1 173  (Fla.)  Acts  1861,  c.  1275,  S  2  (being 
the  Bame  as  section  27,  o.  200,  McClellan's 
l>ig.),  does  not  authorise  Comptroller  to  audit 
cisim  against  the  state  which  does  not  grow 
oat  of  offidal  fnnctiona  as  sheriff  or  other  min- 
isterial officer.— State  v.  Croom.  67  So.  420. 

Authority  of  Legislature  over  claims  against 
the  state  held  not  abdicated  by  McClellan's  Dig. 
p.  106.  §  6,  and,  after  Legislatare  has  provided 
tor  payment  of  claim.  Comptroller  cannot  be 
compelled  by  mandamus  to  relnvestiigate.— Id. 

STATUTES. 

For  statutes  relating  to  particular  subjects, 

see  the  various  specific  topics. 
See  Courts,  i  97;  Evidence,  |S  25,  29;  Frauds, 

Statute  of;  Limitation  of  Actions. 

I.  ENAOTMENT.  REQT7I8ITES,  AMD 
VAUDITT  IN  OENEBAIi. 

fSi/a  {Ala.App.)  Under  Const.  1901,  |  106, 
construed  in  connection  with  Code  1907,  J 
5184,  notice  of  an  intent  to  apply  for  the  pas- 
sage of  a  local  law,  published  24  days  between 
the  first  ineertion  of  the  notice  and  the  intro- 
daction  of  the  bill,  held  sufficienL— Lower  v. 
State,  57  So.  600. 

S  29  (Ala.)  The  six  days  during  which  the 
Governor  may  consider  a  bill  under  the  Consti- 
tution, without  it  becoming  a  law.  sre  calen- 
der days.— State  v.  Joseph,  57  So.  942. 

{30  (Ala.)  The  constitutional  provision  that 
a  bill  shall  not  become  a  law,  if  its  return  by 
the  Governor  is  prevented  by  adjournment  of 
the  Legislature,  refers  to  a  final  adjournment, 
and  not  recess.— State  v.  Joseph.  57  So.  942. 

A  bill  cannot,  during  a  recess,  be  returned 
by  the  Governor,  pursuant  to  the  Constitution, 
to  officna  or  members  of  the  house  in  which  it 
originated.— Id. 

The  two  days  after  the  leassembHng  of  a 
house  in  which  a  bill  originated,  within  which 
it  must  be  returned,  after  recess,  by  the  Gover- 
nor to  prevent  it  from  becoming  a  law,  under 
the  Conatitntton,  mnst  be  legislative  days.— Id. 

139  (Fla.)  Gen.  St  1906,  i  1969,  as  it  ap- 

Sears  in  copy  filed  in  office  of  Secretary  of 
tate,  held  to  control  the  section  as  it  appears 
in  the  printed  and  pobllshed  volume.— Invest- 
ment Oo.  T.  Tmeman,  57  So.  663. 

S  60  (Fla.)  Act  approved  by  Governor  held 
to  be  taken  as  legislative  act. in  the  absence  of 
an  affirmative  showing  by  the  journals  that  a 
materially  different  act  was  in  fact  passed. — 
State  V.  Sammons,  57  So.  196. 

1 61  (Ala.)  Statutes- should  not  be  held  in- 
valid, if  there  is  a  reasonable  doubt  as  to  their 
validity. — Central  of  Georgia  Ry.  Co.  v.  Groes- 
beck  &  Armstrong,  67  So.  380. 

!&4  (r<B.)  Referendum  provisions  of  Art  No. 
77  of  1910.  creating  parish  of  Jefferson  Davis, 
if  unoonstitntional.  held  to  be  so  Inseparably 
connected  with  the  rest  of  the  act  as  to  in- 
validate the  whole  statute. — State  ex  reL  Carey 
v.  Sanders,  57  So.  924;  State  ex  rel.  Moore 
T.  Same.  Id.  927;  State  ex  rel.  McMahon  v. 
Same,  Id. 

Doctrine  that  a  statute  may  be  constitution- 
al in  part  held  not  applicable,  where  Li^^isla- 
ture  has  provided  that  the  operation  of  the  act 
Bhall  depend  on  the  result  of  an  election.~Td. 

n.  OENERAI.  AND  SPECIAL  OB  X.O- 
OAI.  XAWS. 

{68  (Fla.)  A  law  is  a  general  law  which  is 
potentially  applicable  to  every  county  in  the 
state,  though  at  the  time  of  its  passage  it  ap- 
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to  the  same  subject,  but  being  reasonablr  based 
OQ  popnlatioD,  are  not  special  laws,  relating  to 
municipal  gOTemment,  within  the  coDstitatioiial 
inhibition,— State  t.  Joseph,  57  So.  942. 

194  (Fla.)  The  Legislature  may  provide 
that  there  be  no  count?  seat  elections  in  coun- 
ties having  built  a  courthouse  until  that  court- 
house be  20  years  old. — Collier  t.  Cassady,  67 
So.  617. 

m.  SUBJECTS  AHB  TITIiES  OF  ACTS. 

S  117  (Ala.)  Act  April  4,  1911  (Acts  1911,  p. 
192),  giving  prima  facie  evidential  effect  to 
certain  documents,  held  not  in  violation  of 
Const.  1901,  S  46,  relating  to  the  subjects  and 
titles  of  statutes.— Brannan  v.  Henry,  57  So. 
967. 

S  118  (La.)  Act  No.  61  of  1906,  relating  to 
work  on  public  roads  by  defendants  who  were 
formerly  condemned  to  imprisonment  on^,  has 
only  one  object— State  t.  Nolan,  67  So.  274. 

I  123  (La.)  The  title  of  Act  No.  317  of  lUlO. 
amending  Act  No.  159  of  1902,  and  authorizing 
commissioners  of  drainage  to  levy  taxes  on 
popular  vote,  is  sufficiently  broad  to  Include  a 
provision  authorizing  the  levy  of  a  tax  with- 
out a  previous  elecuon. — Cogaenbam  t.  ATOCa 
Drainage  Dist,  67  So.  989. 

V.  BEPEAI^    SPSPENSIOW.  EXFIBA. 
TZOM,  AMD  BBVIVAI.. 

1 159  (Miss.)  The  repeal  of  a  atatate  by  im- 
plication held  not  favored.— Ascher  ft  Barter  v. 
Edward  Moyse  &  Co.,  57  So.  299. 

8  161  (Miss.)  A  later  statute  covering  the 
whole  BQbject  of  prior  statutes  held  to  repeal 
the  prior  statutes. — Ascher  &  Baxter  t.  Ed- 
ward Moyse  &  Co.,  67  So.  299. 

The  rule  that  a  later  statute  covering  the 
whole  subject  of  a  former  statute  tmpliedly  re- 
peals the  nmner  statute  held  subject  to  a  speci- 
fied qnaliflcatlon. — Id. 

VI.  OONSTBVCTION  AMD  OPERA- 
TION. 

(A)  GeikeMl  R«les  of  Con  at  met  Ion. 
I  181  (Miss.)  The  court,  in  construing  a  stat- 
ute, will  seek  to  ascertain  the  intent  of  the 


effectuate  the  purpose  of  the  Legislatnre.— 
I^nn  T.  Broylfls  Furniture  Co.,  57  So.  122. 

i  224  (Miss.)  The  court,  in  construing  a  stat- 
ute, will  presume  that  the  Legislature  was  fa- 
miliar with  prior  statutes  and  with  judicial 
constructions  placed  thereon. — Ascher  A  Baxter 
T.  Edward  Moyse  &  Co.,  57  So.  290. 

{225%  (Ala.)  A  re-enacted  statute,  judicial- 
ly construed  prior  to  its  re-enactment,  must 
receive  such  construction.— Bruce  v.  Serra,  67 
So.  709. 

(D)  RetroMttve  Opemtlon. 

1 263  (Ala.)  Courts  will  not  construe  an 
enactment  as  retrospective,  unless  the  Legis- 
latare  expresses  a  clear  intent  to  give  it  that 
effect.— Duy  v.  Alabama  Western  K.  Co.  57 
So.  724. 

i  263  (Miss.)  Statutes  will  be  given  a  pros- 
pective operation,  unless  a  contrary  intentioo 
la  clearly  and  positively  shown.— Richards  t. 
City  Lumber  Co.,  67  So.  977. 

{267  (Ala.)  Code  1907.  {  8361,  prodding 
that  proof  that  anything  of  value  agreed  to  be 
sold  and  delivered  was  not  actually  delivered  at 
the  time  of  making  the  agreement,  and  that 
one  of  the  parties  aepoaitea  margins,  ahall  be 
prima  facie  evidence  of  a  contract  to  deliver  in 
future,  relates  to  the  remedy  only,  and  applies 
to  an  action  commenced  before  its  enactment.^ 
Birmingham  Trust  &  Savings  Co.  t.  Currey,  57 
So.  962. 

{267  (Miss.)  Laws  1910,  c.  135.  providing 
that.  In  "all  actions  hereafter  brought*  for  per- 
sonal Injuries,  contributory  negligence  shall  not 
bar  a  recorerj,  is  not  retroacdn^Bkhards  T. 
City  Lomber        67  So.  977. 

Vn.  PLEADINO  AMD  EVIDENCE. 

8  284  (Ala.)  A  memorandum  made  on  a  blD 
at  the  time  by  Qovemor*8  recording  secretary 
is  not  admissible  to  show  that  it  was  not  re- 
turned within  six  days  after  being  sent  to  the 
Governor,  aa  contemplated  by  the  Oonstitntion. 
—State  T.  Joseph,  67  So.  942. 


STATUTES  CONSTRUED. 


UNITEU  STATES. 

CONSTITUTION. 

Amend.  14  656 

Art  1,  {  8  380 

STATUTES  AT  LARGE. 

1845,  March  8,  ch.  48,  5 

vStat   742    428 

1898,  July  1,  ch.  541,  { 

60a,  30  Stat.  562  (U.  S. 

Comp.  St.  1901,  p.  3445). 

Amended  by  Act  1903, 

Feb.  5,  ch.  487,  {  13.  32 

Stat  799  (U.  S.  Comp. 

St  Supp.  1909.  p.  1315)  624 
1898.  July  1.  ch.  541,  j 

64(3),  30  Stat  502  (U. 

S.   Comp.   St   1901,  p. 

3447)    34 

1803.  Teb.  6,  ch.  487.  {  13. 

82    Stat    709    (U.  S. 

Comp.   St   Supp.  1900, 

p.   1315)   624 

1906,  June  29.  ch.  3594,  34 

Stat  607  (U.  S.  Comp. 

St.  Suffp.  X90a>  ».  lUfO  613 


1908,  May  27,  ch.  204,  35 
Stat  399  (U.  S.  Comp. 
St  Supp.  1909,  p.  376)  856 

COMPILED  STATUTES 
1901. 

Page  3446    624 

Page  3447    34 

COMPILED  STATUTES 

SUPP.  1909. 

Page  379    856 

Page  1178   513 

Page  1315   624 

ALABAMA. 

CONSTITUTION  1875. 
Art  6,  8  14   870 

CONSTITUTION  1901. 

8  23    724 

Is  43.  95   967 

106    600 

138   &70 


143 
154 
235 
280 


50 
870 
724 
870 


CODE  1862. 

I  538   467 

{  2396    16 

CODE  189a 

8  909.    Amended  by  Loa 
Laws  1907  (Sp.  Sess.)  p. 

32   ..:  ...  260 

I  1017   122 

U  6028,  6269    6M 

CODE  1807. 

Page  1195,  form  10   4£» 

Page  1508,  rule  10    14G 

Page  1617.  rule  41    39S 

I  37,  43   100 

470    81S 

1251    29 

1258    138 

:  1474    772 

I  1608,  1607    468 

;  1804   4ST 


1113 


INDEX-DIOBST 


I  2020    129 

I  22-2    481 

i  2252.  Repealed  by  Laws 

1911,  pp.  159-191   481 

§  2313,  2314    698 

2489    34,  266 

2506    127 

2507    743 

S  2886,  2886.   962 

3010    776 

3017    517 

3019   129,  630 

309iS   875 

S16&   818 

3248    402 

8275    260 

3300    486 

8351    962 

3355    268 

3368    130 

8374    832 

S  3509.  3660    438 

S  8642,  3644   762 

3687    16 

f  3697,  3698   260 

3740  et  seq  752 

3747    117 

3772    260 

3780    265 

3781   .....46.  265 

8816    845 

3840    972 

3851   739 

:18S9,  3904    972 

39;W   130 

4(103   1034 

4049,  4056   120 

4098    260 

S  4143    46 

4174,  4178  1014 

jj  4197,  4190,  4200   845 

4237   •.  497 

4293    854 

4298   757 

4316    64 

4490,  44&4  460 

4714    265 

4720   :   754 

S  4734,   4743   90 

4756.  4757   831 

4770    124 

S  4846,  4860   720 

4896    851 

6184    500 

51i»8   453 

523],  6232    20 

5329    434 

5355   1013 

5;;(i2   98.  505,  1015 

5364    88,  499 

0:!f!7   98,  434 

§  5:172,   5373   102 

5382,  form  15  513 

5^'.S2.  form  23   722 

5N3-5441)   488 

5474    396 

5176   306.  404 

r>-,:'J    120 

5746    705 

:iT47    719 

r.S-8   438 

mi5   1013 

S  01 10    754 

ft       :i    820 

X  fil72   709.  743 

8  tn"-*    709 

j  H96   457 

S    72 

i  f2(t4   245 

i  62t:8   591 

(.306   144,  402.  1031 

6;:o8    510 

6840   1030 

(58  50   1020.  1032 

6K93    68 

7U;«   1023 

7087    820 


n32    96 

7160   491 

7161,  fonn  82   96,  380 

7161,  form  84  1022 

7161,  form  92  1035 

7264   732,  1020 

7324    387 

7340    117 

7348    598 

7363    413 

7423    894 

7542    95 

7664   1022 

;  7593-7616    618 

i  7600,  7601..,   402 

7622    613 

7630    402 

7635   1026 

7708   1085 

LOCAL  LAWS. 

1888-89,  p.  801.  I  11  434 

1898-99,  p.  1120   122 

1898-09.  p.  1413,    I  26, 

Bubsec.  23   29 

1903,  p.  808,  I  2  1016 

1907,  p.  279   1015 

1907,  p.  287,  I  15  1015 

1907,  pp.  369-577    63 

1907,  pp.  644.  645    724 

1907        Sew.)  p.  82. .. .  260 

LAWS. 

1878-79,  p.  198    967 

1884-86,  p.  137    16 

1890-91,  pp.  114,  184....  29 

1898-99,  p.  186    598 

1907.  p.  225    380 

1907.  p.  866   1019 

1907.  p.  662    486 

1907,  p.  790,  8  80   29 

1909  fSp.  Sens.)  p.  63....  418 
1909  (Sp.  Sees.)  pp.  64.  68 

fit  4.  16...............  164 

1909  (Sp.  Sesfc)  p.  74.  § 

22  108 

1909  (Sp.  Seas.)  p.  91,  t 

31   .......'1028 

1909  (Sp.  Sesa.)  p.  93,  i 

32%   164 

1909  (Sp.  Seas.)  p.  94,  { 

33   "..413.  1019 

1909  (Sp.  Seas.)  pp.  814, 

315,  «r2g,  23. .    . . . .  .7  890 

1909  (Sp.  Seas.)  p.  317,  S 

29    469 

1909  (Sp.  Se8a.)p.  317.  j 

32.  .m,  69&  m,1020, 1024 

1911,  pp.  160-481   481 

1911,  p.  192   486,  967 

1911,  pp.  204,  289.  880..  942 

1911,  p.  587    494 

1911,  p.  S91   012 


IXOBIDA. 

CONSTITUTION. 

Art  4,  I  18   846 

Art.  6.  I  17   974 

Art.  8,  14  198 

Art.  8,  I  8   662 

Art.  14.  f  1   •..356 

Art.  16,  I  29    351 

McCLElLLAN'S  DIGEST 
OF  LAWS. 
Pas«i  196,  200.  H  6,  27. .  420 

OENBRAL  STATDTBS 
1900. 

574    842 

675    670 

643,  044   428 

070    366 


1444    206 

1447    201 

1603    206 

1701    604 

1725,  subBec.  5   240 

1909  •   604 

1969   663 

2480    671 

iS  2574-2678    345 

2656    863 

2789    618 

I  2936,  2985,  2989    678 

3148    233,  618 

3149    233 

is  8806,  3309   611 

CITT  OHABTERS. 
JackBonvUle.    Laws  1901, 
ch.  5066   428 

LAWS. 

1861,  ch.  1275,  {2   420 

1887,  ch.  3681.  {  66   670 

1891,  ch.  4071    288 

1893,  ch.  4116.  S  66   670 

1901,  ch.  6065    426 

1907.  cb.  5679    842 

1911,  ch.  6179.  {  3  348 

1911.  ch.  6239    617 

1911,  cb.  6247    196 

lOU,  cb.  6247,  I  7  196 


LOUISIANA. 

CONSTITUTION. 

Art  85   274 

Art  94   1004 

Art.  116   1003 

Art.  197.  i  4..   581 

Art  229   652.  656 

Art.  244    580 

Art  281   992 

REVISED  CIVIL  CODE. 

Art  341    794 

Art  677    778 

Art  1029    789 

Art.  1343    035 

Art.  1493    789 

Art.  1678    286 

Arts.  1761,  1768    281 

Art.  1791    936 

Art  2278    930 

Arta.  2534.  2544    809 

Art  2610    678 

Art.  3478    900 

Art.  3542    935 

Art  8556,  No.  31  908 

CODE  or  PRACTICB. 
Art  64    984 

LAWS. 

1870,  No.  101   634 

1882,  No.  96.  8  62    284 

1888,  No.  155    898 

1896,  No.  105    269 

1902.  No.  64    283 

1902,  No.  159.  Amended 

by  Lews  1910.  No.  317  989 

1906.  No.  49.  I  26    576 

1906,  No.  51    274 

1906,  No.  124   '794 

1908.  No.  83    905 

1908,  No.  100,  S  25   ....  272 

1908,  No.  316   678 

1910,  No.  48,  8  3    906 

1910,  No.  77    924 

1910^  No.  197    992 

1910,  No.  264,  8  4    269 

1910,  No.  317   989,  992 

1910,  No.  317,  81  9,  23, 

27   089 

1910,  Na  817,  i  28   982 

Digitized  by  Google 
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lassissippi. 

CONSTITUTION  1890. 

I  17   294 

I  124   217 

ANNOTATED  CODE  1892. 
i  2736    803 

CODE  190a 

8  35    626 

S  940    289 

Sa  102.V1399    547 

If  1201,  1202   21>ft 

I  1227    224 


I  1454   221 

S  1908    209.  545 

I  1917   658 

(1918    565 
1985   556 
2303    299 
2347    548 

J 2522    809 
2704    622 

5  S384   217 

S  3410    547 

}  3521   294 

S  4058    219 

»  4341,  4342    218 

I  4779    365 

f  4867    626 


14902   B74 

4906   547,  574 

4936   209 

5005   97-S 

5079   ©19 

IiAWS. 

1886,  ch.  90.  H  1.  2   914 

188a  cb.  185.  Bepraled 

by  I.aws  1892,  ch.  48...  914 

1892.  ch.  40   ^.  914 

1908,  ch.  115    ."MS 

1908,  ch.  118    299 

1908,  ch.  118,  H  1.  2   299 

1910^  ch.  135    977 


STAY. 

Sm  Costs.  I  277. 

STOCK. 

8m  OorporatioDS,  {{  117,  170.  207. 

STOCKHOLDERS. 

Sea  CorpoiatioDB,  f|  170,  207. 

STREET  RAILROADS. 

See  A  weal  and  Error,  U  1068.  1068;  Trial,  H 
194,  248.  263. 

n.  REaux.ATioir  akd  operation. 

{70  (La.)  Act  No.  64  of  1902,  relaUng  to 
separate  aecommodatioDd  for  white  and  colored 
racea  on  atreet  cars,  conatrued,  and  right  of 
officera  to  move  partition  in  auch  cara  atated.— 
Aiezander  t.  Mew  Orleans  By.  &  Eight  Co.,  67 
So.  288.  —  , 

578  (AlaApp.)  A  atreet  railroad  company 
ich  Degligently  ran  a  car  against  piaintifTs 
horse  cannot  escape  liability  becanae  the  car 
did  not  belong  to  it.— BirLtiingbam  By.,  Light  & 
Power  Co.  v.  Daniel.  57  So.  119. 

1 85  (Ala.App.)  VebicleH  and  street  cars 
hdd  to  possess  equal  rights  of  passage  in  a 
street.— Birmingham  By.,  Light  &  Power  Co. 
V.  Demmins,  67  So.  404. 

f  85  (Fla.)  Bight  of  street  railway  over  that 
part  of  the  street  on  which  its  tracks  are  laid 
held  saperior  to  that  of  the  general  poblic,  ex- 
cept at  croaainga,  where  the  nghta  of  both  are 
4>qual.— Famsworth  t.  Tampa  Electric  Co..  67 
.So.  233. 

1 90  (Ala.App.)  Under  stated  circumstances 
a  motorman  held  bound  to  place  his  car  under 
control  so  as  to  avoid  collision  with  a  vehicle 
4n  front — Birmingham  By.,  Ught  &  Power  Co. 
-V.  Demmins,  57  So.  404. 

S99  (Ala.)  A  street  car  company,  sued  for 
damage  to  an  automobile,  held  not  entitled  to 

filead  contributory  negligence  by  the  owner  be- 
ng  in  the  center  of  the  street,  contrary  to  an 
ordinance.— Watts  v.  Montgomery  Traction  CJo.. 
57  So.  471. 

An  automobile  driver  running  before  a  street 
car  held  not  guilty  of  contributory  negligence  in 
failing  to  signal  the  motorman  to  stop.— Id. 

S  101  (Fla.)  Plaintiff  held  not  entitled  to  re- 
,cover  of  electric  railroad  company  for  injuries 
to  person  or  property  caused  solely  by  his  own 
negligence.— Famsworth  v.  Tampa  Electric  Co., 
:57  ^0.  283. 

8  tIB  (Ala.App.)  Complaint  against  a  street 
railroad  company  for  Injuries  to  a  horse  held  to 
state  a  cause  of  action. — Birmingham  Ry., 
Light  &  Power  Co.  v.  Daniel,  57  So.  119. 

SI  10  (Ala.App.)  In  an  action  against  a 
street  railroad  company,  pleas  held  insufficient 
to  show  that  the  driver  of  a  hact[  was  a  bailee. 
— ^Birmingham  By.,  I4ght  &  Power  Co.  t.  Dem- 
mins, 67  Bo.  404. 

In  an  action  against  a  street  railroad  com- 
pany, plea  held  insufficient  to  show  contiibu- 
■tory  negligence.— Id. 


I  III  (Fit.)  That  the  injuries  to  tbe  person 
and  property  of  plaintiff  were  caused  aolely  br 
his  own  negligence  may  be  ahowu  under  Uie 
general  issue.— Famsworth  t.  Tftmpa  Electric 
Co..  67  So.  233. 

{112  (Ala.App.)  Under  the  express  terms 
of  Code  1907,  I  5476,  the  burden  is  on  a  street 
railway  company  In  case  of  a  eoIUsion  wlA  a 
vehicle.— Birmingham  By.,  Light  ft  Power  Co. 

V.  Demmins,  57  So.  404. 

§112  (Fla.)  Under  Gen.  St  1906,  1  3148. 
it  la  incumbent  on  defendant  railroad  company 
to  overcome  presumption  that  Injuries  were 
caused  hy  negligence  of  the  railroad.- Fams- 
worth V.  Tampa  Electric  Co.,  67  So.  233. 

In  action  for  injuries  to  person  or  property, 
whether  against  a  railroad  company  to  wbtcfa 
Gen.  St  1906,  {  3148,  would  apply,  or  ^inst 
some  otiier  defendant,  burden  of  proving  con- 
tributory negligence  held  to  be  on  defendant 
— Id. 

{113  (Ala.)  In  an  action  against  a  street 
car  company  for  injuries  by  atriking  an  au- 
tomobile, an  ordinance,  reqiuring  vehicle  driv- 
ers  to  Iceep  to  the  right  of.  th«  center  of  the 
street,  held  immaterial.— Watta  T.  Hontgonwir 
Traction  Co.,  57  So.  471. 

{117  (Ala.)  In  an  action  for  death  in  a  col- 
lision between  decedent's  carriage  and  a  street 
car,  evidence  held  to  require  submission  of  wan- 
ton injury,  negligence,  and  contribntotr  ne^i- 
gence  to  the  jury.— Birmingham  By.,  L]gbt  4 
Power  Co.  v.  Drennen,  57  So.  876. 

{117  (Ala.App.)  In  an  action  against  a  street 
car  company  for  injuries  by  a  colliaion  with  a 
buggy,  question  of  negligence  held  for  the  juiT. 
—Birmingham  By..  Light  ft  Power  Go.  v. 
Camp,  57  So.  60. 

8  117  (Ala.App.)  Whether  a  car  was  run  by 
its  motorman  at  an  excessive  speed  held  a 
auestion  for  the  jury.— Birmingham  By.,  Ldght 
&  Power  Co.  v.  Demmins,  57  So.  404. 

Evidence  held  insufficient  to  show  tliat  the 
motorman  of  a  street  car  had  the  right  to  as- 
sume that  the  driver  of  a  vehicle  would  avoid 
a  collision. — Id. 

{  117  (Fla.)  Driver  of  vehicle  about  to  cross 
street  railway  track  held  not  required  in  every 
caae  aa  a  matter  of  law  to  atop,  look,  and  lis- 
ten.—Farnsworth  V.  Tampa  Electric  Co.,  67  So. 
233. 

{1(8  (Ala.)  In  an  action  for  death  in  a  col- 
lision with  a  street  car,  an  instruction  on  dis- 
covered peril  held  not  objectionable  as  mislead- 
ing.—Birmingham.  Ry..  Light  ft  Power  Co.  v. 
Drennen,  57  So.  876. 


STREETS. 

irporationa,  {{ 

STRIKING  OUT. 

Google 


See  Municipal  Corporationa,  {{  667,  QTl;  BaQ- 
roada,  {  79. 


See  Pleading,  {  862. 
Evidence,  see  Trial,  t 
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See  Waten  and  Water  Goorses,  H  ^M,  107. 

SUCCESSION. 

See  Notatiea, 

SUNDAY. 

1 1 1  (Ala.App.)  A.  note  made  and  dellTered 
on  Stinday  is  void.— Moselej  T.  Selma  Nat. 
Bank,  57  So.  91. 

I  IS  (AIa.App.)  A  note  made  and  delivered 
on  Sunday  cannot  be  ratified.— Moselej  t,  Selma 
Nat.  Bank,  S7  So.  91. 

SUPERSEDEAS. 

See  Appeal  and  Error,  i|  480-481. 

SUPPLEMENTAL  PLEADING. 

See  Pteading.  S  286. 

SUPPORT. 

See  Qoardian  and  Ward,  |  '138. 

SUPREME  COURTS. 

See  Covrta,  SI  97.  204.  208.  224. 

SURETYSHIP. 

See  Prindpal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Coaraes,  H  11%  126. 

SWAMP  UNDS. 

See  Patdk  Lands.  H  60.  6L 

TAXATION. 

Spe  Adverse  Poaseasion,  $  88;  Conatitntional 
T^aw.  H  24.  200;  Contracta,  {  22;  Draina.  H 
66-82;  Frands,  Statute  of,  f  63;  Intoxicat- 
ing Liqnon,  115;  Statute*,  i  128;  Tenancy 
In  Common,  H  30,  30,  85. 

m.  UABiLirr  or  vebsons  axd 

PKOFBBTT. 

CA)  private  PenM*  «a«  Prepertx  Gea- 
•ral* 

1 79  (La.)  That  plaintltF  dtd  not.  on  the  firat 
day  of  the  year,  own  property  aought  to  be  as- 
fleaaed  for  taxes,  but  acquired  it  subaequently, 
held  not  to  make  it  nontaxable  for  the  remain- 
der of  the  year.— CItiaena'  Banlc  A  Trust  Co. 
V.  Board  of  Asaeaaora.  57  So.  528. 

S98  (La.)  Movablea  brought  from  another 
state  after  January  Ist  of  the  current  (hx  year 
are  aaaeaaable  in  the  district  of  their  location, 
aa  are  also  movablea  brought  from  one  taxing 
district  to  another  if  not  assessed  in  the  for- 
mer^Hammond  Lumber  Go.  t.  Smart,  67  So. 
277. 

ISTT  AMD  ASSE88MEIIT. 

<a)  lievtew,  OomotloiK,  or  lattlav  AaMe 
of  AaaeSBKeat. 

I  452  (Ala.)  Code  1907,  §  22.'i2,  Jifld  to  have 
been  rep€al«?d  br  Act  March  31,  1911  (Acts 
1011.  pp.  150-191).— State  t.  Ide  Cotton  MiUs, 
57  So.  481. 

The  Legislature  can  authorize  an  appeal  by 
taxpayers  from  aasessments  and  deny  the  right 
to  the  state.— Id. 

1 495  (Ala.)  The  repeal  of  Code  1007,  |  2232, 
by  Act  March  31,  1911  (Acts  1911,  pp.  159- 
191)  Uld  to  deprive  the  atate  of  the  right  to 
appeal  from  an  order  of  a  county  commiasion- 
era'  conrt,  aaaessing  property  for  taxation. — 
Htate  V.  Ide  Cotton  Milia.  57  So.  481. 


i  530  (La.)  After  payment  of  taxlh.  a  col- 
lector is  witnout  power  to  sell  the  property,  re- 
gardless of  who  made  the  payment^Benaer  v. 
Bailey,  67  So.  OOa 

Vm.  COLIXGTIOK  Aim  EITFOROE- 
KZNT  AGAINST  PERSONS  OR 
PER80MAI.  PROPERTY. 
(B)  Snmmarr  nemeAloa  «aA  Aetlona. 

S582  (Miaa.)  Tax   coDector's   sale  of  mill 

Property  worth  several  thousand  dollars  for 
elinqnent  tax  of  $64  held  in  exceti  of  his  au- 
thority and  void.— Stuard  r.  Bonthern  Engine 
&  BoUer  Works,  67  So.  218. 

IX.  SAUB  or  LAHP  FOR  HONPAT- 

MEHT  OT  TAX. 

{631  (La.)  Where  the  United  States  sus- 
penda  a  homestead  entry,  the  entryman  haa  no 
taxable  property  in  connection  with  the  land 
Bought  to  be  entered.— McCrory  t.  Bradford,  67 
So.  892. 

X.  REDOIPTIOR  FROM  TAX  SALE. 

S  696  (Misa.)  Code  1006.  H  4341,  4342,  relat- 
ing to  toe  collection  of  delinquent  taxes,  held 
not  to  permit  the  redemption  of  a  boiler,  part 
of  a  sawmill  plant,  from  a  tax  sale.— Stuara  v. 
Southern  Engine  &  Boiler  Worka,  57  So.  21& 

1708  (Fla.)  Proviaion  of  the  revenue  act  of 
1^3.  making  tax  title  under  which  purchaser 
has  not  taken  poBsesalon  void  nnleas  he  anes 
for  possession  within  one  year  from  the  pes- 
aage  of  the  act,  held  not  to  divest  title  or  put 
material  burden  ou  title  already  vested  before 
the  enactment  of  the  provision.— Johnson  v.  Du 
Pont,  57  So.  670. 

S  710  (La.)  Acta  1882.  No.  06.  8  62,  author- 
ized a  tax  collector  to  receive  redemption  of 
price  on  aale  for  taxes  only  when  purchaser  at 
sale  could  not  be  found.— Frisco  Land  Co.  v. 
Nevina.  67  So.  284. 

1722  (Ala.)  A  bill  win  not  Ue  to  redeem 
land  from  a  tax  sale;  the  remedy  at  law  pro- 
vided by  Code  1007,_j$  2313,  2314,  being  ex- 
clnsive.— Osborne  v.  Waddell,  67  So.  608. 

XX.  TAX  TITLES. 

fA)  TUlo  ud  BiKbts  of  FnvefeMev  at  Tax 

aai«. 

.  1 734  (La.)  Notice  to  tax  debtor  held  essential 
to  validity  of  tax  aale.— McCrory  v.  Bradford, 

57  So.  892. 

8  734  (Mias.)  Tax  sale  held  void,  where  land 

was  assessed  to  state.— Smith  v.  Leavenworth, 

57  So.  SOU. 

S  742  (Fla.)  Provision  of  the  revenue  act  of 
1887  that  purchaser  of  tax  sale  certificate  shall 
purchase  all  certificatea  held  by  state  held  Ut 
relate  to  purchase  of  certificatea  from  the 
atate,  and  not  to  iaaue  of  tax  deed  on  certifi- 
cate issued  at  aale  to  individual.— Johnson  v. 
Du  Pont,  67  So.  670. 

(B\  Tax  Deed*. 

i  750  (Fla.)  Failure  to  comply  with  Oen.  St. 
190G,  8  574,  aa  to  publication  of  notice  of  ap- 
plication for  tax  deed,  rendera  the  deed  void. — 
Saundera  v.  Collins.  57  So.  342. 

8  750  (Fla.)  Where  the  notice  of  an  appDca- 
tiOD  for  a  tax  deed  required  by  Gen.  St.  1906, 
8  575,  is  not  given,  the  deed  is  loefFectual  as 
title.— Johnson  v.  Du  Pont,  57  So.  670. 

8  776  (Misa.)  Tax  deed  held  to  cover  alluvion 
in  river  adjoiniw  land  conveyed. — Smith  t. 
Leavenworth,  67  So.  808. 

8  785  (Fla.)  Even  where  a  tax  deed  la  sub- 
ject to  an  outstanding  tax  certificate,  if  the 
latter  ia  void,  the  tax  deed  la  not  affected  by 
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plication  for  tax  deed,  may  be  shown  tdter  the 
deed  is  admitted  in  evidence. — Saunders  t.  Col- 
lins, 67  So.  342. 

(O)  AetloBB  to  Confirm  ov  TrT  Title. 

I  MS  (Mias.)  Under  Ann.  Code  1892,  |  2735, 
person  In  possession  of  land  for  three  jears 
under  a  tax  deed  acqnlree  a  good  title. — Smith 
T.  Leavenworth,  57  So.  SU6. 

}8I0  (La.)  In  an  action  wherein  plaintiffs 
80U|;ht  to  defeat  a  tax  sale,  evidence  held  in- 
snmcient  to  show  that  the  taxes  were  paid  be- 
fore the  sale,  as  claimed  by  plaintiffs.— Bender 
V.  Bailey,  67  Bo.  e9& 

ZXV.  DZSPOSmOM  OF  TAXES  OOX.- 
IfOTED,  Ain>  FAH^TTKE  OF  I.OCAI1 
AinHOBITIES  TQ  OOZXEOT. 

|9r3  (Mias.)  Under  Laws  1886,  c.  90.  H  1, 
2,  and  Laws  1888.  c.  185,  repealed  by  laws 
1892,  c.  49,  held,  that  there  was  no  authority 
for  a  town  to  make  a  legal  demand  upon  the 
county  for  i  refnnd  of  tazes^^Town  of  l)uxaiit 
T.  Attala  County*  fi7  So.  914. 

TELEGRAPHS  AND  TELEPHONES. 

n.  REOUI^TION   AKD  OPERATION. 

{39  (Ala.App.)  A  message  sent  by  a  bus- 
bsjid  announang  the  death  of  his  wife  and  the 
time  of  her  burial  held  notice  of  the  relation- 
ship between  the  fanaband  and  the  sendee.— 
Western  Union  Telegraph  Co.  t.  Bennett,  67 
So.  87. 

S  66  (Ala.App.)  Proof  that  the  telegram  de- 
livered to  the  sendee  was  not  a  copy  of  the 
telegram  which  the  sender  delivered  for  trans- 
mission la  prima  facie  proof  of  negligence. — 
Western  Union  Telegraph  Co.  v.  Bennett,  57 
So.  87. 

1 67  (Ala.App.)  Measure  of  damages  for 
breach  by  a  telegraph  company  to  transmit  and 
deliver  a  message  defined. — Western  Union  Tel- 
egraph Co.  V.  Reed,  67  So.  83. 

A  telegraph  company  negligently  transmit- 
ting a  message  held  liable  for  traveling  expens- 
es Incurred  in  consequence  thereof.—Id. 

A  telegraph  company  erroneously  transmit- 
ting a  message  held  not  liable  for  certain  trav- 
eling expenses  incurred  by  the  sendee.— Id. 

S68  (Ala.App.)  A  husband  suffering  mental 
anguish  from  tiie  failure  of  his  father-in-law  to 
attend  the  funeral  of  bis  wife  held  entitled  to 
recover  damages  therefor. — Western  Union  Tel- 
egraph Co.  V.  Bennett,  67  So.  87. 

I  73  (Ala.App.)  Whether  a  husband  Buffered 
mental  anguish  because  of  the  failure  of  his 
father-iu-law  to  attend  the  foneral  of  hia  wife 
Aeld  for  the  juir.— Western  Union  Telegraph 
Co.  T.  Bennett,  67  So.  87. 

TENANCY  IN  COMMON. 

See  Joint  Tenancy;  Partition. 

n.  WTTirAIi   &IOHTS,  DVTHS.  AVD 
XJABHilTIES  OF  OOTENANT8. 

I  IS  (Ala.)  Persons  Mi  tenants  in  common, 
so  that  the  possession  of  one  was  prima  facie 
thqt  of  the  others.— Hays  t.  Dillard,  57  So. 

695. 

1 15  (Ala.)  Cotenant  heM  not  to  have  estab- 
lished adverse  possession  as  against  the  other 

cotrnants.— Palmer  v.  Sims,  57  So.  704. 

1 20  (La.)  Cotenant  acquiring  title  from  tax 
purchaser  within  time  for  redemption  held  to 
acquire  no  greater  interest  than  he  had  before, 
except  a  claim  for  reimbursement. — Gulf  Re- 
fining Co.  of  Louisiana  v.  Jeema  Bayou  Hunt- 
ing &  iidiins  Qnbk  GT  So.  822. 


calung  for  mterposition  of  equity. — Gulf  Re- 
fining Co.  of  Louisiana  v.  Hart,  S7  So.  581. 

129  (Hiss.)  A  wiU  held  to  devise  land  ia 
common  to  eadi  of  the  testator's  children  and 
to  entitle  the  children  to  whatever  improve* 
ments  they  may  place  on  the  land. — EJatim  v. 
Broaderick,  57  So.  298. 

ytO  (Miss.)  Heirs  of  a  tenant  in  common 
not  devested  of  title  by  a  purchase  by  the 
cotenant  at  tax  sale.— Hill  v.  Woodward,  57 
So.  294. 

135  (La.)  Conveyance  by  C0K>wner  as  heir 
held  not  to  take  effect  as  to  tax  title  acquired 
by  him,  but  only  as  to  bis  Interest  as  an  heir.^ 
Gulf  Refining  Co.  of  Louisiana  v.  Jeems  Bayoo 
Hunting  &  Fishing  Qub.  57  So.  322. 

m.  BIQHTS  AND  UABILITIEg  OP 
OOTENANTS  AS  TO  TBIBO 
PEBSOH8. 

S  55  (La.)  TTncorroborated  tesdmony  of  sur- 
viving co-owner  of  real  estate  diat,  as  between 

her  and  the  deceased  co-owner,  ahe  was  not  to 
be  liable  for  any  part  of  the  debt  secured  hj 
mortgage  on  the  property,  held  insufficient  to 
release  her  from  lIability.r-8occesaion  of  Akz- 
audcr,  67  So.  634. 

TENDER. 

See  Costa,  |  42;  Infants,  I  SI;  Hortgasei,  | 
60S;  Trover  wid  Convernoii,  S  87. 

TESTAMENTARY  CAPACITY. 

See  Wills,  K  B2,  65,  153,  810,  829. 

THEATERS  AND  SHOW& 

See  Courta,  i  122. 

THEFT. 

See  Larceny. 

THREATS. 

See  Homicide,  ||  190.  191.  8391 

TIMBER. 

See  Loga  and  Logging;  Treepasa,  |88l 

TIME. 

See  Appeal  and  Error,  U  880,  8S1.  627,  797; 
Statutes,  i  29. 

TITLE. 

See  Deeds,  8S  88.  203:  Ejectment.  It  106,  109; 
Execution,  {  256;  Libel  and  Slander,  {  1-10: 
Logs  and  Logging,  |  4;  Public  Ijanda,  {  32; 
Qnieting  Title;  Real  Actions,  I  7;  Receivers. 
I  69;  Sales,  §{  118,  199-2131^,  439.  479; 
Statutes,  il  117-123;  Taxation,  H  734-810; 
Yendor  and  Purobaaer,  i  212. 

TORTS- 

See  Attachment,  ||  376,  877;  Corporations.  I 
492;  Falae  Imprisonment;  Fraud;  libel  and 
Slander;  Limitation  of  Actions.  {  30:  Mali- 
cious Prosecution:  Negligence;  Nuisance; 
Parties,  1  27;  RaUroads,  H  78,  266-479; 
Trespass;  Trover  and  Converaira. 

TOWNS. 

See  Municipal  Corporations;  Taxation,  |  913. 

I.  OBEATIOir,  ALTERATIOir.  EXIST- 
ENOE.  AWD  POLtTIOAI, 
FUNOTIOHS. 

1 4  (La.)  The  dividing  line  between  two 
tofiniitb^  eatabtUkad  by  tite  surv^  of  'iSffl 
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will  b«  BUBtaiaed  anlesB  there  is  pOBldve  proof 
that  such  line  was  erroneous.— Elms  t.  Buiott, 


67  So.  807. 


TRANSCRIPTS. 


Sn  Appeal  and  Error.  If  627,  628.  797;  Crim- 
inal iLaw,  H  1089-1125;  Bridoice*  H  1B4, 
180. 

TRANSITORY  ACTIONS. 

See  Gonrti.  |  7. 

TRESPASS. 

See  Appeal  and  Error,  |  1060:  Oourta.  8  6; 
Criminal  Law,  H  763,  764;  Evidence,  |  274; 
Injunction,  |  38:  Mechanics'  LieDS,  |  298; 
Principal  and  A«ent.  {  189;  Trial.  |  4S; 
Venue,  {  17. 

U.  AOIXOH8, 
(4.)  BMcfet       Ao<l»m  M«  D«f«iSM. 

1 24  (Ala.)  An  attachment  qaaahed  under 
dtim  of  exemptioDB  Md  no  justification  in 
trespasB  for  a  taUnc  of  a  atock  ^  coods.-> 
Soutiiem  Cotton  Oil  Co.  t.  Harris,  67  So.  864. 

(B)  Jvrladletlon,  Partte*,  PiwIlmlBarr 
Proeeedlns*,  and  Fleadiav. 

I  40  (Ala.)  A  complaint  held  to  state  a  cause 
of  action  for  trespass  to  personal  proper^.  In 
conformitT  to  Code  1907.  form  23,  p.  1199.— 
Miller-Brent  Lumber  Co.  t.  Londay,  07  So. 
722. 

1 41  (Ala.)  A  plea  in  trespass  for  wrongfolly 
taking  property  which  justified  under  an  at- 
tachment held  insufficient  aa  confusinc  and 
failing  to  sufficiently  describe  the  salt  In  which 
the  attachment  was  levied.— Soathem  Cotton 
on  Co.  V.  Harris,  67  So.  854. 

A  plea  in  trespass  held  insufficient  for  fail- 
ing to  show  that  an  attachment  relied  on  was 
ever  returned  into  court — Id. 

A  plea  in  trespass  settlu  up  an  attachment, 
and  a  sale  in  that  aoit.  held  insoffident  as  not 
Bhowiiu  the  procesB  nnder  which  the  property 
was  sold.— Id. 

(O)  nrldeaee. 

{45  (Ala.)  Questions  aa  to  the  securing  of  a 
atock  of  goods  from  hla  wife  by  a  plaintiff  in 
trespass  held  properly  excluded  as  nf»t  showing 
that  the  plaintiff  was  without  means  to  pur- 
chase the  goods  sued  for.— Southern  Cotton  Oil 
Co.  T.  Harris.  67  So.  854. 

(IQ  Trial.  J«d«meiit.  aikd  B*Tlew. 

168  (Ala.)  An  instruction  In  trespass  for  the 
taking  of  goods  held  to  properly  identi&  the 
subject-matter.— Southern  Cotton  Oil  Co.  t. 
Harris,  57  So.  854. 

m.  oKnoHAi.  BESPONsiBiLnrr. 

{81  (Ala.)  TJoder  Code  1907,  {  4756.  an  en- 
try to  remove  a  building  parchased  held  not 
a  violation  of  the  crimiQal  statute  asainst  tres- 

SLSS  after  warning. — Wildman  v.  Bvana  Bros, 
onst.  Co.,  67  So.  831. 

{  81  (Ala.App.)  The  warning  required  by  the 
statute  to  support  a  conviction  of  trespass  held 
to  imply  notice  to  accused  not  to  go  on  the 
premises.— Banks  v.  State,  67  So.  68. 

{81  (Ala.App.)  Where  accoaed  acQalred  ac- 
tnal  posaession  of  land  nnder  claim  of  owner- 
sliip  before  warning,  ids  sabseguent  entry  was 
a  continuing  trespass  under  the  possession  pre- 
vionsly  acnuired,  and  not  a  re-enti?  after 
warning.— Hendlev  v.  State,  67  So.  1017. 

Where,  on  tnu  for  trespass  after  warning, 
prosecutor  testified  tliat  accused  made  no  claim 
to  possession  before  warning,  but  at  the  time 
recognized  prosecutor's  possession,  a  conviction 


was  warranted,  though  accused  showed  sctoal 
possession  before  warning.— Id. 

{89  (Ala.App.)  An  Instmction.  on  trial  for 
trespass  after  warning,  that  if,  at  the  time  of 
the  warning,  accused  was  in  possession,  cutting 
and  removing  timl>er,  he  must  be  acquitted 
though  he  was  a  trespasser,  was  properly  re- 
fused as  leading  the  jury  to  believe  the  cutting 
and  removing  of  timber  constituted  actual  pos- 
session tn  good  faith.— Hendley  t.  State,  67  So. 
1017. 

TRIAL 

See  Accord  and  Satisfaction,  {  27;  Adverse 
Possession,  {{  115,  116:  Appeal  and  Error, 
{{  216,  1010,  1011,  1033,  1062-1068;  Attach- 
ment, S  376;  Boundaries,  {{35,  41;  Car- 
riers, {{  132.  230,  278,  321;  Chattel  Mort- 
ages,  {  177;  Costs;  Criminal  Law,  {{  575- 
1,    1036-1066,    1086-1091,   1122.  1125, 


11^1166%;  Damages,  g^l97r-215;  Deeds. 

Homicide,  1{  264^13;'_  Insur- 


Ejectment,  {{  109. 
{  48;  ISvidence,  |p  4981 


92; 

  Intoxicating  Liquors,  H  236- 

Jury;  Larceny,  {{  76,  77;  tiibel_  and 


EmbeEzlement* 
_  670,  571;  _Gnar- 

snty,  I 
nnce,  { 

239;    ;  .  . 

Slander,  {  123;  Malicious  Prosecntion,  {  71; 
Master  and  Servant,  ({  284-291;  Negligence, 
{  136;  New  Trial;  Nuisance.  {  68;  Ob- 
structing Justice;  PhysidazLs  and  Surgeons, 
{{  6. 14,  18;  Reference;  Sales.  11  218%.  839, 
446;  Shipping,  {  166;  Street  Railroads.  U 
117,  118;  Telegraphs  and  Telephones.  {  7S: 
Trespass,  {{  68.  89;  Venue:  Waters  and 
Water  Courses,  U  107,  126;  Wills,  {  829. 

I.  KOTIOE  OF  TRIAL  AITS  FSEUMl- 
NABT  PBOCEEDnrOS. 

{  I  (Fla.)  It  is  irregular  to  allow  a  eanse  to 

J:o  to  trial  In  the  absence  of  any  reply  to,  or 
olnder  of  issue  on  a  plea  which  requires  some- 
thing more  tlian  a  mere  similiter. — Qlobe  Thea- 
tre &  Amusement  Go.  v.  Watt,  57  So.  201. 

IT.  BEOEPTIOir  OF  ETXDEIIOE. 

<A)  iBtoodwetlon,  OSW,  aad  AdmlMUon  af 
fl}Tid«ne«  Im  0«a«val. 

{39  (Ala.App.)  Under  Code  1907,  {{  8M& 
8999.  the  admurion  in  evidence  of  a  recorded 
instrument  bearing  a  proper  certificate  M4 
evidence  of  Its  registry.— Polytinsky  t.  M.  F. 
PaUerson  ft  Son.  67  So.  isa 

{ 45  (Ala.)  Offer  in  trespass  to  show  that 
plaintiff  "married  stock  of  good*  and  c<mtinned 
In  business"  Md  properly  rejected  as  nnlntel- 
ligibie.— Sotttbem  Cotton  Oa  Co.  t.  Harris,  67 
So.  864. 

{45  (Fla.)  In  a  suit  to  enforce  a  mortgage, 
the  defendant  calling  for  j>roof,  the  bonds  mast 
be  offered  or  received  in  evidence.- Interna- 
tional Kaolin  Co.  v.  Yause,  57  So.  360. 

{  46  (AlaJlpp.)  The  court  cannot  be  put  In 
error  for  extruding  testimony  which  at  the  time 
it  is  offered  appears  Inadmissible.— Burton  t. 
PhiUips,  57  So.  152. 

(B)  Order  mt  Proof.  Bebmttal,  aad  Ba- 
a»«aliis  Caaa. 

{ 62  (Ala.)  The  acceptance  or  rejection  of 
evidence  not  strictly  In  rebuttal  Is  within  the 
sound  discretion  of  the  trial  court.— Cooper  v. 
Slaughter.  67  So.  477. 

(C)  OfeJeetlaaB.  Mottoas  to  fltrlba  Oat»  and 
Bxeoptloas. 

{74  (Ala.App.)  Ao  objection  to  a  question 
to  a  witness  ft«d  properly  overruled.— V.  J. 
Forrester  &  Bro.  v.  J.  A.  Hay  Co..  57  So.  64. 

{81  (Ala.)  When  a  party  objects  to  a  ques- 
tion, unless  other  facts  are  shown,  this  is  a 
conditional  objection,  and  it  is  not  error  to 
overrule  it— Cooper  v.  Slaughter,  67  So.  477. 

{  82  (Ala.)  A  general  objection  to  Introduc- 
tion of  the  record  of  a  mortgage,  the  original 
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of  which  had  been  introduced,  is  not  enough.— 
Mills  V.  Hndmon  A:  Co.,  B7  So.  739. 

i  83  (Ala.)  The  statement  of  one  or  more 
groandB  of  objection  to  the  admiasion  of  eti- 
dence  is  a  waiver  of  all  other  gronndi.— Cooper 
r.  Slaughter,  57  So.  477. 

183  (Ala.)  The  coart  held  unatithorixed  to 
ezdnde  the  testimoi^  of  a  witneaa  in  a  will 
contest  on  a  general  motion  to  exchide  the 
evidence.— Bmce  v.  Sierra,  S7  So.  700. 

1 83  (Ala.)  The  objection  to  the  competent 
teatimon;  that  witness  at  the  mortgage  fore- 
closure sale  bought  the  land  in  for  plaintiff,  that 
it  was  in  writing,  or  else  void,  la  inapt— Mills 
T.  Hudmon  &  Co.,  57  So.  739. 

1 84  (Ala.)  An  objection  that  testimony  Is 
Illegal  does  not  raise  the  point  that  the  gaestion 
callB  for  a  conclusion  of  the  witness.— Johnston 
T.  Johnston.  57  So.  450. 

The  overruling  of  general  objections  to  ques- 
tions propounded  to  witnesses  In  a  will  contest 
case  held  not  the  subject  of  complaint.— Id. 

S  85  (Ala.App.)  Where  a  part  of  a  question 
put  to  a  witness  was  proper,  a  general  oMee- 
tion  thereto  held  prcy;>erly  refuaea.— Loug-Rlch- 
ardaon  Mercantile  Cfo.  t.  Herron,  67  So.  183. 

1 91  (Ala.App.)  A  responsive  answer  to  a 
question  should  not  be  striclcen  on  motion,  if 
no  objection  was  made  to  the  question.— Car- 
bon Hill  ft  Lost  Creek  Coal  Go.  t.  W.  P.  Coop- 
er &  Son,  67  So.  81, 

198  (Ala.)  Exception  held  insufficient  to  pre- 
serve fbr  review  an  error  in  the  admission  of 
tMtimonr.— Alabama  Chemical  Go.  v.  Phelpa,  57 
80.694. 

TX.  TAKINO  CASE  OB  QITBSTIOir 
FROM  JUB.T. 

(A)  QvaatloBM  mt  I>aw  ov  mt  Fmet  tu  Omm- 
mrml. 

i  I3B  (Ala.)  An  affirmative  charge  on  the 
whole  case  is  properlv  refused  though  on  the 
whole  evidence  plaiutin's  case  is  so  thoroughly 
ui^roved  that  a  verdict  for  him  cannot  atana. 
— RobinaoQ  v.  Crotwell,  67  So.  23. 

i  139  (Ala.)  Where  there  la  evidence  to  sup- 
port plaintiflrs  case,  affirmative  charges  fur 
defendant  are  properly  refused.— IjOuisvUle  & 
N.  R.  Co.  v.  Hnteherson,  57  So.  379. 

{  139  (AIa.App,)  The  weight  and  sufficiency 
of  evidence  is  for  the  jury  and  not  for  the 
court. — Jefferson  Fertilizer  Go.  v.  Houston,  57 
So.  98. 

I  140  (Ala.)  The  weight  of  the  testimony  of 
a  witness  to  the  execution  of  a  will  held  for  the 
jury.— Bruce  v.  Sierra,  57  So.  709. 

S  142  (AlaApp.)  An  instruction  to  find  for 
plaintifC  if  the  jury  believe  the  evidence  should 
not  be  given,  if  there  is  any  evidence  support- 
ing  au  inference  which  would  prevent  his  re- 
covery.—Birmingham  By.,  Light  &  Power  Go. 
V.  Camp,  57  So.  .50. 

§  143  (AlaJipp.)  The  evidence  on  the  ques- 
tion of  liability  being  in  conflict,  a  general  af- 
firmative charge  la  properly  refused.— Smiley, 
Son  &  Co.  v.  Keith,  57  So.  127. 

S  143  (Alo-App.)  Where  there  is  a  conflict  in 
the  evidence,  plaintiff  is  not  entitled  to  the 
general  affirmative  charge.— Avery  &  Co.  v. 
Turner,  57  So.  255. 

i  143  (Ala.App.)  In  an  action  for  the  price 
of  goods,  credibility  of  plaintiff's  testimony  Aeld 
for  the  jury.— Cameron  t.  Haas  Bros.  Packing 
Co.,  67  So.  388. 

(C)  DlsmlKMl  or  NonaiiK. 

SI 65  (Als.App.)  A  judgment  of  nonsuit  held 
id  as  against  plaintiff,  whether  rendered  up- 
on the  day  the  case  was  set  for  trial  or  not. — 
Corn  Products  Refining  Co.  T.  Dreyfus  Bros., 
57  So.  617. 


(D)  DlrcotloM  of  VerAlot. 

8  170  (Fla.)  Where  the  eiridence  makes  out 
the  plaintiff's  case,  and  there  is  no  evidence  to 
contradict  or  rebut  it  a  peremptory  charge  for 
plaintiff  is  proper. — Investment  Co.  v.  Tme- 
man,  57  So.  663. 

Vn.  XKSTBITOnONS  TO  JxnT. 
lA)  ProTiBoe  of  Covrt  rnvd  Jut  tm  Ocb- 

S  (91  (Ala.)  An  Instmction  which  assames  « 
fact  contrary  to  evidence  is  properly  refnscd 
for  that  reason.— RoUoson  v.  Crotwell,  57 
So.  23. 

I  191  (Ala.)  An  instruction  In  an  action  of 
trespass  heUt  not  improper  as  assuming  that 
the  goods  were  purchased  by  the  plftintiff.i — 
Southern  Cotton  Oil  Co.  v.  Harris.  57  So.  854, 

I  191  (A]a.App.)  In  an  action  for  one-half 
the  coat  of  dtgnng  a  ditch  dug  by  plaintiff 
across  his  and  defendant's  land,  a  requested 
charge  that  the  digging  of  the  ditch  more  than 
three  feet  in  depth  contrary  to  the  contract 
was  a  material  departure  therefrom  held  prop- 
erly refused  under  the  evidence. — ^Alexander  v. 
Smith,  57  So.  104. 

5191  (Ala.  App.)  A  requested  instmctioD 
d  bad  in  assuming  a  tact,  when  there  was 
evidence  to  the  contrary. — Smiley,  Son  &  Co. 
V.  Keith,  57  So.  127. 

I  194  (Ala.)  In  an  action  for  death  in  a  col- 
lision between  a  street  car  and  decedent's  car- 
riage, an  Instruction  tiut.  if  either  connt  of 
plamtUTs  complaint  was  true  his  case  was 
made  out,  held  not  objectionable  as  'directing 
a  verdict  for  plaintiff.— Birmingham  By.,  Ll^t 
&  Power  Co.  v.  Drennen,  57  So.  876. 

{  194  (A]a.App.)  An  instruction  held  errone- 
ous as  invading  tne  province  of  the  jui?.— Na- 
tional Chemical  Co.  National  Aniuine  de 
(Chemical  Co..  67  So.  114. 

{  194  (Al&.App.)  An  instruction  on  contribu- 
tory negligence  field  properly  refused,  as  in- 
vading the  jury's  province.— North  Alabama 
Traction  Co.  v.  Taylor,  57  So.  146. 

8  194  (Ala.App.)  A  charge,  on  the  court's 
own  motion,  that  if  the  jury  believed  the  evi- 
dence they  must  find  for  plaintiff  held  in  viola- 
tion of  Code  1907,  |  5362^  as  on  the  effect  of 
the  testimony.— Birmingham  By.,  Light  &  Pow- 
er Co.  V.  EHmitt,  57  So.  1016. 

Where  there  was  evidence  that  defendant 
was  not  guilty  of  the  wrongs  charged  against 
it,  a  charge  authorizing  a  verdict  for  puinUff 
if  the  jury  believed  the  evidence  was  objection- 
able, as  on  the  weight  of  the  evidrace.  and 
could  not  be  given,  though  requested  in  writing 
by  plaintiff.— Id. 

1 194  (Fla.)  To  the  jnry  is  given  the  func- 
tion of  passing  upon  the  credibility  of  tite  wit- 
nesses and  the  weii^t  of  the  evidence. — ^E^ams- 
worth  V.  Tampa  Electric  Co.,  57  So.  233. 

S  194  (Miss.)  An  instruction,  in  an  actton 
for  the  death  of  a  servant,  held  improper,  as 
on  the  weight  of  the  evidence.— Hooks  t.  SuHs, 
57  So.  545. 

(n)  HeeemUr  mmA  8w»]«e«-ltettn>. 

1303  (Fla.)  Duty  of  trial  judge  in  charging 
jury  stated.— Farnsworth  v.  Tampa  Electzie 
Co.,  57  So.  233. 

I  207  (Ala.)  Where  evidence  was  only  admis- 
sible for  a  particular  purpose,  a  reqoested 
charge  limiting  it  to  that  purpose  should  have 
been  given.— Birmingham  Trust  ft  Savings  Co. 
v.  Currey,  67  So.  962. 

{ 207  (Ala.App.)  Under  Code  1907.  S  5362, 
a  charge  on  the  effect  of  testimony,  given  with- 
out any  request  therefor,  Md  groimd  for  re- 
versal.- Hughes  v.  Albertville  Mercantile  Oo^ 

Til  So.  98. 

8210  (Ala.App.)  Refusal  to  give  an  Instruc- 
tion oD  the  rigfat  of  the  jury  to  disregard  ^ 
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testimony  of  a  witneas  Meld  reversible  error. — 
Peoney  v.  McCauley,  B7  So.  BIO. 

The  refas&l  to  charge  on  the  eredibiUtr  of  a 
wftnesa  Juld  not  reversible  error.— Id. 

<0  Forait  Ile««lsltea.  and  flmfleteneT* 

f  224  (Ala.App.)  When  the  oral  chaise  con- 
taloB  an  elliptical  expression  which  might  mis- 
lead, the  retoed^  is  to  ask  a  written  enlana- 
tory  charge.— Birmingham  Ry.,  Light  &  Power 
Co.  T.  Demmins,  67  So.  404. 

}  234  (AlaApp.)  An  lastraction  on  the  right 
of  a  street  car  pasaenger  to  recover  for  per- 
Bonal  injuries  fteW  properly  refused.— North 
Alabama  Traction  Co.  v.  Taylor,  57  So.  146. 

S  237  (Ala.)  Refusal  to  ^ve  a  charge  on  the 
burden  of  proof  Held  not  erroneous.— Robinson 
T.  Crotwelf,  67  So.  23. 

1240  (Ata.App.)  A  charge  which  is  argu- 
mentatiTe  Is  properly  refased.— Sdnaon  v.  Fair- 
cloth  Byrd  Co..  67  So.  148:  Penney  t.  McCaul- 
ey. Id.  510. 

1243  (Fla.)  Contradtetorr  chargea  or  in- 
structions ahonld  not  be  nven,  as  their  ten- 
dency necessarily  is  to  ooialead.— Famaworth 
T.  Tampa  Electric  Co.,  67  So.  288. 

S  244  (Ala.App.)  A  charge  wfaich  singles  out 
part  of  the  evidence  for  consideration  of  the 
Jury  is  properly  refused. — Stinson  t.  F^rcloth 
Byrd  Co.,  57  So.  14S. 

{  244  (AlaJlpp.)  In  an  action  for  injuries  to 
a  street  car  passenger,  an  instruction  held 
properly  refased  as  giving  undue  prominence 
to  particular  matters.— Birmingham  Ry.,  Light 
&  Power  Co.  r.  Hunnicntt  67  So.  262. 

I  244  (Ala.App.)  An  instruction  Iteld  proper- 
ly refused  as  singling  out  testimony.— Penney  v. 
McCauley,  57  So.  610. 

I  244  (Mias.)  In  an  action  for  the  death  of 
a  servant,  an  instruction  held  improper^  aa  giv- 
ing undue  prominence  to  certain  evidence. — 
Hooks  V.  Mills,  57  So.  645. 

<D>  AppUeabilltr  to  Ple«dtnva  ud  ■)▼■- 
deDoe. 

S  248  (Ala.)  Error  cannot  be  predicated  on 
the  giving  of  abstract  instmctiona.  unless  they 
mislead  the  jury.— Robbison  v.  Crotwell,  67 

So.  23. 

$248  (Ala.)  In  an  action  for  deflecting  sur- 
face water  into  a  sink  hole,  causing  injury  to 
plaintiff's  spring,  an  instruction  defining  a 
known  and  well-deflned  channel  Add  properly 
refused,  as  abstract. — Killian  v.  KilUan,  67  So. 
825. 

1248  (Ala.)  In  an  action  for  death  in  a  col- 
lision with  a  street  car,  an  instruction  on  dis- 
covered peril  hdd  not  objectionable  as  abntract. 
— Birmingham  Ry..  Light  &  Power  Co.  v. 
Drennen,  67  So.  876. 

11250  (Ala.)  An  instruction,  in  an  action  for 
malpractice,  held  properly  refused,  in  view  of 
the  pleadings  and  evidence  of  plaintiff.- Robin- 
son V.  Crotwell,  57  So.  23. 

i  250  (Fla.)  Only  such  inatructiona  should 
be  requested  as  bear  upon  the  law  of  the  case 
and  will  aid  the  jury  in  trying  and  determining 
the  isaaes. — Famsworth  v.  Tampa  Electric  Co., 
57  So.  233. 

1251  (Ala.App.)  In  an  action  against  a  fer- 
tilizer company  for  tbe  death  of  a  neifer  which 
fell  into  an  unguarded  white  lead  pit,  a  re- 
mieated  charge  held  not  abatract— Jefferson 
Fertiliser  Co.  v.  Houston,  57  So.  98. 

f2SI  (AlaJlpp.)  Instructions  on  contribu- 
tory negligence  are  properly  refused  where 
there  is  no  plea  of  that  defense,— Birmingham 
R^,  Light  &  Power  Co.  v.  Demmins,  57  So. 

1252  (Ala.App.)  In  detinue,  a  charge  helA 
not  applicable  to  the  evidence. — Stinson  v.  Fair- 
doth  Byrd  Co.,  57  So.  143. 


S  252  (Ala.App.)  An  instruction  held  proper- 
ly refused,  not  being  applicable  to  the  evidence. 
— Western  Ry.  of  Alabama  v.  McPberson,  57 
So.  306. 

S  252  (Fla.)  A  charge  should  not  impoae  ei- 
ther upon  the  plaintift  or  defendant  a  duty  not 
shown  to  exist.— Farnswortii  v.  Tampa  Elec- 
tric Co.,  57  So.  283. 

1 252  (Miss.)  In  an  action  for  the  death  of 
a  servant,  an  instruction  as  to  the  servant's 
asaumption  of  responsibility  for  track  repairs 
held  improper,  as  not  supported  by  tbe  testi- 
mony.—Hooka  T.  Mills,  57  So.  645. 

§253  (Ala.)  A  re<iue8ted  instruction  ignoring 
a  claim  supported  by  tbe  evidence  held  prop- 
erly refused.— Robinson  v.  Crotwell,  57  So.  2S. 

J 253  (Ala.)  In  an  action  for  death  in  a  col- 
on  between  a  street  car  and  decedent's  car- 
riage, an  instruction  that,  if  either  count  of 
plaintiff'B  complaint  was  true,  his  case  was 
made  out  Ma  not  objectionable  as  ignoring 
pleas  of  contributory  negligence. — ^Birmiivham 
Ry.,  light  &  Power  Co.  v.  Drennen.  67*  So. 
876. 

{  253  (Ala.App.)  An  instruction  in  an  action 
for  the  price  of  goods  sold  Aeld.erroneona  as 
ignoring  a  part  of  the  evidence.— National 
Chemical  Co.  v.  National  Aniline  &  Chemical 
Co..  57  So.  114. 

A  requested  instruction  in  an  action  for  the 
price  of  goods  sold  Md  properly  refused  for 
ignoring  a  part  of  the  evidence.— Id. 

S  253  (Ala.App.)  lo  an  action  for  goods  sold, 
a  requested  instruction  held  properly  refused 
as  ignoring  evidence. — ^Long-Richardson  Mer- 
cantile Co.  V.  Herron,"67  So.  133. 

{253  (Ala.App.)  In  an  action  against  a  car- 
rier for  injuries  to  a  passenger,  a  requested 
instruction  held  proper^  refused  aa  not  appli- 
cable to  pleading.— BirmiDgham  Ry.,  Light  6a 
Power  Oo.  T.  Hnnnlcutb  67  So.  2S2. 

<B)  R«q«eats  or  Pvarns* 

{256  (Ala.App.)  A  party  who  believes  that 
an  instruction  stating  a  correct  proposition 
is  not  sufficiently  specific  must  request  an  ex- 

Slanatory  charge.— National  Chemical  Co.  v. 
rational  Aniline  ft  Chemical  Co.,  67  So.  114. 
1 256  (Ala.App.)  A  parbr  deeming  a  charge 
misleading  though  applicable  to  the  usuea  mast 
request  an  explanatory  charge.— Bdwards  v. 
Maasingill,  67  So.  400. 

{ 256  (AJa.App.)  A  party  held  reauired  to 
request  an  explanatory  charge,  where  the 
charge  given  asserted  correct  propositions.— 
Penney  v.  McCauley,  57  So.  510. 

{260  (Ala.App.)  A  proposition  which  is  cov- 
ered by  a  written  charge  given  at  the  rec^uest 
of  plaintiff  need  not  be  repeated.— Hun  nicutt 
Lumber  Co.  v.  Mobile  &  O.  R.  Co..  57  So.  73. 

S  260  (Ala.App.)  Instructions  covered  by  oth- 
er inatruotions  are  properly  refused.— North 
Alabama  Traction  Co.  v.  Taylor,  57  So.  146; 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Dem- 
mins, Id.  404. 

(G)  Cos««FtietloB  and  Operation, 

8  295  (Ala.App.)  In  determining  objections 
to  the  court's  charge,  it  mast  be  construed  aft 
a  whole.— Central  of  Georgia  Ry.  Co.  t.  Knight, 
57  So.  268. 

Z.  TBIAI.  BT  COVST. 

<A)  BmfIbv  amd  Det*rmliuitl««  of  Oaue. 

{367  (Ala.App.)  In  a  trial  b^  the  court,  the 
manner  of  considering  the  evidence  stated. — 
Copeland  v.  Dixie  Lumber  Co.,  67  So.  124. 

XI.  WAIVSB  AltP  OOBBEOTXOir  OT 
IKBEGtTX.ABXTXES  AHD  SRBOBS. 

S4M  (Fla.)  The  rule  that  objections  to  evi- 
dence are  waived  by  failure  to  have  a  ruling 
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thereon  does  not  applrto  a  failure  to  offer  evi- 
dence.—Intomatloul  Kaolin  Co.  T.  Taaae,  67 

So.  360. 

TROVER  AND  CONVERSION. 


lee  Cbatt^  MorUacea,  ! 
244.  817,  461:  Prindpii 
WitneBiea,  |  268. 


177;  Evidence,  H 
and  ik«ent,  f  122; 


Z.  ACTB  OOlTBTlTUTUrO'  CORVEB- 
BXOH  AMP  UABILITT 
.  THBKEFOB. 

S  9  (Ala.App.)  Acta  held  to  constitute  a  con- 
version authorizing  en  action  In  trover  without 
proving  demand  and  refusal  to  dellver^^Fraser 
T.  Selleri,  S7  So.  884. 

XX.  AOTIOirS. 

(B)  J«rla<letloa,  Parties,  Prellmlnarr 
ProoeedlMsa.  aad  Pleadlas. 

1^  (Ala.App.)  There  Is  no  variance  be- 
tween a  complaint  in  trover  alleging  the  con- 
version to  have  been  about  October  18th,  and 
the  proof  that  it  was  on  the  21sL — BUiir  v. 
Riddla,  57  80,382. 

<0  BTiaeBee. 

137  (AIa.App.)  In  an  action  for  the  conver- 
sion of  property  which  defendant  claimed  to 
have  purchased,  evidence  of  a  tender  of  the 
purchase  price  held  admissible.— V.  J.  Forres- 
ter &  Bro.  T.  J.  A.  May  Co..  57  So.  64. 

CD)  D* 

1 46  <Ala.AH»i.)  Sfeasnre  of  damages  for  con- 
version statadT— Blair  t.  BMdl^STBo.  882. 

TRUST  DEEDS. 

Saa  Mortgage!. 

TRUSTS. 

See  Charities;    Onardlan  and  Ward,  |  84; 

Wms.  H  674.  686. 

H.  GONSTBUOTION  AKD  OPERA- 
TION. 

<B)  Blst»t«  or  Interest  of  Trnstee  mnA  of 
CeatBl  Qrue  Trut* 

1 152  (Fla.)  Deed  creating  spead^rift  trust, 
providing  that  trustees  shall  convey  property 
to  cestuis  que  trast  upon  their  joint  request 
in  writing,  held  not  to  exempt  the  proper^ 
from  their  debts. — Croom  v.  Ocala  PlamUllg  s 
Electric  Co.,  67  So.  243. 

"Spendthrift  trast"  defined.— Id. 

IV.  MANAOEHEHT  AMD  DISPOBAXi 
OF  TI11T8T  PROPEBTT. 

1 191  (MlsB.)  Provisions  of  a  will  requiring 
the  executor  to  sell  land  held  mandatory. — 
Gady  V.  Lincoln,  57  So.  213. 

J202  (Miss.)  The  purchasers  of  property 
d  a  trnstee  held  not  bound  to  see  that 
the  benefidaries*  gtiardian  applied  the  money 
as  directed  by  the  will.— Cady  v.  Lincoln.  67 
So.  213. 

{213  (Miss.)  One  signing  a  note  given  for 
the  parebase  price  of  corporate  stock  Aeld  lia- 
ble individually,  thongh  signing  it  as  trustee. — 
Kelly  v.  Bank  of  Commerce,  67  So.  978. 

Vn,  MTABUSHBCENT  AND  EN. 
FOBOXaCENT  OF  TRVWT. 

(O)  Aetlonv. 
S  366  (Ala.)  One   bavins   no   interest,  and 
against  whom  no  relief  is  prayed,  is  not  a 
proper  party  defendant  to  a  proceeding  to  de- 
clare a  trust  In  land.— Harton  v.  Uttle,  6T  So. 

TUTORSHIP. 

See  Guardian  and  Ward,  i  14Sb 


UNDUE  INFLUENCE. 

See  Oifta;  TPills,  U  US,  282. 

UNITED  STATES. 

See  Coftrts,  {  97;  Public  Lands. 

USUFRUCT. 

See  Partition,  {  12. 

USURY. 

1.  mnratiovs  gontraots  akb 

TRANSACTIONS. 

(A)  ICatar«  and  Validity. 

S  52  (Fla.)  A  note  was  given  bearing  8  per 
cent,  interest,  and  it  was  agreed  that  the 
lender  should  have  one-third  interest  in  the 
^ofits  of  certain  real  estate  traosactioDs. 
When  the  note  fell  due,  the  makers  were  un- 
able to  pay  and  gave  three  additional  notfs, 
and  it  was  agreed  that  these  were  for  the 
payee's  claim  'for  profits  when  at  that  time 
there  were  no  profits.  Setd  usnrioas. — Cooper 
V.  Rothman,  67  So.  986. 

(B)  aiishts  mmA  Bomedlea  of  ParUea. 

S  100  (Fla.)  Where  there  ta  a  note  for 
000.  and  three  fOOO  notes  representing  usury, 
all  involved  in  same  foreclosure,  payments  were 
properly  applied  on  the  f5,000,  and  intereat  on 

Erindpal  debt  was  properly  denied.-^Jooper  v. 
lothman,  67  So.  986. 

fill  (Ala.)  Rule  as  to  pleading  usury  AeM 
not  to  apply  where  nsurlooa  interest  is  add- 
ed to  an  account  without  any  expreas  or  im- 
plied agreement.~-Zadek  t.  Burnett,  fi7  So. 
447. 

{  1 17  (Ala.)  Evidence  in  a  proceeding  against 
a  mortgagee  of  chattels  for  an  accounting  keJd 
sufficient  to  support  a  finding  that  a  certain 
balance  carried  forward  indnded  usnrioas  in- 
tereat—Zadek  T.  Burnett  67  So.  447. 

VACATION. 

See  Judgmoi^  |  189;   Municipal  Corpon- 
tions.  T  69T. 

VAGRANCY. 

Sea  Criminal  Law,  |  1208. 

VARIANCE. 

See  Bonds ;    Execution,   S  811; 
and  Information.  U  169,  180. 


VEHICLES. 

See  Slgfawan.  i  139;   Street  BallroaJs,  B 

85-09.  11*  lis,  117. 

VENDOR  AND  PURCHASER. 

See  Deeds,  5  74;  Ejectment,  I  110;  Landlord 
and  Tenant,  S  9;   Logs  and  Logging^ 
chanics'  Liens,  i  299;  Mo 
~  ~    Partition.  f|  104,  106; 


en. 


Me- 
51,-1, 
IpeciSc 


642:  . 

Performance. 

XL  CONSTRUCTION  ANB  O: 
TION  OF  CONTRACT. 

1 58  (Ala.)  Action  by  a  vendor  for  pnrcbsK 
money  Aeld  maintainable  without  ""«""g  or 
offering  to  make  a  deed^Tandiver  t.  BcTnold*, 
67  So.  462.  . 

m.  KODXFICATXONpR  RBKnsnON 
OF  CONTRACT. 

(B)  Beselsslon  Vcador. 

J 98  (La.)  One  receiving  part  of  proceeds  of 
e  by  executor,  who  has  not  returned  tbe 
same,  held  estopped  from  denying  the  sale.— 
Kerlec  t.  New  Orleans  Land  Co.,  S7  So.  417. 
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S  104  (Ala.)  On  bill  to  'rescind  execated  con- 
tract of  sale  and  for  equitable  relief,  held,  tbat 
the  wife  of  complainant  was  not  a  neceuary 
party.— Hafer  v.  Cole,  57  So.  757. 

IV.  PERFOBJEAirOE   OF  OONTRAOT. 

(B)  Converanoe. 

$  145  (Ala.)  Where  a  vendor  executed  a  bond 
for  title,  providing  for  stipulated  payments, 
held,  that  he  must  convey  the  land  upon  the 
vendees  making  aach  payaientB.— Able  v.  6un- 
ter,  57  So.  464. 

(C)  ttnantltr  of  tmmd.  and  Appartenmno«a. 

{  167  (La.)  When  there  is  a  deficiency  of 
land  in  a  sale  per  averslonem,  the  court  can- 
not order  the  vendor  to  supply  the  deficiency 
out  of  land  not  included  in  the  tract  intended 
to  be  sold.— Adama  v.  Porter,  57  So.  526. 

V.  BIGHTS  AJm  UABILrriES  OF 
VA&TIE8. 

<A)  Am  to  Baelt  Other. 

I  191  (Ala.)  Upon  the  giving  of  a  bond  for  ti- 
tle, providing  only  for  the  payment  of  stipulat- 
ed sums,  the  vendee  is  entitled  to  the  possession 
of  the  land.— Able  v.  Gunter,  57  So.  404. 

S  196  (Ala.)  Upon  the  giving  of  a  bond  for  ti- 
tle, providing  only  for  the  payment  of  stipulat- 
ed sums,  the  vendee  is  entitled  to  the  rents.— 
Able  V.  Ounter,  57  So.  404.  I 

(B)  As  to  Third  Persons  In  Geneml. 

$212  (La.)  Purchasers  of  immovables,  save 
in  oertain  exceptional  cases,  held  affected  only 
bv  adverse  titles  spread  upon  the  public  rec- 
ords.—Webster  Sand,  Gravel  &  Construction 
Cii.  V.  Vicksborg,  S.  &  P.  Ry.  Co..  57  So.  52U. 

Owner  of  land  occupied  by  public  service  rail- 
road and  those  claiming  under  him  held  not 
entitled  to  lecover  the  land  free  of  servitude; 
tlif  remedy  being  an  action  for  damages.— Id. 

Construction  by  railway  of  branch  rond  for 
Its  exclusive  benefit  and  that  of  owner  of 
private  enterprise,  from  the  use  of  which  the 
public  is  excluded,  held  not  excepted  from  rule 
that  purchasers  of  immovables  are  affected  only 
bv  advene  titles  spread  upon  the  public  rec- 
ord.—Id. 

(C>  Bona  Fide  Pnrehasers. 

S  229  (La.)  Plaintirs  title  derived  from  the 
record  owner  cannot  be  affected  by  unrecorded 
agreements  between  prior  holders  of  the  title. — 
Iinfrhes  v.  Kdson,  57  So.  154, 

§232  (Ala.)  Possession  of  real  estate  by  a 
purchaser  under  an  unrecorded  deed  held  con- 
structive notice  only  when  the  pnssession  is 
ni>en.  notorious,  and  exclusive. — Christopher  v. 
<'urtia-Attalla  Lumber  Co.,  57  So.  837. 

A  terminated  possession  Arid  not  constructive 
notice  to  a  subsequent  purchaser. — Id. 

A  purchaser  of  land  held  not  chargeable  with 
constructive  notice  of  the  rights  of  a  prior  pur- 
chaser of  tie  standing  timber.— Id. 

A  purchaser  of  land  in  poasessioD  of  the 
v<:ndor  held  not,  by  the  cutting  and  removal  of 
timber,  chargeable  with  notice  of  the  prior 
purchase  by  a  third  person  of  the  standing 
timber.— Id. 

S  239  (La.)  Purchaser  relying  on  public  rec- 
ords held  protected  against  any  claims  between 
his  vendor  and  other  persona.— Breaux  v.  Roy- 
er.  57  So.  164. 

I  239  (La.)  One  purchasing  on  the  faith  of 
the  public  records,  which  show  that  the  vendor 
has  a  clear  title,  held  to  get  a  title  good  as 
ncninst  the  world.— Copland  v.  Carey.  57  So. 

§  243  (Ala.)  Evidence  of  specified  acta  of 
ownership  by  plaintiff  Arid  inadmissible  In  tiie 


absence  of  evidence  of  defendant's  knowledge 
of  them;  defendant  claiming  to  be  a  bona  fire 
purchaser.— Christopher  v.  Cnrtls-Attalla  LnOr- 
ber  Co.,  57  So.  837. 

Iq  ejectment  against  a  junior  purchaser,  evi- 
dence tbat  the  price  was  full  value  held  ad- 
missible to  show  defendant's  good  faith.— Id. 

TI.  BEKEDIES  OF  VENDOB. 

(A)  liien  and  ReeoTerr  of  Land. 

8  251  (Fla.)  Vendor's  lien  held  given  by  im- 
plication of  law,  and  enforceable  in  equity 
where  the  vendor  is  entitled  to  it.— Sbaylor  v. 
Cloud,  57  So.  668. 

§278  (Fla.)  Vendor's  lien  Arid  enforceable 
in  equity  at  any  time  before  remedy  by  action 
on  note  for  price  of  land  is  barred  by  limita- 
tions.—Shaylor  V,  Cloud,  57  So.  666. 

A  vendor's  lien  is  a  right  created  by  law  as 
an  incident  to  the  debt,  and  ceases  to  be  avail- 
able in  equity  when  the  debt  is  not  enforceable 
at  law.— Id. 

Rill  to  enforce  vendor's  Hen  held  barred  by 
limitations  where  the  debt  for  the  price  of  the 
land  Is  baned^Id. 

(B)  Actions  for  Pnrclinse  Money. 

8  314  (Ala.)  In  a  vendor's  action  for  the  pur- 
chase price  of  land,  held,  that  certain  defenses 
should  be  set  up  by  special  pleas.- Vandiver  v. 
Reynolds,  57  So.  462. 

It  is  not  necessary  tbat  a  complaint  io  an 
action  by  a  vendor  for  the  purchase  price  of 
lands  payable  on  a  certain  day  shoald  affirm- 
atively show  that  a  deed  was  executed  and  ten- 
dered.— Id. 

(O  Actions  foF  Daasasea. 

§  323  (Ala.)  Where  the  payment  of  purchase 
money  for  land  is  conditioned  upon  the  ven- 
dor's title,  he  cannot  recover  damages  on  fail- 
ure to  perform  such  condition  precedent.— 
Vandiver  t.  Reynolds,  57  So.  462. 

VENIRE. 

See  Jury. 

VENUE. 

See  Courts.  H  18>  37;  Criminal  Law,  |  1169. 

I.  NATURE  OB  SUBJECT  OF  ACTION. 

8  17  (Ala.)  A  party  having  cause  to  set  aside 
any  process  or  proceeding  waives  bis  right  by 
neglecting  to  assert  it  within  a  rensonablo 
time;  Code  1007,  §  6110,  relating  to  venue 
of  actions  for  trespass  in  no  way  conflicting 
with  such  view.— Wolff  v.  McGangb,  57  So.  754. 

VERDICT. 

See  Criminal  Law,  H  630.  872^,  890;  Trial. 
I  17a 

VERIFICATION. 

See  New  Trial,  g  140. 

VESTED  REMAINDERS. 

See  Wills,  |  629. 

VINDICTIVE  DAMAGES. 

See  Damages,  88  91,  208. 

WAGES. 

See  Garnishment,  {  116. 

WAIVER. 

See  Appeal  and  Error,  H  664.  1078;  Car- 
riers. S  263;   Contracts,  {  305;   Courts,  § 
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87;  Crimioal  Law.  S  fi9S;  EBtoppel:  Home- 
stead, i  205;  Insurance,  SS  660.  668,  755. 
788;  Jnatices  of  the  Peace,  S  60:  Logs  and 
I^mng,  S  3:  Pleading,  H  409,  418;  Xrial, 
H  S3.  4U;  Venue. 

WARDS. 

See  Ooardian  and  Ward. 

WARNING. 

See  Master  and  Serrant.  H  m,  U&-166: 
T^ipasi,  H  81,  89. 

WARRANT. 

See  Arreat;  Criminal  Law,  |  218;  FalsA  Im- 
priiDoment,  |  7. 

WARRANTY. 

See  Sales.  8{  120,  260-283. 

WATERS  AND  WATER  COURSES. 

iSee  Action,  I  53;  Damages,  Si  19,  225; 
Drains:  Emuent  Domain,  |  191;  Ferries; 
NaTigaUe  Waters;  Taxation,  |  770;  Trial, 


n.  NATVRAI.  WATER  OOUBSE8. 

<A)  Rlparlas  Rlslita  In  General. 

i  38  (Ala.)  That  water  flowa  naturally 
tliroagh  a  diannel  will  not  make  it  a  known 
and  well-deflned  channel.— Killian  t.  Killian.  67 
So.  826. 

m.  8UBTERRANEAK  AND  PEROO- 
I.ATIRO  WATERS. 

I  (04  (Ala.)  A  landholder  may  not  place 
anything  in  percolating  waters  or  in  surface 
water  in  definite  channels  which  will  pollute 
the  Bprings  of  his  neighbors.— Killian  r.  Kil- 
lian, 67  So,  826. 

Liability  of  an  upper  owner  for  pollution  of 
a  spring  held  to  depend  on  water  diverted  by 
his  act  running  through  the  sprinK- — Id. 

One  not  an  owner  nor  authorizing  acts  on 
land  held  not  liable  in  an  action  for  diverting 
surface  waters  and  poUating  a  spring.— Id. 

I  107  (Ala.)  evidence  in  an  action  for  deflec- 
tion of  water  held  not  to  sustain  dama;(e  charg- 
ed to  a  spring  and  farm. — Killian  v,  Killian,  57 
So.  826. 

In  an  action  for  pollution  of  a  spring  from 
deflecting  surface  waters  into  a  sink  hole, 
whether  the  deflection  wa*  proper  held  for  the 
juiT.— Id. 

Whether  defendant  knew  that  water  diverted 
would  flow  into  plaintiff's  spring  was  for  the 
jury  in  determining  whether  the  diversion  was 
prudent,  and  an  instraction  that  lack  of  knowl- 
edge would  not  relieve  defendant  was  mislead- 
ing.-Id. 

In  an  action  for  pollution  of  a  spring  from 
a  diveraion  of  surface  waters,  the  burden  of 
proTinc  damage  Md  on  the  plaintiff.— Id. 

V.  SURFAOB  WATERS. 

I  lis  (Ala.)  Railroad  companies  in  con- 
structing their  embankments  must  provide  ade- 
quate waterways,  so  that  water  flowing  from 
adjoining  premises  shall  not  be  dammed  up 
and  thrown  back  In  harmful  quantities.— Col- 
lins V.  Louisville  ft  N.  R.  Co..  67  So.  833. 

That  a  railroad  company  maintained  inade- 
quate waterways  under  its  embankments  did 
not  make  it  liable  for  overflow  of  land  dur- 
ing an  unprecedented  flood. — Id. 

g  (26  (Ala.)  Evidence  held  insnfficlent  to 
sustain  counts  charging  diversion  of  surface 
waters  onto  plaintiff^  land.— Killian  t.  Killian, 
57  So.  825. 

Whether  an  upper  owner  made  a  proper 
use  of  waters  in  ditching,  etc.,  held  a  auestiou 
for  the  jury.— Id. 


VH.    OOHVETANOES     AXD  COIT- 
TRACTS. 

S  153  (La.)  Purchaser  of  a  part  of  a  plan- 
tation takes  it  subject  to  apparent  serritnde 
of  drain.— Rodriguez  v.  Prevost,  57  So.  276. 

Vm.  ARTIFICZAI.  PONDS,  RESER- 
VOIRS, AND  OBANNEI.S,  DAKS, 
AND  FLOWAOE. 

{ 179  (Ala.)  Bvidence  held  insufficient  to 
support  charge  of  diversion  of  a  natural 
stream  to  flow  over  and  across  plaintiff's  land. 
—Killian  t.  Killian,  57  So.  825. 

WEAPONS. 

i  1 1  (Misa.)  A  depaty  sheriff  of  a  connty, 
who  goes  into  another  county,  but  not  in  pur- 
suit of  an  escaping  offender,  within  Code  IfKM. 
S  1454,  held  not  antborized  to  carry  concealed 
weapons  in  the  latter  coonty.— Shirley  v.  Sute, 
57  So.  221. 

1 1 7  (Ala^pp.)  Prosecutrix's  friendly  rela- 
tions  with  defendant  after  the  alleged  commis- 
sion of  the  offense,  the  time  of  ber  first  com- 
plaining, whom  she  told  about  the  occnmence, 
and  why  she  did  not  sooner  swear  out  tbe  war^ 
rant,  are  irrelevant  on  a  proaecation  under 
Code  1807,  i  6893,  for  presenting  at  another 
a  firearm.— Wheat  v.  State,  67  So.  68. 

WILLS. 

See  Appeal  and  Error,  {  1062;  Courta,  | 
487;  Descent  and  Distribution;  Ezecotors 
and  Administrators;  Guardian  and  Ward,  | 
11;  Homestead.  |  136;  Perpetuities:  Ten- 
ancy in  Common,  I  29;  Trial,  i  83;  Trusts. 

n.  TESTABIENTART  OAPACITT. 

S  52  (Ala.)  One  contesting  tbe  probate  of  a 
win  on  the  ground  of  mental  incapacity  held 
to  have  the  burden  of  proof. — Johnston  t. 
Johnston,  57  So.  450. 

jl  55  (Ala.)  One  contesting  the  probate  of  a 
will  on  the  ground  of  mental  incapacity  nwd 
only  prove  to  the  reasonable  satisfaction  of  tbe 
jury  that  tbe  testator  was  incapable. — Johnston 
V.  Johnston,  57  So.  450. 

XV.  REQinSITES  AND  VAIJDITT. 

(A)  Nature  and  Etiaeiitlal*  of  TentmmsnCaF 
ry  DfspoaitlanB. 

3  69  (Ala.)  "Will"  defined^Blackdier  Co.  v. 
Nortfarup.  57  So.  743. 

170  (AU.)  Lex  domioUa  prevaHs  with  ref- 
erence to  bequests  of  personal  property,  and 
the  lex  rei  slttc  as  to  realty^Blackaliar  Go.  v. 
Northmp,  67  So.  743. 

(O)  Bzcmitlon. 

S  1 1 5  (Ala.)  An  instrument  signed  bf  bat  oni 
witness  held  ineffectual  as  a  will  for  any  pur- 
pose, under  Code  1907,  J  6172.— Blacksher  <>. 
V.  Nortbrup,  57  So.  74^ 

<■)  If ■m«vpafl're  Wllla. 

S  148  (La.)  Nuncupative  will  ^„pnbBe  act 
held  void  under  Civ.  Code.  art.  157S. — ^Richard 
V.  Richard,  57  So.  286. 

(F)  Mtst«lc«,  VnM.W9  laflamea,  an*  ma«. 

S 153  (Ala.)  One  mentally  Incompetent  to 
make  a  will  cannot  be  the  subject  of  fraud.— 
Johnston  v.  Johnston,  57  So.  450. 

§  155  (Ala.)  One  mentally  incompetent  to 
make  a  will  cannot  be  tbe  subject  of  undue  in- 
fluence.—Johnston  V.  Johnston,  67  So.  460. 

(O)  Revocatloa  aad  Revival. 

§  179  (Ala.)  Under  Code  1907.  |  6174.  a  vifl 
legallv  executed  held  to  revoke  a  prior  wilL— 
Bruce  v.  Sierra,  57  So.  700. 

S  184  (Miss.)  Under  Code  1906,  |  6079.  rbe 
addition  of  a  codicil  to  a  will  wlthont  re-exeea* 
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tion  rendered  the  cotiicil  void,  but  did  not  af- 
fect the  validity  of  the  will.— Hawkins  v.  Du- 
berry.  B7  So.  919. 

1 166  (Ala.)  Under  Code  1907,  8  6174,  an 
instrument  revoking  a  will  must  be  ezecnted  ai 
prescribed  by  seetion  0172.— Brace  t.  Sierra,  67 
So.  709. 

S  194  (Ala.)  A'  devisee  Ael<f  entitled  under 
Code  1907,  i  6163,  to  one-half  Interest  in  notes 
given  for  the  purchase  price  of  property  de- 
vieed  to  her.— Scarbroogh  r.  Scarbrough,  67 
So.  820. 

T.  PROBATE.  ESTABLISHVEXTT, 

AMD  ahniti.bii:kt. 

(A)  Probmte  and  ne-vooatlon  In  Generitl. 

S  220  (Ala.)  Under  Code  1907,  §  6196,  a  pur- 
chaser claiming  tbrongh  an  heir  or  distributee 
held  entitled  to  contest  a  will.^E'lmore  t. 
Stevens,  67  So.  467. 

(O)  Petlttona,  Objeetlons*  a«A  Plendlnva. 

8  277  (Ala.)  A  person  clcading  a  conclusion 
as  to  his  interest  in  a  'n-ill  held  not  entitled  un- 
der  Code  1907,  8  6196.  to  contest.— Ehnore  t. 
Stevens,  57  So.  457. 

{282  (Ala.)  Complaint  in  wiU  contest  htUd 
to  sufficiently  allege  undue  Influence.:— Alexan- 
der T.  Gibson,  57  ^.  760. 

(I)  Heartns  or  Trial. 

8310  (Ala.)  Where  the  mental  incapacity  of 
a  testator  is  in  Issoe,  the  inquiry  must  be  of 
the  broadest  range.— Johnston  t.  Johnston,  57 

So.  450. 

8  329  (Ala.)  In  a  will  contest  case,  an  In- 
struction on  the  harden  of  proof  as  to  insanity 
held  erroneoua^-Johnston  t.  Johnston,  67  So. 
46a  , 
(H)  Oper«ti»m  and  BfTect. 

8  42  f  (Ala.)  Where  a  probate  decree  showed 
on  its  face  that  the  paper  was  signed  by  bat 
one  witness,  it  was  suoject  to  collateral  nt- 
tach.— Blacksfaer  Co.  t.  Northrnp.  67  So.  743. 

VI.  OOmiTBVOTIOlf. 

(A)  General  Rvles. 

{439  (Ala.)  Testator's  intent  must  prevail, 
If  not  inconsistent  with  law  or  pnbUc  policy. 
— Caatleberry  t.  Stringer,  57  So.  84a 

8  441  (Ala.)  In  ascertaining  testator's  In- 
tention, courts  will  look  to  the  sarrounding 
circumstances,  condition  of  estate  and  family, 
etc.— Oastleberry  v.  Stringer,  57  So.  849. 

1446  (Ala.)  The  court  is  boand  to  adopt 
that  coutmction  of  a  will  which  would  ef- 
fectoate  it  when  it  is  fairly  open  to  two  con- 
stmctions.— Castleberry  v.  Stringer,  67  So. 
849. 

S455  (Ala.)  That  a  will  was  drawn  by  an 
nnskillea  person  may  be  considered  in  constru- 
ing it— Castleberry  t.  Stringer,  67  So.  849. 

1476  (Ala.)  A  will  and  a  codicil  should  be 
constmeo  together,  to  ascertain  testator's  in- 
tention.—Orum  V.  Westcott,  57  So.  40a 

A  will  and  codtcil  eonstmed,  and  held  to  re- 
quire dlatribntlon  of  the  estate  under  the  stat- 
utes Korerning  Intestacy,  snbject  to  a  gift  in 
trust  for  a  grandson.— Id. 

(B)  DealBttatton  of  Dcriaeea  and  Lesa- 
teea  aad  Tholv  Re«peetlT«  §lLareB. 

8  566  (Ala.)  While  a  technical  word,  the 
word  "heirs"  may  be  given  a  nontechnical 
meaning,  such  as  "children."— Castleberry  t. 
Stringer,  67  So.  849. 

A  will  directed  that  testatrix's  mother  should 
have  the  entire  use  and  control  of  the  prop- 
erty during  her  life^  and  that  the  H.  building 
should  go  to  testatrix's  brother,  and  the  resi- 


due of  her  property  should  "go  to  the  heirs  of 
my  sister  F."  The  will  was  drawn  by  an  un- 
skilled person,  and,  when  it'Was  executed,  sis- 
ter F.  was  about  32  years  of  age  and  testa- 
trix's mother,  the  life  tenant,  was  much  older. 
Held  that,  in  view  of  the  improbability  of  sis- 
ter F.  dying  before  the  Ufe  tenant  so  as  to 
have  "heirs"  at  the  life  tenant's  death,  that 
word  would  be  construed  as  meaning  "chil- 
dren," BO  that  the  sister's  children  would  take 
a  vested  remainder  in  the  residue  of  the  prop- 
erty other  than  the  H.  building.— Id. 

(E)  ITatnve  of  Bstates  and  Intoroata  Cre- 

ated. 

S6I0  (Miss.)  A  testator  held  to  have  be- 
queathed to  his  wife  absolutely  the  proceeds  of 
certain  cotton.— Baton  t.  Broaderl^,  67  So. 

29a 

8  615  (Miss.)  A  will  held  by  necessary  im- 

ftltcation  to  have  given  the  testator's  wife  a 
ife  estate  in  lands  and  a  life  income  in  the 
proceeds  of  certain  notes.— Eaton  t.  Broaderick, 
57  So.  298. 

(F)  Tested  sr  CoatluRent  Batata*  and  In- 

tere«ta. 

8  629  (Ala.)  The  law  favors  vested  remain- 
ders.—Caatleberry      Stringer,  67  So.  849. 

(H)  Eiatates  In  Tmst  and  Powers. 

§674  (Miss.)  A  paragraph  of  a  will  held  not 
to  create  a  spendthrift  trust  as  to  th«  prop- 
erty devised  thereunder,  except  a  certain  part 
thereof,  as  stated.— Cady  t.  Uncoln,  57  So. 
213. 

1 686  (Miss.)  A  trust  Is  not  defeated  by  faU- 
ure  of  the  trustee  to  exercise  it.— Cady  t.  Lin- 
coln, 57  So.  213. 

8  693  (Miss.)  The  provision  of  a  vrill  requir- 
ing lands  to  be  sold  by  an  executor  held  only 
to  confer  a  naked  power  of  sale.— Cady  v.  Lin- 
coln, 57  So.  218, 


wills. 


(I)  Aetlona  to  Conn 

8702  (Ala.)  A  bill  to  remove  the  administra- 
tion of  an  estate  from  the  probate  to  the  chan- 
cery court,  and  to  construe  the  will,  held  not 
demurrable  for  want  of  equity. — Spiers  t.  Zeig- 
ler.  67  So.  699. 

Vn.  RIGHTS  AJOy  UABCLITIES  OF 
DETIB£E8  AND  I.EOATEES. 

<A)  H«tvr«  of  Title  and  Blslita  Im  Gen- 
eral. 

8710  (La.)  Oiv.  Code,  art  1029,  relating  to 
forfeiture  oi  heirs*  share  in  property  embez- 
zled or  concealed,  held  not  to  apply  to  legatee 
who  was  executrix  of  e8tate.--SnccesBion  of 
Drysdale,  57  So.  789. 

8  733  (MUb.)  Will  construed,  as  to  time  for 
division  of  estate  between  testator's  children. — 
Dailey  v.  Horton,  67  So.  657. 

8  740  (La.)  Sale  by  legatees  to  colegatee  of 
shares  in  estate  will  be  annulled,  when  procur- 
ed through  suppression  of  the  fact  that  the  pur- 
chaser, as  executrix,  had  assets  which  had  nev- 
er been  InTentoried^Snceesslon  of  Drndale,  57 
So.  788. 

(H)  Told,  Lapsed,  and  Forfeited  DeTlaea 
and  Beqneats,  and  Propertr  and 
Intereeta  Vadlapoved  of. 

1 866  (Miss.)  Personal  property  not  disposed 
of  by  the  testator's  will  is  distributed  under  the 
statute  of  descent  and  distribution.— Baton  t. 
Broaderick.  57  So.  208. 

WITNESSES. 

See  Criminal  Law.  88  304-662,  694,  600,  785. 
1163;  Depositions;  Evidence;  Wills.  8  115. 
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"Iln&I  decree.**— Gomaiu  v.  Tapley  (HIaa.)  57 

So.  567. 

"Goods  and  chattels. "—Kennington  t.  Hem- 

ingwar  (Miss.)  57  So.  809. 
"Heirs."— Castleberry  t.  Stringer   (Ala.)  67 

So.  849. 

"Holder  in  doe  course."— Tajlor  v.  American 
Nat.  Bank  of  Penaacola  (B^a.)  67  8a  tf78. 

"Immediately- "—Continental  Casualty  Co.  t. 
Ogbum  (AIa.)_67  So.  852. 

"Indorsement."— HawUns  t.  Shields  (Hiaa.)  67 
So.  4. 

"Inherent  powera.**- Fnller  t.  State  (Miss.) 
57  So.  806. 

"Inn."— Birmingham  I^.,  Light  &  Power  Co. 

T.  Drennen  (Ala.)  57  So.  876. 
"Interest  in  land."— <3aTrett  t.  Peruauld  (Fla.) 

57  So.  671. 

"InterlocQtorr  decree."— Cofiians   v.  Tapley 

(Biiss.)  57  So.  567. 
*Tn  the  dueetlon  of  their  Unea  eontbmed  to  the 

dianneL"— UerriU-SteTena  Go.  v.  Dorkee 

(Fla.)  57  So.  428. 
"JTarisdiction  of  subject-matter."- WoW  t.  Mc- 

Gangh  (Ala.)  57  So.  75^. 
"Ejiown  and  well-defined  channeL"— Killian  t. 

Einian  (Ala.)  57  So.  825. 
"Lachea."— Comans  t.  Tapley  (Misa.)  5?  So. 

S67 

"Larceny."— Prealey  t.  State  (Fla.)  67  So. 
605. 

"Local  action."— Wolff  T.  McGan«h  (Ala.)  67 

So.  754. 

"L  S."— Hughes  T.  Spratling  (Ala.  App.)  67 

So.  629. 

"Malt  liquor."— City  of  ShreTeport  v.  Smith 

(La.)  57  So.  652. 
"Negligence."— New  Orleans,  M.  &  C.  R.  Co. 

(Miss.)  67  So.  656. 
"On  or  about"— Blair  t.  Riddle  (Ala.  App.)  67 

So.  382. 

"Open."— Alexander  t.  Smith  (Ala.  App.)  67 
So.  104. 

"Operating  expenses."- State  t.  LouiaviUe  ft  N. 

R.  Co.  (Fla.)  57  So.  673. 
"Org^aatioa"— Acker  t.  Bell  (Fla.)  67  So. 

"Otherwise  dispose  of."— O'Brien  t.  State  (Ala. 

App.)  67  So.  102S. 
"Peaceable  posseffrion."— Central   of  Georgia 

By.  Go.  T.  Rouse  (Ala.)  67  So.  706. 
"PosBeesion."— Campbell  v.  State  (Ala.  App.) 

57  So.  412. 

"Protection  of  children.*'— Stmtt  t.  Jacoba 
(La.)  67  So.  906. 


"Public  highway."- BeUview  Cemeteir  Co.  t. 

McErera  (Ala.)  «7  So.  375. 
"Public  poUcp."— Couch  t.  Hutchinson  (Ala. 

App.)  I57  So.  76. 
"Puraait  of  an  escaping  offender."— Shirley  t. 

State  (MisB.)  67  So.  221. 
"Record."-State  t.  McCrocklin  (La.)  67  So. 

646. 

"R«!  gestae."— P<^  t.  State  (Ala.)  67  So.  245. 
"Right   of  redemption."— Lewis   t.  McBride 

»Ia.)  67  So.  706. 
"Sciattea."- Brannon  v.  YaMo  ft  M.  T.  R.  Co. 

(La.)  67  80.  172. 
"Settle."— Roblnaon      OnitweU  (Ala.)  67  So. 

28. 

"Slander.**— Dnngan  t.  SUta  (Ala.  App.)  67  So. 

117. 

"Spendthrift  trust**— Croom  v.  Ocala  Plumbin? 

&  Electric  Co.  (Fla.)  57  So.  243. 
"Transfer  ot  interest  in  land."— Garrett  t.  Fer- 

nauld  (Bla.)  67  So.  671. 
"Transitory  action."— Wolff  t.  Hc(3aaxh  (Ala.) 

57  So.  764. 

"Waiver."— Huntsville  Elks'  Club  t.  Garritr- 

Hahn  Bldg.  Co.  (Ala.)  57  So.  750. 
"Wanton  injury."— Birmingham  Ry.,  Light  ft 

Power  Co.  y.  Drennen  (Ala.)  67  So.  876. 
"Wearing  apparel"— Chamboredon  t.  Fayet 

(Ala.)  57  So.  845. 
"Will."— Blacksher  Co.  t.  Northmp  (Ala.)  57 

So.  743. 

"Written  demand."— Hntdilaon    t.  Flowen 
(Ala.)  67  So.  719. 

WORK  AND  LABOR. 

1 23  (Ala.)  In  an  action  on  the  common 
counts,  a  plea  setting  up  noncompliance  with 
a  special  term  of  the  contract  Md  improper 
in  view  of  a  plea  of  the  general  issne^-^ont- 
gomery  Comity  t.  Pmett  57  So.  823. 

WRITS, 

See     Attachment:      Certiorari;  Execution; 

Garnishment;   Habeas  Corpus;  Injunction: 

Mandamus, 
Of  error,  see  Appeal  and  Eirror. 

WRONGFUL  EXECUTION. 

See  Injunction,  {  267. 

WRONGFUL  INJUNCTION. 

Sea  Bxecntion.  |  46&. 
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329)   1042 

Christina  t.  Cusimano  (57  So.  157)  87S 

Christy  t-  Tremont  Lumber  Co,  (55  So. 

7M)   175 

Citizens'  Bank  &  Tmst  Go.  t.  Board  of 
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City  of  lAC&rette,  In  re  (56  So.  635)   678 

City  of  Lafayette  Milton  (56  So.  635). .  678 
City  of  Lafayette  v.  Wells  Fargo  &  Co. 

Exp.  (B6  So.  257)   323 

City  of  New  Orleans  v.  Cosgrove  (56  So. 

638)    685 

City  of  New  Orleans  t.  New  Orleans  Jock- 
ey Club  (55  So.  711)   64 

Clement  t.  Louisiana  Irrigation  &  Mill  Co. 

(56  So.  902)   825 

Colbert,  In  re  (56  So.  273)   826 

Cole  T.  Mntnal  Life  Ins.  Co.  of  New  York 

(56  So.  645)  704 

Commercial  Bank  of  Alexandria  t.  Shanks 

(56  So.  1028).....   861 

Commnny  t.  O  Sullivan  (56  So.  617)  627 
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Graft  T.  Lelbe  (56  So.  505)   552 
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Dann&T.  KSits  of  Monroe  ^6  So.  741)....  138 
De  Com  t,  Kentwood  &  B.  B.  Go.  (56  S& 

749)   161 

De  Mattoa  t.  Camp  A  Hinton  Co.  (KS  So. 

832)    261 

Dillon  T.  Frevllle  (67  So.  316).  1005 

Dolsen,  SciecesaioD  of  (56  So.  614)  677 

Doyle  T.  Faerst  &  Kraemer  ^6  So.  90(0.  888 

E^an  v.  Hotel  Gmnewald  Co.  (55  So.  TOO)  168 
Bllerslie  Planting  Co.  t.  Blackman  (57  So. 

279)    948 

ElmB  y.  Elliott  (57  So.  307)   978 

Elms  T.  Foote  (67  So.  300)   976 

F.  B.  Williams  Cypress  Co.  v.  Police  Jury, 

St.  Martin  Parish  (55  So.  878)   267 

Fidelity  &  Deposit  Go.  of  Maryland,  In  le 

(55  So.  743)   143 

First  Nat.  Bank  of  Vicksburg  t.  Mayer  (57 

So.  808)   981 

Fiecher  v.  Parish  School  Board  (57  So. 

625)     1083 

Frisco  Land  Go.  t.  Nevins  (57  So.  284)... •963 
Fuent  &  Kraemer,  In  re  ^  So.  906)   888 

Gates  T.  Otis  (57  So.  371)  1063 

GoodaoQ  T.  Vivian  Oil  Co.  (57  So.  281)....  955 

Gould  T.  PoUard  (55  So.  6^)   1 

Grant  t.  New  Orieana  I^.  &  Llg^t  Co.  (56 

So.  897)   811 

Grant  Timber  &  Mfg.  Co.  v.  Gray  016  So. 

663)   .7.   757 

Gray  v.  Spring  (56  So.  305)   346 

Gulf  Befinmg  Go.  of  Louisiana  v.  Jeemi 

Bayou  HonUng  &  Fishing  Club  ffi7  So. 

822)   .7.   1021 

Hammond  Lumber  Co.  t.  Smart  (57  So. 

277)    945 

Harlesi  v.  Harless  (56  So.  663)   755 

Harry  G.  Meyer  Co.,  In  re  (56  So.  619). .  632 
Harry  a  Meyer  Oo.       Vamoez  (56  So. 

619)   632 

Haymons  r.  Gulf  -Lumber  Co.  (56  So.  781)  250 

Hincey,  In  re  (66  So.  620)   636 

Hinderer,  Succession  of  (56  So.  618)  620 

Holston,  In  re  (55  So.  697)   26 

Hughes  V.  Edson  (57  So.  154)   866 

Iberia,  St  M.  &  B.  R.  Co.  v.  Morgan's  L. 
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&  P.  R.  Co.  (57  So.  163)   890 
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(66  So.  615)   690, 
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Jacobs.  Succession  of  (56  So.  358)   432 

Jenkins,  In  re  (67  So.  321)  1019 

Johnson  r..  Looisiana  By.  &  Nav.  Co.  (56 
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So.  644)  sae 

Jones  V.  New  Orlnuu  By.  ft  Light  Co.  @e 
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Lafayette,  City  of,  In  re  (66'  So.  635)  678 
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Lafayette,  City  of,  ▼.  Wells  Fargo  ft  Oo. 

Exp.  (66  So.  ^7)   823 

LaugliUn,  In  n- (66  So.  72^   102 

LaughUn,  State  ex  rel.,  v.  Ball  So. 

728)    102 

Lavergne,  Snccetdon  of  05  So.  734)   119 

Lawrence  T.  Town  of  Maosfleld  So. 

633)   ,   672 

LawBon  v.  Opelouaai,  O.  ft  N.  Ei.  B.  Go. 

(66  So.  625)   648 

Le  Blanc     United  Inigation  ft  Bice  MOL 

Co.  (55  Sa  781)   196 

Lehman  Dry  Goods  Co.,  In  re  So.  324)  S82 
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Lewis,  SnccesriOB  of,  v.  Lewis  ^  So.  ^1)  638 
Long  T.  Charlei  A.  Kaufman  Co.  CB6  So. 
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Louque,  In  re  (56  So.  427)   fil9 

LouQoe  T.  Dejan       So.  427)   519 

McBride,  In  re  (55  So.  879)   270 

McHugh  V.  Albert  Hanson  Lumber  Co.  (56 

So.  636)   681) 

McPherson's  Estste,  In  re  (55  So.  756). . .  183 
Marks  v.  National  Fire  Ins.  Co.  07  So. 
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Owens,  In  re  (56  So.  296)   33:2 
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